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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BEFORE THE TEACHERS' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the adoption

of new rules, amendment of Rules
2.44,303, 2.44.401, 2.44.402, PROPOSED AMENDMENT OF
2.44.404, 2,44,407, 2.44,505, RULES AND REPEAL OF RULES

) NOTICE OF PUBLIC HEARING
)
)
)
2.,44.506, 2.44.509, 2.44.510, } relating to the Teachers'
)
)
)
)

ON PROPOSED NEW RULES,

and repeal of rules 2.44.301, Retirement System
2.44.302, 2.44.501, and

2.44.508 relating to the

Teachers' Retirement System

TO: All Interested Persons

1. On Qctober 19, 1987 at 9 A.M, a public hearing will be
held in the office of the Teachers' Retirement System, at 1500
6th Avenue, Helena, Montana, to consider the adoption of rules I,
Ir, 111, 1v, v, VI, VII, VIII, and IX; the amendment of rules
2.44,303, 2.44.401, 2.44.402, 2.44,404, 2.44.407, 2.44.503,
2.44.505, 2.44.506, 2.44,509, 2.44,510; and the repeal of rules
2,44.301, 2.44.302, 2.44.501 and 2.44.508.

2. The proposed new rules do not replace or modify any
section currently found in the Administrative Rules of Montana.
3. The rules as proposed provide as follows:

RULE I DEFINITIONS For the purpose of this chapter, the
following definitions apply: (1) "board" or "retirement board"
means the teachers retirement board as provided for in 2-5-1010
MCA.

(2) "enrolled actuary" means a person who is enrolled by
the Joint Board for the Enrollment of Actuaries established under
subtitle C of the title III of the Employee Retirement Income
Security Act of 1974.

{3) "service credits" or "creditable service" means the
number of years credited to a member's account for which contri-
butions have been received as required by statute or rule.

{(4) "school term" means the fiscal year July 1 through June
30, (History: Sec. 19-4-201 MCA; IMP, Title 1% Chapter 4 MCA)

RULE IT QUALIFICATION OF THE ACTUARY (1) The actuary
designated by the Teachers' Retirement Board must meet the
qualification of an "enrolled actuary".

(2} Upon request of the Board, proof of certification as an
"enrolled actuary" must be provided. {History: Sec. 19-4-201 MCA;
IMP, 19-4-203(4) MCA)

This rule is proposed to implement House Bill 171 which
requires the Teachers' Retirement Board adopt rules regarding the
qualifications of the actuary designated by the Teachers' Retire-
ment Board.

RULE TIIL WITHHOLDING OF GROUP INSURANCE PREMIUM FROM
RETIREMENT BENEFIT (1) A retiree who belongs to an employer
sponsored group insurance plan that provides for retirees to
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continue participation, may elect to have monthly premiums
withheld from their retirement allowance.

(2) Retirees must enroll in such plans through their
previous employers.

(3) The employer will provide the following information to
the Teachers' Retirement Board:

(a) Certification of eligibility for all retirees electing
to have the premium withheld £from the monthly retirement allow=-
ance,

{b) Name, social security number, carrier and monthly
premium amount for each retiree.

(4) Notification of changes in the premium amount shall be
provided by employer to both the retiree and the Teachers'
Retirement Board 30 days prior to the effective date.

(a) If 30 days notification cannot be provided to the
Teachers' Retirement Board, the employer must make arrangements
with the retiree for payment of the correct premium amount.
(History: Sec. 19-4-201 MCA; IMP, 19-4-1101 MCA)

This rule is proposed to implement House Bill 181, which
provides for withholding of group insurance premiums from retire-
ment benefits.

RULE IV OPTIONAL RETIREMENT PROGRAM FOR CERTAIN MEMBERS OF
THE MONTANA UNIVERSITY SYSTEM (1) Each unit of the university
system shall provide the Teachers' Retirement Board with a
monthly report of all members participating in the optional
retirement program and remit the employer contributions due. The
report shall contain the follewing and be in alphabetical order:

(a) Last name, first name

(b) Social security number

(¢) Balary earned

(2) Members of the Montana University System, electing to
participate in the optional retirement program, will not be
eligible for retirement benefits under Title 19, Chapter 4, Parts
8 and 9 until they have terminated their employment.

(3) Retirees returning to employment within a unit of the
university system and electing to participate in the optional
retirement program will be reinstated to the status of an inac-
tive vested member of the Teachers' Retirement System and their
monthly benefit will be cancelled. (History: Sec, 19-4-201 MCA;
IMP, 19-4-302(1) MCA)

This rule is proposed to define the reporting procedure for
units of the university system and to specify when members
participating in the optional retirement program may be eligible
for retirement benefits.

RULE V_PURCHASE OF SUBSTITUTE TEACHING SERVICE AND PART-TIME
EMPLOYMENT (1) A member employed 30 days or less as a substitute
teacher or part-time employee who elected not to become a member
may receive service credit provided they contribute an amount
equal to the combined employee and employer contributions which
would have been made had they been covered at the time of
employment,plus the interest the contributions would have earned
had they been on deposit with the Teachers' Retirement System.
(History: Sec. 19-4-201 MCA; IMP, 19-4-302(3) MCA)
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This rule is proposed to define when a member is eligible to
purchase their substitute or part=-time teaching service which had
not been previously covered,

RULE VI LUMP SUM PAYMENTS AT THE END OF THE SCHOOL TERM
(1) Lump sum payments made under contract at the end of the
school term for unused personal leave days or for accruals of
leave in excess of that allowed under contract will be treated as
earned compensation unless paid on account of termination. When
paid as a result of termination, all payments will be considered
as termination pay as defined under 19-4-101(5) MCA.

(2) No service credit shall be awarded for lump sum pay-
ments made under contract at the end ¢f the school term or on
account of termination, (History: Sec. 19-4-201 MCA;
IMP, 19-4-101(8) MCA)

This rule is proposed to define lump sum payments as earned
compensation when not made on account of termination.

RULE VII CORRECTION OF ERRORS ON CONTRIBUTIONS (1)
Corrections of errors may be made by the employer on subsequent
monthly reports via a letter of explanation and credit taken or
additional payment remitted. Corrections reducing an employee's
contributions cannot be accepted if the employee has received a
refund. (History: Sec. 19-4-201 MCA; IMP, 19-4-208 MCA)

This rule is proposed to establish procedures for correcting
errors on contributions made.

RULE VIII REFUND OF EMPLOYER CONTRIBUTIONS MADE ON TERMINA-
TION PAY (1) Employer contributions made under 19-4-101(5) MCA
may be refunded to the employer if the member subsequently elects
not to use the termination pay in the calculation of average
final compensation or does not retire.

(2) The contributions will be refunded when it is deter-
mined by the Teachers' Retirement System that the termination pay
is not used in the calculation of average final compensation.

(3) To be eligible for a refund of contributions on termi-
nation pay, the employer contribution, must have been reported
under code 029 on the monthly retirement report. (History: BSec.
19-4-201 MCaA; IMP, 19-4-101(5) and 19-4-208 MCA)

This rule will establish procedures for refunding employer
contributions made on termination pay, when termination pay is
not used in the calculation of average final compensation.

RULE IX FORMULA FOR DETERMINING CONTRIBUTIONS DUE ON
TERMINATION PAY {1} The formula for determining the contri-
butions due for option (i) 19-4-101(5) (a) shall be 5.75% times
the termination pay, times the total years of creditable service.
The member shall pay 2,80% times the termination pay times the
total years of creditable service; the employer shall pay 2.95%
times the termination pay times the years of creditable service.
(History: Sec. 19-4-201 MCA; IMP, 19-4-101(5) MCA)

This rule is proposed to define the employee and employer
contributions as required under 19-4-101(%) MCA.

5. The rules as proposed to be amended provide as follows:
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~1603~

2.44.303 MEMBERSHIP OF PART-TIME AND FEDERALLY PAID EMPLOY-
EES (1) A non-member, who has not retired from this system
and is not teaching under contract on a full-time basis, will be
considered an active member after completing 30 days of actual
teaching. <2}--When-a-teacher-pbecomes-an-active-member-under-this
ruier--enployer--and -employee~vontributi-ons ikl -be—-duwe—from-the
fipse-date-of-employments

(32) The board will decide eligibility for membership of
those receiving partial payment in federal funds.

(43) Part-time, post graduate instructors in the university
system are not eligible for membership. (History: Sec. 19-4-201
MCA; IMP, 19-4-205 and 19-4-302 MCA)

AUTH: 19-4-201; IMP: 19-4-205 and 19-4-302 MCA

This amendment is being proposed to comply with the provi-
sions of House Bill 215 which gives substitute teachers the
option to belong to Teachers' Retirement on the first day of
employment and eliminates the requirement that contributions be
made retroactive to the first day of employment.

2.44.401 CALCULATING PRACPIONARL-EMPEO¥MENY SERVICE CREDITS
(1) The frackion-—of-a--year--credited-for--substitute--work--or
part-time-employment--shall-be - the--ratio--of -~ the-cotal--nmunber-of
days-werked-+eo-186- basic period of time for calculating service
credit shall be the school term July 1 through June 30. Service
credit in the Montana Teachers' Retirement System shall be based
upon the following unless otherwise provided by rule or statute:

(a) nine (9) months or 180 days shall equal 1.0 year
service credit for any employment eligible to be gualified under
the Teachers' Retirement System.

(b) twelve (12} months or 360 days in a school term shall
equal 1.0 year service credit for military service gualified in
the Teachers' Retirement System.

{(c) _twelve (12) months or 260 days in a fiscal year shall
equal 1.0 year service credit for P.E.R.5. service gualified in
the Teachers' Retirement System unless the P.E.R,.S, service was
with a school district in which case nine (9) months or 180 days
shall equal 1.0 year service credit,

(2) A member employed part-time during the school term
shall receive service credit based on the total full-time equiva-
lent verified by his employer divided by the number of months
reported. For the purpose of this subsection, seven(7) hours
shall be considered one (1) day.

(3) For employees of the university system, where the above
criteria is not applicable, part-time service credit shall be
awarded by dividing the contracted credit hours taught and
compensated for by 45. (History: Sec. 19-4-201 MCA; IMP, Title
19, Chapter 4, Part 4 MCA)

AUTH: 19-4-201; IMP: Title 19, Chapter 4, Part 4 MCA

This amendment is being proposed to clarify and define the

calculations of service credit in the Teachers' Retirement Act.

2.44.402 CREDIT FOR MILITARY SERVICE (1) For those
eligible, military credit will be given for service in World War
IT from October 1940 through June 1947, and for service in the
Korean Conflict from June, 1950 through January, 1955.

18-9/24/87 MAR Notice No. 2-2-168
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(2) Verification of military service should be submitted on
form DD 214, or if not applicable, a form which certifies the
date of entry into active military duty and the date of separa-
tion. A form should be provided for each term of active duty.

(3) The period of time used for crediting military service
shall be the fiscal year of July 1 through June 30. Military
service shall be credited on the basis of twelve (12) full months
of active duty equals one year of creditable service or a propor=
tion thereof, based on the number of full months to twelve (12},
A partial month will be credited on the basis of the number of
active duty days divided by 360, (History: Sec. 19-4-201 MCA;
IMP, 19-4-404 MCA)

AUTH: 19-4-201; IMP: Title 19, Chapter 4, Part 4 MCA

This amendment is proposed to define the requirements for
qualifying military service under the Teachers' Retirement Act
and the basis for calculating service credit,

2.44.404 PARTIAL PURCHASE OF ADDITIONAL CREDIT AT DEATH OR
DISABILITY (1) In the event of the death_or disability of a
member who was in the process of purchasing service credits, his
additional service shall be determined by the fraction of the
total payment which had been paid at the date of his death or
disability.

{2) If the member or anyone acting on his behalf pays the
agreed upon balance due prior to the payment of benefits the
additional service may be credited to the member's account in
full, (History: Sec. 19-4-201 MCA; IMP, 19-4-401 MCA)

AUTH: 19-4-201; IMP: 19-«4-401 MCA

This amendment is proposed to allow beneficiary's of a
deceased member or disabled member to complete payment for
additional service credit.

2.44.405 INTEREST ON NON-PAYMENT FOR ADDITIONAL CREDITS

(1) Interest will be charged on July I of each year on the
outstanding balance of any amount owed by members for the pur-
chase of additional ereisat credit.

{2) Interest will not be charged on payments received
within one year of eligibility to purchase additional service.
(History: Sec. 19-4-201 MCA; IMP, Title 19, Chapter 4, Part 4)
AUTH: 19-4-201; IMP: Title 19, Chapter 4, Part 4 MCA

This amendment is proposed to correct a typographical error
in the rule and to specify the period of time that a member has
to purchase additional service credit before interest is charged.

2.44.407 CREDITABLE SERVICE FOR EMPLOYMENT 1IN PRIVATE
EDUCATIONAL INSTITUTIONS Paragraphs 1 through 2(b) remain
unchanged, :

(c) kindergarten teachers must instructs children ef--<the
eompulasry—attentance age -as-xequived who will be eligible the
following year to attend first grade as permitted by the law of
the state in which the institution operates; and

(d) is not operated in a private home, (History: Sec.
19-4-201 MCA; IMP, 19-4-408 MCA)

AUTH: 19-4-201; IMP: 19-4-408 MCA
This amendment is proposed to establish requirements for
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qualifying kindergarten teaching service in the Montana Teachers'
Retirement System,

2.44.505 ELIGIBILITY FOR SURVIVOR BENEFITS (1) A benefi-
ciary will be first eligible for survivor benefits on the first
of the month following the month of the deceased member's death.

(2) A birth certificate or some evidence of his/her birth
date is required for each beneficiary eligible to receive the
survivor benefit. (HIstory: Sec. 19-4-201 MCA; IMP, 19-4-1001
MCA) .

AUTH: 19-4-201; IMP: 19-4-1001 MCA

This proposed amendment further defines the requirements for

applying for survivor benefits,

2.44.506 BENEFIT PAYMENTS (1) The first benefit will be
payable the last day of the month in which the benefit began and
future benefits will be payable the last day of each succeeding
month.

(2) Monthly benefits will be paid based upon estimates
provided by the Teachers' Retirement System until final salary
information and contributions are received.

{3} Adjustments will be Tretroactive to the retirement
effective date. (History: Sec. 19-4-201 MCA; IMP, 19-4-703 MCA)
AUTH: 19-4-201; IMP: 19-4-703 MCA

This amendment is proposed to establish procedures for
paying benefits based upon estimated salaries and adjusting
retroactive after the final salary information is received from
the employer.

2.44,507 PAYMENT OF CHILDREN'S BENEFITS {1) The
child"s benefit of $100.00 per month will be last payable the
month in which he attains age 18.

(2) A birth certificate or some evidence of birth date is
required for each child eligible to receive the child benefit of
$100.00 per month. (History: Sec. 19-4-201 MCA; IMP, 19-4-1002
MCA)

AUTH: 19-4-201; IMP: 19-4-1002 MCA

This amendment is proposed to require that a birth certifi-
cate or some other evidence of birth be submitted before payments
are made to a dependent child,

2.44.509 COMPUTATION OF SALARY EARNED (1) ZFf---e---member;
out-of--necessitpr-does-not--complete -the - full~ ecedemi-c--year, -he
may-elece-to-uase-his-current-carnnble-compensation-in-determining
his--average--finai--ecompensation;--provided--the--fuki--employes
eentributions-have-been-received-on-this-compensationsThe average
final compensation of a member who retires or dies during a
school or fiscal year, shall be the highest consecutive 36 full
months of wages paid for which contributions were received. A
member who retires or dies during a month will be allowed to use
the 36 full months of wages paid preceding his retirement or
death.

(2) Only salaries earned under contract_on which contribu-
tions haye been made can be used to determine the average salary.
(History: Sec. 19-4-201 MCA; IMP, Title 19, Chapter 4, Part 8
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MCA)
AUTH: 19-4-201; IMP: Title 19, Chapter 4, Part 8 MCA

This proposed amendment further defines the period that will
be used in the calculation of average final compensation for a
member who retires or dies during the school year.

2.44.510 ADJUSTMENT OF BENEFITS (1) A retired member,
employed as a teacher in Montana, upon receiving salary or other
compensation in an amount in excess of one-feurththird of his
average final compensation, plus normal annual salary increases
of the employer that employed the member or one third of the
median average final compensation for members retired during the
preceding fiscal year shall be removed from retirement beginning
the month in which he earns an aggregate amount which is greater
than one=-fsuréhthird of his-finai-average-compensatien the above,
and for each month thereafter that he continues to teach.

(2) The employer shall deduct from the member's earnings in
excess of one-feurehthird of his final average compensation or
one-third (whichever is greater) of the median average finals
compensation, an amount determined by the current rate of em-
ployees contribution, -but--no--employer-shaii-make -deductions-for
any-member-whe- hog- rendered 2t eost -3 yearsy -of -sepviee -t f-sueh
member-etects-net-+to-contribute. The employer shall also pay an
amount based on the member's earnings in excess of the greater of
one-feurehthird of his #£inai-everage average final compensation
or one-third of the median salary of those members retired during
the preceding fiscal year at amd the them current rate of employ-
er contribution. (History: Sec. 19-4-201 MCA; IMP, 19-4-804
MCA)

AUTH: 19-4-201; IMP: 19-4-804 MCA

This amendment is proposed to bring this rule into compli-
ance with statutory changes made during the 1983 Legislative
Session.

7. The rules proposed to be repealed can be found on pages
2-3243, 2-3263 through 2-3263.1 of the Montana Administrative
Rules.

These rules are proposed to be repealed because legislative
proposals have changed the requirements for membership and
eligibility for benefits.

8. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Beda Lovitt,
Chief Legal Counsel, Department of Administration, Helena, MT
59620, no later than October 22, 1987.

9. Beda Lovitt has been designated to preside over and
conduct the hearing.

bAVID L. S5ENN, EXECUTIVE SECRETARY
TEACHERS' RETIREMENT DIVISION

By: /

Certified to the Secretary of State September 14, 1987,
MAR NOTICE NO, 2-2-168
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF REALTY REGULATION

In the matter of the proposed ) NOTICE OF PUBLIC HEARING FOR
amendment of rules pertaining ) AMENDMENT OF 8,58.411 FEE
to fees ) SCHEDULE

TO: All Interested Persons:

The notice of proposed agency actlon published in the
Montana Administrative Register on August 13, 1987, issue
number 15, 18 amended as Tfollows because an associlation
having no less than 25 members, who wlll be directly
affected, has requested a public hearing:

1. On October 14, 1987, at 9:00 o'cloek, a.m., & public
hearing will be held in the downstairs conference room of the
Department of Commerce building located at 1424 9th Avenue,
Helena, Montana, to consider the amendment of ARM 8.58.411,
Fee Schedule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined) (full text of
the rule 1s located at page 8-1605, Administrative Rules of
Montana)

"8.58.411 FEE SCHEDULE (1) through (3) will remain the
same,

For each rescheduling of examina- $20780---$25.00
tion

(5) For each original resident $56<-00  $65.00
broker's license

(6) For each annual renewal of a $30-00 $65.00
resident broker's license

(7)  For each original non-resident $56706  $65.00
broker's license

(8) For each annual renewal of a non- $36+09 $65.00
resident broker's llcense

(9) For each original salesman's $25:00 $35.00
license

(10) Por each annual renewal of $157868  $35.00
sglesman's license

(11) PFor each additional office or $25-608  $30.00
place of business, an annual fee

(12) For each change of place of $25:00 $30.00

business or change of employer or
contractual associate

(13) For each duplicate license, where $16<66 $15.00
the original 1s lost or destroyed

(14) For each duplicate pocket card, $16+606 $15,00
where the original is lost or
destroyed and affidavit is made

thereof
(15) Notice of intention $56+60 $65.00
(16) Questionnaire $106-088--$125.00

18-9/24/87 MAR Notice No. 8-58-30
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(17) Application for reglstration of $500-06 $600.00
subdivided lands

(18) Reinstatement of a license sus- $25:60 $50.00
pended or revoked within a license
period

(19) For placing actlve license on -5506 $10.00

inactlive status
(20) will remain the same,"
Auth: 37-51-203, MCA Imp: 37-51-207, MCA

3. The amendment 1s being proposed because for the past
seven years the Board of Realty Regulatlon has been practicing
deflicit spending to ellmlinate the large cash surplus that had
accumulated in the Board's cash reserve. The Board no longer
has a cash reserve and must 1increase fees to meet Board
expenses.

4, Interested persons may present thelr data, views or
arguments, elther orally or 1in writing, at the hearing.
Written data, views or arguments may also be submitted to
Grace Berger, Adminlstrative Asslstant, Board of Realty
Regulation, 1424 9th Avenue, Helena, Montana, 59620-0407, no
later than October 22, 1987.

5. Martin Jacobson, staff attorney, Department of
Commerce, Professional and Occupational Licensing Bureau, 1424
9th Avenue, Helena, Montana 59620, has been designated to
preside over and conduct the hearing.

BOARD OF REALTY REGULATION
JOHN DUDIS, CHAIRMAN

KEITH L. COLBO, DIRECTOR

DEPARTMENT OF COMMERCE

Certifled to the Secretary of State, September 14, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA ECONOMIC DEVELOPMENT BOARD

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.97.409 LOAN PARTICIPA-
to loans ) TIONS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On Qctober 26, 1987, the Montana Economic Development
Board proposes to amend the above-stated rule,

2. The proposed amendment of 8.97.409 will read as
Tollows: (new matter underlined, deleted matter interlined)
(full text of the rule 1s located at page 8-3492,
Adminlstrative Rules of Montana)

"8,97.409 LOAN PARTICIPATIONS (1) through (8) will
remaln the same.

(9) Worklng capital secured by contracts receivable may
be financed at the discretion of the board enty-in-eenjunetion
with-toans-for-realt-or-personat-property;-in--a--padto--to--be
desermined-by-the-board.

(10) through (13) will remain the sane."

Auth: 17-6-324, MCA Imp: 17-6-308, MCA

REASON: The Board has had several requests from lenders to
finance working capital for borrowers bidding on Department of
Defense contraets., By changing this rule the Board will be
able to assist borrowers and small town banks to obtain
financing not otherwise available., As the rule reads now,
these borrowers are restricted from obtalining financing which
would enable them %o bid on larger contracts and thus, employ
a greater number of Montanans.

3. Interested persons may submit thelr data, views or
arguments concerning the proposed amendment in writing to the
Board of Investments, Department of Commerce, 555 Fuller,
Helena, Montana 59620, no later than October 22, 1987,

4. If a person who is directly affected by the proposed
adoption wlshes to express hls data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit thls request along with any
written comments he has to the Board of Investments,
Department of Commerce, 555 Fuller, Helena, Montana 59620, no
later than October 22, 1987,

5. 1f the Board recelves requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an assoclation having no less than 25 members who will be
directly affected, a public hearing will be held at a later
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date. Notlce of the hearing will be published in the Montana
Administratlve Register.

BOARD OF INVESTMENTS3
JOSEPH REBER, CHAIRMAN

BY: é%l]z %(Mﬂ%
I » DIRECTOR

DEPARTMI.‘ZNT OF COMMERCE

Certifled to the Secretary of State, September 14, 1987,
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REFCRE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING FOR
Amendments of Rules 23.3.118 ) PROPOSED AMENDMENT OF RULES
and 23.3.119., Vision Test ) 23.3.118 AND 23.3.119

and Vision Standards for )

Driver Licenses. )

TO: All Interested Persons,

The notice of proposed agency action published in the
Montana Administrative Register on July 16, 1987, is amended as
follows because a governmental agency, the Rehabilitative
Services Division/Visual Services Division of the Department of
Social and Rehabilitation Services, and eight persons directly
affected by the proposed amendments, have requested a public
hearing:

1. On October 27, 1987, at 10 a.m., a public hearing
will be held in the Auditorium in the Scott Hart Building, 303
Roberts, Helena, Montana, to consider the amendments of rules
23.3.118 and 23.3.119, ARM, concerning vision tests and vision
standards for driver licenses.

2, The rules as proposed to be amended provide as
follows:

23.3,118 VISION TEST (1) and (2) Remain the same,

(3) The applicant may wear eyeglasses or contact lenses
for the vision test. An applicant wearing telescoplc lenses or
similar magnifying devices must be tested using the carrier

lenses only. Telescopic lenses 9£ sImilar magnifying devices
may not be utilized to increase acuity readings.
{a)  "Best corrected vision" is a measure of visual acuity

whlle—ﬁglng eveglasses, contact lenses, or carrier lenses, not
telescopic lenses or similar magnifying dev1ces.

43y (4) Remaining subsections remain the same but will be
renumbered.

AUTH: 61-5-125, MCA IMP: 61-5-110, 61-5-111, MCA

23.3.119 VISION STANDARDS (1) Remains the same.

(2) 1f the applicant's uncorrected vision is worse than
20/40 in each eye or both eyes together and the vision can be
improved, the applicant may receive a driverts license with
corrective lens restrictions.

(3) If the applicant's best corrected vision in both eyes
together is worse than 20/40 but 20/70 or better, the applicant
may receive a driveria license that restricts him to driving
during daylight hours only, 55 miles per hour on the interstate
and 45 miles per hour otherwise, and/or forbids him from
driving during inclement weather. The applicant must may also
be required to pass the driving portion of the examination at
renewal.

(4) 1If the applicant's best corrected vision in both eyes
together is worse than 20/70 but is 20/100 or better, an
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unrestricted driver license will be denied but the applicant
may reguest that a restricted license be issued.

{a) If a restricted license is requested, a -A- special
evaluation will™ be conducted by the district supervisor or
chief examiner to determine whether -m- need for the license
exists.

(i) The factors considered when determining whether or

not need for a license exists include but are not limited to:

(A) other ~ transportation available, including other
drivers;

{B) proximity to services;

(C) employment requirements;

(D) family needs;

(E) medical transportation needs.

{b) TIf -&- need cannot be established the license will be
denied,

(c}) If eme need for a driver license is established,

additional factors will be considered to determine whether the
need can be satisfied s=afely by issuance of a restricted

license. Such factors sha}l include but are npot limited to:

iy population and traffic density;

(ii) geographic area; ané

{1ii) type of driving that would be required of the
applicant.

{4} 2 driving test will be given to the applicant over
the routes necessary to satisfy the need. Upon demonstration

by the applicant of satisfactory driving ability under the
existing conditions, a restricted license may be recommended to
the Driver Improvement Committee. Restrictions may include but
are not limited to:
i) time of day:

ii type of vehicle;
1ii) area;

oo

iv) routes; and
(v) speed limits;
(vi) weather conditions.

(e} The applicant may alsoc be required to pass the
dr1v1ng portion of the examination at renewal.

{8) Remains the same.

(6) If the applicant's vision in one eye is worse than
20/40 and the “other eye qualifies, the applicant's license must
have a "LEFT OUTSIDE MIKROR" restriction if he or she does not
wish to have the poorer eye corrected, 1f the applicant's best
corrected vislon in either eye 1s worse than 20/500 and the
other eye qualifies, the applicant's license must have a "LEFT
OUTSIDE MIRROR" restriction.

(7}, (8), and (%) Remain the same.

436> A iieense shali be denied to any appliicant wearing o
talescopie iens; bioptie telescope or simiinr devieer

AUTH: 61-5-125, MCA IMP: 61-5-110, 61-5-111, 61-5-113, MCA
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3. These amendments are proposed in response to a
petition for repeal of a rule filed by three drivers whose best
corrected vision in both eyes together is worse than 20/70 but
is 20/100 or better. The petitioners objected to the ban in
23.3.119(10) on the use of telebinocular lenses or similar
devices for drive tests. The petitioners alsc requested
changes in 23,3,119(4) to provide clearer criteria to determine
whether need for a driver license exists and whether the need
for a license can be satisfied safely by issuance of a
restricted license. The amendments proposed are designed to
meet the concerns of the petitioners and other drivers with
vision problems while addressing the safety concerns of the
department.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Kathy Seeley, Assistant Attorney General, 215 North Sanders,
Helena, Montanha 59620-1401, no later than October 27, 1987.

5. Jeoe Roberts, Assistant Attorney General, 215 North
Sanders, Helena, Montana 59620~1401, has been designated to
preside over and conduct the hearing

-

BY

IKE GREELY
Attorney General

Certified to the Secretary of State September Iﬂ’ , 1987,
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed Amendment ) NOTICE OF PROPQSED
of Rule 38.5.2502(5) Pertaining to ) AMENDMENT OF RULE
Responsibility for the Expense of ) 38.5.2502(5), EXPENSE
Maintaining Water Utility Service ) FOR NEW WATER SERVICE
Pipes from the Water Main to the ) NO PUBLIC HEARING

}

Consumer's Property Line, CONTEMFLATED
TO: All Interested Persons

1. On October 30, 1987 the Department of Public Service
Regulation proposes to amend rule 38,5.2502(5) which states
that a water utility consumer is responsible for all the ex-
penses of both constructing and maintaining the service pipes
from the mains to the consumer's premise. The consumer's prop-
erty line has no significance in this rule.

2, The rule proposed to be amended provides as fol~
lows: ;
38.5.2502 APPLICATION FOR WATER SERVICE (1, (29,
(3), (4) No change.

(5) When an application for new water service has been
accepted, the utility at its own expense will tap the main and
furnish corporation cock, and clamp when necessary, and any
other material used ox labor furnished in connection with the
tapping of the main. Ail--expenge-of-Jdeping--and -maintatning
the-service-pipes-£rem-the-maina-to-ethe-premiscs-of-the-consum-
ey —-muai -be--borne -ty - .ohe--consumers The consumer of water
service ig responsible for the cost of constructing water ser-
vice pipelines from the main to his premises and for maintain-
ing water service pipelines from his property line to his prem-
ises. The private water service provider is responsible for
the cost of malntaining water service pipelines from the main
to the consumer's property line, except that the consumer
shall pay for pipe and other supplies used in maintaining wa-
ter service lines between the main and his property line,
The utility shall assist consumers and/or excavation contrac-
tors in locating water service mains and lines prior to the
consumer beginning excavation in order to avoid water service
interruptions due to broken mains and lines. The service pipe
must be laid below street grade, on the premises of the consum-
er and at a standard depth designated by the utility to pre-
vent freezing. A curb cock and curb box of approved pattern
must be installed by the consumer at a point designated by the
utility. Whenever a tap is made through which regular service
is not immediately desired, the consumer will bear the entire
expense of tapping, subject to a refund whenever regular ser-
vice is begun.

(6), (7) No change. AUTH ; Sec, 69-3-102, MCA; IMP,
Chapter No. 184, Montana Session Laws 1987.
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3. Rationale: This amendment is required by the Legis-
lature in Senate Bill 28, to be codified as an integral part
of Title 69, chapter 4, part 5.

4, Interested parties may submit their data, views or
arguments concerning the proposed amendments and adoptions in
writing to Robin A, McHugh, Public Service Commission, 2701
Prospect Avenue, Helena, Montana 59620-2601, no later than
October 23, 1987,

5. If a person who is directly affected by the proposed
amendments and adoptions wishes to express his data, views and
arguments orally, he must make written request for a public
hearing and submit this request along with any written c¢om-
ments he has to Robin A. McHugh, Public Service Commission,
2701 Prospect Avenue, Helena, Montana 59620-2601, no later
than October 23, 1987.

6. If the agency receives reguests for a public hearing
on the proposed amendments and adoptions from either 10% or
25, whichever is less, of the persons who are directly affect-
ed by the proposed amendment or adoption; from the Administra-~
tive Code Committee of the legislature; from a governmental
subdivision or agency; or from an association having not less
than 25 members who will be directly affected, a hearing will
be held at a later date. Notice of the hearing will be pub-
lished in the Montana Administrative Register. Ten percent of
those persons directly affected has been determined to be more
than 25 persons based on the number of customers of private
water utilities in Montana.

7. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana 59620 (Telephone 444-2771) is available and
may be contacted to represent consumer interests in this mat-
ter.

halrman

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 14, 1987.

Rétiewed By
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Repeal of ARM
Sections 38.5.1B01 through
38.5.1811.

) NOTICE OF PROPOSED REPEAL

) OF PUBLIC SPRVICE COMMIS-

) SION RULES PROHIBITING THE
)}  NONESSENTIAL USE OF NATURAL
)  GAS FOR OUTDOOR LIGHTING

) NO PUBLIC HEARING

)  CONTEMPLATED

TO: All Interested Persons
1. On October 30, 1987 the Department of Public Service

Regulation proposes to repeal rules 38.5.1801 through
38.5.1811, inclusive, found on pages 38-681 through 38-687,

Administrative Rules of Montana. These rules prohibit the
nonessential use of natural gas for outdoor lighting.
2, Rationale: The purpose of rules 38.5.1801 through

38.5.1811, ARM, is to implement Section 402 of Public Law 95-
620, the Powerplant and Industrial Fuel Use Act of 1978. On
May 21, 1987, legislation was signed into law which repealed
Section 402 of the Fuel Use Act. The purpose for rules
38.5.1801 through 38,5,1811, ARM, has therefore been eliminat-
ed.

3. Interested parties may submit their data, views or
arguments concerning the proposed repeal in writing to Robin
A, McHugh, Public Service Commisgsion, 2701 Prospect Avenue,
Helena, Montana 59620-2601, no later than October 23, 1987.

4, If a person who is directly affected by the proposed
repeal wishes to express his data, views and arguments orally,
he must make written request for a public hearing and submit
this request along with any written comments he has to Robin
A, McHugh, Public Service Commission, 2701 Prospect Avenue,
Helena, Montana 59620-2601, no later than October 23, 1987.

5. If the agency receives requests for a public hearing
on the proposed repeal from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
repeal; from the Administrative Code Committee of the legisla-
ture; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be direct-
ly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register, Ten percent of those persons directly affected has
been determined to be more than 25 persons based on the number
of natural gas customers in the State of Montana.

‘6. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana 59620 (Telephone 444~ 2771) is available and
may be contacted to represent consumer interests in this mat-
ter,
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Reviewed By

CERTIFIED TO THE SECRETARY QF STATE SEPTEMBER 14, 1987.
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BEFORE THE OFFICE OF THE WORKERS' COMPENSATION JUDGE
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT

of Rules 2.52.310 and 2.52,348 ) OF RULES 2,52.310 AND
of the Workers' Compensation ) 2.52.348 OF THE WORKERS'
Court ) COMPENSATION COURT

TO: All Interested Persons

1. On July 30, 1987, the Workers' Compensation Court
published a Notice of Proposed Amendment of Rules ARM 2.52.310
and 2.52.348 at page 1149, of the 1987 Montana Administrative
Register, issue number 14.

2, The Office of the Workers' Compensation Judge has
amended the rules as proposed.

3. Mary McCue, Attorney for the Legislative Council,
notified the Court of a typographical error in the authority and
implementation cite. The error is corrected to show Section 2-4-
201,

The amendment to ARM 2.52.310 is to avoid delay in
scheduling matters before the Court. The amendment to ARM
2.52.348 is to conform with the rules of the Montana Supreme
Court.,

4. Authority and implementation, Section
Sections 39-71-2901 through -2209, MCA. .7

) -4201; MCA,

/
TIMOTHY

September 14, 1987
CERTIFIED TO THE SECRETARY OF STATE

Montana Administrative Register 18~9/24/87
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HORSE RACING

In the matter of the amendment ) NOTICE OF AMENDMENT OF 8.
of 8.22,1804 concerning twin ) 22.1804 TWIN TRIFECTA
trifecta )

TO: All Interested Persons:
1. On June 11, 1987, the Board of Horse Racing published
a notice of proposed amendment of the above-stated rule at

page 739, 1987 Montana Administrative Register, issue number
11.

2., The board has amended the rule exactly as proposed.
3. No comments or testlimony were received.

BOARD QF HORSE RACING
HAROLD GERKE, CHAIRMAN

B ; i
BY: g~i§!t! é.( ég!ﬁ
KEITH L. COLBO, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, September 14, 1987.
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STATE OF MONTANA

DEPARTMENT OF
BEFORE THE BOARD

In the matter of the amendment )
and adoption of rules pertaln- )
ing to appllecatlons, certifil- )
cates, renewals and veriflca- )
tion of licenses ;
)
)
)

TO: All Interested Persons:

COMMERCE
OF NURSING

NOTICE OF AMENDMENT OF 8.
32.306 APPLICATION FOR
RECOGNITION, 8.32.407
CERTIFICATE OF NURSE~
MIDWIFERY, 8.32.411 RE-
NEWALS AND THE ADOPTION OF
NEW RULE I (8,32,416)
VERIFICATION OF LICENSE TO
ANOTHER STATE

1. On August 13, 1987, the Board of Nursing published a

notlce of amendment and adoptlon

of the above-stated rules at

page 1253, 1987 Montana Administrative Register, issue number

15.

2. The board has amended and adopted the rules exactly

as proposed,

3. No comments or testimony were recelved.

BOARD OF NURSING
DONNA MAE SNODGRASS, RN
PRESIDENT

i .
KEITH L. COLBO, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, September 14, 1987,

Montana Administrative Register
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE PASSENGER TRAMWAY ADVISORY COUNCIL

In the matter of the transfer ) NOTICE OF TRANSFER AND
and amendment of tramway rules ) AMENDMENT OF B8.72.101
) THROUGH 8.72.110

TO: All Interested Persons:

1. On July 30, 1987, the Passenger Tramway Advisory
Council published a notice of transfer and proposed amendment
of the above-stated rules at page 1159, 1987 Montana
Administrative Reglster, 1ssue No., 14,

2. The Counecil has amended the rules exactly as proposed.

3. No comments or testimony were recelved.

PASSENGER TRAMWAY ADVISORY

COUNCIL
W. JAMES KEMBEL, ADMINISTRATOR

BY: éig{gg -P-lﬂ'&
KEITH 1. COLEO, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State September 14, 1687.
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BEFORE THE BSTATE LIBRARY COMMISBION
OF THE STATE 0OF MONTANA

NOTICE OF THE AMENDMENT OF ARM 10O,
101.101 ADOPTION OF NEW RULES 10.
101.204 - 10.101.2046 AND REPEAL OF
10.101.202.

In the matter of the pro-
posed amendment of ARM 10.
101,101, repeal of 10.101.
202, and adoption of new

rules I-1I1 relating to the)
Montana Library Services )
Advisory Council and Li- )
brary Services and Con- )
struction Act (LSCA) Grants)

)
i
)
)

T0: All Interested Persons

i. On March 26, 1987, the Montana State Library Commissiaon
published notice of the proposed amendment of ARM 10.101.101,
repeal of 10.101.202, and adoption of new rules I - IIl at page
302 of the 1987 Montana Administrative Register, issue number 6.

2. The Commission has repealed Rule 10.101,202 as proposed.

3. The Commission has adopted mew Rules I - 10.101.204, 11 -
10.101.204 and III - 10.101.205 as proposed.

4. The Commission has amended Rule 10.101.101 as proposed
with the following changes:

10.101.101 AGENCY ORGANIZATION Subsections (1) and (2) remain

the same. Subgsections (3) ang (3) (a) remain as proposed.
(b) The composition of the council shall be eightesm fifteen
members., Sevemémen Fourteen shall serve for two years and may be

reappointed for a second term: Represented-om-the-couneii—are and
may represent: users of public library services in each federation
area, disadvantaged persons, local public libraries, school
libraries, academic libraries, special libraries, library service
to the institutionalized, library service to the disabled, state
employees, state agency libraries, Montana participation in
WCHLLIST (White House Conference on Libraries), and the Montana
legislature. The president of the Montana library association
shall serve a pne year term on the council curing the presidency
of the association.

Subsection (c) remains as proposed.

AUTH: 2B-1-103 MCA
IMP: 22-1-103 MCA

5. The Commission made the change to enable the council to
be of a more workahle size.

Montana Administrative Register 18-9/24/87
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&. No comments or testimony were received.

Sheila Cates
Library Development

Certified to the Secretary of State September 11, 1987.
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BEFORE THE LIBRARY COMMISSION
OF THE STATE OF MONTANA

In the matter of the amend-) NOTICE OF THE AMENDMENT AND REPEAL
ment and repeal of rules in) OF RULES IN CHMAPTER 101, SUB-
Chapter 101, subchapter 1 ) CHAPTER 1 CONCERNING THE ORGANI =~
concerning the organiza- ) ZATIONAL RULE; AND CHAPTER 102,
tional rule; and Chapter ) SUBCHAPTERS 1 AND 11 CONCERNING

1 and 11 concerning general) GENERAL POLICY AND PUBLIC LIBRARY
policy and public library ) DEVELOPMENT

development )

TD: All Interested Persons

i. On March 246, 1987, the Montana State Library Commission
published notice of the proposed amendment and repeal of rules in
Chapter 101, subchapter 1 concerning the organizational rule; and
Chapter 102, subthapter 1! and 11 concerning general peolicy and
public library development at page 283 of the 1987 Montana Admini-
strative Register, issue number 6. A notice of extension of
camment period was published on page 741 of the 1987 Montana Ad-
ministrative Register.

2. The Commission has amended Rules 10.101.203, 10.102.101,
10.102.1101-10.102.8001 as proposed.

3. The Commission has repealed Rules 10.102.1114,
10.102.1115, 10.102.1123, 10.102.1124, 10.102.1125, l10.1028.1127,
10.10&.1188, 10.102.1131, 10,102.1132, 10.102.1139. 10.102.3601,
10.108.3608, 10.102.3603 and 10.102.5208.

4. The Commission received no comment,

Sheila Cates
Library Development

Certified to the Secretary of State Septemper 11, 1387.

Montana Administrative Register 18-9/24/87
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF
THE STATE OF MONTANA

In the matter of the adop- ) NOTICE OF ADOPTION OF
tion of Rules 11.7.401 } RULES 11.7.401 through
through 11.7.412 pertaining ) 11.7.412 pertaining to

to youth placement ) YOUTH PLACEMENT COMMITTEES
committees }

TO: All Interested Persons

1, On July 30, 1987, the Department of Family Services
published notice of the proposed adoption of Rules I through
VIII pertaining to Youth Placement Committees at page 1169 of
the Montana Administrative Register, issue number 14,

2, The Department has adopted the following rules as
proposed:
Rule I 11,7.401 DEFINITIONS

Rule III 11.7.404 REFERRALS TO THE COMMITTEE

Rule IV 11,7.406 PROCEDURES FOR YOUTH PLACEMENT
COMMITTEE MEETINGS

Rule VI 11.7.408 PLACEMENT RECOMMENDATIONS

Rule VII 11.7.410 TEMPORARY AND EMERGENCY PLACEMENTS

Rule VIII 11.7.412 CONFIDENTIALITY OF COMMITTEE MEETINGS
AND RECORDS

AUTH: Sec. 53-1-103(17), MCA
IMP: Sec. 41-5-527 through 529, MCA

3. The Department has adopted the following rules with the
changes shown:

RULE II 11.7.402 COMPOSITION AND MEMBERSHIP REQUIREMENTS
Subsections (1), (2] and (3) have been deleted in their
entirety.

(41) The department representative shall act as coordi-
nator for the committee and shall be responsible for perform-
ing the following tasks:

{a) convene meetings within time guidelines established
by {Ruie-IV}ARM 11.7.406;

(b) notify all committee members of scheduled meetings;

(c) provide referral packet to all committee members;

(d} record information relating to committee delibera~
tions; and

(e) forward recommendations to the department, the
county attorney, THE YOUTH'S ATTORNEY and the youth c¢ourt
judge.

(52) A simple majority of appointed members constitutes
a guorum. A quorum must be present to conduct a meeting.

(63) Committee members shall service a term of two (2)
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years; however, & member may bhe reappointed tc additional
terms.

(#4) Committee members shall serve without compensation.
AUTH: Sec. 53-1-103(17), MCA
IMP: Sec. 41-5-527 through 529, MCA

RULE V DUTIES OF THE COMMITTEE has been deleted in ite
entirety.

4, The Department has thoroughly considered all commentary
received:

COMMENT: Comments were received from the Administrative Code
Committee. The Committee noted that the Department was given
authority to adopt rules to implement only Section 17-19, Ch.
609, L. 1987 (now Sections 41-5-527 through 529, MCA),.
Therefore, the Committee commented that the Department was
without authority to adopt Rules II (1) and (2) and Rule V,
since the rules pertained to Sections 15 and 16, Ch. 609, L.
1987 (now Sections 41-5-525 and 526, MCA). The Committee also
requested that the citations to the statutes implemented in
the rule history be corrected to refer only to Sections
41-5-527 through 529, MCA,

RESPONSE: The Department has made the corrections and changes
requested by the Administrative Code Committee.

No other testimony or comments Was received.
2

WA
/.
il i

Certified to the Secretary of State September 14, 1987,
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF ADOPTION OF
new rules regulating fishing ) NEW RULES REGULATING
contests. } FISHING CONTESTS

TO: All Interested Persons:

1. On July 16, 1987, the Fish and Game Commission
published notice of proposed adoption of new rules regulating
fishing contests, at page 959 of the 1987 Montana Administrative
Register, issue no. 13.

2. The rules have been reviewed and approved by the
Department of Health and Environmental Sciences before becoming
effective, as required by Section 87-1-303, MCA. The Commission
has adopted the rules as proposed with the following changes
based on comments received.

3. The rules provide as follows:

RULE I (12.7.801) DEFINITION (1) "Fishing contest" is,
except as otherwise gpecifically noted, any event where an entry
fee is charged and where 30 or more people are expected to, or do
in fact, compete to win prizes or cash worth $200 or more, based
on the capture of an individual fish or combination of fish.

AUTH: 87-3-121(2), MCA (HB 429, 1987);
IMP: 87-3-121(2), MCA (HB 429, 1987)

COMMENT: The DPillon Rotary Club recommended that the rule
be amended to require a permit for all fishing contests
regardless of size.

Keith Powell suggested that use of individual purse limits
rather than aggregate limits would lessen abuses.

RESPONSE: The Commission has not adopted the Club's
suggestion because it does not wish to impose an unnecessary
burden on small contests that have no significant impact on
natural resources. Because the Commission does not understand
the reasoning behind Mr. Powell's suggestion, it was not adopted.
The additional language was added to clarify that all contests
are subject to Rule 12.7.807, regardless of the number of
participants or the size of the cash prizes.

RULE IT (12.7.802) APPLICATION (1) Any individual, c¢lub,
organization or business wishing to sponsor a fishing contest on
a body of water open to public fishing must submit an application
to the department of fish, wildlife and parks at least %6 180
days but not more than 186 365 days prior to the scheduled date
of the contest.

AUTH: 87-3-121(2), MCA (HB 429, 1987);
IMP: 87-3-121(2), MCA (HB 429, 1987)
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COMMENTS : The Garfield County Commercial Club recommended
that the rule be amended to allow applicaticns 365 days in
advance of the proposed contest.

Walleyes Unlimited recommended that there be no limit to how
far in advance an application can be filed.

RESPONSE: The Commission adopted the Garfield Club's
suggestion. It did not adopt an unlimited application period
because it believes such a provision would allow applications so
far in advance of the contest that it would be difficult to
estimate the potential impact on natural resources. The 90 day
deadline was changed to 180 days because proposed Rule 12.7.805
was changed to require a Commission decision at least 90 days
prior to the proposed date of the fishing contest.

RULE III APPLICATION FORM The department has decided not
to adopt the proposed rule because the Secretary of State does
not require publication of the application form.

COMMENT: Walleyes Unlimited recommended that the
introductory paragraph specifically identify the Parks division
as a division of the Department of Fish, Wildlife and Parks.

RESPONSE: The Commission will adopt this suggestion for the
application form.

RULE IV (12,7.803) EVALUATION AND RECOMMENDATION
(1) The department will evaluate the application and send its
evaluation and recommendation to the commission no later than ten
days prior to the commission meeting at which the application
will be acted upon.

(2) The department will consider:

(a) Impacts of the contest on the f£ish population of the
host body of water, the aquatic ecosystem and the immediate area.

(b) Compatibility of the contest with fisheries management
objectives for the water.

(c) Purse or participation limits (limits may or may not be
imposed depending upon public comments received).

(d) Conflicts with other contests proposed or approved for
a body of water.

(e) Compliance with information reguirements for previously
sponsored contests.

AUTH: 87-3-121(2), MCA (HB 429, 1987);
IMP: 87-3-121(2), MCA (HB 429, 1987)

COMMENT s The Garfield Club recommended that the rule be
amended to include as c¢riteria the overall quality of the
proposed event and the economic enhancement it would provide the
area,

RESPONSE: The Commission did not adopt the suggestion
because it views its role as assuring that contests do not
adversely affect natural resources.
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RULE V (12.7.804) COMPETING APPLICATIONS (1) When
two or more contests are proposed on a single body of water the
department will recommend approval of applications which have
less impact on resources and offer the best opportunities for
public benefits by furthering knowledge of angling ethics and
aquatic ecology. More than one contest will be allowed on
overlapping dates if both meet the criteria and the Commission
determines that natural resources will not be adversely affected.
Modifications to be recommended by the department to the
commission will be discussed with the applicant prior to the
commission's deliberation.

AUTH: 87-3-121(2), MCA (HB 429, 1987);
IMP: 87-3-121(2), MCA (HB 429, 1987)

COMMENT: The Garfield Club recommended that the rule be
clarified to allow two contests to be held on large bodies of
water, RESPONSE: The Commission adopted the suggestion.

RULE V1 (12.7.805) COMMISSION DECISION (1) At-least
36 -dayes -priar- 40 -the- schedwled--date of-the-contesty Within 90
days of receipt of an application, the commission will issue a
decision er-the--appliecation. The commission may approve the
application as submitted, approve the application with
modifications or deny the application. When an application is
approved with modifications, the applicant must respond to the
commission at least 10 days prior to the scheduled date of the
contest that the modifications are acceptable. Failure to do so
will constitute withdrawal of the application.

(2) An application may be denied if in the opinion of the
commission any of the following are found to exist:

(a) The contest will have detrimental impacts on figh
populations, the aguatic ecosystem or the surrounding area.

{b) The contest would conflict with management goals for
the host water,

(c) The contest conflicts with other proposed contests or
intended uses of the host water.

(d) The proposed contest would be held during a period of
heavy recreational use on the host body of water, increasing the
likelihood of conflicts with other users.

AUTH: 87-3-121(2), MCA (HB 429, 1987);
IMP: 87-3-121(2), MCA (HB 429, 1987)

COMMENTS : The Dillon Club recommended that the Commission
decision be made at least ninety days before the proposed date of
the derby.

Walleyes Unlimited recommended that the Commission make a
decision at least sixty days prior to the contest date.

The Garfield Club recommended that the Commission make a
decision within thirty days after the department receives an
application.
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RESPONSE: The Commission adopted the Garfield Club's
approach, but added sixty days to allow the department and
Commission to fully evaluate an application. The waiver
provision in the new Rule 12.7.808 was added to allow the
Commission to extend the time to cover the situation where an
application is filed too soon after a previous contest to allow
the department to evaluate its impact. The Commission believes
the rule as amended addresses the concerns of the other clubs
that they must have a substantial period of time to organize a
contest. As amended, the rule allows the clubs to choose the
time they have between approval and the date of the contest by
choosing the time of the application.

RULE VII (12.7.806) REPORTING REQUIREMENTS

(1) Within thirty days after an approved fishing contest,
the sponsor shall report to the department the number of
participants, the number of fish caught, amd the length and
weight of the winning fish, or the average length and aggregate
weight of the winning fish, and the number of fish caught and
released. The department may require more detailed catch
information,

AUTH: 87-3-121(2), MCA (HB 429, 1987);
IMP: 87-3-121(2), MCA (HB 429, 1987)

COMMENT Walleyes Unlimited suggested the change in
language.,
RESPONSE: The Commission adopted the suggestion.

RULE VIII _(12,7.807) PROHIBITED CONTESTS
(1) Contests involving harvest of the following Montana
species of special concern are prohibited, regardless of the
value of any prize and regardless of any entry fee:
(a) Wild trout (Salmo or Salvelipus) in streams
(b) WNative rainbow trout (Salmo gairdneri)
(¢) Bull trout (Salvelinus confluentus)
(@) Sturgeon chub (Hybopsis gelida)
(e) Sicklefin chub (Hybopsis meeki)
(f) White sturgeon (Acipenser transmontanus)
(g) Pallid sturgeon (Scaphirhynchus albus)
(h) Paddlefish (Polyodon spathula)
(i) Yellowstone cutthroat trout (Salmo clarki bouvieri)
(j) Westlope cutthroat trout (Salmo clarki lewisi)-
includes upper Missouri cutthreoat trout
(k) Artic grayling (Thymallus arcticus)
(1) Shortnose gar (Lepisosteus platostomus)
(m) Pearl dace (Semotilus margarita)
(n) Northern redbelly dace (Phoxinum eos)
x finescale dace (P.neogaeus)
(o) Trout-perch (Percopsis omiscomaycus)
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(p) Shorthead sculpin (Cottus confusus)
(gq) Spoonhead sculpin (Cottus ricei)

AUTH: 87-3-121(2), MCA (HB 429, 1987);
IMP: 87-3-121(2), MCA (HB 429, 1987)

(12.7.808) WAIVER (l) Upon a showing of good
cause, the Commigsion may waive the application of any rule
except where waiver is precluded by statute.

This rule was adopted partially in response to the need for
flexibility regarding time limitations, The comments also
highlighted that since the Commission has not regulated fishing
contests, there may well be unanticipated problems which will
require waiver of any of the rules.

GENERAL COMMENTS:

COMMENT: The Dillon Club recommended that purses be limited
to $1,000.00 and that the number of participants be limited to
one thousand.

RESPONSE: The Commission did not adopt this suggestion
because the club offered no justification for its adoption, and
the Commission knows of no reason why it should be adopted. The
Garfield Club specifically recommended against any upper limit on
the grounds that the body of water will be self limiting and
organizers will not try to expand a contest beyond the water's
capacity. Although the Commission does not know if the Club is
correct, it believes that the rules as adopted provide adequate
protection against over-use.

COMMENT: The Garfield Club commented that the rules raise
the potential for lobbying efforts to obtain a tournament.

RESPONSE: The comment does not gpecify how the rules
encourage "lobbying." By its adoption of these rules, the
Commission has made it clear that it intends to follow the
criteria listed in Rule 12,7.805 as the basis for its decision.

COMMENT : The Garfield Club recommended a rule that would
allow the filing of two to five year plans which would be
tentatively approved, while still requiring an annual
application. Those who have submitted plans would be given a
preference if a competing application were filed.

RESPONSE: The Commission has not adopted this suggestion
because it believes that by allowing an application up to a year
in advance of the contest, long term planning will be
sufficlently encouraged without adopting a potentially cumbersonme
long term scheme., Should experience suggest the need for such an
approach, the Club is invited to resubmit the suggestion.
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COMMENT : Keith Powell requested that it be the policy of
the Department to have an official on duty at each contest to
witness the release of tagged fish and assure that any fish
submitted for an award came from the contest area.

RESPONSE: The Commission rejects this suggestion. Filling
the role proposed by Mr. Powell is not necessarily appropriate
for Department personnel. The Commission believes that contest
organizers can make arrangements on a case by case basis with
unbiased individuals from a variety of sources.

}\%44@“ v’?\l/na{ A~

Robert Jensen, ‘Fhairman
Fish and Game Commission

Certified to the Secretary of State September 14 , 1987.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the
amendment of rule
24.16.9007

NOTICE OF THE ADOPTION
AMENDMENTS TO RULE
24.16.9007, REQUIRING THE
ADOPTION OF PREVAILING
RATE OF WAGES

TO: All Interested Persons

1. on July 30, 1987, the department of labor and
industry published proposed amendments to ARM 24.16.9007
eliminating December first as the effective date for
adoption of the prevailing rates of wages, providing that
rates are effective until superceded, and providing for the
rollover of temporary rates until new rates can be
established under new legizlation effective October 1, 1987.
The notice was published at page 1177 of the 1987 Montana
Administrative Register, issue no. 14.

2. The department of labor and industry has amended
ARM 24.16.9007 as proposed, with the following change in the
catchphrase of the rule:

24.16.9007 ANNYAER ADOPTION OF STANDARD PREVAILING RATE
OF WAGES (1) The commissioner's determination of minimum
wage rates, 1ncluding fringe benefits for health and
welfare, pension contributjons and travel allowance, by
craft, classification or type of worker, and by character of
project, shall be adopted in accordance with the Montana
Administrative Procedure Act and rules implementing the
act.

(d) same as proposed rule.

a)-
)=(3) same as proposed rule,

(
(2

3, No formal public hearing was held. However, two
written comments were received: one from Pat Bauer
representing the Roofers Local 18%; and the other from the
department of administration.

The Roofers Local 189 questioned the adoption of the
temporary rollover rates because it had not been notified in
the telephone survey on which the original rates were based
and because its collective bargaining agreement had not been
considered in establishing the original rates. The Roofers
requested that the rates set for roofers be modified to
reflect the rates in its collective bargaining agreement.

The Roofers request is partially accepted. The Roofers
failed to provide a list of employers actually covered by
its collective bargaining agreement and, therefore, it
presented insufficient information to warrant a complete
acceptance of its proposed changes. Nevertheless, because of
the confusion arising from the setting of the rate with
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respect to fringe benefits, the commissioner has decided to
increase the proposed rate for roofers in regions 1, 2, and
3. Under agreements that provide for a $1.00 deduction for
vacation, the proposed hourly rate for roofers is increased
by $1.00 in regions 1, 2, and 3. The rate for roofers as
published in the supplement to the proposed rates will be
$7.00 for region 1, $8.00 for region 2, and $11.00 for
region 3.

The department of administration submitted a 1list of
occupations to the commissioner for addition to those
occupations listed in the proposed rates. The commissioner
adopts the additional occupations suggested by the
department of administration except for those occupations
that may be considered office or clerical positions which
are expressly excluded from prevailing wage rates under
section 18-2-401(1), MCA, and except for those occupations
that may be placed under previously established occupational
titles. For example, the department of administration
suggested the addition of an occupation entitled "sprinkler
serviceman/repairman". This occupation is currently found
in the proposed rates under "sprinkler fitters." The new
occupational titles will be published in a supplement to the
proposed rates.

4. The authority to amend ARM 24.16.9007 is contained

in 18=-2-431, MCA.
MARY M. TMANN ~
Commissioner

Certified to the Secretary of State September 14, 1987.
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
BEFORE THE BOARD OF WATER WELL CONTRACTORS

In the matter of the
amendment of ARM 36.21.415
concerning the fee schedule
and the adoption of new rules
relating to monitoring well
constructor licenses

NOTICE OF AMENDMENT OF ARM
36,21.415, FEE SCHEDULE, AND
ADOPTION OF NEW RULES UNDER
SUB-CHAPTER 7 RELATING TO
MONITORING WELL CONSTRUCTOR
LICENSES; 36.21.701
VERIFICATION OF EXPERIENCE,
36.21.702 APPLICATION APPROVAL
AND EXAMINATION, 36.21.703
CONTENTS OF LICENSE

e e e e St e e

TO: ALL INTERESTED PERSONS:

1. ©On July 30, 1987, the Board of Water Well Contractors
published a notice of proposed amendment of ARM 36.21.415 and
proposed adoption of new rules, 36.21.701 through 36.21.703,
relating to monitoring well constructors licenses on page 1180,
Montana Administrative Register, issue number 14.

2. & comment was received from Larry O'Dell, PE, with
Nor thern Testing and Engineering in Billings. Mr. O'Dell
commented that firms should be licensed to install monitoring
wells, and then the firm would be responsible for training and
developing personnel in accordance with the act.

Section 37-43-104, MCA, provides in part that a firm may
engage in the business of installing monitoring wells provided a
licensed constructor is in charge of all monitoring well
installation. The statute provides that individuals shall be
licensed, not firms. Therefore the board cannhot, by rule,
provide for companies to be licensed.

A request for a hearing was received from Bruce Thorson, P.
E. with Braun Engineering Testing of Montana, Inc., Billings,
Montana. Mr. Thorsen also recommended that firms should be
licensed. He was concerned that new license examination would
favor members of the National Water Well Association and the
Montana Water Well Drillers Association. He also stated he felt
the motivation for the legislation was to further economic gain
for water well drillers.

Again, the legislation prevents firms from being licensed.
Second, the examination is written in terminology familiar to
both geotechnical engineers and water well drillers. Finally,
the board does not feel the legislation will result in economic
gain for water well contractors. Instead, the purpose of the
legislation was to allow geotechnical firms the opportunity to
be licensed to drill monitoring wells.

No other comments or testimony were received.
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3. The rules are amended and adopted as proposed.

DEPARTMENT OF NATURAL RESQURCES
AND CONSERVATION

pys_ sl E\-\Aﬁ&‘-ﬂ

WESLEY LINDEAY, CHAIRMAN
BOARD OF WATER WELL CONTRACTORS

Certified to the Secretary of State, September 14, 1987.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOFTION ) NOTICE OF THE ADOPTION of

of Rules I through XI ) Rules I through XI (42.14.101
{(42.14.101 through 42.14.111) ) through 42.14.111) relating to
relating to Accommodations } Accommodations Tax for Lodging,
Tax for Lodging. )

TO: All Interested Persons:

1. On July 16, 1987, the Department published notice of the
proposed adoption of Rules I through XI (42.14.101 through
42.14.111) relating to Accommodations Tax for Lodging at pages
1020 through 1028 of the 1987 Montana Administrative Register,
issue no., 13.

2. The Department has adopted these rules as proposed.

3. A public hearing was held on August 6, 1987, to consider
the proposed adoption of these rules.

4. Oral comments presented at the hearing were from the
following persons:

COMMENT : Tom Metzger, Vice President, Kalispell Regional
Hospital, Kalispell; Jean Sandefer, Glacier Gateway Motel,
Kalispell; Bernard §8t. Goddard, Tribal Councilman, Browning;
Vern Sitters, Montana Innkeepers Assn,, Helena, testified that
they felt the accommodation charges for lodging facilities pro-
vided .outpatients (and their families) of health facilities
should be exempt from the accommodation tax.

RESPONSE: The exemption of such lodging facilities requires
legislative action, The charges are not exempted under
50-5~101, MCA, as health facilities or in any section of the
law.

COMMENT: Clayton Daylin, Branding Iron (Campground), Helena
testified on the need for uniform enforcement of the accommoda-
tions tax in campgrounds. A specific area of concern to him is
the  state campgrounds where users are not informed of the 4%
tax. In addition, he expressed concerns regarding rest areas
and other areas used for overnight camping were mentioned.

RESPONSE: It is the department's intent to uniformly
enforce the statute and rules related to accommodations tax.
Because of the timing of passage of HB 84, a moratorium of one
year (until 7/1/88) was given before the tax had to be separate-
ly stated on accommodations receipts. Therefore, it is per-
ceived by users and some competitors the tax is not being
collected when, in fact, it is. We will not know until quarter-
ly reports are filed who is complying with the law. At that
point we will begin enforcement.
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With regard to the concerns regarding the rest area signs and
the overnight parking allowed in noncamping areas, the depart-
ment does not have jurisdiction over these particular problems.
The income tax division has, however, written letters to the
Highway CDCepartment and the City of Helena making them aware of
the concerns expressed by the tourism industry about disregarded
regulations.

COMMENT : Vern Sitter, Montana Innkeepers Assn,, Colonial
Inn, Helena presented oral testimonv that accommodation charges
for lodging furnished employees of the federal government should
be exempt. This same comment was presented by Larry McRae,
Pregident, Montana Innkeepers Assn., Helena in written form.

RESPONSE: The bill does not specifically exempt federal
employees as users from payment of the accommodations tax. No

other overriding law exempts the employees as well., In fact,
the per diem rate recently set for federal employees specifical-
ly includes taxes in the $35 allowable rate.

T

JOHN D. LaFAVER, Director
Department of Revenue

Certified to Secretary of State 09/14/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of
of Rule I (42.15.106) relating) Rule I (42.15.106) relating
to the 10% Income Tax Surtax. ) to the 10% Income Tax Surtax.

TO: All Interested Persons:

1. On July 30, 1987, the Department published notice of the
proposed adoption of Rule I (42.15,106) relating to the 10%
Income Tax Surtax at pages 1192 and 1193 of the 1987 Montana
Administrative Register, issue no. 14.

2. The Department has adopted these rules as proposed.

3. A public hearing was held on August 24, 1987, to consid-
er the proposed adoption of these rules. No persons appeared to
testify on the proposed rule. Bob Turner and David Olsen of the
Income Tax Division appeared on behalf of the Department. No
other comments or testimony were received.

—_—

;

A9 [N
JOHN D. LaFAVER, Director
Department of Revenue

Certified to Secretary of State 09/14/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of
of Rule I (42.15.117) relating) Rule I (42.15.117) relating
to the Capital Gain Exclusion ) to the Capital Gain Exclusion,

TO: All Interested Persons:

1. On July 30, 1987, the Department published notice of the
proposed adoption of Rule I (42,15.117) relating to the Capital
Gain Exclusion at pages 1190 and 1191 of the 1987 Montana Admin-
istrative Register, issue no. 14.

2, A public hearing was held on August 20, 1987 to consider
the adoption of this rule. Public comments were received at the
hearing. At the hearing, the department proposed a minor, tech=
nical amendment to section (7) of the rule which is now moot
because of the removal of that section in response +to hearing
testimony. Also propcsed by the department at the hearing was
the final minor change to section (8).

3. Oral comments received at the hearing are addressed as
follows:

COMMENT : Gary F. Demaree, representing the Montana Society
of CPA's, appeared as a proponent of the rule at the hearing and
commented that because of a recent federal court case, section
{7) which contains "or takes subject to" should be excluded.

RESPONSE: The recent federal case removes the necessity for
section (7). Therefore, the department is removing section (7)
from the rule. However, if the decision 1is overturned at a
later date this rule will have to be amended to incorporate that
decision.

COMMENT: Gary F. Demaree, Montana Society of CPA's also had
a concern about installment sales which occurred on December 31,
1986.

RESPONSE: The department feels that it was not the intent
of the legislature to have a 364 day tax year. Therefore, the
department is adding the words "on or" following the word
"exchanged" in section (1).

4, The amended rule will read as follows:

42.15.117 CAPITAL GAIN EXCLUSION (1) Adjusted gross
income for tax years beginning after December 31, 1986 does not
include 40% of the deferred capital gain on assets sold or
exchanged ON OR before December 31, 1986.

f2) through (6) remains the same.
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(7) deleted in its entirety.

48+ (7) When married filing separate returns, the deferred
capital gain exclusion may be divided equally when there is
jeintly owned property invelved. Otherwise, the exclusion must
be taken by the person who ewns OWNED the property.

JOHN D. LaFAVER, Director
artment of Revenue

Certified to Secretary of State 09/14/87.
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BEFORE THFE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of
of Rule I (42.15.427) relating) Rule I (42.15.427) relating
to the Income Tax Deduction ) to the Income Tax Deduction
for Household and Dependent ) for Househcld and Dependent
Care Expenses. ) Care Expenses.

TO: All Interested Persons:

1. On July 30, 1987, the Department published notice of the
proposed adoption of Rule I (42.15.427) relating to the Income
Deduction for Household and Dependent Care Expenses at pages
1188 and 1189 of the 1987 Montana Administrative Register, issue
no. 14.

2, The Department has adopted these rules as proposed.

3. Comments were received from the fcllowing persons:

COMMENT: . Representative Joan Miles stated she had had an
opportunity to review the proposed rule relating to the income
tax deductions for dependent care expenses, and the proposed
rule is consistent with the intent of the legislature. She
stated she supported the rule as drafted.

COMMENT : The Legislative Code Committee pointed out that
the implementation section should only reference 15-30-121, MCA
and not the subsegquent reference to the session law which amend-
ed 15-30-121, MCA,.

RESPONSE: The department concurs with this observation and
will make the change to the implementing section of the rule.

JOHN D, LaFAVER, Director
Depéartment of Revenue

Certified to Secretary of State 09/14/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of

of Rules I through III ) Rules I through III (42.17.136
(42.17.136 through 42.17.138) ) through 42.17.138 relating to
relating to Withholding Tax~ ) Withholding Tax~lien Affidavit.
lien Affidavit. )

TO: All Interested Persons:

1. On July 30, 1987, the Department published notice of the
proposed adoption of Rules I through IITI (42.17.136 through
42,17.138) relating to Withholding Tax-lien Affidavit at pages
1194 and 1195 of the 1987 Montana Administrative Register, issue
no. 14,

2, The Department has adopted these rules as proposed with
a few minor changes as follows:

RULE II 42.17.137 AFFIDAVIT - TIME PERIOD FOR EXECUTION
(1) The affidavit of exemption from the grantor must be executed
and WITNESSED OR notarized prior to the filing date AND TIME of
the warrant for distraint to exempt affected property from with-
holding tax liens under the provisions of 15-30-208, MCA.

RULE III 42.17.138 RECORD OF AFFIDAVIT - NOTICE (1) Any
person or firm claiming an exemption from withholding tax liens
based upon an affidavit provided by this ae¢ SECTION shall be
required to ©provide a copy of such affidavit to the department
within 30 days of written request from the department. If said
affidavit or a reasonable explanation for failure to provide the
affidavit is not received within the 30 day period the depart-
ment may assume the lien against the property is valid and com-
mence to enforce the time LIEN.

3. A public hearing was held on August 24, 1987, to consid-
er the proposed adoption of these rules. Oral comments were
received at the hearing and written comments were received both
prior to and after the hearing. Those comments are addressed as
follows:

Rule I Comments:

COMMENT: Bill Gowen, Helena Abstract and Title representing
Montana TLand Title Association - (oral testimony at hearing)
expressed concern about the information required in the affida-
vit in accordance with proposed rule I, indicating that the
requirement for such information was not the intent of the law.
He referenced a letter dated August 14, 1987 from Loren Solberg,
Chairman, Legislative Committee, Montana Land Title Association.

COMMENT: Written testimony after hearing from William F,
Gowen ~ With regard to the Form and Content of the "Affidavit";
I believe it should be kept simple and contain the name,
addresgs, telephone number, and signature of the grantor, The

signature of the grantcer should be acknowledged in the proper
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form. It should also contain the proper legal description of
the real property affected. Item (d) in the notice is also
acceptable. As you can see, we in the land title industry, are
primarily interested in the protection of a third party purchas-
ing real property for value. Rule II should refer to the "date
and time" of the filing of the warrant for distraint.

RESPONSE: Mr. Gowen's final testimony (written testimony
which modified his original comments at the hearing) supports
Rule I subsections (1) (a) and (d). It also supports subsection
(c) (iv) . The other parts of subsection (c¢) deal with personal
property transfers and do not apply to real property transfers
handled by title companies.

Mr. Gowen didn't address subsection (b). This subsection
requires the grantor to include on the affidavit the name and
address of the party receiving the property. This information

is needed by the department to identify the receiving party to
secure a copy of the affidavit. Therefore, subsection (b) must
remain in the rule,

The department believes that Mr. Gowen's final testimony
does not require a change in Rule I,

COMMENT: Loren Solberg, Montana Land Title Association =
(written comment prior to the hearing) Rule I would put the onus
on the grantee to ascertain the veracity of the Arffidavit, and
thus incomplete or erroneous Affidavits could work to the detri-
ment of third parties not owing the withholding taxes in ques-
tion in the first place. This is contrary to the intent and
spirit of the law, and to public policy. 1 emphasize that the
tax 1in question would bhe owed by the grantor, and any complica-
tion in the form of the Affidavit could work to the owing par-
ty's advantage in allowing the lien to be enforced or collected
against an innocent third partyv, to that party's detriment and
to the advantage of the actual debtor.

Rule I should thus be amended to provide that the Affidavit
include only a statement that the person signing it owes no
withholding taxes, that penalties are provided for in the event
of false affidavits, and be dated and signed by the Affiant. We
would not object to an acknowledgement as provided by statute,

COMMENT ; Written comment after the hearing from Loren Sol-
berg - We will concur with the written testimony presented by
Wm. F. Gowen to the extent will not object to the inclusion of

the legal description as contained in Rule I(1) (¢)(iv). This is
on the presumption and condition that the wording in Rule I(1)
", . . as much as available of the following information:" 1is
retained.

RESPONSE: Mr. Solberg's final testimony supports Mr.
Gowen's final testimony. The department’'s response to Mr.
Gowen's coruments also apply to Mr. Solberg's. Thus, we
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understand that the final comments from Mr. Soclberg constituted
a withdrawal of his initial c¢omments concerning the "onus on the
grantee" and the content of the affidavit.

In addition, Mr. Solberg asked the department to retain the

wording in Rule I ™. . . as much as available of the following
information:". The department will leave this language in the
rule,

Rule II comments:

COMMENT : Loren Solberg, Montana Land Title Association -
(written testimony prior to the hearing) Rule TII should be
amended by inserting in line 3, following "date" and preceding
"of the warrant" the words "and time". This is merelv in keep-
ing with the recording statutes.

RESPONSE: The department accepts Mr. Solberg's suggestion
to include "and time" in Rule II.

COMMENT: Bill Gowen, Helena Abstract and Title representing
the Montana Land Title Association - (written testimony after
the hearing) Rule II should refer to the "date and time" of the
filing of the warrant for distraint.

RESPONSE: The department accepts Mr, Gowen's suggestion to
include reference to "time" in Rule II.

COMMENT: Code Committee - Rule T of the notice refers to
the withholding tax lien affidavit being either witnessed or
notarized, but Rule II refers only to notarization. The Commit~
tee suggested we make the two rules consistent with each other.
Rule III has wording "provided by this act" which is not appro-
priate to a rule.

RESPONSE: The department concurs with these suggestions and

will make the changes as suggeste

JOHN D. LaFAVER, Director
Department of Revenue

Certified to Secretary of State 09/14/87.
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EEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of

of Rules I through XIIT ) Rules I through XIII (42.21.301
(42.21.301 through 42.21,313) ) through 42.21.313) relating to
relating to Light Vehicle & ) Light Vehicle & Motorcycle Tax
Motorcycle Tax = Personal ) - Personal Property Tax.
Property Tax. )

TO: All Interested Persons:

1. On July 16, 1987, the Department p