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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BEFORE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the }
adoption of group coordi- ) AMENDED NOTICE
nation of benefits rules ) OF PUBLIC HEARING

L. On September 2%, 1987, at 9:00 a.m., a public hearing
will be held in Rm 160, Mitchell Building, Helena, MT, for the
adoption of group coordination of benefits rules (COB),

2, The proposed rules do not replace or modify any
section currently found in the Administrative Rules of Montana.

3. The text of the proposed rules is published at pages
940-48 of the Montana Administrative Register, Issue No, 13,

4, The commissioner proposes these rules to establish
uniformity in the permissive use of overinsurance provisions.
Many insurers, accustomed to the rules adopted by 37 other
states, requested COB guidelines, These rules provide
uniformity in the use of overinsurance provisions and help
avoid claim delays and misunderstandings that may result from
usiny inconsistent or incompatible overinsurance provisions,

These rules clarify to each person covered in an insured
group an essential feature of the coverage relating to COB.
33-22-502(2), MCA. These rules also inform insurers that a COB
provision is a provision that they may include in a policy as
"necessary . . . to state the rights and obligations of the
parties to the contract." 33-15-304(2), MCA. In addition,
these rules inform insurers that a COB provision is permissible
as "neither prohibited by law nor in conflict with any
provisions required to be included therein," 33-15-304(3), MCA.

Montana law prohibits insurers from neglecting "to attempt
in good faith to effectuate prompt, fair, and equitable
settlements of claims in which liability has become reasonably
clear." 33-18-201(6), MCA. These rules clarify to an insurer
a manner by which it may, in good faith, settle claims
promptly, fairly, and equitably.

5. Interested persons may present oral or written
comments at the hearing or submit written comments to Kathy M.
Irigoin, Mitchell Building, P.O, Box 4009, Helena, MT, 59604,
by September 26, 1987.

7. Tanya M. Ask will preside over the hearing.

8. The authority for the commissioner to adopt the rules
is 33-1-313, MCA, and the rules implement 33-22-502(2),
33-15-304(2), 33-15-304(3), and 33-18-201(6), MCA.

ndrea "Andy
State Auditor an
Commissioner gf Insurance

MAR Notice No. 6-17 16~8/27/87



-1372-

BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING ON
of Student Transportation ) PROPOSED ABCPTION OF RULE I,
) STUDENT TRANSPORTATION

TG; All Interested Persons

1. Oon September 16, 1987, at 1:30 p.m., or as soon
thereafter as it may be heard, a public hearing will be held
in the Board of Regents' Conference Room, 33 So., Last Chance
Gulch, Helena, Montana, in the matter of the proposed
adoption of Rule I, Student Transportation.

2. The rule as proposed to be adopted is as follows:

RULE I STUDENT _ TRANSPORTATION (1) The board
establishes as policy that the administration of the Montana
school for the deaf and blind shall provide for each
residential student the most cost-effective and convenient
method of transportation to and from home each scheduled
travel weekend during the time when school is in session,

(2) The superintendent of the school for the deaf and
blind shall determine the appropriate means of transportation
applying the followind c¢riteria:

(a) Preference shall be given to scheduled commercial
air or ground carriers where such_transportation will not
unduly inconvenience the student or his family and where
student supervisors will not be required.

(i) In assessing inconvenience to the student and his
family, the superintendent shall consider the amount of time
the student is enroute and the distance the family must
travel to meet the student at the termination of commercial
carrier service.

(i1 The superintendent may provide scheduled ground
transportation service only through a carrier certified by
the public service commission.

(b) When transportation by scheduled commercial air or
ground carrier is not available, or is unduly inconvenient to
the student or his family, or is inappropriate, preference
shall be given to the use of chartered commercial aircraft.

i) In_chartering aircraft, the superintendent may
contract only with F.A.A, approved Part 135 operators who
hold a commercial operation certificate of issuance with the
Montana board of aeronautics,

{ii) The superintendent may charter single-engine
aircraft, weather and time-of-day permitting, Twin-endine
alrcraft shall be used where weather or time-of-day require.

(1i1) The superintendent shall assign supervisors from
the “school for tne deaf and blind to accompany students on
chartery flights when deemed appropriate and when number of
passengers and size of aircraft permit.,

{C) When the superintendent 15 unable to arrange
suitabre fransportation by scheduléd COmmercial air or_ground

16-8/27/87 MAR Notice No. 10-3-120
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carrier or chartered ajrcraft, he may enter into individual
transportation contracts with the parents or guardians of a
student following the guidelines for special education
transportation established by the State of Montana, The
contract shall provide reimbursement at the current rate set
for special education transportation individual contracts.

AUTH: Sec., 20-2-114 & 20-8-103 MCA

IMP: Sec. 20-8-103 Mca

3. The Board is proposing this rule to establish rules
and clarify policy for safely transporting students at the
School for the Deaf and Blind and in accordance with the
ruie-making authority granted the Board by Sec. 20-8-121,

4. Interested persons may present their data, views or
arguments either orally or in writing at the hearing.
Written data, views or argument may also be submitted to Alan
Nicholson, Chairman, Board of Public Education, 33 South Last
Chance Gulch, Helena, Montana 59620, no later than September
25, 1987.

5. Alan Nicholson, Chairman, and Claudette Morton,
Executive Secretary to the Board of Public Education, 33
South Last Chance Gulch, Helena, Montana, have been
designated to preside over and conduct the hearing.

[Llasvr WMM

ALAN NICHOLZON, CHAIRMAN
BOARD OF PUBLIC EDUCATION

BY:

Certified to the Secretary of State August 17, 1987

MAR Notice No. 10-3-120 16-8/27/87
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BEFORE THE DEPARTMENT OF FAMILY SERVICES
OF THE STATE OF MONTANA

NOTICE OF PROPOSED ADOPTION
OF RULES PERTAINING TO
PROCEDURES FOR RULE MAKING,
DECLARATORY RULINGS AND
CONTESTED CASE HEARINGS

In the matter of the
adoption of rules pertaining
to the procedures for rule
making, declaratory rulings
and contested case hearings.

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons

1. On October 16, 1987, the Department of Family Ser-
vices proposes to adopt rules pertaining to procedures for
rule making, declaratory rulings and contested case hearings,

2. The rules as proposed to be adopted provides as
follows:

RULE I PROCEDURES FOR ADOPTING, AMENDING, AND REPEALING

RULES (1) The department of family services hereby
adopts and incorporates by reference attorney general's model
procedural rules 1 through 7 found in ARM 1.3.102 through ARM
1.3.211 which set forth the rule-making procedures for the
department. A copy of the model rules may be obtained by con-
tacting the Attorney General's O0ffice, Justice Building,
Helena, Montana 59601. Phone 444-2026.

AUTH: Sec. 2-4-201(2), Mca
IMP: Sec. 2-4-201(2), MCA

RULE II PROCEDURES FOR THE ISSUANCE OF DECLARATORY

RULINGS (1) The department of family services hereby
adopts and incorporates by reference attorney general's model
procedural rules 22 through 24 and 28 found in ARM 1,3.227
through ARM 1.3.230 which set forth the procedures for the
issuance of declaratory rulings. A copy of the model rules
may be obtained by contacting the Attorney General's Office,
Justice Building, Helena, Montana 59601. Phone 444-2026.

AUTH: Sec. 2-4-201(2), MCA
IMP: Sec. 2-4-201(2), MCA and 2-4-501, MCA

RULE III DEFINITIONS For purposes of this chapter, un-
less the context requires otherwise, the following definitions
apply:

(1) "Adverse Action" means:

{(a) a failure of the department to provide a claimant an
opportunity to make application or reapplication for benefits;

16-8/27/87 MAR Notice No. 11-5
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(b) a failure of the department to act promptly on a
claimant's application for benefits;

{c) an action by the department denying, suspending,
reducing or terminating benefits of 2 claimant;

(d) an action by the department denying, suspending,
reducing, revoking or failing t¢ renew the license or the
registration certificate of a provider.

(2) "Authorized representative"” means legal counsel,
relative, friend or other spokesman authorized by the claimant
in writing or by law to represent the claimant in matters per-
taining to the receipt of benefits from the department, but it
does not include an employee of the department.

(3) "Benefit" means any form of assistance provided by
the department to an eligible recipient under the administra-
tive rules of Montanz, Title 11.

(4) "Claimant” wmeans an applicant for or recipient of
benefits from the department.

(5} "Department" means the department of family services
provided for in section 2-15-2201 MCA.

(6) "He" and other words used in the masculine gender
include the feminine and tie neuter.

(7) “Hearing officer” means an individual hired or ap-

pointed by the department to conduct a hearing under the au-
thority of the Montana Administrative Procedure Act and this
chapter.

(8) "Provider" means an individual or organization 1li-
censed or registered by the department.

MCA; Sec. 5(17), Ch. 609, L. 1987

AUTH: Sec. 2-4-201(2),
2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987

IMP: Sec.

RULE TV __OPPORTUNITY FOR HEARING (1) A claimant or
provider whe i5 ajgrieved by an adverse action of the depart-
ment shall be oarforded the opportunity for a hearing as
pirovided in this chapter.

{a) A request for a hearing iz any clear written expres-
sion by the claiman=, provider or an authorized representative
to contest an adverse acticn.

{b) "™he freedom to reguesti @ hearing shall nut be inter-
fered witk in any way by department employees. Department
employees shal! assist a claimant who seeks help in requesting
& hearing,

i} Cases in which the sola issue is one of state or
federal policy may be conscolidated for a single group hearing.
Fach claimant shall be permitted to present his own case.

{d) A request for &z hearing must be submitted in writing
within thirty (30) days of the date of notice of :he
ment's adverse action, except tha* day care provid
submit a request for ‘air hearing witlhin ten (10) days of the
date of notice of the department’s advers. action.

MAR Notice No. 11-5 1a-8/27/87
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(2) There is no opportunity for hearing on departmental
activities not defined as an adverse action in {Rule I]. A
dispute regarding a contract between the department and a pro-
vider is not an adverse action and there is no opportunity for
fair hearing concerning such disputes.

AUTH: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987
IMP: Sec. 2-4-201(2), MCA: Sec. 5(17), Ch. 609, L. 1987

RULE V NOTICE UPON ADVERSE ACTION (1) The department
shall provide the claimant or provider with adequate and time-
ly notice.

(2) Notice is adequate if it includes:

(a) a statement of the proposed adverse action;

(b) the date the proposed adverse action shall become
effective;

(c) the reason for the proposed adverse action;

(d) the specific regulations supporting the proposed
adverse action;

(e) an explanation of the claimant's right to a hearing;

{f) how to obtain a hearing;

(g) a telephone number to call for additional informa-
tion; and

(h) the right to be represented by legal counsel,
friend, relative or other spokesman;

AUTH: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987
IMP: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 60%, L. 1987

RULE VI DENIAL OR DISMISSAL OF HEARING (1) A hearing
need not be granted or may be dismissed when:

fa) the request for a hearing is withdrawn by the claim-
ant, provider or authorized representative;

{b) the claimant, provider or authorized representative
without good cause fails to appear at the hearing:

(c) the request is not received within the time spec-
ified in [Rule 1IV({d)!];

(d) either federal or state law requires automatic bene-
fit changes for a class of claimants unless the issue is in=-
correct benefit adjustments; or

(e) the department does not have jurisdiction over the
subject matter or the appeal procedure.

AUTH: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987
IMP: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch, 609, L. 1987

RULE VII FEARING OFFICER, POWERS AND DUTIES (1) A
hearing shall be conducted by an impartial individual appoint-
ed or hired by the department as hearing officer who has had
no direct involvement in the initial determination of the ad-
verse action.

16=-8/27/87 MAR Notice llo. 11-5



-1377~

(2} The hearing officer may:

(a) require the furnishing of such information, the at-
tendance of witnesses, depositions upon oral examination or
written questions, written interrogatories, and the production
of such books, records, papers, documents, and other objects
as may be necessary and proper for purposes of the hearing.
For this purpose, the hearing officer may, and upon request of
any party to a hearxing, shall issue subpoenas for witnesses or
subpoenas duces tecum;

(b} disqualify himself at any time on the filing of a
timely and sufficient affidavit of personal bias or other dis-
qualification;

(c) direct the parties to appear and confer in a pre-~
hearing conference to consider definition and simplification
of the issues by consent of the parties;

(d) grant a continuance not to exceed thirty (30) days
at the request of a claimant, provider or authorized repre-
gsentative, or at the request of the department or another
party for good cause shown; and

(e) take judicial notice of state and federal laws and
regulations and facts within the general knowledge of the pub-
lic.

{3) A hearing officer shall:

(a) administer oaths and affirmations:

(b} ensure that all relevant issues are considered:;

(c) request, receive and make part of the record all
evidence determined necessary to decide the relevant issues;

(d) regulate the conduct of the hearing consistent with
due process to ensure an orderly hearing;

{e) prepare a proposal for the department's decision
consisting of proposed findings of fact, conclusions of law
and a recommended order deciding the case based on the
evidence and the testimony contained in the hearing record.

AUTH: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch, 609, L. 1987
IMP: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987

RULE VIII ADMINISTRATIVE REVIEW (1) Upon the request
for a hearing by a claimant, provider or authorized represen-
tative, the department shall conduct an administrative review
with the purpose of resolving the case and avoiding an unnec-
essary hearing. This review may be conducted in person or hy
telephone.

(2) An administrative review includes:

(a} at the claimant or provider's discretion, an in-
formal conference with the department: and

(b) a review of relevant facts, regqulations and circum=-
stances involved in the adverse action by the department; and

(c} the preparation of an administrative review report
for submission to the hearing officer within twenty (20) days

MAR Notice No. 11-5 16-8/27/87
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from the date the request for administrative review is mailed
to the person responsible for conducting the review.

(3) An adverse action may be reversed or modified by the
department's 1local supervisor or the appropriate division
administrator or his designee at any time during the adminis-
trative review, in which c¢ase a hearing will not be held
unless the .claimant or provider is aggrieved by the modified
adverse action and requests that the hearing be held.

AUTH: Sec, 2-4-20i{2), MCA; Sec. 5(17), Ch. 609, L, 1987
IMP: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987

RULE IX HEARING PROCEDURE (1) The hearing shall be
conducted:

{a} by telephone conference, unless a party to the hear-
ing requests an in-person hearing in writing; and

(b} at a reasonable time and date.

{2) The hearing shall be held in the county seat of the
county of the claimant's residence or provider's place of
business, unless the parties to the hearing agree to a differ-
ent location.

{3) The department shall notify the claimant, provider
or authorized representative by registered mail at least ten
{10) days in advance of the time and place of the hearing,
The claimant, provider or authorized representative may waive
in writing the right to ten {10} days notice,

{(2) The notics of hearing shall include:

(i) the name, address and telephone number of the per-
son to notify in the event that it is not possible for claim-
ant or provider to attend the hearing;

(ii) notification that the hearing request will be dis-
missed if the claimant, pravider or authorized representative
fails to appear at the hearing without good cause;

(iii) the department's hearing procedures and any osther
information that would contribute to¢ claimant's or provider's
understanding of the proceedings and effective presentation at
the hearing; and

(iv) an explanation of claimant's or provider's rights
as enumerated in subsection (4) of this rule: and

(v} notification of the claimart's or provider's right
to request an in-person hearing.

{4) The claimant oy provider shall have aneguate oppor-
tunity:

(a) to examine tha contents of his case file, oxcept for
those portions which the claimant is precluded fro.: examining
by federal regulation or svate law; :nd all documents and
records to be used by the department at the hearing at a rea-
sonable time prior to the hearing as well as siuring the hear-
ing. Portions of the case file. doruwents ord records that
the claimant is not allowed tc exemine are not admissib’c as
evidence at the hearing;

N
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{b) to present his case himself or with the aid of an
authorized representative;

{(c) to bring witnesses;

(d) to establish all pertinent facts and circumstances;

{e} to advance arguments without undue interference; and

(f) to gquestion or refute any testimony or evidence,
including opportunities to confront and cross~-examine adverse
witnesses.

(5) Discovery shall be available to the parties. The
department of family services hereby adopts and incorporates
by reference attorney general's model rule 13 found in ARM
1.3.217 which sets forth the procedures for discovery in con-
tested cases. A copy of the model rule may be obtained by
contacting the Attorney General's Office, Justice
Building, Helena, Montana 59601,

AUTH: Sec., 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987
IMP: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987

RULE X PROPOSAL FOR DECISTON BY HEARING OFFICER (1) The
hearing officer shall make a proposal for decision within
sixty (60) days of the request for hearing, unless a
continuance of the hearing has been granted under [Rule
VII(2)(a)].

(2} The proposal for decision shall:

(a) be based on the facts and evidence produced at the
hearing as applied to pertinent state and federal law, regu-
lations and written policy; and

{b) consist of proposed findings of fact, proposed con-
clugions of law and a recommended order.

(3) The proposal for decision, the verbatim transcript,
if requested by a party, together with all exhibits, papers
and requests filed in the proceeding shall constitute the
exclusive record. The record shall be available to the claim-
ant or provider for inspection and copying at a place accessi-
ble to him at a reasonable time.

AUTH: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987
IMP: Sec. 2-4-201(2), MCh; Sec. 51(17), Ch. 603, L. 1987

RULE XTI NOTICE OF PROQPOSAL FOR DECISION, FILING AND

SERVICE OF BRIEFS, AND DIRECTOR REVIEW OF PROPOSAL FOR

DECISION (1) A copy of the proposal for decision shall
be mailed to the claimant or provider and to all other
parties.

(2) If a party disagrees with the proposal for decision,
a request for review by the director may be made in writing to
the Director, Department o+ Family Services, P.0. Box 8005,
Helena, Montana 59604. The request must be received by the
director within fifteen ({15) days of the mailing of the pro-
posal for decision.

{a) Parties may file exceptions and present briefs no
later than thirty (30) days after the mailing of the proposal

MAR Notice No. 11-5 16-8/27/87
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for decision. Copies of all briefs shall be served upon all
parties.

(b) Oral arguments are permitted if so requested by any
of the parties. The request for oral argument must be made
within thirty (30) days from the mailing of the hearing
officer's proposal for decision. Notice of this request shall
be served upon all parties,

(3) - The proposal for decision prepared by the hearing
officer becomes the final agency decision, without further
action by the department, unless a request for review is
received within fifteen (15) days of the date of mailing of
the proposal for decision. The fifteen (15) day time limit
may be extended if a party can show good cause but in no event
shall the period of time be extended beyond thirty (30) days.

(4) If a request is received within the specified time
period, the director shall consider the proposal for decision,
the exceptions filed, briefs or oral argument presented and
the record of the hearing, and shall:

{a) notify the claimant and any other party in writing
of the director's decision; and

(b} notify the claimant and or other party of his right
to judicial review.

AUTH: Sec. 2=-4-201(2), MCA; Sec. 5(17), Cch. 609, L. 1987
IMP: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L, 1987

RULE XII JUDICIAL REVIEW (1) A party who is aggrieved
by a final decision of the director may seek judicial review
of that decision by filing a petition in district court within
30 days after receipt of notice of the final decision as
provided in section 2-4-702, MCA.

(2) A final decision is binding on the department and
its units and the department or a subunit of the department
may not seek judicial review of a final decision.

AUTH: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987
IMP: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch., 609, L. 1987

RULE  XIII AVAILABILITY OF HEARING RECORDS (1) All
hearing decisions and records shall be available to the public
for inspection and copying, except that the names and address-
es and any other identifying information of claimants shall be
kept confidential,

AUTH: Sec. 2-4-201(2), MCA; Sec. 5(17), Ch. 609, L. 1987
IMP: Sec., 2-4-201(2), MCA; Sec. 5(17), Ch. €09, L. 1987

l6-8/27/87 MAR Notice No. 11-5
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3. Rationale: These rules are proposed to establish
procedures which will be followed by the department concerning
declaratory Judgments, rule making, and contested case
proceedings under the Montana Administrative Procedures Act.

4. Interested parties may submit their data, views, or
arguments concerning the proposed rules in writing to Legal
Affairs, Department of Family Services, P.O. Box 8005, Helena,
Montana 59604, no later than September 25, 1987,

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views and argument orally
or in writing at a public hearing, he must make a written
request for a hearing and submit this request along with any
written comments he has to Leslie Taylor, Legal Affairs,
Department of Family Services, P.0. Box 8005, Helena, Montana
59604 no later than September 25, 1987.

6. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption, from the Administrative Code Committee; f£from a
governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be 400 persons based upon the number of persons licensed or
registered by the department an rs of persons
receiving benefits from the de

r,{ ily Sex{flces
Certified to the Secretary of State ugust 17 , 1987.
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BEFORE THE DEPARTMENT OF FAMILY SERVICES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOFPTION OF

In the matter of the
adoption of rules pertaining

to the designation of local RULES PERTAINING TO THE
youth services advisory SERVICES AREAS AND LOCAL

YOUTH SERVICES ADVISORY
COUNCILS

)
)
)

service areas and local } DESIGNATION OF LOCAL
)
councils )
)

TO: All Interested Persons

1. On September 16, 1987, at 1:30 p.m., a public
hearing will be held in the auditorium of the Social and
Rehabilitation Services Building, 111 North Sanders, Helena,
Montana, to consider the proposed adoption of rules pertaining
to the designation of local service areas and local youth
services advisory councils.

2. The rules as proposed to be adopted provide as
follows:

RULE I DESIGNATION OF LOCAL SERVICE AREAS (1) For
youth services planning purposes, there shall be ten local
service areas in the state.

(2) The following are the designated local services
areas:

(i) Malta, Valley, Daniels, Sheridan and Roosavelt
Counties,

(ii) Garfield, McCone, Prairie, Dawson, Richland, and

Wibaux Counties.

(iii) Treasure, Rosebud, CJuster, Fallon, Powder River
and Carter Counties,

(iv) Judith Basin, Fergus, Petroleum, Wheatland, Golden
Valley, Musselshell, Sweet Grass, Stillwater, Yellowstone,
Carbon and Big Horn Cecunties.

(v) Glacier, Toole, Liberty, Hill, Pondera, Choteau,
Teton and Cascade Counties.
(vi) Meagher, Gallatin and Park Counties.

{vii) Lewis and Clark, Jefferson and Broadwater
Counties.

(viii) Granite, Powell, Deer Lodge, Silver Bow, Beaver-
head and Madigon Counties.

(ix) Mineral, Missoula and Ravalli Counties.

(x) Sanders, Lake, Lircoln and Flathead Counties,

AUH: Sectlon 5(17), Ch. 609, L. 1987
IMP:  Section 6, Ch., 609, L. 1987

RULE II LOCAIL YQUTH SERVICLS ADVISORY COUNCILS
{1) Thére shall be one local youth services advisory
council for each designated local service area.
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(2) The council shall consist of seven members appointed
by the director as provided in [section 8, Ch. 609, I, 1987].

(3) The members shall serve a term of two years, Any
member may be reappointed to additional terms.

AUTH: Section 5(17), Cch. 609, L. 1987
IMP: Section 8, Ch. 609, I, 1987

RULE III COUNCIL MEETINGS (1) The local youth services
advisory councils shall meet at least four times per year.

(2) At the first annual meeting, the council shall
select a member to act as chairman of the council., The chair-
man shall be responsible for conducting the meeting of the
committee.

AUTH: Section 5(17), Ch. 609, L, 1987
IMP: Section 8, Ch. 609, L. 1987

3. The Department is proposing these rules to implement
sections 6 and 8 of Ch. 609, L. 1987. The designation of
local service areas is necessary to accomplish the appointment
of a local youth services advisory council for each service
area. In designating the local service areas, the department
considered the geographic boundaries used by 1local govern-
ments, judicial districts, and service agencies. The Depart-
ment chose to designate local service areas whose boundaries
were consistent with the multi-county districts used by the
Montana Association of Counties and the five planning regions
designated by the governcor, The rules pertaining to the youth
services advisory councils provide for general guidelines for
the councils to follow in conducting the activities required
by section 8(2) of Ch, 609, L. 1987.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Legal
Unit, Department of Family Services, P.0O. Box 8005, Helena,
Montana 59604, no later than September 25, 1987,

5. Leslie Taylor, Legal Counsel for the Department of
Family Services, has been designated to presmdl’over and con-
duct the hearing.

Certified to the Secretary of State August 17 , 1987.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

fn the matter of NEW RULE | ) NOTICE OF HEARING
concerning hospital protocols ) ON PROPOSED RULE
for organ procurement )
) {Licensing & Cartification
of Hospitals)

TO: Al1 Interested Persons

1. On September 22, 1987, & hearing wili be held at 1:30
p.m. in Room C209, Cogswel! Building. 1400 Broadway, Helena,
Montana, to «consider a proposed rule requiring licensed “ospi-

tals to make organ donation requests in cases where a hospital
patient is a suitable donor.

2 The rule as proposed is as follows:

NEW RULE | MINIMUM STANDARDS FOR A HOSPITAL -- ORGAN RO-
NATION REQUESTS AND PROTOCQLS (1) When, according to generaily
accepted medical standards, a patient is a su)table candidate
for organ or tissue donation, the hospital administrator or
his/her designated representative shatll communtcate to the
next-of~kin (as defined in this rule)l the option of donating
all or any part of the patient's body as defined in section
12-17-102(8), MCA, and of their option to dectine. A request
to consent to the gift of al) or any part of the decedent's

bady as an anatemical gift must also be made of the next of kin
untess the hospitat administrator or his/her designated repre-
sentative:

(a) has actual notice of opposition to the gift by the
decedent or a person in the «class authorized to make an ana-
tomical gift under seclion 71-17-201, MCA; o1

(b has reason to believe that an anatom:ical gift s con-
trary to the decedent’'s retigious beliefs; or

(¢) is aware of medical of emotional conditions under
which the request would contribute to severe emotional dis-—
tress.

23 "Next-of-kin" means one of the following persons In
order of priority listed:

{al} the spouse;

(b} an adult! son or daughter;

C¢) either parent,

(d) an adult brother or sister; and

(e) a guardian of the person of the decedent at the time
of death

37 The medica! record of each patient who dies in a hos-
pitat must contain an eprtry tetting forth the ftoliowing:

(a) the name and affiliation of the individual who com-
municated the option to donate to the next-of-kin and who made
the request for anatomical gift under section (1) above:

(b} the name, retationship to the pat:ent, and response
of the individual to whom the option to donate was communicated
and of whom the request for anatom:cal gift was made; and

16-8/27/87 MAR NOTICE NO. 16-2-328



-1385-

(¢) if no request for apnatomical gift was made, the rea-
son why no such request was made.
(4) An anatomicat gift by & next-of-kin or authorized

person may be made in writing or by telegraphic, recorded tele-
phonic, or other recorded message.

{5) By Novamber 1, 1987, every hospital shall establish
and have on file a written protocol that:

(a) assures identification of potentiai organ and tissuse
donors;

(b) assures that families of potential organ donors are
made aware of the option of organ or tissue donation and of
their option to decline;

(c) encourages discretion and sensitivity with respect to
the circumstances, views, and beliefs of families of potential
organ donors; and .

(d) requires that a federally approved organ procurement
organization be notified of potential organ donors.

(6) Upon request, every hospital must make its adopted
written protocol available to department personnel for their
review.

(7) The protoco) must, at a minimum, address and provide
for the following aspects of an organ donation notification/re-
quest/referral program:

(a) method(s) by which the public is notitied that the
hospital has an organ procurement program;

(b} determination of medical suitability of potential
organ and tissue donors, inciuding consideration of factors
such as donor age, previous disease history, and presence of
infectiony and documentation of non-suitability of patients;

C¢) training and educational programs conducted on a
ysarly basis in conjunction with & procurement organization to
instruct appropriate hospital staff or others to convey organ
donation information to families and to make requests from
families, which program consists of formal training, seminars,
in-service workshops, or other training (or a combination
thereof) leading to a knowledge of and familiarity with the
following:

i) general historical, medical, lega) and soc¢ial con-
cepts involved in organ donation and transplantation;

tii) pasychoiogical and emotional considerations when
dealing with bereaved families; and

Ciii) religious, cultural, and ethical considerations as-
sociated with organ donation:

Civ}) procedures for approaching donors and/eor donors’
next-of-kin, including physician notification, timing and loca-
tion of <contact, content(s) of communication concerning donor
cards, consent forms, donation costs (if any), and actual re-
quests for donation;

{d) education and training on a year!y basis in conjunc-
tion with a procurement organization in the respective disci-
ptines of hospital staff and/or other personne!l who will or may
be participating in the hospitat’'s organ procurement program,
such as chief of staff, attending physicians, nursing staff,
social workers, clergy, or a team combining any of such per-
song;
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Ce) procedures for notification of a federaily approved
organ procurement organization of potential! donors, including a
designation of at least one specific organizetion to be con-
tacted; and

[§ ] the following forms to be wused by the hospital to
document that donors and/or next-of-kin of medically suitabie
patients have been notified of the option of organ or tissue
donation and have been requested to authorize such donation(s)

as required in section (1) above (and, f any such request has
not heen made, the reason(s) why not):
Ciy patient authorization;
Cii) consent of next-of-king
(vii} notification of organ procurement agencylies); and
Civ) foltlow-up report of disposition of organs.
(8)Y TYhe hospita! administrator shall designate a person

or persons te represent him/her for the purpose of communica-
ting to the next-of-kin the option of an anatomica! gift and

to make requests for anatomical gifts, in cases where the ad-
ministrator is wunablie or will not be making such requestis per-
sonally. Such persons shall receive the training specified in
section (7) above, and a !list of such person(s) must be made

avaitable upon request to department personnel and to the pub-
lic in general,

(8 A persan who acts in good faith ip accordance with
the terms of section (1) of this rule is not liable for damages
in any civil proceeding or subject to prosecution in any crimi-
nal procegding that might result from this action.

AUTHORITY : 50-5-103, 50-5-404, MCA; Ch. 219, Sec. 3, Laws
of 1987

IMPLEMENTING: 50-5-103, 50-5-204, 50-5-404, MCA

3. The rules are proposed to implement Chapter 219, Laws
of 1987, which requires, as a condition of state licensure,
that hospitalt administrators (or their designees) communicate
the option of anatomical gifts and request organ donations from
the next-of-kin of hospital patients who are suitable donors.
This state requirement is in keeping with recent amendments to
federa!l law which require hospital protocois for organ procure-
ment as & condition to participation in federal Medicare and
Medicaid programs.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may ailso be submitted to Robert L. Solomon, Department of
Health and Environmential Sciences, Cogswell Building, Capitol
Station, Helena, Montana 59620, no later than September 25,
1987,

5. Robert L. Solomon, at the above address, has been
designated to preside over and conduct the hearing.

: ; i
o fon e t:',//”//" .
JgHN onYNAy’, M.D., Director

Certified to the Secretary of State August 17, 1987.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATF OF MONTANA

In the matter of the amendment
of ARM 16.35 102, applicetion
procedures; 16._35 103, benefit
periods; 16.25.105, non~financial

)] NOT[CE OF HEARING ON

b)

)

]
eligibility requirements; 3

)

3

)

)

PROPOSED AMENDMENT
OF RULES

16.35. 108, eligible services and
suppifies; 16 35.109, non-eligible
services; and 1€6.35.111, condi-

tions on paying c¢laims (End-stage Renal Disease)

1. On September 23, 1987, at 1:30 p.m., the department
wiil hold a hearing in Room C209 of the Cogswell! Building, 1400
Broadway, Helena, Montana, to consider the amendment of the
above-captioned rutses

2. The proposed amendments would impose certain substan-
tive and procedural limitations on eligibility to participate
in the end-stage renatl disease program.

3. The rules, as proposed to be amended, appear as fol-
tows (new material is wunderlined, matter to be deteted is in-

teriined):

16 .35.102 APPLICATION PROCEDURES (1) An A new applicant
must:

(a) submit ' an application to the department in writing
on the form and in the manner prescribed by the department and
within 4 weeks after initial contact with the depariment (e.qg.
by phone or maijl; and

(b) same as existing rule.

(2)-(4) Same as existing rule.

(53 The claimant must make provide the depart nt wi a
new written application for the c¢ontinuation of program bene-
fits at the end of the period during which he s entitled to

henefits, ac determined in 16 .35.103. |1 _the department re-
ceives ihe application within 4 weeks after the end of the ben-
efit entitlement period, bepafits will continuye without a
break .

(6) Same as existing ruie.

16 35.107 TIME PERIOD FOR BENEFITS An approved applica-
tion entities the claimant to ESRD benefits, to the extent the
ESRD appropriation aliows, for the following per:ods:

[ for one year from the date +the-eta+manti--f+rai-cen-
taets the department is first contgcted (by phone, mail, or
otherwise) te-commence-apptreatten and informed of a claimant’s
intent to apply for ESRD benefits, +¢-the-cta+rmant-+s-apptyrng
for-ESRD-benefitsy if the claimant is applying for ESRD bene-
fits for the first time ort-after-a-period-during-whteh-he-was
inet+igible-for-or-otherwise-not-receiving-EERB-benetitas and the
department receives a completed written application within 4
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weeks after the initiat contact

(21 for one vear after the date the department recejves a
written application, if the claimant previously received bene-

fits but erther:

(a) for a period of time was ineligibie for or otherw:se

not rezeivin 3 1 i r
(b} failed to submit a written applicatjon to the depart-
ment within 4 weeks after the end of the last period in which

as/he was entitled to benefits;

€23(3) far ane year from the end of the prior one-year
perind, if the claimant has been receiving ESAD benefits for
that year and +s-apptytmg-for-continuing-bemef+ts_submits tand
the department receives) a new written application within 4
weeks after the end of the prior benefit period.

16.35.105 NON-FINANCIAY EL:GIBILITY REQUIREMENTS In
order to participate in ESRD, the <claimant applying for bene-
fits must:

1) have medical wverification of end-stage renal discase
from a licensed physician who is board eligiblte or certified
in nephrology or a related specialty;

(2) be on dialysis or have receirved a kidney transptant;

and
(3) be a resident of the state of Montana:y and

(4) Dbe eligible for Medicare Part A and Part B8 or have
written documentation from the $Q9¢ia) security administration

that s/he is not etigibie for sogial security benefits.

16.35.108 1G1 VICES AND SUPPLIE ESRD will pay
for the «cost exceeding $20 of each of the following services
and supplies which remains after all availabl!e third-party ben-
efits have been utilized to pay for them:

(1) For home or center dialysis:

(al) insertion and maintenance of access site;

(b)Y physician and hospital service for maintenance of
home diatysis;

te) the following medications, not excesding a 30-day
Supply:

() hepatitis vaccine;

Cii) gamma globulin;

(iii) whole blood;

Civ) hyperphosphatemia (phosphats binders) drugs;

{v) hypocalcemia drugs;

{vi) vitamins, wt¢h iron, and/or folic acid;

(vii) wvitamin D preparations;

(viii) hypertensive drugs;

{ix) diuratics;

Cx) antibiotices for peritonilis assoctated with perito-

neal dialysis
f2) Same as existing rule.
(3 For a renal! transplant patient:

fa} preliminary medical work-up for donor/donee match
for a dialysis patient who (s otherw se program-eligtbie;
(b)) in the case of a cadaver.c transplapt, +f if ESRD is
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notified within 72 hours after the patient is admitted to a
hospital for the transplant, transportation of the patient to
and from the site where the transplant takes place, +n at the
least expensive manner-medicatty--appropriate;-taking-into-ae-
count-neeessary-time-conatrainto-in-each-individuat-case-fe-g-+
emergency--transpori--may--be--necessary-in-ptace-of-commerciat

carrier—té-the-transpiant-deadiine-+9--imminentigommercial rate

id 1 or the tri 8 n h ¥
notifjcation must be by the physician or socia) worker at eith-
er the transplant center or ial i f i

(c) physician and hospital care related to transplant
surgery during the 36 months after the surgery was performed;
(d) the following medications, if . they were pregscribed

ring the 38 mont fter the date r la ry was
performed:
il immunosuppressants;
Ciil steroids;
Ciii) hypertensives;
{iv) diuretics.

(e) medical follow-up services which are directly related
to maintenance or monitoring of the transpl!anted kidney and
which were provided during the 36 months following fthe trans-
ptant surgery.

16.35.109 NON-EL IGIBLE SERVICES The cost of the follow~
ing services and supplies 1s not eligible for payment from
ESRD:

(1) attendant or "back-up" person:

2} drugs not specificaliy listed in 16.35.108 as eligi-
ble medications;

37 transportation for anyone other than a c¢cadaverig
transptant patient;

£4) ut-of-state dialysis ca niess th re is d t-
ly related to a kjdney transplant or a medical referralt has
been made tient"' n in na nephrol i8

(5) p@any transportation for tiving related donor;

€43L6) services provided which are not related to kidney
condition, e.g. , epistaxis, otitis media, diabetes, eye exami-

nations, and heart evaluations;

€53(7) medicare premiums;

€63(8) hospital in-patient care of over 60 days unless
specifically justified as ESRD-related (e.g., not due to
chronic debilitating disease other than renal disease).

16.35.111 CONDITIQNS OF CLAIM PAYM (1) _Payment of a
claim witl be made only:

€43la) to the provider of the service or supply for which
a claim is made;

£23(b) after all other reasonably avaiiable sources of
payment for that service or supply, such as Medicare or pri-
vate insurance, have either paid in part or denied payment for

the service or supply in question;
£E33(ec) for the portion of the cast of an ESRD-eligible
“arvice of supply which does not exceed gither the amount ai-
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fowed by Medicare for that service or supply or the actual cost
of that <ervice or supply, whichever ts less; and

£d) in_the ¢ase of a charge for @ drug, to the extent 1t
does not exceed the tist price specified in the Drug Topics
Redboak for that Ly

(2) The department hereby adopis and incorporatess by ref-
erence the Annual Pharmacists’ Reference, referred to as the
Drug Topics Redbook, which contains the list prices for most
commercially available drugs. A copy of the Drug Topics Red-
book ma g obtaine from L Topics Redbook Publicationg
Medical Economics Co., inc., Qrade!i, New York 07649.

4. The department is proposing these amendments to the
rules in order to maximize the benefits of the state ESRD gen-
eral fund grant monies among the increasing number of eligible
patients

5. The authority of the department! to make the proposed
amendments is based on section 53-6-202, MCA, and the rules
implement section 53-6-202, MCA.

6. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data,. views, or arguments
may also be submitted to Robert L. Solomon, Department of
Health and Environmental Sciences, Cogswel! Building., Capitol
Station, Helena, Montana 59620, no later than September 25,
1987 .

7. Robert L. Solomon, at the above address, has been

designated to preside over and conduct the hearing,

S 7 V)
ﬁ’?ﬁ o @"/)?:zl';?!-t{%\_ (//f/:/
JOHAN J. BRYNAN, M. D, Birector

Department df Health and
Environmental! Sciences

Certified to the Secretary of State August 17, 1987.
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BEFORE THE DEPARTMENT OF JUSTICE
DIVISION OF CRIME CONTROL
OF THE STATE OF MONTANA

Ir the Matter of the Adoption
of Rules for Implementation of
the Crime Victims Compensation
Act by the Crime Victims Unit
and Division of Crime Control,

NOTICE CF PROPOSED ADOPTION
O RULES FOR IMPLEMENTATION
OF THEE VICTIMS COMPENSATION
ACT BY THE CRIME VICTIMS
UNIT AND DIVISION OF CRIME

CONTROL,
) NO PUBLIC HEARING
}  CONTEMPLATED.
TO: All Interested Persons.
1. On October 15, 1987, the Division of Crime Control

proposes to adopt rules for the Crime Victims Unit and Division
of Crime Control,.

2. The proposed rules provide as follows:

RULF, I FUNCTION OF THE DIVISION (1) The division of
crime control administers the Crime Victims Compensation Act,
Title 53, chapter 9, sections 101 to 133, MCA, through the
crime victims unit,

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-163, MCA

RULE IT GENERAL DEFINITIONS (1} "Division" is the
division of crime control.

(2)  "Unit" is the crime victims unit.

(3) ™"Dependent" includes a minor step-child who resides

with the victim, whether adopted or not, and a child who
receives court-ordered child support from the victim.

(4) "Person who has been charged or convicted" includes
minors treated under the Youth Court Act, Title 41, chapter 5,
MCA.

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-103(4), (5),
53-9-127(2), 53-9-128(9) (b), MCA

RULE III GOOD CAUSE (1) Factors considered when
determining whether "good cause” exists for extending the one-
year time limit for filing a claim, or for failing to report
criminally injurious conduct to a law enforcement officer
within 72 hours after its occurrence, include but are not
limited to the following:

(a) age of the victim when the crime occurred;

(b} whether the delay in filing or vreporting was
reasonable, considering the circumstances of the crime and the
resulting injuries to the victim.

{(2) "Good cause" may not be based upon the following
factors:

(a) the victim's lack of knowledge of the Crime Victims
Compensation Act;

(b) the victim's lack of knowledge of injuries received
in the crime;
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(c) the victim's lack of knowledge that a criminally
injurious conduct occurred;

(d) the wvictim's inability to identify the offender;

(e} the failure of cocllateral sources to provide
compensation to the victim,

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-125(1)(3), MCA

RULE IV INTERESTS OF JUSTICE (1) Unless the division
determines that the 'interests of Jjustice" reguire otherwise,
compensation may not be awarded to the spouse of or a person
living in the same household with the offender or his
accomplice or to the parent, child, brother, or sister of the
offender or his accomplice.

(2) Factors considered when determining the "interests of
justice” include, but are not limited to:

{a) the 1living arrangements of the victim before the
crime;

(b) the 1living arrangements of the victim after the
crime;

(c) the age of the victim;

(d) protective actions taken by the claimant;

(e) divorce or separation actions filed;

(f) past history of criminal incidents between the victim
and the offender.

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-125(2), MCA

RULE V CLATM AND INITIAL DETERMINATION (1) To ini-
tiate a claim, a claimant must complete the appropriate form
provided by the unit.

(2) The claimant must provide complete information and,
upon reqguest, supporting documents,

(3) A claimant who fails to respond to a request from the
unit for information or supporting documents within a
reasonable time may be denied his or her claim without
prejudice, If the claimant submits the required evidence or
supporting documents and reasons for not responding within a
reasonable time, a reconsideration may be made on the merits of
the claim.

(4) The division will issue its initial determination
accepting, denying, or reconsidering claims for compensation
benefits.

AUTH: 53-9-104(1) {a), MCA IMP: 53-9-121, 53-9-124,
§3-9-127

RULE VI REQUEST FOR HEARING (1) The c¢laimant has the
right to request an Informal hearing within 30 days of any
written determination regarding compensability of a claim. The
unit may hold an informal hearing on its own initiative, The
right to proceed further is waived unless the request for an
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informal hearing is received by the unit within 30 days after
the initial determination is mailed.

(2) The claimant's request must be in writing and state
the action the claimant wishes the division to take and the
reasons the division should take such action.

(3) The unit's administrative officer will review the
request and all relevant evidence provided by the claimant, and
determine if a hearing should be held or a revised order
issued,

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-122, 53-%5-130,
53-9-131, MCA '

RULE VII HEARING (1) If the administrative officer
determines a hearing will be held, the division administrator
will act as the hearing examiner. If the division
administrator is unavailable or otherwise unable to act as
hearing examiner, the administrator will appoint a hearing
examiner.

(2) The hearing examiner will issue notice of the time
and place for hearing, and the issues to be resolved at the
hearing.

(3} The hearing is not a contested case hearing under the
Montana Administrative Procedure Act. The claimant and the
unit may each submit evidence. Parties will have an
opportunity to examine and cross-examine witnesses who may have
relevant testimony concerning the claim. The statutory and
common~-law rules of evidence do not apply to hearings held
under this rule. The hearing examiner will make a record of
the hearing.

(4) "The hearing examiner will issue proposed findings of
fact, conclusions of law and order.

{5) Within 20 days of issuance of the proposed order,
either party may file written exceptions to the order and
request a review by the division administrator.

(6) The division will issue a final order which is a
final determination by the division as set forth in 53-9-131.
This order is final for purposes of judicial review only if a
review under subsection (4) has been held.

AUTH: 53-9-104(1){(a), MCA IMP: 53-9-122, 53-9-130,
53-9-131, MCA,

RULE VIII NOTIFICATION OF DISPOSITION (1) The unit will
notify the appropriate law enforcement agencies and prosecuting
attornevs of the disposition of the claim if restitution is
ordered by a court. Upon request, the unit will provide a copy
of the determination or order and any necessary supporting
documents to the appropriate criminal justice agency or court.

(2) The wunit will notify the service providers of a
denial or reduction of compensation benefits.

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-127, MCA
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RULE IX ATTORNEY FEES (1) The time, effort, involvenent
and complexity of a claim are considered in determining whether
or not attorney fees will be granted for attorneys representing
claimants before the unit or division.

(2) Fees will not be awarded for filling out and mailing
a claim form.

AUTH: 53-9-104(1) (a), MCA IMP: 53-5-106, MCA

RULE X PAYMENT OF CLAIMS (1) Wage compensation is paid
directly to the claimant every fourteen (14) days wunless
otherwise directed by the unit or unless there is an assignment
for medical expenses, maintenance, or child support. The first
payment is processed to coincide with the biweekly payment
periods adopted by the unit.

(2) Medical and/or burial expenses are paid to the
service providers, unless the claimant has paid the expenses,
in which case payment is made to the claimant, The amount of
the payment is based on the wuswal and customary rates
established by the insurance compliance bureau, division of
workers' compensation. Charges for private rooms and special
nurses are pald only if ordered by the attending physician.
The c¢laimant 1is responsible for charges for treatment of
conditions or injuries that are not a direct result of the
criminally injurious conduct.

(a) Benefits are not payable for replacement costs of
eyeglasses unless the injuries require a change in prescription
or require the wearing of eyeglasses when the victim did not
formerly wear eyeglasses. ’

{b} Reasonable burial expenses include a marker for the
grave,

(3) Children and retired persons are considered
employable but unemployed for the purpose of computing their
benefits under 53-9-128(7) (a).

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-128, MCA

RULE XI CRIMINAL INFORMATION (1) Law enforcement agencies
will upon request of the division or the claimant, submit
officers' reports, copies of statements, and any other
information in their possession to the unit.

AUTH: 53-9%-104(1) (a), MCA IMP: 53-9-104(2) (a), MCA

RULE XIT EMPLOYMENT INFORMATION (1) Employers of
victims may, upon request of the unit or the claimant, submit
verifications of employment and salary, detailing loss of wages
and benefit entitlements from the employers.

(2) Self-employed persons may receive wage loss benefits,
The amount of their benefits will be based on the net profit
plus noncash business expenses.
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AUTH: 53-9-104(1)/n), MCA IMP: 53-9-10411) (),
53-%-104102) (R}, 53-9-128, MCA,

RULE XIII MEDICAL IMNFQRMATION (1) Physicians who have
rendered medical services to a victim may submit to the unit
the physician's first report and bill for initial treatment or
any other appropriate report which details information
regarding injuries, treatment, «cccests and the physician's
opinien concerning the victim's ability to work,

(2) The urnit must be advised by the claimant or the
treating or examining physician of the results of all
examinations. The claimant may not claim a physician-client
privilege.

(3} Whenever the unit requires a claimant to submit to an
examination by a physician of the unit's choice, in addition to
paying for such examination, the unit will reimburse the
claimant for necessary and reasonable subsistence and travel
costs but not in amounts more than those allowed to state
employees for travel expenses.

(4) If the claimant is requesting compensation benefits
to pay for costs of medical treatment, the claimant may
initially select the physician to provide treatment, but the
claimant muct obtain prior approval from the unit before
receiving treatment from another physician, except in an
emergency. Unless the claimant obtains such prior approval,
benefits to pay the cost of treatment may be disallowed. The
attending physician is responsible for the type, duration, and
frequency of treatment. If the attending physician refers the
claimant +to another physician the claimant must obtain prior
approval from the unit for the referral visits and treatment.

(5) Except under subsection (3), initial 1liability for
expenses is the responsibility of the claimant.

AUTH: 53-9-104(1)(a), MCA IMP: 53-9-104(1) (c),
53-9-123, 53-9-127, MCA.

RULE XIV CHIROPRACTIC SERVICES (1) The rules governing
physicians apply to chiropractors.

(2) Treatment by a licensed chiropractor is permitted
without specific prior approval for a period not to exceed 30
days, provided the patient is not under the care of another

physician,

{3) No payments are allowed for more than one treatment
and modality daily. Payments may be made for the following
modalities: diathermy, ultra sound, electro therapy, and

intermittent motorized traction.

(4) TIf, at any time, special services such as body
supports, casts, splints, and strapping, are required for
treatment, prior approval must be obtained from the unit.

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-128(2), MCA
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RULE XV MENTAL HEALTH COUNSELORS The rules governing
physicians apply to mental health counselors,

(1) A mental health counselor must be one of the
following to receive payment from the crime victims fund:

(a) medical doctor;

{b) licensed clinical psychologist;

(c) licensed social worker;

{(d) licensed professional counselor;

(e} mental health center,

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-128(2), (9), MCA

RULE XVi COMPENSATION BENEFITS (1) Compensation benefits
payable to a claimant or on his behalf are computed by
subtracting payments from the offender or another collateral
source from the expenses. The unpaid expense is subject to the
statutory maximums and percentage of victim contribution.

(2) Payments from a collateral source for one type of
expense may be used to offset other types of expenses once the
initial expense has been paid.

(3) Payment to a claimant or a service provider by a
collateral source made after payment has been made by the crime
victims fund creates an immediate debt to the crime victims
fund, regardless of the length of time between the payments.
The claimant is responsible for repayment of the debt. The
source of the benefit may pay directly to the fund rather than
to the claimant or service provider.

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-103(2),
53-9-125(5), 53-9-128, MCA.

RULE XVII CONTRIBUTION (1) <Contribution results in
denial or reduction of benefits. A victim contributed to the
infliction of death or injury with respect to which a claim is
made if the victim's actions brought about to any degree the
resulting injuries and such injuries were reasonably
foreseeable by the wvictim at the time of his or her
contributing actions.

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-125(7), MCA

RULE XVIII SICK LEAVE (1) Sick leave payments are not
considered wages for the purpose of determining if a victim
qualifies for wage loss compensation, but sick leave payments
received during the actual loss of wages are used to offset
wage compensation benefits,

AUTH: 53-9-104(1) (a), MCA IMP: 53-9-128(1), MCA

RULE XI¥ SUBROGATION AND ATTORNEY FEES (1) The claimant
must advise the unit when a civil action is initiated by the
claimant against the offender or another collateral source.
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The claimant must provide the name and address of his or her
attorney to the unit,

(2) The claimant or his or her attorney must provide a
copy of the fee agreement between the claimant and attorney to
the unit. The unit will provide a copy of the division's
determination or order awarding or denying compensation
benefits and any necessary documents to the attorney.

(3) At the conclusion of the c¢ivil action, if the
division recovers under its subrogation interest and the
claimant wishes to recover a proportional share of costs and
attorney fees from the division, the claimant or his or her
attorney must provide an itemized list of the litigation costs
and attorney fees to the division.

(a) After receiving its subrogation interest, the
division will authorize payment of its share of costs and
attorney fees to the claimant as reimbursement if the claimant
has properly paid all fees and costs, or to the attorney if the
claimant has not paid such fees and costs.

AUTH: 53-9-104(1){a), MCA IMP: 53-9-132, MCA
3. The proposed rules are in accordance with 1987 Mont.

Laws, ch. 496, which transfers the administration of the Crime
Victims Compensation Act to the Division of Crime Control of

the Department of Justice. This legislation empowers the
Division of Crime Control to adopt rules to administer the Act.
4, Interested parties may submit their data, views or

arguments concerning the proposed rules in writing to Dorothy
McCarter, Assistant Attorney General, Justice Building, 215
North Sanders, Helena, Montana 59620-1401, no later than
October 1, 1987.

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views, and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Dorothy McCarter, Assistant Attorney
General, Justice Building, 215 North Sanders, Helena, Montana
59620~1401, no later than October 1, 1987,

6. If the agency receives requests for a public hearing
on the proposed adoption from either 10 percent or 25,
whichever is less, of the persons who are directly affected by
the proposed adoption; from the Administrative Code Committee
of the Legislature; from a governmental subdivision or agency:
or from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
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Administrative Register. Ten percent of those persons directly
affected has been determined to be more than 25 persons based
on the number of crime victims in the State of Montana.

By: W
MICHAEL A. LAVIN)\AEIministrator
Crime Control DiviSion

Certified to the Secretary of State August IZ= , 1987.
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BEFORE THE DEPARTMENT OF JUSTICE
CF THE STATE OF MONTANA

In the Matter of the Repeal ) NOTICE OF PUBLIC HEARING
of Rule 23.3.133 on } ON THE PROPOSELDL REPEAL OF
Chauffeur's Licenses and ) RULE 23.3.133 AND ADOPTION
the Adoption of New Rules ) OF NEW RULES ON LICENSING
Concerning Licensing of ) OF COMMERCIAL MOTOQOR

)

)

Commercial Motor Vehicle VEHICLE CPERATORS

Operators.
TO: All Interested Persons.
1. On Wednesday, October 7, 1987, at 10 a.m., a

public hearing will be held in the auditorium of the Scott Hart
Building, 303 Roberts, Helena, Montana, to consider the repeal
of Rule 23.3.133, concerning chauiffeur's licenses and the
adoption of new rules for licensing commercial imotor vehicle
operators.

2, The proposed rules establish new procedures and
requirements for licensing commercial motor vehicle operators
and replace rule 23,3.133, which will be repealed.

3. The proposed rules provide as follows:

RULE I SCOFE OF SUBCHAPTER; DUTIES OF OWNER-OPERATCORS
(1) The rules in this subchapter establish minimum
qualifications for commercial motor vehicle operators, and
provide for methods of testing those qualifications,

2) These rules do not prohibit a motor carrier from
imposing more stringent or additional qualifications,
requirements, examinations, or certificates.

(3) A motor carrier who employe himself as a
commercial motor vehicle operator must comply with these rules.

AUTH: 61-5-112, 61-5~117, 61-5-125, MCA. IMP: 20-10-103,
61-5-102, 61-5-104 to 108, 61-5-110 to 201, 61-5-203 to 302,
61-5-305, 61-5-306, 61-11-101, MCA.

RULE II DEFINITIONS Unless the context indicates
otherwise, the words and phrases in this subchapter have the
definjitions set forth in this rule.

(1) "Department” means the Montana department of
justice, unless otherwise specifically stated.

(2) "Division" means the division of motor vehicles,
unless otherwise specifically stated.

(3) "Bureau" means the driver services bureau, unless
otherwise specifically stated.

4) "Examiner" means an employee of the bureau,
assigned to perform the duties of examining drivers.

(5) "Commercial motor vehicle" means a vehicle with a

GVWR of 26,001 lbs. or more, a bus capable of hauling more than
15 passengers including the driver, or a vehicle used to
transport hazardous materials if the vehicle transports such
materials in a guantity vrequiring the display of hazardous
materials placards under federal hazardous materials
regulations, i.e., the vehicle has a GVWR of 10,001 lbs. or
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more. Any vehicle registered as a "farm vehicle™ and paying
the 16% gross vehicle weight fee is not considered a commercial
motor vehicle, A recreational vehicle or R.V. 1is not
congidered a commercial motor vehicle unless it is used for
commercial purposes,

(6) "Driver's license" means a license to operate
normal passenger cars, light trucks, and other vehicles which
are not commercial motor vehicles.

(1) "Endorsement” means an endorsement on a driver's
license indicating that the driver meets the qualifications
required to operate a vehicle other than a normal passenger car
or light truck,

(a) "Commercial vehicle operator's endorsements" are
issued in two types as follows:

(i) a "type 1 endorsement" authorizes operation of a
commercial motor vehicle in interstate commerce;

(ii) a "type 2 endorsement” authorizes operation of a
commercial motor vehicle within the State of Montana.

(b) "Hazardous materials endorsement" is a separate

endorsement required of all hazardous materials haulers and may
be made to a regular driver's license, or accompanying a type 1
or type 2 endorsement.

(c) "Tank endorsement" is a separate endorsement
required of all drivers who transport bulk ligquid materials.
The tank endorsement may accompany a type 1 or type 2
endorsement.

(8) "Clasgifications," Each +type 1 or +type 2
endorsement is classified as to the type of vehicle authorized
to be driven, as follows:

(a) "Class A" authorizes driving any combination of
two or more vehicles, including all vehicles authorized to be
driven under Class B and with a regular driver's license;

(b) "Class B" authorizes driving any single vehicle in
excess of 26,001 1lbs. GVWR, or any such vehicle towing a
vehicle not in excess of 10,000 lbs. GVWR, any bus capable of
carrying more than 15 passengers including the driver, and all
vehicles authorized +to bke driven with a regular driver's
license.

(9) "Gross Vehicle Weight Rating" (abbreviated GVWR)
means the manufacturer's rated capacity for the vehicle in
question, or the current registered gross vehicle weight,
whichever is greater,

(10) "Hazardous material®” means any material listed in
the federal Hazardous Materials Tables, 49 C.F.R., part 172.

{(11) "Placards, or hazardous materials placards" are
defined and required as provided in +the federal Hazardous
Materials Communications Regulations, 4% C.F.R., part 172.

(12) "Medical certificate" means the medical
certificate described in federal regulations, 49 C.F.R. 391.43.

13 "Medical statement" means a statement prepared by
the driver/applicant regarding his medical condition.

(14) "Certificate of employment/experience" means a

certificate completed by the applicant's employer, or the
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applicant in the case of an owner/operator, stating the
applicant's length of employment, the type(s) of vehicles
operated, and the amount of experience in each type of vehicle
if there is more than one.

(15) "One license affidavit" means an affidavit
completed by the applicant certifying that the applicant is not
licensed in any other jurisdiction.

(16) "Federal waiver or exemption" means the waiver or
exemption described in federal regulations, 49 C.F.R. 391.49,
391.61.

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: 20-10-103,
61-5-102, 61=-5-104 to 108, 61=5-110 to 201, 61-5-203 to 302,
61-5-305, 61-5-306, 61-11-101, MCA.

RULE III ELIGIBILITY FOR TYPE 1 ENDORSEMENT (1) A
person is eligible to receive a type 1 endorsement if the
person:

(a) is at least 21 years old;

(b) can read and speak the English langquage
sufficiently to converse with the general public, teo understand
highway traffic signs and signals in the English language, to
respond to official inquiries, and to make entries on reports
and records;

(c) can safely operate the type of commercial motor
vehicle driven;
(d) can determine whether the cargo transported

(including baggage in a passenger carrying vehicle) has been
properly placed, distributed, and secured in or on the
commercial motor vehicle driven;

(e) is familiar with methods and procedures for
securing cargo in or on the commercial motor vehicle driven;

(f) is physically qualified in accordance with (New
Rule IV);

(g) has been issued a currently valid Montana driver's
license;

(h) is not ineligible to drive a commercial motor
vehicle under (2) of this rule.

(2) A person is ineligible to receive a type 1
endorsement if:

{a) the person has less than 12 months experience
operating a commercial motor vehicle;

(b) the person is disqualified or has committed

violations which would disqualify him or her under federal
regulations, 49 C.F.R. 391.15;

(c) the person's endorsement is cancelled, suspended,
or revoked under the laws of Montana;

(4) the person's driver's license 1is cancelled,
suspended, or revoked by any state;

(e) the person's driver's license has been placed on a

probationary status by the department for conviction(s)
resulting from violation(s) occurring while the driver was
operating a commercial motor vehicle;
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(f) the person has had in his/her possecsion while
operating a commercial motor vehicle more than one valid
driver's license.

(3) The type 1 endorsement of a person who becomes
ineligible under these rules or federal regulations is invalid
for the period of ineligibility, and the person must submit
his/her driver's license to the department for removal of the
endorsement. Failure of the driver to submit the license for
removal of the endorsement is grounds for cancellation of the
endorsement under the provisions of section 61-5-201, MCA.

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5-104,
61-5-105, 61-5-110 to 112, 61-5-201, MCA.

RULE IV PHYSICAL QUALIFICATIONS FOR TYPE 1 ENDORSEMENTS
{1) A person may not be issued, nor may he/she retain a type 1
endorsement, unless he/she is physically qualified to have the
endorsement and has on his/her person the original or a
photographic copy of a medical certificate certifying he/she is
physically qualified to operate a commercial motor vehicle as
required in federal regqulations, 49 C.F.R. 391.43.

(2) A person is physically gqualified to hold a type 1
endorsement if he/she:
(a) has no loss of a foot, a leg, a hand, or an arm;

no impairment of a hand or finger which interferes with
prehension or power grasping; no arm, foot, leg, or limk
impairment which interferes with the ability to perform normal
tasks associated with operating a motor vehicle; or has been
granted a federal waiver or exemption:

(b) has no established medical history or clinical
diagnosis of diabetes mellitus currently requiring the use of
insulin for control;

(c) has no current clinical diagnosis of myocardial
infarction, angina pectoris, coronary insufficiency,
thrombosis, or any other cardiovascular disease of a variety
known to be accompanied by syncope, dyspnea, collapse, or
congestive cardiac failure;

(d) has no established medical history or clinical
diagnosis of a respiratory dysfunction likely to interfere with
his/her ability to control and drive a motor vehicle safely;

{e) has no current clinical diagnosis of high blood
pressure likely to interfere with his/her ability to operate a
motor vehicle safely;

(f) has no established medical history or clinical
diagnosis of rheumatic, arthritic, orthopedic, muscular, or
vascular disease which interferes with his/her ability +to
control and operate a motor vehicle safely;

(g) has no established medical history or c¢linical
diagnosis of epilepsy or any other condition which is likely to
cause loss of consciousness or any loss of ability teo control a
motor vehicle;
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th) has n¢ mental, nervous, organic, or functional
disease or psychiatric disorder likely to interfere with his/
her ability to drive a motor vehicle safely;

(i) has distant visual acuity of at least 20/40
{8nellen) in each eye without corrective lenses, or visual
acuity separately corrected toa 20/40 (Snellen) or better with
corrective lenses, distant binocular acuity of at least 20/40
(Sncllen; in both eves with or without ccrrective lenses, fielc
cf vision of at least 70" in the horizental reridian in each
eye, and the ability to recognize the colors on traffic signals
and devices showing standard red, green, and amber;

£3) first perceives a forced whispered voice in the
better car at not less than 5 feet with or without the use of a
hearing aia or, if tested by use of arn audiometric device, does
not have an average hearing loss in the better ear greater than
40 decibels at 500 Hz, 1,000 Hz, and 2,000 Hz with or without a
hearing aid when the audiometric device is calibrated to
American National Standard Z24.5-1951;

(k) does not use an amphetamine, narcotic, or any
habit-forming drug; and

(1) has nc current clinical diagnosis of alcoholism.
AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5-104,

61-5-105, €1-5-110 to 112, MCA.

RULE Vv ELIGIBILITY FOR TYPE 2 ENDORSEMENT (1) A perscn
is eligible to receive a type 2 endorsement if the person:

(a) is at least 18 years of age, except that a person
who is at least 16 years of age and has a minimum of 12 months
driving experience may be issued a type 2 endorsement with a
"B" classification, restricted to operating within a 200 mile
radius of his/her home or place of employment;

(i) A person who possesses the above "underage"
endorsement may have the restrictions imposed due to age
removed on or after his/her 18th birthday by completing a
driving examination for the type and class of endorsement
desired.

(b) can safely operate the type of commercial motor
vehicle driven;
(¢) can determine whether the cargo he/she transports

(including baggage in a passenger carrying vehicle) has been
properly placed, distributed, and secured in or on the
commercial motor vehicle driven;

(d) is familiar with methods and procedures for
securing cargo in or on the commercial motor vehicle driven;

(e) is physically gualified and has submitted a
medical statement as outlined in (New Rule XVIT);

(f) has been issued a currently valid Montana driver's
license;

(g) is not otherwise ineligible to operate a motor
vehicle;
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(h) has successfully completed the required driving
examination (or presented a certificate of employment/
experience in the case of an exchange or conversion);

(i) has, in the case of a new applicant, successfully

completed a written examination appropriate to the class or
type of endorsement applied for.

(2) A. person is ineligible to receive a type 2
endorsement if:

(a) the person has less than 12 months licensed
driving experience;

(b) the person is disqualified or has committed

violations which would disqualify him or her under federal
regqulation, 49 C.F.R. 391.15;

(c) the person's endorsement is cancelled, suspended,
or revoked under the laws of Montana;

(a) the person's driver's 1license is cancelled,
suspended, or revoked by any state;

(e) the person's driver's license has been placed on a

probationary status by the department for conviction(s)
resulting from violation(s) occurring while the driver was
operating a commercial motor vehicle;

(f) the person has had in his/her possession while
operating a commercial motor vehicle more than one wvalid
driver's license.

(3) The type 2 endorsement of a person who is
disqualified wunder these rules or federal regulations is
invalid for the period of ineligibility, and the driver must
submit his/her driver's license to the department for removal
of the endorsement. Failure of the driver to submit the
license for removal of +the endorsement is grounds for
cancellation of the endorsement under the provisions of section
61-5=201, MCA.

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5=104,
61-5-105, 61-5-110 to 112, 61-5-201, MC2,

RULE VI PHYSICAL QUALIFICATIONS FOR TYPE 2 ENDORSEMENTS
(1) A person may not be issued, nor may he/she retain a type 2
endorsement, unless he/she:

(a) has no loss of a foot, a leg, a hand, or an arm;
no impairment of a hand or finger which interferes with
prehension or power grasping; ne arm, foot, leg, or limb
impairment which interferes with the ability to perform normal
tasks associated with operating a motor vehicle; or he/she has
been granted a federal waiver or exemption or has demonstrated
through a road test that the loss or impairment of a limb or
extremity does not significantly affect his/her driving ability
as determined by the examiner who conducts the test;

(b) has no established medical history or clinical
diagnosis of diabetes mellitus currently requiring the use of
inrsulin for control, unless he/she supplies a statement from
his/hexr physician which indicates that he/she has not suffered
from any loss of consciloushess or contrecl irom the condition
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for the preceding 3 years, and that the condition is currently
controlled;

{c) has no current clinical diagnosis of myocardial
infarction, angina pectoris, coronary insufficiency,
thrombosis, or any other cardiovascular disease of a variety
known to be accompanied by syncope, dyspnea, collapse, or
congestive cardiac failure, with any episode within the last 12
months;

(d) has no established medical history or clinical
diagnosis of a respiratory dysfunction likely to interfere with
his/her ability to control and drive a motor vehicle safely;

(e) has no current clinical diagnosis of high blood
pressure likely to interfere with his/her ability to operate a
motor vehicle safely;

(f) has no established medical history or clinical
diagnosis of rheumatic, arthritic, orthopedic, muscular, or
vascular disease which interferes with his/her ability to
control and operate a motor vehicle safely;

(g) has no established medical history or clinical
diagnosis of epilepsy or any other condition which is likely to
cause loss of consciousness or any loss of ability to control a
motor vehicle;

(h) has no mental, nervous, organic, or functional
disease or psychiatric disorder likely to interfere with his/
her ability to drive a motor vehicle safely;

(i) has distant wvisual acuity of at least 20/40
(Snellen) in each eye without corrective lenses, or visual
acuity separately corrected in one or both eyes to 20/40
(Snellen) or better with corrective lenses. Applicants with
binocular vision shall have a field vision of at least 70° in
the horizontal meridian in each eye, and monocular applicants
shall have a field vision of at least 70° temporal and 30°
nasal;

(3) first perceives a forced whispered voice in the
better ear at not less than 5 feet with or without the use of a
hearing aid or, if tested by use of an audiometric device, does
not have an average hearing loss in the better ear greater than
40 decibels at 500 Hz, 1,000 Hz, and 2,000 Hz with or without a
hearing aid when the audiometric device is calibrated to
American National Standard 224.5-1951;

(k) does not use an amphetamine, narcotic, or any
habit-forming drug; and

(1) has no current clinical diagnosis of alcoholism.
AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5-104,

61-5-105, 61-5-110 to 112, MCA.

RULE VII MEDICAL STATEMENT REQUIRED FOR TYPE 2
ENDORSEMENT (1) an applicant for a type 2 endorsement must
complete a medical statement on a form supplied by the
department. The statement includes:

(a) the applicant's full name as it appears on the
Montana driver's license or application;
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(k) the applicant's date of birth;

{c) the applicant's social security number;

(d) whether or not the applicant has a current federal
waiver or exemption, and, if so, for what condition;

(&) whether or not the applicant has a loss of a foot,
a leg, a hand, or an arm;

(f) whether or not the applicant has an impairment of
any limbk or extremity;

(g) whether or not the applicant has an established

medical history or clinical diagnosis of diabetes mellitus,
currently requiring insulin for contrel, and, if so, the date
of the last episode or treatment;

(h) whether or not the applicant has a current
clinical diagnosis of heart disease or cardiovascular disease
of a variety known to be accompanied by fainting, dizziness,
shortness of breath, collapse, or congestive cardiac failure,
and, if so, the name of the condition and the date of the last
episode or treatment;

(1) whether or not the applicant has an established
medical history or clinical diagnosis of a respiratory disease;
(3) whether or not the applicant has an established

medical history or clinical diagnosis of rheumatic, arthritic,
orthopedic, muscular, or vascular disease which could interfere
with his ability to perform the normal tasks associated with
the operation of a motor vehicle;

(k) whether or not the applicant has an established
medical history or clinical diagnosis of epilepsy or any other
condition which is likely to cause loss of consciousness or any
loss of muscular or motor control, and if so, the name of the
condition and the date of the last episode;

(1) whether or not the applicant has a mental,
nervous, organic, or functional disease or psychiatric disorder
likely to interfere with ability to drive a motor vehicle

safely;

(m) whether or not the applicant wears corrective
lenses for correction of distant vision:

(n) whether or not the applicant uses amphetamines,
narcotics, or any habit forming drugs;:

(o} whether or not the applicant has a current
clinical diagnosis of alcoholism;

(p) the signature of the applicant swearing or

affirming that the items in the medical statement are true and
correct to the best of his/her knowledge and belief,

(2) If the applicant has any condition set forth in
items (f)} through {(e¢), the applicant may be required to submit
a statement from his physician which includes, but is not
limited to:

(a) the current clinical diagneosis of the condition in
question;
{b) the date(s), within the last 3 years, of any

episode of the conditions which resulted in a loss of
consciousness or contrel, or which prevented the driver from
operating a motor vehicle; .
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(c) the medication(s), if any, currently prescribed
for the conditicn; and
(i) known side effects of each medication(s) which

could terd to affect the driver's state of consciousness,
vision, or muscular contrel;

(1) whether ocr nct the side effects ncted have been
exhibited or repor<:sd by the driver;

(1ii) a staterent indicating whether the condition is
chronic or temporary and, if chronic; whether controlled or
advancing.

(3) If it is determined from the information contained

in the physician's statement that the driver is subject to less
of consciousness, motor centrol, mental alertness, or
skeletomuscular freedom of movement to a degree which affects
his ability to operate a motor vehicle, either from his
condition or from medication, the application must be denied.

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5-101 to
406, MCA.

ROUOLE VIII = APPLICATION FOR _ENDORSEMENT (1) An applicant
for any type or class endorsement must successfully complete a
vision examination, and new applicants must successfully

complete a written and driving examination as designated for
the type(s) and class(es) of endorsement(s) applied for.

(2) An applicant for either type commercial motor
vehicle endorsement must pay the fee for the +type of
endorsement applied for as a portion of his application. No

examination will be conducted nor will any endorsement be
issued until the required fee is paid. There is nc fee for a
hazardous material endorsement to a driver's license.

(a) Fayment of the required fee entitles the applicant
to 3 attempts of the examination within 6 months from the date
of application. If the applicant has not successfully

completed the application within the 6é-month period, the fee is
forfeit, and any receipts or permits issued as a result of
payment of the fee are void and must be returned to the
department. A failure of an eve test is not an attempt at the
examiration.

(3) Fach application for a new or renewal commercial
motor vehicle endorsement must include:
(a) the applicant's full name as it appears on his/her

Montana driver's license or application for a Montana driver's
license;

(b) a description of the applicant's physical
characteristics, including height, weight, hair and eye color:

(c) the applicant's date of birth;

(@) the applicant's social security number which, in

the case of all commercial motor vehicle endorsements, becomes
the driver's license number;

(e} an acknowledgement by the examiner of his
observation of a cuvrent medical certificate (required for
type 1 endorsements) or his approval of a medical statement
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{required for type 2 endorsements) in the nrame of the

applicant. All medical statements will be attached to and
become a part of the application;
(i) In the event a medical statement cannot be

approved by the examiner, that fact will be noted and the
medical statement sent to headquarters for review.

(£} whether or not the applicant is currently licensed
in, or has an active record in, any other state(s), a list of
the state({s), if any, and the license numbers assigned to him/
her;

(1) No commercial motor vehicle endorsement may be
issued to an applicant who is licensed or has an active record
in any other state, unless the applicant surrenders the
license(s) or, in the case of active record(s), provides a
statement that the license(s) in question have been lost or
returned to the state(s) of iasuance. The surrendered
license(s) or statement(s) must be attached to the application,
and will be returned to the state(s) of issuance by the
department.

(ii) An applicant who denies licensure, or having an
active record(s) in any other state({s), and is later found to
have been licensed or to have an active license record(s) at
the time of application is ineligible for a commercial motor
vehicle endorsement, and the endorsement(s) will be cancelled
as provided in section 61-5-201, MCA.

(g) whether or not the applicant has ever had a
driver's license, permit, endorsement, or privilege to drive
cancelled, suspended, revoked, or denied by this state or any
other state(s). If the answer is yes, the applicant must
identify all action(s) taken, the date(s) of the action(s), the
state(s) where the action{s) were taken, and the ending dates
of the action(s):

(1) No commercial vehicle endorsement may be issued to
an applicant who is currently suspended or revoked by this or
any other state.

(ii) An applicant who denies an action by this or any
other state against his/her driver's license or driving
privilege who is later found to have had such an action taken,
and to have had a clear opportunity to have knowledge of the
action, is ineligible for a commercial motor vehicle
endorsement, and the endorsement(s} will be cancelled as
provided in section 61-5-201, MCA.

(h) whether or not the applicant has knowledge and
understanding of the state and federal regulations governing
the operation of commercial motor vehicles. If the answer is
no, the applicant is ineligible to recelive a commercial motor
vehicle endorsement.

AUTH:  61-5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5-111,
61-5-112, MCA.

RULE IX CERTIFICATE OF EMPLOYMENT (1) The certificate
of employment/experience, which may be issued singly or as part
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of an application for a commercial motor vehicle operator's
endorsement, is on a form furnished by the department, and
includes:

(a) the full name of the applicant as it appears on
his/her Montana driver's license or application;

(b) the applicant’'s date of birth;

(c) the applicant's social security number;

(a) the name and title of the person making the
certification;

(e) in the case of an owner/operator, the license

number of at least one commercial vehicle registered to him/
her;

() the length of employment for this employer, or in
the case of a new hire or currently unemployed individuwal, the
name and length of service as a commercial motor vehicle
operator for the most recent employer as shown on the
application for employment;

(q) a list of the type(s) of vehicles driven, each
followed by the cumulative length of experience in that type;

(h) in the case of a new hire or person with less than
3 months employment, a brief statement outlining any driver
training conducted by the employer;

(1) the notarized signature of the certifier swearing
or affirming that the items in the certification are true and
correct to the best of his/her knowledge or belief;

(3} the signature of the applicant swearing or
affirming that the information provided to the employer and
used to complete the certification is true and correct to the
best of the applicant's knowledge and belief.

AUTH: 61=-5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5-101 to
406, MCA.

RULE X ONE LICENSE AFFIDAVIT {1} The one license
affidavit, which may be issued singly or as part of an
application for a commercial motor vehicle operator's
endorsement, is completed on a form furnished by the department
and contains:

(a) the full name of the applicant as it appears on
his/her Montana driver's license or application;

(b) the applicant's date of birth;

(c) the applicant's social security number;

(d) whether or not the applicant is currently licensed

to drive a motor vehicle in any other jurisdiction(s) and, if
so, which jurisdiction(s), the license number (s) assigned, and
the expiration date(s) of the license(s);

(e) whether or not the applicant is currently licensed
or endorsed to drive a commercial motor vehicle by any other
jurisdiction(s) and, if so, which jurisdiction(s), the license
number (s) assigned, and the expiration date(s) of the
license(s) ;
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{£) whether or not the applicant has an active licence
record in any other Jjurisdiction(s) and, if so, which
Jurisdiction(s);

(g) the signature of the applicant swearing or

affirming that the information given in the one license
affidavit is true and correct to the best of his/her knowledge
and belief,

AUTH: 61-5-112, 61-5-117, 61-5-125, MCa. IMP: 61-5-101 to
406, MCA.

RULE XTI SCHEDULING EXAMINATIONS (1) An applicant for a
commercial motor vehicle endorsement may make appliecation,
present medical certificates or medical statements,
certificates of employment/experience, and onhe license
affidavits, and take the vision and written examination at any
driver services examination station during normal business
hours.

(2) The driving examination for a class A endorsement
is given on an appointment basis. Upon successful completion
of all other requirements for a c¢lass A endorsement, the
examiner will schedule an appointment at a class A examination
station closest or most convenient to the applicant. At the
request of the applicant, an examination will be scheduled in
the applicant's home county within 90 days from the date of
application.

(a) It is the applicant's responsibility to appear at
the appointed time and place, and to provide a vehicle in good
working order suitable to the class A endorsement applied for,

(k) If the applicant does not appear, or appears more
than 15 minutes late for the scheduled appointment, or provides
a vehicle that does not meet the reguirements for the
classification applied for, or that is unsafe or not in good
working order, his appointment will be cancelled, or reset to
the next available time.

(c) If an applicant does not accept the appointment
offered, it is the applicant's responsibility to obtain his/her
own appointment by contacting the examiner in the area in which
an appeintment is desired.

(3) The driving examination for a class B endorsement
l1g given at the examination station on a first-come first-serve
basis, unless city ordinance or restriction or congestion of
the test route limits its use. In that event, the examination
is given as in (1) of this rule. It is the applicant's
responsibility to provide a truck or bus in good working order
suitable for the class B endorsement,

AUTH  61-5-112, 61-5-117, 61-5-125, MCA. IMP:  61-5-111,
61-5-112, MCA.

RULE XII WRITTEN TESTS FOR ENDORSEMENTS (1) Separate
written tests will be given for each type or class of
endorsement.
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(2) Written tests for type 1 endorsements consist of
50 gquestions relating to the c¢perating characteristics of
articulated vehicles, multi-unit vehicles, and vehicles with a
GVWR of 26,001 lbs. or more; applicable federal regulations;
Mcntana laws relating to driver responsibilities, movement of
traffic, wvehicle size and weight, vehicle equipment, road
signs, and safety practices. The maximum score for the type 1
endorsement written test iec 100. Two points are deducted for
each incorrectly marked arswer or unanswered guestion, The
minimum passing score is §0.

(3) Written tests for type 2 endorsements consist of
40 guestions relating to the operating characteristics of
articulated vehicles, multi-unit vehicles, and vehicles with a
GVWR of 26,001 1lbs, or more; Montana laws relating to driver
responsibilities, movement of traffic, vehicle size and weight,
vehicle equipment, road signs, and safety practices. The
maximum score for the type 2 written test is 100. Two and one-
half points are deducted for each incorrectly marked answer or
unanswered qguestion. The minimum passing score is 80.

(4) Written tests for hazardous materials and tank
endorsements consist of 20 questions relating te the handling,
storage, driver responsibilities, and reporting redquirements

relating to hazardous materials, and the operating
characteristics, driver responsibilities, and Iload shift
characteristics of tank vehicles. The maxinum score for

hazardous material or tank endorsement written tests is 100,
Five points are deducted for each incorrectly marked answer or
unanswered gquestion. The minimum passing score is 80.

(5) Illiterates are:

(&) ineligibkle to receive a type 1 endorsement;

(b) eligible to receive a type 2 endorsement if they
are examined orally by the examiner and pass the oral test.

(6) Appiicants observed cheating on the written test

are immediately failed,

AUTH: 61-5-122, 61-5-117, 61-5-125, MCA,. IMP: 61-5-110,
61-5-112, MCA,.

RULE XIII DISQUALIFICATION OF VEHICLES FOR EXAMINATIONS
(1) A vehicle used for the driving portion of a commercial
motor vehicle operator's endorsement examination must be in
safe operating condition, properly registered, insured, and, if
loaded, have the load properly secured.

(2} An examination will be denied if:

(a) the vehicle is loaded with any hazardous material;

(b) the vehicle is improperly or illegally loaded;

(c) the vehicle has defective brakes, determined as
follows:

(i) absence of braking action upon application of the
service brakes;

{(ii) observably missing, loose, or broken mechanical

components;

MAR Notice No. 23-3-27 16-8/27/87



~1412-

(1ii) audible air leak at brake chamber;

(iv) unbalanced steering axle braking, ocbservable
during operation when the vehicle or a ccmponent of the vehicle
swerves noticeably upon application of the service brake;

(v) no brakes on the vehicle or combination of
vehicles are applied upon activation of the parking brake
system;

(vi) damage to brake hose, including damage extending
through the outer ply, a bulge or swelling when under pressure,
an audible leak at other than a proper connection, improper
joins, or hoses that are cracked, broken, or crimped:

(vii) damage to brake tubing including audible leaks at
other than proper connections or +tubing that is cracked,
damaged by heat, broken, or crimped;

(viii) a low pressure warning device that is missing or
inoperative at 55 PSI and below;

(ix) any hydraulic brake system which has:

(A) no pedal reserve with engine running, except by
pumping pedal;

(B) seeping or swelling of brake hose(s) wunder
application of pressure;

(C) any observably leaking hydraulic fluid;

(D) hydraulic hose(s) abraded or chafed through outer

cover~to-fabric layer, or fluid lines with leaking connections,
or restricted, crimped, cracked, or broken areas;

(E) a brake fajlure or low fluid warning light on;
{d) the vehicle has any frame member that is:
(i) cracked, loose, or broken so as to adversely

affect support of functional components such as steering gear,
fifth wheel, engine, transmission, suspension, or body parts;

(ii) cracked, loose, sagging, or broken, permitting
shifting of the body onto moving parts or other condition
indicating imminent collapse of the frame;

(iii) cracked to the degree of 1% inches in the web,
extending toward the bottom flange, extending from the web,
around the radius and into the bottom flange, or 1 inch or
longer in the bottom flange;

(e} the vehicle exhibits any condition, including
loading, that causes the body, frame, or load to be in contact
with a tire or any part of a wheel assembly:

(£) the vehicle's tires are:

(1) worn to the peint that any part of the breaker
strip or casing ply is showing in the tread area;

(ii) cut on the sidewall to the extent that ply cord is
showing;

(iii) labeled "not for highway use";

(iv) both bias and radial types on the same axle;

(v) exhibiting a visually observable bump, bulge, or
knot related to tread or sidewall separation;

(vi) flat, or noticeably leaking;

(g) the vehicle's wheels and rims:

(1} are bent, broken, c¢racked, improperly seated, or

sprung, or have mismatched lock or side rings;
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(ii) have any circumferential rim crack except at the
valve hole;

(iii) have any crack between hand, stud, or other hole
(disc wheels);

(iv) have two or more cracks, more than 1 inch long
across spoke or hub section (spoke wheels);

(v) have cracks at three or more spokes (tubeless
demountable adapter);

(vi) have ineffective fasteners (both spoke and disc

wheels) &s follows: for 10 fastener positions, 3 anywhere, 2
adjacent; for B8 fastener positions or less (including spoke
wheels), 2 anywhere;

(vii) have c¢racks in welds, or welded repairs to
aluminum wheels on a steering axle, or other than disc to rim
attachment welds in steel disc wheel(s) mounted on the power
unit steering axle;

(h) the vehicle is not currently registered;

(i) the vehicle is not currently insured, or does not
have a valid insurance certificate;

(1) the vehicle is not in running condition sufficient

to complete the driving test.

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP:  61-3-110,
61-5-112, MCA.

RULE XIV GENERAL RULES FOR DRIVING EXAMINATIONS FOR CLASS
A AND B ENDORSEMENTS The following rules apply to both class A
and class B endorsement driving examinations:

(1) Unless an exception is appropriate, only the
examiner and the applicant may be in the vehicle during the
examination. No exception may be granted unless the vehicle

has appropriate seating for at least 3 occupants, and an
excepted passenger will not interfere with the applicant's
operation of the vehicle or the examiner's ability to observe
the applicant. An example of a situation where an exception is
appropriate is a case in which the applicant requires the
services of an interpreter or a translator.

(2) The examiner will determine, based on the road
conditions, the test route, the weather, and the vehicle to be
driven, whether or not to proceed with a drive test, If

completion of a drive test is questionable due to the above
factors, and the applicant has been so advised by the examiner,
the test shall be counted as a failure if the applicant insists
that the test be given but is unable to complete it due to
those conditions.

(3) I1f the applicant's vehicle comes into physical
contact with another vehicle, a pedestrian, or a fixed object,
except slight bumper contact in a parking or backing maneuver
or contact with a pedestrian by the pedestrian's intent, the
test will be immediately discontinued and counted as a failure.

(4) If an accident inveolving another vehicle or a
pedestrian occurs during a drive test the applicant must report
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the accident to the appropriate law enforcement agency if there
is any visible damage, injury, or complaint of injury.

5) If any of the following events occur, the
applicant is failed and the test will be discontinued.
(a) dangerous action that would cause another driver

or pedestrian to take defensive action, such as stalling the
vehicle within a busy intersection, or driving one or more
wheels over the curb or onto a sidewalk;

(b) clear violation of any traffic law;

{c) lack of cooperation, refusal to perform, an offer
of a bribe or gratuity, or willful disobedience of a direction
from the examiner;

(d} various or repeated minor mistakes, causing the
deduction of more than the permitted number of points from the
driving test score.

(6) Whenever an applicant 1is failed and a test
discontinued, the examiner decides whether the vehicle may be
returned teo the starting point of the examination by the
applicant or parked in a safe place for later pick-up by
another driver or a tow car.

(7) Test routes for class A endorsements will be
established in each county. Each test route will be mapped and
approved by the commercial vehicle operator program supervisor,
whe will maintain a current file of approved class A routes.
Driving test routes for c¢lass B endorsements will be as
described in 23.3.122 of this chapter, unless city ordinances
or congestion interfere, in which case the route shall be the
same as, or a portion of, the class A route.

(8) The applicant for a class A or B endorsement, as a
portion of the examination, will demonstrate to the examiner a
"pre-trip" inspection of his vehicle and will be graded on the
conduct of the inspection. The inspection includes:

(a) service brakes, including trailer brake
connections, if any:

(b) parking (hand brake);

(c) steering mechanism;

(4) lighting devices and reflectors;

(e) tires and wheels;

(f) horn;

(g) windshield wiper(s);

(h) rear vision mirror(s);

(i) coupling devices, if any;

(3) security of load, if any;

(k) emergency equipment required for the type of
vehicle used;

(1) a visual check of the vehicle and load, if any,

for loose equipment or cargo that could become detached during
operation and cause a traffic hazard.

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5-110,
61-5-112, MCA,
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RULE XV DRIVING EXaMINATION FCOR CLASS A ENDORSEMENT
(1) The driving examination for a class A endorsement is given
over a test route divided into scoring sections. Up to 6
behaviors are scored at each scoring section. The accumulation
of 25 errors constitutes failure of the test.

(2) "Stopping" occurs when the driver begins
deceleration tc a stop and ends when he has pulled away after
the stop. Stopping ie scored at the first 5 places along the

test route where the driver must come to a complete stop.
Scoring ceases after 5 scoreable stops, The following elements
of stopping are scored:

(a) Downshifting. When downshifting is properly done
the transmission is shifted *o the gear appropriate to the
vehicle speed, the applicant shifts without hesitation (does
not coast in neutral), the vehicle does not lurch or jerk
noticeably when the clutch is released, lugging the engine or
excessive revving is avoided, gears are shifted smoothly
without missing or clashing gears. The applicant generally
must downshift through the gear pattern when reducing speed. A
downshifting error is not recorded if traffic prevents the
applicant from successfully shifting down through the gears to
decelerate, or is moving too slow for the applicant's vehicle
to reach an initial speed sufficient to require downshifting.

(b} Braking. Assessment begins when the brake 1is
first applied and ends when the vehicle comes to a complete
stop. The applicant must regulate brake pressure to bring the
vehicle to a complete stop without excessive deceleration.

(c) Stopping peoint. The applicant must bring the
vehicle to a complete stop at a designated point. Assessment
of this performance takes place after the vehicle has come to a
complete stop. The vehicle's front bumper must be within 3
feet of a delineated pedestrian crosswalk or stop line, but not
beyond it.

(d}) Pulling away. The applicant must accelerate his
vehicle smoothly from a stopped position, Assessment of this
performance takes place at the initial point of movement. The
applicant must not accelerate excessively, and the engine must
remain running.

(3) "Tfurning"” occurs as the applicant begins a turning
maneuver from one street to another, and ends after he has
upshifted through four gears after completing the turn. The
following elements of turning are scored:

(a) Speed. The applicant must adjust speed to safely
negotiate a turn at an intersection. Assessment begins as the
vehicle reaches the intersection and ends when it enters the
new travel lane. The turn must be completed without excessive
outward force, no braking may occur during the turn, and speed
may not fall more than 4 m.p.h. below normal for the turn;

(b) Mirror checks. The applicant must check the
appropriate mirror during a right or left turn to observe for
clearance from other vehicles or roadside objects. Assessment
of this maneuver occurs when the rear of the vehicle reaches
the apex of the turn, or is nearest to any obstruction;
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(c) Single turn lane. The applicant must position the
vehicle close enough to the right side of the road to prevent
being passed on the right when preparing for a tight right
turn. Assessment of this performance begins upon approaching
the intersection and ends when the vehicle has reached the apex
of the turn. The vehicle must remain within 6 feet of the
roadside (curb, shoulder, or parked vehicles}) until the front
of the vehicle has entered the ncow street.

(d) Multiple turn lanes., The applicant must use the
proper lane when turning where multiple turn lanes are
available. For a right turn the applicant must position the
vehicle within the far left lane. For a left turn, the
applicant must position the vehicle within the far right lane.

(e) Lanekeeping. The applicant must keep the vehicle
within a single lane while turning., Assessment begins when the
vehicle starts the turn and ends when trailer wheels clear the
curb area. The applicant must negotiate the turn without the
rear wheels touching or crossing the rocad edge, a lane
delineator, or the curb.

(£) Cancel signal. The applicant must cancel the
directional signal after «completing a turn or merge.
Assessment of this performance begins after the turn, and ends
3 seconds after the vehicle has straightened out following the
turn;

(q) Upshifting. The applicant must upshift properly
through at least the first four gears after completing the
turn. Assessment of this performance begins when the first
shift is made, and ends when the vehicle has been shifted into
fourth gear. The transmission must be shifted through four
gears, the applicant must shift without hesitation, the gears
must be shifted in the proper sequence, the shifts must be
completed smoothly without noticeable jerking or clashing of
gears, and no gear may be missed. Skipping a gear does not
count asg a miss, and is not penalized if it results in a smooth
shift without lugging.

(4) "Merging" begins when the vehicle has entered the
merge ramp and ends 3 seconds after the vehicle has completely
entered the new road, The following elements of merging are
scored:

(a) Signaling. The applicant must signal intent to
merge onto an adjacent roadway. Agsessment begins after the
vehicle enters the merge ramp and ends when any part of the
vehicle enters the main roadway.

(b) Mirror check. Assessment begins as the vehicle
enters the acceleration lane and ends when 1t starts movement
to the new lane. The vehicle must be aligned parallel to the
adjacent roadway before the mirror check 1is made. The
applicant must look into the left outside mirror after the
vehicle is aligned, and before any movement into the new lane.

(c}) Speed. The applicant must accelerate to a speed
sufficient to permit safe entry onto the adjacent roadway (as
close to highway speed as possible). Assessment begins as the
vehicle enters the acceleration lane and ends when it enters
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the new travel lane on the adjacent roadway. The vehicle must
be accelerated throughout the acceleration lane and the vehicle
should not slow or stop prior to entering highway.

(5) "Straight driving" is scored over one city block
or some other easily identifiable straight section
approximately one-tenth of a mile long. The following elements
of straight driving are scored:

(a) Speed. The applicant must operate the vehicle
within 10 m.p.h. of the posted speed limit without exceeding
the limit when driving on a straight road. Speed is not scored
if the vehicle cannot be driven within 10 m.p.h. of the limit
due to traffiec.

(b) Mirror checks. The applicant must check following
traffic in the rearview mirrors on each side at least once in
every 10 seconds of straight driving. Errors will not be
recorded if the examiner is unable to observe the applicant's
eye movement or any occurrence distracts the examiner long
enough for the applicant to make the correct response
undetected.

(c) Lanekeeping. The applicant must keep the vehicle
within the bounds of existing travel lanes on a straight road.
Normal lane changes are not scored in this section.

(6) "Lane change™ begins just before the applicant
initiates a lane change and ends 3 seconds after the vehicle
has completed the lane change. The examiner scores lane

changing at the first 3 scoreable instances. The following
elements of lane changes are scored:

(a) Mirror checks. The applicant must check the
appropriate mirror to detect traffic before initiating a lane
change. The examiner will observe whether the applicant's eyes
are directed toward the appropriate outside mirror prior to
initiating a lane change.

(b) Gradual change. Assessment begins when the
applicant starts to change lane and ends when the lane change
is completed. After initiating the turn signal, the applicant
must begin the lane change and then pause at least 3 seconds
before crossing the delineator into the next lane in order to

allow any unseen traffic to get out of the way, No error
occurs if traffic causes an abrupt lane change.
(7) "Curves" assessment begins as the vehicle enters a

curve and ends when the vehicle has completely straightened out
after the curve. The following elements of curves are scored:

(a) Speed. The applicant must adjust speed to safely
negotiate a curve. The vehicle must be driven through the
curve without excessive forece, the vehicle should not be braked
while turning, gears should not be shifted up or down while the
vehicle is turning, and the speed must not drop below a normal
safe speed by more than 20%.

(b) Lanekeeping. The applicant must keep his vehicle
within the bounds of existing travel lanes.
(8) "Hills."™ The following performances are scored at

hills:
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(a) Starting on hill, The applicant must accelerate
his vehicle smoothly from a complete stop using additicnal
power to compensate for the vehicle's +tendency +to roll
backwards. The applicant must not accelerate the vehicle
excessively, the engine must remain running, and the vehicle
must not roll backwards (parking or service brakes may be used
to prevent rollback).

(b} Shifting up hill. The applicant must keep the
vehicle engine speed within normal operating range, avoiding
lugging or overspeeding the engine. Assessment begins when the
vehicle starts its upward path and ends when it reaches the top
of the grade, The applicant must operate the vehicle within
the specified operating range (the normal operating r.p.m.
level). The engine must not lug noticeably before a shift is
made, and the applicant must not miss the downshift and have to
shift to an even lower gear or stop and start the vehicle in
first gear.

(c) Speed downhill, The applicant must maintain a
safe speed on downgrades. Assessment begins as the vehicle
starts its descent and ends when the entire vehicle has leveled
off at the bottom of the grade. The applicant must achieve an
acceptable speed not exceeding the posted limit or more than 9
m.p.h. below the posted limit. The applicant must not fan or
pump the brakes.

(9) "Traffic restrictions." Assessment begins at the
point where a sign, signal, or roadway marking designates the
start of a travel restriction and ends when the travel

restriction is passed. The applicant must comply with travel
restrictions imposed by signs, signals, and roadway markings.

(10) "Blind intersections.” Assessment begins prior to
the vehicle entering the intersection and ends when the vehicle
has entered the intersection. The following elements are
scored:

(a) Speed, The applicant must release the accelerator
prior to entering a blind intersection.

(b) Observation. The applicant must check to the

sides by turning his head approximately 45° in each direction,
making a visual check at the point where an intersecting
vehicle would first become visible,

AUTH: 61~5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5-110,
61=5-112, MCA.

RULE XVI DRIVING EXAMINATION FOR CLASS B ENDORSEMENT
(1) The driving examination for a c¢lass B endorsement is
conducted and scored pursuant to 23.3.123 of this chapter, with
the exception of the parallel parking maneuver described in
23,3.123(10) which is not conducted.

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA, IMP: 61-5-110,
61-5-112, MCA,
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RULE XVII INSTRUCTION PERMITS (1) An applicant for a
commercial motor vehicle endorsement issued an  instruction
permit under the provisions of section 61-5-106, MCA, may not
operate a commercial motor vehicle unless accompanied by a
driver possessing a commercial motor vehicle endorsement
allewing him to operate the type c¢f vehicle the applicant is
operating,

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: £1-5-105, MCA,

RULE XVIII TEMPORARY LICENSES (1) Applicants for a new
or renewal type 1 endorsement, or conversion of an existing
chauffeur's license {t¢ a type 1 endorsement, will, upon
fulfillment of all requirements for a type 1 endorsement, be
issued a remporary license valid for 3 months from the date of
issvance on a form furnished by the department. The temporary
license identifies the applicant, any restrictions imposed on
him, the class of endorsement issued, the driver's license
number assigned, and the date of issue. The temporary license
must be signed by the applicant and the issuing examiner. The
temporary license may be used while the department investigates
the facts relative to the applicant's right to receive a type 1
commercial motor vehicle endorsement. The temporary license
must be in the driver's immediate possession while operating
any motor vehicle, and is invalid when the applicant's driver's
license has been issued, or for good cause refused.

(2) Applicants for type 2 endorsements will be issued
temporary licenses as provided in 23,3,139 of this chapter.

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5-106, MCA.

RULE XIX EXCHANGING OR CONVERTING A CHAUFFEUR'S LICENSE
TQ AN ENDORSEMENT (1) Any person wishing to exchange or
convert a chauffeur's license to a type 1 or type 2 commercial
motor vehicle operator's endorsement or a hazardous materials
endorsement must:

(a) be qualified to do so under the provisions of (New
Rule III) or (New Rule V) and meet the requirements for the
endorsement applied for;

(b) pay the required fee;
(1) renewal applicants pay the full é4-year fee;
(ii) conversion applicants pay a fee based on the

number of years and/or portions of years remaining before
expiration of their current driver's license.

(2) If a chauffeur's license is in a probationary
status due to convictions resulting from violations of traffic
laws occurring while operating a commercial motor vehicle, the
pecrson is  ineligible for a type 1, type 2, or hazardous
matcrial endorsement until the probationary status has ended
and the chauffeur's license has been restored. The license may
be renewed as a driver's license only.

(3) If +the status of the applicant's chauffeur's
license cannot be derermined Ly the examiner the application
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will be processed completely, but the applicant will not be
issued any type of license or permit. All application
materials will be sent to driver services headquarters for a
final determination of status, and the endorsed license issued
or for good cause denied, If the denial relates only to the
endorsement, any fee paid for the endorsement will be refunded.

AUTH: 61-5-112, 61-5-117, 61=-5-125, MCA. IMP: 61-5-101 50
406, MCA.

RULE XX REPORTING VIOLATIONS OF COMMERCIAL VEHICLE
OPERATORS (1) In addition to the reports of driving records
required by section 61-6-107, MCA, the department will report
all notices of conviction received by it to other states,
employers, and agencies of the federal government when reguired
to do so by federal regulations, if the conviction(s) result
from violation(s) occurring while the driver is operating a
commercial motor vehicle.

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: 61~5-107, MCA,.

RULE XXI EMERGENCY OPERATION OF COMMERCIAL MOTOR VEHICLES
(1) Supervisory or administrative personnel not ordinarily
assigned to duties involving the operation of commercial motor
vehicles may operate commercial motor vehicles without an
endorsement on an emergency basis for the duration of an
emergency such as a natural disaster, riot, civil disorder, or
major power outage.

AUTH: 61-5-112, 61-5-117, 61-5-125, MCA. IMP: 61-5-125, MCA.

RULE XXII APPLICABILITY OF EXISTING RULES Only the
following rules in Title 23, part 3, subchapter 1, A.R.M.,
apply to the handling of applications for commercial motor
vehicle endorsements:

(1) 23,3.101 COUNTY TREASURER AS FEE CONNECTING
AGENTS;

(2) 23.3.112 ORDER OF STEPS IN EXAMINING;

(3) 23.3.114 SIGNATURE OF APPLICANT;

(4) 23.3.115 CONSENT OF PARENTS CR GUARDIANS;

(5) 23.3.118 VISION TESTS;

(6) 23.3.125 INCOMPLETE EXAMINATION;

(7) 23.3.126 TIME LIMIT ON SECOND OR SUBSEQUENT
EXAMINATIONS;

(8) 23.3.131 PROOF OF NAME, DATE OF BIRTH, AND SOCIAL

SECURITY NUMBER FOR DRIVER'S LICENSE AND DUPLICATE DRIVER'S
LICENSE APPLICATIONS;

(9) 23.3.135 GRACE PERIOD FOR RENEWALS:

(10} 23.3.136 TIME PERIOD FOR RENEWALS AND
EXAMINATIONS;

11y 23.3.137 RENEWALS TO TAKE TEST IF EXPIRED:

{12) 23.3.138 APPLICATIONS FOR MINORS;
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(13) 23.3.142 DISHONORED CHECKE;

(14) 23.3.143 NATIONAL DRIVER REGISTRATION;

(15) 23.3.148 RELEASE OF DRIVER RECORD FOR CONSUMER
REPORTS;

(16) 23.3.149 DUPLICATE LICENSES.
AUTH: 61=-5-112, 61-5-117, 61=-5-125, MCA. IMP: 61=-5-101 to
106, MCA.

4. The department 1is proposing the new rules to

comply with state and federal statutory c¢hanges mandating
stricter requirements for licensing of commercial motor vehicle
operators, The statutes and these rules are designed to
improve highway safety by ensuring that only qualified
operators are licensed as commercial motor vehicle operators.

5. Interested persons may present their data, views,
or arguments either orally or in writing at the hearing.
Written data, views, or arguments may also be submitted to
Kathy Seeley, Assistant Attorney General, Justice Building, 215
North Sanders, Helena, Montana, 59620-1401, not later than
September 30, 1987.

6. Larry Majerus, Administrator of the Motor Vehicle
Division, has been designated to preside over and conduct the
hearing.

By
PATRICK M, DRISCOLL
Chief Assistant
Attorney General

“ertified to the Secretary of State August Z?’f 1987
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION) NOTICE OF PUBLIC HEARING on

of Rules I through X ) the PROPOSED ADOPTION of Rule
relating to Tertiary Produc~ ) I through X relating to

tion for Natural Resource & ) Tertiary Production for Natural
Corporations Tax. ) Resource & Corporations Tax.

TO: All Interested Persons:

1. On September 29, 1987, at 10:00 a.m., a public hearing
will be held in Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the adoption of rules
I through X, relating to tertiarv preoduction for the Natural
Resource & Corporations Tax Division,

2. The proposed rules do not replace or modify any section
currently found in the Administrative Rules of Montana.

3. The new rules as proposed to be adopted provide as
follows:

RULE I TERTIARY PROJECT - APPROVAL (1) To obtain a ter-
tiary classification for an oil project, an operator must submit
a request for a hearing with the Department of Revenue. Such
request should be submitted after receiving tertiary status
approval from the 0il and Gas Board. Included with the reguest,
should be the following information:

(a} A project area map showing boundaries of the project
with location and status of all wells which have produced at any
time from 3 years prior to the onset of the tertiary project up
to the date of the request to the department.

(b} A legal description of the area covered by the proposed
tertiary project.

(c) The type of tertiary process proposed or employed.

(d) The proposed or actual project start date.

(e) Data on the oil reserves estimates covering the project
area with and without the tertiary recovery process proposed or
employed.

(f) Quarterly production history for the area encompassed
by the proposed project from 3 years prior to the onset of the
tertiary project up to the date of the request +to the depart-
ment. Additional production information must be provided by
lease or unit, whichever was the basis of reporting for sever-
ance tax purposes for the period from 3 years prior tc the onset
of the tertiary project up to the date of the request to the
department.

(g) Estimates of future annual production for the life of
the project.

(h) A copy of the 0il and Gas Board approval of the pro-
ject. AUTH, 15=1-201, Auth Ext. Sec. 3, Ch. 724, L. 1985, Eff.
7/1/85; IMP, 15-36-101.
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RULE II QUALIFICATION HEARING (1) Upon receipt of the
request for a hearing and the Information described above, the
department will conduct a hearing at a mutually agreeable time.
IZ the operator dces not provide the information listed above
with the request for hearing, or if the information submitted is
net adequate to evaluate the request, the department may
require that additional data be submitted prior to scheduling
the hearing, AUTH 15-1-201, Auth Ext. Sec. 3, Ch. 724, L, 1985,
Eff. 7/1/8%; IMP 15-36-101.

RULE III DEPARTMENT PROCEDURES FOLLOWING THE HEARING (1)
The department will determine whether the project meets the
criteria of a tertiary project as set forth in 15-36-101 MCa,
based on information presented at the hearing. The department
will send notification of its determination to the proiect oper-
ator. If the project is approved, the department will designate
the preject area and provide the project operator a schedule of
base level projections for future reporting periods, AUTH,
15-1-201, Auth Ext. Sec., 3, Ch. 724, L. 1985, Ef{f. 7/1/85; IMP
15-36-101. -

RULE IV APPROVAL REQUIRED FOR CHANGES IN TERTIARY PROJECT
(1) Any changes in the delineated project area must be approved
through the same process reguired for initial approval. If the
changes are not submitted for approval, the project will Ilose
its status as a tertiary project for tax purposes., If the
changes are submitted, but are disapproved, the original tertia-
ry project approval vremains valid and in effect. AUTH,
15-1-201, Auth Ext, Sec. 3, Ch. 724, L. 1985, Eff. 7/1/85; IMP,
15-36-101,

RULE V ELIGIBILITY OF PRIOR TERTIARY PROJECTS (1} Tertia-
ry projects which commence prior to July 1, 1985, are eligible
for the tertiary tax reduction. The tax reduction applies only
to incremental production on or after July 1, 1985, Such pro-
jects are subject to the same requirements and procedures as
those projects commencing after July 1, 1985. AUTH, 15-1-201,
Auth Ext. Sec. 3, Ch. 724, L, 1985, Eff. 7/1/85; IMP, 15-36-10C1.

RULE VI TERTIARY PROJECT - BYPASS SECONDARY RECOVERY (1)
If an operator elects to go directlv from a primary recovery
method to a tertiary recovery method, preferential tax treatment
will not be granted unless the operator is able to establish
that:

(a) The characteristics of the formation and the oil within
the property indicate that secondary recovery methods would not
generate additional oil recoveries.

(b) Sound engineering principles were used in electing to
go directly for primary recovery to tertiary recovery. AUTH,
15-1-201, Auth Ext. Sec. 3, Ch. 724, L. 1985, Eff. 7/1/85; IMP,
15-31-101.
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RULE VII OIL PRODUCTIQON - TAX COMPUTATION (1) If a project
has been granted tertiary status by the department, all crude
0il produced beyond what would have been produced under both
primary and secondary recovery methods shall be taxed at 21% of
the gross value of crude oil produced. An operator must report
all crude oi} production as non-tertiary production subject to
the 5% tax rate until tertiary status has been granted. once
tertiary status has been granted, all incremental production
related to the tertiary process will be eligible for the 2i%
rate beginning July 1, 1985 or the date the project began ter-
tiary oil recovery, whichever is later. AUTH, 15-1-201, Auth

Ext. Sec. 3, Ch. 724, L. 1985, Eff, 7/1/85; IMP, 15-36-101.

RULE VIII DEFINITIONS (1) “"Primary recovery method” - The
production of oil utilizing natural reservoir energies such as
gas - cap drive, dissolved gas drive or water drive. Gas lift
operations or mechanical 1ifting devices may be employed.

(2) "Secondary recovery methoG" - The production of oil
utilizing artificially created reservoir energies such as
waterfloods, gas injections, or enriched gas drive. Gas 1lift
operations or mechanical lifting devices may be employed.

(3) "Acidizing of well" - If an operator injects acid into

a well to enlarge and reopen pores in oil bearing limestone
formations, such a process 1s not considered to be tertiary
recovery.

(4) "Sandfracing"™ - Injecting a mixture of crude o¢il and
sand under pressure into a producing formation designed to loos-
ened or breakup a tight formation and thus causing the formation
to have more permeability and greater production is not a ter-
tiary recovery process., AUTH, 15-1-201, Auth Ext. Sec. 3, Ch.
724, L. 1985, Eff. 7/1/85; IMP, 15-36-101,

RULE IX TERTIARY PROJECT - INCREMENTAL PRODUCTION DETERMT-
NATION (1) 1In determining the incremental production related
to a tertiary project, a base level of production, above which
is considered incremental tertiary production, must be deter-
mined. Production in excess of the base level will then be
eligible for the 21% crude 0il severance tax rate,

(2) The base production level will be determined using
linear regression analysis, The mathematical formula and its
components are described below:

Regression data: Quarterly production data from the three
years immediately prior to the onset of a
tertiary project,

t ¢ A sequential ordering of the qguarters in
the regression data such that for the
first quarter t is 1, for the second quar-
ter t is 2, etc.

e t Natural logarithm base.
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Yy : Quarterly production for quarter t.
In(y,) ¢+ The natural logarithm of .
t Ye

The predicted quarterly oil production for quarter t(yt) is
determined by the equation

(a+bt)
Y = €

Where a and b are the least square estimates for the parameters
a and b in the linear regression equation ln(y,) = a+bt with
In(y.) being the dependent variable and t being th independent
varigble.

The future base level production amounts will be computed using
the quarterly production history for the 3 year period immedi-
ately preceding the qguarter in which tertiary production com~
menced. In caleculating estimated future bhase level production,
the department may exclude data for any production that does not
represent normal operation and prudent management of the field,
or the department may adjust such data to reflect normal opera-
tions or prudent management. AUTH, 15-1-201, Auth Ext. Sec. 3,
Ch. 724, L. 1985, Eff. 7/1/85; IMP, 15-33-101.

RULE X ABSENCE OF ADEQUATE DATA IS BASIS FOR DISAPPROVAL
(1) The department will not approve projects which have been in
production for 1less than three years or that otherwise do not
have reliable production data, reflecting normal operations and
prudent management, sufficient to estimate future base level
production. AUTH, 15-1-201, Auth Ext. Sec. 3, Ch. 724, L. 1985,
Eff. 7/1/85; IMP, 15-36-101.

4. The department is proposing the rules for the following
reasons:

Rule I is necessary because Ch. 724, L. 1985 provides that
before a project can be granted a tertiary status for severance
tax purposes, a hearing must be held with the department. This
rule sets forth what information must be submitted with the
request for hearing. The information required to be submitted
is necessary in order for the department to properly evaluate
the request for tertiary classification.

Rule II sets forth the manner in which a date for a hearings
on a tertiary classification will be established. The statute
is silent on when such a hearing will be conducted. This rule
provides that in order to insure a fair and orderly handling of
such hearings, a date will be set for each hearing that is mutu-
ally agreeable to both the taxpayer and the department., The
rule also sets forth the fact that before a hearing will be
conducted, all information requested by the department, prior to
the hearing, must be submitted. This reguirement is necessary
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to insure that the hearing will be productive and that the
department will have sufficient information to make a determina-
tion following the hearing.

Rule 1III clarifies what the department's actions will be

following the tertiary classification hearing. The rule sets
forth the department's responsibility to notify the operator as
to whether the project has been granted tertiary status. In

addition, 1if tertiary status has been granted, the department
will provide future base levels to be used for future reporting.
These two reqguirements will provide for an orderly and under-
standable process for the public.

Rule IV deals with the situation where a taxpayer that has a
project which 1is currently classified as a tertiary project
requests to change the project area,. Because the tertiary
incentive 1is establighed on a project by project basis, it is
reasonable to require a hearing prior to any change in the pro=-
ject area.

Rule V 1is necessary because Ch. 724 L, 1985 is unclear on
the treatment of tertiary projects which began before the effec-
tive date of that act. The proposed rule resclves the ambiguity
in favor of eligibility for pre-existing projects because the
department believes that on appeal the judiciary would determine
such projects eligible.

Rule VI addresses the situation where the taxpayer elects to
bypass the secondary recovery process and go directly from pri-
mary recovery to tertiary recovery. The decision by an operator
to go from primary recovery to either secondary recovery or
tertiary recovery should be based solely upon the characteris-
tics of the oil formation and various engineering principles and
not based upon tax considerations., Otherwise, the tax policy of
the state would conflict with the state's laws and policies that
are established to conserve oil and gas resources. This rule
will remove the tax issue from this decision.

Rule VII is necessary because it clarifies how the severance
tax shall be computed on incremental tertiary production, The
rule also states that all oil must be reported as non-tertiary
production until tertiary status has been granted.

Rule VIII is necessary because it defines terms that are
used in Ch. 724, L. 1985 and also defines other terms that may
be confused with tertiary recovery.

Rule IX sets forth the method of determining base level
production, above which is tertiary production subject to a
lower tax rate. CH. 724, L. 1985 provides that this base level
must be determined by the department, but dees not set forth the
method to be used in making that determination. The method
propesed in this rule is to use a form of regression analysis
and use 3 years of historical production data to predict future
preduction.
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The department conculted with petroleum experts to determine
how to calculate bese o0il production. Base oil preducticn is
the production that would have cccurred under prior recovery
methods after tertiary production has begun. The conclusion of
the department from the advice it received was that it is impos-
sible to calculate preciscly the o0il production that would have
occurred under a given recovery method after that recovery meth=~
od has been abandoned in favor of another method. The reason
for this conclusion is that once tertiary recovery is substitut~
ed for prior recovery methods, the characteristics of an oil
reserveir are nodified in 2 manner that it becomes urknown what
would have been produced under the prior method.

Given that it is impossible to calculate base o0il production
precisely, the department must rely on a reasonable method of
estimating the base oil production. In proposing the method in
the rule, the department used these criterias

Is the method reasonably reliable?

Is the method feasible for taxpayers and the department
to implemcrt?

Does the method treat different taxpayers in a uniform
and equal manner?

Does the method reasonably take account cf different
geological and other production conditions confronted
by taxpayers?

Is the method definite and unambiguous so that both the
taxpayer and the department can rely on it?

A5 explained below, the answer for each of these gquestions
was "vyes" for the method proposed in the rule.

The department's proposal for estimating base oil production
is a specific application of a common practice in the oil indus-
try of using historical production data to predict future pro-
duction.

The department developed the formula in the rule by testing
data from 6 major oil fields that had a long-term history of
production under secondary recovery methods and that had estab-
lished a pattern of declining production before the cutoff

points used in the analysis. The history of production up
through certain years (1976, 1978, and 1980) was used to predict
production after those years up through 1984. Using the data

from the early periods, the department compared estimates of
subsequent production using 3, 4, 5, and 10 years of production
history in regression eguations. The l0-year test was done only
for the period ending in 1980, The estimates of subsequent
production were then compared to the production that actually
occurred., The conclusion was that the estimates of future
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production wusing 3 vyears of historical data were as reliable,
and often superior, to those using longer periods of production
history. For the three different time periods tested, the cal-
culation using 3 years of data predicted subsequent production
within a narrow range of 94% to 111% of what actually was pro-
duced from those fields. Further, the variance of the estimates
from the actual production were low for the 3-year equation and
lower than for the other equations in a large majority of the
cases. Hence, based on data from actual, long- term secondary
recovery oil fields in Montana, the 3-year regression equation
proposed in Rule IX is a reasonably reliable method of predict-
ing base oil production.

The use of 3 years of production history as opposed to long-
er periocds of production lessens the record-keeping burden on
the taxpayer and shortens the period of time an oil field must
produce before it is eligible for favorable tertiary tax treat-
ment. It is quite feasible to use this method as opposed to
others.

The equation used in the rule also meets the standard of
uniform and equal treatment of taxpayers, The methcdology for
predicting base o0il production will not vary from taxpayer to
taxpayer.

The method is alsc appropriate because the unigue character-
istics of each oil field will be taken into account by using the
actual production history from each field.

Finally, the equation results in a definite prediction of
base oil production through a definite metheod using actual and
known data. By eliminating ambiguities, the rule minimizes, in
an even-handed manner, the potential for protracted conflicts
and controvery, for abuse of the tax incentive by the taxpayer,
and for arbitrary decisions by the department.

Rule X states that the department will not grant a tertiary
status to a project that does not have sufficient historical
data to allow the department to establish a base level. If the
proposed project area has production for less than 3 years, the
department would not have sufficient data to determine a wvalid
base level production.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson
Department of Revenue
Office of legal Affairs
Mitchell Building
Helena, Montana 59620

no later than September 24, 1987.
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6. Paul Van Tricht, Tax Counsel, Department of of Revenue,
nas been designated to preside over and conduct the hearing.

JOHN)D. LaFAVER, Director
rtment of Revenue

Certified to Secretary of State 08/17/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- } NOTICE OF PUBLIC HEARING on
MENT of ARM 42,15,311 and ) PROPOSED AMENDMENT OF ARM

42.17.103 relating to With- ) 42.15.311 and 42.17.103
)

holding from Retirement Plan relating to Withholding from
Benefits. ) Retirement Plan Benefits.

TO: All Interested Persons:

1. On September 24, 1987, at 9:30 a.m,, a public hearing
will be held in Room 212 of the Department of Justice Building,
Corner of Sanders and Sixth Avenue, at Helena, Montana, to con-
sider the amendments of ARM 42.15.311 and 42.17.103 relating to
withholding from retirement plan benefits,

2. The rules as proposed to be amended provide as follows:

42.15,311 INFORMATION RETURN (1) TInformation returns are
to be made on either Federal Form 1099, W-2P or Form 1=A, which
may be secured by directing a request to the Department of Reve-
nue, Helena, Montana, 59620. Upon approval from the department,
computer generated tapes may be substituted for the forms.

(2) Information returns are due on or before the 15th day
of April following the close of the calendar year with respect
to which payments made are being reported. The returns are to
be filed with the Department of Revenue, Helena, Montana 59620.
The information returns are to be accompanied by State Form 1,
which summarizes the information reported by the information
agent.

{(3) Distributions to recipients with a Montana address from
pension, profit sharing, stock bonus, or annuity plans, deferred
compensation plans, an IRA or commercial annuity program must be
reported to the department on a federal form 1089, W-2P or Form
1-A. AUTH, 15-30-305, MCA; IMP, 15-30-301, MCA.

42.17.103 WAGES (1} The term "wages" means all remunera=-
tion (other than fees paid to a public official) for services
performed by an employee for an employer, including the fair
value of all remuneration paid in any medium or form other than
money. Thus, salaries, wages, bonuses, fees, commigsions, and
other payments are wages subject to withholding if paid as com=-
pensation for services rendered by an employee for his employer.
Wages do not lose their identity even though payment mav be
deferred,

(2) The name by which compensation is designated is immate-
rial.

(3) (a) Employee contributions to pension, profit sharing,
stock bonus, or annuity plans, deferred compensation plans where
the payments are not otherwise considered wages, an IRA, or a
commercial annuity contract (whether or not the contract was
purchased under an employer's plan for emplovees) are exempt
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from withholding to the extent that the contributions are not
includable ir %he employee's adjusted gross inccme for federal
income tax purpcoses.

(L) The recipient of any distribution made up in whole or
in part of contributions made pursuant to subsection (&) may
elect to have the payor withhold.

(c) (1) If the recipient elects withholding the payor shall
withhold and remit to the department as provided In 42,117,111
through 42.17.116,

{(11) The Trecipient shall notify the payor of the election
to have withholding by using the federal W4FP form noted as filed
for state purposes.

(4) Tip 1income received by an employee for services ren-
dered within the premises of a licensed food, beverage, or lodg-
ing establishment 1is exempt from Montana withholding after
December 31, 1982. However, the exemption is subject to change
on the date the president approves legisglation passed by Con-
gress that removes the tip recuirements of secticn 6053 (¢) (3) of
the Internal Revenue Code of 1954. Tips received from other

services, e.g., hairdressing, driving taxis, dclivering goods,
etc,, remain subject to withholding.
(5) Withholding is weguived omn desigmatad disevibutions te

the emplovea from conkributions under subsecetion {33 as +f dia-
tribution were wages and must be reported +o the department as
previded im ARM 42+36+116+

(a) The payor of distributions made up in whole or in part
of confributions made pursuant to section 3(a) shall notify the
recipients of the avallability of state withholding, and the
requirements for the payment of state income tax on the taxable
portion of a distribufion.

(b) Payors shall notify payees of the state requirements at
the same time payees are notified of the federal election
requirements under 3405{d) {10) (B) IRC. AUTH, 15-30-305, MCA;
TMP, 15-30-201{4), MCA.

3., These amendments are being proposed for the following
reasons:

42,15.311 is amended to include the W=2P as an information
return and to specify reporting requirements for deferred-type
plans. Because the amendment to 42.17.103 eliminates mandatory
withholding for the income, information reporting is necessary
as an alternative method of securing compliance with the taxa-
tion of this income.

42,17.103 is being amended because the present rule reguir-
ing mandatory withholding is unot feasible for trustees of
retirement and deferred compensation plans to implement. As a
substitute we propose rules providing for voluntary withholding,
requiring payors to notify recipients of (1) availability of
state withholding and (2) the regquirement to pay Montana state
income tax on the taxable portion of a distribution.
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4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than September 28, 1987.

5. R. Bruce McGinnis, Tax Counsel, Office of Legal Affairs,
Department of Revenue, has been designated to preside over and
conduct the hearing,

i :(
AL S g
JOHN D. LaFAVER, Director
Depar ment of Revenue

Certified to Secretary of State 08/17/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADQPTION ) NOTICE OF PUBLIC HEARING on

of RULES T through X relating ) the proposed adoption of

to the Dangerous Drug Tax Act. ) RULES I through X relating to
) Dangerous Drug Tax Act,.

TO: All Interested Persons:

1. On September 22, 1987 at 9:30 a.m., a public hearing
will be held in 4th Floor Conference Room, Mitchell Building, at
Helena, Montana, to consider the adoption of rules I through X
relating to the Dangerous Tax Act,

2. The rules as proposed to be adopted provide as follows:

RULE I DEFINITIONS As used in this rule, unless context
requires otherwise, the following definitions apply:

(1) "Criminal Justice Agency" as defined in 44-5-103, MCA.

(2) "Market Value", 1is the value of the substance at the
time of confiscation or report and may vary substantially
throughout the state contingent upon consumer demand.

(3) "Public Criminal Justice Information® as defined in
44-5-103, MCA. AUTH Sec. 5, Ch. 563, L. 1987, EFF. 10/1/87.
IMP Secs. 3(2)(aY and 5(1), ch. 563, L. 1987,

RULE IX FILING OF RETURNS -~ DANGEROUS DRUG INFORMATION
REPORT (1} Every person possessing or storing dangerous drugs,
and not authorized to do so by law, shall file a return with the
department. This return shall contain the type, gquantity, and
market value of such dangerous drugs in their possession or
being stored by them. This return shall be filed within 72
hours of their arrest.

(2) The department shall review such return and notify the
taxpaver of the tax assessment within 30 days.

(3) At the time of arrest law enforcement personnel shall
complete the dangerous drug information report as required by
the department and afford the taxpayer an opportunity to sign
it. Should the taxpayer refuse to sign the form, the refusal
shall be noted on the form, and the 1law enforcement officer
shall certify and submit the form to the department within 72
hours of the arrest.

(4) A copy of the completed form may be retained in the
file of the criminal justice agency for proof of compliance, and
a copy shall be provided to the taxpayer.

(5) The form and content of the dangerous drug information
report shall include: taxpayer name, address, social security
number, arrest or booking number and the type and quantity of
the dangerous drugs possessed or stored. AUTH Sec, 5, Ch. 563,
L. 1987, EFF. 10/1/87. 1IMP Secs. 3 and 5(1Y, Ch. 563, L. 1987.
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RULE III NOTICE OF ASSESSMENT -~ HEARING - LIEN (1) A
notice of assessment is immediately duc and payable.

(2) The taxpayer has the right to request a hearing on the
matter of the tax. Such request must be submitted in writirg
within 30 days from the date of the assessment and shall specify
the specific issues being contested. The hearing if requested,
shall be conducted in accordance with the provisions and
requirements of section 15-~1-705, MCA. In most cases, one hear-
ing will be held to consider both the assessment and the warrant
of distraint.

(3) The associated criminal nature of asseesments under
this act is considered to be cause for emergency issuance of the
warrant for distraint under the provisions of 15~1-703(1) {a},
MCA. AUTH Sec. 5, Ch. 563, L. 1987, EFF. 10/1/87. IMP Sec.
5(2), ch. 563, L. 1987.

RULE IV CREDITS AND REFUNDS - PROCEDURES (1) If the
department discovers that the amount of the tax collected is in
excess of the amount due or that any portion of the penalty or
interest was erroneously or illegally collected or upon claim
duly filed by the taxpayer or upon final judgment of a court,
the amount of any overpayment shall be credited against any
other tax, penalty or interest due the department from the tax-
payer and the balance of any excess shall be refunded to such
taxpayer.

(2) wWithin 6 months after a claim is filed, the department
shall examine a claim for refund and if such claim is approved
shall issue a credit or refund to the taxpayer within 60 days of
the approval; if the claim is disallowed, the department shall
notify the taxpayer and grant a hearing thereon upon proper
application from the taxpayer.

(3) Except as herein provided, interest shall be allowed on
overpayments at the same rate as charged on delingquent taxes
from either the due date of the tax or the date of the overpay-
ment (whichever is later) to the date of the department approval
of the refund or credit of the overpayment, unless:

(a) the overpayment is refunded within 6 months of the date
due, or

(b) the overpayment or refund is less than $1.

(4) An overpayment not made incident to a bonafide and
orderly discharge of an actual tax liability or one reasonably
assumed to be imposed by this rule shall not be considered sub-
ject to interest refund. AUTH Sec. 5, Ch. 563, L. 1987, EFF.

10/1/87. IMP 15-1-503 and Sec. 3, Ch. 563, L. 1987.

RULE V ASSESSMENT NOT CONTINGENT UPON CONVICTION (1) A
criminal conviction for drug related charges or other charges is
not a prerequisite for the tax. AUTH Sec. 5, Ch. 563, L., 1987,
EFF, 10/1/87. IMP Sec. 3, Ch. 563, L. 1987.

RULE VI RESIDENCY NOT CONSIDERED FACTOR (1) Any person
possesslng or storing dangerous drugse within or transporting
them through the jurisdictional boundaries of Montana is subject
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to the provisions of this act, whether resident or nonresident.
AUTH Sec. 5, Ch. 563, L, 1987, EFF, 10/1/87. IMP Sec. 3, Ch.
563, L. 1987.

RULE VII CONFIDENTIALITY OF TAX RECORDS (1) The department
will  restrict the release of any information required to admin-
ister this act when the law requires confidentiality by the
originating criminal Jjustice agency. AUTH Sec. 5, Ch, 563, L.
1987, EFF. 10/1/87., IMP Sec. 5(1), Ch. 563, L., 1987.

RULE VIII INVESTIGATION (1)} The department may examine or
inspect the public criminal justice information files of any
criminal justice agency, or taxpayer records to administer this
tax., AUTH Sec. 5, Ch. 563, L. 1987, EFF. 10/1/87. IMP Sec.

5{1), Ch. 563, L. 1987.

RULE TX ASSISTANCE QF COURTS - COUNTY ATTORNEY (1} Upon
their concurrence the department may seek the assistance of any
court of competent jurisdiction, officer of the court or county
attorney in collection of any assessment under the provisions of
this act by:

{(a} requesting a report for each taxpayer or person subject
to drug related charges within the court's jurisdiction, which
shall include the amount of any fines assessed, paid, waived or
abated and the terms stipulated for payment of such fines. Such
report may be submitted to the department monthly.

(b} requesting notification from the court of the convic-
tion or sentencing of an individual subject to an assessment
under the provisions of this act.

(c) reguesting that upon notification of any assessment the
court add the assessment to the amount of fines or forfeitures
levied against the taxpayer and collected in like manner as such
fines and forfeitures.

(d) requesting that upon notification of any assessment
from the department the county attorney include payment of such
assessment as an  integral and contingent portion of any plea
bargain agreement with the taxpayer. AUTH Sec. 5, Ch. 563, L.
1987, EFF. 10/1/87. IMP Sec. 5, Ch., 563, L. 1987.

RULE X CLOSING AGREEMENTE (1} The director of revenue or
any person authorized in writing by him may enter intc an agree-
ment with any person relating to the liability of such person in
respect to the tax imposed by this act for any taxable period.
Any such agreement shall constitute the department's final and
conclusive determination of the tax due under the Dangerous Drug
Tax Act. AUTH Sec. 5, Ch, 563, L. 1987, EFF. 10/1/87. IMP Sec.

5(2), Ch. 563, L. 1987.

3. The Department proposes to adopt rules (I through X)
because the 1987 Legislature enacted legislation providing for a
dangerous drug tax.
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Rule I is required under the provisiorns of section 5(2) of
the act because terms used in Rules I through X are not clari-
fied or specifically addressed in the act. The ratiocnale for
each definition is as follows:

(1) The act mandated reporting by law enforcement personnel
and peace officers to the department, These individuals collec-
tively work in c¢riminal Jjustic= agencies and the information
required is obtained through their duties with such agencies.
To implement the act the department must look to agency files
and records not the files and records of individual law enforce=-
ment personnel or peace officers.

{(2) The act provides for assessment at 10% of the market
value of the drugs. The market value varies based upon supply
and demand from city to city, or regionally throughout Montana
and fluctuates frequently, and the definition reflects these
factors.

(3} The act mandates reportina compliance of law enforcement
personnel and peace officers, but does not specify the type of
information. The definition clearly states what type of infor-
mation will be expected.

Rule II is necessary to clarify the requirement that any
perscon possessing or storing illegal substances is reguired to
file a return with the department. It also sets forth the
information the department requires to be included in the dan-
gerous drug information report.

Rule III is necessary to establish the date the assessment
is due and provide for a hearing on the tax due. It also pro-
vides for an emergency issuance of a warrant of distraint,

Rule IV is required to establish a credit and refund policy
for this tax and establish time limits. The rule sets forth
specific procedure and policy and provides for hearing when a
refund is denied. In terms of interest on refunds, the rule
incorporates the policy established in 15-30-149 for individual
incomes taxes.

Rule V is required to clarify that assessment of a tax under
the provisions of this act is not c¢ontingent upon conviction,
The tax is levied by law simply on possession and storage of
drugs. Conviction is not a necessary condition for the tax to
be levied,

Rule VI is required to clarify anticipated residency and
jurisdictional issues. The law levies the tax on any person
with dangerous drugs and is not restricted to Montana residents
only.

Rule VII is required to implement section 5(1) of this act

to conform to information obtained in administering this tax
with the confidentiality of criminal justice information,
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Rule VIII is required to implement section 5(1) of this act
to facilitate reporting and information compliance of criminal
justice agencies. Rule VIII provides for examination of files
and records.

Rule IX is required under the provisions of Section 5(2) of
this act to administer collection and enforcement of assessments
under this act, The rule provides for alternative methods of
collection and enforcement beyond normal civil procedures and
will reinforce and support assessments of this type by actively
involving law enforcement agencies and officials in the assess-
ment and collection processes. The rule will indicate and clar-
ify the active team participation of the department and the law
enforcement community in the administration of this tax.

Rule X is required to facilitate resolution of disputes,
compromises and other issuers. Taxpayers assessed under the
provisions of the act may face heavy criminal sentences and
fines and are likely to dissipate existing assets in efforts to
defend themselves. The department must have the means to accept
reasonable offers in compromise rather than await collection in
full after lengthy periods of incarceration. Further, there may
be significant disputes over value. Hence, the department
retains the ability to modify initial assessments in closing
agreements to facilitate the administration of the tax.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson
Department of Revenue
Office of Legal Affairs
Mitchell Building
Helena, MT 59620

no later than September 24, 1987,
5. Eric¢ J. Fehliqg, Tax Counsel, Department of Revenue has
been designated to preside over and conduct the hearing.

b‘«m_ ~ Ay
N D. LaFAVER, Director
Defartment of Revenue

Certified to Secretary of State 08/17/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- ) NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42.31,2141 ) of ARM 42.31.2141 relating to
relating to Personal Property) Personal Property Tax and Over-
and Overpayment Refunds for ) payment Refunds for Public
Public Contractors. ) Contractors.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On September 28, 1987, the Department of Revenue propos-
es to amend ARM 42,31.2141 relating to personal property and
overpayment refunds for public contractors.

2. The rule as proposed to be amended provides as follows:

42.31.2141 PERSONAIL PROPERTY TAX CREDIT (1) Public con-
tractors, who have had the 1% ef the groas ameunt due ¢o them
under theiy respective coneéraets contractors gross receipts tax
withheld by the respeetive eonRtracting govermmenta:r agencies
from them by any governmental agency or prime contractor s,
shall be allowed, as a refund #frem his gress receipts &ax
aceeounty these of any personal property taxes and motor vehicle
tieerse fees paid incurred between January 1 and December 31 v
en any persenal preperty of the contractor whieh is used in the
busimeas of she esntvactar of the vear the withholding occurred.
The refund applies only to personal property taxes on equipment
used in the construction business of the contractor.

(2) These refunds shall only be allowed , upen delivery te
the deparement of revemue of after all necessary reports are
filed and copies of the appiieabie paid personal property tax
patd and motor vehicle fee receipts 5 previded sueh appiicatien
is maiied er delivered on or befere Juiy % eof the year foilowing
the year in whieh +he persenal properey taw Iiebéiiey i
ineurred and paid are submitted to the department of revenue,

(3) _All overpayment refunds and personal property tax and
motor vehicle fee refund requests are due July 1 of the calendar
year following the year the tax liability or overpayment
occurred. For any given year in which a tax liabllity or over-
payment occurred, rerund requests will be accepted annually up
to five years after the original July 1 due date for that year.
AUTH. 15-1-201, 15-50~301 MCA, and Sec. 3, Ch. 437 L. 1985, IMP.
I5-50-207, 15-50~301 and 15-50-304, MCA.

3. The department proposes the amendment to ARM 42.31.2141
because in 1985, the legislature added a provision to the Public
Contractor Tax which allows a taxpayer to apply for refunds up
to five years from the date the return was due or one year from
the date of the overpayment whichever date expires later (Ch.
437, L. 1985). Therefore this rule must be amended to reflect
this change in the law.
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Ir the proposed¢ (3) which has been added to the rule the
date for filing the return/refund request is six months after
the end of the calendar/report year. This rule is in agreement
vith other taxes. Generally, taxes which are paid quarterlv are
due one month after the end of the guarter, Tares paid vyearly
are due abcout three to five months after the end of the tax
year. Authority for this rule is found in Sec. 15-50-301 MCA,
which gives the department authority to set the date for filing
the contractor's return. New subsection (3) is necessarv to
notify contractors of the filing date,

The rule alse is proposed to be amended to clarify the
administration of the tax. For example, the word T"credit" has

been stricken. The division refunds personal property taxes
directly to the taxpayer. The amended rule also would cover
refunds of overpayment of the gross receipts tax. ARM

42.31,2141 (1) has been amended to specify that the personal
property tax which may be refunded must ke on personal property
used in the c¢onstruction business. This proposed amendment
codifies a long standing administrative interpretation of the
department., The amendment is necessary to notify contractors of
this policy.

ARM 42.31.2141(1) is also proposed to be amended to reflect
& change 1in the department's interpretation of the gross
receipts tax a&as a conseqguence of the enactment of Ch. 437, L.
1985, which provides a five ycar statute of limitations for the
tax. Under prior 1law and interpretation property taxes and
vehicle fees had to be both incurred and paid during the calen-
dar vear in which the tax was withheld. Under the amended rule
to be eligibie for a refurnd, the personal property tax and motor
vehicle license fee need onlv be incurred during the year of the
withholding and payment of these taxes may occur anytime during
the five year statute of limitations for the gross receipts tax.
After payment of the taxes occurs, a refund may be claimed. The
amendment is necessary to notifyv contractors of this change.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than September 24, 1987.

5. If a person who 1is directly affected by the proposed
amendments wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Clec Anderson at the above address no
later than September 24, 1987,

6. 1If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
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adoption; from the Administrative Code Committee of the Legisla-
ture; from a governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis-
ter. Ten percent of those persons directly affected has Dbeen

determined to be 25. g

OHN D. LaFAVER, Director
De gmant of Revenue

Certified to Secretary of State 08/17/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- } NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42.11.201 through ) on ARM 42.11.201 through
42.11.252 relating to Montana ) 42.11.252 relating to Montana
Liguor Vendors and Representa-) Liguor Vendors and Representa-
tives. ) tives

TO: All Interested Persons:

1. On September 21, 1987, at 9:00 a.m. , a public hearing
will be held in the Fourth Fleoor Conference Room of the Mitchell
Building, at Helena, Montana, to consider amendments of ARM
42.11.201 through 42.11.252 relating to Montana Liquor Vendors
and Representatives.

2. The rules as proposed to be amended provide as follows:

42.11.201 DEFINITIONS (1) As wused in this sub-chapter,
the following definitions apply:

(a) "Broker" means a person, partnership, association, or
corporation whe asts on mehalf of employed by a .vendor to pre-
mote the smie of liquer within Menmeana arrange for the employ-
ment and registration of the vendor's representatives as
provided by these rules and/or to supervise those representa-
tives,

{bo}--LBrokeria Dermit! means a permit issued te a broker
entitling it ke act on behalf of a vendor teo premete the sale of
tigquer :m Meneama and te register representmtives im aeeordance
with these rulesc

(b)  "Employ" means to engage the services of a person
either through direct supervision and control of the person or
through a contract for services with the person.

(¢} "Licensee” means a person, partnership, association, or
corporation holding a Montana retail liquor license and retail
liquor operations located on U. S. military installations within
Montana,

(d) "promote"™ means to solicit the listing and maintenance
of products In accordance with liquor division listing and
delisting procedures; arrange for special orders of products not
regularly Tisted by the liquor division; advertlse products
regularly listed by the liguor division in accordance with ARM
42.11.245 and ARM 42,13.212; call on licenseées, state liquor
store managers, state ligquor store agents, and liquor division
personnel to develop product identification and to provide prod-
uct information; and distribute product samples in accordance
with ARM 42711.243.

+£} {e]  "Representative" means a person employed and regis-
tered, ~as provided by these rules, by a breker er vendor to
promote the sale of *iquerx the vendor's products in Montana,

(f) “"Resident" means a person who dwells within the state
of Montana except for occasional trips out of state.
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+e}(g) "Vendor" means a person, partnership, association,
or corporation selling liguor to the department and to whom the
department makes payment for liquor received.

¥£¥ (n) "vendor's Permit" means a permit issued to a vendor
entitling it to »egister promote the sale of its products in

Montana through representatives registered 1in accordance with
these rules.

(2) Other words and phrases used in these rules shall have
the meaning ascribed to them in the Montana Alcoholic Beverage
Code, as amended, and if not defined therein , have their usual
and customary meaning. AUTH, 16-1-303, Auth Ext. Sec. 2, Ch.
293, L. 1987, Eff. 10/1/87; IMP, 16-3-103,

42.11.205 VENDORS EMPLOYMENT OF REPRESENTATIVES ANP BROKERS
(1) “Vendors who desire to have their products promoted within
in Montana may+ shall employ and register at least one person
and may employ and register one additional person to promote the
sale of the vendor's products in Montana, A broker may arrange
for the employment and registration of a representative. A
person who is a broker may be registered as a representative as
provided in these rules.

{a}——empioy tndividuais under the divect superyicsion and
conerel: of the vendor ke reprasent eond premote +the venderls
preducts or

tb}--engage the serviee of & broker to act en behaif of ehe
vendeoy to promete the venderlas produetss

£2}~--A vender whoe cheoses {i}<4a)} must appiy *o the Iiquer
divisien fer a vendeorlis permit which will autherire the vendeor
to registey reapresentatives with the deparement o eaki upen
retail liesemsees and other pessons; and e promete the sale of
the vendoris brand of iigquers

43¥~-A vendor who chooses {(i)th} muse submit a ietter to the
tiquoy divisism authoriring the breker to act on the venderls
behatf im the premetion of the vendorls products withim Mentanar

ta)y--A broker engaged by a vender &e premete its producks
must apply te the ligquer divisien for a brekeris permit whieh
wilt autherire the breker &0 register mepresentatives with the
deparement whe may ¢ali upen retail iicensees and eother perasens
and te promeote the sate of the venderls brand of ligquers:

(2) A vendor, a vendor's employee, or a vendor's broker may
only promote the sale of its products in Montana when accompa-
nied by the vendor's representative, except as provided in (3).

(3} A vendor shall have 60 days to register a replacement
for a representative who has resigned and who is the vendor's
only representative. The vendor may only continue to promote
the sale of its products in Montana without a registered repre-
sentative during this period 1f the vendor provides to the 1lig-
uor division advance written notice idéentifying the unregistered
representative.

AUTH, 16-1-303, Auth Ext. Sec. 2, Ch. 293, L. 1987, Eff.
107/1787; IMP, 16=3-103,
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42.11.211 REGISTRATION OF REPRESENTATIVES (1) Any person
acting as a representative of a vendor ey bmekes must be regis-
tered with the department by the vendor in accordance with the
provisions of ARM 42.11.212 ~through 42.11.215 and have been
issued an identification card as provided for in ARM 42.11.232.

{2) No perscon may be registered as a representative who is:

(2) an alcoholic beverage retail licensee, licensed beer
wholesaler, table wine distributor, or brewer;

{b} an officer, director, agent, or emplovee of an alcohol-
ic beverage retail licensee, licensed beer wholesaler, tabie
wine distributor, cr Lrewer; er

{c) not at least 18 vears of age and of good reputer, or

(d) not a resident of Montana within 30 days of application
for registration,

(3) In considering an application for registration of a
representative, the department shall consider all matters per-
taining to the residency, gqualifications, experience, and char-
acter (includirg criminal record, if any) of the representative
to be registered.

(4) An reguest application to vregister a representative
must be accompanied by two recent unmounted photographs 1% inch=~
es square, of the representative to be registered.

(5) An application to register a representative must be
signed by the vendor or an official of the vendor.

{(6) "Registration of a representative 1s not effective until
30 days after the liquor division receives a properly completed
application and has approved the application.,

(7] Evidence of residency Includes:

(a) qualificatior to vote in a Montana election, or

(b) t1ling a Montana income tax return. AUTH, 16-1~303,
Auth. Ext. Sec. 2, Ch. 293, L. 1987, Eff. 10/1/87; IMP,
16-3-103.

42.11.212 RESTRICTION ON NUMBER OF REPRESENTATIVES (1) No
vendor ey breker mav empioy have less than one or more than two
representatives registered to promote the sale of its products
in Montana.

(2) An identification card shall neither be issued to an
=Nt reprisentative nor_ shall the application for a repre-
-2 be approved 1f two dentification cards have previous-
"issued for the vendor and are still outstanding. One of
the  previously issued identification cards must be returned to
the Tque  division before a new identification card may  be
Tssued unless the vendor has provided the lLiguor division with
an_acceptable explanation in writing showing why 1t is impossi-
ble or impractical to return the card. AUTH 16-1-303, Auth Ext.
Sec. 2, Ch. 293, L. 1987, Frf. 10/1/87; Imp, 16-3-1C3.

42.11.213 APPLICATION FOR VENDOR OR BROKER PERMIT (1) A
vendor ex= breker who desires ke employ represepetatives €o eaii
upen reksil lieensees and etk:=» persens to promote the sale of
his brards of liquor through a representative registered in
accordance with these rules must be the holder of a Montana
vendor er breker perm.t. Such vendor er breker is ehen eligibie
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ko must register at least one representative & 1in accordance
with ARM 42.11.211 through 42.11.215 to hold a permit. The
vendor e breker shall apply for the registration ot 4 represen-
tative s on forms provided by the liquor division.

(2) In considering an application for a vendor er breker
permit, the department shall consider all matters pertaining to
the general reputation of the vendor er bweker. AUTH 16-1-303,
Auth Ext, Sec., 2, Ch. 293, L. 1987, Eff. 10/1/87; IMP, 16-3-103,

42.11.214 PERMIT AND REGISTRATION FEES (1) An applicant
for a vendor er breker permit must file a written application on
the form provided by the liquor division accompanied by a $25
annual permit fee.

{2) A vendor er bweker seeking to register a representative
must file a registration form provided by the liquor division
accompanied by a $25 annual registration fee, AUTH 16~1-303,
Auth Ext. Sec. 2, Ch. 293, L. 1987, Eff. 10/1/87; IMP, 16-3-~103.

42.11.215 EXPIRATION AND RENEWAIL OF REGISTRATION (1) A
vendor 1s er brekerls permit shall be issued for the fiseat year
beginning Jdudy October 1 and ending Jume September 30, a1l
permits expire dume September 30. A vendor er breler permit may
be renewed annually by filing an application for renewal on
form s provided by the liquor division accompanied by the $25
filing fee,

(2) A vendor er breker may register a representative sfor
the fisem® year beginning éuiy October 1 and ending dume Septem-
ber 30. A registration expires” on September 30. Registration
may be renewed by filing an application for renewal of registra-
tion on a form sprovided by the liquor division anmd paying
accompanied b a $25 filing fee for each representative. AUTH
I6-1-303, Aut% Ext. Sec., 2, Ch. 293, L. 1987, Eff. 10/1787; IMP,
16-3-103,

42,11.217 CANCELLATION OF REGISTRATION (1) The department
shall cancel the registration of a vendor's representative if
requested in writing by the vendor er broker.

423--A vender whe terminates i&s sqreement with a broker
must notify the deparement in writing that the broker and any
representatives regiaskered by the broker are ne lenger author-
ired te promote the vendorts preducts:

43}--Whenever a broker acts on behaif of oniy one vender and
they terminete their agreememe; the wegiserakion of any repre-
sentatives empleyed by the broker must be eancelled by the bre-
ker as provided in subseewien {1} abever AUTH 16-1-303, Auth
Ext. Sec. 2, ch. 293, L. 1987, Eff. 10/1/87; IMP, 16-3-103,

42.11.232 REPRESENTATIVE IDENTIFICATION CARDS (1) Whenev-
er the liguor division approves a vendor's er brekerls reglstra-
tion of a representative 8, the division shall issue an
identification card to the representative containing the name,
address, and physical description of the representative. A
recent photograph of the representative must be attached to the
identification card. The card must be countersigned by the

16-8/27/87 MAR Notice No. 42-2-364



~1445-

administrator or assistant administrator of the liquor division,
The representative must return the identification card to the
vendor er breker when requested. AUTH 16-1-303, Auth Ext. Sec.
2, Ch. 293, L. 1987, Eff, 10/1/87; IMP, 16-3-103.

42.11.242 INFORMATION ON STATE LIQUOR STORE INVENTORIES
(1) A Rrepresentative s may call on state liquor stores or
liquor division personnel for information as to a stores' mer-
chandise and inventories, AUTH 16-1~-303, Auth Ext. Sec. 2, Ch.
293, L. 1987, Eff. 10/1/87; IMP, 16-3-103.

42.11.243 BSAMPFLES (1} A vendor may use no more than 24
cases of 1liquor as samples during any calendar year. This
allotment includes all brands of liguor produced or sold by a
vendor. A Rrepresentatives may distribute samples.

(2) For the purposes of this section and ARM 42.11.244, a
sample is defined as a container of liquor presented by a repre-
sentative for inspection or a demonstration of the quality of
the product.

(3) A sample may not exceed 1 pint or its metric equiva-
lent, 500 milliliters.

(4) A sample of no more than 1 pint or its metric equiva-
lent of any liquor and ne me¥e thamn 1 gaillen ey its meerie
eguivatent of any wimer may be furnished or given to a licensed
retailer who has not previcusly purchased that product.

(5) A ssample sof liquor may only be purchased emiythrough
state liquor stores at retail price. A separate order for a
sample smust be placed by each registered representative whose
name and identification number must appear on the order. AUTH
16-1-303, Auth Ext. Sec. 2, Ch. 293, L. 1987, Eff. 10/1/87; IMP,
16~3=-103.

42,11.244 RECORDS RELATED TO SAMPLES -- DEPARTMENT EXAMI-
NATIONS (1) Each autherimedregistered representative shall
maintain a permanent sample log which must contain a listing of
all sample purchases, the name and location of each recipient,
and the date the sample was received.

{2) A s6sample sdistributed to anya licensee must be report-
ed to the department of revenue invéstigation program on a
monthly basis on the form ssupplied by the investigation pro-
gram.

(3) The department may, at any reasonable time and place,
examine the records of ehea registered representative. For the
purposes of this rule, reasonable time and place means normal
business hours at the representative's place of business. AUTH
16-1-3G3, Auth Ext. Sec. 2, Ch. 293, L. 1987, Eff. 10/1/87; IMP,
16-3-103.

42,11.245 ADVERTISING SPECIALTIES (1) Regulations number
6=2% 6.85 and 6v28 6.87 of the Bureau of Alcohol, Tobacco and
Firearms, United States Department of the Treasury as set forth
in 27 C.F.R., and subgequent amendments and supplements, are
hereby adopted as though fully set forth herein as the
regulations for consumer advertising specialties and retailer
advertising speclalties.
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(2) Vendors and agenks representatives may distribute such
advertising specialties to the extent allowed by requlations
6737 6.85 and 628 6.87 of 27 C.F.R. AUTH 16-1-303, Auth Ext.
Sec. 2, Ch. 293, L. 1987, Eff. 10/1/87; IMP, 16-3-103.

42,11.251 UNLAWFUL ACTS (1) Sections 16-1-304, 16-2-105,
16-3-101, +threugk 16-3~103, 16-6-104(1), and 16~6-301, MCA, of
the Montana Alcoholic Beverage Code provide that certain prac-
tices 1in connection with the sale of alcoholic beverages shall
be unlawful, All vendors sy and their brokers 7 and representa-
tives shall be familiar with and abide by these statutes.

(2) Although not limiting the scope of the statutory provi-
sions and with the exception of the advertising specialties of
ARM 42,11.245, the following practices are in violation of one
or more of these sections:

(a) to grant, allow, pay, or rebate merchandise or any
other thing of value to any licensee or his servants, agents, or
employees, including the purchase of merchandise at retail for
delivery to a licensee;

(b) to grant, allow, or pay anything of value to a licensee
or his servants, agents, or employees for the privilege of
advertising display;

{(c) to purchase drinks "for the house" to induce the pur=-
chase of particular brands;

(d) to induce liguor division personnel to promote the sale
of particular brands. This prohibition does not apply to dis-
cussions between vendors 5 brekers; or representatives and lig-
uor division employees with regard to the department's purchase
of liquor and wines ,

(e) to grant, allow, or pay money or anything of substan=-
tial value to licensees or their agents or employees in order to
induce the sale of particular brands;

(f) to represent, expressly or by implication, that thea
vendor, broker 5 or representative is affiliated with or has any
influence withover any department of the state government;

(g) to repurchase, replace, or exchange any liquors pur-
chased by licensees or other persons from state liquor stores.
AUTH 16~1-303, Auth Ext. Sec. 2, Ch. 293, L. 1987, Eff. 10/1/87:
IMP, 16-3-103.

42.11.252 REVOCATION OR SUSPENSION OF PERMITS OR REGISTRA-
TIONS (1) The department may, after notice and opportunity for
hearing in conformity with the provisions of the Montana admin-
istrative procedure act, deny, suspend, or revoke 7 er eangel a
vendor'sy brekerlisy permit or representative's pesmit er regis-—
tration if it determines that the vendor; breker; or representa-
tive has violated any provision of the Montana alcoholic
beverage code or administrative rule of Montana relating to
alcoholic beverages, or upon any other reasonable cause shown.

(2) A vendor; brekery; or representative whose permit or
registration has been denieds suapended;or revoked 5 er eanm-
eeited is ineligible to hold any permit or registration under
this chapter, any other rule of the department or any law of
Montana relating to liquor for a period up to 3 years from the
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date the permit or registration was denied; suspended; or
revoked 7 or eaneetried . AUTH 16-1-303, Auth Ext. Sec. 2, ¢h.
293, I, 1987, Eff, 10/1/87; IMP, 16-3-103.

3, The above-referenced amendments are necessary for the
following reasons:

42.11.201 through 42.11.252 are being proposed for amendment
becsuse the current rules concerning liquor vendors and their
representatives, which these rules involve, are not consistent
with the law as amended by KB 574, Some rule amendments are
being proposed to overcome past problems.

42.11.201 defines terms uscd in the rest of the sub-chapter.
The terms "employ", "promote", "representative", "resident", and
"vendcer" are used in the law, but are not defined there. The
term "broker" is defined to recognize that wvendors may emplov
brokers to arrange for and manage reglstered representatives,
The term "employ" needs to be defined to clarify the relation-
ship that can exist between a vendor and a representative. The
term "representative" needs to have the definition amended to
make the language ccncerning what a vendor sells conform with
the language used in the law and to delete reference to a repre-
sentative being employed by a broker since the law only indi-
cates representatives being emploved by a vendor. The term
"resident" needs to be defined to indicate the degree to which a
person must be located in Montana to qualify as a resident. The
term "vendor" needs to have the definition amended to make clear
that a vendor's relationship with the department is not limited
to the promotion of liquor hut includes the eventual completion
of a sales transaction ending in the department's pavment for
liquor received.

The term "vendor's permit" needs to have the definition
amended to make the language concerning what a vendor is permit-
ted to do conform with the language used in the law. The term
"broker" needs to have the definition amended to eliminate ref-
erence to a broker performing promoticonal activities independent
of a registered representative. A person who is a broker mayv
promote the sale of a vendor's product after becoming registered
as a representative or wher accompanied by the vendeor's repre-
sentative; otherwise, a broker functions as a vendor's facilita-
tor of proper representation. The term ‘“broker's permit" no
longer needs to be defined since the only regulation required by
the law concerns vendors and representatives:; a broker does not
need a permit to perform the brokerage services defined in the
rule.

MPmendment to 42.11.205 is being proposed to eliminate confu-
sion that has existed in the past about the roles of vendors and
brokers in the hiring and registration of representatives, to
eliminate reference to a broker performing promotional activi-
ties independent of a vregistered representative, and to
eliminate reference to a broker's permit requirement. The rule
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alsc needs to be amended to define the method of promoting prod-
ucts during the 60~day vacansy of a representative position
allowed in the law.

Amendment to 42.11.211 is being proposed to include Montana
residency as an additional requirement of the registration since
residency is now a requirement of the law. The amendment
requires the vendor to register a representative directly and
sign the registration application since the law specifies that
the representative shall be employed by the vendor. The amend-
ment also clears up an inconsistency in the current rule con-
cerning the prohibition of a representative being or working for
an alcoholic beverage retail licensee and provides for a 30-day
administrative period to process an application to prevent prob-
lems experienced in the past with last minute registrations.
Since the law requires representatives to be Montana residents,
evidence of being a resident is needed to to carry out the law.

Amendment to 42.11.212 is being proposed to specify the
method by which the department will control the number of repre-
sentatives allowed a vendor in order to reasonably assure main-
tenance of the limitations specified in the law.

Amendment to 42.11,213 and 42.11.214 are being proposed to
eliminate application and fees for broker permits since a broker
does not need a permit to perform the brokerage services defined
in the rules.

Amendment to 42,11.215 is being proposed to eliminate refer-
ence to broker permits which are not required and to change the
vendor permit and representative registration cycle to an Octo-
ber 1 to September 30 year to aid the liquor division's work
flow.

Amendment to 42.11.217 is being proposed to eliminate the
requirement that a vendor must notify the department of termina-
tion of its agreement with a broker since there is no need to
regulate a vendor/broker relationship. The requirements in the
law are adequately satisfied by regulating registration of ven-
dors and their representatives,

Amendment to 42.11.232 1is being proposed to eliminate the
reference to a broker's registration of representatives and the
return of identification cards to a broker since registration is
to be formally made by the vendor.

Amendment to 42.11.243 is being proposed to eliminate the
reference to a hroker's registration of representatives and the
return of identification cards to a broker since registration is
to be formally made by the vendor.

Amendment to 42.11.244 is being proposed to substitute the

term "registered" for "authorized" in order to prevent confusion
about the use of different terminoclogy.
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Amendment to 42.11.245 is being proposed to provide the
correct references to the federal register and to substitute the
term ‘“"representatives" for "agents"™ in order to prevent confu-
sion about the use of different terminoleogy.

Amendment to 42.11.251 and 42.11,252 are being proposed, 1)
to eliminate reference to table wine and to brokers representing
products to the liquor division (which they are no longer
authorized to do wunless they are also registered representa-
tives) and 2) to make a distinction between suspension and c¢an-
cellation of permits or registration that is not clear in the
current rule.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than September 24, 1987.

5. Michael G. Garrity, Office of lLegal Affairs, Department
of Revenue, has been designated to preside over and conduct the
hearing.

LaFAVER, Director
tment of Revenue

Dep.

Certified to Secretary of State 08/17/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION) NQTICE OF PUBLIC HEARING on
of Rule I through V relating ) the PROPOSED ADOPTION of Rule
to Corporation License Tax ) I through V relating to
Exemption for Research and Corporation License Tax

)
Development Firms. ) Exemption for Research and
} Development Firms.

TO: All Interested Persons:

1, On September 17, 1987, at 9:30 a.m., a public hearing
will be held in the Fourth Flocr Conference Room of the Mitchell
Building, at Helena, Montana, to consider the adoption of rule I
through V, relating to corporation license tax exemption for
research and development firms.

2. The proposed rules do not replace or modify any section
currently found in the Administrative Rules of Montana.

3. The new rules as proposed to be adopted provides as
follows:

RULE I RESEARCH AND DEVELOPMENT - APPLICATION AND ELIGIBIL-
ITY (l) The department, through its natural resource and cor-
poration tax division, will certify the eligibility of firms for
both the five-year corporation tax exemption and the class five
research and development property classification.

(2} A firm may apply for either or both the corporation tax
or property tax benefit, Claiming one of the benefits is not a
prerequisite to c¢laiming the other.

(3) To gualify for the class five propertyv classification,
a firm must apply annually to the department on or before Janu-
ary 1 of the year for which the classification is desired.

(4) To obtain the corporate license tax exemption, the firm
must file an annual application with the department befcre the
end of the first calendar quarter during which the firm does
business in Montana.

(5) Taxpayers will be required to submit information deter-
mined to be necessary by the department for evaluating the eli-
bility of firms for the research and development tax benefits.
AUTH 15-31-501, 15-~1-201, Auth Ext. Sec. 7, Ch. 659, L. 1987,
Eff. 7/1/87; IMP Secs. 1 and 3, Ch. 659, L. 1987.

RULE II RESEARCH AND DEVELOPMENT FIRM - EXEMPTION PERIOQD
(1) An entity that qualifies as a research and development firm
as defined in 15-1-101(1) (o) and is incorporated or gualified to
do business in Montana on or after July 1, 1987 is exempt from
the corporation license tax on the net income earned from
research and development activitieg for its first five tax peri-
ods.,

(2) A corporation which qualifies as a research and
development firm wunder 15-1-101(1) (o) and began operating in

16-5/27/87 MAR Notice No. 42-2-365



-1451-

Montana prior to July 1, 1987, will be allowed an exemption from
the Montana Corporation License Tax on research and develccment
net income earned on or aiter July 1, 1987 for the balance of
its first <five tax periods of activity in Montana. AUTH
15-31-501, MCA, Auth, Ext. Sec. 7, Ch., 659, L. 19¢7, EFfZ.
7/1/87, IMP, sSec. 1, Ch. 659, L. 1987.

RULE III REORGANTIZATIONS {1) A corporation which is cre-
ated through the reorcanization of a corporation currently oper-
ating in Montana, 1is nect eligible for the research and
development tay henefits if the newly created research and
development subsidiary is c¢ssentially continuing current and
past activities of the parent in Montana. If the newly created
corporation is carrying on new research and development activi-
ties separate and distinct from the operations of the parent,
the corporation will be eligible for tax benefits. AUTH 15-31-501,
MCA, Auth. Ext. Sec. 7, Ch. €59, L. 1987, Eff. 7/1/87, IMF, Sec.
1, Ch. 659, L. 1987. -

RULE IV "PRINCIPAL PURPOSE" DEFINED (1) In order for a
firm to gualify as a research and development firm, over 50% of
the real and tangible personal propertv located in Montana and
50% of its Montana payroll must be directly related to research
and development activities. AUTH 15-31-501, MCA, Auth. Ext.
Sec. 7, Ch. 659, L. 1087, £ff. 7/1/87, IMP, Sec. 2, Ch. 659, L.
1987.

RULE V UNRELATED INCOME (1) Income earned by a research
and development firm which is unrelated to research and develop-
ment activities is not eligible for the five year exemption from
the Montana Corporation Ficense Tax. 1In making the determina-
tion of whether income earned is related to research and devel-
opment activities, the department will review the facts
presented in each case. However, the following examples demon-
strate how the department would decide under certain situations.

(a) If a research and development firm derives income from
a contract to perform research and development activities only,
all of that income will be eligible for the exemption.

(b) If a research and development firm develops a patent
from which i1t either sells or receives royalties, such incone
shall be deemed to be rescarch and development income eligible
for the exemption.

(c) If a research and development firm is in two distinct
businesses, oily the income related tc the research and develop-
ment activity shall be exempt.

(d) If a research and development firm develops a product
which it then begins to manufacture and sell, a portion of the
income from selling the product shall be deemed to be related to
the research and develepment activities. The portien of the
total Montana net income deemed to be research and development
income activities shall be based upon the average percentage of
Montana real and tangible personal property and Montana payroll
related to the research and development activities as presented
below:

MAR Notice No. 42-2-3553 16-8/27/87



-1452-

R&D Montana Real & Tangible
R&D Montana Payroll + Personael Property
Total Montana Payroll Total Montana Real & Tangible
Personal Property

Divided by 2

AUTH 15-31~501, MCA, Auth. Ext. Sec. 7, Ch. 659, L. 1987, Eff,
771787, IMP, Sec. 1, Ch. 659, L. 1987.

4. The department proposes these rules for the following
reasons: .

Rule I sets forth the filing requirements necessary to
obtain the class 5 property classification and the corporate
license tax exemption. The rule states that the application
must be submitted on an annual basis. This requirement is nec-
essary to insure that those taxpavers receiving both property
tax and corporate income tax relief are in fact research and
development companies.

Rule II 1is necessary hecause it addresses the question of
how to treat entities that would qualify as research and devel-
opment firms, but were operating in Montana prior to July 1,
1987. In an attempt to treat all taxpayers -equally, the rule
provides that those research and develop entities that were in
existence prior to July 1, 1987, will be eligible for a corpo-
rate license tax exemption on the balance of their first five
tax period,

Rule III addresses the situation where a research and devel-
opment firm is created through the reorganization of a currently
existing firm. The rule attempts to deal with situations by
loocking at the substance of the action rather than the form. Tf
the final result of the reorganization is the creation of a
research and development activity which ig new to the State,
the newly created entity will be eligible for the 5 year exemp-
tion,

Rule IV defines "principal purpose” as reguired by Ch., 659,

L. 1987. 1In order for a firm to qualify as a research and

development corporation, its "principal purpose" must be that of

research and development. This rule basically provides that over

508 of the firm's activities must be related to research and

?gvelopment in order to cualify as a research and development
irm,

Rule V is necessary since CH. 650, L. 1987, states that only
income from research and development activities is exempt from
the corporation license tax. This rule clarifies how income
related to research and development shall be computed,

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing, Written
data, views, or arguments may also be submitted to:
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Cleo Anderson

Department of Revenue

office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than September 24, 1987,

6. Eric Fehlig, Tax Counsel, Department of Revenue, has
been designated to preside over and conduct the hearing,

Certified to Secretary of State 08/17/87.
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BEFORE THE DEPARTMENT OF SOCTAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rules 46.13.302,
46.13.303, 46.13.304,
46,13.401, 46.13.403 and
46.13.502 pertaining to the
Low Income Energy Assistance
Program

NOTICE OF PUBLIC HEARING CN
THE PROPOSED AMENDMENT OF
RULES 46.13.302, 46.13.203,
46.13.304, 46.13.401,
46.13.403 AND 46.12.502
PERTAINING TO THE LOW INCOME
ENERGY ASSISTANCE PROGRAM

TO: All Interested Persons

1. On September 16, 1987, at 92:00 a.m., a public hear-
ing will be held in the auditorium of the Social and Rehabili-
tation Services Building, 111 Sanders, Helena, Montana, to
consider the proposed amendment of Rules 46.13.302, 46,13,303,
46,13.304, 46,13.401, 46.13.403 and 46.13.502 pertaining to
the Low Income Energy Assistance Program.

2, The rules as proposed to be amended provide as fol-
lows:

46.13.302 ELIGIBILITY REQUIREMENTS FOR CERTAIN TYPES GF

INDIVIDUALS AND HOUSEHQLDS Subsections (1) throudﬁ
(4) (a) remain the same.

(5) Households in Ravalli county, selected for the pilot
percentage of income project, will be eligible accecrding to
the rules specific to that project.

AUTH: Sec., 53-2-201 MCA; AUTH Extension, Sec. 113, Ch.
609, L. 1987, Eff. 7/1/87
IMP: Sec. 53-2-201 MCa

46.13.303 TABLES OF GROSE RECEIPTS AND INCOME STANLARDS

(1} The income standards in the table in subsection (2)
below are the 1986 1987 U.S. govermment office of management
and budget poverty levels for households of different sizes,
This table applies to all households, including self-employed
households.

(a) Households with annual gross income at or below 125%
of the 1966 1987 poverty level are financially eligible for
low income energy assistance. Households with an annual grocs
income above 125% of the 2986 1987 poverty level are ineligi-
ble for low income energy assistance.

(2) Income standards for all households:
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Poverty 50 125 150
Family Size Guideline Percent Percent Percent
§ 5,500 $§ 2,750 $ 6,875 ¢ 8,250
1 $-~57360 $-~2dre80 $--65700 £--87040
7,400 3,700 9,250 11,100
2 45240 35620 05858 167866
6,300 4,650 11,625 13,950
3 95120 45560 115406 135688
11,200 5,600 14,000 16,800
4 +14000 54500 $25750 +655600
13,100 6,550 16,375 19,650
5 +2;886 65440 1654080 15,330
15,000 7,500 18,750 22,500
6 1457608 Fy380 185430 225+46
16,900 8,450 21,125 25,350
7 165640 85320 205800 247560
18,800 9,400 23,500 28,200
8 187520 04260 2335150 277780
1,900 950 2,375 2,850
Additional wember add 14886 546 25358 27828

AUTH: Sec. 53-2-201 MCA; AUTH Extension, Sec. 113, Ch.
609, L. 1987, Eff. 7/1/87
IMP: Sec. 53«2-~201 MCA

46.13.304 INCOME (1) Definitions:

Subsections (1) through (1) (b) remain the same.

{c) Medical and dental deductions mean all medical and
dental payments for allowable costs, as described in (4), made
by members of the household iv the twelve months immediately
preceding the month of application, Medical and dental deduc-
tiong shall not irclude medical payments by the household
which are reimbursable by a third party. Medical deductions
can only be subtracted from annual gross income that is
between 125% and 150% of the 1886 1987 U.,S, government office
of management &nd budget poverty level for the particular
household size, Households meeting the income standards in
ARM 46.,13.303(2) after this adjustment are eligible for bene-
fits.

Subsections (1) (d) through (4) (Jj) remain the same.

AUTH: Sec. 53-2-201 MCA; AUTH Extension, Sec. 113, Ch.
609, 1. 1987, Eff. 7/1/87
IMP: Sec. 53-2-201 MCA

46,13.401 BENEFIT AWARD MATRICES Subsection (1) remains
the came.

(2) The benefit award matrices which follow establish
the maximum benefit available to an eligible household for a
full winter heating season (October thru April). The maximum
benefit varies by household income level, (100% if at or below
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100% of OMB poverty, 75% if between 101% - 125% of OMB poverty
level) type of primary heating fuel and in certain cases by
vendor, the type of dwelling (single family unit, multi-family
unit, mobile home), and the number of bedrooms in a shelter or
rental unit. Applicants may c¢laim no more bedrooms than
household memberss except that elderly and handicapped house-
holds who can demonstrate unmet need are entitled to a minimum
of two bedrooms 1f the home contaiis more than one bedroom.
The maximum benefit also varies by local contracteor districts
to account for climatic differences across the state.
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MAXIMUM-BENEFIP-AWARD-MAPREIX-FOR
LE-BIEPRICFE-Ey-EF~-&-FFF

Fhillips,-Vatleyy-Banielar;~Shevidan;-Reeseveity-Garfields
Me€ene;-Richiend;-Bawsony-FPraivies-Wibauwky-Reaebud;
Fraasurery-Cuskerr-Failonr-Powder-River-and-Carter-Counties

i-Bedroem-Home A-Bedroom-Home

Singie Mpleio Eingie Mulei-

Family Family Mebite Famity Famity Mebiile
Pype-Fuel Hnie Bate Heme Unie Bnite Heme
Natural-gas 373 325 3437 456 39% 434
Fuel-943 435 382 469 536 466 498
Propane 583 438 468 ot4 535 53%
Bieckrictby
RrBrAT 599 c23 857 732 €33 68%
Electrietty
MzB<Hr 916 393 852 3320 974 1043
Corl 238 207 233 287 258 236
Weed 2537 224 239 332 286 295

3-Bedroom-Home 4+-Bedroom-Home

Eingie Multi- Singie Muiei-

Pamily PFamily  Meobiie Famiéiy FPamily Mobiie
Fype-Fual Unie Unie Home Unie Bnit Home
Natural-Gas 516 449 486 582 585 540
Fuei-0il [2:ES 536 567 683 594 635
Propane €98 687 649 783 686 F27
Biectyiethy
RrExAT 832 724 734 532 811 867
Eieckrietty
MzBrH+ 3233 $16% 3383 3425 1248 $326
Cont 356 316 333 416 3682 387
Weed 386 336 359 458 303 419
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MAXFMUM-~-BENEFFP-AWARD-MATREIX-FER

BE-BEISPRICF-FV

hibertyy-Hiti-and-Bleine-Counties

1-Bedreom-Heme

2-Bedroom-Heme

Stngle Mulei- Single Mulei-

Family Family Mobtte Pamiity Family Mebiie
Fype-Fuek Ynde Bnie Home Hnié Bnie Home
Neturai-cag 288 253 268 353 368 329
Puei-0i1 413 359 384 563 438 468
Prepane 543 4732 585 663 537 616
Eleckrieity 635 553 59% 2R3 676 723
Eoal 252 239 234 335 234 283
Weed 273 238 254 34% 297 337

3-Bedreoom-Heme 4+-Bedroom-Heme

Sxmegle Muietr- Simgte Mulez-

Famity Family Mebiie Famity Family Mebile
Pype-Fuei Bnie Bnit Heme Ynie Unie Heme
Naturai-Gas 46% 349 373 452 393 420
Fuei-gii 532 498 532 643 558 596
Prepane 583 655 7631 844 #34 785
Fiectrieitey 883 768 B33 988 866 518
ceont 338 329 352 44 364 416
Weed 418 356 368% 478 416 444
l6-~8/27/87 MAR Notice No. 46-2-515



-1459-

MAXIMEM-BENEFID-AWARM-MAFRIX-FOR
BE~BEEFRICT-V

8taeter -Foole;-Ponderar;—FTekonsy
€henteau-and-Caseade-Counties

i-Bedveem-Home 2-Bedresem-Home

Singte Maiei- Simgie Muiti-

Famiiy Pamity Mebite Family Family Mebkiie
Pype-Fuel Brit Ynite Hame Baie dnit Hoeme
Naturat-Gase
E<F-G+ ) 285 2537 274 360 314 335
Katurat-Gas
MzPs€x 247 215 236 363 264 288
Fueit-61% 33% 288 368 464 356% 375
Prepane 552 486 513 674 586 637
Bieetriesey 545 434 5637 666 539 619
coat 216 188 26% 278 235 251
Wood 234 264 218 293 254 BF2

3~Bedroom-Heme 4+-Bed»nem-Home

Singte Maiei- Singie Muibi-

Famiiy Pamiiy Mebile Family Famity Mebile
Pype-Fuel Bngt _Bnie Heme Unit Hnie Heme
Naturat-Gas
57Fc6~ 408 355 378 450 399 427
Ratnrat-6as
M=PzEx 343 299 319 382 337 366
Funel-6i% 459 3569 422 514 443 438
Preopane 766 6E6 F32 858 747 758
Eleetrieiky 7?56 658 383 847 F37 788
€oat 324 282 383 378 329 352
Weed 352 385 326 416 356 38%

MAR Notice No. 46-2-515 le-8/27/87



-1460~

MAXIMUM-BENEFIP-AWARB-MATRIX-FOR
LE-BESPRICP-VE

Fergusy-Fudith-Bagsiny-Peeroteumy-Wheatiands
Geiden-Valiey-and-Mussetsheii-Countics

+-Bedreeom—Home 2-Bedreom-Heme

Singie Mulki- Single Muleti-

Pamity FPEamiziy Mebiie Famiiy Femity Mebiie
Fype-Fuet Hnie Unie Heme Unit Hnit Heme
Natural-Gagy 286 243 260 343 299 339
Fuei-0i1 427 ELE] 397 520 453 484
Prepane 5831 585 546 789 617 666
Eleatristpy &7 537 574 754 656 762
€oal 245 233 2238 386 266 285
Woed 28665 23% 247 338 288 368

3-Bedreom-Heme . 4+-Bedrosm-Heme

Simgie Mulei- Singte Muiti-

Eamity Famity Mebile Eamily Famiiy Mebile
Fype-Fued Unie Unie Heme Enit Unie Heme
Natural-Gasg 389 339 362 439 382 468
Fuel-0i1 5§92 515 556 663 5§32 617
Brapane 8686 783 758 963 786 848
Biectrietty 8537 746 393 966 EL] 853
Coal 367 39 341 428 373 358
Weoed 398 346 378 464 404 432

16-8/27/87 MAR Notice No. 46=2-515



~1461~

MAXIMUM-BENBRF T -AWARP-MAPRIX-FOR
hE-PEEFRECT-VEE

Bweetgrassy~Seiliwater;-Carbony
¥eliewstone-and-Big-Hoern-Counties

i-Bedroom-Home

2-Bedreom-Home

Singie Muiei- Singie Muie:-

Famity Family Mebile Family FPamiiy Mebile
Fype-~Fued Enit Hnite Heme Bntée Unte Heme
Naturai-Gas
MzBrHv 320 2329 208 302 341 366
Nakural-Gas
MP=E5 233 263 233 286 245 263
Fuei-6il 366 319 341 4437 385 433
Propane 402 356 374 453 423 453
Bleceriesty 54 446 478 629 547 578
Coat 204 33 96 255 222 235
Weed 221 192 206 276 248 254

3-Bedreom-Heme 4+-Bedroom-Home

Singte Muled- Eimgie Multi-

Famity PFamiily Mobite Pamity Familiy Mobije
Fypea-Faed Hnte Bnit Home Unie Bnie Home
Naturai-Gas
Mz-B<HT 443 386 432 459 434 459
Naturai-Cas
MzPzEx 334 282 302 366 318 336
Fuei-0ii 568 4432 432 569 495 524
Prepane 558 486 515 625 544 535
Eleetrieciey 734 622 664 866 (13 #36
Ceeal 366 266 285 353 33t 328
Wesd 333 288 368 387 336 356
MAR Notice No. 46-2-513 16=8/27/87



~-1462-

MA¥IMUM~-BENEFIP-AWARD-MAPREX-FOR
LE-B¥SPRICP-FEEE

bewis-f-Clarky-Jefferson—and
Broadwater-Counties

+-Bedreoem-Heme 2-Beadroom-Heme

Simgie Muiei- Simgie Mulei-

Famity Eamily Mebiie Family Pamity Mebiie
Pypa-Puel gnie Bris Home Unie Haie Heme
Natural-Gas 272 236 253 333 296 316
Fuei-6i% 383 333 356 463 486 434
Prepane 633 55% 585 733 6%3 738
Bileetriciby 599 53% 557 732 633 683
Coat 238 287 321 29% 258 276
Weod 25% 284 239 3322 286 299

3-Bedroem—Home 4+-Bedroom-Heme

Singie Muiws- Singte Muiei-

Famity Famiiy Mabiie Family FPamiiy Mebile
Fype-Fuel Hnie Ynit Hame Ynit Unit Heme
NHatural-Gas 378 329 351 426 278 396
Fuel-6i1 53% 462 494 595 5+8 £53
Prepane 879 765 81% 984 856 915
Eleetricitky 83z 724 334 933 8% 867
Soal 356 316 3331 416 362 3872
Weed 386 336 359 458 392 439

16-8/27/87 MAR Notice No. 46-2-515
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MARIMHM.-BEERPI®-AWARB-MAYRIX-FOR
bEE-BIEFRICT-IR

Meagher,;-Gatiatirn-and-Park-Ceunties

T-Bedxoem-Heme Z-Bedreem-Hame

Singie Muiei~ Simgle Muiei-

Famity Famity Mebite Famiiy Family Mebile
Fype-Fuel Unmid Haie Heme Bnie Brit Heme
Natuwai-Gas 233 236 253 333 290 318
Fuei-e41 283 333 356 467 486 434
Propanme 607 528 565 742 645 6568
Elcetricrty 559 523 557 732 &37 683
Eeat 238 287 2231 297 258 236
Weeod 253 Z24 230 322 2868 295

3-Bedraom-Heme 4+~Bedroom—Home

Singie Muiei- Simegie Muiei-

Famiiy Famity Mepile Famity Famiiy Mebiie
Pype-Fuel Haite Brit Heme Unit Bnit Heme
Naturai-Gasg 338 329 351 436 376 2596
Fuet-8+1 533 462 454 595 538 563
Freopane B43 #33 784 944 823 878
Eilceerieity 83a 34 734 938 811 863
coat 356 3ie 331 436 363 383
Weed 386 336 359 450 352 419
MAR Notice No. 46-2-515 le-8/27/87



-1l464-

MAXIMUM-BENEF(F-AWARD-MATRIX-FOR
EE-BEIEFRICY-X

Bimneein;-Flathead;-hake
and-Sanders-Ceunties

i-Bedreem-Home 2-Bedroom-Home

Simgle Muiii- Simgle Mutez-

Family Famiiy  Mobile Famiiy Pamily Mebile
Fype-Fued Hnit Ynie Heme Haie bBrit Heme
Netural-Gas 288 253 268 3583 308 389
Fuei-0#i 466 495 433 568 494 528
Propane €25 544 582 764 665 733
Bieetricitky
M:P:Ex 635 553 553 777 676 F22
Electrietey
FePshr 671 584 624 826 733 763
Eoal 253 219 234 315 274 233
Wood 273 238 354 341 2537 317

3-Bedroom-Heme 4+-Bedreoom-Home

Singie Muiei- Singte Mulei-

Pamily Family Mobite Famity Famiity Mebile
Pype-Fuei Unie Bntt Heme HUnte Haxe Home
Hatural-cas 403 349 373 452 353 428
Puei-0+1 646 562 662 724 €38 673
Propane 8eh 755 867 932 846 584
Blectpiashy
MzPz€=x 883 768 823 588 860 EX¥]
Electwiaiby
PrPxb= 932 811 867 +644 968 93%
Eenl 378 329 352 4431 384 418
Woed 416 356 381 478 416 444

16-8/27/87 MAR Notice No. 46-2-515%



~1465-

MAXIMUM-BENEFIF-AWARD-MAFPREX-FOR
HEe-PFSPRIEP-XT

Minerei;-Missonia-and-Ravatii-Ceunties

t-Bedvoem-Home 2-Bedroom-Home

Singie Mulei- Gingte Muiéz-

FPamity Famiiy Mebiie Pamily FPamiiy Meobile
Pype-Fuel Bk Brie Heme Hnie Unite Heme
Naturai-ces 274 239 255 33% 293 333
Faei-0id 463 463 430 564 453 525
Propane 648 564 663 792 6689 736
Bleetwrigiky 665 523 563 740 643 688
Coal 200 174 186 258 218 233
Weed 266 286 242 335 283 308

3-Bedroem-Home 4+-Bedreom-Home

Simgle Muiwi- Singie Muiei-

Famiiy PRamity  Mebile Pamiiy Pamiity Mebiie
Fype-Fuel Unit Bnie Heme Unite Hnie Heme
Naturai-Gas 382 332 355 439 374 406
Fuei-6+1 642 558 593 715 €36 669
Frepane 966 783 833 +668 832 833
Bieeericity 841 #3% 782 943 819 875
Eonl 366 263 238 ELL) 305 326
Weod 390 339 363 455 396 423

MAR Notice No. 46-2-515 16-8/27/87
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MAXEMUM- BENEFIP-AWARP-MAPRIX-FOR
RE~-BESPRICP-KEIE

Pewell;-Granite;-Beer-hodges~Bitvear-Bowsy
Beaverhead-and-Madisen—-cCounties

i-Bedroem-Home 2-Bedreoom-Home

Singte Mniti- Simgile Muiei-

Famity Family Mebite Family Famiiy Mebile
fype-Fuet bnit Hnit Home Ynie Hnit Home
Natural-Gasg 338 237 236 396 349 363
Fuei-0i1 478 416 445 583 567 542
Frepane 66% 535 614 887 762 +58
Rieceriaipy 7832 611 653 858 746 798
Eoml 278 2472 259 348 363 324
Weed 362 2632 286 333 328 35%

3-Bedreom-Heme 4+-Dedreem-Home

Singie Mulei- Singie Mulei-

Familty Famiiy Mobiie Family Femily Mebile
Pype-Fuel Hnit Bnié Home Brnie Unie Home
Naturai-Eas 443 385 438 495 434 464
Fuel-641 663 5337 €16 743 646 653
Prepane 917 %98 853 3627 853 955
Bieetrietty 976 848 587 3692 950 1016
Eenal 438 363 388 487 424 453
Weed 452 394 4% 528 459  45%

16-8/27/87 MAR Notice No. 46-2-515
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Chouteau and Cascade Counties
Single Family Units

MAXIMUM BENEFIT AWARD MATRIX FGR
LC DISTRICT V
Glacier, Toole, Pondera, Teton,

MAR Notice No.
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Multi Family Units

-1469-
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MAXIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICT VI

Golden Valley and Musselshell Counties

Fergus, Judith Basin, Petroleum, Wheatland,

16-8/27/87

Single Famlly Units
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MAXIMUM BENEFIT AWARD MATRIX FOR

MAR Notice No.

1.C DISTRICT VIT

Sweetgrass, Stillwater, Carbon,
Yellowstone and Big Rorn Counties
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Multi Famil

-1471-

@
0
ol
—
#o
Qf b
o= bl Lol (=S =4
P lam | IS |0~ fot
B 2 3N )
= o oy 1 {4
et B el et
) [ fec |
B g ot e
O |olw el
=d R AT T s
< r~'uD (=10l
(PR Gk L ]
= v}lta—vy -
o
=3
©
24
o
o
=¥
ur
[
=3
G
~
o
-
o
ks
-
I
wl oo
Q| = fefee
= e
Qo | jea | e
]
o
o
—
o]
=~
o af jo e
ajop paiov— =
o) @) [ = e e
=il | lwjele
©
E
o
<]
2] ofn
ollelei=| 2
ol |ci3=| @
2l lalelelw

fuel
oil

M.D.U.L

coal natural gas

wood

propane

electricity

natural gas

bedrcoms

z
$133

3
Fi66

g
$232

$252

O
Ll b
Bl 3]
o |

uy
i~ [
o)
el L

O
o
-1
o>

o — D
al o}
al <1 i
e |or | e [

koal =g el dand
o (O [
Ot 571 e [
o e oo Lot

16-8/27/87



LC DISTRICT VIIX

Lewis & Clark, Jefferson and
Broadwater Counties

MAXIMUM BENEFIT AWARD MATRIX FOR

16-8/27/87

Single Family Units
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Single Family Units

MAXIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICT IX

Meagher, Gallatin and Park Counties

MAR Notice No.
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Multi Fawily Units
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Beaverhead and Madison Counties

MAXIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICT XIX

Powell, Granite, Deer Lodge, Silver Bow,
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AUTH: Sec. 53-2-201 MCA; AUTH Extension, Sec. 113, Ch.
609, L. 1987, Eff. 7/1/87
IMP: Sec. 53-2-201 MCA

46.,13.403 METHOD OF PAYMENT Subsections (1)} through
(2) (a) remain the same.

(b) The amount of the benefit or adjusted award remain-
ing after the application of (2)(a) will be paid by check
directly to the fuel vendor and will be applied by the fuel
vendor against any unpaid, including any future, eligible
energy costs of the household in accordance with the
department=-provided vendor application and contract. Any
credit balance in excess of #3886 $50 attributable to the
benefit or adjusted award after Jume April 30 must be returned
to the department.

(c¢) Application for new benefits will not be processed
until benefits attributable to previous years' program awards
total less than $180 $50.

(d) All credit balances are presumed to be from previous
program awards unless the applicant provides proof to the con-
trary.

(3) For eligible households that have their energy costs
inecluded in their rental payments:

(a) Reimbursement at the rate of 1/7 of the full amount
of the benefit award matrix per month not to exceed the house-
hold's benefit award will be made by check payable to the
household for paid eligible energy costs. Paid eligible ener-
gy costs claimed by the household must be supported by rent
receipts. Payments will not exceed 50 percent of the amount
of paid rent evidenced by the rent receipt.

(4) Households using wood to heat their home may be
reimbursed for wood purchased between July 1 and October 1, if
supporting receipts are available,

(a) Households heating with wood may, at the discretion
of the local agency, receive thelr benefit directly. Such
households must disclaim any right to additicnal program
benefits for the current heating season regardless of change
of address or any other circumstances except emergencies as
defined in ARM 46.13.501,

AUTH: Sec. 53-2-201 MCA; AUTH Extension, Sec. 113, Ch.
609, L. 1987, Eff. 7/1/87
IMP: Sec. 53-2-201 MCA

46.13.502 SUPPLEMENTAL ASSISTANCE (1) To the extent
funds are available, ©one-time supplemental assistance for the
amount of the outstanding heat bill not to exceed #236+68
$150.00 is available to LIEAP eliemes households at or below
50% of Office of Management and Budget (OMB) poverty stan-
dards, as listed in ARM 46,13.303, who have paid at least 5%
of their income, as defined in ARM 46.13.304, toward their
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home heating costs for the October 1 through April 30 heating
season.

(a) Application for supplemental assistance is volun-
tary. All documentation necessary to process the reguest for
supplemental assistance, including proof of client payment and
amount requested; of the outstanding heat bill, is the respon-
sibility of the client,

(b) If they have not already done so, applicants for
supplemental assistance must apply for the low income heme
weatherization assistance program at the time of application
for supplemental assistance.

AUTH: Sec. 53-2-201 MCA; AUTH Extension, Sec. 113, Ch.
609, L. 1987, Eff. 7/1/87
IMP: Sec. 53-2-201 MCA

3. These proposed amendments implement a number of
changes designed to respond to recommendations made by local
program operators and to ensure that benefit levels are
set at a point that will not exceed appropriated funds.
Benefit levels have been also adjusted for changes in fuel
prices.

Other specific rule changes would allow households heat-
ing with wood to receive direct reimbursement to minimize
problems which have occurred with some wood vendors and to
allow the elderly and handicapped to receive, in some cases,
greater benefits.

The proposed amendment in ARM 46.13.302(5) addresses the
50th Montana Legislature's mandate in House Bill 2 that the
Department initiate a LIEAP pilot project during the upcoming
LIEAP heating season. The project is to study a Percentage of
Income Payment method of providing LIEAP,

After competitive bids, a contractor has been selected to
design, monitor and analyze such a project. Rules unique to
the system will be promulgated. The pilot project is tenta-
tively proposed to take place in Ravalll County over the same
time period as the normal LIEAP program.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, UDepartment of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604, no later than
September 25, 1987.
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5. The Cffice c¢f Legal Affairs, Department of Social
and Rehabilitation Services has bkeen designated to preside
over and conduct the hearing.

e S
/

e ey
Director, social and Rehabilita-
“ion Services

Certified to the Secretary of State August 1/ , 1987,
Y
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the } NOTICE OF THE AMENDMENT OF
amendment of rules relating ) RULE 12.6.901

to prohibitions of motorboats on }
portions of the Bighorn River )

TO: All Interested Persons:

1. On March 2, 1987 the Fish and Game Commission gave
notice of proposed adoption of Rule 12.6.901 to prohibit
motorboats on portions of the Bighorn River, on page 244 of the
Montana Administrative Register, issue number 5.

2, No public hearing was held nor was one requested. The
department has received no written or oral comments concerning
those rules,

3. Based on the foregoing, the department hereby adopts

. )
i) |

the rule as proposed. i
”/‘/f ;
Z F'k\‘l LU ;4\;11 J—

Robert Jensen, Chdirman
Fish and Game Commission

Certified to the Secretary of State, Angust 17 , 1987.
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BEFORE THE DEPARTMENT OF WEA.TH “ND ENVIRONMENTAL SCIiENCE!
OF THE STATE OF MONTANA

tn the matter of the Y NOTICE OF
amendment of ARM 16.6.301, ) AMENDMENT
16.6.601, 16.6.901, and 1 OF RULES
16.6.902, concernipng birth 1
certificates, marriage appli- J
cation, death and fetal death 1}
certifircates ) (Records and Statistics)

To: Ail Interested Persons

1 On July 16, 1987, at page 8997 of the 1987 Montana
Administrative Register, issue number 13, the department pub-
tished notice of the above-captioned rules.

2. On August 12, 1987, the department conducted a pub-
lic hearing on the proposed amendments.

3. The department has amended the rules as proposed,
with the exception of the following two changes to 16.6.901,
which merely clarify language (new matter 15 capitalized, mat-

ter to be stricken is interlined):

16.6.901 DEATH CERTIFICATE {1) Every death certificale
must include the following information:

ta) decedent’s name, sex, age, date of birth, race and
ancestry, city and state or C(IF NOT THE UNITED STATES) country
of birth, e+tipenshipy marital status, social security number,
usual occupation, gducation history of m:\itary service, resi-
dence, date and location of death, and hospital or other in=-

stitution in which death occurred;

(b)-(aA) Same a:c proposed.

(e} certifications by attending physician and or c¢oroner
indicating hour of death and gate and time of pronouncemenl of
death, whether an autopsy was performed, and rfWHETHER the AU-
TOPSY findings were avaylahle prior to completion of the
cause-af-desth item on the certificate:

Cf? “ame as proposed

(2)-(3) Same as proposed.

L) Only twa written comments were received, both n
favor of the propused amendments concerning bicth caertificates.
No oral commants werc received

./' : ,.
I/ T A

JAQHN J . BRYNAN,/M,D.. Director

Tertified to the Secretary of State August 17, 1987
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 16.8.820 concerning ambient ) OF RULE
air quality standards for sulfur )
dinxide b CAiIr Quality)
To: All Interested Persons
1. an June 11, 1987, the board published notice of pro-

puosed amendment of board rule 16.8.820 <concerning the state's
amhient a)r quality standards for suifur dioxide, at page 742
of the 1987 Montana Administrative Register, i8sue number 11,

2. On June 25, 1987, the board published notice of re-
vised hearing date and place, at page 815 of the 1987 Montana
Administrative Register, issue number 12.

3. The board conducted a pubiic hearing at Billings,

Montana, on July 31, 1987, and has amended the ruie as pro-
posed.

4, Several comments were received a the hearing suggest-
ing that the rule as amended woul!d not provide adequate protec-
tion for pubtic health and welfare. Other testimony supported
the amendment . The board proceeded with the amendment because
of the precise legislative directive to amend the —rule as pro-
posed

HOWARD TOOLE, CHAIRMAN, BO0ARD OF
HEALTH AND ENVIRONMENTAL SCIENCES

By /f”zéij{{(£2’2£’?f”“ Z%%}

HOHN J 7 DRYNAN, M. D, Director

Certified to the Secretary of State August 17, 1987.
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BEFORE THE DEPARTMENT OF HIGHWAYS
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF THE ADOPTION OF
adoption of a rule requiring ) RULE 18.8.429, DISPLAY OF
the display of monthly or ) MONTHLY OR QUARTERLY G.V.W.
quarterly G.V.W. fee receipts} FEE RECEIPTS

TO: All Interested Persons:

1, On July 16, 1987, the Department of Highways
published notice of a proposed adoption of a rule
concerning display of monthly or guarterly G.V.W. fee
receipts at pages 1000 and 1001 of the 1987 Montana
Administrative Register, issue number 13,

2. The agency has adopted the rule as proposed.
3. No comments or testimony were received.
4. The authority for the rule is Section €1-10-209,

MCA, and the rule implements Section 61-10-~209, MCA,

Gary J. Wicks
Director of Highways

Certified to the Secretary of State August 17, 1987.
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BEFORE THE DEPARTMENT QF HIGHWAYS
OF THE STATE OF MONTANA

In the matter of the adoption) NOTICE OF THE ADOPTION OF
of a rule regulating special } RULE 18.8.517, REGULATING
vehicle combinations ) SPECIAL VEHICLE

) COMBINATIONS

TO: &1l Interested Persons:

1. On June 11, 1987, the Department of Highways
published nectice of a proposed adoption of a rule
concerning special vehicle combinations at pages 747
through 752 of the 1987 Montana Administrative Register,
issue number 11.

2. The agency has adopted the rule with the
following changes:

18.8.517 SPECIAL VEHICLE COMBINATIONS

11V and {2} - same as proposed rule.

(3) Special overlength permits shall be issued to a
specific truck or truck tractor and are non-transferrable,
and may rot be used for any other combination other than a
"special vehicle combination™ as defined in this rule.

(4) and (5) - same as proposed rule,

(6) The department of highways may restrict or
prohibit travel of special vehicle combinations to specific
routes, hours of operation, specific days, or seasonal
periods, when adverse conditions, traffic, weather or other
safety considerations make such operation vunsafe or
inadvisable. Special vehicle combinations shall not be
dispatched during adverse weather conditions, as defined in
section 392.14 of the Federal Motor Carrier BSafety
Regulations. If adverse weather or road conditions are
encountered or 1if the road surface is icy or snowpacked,
the driver of the special vehicle combination shall proceed
to the next available exit or turnout and drop a traller or
walt for _conditlons to improve, If road or weather
conditions are deemed sufficiently hazardcus by the Montana
department Of highways or frhe Montana highway patrol, they
may instruct the special vol:icle combinations to cease
operations immediatcly unti: -uch hazardous conditions no

longer exist.
{7V (a) through (7) (f) - same as proposed rule,

(7) (g} &1l hitch connections shall be of a no-slack
type, preferably air actuated ram. Air actuated hitches
whieh-are, when used, must be isolated from the primary air
transmission system-are-requrred.

(7} (h} through (7) (3) - same as proposed rule,

(7) (k) Anti~sail mud flaps and--anti-spray--splash
auards are required, If anti-sail mud flaps are nct used,
mud flaps and anti-spray and splash suppressant device
systems are required.
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(8) through (20) - same as proposed rule.

3, During the public hearing held on July 6, 1987,
no opposition testimony was given. However, two letters
were received opposing the operation of triples, These

letters were actually opposing the enactment of the law
allowing special vehicle combinations, rather than the
proposed rules,

4, The authority for the rule is Section 5, Chapter
474, Session Laws of 1987, MCA, and the rule implements
Section 61-10-124, MCA.

Gary J. Wicks
Director of Highways

Certified to the Secretary of State August 17, 1987.
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BEFORE THE DEPARTMENT OF LABOR & INDUSTRY
OF THE STATE OF MONTANA

In the matter of the
promulgation of rules
for the New Horizons
Program.

NOTICE OF THE ADOPTION
OF RULES ARM 24.12.201
THROUGH 24.12.208

TO: All Interested Persons

1. On August 6, 1987, at 9:30 a.m., a public hearing
was held to consider the adoption of rules pertaining to the
New Horizons Program.

2. On July 16, 1987, the Department published notice of
proposed rules for the New Horizons Program, pages 1005
through 1007, the Montana Administrative Register, issue
number 13.

3. The Department has adopted the following rules as
proposed:

24.12,201 DEFINITIONS (1} "Act" means the New
Horizons Act, Ch. 579, Laws of Montana, 1987.

(2) "Program operator" means a displaced homemaker
subgrantee with the department.

(3) "Client” means a displaced homemakers program
particlipant who is eligible for the daycare and incentives
programs.

(4) "Daycare provider" means the person and/or place
providing supplemental parental care as defined in 53-4-501,
MCA.

(Auth. 39-7-601, MCA, Imp. 39-7-604 through 606, MCA)

24.12.202 NEW HORIZONS PROGRAM, ADMINISTRATIVE ENTITY

(1) The Department is the administrative entity for
this program.

(2) The administrative entity provides funds to the
displaced homemakers centers for incentives and daycare
programs.

(3) The administrative entity shall conduct a mon-
itoring report by verifying information and eligibility
documentation and outlining program evaluation following the
end of the fiscal year.

(Auth. 39-7-603, MCA, Imp. 39-7-606, MCA)

24.12.205 INCENTIVES (1) Incentives must be used
for program, staff, and/or client enhancement.
(Auth. 39-7-603, MCA, Imp. 30-7-604, MCA)

24.12.208 GAINFUL AND CONSECUTIVE EMPLOYMENT (1) For
the purposes of this act, gainful employment is a minimum of
120 hours per month with a goal of optimum placement but no
less than minimum wage.
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(2) For the purposes of thls act, 6 consecutive months
will afford a break of no more than two weeks to allow for
job upgrading.

{Auth, 39-7-603, MCA, Imp. 39-7-604 and 605, MCA)

4., The Department has adopted the remaining proposed
rules, Rules III, IV, VI, and VII, with the following
changes:

24.12.203 DISPLACED HOMEMAKERS PROGRAM OPERATORS

(1) Program cperators shall carryout the daycare and
incentives programs.

(2) Program operators shall perform the following
activities:

(a) provide additional counseling and/or services as
available;

(b) collegt verifying information needed for the
payment of daycare imfermakien; services and incentive
bonuses;

(c) conduct eligibility assessment of clients and
collect eligibility documentation;

{d) collect and verify information regarding clients’
employment for the purposes of the incentives program; and,

£33 (e) provide information and reports on activities
as requested by the administrative entity.

43 (3) Followup activities may be charged as adminis-
trative costs and will include subseguent control of e¢lients
for the provisions of service and/or collection of infor-
mation about the client's circumstances.

(Auth. 39-7-603, MCA, Imp. 39-7-602 through 606, MCA)

24.12.204 DAYCARE PROVIDERS (1) The client is
responsible for selecting the daycare provider.

(2) Any daycare facility or daycare center as defined
in 53-4-501, MCA which is selected must be licensed or in
the process of application for license.

(3) Any family daycare home or group daycare home as
defined in 53-4-501, MCA must be registered or in the
process to be regigtered.

(4) A-relative-whe-eniy-takes-care-ef-his-or-her~swn
ehildren-and-the-atientis-ghitdran-may-be-a-previder-without
a-iieense-eor-regiseraeieons A client may select a daycare
provider who is not required by law either to be registered
or licensed.

(5) Payment must be made direct to the daycare provider
by the displaced homemaker program.

(Auth. 39-7-603, MCA, Imp,. 39-7-605, MCA)

24.12.206 ELIGIBILITY FQR THE DAYCARE PROGRAM

(1) There is no residency requirement for this program.

(2) Program operators shall determine which clients
have the demonstrated need for daycare assistance.
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(3) Daycare assistance shall be provided for children
12 years of age and younger and for handicapped children
requiring aid and attendance up to 21 years of age.

(4) Appiieants Clients who apply for daycare assistance
shall provide the following documentation:

{a) AFDC enrollment for at least 9 months;

(b) verification of employment to include wages and
hours; and,

(¢) birth certificates for children 12 years of age and
younger or certification of handicap reguiring aid and
attendance by a physician for children 13 to 21 vears of
age.

(Auth. 39-7-603, MCA, Imp. 30-7-605, MCA)

24.12.207 ELIGIBILITY FOR THE INCENTIVES PROGRAM

(1) Appiieatien Program operators who apply for incen-
tive payment shall provide the following documentation:

(a) AFDC enrollment for at least 9 months; and,

(b) certification of gainful employment by the employ-
er(s) for 6 or 12 months for incentive verification.

(auth. 39-7-603, MCA, Imp. 39=-7-604, MCA)

5. At the public hearing, Donna Porter of Career
Training Institute, Helena, recommended adopting a rule
outlining a grievance procedure patterned after the
grievance procedure in the Job Training Partnership Act and
currently used by the program operators. The department
believes the recommendation has merit. However, because of
the possible complexity, length, and importance of the
proposed grievance procedure, the department believes that
it should be adopted in accordance with rulemaking proce-
dures and the attendant public comment. Further, in order
not to jeopardize the effective date of the newly adopted
rules, the department intends to adopt a grievance procedure
at a later date.

6. The authority for the adopted rules is section
39-7-603, MCA, and the rules implement sections 39-7=-601
through 39-7-606, MCA.

‘jj,m RS

Shlbey T Mg A
MARY M{ HARTMAN

Commissioner

Department of Labor & Industry
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BEFORE THE DEPARTMENT OF REVENUE
CF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE APOPTION of
of Rules I through VI and the ) Rules I through VI and the
AMENDMENT to 42.25.100%5 re- ) AMENDMENT to 42.25.1005 re-

lating to Severance Tax. ) lating to Severance Tax.
TEMPCRARY RULFS. ) TEMPORARY RULES.

TO: All Interested Persons:

1. On July 16, 1987, the Department published notice of the
proposed adoption of Rules I through VI and amendment to
42.25.1005 relating to severance tax, at pages 1010 through 1013
of the 1987 Montana Administrative Register, issue no. 13.

2. The Department has adopted these rules as proposed,

3. A comment was received from Senator Delwyn Gage concern-
ing these rules and is addressed as follows:

COMMENT: "The only comment I have would have to do with the
termination of the provisions when the price of o0il reaches
$25.00 per barrel. Your (2) of rule IV indicates that both oil
and gas will be affected by this price. You cannot find any
place in the bill that indicates that gas will alsoc be affected.
In fact we were aware that the provisions of the b»ill only
referred to o0il and we did not amend the bill to include gas.
There is no relationship between the price of oil and gas. In
fact it is conceivable that when the price of oil gets to $25.00
the price of gas could be lower than it was when the bill was
passed. I strongly objected to this provision for it is cer-
tainly not in conformity with the bill nor with the intent of
the bill as far as my understanding is concerned.

I do not see anything on it in the proposed rules but I was
told the Dept. was planning to use a rolling year to determine
stripper status of wells. If that is so I would also object to
that as it was the intent that the previous calendar year would
be used and if a well gqualified as a stripper well the previous
calendar year it would continue to be a stripper well during the
following calendar year,"

RESPONSE: Section 7, subsection 2 of HB 776 states that the
tax exemption for all new production as defined in 15-36-121(2)
terminates when the price of oill reaches $2%5 per barrel. Gas
production is included in the definition of new production under
15-36-121(2). Thus, the law clearly provides for the termina-
tion of the tax exemption for gas as well as oil. The Depart-
ment's rules follow the exact letter of the law. With regard to
stripper production, the department agrees that the $30 per
barrel price limit only applies to oil production and that gas
production will always receive the preferential tax treatment if
production averages less than 60,000 cubic feet per day per
well,
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In response to the second ¢oncern, the department does not
plan on using a rolling year to determine stripper status of
wells, The department agrees with Senator Gage that the strip-
per classification should@ be based upon the previous calendar
year.

4. The authority for the rules is 15-1-201, Auth. Ext. Sec.
5, Ch. 656, L. 1987, Eff. 5/13/87, and the rules implement
15~36=-121, and Sec. 2, Ch. 656, L. 1987,

= Ot
JOHN/D. TLaFAVER, Director
Depdrtment of Revenue

Certified to Secretary of State O08/17/87.
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REFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OQF THE ADCETION ) NOTICE OF THE AMENDMENT OF
of AFM 42,12.128 and 42.12.323) APM 42.12.128 and 42.12.322
relating to Selling Eeer, ) relating to Selling Beer.

T0: All Interested Persons:

1. On June 25, 1987, the Department published nctice of the
proposed amendment to 2RM 42.12.128 and 42,.12.3223 relating to
selling beer, at page 876 of the 1987 Montana Administrative
Register, issue no. 12,

2. The Department has adopted the rule with the proposed
amendments and these amendments will bhecome effective on October
1, 1987, which is the effective date of Ch. 180, L. 1987.

3. One comment was received and it is as follows:

COMMENT : Jim Lear, atterney for the Administrative Code
Committee commented that the final adoption notice for these
rules should include a notation that they are effective on Octo-
ber 1, 1987,

RESPONSE: The department agrees with this observation, and
this notice adds the reguested information on the effective
date.

4. The authority for the department to amend these rules is
found at 16-1-303, MCA, Ext. Auth. Sec. 4, Ch. 180, L. 1987,
IMP, 16-4-204, 16-3-103, 16-3-24]_and 16-4~301, MCA.

i

JOUN D, LaFAVER, Director
epartment of Revenue

Certified to Secretary of State (08/17/87
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the trans- ) NOTICE OF THE TRANSFER OF
fer of rules from the Com- ) RULES FROM THE COMMUNITY
munity Services Division of ) SERVICES DIVISION OF THE
the Department of Social and ) DEPARTMENT OF SOCIAL AND
Rehabilitation Services ) REHABILITATION SERVICES
(SRS} to the Department of ) (SRS) TO THE DEPARTMENT OF
Family Services (DFS) ) FAMILY SERVICES (DFS)

TO: All Interested Persons

1. The 1987 Montana Legislature passed House Bill (HB)
325 which created the Department of Family Services (DFS5) and
transferred the functions of the Community Services Division
of SRS to DFS effective July 1, 1987.

2. The office of the Secretary of State has requested
that a public notice of the transfer of rules from Title 46
(SR8) to Title 11 (DFS) be published,

3. The SRS administrative rules effected by the
requirements of HB 325 will be transferred in the following
order. These transfers will be reflected in the Administra-
tive Rules of Montana (ARM) replacement pages dated 9/30/87:

SRS DES SRS DES

46,4,101 to 11.4.101 46.4.302 to 11.4.302
46.4.,102 to 11.4.102 46.4.303 to 11.4.303
46.,4,105 to 11.4.105 46.4.304 to 11.4.304
46.4.106 to 11.4.106 46.4.305 to 11.4.305
46.4.107 to 11.4.107 46.5.306 to 11.4,306
46.4.108 to 11.4.108 46.5.101 to 11.5,101
46.4.111 to 11,4,111 46.5.102 to 11.5.102
46.4.112 to 11.4.112 46.5.102 to 11.5.104
46.4,115 to 11.4.115 46.5.104 to 11.5.106
46.4.116 to 11.4.116 46,.5.105 to 11.5.109
46.4,.119 to 11,4,119 46.5.106 to 11.5,201
46.4.120 to 11.4.120 46.5.107 to 11.5.203
46.4.121 to 11.4.121 46.5.108 to 11,5,205
46.4.123 to 11.4.123 46.5.109 to 11.5,206
46.4.125 to 11.4.125 46.5,110 to 11.5.209
46.4.127 to 11.4.127 46.5.111 to 11.5.210
46.4,128 to 11,4.128 46.5.114 to 11,5,501
46.4.129 to 11.,4.,995 46,5.115 to 11.5.508
46.4,201 to 11.4.996 46.5.116 to 11,5,515
46.4.202 to 11.4.997 46.5.,117 to 11.5.520
46.4.203 to 11.4.998 46.5.118 to 11.5.522
46.4.204 to 11.4.999 46.5.119 to 11.5.998
46.4,.301 to 11.4.301 46.5.120 to 11.5.999
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46.5.121
46.5.122
46.5.123
46.5.124
46.5.201
46.5.202
46.5.203
46.5.204
46.5.205
46.5.206
46.5,301
46.5.303
46.5.304
46.5.305
46.5.307
46.5,308
46.5.309
46.5.401
46.5.402
46.5.403
46.5.405
46.5.408
46.5.410
46.5.412
46.5.416
46.5.419
46.5.423
46.5.426
46.5.429
46.5.432
46.5.434
46.5.436
46.5.438
46.5.440
46.5.443
46.5.445
46.5.449
46.5,501
46.5.502
46.5.503
46.5.505
46.5.506
46.5.507
46.5.508
46.5.509
46.5.510
46.5.511
46.5.513
46.5.517

to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to

11.
11,
11.
11.
11.
11.
11.
11.
11.
11.

11

11,
11.
11.

11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11

DFS

.901
.903
. 905
-910
.101
.104
.110
.115
.120
.125
.201
.203
.204
. 205
.6.208
.6.211
.6.215
.11.997
.11.998
.11.999
11,101
-11.104
.11.106
.11.108
.11.113
.11.116
.11.121
211,124
.11,127
.11.130
11,132
.11.134
.11.136
.11.,138
.11.141
211,143
.11.147
.7.101
.7.102
.7.104
.7.997
.7.998
.7.999
.7.501
.7.502
.7.504
.7.510
.7.301
L7.306

.

AT AU,
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SRS

46.5.
46.5.
46.5.
46.5.
46.5.
46.5.
46.5,
46.5.
46.5,
46.5.
46.5.
46.5.
46.5
46.5.
46.5.
46.5.
46.5.
46.5.
46.5.
46.5.
46.5,
46.5,
46.5.
46,5,
46,5,
46.5.
46.5.
46.5.
46.5.
46.5
46.5.
46.5.
46.5,
46.5.
46.5.
46.5.
46.5.
46.5,
46.5.
46.5,
46.5.
46.5.
46.5.
46.5.
46.5.
46.5.
46.5.
46.5.
46.5.
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531
532
533
534
535
536
537
538
539
550
551
553

.554

555
556
558
560
562
601
602
603
604
605
606
607
608
609
610
611

612

613
614
615
616
617
618
619
620
621
622
623
627
628
630
632
635
636
640
641

to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to

11.
11,
11,
11.
11.
11,
11,
11.
11,
11.
11.
11,
11,
11,
11,
i1.
11.
il.

11

11

11
11

11

11

11
11

11
11

11

11

DFS

.501
.502
.504
.508
.509
.511
.515
.516
.517
.101
.102
.105
L1086
.107
.108
.110
.113
.115

WWWOWWWWWL W~~~ ~ N

.,12.101
11.

12.102

.12,103
11.
11.

12.104
12.106
12.108

.12.110
11.
11.
11,

12.999
12,113
12,114

12,202
11.
11,
11.
11,

12,201
12.998
12,204
12.205

.12,208
11.

12.997

12,211
.12.996
11,
.12.995
.12.260
11.

12.212

12,215

.12.219
11,
11,

12.220
12.222

.12.224
11,
11,
11,
11,

12.227
12,228
12.236
12,238
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SR8 DES SRS DFS
46.5.642 to 11.12.239 46.5.801 to 11.18.997
46.5.646 to 11.12.246 46.5.802 to 11.18.998
46.5.647 te 11.12.247 46.5.803 to 11.18.999
46.5.648 to 11.12.248 46.5.804 to 11.18.101
46.5.650 to 11,12.301 46.5.805 to 11.18.102
46.5.651 to 11.12,302 46.5.809 to 11.18.107
46.5.652 to 11.12.304 46.5.813 to 11.18.1103
46.5.653 to 11.12.305 46.5.817 to 11.18,117
46.5.654 to 11.12.307 46.5.821 to 11.18.121
46.5.655 to 11,12,309 46.5.825 to 11.18.125
46.5.656 to 11.12.310 46.5.829 to 11.18.129
46.5.657 to 11.12.313 46.5.831 to 11.18.131
46.5.658 to 11.12.315 46.5.834 to 11.18.134
46.5.659 to 11.12.316 46.5.837 to 11.18.127
46.5.660 to 11.12.320 46.5.840 to 11.18.140
46.5.669 to 11.12.601 46.5.842 to 11.18.142
46.5.670 to 11.12.602 46.5.844 to 11.18.144
46.5.671 to 11.12,606 46.5,901 to 11.14.101
46.5.672 to 11.12.607 46.5.902 to 11.14.102
46.5.673 to 11.12.609 46.5.903 to 11.14.999
46.5.674 to 11.12.610 46.5.904 to 11.5.1001
46.5.675 to 11.12.611 46.5.905 to 11.5.1002
46.5,676 to 11,122,613 46.5.906 to 11,5,1003
46.5.677 to 11.12.614 46.5.907 to 11.5.1004
46.5.690 to 11.7.109 46.5.908 to 11.14.103
46.5.691 to 11.7.110 46.5.909 to 11.14.105
46.5.692 to 11.7,.111 46.5.910 to 11.14.109
46.5.701 to 11.16.101 46.5.911 to 11.14.999
46.5.702 to 11.16.102 46.5.911A to 11.14,110
46.5.703 to 11.16.103 46.5.912 to 11.14.998
46.5.720 to 11.16.120 46.5.913 to 11.14.201
46.5.723 to 11.16.123 46.5.914 to 11.14.202
46.5.726 to 11.16.126 46.5.914A to 11.14.205
46.5.728 to 11.16.128 46.5.915 to 11.14.208
46.5.730 to 11.16.130 46.5.916 to 11.14.209
46.5.733 to 11,16,133 46.5.917 to 11.14.211
46.5.739 to 11.16.138 46.5.918 to 11,714,212
46.5.741 to 11.16.141 46.5.918A to 11.14.217
46.5.743 to 11.16.143 46.5.919 to 11.14,218
46.5.745 to 11.16.145 46.5.920 to 11.14.221
46.5.747 to 11.16.147 46.5.921 to 11.14.222
46.5.749 to 11.16.149 46.5.922 to 11.14.226
46.5.751 to 11.16.151 46.5.923 to 11.14.228
46.5.753 to 11,16.153 46.5.923A to 11.14.229
46.5.757 to 11.16.157 46.5.924 to 11.14.301
46.5.760 to 11.16.160 46.5.925 to 11.14.305
46.5.763 to 11.16.163 46.5.926 to 11.14.306
46.5.767 to 11.16.167 46.5.927 to 11.,14.307
46.5.770 to 11,16.1270 46.5.928 to 11.14.310
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46.5.929
46.5,930
46.5.931
46.5,922
46.5,933
46.5,934
46.5,925
46.5.936
46.,5,927
46.5.938
46.,5,939
46.5,940
46.5.941
46.5.942
46.5.943
46.5.944
46.5.945
46.5.946
46.5,947
46.5.948
46.5,949
46,5.950
46.5.951
46.5,952
46.5,952
46.5,954
46.5,955
46,5.956
46.5,957
46.5.958
46.5,1001
46.5.1002
46.5.1003

to
to
to

AUTH: Sec.
IMP: Sec.

Certified to the Secretary of State
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DFE

11.14.311
11.14.312
11.14.316
11.14.318
11.14.319
11.14,320
11.14.324
11.14.327
11.14.340
11.14.401
11.14.403
11.14.,404
11.14,405
11.,14.407
11.14,412
11,14.414
11.14,415
11.14,418
11.14.,501
11.14,502
11.14.503
11.14.506
11.14.507
11.14.508
11.14,511
11.14,512
11.14,513
11.14.515
11.14.516
11.14.519
11.22.101
11.22,103
11.22.104

113, Ch. 609
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46.
46.
46.
46,
46.
46,
46.
46,
46.
46,
46.
46.
46,
46.
46,
46.
46,
46,
46.
46.
46,
46.
46,
46,
46.
46.
46,
d6.
46.
46.
46.
46,

(HB 3253}, L,

d ¢
Ve I3

- i
ek ety

SRS

5,1004
5.1005
5.1006
5.1007
5,1008
5.1009
5.1101
5.1102
5.1103
5.1104
5.1105
5.1106
5.1201
5,1702
5.1203
5.1204
5.1301
5.1701
5,1702
5.1703
5.1704
5.1705
5.1706
5.1707
5.1708
5.1709
5.1710
5.1711
5.1712
5.1713
5.1714
5,1715

DFS

to 11.22,105
to 11.22.106
to 11,222,107
to 11.22.108
to 11.22.109
to 11.22,110
to 11.22.201
to 11.22.202
to 11.22.204
te 11.22,205
to 11,22.210
to 11.22.211
to 11.5.401

to 11.5.402

to 11.5,407

to 11.5.410

to 11.7,901

to 11.19.101
to 11,19.102
to 11.19.103
to 11.19.107
to 11.19.108
to 11.19.109
to 11.19.114
to 11.19.115
to 11.19.116
to 11.19.119
to 11.19,120
to 11,190,122
to 11.19.125
to 11.19.126
to 11.19.127

1987, Eff. 7/1/87
11, Ch. 609 (HE 325), L. 1987, Eff., 7/1/87

Dxrector,

tion Services

August 17

86cial and Rehabilita~

, 1987.
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BEFORE THFE DEPARTMENT OF SOCTAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- )  NOTICE OF THE AMEND~

ment of Rules 46.12.2003, }  MENT OF RULES 46,12.2003,

46.12.2004, 46,12.2006, ) 46.12.2004, 46.12.2006,

46.12,2007 and 46.12.2008 ) 46.12.2007 AND 46.12,2008

pertaining to reimbursement )} PERTAINING TO REIMBURSEMENT
)

for physician services FOR PHYSICIAN SERVICES
TO: All Interested Persons

1. on July 16, 1987, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rules 46.12.2003, 46.12.2004, 46,12,2006, 46.12,2007 and
46.12.2008 pertaining to reimbursement for physician services
at page 1035 of the 1987 Montana Administrative Register,
issue number 13.

2. The Department has amended Rules 46.12.2003,
46.12.2004 and 46.12.2008 as proposed.

46.12,2006 PHYSICIAN SERVICES REIMBURSEMENT/SURGERY PRO-

CEDURES

" (1) INTEGUMENTARY SYSTEM" through "69979" remain as
proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-113 and 53-6-141 MCA

46.12.2007 PHYSICIAN SERVICES REIMBURSEMENT/RADIOLOG%L

NUCLEAR MEDICINE AND DIAGNOSTIC ULTRASCUKD

"{1) DIAGNOSTIC RADIQOLOGY" through "79999" remain asg
proposed.

AUTH: Sec. 53-6-113 MCA

IMP: Sec, 53-6-113 and 53-6-141 MCA
4. The Department received a comment from the Secretary
of State's office concerning grammar. The suggested changes

will be made on replacement pages for the Administrative
Rules.

Additionally, it was noted in preparation of this notice
that the catchphrase for ARM 46,12,2007 was omitted in the

first notice. The catchphrases of that rule and ARM
46.12.2006 are included in this notice to simplify the
replacement page process. e 7

/

A L

o Lol Las/

Difector, gﬁbial and Rehabilita-
tion Services

Certified to the Secretary of State August 1/ , 1987,
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VOLUME NO, 42 OPINION NO, 21

EDUCATION, HIGHER - Effect of Initiative No. 105 and
1987 Montana Laws, chapter 654 on community college
funding mechanisms;

INITIATIVE AND REFERENDUM - Authority of Legislature to
enact amendments to voter-initiated statute;

MOTOR VEHICLES - Applicability of Initiative No. 105 and
1987 Montana Laws, chapter 654 to taxation of;

SPECIAL IMPROVEMENT DISTRICTS - Applicability of
Initiative No. 105 and 1987 Montana Laws, chapter 654 to
assessments or tax levies by:

STATUTES -~ Authority of Legislature to enact amendments
to voter-initiated statute;

STATUTES = Whether Initiative No, 105 and 1987 Montana
Laws, chapter 654 impliedly repealed statutory mill levy
limitations or modified various statutory obligations;
TAXATION AND REVENUE - Applicability of Initiative
No. 105 and 1987 Montana Laws, chapter 654 to
assessments or tax levies imposed by irrigation
districts or other special improvement districts;
TAXATION AND REVENUE - Effect of Initiative No. 105 and
1987 Montana Laws, chapter 654 on taxing unit's
authority to increase individual taxpayers' property tax
liability even if statutorily-prescribed or voter=-
approved mill levy limits are not exceeded;

MONTANA CODE ANNOTATED - Title 7, chapter 12, parts 21,
41; Title 15, chapter 6, part 1; sections 7-1-114,
7-6-2501, 7-6-2531, 7-6-4431, 7-6-4452, 7-12-1133,
7-12-4611, 7-13-2406, 7-14-232, 7-22-2222, 15-6-138,
15-6-140, 15-7-122, 20-15=311, 20-15-312, 61-1-105,
61-1-129 to 61-1-131, 61-1-133, 61-3-531, 85-7-2103,
85-7-2104;

MONTANA CONSTITUTION - Article III, section 4; article
XI, section 4;

MONTANA LAWS OF 1987 - Chapters 211, 291, 654;

OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen.
No. 14 (1987), 42 Op. Att'y Gen. No. 16 (1987).

HELD: 1. SB 71 is a wvalid amendment to I-105 and
controls in cases of conflict.

2, I-105 and SB 71 do not limit the ability of

irrigation districts to raise their water
assessment rates.
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3. 1I-105 and SB 71 do not probibit the
implementation of 1987 Montana Laws,
chapter 211.

4., Section 2(7) of SB 71 does not repeal the
statutory mill levy limitations or amend by
implication statutes mandating taxing units to
perform various duties,

5, Community college trustees and the Board of
Regents may not budget an amount for the
colleges' total wunrestricted budgets which
will increase an individual taxpayer's
property tax liability over his 1986 tax vear
amount unless otherwise permitted to do so by
SB 71.

6. I-105 and SB 71 supersede tax levies approved
by local governments or by local voters to the
extent the levies increase an individual
taxpayer's property tax liability to a
particular taxing unit over his 1986 tax year
amount unless otherwise permitted to do so by
5B 71.

7. Taxing units which levied lower than normal or
than authorized taxes in 1986 may not increase
the actual property tax liability of a
taxpayer unless otherwise permitted to do so
by sB 71.

8, Applicability of the exception contained in
section 2(7) of SB 71 must be determined anew
each year with reference to the taxable
valuation of the previous year.

9. I-105 and SB 71 do not alter local government
budget- or election-procedure laws.

5 August 1987
Thomas J. Sheehy
Chouteau County Attorney

Chouteau County Courthouse
Fort Benton MT 59442
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Richard A. Simonton
Dawson County Attorney
Dawson County Courthouse
Glendive MT 59330

Daniel L. Schwarz

Powder River County Attorney
Powder River County Courthouse
Broadus MT 59317

John W, Robinson

Ravalli County Attorney
Ravalli County Courthouse
Hamilton MT 59840

Russell R. Andrews
Teton County Attorney
Tetorn County Courthouse
Chotean MT 59422

William A. Schreiber
Belgrade City Attorney
P.O. Box 268

Belgrade MT 59714

Douglas D. Howard
Town Attorney

Town of Columbus
Columbus MT 5901¢

Gentlemen:

You have requested my opinion on various aspects of
Initiative No, 105 (I-105) and 1987 Montana Laws,
chapter 654 (8% 71), I have taken the Iliberty of
rephrasing and grouping your questions as follows:

1. Whether SB 71 is a valid amendment to
I-+105 and contrels in cases of conflict,
2. Whether an irrigation district may raise

its water assessment rate under the
provisions of SB 71.

3. Whether 1-105 and 8B 71 prohibit the

implementation of 1987 Montana Laws,
chapter 611, which replaces fees in lieu
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of tax on various items of property with
a property tax.

4, Whether section 2(7) of 8B 71 amends or
repeals by implication statutory mill
levy limitations.

5. Whether I-105 and SB 71 amend by
implication statutes that require taxing
units to perform various duties.

6. Whether I-105 and SB 71 amend by
implication the statutory mechanisms

established for funding community
colleges.
7. Whether I-105 and SB 71 supersede special

tax levies approved by local voters.

8. Whether a taxing unit may increase a
taxpayer's property tax liability over
the amount actually paid in the 1986 tax
year if the increase is based upon a mill
levy approved by voters for the 1986 tax
year.

9. Whether a taxing Jjurisdiction which
raises its mill levy pursuant to section
2(7) of 8B 71 can consider that higher
mill levy as a base for future years,

10. Whether I-105 and SB 71 are intended to
modify general local government budget-
and election-procedure laws.

I will address your questions in the order in which they
are listed above.

T,

The first guestion deals with the validity of any
amendments to I-105 effected by SB 71. In 1920 the
Montana Supreme Court, construing the 1889 Montana
Constitution, wunequivocally upheld the Legislature's
authority to modify voter-initiated acts:
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The attorney general suggests that a law
initiated by the people cannot be withdrawn
from its peculiar position by an amendment by
the legislature, no matter what the
circumstances, but that in the case of all
initiated Acts the people have the right to
the ultimate determination of whether or not
the amendments shall be adopted. This
suggestion is without merit.

Prior to the adoption of the initiative and
referendum amendment to our Constitution, the
pecople of the state, in whom, originally, all
power 1is vested, had delegated to their
representatives, the legislative body, the
exclusive authority to make 1laws for the
government of the state, subject only to such
restrictions as were found in the Constitution
and the exercise of the executive veto., By
the adoption of the amendment the people did
no more than recall that exclusive authority,
and reserve to themselves the power to propose
laws, and to accept or reject them at the
pells, on any subject, save those subjects
enumerated in the excepting clauses contained
in the amendment. Thereafter, on those
subjects not excepted, either the people or
the legislature may act at will-—their power
is coextensive; when an Act is passed by
either method, it becomes the law of the
state, no more and no less. "Laws proposed
and enacted by the people under the initiative
clause of the amendment are subject to the
same constitutional limitations as are other
statutes, and may be amended or repealed by
the legislature at will."

State ex rel. Goodman v. Stewart, 57 Mont. 144, 150-51,

187 p.” 641, 643 (1920). See also Cottingham v, State
Board of Examiners, 134 Mont. 1, 12-13, 328 P.2d 907,
913 (1958). I find nothing in either the language or

the convention transcripts of the 1972 Montana
Constitution that indicates any intent to adopt a new
constitutional standard in this area. Mont. Const.
art. ITII, § 4; VII Montana Censtitutional Convention
2695-2717 (1981l); 1A N, Singer, Sutherland Statutory
Construction § 22.06 {4th ed. 1985},
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In enacting S$B 71, the Montana Legislature showeda every
awareness of its ability to amend I-105 and used that
ability. An example of this, relevant to several of the
present gquestions, concerns the situation in which a
taxing unit's assessed valuation has dropped 5% percent
or more from the previous tax vyear, Section 2(7) of
SB 71 allows governing officials of a taxing wunit
confronted with such a reduction to increase the amount
of taxes levied on a particular piece of property above
those paid in 1986, To the extent of any conflict with
I-105, section 2N of SB 71 controls, The
Legislature's awareness of its authority is also
implicitly reflected in the statement of legislative
intent prefacing SB 71. In the second section of that
statement, the Legislature recognized that it must
provide many details consistent with the general intent
of I-105, while, in the statement's final section, the
Legislature emphasized its duty to reconcile the
property tax limitation purpose of SB 71 with the need
"to enable the Department of Revenue and local
government units to function smoothly under such
limits."

iI.

I have been asked several questions about  the
applicability of I-105 and SB 71 to such things as
irrigation districts and motor vehicles (1987 Mont.
Laws, ch. 611). These gquestions must be resolved by
determining (1) whether a property tax rather than a
special assessment is involved and (2) whether, if a
property tax, it is levied against property described in
Title 15, chapter 6, part 1, MCA. See 1987 Mont. Laws,
ch., 654, § 2(1).

Section 2(2) of I-105 specifically excludes from its
scope levies by rural and special improvement districts
established under Title 7, chapter 12, parts 21 and 41,
MCA. Section 2(8) of 5B 71 expands these exclusions to,
inter alia, city street maintenance districts,. The
difficult issue is whether the exclusions are intended
to constitute the only exceptions from I-105 and SB 71
coverage for +taxing units whose levies are properly
classified as assessments or fees and not property
taxes. Application of the statutes to such taxing units
appears anomalous because the amount of their
assessments or tax levies 1is not predicated on a
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specific mill levy amount or, typically, on the assessed
valuation of the property within their djurisdictions.
Moreover, the assessments are not even properly
characterized as property taxes but, rather, closely
approximate user fees. Because the overall structure of
I-105 and SB 71 manifests a general intent to regulate
only increases in the amount of an individual's property
tax derived from appiication of mill levy and assessed
valuation factors, I conclude, as more fully explained
below, that irrigation districts and 1like special
districts, whose assessments and tax levies are based on
the value of services actually rendered to a particular
piece of property, are taxing units excluded from
coverage under I~105 and SB 71.

The distinction between a property tax and a special
assessment was explained in Vail v. Custer County, 132
Mont. 205, 217, 315 P.2d %93, 1000 (1957):

A tax is levied for the general public good,
It creates a lien. An assessment is imposed
against specific property to defray the cost
of a specific benefit to the property, the
benefit to be commensurate with the
assessment. ...

See generally Commonwealth Edison Co. v. Moentana, 453

U.S. 609, 622-23 (1981) ("'A tax is not an assessment of
benefits. It ig ... a means of distributing the burden
of the cost of government'"); 70A Am. Jur. 24 Special or
Local Assessments § 2 (1987) ("a special assessment is
ordinarily levied wholly on benefits"). To the extent a

particular charge is predicated on the benefit actually
received by a particular taxpayer within a special
district, therefore, it is not a property tax and not
subject to I-105 and SB 71. This distinction is
consistent with those statutes' purposes since any other
result would serve only to confer a focused benefit on a
given taxpayer's ©property without a corresponding
obligation to pay for that benefit. I-105 and SB 71,
however, are clearly aimed at limiting the use of
property taxes as a means for subsidizing general
government services whose costs are apportioned not on
the basis of the value of services actually received but
solely on the basis of the taxpayer's property
assessment valuation,
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The distinction between taxes and assessments is
particularly germane to irrigation districts which have
long been recognized as public corporations. See 42 Op.
Att'y Gen. No. 14 (1987). Revenue necessary for an
irrigation district's operations is raised through,
inter alia, special assessments and annual tax levies
whose amount as to a specific taxpayer is predicated not
on the value of his property but either on the
proportion of a particular tract's irrigable acreage to
the district's total irrigable acreage or, in some
situations, on a basis intended to more directly relate
the charge to the actual bhenefit received. See
§§ 85=-7-2103, 85-7-2104, MCa. Under no circumstances,
though, is the levy predicated simply on the value of
the involved property. Unguestionably, irrigation
district special assessments or annual tax levies are
not property taxes and are unrestricted by I-105 and
sB 71.

Other special district levies may similarly be
classified as assessments and not property taxes, e.q.,
§ 7-13-2406, MCA (garbage and ash c¢ollection districts),
In each instance whether a special district's levy is
appropriately characterized as a property tax or an
assessment must be decided in accordance with the
general principle stated in Vail, The central inguiry
will thus normally be whether the purpose of the levy or
assessment 1s to compensate the district for benefits
directly conferred upon a particular piece of property
within its jurisdiction in direct proportion to the cost
of those benefits; i.e., whether the levy is in the
nature of a user fee. Ordinarily this determination
should not be complex. Compare § 7-14-232, MCA (urban
transportation districts), and § 7-22-2222, MCA (rodent
control districts), with 7=-12-1133, MCA (business
improvement districts), and § 7-12-4611, MCA {(fire
hydrant maintenance districts).

1987 Montana Laws, chapter 211, replaced the fee in lieu
of tax on light vehicles with a property tax. As
developed above, though, I-105 and SB 71 apply only to
property described in Title 15, chapter 6, part 1 of the
Montana Code Annotated. 1987 Mont, Laws, ch. 654,
§ 2(1). The vehicles subject to 1987 Montana Laws,
chapter 211, are described in section 61-3-531, MCA
(light vehicles), section 61-1-105, MCA (motorcycles),
section 61-1-133, MCA (guadricycles), section 61-1-130,
MCA  (motor Thomes), section 61-1-131, MCA  {travel
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trailers), and section 61-1-129, MCA (campers), and are
mentioned in Title 15, chapter 6, part 1, MCA, only as
exceptions. §§ 15-6-138(4), 15-6-140(e), MCA.
Consequently, the provisions of I-105 and SB 71 are
inapplicable to such items of personal property.

III.

The third set of questions concerns the amendment or
repeal by implication of other statutes by either I-105
or SB 71. Amendment or repeal by implication is not
favored in Montana. Dolan v. School District No. 10,
195 Mont. 340, 346, 636 P.2d 825, 828 (1981). State ex
rel. Mallott v. Board of Commissioners, 89 Mont. 37, 76,
296 P, 1, 11 (1930). The Montana Supreme Court has set
the following standards for implied repeals:

We have sgaid of implied repeals, in Box v.
Duncan, 98 Mont., 216, 38 P.2d 986, 987: "To
make tenable the claim that an earlier statute
was repealed by a later one, the two acts must
be plainly and irreconcilably repugnant to, or
in conflict with, each other; must relate to
the same subject; and must have the same
object in view,"

Chicago, Milwaukee, St. Paul & Pacific Railrcad Co. V.
Bennett, 145 Mont. 191, 195, 399 pP.2d 986, 988 (1965).
Thus, this and other cases establish a three-part test
for repeal by implication: (1) The two acts must relate
to the same subject; (2) the two acts must have the same
object in view; and (3) the two acts must be plainly and
irreconcilakly in conflict. All three parts of the test
must be met.

Several guestions ingquire about the relationship of
I-105 and SB 71 to various statutes governing local mill
levies. Specifically, they ask whether the new laws
amend or repeal by implication the various mill levy
limitations c¢ontained in such statutes as sections
7-6-2501 and 7-6-4452, MCA. I-105, SB 71, and these
groups of statutes relate to the same subject--taxation.
However, the objects of I-105 and 5B 71 are not the same
as those of the mill levy limit provisions. 1I-105 and
SB 71 create a statutory structure whose object is, with
certain exceptions, "that no further property tax
increases be imposed." Statutory mill levy limitations,
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in contrast, have as their sole purpose restricting the
amount of millage a taxing unit may ever levy. See
Minutes of the Montana House Local Government Committee,
March 6, 1987, at 7-10; Minutes of the Montana Senate
Local Government Committee, January 22, 1987, at 3-5.
Moreover, because mill levies are only one of the two
components used to determine a taxpayer's property tax

liakility, those levies may theoretically increase
without vioclation of I-105 and SB 71 if the second
component , assessed value, decreases; millage may

nonetheless never rise above statutorily-prescribed
limits irrespective of the degree to which assessed
value is diminished, and it is possible for such limits
to restrict property tax revenues more than I~105 and
SB 71 do.

Applying the third part of the implied repeal test, I
believe these statutes can be reconciled. The exception
in section 2(7) of 8B 71 allows the governing body of a
taxing unit to increase the amount of taxes levied on an
individual taxpayer to compensate for a reduction of
5 percent or more in the unit's total assessed valuation
from the previous tax year. This may be done without a
public vote. SB 71 shows no clear intent, however, to
permit statutory mill levy limitations to be exceeded.
When the amount of taxes levied pursuant to section 2(7)
will exceed the statutory mill levy limitations, some
further authority to exceed these mill levy
limitations—-~-such as, for example, sections 7-6-2531,
7-6-4431, or 15-7-122, MCA--must be present. I conclude
that 1I-~105 and 8B 71 do not amend or repeal by
implication statutes limiting the total amount of mill
levies.

A similar result is reached when the implied repeal test
is applied to statutes which mandate performance of
certain duties by a taxing unit. The only difference is
that, in the case of a taxing unit's statutorily
mandated duties, neither the subject of nor the objects
sought by the two sets of acts is the same. Local
officials may necessarily have to reduce discretionary
projects in order to perform duties that are statutorily
required, but that was the case before I-1065 or SB 71
and it remains so now.

A final question on implied repeal concerns the funding

of community colleges. During the 1987 legislative
session, the State's share of community college funding
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was reduced fror 51 percent of the total audit cest to
49 percent. This calls for a commensurate increase in
the local contribution. Under the community college
funding formula, an estimate of revenues is made from
the moneys generated by student tuition, student fees,
other income or credit balances and the state general
fund appropriation. This estimate of revenues is
subtracted from the community college's total
unrestricted kudget, and the difference is obtained irom
a mandatory levy on the community college district.
§§ 20-15-311, 20-15-312, MCA,

Aside from the implied repeal test, the Supreme Court's
injunction that "statutes which are not inconsistent
with one another, and which relate to the same subject
matter, are in pari materia and should be construed
together, and effect given to both if it is possible to
do so" must  be considered in reconciling the
requirements of I-105 and SB 71 with those controlling
community college funding. State ex rel. Riley wv.
District Court, 103 Mont, 576, 583, 64 P.2d 115, 118
(1937) . Thus, (1) I~105 and SB 71 generally limit the
amount of property taxes capable of assessment upon an
individual texpayer to the 1986 tax year level; (2) the
board of trustees of a community college and the board
of regents must adopt a budget which, under section
20-15-312, MCA, will not result in an increase in the
mandatory levy as to a particular taxpayer over 1986
amounts; and (3) the frozen mandatory levy must now
account for 51 percent of the community college's total
unrestricted budget. The regents and the community
college trustees must consequently either reduce the
community college budgets or find alternative sources
for funds beyond those generated by the mandatory levy.

Iv.

I have vreceived several guestions concerning the
relationship of I-105 and SB 71 to items such as local
ordinances or ballot measures. Before directly
responding to these questions, I must emphasize the
unigue nature of local gevernments with self-government
DOWELS . D & F Sanitation Service v. City of Billings,
43 st. Rpfr. 74,780, 713 p,2d 977, 981 (1986); Billings
Firefighters Local 521 v. City of Billings, 42 St. Rptr.
112, 694 P.2d 1335 (1985): 42 Op. Att'y Gen. No. 16
{1987). Those governments are denerally subiject to
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I-105 and SB 71, but they are specifically exempted from
mill Jevy limitations. § 7-1-114(1) (g}, MCA.

Neither local governments with self-government charters
nor local governments with general government powers,
however, have the power to act so as to modify I-105 and
SB 71's application to them. In the case of local
governments with self-government POWers, section
7-1-114(1) {g), MCA, prevents them from acting to amend
I-105 and SB 71. In the case of local governments
retaining general government powers, they have only
these powers provided or implied by law, and the power
to act so as to amend initiatives or statutes has not
beern provided. Mont. Const. art. XI, § 4; D & F
Sanitation Service v. City of Billings, 43 St. Rptr, at
79, 713 P.2d at 982. I accordingly conclude that where
a taxing unit purports to increase the amount of an
individual taxpayer's property tax for tax years
commencing after December 31, 1986, other than as
specifically allowed under SB 71, such action is void,
This prohibition applies even if the increase was
sanctioned by voter approval.

V.

A somewhat similar situation exists where the taxing
unit was established before 1986, and, because the unit
carried a budget surplus into 1986, it levied an amount
of taxes significantly lower than normal. 1Is the taxing
unit limited to the reduced levy assessed in 1986, even
if that levy is significantly lower than that approved
by the voters in 19867 SB 71 clearly answers this
question: " [A] taxpayer's liability may not exceed the
dollar amount due in each taxing unit for the 1986 tax
year" except under specified and highly restricted
circumstances. The Legislature has nevertheless
provided in section 2(9) of SB 71 a procedure for
increasing the amount of taxes levied for those taxing
units which, because of an abnormally low tax levy in
1986, are now faced with a financial emergency. Without

compliance with that procedure, the property tax
amount-=-even though abnormally low in 1986--may not be
increased, For the same reason, a taxing unit, like a

school district, may not increase a taxpayer's property
tax liability even though the taxes actually levied for
the 1986 tax year were less than permissible under
voter=approved mill levy amounts,

16-8/27/87 Montana Administrative Register



~-1509-

vI.

The ninth question requires analysis of section 2(7) of
5B 71, That section provides an exception to the
general prohibition against increasing an individual
taxpayer's liability to a particular taxing unit over
that of the 1986 tax year if "the taxing unit's taxable
valuation decreases by 5% or more from the previous tax
year." Should such a decrease occur, additional mills
may, within otherwise applicable millage limitations, be
levied and the individual taxpayer's liability increased
over the 1986 tax year amount; under no circumstances,
however, may the total revenue to the taxing unit from
property taxes exceed that for the 1986 tax vyear.
Importantly, the exception in section 2(7} is not
continuing in nature; i.,e., if in the next tax year
assessed valuation does not decrease by 5 percent or
more, the individual taxpayer's liability to a taxing
unit may not exceed the 1986 tax year amount
irrespective of the number of mills levied. I recognize
that this interpretation of section 2(7) may cause
hardship to taxing wunits which have, for example,
suffered a significant reduction in assessed valuation
between the 1986 and 1987 tax years and then experience
a modest increase or slight decrease between the 1987

and 1988 tax years. Nonetheless, it 1is not my
prerogative to alter the meaning of an otherwise clear
statutory provision; any modification required to

ameliorate the effect of a long-term diminution of
assessed valuation must be legislatively made.

VII,

2 final group of questions concerns the effect of I-105
and SB 71 on local government budget- and election-
procedure laws. First, I find nothing in the language
or legislative history of I-105 and SB 71 to indicate
any intent to alter the existing legal authority and
duties of taxing jurisdiction officials to administer
the finances of those jurisdictions, The legislative
history of the recently-adopted, all-purpose levy for
counties is most persuasive in this regard. See 1987
Mont. Laws, ch. 291. Second, I find nothing in section
2(9) of SB 71 reflecting an intent to establish any
standards for the special elections described therein
other than those established by existing state law.
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IT IS MY OPINION:

SB 71 is a wvalid amendment to I-105 and
controls in cases of conflict,

I-105 and 5B 71 do not limit the ability of
irrigation districts to raise their water
agsessment rates.

I-105 and SB 71 do not prohibit the implemen-
tation of 1987 Montana Laws, chapter 211.

Section 2(7) of SB 71 does not repeal the
statutory mill levy limitations or amend by
implication statutes mandating taxing units to
perform various duties,

Community college trustees and the Board of
Regents may not budget an amount for the
colleges' total wunrestricted budgets which
will increase an individual taxpayer's
property tax liability over his 1986 tax year
amount unless otherwise permitted to do so by
sB 71.

I-105 and $B 71 supersede tax levies approved
by lecal governments or by local voters to the
extent the levies increase an individual tax-
payer's property tax liability to a particular
taxing wunit over his 1986 tax year amount
unless otherwise permitted to do so by SB 71.

Taxing units which levied lower than normal or
than authorized taxes in 1986 may not increase
the actual property tax liability of a tax-
payer unless otherwise permitted to do so by
SB 71.

Applicability of the exception contained in
section 2{(7) of SB 71 must be determined anew
each year with reference +to the taxable
valuation of the previous vyear,

I-«105 and SB 71 do not alter local government
budget- or election-procedure laws.
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VOLUNML Nu. 43 CPINIGL Lo, 22

CITIES AND TOWNS - Scheduling Herilctage Day;
HOLIDAYS - Heritage Day;

LOCAL GOVFENMENT - Scheduling Heritage Day;
MUNICIPAL CGTUPCRATIONS - Scheduling Heritage Day;
MONTANA CORE »SNNOTATED - Sections 1-1-216, 2-16-117,
2-18-063, T-4-102;

MONTANA TAWS OF 1987 - Chapter 431, sections 1, 3.

HELD: The governing bodyv of a political subdivision
must schedule the Heritage Day legal holiday
on a single calendar day per vear.

August 1987

Jim Nugeni:

Missoula City Attorney
201 West Spruce

Missoula MT 19802-4297

Dear Mr. Nugent:
You have requested my opinion on the following question:

Must the City of Missoula schedule the
Heritage Day legal holiday on a =single
calendar day or may the City allow the
scheduling of different "Heritage Days" by
city departments or even by individual city
employees?

You have Informed me +that M.ugssoula city emplovees are
interested ir having ‘ndaividual or departmental
helidays.  You note that individual holidays would allow
general city government to continue regular operations
without a day off Tor Heritage Dav and avoid the
confusion of the public which may result if the state,
the county, and the city «ach select a different date
for Heritage Day.

Sectior 1-1-216, MCA, setting forth the legal holidays

in the state, was amended in 1987 to combine Lincoln's
Birthday and Washington's Birthday into one legal
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holiday and +to establish Heritage Day as a legal
holiday. 1987 Mont. Laws, ch. 421, § 1.

This amendment will be effective January 1, 1988. 1987
Mont, Laws, «c¢h. 431, § 3. At that time, section
1-1=216, MCA, will provide in part that the Heritage Day
legal holiday is:

[Tlo be observed annually on a date determined
by the governing body of each political
subdivision for the purposes of that political
subdivision and by the governor for the
executive, legislative, and judicial branches
of state government, including the Montana
university system. [Emphasis added.]

§ 1-1-216(1) (1), MCA,

The intention of the Legislature must first be
determined from the plain meaning of the words used in

the statute. Missoula County v. American Asphalt, 42
St. Rptr. 920, 922, 701 P.zd 990, 992 (1965). 1In my
opinion, the new subsection clearly provides for

Heritage Day to be observed on a single date determined
by the governing body of each political subdivision.
Thus, the City of Missocula would only have authority to
set a date for Heritage Day, not to allow departmental

or individual holidays.

My opinion is reinforced by the legislative history of
the amendment. Representative Richard Nelson, the
sponsor of House Bill 708, the bill establishing
Heritage Day, testified before the Senate State
Administration Committee that Heritage Day "would be a
floating holiday which local governments could use at
their discretion for a specific purpose such as for =&
fair or a special celebration that is unique to their
own area." Minutes, Senate State Administration
Committee, March 20, 1987, p. 1. When Senator Vaughn
asked if Heritage Day could be a different day each
year, he was told that it would be up to the local
government, Id., p. 2. The testimony indicates the
legislators anticipated a single Heritage Day in each
political subdivision.

Section 1-1-216, MCA, lists Montana's legal holidays.

City, county, and state offices must remain open on all
days "except Saturdays and legal holidays."
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§§ 2-16-117, 7-4-102, MCA, Section 2-18-603, MCa,
provides for an alternate day off when a legal holiday
falls on an employee's day off. The statutes treat
"legal holidays" as nonbusiness days off for all
employees. When read in conjunction with the new
subsection which will establish Heritage Day in 1988,
they indicate the Legislature intended a single date per
pelitical subdivision to be observed as Heritage Day.

The concept of a legal holiday is also better served by
a single Heritage Day in each political subdivision. A
"holiday" is a day set aside for worship, for reverence
to the memory of a great leader and benefactor, to
rejoice over a national or historical event, or to
rekindle the flame of an ideal; a "legal holiday" is a
day designated and set apart by legislative enactment
for one or more such purposes. Vidal v. Backs, 21 P.2d4
952 (Cal. 1933); 73 Am. Jur. 24 Sundays and Holidays
§ 2, at 783. A Heritage Day which amounted to nothing
more than a personal day off with pay would have no
meaning as a legal holiday.

The plain language of the statute, the legislative
history, the statutory scheme, and the nature of a legal
holiday all 1lead me to conclude that the City of
Missoula must schedule the Heritage Day legal holiday on
a single calendar date per year.

THEREFORE, IT IS MY OPINION:
The governing body of a political subdivision must
schedule the Heritage Day legal heliday on a single
calendar day per year.

Ve tru}y

MIKE GREELY
Attorney Genera
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
Tooseleaf compllation by department of, all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA gsection numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM, The ARM 1s updated through June 30,
1987, This table includes those rules adopted during the
period June 30, 1987 through September 30, 1987 and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to coheck the ARM updated through June 30, 1987,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published ir the 1987 Montana Administrative Register,

ADMINISTRATION, Department of, Title 2

T Blind Vendors' Bidding Preference, p. 1730, 250

I-V and other rules - Use of State's
Telecommunications Systems and Facilities, -
Approval of Installations, Modifications or
Removal of Telecommunications Systems - Use of
Systems, p. 1229

I-VII Overtime and Compensatory Time in Lieu of
Overtime Crmpensation, p. 272, 769

2.5.201 and other rules - Purchasing - Definitions -

Department Responsibilities - Delegation of
Purchasing Authority - Competitive Sealed Bids
and Proposals - Small Purchases of Supplies and
Services, p. 799

2.5.201 and other rules - Contracting for Supplies and
Services, p. 1151
2.21.804 and other rules - 3ick Leave Fund, p. 733, 1202

2.21.1501 and other rules -~ Administration of Compensatory
Time for Emplovees Exempt from the Federal Fair
Labor Standards Act (FLSA), p. 278, 767

2.21,6706 and other rules = Employee Incentive Award
Program, p. 505, 1337

(Public Employees' Retirement Board)

I-TII and other rules - Salary and Service Credits for
Retirement Systems - Qualifying Qut-of-state
Servine in PERS «~ Purchasing Military Service in
the Sheriffs' Retirement System - Granting Full

Montana Administrative Register 16-8/27/87



-1517~

Service Credit for Temporary Service Reductions,

p. 617, 1338
(Workers' Compensation Judge)
2.52,310 and other rule - Procedural Rules - Time and

Place of Trial - Appe=ls, p. 1149

AGRICULTURE, Department of, Title U4

I Assessment of Fees for Financial Consulting and
Debt Mediation, p. 803, 1342

I-II and other rules - Produce Wholesalers - Itinerant
Merchants - Establishing Bond Equivalents,
p. 622, 131

I-VI Emergency Rules = Cropland Insect and Spraying
Program, p. 7717

I-VII Rodenticide Grants Program - Collection of Fees,
p. 510, 880

I-XI Emergency Rules - Administration of the Alfalfa
Leaf-cutting Bee Program, p. 580

I-XI Administration of the Alfalfa Leaf-cutting Bee

Program, p. 1232

§.12,1012 and other rule ~ Increasing the Fees Charged for
Sampling, Inspection and Testing of Grains at the
State Grain Laboratories, p. 53, 252

4.12.1806 Collection of TFees for Produce Inspections,
p. 805, 1340

4.12.3501 and other rule - Grading of Certified Seed
Potatoes, p. 193, 368

4,12.3503 Emergency Amendment - Grading of Seed Potatoes
Having Hollow Heart Condition, p. 475

STATE AUDITOR, Title 6

I Defining Promotional or Developmental Stage,
p. 351, 774

I Emergency Rule - Defining Promotional or
Developmental Stage, p. 369

I-IV Group Coordination of Benefits, p. 940

I-X Health Maintenance Organizations, p., 1238

COMMERCE, Department of, Title 8

(Board of Architects)

8.6.405 and other rules - Reciprocity - Individual Seal =
Standards of Professional Conduct and Activities
Constituting Misconduct, p. 1648, 253

(Board of Barbers)

8.10.,1006 Procedure Upon Completion, p. 627, 1205

(Board of Chiropractors)

8.12,606 and other rule - Renewals - Continuing Education
- Inactive Status, p. 808, 1343
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(Board of Dentistry)

8.16.602 and other rules - Allowable Functions for Dental
Hyglenists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility -
Minimum Qualifying Standards = Faeility
Standards, p. 1654, 155

(Board of Hearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirements and
Standards - Fees - Certified Hearing Aid
Audiologists, p. 128, 371

8.20.401 Traineeship Requirements and Standards -

"Trainee" Designation, p. 514

(Board of Horse Racing)

8.22.501 and other rules - Definitions - General
Requirements - Claiming, p. 353

8.22.1804 Emergency Amendment - Twin Trifecta, p. 586

8.22.1804 Twin Trifecta, p. 739

(Massage Therapists)

8.26.101 and other rules =-Board Organization - Procedural
Rules = Substantive Rules, p. 356, 697

(Board of Morticians)

I and other rules - Transfer or 3ale of Mortuary
License - Board Meetings and Fee Schedule,
p. 1251

8.30.407 Fee Schedule, p. 194, 477

(Board of Nursing)

I and other rules - Verification of License to
Another State - Application for Recognition -

Certificate of Nurse-Midwifery - Renewals,
p. 1253

(Board of Nursing Home Administrators)

8.34.403 and other rules « Board Meetings ~ Publiec

Information - Examinations - Continuing Education
- Fee Schedule - Reinstatement, p. 223, 1206

(Board of Pharmacy)

8.40.404 and other rule = Fee Schedule - Feesz, p. 227, 478

(Board of Professional Engineers and Land Surveyors)

8.48,1105 Fee Schedule, p. 810

(Board of Private Security Patrolmen and Investigators)

8.50,423 and other rules - Definitions - Temporary
Employment Without Identification Card - Resident
Manager and Qualifying Agents - Identification
Pocket Card - Insurance Requirements -
Termination of Business - Fee Schedule -
Assessment, p. 629

(Board of Realty Regulation)

I Continuing Education, p. 1545, 157

8.58.411 Fee Schedule, p. 1256

8.58.4154 Continuing Education, p. 634

8.58.419 Suspension or Revocation - Violation of Rules =
Unworthiness or Incompetency, p. 229, 588

(Board of Soclal Work Examiners and Professional Counselors)

8.61.H404 and other rules - Fee Schedule - Hours, Credits
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and Carry Over = Accreditation and Standards -
Reporting Requirements = Noncompliance - Annual
License Renewal, p. 231, 479

(Passenger Tramway Advisory Council)

8.72.101 and other rules - Tramway Rules = ANSI 3tandards,
p. 1159

(Bureau of Weights and Measures)

8.77.101 Scale Pit Clearance, p. 196, 589

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 56, 310

{Board of Milk Control)

8.86.301 Formula for Fixing the Class I Producer Price,
p. 235

8.86.301 Special Wholesale Prices and Formulas for Fixing

the Class Il and TII Producer Prices, p. 402, 881
{State Banking Board)
I Emergency Rule = Chartering of State Banks
Without Notice, p. 1065
(Local Government Assistance Division)

I Administration of the 1987 Federal Community
Development Block Grant (CDBG) Program, p. 357,
1207

I-IIT Approval and Administration of Contracts of

Audits of Local Government Units, p. 1745, 480
(Montana Economie Development Board)

8.97.308 Rates, Service Charges and Fee Schedule - Rate
Reduction Fee, p. 1998, 202

8.97.402 and other rules - Criteria for Determining
Eligibility -~ Bonds and Notes of Board - Loan

Loss Reserve Account for the Instate Investment
Fund - Application and Financing Fees, Costs and
Other Charges - Taxable Revenue Bond Program =
Terms, Interest Rates, Fees and Charges -
Application Procedure to Become a "Certified"
Montana Capital Company = Application Procedure
to Become a "Qualified" Montana Capital Company,
p. 636, 1070

8.97.,406 Economic Development Linked Deposit Program,
p. 405, 1210

(Hard=Rock Mining Tmpact Board)

3.104.2034 Definitions, p. 1161

(Aeronautics Division)

8.106.602 Liability Insurance Requirements, p. 812, 1344

(Board of Housing)

8.111.202 Meetings of the Board of Housing, p. 240, 483

(Video Gaming Control Bureau)

I-T1I and other rule - Emergency BRules - Licensing
Video Gaming Machines, p. 1067

I-VIII and other rules - Licenses and Software
Specifications for Video Gaming Machines - Policy
- Definitions - Application for License -
Licensee Qualifications = Denial ~ Judieial
Review ~ Quarterly Reporting Requirements -

16-8/27/87 Montana Administrative Register



-1520-

Record Retention Requirements - General
Specifications for Machines - Software
Specifications - Restrictions ~ Prohibited

Machines = Possession of Unlicensed Machines -
Location - Approval by Department - Repairing
Machines - Inspection and Seizure -
Transportation - Registration of Manufacturers,
Suppliers or bistributors, p. 1258

(Montana State Lottery Commission)

I-XXXIII Operations of the Montana State Lottery
Commission, p. 407, 883

8,127.1201 Prizes, p. 1279

EDUCATION, Title 10

(Superintendent of Public Instruction)

I-1II Special Education Transportation, p. 1003, 1383

(Board of Public Education)

10.55.4054 Gifted and Talented, p. 130, 591

10.57.102 and other rules -~ Definitions - Correspondence,
Extension and Inservice Credit =- Relnstatement =
Class 1 Professional Teaching Certificate - Class
2 Standard Teaching Certificate - Class 3

: Administrative Certificate, p. 130, 591

10.57.601 and other rules - Regquest to Suspend or Revoke a
Teacher or Specialist Certificate: Preliminary
Action - Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
Suspend or Revoke Teacher or Specialist
Certificate = Hearing in Contested Cases - After
Hearing by Member of Board/Hearing Examiner/Board
of Public Education - Appeal from Denial of a
Teacher or Specilalist Certificate -
Considerations Governing Acceptance of Appeal -
Hearing on Appeal, p. 515, 1211

10.64.301 and other rules « Minimum 3tandards for School
Buses, p. 1752, 104, 158

(Montana State Library Commission)

10.101.101 and other rules - Montana Library Services
Advisory Council -~ Library Services and
Construction Aet (LSCA) Grants, p. 302, 741

10.101.203 and other rules - Organizational and Procedural
Rules - General Policy and Publie Library
Development, p. 283

FAMILY SERVICES, Department of, Title 11

I-VIII Confidentiality "of Case Records Containing
Reports of Child Abuse and Neglect, p. 949

I-VIII Temporary Rules -~ Youth Placement Committees,
p. 1163

I-VIII Youth Placement Committees, p. 1169

46.5.922 Child Day Care Centers, p. 1175
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FISH, WILDLIFE AND PARKS, Department of, Title 12

b Exclusion of Certain Flotation Devices from the
Statutory Definition of "Vessel", p. 307, 889

I-VII Collection of Fees for Costs Assoclated with
Preparation of Environmental Impact Statements,
p. 359, 886

I-VIII - Rules Regulating Fishing Contests, p. 959

12.6.701 Parsonal Flotation Devices and Life Preservers,

p. 308, 1072

12.6.703 Limit the Requirements For Fire Extinguishers on
Small Motorboats and Vessels, p. 363, 1073

12.6.901 Eatabliahing a No Wake Speed on Portions of
Harrison Lake, p. 242

12.6.901 Prohibiting Motor or Engine Operated Vessels on
the Bighorn River from Afterbay Dam to the
Bighorn Acceas Area, p. 244

12.6.901 Water Safety Regulations « Closing Crystal Lake
in Fergus County to Motor-Propelled Water Craft
and to Establish a No-Wake Speed Limit on
Portions of Lake Kookanusa on Cripple Horse Bay,
p. 955

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I.XLIX and other rules - Control Measures to Prevent the
Spread of Communicable Diseases, p. 816, 964

16.6.301 and other rules - Records and Statistics - Birth
Certificates - Marriage Applications « Death and
Fetal Death Certificates, p. 997

16,8.704 and other rules - Air Quality - Testing and Air
Quality Permits, p. 2000, 159

16.8.820 gir Quality Standards for Sulfur Dioxide, p. 742,

15

16.8.937 and other rules - Amendment of Federal Agency
Rule Presently Incorporated by Reference, p. Til4

16.20.210 Frequency of Bacteriological Sampling, p. 58, 311

16.32.101 and other rules - Revliew of Certificates of Need
for Health Care Facilities, p. 641, 1074

16.44.102 Hazardous Waste - Consolidation and Updating
Incorporations by Reference of Federal Agency
Rules Contained in Chapter Y44 of Title 16 of the
Administrative Rules of Montana, p. 1, 203

16,444,102 and other rules - Hazardous Waste Management,

p. 817, 115

16.44,103 and other rules - Hazardous Waste Management -
Permitting = Counting Hazardous Wastes -
Requirements for Recycled Materials -
Incorporating Appendices - Redefining Generator
Categories = Creating Requirements for

Conditionally Exempt Small Quantity Generators -
Registration and Fee Requirements for Generators
and Transporters - Accumulating Hazardous Wastes
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- Annual Reporting, p. 60, 255

HIGHWAYS, Department of, Title 18

I Special Vehicle Combinations, p. T47
I Display of Monthly or Quarterly GVW Fee Receipts,
p. 1000

INSTITUTIONS, Department of, Title 20

20,14,106 Admission Criteria to the Montana Center for the
Aged, p. 246, 484

20.25,101 and other rules - Revision of the Board of
Pardons Rules, p. 753

JUSTICE, Department of, Title 23

23.3.118 and other rule - Vision Tests - Vision Standards
for Driver Licenses, p. 1002

LABOR AND INDUSTRY, Department of, Title 24

I-VIII New Horizons Program, p. 1005

I.XII Mediation. of Workers' Compensation Disputes,
p. 454, 890

24,16,9007 Annual Adoption of Prevailing Rate of Wages,
p. 1177

(Human Rights Commission)

I-IX Sex Equity in Education under the Montana Human
Rights Aet, p. 1663, 312

24,9.210 and other rules - Procedures for Investigation

and Coneiliation of Complaints Filed with the
Commission - Pre-hearing Procedures, p. 431, 1088
24.9.1107 Age Discrimination in Housing, p. 1094
(Workers' Compensation Division)
I Temporary Rule - Impairment Rating Panel, p. 660,

1084

I Temporary Rule - Distribution of Benefits from
the Uninsured Employers Fund, p. 662, 1083

I Time Limita for Administrative Review and
Contested Case Hearings, p. 668, 1212

I-II Temporary Rules - Rehabilitation, p. 664, 1086

24,29.705 and other rule - Corporate Officer Coverage Under
the Workers' Compensation Act, p. 670
24,29.3801 Attorney Fee Regulation, p. 2050, 323

STATE LANDS, Department of, Title 26

I and other rulea - Federal Farm Compliance Program
- Fee Schedule «~ Definitions -~ Rental Rates -
Lease and License Reporta and Renewal -
Assignments - Subleasing - Pasturing Agreements -
Cancellation of Lease or License - Mortgages and
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Pledges, p. 1281
LIVESTOCK, Department of, Title 32

32.3.104 Subject Diseases or Conditions, p. 1293

32.3.216 Equine Quarantine Stations, p. 1288

32.3.219 Protecting Montana Swine Industry Against
Importation of Disease, p. 1291

32.3.401 and other rules - Clarifying Authority for
Control of Brucellosis - Affected Herd Owner
Rights and Obligations, p. 1295

32.8.202 and other rule - Milk Freshness Dating -
Clarifying Responsibilities, p. 88, 698

MILITARY AFFAIRS, Department of, Title 34

I-XXII Montana State Veterans Cemetery, p. 2053, 776
NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

36.12.101 and other rules - Definitions « Forms -
Application and Special Fees =~ Issuance of
Interim Permits, p. 857

36.20.101 and other rules - Weather Modification

Regulation, p. 863

(Board of Water Well Contractors)

36.21.415 and other rules - Fee Schedule - Monitoring Well
Constructor Licenses, p. 1180

(Board of 01l and Gas Conservation)

36.22.501 and other rule - Location Limitations - Plugging
and Abandonment Procedures of Seismic Shot Holes,
p. 520, 1095

PUBLIC SERVICE REGULATION, Department of, Title 38

38.3.704 and other rule - Filing by Motor Carriers of
Proof of Insurance, p. 874, 1345

38.4.120 and other rules - Intrastate Rail Rate
Proceedings, p. 135, 699

REVENUE, Department of, Title 42

I Motor Fuel Tax - Cardtrol Compliance and
Administration, p. 1008

I Exempt Retirement Limitation, p. 1186

I Income Tax Deduction for Household and Dependent
Care Expenses, p. 1188

I Capital Gain Exclusion, p. 1190

I 10% Income Tax Surtax, p. 1192

1 Motor Fuel Tax Bonds - Problem Accounts, p. 1196

I Severance Tax - Stripper Exemptlons, p. 1198

I Temporary Rule - Severance Tax - Stripper
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I-III
I-IV
I-XI
I-XI

I-XI
I-XIII

T-XIV
42.11.104
42.12.128

h2,13.105

h2,13.222
42.17.105

42.17.105
U42,17.113

42.17,131

42.21.201

42.25.1005
42.25.1005
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Exemption in Excess of Actual Production, pn. 1200
Withholding Tax-Lien-Affidavit, p. 1194

Operating Liquor Stores, p. 1183

Temporary Rules - Accommodation Tax, p. 674, 1097
Temporary Rules - Light Vehicle and Motorcycle
Tax, p. 678, 1106

Accommodations Tax for Lodging, p. 1020

Light Vehiecle and Motorcyecle Tax - Personal
Property Tax, p. 1014

Administrative Income Withholding for Child
Support, p. 90, 328

Retail Liquor/Wine Price Restructuring, p. 1952,
705

and other rule - Catering Endorsements -
Permissible and Prohibited Activities Regarding
Selling Beer in Grandstands, p. 876

Applicability of Licenses - Premises Defined =~
Gold Course Exception ~ Portable Satellite
Vehicle, Movable Devices, p. 756

Beer Wholesaler and Table Wine Distributor
Recordkeeping Requirements, p. 754, 1213
Temporary Amendment - Computation of Withholding,
p. 672, 1112

Computation of Withholding - Income Tax, p. 1029
Reporting Requirements for Withholding Taxes,
p. 98, 329

Withholding Allowance Review Procedures, p. 683,
1113

and other rules = Classification of Nonproductive
Patented Mining Claims and Nonproductive Real
Property, p. 758, 1214

and other rules - Temporary Rules - Severance Tax
- Stripper Well and New Well Incentives, p. 1010
and other rules - Severahce Tax - Stripper Well
and New Well Incentives, p. 1031

SECRETARY OF STATE, Title 44

1.2.204

1.2.331

and other rules - Temporary Rules « Rule Types
and Their Location - Updating Procedures, p. 685,
1114

and other rule - Removal of Repealed Rules from
ARM -~ Official Report of the Recodification of
Title, p. 1299

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I

I-I1

I-III

Food Stamp Employment and Training Program,
P. 153; 330

Inpatient Hospital Reimbursement System Based
Upon Diagnosis Related Groups (DRGs) for Montana
Medicaid Program, p. 1304

and other rules - Organ Transplantations,
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46.6.1501

46.
46,

46.
46.
LI
46.

46,
u6.

46,
46,

46,
46.

46.

46,
46.

46,
46,

46.
46,
46,
usg,
4.
46

us,
U6,

10.
10.

10.

10.

M.

12.

12,
12.

12,

12.
12.

317
318

321
403
101
102

204

204

.204
.302
.401
.503
.504
514
.525

.526
.532

.555
. 1005
L1201
.2003

. 3207

3601

3803
3803
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Transportation and Per Diem, p. 574, 907

Medicaid Reimbursement for Services of Nurse
Specialists, p. 1331

and other rules - Program for Persons with Severe
Disabilities, p. 524, 1115

AFDC Protective and Vendor Payments, p. 10, 204
Policy of the AFDC Emergency Assistance Program
to Not Pay Recipient's Taxes, p. 248, 780

and other rules - Medicaid Coverage of Pregnant
Women ~ Medicaid Coverage of Eligible Individuals
under 21 Years of Age, p. 1300

AFDC Table of Assistance Standards, p. 760, 1215
Adoption of Amendments to Federal Agency
Regulations Pertaining to the Food Stamp Program,
p. 152

and other rule - Electronic Media Claims
Submission in the Medicaid Program, p. 551, 894
and other rules - Medicaid Optional Services,
p. 460

and other rule - Nurse Specialists Services
Provided - Services Not Provided by Medicaid
Program, p. 1331

and other rules - Medicaid Optional Services and
Co-payments, p. 560, 895, 1334

and other rules - Inpatient Psychiatriec Services,
p. 554, 900, 1116

and other rules - Medicaid Sanctions, p. 1062

and other rule - Inpatient Hospital Services -

bDefinitions - All Hospital Reimbursement -
General, p. 1304
Mandatory Screening and Authorization of

Inpatient Hospital Services, p. 558, 905

and other rules - Early Periodic Screening
Diagnosis and Treatment (EPSDT), p. 12, 205

and other rules - OQutpatient Physical Therapy
Services, p. 145, 331

Outpatient Physical Therapy Services, p. 1329
Reimbursement for Speech Pathology Services,
p. 8, 207

and other rules - Personal Care Attendant
Services, p. 197, 372

Transportation and Per Diem, Reimbursement,
p. 2057, 161 '

and other rules - Nursing Home Reimbursement,
p. 531, 913

and other rules - Reimbursement for Physician
Services, p. 1035

Eligibility Determinations for Medical A4ssistance
- Transfer of Resources, p. 365, 710

and other rule - Non-institutionalized S81-
related Individuals and Couples, p. 6, 208
Medically Needy Income Standards, p. 878, 1346
Medically Needy Income Standards, p. 2004, 163
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46.13.402 Low TIncome Energy Assistance
Supplemental Assistance, p. 375

46.25.728 Eligibility Determinations for

Assistance, p. 527, 1117

46.25,731 Structured Job Search and Training

p. 529, 927
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