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ISSUE NO. 8

The Montana Administrative Register (MAR), a twice- monthly’,
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATR OF MONTANA

In the matter of the proposed) NOTICE OF HEARING ON THE
amendment of Rules 4.10,101 ) PROPOSED REPEAL OF RULES
through 4.10.1501 concerning ) 4.10.318, 4.10.402, 4.10.505,
pesticide sale and use 4,10.601, 4.10.602, 4.10.603,
4.10.604, 4.10. 902, THE
AMENDMENT OF RULES 4.10.101,
4,10.102, 4.10.103, 4.10.106,
4.10.201, 4.10.202, 4,10.203,
4.10.204, 4.10.206, 4.10.206,
4.10.207, 4.10.208, 4.10.312,
4.10.313, 4.10.314, 4.10.315,
4.10.401, 4,10.404,
4.10.501, 4.10.503, 4.10.504,
4.10.903, 4.10.1501
CONCERNING PESTICIDE SALE AND
USE.

N M o N Nt S et Nt Nt St

TO: All Interested Persons

1. On May 2B, 1986, at 9:00 a.m., in Room 225,
Agriculture/Liveastock Building, Sixth and Roberts, Helepa,
Montana, a public hearing will be held to consider the
amendment of Kules 4.10.201 through 4.10.1501 pertaining to
the sale and use of pesticides in Montana.

2. The rules as proposed to be amended read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rulea are located on pages 4-211 through
4-284, Administrative Rules of Montana).

business locations, those-seed-treaters-using-fumigants;
vertebrate pest control applicators using ground applied
baits and public utility, and non-commercial end-foed
manufacturing-and-precessing applicators applying pesticides
in or on properties managed by them publiic-utility-or-feed
nanufacturer-or-processor are exempt from the financial
reasponsibilities required in ARM 4.10.101 through 4.10.103.
Demonstration and Research Pest Control applicators may be
exempt from the financial responsibilities required in ARM
4.10.101 through 4.10.103 upon appropriate application for
exemption duly approved by the department. The department
will evaluate esch applicant’'s situation as shown on the
waiver application considering particularly the following
factors: actual pesticide applications by the applicant,
the use of co-operators, the size of plota, and the hazards
and drift potential of pesticides utilized. All applicators
shall comply with the requirements in ARM 4.10.104 through
4,10.108, inclusive.
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(5) Remains the same.

AUTH: 80-8-214, MCA IMP: 80-8-214, MCA

RESPONSIBILITY (1) Remains the same.
(2) The department may accept a liability insurance
policy in the proper face amount that contains a deductible
clause in an amount not to exceed five hundred dollars
($500.00) for meriai-applicationsy-and-two-hundred-fifiy

dollars-(3250-00)-for-ail-other-applicators all applicators.

If the license has not
satisified the requirements of the deductible amount of any
prior damage claim, such deductible clause in a currently
submitted policy shall not be accepted by the department to
satisfy the licensing requirements unless and until the
applicant satisfiea the prior damage claim. Insurance
policies may have the pollution exclusion clause removed.

{3) Remains the same.

AUTH: B80-8-214, MCA IMP: B80-8-214, MCA

EINANCIAL RESPONSIBILITY ELEMENTS (1) Remains the sawe.
(2) The department shall be notified by registered
mail ten (10) days prior to any preoposed modification of the
liability insurance policy or surety bond requeasted by the

licensees. Such modification must be approved by the
department before the proposed modification can become
final. Ten (10) days notice by registered mail to the
department is required prior to the surety or insurer
cancelling the licensee’s surety bond or liability
insurance, and prior to settlement of claims made against
licensee’s bond or insurance. Modification of the indemnity
trust fund, for eny, reason by any party, shall pot be
completed until th& department has approved the proposed
modification by written authorization to the licensee and
the bank, trust, or other financial official or institution.

(a) If the financial responsibility is to be
cancelled, the requirements and procedures established in
ARM 4.10.108 shall be followed.

AUTH: B0-B-214, MCA IMP: 80-8-214, MCA

4.10.106__REVOCATION OF LICENSE (1) The department
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the final judgement rendered againat or agreed to by hinm,
within thirty (30) celendar days from the date the judgement

established in the judgement. The revocation shall remain
in effect and no license shall be iassued to the applicator
unless and until the judgement is satisfied or until the
applicator files with the department his written direction
to his financial responsibility guarantors to respond in
full to the damages specified in the judgement.

(2) Remainas the same.

AUTH: B80-8-214, MCA IMP: 380-B-214, MCA

(1) Remains the same.

(2) A person shall apply for a license on the
departwent’s application form. The epplication shall be
completed in its entirety, accompanied by the licensing fee
and a completed statement of financial responsibility.
----- {a)—-The-departuent-may-enclose-a-list-of-restricted
use-pesticides-with—each-appiication-subnitted-to
eppiicantsr—-The-appiicant-nay-indicate;-by-apprepriante
narking-on-the-liisty-the-restricted-use-pesticiden;—if-any;
he-desiras—to-use-or-apply-during-the-licensing-pertodv--4An
applicant-may-be-certified-licensed-to—use-one-or—more
restricted-pesticidos-or-a-group-or-clann-of-restricted
pesticidess——It-shail-be-titegal-for-a-pesticide-applicator
to-purchase—or-apply-any-restricted-use-pesticide-for-which
certification-ds-not-receiveds
————— €b) Applicants submitting incomplete applicatiouns and
not meeting the conditions and standards expressed in the
Act and department rules will be notified of such
deficiencies and the procedure for corracting the
deficiencies. The _departmept will return the_spplication

(3) thru (5) Remains the same.

(6) Those individuals who cannot be classified as &
commercial, public utility, or government certified
peaticide applicator or who cannot be classified as a
private farm applicator, but desire the use of restricted
use pesticides, shall be considered to be certified non-
commsercial applicators. The non-commercial applicators
desiring to use restricted use pesticides in the state shall
be required to meet the same application, examination,
qualification, general and specific competency standards,
recordkeeping, requalification, and other related pesticide

applicators by the Act. These individuals shall be
classified into one of the eleven categories established for
commercial and-government applicators. Certified
non-commercial applicators way only use restricted use
pesticides on lands owned, rented, or leased by his employer
or himself. Non-commercial applicators, whether certified
or not, violating the Act or rules promulgated thereunder
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shall be subject to the same penalties and administrative
procedures as commercial applicators.

(7) ©nce-the-applicant—seets-ati-appiication
requirementsy-the-applicant-shali-take-a-written
examinations—-Appiiconts-for-a-pesticide-license-or
certification-license-shali-be-required-to-show-preof-to—the
departmentis—auvthorized-representative-su-pervising-an
exanination-seasion-that-ati-required-appiication-forms;
feesr-and-other—licenstng-requirenents-have—hoen—received-by
the-department-——Fhe-department-will-notify-applicantas-that
ali-application-requirements-have-bean-net-and-that-the
applicant-may-take-the-required-exaninations—or—the
applicant-may-submit-ati-application-forms-end-fees-prior-to
the-exanination-to-the-authoriged-representative-condueting
the-examinationt No licenses or certification-licenses

fulfilled and approved by the department,
(8) Remains the sage.
(9) Ap_sApplicators not renewing end maintaining the

his qualifications by_attending approved regualification
programs _for a_time_period not to_exceed five_years.__The

relicensing at a_later date. _The department will pot

continue to maintain gualification data._ _The department

finaneial-responsibiliity—at-the-end-of-a-spray-scason-as
provided-by-the-ltability-rules—and-reltcensing-by
exanination-within-a-qualification-periods
————— €16)--Ft-shali-be-iliegal-for-any-persen-defined-ns-a
commerciai;-public—utility;-or-government-appliicator-to—use
or-apply-pesticides-witheut-a-current-license-in-the
appropriate-applicater-classificationr--An-applicant-shaii
not-proceed-with-any-pes-tictde-operationy-use;-or
application-until-a-license-is—issued: GHuech-iliegal
operationa-snhali-subject-the-person-to-pennitien-of-the-act
and/or-modification—of-his-license-and/or-denial-of-his
ticense-application—for-the-current-iicensing-peried-
————— €313(10) Applicators and their employees licensed as
applicators or operators shall reveal their his license upon
request or by any individual or business, for whom the
applicator or his employee is performing pesticide
applications or to an authorized representative of the
department.

(a) Whepn_an aApplicetors-shall-upen terminategion-of

their his employment, transfers_his of-their license, or

modifiepeatien or cancelgiation—of-thetr hig license, return
to-the-department all employee operator licenses issued
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modified, or_cancelled. Employees licensed as applicators
may retain their license provided that their financial
responsibility is still vaelid. New licenses will be issued
to employee operatora previously licensed or qualified once
the business has appointed a new supervisory licensed

applicator.

AUTH: B0-B-105, MCA
IMP: 80-8-105, 80-8-203, 80-8-204, B0-8-206,
80-8-210, BO-8-213, MCA

4.10,202 _CLASSIFICATION OF PESTICIDE APPLICATORS (1)
Remains the asame.

(a) an applicant using general use peaticides shall be
public utility, or government pesticide applicator.

(b) Remains the sanme.
————— €e}--ati~appiicants-shali-be-further-cliassified-ns
either-aerial-or-ground-applicators-for-the-purpose-of
determining-the-type-of-examination—the-spplicant-must-pass
in-regard-to-equipment-utilized;-itn-operation;~-naintenance;
catibrationy-and-any-other-equipment-feature-or-procedure
affecting-the-use-of-application-of-a-pesticides

(2) A_personi¥i-applicants, whether commerciml, public
utility, or government, licensed or certified-licensed,
aerial or ground, shall be further classified into one or

substance, and comprehensiveness of each applicant’s
examinationa and shali-estabdish the specifie areas, classes
of pesticidea, and conditions by which the applicant may
conduct pesticide operations.

(8) A_person Appliceants licensed as_an applicator may

qualified throughout the state., Fhey-may-use-restricted-use
pesticides—under-the-direct-supervision-of-n—certified-
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-594-

certified applicator.

(b) thru 3) (a) Remains the same.

(i) Plant. This classification includes any
applicator using or supervising the use of pesticides in the
production of agricultural crops, including without limiting

forage, vegetables, small fruits, tree fruits and nuts, as
well as on grassliands and non-~crop agricultural lands.

(ii) thru (iii) (c) Remains the same.

(d) Seed Treatment and Rlevator Pest Control. This
classification includes any applicator using or supervising
the use of pesticides onto seeds; _the use_ of fumiganis in
seed storage_areas _or on or_in_seeds and the use of

pesticide in_or_around the elevator seed storage facilities.

(e) Aquatic Pest Control. This classification
includes any applicator using or supervising the use of
pesticides purposefully applied to standing or running
water, excluding applicators engaged in public health
related activities included in Clessification (3) (4i).

(f) Publie-Htility-Applicatorar--This-classification
tnciudes-any-pubiie-uttlity-applicator-or-an-employee-of-p
public-utitity-using-or-supervining—the-use-of-pestictdes—to
iand-or-structure-owned-or-ieased-by-a-publte-utiiitys
----- €23 Right-of-Way Pest Control. This classification
includes any applicator using or supervising the use of
pesticides in the maintenance of public roads, electric
power lines, pipe lines, railway rights—of-way, or other
similar areas.

€h¥(g) Industrial, Institutiopal, Structural, and
Health Related Fest Control. This classification includes
any applicator using or supervising the use of pesticides

establishments, human dwellings, institutions such as
schools and hospitals, industrial establishments including
wareahouseg and-grain-elevators; and any other structures
and adjacent areas, public or private, and for the
protection of stored, processed, or manufactured products.
{b)__Wood _Product Peat_Coptrol. _This clessification

includes_eny_applicator using. or supervising the_use_of

d
d

farm uses, brush on_treaiments, sapstain control, apd_uses
in_pop-pressure treatment plants_for the protection of wood
products.

————— £i}--food-manufacturing-precessingr—-This

subclassification-applies—to—those-itndividuais-who-are
enployed-by-food-manufacturers-and-processing-establinhuents
and-who-use-and-apply-restricted-use-pesticides-in-and
around-these-establishments<

(i) Public Health Pest Control. This classification
includes atate, federal, or other governmental employees or

8-4/24/86 MAR Notice No. 4-14-15
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use of pesticides in public health programs for the
management and control of pests having medical and public
health importance4i-provided-thaty-tThe jurisdictional
health officer, state veterinarian, their duly authorized
representatives, and governmental research personnel are
exempt from licensing when applying general use pesticides
to experimental areas.

(J) Remains the same.

(k) Demonstration and Research Pest Control. This
classification includes (1) individuals whe demonstrate to
the public the proper use and techniques of application of
restricted pesticides or supervise such demonstrations; and
(2) individuals conducting field research with peaticides
and in doing so, use or supervise the use of restricted use
pesticides. Included in the first group are such
individuals es Extension Specialists and County Agents,
Commercial Representatives demonstrating pesticide products,
and those individuals demonstrating methods used in public
programs. The second group includes state, federal,
commercial, and other individuals conducting field research
on or utilizing pesticides.

AUTH: B0-8-105, MCA IMP: 80-8-105, MCA

4.10,203 _COMPETENCY STANDARDS_FOR_LICENSING AND

CERTIFICATION-LICENSING OF PESTICIDR APPLICAIORS (1) An
individual applying for a commercial, public utility, or
governmental applicator's license or a-commeretal;-pubiie
utiltity;-or-governnent-applicatoris certification-license
shall be required to pass a written examination prior to

issuance of a license or certitication-license.

convenjence end_approval of the_department. Any individual
applying for a license or a certification-license shall be
required-to-pass-a-written-exantnation-prior-to-iteensing-or
certification-licensing; meeting the general and specific
competency standards of ARM 4.10.204 and 4.10.205. The
competency of applicants shall be determined by their
knowledge and paasage of written examinations on the
subjects set forth in the department’s designated manuals
for epplicatora, including revisions, and any other manual,
guide, or materials as designated by the department.
KExamination questions will be derived from these manuals and
their degree of difficulty will be based upon the degree of
importance established by the department for the various
subject areas:

(a) The department may accept ticensee the applicapt’s
examination scoresg from other states if the examination or
examinations are equivalent to the department’s examination.

MAR Notice No. 4-14-13 8-4/24/86
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However, all other atandards and requirements of the

establish-reciprocai-iicensing-and-certification-ngreenents
to-asaist-in-timiting-the-exanination-process—for-licensesc
(2) An applicator's examination shall consist of:
(a) A basic examination consisting of, but not limited

and toxicology, effectas on animals, plants, and the
environment, safety equipment, firat aid, pesticides-in-the
environment;-fish-and-wildi4fe; and alternatives to
chemicalgy-pollinating-insects;-setection-of-contreol
methods;-factors-affecting-pesticide-applications;~genernl
equipment-and-definitions.
(b)-~Bquipment-examinations-consisting-of;-but-not
1imited-to;-quentions-on-equipment-calibration;-naintenance;
pesticide-ditution-and-mixingr-which-wilti-be-specific-as
possible-to-the-appiicantie-pesticide-operations
————— €e} A specific examination or examinations consisting
of, but not limited to, questions bgsed on the pests to be
controlled, various _control methods, and-the pesticides

utilized, enyironmental and safety considerations, pesticide
formulationsa, apd equipment calibration_and maintepance, in
the apacific classification or c¢lassifications the

applicator chooses for licensing or certification-licensing.

(3) The minimum passing score for applicants shall be:

(a) 1In the case of applicants qualifying for general
use pesticides, seventy percent (70%) for the basic
examination, and seventy percent (70%) for each resapective
equipment-and specific examination required.

(b) In the case of applicants qualifying for
restricted use pesticides, eighty percent (80%) for the
basic examination, and eighty percent (B80X) for each
respective equipment-and specific examination required.

(4) An epplicant not receiving a passing score on one
or more of the examinations shall be required to retake and
pass the failed examination(s) prior to issuance of a
license. The applicant taking more than one specific
exapination may elect to be licensed only for the specific
examination(s) passed if the applicant has passed the basic,

(a) Applicants failing the basic examination or any
other examination the first time shall not be allowed to
after notification of failure-i;:;;;tified—-aii. Applicants
failing the exemination(s) a second time may retake the
notificnt1on~by:;;;;;i§e§:uai}. Applicants failing the
examination(s) a third time shall not be allowed to retake

8-4/24/86 MAR Notice No. 4-14-15
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the examination(s) until the next licensing period beginning
January 1 of the next year. Re-examination may be taken at
any-reasonable-time-after-the-time-limitations—expressed-for
the-first-and-second-examinetions-at the department’s Helena
office or the applicant may make arrangements for
examination-or re-examination at other locations in the
state or in other stateas at the convenience and approval of
the department.

(5) Requalification. Applicators maintaining-their
lieense~for-four-{4)-consecutive-licensing-periods ahall be
required to requalify for licensing prior to every fifth
licensing period. The_department_has_s_staggered four_year

training-course-approved-by-the—department. An applicator
requalifying for licensing by attending a pesticide training
courseg shal}-be-required-to-have-the-sponsor-of-the

MAR Notice No. 4=14-15 8-4/24/86
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verification of the-applicatoris his attendance and-an
agenda-of-topiecs-and-speakers., The department retains the
right to approve or disapprove sueh training courses
relative to meeting the qualifications for re-licensing.

reviewed-for-approvel-witi-be—these-attended-by-the
appitcator-during-the-tast-hatf-of-the-third-ticensing
pariod-or-the-fourth-ticenning-period-of-a—quatificstion
periods The department may require applicators to pass an
examination during any licensing period on major new
pesticide technology which applies to the applicator's
classification,

————— {ar--Applicators-exanined-for-licensing-in-19%6-or-19%%
nay-be-required-by-the-department-to-requalify-for-iicensing
prior-to-the-fifth-licensing-peritod-one-tine~onty-to~atiow
for-staggering-the-requalification-for-ciasses-of
applicators—-Thereafter;-eli-appiicator-eclasses-shaiil
requatify-prior-to-the—fifth-licensing-periods

AUTH: 80-8-105, MCA IMP: B80-8~105, MCA

APPLICATORS (1) (a) thru (b) (ii) Remains the same.

(iii) precautions necessary to regard guard against
injury to apprlicators and other individuals in or near
treated areas.

(iv) thru (vi) Remains the same.

(vii) proper identification, storage, transport,
handling, mixing procedures, and disposal methods for
pesticides and used pesticide containers, including
precautions to be taken to prevent children from having
access to pesticides and pesticide containers.

(e¢) thru (f) Remains the same.

(g) Application techniques. Factors including:

(i) methods efapd procedures used to apply various
formulations of pesticides, solutions, and gases together
with a knowledge of which technique of application to use in
a given situation;

(ii) thru (h) Remains the same.

AUTH: BO0-8-1056, MCA IMP: 80-8-105, MCA

4.10.205 _SPECIFIC_STANDARDS OF COMPETENCY FOR_EACH
APPLICATOR CLASSIFIGATION (1) Licensed or
cBertified-licensed commercial, public utility, and
government pesticide applicators shall be particularly
exsmined and quelified with respect to the practical
knowledge standards elaborated below:

(a) Agricultural Pest Control

8-4/24/86 MAR Notice No. 4-14-15
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(i) Plant. Applicators must demonstrate practical
knowledge of crops grown and the specific pests of those
crops on which they may be using restricted-ume pesticides.
The importance of such competency is amplified by the
extensive areas involved, the quantities of pesticides
needed, and the ultimate use of the quantities of pesticides
needed, and the ultimate use of many commodities as food and
feed. Practical knowledge is required concerning soil and
water problems, pre-harvest intervals, reentry intervals,
phytotoxicity, and potential for environmental
contamination, non-target injury, and community problems
resulting from the use of restricted-use pesticides in
agricultural areas.

(i1) Remains the same.

(iii) Vertebrate. Applicators must demonstrate
practical knowledge of vertebrates for which they may be
using restricted-use peaticides. They should possess
practical knowledge of the cyclic occurrence of certain
pests and specific population dynamics as a basis for
programming pesticide applications. The applicator must
demonetrate a practical knowledge of control and application
methods which will minimize the possibility of secondary
problems such as unintended effects on wildlife. These
applicators must demonstrate knowledge of the use of these
pesticides which will minimize or prevent hazards to humans,
pets, and other domestic animals.

(b) and (c) Remains the same.

(d) Seed treatment and Elevator Pest Control.
Applicators shall demonstrate practical knowledge of the
types of seeds that require pagticide chemiecal protection
against pests, and factors such as seed coloration,
carriers, snd surface active agents which influence
pesticide binding and may affect germination. They must
demonstrate practical knowledge of hazards associated with
handling, sorting and mixing, and misuse of treated meed
such as introduction of treated seed into food and feed
channels as well as proper disposal of unused treated seeds.

application techniques, worker exposure snd protection
considerations, and_reentry standards into_fumigated
t

(e) Aquatic Pest Control. Applicators shall
demonstrate practical knowledge of the secondary effects
which can be caused by improper application rates, incorrect
formulations, and faulty application of restricted-use
pesticides used in this clessification. They shall
demonstrate practical knowledge of various water use
situations and the potential of downatream effects.

Further, they must have practical knowledge concerning
potentiegl pesticide effects on plents, fish, birds,
beneficial insects, and other organisma which may be present

MAR Notice No. 4-14-15 8-4/24/86
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in aquatic environments. These applicators shall
demonstrate practical knowledge of the principles of limjted
area application.

(f) Public-Ueility-Appiicators—-and Right-of-Way Pest
Control., Applicators shall demonstrate practical knowledge
of a wide variety of environments since right-of~way can
traverse mapy different terrains, including waterways. They
shall demonstrate practical knowledge of problems on runoff,
drift, and excessive foliage destruction, and ability te
recognize target organisms. They shall also demonstrate
practical knowledge of the nature of herbicides and the need
for containment of these pesticides within the right-of-way
areas, and the impact of their application activities in the
adjacent areas and communities.

(¢) Remains the same.

(h) Wood_Product Pest Control.__Applicators_shall

d_or_drinking and
he prohibitions
her potential

irrigat
againsi

——w.-{i) Public Health Pest Contrel. Applicators shall
demonstrate practical knowledge of vector-disease
transmission as it relates to and influences application
programs. A wide variety of pests are involved. It is
essential that they be known as recognized and appropriate
life cycleas and habitats be understood as a basias for
control strategy. These applicators shall have practical
knowledge of a great variety of environments ranging from
streems to those conditions found in buildings. They should
also have practical knowledge of the importance and
employment of such non-chemical control methods as
ganitation, waste disposal, and drainage.

(J) Regulatory Pest Control. Applicators shall
demonstrate practical knowledge of regulated pests,
applicable laws relating to quarantine and other regulation
of pests, and the potential impact on the environment of
restricted-use pesticides used in suppression and
eradication progrems. They shall demonastrate knowledge of
factors influencing introduction, spread, and population
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dynamica of relevent pests. In the case of some federal
agency applicators, their knowledge shall extend beyond that
required by their immediate duties since their services are
frequently required in other areas of the country where
emergency measures are invoked to control regulated pests,
and where individual judgments must be made in new
situations.

(k) Demonstration and Research Pest Control. Persons
demonstrating the safe and effective use of pesticides to
other applicators and the public will be expected to meet
comprehensive standards reflecting a broad spectrum of
pesticide use. Many different problem situations will be
encountered in the course of activities associated with
demonstrations. Practical knowledge of problems, pests, and
population levels occurring in each demonstration situation
is required. Further, they should demonstrate an
understanding of pesticide organism interactions and the
importance of integrating pesticide use with other control
methods. In general, it would be expected that spplicatots
doing demonstration pest control work possess a practical
knowledge of all the standards detailed in ARM 4.10.204. In
addition, they shall meet the specific standards required
for classifications (1) (a) through (1) (g) of this ruile
applicable to their particular ectivity. Persons conducting
field research or method improvement work with restricted
use pesgticides should be expected to know the general
standards required for classifications (1) (a) through (1}
(Jj) of this rule, applicable to their particular activity,
or alternatively, to meet the more inclusive requirements
listed under "Demonstration”.

AUTH: 80-8-105, MCA IMP: BO0-8-105, MCA

LICENSE (1) Remains the sane.

(2) Licensed operators shall be allowed to use and
apply only those pesticides that the license or
certified-licensed applicator he is supervised by is
qualified to use and apply. A licensed operator may use
general or restricted use peaticides within a-radius-of

business-tocation when he is under the direct supervision of
a licenged or certified-licensed applicator, respectively.
Licensed operators may not apply general or restricted use
pesticides beyond the-fifty-¢56)} one hundred_(100) mileg_of

supervisten-of-a-iicensed-or-certified-ticensed-applicator;
respectively.

(3) and (4) Remain the same.

(6) 1Individuals using and applying genaral or
restricted use pesticides shall qualify for an operator
license by:

(a) passing a department examination; eor
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must certify the individual’s completion of the training.

(6) The training or examination shall include
labeling, safety, first aid and toxicology, effect of
pesticides, factors affecting pesticide application,
equipment calibration, dilution and mixing of pesticides,
recognition of common pests to be controlled. The
specific as possible to their operstions and
responsibilities. Examinations may-be-written-or-orai-and
will be given at the convenience and approval byof the
department or its authorized representative. The department
shall cooperate with individuasl applicators or groups of
applicators in establishing the treining meterials and
examination questions, and may provide assistance to
applicators in training applicants for an operator's
license. The passing score for the examination shall be
seventy percent (70X). Operators who pass the examination
may not be required to pass enother examination. Operators
may renew their license each year by receiving in-service
training course approved by the department.

(7) Government operators shall meet all the standards
eatablished for commercial operators in this regulation.
Governaent operators shall only operate within their
respective governmentel boundaries regardless of the number
of miles from the government certified-licensed or
government licensed applicator’s busineas location.
Government-operators-or—their-enployera-shatl-not-be
required-to—pay-s-iicensing-fee:

————— €{8)--Phe-department-witi;-under-special-conditionsy
issue—a-temporary-ticense-in-letter-form-to-applicant
operptors-if-requested-by-n-lticenned-appliicator:—-The
temporary-license-wili-set-forth-the-operatoria-and
applicatoris-name;-business—-address;-and-information-of-the
pesticides—the-operater-nay-use-and-apply---Temporary
ticensen-shall-be-inssued-to-an-individuai-only-once-and-the
ttcense~shalii-be-itmited-to-fourteen—{id4)-catendar-days-—-1¢
tn-expected-that-~the-operator-wilil-quatify-fer-perpanent
ticenning-within-the-foeurteen-{i4)-day~periods

AUTH: B80-8-105, MCA IMP: 80-8-205, 80-8-206, MCA
4.10.207__RECORDS (1) All licensed, certified

liceansed commercial, public utility, government applicators
shall be required to keep and maintain oPEFEEESBEi’FeZZFEE"‘
.for two (2) yeara. For every application performed either
by an applicator or operator, the application record shall
include:
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(a) The name of the applicator or operator applying
the pesticide. Initials or an asmsigned number are
acceptable if the full name of the applicator or operator is

(b) thru (c) remain the same.

(d) The pesticide or pesticides used which shall
include the company name, trade name and the EPA

(e) Remains the same.

(f) The amount of area treated (number of acres,
trees, livestock, square feet or yards, etc.) or for
indicate the type of treatment.

(g) and (h) remain the same.

(1)

(2) thru (4) remain the same.

(5) Seed treaters and wood product treaters shall only
be required to maintain records on the volumes of pesticides
applied and the other items set forth in (1) (a),
(b)(i)(d){e) and (f).

(6) As ruled by opinion of the Montana Attorney
General (Vol. No. 38, Opinion No. 1), pesticide applicator
and dealer records held by the Department of Agriculture are
subject to public discloaure unless the department finds
that the applicator's or dealer's right to privacy clearly
outweighs thes punlic’s right to know. 8uch determination
will be considered under department policy on a case by case
basis.

(a) There will, however, be no department publication of
any information of these records which may disclose
operations of selling, production or use of pesticides by
any person. Such prohibition has been declared under
Section 80-8-107 MCA and confirmed under department
interpretation of a letter of explanation to the above cited
opinion from the Attorney General.

(7) (a) Applicators, upon_written request_of the

month-that~the-pesticide-or-pesticides-were—appited, The
records shall be submitted on the standard form provided by
the department or on forms approved by the department. The
record shall contain the following items listed in this
rule: (1) (a), (b) (i), (iii), (4), (e), (f), (&), (h) and
(2). The record may contain all the items listed in
sections (1) and (2).
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(b) If no applications of the restricted use

(8) (a) Applicators shall submit to the departwment an
accurate typed or printed anmnual report of their use of

yearg. The report shall include a summary of use of these
pesticides by county, month, total acreage, amount of the
formulated product used, crop or site treated, and the

€14} ~-days—after-the—-end-of-the-calendar-year. The report
shall be submitted on the standard form provided by the
department or on forms approved by the department.

(b) If no application of general and/or_restricted use
pesticides are made during the c¢alendar year, this shall be
so documented to the department.

(9) Remains the same.

AUTH: 80-8-105, MCA IMP: 80-8-105, MCA

a-violation—for-applicaters-to+

————— fay--fatli-to-maintain-epplication-records-or-reperts
required-by-rule~4:10-20%+

————— tb)--make-falne-or-fraudulent-records-or-reports+
————— fey--faiti-to-submit-written-records—or-reports-as
required-or-as-requested-by-the-dapartments

----- {d}--refuse~an-authorized-representative—of-the
department-to-inspect-or-recerd-the-applicator’s-records
during-business-hourss

————— {e}——not-maintain-records—-on-a~daéiy-basis—not-te
excaed-twenty-four-{f£4)-hours-fren-the—time—of-the
applications

labeling, with-the—agency-or-department-registration-for
that-pesticide; or with the agency or department
restrictions that have been placed on the use of that
pesticide.

AUTH: 80-8-105, MCA IMP: 80-B-105, 80-8-211,
80-8-308, MCA

4.10.312 SALE OF AQUATIC HERBICIDES Remaina the same.
(1) Sale or distribution can only be made to a
certified applicator who holds an aquatic pest control
license or permit issued by the department. Sale of a
pesticide labeled for both terrestrial and aquatic weed
control and net restricted by the Environmental Protection

8-4/24/86 MAR Notice No. 4-14-15



~605-

(2) Remains the same.
AUTH: B0O-8-105, MCA IMP: B80-8-105, MCA

4,10.313 USE_OF_AQUATIC_HERBICIDES thru (1) remains
the same.

(2) To-maintain—qualtificatien-for-certification;—the
epplicator-must-attend-at-loast-one-department-approved
aquatic-training-course-in-a-four-{43-yoar-periodi-antarting
Fanuary-17-1988-

the farm applicator resides. The department may require
additional training if significant changes occur in aquatic
herbicide use patterns or aquatic vegetation control
techniques.

AUTH: 80-8-105, MCA IMP: BO-8-105, MCA

4:10.314_ _APPLICATION OF AQUATIC HERBICIDES thru (2)
remains the same.
(3) Allow an inspection of the treatment area prior—to

application by the department or its authorized agents prior

(5) Submit, vupon regquest of the depariment, a
postseason application report to the department by November
15th to include:

(a) thru (h) remains the same.

AUTH: B0-8-105, MCA IMP: 80-8-1056, MCA

4.310.315_ _APPLICATOR_RECORDS Each applicator muast
maintain a record of each restricted aquatic herbicide
application according to rule 4.10.207. The report required
in rule 4,10.314 (5) will satisfy the requirements of rule
4,10.207 (8) if-use-~ef~general-use-aquatic-herbicides-ia
included-in-the-report.

AUTH: 80-8-105, MCA IMPF: BO-8-1056, MCA
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4.10.401 __FABRM_APPLICATOR CERTIFICATION (1) A farm
applicator desiring to use and apply restricted use
pesticides shall be required to make application for an
annual special use permit or certificate on a form approved
by the department. Each application fore shall be completed
in its entirety prior to processing by the department. 4
fae-for-the-certificate-shali-not-be-required-by-the
department

(a) Applicants, who have completed the application
form, paid the fee, and-have passed the required examination
or have attended an approved training course and have taken
an ungraded quiz at the conclusion of the course, shall be
issued a certificate by the department to purchase and use
restricted use pesticides. Passage of the required

consecutive yearsy;-provided-thet—the-applicators—shail
obtain-an—annual-certificato-with—the—linttations-set—forth
in~these-rutes. The_applicator's first regualification and

recertification date will be based upon_the staggered
schedule esiablished for the permit district ip_which the
Person _resides.

following—-Pecember—-31. Farm applicators may annusily renew
their certification to purchase and use restricted use
renewal-request to the departlent._ Appiieugin--;y—aiso
renew—their-certificate-in-persen-at-the-departuentis-Helena
office-or-other-departmental-offices-designated-by-the
department;-or-at-Gounty-Rxtensten-Gervice-and-approval-by
the~departuents

----- {e)--Phe-department-shalil-require-autherized
representatives-of-the-departaent-issuing-—certificatens—to
maintain-a-tist-of-recertified-appiicators—-on-a-fornm
approved-by-the-departmentv~--FThe-authorized-representative
shall-subnit-the-list-eof-recertified-applicatora—to-the
department---The-department-nay-designate-from-time-to-time
¢
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(2) The farm applicator examination or training
standards, as a minimum requirement, shall includes+_ those

practicat-knowtedge-of-pest-problems-and-pesat-controed
practices-associated-with-his-agriculturad-operationss
proper—storage;-use;-handiing;-and-disposanl-of-pesticides
and~containers-and-his-related-iegal-responsibidity-
————— tb}--Practical-knowledge;-ineluding-the-abiiity—tosr
————— {i}--recognize-common-pests-to-be-controlied-and-danage
caused-by-thems
------ {tt}--read-and-understand-the-label-and-labeling
infoermationy—incliuding-the-common—name-of-peasticides
applied;-pest{s)—te-be-controited;-timing-and-methods-of
application;—safety-precautionss-any-preharvest—or-re-entry
restrictions;-and-any-specific-disposal~proceduress
wwwww titiy--apply-pesticiden-in-accordance-with-iabel
instructions-—and-warnings;-including-the-ability-to-prepare
the-proper-concentratien-of-pesticides-to-be—used-under
particular-¢circumstances—taking-into-account-such—factors-as
area-to-be-covered;-speed—-at-which-appiication-equipment
will-be-driven;-and-the-quantity-diapersed-in-a-given-period
of-operation~ )
————— tivy-—-recognize-tocat-environmental-situations—that
must-be-considered-during-appiication-to-avoid
conteminations
————— fv}-—-recognize-poisoning-synptocms-and-procedures—+o
follow-in-case-of-a—pesticide-accidents

(3) Remains the same.

------ {a)-—-Appiteants-who-are—-unable-to-read-und-understand
tebels-or-who-have-failed-their-exanination-or-received-a
score~of-lesn-than—fifty-parcent-{50%3-on-the-quiz-may
qualify-for-certification-by-passing-an-orai-examination-
Phis-oral-examination-shati-be-ans-comprehensive-as—the-farnm
applicator-written—examination—-and-passing-scere-shaili-be
seventy-percent-{70N)-~-Appiicants-failing-the-orail
examination-may-be-required-to-attend-ea-treaining-from-a
recognized-pesticide-training-official-or-from-a
certified~iicensed-applicator-prior-te-taking-additional
oral-exaninationss-—Applicants—requesting-certification
through-oral-exsmination-shall-be-cartified-to-use—and-apply
onty-those-individual-restricted-use-pesticidea-for-which
the-applicant-becomes~-certified:

(4) Certified farm applicators shall requalify for
certification to use restricted use pesticides prior to
issuance of 8 certificate every-sixth-year. Requalification
may be achieved by passing an examination or by attending =
department. Farm-applicaters-required-by—the-department-to
requalify-for-certification-prier-to-the-sixth-licensing
period-one-time-only-to-atlow-for-staggering-the
requatification-of-farn-applicaters-——Fhereafter;-ali-farm
applicators—-shall-requatify-prior-to-the-sixth-ltcensing
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. DISTRICT 1 1988
Flathead ____ Missoula
Lake ___ _ ___ Bayalli
Lincolp _____ . _____ ______.___ Sanders
Mineral
__________ DISTRICT I1____1989
Beaverheead Jefferson
Broadwater _Madison
Deer_Lodge e Meagher
Gallatin Powell
Garfield Silver_ Bow
Granite
_____ DISTRICT III___1990
Blaipe _ . ____ _______ Liberty
Cascade Pondera
Choteay — Teton
Glacier Toole
Bill
__________ DISTRICT IV____1986
Carter o __ Prairie
Custer Richland
Deniels Roosevelt
Dawson e Rogebud
Fallon _ . _Sheridan
Garfield _____ ____ Ireasure
McCone _ Valley
Phillips - _Wibaux
Powder Riyer
__________ DISTRICT ¥ _____ 1987
Big_Horn Petroleum
Carbon___ _ __ Stillwater
Fergus -Sweetgrass
Golden Valley . . . ______ ___ Wheatland
Judith_Basin o _Yellowstone
Musselshell

AUTH: 80-8-105, MCA IMP: 80-8-105, 80-8-209, MCA

violation-of-+this~-act-or-any-rule-promulgated-under—the-act
by-these-credentialed-individuals-or-the-farm-appiicator
shall-be-considered-to-be-a-violation-by-the—farn-appiicator
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because-of-his-supervisery-responsibility-~-Fhe-certified
farm-applicatoria-certificate-shati-be-subject-to-revocation
by-the-departnent-for-any-violation-conmitted-by-the-farm
applicator;-his-family;-or-his—-employees~

agency-or-departnent-registretion-for-that-pesticides; or
with any agency or departwent restrictions that have been
placed on the use of that pesticide,

AUTH: 80-8-105, 80-8-211, 80-B-306, MCA
IMP: 80-8-105, B80-8-211, 80-8-306, MCA

4.10.501 __APPLICATION FOR_LICENSE (1) A person
applying for a commercial pesticide dealer’s licerse shall
make application for the license on a standard application
form provided by the department. Bach application shall be
completed in its entirety and the licensing fee paid pricr
to processing by the department.__Incomplete applications

will be returned.to _the spplicant.

(2) Non-resident applicants shall be required to
submit the license application, fee, and a completed form of

application by the department. The form shall be
accompanied by the appropriate fee for filing, payable to
the Secretary of State. The service of process shall remain
valid until] cancelled or modified.

(3) thru (6) remains the same.

AUTH: 80-8-105, MCA IMpP: 80-8-105, B0-8-207,
80-8-208, MCA

(1) Remains tha same.

(2) New applicants for a dealer license must pass a
written examination prior to issuance of a license by the
department. Appiicantas-must-complete-ali-applications—for
license-prior-to-taking-the-examination- An applicant not
receiving a passing score on the first examination and upon
notification of failure by certified mail, may retake the
Applicants failing the second examination and upon
notification of failure by certified mail, may retaske the
notification. Applicants failing the third examination
shall not be allowed to retake the examination until the
next licensing period beginning January 1 the next year.
Applicants may be re—examined at the department’s Helena
office or the applicant may make arrangements for
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re-examination at other locations in the state or in other
states at the convenience and approval of the department.
(3) Remains the same.
(4) Dealers shall be required to requalify for

peric
regu

any licensing period on_new pesticide technology.
attendance-at-an-acceptable-dealer-training-course-approved
by-the-department—-The-department-nay-require-deaters—to
pass-and-examinatien-on-new-major-pesticide—technology-prior
to~issuence—of-a-license-avery-£ifth-iicensing-period-

(56) A _dealer, not renewing apd maintaiuning hia license

28 _the right to_reguire
irements or_technology.
1icenasd-deater-not-renewing-annuaiiy—-and-matntaining-hia
licennse-throughout—the-four-year-quatification-period
destiring-to-become_relicenned-within-the-four-year
quatification-pertod-shali-be-required-to-pass-a-deater
exantnation-prior-to-issuance-of-a-itcenser—~Thereafter;—the
deater-shall-complate-requatification—at-the-next-scheduied
quatification-period-for
dealerss-—-A-persen-desiring-to-become-ticensed-within-a
quatification—pertod-for-the-first—tine—shail-be-required-to
pass—a-dealer-examination-prior-to—issuance-of-a-license:
Thereafiter;-the-dealer-shall-conpiete-requaltification-at—the
next—-scheduled-qualification-period-for-dealerss
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----- €6y--A-dealer-requalifying-for-ticensing-by-attending-a
pesticide~tratning-course-shali-be-required-to-have-the
aponsor-of-the-training-course—subnit-a-written-verification
of~-the-dealeris-complete—attendance-and-en-agenda-of-topica
and-speakers—directiy—to—the-departments——This-does—not
apply-to-courses—that-are-sponsored-by-the-department —-Fhe
department-retains—the-right-to-approve-or-disapprove-such
training-course-relative—to-meeting-the—quatificationa—for
reticensing——-The-only~training-courses—that-witi-be
reviewed-for-approval-wili-be-those-attended-by-the-dealer
that-last-hatf-of-the-+third-licensing-period-or-these
attended-by-the-fourth—licensing-period-of-a-quatification
periodr
----- €%3(6) A licensed dealer changing his employment to
another company or business within a licensing period shall
be required to submit to the department the licenze and any
employee credentials for cancellation by the department.
The dealer, by submission of a written request or
application, way request the issuance of & pew license., If
the dealer paid the license fee, the department will issue
the license. If a dealership or company originally
employing the dealer paid the license fee, the department
shall not re-issue the dealer or the desler’s new employer.
If the company paid for the licensing fee, the department
will eredit the fee to the company for issuance of another
dealer’as license by the department within the same licensing
period. Provided that the license shall not be issued until
the applicant passes the required written examination or is
already a licensed desler. Licenses and license fees shall
not be tranaferable between licensing periods.

€83(7) A licensed dealer or employees supervised by
the dealer shall only sell restricted use pesticides to
utility, or governmental applicators, to non-commercial
certified applicators, or to certified farm applicators

wembers_or_employees. The dealer or dealer’s employees
shall only sell to a certified applicator the pesticide or
pesticides within the group or class of pesticides stated on
the license or permit.

€9>(8) Dealers are allowed to sell restricted use
pesticides to persons possessing proper identification or
credentials issued by the department. These credentials
will state that the person is purchasing the pesticide under
the name and license or permit number of a certified
applicator and that the certified applicator supervises the
use of the pesticide by that person. Sale of restricted use
pesticides to any person other than certified spplicators or
persons with departmental credentials is illegal. Such
sales to any person shall subject a dealer to immediate
revocation of the license. Dealers-may-sel}-a-restricted
use-pesticide—to-any-farm—applicator-posseasing-an-emergency
use-certificate—itasued-by—the-department-or-its-authorized
representativer——Fhe-deater-shaii-only~seli-the-pesticide
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and-the-quantity-of-the-pesticide-stated-on-the-certificater
Fhe-dealer—-shalli-retain-possession-of-the-emergency-use
certificato—upon-completion-of-the-snle-—to-the-farnm
epplicator:--The-certificate—shali-be-retsined-by-the-deater
along-with-other-required-records-for-inspection—and;—4if
required;-submisstion-to-the-department-

AUTH: 80-8-105, MCA IMP: 80-8-105, 80-8-207,
80-8-208, MCA

(¢) thru (d) remains the same.

(e) the datssignature—of-the-certified-applicatory
enployee-or-famity-menber—purchasing-the-restrieted
pasticide;

(f) the pame_of the applicator, dealer, employee or
family member address—and-telephone-number-of-the—farm
appiteator purchasing the restricted pesticides;

----- €g3-————the~cvounty-or-counties-in-which-the-product-nay

(4) (a) Earch dealer, including pharmacists,
veterinarians end certified pharwmacies selling restricted
pesticides, upon request of the department, shall submit to
the department written records containing the information in
rule 4.10.504. The department may reguire the sales records

month-that-the-penticides-were—sold. The records shall be
wade on the standard forms provided by the department or on
forms approved by the department.

(b) If no restricted or general use pesticides are

given-nonth, this should be so documented to the department.
(6) ¢w) DNach-desler-shnli-submit-to-the-department-an
accurate-typed-or-printed-report-of-their-calendar-year
sales-of-general-use-pesticidesz--This—repart-sheaii-incliude
the—total-volume-sold;-the-trade-name—and- the-company-name
of-each-individual-products
————— Bxampies
ARG-company---Weed-Killter-4~-200-galtlons
-——-MNO-ecompany-——Malathton-6-~--3175-galions
K¥E-company-——€Granuitar—8--—~- §60-1be~
————— FThe-reporit-on-the-annunai-sele—of-general-use-pesticides
shall-be-provided-to—the-department-within—fourteen-{143
calendar-days-after-the-end-of-each-calendar-year-~~Fhe
reports-shall-be-made~on-the-standard-forms-provided-by-the
department-or-on-forms-approved-by-the—departments
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~~~~~~ tby-—~if-no-general-use-pesticides-are-soid-during-the
calendar-year;-this-should-be-se-decumented-+o-the
department-

(a) __Dealers_shall aubmit_to the department an_accurate

(8) thru (7) remains the same.

AUTH: 80-8-105, 80-8-211, IMP: 80-8-105, B0-B-211,
80-7-802, MCA 80-7-812 MCA
4.10.903_ENDRIN €3} The right to register, sell or

effective-date-of-this-rules

————— f%)wwAny—existing—utoek—for—the—regiueered-use—-tated
in-Ne--1-above-purchased-by-and-in-the-possession-of-a
certified-commercial-or-farm-appiieator-on-or-before—the
effective-date-of—this—rute;-may-be-applied-onty-under-the
follewing-conditions+

————— {a)}—-That-such-use-sheli-terminste-no-iater-than-two
fﬁ)—yearu—fro-—the—effeetive—date—cf—!his—ruief

~~~~~ £h)—-That-ail-such-use-shall -strictiy-conform-to-the
iabel-requirements;

----- ée?-—?hqt—ne*aerini—uppiiention—lhq&i—be~lade-within
ifQ—miieT—and—ne—groundﬂappiieatien—lhaii—be—nadewwithin—i#ﬁ
nile-o{—any—inkef‘pond7—riverv*streal;—or-irrigntion—-ysteIT
whether-public-or-private;

————— fd%--?hat-uny—intended-use—-haii-be—reported—by
teiephone-er“in—writing-by—the—nppiicutof—te—tha*depart-ent
pféer—to—appiicution;—giving—the—foiiowing~infornation+
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————— €iy--name-of-tandowners

————— fity--name-of-applicators

ﬁﬁﬁﬁﬁ €144} -—where—the-application-wili-be-nades

————— {tiv}--when-the-application-wili-be-nade

————— tvy-—number—of-aecres-to-be-treateds

—————— ¥n-addition;-certified-commercint-appiicators-shaii
make—those-post-appliication-reports-as-required-by-existing
departuent-ruless

————— {e}——Fhat-at-the-end-of-the-two-{(E}-year-period;-any
remaining-stock-shali~be-dispoesed-of-according-to-procedures
establinhed-by-the-Pesticide-Act-and-its-rulen-and-the
Hazardeus—Waste—Act—and—its—rules—promulgated-by-the
Bepartment-of-Health—-and-Environmental-Sciences-or-returned
to—the-manufacturers

----- £3)-~HBxcept-as-specified-in-No--2-above;-any-other
extsting-atocky-tneluding-that-held-by-deaters;-shalti-be
returned-to-the-manufacturer-or-disposed-of-in-accordance
with—-the-Pesticide-dct-and-rules;-and-Hazardous-Wast-Act-and
rules—no-later—then-30-days—from—the-effective-date—of-this
rutes

————— £4)--At—-such-time—an—one—or-more-of-the-alternatives—to
endrin;—{tnow-availtable-through-Secr-18-FIFRA-exenptions—to
registration)-becone-registereod-by—the-BPA-and-the-state-of
Montana;—-then-the-registration-of-endrin-for-purposes
apecifiad-above-shali-bhe-automaticatiy-cancetled-——Bxisting
atock—-may-be-used-as-specified-in-Nos-2-above;—tf-within-the
original-two-year—pertod-

—————— £6y—-Ff-during-the-period-of-this-suspensiton-at-leant
one-effective-and-economical-alternative—for-cutwors-control
does—not-remsin-avatlabie;-then-the-department-wiii
reconsider—this-suspansion;—atong-with-other-options
avaitable-under-federal-and-state-tawr

————— £6)——The-cancellation-of-registration-of-endrin-for
grasshepper—control;—affective-3/31/84;-4n-haraby-continued:
————— €F)r-~Fhe~regintration-of-endrin-for-control-of-neadow
voles—in-appie-orchards—in—hereby-cancelled:

AUTH: 80-8-105, MCA IMP: 80-8-105, B0-8-201, MCA

Pesticides Act, Title £#%80, Chapter E27-Rr-6-Mx»-194%8, MCA
1985.

All definitions remain the same, but will be numbered
(1) through (107).

AUTH: 80-8-105, MCA IMP: 80-8-105, MCA
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3. The Department proposes to repeal ARM 4.10.318
VIOLATION; 4.10.402 EMERGENCY PEST PROBLEMS; 4.10.505
VIOLATIONS:; 4.10.601 RULES OF PRACTICE; 4.10.602 GRANTING,
RENEWING, AND DENYING LICENSES, CERTIFICATES, AND PERMITS;
4.10.603 REVOCATION OF LICENSES AND PERMITS; 4.10.604
PERMANENT INJUNCTION OR REVOCATION;*found on pages 4-230.1
through 4-241 of the Administrative Rules of Montana, and
4.10.902 VIOLATION, found on page 4-257. Authority sections
for these repeals are 30-8-101, 8-8-105, 80-8-211, 80-8-306,
80-8-106, MCA.

4. It i8 necessary to update these rules to bring
them into conformance with amendments to both the Montana
Pesticide Act and the Environmental Protection Agency
requirements as found in the Federal Insecticide, Fungicide
and Rodenticide Act. Some of the existing rulea contain
requirements that are po longer mandated by state and
federal law and hence are archaic or the language has been
clarified to improve the meaning. Unless it is stated
otherwise the emendments are necessary for the foregoing
reasons. Other specific resons of necessity are listed
below. Deletions are necessary to eliminate redundancy with
statutary language or language that apears elsewhere in the
rules,

The amendment to rule 4.10.102 is necessary to give
applicators flexibility in obtaining liability insurance.

The amendment to rule 4.10.201(1)(a) is necessary
because the restricted peaticide list changes too frequently
and the necessary information can be found on the individual
peaticide labels. This amendment to rule 4.10,201(7) is
necesgary because this procedure is no longer practical,
The emendment to 4.10.201(9) allows applicators to maintain
their qualifications even though they may choose not be
licensed during a several year period. 4.10,201(10) is
being deleted because it is covered by the statutes.

Rule 4,10.202(1)(c). This change is necessary because
aerial and ground applicators both take the same
examination. 4.10.202(2)(a). This change is necessary to
clarify supervision and permits more flexibility in an
applicator’'s business operation. 4.10.202(3)(d). This
change combines seed treatment and elevator pest control
people into the same category. Department records indicate
most often that the same person makes both kinds of
applications. This change removes elevator people from the
Industrial, Institutional category with whom, it appears,
they have nothing in common. 4.10.202(3)(f). This change
eliminates redundancy, since the Right-of-Way category
covers the same type of applications., 4.10.202(3)(h). This
change is necessary because BPA has restricted the use of
wood preservatives which means that any person using these
products will have to be certified. Creation of the new
category allows the department to bring them into the
licensing and certification program. 4.10.202(3)(i). This
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subcategory is not necessary, since the applicators already
fall within the Industrial category and there are very few
of these people in Montansa.

4.10.203(4)(a). This change decreases the time period
required between exams. This change potentially allows
applicators a more rapid entrance into the system should
they fail their first exam. 4.10.203(5). This change is
necessary to make department policy into rule. It is also
necessary for administrative purposes.

Rule 4.10.205(1)(a)(i)(iii)(e)(j). These changes are
necessary to bring the language into conformity with the
Montana Pesticide Act.

4.10.205(1)(d). This change is necessary to describe
requirements of elevator pest control applicators,
4.10.205(1)(f). 'This change merely eliminates the Public
Utility category. This chapge does not result in a change
in department practice. 4.10.205(1)(h). This new category
is necessary to conform to EPA's restriction of wood
preservative products as previously discussed.

Rule 4.10.206(2). This change is necessary to allow
more flexibility in an applicator’s business operation.
4.10,.206(7). This change is necessary because the statute
requires operators to pay a fee. 4.10,206(8). This
deletion reflects the ability of the department to get
licenses out in a reascnable time and the department no
longer issues temporary licenses,

4.10.207(1)(d). This change is necessary to allow the
use of the EPA registration number as an alternative to the
type of formulation.

4.10.207(7){a)(b) (8)(a)(b). These changes eliminate
the mandatory monthly and yearly reporting of records and
requires that it be done only every fifth year. The
elimination of this requirement is necessary to greatly
reduce the cost of record keeping for the applicators as
well as the department.

Rule 4.10.401(1)(a)(b)(c). These changes are necessary
to bring the rules into compliance with changes in the law.
4,10.401(3)(a). This change is necessary because this
procedure is no longer practical for the department.
4.10.401(4). This change is necessary to establish the
recertification schedule poliey into rule. It is being done
for adminigtrative purposes. .

Rule 4.10.503(2). Thie change is necessary to decrease
the time period required between exams, This change
potentially allows dealers a more rapid entrance into the
syatem should they fail their first exam.

4.10.503(5). This change allows dealers to maintain
their gualifications even though they may choose not to be
licensed during a several year period. 4.10.503(B). This
change is necessary because the issuance of emergency
licenses is no longer practical for the department.
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Rule 4.10.504(3)(b). This change allows the use of the
EPA registration number as an alternative to the type of
formulation. 4,10.504(3)(f)(g). These changeg reduce the
amount of information on the records. It is available from
other sources. 4.10.504(5). ‘These changes eliminate the
mandatory monthly and yearly reporting of records and
requires that it be done only every fifth year. The
elimination of this requirement is necessary to greatly
reduce the cost of record keeping for the dealers as well as
the department. 4.10.504(5)(d). This change is necessary
to comply with the requirements of the Montana Noxious Weed
Trust Fund Act (Title 80, Chapter 7, MCA 1985) to report the
volume of sales of registered herbicides used in Montana on
an annual basis.

Rule 4.10,.903. The deletion of the majority of this
rule is necessary because endrin has been cancelled and
there are no longer any provisions for its continued use.

The amendments made in the definitions, rule 4.10.1501,
are necessary to clarify, improve the language, or conform
the language to the amendments.

4. Interested parties may present their data, views
and arguments, sither orelly or in writing, st the hearing.
Written data, views or arguments may also be submitted to
Gary Gingery, Montana Department of Agriculture,
Environeental Management Divieion, Capitol Station, Helena,
MT 59620-0205, no later than May 30, 1986.

5. Garth Jacobson, Attorney, Helena, Montana, has
been designated to preside over and conduct the hearing.

y A

Kelly, DiFecter -

Certified to the Secretary of State April 14, 1986.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of adopting ) NOTICE OoF HEARING REGARDING
new rules regarding ) THE PROPOSED NEW RULES
establishing civil penalties ) ESTABLISHING CIVIL
for pesticide act violations ) PENALTIES FOR PESTICIDE

)} ACT VIOLATIONS

TO: All Interested Persons

1. On May 28, 1986 at 1:00 p.m. in Room 225,
Agriculture/Livestock Building, 8ixith and Roberts, Helena,
Montana, a public hearing will be held to consider the
proposed new rules establishing procedures for assessment of
civil penalties for Pesticide Act vioclations.

2. The proposed new rules read as follows:

RULE I DEFINITIONS As used in this part the following
defin ons apply:

(1) "Bxposure” means the process and/or result of
introducing a pesticide by any method or route onto or into
humans, livestock, animals, crops, plants or the environment.

(2) “Harm" means the exposure due to the improper use
or misuse of a pesticide by direct application or otherwise
resulting from application or use, resulting in but not
limited to: (a) physical or biological acute, subacute or
chronic pesticide damage, injury or poiscning to humans,
livestock, animala, crops, plants or to the enviroament; (b)
pesticide residues that prevent the planting, harvesting
production, grazing, consumption or sale of crops, livestock,
plants or animals; (C) contamination of potable drinking water
or contamination of ground or surface waters or air exceeding
state or federal standards.

(3) "Pesticide Poisoning” means (a) Animal poisoning
mesns a pesticide exposure to humans, livestock or domestic
and wild animals resulting in ecute and/or chronic illness,
hars or death normally verified respectively by a physician, a
veterinarian or a recognized wildlife pathologist. This
verification should include documentation either by a
laboratory bioassay, analytical confirmation or another
department approved scientific method. (b) Plant poisoning
means a pesticide exposure to plants or crops resulting in the
acute or chronic destruction, loss, reduction or damage to the
plants, verified by either a recognized plant pathologist,
botanist or a trained department peasticide specialist. This
verification should include documentation from either a
laboratory bioassay, a laboratory analytical confirmation or
another department approved scientific method. (c) Polsoning
in animals or plants way result in discernible adverse effects
on the physical structure, growth, population level, or
reproduction rates of organisms verified by qualified animal
or plant specialists ip combination with either a laboratory
biocassay, laboratory analytical confirmation or another
department approved scientific method.
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(4) "Significent Earm" means having a measurable or
verified observation of adverse effact(s), on health,
environment, agricultural crops or livestock.

(6) "Proven Harm" in cases of misuse means to
eatablish the validity or authenticity of exposure, harm or
poisoning by demonstratirg adverse effects through
verification by a recognized animal, plant, or pesticide
specialist, which in most cases includes documentation of the
pesticide by laboratory anslytical or bicassay confirmations
or other approved scientific methods.

AUTH: 80-8-105, MCA IMP: B0-8-306, MCA

RULE II ENFORCEMENT (1) Whenever the department has
reason to believe that a violation of Title 80, Chapter 8,
MCA, or any adopted rule thereunder has occurred and the
department finds it is in the public interest to assess a
civil penalty, it may initiate a civil penalty action pursuant
to the Administrative Procedure Act.

AUTH: 80-8-105, MCA IMP: B0O-8-306, MCA

RULE III ABILITY TO STAY IN BUSINESS (1) Where a
determination of the appropriate smount of the penalty must be
made under 80-8-308(5)(c), the “"effect on the person's ability
to stay in busineas” will not be considered, until such time
and to the extent the charged person places bonafide financial
information in issue by presentation thereof, accompanied by
appropriate documentary evidence.

AUTH: BO0-8-105, MCA IMP: B80-8-306, MCA

RULE 1V OTHER PENALTIES (1) If the nature of a particular
enforcement proceeding so warrante, the department may, in the
interest of judicial economy, combine a disciplinary
proceeding under 80-8-211 (suspension or revocation of
licenses and permits) or other violationa of the act or rules
adopted thereunder with & proceeding under 80-8-306 (civil
penalties), However, any appeal from resulting disciplinary
action against the license or permit or other violations,
shall be reviewed pursuant to the procedure established by the
Montana Administrative Procedure Act.

AUTH: 80-8-105, MCA IMP: B80-8-306, MCA

RULE V PENALTY DETERMINATION (1) Each violation of the
Montana Pesticides Act and/or rules adopted thereunder is
considered & separate offense. Rach offense is subject to a
separate penalty not to exceed $1,000, with the exception of
farm applicators whose penalty cannot exceed $200 for the
firet offense.

(2) The penalty matrixes set forth in this rule establish the
initial penalty value for each offense. The significance of
the violation, the degree of care exercised and whether

MAR Notice No. 4-14-16 g-4/24/86




significant harm resulted to health,

penalties listaed below,

-620-

environment, agricultural
crops or livestock, may decrease or increase the matrix

A person may present information on

their ability to stay in business, as set forth in rule III,
patitioning for a reduction in the proposed civil penalty.
The department shall have the optien to select the most
appropriate penalty and penalty value for each and every
violation of the act.

PENALTY MATRIX

Type of Violation

18T
Offense

(1) Misuse resulting in proven harm to:

A

.

1.

Y [N

o wN

-3

2,
n.

b.
8~4/24/86

Humans

Proven exposure subacute
illness

Illneas or death
Exposure chronic illness
or death

Livestock

Residues pruovent marketing
of the animal or their
by—products

Illness

Death

Crops

Residues that prevent or
inhibit the marketing of
all or part of the crop
Residue damage to crop
Crop destroyed

Environment

Water

poisoning or harm to
aquatic plants or animals
cannot be used for
domestic, livestock or
irrigation purposes
ground or surface water
contaminated at above
state or federal health
standards

Soil

illegal residues that
prevent growth of plants
erogion results

500-1,000

1,000
1,000

500-1,000

600-1,000
1,000

500-1,000

100-1,000
100-1,000

100-1,000
500-1,000

500-1,000

100-500

100-500

3RD and
2ND Subsequent
Offense Offense

1,000 1,000
1,000 1,000
1,000 1,000
1,000 1.000
1,000 1,000
1,000 1,000
500-1,000 500-1,000

250-1,000 500-1,000
260-1,000 500-1,000

500-1,000 750-1,000
760-1,000 1,000

750-1,000 1,000

250~760 760-1,000
250-750 750-1,000
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QAN W
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80il runoff that causes
water contamination
soil~animal relation-
ships that are sdversely
affected

Animals

illness

death

residues prevent or
restrict consumption

by humans

habitat destruction,
proven harm to animals
bees - reduction in
production¥

Plants other than crops
plant damaged, normal
the following season
plant damaged, abnormal
the following season
plant destroyed

Alr

contaminated at or above
state or federal health
atandards in confined
environments

Sale of a restricted pesticide
to & person not certified or
authorized to purchase said
pesticide

100-500
100-500

100-500
250-1,000
260-750
250-1,000

100-1,000

100-500
250-600
250-1,000
100-1,000

100-500

Use or Sale of an unregistered pesticide

Registrant

Others

General

Reatricted

Use or Sale of a cancelled

or suspended pesticide which is

500

100-250
250-500
100-500

not registered except as provided

for under state statute or

allowed by the agency, whichever

is more restricted,

250-750
260-750

500-750

500-1,000
500-1,000
500-1,000

250-1,000

250-750
500-750
500-1,000
500-1,000

250~1,000

600-1,000

250-500
500-1,000
500-1,000

750-1,000
750-1,000

750-1,000
750-1,000
1,000

750-1, 000

500-1,000

750-1,000
750-1,000
1,000

1,000

500-1,000

760-1,000

760-1,000
750-1,000
760-1,000

in determining the reduction in production,

shall consider such factors as damage to brood, nurse bees,
forage bees, time of year and the number of hives involved.
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(4) Failure to maintain any individual pesticide application
and sales records

A. Commercial, government,
noncommercial or public utility
applicators or deslers

. General 100-250 250-500 500-1,000
2., Restricted 250-500 600750 760-1,000
B. Fare Applicator
1. General 100 100-250 500-1,000
2. Restricted 100-200 200-500 500~-1,000

(5) Use of a pesticide without having obtained the required
license or permit

A. Commercial, government, public

utility or noncommercial

applicators or operators

General 100-250 250-750 750-1,000
Restricted 100-500 500-750 750-1,000

Farm Applicator v
Restricted 100-200 200-500 500-1,000

K- -] B
. . ..

(6) Sale of a pesticide without having obtained the required
license

A. General 100250 250-750 750~-1,000
B. Reatricted 100-500 500~1,000 750-1,000

(7) Reoccurrence of any identical violation of this chapter
(Title B0, Chapter 8, MCA) within the same calendar year
excluding the major violations set forth above.

18T Reoc~ 2ZND Reoc- 3RD Reoc-
Type of Reoccurrence currence currence currence

A. Violations dealing with 100-200 200-500 500-1,000
permits, licenses and/or reports.

B. Violations dealing with general 100-250 2560-500 500-1,000
use pesticides.

€. Violations dealing with 100-500 500-1,000 750~1,000
restricted use peaticides.

D. All other violations not 100-500 250-750 500-1,000
covered in A., B., or C.

AUTH: 80-8-106, MCA IMP: 80-B-306, MCA

RULE VI SIGNIFICANCE OF VIOLATIONS (1) The department,
in determining the significance of a major violation as set
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forth in B0-8-306(5)(d), will consider certain factors. These
factors are normally established by statute, rules, labeling
and similar standards or requirements and will be documented
to the violator. The factors set forth below are examples_of
standards that may be used. They are neither inclusive or
necessarily additive in substance, order presented, or number.
A violation may be considered more significant when:

(a) A restricted use peaticide is involved versus a
general use pesticide;

(b) A more toxic pesticide is involved;

(¢) An antidote to the pesticide is not available;

(d) Peasticide residue levels exceed established federal
tolerances or action levels;

(e) Pesticide residue levels exceed esteblished federal
or state standard or health guidelines for surface or ground
water;

(f) The extent, type, kind, nature and severity of the
violation results in harm to health, environment, agriculture,
crops, or livestock;

(g) Use is inconsistent with label direction and
precautions;

(h) The person’s history of compliance with the
pesticides act, rules, and department orders illustrates
continued noncompliance or disregard for compliance;

(i) Ambient air levels of a pesticide exceed state or
federal standards or guidelines;

(J) A restricted pesticide is sold to or provided in any
manner to a person not qualified, licensed, certified or
permitted;

(k) A person uses or sells a penticide which is not
registered or labeled, or a product which is cancelled,
suspended or banned, except as allowed by statute, rule or
order.

(1) . A person does not possess the proper license
credential, permit or. certificate to use, sell or purchase a
peasticide, or is not supervised as required by the pesticide
act or rules adopted thereunder;

(m) Records are not meintained or are improperly
maintained;

(n) A person allows another person to use their license,
certificate, permit or credential for the purpose of
purchasing a pesticide, except as provided for by the act or
rules;

(0) A person purchases or uses a pesticide which he
is not qualified to purchase or use.

(p) The person has knowledge of the act and rules
adopted thereunder which he violated.

AUTH: B80-8-105, MCA IMP: 80-B-306, MCA

RULE VIT DEGREE OF CARE - MISUSE (1) For purposes of
these rules implementing civil pepnalties, the word "misuge”,
as used in B80-8-306(5)(d)(i) means the use of any pesticide;
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(a) In a manner inconsistent with label directions,
cautions or warnings; or

(b) 1In violation of any provision of law including
statutes, rules, or orders of the department or the agency.

(2) If conduct falls into any of the above defined
categories, it shall constitute misuse per se, without regard
to the standard of care he may have exercised. However, the
charged party may present evidence of smtandard of care
exercised, which may be considered by the department for
purpose of determining and mitigating the amount of penalty
[80-B-306(6)(e)]. Such evidence will be evaluated and
categorized as follows:

(a) Misuse which occurs through little or no negligence
of the charged party may mitigate the penalty;

(b) Misuse which occurs through negligence may have a
neutral effect in either mitigating or enhancing the penalty.

{e¢) Misuse which occurs as a result of gross negligence
may enhance the penalty.

(3) 1In further determining the applicability of the
above categories, the following definitions will apply:

(a} No negligence mesns an inadvertent violstion which
was unavoidesble by the exercise of reasonable care;

{b) Negligence means a failure to exercise reasonable
rare;

(c) Reasonable care means that degree of care sxercised
with a knowledge of the pature and probable conasequences of
the act or omission that a prudent man would ordinarily give
in acting in his own concerns;

(d) Gross negligence means knowing, intentional or
reckless conduct.

AUTH: 80-8-105, MCA IMP: 80-8-306, MCA

RULE VIII DEGREE OF CARE - VIOLATIONS OTHER THAN MISUSE
(1) For purposes of Bection BO-8-306(5)(b)(ii) through (vi) a
violation is deemed to have occurred if the conduct falls
under any of the enumerated categories, without regard to the
standard of care exercised. However, the department may
consider evidence thereof for purposes of determining and
mitigating the amount of penalty. To the extent they are
applicable, the department will evaluate the standard of care
in the same manner as is stated for determining misuse under
rule VII.

AUTH: B80-8-105, MCA IMP: 80-B-306, MCA

3. These rules are necessary to establish guidelines
for the assessment of civil penalties for Pesticide Act
violations. The department finds it neceasary to provide
rules establishing the amount of the civil penalty for
different types of violationa of the act. The department
considers the gravity, the degree of care exercised by the
offender, the ability to atay in busineaa, the public interest
and the significant harm in it's determination of the amount
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of the penalty. Theae rules therefore set forth the factors
that will either enhance or mitigate the amount of the penalty
to be assessed against the violator.

4, Interested parties may present their data, views and
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to Gary
Gingery, Montana Department of Agriculture, Environmental
Mariagement Division, Capitol Station, Helena, Montane
59620-0205, no later than May 30, 1986.

5. Garth Jacobson, Attorney, Helena, Montana, has been
designated to preside over and conduct the hearing.

6. The authority of the department to make these rules
is based upon Section B0-8-105 MCA and the rules implement
Section 80-8-306 MCA.

/ ]

Certified to the Secretary of State April 14, 1986.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MEDICAL EXAMINERS

In the matter of the adoption
and amendment of proposed
rules relating to the imple~-
mentation of an EMT defibril-
lation training and certifi-
cation program for EMT-Basic
personnel

) NOTICE OF PROPOSED AMENDMENT OF
) RULES 8.28.904 DEFINITIONS,
) 8.28,906 APPLICATION =

) PROGRAM APPROVAL, 8.28.907
) CANDIDATES - CERTIFICATION,
)} 8.28.908 RECIPROCITY, 8.28.
) 909 SUSPENSION QR REVOCA-

) TION, 8.28.1011 EMT~BASIC:
) COURSE REQUIREMENTS AND

) ADOPTION OF NEW RULES 8.28.
) 1120 EMT - DEFIBRILLATION:

)} ACTS ALLOWED, 8.28.1121

)} EMT - DEFIBRILLATION: COURSE
) REQUIREMENTS, 8.28,1122 EMT

) - DEBIFRILLATION: STUDENT

) ELIGIBILITY, 8.28.1123 EMT~

) DEFIBRILLATION: CERTIFICA-

) TION, 8.28.1124 EMT-DEFIBRIL-
) LATION: SERVICE APPROVAL

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons.
1. On May 26, 1986, the Board of Medical Examiners
proposes to amend and adopt the above-stated rules.
2. The proposed amendment of 8.28.904 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-879 through B-
882, Administrative Rules of Montana)

"8.28.904 DEFINITIONS (1) through (12) will remain the
same.

(13) Defibrillation means the discharge of an electrical
current through the myocardium for the purpose of restoring a
perfusing cardiac rhythm.

(14) Defibrillator/monitor with dual channel recording
capabilities is a device, meeting the specifications of the
bureau, capable of continuously recording the
electrocardiogram and simultaneously recording the events at
the scene, and which manually, semi-automatically or
automatically is capable of defibrillation according to
approved protocels.

{(15) Defibrillation protocol means a uniform protocol,
adopted by the board for statewide use, and specific to the
type of defibrillator being used. This protocol is not
effective for an EMT~D unless used in an approved system and
signed by the EMT-D program medical director and approved by
the hospital medical staff of the hospital to which the EMI-D
most commenly transperts patients.

(13) through (15) will remain the same but will be
renumbered as (16) through (18).
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(19) Emergency medical technician-defibrillator (EMI-D)
means an EMT-basic whe has successfully completed the EMI-D
curriculum as developed by the bureau and approved by the
board and who is certified by the board.

(20) EMT-D program medical director means a Montanha
licensed physician who has completed a training program
developed by the bureau and approved by the board and who is
responsible for the supervision of the EMT~D_ training program
and for providing off-line medical contrel to an EMT-D
service., This person:

(a) is responsible for the application of EMT-D
techniques and quality of care provided by the EMT-D;

(b) must be acknowledged, in writing, by the medical

staff(s) of hospitals to which patients will be most commonly

transported;
(c) must have current ACLS certification by the American

Heart Association;

(21) EMT-D service means an arrandement of personnel,
transportation, facilities, and egquipment and communications
sufficient to allow an EMT-D to function appropriately and
congistent with his level of training and acts allowed. An
EMT-D service must be approved by the board.

(16) through (34) will remain the same but will be
renumbered as (22) through (40)."

Auth: 50-6-203, MCA Imp: 50-6-204, MCA

3. The propeosed amendment of 8.28.906 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-882.1,
Administrative Rules of Montana)

"8.28.906 APPLICATION -~ PROGRAM APPROVAL (1) No
person, corporation, partnership or any other organization may
initiate or conduct any program of EMT instruction until the
board has approved an application submitted by a course
committee. A copy of the written approval shall be provided
to each student prior teo initiation of training. The
application for an EMT-D trajining program shall come from the
EMT-D program medical director rather than a course committee.
Coordination with existing course committees is recommended.

(2} A course committee seeking to establish a program
shall complete an application form approved by the board and
shall submit it to the bureau. The application for an EMT-D
training program shall come from the EMT-D program medical
director.

(3) Upon receipt of an application, the board and/or
bureau may regquest from the course committee, or for an EMT-D
program from the EMT-D program medical director, any
information necessary for a proper evaluation of the proposed
program including, but not limited to information concerning:

(3)(a) through (7) will remain the same."
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Auth: 50-6-203, MCA Imp: 50~6-204, MCA

4, The proposed amendment of B.28.907 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-882.2,
Administrative Rules of Montana)

"8.28.907 CANDIDATES - CERTIFICATION (1) The board
shall not certify a candidate as basic, defibrillation or
advanced EMT until the candidate submits a completed
application for certification on forms designated by the
board, provides all the information necessary to establish
aligibility for certification according to the requirements
herein, and passes written and practical examinations
specified by the board and administered by the bureau."

Auth: 50-6-203, MCA Imp: 50-6-204, MCA

S. The proposed amendment of B.28.908 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-882.2 through 8-
882.3, Administrative Rules of Montana)

"8,28.908 RECIPROCITY (1) A person certified as an EMT
(basic, defibrillation or advanced) by the registry or by
another state determined by the bureau to have training
standards equivalent to those of Montana may receive
provisional certification by the board when the person:

(a) and (b) will remain the same.

(c) is recommended by the course committee and the local
medical advisor or medical director or, in the case of EMT-D,
is recommended by the EMT-D program medical director.

{2) A person certified as an EMT-(basic, defibrillation
or advanced) by another state with which Montana has a
reciprocity agreement may receive provisional certification
when the candidate:

(a) will remain the same.

(b) is recommended for certification by the course
committee and by the local medical advisor or medical
director, or in the case of EMT=D, if recommended by the EMT-D
program medical director.

(3) through (5) will remain the same."

Auth: 50-6-203, MCA Imp: 50-6-204, MCA

6. The proposed amendment of 8.28.909 will read as
feollows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-882.3 through 8-
882.4, Administrative Rules of Montana)

"8.28.909 SUSPENSION OR REVOCATION OF CERTIFICATION
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(1) The certification of an EMT-basic, EMT-
defibrillation, eor an EMT-advanced may be suspended or revoked
if the EMT:

(a) and (b) will remain the same.

(¢) is found by the board to be incapable of properly
performing as an emergency medical technician at the level for
which he/she is eereiified certified, or is adjudicated by a
court to be mentally incompetent;

(1)(d) through (2) will remain the same.

(a) Any person having knowledge that an EMT-basic has
engaged or &#m is engaging in any of the acts listed in
subsection (1) above or who otherwise has a complaint about an
EMT's performance, or about a course committee may also notify
the board.

(3) Any person having knowledge that an EMT=-
defibrillation or EMT-advanced has engaged, or is engaging in
any of the acts listed in subsection (1) above shall notify
the local medical director or EMT~D program medical director
who shall investigate the allegation. All complaints received
about an individual EMT's performance shall be forwarded to
the board and bureau along with a record of any action taken
by the course committee or, for EMT-D's, by the EMT-D program
medical director. A copy shall be provided to the EMI. The
medical director or EMT-D program medical director may
temporarily suspend the certification of the EMT-advanced o:
EMT-defibrillation, and may allow the EMT~advanced or EMT-
defibrillation to practice at a basic level until a final
ruling by the board.

(a) Any person having knowledge that an EMT-advanced or
EMT-defibrillation has engaged or is engaging in any acts
listed in subsection (1) above or who otherwise has a
complaint about an EMT's performance, or about a course
committee may alsc notify the board.

(4) and (5) will remain the same.

(6) Within 30 days from receipt of the bureau's report
and considering the recommendations of the medical advisor,
medical director, EMT-D program medical director and/or course
committee, the board shall isszue its finding and an
appropriate order, providing a copy thereof to the EMT in
guestion. Unless appealed under subsection (8) below, such
order becomes final within 30 days.

(7) Where an EMT-basic, EMT-defibrillation or EMT
advanced received a board order adversely affecting his status
as an EMT, he/she may initiate the following appeal procedure;

(7)(a) through (d) will remain the same.

Auth: 50-6-203, MCA Imp: 50-6-204, MCA

7. The proposed amendment of 8.28.1011 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-884 through 8-
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886, Administrative Rules of Montana)

"8.28.1011 EMT-BASIC: COURSE REQUIREMENTS (1) A basic
EMT course shall be managed by a course committee under the
supervision of a medical advisor and shall: )

(a) be conducted according to the latest available
curriculum furnished by the U.S. department of
transportationr

(b) through (3)(a) will remain the same.

(b) the course eemmitdee coordinator;

(3)}{c) through (5)(g) will remain the same.

(h) approve or disapprove faculty selections recommended
by the course eemmiteee coordinator;

(5)(i) and (j) will remain the same."

Auth: 50-6-203, MCA Imp: 50-6-204, MCA

8. The proposed new rules will read as follows:

" RULE I EMT ~ DEFIBRILLATION: ACTS ALLOWED (1) The
emerdency medical technician-defibrillation (EMT-D):

(a) wmay perform all acts allowed the EMT-basic¢ and, when
properly trained, certified and functioning in an approved
EMT~D service under an EMT-D pretocol may:

{i) defibrillate the patient, and

(ii) perform cardiac monitoring of patients.

(b) may not perform any skill, excert defibrillation and
cardiac monjtoring, which is otherwise specified by rule as
allowed only at the EM[~-intermediate or EMT-paramedic levels.

(2) The emergency medical technician-defibrillation may
perform defibrillation only:

{a) when functioning in an approved EMT-D gervice
according to the written state protocol which has alsoc been
approved by the EMT=-D program medical director, and

() when using a defibrillation/monitor with dual
channel recording capabilities and when both the on-scene
events and the EKG are being recorded, and

(c) when the patient is in cardiac arrest,

(3) An EMT-defibrillation may not perform outside
his/her approved EMT-defibrillation service and medical
control .

Auth: 50-6-203, MCA Imp: 50-6-204, MCA

" RULE IT EMT - DEFIBRILLATION: COQURSE REQUIREMENTS

(1) An EMT-defibrillation program shall be managed by an
EMT-D program medical director who may delegate various
pertions of the class but who shall retain ultimate
responsibility for the content and conduct of the training.

(2) The EMT-D program shall:

{a) be conducted according to the latest curriculum
written by the bureau and approved by the board;
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{b) be approved by the board prior to the beginning of
training with a written copy of the approval provided to each
student prior to the initiation of the training;

(¢) be completed within two (2) months of the course
starting date.

(3) The EMT-D program medical director shall:

(a) oversee the program for quality and consistency of
training and for adherence to statewide protocols;

{(b) approve statewide protocols for use on a local level
and coordinate with the medical staff(s) of the hespital(s) to
which the patients are most commeonly transported;

{c) recommend persons for certification, recertification
or decertification teo the board.

{4) The EMT-D program medical director shall be
responsible for:

(a) overseeing the quality of patient care and adherence
to protocol by retrospective patient care audits of all EMT-D
runs;

{(b) providing requested documentation of every run teo
the bureau for review by a statewide physician audit
committee;

{(c) completing an application to conduct EMT-D training
programg at least 30 days before the starting date of the
program;

{(d) establishing tha course schedule;

(e) maintaining attendance, evaluation and examination
records for each student;

(f) scheduling of ingtructors;

(g) selection of students.”

Auth: 50-6=-203, MCA Imp: 50-6-204, MCA

"RULE III EMT-DEFIBRILLATION: STUDENT ELIGIBILITY

(1) To be eligible for admisszion to an EMT-D course, &
student must be:

{a) currently certified as an EMT-basic by the board, or
have completed a beard approved EMT proqram and be eligible
for the EMT-basic examination;

(b) approved for admission by the EMT-D physician
medical director."

Auth: 50-6=-203, MCA Imp: 50-6-204, MCA

" RULE IV EMT-DEFIBRILLATION; CERTIEICATION

(1) Certification shall be for a period of 18 fo 33
months and shall become due for renewal on December 31. The
EMT-D's certification shall terminate on March 31 following
the date of expiration. If the individual's EMT-basic
certification expires, EMT-D certification shall also expire.

(2) The board may only certify those persons who:

{a) submit their application on forms designated by the
board and at least 30 days prior to the examination;
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(b)  successfully complete an approved training program
prior to two vears of the examination date and continuing,
prior to certification, to maintain eligibility for the
examination by completing the bi-monthly continuing education
requirements of (3)(a)(b)(c)(d) of this section;

(c) receive the approval of the EMT-D program medical
director;

(d) pass the written and practical examinations as
adopted by the board;

(e) pay the designated fee as established by the board;

(f) provide from the emergency care service
documentation that they have completed 6 months service as an
EMT-defibrillation;

are currently certified as an EMT-basic,

(3) The EMT-defibrillation must, every other month,
attend a_continuing education session approved by the EMT-
defibrillation program medical director in which the EMT=-
defibrillation must:

(a) demonstrate proficiency with the use of their
defibrillator;

(b) demonstrate their ability to recognize ventricular
fibrillation from all other cardiac dysrhythmias;

(c) demonstrate their ability to recognize cardiac
arregst from non-arrest (ability to perform according to
protocol) including proficiency in one person CPR: and

(d) documentation shall be completed on forms provided
by the bureau and shall be sent to the bureau following each
bi-monthly continuing education session.

(4) If an EMT-D does not attend the bi-monthly session,
the EMT-D physician program medical director shall not allow
the individual to perform defibrillation until (3)(a)(b)(c¢)
above have been demonstrated to the EMT-D physician program
medical director's satisfaction. The EMT-D program medical
director shall be responsible for maintaining records of all
bi-monthly sesgions and who is allowed to function under

protocol.”
Auth: 50-6-203, MCA Imp: 50-6-204, MCA

" RULE V. EMT-DEFIBRILLATION: SERVICE APPROVAL
1 No person, corporation artnership or any other

organization may initiate or conduct any part of an EMT-
defibrillation activity until the board has approved its
application for an EMT-defibrillation service.

(a) A service approval shall be valid for 1 year from
the date of approval;

{b)Y applications for renewal of the advanced EMT service
shall be submitted to the board through the bureau on
designated forms at least 90 days prior to the expiration
date. The bureau may issue service approval pending board
action.
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(2) Any person, corperation, partnership or any other
organization seeking to establish an EMT-defibrillation
service shall complete an application form approved by the
board and shall submit the application to the bureau.

(3) Upon receipt of an application, the board and/or
bureau may reguest from the applicant any information
necessary for a proper evaluation.

(4) Within 90 days from receipt of the application or,
if additional information is requested, within 80 days from
receipt of such information, the board shall in writing
approve or reject the application for an EMT-defibrillation
service, The bureau may issue service approval pending board
action.

(5) The board may disapprove any proposed EMI=-
defibrillation service application which, in its judegment,
does not:

{(a) provide all requested information;

(b) assure compliance with the rules and regulations
herein.

(6) The board shall hear grievances and complaints and
conduct inquiries regarding the conduct and performances of
EMT-defibrillation services, local service management and
guality control and shall take appropriate action thereon.

{a) The board may initiate an investigation and may
request the assigtance of the bureau;

(b) The board may revoke or suspend a service approval
if, in their judgment:

(i) the rules and regulations are not being complied
with,

{ii) considerations of public health, safety or welfare
require immediate action.

(7) To be approved as an EMT-defibrillation service by
the board, the applicant shall meet the following service
criteria:

(a) be an entity organized and trained to provide pre-
hospital emergency medical care;

(b) provide that all persons within the entity who may
accompany the EMT-defibrillation be currently certified in
CER;

(c) assure that patients are transported by a Montana
licensed ambulance service or an advanced life support
aircraft;

{d) assure that the patient is always transported by a
unit which can assure and document at least the same level of
patient care enroute to the hospital including:

(i) assuring that the patient will alwsays be transported
by an ambulance service which is approved as an EMT-
defibrillation service, or

(ii) assuring the patient is transported by an ambulance
service which has a physician or nurse on board who are
trained and allowed to defibrillate, or
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(iii) assuring that arrangements are made, in writing,
with the ambulance service for the EMT-defibrillatjion to
accompany the patient to the hospital if the ambulance service
is not providing at least EMT-defibrillation care,

{e) the ambulance service with the highest level of
patient care shall be utilized to transport the patient when
reasonable;
£) assure that the EMT-defibrillation response is
coordinated with the EMS system and emergency dispatch for the
area including:

(i) simultanpeous dispatch of an ambulance service with
the dispatch of any non-transporting EMT-defibrillation
entity,

(g) assure the EMT-defibrillation physician medical
director reviews every EMT~defibrillation run and that the
appropriate forms and franscriptions and EKG's are submitted
to the bureau for statewide medical review in the manner
prescribed by the board;

(h) failure to submit the required evaluation
information shall result in immediate suspension, by the
board, of the EMT-defibrillation service;

(i) use only defibrillators as defined in these rules
and as authorized by the bureau;

(j) assure awareness of the hospital medical staff(s) of
the EMT-defibrillation service and program;

(k) assure use of the defibrillation protocol."

Auth: 50-6-203, MCA Imp: 50-6-204, MCA

9. The reascon for these amendments and adoptions is to
establish rules for the implementation of an EMT-
defibrillation training and certification program for EMT~
Basic personnel.

10. Interested persons may submit their data, views or
arguments concerning the proposed amendmente and adoptions in
writing to the Board of Medical Examiners, 1424 9th Avenue,
Helena, Montana, 59620-0407, no later than May 23, 1986,

11. If a person whe is directly affected by the proposed
amendments and adoptions wishes to express his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any comments he has to the Board of Medical
Examiners, 1424 9th Avenue, Helena, Montana, 59620-0407, no
later than May 23, 1986.

12. 1If the board receives requests for a public hearing
on the proposed amendments and adoptions from either 10% or
25, whichever is less, of those persons who are directly
affected by the proposed amendments and adeoptions, from the
Administrative Code Committee of the legislature, from a
governmental agency -or subdivision, or from an association
having no less than 25 members who will be directly affected,
a public hearing will be held at a later date. Notice of the
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hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be 120 based on the 1200 licensees in

Montana.
BOARD QF MEDICAL EXAMINERS

BY: .
KEITH L. COLBO, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, April 14, 1986,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA ECONOMIC DEVELOPMENT BOARD

In the matter of the proposed ) NOTICE OF PROPOSFEPD AMENDMENT
amendment of 8.,97.404 con- } TO PEPMISSIBLE INVESTMENT

cerning permissible invest- ) RULE 8.97.404
ments and deposits )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons.
1. On June 13, 1986, the Montana Economic Development
Board proposes to amend the above~stated rule.
2. 'The proposed amendment of 8.97.404 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-3490,
Administrative Rules of Montana)

"8.97.404 INVESTMENT AUTHORIZED BY RULE (1) As
permitted by section 17-6-308, MCA, the board authorizes the
investments and deposits established in ARM 8.97.405 through
8=97-433 8.97.415."

Auth: 17-6-324, MCA Imp: 17-6-309, MCA

3. The rule is being expanded to include all the
permissible investments and deposits currently in the rules.

4, Interested persons may submit their data, views or
arguments concerning the preopesed amendment in writing to the
Montana Economic Developmant Beard, 1520 E. 6th Avenue,
Helena, Montana, 59620«0401, no later than May 30, 1986.

3. If a perscon who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Montana Economic Development Board,
1520 E. 6th Avenue, Helena, Montana, 5962040401, no later than
May 30, 1986.

6. If the board receives reguests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an asseciation having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register.

MONTANA ECONOMIC DEVELOPMENT
BOARD

D. PATRICK McKITTRICK,
CHAIRMAN

: )
BYuﬁuﬂ‘ SJ . Q&m
KEITH L. COLBO, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, April 14, 1986,
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PUBLIC HEARING
of Rule 10.57.403, Class 3 } ON PROPOSED AMENDMENT OF
Administrative Certificate ) RULE 10.57.403, CLASS 3

) ADMINISTRATIVE CERTIFICATE

TO: All Interested Personé

1. On May 19, 1986 at 11:00 a.m., or as soon
thereafter as it may be heard, a public hearing will bhe
held in the Board of Regents' Conference Room, 33 South
Last Chance Gulch, Helena, Montana, in the matter of the
amendment of Rule 10.57.403, Class 3 Administrative
Certificate.

2. The rule as proposed to be amended provides as
follows:

10.57,403 CLASS 3 ADMINISTRATIVE CERTIFICATE (1)
Term: 5 years - renewable,

(2) Effective September 1, 1985, a master's degree
in an approved school administration program or the
equivalent will be required for administrative
endorsement, Individuals enrolled in any approved
master's program or administrative program at an
accredited college before September 1, 1985, that would
result in certification in Montana will be eligible for
administrative certification under the former regulations
until September 1, 1988. Administrators currently holding
a valid administrative certificate may continue to renew
it under the academic minimums by which it was issued.
Other renewal requirements must be met., Lapsed
certificates cannot be renewed. For reinstatement
requirements, see ARM 10,57.208.

(3) Renewal: Verification of one year of
succaessful experience or the equivalent in the area of
endorsement.

(4) Reinstatement: 6 quarter (4 semester) credits
or one year experience or the equivalent earned within the
5-year period pregeding the effective date of the
certificate. Requirements must be met that are in force
at the time of reinstatement., (See guidelines for
reinstatement of certificates allowed to lapse 15 years or
more.)

(5) superintendent endorsement: Master's degree in
school administration or the egquivalent to include:

(a) Eligibility for the class 1 or c¢lass 2 teaching
certificate,

(b) Full eligibility for a principal endorsement in
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Montana,

(c) Twelve (12) graduate quarter credits beyond the
master's degree, 4o-includesr The following courses must
be found in the graduate course work.

(i) school management/facilities,

(ii) school negotiation,

(iii) school finance (economics of education), and

(iv) publi¢ relations,

(d) Twelve (12) graduate quarter credits in
elementary education to include elementary administration
and elementary curriculum if endorsed as a teacher at the
secondary level; twelve (12) graduate quarter credits in
secondary education to include secondary administration
and secondary curriculum if endorsed as a teacher at the
elementary level, and

(e) Experience: 3 years of teaching experience
from the date fully qualified as a principal, or one (1)
year of administrative experience as an appropriately
certified administrator (principal, assistant principal or
supervisor), or one (1) year of a supervised
administrative internship as superintendent.

(6) through (9) Remain the same.

AUTH: Sec. 20-4-102 MCA
IMP: Sec. 20-4-106, 20-4-106(1l){(c¢), 20-4-108 MCA

3. The purpose of the amendment {3 to clarify the
eyisting standard.
4, Interested persons may present their data,

views or arguments either orally or in writing at the
hearing. Written data, views or arqument may also be
submitted to Ted Hazelbaker, Chairman, Board of Public
Education, 33 South Last Chance Gulch, Helena, Montana
59620, no later than May 22, 1986.

5. Ted Hazelbaker, Chairman, and Hidde Van Duym,
Executive Secretary to the Board of Public Education, 33
South Last Chance Gulch, Helena, Montana, have been
designated to preside over and conduct the hearing.

Vool Uawthakes

TEL} HAZELBAKER, CHAIRMAN
BOARD OF PUBLIC EDUCATION

BY: s \DLiL'VC\&JTC)Zirn

Certified to the Secretary of State April 11, 1986
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BEFORE THE BOARD QF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PUBLIC HEARING
of Rule 10.57.405, Class 5 ON PROPOSED AMENDMENT OF
Provisional Certificate RULE 10.57,405, CLASS 5§
PROVISIONAL CERTIFICATE

—

TO: All Interested Parties

1. On May 19, 1986 at 11:00 a.m., or as soon
thereafter as it may be heard, a public hearing will be
held in the Board of Regents' Conference Room, 33 South
Lagt Chance Gulch, Helena, Montana, in the matter of the
amendment of Rule 10.57.405, Class 5 Provisional
Certificate.

2. The yrule as proposed to be amended provides as
follows:

10.57,405 CLASS 5 PROVISIONAL CERTIFICATE (1)
through (7) Remain the same.

(8) administrative endorszement:

(a) Superintendent endorsement: Clasgs 5
certification with a plan of professional intent leading
to a class 3 (administrative) certificate with a
superintendent endorsement may be issued to applicants who
meet the following minimum requirements:

(1) Bligibility for a class 1, 2, or 5 teaching
certificate at the appropriate level,

(ii) 3 years of teaching experience from the date
fully qualified as a principal, or 1 year of
administrative experience as an appropriately certified
administrator (principal, assistant principal or
supervisor) or 1 year of a supervised administrative
internship,

(iii) Master's degree in school administration or the
equizalent to include:

A) Completed school administration program for
principal (must include core outlined for principal),
(B) At least 12 graduate quarter (8 semester)

¢redits, or the equivalent, in elementary education if the
applicant does not qualify for elementary endorsement on
the class 1 or 2 teaching certificate; or, at least 12
graduate quarter (8 semesgter) credits, or the equivalent,
in secondary education if the applicant does not qualify
for secondary endorsement on the class 1 or 2 teaching
certificate,

(iv) The plan of professional intent leading to
regular certification must have in the program 12 graduate
quarter credits in administration beyond the master's
degree. to-inciudes
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(v) The following courses mugt be found in the
graduate course work.
(AY school management/facilities,

(B) school negotiations,

(c) school finance (economics of education), and
{D) public relations.

{b) Principal endorsement: Class 5 certification

with a plan of professional intent leading to a class 3
(adminigtrative) certificate with principal endorsement
may be issued to applicants who meet the following minimum
requirements, and have a minimum of three years of
appropriate teaching experience (see ARM 10,57.403 (6) (c¢)
and (7) (¢)).

(i) Eligibility for a class 1, 2, or 5 teaching
certificate at the appropriate level,

(ii) Master's degree in a field offered for
certification in Montana, and

(iii) 21 graduate guarter (14 semester) credits to
include the followinyg courses:

(a) general school administration,

(8) specific area administration as appropriate
(elementary or secondary),

(c) administration of guidance services,

(D) supervision of instruction/evaluation at the
appropriate level, .

(E) school c¢urriculum at the appropriate level,

(F) school finance (budgsting), and

(G) school law.

(iv) These applicants must complete an approved
school administration program during the term of the class
5 certificate,.

Eivy- (V) Class 5 certification with a plan of
professional intent leading to class 3 (administrative)
certification for principal may also be issued to
applicants who wItEIn the last five years have been fully
eligible for adminiatrative certification in Moatana
endorsed in one of the general areas (elementary
principal, secondary principal, superintendent or
supervisor) but who may not meet the new course
requirements, for-vther-gemerai-sreas.~ In addition, the
class 5 certificate may be approved for individuals in
Progdrams that have been authorized by the supzrintendent
of public¢ instruction. All administrative certificates
are based on a minimum of a master's degree in
administration or the equivalent with state specified
course work, and a minimum of three years of appropriate
teaching experience,

tvd (vi) class 5 certification with a plan of
professiofial intent leading toward the class 3

(administrative) certificate for principal may be issued
to applicants who hold valid Certification in another
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state in general administrative areas but who may not meet
Montana's specific course requirements. The current
certification must have been based on not less than a
naster's degree, and the completed approved program in
school administration of a college accredited for
administrative preparation; and a minimum of three years

of appropriate teaching experience.
EQ) through (11) Remain the same.
AUTH: Sec., 20-4-102 MCA
IMP: Sec. 20-4-106, 20-4-106(1)(e), 20-4-108 MCA

3. The purpose of this amendment is to assure that
the preparation of future principals will conform to
higher standards as recommended by hoth professional
organizations and accrediting body.

4, Interested persons may present their data,
views or arguments either orally or in writing at the
hearing. Written data, views or argument may also be
submitted to Ted Hazelbaker, Chairman, Board of Public
Bducation, 33 South Last Chance Gulch, Helena, Montana
59620 no later than May 22, 1986.

5. Ted Hazelbaker, Chairman, and Hidde van Duym,
Executive Secretary to the Board of Public Education, 33
South Last Chance Gulch, Helena, Montana have been
designated to preside over and conduct the hearing,

Tool Uonecblakes

TEDP HAZELBAKER, CHAIRMAN
OF PUBLIC EDUCATION

BO,
sy Nelole @-C,M

Certified to the Secretary of State April 11, 1986
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BEFORE THE BOARD OF PUBLIC EDUCATION
QF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PUBLIC HEARING

of Rule 10.57.501, School J  ON PROPOSED AMENDMENT OF

Psychologists, Social Workers ) RULE 10.57.501, SCHOOL

Nurses and Speech and Hearing ) PSYCHOLOGISTS, SOCIAL

Tharapists WORKERS, NURSES AND SPEECH
) THERAPISTS

TO: All Interested Persons

1. On May 19, 1986 at 11:00 a.m., or as soon
thereafter as it may be heard, a public hearing will be
held in the Board of Regents' Conference Room, 33 South
Last Chance Gulch, Helena, Montana, in the matter of the
amendment of Rule 10.57.501, School Psychologists, Social
Workers, Nurses and Speech and Hearing Therapists.

2, The tule as proposed to be amended provides as
follows:

10,57.501  SCHOOL PSYCHOLOGISTS, SOCIAL WORKERS,
NURSES AND SPEECH AND HEARING THERAPISTS (1) through (3)
Remaing the same.

(4) Class 6 (specialist) certificate. School
psychologists,

(a) Term: 5 years, renewable.

(b) Bagic education, Master's degree or-fifieh-year

program in school psychology or equivalent .related areas
to include the following minimums.
(i) through (6) Remains the same.

AUTH: Sec¢., 20-4-102 MCA.
IMP: Sec. 20-4-102 MCA

The board proposes the deletion of the fifth
year proqram because it presents an option no longer used.
4, Interested persons may present their data,
views or arguments either orally or in writing at the
hearing. Written data, views or argument may also be
submitted to Ted Hazelbaker, Chairman, Board of Public
Bducation, 33 South Last Chance Gulch, Helena, Montana

59620, no later than May 22, 1986.

5. Ted Hazelbaker, Chairman, and Hidde Van Duym,
Bxecutive Secretary to the Board of Public Education, 33
South Lagt Chance Gulch, Helena, Montana, have been
designated to preside over and conduct the hearing,
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ool Uoru hades

TED HAZELBAKER, CHAIRMAN
BOARD OF PUBLIC EDUCATION

)

BY:

certified to the Secretary of State APril 11, 1986
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PUBLIC HEARING
of Rule 10.58,103, Visitations) ON PROPOSED AMENDMENT OF
) RULE 10.58.103, VISITATIOQONS

TO: All Interested Persons

1. On May 19, 1986 at 11:00 a.m., or as soon
thereafter as it may be heard, a public hearing will be
held in the Board of Regents' Conference Room, 33 South
Last Chance Gulch, Helena, Montana, in the matter of the
amendment of Rule 10.58,103, visitations.

2. The rule as proposed to be amended provides as
follows:

10,58.103 VISITATIONS (1) All teacher education
programs shall be visited for approval every five years or
upon request of an institution,

(2) Joint visitations and cooperation with other
accred:ting agencies will be encouraged.
(3). A review by the National Council for

Accreditation of Teacher EBducation (NCATE) of the same
materia) covered in Sub-Chapters 2, 3 and 4 may be accepted
in lieu of the state review.

AUTH: Sec., 20-2-114 MCA
IMP: Sec. 20~2-121 MCA

3. The board proposes this amendment in order to
avoid duplicative reviews wherever possible.

Interested persons may present their Jata, views
or arquments either orally or in writing at the hearing.
Written data, views or argument may also be submitted to
Ted Hazelbaker, Chairman, Board of Public Education, 33
South Last Chance Gulch, Helena,. Montana 59620, no later
than May 22, 1986,

5. Ted Hazelbaker, Chairman, and Hidde Van Duym,
Executive Secretary to the Board of Public Education, 33
South Last Chance Gulch, Helena, Moantana, have been
designated to preside over and conduct the hearing,

Toot Uowlbake

TED HAZELBAKER, CHAIRMAN
ctju OF PUELIC EDUCATION

Certified to the Secretary of State April 11, 1986

BY:
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BEFQRE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

Tn the matter of the amendment ) NOTICE OF PUBLIC HEARING

of Rule 10.58,303, Professional) ON PROPOSED AMENDMENT OF

Education ) RULE 10.58,303, PROFES=-
) SIONAL EDUCATION

TO: All Interested Persons

1. On May 19, 1986 at 11:00 a.m., or as so0n
thereafter as it may be heard, a public hearing will be
held in the Board of Regents' Conference Room, 33 South
Last Chance Gulch, Helena, Montana, in the matter of the
amendment of Rule 10.58,303, Professional Bducation.

. The rule as proposed to be amended provides as
follows:

10.58.303 PROFESSIONAL EDUCATION (1) Professional
education refers to those studies which include the
foundations of education and the methods and materials of
teaching, with supervised laboratory experiences designed
to provide competencies required in the education
professions.

(a) Each institution shall have a clear set of
objectives for the professional education component of its
teacher education program,

(b) The professional education component shall
encourage individualization of the student's program while
providing a range of studies and experiences that help the
student develop:

(i) knowledge of the procesgs of human growth,
development, and learning, and the ability to apply this
knowledge to the teaching of all students, including
atypical children;

(ii) knowledge of current research, methods,
materials, standardized tests, curriculum development,
procedures, and media and technology appropriate to
teaching. Emphasis shall be in the student's field(s) of
specialization;

(iii) awareness of the impact of computers on society
and the ability to incorporate the use of computers into
the instructional process in the student's field(s) of
specialization;

(iv) ability to teach effectively, work ethically and
constructively with pupils, and articulate the nature and
purposes of the curricula to professional peers, teachers,
administrators, parents, and other concerned persons and
organizations;

(v) understanding of tie foundations underlying the
development and organization of education in the United
States;
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(vi) understanding of all education aspects of the
school, including its purposes, administrative
organization, finance aspects, board functions, and
operations;

(vii) ability and willingness to analyze teaching so
that teaching skills continually improve;

(viii) ability to teach thinking, listening, speaking,
reading, and writing skills appropriate to the student
level and the content of the field(s) of specialization,
including:

(A) knowledge and use of the diagnostic techniques
used to teach reading and writing in the content areas;

(B) knowledge of criteria used to select
instructional materials and the application of the
instructional technigques used to teach reading and writing
for the content areas;

(C) knowledge of and ability to integrate study
5kills instruction into the content areas;
(D) ability to provide opportunities for the

practical application of reading and writing in the content
areas;

(ix) knowledge of the legal aspects of teaching in
Montana schools; professional ethics, conduct, rights and
regponsibilities; and the structure and financial basis of
the Montana school systems,

(x) knowledge of the legal ractical and
philosophical basis of education equity and opportunity in
Montana schools.

(¢) through (f) Remain the same.

AUTH: Sec¢. 20-Z-114 MCA
IMP: Sec., 20-2-121 MCA

3. The board proposes this amendment in order to
ensure new teachers have an overview cf affirmative action
and equal opportunity as it applies in public schools.

4, Interested persons may present their data, views
or arguments either orally or in writing at the hearing,
Written data, views or argument may also be submitted to
Ted HazZelbaker, Chairman, Board of Public Education, 33
South Last Chance Gulch, Helena, Montana 59620, no later
than May 22, 1986.

5 Ted Hazelbaker, Chairman, and Hidde Van Duym,
Executive Secretary to the Board of public Education, 33
South Last Chance Gulch, Helena, Moantana, have been
degignated to preside over and conduct the hearing.

Dt Uorelbates

TE HAZELBAKER, CHAIRMAN
LIE OF PUELIC EDUCATION

Certified to the Secretary of State April 11, 1986 U
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PUBLIC HEARING

of Rule 10.57.101, Review of ) ON PROPOSED AMENDMENT OF
Policy ) RULE 10.57.101, REVIEW OF
) POLICY

TO: All Intereste¢d Persons

1. ©On May 19, 1986 at 11:00 a.m,, or as soon
thereafter as it may be heard, a public hearing will be
held in the Board of Regents' Conference Room, 33 South
Last Chance Gulc¢h, Helena, Montana, in the matter of the
amendment of Rule 10.57.101, Review of Policy,

2. The rule as proposed to be amended provides as
follows:

10.57.101 BIENNTAL-REVIEW REVIEW OF POLICY (1)

By authority of section 20-4-102, MCA, the board of public
education adopts pelicies for the issuance of teacher
certificates on the recommendations of the superintendent
of publiec instruction,

(2) Recognizing that the periodic review of the
certification policies is vital, the board regularly will
consider recommendations for revision of the policies at
any time it deems necessatry. of- A -hisnRidd--hasis -@
odd-numbered-yoaE, Notwithstanding any changes made in
any three year period, every three years the board shall
have made a comprehensive review of cectification policies
to insure that such policies are meeting the needs of the
state. Recommendat-ieRe--Fok-ochanges-in--Fhe-policies-will
be-eubmitted- o -the board -through-the- superintendant-of
palodlie-{notruction,- -who-wiil--establish a-eoheduie-and
procedure -to-factiitate--the-biennial-review pProcess.

£33--Nothding-4in--thie--pel--uoy- preelsdes- the-boardls
anehros ity ko~ consider - revisdon -of--the- oertifigat-ion-
policies-at-any-kime-it--deens -ReceSs ALy,

AUTH: Sec. 20-4-102 MCA
IMP: Sec. 20~4-102 MCA

3. The purpose of the amendment is to clarify and
regulate periodic review of the certification standards,

4, Interested persons may present their data, views
or argquments either orally or in writing at the hearing.
Written data, views or argument may also be submitted to
Ted Hazelbaker, Chairman, Board of Public Education, 33
south Last Chance Gulch, Helena, Montana 59620, no later
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than May 22, 198s6.

5, Ted Hazelbaker, Chairman, and Hidde Van Duym,
Executive Secretary to the Board of Public Education, 33
South Last chance Gulch, Helena, Montana, have been
designated to preside ¢over and conduct the hearing,

Vel Unetlales

TED HAZELBAKER, CHAIRMAN
BjAI? OF PUBLIC EDUCATION

lots (OOt

BY:

Certified to the Secretary of State Apral 11, 198
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BCFORE THE BOARD QF PUBLIC EDUCATION
OF THE STATE OF MONTANA

in the matt2r of the amendment of ) NOTICE OF PUBLIC HEARING
Rale 10.55,101, Accreditation ) ON PROPOSED AMENDMENT OF
Standards: Procedures ) RULE 10.55.101, ACCREDI-
)  TATION STANDARDS:
) PROCEDURES

TO: All Interested Persons

1. On May 19, 1986 at 11:00 a.m., or as soon thereafter
as it may be neard, a public hearing will be held in the
30ard of Regents' Conference Room, 33 South Last Chance
Gulch, Helena, Montana, in the matter of the amendment of
Rule 10.55.101, Accreditation Standards: Procedures.

2. The rule as proposed to be amended provides as
follows:

10.55,101 ACCREDITATION PERIOD H
(1) By authority of section 20-7-101, MCA, the board of
public education adopts standards of accreditation on the
recommandation of the superintendent of public instruction.
Recuqinizing that the review of accreditation standards is
vital, the board will consider recommendations for revision
of standards at any time it deems necessary.
Notwithstanding any changes made in any five year period,
every five years the board shall have made a comprehensive
review of all accreditation standards to ensure that such
standards are meeting the needs of the state.

(2) (5) All rules published for adoption in the ARM
prior to bDecember 1 will be effective July 1 of the year
following unless noted otherwise. They should be found in
the Montana School Accreditation Standards and Procedures
Manual which is updated and distributed by the superintendent
in January of every year. School districts are responsible
for filing and updating any information pertinent to the
accreditation process.

3) 23 By authority of section 20-7-102, MCA, and on
the recommendation of the superintendent of public
inatruction, the board of public education historically has
established the accreditation status of each Montana public
elementary and secondary school in March of each year.
Annual accredatation, therefore, occurs prior to school
districts® adoption of preliminary budgets for the ensuing
year and yet allows a period of time for analysis of the
information on which accreditation recommendations are
nased. The information jathsring and processing schedule
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commences at the beginning of the school year for which
accreditation is sought and 18 based primarily on data
provided by school districts supplemented by visitations
and/or inguiries initiated by the superintendent of public
instruction.

(4) 33 It is the policy of the board of public
education not to act on school accreditation in the interim
between annual accreditation determinations. It is the
consensus of the board that the established annual schedule
provides ample opportunity both to schools and to the
superintendent to prepare for annual accreditation.

(5) 43 Once the annual accreditation has been
established by the board, any request from a school district
for cons:ideration of a change in its accreditation status.
will be entertained by the board only if it can be shown that
an error occurred in reporting, interpreting or processing
the data on which accreditation recommendations had been
based,

AUTH: Sec, 20-7-101 MCA
IMP: Sec. 20~7-102 MCA

3. The purpose of the amendment is to clarify and
reqgulate periodic review of the accreditation standards,
which determine eligibility for state equalization aid.

4, Interested persons may present their data, views or
arquments either orally or in writing at the hearing.
Written data, views or argument may also be submitted to Ted
Hazelbaker, Chairman, Board of Public Education, 33 South
Last Chance Gulch, Helena, Montana 59620 no later than May
22, 1986,

5. Ted Hazelbaker, Chairman, and Hidde Van buym,
Executive Secretary to the Board of Public Education, 33
South Last Chance Gulch, Helena, Montana have been designated
to preside over and conduct the hearing,

TED HAZELBAKER, CHAIRMAN

BE?iD OF PUBLIC EDUCATION
BY: uab&?Z)‘Ak\

@)

Certified to the Secretary of State  April 14, 1986
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FEFCTE ThE DEFAERTMPENY OF AGCRICULTURE
STATE QF MONTANA

Irn the matter of the prerosed ) ADCPTION OF NEW RULES
new rvles corcerning the ) REGARDINCG THE KNOXICUS
Noxicus Reed Truct Fund } WLED TRUST PUND

) 4.5.101 - 4.5.112

TC: All snierested Personce,

1. On February 19, 1%8€, at 10 a.m. in rcom 225 cf the
2griculture/livestock Fuilding, Sixth and Robertis, Helena, the
Cepartment ¢f Pgriculture condncted a hearing recarding the okove
stated rules published on page 1, 1986 MAR issue number 1,

2. "he department hes adopted the rules with the following
charges: (tert ¢i the rule with motter stricker, irterlired and
new matter added, then underlined):

RULE I through RULE VII no changes,

FUIT VII1 __ RANKING-6F CRITERIA FOR PROJFCTS +4%}-Fhe
sdvisery-ecouneil-shall-utitize-a-reoring- syntem—to-rank-ali
prejeete-in regard-te-kews-well- they-meet-the-eriteria-for-the
pregrams:

{24+ (1) The adviscry council shall ccngider the follewing
criteria in ranking determining which projects _receive
recommendations for funding,

(a) Projects which meet requirements specified in section
80-7-814, MCA, cf the Noxicus Weed Trust Fund

{b) Projects that involve community groups and weed
districts.

(c) Projects which can be utilized statewide and will
provide the most tangible returns to the county cr steate.

(d) Prciects in aress where county weed district funding
sources tor noxious weed conticl are limited.

(e) Projects which include educationel programs to increase
weed awarencsy ¢nd improve weed control techniques.

(f} Projects which involve an integrated weed management
plan including hiclegical, cultural, ond chenical control,

{g) Prciects which will ernhatce the renewable rescurces,

(k) Projecte which include matching funds (including
in-kind services) from private, state, and/cr federal ertities.

{i}--Prejecta-which- beve-net=previcusly- recesvaed-frrds- from
the-pregram.

43+ (i) Projects whose results will previde public
benefite.

4k} (3) Projects with long term effect on natural
resources.

t1¥ k) Prejects which involve norious weed erergencies,

423 (2) ‘“he results eof-thiw-seering- system of the edviscry
courcils firdings will he submitted tou the cepartment for fimed
ranking-nand determikaticr ¢f funding pricraity fer crart requests.
The Ceparthert will use the fame criteria ir reskine reviewing
the jrepesale.

AUTE ¢ 80-7-802, MCA 1IMP: §0-7-014, MCA
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RULE X NOXIOUS WEED LIST (1) All plants or weeds listed
on the Jabels of herkicide products registered and approved for
sale by the Environrertal Protection Agency and the department
are hereby declared to be ncxious weeds pursuart tc the Noxious
Weed Trust Fund Act secticn 80-7-801 (3) MCA.

(2) No changes.

AUTE: 80-7-802, MCA IMP: 8C-7-801, 80-7-80z, MCA

RULE X1 No changes

RULE X1I ©No changes

3. The department received the following comments:

Comment : Severe] commentors okbjected to the department's
definition of rnoxious weeds, section £0-7-801, MCA, They contend
that the legislature intended a narrow definition ¢f noxicus
weeds. They further contend that the legislature intended only
to tax those herbicides used for treating noxious weeds
estaklished by the department for the County Noxious Weed
Control Act, They recommend that the department consider
industrie's noxious weed lists.

Response: The legislature passed two noxious weed laws in
1985; the County Noxious Weed Control Act and the Noxicus Weed
Trust Fund Act. These are two separate acts, and noxious weeds
are defined differently to meet the legislative intent of each
act,

By common definitiorn, a weed is a plant growing where it is
nct wanted. The term noxious means harmful or offensive. Sc by
common meaning a "noxicus weed" is a harmful or offensive plant
growing where it is rot wanted, The use of any other noxious
weed definition or list might rum centrary te the plain common
meaning.

The County Noxious Weed Control Act limits the number of
noxious weeds to those that are very difficult to control and
require inmediate management throughout the state., These weeds
that can ke managed by *the county weed contrcl ¢istricts and are
addressed in the county weed management plans, This list remains
limited so as to permit manageable control programs.

The hoxious Weed Trust Fund Act considers all plents that
are Farmful or oftensive +to he noxious weeds, Target plants
listed on herbicide lahels, approved by the department, are, in
iact, noxious weeds because they are plants that are harmful or
vffensive, This allows all plents having a detrimental impact in
the state tc be considered possible candidates for community
nexious weed control project grante through the Noxious Weed
Trust Fund Act. Ap example of a plant that would qualify under
this definition is wild oats. An educational, control, or
research project for wild ocats ceculd receive grant funds through
the trust that would henefit grain farmers and decrease the
eccromic impact of this weed in the state.

The legislature intended that all registered herbiciders sold
in Montana, except thcee labeled only for bhome, yard, or gsrden
uge, he suhiect to a surchsrge of 1 cent per dollar on the retail
sale value., Thie is indicated in the fiscel pote for Fouse Bill
506 which shows projected reverue from the surcharge of
$250,0006.00 or 1% of the retail sale of all ccmmercial herbicides

8-4/24/86 Montana Administrative Register



=653~

in the state. If only selected herbicides were subject tc the
surcharge, the prciected reverue for the trust fund wculéd be
substantially less.

Comments If the department corciders all herbicides
subject to a surcharge then the department shcould exphasize
prcjects thet involve noxicus weeds which correspend to
herbicides sold in the greatest volume. The benefit of the
noxious weed trust fund should go towards these perscns who pay
the greatest incicdence of the surcharged herbicides. The thrust
of the argument comes from the idea that what you pay into the
trust fund you should receive cut of the trust fund.

Respense: The department believes it is inappropriate at
this time to establish a bias toward a particular segment of
nexicus weed projects. First, the initial $£1,0006,000 for the
trust fund came from the indemnity trust fund. This money can
net be troced to any one segment of herbicide users. Therefore
the morney spent &t the first can not be identified as responsive
to the needs of any cone segment of herbicide users. Second the
depertment believes the incidence of the surcharge and the
preject types do not necessarily correspond as compared to the
needs of the state. Many taxation schemes d¢ not directly
distribute propcrtional benefits back to the persons who pay the
highest incidence of the tax. For example schoole are funded by
more persons or entities who don't have children attending the
schools as conpared to those whe do. The department bhelieves it
reot imperative to make proportional distribution of benefits to
those whe pay into the trust fund. The departrert believes that
preventing the spread of weeds may justify dispropcrtionate
expenditures of funds. For example grain farmers in certain
arcas of the state would benefit eccnromically if rew exctic weeds
do not become introduced in their areas, This justifies
controlling noxious weeds in certain parts of the state, even
though they are not a problem in all areas of the state,

Comment : The department received one comment concerning
the use of Jisted targeted plants on herbicide labels as an
impermissible delegation of department zuthority to chemical
companies.,

Respcnse: The department controls herbicide products and
their labels by regjstering them in Montena, Through the
registration precess the department has the right to accept or
reject herbicide preductg and their labels (80-8-201, MC2).
Therefore the department has not delegated jt's authority to
establish the ncoxicus weeds from approved labels.

Ccmment : Cne commentor expressed concern that certain
plants may be considered bereficial and may alscu be listed on
herbicide lJabkels as targeted plants and thereby ke designated as
noxious weeds.

Pespcnse: Although certain plants may at scome time have
beneficial uses they can at other times be noxious weeds and need
to be controlled, This is & rare occasion but the department
believes the flexibility must exist to contrcl scme possible
Leneficial plants that may become detrimentez] and pose a prohlem,
Fcy exanple, research iréicates thot some noxicus weeds mey be
good fcrage fcr certain demestic animals. But even though
kereficial uses may be feund for these plerts, they still need tc
ke controlliea,
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Conmrent: A scering system for prcject pricrity should not
be used #1d propesed rules VIII (2) (h) ard (2)ii) are
centradictory.

Eesponse: The department agrees &rd has modified the rules
to correct the cbjection.

4. The department receivea other corments ond chjecticns
directed at the language ¢f the statute znd not at the propesed
rules. The department therefore dces nct need to respend to
those comments.

5. The department received many comments in suppert of the
rules.

The authority of the Jdepartment adopt the propesed rules is
besed upon section 806~7-B02, MC? ard implements sections
8G¢-7-8C1, e0-7-805, 80-7~811, 80-7-812, 8C-7-814, and 80-7-815,

MCA,
. : / / ;
EY: L;ziZZQ( '?f.[

Keifh Kelly, Director

Certitied tc the Secretary of State, April 14, 1986,
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BEFQRE THE STATE AUDITOR
AND COMMISSIONER OF INSURAMCE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE QF ADOPTION
adoption of emergency rules } OF EMERGENCY RULES
pertaiming to the Montana

Insurance Assistance Plan )

TO: A1l Interested Persons

1. Statement of reason for emergency. Commercial
1iability insurance is currently unavailable for many risks
resident, located, or to be performed in Montana. During its
March, 1986 Special Session, the Forty-Ninth Legislature
enacted the Montana Insurance Assistance Plan (plan). The
plan is a temporary, voluntary plan to assist insurance
consumers in this state in ohtaining needed commercial
1iability insurance when no cuotation is availahle from
regular sources of insurance. The welfare of persons needing
commercial 1iability insurance is in peril in that commercia
1iakility insurance will not he more availahle until the plan
is operational. The commissioner of insurance bhelieves that
the welfare of commercial 1iability insurance consumers would
be protected most effectively if the plan were operational by
June 1, 1986. The earliest that rules necessary to ifmplement
the plan could be adopted under regular procedures is June
17, 1986.

2. The text of the emergency rules is as follows:

RULE I DEFINITIONS As used in [Rules I throuch VIII],
the following definitions apply:

(1} ™"Applicant" means a person who completes and signs
a written application for assistance through the plan.

(2) "Cancel"™ means to terminate an insurance policy
before the expiration of the period of time for which the
policy was issued.

(3) "Commissioner" means the commissioner of insurance
of the state of Montana,

4 “Insurer" means any person authorized to transact
insurance in this state,. .

(5) "Line" means a specific type of insurance coverage
within commercial 1iability insurance such as politicai
subdivision insurance, family day-care insurance, day-care
center insurance, or liauor liability insurance.

(6) “Plan" means the Montana Insurance Assistance Plan.

(7) "Policy" means the written contract of or written
agreement for or effecting insurance, by whatever name
called, and includes all clauses, riders, endorsements, and
papers attached thereto and part thereof.

(8) "Premium" is the consideration for insurance, by
whatever name called, and includes any assessment or .
membership, policy, survey, inspection, service, or similar
fee or charge in consideration for an insurance contract.
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(9) "Rejected risk" means a risk which an insurer will
not insure.

(10) "Renewal" means any agreement whereby an insurer
and insured agree to an extension or contfinuation of an
existing insurance policy.

(11; "Risk" means a person or thing insured.

(12) "Surplus line insurer"” means an unauthorized
insurer permitted to transact insurance in this state in
accordance with The Surplus Line Insurance Law (33-2-301
through -317, MCA).

AUTH: Sec., 16, Ch. 11, Sp. IMP: Sec. 6, Ch. 11, Sp,.
L. March, 1986 L. March, 1986

RULE IT AGENT COMMISSION The insurer that insures an
applicant’s risk shall pay the applicant's agent the
commission it normally pays for the type of risk insured.

AUTH: Sec. 16, Ch. 11, Sp. IMP: Sec. 6, Ch, 11, Sp.
L. March, 1986 L. March, 1986

RULE II1 APPLICATIONS AND APPLICATION FEES (1)
Application forms are available to property and casualty
insurance agents, licensed in this state, through the
" advisory committee.

(2 Each application must be executed by an agent,
licensed in this state, and submitted to the commissioner.

(3) Each completed application must be accompanied by a
non-refundable application fee made payable to the plan and
paid by the applicant,

(4) The application fees are as follows:

(a) 1liability insurance for political subdivisions, as
defined in 2-9-101(5), $300;

(b) Tiability insurance for family day-care homes, as
defined in §3-4-501(2)(h), $25;

c) 1liability insurance for day-care centers, as
defined in 53-4-501(2)(c), $100; and
(dg liability insurance for ligquor Tiability, $50.
(5 The advisory committee may adjust these fees or set
new fees, if necessary, upon approval of the commissioner,

AUTH: Sec. 8, Ch., 11, Sp. IMP: Sec. 8, Ch. 11, Sp.
L. March, 1986; Sec. 16, L. March, 1986
Ch. 11, Sp. L. March, 1986

RULE IV_FISCAL ARRANGEMENT (1) The advisory committee
shall designate a fiscal agent for the plan. The fiscal
agent is authorized to receive and hold funds submitted to
the plan and to disburse them upon authorization of one other
committee member, The funds may be used for the necessary
expenses of the committees, including printing, postadae,
mailing, telephone, and such other expenses fncurred by the
plan as the advisory committee deems appropriate for pavment.

{2) The fiscal agent shall maintain books and records
of all receipts and disbursements and shall submit a
quarterly financial statement to the advisory committee of
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the plan. The commissioner or any advisory committee memher
shall have access to said books and records during normal
business hours.

{3) The fiscal agent shall maintain a bank account
under the name of the "Montana Insurance Assistance Plan",
A1l checks drawn upon the account of the plan shall hear the
signatures of the fiscal agent or such other person duly
authorized by the advisory committee.

(4 It is the policy of the plan to make its operation
self-supporting. If expenses from the plan's operation
exceed income from current applications, such additional
costs shall be prorated on the broadest possible voluntary
basis as determined by the advisory committee. The advisory
committee may make appropriate changes in application fees
upon approval by the commissioner.

AUTH: Sec¢. 16, Ch, 11, Sp. IMP: Sec. 10, Ch. 11, Sp.
L. March, 1986 L. March, 1986

RULE V UNAVAILABILITY An applicant is unable to procure
insurance through ordinary methods, and insurance is
unavailable when the applicant has been declined insurance
coverage by a minimum of three insurers, including one
surplus line agent,

AUTH: Sec. 16, Ch, 11, Sp. IMP: Sec. 8(1)(c), Ch, 11,
L. March, 1986 Sp. L. March, 1986

RULE VI _ELIGIBLE APPLICANTS An applicant who recejves
notice of cancellation or nonrenewal of an existing insurance
policy does not currently have insurance,

AUTH: Sec. 16, Ch. 11, Sp. IMP: Sec. 10(1), Ch. 11, Sp.
l.. March, 1986 L. March, 1986

RULE VII LINES OF INSURANCE Insurance coverage that an
insurer is qualified to write in this state is that line of
insurance which the insurer {is authorized to transact in this
state.

AUTH: Sec. 16, Ch. 11, Sp. IMP; Sec. 12(3), Ch. 11, Sn,
L. March, 1986 L, March, 1986

RULE VIII EFFECTIVE DATE OF POLICY The policy is
effective when the insured accepts the insurer's quotation
and pays the premium,

AUTH: Sec. 16, Ch. 11, Sp. IMP: Sec, 13, Ch., 11, Sp.
L. March, 1986 L. March, 1986

RULE IX SEVERABILITY If any provision of these rules or
the application thereof to any person or circumstance is for
any reason held to be invalid, the rerainder of the rule and
its application to other persons or c¢circumstances shall not
be affected thereby.
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AUTH: Sec. 16, Ch. 11, Sop. IMP: " Sec¢. 1 through 16, Ch,
L. March, 1986 11, Sp. L. March, 1086

3. The rationale for the proposed rules is as set forth
in the statement of reasons for emeraency.

The authority of the agency to adopt the proposed
rules is provided in sections 8 and 1A, chapter 11, Special
Laws, March 1986, and the rules implement sections 1 through
16, chapter 11, Special Laws, March, 1986.

n
State Auditor

Commissioner Insurance

/1
Certified to the Secretary of State this éz day of April,
1986.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
EEFORE THE BOARD OF COSMETOLOGISTS

In the matter of the amendments ) NOTICE OF AMENDMENTS OF

of existing cosmetology rules ) RULES EXPANDING COSMETO-
to incorporate manicuring ) LOGY TO COVER MANICURISTS ;
specifications granted by the ) ARM 8.14.401; 601-608;
1985 legislature } 801-816; and 8.14.1206

TO: All Interested Persons:

1. On November 29, 1985, the Board of Cosmetologists
published a notice of amendments of the above-stated rules at
page 1807, 1986 Montana Administrative Register, issue number
22,

2. The board has amended the rules as proposed with the
following changes to 8.14.803, 8.14.812, 8.14.816 shown below.

"8.14.803 QUALIFICATIONS FOR EXAMINATION - MONTANA
STUDENTS

(1) through (5) will remain the same as proposed.

(6) Subsections (1)(a) and (2)(a) are essentially
repeats of statutory language placed here for the convenience
of the user. Subsections (2)(b), (c), ALB)(b) and (c) are
amplification of section 37=-31-304, MCA.

"8.14.812 DUPLICATE LICENSES (1) .

(2) Any licensee may receive a duplicate of theix his
or her license upon payment of a proper fee and verified
sEntement as ko why verification stating why such a duplicate
license is needed."

"g.14.816 SALONS - COSMETOLOGICAL/MANICURING (1)
Definition: A cosmetology or manicurist salon is an
establishment or area wherein any branch of cosmetology or
manicuring is performed for compensation, other than a school
of cosmetology or manicuring, and no other function or service
shall be performed other than those described in 37-31-301,
MCA.

(a) =a licensed manicurist may work in a cosmetological
establishment without a manicure salon license, previdineg
thesy if such service is limited to manicuring only.

(2) through (10) are the same.

(11)(a) Every beauty er manieuring salon is reguired
to have at least 1 licensed cosmetologist er maniewwris: in
attendance at all times that it is open for business.

(11){b) Every manicuring salon is required to have at
least 1 licensed manicurist in attendance at all times that it
is open for business."

3. The Board of Cosmetologists has thoroughly considered
all oral and written comments received:
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STATEMENT: No public comments were received with regard to
the proposed rules and no hearing was conducted.

A number of comments were received from the Administrative
Code Committee and changes were made:

1. Extension of authority citations have been added to each
rule.

2. The board has attempted to correct the grammatical or
technical errors noted.

3. The implementing citation in 8.14.401 should be changed to
37-31-301, MCA; in B.14.601 to 37-31-302, 311, MCA; in
8.14.605 to 37-31~304, 311, MCA; and in 8.14.606 to 37-31-304,
311, Mca.

4, Comments with regard to unnecessary repetition of
statutory language in 8.14.803 are noted and appropriate
acknowledgement is given. In 8.14.804, the Board believes no
such repetition is present.

5. With respect to 8.14.603, the board believes the
implementing section gives the board the authority to set
student population per teacher at less than 25,

6. Similarly, the board believes that approved student work
can be considered synonymous to training.

7. 8.14.816(11) has been clarified to show that a licensed
cosmetologist must be in attendance at a beauty salon and a
licensed manicurist must be in attendance at a manicuring
salon.

8. 8.14.608 is proposed to be amended to comply with the new
wording provided in Ch. 260, Laws 1985 which changed student
training to 650 hours. The amendment also reflects the lack
of requirement of medical certificates for cadet teachers.

9. The catch phrase on 8.14.602 should be INSPECTION
instead of SCHOOL REQUIREMENTS.

4. No other comments or testimony were received.

BOARD OF COSMETOLOGISTS
DOROTHY TURNER, PRESIDENT

- L}
o Kewh § 000
KEITH L. COLBO, DIRECTOR
Certified to the Secretary of State, April 14, 1986.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF REALTY REGULATION

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of 8.58.401 concerning the ) 8.58.,401 PURPOSE QF BOARD
purpose of the board )

TO: All Interested Persons:

1. on March 13,1986, the Board of Realty Regulation
published a notice of amendment of the above-stated rule at
page 307, 1986 Montana Administrative Register, issue number
2.

2. The board has amended the rule as proposed with one
change. The section cite should be 37-1-136, MCA instead of
37-51-136, MCA.

3. No other comments or testimony were received.

BOARD OF REALTY REGULATION
GEORGE PIERCE, CHAIRMAN

BY: t;gg!L j Q:QQ[I)
KEITH L. COLBO, DIRECTOR

Certified to the Secretary of State, April 14, 1986.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BROARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS

NOTICE OF ADOPTION OF NEW
RULES UNDER SUB-CHAPTER 6
NUMBERED B.61,601 HOURS,

In the matter of the adoption )
)
) CREDITS, AND CARRY OVER, 8.61.
)
)
)
)

of rules pertaining to Continu-
ing Education Reguirements

602 ACCREDITATION AND
STANDARDS, 8.61.603 REPORT~-
ING REQUIREMENTS, 8.61.604
NONCOMPLIANCE

TO: All Interested Persons:

1. On March 13, 1986, the Board of Social Work Examiners
and Professional Counselors published a notice of adoption of
the above-stated rules at page 309, 1986 Montana
Administrative Register, issue number 5,

2. The board has adopted the rules as proposed except
that the authority and implementation sections were
incorrectly cited under new Rule 8.16,601 Hours, Credits, and
Carry Over., The authority section should be 37-22-201, MCA
and the implementation section should be 37=-22-201, MCA.

3. No other comments or testimony were received.

BOARD OF SQCIAL WORK EXAMINFRS

AND PROFESSIONAL COUNSELORS
PATRICK KELLY, CHAIRMAN

BY: .
KEITH L. COLBO, DIRECTOR

Certified to the Secretary of State, April 14, 1986,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSTONAL COUNSELORS

NOTICE OF ADOPTION OF NEW
RULES UNDER SUB-CHAPTER 12
NUMBERED 8.61.1201 LICEN-

In the matter of the adoption )
)
) SURE REQUIREMENTS, 8.61.1202
)
)
)

of rules pertaining to Pro-
fessional Counselors

APPLICATION PROCEDURE, 8.61.
1203 FEE SCHEDULE, 8.61.1204
ETHICAL STANDARDS

TO: All Interested Persons:

1. On March 13, 1986, the Board of Social Work Examiners
and Professional Counselors published a notice of adoption of
the above=-stated rules at page 312, 1986 Montana
Administrative Register, issue number 5.

2. The Board has adopted the rules as proposed with the
following changes.

3. It was brought to the attention of the Board by the
Legislative Council that the words "program" through "or", as
shown in the rule below, were inadvertently omitted from the
original notice in Subsection 1 in Rule I (8.61.1201)
Licensure Requirements.

"I. LICENSURE REQUIREMENTS (1) A planned graduate
program of study that Is primarily counseling in nature is one
which shows evidence of 66% of the credits within the program.
An institution accredited to offer such a degree program is a
cellege or university accredited by various associations of
colleges and secondary schools. This list is available at the
board office. Credits are available in the following areas:"

4. The Legislative Council also brought toe the attention
of the board that the implementation section in Rule IV (8.61.
1204) Ethical Standards should be 37-23-103 instead of 37-23-
211(1), MCA.

5. No other comments or testimony were received.

BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
PATRICK KELLY, CHAIRMAN

- \
BY: ,(cﬁ'
KEITH L. COLEO, DIRECTOR

Certified to the Secretary of State, April 14, 1986.
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STATE OF MONTANA
BEFORE THE DEPARTMENT OF COMMERCE

In the matter of the proposed ) NOTICE OF ADOPTION OF
adoption by reference of new ) 8.94.3702 INCORPORATION
rules for the administration ) BY REFERENCE OF RULES FOR
of the 1986 federal community ) ADMINISTERING THE 1986
development block grant pro- )} COMMUNITY DEVELOPMENT
gram ) BLOCK GRANT PROGRAM

TO: All Interested Persons:

1. On February 13, 1986, the Department of Commerce
published a notice of public hearing on the adoption of
application guidelines for the Fiscal Year 1986 Community
Development Block Grant (CDBG) Program at page 156, 1986
Montana Administrative Register, issue number 3.

2. The hearing was held on March 5, 1986 at 2:30 p.m. in
Room C209 of the Cogswell Building in Helena.

3. The department has adopted Rule 8.94.3702 as proposed
with the changes discussed below.

4. Seven people appeared at the hearing to offer
testimony and comment. In addition, ten persons submitted
written comments regarding the proposed guidelines.

The principal comments regarding the 1986 CDBG
Application Guidelines were as follows:

COMMENT: Consolidated governments should be allowed to submit
two applications per grant competition, one for the rural area
and one for the urban area. The current regulation penalizes
consolidated governments for having a more efficient and cost-~
effective furm or government.

RESPONSE: The department has incorporated a provision in the
1986 guidelines which would allow conscolidated governments to
submit one application for the rural area as counties may do
now and one application for the urban area as municipalities
may do at present. The department believes the change would
allow consolidated city-county governments to be more
responsive to the needs of the residents of their municipal
and county jurisdictions.

COMMENT: A higher proportion of the CDBG funds on each
project, particularly economic development projects, should go
to low income, rather than low and moderate income persons.

RESPONSE: The department believes that the interests of low
and moderate income persons and the CDBG program, as a whole,
are best served by maintaining the current requirement which
mandates that 51% of the non-administrative CDBG funds granted
for each project be used for activities that will benefit low
and moderate income persons and families, For economic
development projects, this requirement means that a minimum of
51% of the jobs to be created or retained will be initially
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available to low and moderate income persons. The federal
regulations which govern the program regquire that the state's
program, overall, demonstrates that at least 51% of the CDBG
funds benefit low and moderate income persons. This means
that the state could average projects providing lower than 51%
benefit with higher benefit projects to meet this test, The
state has gone beyond this minimum and requires that each
individual project demoncstrate that at least 51% of its CDBG
funds will benefit low and moderate income persons. Federal
law prohibits the use of CDBG funds in any manner which would
discriminate against low income persons. In the absence of
any federal guidance on this matter through statute or
regulation, the department believes it would be inappropriate
to likewise establish requirements which would discriminate
against potential moderate income recipients of CDBG
assistance. The consideration of benefit to low and moderate
income persons is an important factor in the department's
evaluation of any proposed CDBG economic development
application. Also important are issues such as the economic
soundness of the proposed enterprise, the amount of other
private investment leveraged by the project, the number of
jobs to be created, the potential community impacts of the
proposal, the thoroughness of the applicant's hiring and
training plan, and the growth potential and pay scale for the
types of jobs to be provided. 7The department believes that
the interests of low and moderate income persons are best
served by assuring an open and fair competition for CDBG funds
which rewards applicants for higher benefit to low and
moderate income but which also assures a balanced
consideration of other crucial issues.

COMMENT: The department should require that at least 75% of
the workers on any CDBG project be low-income local residents.

RESPONSE: Current federal law already requires that to the
greatest extent feasible, opportunities for training and
employment must be given to lower-income residents of CDBG
assisted project areas and that contracts for work in
connection with CDBG projects be awarded to businesses which
are located in or are owned by project area residents.

COMMENT: The department should incorporate the flexibility to
restore grant ceilings to a higher level in the event that
President Reagan's deferral of CDBG funding is overturned.

RESPONSE: The department has incorporated language in the
final draft which would allow it to adjust 1986 grant ceilings
in the event that President Reagan's deferral of FY 1986 CDBG
funds is overturned by Congress or the courts.
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COMMENT: The establishment of three opportunities annually to
apply for economic development grants will increase the
ability of communities to prepare a timely application.

RESPONSE: The department has established three opportunities
to apply for CDBG economic development funds as part of the
1986 CDBG program. The specific dates were modified in the
final draft to assure better coordination with timing of staff
work activities dictated by the annual CDBG program cycle,

COMMENT: There should be no deadlines for economie
development applications. Communities should be able to
submit economic development applications at any time during
the year as long as funds are available.

RESPONSE: The scheduling of three specific dates for
submission of economic development applications reflects a
compromise between the need for the department’'s staff to be
able to plan their work activities for the CDBG program cycle
on a reasonably predictable basis and the expressed need of
local governments to have the opportunity to apply for CDBG
economic development projects more often than the two
application dates now provided.

COMMENT: The guidelines should eliminate any preference given
to housing rehabilitation applications incorporating private
sector leverage from local lenders.

RESPONSE: "Leverage" is a term used to describe the
participation and use of non=-CDBG resources in local CDBG
projects. Since 1984, Montanha's CDBG guidelines have included
a policy statement which has encouraged applicants to seek out
and coordinate with any other private or public sector
resources in order to increase the impact of CDBG projects on
local needs. Given the diminishing financial resources
available at the federal, state and local levels, the
department believes that this goal is more imperative than
ever. All proposals for leveraging arrangements are evaluated
during application ranking to assure that they are well=-
planned and will provide reasonable benefits to both low and
moderate income families.

COMMENT: There should be greater emphasis on leveraging other
state or federal funds in public facilities projects.

RESPONSE: The "Community Efforts" rarnking criterion under the
public facilities category rewards a community’s past efforts
to secure alternative or additional funds from appropriate
state or federal sources to help finance a proposed project.
In order to be successful in the grant competition, an
applicant must make every reasonable effort to secure
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agsistance from other agencies. In recognition of the
increasing difficulty of securing other funding, the criterion
places primary emphasis on reasonable efforts to apply for
those funds rather than just rewarding those who are
successful.

5. On March 5, 1986, the Department of Commerce
conducted a public hearing to consider an amendment of the
rules governing the 1985 CDBG Program requested by a local
government. That amendment, subsequently adopted, allowed
applicants for CDBG funds to be awarded up to two grants in
any program year; one from the economic development category
and cone from the housing, public facilities, or multipurpose
categories. Previously the program guidelines had limited
local governments to a maximum of one grant per program year.
Language identical to the adopted amendment was also proposed
for incorporation in the 1986 CDBG Application Guidelines. At
the public hearing five persons spoke in faver of the proposed
amendment and one spoke in opposition. Twenty-five letters
were received regarding the proposed amendment; 13 supported
the amendment and 12 opposed it. In the interest of brevity,
the reasons stated for and against the amendment's adoption
will not be re-stated here. A summary of the principal
reasons stated for and against adoption of the amendment, as
well as the department's reasons for overruling the
considerations urged against its adoption may be found at page
542, 1986 Montana Administrative Register, issue number 7.
After further considering the public comments on this issue,
the department has modified the language of the amendment for
the 1986 program year to provide that a local government
jurisdiction may award a maximum of:

= one grant from the multipurpose category, or

~ one grant from the economic development category and

one grant from the public facilities or housing

and neighborhond revitalization categories.
This change reflects the differential in the amounts for the
grant ceilings for multipurpose and single purpose grants and
comments that the department should aveid concentrating large
amounts of CDBG funds in any one community in the face of
federal budget reductions for the State CDBG Program.

6. No other comments or testimony were received.

DEPARTMENT OF COMMERCE

ov. dortl P (adld

KEITH L. COLBO, DIRECTOR

Certified to the Secretary of State, April 14, 1986.
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION OF
proposed amendment of ) PROPOSED AMENDMENT TO
Rule 12.9.207 ) RULE 12.9.207

SEELEY LAKE GAME PRESERVE
TO: A}l Interested Persons

1. On November 18, 1985, the Montana Fish and Game
Commission gave public notice of a proposed amendment to Rule
12.9.207, vconcerning the description of the Seeley Lake GCame
Preserve at page 1696 of the 1985 Montana Adminisrrative
Register, Issue No. 21.

2. The Commission has amended Rule 12.9.207 as proposed.

3. No comments or testimony were received.

4. The awuthority for the amendment is Section 87-5-402,
MCA and the implementing section is Section 87-5-402, MCA.

o SUS

- Spehcer 5. Hegstad, Chairman
Montana Fish and Game
Commission

Certified to Secretary of State , 1986.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION

of rules requiring notification ) OF NEW RULES
underground storage tanks and ) 16.45.101 - 16.45.103
interim prohibitions ) (Underground Storage Tanks)

To: All Interested Fersons

1. Oon March 13, 1986, the department published notice
of the proposed adoption of Rules I, II, and III (to be codi-
fied as ARM 16.45.101, 16.45.102, and 16.45.103, respectively)
concerning underground storage tanks at page 326 of the 1986
Montana Administrative Register, issue number 5.

2. The department has adopted the rules as proposed
without amendment.

3. The department has thoroughly considered all com-
ments received on the proposed rules. The following is a
summary of the comments received from the public and the
department's responses:

Comment: Russ Brown, Northern Plains Resource Council,
stated that the proposed rules reguire that persons who
deposit regulated substances in underground storage tanks make
reasonable efforts to notify the tank owner or operator of his
obligation to notify the department of the existence of his
tank(s), but the department does not define what it will con-
sider to be "reasonable efforts."

Response: This requirement is imposed on depositors of
regulatad substances by 42 U.S.C. 9002(5) of the Resource
Conservation and Recovery Act, Subtitle I, and by 40 CFR
280.3(g). Neither Congress nor the Environmental Protection
Agency through its rule attempted to specify what "reasonable
efforts" included. It was felt that depositors should have
flexibility in performing this task. The department has taken
the same approach by not imposing a mandatory method or
methods upon depositors. The EPA in Appendix III to 40 CFR
280.3 suggests, as has the department in its guidance to
depositors of regulated substances, proposed notification
language to be used on shipping tickets and invoices and in
letters to customers who own tanks. Other methods include
leaving a copy of the notification form with the customer or
mailing certified letters to tank owners or operators. The
department has provided a supply of notification forms to
possible depositors of regulated substances for distribution
to their customers. The department believes that each deposi-
tor of regulated substances should be allowed the flexibility
to perform his obligations for advising his customers, based
upon his business relationship with them, keeping in mind his
liability for failure to make reasonable efforts to do so.
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Comment: Representative Gene Donaldson of Helena, George
Ochinski of the Montana Environmental Information Center, and
Russ Brown of the Northern Plaing Resource Council all com-
mented that the proposed rules do not go far enough to regu-
late the environmental problems raised by leaking underground
storage tanks. Comments were made specifically about the need
for procedures for testing tanks for leakage, identification
of leakage, and education about tank installation.

Response: The department acknowledges the need for all of
these regulating steps. Rules I, II, and III are intended to
be the first phase of a more substantial regulatory program
which will address the concerns expressed by the testifiers.
The department's program is presently funded with 95% federal
grant monies. Initial grant tasks include state implementa-
tion of the tank owner notification process and enforcement of
the federal interim prohibition on the installation of new
unprotected tanks. Rules I, II, and III are purposely limited
to these tanks. The EPA and the department believe that the
assemblage of an inventory of existing underground tank infor-
mation is the first step toward creating regulations designed
to prevent environmental damage from tank leaks in Montana.
Given the minimum resgources currently available to the pro-
gram, it will be more efficient to develop the inventory prior
to the promulgation and enforcement of potentially costly tank
management regulations than to develop the regulations and
then attempt to discover the extent and characteristics of the
inventory. Information about the existing tank population,
such as age, location, and materials of construction, will
assist the department in designing and justifying the type of
regulations needed for Montana. Moreover, with the antici-
pated promulgation of national tank regulations by the EPA and
the grant requirements that Montana's rules be at least
equivalent to federal rules, the department believes it
prudent to develop rules in concert with federal requirements
or in advance with at least some federal guidance or sense of
direction which is presently unavailable.

As a result of the comments, however, the department ig
reconsidering this position and may well propose additional
regulations 1n advance of the EPA, depending on the federal
regulatory schedule and Montana's efforts to obtain financial
independence for its underground storage tank program.

e

o o :
a , By
/,J,;/(_._ ! //f/ AL 0T /é'/
JOEN J.7DRYNAN,"M.D., Director

Certified to the Secretary of State April 14, 1986,
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
BEFORE THE BOARD OF WATER WELL CONTRACTORS

In the matter of the adoption) NOTICE OF ADOPTION OF A NEW
of new rules concerning ) RULE TUNDER SUB-CHAPTER 4,
definitions and disciplinary ) 36.21.401A DEFINITTONS AND NEW
action ) RULES UNDER SUB-CHAPTER 5,

) 36.21.501 - 36.21.506

) DISCIPLINARY ACTION

TO: All Interested Persons

1. On February 27, 1986, the Board of Water Well Contrac-
torg gave notice of the proposed adoption of new rules concerning
definitions and disciplinary action on page 235 of the 1986 Mt.
Administrative Register, issue number 4.

2. On Friday, March 21, 1986 at 9:00 A.M., a public hearing
was held in the main conference room of the Department of Natural
Resources and Conservation, 1520 East Sixth Avenue, Helena,
Montana. .

3. Present were Jim Madden, who presided over and conducted
the hearing, attorney, DNRC; Diana Cutler, Program Specialist for
the Board of Water Well Contractors; and board members, Wesley
Lindsay, Ron Guse, Wayne Van Voast, and Bill Osborne. 1In
addition to the board members and staff, 12 persons attended.

The majority of the persons in attendance were in support of
a letter submitted by Charles Graveley, Helena attorney, which
was presented by Mrs. Graveley, as her hushand was unable to
attend. 'The points of the letter will be addressed in the
comment and response area of this notice. One other letter of
comment was received from Mike McLane of the Missoula DNRC Water
Rights Field Office. Mr, McLane was generally in favor of the
rules., He commented regarding three areas, which are addressed
in other comments. A phone call was received from the
Administrative Code Committee with suggestions for minor word
changes, questions on the moral issues of the rules, additional
statutory cites and more substantial reasons for the adoptions.
Those suggestions will be incorporated into the rules.

Mr. Graveley's concerns are addressed as follows:

Comment: He questioned "adequate equipment™ in Rule I as
being strictly that "owned" by the contractor. He felt owned,
leased, rented or borrowed would be more appropriate.

Response: Board agrees that the equipment can be "owned,
leased, or rented". 1In the case of new applicants applying for
contractors licenses, the board does not feel that borrowing
equipment to start a business constitutes "adequate equipment.”

Comment: Mr. Graveley dquestioned the definition of
incompetency in Rule TI, subsection (2). The Administrative Code
Committee had pointed out that the statute refers to
"incompetence" rather than "incompetency"”.

Response: Since Rule V will include most areas that might
fall under incompetence as defined in this rule, and since this
rule was merely a dictionary definition of the statutory term.
the Board will delete this section from the adopted rules,
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Comment: Mr. Graveley felt Rule ITII gave the board authority
to initiate an action against a licensee without a sworn
complaint. He also questioned an individual being unfit to
practice without standards for unfitness.

Response: In response to the "unfitness to practice isgsue,
the board is deleting this section, as again those areas will be
covered in Rule V. In response to initiation of an action, the
rule does give the board authority to start an investigation
without a formal written complaint. This is authorized by
statute, in 37-43-311(3), MCA. There may be instances when the
board may wish to conduct an investigation of a contractor or
driller based on information received through the DNRC field
of fices or other sources.

Comment: Mr. Gravely questioned Rule IV as to what
constitutes proof of charges and also felt the rules should
address what sanctions apply to what violatjon.

Response: The board considers proof to mean by a
preponderance of the evidence. This is implied by the present
rules not requiring a higher burden. As far as specifying the
sanctions for violations, to do so would limit the disciplinary
actions available. The board could be in a position of issuing
continual reprimands in a case where repeated violations should
result in greater disciplinary action.

Comment: Mr. Graveley questioned subsections (1) (a), (b},
(£f) and (g) of Rule V. The Administrative Code Committee also
questioned these subsections with regard to difficulty of proving
the items listed.

Response: Based on those comments and some concerns on the
part of the board, these subsections will not be adopted.

Comment: The Code Committee bronght to the board's attention
that subsections (1) (h) and (1) {j) of Rule V are repetitive.
Subsection (1) (h) will not be adopted.

Comment: Mr. Graveley questioned subsection (1) (e) as he
felt technical competence should be established at the time of
the exam,

Response: The board considers this section important because
licensees need to keep current with changes in the drilling
field., The wording, however, will be changed to "demonstration
of" rather than "lack of" technical competence. Competence will
be changed to incompetence.

Comment: Mr, Graveley commented the Rule V (1) (m) should
refer to a "copy" of the well log. The Administrative Code
Committee also requested the statutory section be cited which
requires f£filing of well logs on subsection (1) (e) and (1) (n).

Response: The board is in agreement with both comments and
will change these subsections to reflect the changes.

Comment: Mr. Gravely questioned the wording on Rule V,
subsection (1) {(p).

Response: The board has agreed to reword the subsection, but
will also add wording to indicate prohibition of employment
applies only to the hiring as a driller or contractor during the
period of revocation.
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Comment: The code committee asked that subsections (2) (a)
through (e) of Rule V not be placed in the rule as they repeat
statute (section 37-43-203).

Response: The board feels that it is necessary to leave
these sections in the rule so the reader knows exactly what
actions are available to the board without having to refer to a
second document.

Comment: Mr. Gravely questioned to what purpose the
forfeited bond would be used under subsection (2)(f) of Rule V.

Response: Rule VI, subsection (3) explains that the bond
money would be used to remedy defects or compensate for damages
caused by the licensee's violations. 'The well owner would be the
recipient either of the remedies or the compensation,

Comment: Mr. Cravely felt subsection (1) of Rule VI appears
to give the board the aunthority to prejudge a complaint without a
hearing.

Response: The rule states that the board shall send notice
to the surety company when it appears that the proposed action
may result in forfeiture of the bond, The purpose of the
provision is merely to notify the surety that an action is
pending. No determination of the merits is made at that time.

Comment: Mr. Gravely questioned Rule VI, subsection (3) as
to whom the damages are awarded and how the amount is determined.

Response: The damages would be awarded to the complaining
party or parties and amounts would be determined on a
case-by~case basis.

No other comments or testimony were received,

The reasons for adoption of these rules, in addition to those
stated in the notice, are as follows:

Rule T is proposed to clarify the "Financial responsibility"
and "adequate equipment" requirements for contractors and
drillers. The statute is unclear whether these regquirements
apply to all licensees or just to contractors c.f. 37-43-305(1)
and 37-43-306 MCA. The board has determined these should apply
to the c¢ontractor, since he is the responsible person.

Frequently a driller will not have any equipment or the financial
responsibility that is required for a contractor. The rule
allows for such drillers to become licensed so long as they are
in the employ of a licensed and bonded contractor.

Rule IT defines gross negligence. The term is referred to in
section 37-43-311, MCA, for suspension or revocation of licenses,
but previously had not been defined. The Board feels a minimum
definition was necessary for the board, as well as licensees to
have an idea as to what is meant by "gross negligence."

Rule III sets complaint procedures to be followed. The board
feels a standard procedure is necessary so that all complaints
are handled in the same manner.

Rule IV provides a specific hearing procedure. Again, the
purpose is to establish a consistent procedure for all hearings.

Rule V provides reasons for disciplinary actions. The board
has reviewed the complaints filed over a number of years and has
addressed specific problem areas in the rules.
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Rule VI deals with bond forfeiture. In the past, action has
never been instituted against a bond. The board, with advice
from legal counsel, has determined that actions may be taken
against the bond and the rule provides a method.

Rule VII provides for reinstatement of a license after
revocation, Section 37-43-203, MCA, requires a reinstatement
procedure. This procedure outlined in the rules is what the
board felt was necessary to reinstate a revoked license, The
board felt reapplication, as well as additional training, will
provide a method to guarantee that the person whose license has
been revoked will not continue the practices for which the
licensee was revoked.

(3) Based on the comments at the hearing, Mr. Gravely and
Mr. McLane's letters, and a phone call from the administrative
committee, as well as for the reasons stated above and in the
notice, the rules are being adopted with the following changes:
(new matter underlined, deleted matter interlined)

Rule I now "36,21.401A DEFINITIONS (1) PR

(2) ‘'Adequate equipment,' as it pertains to applicants for
Montana water well drillers licenses (section 37-43-305(1) (e),
MCA), +s means that equipment owned, leased, or rented by the
responsible water well contractor in whose employ the driller
will be working.

(3) 'Financial responsibility--contractor,' (section
37-43-305{(1) (f) , MCA) shall means the filing of the $4,000 bond
necessary to obtain a contractors license, requjred by section
37-43-306, MCA.

(4) 'Financial responsibility--driller,' (section
37-43-305(1) (f), MCA) will be satisfied by the verification of
the driller's employment by a bonded, licensed water well
contractor, "

Rule II now "36.21.50]1 DEFINITIONS (1) "Gross negligence"
as referred to in section 37-43-311(1) (c), MCA, 48 defined as a
persen means acting with gress negiigenece when he consciousiy
disregards of a risk of which ke the person is or should be
aware, The risk must be of such nature and degree that
disregarding it involves a gross deviation from the standard of
conduct that a reasonable person would observe in the actor's
situation, A 'gross deviation' is one that is considerably
greater than lack of ordinary care,

42} ILipcempetency® as refeired &e in seetdien
37-43-311413 4@}y MEA; shall mean laek of abilieyy degal
qualificatieny e¥ want of physieal er imteliecetual er moral
£itness te disenarge the regquired dutky:"

Rule III now "36.21,502 VIQLATION AND COMPLAINT PROCEDURES

(1) Whenever the Board shall have reason to believe that any
person to whom a license has been issued has become unfit +o
practice as a water vell contractor er drilder o hag violated
the provisions of Title 37, Chapter 43, MCA and/or Title 3§,
Chapter 21, Administrative Rules of Montana, or whenever written
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complaint, charging the holder of a license with the violation of
any provision of Title 37, Chapter 43, MCA and/or Title 36,
Chapter 21, ARM ., is filed with said board, it shall be the
duty of said board to start an investigation within 30 days of
receipt of said complaint. If from such investigation it shall
appear to the board that the accused may have been guilty of the
violations charged, a time and place shall be set by the board
for a hearing to determine whether or not the license of the
accused shall be suspended or revoked, the licensee placed on
probation, or a letter of censure or reprimand issued, or an
action taken against the contractor's bond."

Rule IV now 36.21.503 HEARING PROCEDURES is adopted as
proposed.

Rule V now "36.21.504 DISCIPLINARY ACTIONS (1) For purposes
of implementing section 37-43-203, MCA, the Board of Water well
Contractors may take action to revoke, suspend the right to
practice for a period not to exceed one year, place a licensee on
probation, issue a reprimand, censure a licensee or initiate an
action against a contractor's bond for reasons which shall
include, but not be limited to the following:

{a) habitdal use of alcehel or drugs +e the peint where ib
inkerferes with the individuaile job performances

tb} being unfit &o practiee beecause of physiecal or
peychelegical impairments

(ea) misrepresentation or fraud committed as a holder of a
license;

(db) false or misleading advertising:

(ec) fraud or misrepresentation in obtaining a license or
renewal ;

4+£> knowingly making felge statements regarding
quatifications and abilities of ether licensed waker well
conbkrackers or drillerss

{g) £ailure to repert; threough proper ehannels, £aets known
o the individual regarding the inceompetenty; unethieals eor
illegal practice of amy licensed contracker or driliers

{th} wielatiom of &he constructien standards established by
board sfules

(4d) violation of federal, state, municipal or county
ordinances or regulations affecting the construction of water
wells;

(j3e) violation of Title 37, Chapter 43, Montana Codes
Annotated and/or Title 36, Chapter 21, Administrative Rules of
Montana;

(kf) Yaek eof demonstration of technical ipcompetence to
carry out water well construction;

(3gq) failure to file well logs with the proper authorities
within the required time period as per sectjon 85-2-516, MCA:

(mh) failure to provide the customer with an accurate copy
of the well log upon completion of the well as per ARM 36.21.632;
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(ni) allowing his license number to be used on a well log
when the licensee was not actually involved in the construction
of the well;

(ej) knowingly making false statements on a well log:

(pk) during the period of revocation or suspension, hisring
of emg10y1ng an 1nd1v1dual, as a driller or contractor, whose
water well contractor's or driller's license has been suspended
or revokeds during the peried of revecation or suspensien;

(ql) tailure to exercise proper supervision as reguired by
board ARM 36.21.409;

(#m) drilling of water wells by a contractor who does not
have a current bond or in lieu thereof, a cashier's check,
certificate of deposit, or bank draft in the correct amount, on
file in the board office;

(sn) performing as a contractor without a contractor's
license and bond;

(#0) falsifying apprenticeship recordss.

2y .. ."

Rule VI now 36.21.305 FORFEITURE OF BOND QR OTHER SECURITY
is adopted as proposed except for the addition of section

37~43-306, MCA as an implementing section.

Rule VII "36.21.506 LICENSURE REINSTATEMENT AFTER REVOCATION

(1) A license which has been revoked may be reinstated after
the period of time specified in the revocation order has elapsed
provided that the licensee complies with the requirements of
sections 37-43-303, 305, and 306 and 37-43-385, MCA, including
successful completton of the appropriate examination.

2y ...

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
ROARD OF WATER WELL CONTRACTORS

BY: L&J_AA»QLﬁ Sfi4~4&

WESLEY LINDSAY, CHAIRMAGL

Certified to the Secretary of State, April 14, 1986.
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REFNORE THE DEPARTMENT OF SOCIAT,
AND REHABILITATION SERVICES OF THF
STATF OF MONTANA

In the matter of the amend- ) NOTICF OF THE AMENDMENT OF
ment of Rules 46.12.204, ) RULES 46.12.,204, 46.12.501
46,112,501 and 46.12.502 per- ) AND 46,12.502 PERTAINING TO
taining to co-payments for } CO~PAYMENTS FOR LICENSED
licensed c¢linical social ) CLINICAL SOCTAL WORKERS'
workers' sexvices ) SERVICES

TO: All Interested Persons

1. On March 13, 1986, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rules 46,12.204, 46.12.501 and 46.,12.502 pertain=~
ing +t6o co-payments for licensed c¢linical social workers'
services at page 330 of the 1986 Montana Administrative
Register, issue number 5.

2. The Department has amended Rules 46.12.204,
46.12.501 and 46.,12.502 as proposed.

3. No written comments or testimony were received.

4, These rule changes Uupdate these rule sections,
particularly ARM 46.12.204, to be consistent with the Depart-
ment's position on c¢o-payments which is to impose nominal
co-payments on all Medicaid recipients to the extent these
changes are allowed by federal law.

\ _
QW u@au—:_g
Director, Social and Rehabilita-

tion Services

Certiied to the Secretary cof State  “Prit 14 , 1986.
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PEFORE THE DEPARTMENT OF SCCIAL
AND REHABILITATION SERVICES OF THE
STATF OF MONTANA

In the matter of the amend-
ment of Pules 46.12.3002,
46,12,3804 and 46.12,3805
pertaining to eligibility

NOTICE OF THF AMENDMENT OF
RULFS 46.12.3002,

46,12,3804 AND 46.12.3805
PRPTAINING TO ELIGIBILITY

8-1/24/86

DETERMINATIONS FQR SSI- AND
AFDC~-MEDICALLY NEEDY
ASSISTANCE AND RULE
46,12,3003 PERTAINING TO
MANDATORY SOCIAL SECURITY
NUMBER REQUIREMENTS

determinations for §SI- and
AFDC~medically needy
assistance and Rule
46.12.3003 pertaining to
mandatory social security
number requirements

TO: 211 Interested Persons

1. On March 13, 1986 the Department of Social and Reha-
bilitation Services publisghed notice of the proposed amendment
of Rules 46.12.3002, 46.12.3804 and 46.12.3805 pertaining to
eligibility determinations for S8I- and AFDC-medically needy
assistance and Rule 46.12,3003 pertaining to mandatory social
security number requirements at page 332 of the 1986 Montana
Administrative Register, issue number 5.

2. The Department has amended Rules 46.12.3002,
46,12.3804, 46.12.3805 and 46.12.3003 as proposed,
3. No written comments or testimony were received.

4. These amendments correct technical inaccuracies,
make these rules consistent with prior changes to other rules
and delete antiquated references to the Code of Federal Regu-

lations.
(:;:>51/o~41

Director, Social and Rehabilita-
tion Services

Rpril 14

Certified to the Secretary of State , 1986.
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VOLUME NO. 41 OPINION NO. 57

NEPOTISM - Application of nepotism laws to tenured
teachers;

NEPOTISM - Fffect on nepotism laws of 1985 legislative
amendnents to Human Rights Act and Governmental Code of
Fair Practices;

NEPOTISM =~ Overruling of previous nepotism opinions;
SCHOOL BOARDS - Effect of nepotism laws when tenured
teacher is related to school board member;

TEACHERS - Application of nepotism laws to tenured
teachers;

MONTANA CODE ANNOTATED - Sections 2~2-301 to 2-2-304,
20-4-201, 20-4-203 to 20-4-207, 49-2-303(3),
49-3-201(5);

OPINIONS OF THE ATTORNEY GENERAL -~ 18 Op. Att'y Gen. No.
23 (1939), 34 Op. Att'y Gen. No. 3 (1971), 37 Op. Att'y
Gen. No. 6 (1977), 39 Op. Att'y Gen. No. 67 (1982).

HELD: 1., The nepotism statutes, §§ 2-2-301 to 304, MCA,
prohibit the rehiring of a tenured teacher
where the teacher is within one of the
prohibited relationships to a member of the
school district board of trustees.

2. The 1985 amendments to the Human Rights 2Act
and the Governmental Code of Fair Practices,
§§ 49-2-303(3) and 49-3-201(5), MCA, overruled
39 Op. Att'y Gen, No., 67 (1982), insofar as it
holds that the nepotism law does not apply to
relationships by affinity.

3. 34 Op. Att'y Gen, No. 3 (1971) is overruled

insofar as it is 1inconsistent with this
opinien.

11 April 1986

James C. Melson

Glacier County Attorney
Glacier County Courthouse
Cut Bank MT 59427

Dear Mr, Nelson:
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You requested my opinion on the following guestion:

Do the nepotism statutes, §§ 2-2-301 to 304,
MCA, prohibit the rehiring of a tenured
teacher where the teacher is within one of the
prohibited relationships to a board member?

It is my copiricon that tenured teachers are not exempt
from the nepotism laws, This opinion overrules in part
an opinion issued by my predecesscr (34 Op. Att'y Gen.
No. 3 (1971)), and an opinion issued by me in which I
stated that a board of trustees could hire the
sister-in-law of a board member (39 Op. Att'y Gen. No.
67 (1982)).

The current state of the law requires a reevaluation of
the prior opinions expressed by this office. The law
now regquires that I reach a conclusion which will have
an unfavorable, vet unavoidable, effect on tenured
teachers and their relatives serving on school boards.

The nepotism statutes, §§ 2-2-301 to 304, MCA, were
enacted in 1933 and have remained essentially unchanged.
The intent of the statutes is to prevent favoritism and
conflicts of interest by public agencies in hiring, and
to concentrate on the applicant's merit and
qualifications., § 2-2-3C1, MCA.

Section 2-2-302(1), MCA, provides:

It shall be unlawful for any person or any
member of any board, hureau, or commission or
employee at the head of any department of this
state or any peolitical subdivision thereof to
appoint to any position of trust or emolument
any person related or connected by con-
sanguinity within the fourth degree or
by affinity within the second degree,

Section 20-4-203, MCA, defines teacher tenure, It
reads:

Whenever a teacher has been elected by the
offer and acceptance of a contract for the
fourth consecutive year of employment bv a
district in a position requiring teacher
certification except as a district
superintendent or specialist, the teacher
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shall be deemed to be reelected irom year to
year thereafter as a tenure teacher at the
same salary and in the same or a comparable
position of employment as that provided by the
last executed «centract with such teacher
unless the trustees resolve by majority vote
of their membership to terminate the services
cf the teacher in accordance with the
provisions of 20-4-204,

The teacher tenure laws also have specific purposes.
They provide security in tenured teachers' positions and
protection against removal for unfounded reasons. The
tenure laws benefit the public as well by assuring a
competent and efficient teaching force, Smith v. School
District No. 18, 115 Mont. 102, 139 P.2d 518, 523
(1943); State v. District Court, Fergus County, 128
Mont. 353, 275 P.2d 209, 214 (1954). Tenure confers
upon teachers a substantial valuable and beneficial
right that cannot be taken away except for good cause.
Massey v. Argenbright, 41 St. Rptr., 1393, 683 p.2d 1332,
1334 (19847,

Tenure differs from nontenure status in that a tenured
teacher may not be removed without cause, nor without an
opportunity to a statutorily-defined grievance procedure
involving notice and opportunity to be heard on the

reasons for removal. § 20-4-204, MCA; Massey V.
Argenbright, supra. On the other hand, nontenured

teachers may be removed without cause, and are not
entitled to a hearing but only to a statement of reasons
tor their removal. § 20-4-206, MCA; Board of Trustees
of Billings School District No. 2 v. State of Montana,
185 Mont. 89, 604 P.2d 770, 776 (1979).

While the nepotism statutes and the teacher tenure
statutes have not undergone recent changes which affect
this issue, there was ar addition to the Montana
statutes regarding employment discrimination and
government hiring which is relevant. In 1985, the
Legislature amended the Human Rights Act and the
Governmental Code of Fair Practices by adding the
following provision:

Compliance with 2-2-302 and 2-2-303, which

prohihit nepotism in public agencies, may not
be construed as a violation of this section.
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§$ 49-2-303(3), 49-3-201(5), MNCA. Such a statement
evidences a legislative intent to require general
compliance with the nepotism laws. Therefore, my
conclusion in 39 Op. Att'y Gen. No. 67 (1982} that the
Buman Rights Act overrides the nepotism statutes in
certain situations is no longer valid. The latter now
specifically apply and reguire that nepotism be
prohibited in all situations involving public hiring,
including the hiring of tenured teachers.

In 34 Op. Att'y Gen. No. 3, the conclusion that tenured
teachers were not subject to the nepotism laws was based
on two cases. In one, the Florida Supreme Court found
its state's particular nepotism laws inapplicable to
tenured teachers, because in those situations merit was
supposed to be the primary consideration. State ex rel,
Robinson v, Keefe, 149 So. 638 (Fla. 1933).

In light of the current state of Montana law on this
issue, I do not adopt the Florida Supreme Court's
reasoning. First, Montana's nepotism laws make no
distinction between jobs with prerequisite
qualifications and jobs with none, as the Florida Court
interpreted its laws. Second, if I were to take the
Florida court's position, most public employment
situations would be exempt from our nepotism laws.
Clearly, that is not what our Legislature intends. See
§§ 49-2-303(3), 49-3-201(5), MCA. Finally, unlike the
Florida court, which held the schocl statutes to
supersede the nepotism law, the Montana Supreme Court
has unequivocally stated that the teacher's contract
rights "are not governed by [the tenure laws]l to the
exclusion of all other applicable laws and
circumstances,” State ex rel. Hoagland v. School
District No., 13 of Prairie County, I16 Mont. 294, 151

P.2d 168, 170 (1944).

The second case struck down a nepotism law as it affects
principals, tenured teachers, and board members where
the related board member did not need to exercise any
power of supervision or employvment over the teacher or
principal. The court held that the effect of the
nepotism law was not constitutionally sufficient to
deprive the tenured employee of his valuable property
right. Backman v. Bateman, 263 P.2d 561 (Utah 1953),.

The heolding of the Backman case is also inapplicable to
Montana's nepotism and tenure laws. The nepotism law in
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Utah addressed retention in employment as well as
hiring, and prohibited relatives from employment
situations in that regard. Furthermore, unlike the
process in Utah, school boards in Montana are always
involved in renewing teaching contracts: They have the
final say in rehiring tenured teachers. Finally, tenure
rights in Backman were not the same as those presently
existing in Montana. The extent of tenure rights
depends entirely on the tenure statutes. Day v. School
District No. 2] of Granite County, 98 Mont. 207, 38 P.2d

595, 597 (1934).

The next gquestion is at what point the nepotism laws
affect tenured teachers. The nepotism statutes govern
the hiring process, § 2-2-302(1), MCA. Therefore, they
apply to the initial hiring of a teacher and the renewal
of such a contract in following years. If tenured
teachers are thereafter hired on a yearly basis, the
nepotism laws will apply to the yearly renewal of the
contract.,

The pertinent statutes indicate that tenured teachers
are hired on a yearly basis. Section 20-4-201, MCA,
requires teachers to be employed by written contract.
Sections 20-4-204 and 20-4-205, MCA, instruct the
trustees to provide, by April 1 of every year, written
notice to tenured +teachers of a recommendation for
termination or reelection. Upon receiving the
notification of reelection, the teachers must provide
the trustees with written acceptance of the conditions.
Failure to provide the written acceptance constitutes
conclusive evidence o©of nonacceptance. Therefore,
compliance with section 20-~4-205, MCA, fulfills the
requirement of a written contract set by section
20-4-201, MCA. And because section 20-4-205, MCA,
requires that notification be made each year, it can be
said that the tenured teachers are hired on a yearly
basis.

This conclusion is not inconsistent with the Montana
supreme Court's holding in Yanzick v. School District
No, 23, 39 St. Rptr. 191, 641 P.2d 431 (1982}, regarding
the ~termination of tenured tearchers. The Court
initially recognized the distinction between the
dismissal of a teacher and the termination of services
of a teacher. The former relatés to the 'firing" of a
teacher during a school year or contract period,
pursuant to section 20-4-207, MCA; the latter refers to
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the nonrenewal of a contract following a school year
(§6 20-4-204, 20=-4-206, MCA), The Court stated:

By its terms [section 20-4-207) applies to the
situation where trustees seek to dismiss a
teacher before the expiration of his
employment contract, that 1s, during the
course of a normal school yvear. The Trustees
here did not attempt to dismiss Yanzick during
the term of his employment contract. They
chose not to renew his contract for a
subsequent school year.

The Court then concluded that section 20-4-207, MCA,
does not apply to the termination of tenured teachers.
It went on to determine whether Yanzick was properly
terminated.

In holding that the dismissal statute does not apply to
the termination of tenured teachers, the Court implied
that a tenured teacher enjoys the same “contract year"
as a nontenured teacher. A tenured teacher is
terminated following a contract year, not during the
contract year. At least in that respect the Court made
no distinction between tenured and nontenured teachers.

The converse of the reasoning in Yanzick is that a
tenured teacher can only be dismissed durin the
contract year in accordance with section 20-4-207, MCA.
It thus follows that a teacher hired (or rehired) in
violation of the nepotism law cannot be dismissed during
the contract year, as that section does not allow
dismissal on that basis.

It might be argued that although a tenured teacher is
rehired each year by the board, there is little, if any,
discretion exercised by the board of trustees in the
rehiring process, because those teachers can only be
removed for good cause. It may be true that tenured
teachers are not evaluated each year to determine their
qualifications to the same extent as are newly-hired

teachers. However, 1f a question of cause for
termination arises, the purpose o¢f the nepotism laws
again becomes apparent. The rehiring of the tenured

teacher must then be considered on the basis of any
allegations of cause for termination. The related board
member will have the same opportunity to exercise bisas
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that he/she would have in considering that teacher's
initial hiring.

The nepotism laws cannot be circumvented by the related
board member's abstention. Montana hag long considered
boards to act as a single unit; the action of a gquorum
of the board is an action of the entire board. See 37
Op. Att'y Gen. No. 6 (1977); 18 Op. Att'y Gen, No., 23
(1939) .

The next question concerns the tenure laws' requirement
that a tenured teacher not be terminated without good
cause. Do the prohibitions of the nepotism laws
constitute "good cause" within the meaning of tenure
rights? Montana's tenure statutes do not express or
define the valid causes for termination of a tenured
teacher; in fact, the requirement of termination for
"cause" 1s not mentioned. See §§ 20-4-203, 20-4-204,
MCA. The Montana Supreme Court, however, has recognized
a valuable property right in tenure status, and has
stated that under constitutional substantive due process
concerns the tenured teacher enjoys security in his job
absent "good cause" for his termination. State v.
District Court, Fergus County, 275 P.2d at 214; Yanzick,
641 P,24 at 440-47.

Generally, due process safeguards are not infringed when
the action in guestion is not arbitrary or unreasonable.
Matter of C.H., 41 St., Rptr. 997, 683 P.2d 931, 936
(1984Y . In accordance with this principle, the term
"good cause" has been held to mean a substantial reason
that affords a legal excuse, or a reason which is in

good faith and is not arbitrary, frivolous, or
irrelevant. Allen v. Lewis-Clark State College, 670

P.2d 854, 862-63 (Idaho 1983); School Committee of
Forborough v. Kosgki, 391 MN.E.2d 708, 709 (Mass, 1979).

In Hoagland, supra, the Montana Supreme Court observed
that automatic reelection may not apply to a tenured
teacher who becomes legally incapacitated by such
reasons as "mental incompetence, loss of certificate to
teach, loss of citizenship by conviction of crime or
otherwise, the nepotism statute, or any other
circumstance or law disqualifying her for service."
(Emphasis added.) Hoagland, 151 P.2d at 170.

The nepotism statutes afford a legal basis for
termination. Their purpose is not arbitrary, frivolous,
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or irrelevant. Therefore, when the rehiring of a
tenured teacher would conflict with the nepotism laws,
the nepotism laws constitute good cause for not renewing
the teacher's contract.

THEREFORE,

1.

IT IS MY QOPINION:

The nepotism statutes, §§ 2-2-301 to 304, MCA,
prohibit the rehiring of a tenured teacher
where the teacher is within one of the
prohibited relationships toc a member of the
school district board of trustees.

The 1985 amendments to the Human Rights Act
and the Governmental Code of Fair Practices,
§5 49-2-303(3) and 49-3=-201(5), MCA, overruled
39 Op. Att'y Gen. No. 67 (1982), insofar as it
holds that the nepotism law does not apply to
relationships by affinity.

34 Op. Att'y Gen, Ne., 3 (1971) is overruled
insofar as it is inconsistent with this
opinion.

Vepy truly yours,

MIKE GREELY
Attorney General

8-4/24/86

Montana Administrative Register



-687-

NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adept or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Adminigtrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney  General's
Opinions) and agencies (Declaratory Rulings)
issued sirce publication of <the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules’ of Montana (ARM) is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three wmonths previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agenciles,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencles (Reclsratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16,
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through December 31,
1985. This table includes those rules adopted during the
period January 1, 1986 through March 31, 1986, and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
menths of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Mentana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 1985,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
puklished in the 1986 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

(Teachers' Retirement Board)

I Procedure to Allow a Retired Member to Designate a
Different Beneficiary and Select a Different
Retirement Option, p. 1596, 1670, 1982

I-11 Written Requests Required for a Refund Below a
Certain Amount Before Refund Will be Sent -
Exceptions to Refund Rule, p. 1598, 1977

I-X Minimum Standards for the Administration of a
Probationary Period for State Employees, p. 1043,
1978

2.5.301 and other rules - Procurement of Used Equipment -

Procurement from Sheltered Workshops and Work
Activity Centers « Delegation of Purchasing
Authority - Bid and Performance Security -
Competitive Sealed Bids - Small Purchases of
Supplies and Services, p. 1900, 242

2.21.122 and other rules - Administration of Sick Leave, p.
865, 1237

2,21.133 Administration of Sick Leave, p. 1657, 103

2.21.216  Annual Vacation Leave, p. 1441, 101

2.21.6705 and other rules - Administration of the Employee
Incentive Awards Program, p. 1660, 31

(Workers' Compensation Judge)

2.52.343 and other rule - Attorney Fees - Petition for New
Trial or Reconsideration of Attorney Fee Award, p.
302
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AGRICULTURE, Department of, Title 4

I-II
I«III

I-v
I-VITI

I-XII
4.4.314
4.9.401
4.12.1205

4.12.3503

4.12.3503

Establishing Fertilizer Assessments and Reporting,
p. 1448, 1855

Designation of Noxious Weeds Pursuant to the County
Weed Control Act, p. 88, 337

Grading of Certified Seed Potatoes, p. 711, 1146
Establishing 1080 Livestock Protection Collar
Regulations, p. 396

Noxious Weed Trust Fund, p. 1

and other rule - Emergency Amendment Extending Hail
Insurance Coverages for the 1985 Crop to October
31, 1985, p. 1606

Annual Assessment on Wheat and Barley, p. 1183,
1555

and other rule - Importation of Alfalfa Leafcutting
Bees, p. 6, 336

and other rules - Fermitting Purple Internal
Discoloration in Nooksack Seed Potatoes for Blue or
Red Tag Grades, p. 536

and other rule - Grading of Certified Seed
Potatoes, p. 8, 245

STATE AUDITOR, Title 6

I-1I11
I-v
I-v1
I-VIll

I-1X

I-X

6.2.101

6.6.2003
6.6.2003

8-4/24/86

Montana Title Insurance Act, p. 12

Comprehensive Health Care Association and Plan, p.
531, 1322

Joint Rulemaking with Human Rights Commission.
Discrimination in Insurance and Retirement Plans,
p. 1049, 1%4

Voluntary Payroll Deductions - Automatic Deductions
from Payroll Warrants Other than those Mandated by
Law, p- 1941, 246

Emérgoncy Rules Relating to Unfair Trade Practices
on Cancellations, Non-renewals, or Premium
Increases of Casualty or Property Insurance, p.
1147

Unfair Trade Practices on Cancellations, Non-
renewals, or Premium Increases of Casualty or
Property Insurance, p. 1450, 1983

and other rules = Incorporation of Attorney
General's Model Procedural Rules by the Insurance
Department - Procedural Rules for Contested Case
Hearings Before the Securities Department, p. 870,
1238

Unfair Trade Practices on Mid-term Cancellations of
Casualty or Property Insurance, p. 10, 538
Emergency Amendment Relating to Unfair Trade
Practices on Cancellations of Casualty or Property
Insurance, p. 32
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COMMERCE, Department of, Title 8

(Board of Architects)

8.6.406 and other rules - Qualifications Required of
Architects Licensed Outside Montana - Examination -
Individual Seal ~ Disciplinary Actions, and
Partnerships, p. 404

(Board of Athletics)

8.8.2802 and other rule - Definitions - Prohibitions, p.
1945, 200

8.8.2803 and other rule - Prohibitions - Referee, p. 1185,
i608

(Board of Barbers)

8.10.405 and other rules - Fee Schedule - Qualifications for
Examination for Out-of-State Applicants - General
Requirements - Apprentice Barbers, p. 1187, 1609

{Board of Chiropractors)

8.12.601 and other rule - Applications, Education
Requirements - Hair Analysis, p. 1905, 201

(Board of Cosmetologists)

8.14.401 and other rules -~ Expanding Existing Cosmetology
Rules to Incorporate Manicuring Specifications
Granted by the 1985 Legislature, p. 1807

(Board of Dentistry)

I-X Dental Procedures Involving the Administration of
Anesthetics - Training and Monitoring Requirements
- Inspecting and Approving Dental Practice
Facjlities in Which Anesthetics are Administered,

1672, 1994

8.16,405 and other rules - Allowable Functions for Dental
Auxiliaries - Examination - Fee Schedule for Dental
Auxiliaries - Identification of Dentures =
Application to Convert Inactive Status License to
Active Status License for Dentists and Dental
Hygienists, p. 715, 1323

(State Electrical Board)

8.18.407 Fee Schedule - Examination Fee, p. 873, 1239

(Board of Hearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirement and
Standards - Fees - Examination - Renewals - Address
Change - Code of Ethics - Hearings ~ Disciplinary
Actions - Fines « Purchaser Recision Rights =
Continuing Education, p. 1822, 202, 250, 410

(Board of Horse Racing)

8.22.302 and other rules - Board of Stewards - Licenses
Issued for Conducting Wagering on Horse Racing
Meetings - Definition of Conduct Detrimental to
Racing, p. 1455, 1912

8.22.502 Licenses Issued for Conduc¢ting Parimutual Wagering
on Horse Racing Meetings, p. 90

(Board of Landscape Architects)

8.24.405 Examinations, p. 1947

(Board of Medical Examiners)

8.28.501 Approval of Schools, p. 1055, 1395
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(Board of Morticians)

8.30.402 and other rules - Applications - Internship =
Examinations - Inspections - Morticians
Qualifications - Continuing Education, Conditional
Permission to Practice While on Inactive Status, p.
1271, 1810

(Board of Nursing)

8.32.402 and other rules - Licensure by Examination -
Temporary Work Permit - Preparation of Licenses -
Conduct of Nurses -~ Consideration of Reapplicaton
for a License After Previous Denial, Revocation or
Suspension ~ Officers - Duties of Members -
Standards for Nursing Practice, p. 1056, 1556, 1753

(Board of Occupational Therapists)

I-XVI Procedures - Licensing and Discipline, p. 412

(Board of Pharmacy)

8.40.403 and other rule ~ Examination for Licensure =~
Approved Programs, p. 305

(Board of Physical Therapy Examiners)

8.42.402 Examinations, p. 418

(Board of Private Security Patrolmen and Investigators)

8.50.423 and other rules - Definitions - Temporary
Employment - Experience Requirements - Insurance
Requirements - Fees - Probationary Investigators -
Assessments, p. 419

8.50.437 Fee Schedule, p. 1275, 1600

(Board of Radiologic Technologists)

8,56,402 and other rules - Applications =~ Certificate of
Licensure = Renewals - Duplicate or Lost Licenses -
Definitions ~ Permit Applications - Temporary
Permits - Verification that Temporary Fermit
Applicant can Safely Perform X-Rays without
Endangering the Public - Permit Restrictions -
Approval of Physician Specializing in Radiology =~
Permits « Course Requiremente for Limited Permit
Applicants - Permit Examinations - Fees = Renewals,
p. 721, 1152

(Board of Realty Regulation)

Continuing Education, p. 1832

8.58.401 Purpose of Board, p. 307

8.58.406 and other rule ~ General Licensure Requirements =
Fee Schedule, p. 1277, 1754

8.58.419 Discrimination, p. 1907, 105

(Board cof Sanitarians)

8.60.407 and other rules - Applications - Minimum Standards
for Registration - Registration Exam and
Certificates - Annual Renewals =~ Fee Schedule, p.

874, 1239
(Social Work Examiners and Professional Counselors)
I-1IV Continuing Education Requirements, p. 309
I-1IV Licensure Regquirements - Application Procedure =

Fee Sthedule - Ethical Standards, p. 312
B.61.404 Fee Schedule, p. 878, 1239
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(Board of Speech Pathologists and Audiologists)
.62.413 and other rule - Fees ~ Continuing Education When
Required, p. 1190, 1611
(Board of Veterinary Medicine)
8.64.501 and other rules - Applications - Examinations -
Disciplinary Actions, p. 316
(Building Codes Bureau)
8.70.101 and other rules - Incorporation by Reference of
Uniform Building Code, Uniform Housing Code,
Uniform Code for the Abatement of Dangerous
Buildings, Model Energy Code, Uniform Mechanical
Code, Uniform Plumbing Code, Safety Code for
Elevators and Escalators, CABO One and Two Family
Dwelling Code, Part II Uniform Federal
Accessibility Standards, Carnivals, Fairs, Outdoor
Concerts and Similar Amusement Establishments and
Other Public Assemblies of a Temporary Nature, p.
1680, 106
8.70.407 - Electrical Inspection Fees, p. 1693, 109
(Bureau of Weights and Measures)
I Metric Packaging of Fluid Milk Products, p. 731,
1153
(Milk Control Bureau)
8.79.301 Licensee Assessments, p. 152, 452
(Financial Division)
I Examination Fees for Consumer Loan Licensees, p.
494
8.80.301 Advertising by Consumer Loan Licensees, p. 321
(Board of Milk Control)
Emergency Rule ~ Limited Service Wholesale
Allowance - Temporary Wholesale Prices, p. 251, 539
I Emergency Rule - Limited Service Minimum Jobber
Price, p. 539
8.86.301 and other rules - Class I Producer Formula -
Establishing a Statewide Pooling Arrangement with a
Triggered Base Plan as a Method of Payment of Milk
Producer Prices, p. 1459
8.86.301 Class I Price Formula to Establish a Special
Wholesale Price for Retail Grocery Stores, p. 495
(Economic and Community Development Division)
Administration of the 1986 Federal Community
Development Block Grant (CDBG) Program, p. 156
8.94.3701 Incorporation by Reference of Rules for the
Administration of the Federal Development Block
Grant Program, p. 154, 542
(Montana Economic Development Board)
8.97.301 and other rules - Definitions - Criteria for
' Determining Eligibility - Description of Eceonomic
Development Bond Program - Bonding Limit -
Eligibility Requirements - Applications and
Financing Fees, Costs and other Charges - Loans to
Capital Reserve Account on Guarantee Fund - Loan
Loss Reserve Fund, Investment Authorized by Rule -
Purchase of Guaranty of Debentures of Qualified
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Montana Capital Companies, p. 1066, 1073, 1077,
1080, 1082, 1557, 1558, 34

(Board of Housing)

2ero Notice of Public Hearing = Annual Policy Statement
Report by the Montana Board of Housing with Respect
to Housing, Development and Low Income Housing
Assistance Which Such Board will Follew for Issuing
Qualified Mortgage Bonds and Mortgage Credit
Certificates, p. 1834

(Aeronautics Division)

8.120.201 and othey rule - Definjitions -« Fees, p. 1279, 1755

{Science and Technology Development Board)

I-XXXIX Operations of the Science and Technology Board, p.
1836, 110

EDUCATION, Title 10

(Superintendent of Publie Instruction)

10.16,1003 Destruction of Special Education Personally
Identifiable Information, p. 879, 1241

(Board of Public¢ Education)

I Minimum Scores on the National Teacher Examination
Core Battery, p. 158

10.55,202 Board of Trustees, p. 161

10.55.302 Certificates, p. 162

10.55.402 Basic Instructional Program: High School, Junior
High, Middle School and Grades 7 and 8 Budgeted at
High School Rates, p. 189

10.55.406 and other rule - Guidance and Counseling: High
School, Junior High School, Middle School and 7th
and 8th Grades Funded at High School Rates =~
Guidance and Counseling: Elemontary, p. 1601

10.55.505 Safety, p. 163

10.57.301 Experience Requirement for Counselora, p. 637, 1396

10.58.702 and other rules - School Principals - School
Superintendents - School Principals and
Superintendents, p. 639, 1397

(Montana State Library Commission)

I=-111 and other rule -~State Coal Severance Tax Funding to
Federations and Grant Frograms, p. 324

{Montana Arts Council)

I-VIII Specifying Criteria Applied by the Cultural and
Aesthetic Projects Advisory Committee in the
Evaluation of Grant Proposals, p. 1282, 1756

FISH, WILDLIFE AND PARKS, Department of, Title 12

1 Reporting and Tattooing of Bearsm, Wolves, Tigers,
Mountain Lions and Coyotes Captured or Held in
Captivity, p. 1465, 119

I Abandoning Teton ~ Spring Creek Bird Preserve, p.
424
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I Fish Plants by the Department or Commercial
Hatcheries, p. 429, 497

I-VI Migratory Game Bird Avicultural Permite, p. 1471,
116

I-1v Fish and Game Crimestoppers Program, p. 1474, 122

I-X Preservation of Cultural Resources on lands

Controlled by the Department, p. 1293, 1762

12.3.106 Hunting by Certain Disabled Persons from Parked
Vehicles, p. 1468, 115

12.6.902 Use of Boats and Other Craft on Castle Rock
Reservoir, p. 1298, 2003

12.8.202 and other rules - Public Use Regulations on
Department Lands and Waters, p. 425

12.9.207 Seeley Lake Game Preserve, p. 1696

BEALTE AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-11 Certification of Wood Stoves or Other Combustion
bevices for Tax Credit Purposes, p. 1477, 2004
I-1I1 Notification Requirements for Owners and Operators

of Underground Storage Tanks - Interim Prohibition
for Installation, p. 326

I-1v Establishing a Protocel for Probation & Termination
of Local Family Planning Frograms, p. 998, 1332

1-VII Health and Sanitation Standards for Youth Camps, p.
454, 889, 2007

I-XVII Standards and Criteria Relating to Health, Safety
and Physical Well-being in Schools, p. 443, 882,
1479, 546

16.8.701 and other rules - Definitions - Circumvention -
Definitions: PSD - Permits - NSPS - Hazardous Air
Pollutants - Visibility Protection, p. 330, 1326

16.8.1404 and other rules - Air Quality - Limiting Visible
Air Contaminants - Prohibiting Wood Stove
Combustion of Certain Materials - Setting Standards
for Stack Heights, p. 20, 91

16.10.207 and other rules - Regulation of Food Service
Establishments, p. 501

16.18.201 and other rule - Water Treatment Operators
Requirement teo Earn Continuing Education Units, p.
498

16.24.201 and other rules -~ Requirements for Testing of
Newborns for Inborn Errors of Metabolism - When a
Newborn Needing an Exchange Transfusion Must Be
Tested, p. 1300, 1612

16.28.201 and other rule - Emergency Amendment pertaining to
Reportable Diseases, p. 372, 1765 ‘

16.28.201 and other rule - Communjcable Diseages - AIDS, Who
must Report a Communicable Disease - What Diseases
are Reportable = Reporting Requirements, p. 1949,
254
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16.32.501 and other rule = Reportable Tumors -~ Tumor Records
Which Must be Kept by an Independent Laboratory, p.
1480, 1857

HIGHWAYS, Department of, Title 18

18.6.202 and other rules - Regulation of Outdoor
Advertising, p. 1482, 339

INSTITUTIONS, Department of, Title 20

I-IV Standards for Chemical Dependency Educational
Courses provided by State-Approved Treatment
Programs, p. 1371, 2011

I-vI Voluntary Admissions to Montana State Hospital, p.
1960, 258

I-IX and cther rules - Admission Policy for the Center
for the Aged, p. 1965, 257

I-XII Certification of Mental Health Professional

Persons, p. 1953, 260
20.3.202 and other rules ~ Certification and Evaluation of
Alcohcl Programs, p. 1192, 1768, 1913

JUSTICE, Department of, Title 23

I Safety Equipment Requirements for Trailers Used for
Hauling and Spreading Fertilizer, p. 643, 1858
I Completion and Filing of Final Disposition Reports,
1698, 43

23.3.231 and other rule - Probationary Driver's Licenses =
Restrictions on Probationary Driver's Licenses, p.
1083, 1398

23.3.901 and other rules - Alcohel Analysis, p. 1086, 1560,
1614

23.7.111 Uniform Fire Code, p. 164, 453

(Board of Crime Control)

23.14.407 and other rules - Reguirements for the Advance
Certificate - The Basic Course - The Intermediate
Course = The Advance Course, p. 507

LABOR AND INDUSTRY, Department of, Title 24

I Minimum Wage Rates to be Paid on Public Contracts =
Annual Adoption of Standard Prevailing Rate of
Wages, p. 1846, 44

I-VI Wage Rates to Be Paid to Laborers on Public Works
Projects and To Specific Obligations of Contractors
and Agencies Entering Into Contracts for Public
Works, p. 1306, 1859

(Board of Labor Appeals)

24.7.301 and other rules - Policy - General Rules Governing
Appeals - Definitions - Right to Appeal - Hearing
Procedure -~ Determination of Appeals, p. 732, 1562
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24.11.303 and other rules - Hearing Procedure - Benefit
Determinations - Hearing Procedure - Tax Appeal
Determinations « Disqualification Due to Misconduct
~ Leaving Work without Good Cause Attributable to
Employment - Strike, p. 736, 1333

(Human Rights Commission)

Zero Fublic Hearing and Notice of Petition for
Declaratory Ruling - Applicability of Section 49-2-
305, MCA to its Requirements for Occupancy of a
Potential Multi~-family Preject, p. 1206

I Age Discrimination in Housing Accommodations and
Improved or Unimproved Property, p. 339, 1399
I-VI Joint Rulemaking with State Auditor.

Discrimination in Insurance and Retirement Plans,
p. 1049, 1615

I-vit Maternity Leave, p. 482, 94%, 1369

(Workers' Compensation Division)

I Relative Value Fee Schedule for Medical,
Chircopractic and Paramedical Services, p. 1970, 454

1-1Vv Lump Sum Conversions of Benefits, p. 645, 1564

I-VII Licensing Regquirements for Construction Blasters,

p. 1001, 1402

24.29.101 Organizational Rule, p. 1563

24.29.705 and other rule - Corporate Officer Coverage Under
the Workers' Compensation Act, p. 1490, 49

24.29.3801 Attorney Fee Raegulation and Submission of Attorney
Fee Contracts, p. 27, 458

STATE LANDS, Department of, Title 26

I-XI Consultation of the Department of State Lands with
the State Historic Preservation Office Under the’
Antiquities Act, p. 1849

26,2.401 Fee Schedule for State Land Use Authorizations and
Sale Documents, p. 1208, 1622

LIVESTOCK, Department of, Title 32

I Determining Amounts of Bond Coverage for lLicensed
Livestock Dealers, p. 1492

32,.3.212 Changing the Reguirements for Import of Cattle from
States Classifjed Brucellosis A, B, and C, p. 432

32.3.213 Allowing Movement of Cats into State Under Health
Certificate, p. 437

32.3.407A Permanent Waiver in All Counties the Change of
Ownership Brucellosis Test, p. 435

32.8.202 Time from Processing that Fluid Milk may be Sold
for Human Consumption, p. 1494, 50

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

{Board of Natural Resources and Conservation)
36.12.103 Application Fee for Water Right Transfer
Certificates, p. 578, 1242
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(Board of Water Well Contractors)

I-vIl Definitions ~ Dise¢iplinary Action, p. 235

36.21.402 and other rules ~ Licensure Restricted to Natural
Persons - Nontransferable - Supervision -
Examination - Renewals - Fee Schedule - Board
Meetings - Requirements for Contractors and
Drillers Licenses, p. 1496, 1914

PUBLIC SERVICE REGULATION, Department of, Title 38

I-XXXIX Telecommunications Act - Minimum Rate Case Filing
Requirements for Telephone Utilities, p. 166

38.3.201 Filing of Evidence of Insurance by Interstate
Carriers, p. 1314, 2014

REVENUE, Department of, Title 42

1 Disability Income Exclusion, p. 1316, 1771

I SRS Inspection of Income Tax Returns, p. 1318, 51,
261

1 Gagohol Blenders, p. 651, 1245, 1341

1 Requiring Taxpayers to pay Taxes Due of $500,000 or
Greater by Electronic Funds Transfer, p. 657, 1154

I Waiver of Assessment of Late Payment Penalty Fees
for Liguor License Renewals, p. 1006, 1340

1 Electrical Energy Production License Tax and Line

: Loss, p. 1222, 123

1 Collection of Delingquent Taxes Through Offsets, p.
1376, 2016

I Social Security Benefits Taxation, p. 1378, 1916

I Net Operating Loss Computations, p. 1504, 2015

I-11 Montana Adjusted Gross Income - Subchapter "s"
Shareholder's Income, p. 1320, 1633

I1-11 and other rule - Special Fuel User's Registration

Card ~ Compressed Natural Gas Provisions -~ What
Constitutes Special Fuels, p. 1215, 1636, 2038

I-I1 and other rule - Valuation of Centrally Assessed
Property, p. 1533, 2034

I-II1 Adjusting a Jointly Filed Tax Return, p. 509

I-1v Jointly Owned Generating Facilities and the Ceal
Tax Rebate, p. 1548, 125

I-VI Reporting Requirements for New Production of 0il
and Gas,; p. 1974

I-vI Valuation of Real Property, p. 1526, 2019

I-IX Montana Appraisal Plan, p. 1537, 2018

I-XIV Valuation of Land Beneath Agricultural Improvements

and Timberlands, p. 1519, 2025
I=-XXXIII Video Draw Poker Machines, p. 1100, 1623
42.12.111 Processing Fee for the Beer Importer lLicense, p.
659, 1155
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42.
42,
42.
42.
42,
42,
42.
42.
42.
42.
42.
42,
a2.

12.

12.
12.
13.
15.
15.
15.
20,
20.
21.
22.
22.
27.

27.

123

143
323
301
323
424
511
113
113
101
1102
1212
102
603
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Removal of the Requirement that a Business Operated

on the Same Premises as a Licensed Alcoholic

Beverage Business be "Closed Off" from 2 a.m. to 8

a.m., p. 661, 1155

Temporary Ownership of a Second All-beverages

License, p. 1211, 1632

Permissible and Prohibited Activities of a Special

or Catering Permit Holder, p. 1213

Storage of Alccholic Beveragen, p. 242, 1243

Nongame Wildlife Checkeoff, p. 1218, 1634

Household and Dependent Care Expenses, p. 1217,

1634

and other rule - Expanding and Extending Alternate

Energy Credit, p. 1219, 1635

and other rules - Valuation of Agricultural and

Timberland, p. 1513, 2023

Valuation of Adricultural and Timberland -

Christmas Trees, p. 92, 558

and other rules - Valuation of Personal Property,
1508, 2032

and other rule - Net Proceeds Reclamation Costas, p.

1604, 30

and other rules - 0il and Gas Net Proceeds

Deductions, p. 19098, 460

and other rule - Gasoline Tax and Distributor's

Bond, p. 240

and other rule ~ Alcohol Tax Incentive for Exported

Alcohol, p. 653, 1247

SECRETARY OF STATE, Title 44

I
I

I-VI

I-VII

I-XIV

I-Xv

1.2.419

44.5.101

Fees for Filing Documents - Uniform Commercial
Code, p. 1123, 1406

Ballot Preparation for the AIS-315 Optical Scan
Ballot Counter, p. 1224, 1568

Fees for Filing Documente and Issuing Certificates
- Nonprofit Corpeorations, Assumed Business Names
and Trademarks, p. 1119, 1405

Use of the Computer Electien Systema Optech I
Voting Device, p. 1700, 2040

Interpretative Rules for the Implementation of
Public¢ Law 98-435, Voting Accessibility for the
Elderly and Handicapped Act, p. 180, 462

Use of the American Information Systems 315 Optical
Scan Ballot Counter, p. 901, 1249

Scheduled Dates for Filing and Publication of the
Montana Administrative Register, p. 1708, 2039

and other rules - Fees for Filing Documents and
Issuing Certificates - Business Corporations and
Limited Partnerships, p. 1116, 1405

(Commissioner of Political Practices)
44.10.321

and other rules - Contributions - Expenditures -
Definitions - Reporting Reguirements - Personal
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Financial Disclosure by Elected Officials, p. 1551,
128

SOCIAL AND REHABILITATION SERVICES, Department of 6 Title 46

I-1I1 and other rule - Licensed Clinical Social Work
Services, p. 1234, 1571

I-IX Residential Alechol and Drug Treatment for Indigent
Juveniles, p. 585, 911, 1251

I-XV Licensing Requirements for Community Group Homes

for Physically Disabled Persons, p. 1382, 1774
46.5.621 and other rules - Child and Youth Care Facilities,

p. 511

46.5.902 and other rules ~ Day Care Facilities, p. 1726,
2041, 51

46.6.102 and other rules - Physical Disabilities Program P.
1228, 1569

46.8,.102 and other rules « Utilization of Aversive Training
Procedures in Develcpment of Disabilities Services,
p. 1712, 345

46.8.110 and other rules - Standards for Developmentally
Disabled Persons, p:. 764, 1156

46.10.318 AFDC Emergency Assistance to Needy Families with
Dependent Children, p. 191, 559

46,10.403 AFDC Lump Sum Payment Penalties, p. 1012, 1342

46.10.407 AFDC Transfer of Property, p. 1380, 1772

46.10.512 A{gc Daycare Earned Income Disregards, p. 1127,
1408

46.12.102 Medical Assistance, Definitions, p. 96, 248, 1125,
1409

46.12.102 and other rule - Billing, Reimbursement, Claims
Processing and Payment for the Medicaid Program, p.
94, 359

46.12.204 and other rules - Co-payments for Licensed Clinical
Social Workers' Services, p. 330

46.12.509 All Hospital Reimbursement, General, p. 770, 1160

46.12.575 Family Planning Services, p. 449

46.12.601 and other rules ~ Dental Services, p. 1008, 1410

46.12.1201 and other rules - Reimbursement for Skilled Nursing
and Intermediate Care Services, p. 439

46.12.1202 and other rules -~ Adoption of Amendments to Federal
Statutes, Agency Rules and Guidelines Incorporated
by Reference in Rules Pertaining to Reimbursement
for Sgilled Nursing and Intermediate Care Services,
p. 44

46.12.1205 Emergency Amendment - Payment Procedures for
Skilled Nursing and Intermediate Care Services, bp.
360

46.12.3001 Medicaid Applications-Social Security Number
Requirements, p. 1226, 1574

46.12.3002 and other rules - Eligibility Determinations for
§8I - and AFDC ~ Medically Needy Assistance =
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Mandatory Social Security Number Requirements, p.
332

46.12.3803 Medically Needy Income Standard for One Person, p.
1710, 2051

46.13.106 and other rules - Low Income Energy Assistance
Program, p. 1129, 1412

46.13,401 LIEAP Maximum Penefit Awards for Wood, p. 96, 362

46.13.401 Emergency Amendmant of LIEAP Maximum Benefit Awards
for Wood, p. 130
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