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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 5 

The Montana Administrative Register (MAR) , a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are 
inserted at the back of each register. 
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BEFORE THE OFFICE OF THE WORKERS' COMPENSATION JUuGE 
OF THE STATE OF MONTANA 

In the matter of 
the amendment of 
procedural rules. 

TO: All Interested Persons 

NOTlCE OF PROPOSED 
AMENDMENT OF RULES 
ARM 2.52.343 AND 
ARM 2. 52.344 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On April 25, 1986, the Office of the Workers' Compensa­
tion Judge proposes to amend, the procedural rules of the Court. 

2. The proposed rules to be amended provide as follows: 

2.52.343 ATTORNEY FEES (l) No Change. 

(a) On the date designated for submission of proposed 
findings of fact and conclusions of law, claimant's attorney 
shall submit a verified copy of his attorney fee agreement with 
the claimant, documentation retarding the time spent, £1 the 
attorney in representing the eta mant, antr"th~attorne~ s cla!iii 
concerninghl.s ~!!!~E .. i"'and current ho"U'rly""""""Tee. i41 ~ e 4!ee-;'i 
eaee<l tiJ!ISft ~ett!'iy !'al>eT--ela,.l!laRW oe~erRey e:hai;i, a;l,se sttel!l~l! 
<leettl!lefteaeieft e4! ~:he ftttl!leel' e4! :hettl'a :he :has SJ!Ieftl! eft e;i,a~l!laftl>.!..e 
ee:ha;i,4! .. 

(b) ift al'l'tY~ft'!l al! a l'eaeeftae;!,e al>l>e!'Rey 4!ee 4!e!' l!:he 
e~eeeee4!t~i eiaimaftl>T l!:he Sett!'l> e:ha.,., J!ll'ee~l!le !!:hal! l!:he a111e~~e 
ag!'ee<l ~!left ee~weeft l!:he e;!,a~l!laftl! afta :hie a~l>e!'ftey is a !'easeftae;!,e 
eaeie fe!' •:he awapa e~eepl> l!:hal! w:hel'e l!:he al!l>e!'ftey fee ag!'eel!leftl! 
a111ettftl>s l!e a eeftl!iftgefte fee hoeea t!J!IS" a pel'eel\l>age ei e:he 
!'eeeve!'y il> e:ha~~ ee ette;eee ee ehe iei.,ewi"'!l ;i,illlil>al>iefts~ 

fi+ Fe!' eases w:he!'e a pel>il>ieft :has eeeft 4!i!eaT et~l! l!:he 
dtsp~ee evel' loeAefil>s has eeeft !'eee;!,ve<i J!!'t!"te!' l!e l!!'ti!liT 25 peP­
eeAl> ef ~>he a111e~Rl> e4! eeAe4!il>s l!:he e;i,ail!laftl> !'eee~vee <ltte l>e e:he 
effe!'ee e4! ~he al>l>e!'ftey.. 

f~i+ PeP eases w:hel'e a dispttee eve!' beRe£ies :has 1\ee beeA 
!'ese;i,ved ppie .. ee el'ia;i,T 33 pet!"eeftl! e4! l!:he al!lettl\l> e4! befte4!~ea 
eiatl!laftl! !'eeeiVeS dtte ee e}\e e4!fel'eS ef l!:he aeee!'Ae)'T 

fiii+ Pel' eases e:hae a!'e appealed ee e:he MeAeaAa Sttp!'el!le 
Settl'l>T 49 pe!'eefte e4! ehe eMettAe ef eeftefi~e ehe e*eiMaft~ !'eeeivem 
baeed ttpeA aA S!'Se!' ef e:he Sttpt!"el!le ~e~!'e.. 

(be) In its findings of fact and conclusions of law and 
judgment, the Court shall indicate the basis for and amount of 
claimant's attorney fees. (AUTH. and IMP. Sect. 2-4-201 MCA) 
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2.52.344 PETITION FOR NEW TRIAL OR RECONSIDERATION OF 
ATTORNEY FEE AWARD (1) No Change. 

(2) No change. 

(3) If a petition to determine the reasonableness of 
attorney fees is filed, the party objecting to the award shall 
have tweni:( 20 days from the date the judgment is filed within 
whictlto ~le a written petition with the Court requesting a 
hearing to determine the reasonableness of the Court's award. 
That petition shall set forth specific facts which the petitioner 
would prove if granted a hearing and which, if proven, would 
establish the unreasonableness of the Court's attorney fee award. 
~~rs~aft~ ~e ~he eri~eria se~ fer~h ift Wi~h-~¥~ H~'hes-hive= 
e•eeJt~a&rr~~fteTT ----- MeR~ .. -----T &1!.4 p .. ad1iHT 49 s•~ Re~~ 69& 
'H'98;;.. General allegations"""'tt""'the effect that the award is 
unreasonable aeee fte• mee~ •he eri•eria ae• fer•h in Wigh~T 
e11p1:aT shall not be sufficient. The Court shall review the 
pet1tion and determine whether a prima facie basis for recon­
sideration is established. If not, the petition shall be denied 
and the original order or judgment issued by the Court shall be 
considered the final decision of the Court as of the day the 
request is denied. If so, a hearing shall be set and the 
petitioner shall be offered an opportunity to present evidence in 
support of its petition. 

(4) No change. 

(AUTH. and IMP. Sect. 2-4-102 MCA) 

3. The rationale fox- amending ARM 2.52.343 and 2.52.344 is 
to set forth the manner in which the Court makes a determination 
of attorney fees and the procedures to be used in requesting a 
hearing concerning Attorney fees. 

4. Interested parties may submit their data, views or 
arguments concerning these changes in writing to Clarice v. Beck, 
Hearing Examiner, Workers' Compensation Court, 5 south Last 
Chance Gulch, P.o. Box 537, Helena, Montana, 59624-0537 by 
April 10, 1986. 

s. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or 
in writing at a public hearing, they must make a written request 
for a hearing and submit this request along with any written 
comments to Clarice V. Beck, address above, no later than 
April 10, 1986. 

5-3/13/86 MAR Notice No. 2-2-151 
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6. If the Court receives requests for a public hearing on 
the proposed amendment, from 25 persons who are directly affected 
by the proposed amendment or ten percent of the population of the 
Etate of Montana; from the Administrative Code Committee of the 
legisl.,ture: from a governmental ~?ubdivision or agency; or from 
an association having not leas than 25 members who will be 
directly affected, a hearing will be held at a later date. The 
rule will affect each individual in the state. Notice of Hearing 
will be published in the Montana Administrative Register. 

CERTIFIED TO THE SECRETARY OF STATE: February 28, 1986 
Date 

MAR Notice No. 2-2-151 5-3/13/86 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

Bi:FORE THE BOARD OF PHARMACY 

In the matter of the proposed 
amendm~nt of 8.40.403 conce~n­
ing examination and 8.40.1003 
concerning approved programs 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENTS 
OF 8.40.403 EXAMINATION FOR 
LICENSURE AS A REGISTERED 
PHARMACIST and 8.40.1003 
APPROVED PROGRAMS 

NO PUBLIC HEARING CONTEMPLATED 

1. On April 12, 1986, the Board of Pharmacy proposes to 
amend the above stated rules. 

2. The proposed amendment of 8.40.403 will read as 
follows: (new matter underlined, deleted matter 
interlined)(full text of the rule is located on pages 8-1133 
through 8-1134, Administrative Rules of Montana) 

8.40.403 EXAMINATION FOR LICENSURE AS A REGISTERED 
PHARMACIST (1), (2) and (5) will remain the same. 

(3) A ~e~e~e± eve~ete ef ~e~ ±eee ~fte~ ;; i~ e±± 
e~e;ee~e e~a ~e~ ieee ~fte~ 59 i~ efteMie~~Yr M&~fteMe~ieer 
~ft8~Meee±etYr pfte~Meey ~e~ ieee ~fte~ ;s i~ p~ee~iee ef 
Pft8!1!'Meey ehe:H ee a peeei~~ eeell!'e. fe~ ~he eJ(eMi~a~iel'l-: The 
Board has selected the National Association of Boards of 
Pharmacy Standard Examination for Licensure to b~ administered 
in Montana for candidates f~r licensure in pharmacy. A score 
of 75 shall be s passing score for this standardized 
examination. 

(4) ~he ee!laiae~e hee ~he ep~iel'l ef ~e~eki~t e!le ell!' 
Me~e e~e;ee~e e~ ~he !lell~ sehed~ie~ ~ee~il'l~ ae~ee il'l ell!'ae~ ~e 

e~il'lt hie evell!'e~e ~P ~e e eee~e ef ;; e~ hithe~ fl'l a!ly 
evel'l~T ~he eeeve wee !le~ eeftievea~ A candidate who does not 
attain this score has the option of retaking the examination 
at the next scheduled testing date. 

Auth: 37-7-201, MCA Imp: 37-7-201, MCA 

3. The reason for the amendment is the rule needed to be 
changed because the examination to be administered starting in 
June 1986 is an integrated exam, i.e., there are not the five 
subsections that are in the examination presently 
administered. The new format contains all the subjects listed 
but are integrated throughout the examination. 

4. The proposed amendment of 8.40.1003 will read as 
follows: (new matter underlined, deleted matter 
interlined)(full text of the rule is located an page 8-1167 
through 8-1168, Administrative Rules of Montana) 

8. 40. 1003 APPROVED PROGRAMS ( 1) Continuing "'ducation 
programs sponsored by providers that are approved by the 
American Council ef on Pharmaceutical Education (ACPE) will 
automatically qualify-for continuing education credit. 
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(2) Pharmacists may receive C.E.U. for programs other 
than those on the ACPE List of providers by applying for prior 
approval by the Beft~~"~~"~ Es~ee~~eft Asv~eepy Be~fte~~~ ~fte 
a~tiee e£ ~fte Beft~~ft~~ft~ Es~ea~ieft Asv~eepy Be~fteti Sftei~ ~e 
~e pPev~ae a ~~st e£ ABPE eppPeves eefttift~~ft~ es~eet~eft 
pPe~PeMe fiftei~sift~ e~8jeet Me~~eP7 type e£ pPe~PSMT ppev~seP 
eP epefteePT seteT ~eeetteftT efts s~s~~~tT ~e p~8~ieft ~fte ~~e~ 
pePiesieeiiyT efta te setePM~fte epppevei e£ ei~ePfte~!ve 
pPe~PeMe board. The forms and guidelines for applying for 
approval are available from the board office. 

(3) 
Auth: 37-7-305, MCA Imp: 37-7-304, MCA 

5. The reason for the amendment is because the need for 
the Continuing Education Advisory Council no longer exists. 
The Council established guidelines and a form to be used for 
the approval or disapproval of credits for programs that are 
sponsored by providers not approved by the American Council on 
Pharmaceutical Education, These guidelines and form are now 
used by the Executive Director in consultation with the 
President of the Board of Pharmacy to approve or disapprove 
programs in this category. 

6. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Pharmacy, 1424 9th Avenue, Helena, Montana, 59620-
0407, no later than April 10, 1986. 

7. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a pl•blic hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Pharmacy, 1424 9th Avenue, 
Helena, Montana, 59620-0407, no later than April 10, 1986. 

8. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association hav1ng no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 110 based on the 
1100 licensees in Montana. 

BOARD OF PHARMACY 
D. WAYNE BOLLINGER, R.PH. 
PRESIDENT 

KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, March 13, 1986 
MAR Notice No. 8-40-28 5-3/13/86 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF REALTY REGULATION 

In the matter of the proposed 
amendment of 8.58 .401 concern­
ing the purpose of the board 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMEND­
MENT OF 8.58.401 PURPOSE 
OF BOARD 

NO PUBLIC HEARING CONTEMPLATED 

1. on April 12, 1986 the Board of Realty Regulation 
proposes to amend the above-stated rules. 

2. The proposed amendment of 8.58.401 will read as 
follows: (new matter underlined, deleted matter 
interlined)(full text of the rule is located at page 8-1601, 
Administrative Rules of Montana) 

8.58.401 PURPOSE OF BOARD (1) Will remain the same. 
(2) In order to fulfill the purpose of this board, this 

board may revoke, suspend, censure, reprimand or apply any 
other disciplinary sanctions contemplated by section 37-51-
136, MCA to any real estate licensee for (any) violation of 
the provisions contained in Chapter 51 of Title 37, Montana 
Code Annotated and Chapter 58 of the Administrative Rules of 
Montana. 

Auth: 37-51-203, MCA Imp: 37-51-202, MCA 

3. The reason for the amendment is because the Board of 
Realty Regulation is cognizant of numerous violations of (it~) 
rules and regulations which are not severe enough to merit 
suspension or revocation of license but these violations do 
necessitate some f~~m of disciplinary action which will better 
enable the Board to fulfill its purpose of "protecting the 
public". 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, in writing to 
the Board of Realty Regulation, 1424 9th Avenue, Helena, 
Montana, 59620-0407, no later than April 10, 1986. 

5. If a person who is directly affected by the proposed 
amendments, wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Realty Regulation, 1424 9th 
Avenue, Helena, Montana, 59620-0407, no later than April 10, 
1986. 

6. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee 
of the legislature, from a governmental agency or subdivision, 
or from an association having no leas than 25 members who will 
be directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 

5-3/13/86 MAR Notice No. 8-58-23 
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directly affected has been determined to be 510 based on the 
5100 licensees in Montana. 

BOARD OF REALTY REGULATION 
GEORGE PIERCE, CHAIRMAN 

BY: q,CJ tt r .{)Jgm 
KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, March 13, 1986 

MAR Notice No. 8-58-23 5-3/13/86 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 

In the matter of the proposed 
adoption of rules pertaining 
to Continuing Education Re­
ments 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
ADOPTION OF RULES PER­
TAINING TO CONTINUING 
EDUCATION REQUIREMENTS 

NO PUBLIC HEARING CONTEMPLATED 

1. On April 12, 1986 the Board of Social Work EKaminers 
and Professional Counselors proposes to adopt the above stated 
rules. 

2. The proposed rules will read as follows: 

I. HOURS, CREDITS, AND CARRY OVER (l) Each licensee of 
the Board of Social Work EKaminers shall earn 20 clock hours 
of accredited continuing social work education for each year 
after 1985. Clock hours or contact hours shall be the actual 
number of hours during which instruction was given. 

(2) A maximum of ten clock hours may be given for the 
first time preparation of a new course, in-service training 
workshop or seminar which is related to the enhancement of 
social work practice, values, skills, and knowledge; or a 
maximum of ten clock t.ours credit may be given for the 
preparation by the author or authors of a professional social 
work paper published for the first time in a recognized 
professional journal or given for the first time at a 
sta.tewide or national professional meeting. 

(3) If a licensee completed more than 20 hours of 
continuing education after 1985, eKcess hours in an amount not 
to eKceed 20 hours may be carried forward to the next year. 

(4) Any licensee over the age of 70 may apply for an 
exemption from the Continuing Social Worker Education 
requirements of these rules by filing a statement with the 
Board setting forth good faith reasons why he or she is unable 
to comply with these rules and an exemption may be granted by 
the Board. 

Auth: Sec. 37-23-103, MCA Imp: Sec. 37-23-205(3), MCA 

II. ACCREDITATION AND STANDARDS The following standards 
shall govern the approval of continuing social work education 
activities by the Board: 

(1) They shall have significant intellectual or 
practical content, and the primary objective shall be to 
increase the participant's pr~fessionalcompetonce as a social 
worker. 

(2) They shall constitute an organized program of 
learning dealing with matters directly related to the practice 
of social work, professional responsibility or ethical 
obligations of social workers. 

5-3/13/86 MAR Notice No. 8-61-3 
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(3) Providers of continuing social work education shall 
apply to the Board for accreditation. 

(4) Applicants shall demonstrate that the offered course 
complies with the standards. 

Auth: Sec. 37-23-103, MCA Imp: Sec. 38-23-205(3), MCA 

III. REPORTING REQUIREMENTS (1) Each licensee shall 
submit an affidavit on a form approved by the Board attesting 
to the number of accreditated continuing education hours 
completed each year. Said affidavit shall be filed as part of 
licensee's renewal. 

(2) Licensees and course providers may inquire in 
advance of continuing educati~n activity for Board 
accreditation. 

(3) The Board shall appoint a Continuing Education 
Review Committee which shall assist the Board in approving 
courses, papers, workshops, and other activities designed to 
meet continuing education requirements of licensed social 
workers. 

Auth: Sec. 37-23-103, MCA Imp: Sec. 37-23-205(3), MCA 

IV. NONCOMPLIANCE (1) In the event that a licensed 
social worker shall fail to comply with these rules in any 
respect, the Board shall promptly send a notice of 
noncompliance. The noti=e shall specify the nature of the 
noncompliance and state that unless the noncompliance is 
corrected or a request for a hearing before the Board is made 
within 30 days, the statement of noncompliance shall be an 
instance of unprofessional conduct. 

Auth: Sec. 37-23-103, MCA Imp: Sec. 37-23-20~(3), MCA 

3. Rule I is being proposed in accordance with Section 
37-22-304(2) which requires proof of completion of continuing 
education requirements. 

Rule II is being proposed to ensure accreditation and 
standards are set high enough to be easily attainable and yet 
not too low in order to ensure maximum protection of the 
public. 

Rule III is proposed because uniform reporting 
requirements are mandatory to assist the Board in determining 
whether or not licensee is maintaining a high degree of 
proficiency. 

Rule TV is being proposed because noncompliance must be 
addressed for the protection of both the board and the 
licensee in order to guarantee equality to all concerned. 

4. Interested persons may submit their data, v1ews or 
arguments concerning the proposed 
adoptions in writing to the Board of Social Work Examiners, 
1424 9th Avenue, Helena, Montana, 59620-0407, no later than 
April 10, 1986. 

MAR Notice No. 8-61-3 5-3/13/86 
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5. If a person who is directly affected by the proposed 
adoptions wishes to express his data, 

views or arguments orally or in writing at a public hearing, 
he must make written reqUest for a hearing and submit this 
reqUest along with any comments he has to the Board of Social 
Work Examiners, 1424 9th Avenue, Helena, Montana, 59620-0407, 
no later than April 10, 1986 

6. If the board receives reqUests for a public hearing· 
on the proposed adoptions from either 
10% or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments, repeals, and 
adoptions, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 11 based on the 
110 licensees in Montana. 

BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 
PATRICK KELLY, CHAIRMAN 

BY· ~f.~ 
KEITH L. COLBO, DIRECTOR 
DEPAaTMENT OF COMMERCE 

Certified to the Secretary of State, March 13, 1986 

5-3/13/86 MAR Notice No. 8-61-3 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 

In the matter of the proposed 
adoption of rules pertaining 
to Professional Counselor 

NOTICE OF PROPOSED 
ADOPTION OF RULES 
PERTAINING TO PRO­
FESSIONAL COUNSELORS 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons. 
1. On April 12, 1986 the Board of Social Work Examiners 

and Professional Counselors proposes to adopt the above stated 
rules. 

(2) The proposed rules read as follows: 

I. LICENSURE REQUIREMENTS (1) A planned graduate 
program of study that is primarily counse~ing in nature is one 
which shows evidence of 66% of the credits within the 
university accredited by various associations of colleges and 
secondary schools. This list is available at the board 
office. Credits are available in the following areas: 

(a) Counseling Theory; 
(b) Counseling Techniques, and 
(c) Supervised Counseling Experience (this practicum 

must be supervised at the ratio of at least one hour of one­
to-one supervision for every 10 hours of experience in the 
setting) and at least six of the following: 

(i) Human growth and development includes studies that 
provide a broad understanding of the nature and needs of 
individuals at all developmental )evels. Emphasis is placed 
on psychological, sociological, and physiological approaches. 
Also included are arean such as human behavior (normal and 
abnormal), personality theory, and learning theory. 

(ii) Social and cultural foundations includes studies 
of change, ethnic groups, subcultures, changing roles of 
women, sexism, urban and rural societies, population patterns, 
cultural mores, use of leisure time, and differing life 
patterns. 

(iii) The helping relationship: includes philosophic 
bases of the helping relationship, consultation theory and/or 
an emphasis on the development of counselor and client (or 
consultee) self-awareness and self-understanding. 

(iv) Groups. includes theory and types of groups, as 
well as descriptions of group practices, methods dynamics, and 
facilitative skills. It includes either a supervised practice 
and/or a group experience. 

(v) Life-style and career development includes areas 
such as vocational-choice theory, relationship between career 
choice and life-style, sources of occupational and educational 
information, approaches to career decision-making processes, 
and career-development exploration techniques. 
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(vi) Appraisal of the individual includes the 
development of a framework for understanding the individual, 
including methods of data gathering and intarpretation, 
individual and group testing, case-study approaches and the 
study of individual differences. Ethnic, cultural, and sex 
factors are also considered. 

(vii) Research and evalutaion includes areas such as 
statistics, research design, and development of research and 
demonstration proposals. It also includes understanding 
legislation relating to the development of research, program 
development, and demonstration proposals, as well as the 
development and evaluation of program objectives. 

(viii) Professional orientation includes goals and 
objectives of professional counseling organizations, codes of 
ethics, legal consideration, standards of preparation, 
certification, and licensing and role identity of counselors. 

Auth: Sec. 37-23-103, MCA Imp: Sec. 37-23-202, MCA 

II APPLICATION PROCEDURE (l)Any person seeking 
licensure must apply on the board's of-ficial forms which may 
be obtained through the board office. 

(2) Completed applications must be accompanied by: 
(a) application fee; 
(b) all verifications, transcripts, et~. as requested on 

the application, and 
(c) three nomination letters as required by section 37-

23-202(l)(d), MCA. 
(3) The applicant shall be 

results of the evaluation of ~Jle 
Auth: Sec. 37-23-103, i"'CA 

MCA 

III. FEE SCHEDULE 
(1) Application Fee 
(2) Original license fee 
(3) Examination fee 
(4) Renewal Fee 
Auth: Sec. 37-23-103, MCA 

206, MCA 

notified in writing of the 
application. 

Imp: Sec. 37-23-202(l)(d), 

$50.00 
50.00 
50.00 
75.00 

Imp: Sec. 37-1-134, 37-23-

IV. ETHICAL STANDARDS (1) Violation of any of the 
following constitutes a breach of professional ethics: 

(a) Misrepresent the type or status of license held by 
the licensee. 

(b) Intentionally cause physical or emotional harm to a 
client. 

(c) Commit any dishonest, corrupt, or fraudulent act 
which is substantially related to the qualifications, 
functions or duties of a licensee. 

(d) Misrepresent or permit the misrepresentation of his 
or her professional qualifications, affiliations, or purposes. 
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(e) Have sexual relations with a cli~nt, solicit sexual 
relations with a client, or to commit an act of sexual 
misconduct or a sexual offense if such act, offense, or 
solicitation is substantially related to the qualifications, 
functions, or duties of the licensee. 

(f) Perform or hold himself or herself out as able to 
perform professional services beyond his or her field or 
fields of competence as established by his or her education, 
training and/or experience. 

(g) Permit a person under his or her supervision or 
control to perform or permit such person to hold himself or 
herself out as competent to perform professional services 
beyond the level of education, training and/or experience of 
that person. 

(h) Fail to maintain·the confidentiality, except as 
otherwise required or permitted by law, of all information 
that has been received from a counselee during the course of 
treatment and all information about the counselee which is 
obtained from tests or other such means. 

(i) Prior to the commencement of treatment, fail to 
disclose to the counselee, or prospective counselee, the fee 
to be charged for the professional services, or the basis upon 
which such fee will be computed. 

(j) Advertise in a manner which is false ?r misleading. 
Auth: Sec. 37-23-103, MCA Im~: Sec. 37-23-211(1), MCA 

3. The reason for the proposed adoption of Rule I is 
because a specific guideline is required to assist the Board 
in determining qualifications of prospective applicants in the 
professional counseling field. It will enhance the decision 
making process in identifying qualifications needed to closely 
protect the public. 

Rule II is being proposed to set up a uniform application 
procedure and to guarantee all information required is 
received. This will enable fair determination of prospective 
licensee's qualifications. 

Rule III is being proposed to implement section 37-l-134, 
MCA which allows the boards to set fees commensurate with 
costs of operating expenses. The revenue received from the 
proposed fees are anticipated to re-pay a start-up loan and 
cover operating costs. 

Rule IV is being proposed to ensure a safeguard for 
health, safety and welfare of the public. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed 
adoptions in writing to the Board of Social Workers and 
Professional Counselors, 1424 9th Avenue, Helena, Montana, 
59620-0407, no later than April 10, 1986. 

5. If a person who is directly affected by the proposed 
adoptions wishes to express his data, 

views or arguments orally or in writing at a public hearing, 
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he must make written request for a hearing and submit this 
request along with any comments he has to the Board of Social 
Workers and Professional Counselors, 1424 9th Avenue, Helena, 
Montana, 59620-0407, no later than April 10, 1986. 

6. If the board receives requests for a public hearing 
on the proposed adoptions from either 
10% or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments, repeals, and 
adoptions, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 15 based on the 
150 licensees in Montana. 

BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 
PATRICK KELLY, CHAIRMAN 

BY: ~J.lWd 
KEITH L. COLBO, DIRECTOR 
DEPART~ENT OF COMMERCE 

Certified to the Secretary of State, March 13, 1986 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF VETERINARY MEDICINE 

In the matter of the proposed 
amendments of 8.64.501 concern­
ing applications and 8.64.503 
concerning examinations, and 
the aGoption of new rul~ under 
sub-chapter 4 disciplinary 
actions 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENT 
OF 8.64.501 APPLICATION 
REQUIREMENTS AND 8.64.503 
EXAMINATION FOR LICENSURE 
AND NEW RULES UNDER SUB­
CHAPTER 4 CONCERNING DISCIP­
LINARY ACTIONS 

NO PUBLIC HEARING CONTEMPLATED 

1. On April 12, 1986, the Board of Veterinary Medicine 
proposes to amend the above stated rules. 

2. The proposed amendment of 8.64.501 will read as 
follows: (new matter underlined, deleted matter 
interlined)(full text of the rule is located at page 8-1789, 
Administrative Rules of Montana) 

8.64.501 APPLICATION REQUIREMENTS t~1 ~fte eKamifta~ieft 
app~~ea~~eft fe~M May a~ee 8e ~sea fe~ app~~ee~~eR fe~ 
~'eefte~~e by ~eeip~eei~y, 

t~1ill Applicants for licensure by examination shall 
submit a completed application with the proper fee and 
supporting documents to the board office no later than 30 days 
prior to the examination date as set by the board. Supporting 
documente shall include: 

(a) ... 
tB1~ ~11 applicants must have taken the National 

Board Examination and the Clinical Competency Test within five 
years prior to the next scheduled examination date as set by 
the board and have their scores reported to the board office 
through the Interstate Reporting Service of its equivalent. 

fat App~ieeft~e M~e~ ftaVe ~akeft -fte Ha•iefta* Bea~s 
eKaM•fta-ieft wi-ftift S yea~e p~ie~ ~e -fte sa~e ef ~fte fteK~ 
eeftea~*•• eKaMifta-ieft~ 

tbt~ It is the responsibility of each applicant to 
take the National Board Examination and the Clinical 
Competency Test wherever and whenever possible. Montana will 
not administer the National Board Examination or the Clinical 
Competency Test unless deemed necessary by the board. 

t4t111 Foreign veterinary school graduates must have 
completed the requirements of the American Veterinary Medical 
Association's Education Commission for Foreign Veterinary 
Graduates (E.C.F.V.G.) before an application will be 
accepted.~fte fe~~ eaeie e~epe fe~ Mee~iR• -fte s~s~F~v~~!e 
~e~i•e~e~-e a~ev 

tat •raa~a~'eft f~eM a vete~~fta~y ee~*••• ~ie~ea ey ~fte 
We~*d Hea*tft e~~aftiea~ieft er £~eM a ee~*••• ~eee~iaea by ~fte 
M!B~e-~y e£ Sa~ea~~eft ~f ~fte~ pe~-~·~*a~ ee~fttryr 
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t~t p~eef ef ~~~eRey ~" Bsw~ieht t~t ~~~-~~~ee ef ~~s~ 
e~ SeRedteft BRW~~eh ±aR~awe AiWA eehee±e M~e~ ~~~Rieh p~eef 
ef A~WA eehee~ •~••~~~ieRT e~ 

fiit e~~iefae~e~y eeMp~e~~eft ef ~he ~ee~ ef ERW~ieh ee e 
Fe~e~'" heR~ewe f~9EFht aftd ~he ~ee~ ef SpekeR 5RW±teh f~SBt; 
~e~A adMtR~e~e~ed ~y ~he Ed~ee~tefta~ ~ee~tRW 6e~viee ef 
P~tftee~ea7 New Je~eey7 M~e~ ~e ahewR~ *" ~he ia~e~ee~ ef 
fet~aeee ~ad ~atfe~M~~y, w~ad~e~ee ef ee~~ewee ia a~~ fe~etwa 
ee~ft~~tee 7 iae±~dtftW Baw±teh epeekiRW ee~a~~tee7 e~e ~·~~~ed 
~e ~eke ~Ate eKeMiaa~iea~ Heweve~; pe~eefte whe a~e Ra~~vee ef 
Ba•±~eh epeaktaw ee~R~~tee May pe~t~tea s~s~F~v~~ fe~ we~ve~ 
ef ~he ~aBFh ~ad ~SB ~e~i~eMeR~e~ Pe~i~teae e~e eeaetde~ed 
tadivid~e~~y ead w~aft~ed e~ ~ef~eed ea a ease sy eeee ~eeiet 

fet e~eeeeef~± eemp±e~~eft ef et~he~ ~he B~s~F~v~~ 
eKaMtfta~teft er ~he Ne~ieaa± Beard 8H8Mtft~~*·"~ ~he s~s~F~v~en 
te ee~~·~~y a fe~M ef ~he p~evie~e~y wivea Ne~ieae~ Bee~d 
eKeMtfte~teft Sftd te p~ift~ed7 die~~iB~~ed7 eftd eee~ed BY ~he 
P~efeee~eRe± BKeMtfte~ieR Se~viee fPBSt; eftd 

fdt eemp~e~~eft ef a yea~ ef eve~~e~ed e~~Riee~ 
eKperteRee a~ ei~her a ee±lewe ef ve~er~aary MedieiRe ~" ~he 
~~s~ er SeRade e~ ia e p~ive~e p~ee~iee app~eved sy E~s~F~v~en 
App~eKtMe~ely eiK MBR~he ef ~he eKpe~ieaee ~eeetved M~e~ Be 
wi~h eMel~ aaiMele esd eiH MSR~he wi~h lerwe aRiMa~e~ Bi~her 
lerwe er email afttmal eHperiesee er be~h may be eb~aifted ia e 
M~Ked pree~ie~ 

ftt~ A foreign veterinary medical school graduate 
may serve the required, but not more than, one year internship 
(12 months) in this state providing, however, that proof can 
be shown that the private practice is cnrrently approved by 
the E.C.F.V.G., and written approval has been obtained from 
the board of ve~ertaarteae veterinary medicine. This 
internship allows candidates to participate in all phases of 
the practice of veterinary medicine under direct supervision 
to the extent permitted by section 37-18-101, MCA et seq. 

teti£1 For specific information on the requirements of 
the E.C.F.V.G., contact the American Veterinary Medical 
Association, E.C.F.V.G., 903 North Meacham Road, Schaumburg, 
IL 60192. 

f5ti!l An application for examination shall expire two 
years from the date of the application. An applicant who, for 
any reason, fails or neglects to take the examination within 
the two years shall be required to file another application 
and submit another application for examination fee. 

Auth: 37-18-202, MCA Imp: 37-lB-202, 302, 303, MCA 

3. The reason for the amendment is that the Board is 
proposing to require the Clinical Competency Test (CCT) 
commencing with the June 1986 examination, to clean up some of 
the language in the rules, and to delete the steps for 
obtaining E.C.F.V.G. certification. The (CCT) measures 
aspects of a candidate's suitability to enter practice that 
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are not measured by the National Board ExaMination (K8E). ay 
requiring both the NBE and the CCT, the Board will o~tain 
information about a candidate's ability which is not obtained 
by using only one of the tests. The CCT is seen to access a 
candidate's ability to resolve cases similar to those which 
might be encountered in actual practice. 

Because the steps for obtaining the E.C.F.V.G. 
certificate are continually changing, the Board considers it 
unnecessary to include the steps when all of the information 
can be obtained from the American Veterinary Medical 
Association. 

4. The proposed amendment of 8.64.503 will read as 
follows: (new matter underlined, deleted matter 
interlined)(full text of the rule is located at page 8-1790, 
Administrative Rules of Montana) 

8.64.503 EXAMINATION FOR LICENSURE (1) The examination 
for licensure as a veterinarian shall consist of ~hPeefour 
parts. 

(a) The first part shall consist of the National Board 
examination p~rsuan~ to the requirements set forth in rule ARM 
8.64.501 and shall score 68~~ of the total examination. 

(b) The second part shall consist of the Clinical 
Competency Test purusant to the requirements set forth in 
ARM 8.64.501 and shall score 30% of the total examination. 

t&tlsl The eeeesa third part shall consist of a 
practical examination as composed and corrected by the board 
and shall score 20% of the total examination. 

tet191 The ~h~ra fourth part shall consist of an 
oral examination as composed and corrected by the board and 
shall score 20% of the total examination. 

(2) An applicant must achieve an overall average of 70% 
or better in order to obtain a license to practice veterinary 
medicine in this state. 

(3) Any applicant who has failed the examination may 
apply to be re-examined at a subsequent examination and shall 
pay the proper examination fee. The applicant then must 
retake the practical and oral portion of the examination as 
given by the board. The applicant may, if he/she so desires, 
retake the National Board Examination and/or Clinical 
Competency Test to bring the average up, or must retake the 
National Board examination and/or Clinical Competency Test 
examination if the five year allowance period has expired. 

Auth: 37-18-202, MCA Imp: 37-18-303, MCA 

5. The reason for the amendment is that the Board is 
proposing to require the Clinical Competency Test (CCT) 
effective with the June, 1986 examination. The (CCT) measures 
aspects of a candidate's suitability to enter practice that 
are not measured by the National Board Examination (NBE) • By 
requiring bath the NBE and the CCT, the Board will obtain 
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information about a candidate's ability which is not obtained 
by using only one of the tests. The CCT is seen to access a 
candidate's ability to resolve cases similar to those which 
might be encountered in actual practice. 

6. The text of the proposed rule is as follows: 

I. DISCIPLINARY ACTIONS (l) The board reserves the 
right to take appropriate disciplinary action provided for in 
37-1-136, MCA, against a licensed veterinarian violating any 
law or rules of the board, and to d~cide on a case by case 
basis the type and extent of disciplinary action it deems 
appropriate applying the following considerations: 

(a) The seriousness of the infraction: 
(b) The detriment to the health, safety and welfare of 

the people of Montana; and 
(c) past or pending disciplinary actions relating to the 

licensee. 
(2) The board may impose one or more of the following 

sanctions in appropriate cases: 
(a) revocation of a license; 
(b) suspension of its judgement of revocation on terms 

and conditions determined by the board; 
(c) suspension of the right to practice for a period not 

exceeding l year; 
(d) placing a licensee on probation; 
(e) public or private reprimand or censure of a 

licensee; 
(f) limitation or restriction of the scope of the 

license and the licensee's practice; 
(g) deferral of disciplinary proceedings or imposition 

of disciplinary santions; or 
(h) ordering the licensee to successfully complete 

appropriate professional training. 
(3) When a license is revoked or suspended, the licensee 

must surrender the license to the board. 
Autl1: 37-1-136, 37-18-202, MCA Imp: 37-1-136, MCA 

7. The reason the Board is proposing this rule is to 
implement Section 37-1-136, MCA which allows the Board to 
adopt rules specifying grounds for disciplinary action and 
rules for providing different alternatives for such action, 

8. Interested persons may submit their data, views or 
arguments concerning the proposed amendments and adoptions in 
writing to the Board of Veterinary Medicine, 1424 9th Avenue, 
Helena, Montana, 59620-0407, no later than April 10, 1986. 

9. If a person who is directly affected by the proposed 
amendments and adoptions wishes to express his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any com.enta he haa to the Board of Veterinary 
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Medicine, 1424 9th Avenue, Helena, Montana, 59620-0407, no 
later than April 10, 1986. 

10. If the board receives requests for a public hearing 
on the proposed amendments and adoptions from either 10% or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments and adoptions, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision, or from an association 
having no less than 25 members who will be directly affected, 
a public hearing will be held at " later date. Notice of the 
hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 75 based on the 750 licensees in 
Montana. 

BOARD OF VETERINARY MEDICINE 
WILLIAM D. MCFARLAND, D.V.M. 
PRESIDENT 

BY: ~f.MM 
KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, March 13, 1986 

MAR Notice No. 8-64-12 5-3/13/86 



-321-

STATE OF MONTANA 
DUARTMENT OF COMMERCE 
~INANCIAL DIVISION 

IN THE IV.TTER OF Tiil: AMEND­
MENT of Rule 8.80.301 relating 
to advertising by conaumer 
loan lh:ensees 

TO: All Interested Persons. 

NOTICE OF TillE ~OPOSED 
AMENDMENT OF ~ULE 8.80.301 
RELATING TO ADVERTISING BY 
CONSUMER LOAN LICENSEES 

NO PUBLIC MEARING CONTEMPLATED 

1. On April 12, 1986 the Department of Commerce proposes 
to amend the above stated rule. 

2. The proposed amendment of 8.80.301 will read as 
follows: (new matter underlined, deleted matter 
interlined)(full text of the rule is located on pages 8-2346 
through 8-2348, Administrative Rules of Montana) 

8.80.301 ADVERTISING fit iKee~~ by aee eE ~fte Eeiiew­
~~~ ~ft~aee7 Uiiee~sea by ~fte state eE Me~te~arU ~• iiee~8ee 
8ftai~ state e~ i~aieate tftet ftS ~e eab;e8t te ea~e~vi8ie~ by 
tfte ae~e~tme~t e€ eemme~ee1 s~e~e e! Me~~·~•~ 

f2till Licensees shall maintain a file of all 
advertising, (written, printed, radio, television, etc.) for a 
period of at least twelve months after tite last date of its 
use or until an examination of the licensee has been 
accomplished by the Montana consumer loan commissioner. 

f3t~ All advertising copy shall have noted thereon 
the name or names of all advertising media used and the dates 
when such advertising appeared. 

t4t~ The full text of radio or television 
advertising shall be retained. Licensees shall not solicit 
loans by telephone excepting with present or former customers. 

f5t biee~8ee8 8ft&~~ ~•• aave~ti8e tftat ~ea~s a~e mase 
at iew ~atee7 ~·~ eftai± eaeft asve~ti8i~~ ee~tai~ ~ft~&8e8 8aeft 
&8 U~ewe8t ee8t7 U Dieweet ~etee7 U n~e ~ea te~erD ~ieee tfte~ 
ee8t7 D e~a Uea8ie• te ~e~ay7 D eP a~y etfteP eimi±e• te•me •• 
~ft~aee8 i~sieeti~~ tftat tfte eft&~988 !e~ a ~ea~ aPe 8M&~~ •~ 
~ew. 

fit Aave~ti8eme~te ~e!e~~i~~ te eft&~fesr ~ayme~t eeftea­
~ee7 e~ ees•• efta~± ••~••i~ a eem~iete etateme~t e~eeiEyi~~ 
•fte tete~ ~ambeP a~a eiee eE ~ayme~•• Pe~iPea •• ~ay a~ eb~i­
~a•t•~ eE ~ive~ eie~ ~fte ~etea Pate a~s ~ePieaie ~ayme~te 
efta~~ i~e~aae a~~ eft&P~ee a~s seete te tfte beP~ewe~ if 8aeft 
~etes ~atee a~s efta~~ee a~e ~et avei±eb~e te a~± be~~ewe~er 
•ft8~ eaeft asV8P.ieeme~t 8ft&~± e±ee etete tfte t~e a~d eiaee ef 
·~~~iee~te e~itib~er tfte 8eea~~ty a~a e~y etfteP ee~a~tie~e 
a~de~ WftiSft eaeft ~atee e~ Sfta~tee a~e avaiia&~~ 

t~t bie8~8ee8 8ft&~~ ~8t 8tate 8P 8a99e8t i~ a~y asveP­
tiei~9r ep i~ aay maftftePr tftat •fte ±ieeaeee wi±~ ~ey aaa s~e­
efta~te a ±eaft Wftieft tfte ~Pe8~ee•tve be~~ewe~ ft&8 witft a~etfte~ 
H:eeaee~ 

tBt bteeaeeee efta~~ ae• asve~tiee eP tive aay ~~emiamr 
s~eeea~•7 ~iEt e~ ~ebate te a~y be~~ewe~ e~ ~~ee~eetive 
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eePPeWeP 88 8 ee~~~aepat~e~ fep ~akt~~ eP Pe~eWtft~ a iee~; eK­
ee~t ~se aa;~e~ae~~ a~e ~he &ePPeweP fep ~he ~Pe~ayaea~ ei a 
ieaa wi~hia ~he MaK~M~M ie~ei •••e ei aii ehaP~ee ~aae 7 ~~ ae­
eePaa~ee wi~h •he ~Pevieieae ei •he Mea~aaa Seae~aeP heaa Ae~~ 

f9t hieeaeeee ehaii aet ~•e aay aaveP•iaia~ ws~eh e~a~ee 
ep ~~fepe ~hat ~he iiee~eee wiii make ieaae a~ aay epeeifiea 
Pa~e eP eheP~e, eP ieP aay epeeiiiea ~ePiea ef ~iae ~aieee ia 
eaeh aaa aii ef e~eh eaeee ~he iieefteee ~Peate e~eh privtie~e 
~e aii app±~eaate fer ieaae7 er ~aieee e~eh aaveFt~eeaeate 
eieaPiy ehew the type eP eiaee e£ appiiea~te7 the eee~rity aaa 
afty etheP Fe~ireaeftte ~eeeeeaPy fer appiieaate te ~aii£y £eF 
e~eh ~ePMe7 Pa~ee eP eha•~••~ 

f±9t hieefteeee ehaii ftet ~•• ee-eaiiea &±iaa eaveP~iee­
aeftte aer feP eKaapie7 ie •~ aavePtiee~e~t ~ivia~ e~iy a te±e­
~heae ft~mheP7 peet e££iee •• aewepa~eP eeK a~mheP7 eP a ~aae 
etheP the~ ~hat ei the iiee~ee~ 

t±±t ~iee~eeee ehe±i aet make a~y ieeft et e pate tft 
eKeeee e£ afty aavePtieea rate ei ehaP~e~ 

f±it Aavertieia~ ei ieaae £er the p~Ppeee e£ eeaeei~aat­
ia~ ·~tetaftai~~ esii~a~i·~· ie ~erai~tea~ 

t±at h~eefteeee are pePaittea ~e 
iee~e iaetr~ae~te p~r~ePtia~ te eK~eaa eFeai• te a berpeweF eP 
a preepee~ive &errewer te~eh ae Uereait eapae;U Uiettere e£ 
ePeai~,u ete~t e~iy whe~~ 

tet the eeapiete teKt e£ eaia i~etP~Mea~ hae &eea e~­
Mi~~ea te the eeMMieeie~er e£ eefte~aep ieeae ieF eKeMiaatie~ 
e~a ~he eeMMieaie~eP hee ~etified the iieeaeee i~ WFiti~~ that 
the ~ee e£ •he eeia iePM ie ~·~ a~eap~Peved7 aftd 

tat eaia iieefteee iee~ee eaid iaetr~aeat •e •~ iaaivi­
•~•± e~eeiiieaiiy ~eMedr e~a 

tet eaia iaaivta~ei hea eeea a e~ete~er ee a deb~eP ei 
eeicl. iiee~eee withia e ~e .. ied ~et te e!leeea twe yee•e,. ead 

tat eeia ±ieeaeee ell~Peeeiy eeveaaate wtth eeia &e .. .,eweP 
eP pree~eetive &ePPeweP te ee~e~MMe~e e ±eaa eP ieaae ~p te a 
defiftiteiy etated eP de~eraiae&ie MeKiM~M e~e~a~ e~ e re~e ae~ 
te eKeeed ~he e~Prea~ eppiiee&ie re~e ei eheP~e by 
~Peeeata~ie~ ei the e .. edit ears wi~he~~ eay ePea~t 
iavee~~~e~ie~ ep eeae~dera~ieR ei the vei~e ei ~he eee~rityT 

-~· tet eeia eredit ~aetr~aeat te detea aee~Pe~eiy ae ei the 
date e£ iee~e eaa eeatai~e e ter~iaatiea date e££eeeive e~ 
ieee~ wi~hia twe±ve ~eathe fpe~ ~he ae~e e£ iee~eaee 8y the 
ee!llpeayr eae1 

f£7 eeid ePeait iae~ .. ~~eft~ ie aet e £aeei~iie e£ e 
eheek7 dPa£~7 8ead7 ~ae~paaee peiiey er esy etheP fer~ e£ 
e~m~~~ereiei ~eper whieh we~ia tead te &e ieiee; ~ieieedia~r er 
aeeep~~veT aad 

f~t eeia epeai~ iaetP~!IIeft~ eieeriy ehewe the~ e ieea ead 
repeyaeat ~heree£r te~e~heP with eher~ee thepeea ie iaveivea~ 

f~4t YRaep ~fte pPeviaieae ei the Meatasa Seae~mer Aet; 
~he eseve iietea Pe~iatieae ehaii &e si~dia~ ~pea e±i iieea-
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eeee a"d e"fe~eee8ie 8y ~ke depe~~me"~ ef eemme~ee d~~ee~e~ 
~k~e~~a ~ke pewe~ ef ~~epe"e'ea e~ ~eveee~~oa ef i~eeaeeee~ 

(2) Licensees shall not use any advertising which is 
false, misleading or deceptive. 

(3) Licensees shall not use so-called blind 
advertisements as, for example, an advertisement g!ving only a 
telephone number, post office or newspaper box number or a 
name other than that of the licensee. 

(4) Licensees shall not use any advertising which is 
inconsistent with the Federal or Montana Comsumer Protection 
Acts or the regulations promulgated thereunder governing 
advertising. 

AUTH: 32-5-401, MCA Imp: 32-5-401, MCA 
3. The rule is being amended at the request of certain 

members of the industry for the follo\ ing reasons: The 
amended rule will remove antiquated rules which tended to 
stifle the ability of licensees to compete in the marketplace, 
and the changes will still guarantee the protection of the 
public interest. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, in writing to 
Fred Napier, Commissioner of Financial Institutions, 
Department of Commerce, 1424 9th Avenue, Helena, Montana, 
59620-0407, no later than April 10, 1986. 

5. If a person who is directly affected by the proposed 
amendments, wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he h~.s to Fred Napier, Commissioner of Financial 
Institutions, Department of Commerce, 1424 9th Avenue, Helena, 
Montana, 59620-0407, no later than April 10, 1986. 

6. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persona 
directly affected has been determined to be 3 based on the 26 
licensees in Montana. 

Certified to the Secretary 

5-3/13/86 

March 3, 1986. 
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BEFORE THE MONTANA STATE LIBRARY COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules pertaining to state 
coal severance tax funding to 
federations and grant pro­
grams and the repeal of ARM 
10.102.5101 

TO: All Interested Parties 

NOTICE OF PUBLIC HEARING ON THE 
PROPOSED REPEAL AND ADOPTION OF 
RULES PERTAINING TO STATE COAL 
SEVERANCE TAX FUNDING TO FEDERA­
TIONS AND GRANT PROGRAMS 

1. On May 3, 1986 at 1:30 p.m. a public hearing will be held 
in the Ambush-DryGulch Room of the Outlaw Inn, 1701 Highway 93 
South, Kalispell, Montana, to consider the repeal and adoption of 
proposed rules pertaining to state coal severance tax funding to 
federations and grant programs. 

2. The rule proposed to be repealed can be found on page 
10-1269 of the Administrative Rules of Montana. 

3. The proposed rules provide as follows: 

RULE I ALLOCATION OF FUNDING BETWEEN FEDERATIONS AND GRANT 
PROGRAMS (1) At its first meeting follow~ng receipt by the 
Library Commission of the estimate of the appropriation to public 
library federations the commission shall allocate all funds re­
ceived up to $500,000 to library federations according to the 
following formulas: 

(a) Th~ portion of the appropriation allocated to library 
federations shall be distributed among the six federations accord­
ing to the following formula: 50% of the first $250,000 shall be 
divided equally amor.g the six federations and 50% shall be allo­
cated on the basis of population within the six federations. 

(b) Any appropriation in excess of $250,000 shall be divided 
according to the following formula: 20% of the remainder shall 
be allocated equally among the six federations, 80% of the remain­
der shall be allocated among the six federations on the basis of 
population. 

AUTH: 22-1-103, MCA IMP: 22-1-413, MCA 

RULE II GRANT PROGRAMS AND APPLICATION PROCEDURE (1) The 
commission may allocate any funds in excess of $500,000 at its 
second meeting following receipt of the estimate from the Office 
of Budget and Program Planning to grant programs. 

(a) Applications for grants shall be made in writing to the 
State Library Commission giving such detail as may be necessary 
to satisfy the commission. 

(b) Applications from library federations must indicate the 
extent to which the grant is expected to help libraries achieve 
levels of service or strength as prescribed by the Montana Public 
Library Standards. 

(c) Grant applications from federations, individual librar­
ies and library networks shall be approved by the board of trus­
tees of the library or library network. 

(d) The applications shall be submitted to the Library 
Commission not later than four weeks after the Library Commission 
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announces the portion of appropriations set aside for grant 
proposals at its next scheduled meeting. Brief oral presenta­
tions in support of proposals are invited and questions may be 
asked by the commission. 

(e) The commission may limit the length of discussion on 
grant applications. 

(f) Any funds not allocated by the Library Commission to 
grant proposals shall be distributed in accordance with the for­
mula for allocation of the state appropriation to library federa­
tions as set forth in Rule I (1) (b). 

AUTH: 22-1-103, MCA IMP: 22-1-413, MCA 

RULE III PRIORITIZATION OF GRANT APPLICATIONS (1) The 
commiss~on shall priorit~ze grant applications by reference to 
the following unprioritized list of fundable grant program 
features: 

(a) Projects which enable libraries to meet one-time capi­
tal investment costs in collection development or automation of 

"libraries. 
· (b) Programs to provide assistance to local libraries in 
strengthening personnel. 

(c) Proposals which strengthen the ability of local librar­
ies to play their role in community centers. 

(d) Pilot projects to enable federations to utilize the 
resources of all member libraries. 

(e) Statewide projects which involve all federations or 
which enable federations to cooperate in offering services. 

(fl Pilot projects to strengthen core services which can 
be continued through regular federation funding. 

(g) Special projects which enable libraries to serve spec­
ial clients or address areas needing special attention. 

(h) Projects that enable local libraries and/or federations 
to enrich or extend library services. 

AUTH: 22-1-103, MCA IMP: 22-1-413, MCA 

4. The reason for the repeal of ARM 10.102.5101 is that 
22-1-103(9), MCA, gives the Montana State Library Commission the 
authority to designate federation areas and headquarters by 
resolution rather than by rules. 

5. The reason for the adoption of new Rules I, II, III is 
to implement sec. 22-1-413, MCA, which makes the Montana State 
Library Commission responsible for the allocation of state fund­
ing to public library federations. 

6. Interested parties may submit their data, views or argu­
ments concerning the proposed repeal and adoptions, either orally 
or in writing at the hearing. Written data, views or arguments 
may be submitted to Mary Jane West, Administrative Assistant, 
Montana State Library, 1515 E. 6th Avenue, Helena, Montana 59620, 
no later than April 16, 1986. 

7. Mary Hudspeth has been designated to preside over and 
conduct the hearing. 

Montana State Librarian 
certified to the Secretary of State March 3, 1986 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption ) NOTICE OF PUBLIC HEARING 
of a rule requiring notification ) FOR ADOPTION OF RULES 
underground ~torage tanks and ) 
interim prohibitions ) (Underground ~torage Tanks) 

To: All Interested Persons 

1. On April 3, 1986 at 10:30 a.m. a public hearing will 
be held in Room C209 of the Cogswell Building, 1400 Broadway, 
Helena, Montana, to consider the adoption of a rule pertaining 
to notification requirements for owners and operators of 
underground storage tanks and to an interim prohibition for 
installation of such tanks. 

2. The proposed rule does not replace or modify any 
section currently found in the Administrative Rules of 
Montana. 

3. The proposed rules provide as follows: 

RULE I DEFINITIONS In this chapter the following terms 
have 'the meanlngs or 1nterpretatio:ls indicated below and must 
be used in conjunction with and supplemental to those defini­
tions contained in section 75-10-403, MeA. 

(1) "Operator" means any person in control of, or having 
responsibility for the daily operation of tne undergr.ound 
storage tanks. 

(2) "Owner" means either: 
(a) in the case of an underground storage tank in use on 

November 8, 1984 or brought into use after that date, any 
person who owns an underground storage tank used for the 
storage, use, or dispensing of regulated substances, or 

(b) in the case of any underground storage tank in use 
before November 8, 1984, but no longer in use on that date, 
any person who owned such tank immediately before discontinu­
ation of its use. 

(3) "Release or leak" means any spilling, leaking, emit­
ting, discharging, escaping, leaching, or disposing from an 
underground storage tank of the regulated substance into 
groundwater, surface water, surface soils, or subsurface 
soils. 

( 4) "Groundwater" means water below the land surface in 
a 2one of saturation. 

(5) "New tank performance standards" shall include but 
need not be limited to design, construction, installation, 
release, detection and compatibility standards. 

( 6) "RCRA" means the federal Resource Conservation and 
Recovery Act of 1986 as amended, 42 u.s.c. section 6901 et 
~· The department does not intend to incorporate oy 
reference the provisions of RCRA. 
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( 7) "CERCLA" means the federal Comprehensive Environ­
mental Response, Compensation and Liability Act of 1980 as 
amended, 42 u.s.c. section 9601 et ~· The department does 
not intend to incorporate by reference the provisions of 
CERCLA. 

RULE II NOTIFICATION RE~UIREMENTS (1) On or before 
May 8, l9B6, each owner o an underground storage tank 
currently in use must submit, in the form prescribed in 
section ( 9) of this rule, a notice of the existence of such 
tank to the department. 

( 2) On or before May 8, 1986, each owner of au under­
ground storage tank taken out of operation after January 1, 
1974 (unless the owner knows that such tank has been removed 
from the ground) must submit, in the form prescribed in sec­
tion (9) of this rule, a notice of the existence of such tank 
to the department. 

( 3) Any owner who brings an underground storage tank 
into use after May 8, 1986, must, within 30 days of bringing 
such tank into use, submit, in the form prescribed in section 
( 9) of this rule, a notice of the existence of such tank to 
the department. 

(4) Owners required to submit notices to the department 
under sections ( 1) through ( 3) of this rule must provide the 
required notice for each underground storage tank they own. 
owners may provide notice of several tanks using one notifica­
tion form, but owners who own tanks located at more than one 
place of operation must file a separate notification form for 
each separate place of operation. 

(5) Notices required to be submitted under sections (1) 
through (3) of this rule must provide all of the information 
indicated on the prescribed form described in section (9) of 
this rule for each tank for which notice must be given. 

( 6) Any person who deposits regulated substances from 
December 9, 1985 through May 9, 1987, in an underground stor­
age tank must make reasonable efforts to notify the owner or 
operator of such tank of the owner's obligations under sec­
tions (1) through (3) of this rule. 

( 7) Beginning 30 days after the department issues new 
tank performance standards pursuant to section 75-10-405, MCA, 
any person who sells a tank intended to be used as an under­
ground storage tank must notify the purchaser of such tank of 
the owner's notification obligations under sections (1) 
through (3) of this rule. 

(8) Sections (1) through (3) of this rule do not apply 
to tanks for which notice was given pursuant to section l03(c) 
of the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980. 

(9) The form which must be used for notice submitted to 
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the department under this rule is department form, "Notifica­
tion for Underground Storage Tanks", EPA form 7530-1 (11-85) 
DHES Revised 2-86. 

(10) The department hereby adopts and incorporates by 
reference the form entitled "Notification for Underground 
Storage Tanks", EPA form 7530-1 (ll-85) DHES Revised 2-86, 
which form asks for information including but not limited to 
ownership, location, age, material of construction, capacit¥, 
use, and internal and external construction. copies of th~s 
form may be obtained from the Solid Waste Bureau, Department 
of Health and Environmental Sciences, Cosgwell Building, 
Capitol Station, Helena, Montana 59620. 

RULE III INTERIM PROHIBITION FOR INSTALLATION Beginning 
from the effect~ve date of th~s rule and unhl the effective 
date of new tank performance standards promulgated under 
section 75-10-405, MCA, no person may install an underground 
storage tank for the purpose of storing regulated substances 
unless such tank (whether of single or double wall construc­
tion) has the following characteristics: 

(1) will prevent releases due to corrosion or structural 
failure for the operational life of the tank, 

(2) is cathodically protected against corrosion, con­
structed of noncorrosive material, steel clad with a noncorro­
sive material, or designed in a manner to prevent the release 
or threatened release of any stored substance, and 

(3) the material used in the construction or lining of 
the tank is compatible with the substance to be stored. 

4. The department is proposing these rules to implement 
amendments to Section 75-10-405, MCA, passed by the 1985 
legislature to adopt requirements for reporting by owners and 
operators of underground storage tanks. The purpose of these 
notification requirements is to collect information so that 
the department can develop an inventory of underground storage 
tanks including location, age, use size, and type, of such 
tanks. The interim requirements are intended to prevent 
leakage until the new performance standards are adopted. 

5. Interested persons may present their data, views, or 
ar7UIDents, either orally or in writing, at the hearing. 
Wr~tten data, views, or arguments may also be submitted to 
Robert L. Solomon, Cogswell Building, Capitol Complex, Helena, 
MT, no later than April 11, 1986. 

6. Robert L. Solomon, Cogswell Building, capitol Com­
plex, Helena, Montana, has been designated to preside over and 
conduct the hearing. 

7. The authority of the department to make the proposed 
rule is based on section 75-10-405, MCA, and the rule imple­
ments section 75-10-405, MCA. 
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Certified to the Secretary of State March 3, 1986. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of R~les 46.12.204, 
46.12.501 and 46.12.502 per­
taining to co-payments for 
licensed clinical social 
workers' services 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.204, 46.12.501 
AND 46.12.502 PERTAINING TO 
CO-PAYMENTS FOR LICENSED 
CLINICAL SOCIAL WORKERS' 
SERVICES 

TO: All Interested Persons 

1. On April 2, 1986, at 1:00 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to con­
sider the proposed amendment of il.~les 46.12.204, 46.12,501 and 
46,12,502 pertaining to co-payments for licensed clinical 
social workers' services. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.204 RECIPIENT REQUIPBMENTS, CC-rAYMENTS (1) Each 
recipient, unless eligible for an exemption, m~st pay to the 
provider the following co-payments not to exceed the cost of 
the service: 

s~bsections (1) (a) through (1) (q) remain the same. 
(r) eyeglasses, $1.00 per service: afte 
(s) physician's services, $1.00 per service.,.L and 
(t) licensed clinical social workers' services, $.50 per 

service. 
s~bsection~ 17) through 14) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
JMP: Sec. 53-6-141 MCA 

46.12.501 SERVICES PROV!nED Subsections 11) through 
(1) lu) remain the same. 

(v) psychological services..-: 
(w) licensed clinical social workers' services. 
s~bsection 12) remains the same. 

AUTH: Sec. 53-6-113 MCA 
I~P: Sec. 53-6-103 and 53-6-141 MCA 

46.12.502 SERVICES NOT PROVIDED BY THE MEDICAID PROGRAM 
S~bsections (1) through (2) (e) remain the same. 
f£t--p~yefii~e~±e-~ee±a~-we~k-ee~v±eeet 
(~f) mid-wifery services: 
fA~--eee~a~-werk-ee~v±eeet 
(±£) physical therapy aide services: 
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physician assistant services; 
nonphysician surgical assistance services; 
nutritional services; 
masseur or masseuse services; 
dietary supplements; 
homemaker services; and 
telephone service in home, remodeling of home, 

service, car repair and/or modification of automo-
bile. 

subsections (3) through (3) (d) remain the same. 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-103, 53-6-141 and 53-6-402 MCA 

3. Licensed clinical social workers' services were 
added as f'edicaid services under optional services effective 
October 18, 1985. The rules governing co-pay, covered 
services and excluded services were not updated at the same 
tirne. These proposed amendments will bring licensed clinical 
social workers' services in line with other services by 
imposing a nominal co-payment on these services as a 
utilization control/cost containment measure. 

4. !nterested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments ml!l.y also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser­
vices, P.o. Box 4210, Helena, Mont:ana 59604, no later than 
April 10, 1986. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has-~ been designated to preside 
over and conduct the hearing. 

Certified to the Secretary of State --~F~e~b~rua~rv~~2~8~-------' 1986. 
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BEFORE THE DEPART~.ENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

·sTATE OF MONTANA 

In the matter of the amend­
ment of Rules 4,.12.3002, 
46.12.3804 and 46.12.3805 
pertaining to eligibility 
determinations for SSI- and 
AFDC-medically needy 
assistance and Rule 
46.12.3003 pertaining to 
mandatory social security 
number requirements 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RUI.ES 46,12.3002, 
46.12.3804 AND 46.12.3805 
PERTAINING TO ELIGIBILITY 
DETEFMINATIONS rCR SSI- AND 
AFDC-MEDICALLY NEEDY 
ASSISTANCE AND RULE 
46.12.3003 PERTAINING TO 
MANDATORY SOCIAL SECURITY 
NUMBER REQUIREMENTS 

1. On April 2, 1986, at 9:30 a.m, a public hearing will 
be held in Room 107 of the Social and Rehabilitation services 
Building, 111 Sanders, Helena, Montana, to consider the 
proposed amendment of Rules 46.12.3002, 46.12.3804 and 
46,12. 3805 pertaining to eligibility determinations for sst­
and AFDC-medically needy assistance and Rule 46.12.3003 
pertaining to mandatory Social Security number requirements. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.3002 DETERMINATION OF ELIGIBILITY Subsections (1) 
through (4) (a) /I) remain the same. 

~8}--Per-preepee~ive-eevera!eT-e~i!ihi~i~y-ie-!r&ft~ea-fer 
~he-mefteh-previaea-~~-iftaivia~ei-me~-a!i-e~i!ihi!!~y-erieer!e 
ehe-fire~-memeft~-ef-•he-f!re~-aay-ef-ehe-mefteftT-eKeepe-~he~. 

~i~--~er-me&!eaiiy--fteeay-iRaiv!a~eie7-preepee~!ve-eever­
e~e-he!tfte-wheft-!ft~rrea--~eaieal-eKpefteee-are-!reaeer-•haft-er 
·~~ai-•e-•he-re~~irea-ifte~rmefte-fer-~he-preepee•!ve-peri&dT 

~·~--Per--re•reae~ive--eevera!•T--eii!ihil!•y--!s-!rafteea 
he!tftfttft!-ehe-f!ree-aay-ef-~he- .. hira-mefteh-aefere-ehe-~fteh-ef 
appl!eaeteft-previaea-ehe--!fta!v!d~ei--mee-ai~-ehe--e~i!ihi!!ey 
eeftaieiefte-a~rtft!-ehe-r~•reeee!ve-peried7 -eK~epe-•hee• 

~i~--~er-mea!ee!~y-fteeay--iftaiv!a~eieT-reereeeeiv~-eever­
a!e-he!tfte-wheft-!fte~rrea-meaieai--eKpefteee-ere-~ree~er-eheft-er 
·~~ai-~e-~he-re~~ired-~fte~rm~fte-fer-~h~-reereee•ive-per!edT 

(b For cover a e of a ed blind and disabled ersons 
whose e gl.bi ty s relate to t e supplemental secur ty 
income proqraml eliJibility is ijranted for the mnnth provided 
the resource e igib lity criteru is met the first moment of 
the first day of that month and all other eligibility criteria 
are met for that month. 

(c) For coverage of parents and children whose elilibil­
it is re1~ted to the aid to families with de ndent ch ldren 
program, eliqibilJ.ty s the month if al i 

MAR Notice No. 46-2-463 5-3/13/86 



-333-

application, 

AUTH: Sec. 53-6-113 MCA 
IMP: See. 53-6-132 and 53-6-133 MCA 

46,12,3003 REDETERMINATION OF ELIGIBILITY Subsections 
(1) through (2) (a) remain the same. 

(3) In redetermining eligibility, the department will 
also review case records for the recipient's SSN or, in the 
case of families, each family member's SSN. If the case 
record does not contain the SSN's, the department will re~~e•~ 
b~~-ft~~ require them in accordance with ARM 46.12.3001(6). 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-142 MCA 

46,12,3804 INCOME ELIGIBILITY, NON-INSTITUTIONALIZED 
MEDICALLY NEEDY Subsections (1) through (1) (a) (iii) 

remain the same. 
(b) For groups under non-institutionalized SSI-related 

individuals and couples, quarterly countable income will be 
determined using the SSI income requirements set forth in 20 
CFR, Part 416, Subpart K, as amended through March 1, 1986, ae 
•~pper~e&-~~-ePRr-Pa~-~~r~~-~T--~~~-P&~-4;&7 
S~bpar~-~. which contains the SSI criteria for evaluating 
income, includ1ng the income of financially responsible 
relatives~7-e~&-~~-P&~-4;&7-~~r~-~-~~-~he-SSi 
er~~eria-4er-~~~~~~~~. The department 
hereby adopts and incorporates by reference 20 CFRL Part 416, 
Subpart• ~-e~ K~, as amended through March 1, 1986. A copy 
of these federal regulations may be obtained from the 
Department of Sncial and Rehabilitation Services, Economic 
Assistance Division, P.o. Box 4210, 111 Sanders, Helena, 
Montana 59604. 

Subsections (1) (b) (i) through (4) (c) remain the same. 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 ~lCA 
IMP: Sec. 53-2-?01, 53-6-101, 53-6-131 and 53-6-402 MCA 

46.12.3805 RESOURCE STANDARD~ NON-INSTITUTrONALIZED 
MEDICALLY NEEDY (1) Per-~re~pe-~ft&er-fteft-ifte~i~~~i~ftal-

imee--APB€-re~e~ed--~em~l~es--eftd--ekiiereftT-~ke-AFB€-reee~ree 
s~eftaarae-ee~-~er~k-ift-~RM-46T;9T496-wi;i-ee-~eed-~e-de~e~mifte 
wke~ker-~ke-~amiiy-ie-el~~~ele-w~~k-reepee~-~e-reee~reesT The 
following table sets forth the resource standards applicnbl'e 
for the medically needy program. To be eligible with respect 
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ce& must not exceed 

01/01/86 01/01/87 01/01/88 01/01/89 
Family to to to to 
Size 12/TI/86 12/TI/87 12/TI/88 12/ll/89 

1 1,700 1,800 1,900 2,000 
2 2,550 2,700 2,850 3,000 

$100 will be added to the standard for two (2) for each 
additional family member. 

(a) In the case of individuals under 21 who are ineligi­
ble for medicaid under ARM 46.12.3401(1) (b) (iii) and ARM 
46.12.3401(3), the above cited APBe resource standards will be 
used to determine whether the individual in his placement is 
eligible with respect to resources. Because the individual is 
not living with his parent, parental resources will be 
considered only when actually contributed. 

(2) For groups under non-institutionalized SSI-related 
individuals and couples, the SSI resource standards set fortn 
in 20 CFR, Part 416, subpart L, as amended through March 1 1 
1986, ae-~~-i<:I-~,--Par~-~~-~-a:, will be 
used to determine whether the individual or couple is eligible 
with respect to resources. 20 CFR Part 416, Subpart L, 
contains the SSI criteria for evaluating resources, including 
the resources of financially responsible relatives. 7--e:nd--J!.O 
8PR--Par~--+t&r-~-~r-~~-~-~--e~i~e~ie--fer 
e¥a~~a~ift~-femi~y-re~e~ieftehi~I!IY The department hereby adopts 
and incorporates by reference 20 CFR~ Part 416, Subparts J-afts 
L~, as amended throuth March 1, 1986. A copy of these federal 
regulat1ons may be o tained from the Department of Social and 
Rehabilitation Services, Economic Assistance Division, P. 0. 
Box 4210, 111 Sanders, Helena, Montana 59604. 

(a) The exemption from the resources requirements 
relating to financially responsible relatives as described at 
ARM 46.12.3603(2) (b) applies to individuals applying as 
medically needy. 

(3) Under subsections (1) and (2), countable resources 
may shall not exceed the applicable standards during ~he 
'!~er~er:l:y--pe!!"i-od any retroactive or prospective month over 
which income is evaluated. 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA 
IMP: Sec. 53-2-201 1 53-6-101 1 53-6-131 and 53-6-402 MCA 

3. Additional amendments to ARM 46.12.3002 have been 
proposed to clarify the eligibility requirements of that 
section. No substantive changes have resulted from these 
amendments. ARM 46.12.3804 and 46.12.3805 have been amended 
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to conform to the Tax Equity and Fiscal Pesponsibili ty Act 
(TEFRA) mandate of one income and resource standard for the 
non-institutionalized SSI- and AFDC-related medically needy 
programs. This change will also bring these sections into 
conformity with applicable fed~ral regulations. 

The incorporations by reference to 20 C'FR, Part 416, 
Subparts K and L, have been updated as amended tc t~arch 1, 
1986, The amendments to 20 CFR, Part 416, Subpa"t K, 
generally set forth income requirements for determining 
eligibility for SSI benefits. The amendments to 20 CFR, Part 
416, Subpart L, generally set forth resources and exclusions 
to be taken into account for determining eligibility for ssr 
benefits. 

ARM 46.12.3001(6) was recently amended to require Soci<"l 
Security numbers as a condition of eligibility. ARM 
46,12.3003 should have been amended accordingly at that time 
but was overlooked, This notice is necessary to correct the 
resulting inconsistency. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser­
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
April 10, 1986, 

5, The Office of Legal Affairs, Department of Social 
and P.ehabili tation Services has been designated to preside 
over and conduct the hearing. 

March 3 
Certified to the Secretary of State --------------------' 1986, 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matte~ of the amendments 
regarding Alfalfa Leafcutting Bee 
Rules 4.12,1205 and 4.12.1207 

TO: All Interested Persons: 

NOTICE OF ADOPTION 
OF AMENDMEJ>;TS TO 
Alfalfa Leafcutting 
Bee Rules 4.12.1205 
and 4.12.1207 

1. On January 16, 1986 the Department of Agriculture 
published notice of the proposed adoption of amendments of 
ARM 4.12.1205 and 4.12.1207 regarding the certification of 
imported alfalfa leafcutting bees on pages 6 and 7 of 1986 
Montana Administrative Register issue number 1. 

2. The department has adopted the rule as proposed. 
3. The department received one comment from Dave 

Cogley of the Legislative Council requesting amplification 
of the statement of necessity. 

Response: The department has determined that areas in 
Montana exist where chalkbrood is found in alfalfa 
leafcutting bees. The alfalfa leafcutting bee growers have 
demonstrated to the department that it is difficult to 
import alfalfa leafcutting bees that contain no levels of 
chalkbrood. It is therefore necessary to loosen the 
restrictions for importing alfalfa leafcutting bees so as to 
permit growers to be able to replenish their inventories of 
bees without undue hardship. The amendment to the rule 
deleting reference to storing imported bees at Montana State 
University is necessary to reflect the change in the law 
that removed the requirement of a bee lab at M.S.U. The 
department now conducts the laboratory analysis at its 
Helena office headquarters. Therefore, the previous 
restriction in the rules must be deleted. 

4. No other comments or testimony were received. 

Certified to the_Secretary of State March 3, 1986. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of adoption 
of rules pertaining to 
designation of noxious weeds 
pursuant to the County Weed 
Control Act 

TO ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION OF 
NEW RULES DESIGNATING 
NOXIOUS WEEDS PURSUANT 
TO COUNTY WEED CONTROL ACT 
RULE I - 4.5.201; RULE II -
4.5.202; RULE III - 4.5.203 

1. On February 28, 1986 at 10 a.m. the Department of 
Agriculture held a public hearing in Room 225 of the 
Agriculture/Livestock Building, Helena, Montana to consider 
the adoption of the abo,•e stated new rules at pages 88 and 
89, 1986 Montana Administrative Register, issue number 2. 

2. The rules were adopted as proposed. 
3. The department received no comments critical of 

the rules. 
Comment: The department did receive two 

recommendations for additional weeds placed on the list. 
Mr. William Otten recommended that the department include 
Common Tansy (Tanacetun vulgare L.) and Westeck proposed the 
addition of sulfur cinquefoil (Potentilla recta), common 
toadflax (linaria vulgaris), ox-eye daisy (Chrfsanthemum 
leucanthemum), scot's broom (Cytisus scoparius , 
houndstongue (Cfnoqlossum offiunale) and muskthistle 
(Carduus nutans • Westech further suggested that the 
following grasses and forbs be included in a category 3 
list: ~ tectorum, Bromus japonicus, Salsola iberica, 
Kochia scoparia. ------

Respon~e: The department acknowledges that these 
plants suggested for inclusion on the weed list possess some 
of the elements of the weeds listed. They, for various 
reasons, will not be included on the statewide list. The 
department determined that common tansy, sulfur cinguefoil, 
common toadflax, ox-eye daisy and scot's broom are found in 
limited areas of the state and do not presently pose a 
threat of rapid spreading throughout the state. The 
department determined that houndstongue and musk thistle are 
biennial and as such need to be treated differently. 
However, including biennials on the list at this time would 
create the problem of an excessively long list that would 
create major administrative problems for the counties. The 
listed grasses and forbs admittedly may create economic harm 
but were not included on the list due to major feasibility 
problems with designating them as statewide weeds. 

It is for these reasons that the department decided to 
stay with its original proposed list. The department plans 
to review and revise this list on a periodic basis so as to 
keep current the weed list to the ecological condition of 
the state. The department will carefully scrutinize the 
weeds suggested above and consider them for inclusion on the 
list if conditions change. These weeds and others may still 
be included on the county weed lists and can be handled on 
the local level. 
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Comment: Dave Cogley of the Legislative Council 
expressed that the department ~eeded further clarifLcation 
of its statement of necessity. 

Response: The department finds it necessary to 
implement these rules so as to meet the legislati"e 
statutory mandate. These rules are necessary to implement a 
consistent and manageable noxious weed program throughout 
the state. The list establishes the necessary minimum weeds 
that each local weed district must consider for its weed 
control programs. 

4. The department recei"ed letters in support for the 
rules as proposed from James Freeman, Bill Hardman, William 
Hiett, Jr., Richard E. Grady and Stuart H. Doggett. 

5. No other comments or testimony were received. 

Certified to the Secretary of State March 3, 1986 
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BEFORE THE HIGHWAY COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of Rules I and 
II, the amendment of Rules 
18.6.202, 18.6.211, 
18.6.212, 18,6.213, 
18.6.214, 18.6.221, 
18.6.231, 18.6.251 and 
18,6,271, and the repeal 
of Rule 18.6.272 
concerning the regulation 
of outdoor advertising. 

NOTICE OF THE ADOPTION OF 
RULES I AND II, THE 
AMENDMENT OF RULES 
18.6.202, 18.6.211, 
18,6.212, 18.6.213, 
18.6.214, 18.6.221, 
18.6.231, 18.6.251 AND 
18,6,271, AND THE REPEAL 
OF RULE 18.6.272 ON 
OUTDOOR ADVERTISING 

TO: All Interested Persons: 

1. On October 17, 1985, the Highway Commission 
published notice of the proposed adoption of two new rules, 
amendment of rules 18.6.202, 18.6.211, 18.6.212, 18.6.213, 
18.6.214, 18.6.221, 18.6.231, 18.6.251 and 18.6,271, and 
the repeal of rule 18.6.272 concerning the regulation of 
outdoor advertising at page 1482 of the 1985 Montana 
Administrative Register, issue number 19. 

2. The com.-nission has adopted Rule I-18.6.203 
UNZONED COMMERCIAL OR INDUSTRIAL AREA as proposed with the 
following changes: 

(1) The permanent buildings or improvements compris­
~ business used to qualify an area must be located e~ 
ia~s--~~~-~-~e--e~~-~-~-i~te~stote 
~ighway--~±g~~-~-wey,--~-~-~--&~~ba~ft~~--e~ 
imp~B~emeftts-eemp~isiftg-the-h~~ifte~~-m~st-he-iee~tee within 
660 feet of the right-of-way of an interstate or primary 
highway. 

(2) The business itsei'i§ must be clearly visible to 
the traveling public and be easily recognizable as a 
commercial or industrial activity. Signs, displays or 
other devices identifying the business may be considered in 
the determination of visibilit:):· A business located on 
what is otherwise used as residential property will not 
qualify an area as an unzoned commercial or industrial area 
if only a portion of the building so used is visible aftd-i£ 
the-p«>perty-~~-he--pri.11>e.fi--i,.-~}--r-~-the 

hi9hway. 
Subsections (3) and (4) are adopted as proposed. 
3. The commission has adopted Rule II-18.6.245 NON 

COMMERCIAL SIGNS as proposed. 
4. The commission has amended Rule 18.6.202 

DEFINITIONS as proposed with the following changes to 
subsect1ons (2) and (4). Subsections (1) and (3) are 
amended as proposed. 
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(2) On-Premise Signs.,. means signs Si'fl'l!! erected on 
property for the sole purpose of advertising its sale or 
lease; or for of advertising an activity conducted on the 
property. ~alify as an on-premise sign, a sign ad­
vertising an activity conducted on the property must be 
located on the land actually used or occupied by the 
act~vity. The extent of the pro~erty used for the activity 
includes its buildings, a!'ls par ing area AND INCORPORATED 
LANDSCAPED AREAS but does not include vacant land or land 
used for unrelated activities. Boundaries wh~ch 1.n the 
judgment of the Commission are fabricated solely to circum­
vent the intent and purpose of this definition shall be 
disregarded. 

(4) Conforming Sign means one which was lawfully 
erected and which complies with S~a~e-~~~-~~~ 
il'\-~-ec> spacing, zoning, size, e:!'le lighting and all 
other ie,e:i requirements UNDER THE OUTDOOR ADVERTISING ACT 
AND THE OUTDOOR ADVERTISING REGULATIONS, 

5. The commission has amended Rules 18,6,211 
PERMITS, 18.6.212 PERMIT APPLICATIONS - NEW SIGN SITES, 
18,6,213 PERMIT ATTACHMENT, and l8,6.2l4 RENEWALS as 
proposed. 

6. The commission has amended Rule 18.6.221 NEW SIGN 
ERECTION as proposed with the following changes in 
subsect1.on (2): 

(2) A permit issued for a new sign will become 
invalid ~o~r ~hree FOUR months after the date it is issued 
if i~-+te-s-'f>O'C--been the sign has not been erected and the 
permit has not been ~ffixed to the sign ~~-wa~-i~~~l'l~-~~ 
eover by ~he-e~pire~iol'\-o~-~he:~-period. 

Subsections (1) and (3) are amended as proposed. 
7. The commission has amended Rule 18.6.231 SIGN 

SPACING by amending portions of subsection (5) as follows: 
(a) 'l'he-e-Me---ftleed-"S'i"'Jf'""~ DOUBLE-FACED SIGNS 

may be positioned side by side on a single structure or 
stacked vertically on a single structure, and are to be 
considered as one sign for spacing and permitting purposes. 

(c) V-Type signs ARE TWO SIGNS IN THE SHAPE OF THE 
LETTER V OR A TRIANGLE WHEN VIEWED FROM ABOVE, WITH THEIR 
FACES ORIENTED IN DIFFERENT DIRECTIONS AND LOCATED NO MORE 
THAN lS FEET APART AT THEIR CLOSEST POINTS. 

The remainder of the rule is unchanged, 
8. The commission has amended Rule 18.6.251 REPAIR 

OF SIGNS as proposed with the following changes to 
subsection (1) (e): 

(e) In no case wi!i may the repair, maintenance, or 
re-erection of non-conforming signs (or signs in conforming 
areas which do not meet. required size, lighting and spacing 
criteria) result in AN INCREASE IN THE AREA USED TO DISPLAY 
ADVERTISING COPY OR an increase of height, width, or areas 
over the height, width or area of the sign when first 
permitted; also, in no case wiii ~ the repair, mainte-
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nance or re-erection of a sign result in a substantial 
upgrading of the type e£ or value of the sign. (For 
example, a change from wood to steel structure or a change 
from unilluminated to illuminated would constitute a 
substantial upgrading.) Ne-aeai~ie~e!-faei~9s-Mey-ee-aeeee 

te-~~-ee~~~~~-~~. NEW ADVERTISING COPY MAY BE 
PLACED UPON AN EXISTING FACE SO LONG AS THE AREA USED FOR 
ADVERTISING DISPI.AY IS NOT INCREASED. 

The remainder of subsections ( 1) and ( 2) are amend eel 
as proposed, 

9, The commission has amended Rule 18.6.271 as 
follows: 

18.6,271 OUTDOOR ADVERTISING REGULATIONS TO APPLY TO 
RECENTLY nESIGNATED PRIMARY ROUTES (1) The Montana 
Highway Commission hes-~-~...-i"l'l--hi-qhw6y-~-~ 
ti'le-Fetl-e-r'ti~-M~~-Sy~~-ene-f>i~~~ occa­
sionally designates additional highways as a part ort"fie 
Federal Aid Primary System. Outdoor advertising signs 
e'l:e~g-~-&fePeMen~ienee-~ visible from the primary 
system are een~re'l:'l:ed regulated by reg~'l:e~±ens-eenteinea-in 
ARM--:Hl-,-6-,-;!{l-}--~hre~gh-~-'1:8,.6.,.i63--a-nd--~ll.e-~-re­

!I~P±e~±e~s-~~-~~ the Montana Outdoor Advertising 
Act, Sections 75-15-101 through 75-15-134, MCA, and the 
regulations of this sub-chapter. Permits for ~he-ferege±~g 
signs visible from newly designated primary highways must 
be secured from the Department pursuant to ARM 18,6, 211, 
Applications for permits must be received by the Department 
ey-~~~e-~--~~ within six months of RECEIPT OF NOTICE OF 
the designation of a h1ghway to the primary system. THE 
DEPARTMENT WILL NOTIFY THE SIGN OWNERS OR SIGN SITE OWNERS 
EITHER PERSONALLY OR IN WRITING OF SUCH DESIGNATION. 

subsect1on (2) has been amended as proposed. 
10. The commission has repealed Rule 18.6.272 

regarding the outdoor advertising permit application form, 
which is found on pages 18-144 through 18-147 of the 
Administrative Rules of Montana. 

11, At the public hearing, adverse comments were 
received from Myhre Advertising Company, which was also 
speaking for Butte Neon, Hardenburg Outdoor Advertising and 
Epcon Sign Company; Hall Advertising Company; Town Pump, 
Inc. and affiliates; and G.F. Mcinturff, III. The 
commission has considered all verbal and written comments 
received. The following is a summary of the comments 
received and the commission responses. 

The opponents objected to subsection (1) of Rule I for 
the reason that the restriction of unzoned commercial areas 
to property immediately adjacent to the right-of-way is 
contrary to the intent of section 75-15-103(14), MCA. In 
response, both the Department of Highways and Myhre 
Advertising submitted the alternate language which is 
adopted by this commission and which omits the requirements 

5-3/13/86 Montana Administrative Register 



-342-

that the property qualifying as unzoned commercial or 
industrial area be located adjacent to the right-of-way. 

The opponents objected to subsection (2) of Rule I 
because they believed that it is subjective and would be 
interpreted differently by each agent. Town Pump, Inc. 
objected on the basis that it felt the result of the rule 
would be to increase the visibility of businesses to the 
traveling public, thereby creating a greater eyesore. Both 
the Department and Myhre Advertising subsequently' proposed 
different language, The commission believes that a clari­
fication of the requirement of visibility of a qualifying 
business is necessary to aid in the interpretation of 
section 75-15-103 (1) (c) by right-of-way agents. The 
commission therefore adopts the proposed language with the 
omission of part of the last sentence referring to the 
appearance of property as primarily residential and with 
the adoption of some of the language proposed by Myhre 
Advertising. The commission agrees that signs, displays, 
or devices identifying a business may be considered in a 
determination of visibility. The other characteristics 
offered by Myhre, those of reasonable public access, 
inventory on the premises, tools of the trade, or telephone 
access, are hereby rejected because although they are 
characteristic of businesses, they do not generally affect 
the visibility of the business activity from the main 
traveled way. 

Hall Advertising and Mr. Mcinturff objected to 
subsection (3) of Rule I with the assertion that the 
location of a business in a zoned area establishes a 
commercial area and should not prohibit it from creating an 
unzoned commercial area outside of the zoned area, espe­
cially where the business is located partially outside the 
zoned area. The commission has adopted the subsection as 
proposed because the Outdoor ~dvertising Act distinguishes 
between zoned and unzoned areas. Section 75-15-111 (1) (e), 
MCA requires that unzoned commercial or industrial areas be 
determined by the actual land uses. The definition of an 
unzoned commercial or industrial area in section 
75-15-103(14) limits it to an unzoned area which is 
occupied by one or more industrial or commercial activ­
ities. The proposed language of subsection (3) clarifies 
this requirement and is adopted. 

There were no opponents to subsection ( 4) of Rule I 
which is merely being moved from Rule 18.6.202. 

Hall Advertising was the only opponent to Rule II. 
Mr. Keeter, its owner, objected on the basis that he 
believes the rule puts restrictions on First Amendment 
rights. He does not believe that the commission has the 
jurisdiction to restrict noncommercial speech. The commis­
sion is adopting the rule as proposed, The Outdoor Ad­
vertising Act does not specifically address noncommercial 
speech and therefore has not exempted control of noncommer­
cial speech where it falls within the aefinition of outdoor 
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advertising. Because noncomrnercia 1 speech is entitled to 
protection under the Act, the rule clarifies that noncom­
mercial messages will be regulated in the same manner as 
commercial speech. Where the signs are located on the 
property of the sign owner, they will be coPs ide red on 
premise signs. In all other situations, the signs must 
comply with the Out.door Advertising Act if they fall within 
the jurisdiction of the Act. 

Opponents to the amendment of section 18.6.202 
objected to the amendment of subsection (2) for the reasons 
that the proposed restrictions were arbitrary and would not 
permit the use of landscaped areas in determining the 
business premises. The commission believes that 
clarification of the extant of the on-premise area is 
necessary but has amended the rule to include landscaped 
areas. The changes include some of the language 
subsequently proposed by the Department and by Myhre 
Advertising. 

There were no opponents to the proposed amendments of 
Rules 18.6,211 and 18.6.212 and the rules have been amended 
as proposed. 

Mr. Keeter of Hall Advertising opposed the amendment 
of Rule 18.6.213 for the reason that the sign owner should 
be granted time to rectify a problem with a sign before it 
is termed illegal so long as it is in a legal location. 
The commission rejects his objection because Rule 18.6.213 
clearly requires the sign owner to be responsible for 
permit attachment, The amendment merely clarifies the 
existing rule which allows the Department the discretion to 
cancel a permit for violation of the rule. The sign owner 
has 30 days to rectify the deficiency and if he fails to do 
so, the sign will be illegal because it violates the 
requirement of section 75-15-122 (3), MCA, as well as the 
rule. 

There were no opponents to Rule 18.6,214 and it has 
been amended as proposed. 

Both Hall Advertising and Myhre Advertising objected 
to the amendment of Rule 18.6,221 to reduce the period for 
erecting signs to three months because weather conditions 
often interfere with erection of signs. The commission has 
accepted their objection, and the rule is amended as 
proposed with the omission of the change to three months. 

Both Myhre Advertising and Hall Advertising objected 
to the amendment of Rule 18.6.231 regarding sign facings 
and v-type signs. The commission agrees that the rules 
should be clarified. The commission has therefore amended 
the rule by adopting the proposed language of Myhre Ad­
vertising on nouble-faced signs and V-type signs. The 
proposed language to define a facing was rejected because 
the commission agrees that is it unclear, The provision on 
V-type signs clarifies their requirements and complies with 
23 C.F.R. §750,760(b) which allows the maximum 15-foot 
space. The commission rejects the language proposed by 
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Myhre for new subsections (6) and (7) (a) on si:c:e and 
facings because this language merely repeats the statutory 
requirements under section 75-15-113(1) and (4) and is 
therefore unnecessary. 

Myhre Advertising objected to the amendment of Rule 
18.6.251 on facings because it is unclear whether the 
amended rule would prohibit the changing of advertising 
copy on nonconforming signs. The commission has amended 
the rule by adopting language similar to that proposed by 
Myhre Advertising to clarify that the rule prohibits only 
an increase in the area used for advertising copy on a 
nonconforming sign and will not preclude changing the 
advertising copy. 

Myhre Advertising and Town Pump, Inc., objected to the 
amendment of Rule 18.6.271 for the reason that the amend­
ment does not require notice to be given to sign and site 
owners along a newly designated primary highway. The 
commission has amended the rule with the addition of notice 
requirements. 

There was no opposition to the repeal of Rule 18.6.272 
which provided a permit application form and it has been 
repealed as proposed. 

12. The authority for the above rule making is 
section 7 5-15-121, MCA, and the rules implement sections 
75-15-103, 75-15-111, 75-15-113, 75-15-121, and "t5-15-122, 
MCA, as stated in the original notice of public hearing 

Ilert Hellebust 
Chairman 

~ By:~ 

Certified to the Secretary of State March 3, 1986. 
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DFFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rule 46.8.102 and 
the adoption of rules per­
taining to the utilization 
of aversive training 
procedures in developmental 
disabilities services 

NOTICE OF THE AMENDMENT OF 
RULE 46.8.102 A~D THE 
ADOPTION OF RULES (I) 
46.8.1201, (II) 46.8,1202, 
(III) 46,8.1203, (IV) 
46.8.1204, (V) 46.8,1206, 
(VI) 46,8.1207, (VII) 
46.8.1208, (VIII) 
46.8.1210, (IX) 46.8.1211, 
(X) 46.8.1213, 46.8.1214, 
(XI) 46.8.1215, (XII) 
46.8.1216, (XIII) 
46.8.1218, (XIV) 46.8.1219, 
and (XV) 46.8.1220 PERTAIN­
ING TO THE UTILIZATION OF 
AVERSIVE TRAINING PROCE­
DURES IN DEVELOPMENTAL 
DISABILITIES SERVICES 

TO: All Interested Persons 

1. On November 14, 1985, the Depa~Ctment of Social and 
Rehabilitation services published notice of the proposed 
amendment of Rule 46.8.102 and adoption of Rules I through XV 
pertaining to the utilization of aversive training procedures 
in developmental disabilities services at page 1712 of the 
1985 Montana Administrative Register, issue number 21. 

2. The Department has amended Rule 46.8.102 as proposed 
with the following changes: 

46.8.102 DEFINITIONS For purposes of this chapter, the 
following definitions apply: 

Subsections (1) through (10) remain as proposed. 
( 11) l19eve;!;epl!le,.~a;i,;i,y-~l:ed--~-s-JI "PERSON WITH A 

DEVELOPMENTAL DISABILITY" OR "DEVELOPMENTALLY DISABLED PERSON" 
means a person who has a developmental disability as defined 
in SECTION 53-20-202(3) MCA. 
-- Subsections (12) through (25) remain as proposed. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

3. The Department has adopted Rule 46.8.1214, MEAL 
DELAY, as follows in response to suggestions received during 
the comment period: 

46.8.1214 MEAL DELAY No meal may be deluyed for a 
period greater than one hour from its scheduled starting time 
due to the implementation of an individual program plan. In 
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no instance may a person miss a regularly scheduled meal as a 
result 0f the implementation of an individual program plan. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

4. The Department has adopted Rules 46.8.1206, SYSTEM­
ATIC PROGRAM REVIE\'1; 46.8.1207, APPROVAL CRITERIA FOR AVERSIVE 
PROGRAMS; 46.8.1210, AREA PROGPAM REVIEW COMMITTEES; 
46.8.1213, RESTRICTION OF ANY CLIENT RIGHTS; 46.8.1216, REIM­
POSITION OF UECEl·ERATION PROGRAM; 46.8.1218, APPEAL PROCESS; 
46.8.1219, STAFF CERTIFICATION; and 46.8.1220, UNCLASSIFIED 
PROCEDURES as proposed. 

s. The Department has adopted the following rules as 
proposed with the following changes: 

46.8.1201 AVERSIVE PROCEDURES, PURPOSE (1) These rules 
are adopted to provide a system for the review, approval and 
implementation of ethical, safe, humane and efficient training 
procedures for eeve~e~me~~a~~y-d~e~~ed persons with develop­
mental disabilities in programs funded through the develop­
mental disabilities division of the department of social and 
rehabilitation services. It is not the purpose of these rules 
to advocate the use of aversive procedures. Rather the pur­
pose is to acknowledge that such procedures may be necessary 
when other less restrictive procedures have failed to signifi­
cantly modify a person's behavior. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1202 APPLICABILITY (1) A person in a program of 
developmental disabilities services, funded entirely or in 
part by the state of Montana, shall be afforded the protec­
tions imposed by these rules. Any provider contracting with 
the department to provide services to eevele~me~~a~ly-e~aae~ee 
persons with developmental disabilities shall conduct its 
activities in accordance with these rules. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1203 USE OF AVERSIVE PROCEDURES (1) Aversive pro­
cedures may be used in the habilitation of a eeve~e~me~~a~~y 
e~sAe~ee person with developmental disabilities in accordance 
with the provisions of these rules. 

(2) Aversive procedures may be designed and implemented 
only for the benefit of the person and may never be used 
merely as punishment or for the convenience of the staff or as 
a substitute for a~-e££~eie~~ nonaversive program. 
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(3) OQrP9{a~unishment and verbal or phy&ical abuse are 
prohibited. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1204 DEFINITIONS FOR AVERSIVE PROCEDURES For pur­
poses of this sub-chapter, the following definitions apply: 

( 1) "Advocacy/consumer" means a trained advocate or the 
parent/guardian of a eevei!:~~~~~el'l~ai!:il:y-~J,e.d person.. with 
developmental disabilities. ----­

(2) "Antecedent stimulus modification" means arranging 
the environment in such a way prior to the occurrence of a 
behavior that the behavior becomes less likely to occur. 

Subsections (2) through (7) remain as proposed but will 
be renumbered (3) through (8). 

(9) "Graduated guidance" means systematically providing 
the minimum degree of physical assistance necessary to ensure 
that a desired behavior occurs. 

Subsections (8) through (8) (e) remain as proposed. Sub­
section (8) will be renumbered as (10). 

(i) the name of the procedure which will be employed ~e 
ee!'leeEJlia~e as a consequence for the target behavior; 

subsections (8) (e) (ii) through (8) (f) (v) remain as 
proposed. Subsection (8) will be renumbered as (10). 

(vi) a~-~-~ei~~-~-~re~ra111-~-~~-be-~~ data 
based criterion for modifving the program if the procedure is 
not effective; 

(vii) graphs of the data; 
(viii) e~-w~e~-~~-~~~~~~~-~erlllil'la~ed data 

based criterion for terminating the procedure if it is not 
effective. 

subsections (9) through (20) remain as proposed but will 
be renumbered as (11) through (22). 

~~±r--n~e~eft-sye~el!ln--l!leal'le-a-eye~el!l-e~-il'lereaeil'l~-a~~re­
~rie~e-be~avier-whii!:e--eeereaeil'l~--~1'1a~~re~ria~e--behavier--by 
eel'l~il'l~eft~±y--a~~±yift~--eel'ldi~iel'led--~el'lera±~~ee---reil'l~ereere 
~e .. ~.,. 7 -~e~el'le-er-~eil'l~er .. --A-~e~e1'1--eye~em-l!llie~-have--at-leae~ 
three-~3r-eel!l~el'lel'l~e~ 

~ar---A-~~~-eMehel'l~e-~k~~~~-~el'lerai!:~~ed 
reil'lfereert.,. 

~et---A~-leae~-efte-~±r-bae~-1!~-reiRfereer .. 
~er---A-e~eei~ieatiel'l-e~-the-eel'ltil'l~el'leieeT 
(23) "Self-reinforcement" means contingencies estab­

list.ed by an individual to control his or her own behavior 
through the delivery of reinforcement. The reinforcers remain 
under control of the individual and he or she is free to vio­
late the contingencies at any time. 
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AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1208 CLASSIFICATION AND CONDITIONS GOVERNING USE OF 
PROCEDURES 

proposed. 
Subsections (1) through (2) (a) Iii) remain as 

(iii) ~eke~fpeift~--sys~eme--w8ie8--&~e-fte~--ifte±Heive-e£ 
reepeftee-eee~-e~-eaHee~iefta±-£iBee~ self reinforcement. 

Subsections (2) (b) through (3) (c) (i) remain as proposed. 
(ii) The area manager will respond within five (5) work­

ing days to a request ift-wr-i'l!.ii'l~ for level II aversive proce­
dures approval. 

subsections (3) (c) (iii) through (4) (c) (i) (B) remain as 
proposed. 

(C) documentation of the failure of less restrictive 
procedures, including data from previous I.P.P.'s and a brief 
summary of each procedure that has been employed. In the 
absence of such documentation, strong justification for the 
use of aversive procedures must be suppliedt, as well as an 
ex lanation for the lack of documentation; 

Subsections ( (c) ~)(D) c) (i) (E) remain as 
proposed. 

AUTH: Sec. 53-20-204 MCA 
IMF: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1211 DEVELOPMENTAL DISABILITIES PROGRAM REVIEW 
COMMITTEE ( 1) The developmental disabilities program 

review committee (D.D.P.R.C.) shall be a standing committee 
appointed by, and responsible to, the division administrator. 
The make-up of the committee shall represent at least the fol­
lowing three disciplines: 

Subsections (1) (a) through (3) (i) remain as proposed. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1215 EMERGENCY PROCEDURES Subsections (1) through 
(2) (b) remain as proposed. 

(c) Seclusion time-out (time-out room must conform to 
the minimum requirements established by the D.D.P.R.C.h· and 
be approved by the area manager prior to its use) . --­

Subsection (3) remains as proposed. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

6. The Department has thoroughly considered all commen­
tary received: 
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COMMENT: several individuals requested clarification of the 
role and purpose of the Area Program Review Committee 
(A.P.R.C. 's). One individual questioned the need for such 
committees. 

RESPONSE: The A.P.R.C.'s are a group of qualified individuals 
who advise the Developmental Disabilities Division (D.O. 
Division) administrator on the appropriateness of the 
decisions of the area manager in approving or disapproving 
Level II procedures. A.P.R.C. members do not provide direct 
services to the individuals whose programs are being reviewed 
nor are they employees of the Department of Social and 
Rehabilitation Services (the Department). The development of 
A.P.R.C.'s represents an attempt to establish competent, 
independent third party groups capable of carrying out the 
function of review and approval of aversive procedures at the 
local level. We agree with the comment of one individual 
that, "We would like to see the program review process evolve 
so that the Area Program Review Cornrni ttee becomes the sole 
approving authority for Level II programs." Until it is 
demonstrated that the necessary resources can be developed, 
A.P.R.C. recommendations will not be required prior to imple­
mentation of a procedure. Therefore, the need for A.P.R.C. 
review will not create an additional delay in obtaining 
program approval. The standards of the Accreditation Council 
on Mental Retardation and other Developmental Disabilities 
(A.C.M.R.D.D.) require that aversive procedures he approved by 
independent groups such as the A.P.R.C.'s. The development of 
cornrni ttees at the loca1. level will bring Montana's l.:'eview 
process into closer agreement with those required by 
A.C.M.R.D.D. 

CO!>!MENT: The lack of timelines in the rules for responding to 
requests for review of programs was questioned in several 
responses. One individual suggested a response time of five 
(5) working days. 

RESPONSE: The suggested timeline of five (5) working days has 
been incorporated into the rules. 

COMMENT: There was some concern expressed regarding the time 
limits placed by rule on the use of certain aversive proce­
dures. Several persons suggested that the time limits be 
longer, or that different time limits be applied separately 
for day program and residences when the same procedure is 
employed. 

RESPONSE: The restrictions placed on the number of applica­
t1ons, or length of application, of aversive procedures do not 
preclude the possibility for the use of such procedures. The 
limits are a recognition of the increased probability for 
abuse with more frequent or longer use of certain procedures. 
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Consequently, a more thorough review at a higher level is 
justified. For example, a program that exceeds the limits 
specified for Level II procedures may be employed but must 
meet the requirements for Level III review. The time limits 
are specific to each type of procedure and are to be applied 
to each corporation or service setting. This will necessitate 
close coordination between day programs and residential 
programs. Such coordination must be present if treatment 
strategies are to have the optimal chance for success. The 
current time limits on procedures outlined in these rules are 
necessary and, in the opinion of the department, appropriate. 

i:_C?!!MENT: "Token/point systems which are not inclusive of 
response cost or educational fines should be listed as non­
aversive procedures rather than Level I procedures." 

RESPONSE: Because token systems that do not contain response 
cost or educational fines are similar to Differential Rein­
forcement and other procedures already covered in these rules, 
token systems have been removed from the list of Level I 
proceduro;s. 

COMMENT: A definition of 'antecedent stimulus modification' 
should be included in the rules. 

RESPONSE: A definition has been included in the rules. 

COMMENT: Time out rooms should be individually reviewed and 
approved. Just advising people that they need to meet 
D.D.P.R.C. guidelines does not adequately address this matter. 

RESPONSE: A requirement for prior approval of time out rooms 
has been included in the rules. 

COMMENT: It is very unclear at this point what the difference 
is between "graduated guidance" and "physical restraint". 

RESPONSE: A definition of "graduated guidance" has been 
included in the rules for the purpose of differentiating those 
procedures. 

COMMENT: Conc<orning the list of emergency procedures, one 
person wrote, "It is our opinion that many emergency si tua­
tions can be handled by using less restrictive procedures 
(e.g., a verbal command/reprimand) than the three procedures 
listed. It is our assumption that the fact that only three 
procedures are listed does not preclude the use of less 
restrictive procedures when appropriate." 

RESPONSE: The use of less restrictive procedures is not only 
allowed, but is preferred. 
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COMMENT: Concerning the provisions in proposed rule IV, 
(B) (f) (vi) and IV (8) (f) (viii) [46.8.1204], one commenter 
stated: "I suggest specifying that we want these items data 
based on a behavior". 

RESPONSE: The suggested change ha~ been incorporated in the 
rules. 

COMMENT: "How is an I.H.P. team agreement documented?" 

RESPONSE: Procedures for documenting I.H.P. agreement will be 
part of the operating procedures and guidelines developed by 
the D.D.P.R.C. as called for in Rule IX (3) [46.8.1211]. 

COMMENT: Rule VII (3) (c) (iii) [46.8.1208] and Rule VII 
(4) (c) (i) (C) [46.8.1208], should be worded to reflect mandato­
ry documentation of attempts to work with the behavior problem 
or problems, prior to requesting aversive programs for a D.D. 
person. 

RESPONSE: While it may not always be possible to provide com­
plete documentation of prior attempts to work on a problem 
behavior, a requirement to justify the lack of documentation 
has been included in the rules. 

COMMENT: "What does 'professionally justified' in proposed 
rule V [46.8.1206] mean?" 

RESPONSE: Based upon the criteria in rule VI [46.8.1207], a 
procedure is "professionally justified" if there is evidence 
of the use of similar procedures in the current, relevant, 
published professional literature. In general, the procedure 
should be constructed in such a way as to be consistent with 
the procedures of the same type as found in the current, 
relevant, published professional literature. 

COMMENT: One individual questioned the use of the word "effi­
c~ent" in proposed rule III(2) [46.8.1203]. 

RESPONSE: The word has been deleted. 

COMMENT: One individual questioned the use of the word "con­
sequate" in rule IV (8) (e) (il (46.8.1204]. 

RESPONSE: The wording has been changed to, "as a consequence 
for''. 

COM.'IENT: "I do feel that the M.D. (physician) should at least 
endorse any aversive program and make the determination as to 
whether it affects the health of the client." 
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RESPONSF: The rules currently require a physician to endorse 
any procedure which "might affect the person's health". 
Eecause physicians are not routinely members of an I.H.P. 
team, it would be difficult to secure their approval. Since 
man~· procedures covered under these rules involve no known 
health risk, it would be inappropriate to require a physi­
cian's approval. For example, Differential Reinforcement 
procedures clearly are not health threatening under normal 
circumstances. 

COMMENT: "I feel that there should be a medical professional, 
[physician or registered nurse] on the D.o. program committee 
that is listed in rule IX [46.8.1211]." 

RESPONSE: Because of the voluntary nature of the positions, 
we are hesitant to require participation by a physician or 
registered nurse on the D. D.P. R. C. when such participation 
might be difficult to obtain. Such involvement may not be 
generally necessary to the process or specifically necessary 
in certain cases. We have amended the rules, however, to 
allow such participation if it can be obtained and will pursue 
the possibility in the future. 

COM!1ENT: "A 48-hour requirement to report an emergency situa­
tion is not always a realistic timeline. I recommend that the 
[D.O.] Division consider 72 hours as a more appropriate length 
of time." 

RESPONSE: Given the fact that emergencies are by definition 
out of the ordinary situations that should and do require 
special attention, the 48-hour reporting requirement is con­
sidered to be prudent and appropriate. 

COMMENT: one person commented that, "While we appreciate the 
ability to reimplement I"""'"l I and Level II I.P.P's [Individ­
ual Program Plans] as propo,,ed through the rule, we question 
the restriction placed on the reimposition of Level III 
I.P.P.'s, ~specially since the behaviors in question are 
usually more severe •... " 

RESPONSE: Level III procedures are the most restrictive and 
aversive available for use in the habilitation process. As 
Euch, they have the greatest potential for damage should they 
be misused or improperly applied. Formal approval by the 
D.D.P.R.C. prior to implementation provides a degree of pro­
tection for the person being subjected to the procedure. 

COMMENT: 
received: 
al monies, 
tion." 

Several commEnts similar to the following were 
"! believe that the restriction of a clients person­

aild/or possessions, should be a Level I restric-
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RESPONSE: These rules govern the use of personal monies or 
possessions only in those instances where an individual's 
money or possessions are used as a consequence to control or 
eliminate a maladaptive target behavior. If an individual is 
to be denied access to his or her money as a consequence for 
some inappropriate behavior, we feel that review at the area 
manager level is appropriate. In money matters, it is an 
appropriate exercise of authority by the IHP [Individual 
Hai:>ili tat ion Planning] team to manage a person's finances in 
the context of a program of financial training for the person 
which prepares him/her for life in the conununity. 

COMMENT: One person questioned whether the costs associated 
with the implementation of these rules is justified. 

RESPONSE: One of the objectives in the development of these 
rules was to streamline and clarify the approval process in 
order to develop an efficient system of program review that 
protects the rights of the persons receiving services. A 
majority of both service providers and D.O. Division staff 
expressed the opinion that more responsibility for review and 
approval should and could be taken at the local level. In the 
case of D.D. Division staff this will mean an increased "cost" 
associated with program review. The rationale has been, and 
continues to be, that these costs will be more than offset by 
the decrease in work and frustration associated with a more 
centralized system of review, as well as the benefits in terms 
of improved decisions made at a more local level. 

COMMENT: "As technical knowledge has increased, more. and more 
professionals recognize the ne.ed to try to teach our clients 
self-monitoring and self-reinforcement sk:'lls. This policy 
puts attempts by us to teach a person to use their own 
resources to reward themselves under your Level II aversive 
policy. This is only one application of many possibilities in 
which I feel this particular item is misplaced." 

RESPONSE: Self-reinforcement procedures are increasingly 
valuable tools used to teach people to manage their own behav­
ior. Self-reinforcement has been included on the list of 
Level I techniques. The distinction between self-reinforce­
ment and contingencies imposed and controlled by others is an 
important one. In a self-reinforcement situation, people, if 
they choose, are always free to violate the contingencies they 
have established for themselves. If the person does not 
really have a choice, it is not self-reinforcement. A defini­
tion of self-reinforcement has been included in the rules to 
help clarify the situation. 
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COMMENT: One person argues for the creation of a category of 
"mild aversives" to be used in at least children's facilities. 

RESPONSE: It is our belief that the rules as currently writ­
ten allow sufficient latitude in the use of aversive proce­
dures such as Contingent Observation and Exclusion Time-out. 
To create a category of mild aversive procedures that require 
no prior approval would circumvent the I.H.P. process that 
serves as the focal point for service delivery. 

COMMENT: What guidelines will be followed should a 
meal be delayed due to the implementation of an 
procedure just prior to or during a meal? 

client's 
aversive 

RESPONSE: The following provision has been adopted as Rule 
46.8.1214: "No meal may be delayed for a period greater than 
one hour from its scheduled starting time due to the implemen­
tation of an Individual Program Plan. In no instance may a 
person miss a regularly scheduled meal as a result of the 
implementation of an Individual Program Plan." 

COMMENT: Rule XIII [46.8.1218] outlines an appeal process 
that would be non-functional. Since each decision ~n the 
process as well as the final decisions are made by department 
employees, they have complete control over the process and 
there remains no fair appeal. We suggest a disinterested 
third party (like the Montana Advocacy Program) make the final 
decision in an appeal. 

RESPONSE: The Department intends that a person subject to an 
aversive procedure and those persons participating in the 
individual habilitation planning team have the opportunity for 
appeal of a decision concerning aversive procedures. The 
appeal to a higher authority not involved in the actual deci­
sion making provides adequate due process, Resort to the 
department's fair hearings office was not incorporated here 
for certain reasons. The fair hearings office is utilized 
principally in appeal of eligibility and benefit issues. The 
issues arising out of I.H.P. and aversive procedures decisions 
are typically technical matters and do not result in a loss of 
benefits. The fair hearings office, due to its governing pro­
cedures and large caseload, cannot expeditiously handle issues 
as would be desirable or necessary for matters relating to the 
I.H.P. or aversive procedures process. 

COHMENT: A. c. M. R. D. D. recommends that the phrase 
"developmentally disabled persons" be changed to "persons with 
developmental disabilities" to reflect the preference of the 
major associations in the field (e.g., the Epilepsy Foundation 
of America, the Association for Retarded Citizen$ of the U.S., 
the United Ce:r;-ebral Palsy l'.ssociations, and the American 
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J\,;;sociati•n on Mental Deficiency). Th@' phrase "persons with 
developmental disabilities" emphasizes the incividual first 
and that the person is usually v~ry much more than "a 
developmentally disabled person." 

RESPONSE: The phrase "developmentally disabled persons" hao 
been changed to read "persons with developmental disabili t.ies" 
throughout these particular rules. 

COMMENT: In rule I [46.8.1201], we suggest you add the word 
''ethical" to "sage, humane, and efficient" in describing the 
type of training programs the rule is designed to foster. 

RESPONSE: The suggested word change has been made in the 
rules. 

COMMENT: "Add a statement to the effect that corporal punish­
ment and verbal abuse (shouting, screaming, swearing, name 
calling, or any other activity that would be damaging to an 
individual's self-respect) are prohibited and cannot be 
employed." 

RESPONSE: A statement has been added to Rule III [46.8.1203] 
which reads: 

"(3) Corporal punishment and verbal or physical abuse are 
prohibited." 

COMMENT: "Seclusion time out" needs to be further defined. 
A.C.M.R.D.D. Standard 1.4.6.3 states "Seclusion (defined as 
the placement of an individual alone in a room or other area 
from which egress is prevented and not under observation as 
part of a systematic time-out program that meets all 
applicable standards is not employed." 

RESPONSE: The department believes the definition of "seclu­
sion time-out" adopted at rule 46.8.1204(22) is sufficient. 

COMMENT: "The proposed rule does not address the use of 
behavior modifying drugs. The procedures that maintain 
quality assurance when medication is used as an integral part 
of an individual program plan designed by an interdisciplinary 
team to lead to a less restrictive way of managing, and 
ultimately to the elimination of, the behaviors for which the 
drugs are employed are very similar, require much of the same 
data collected, and require review and prior approval by 
specified committees." 

RESPONSE: The question of the appropriate use of behavior 
mod1.fy1.ng drugs is an issue between a physician and his/her 
patient. In community-based services, unlike the institution­
al setting, the physician is not an employee of the service 
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provider and is not Lour.d by the regulations governing the 
Individual Habilitation Planning process. I.H.P. teams rou­
tinely discuss the use of medications, but in the context of 
making recommendations and assessing effectiveness rather than 
approving or disapproving their use. Given the reality of the 
doctor-patient relationship, it would be impossible to require 
D.D.P.R.C. approval for the use of medications. 

COMMENT: Written authorizations for restraint may not be in 
force for longer than 12 hours according to A.C.M.R.D.D. 
Standard 1.4.6.9.2.1. 

RESPONSE: Standing orders for restraints are not permitted 
under these rules. A physical restraint procedure that is 
psrt of an Individual Program Plan approved in accordance with 
these rules may be in place for more than 12 hours. Individu­
al Program Plans employing restraint have a place in the 
habilitation process and as a result, no change in the rules 
regarning the use of restraints have been made. 

COMMENT: A person placed in restraint is checked at least 
every 30 minutes by staff trained in the use of restraints, 
and a record of such checks is kept according to A.C.I4.R.D.D. 
Standard 1.4.6.9.2.2. 

RESPONSE: Procedures for the use of physical restraint wi 11 
be part of the guidelines and operating procedures developed 
by the D.D.P.R.C. as called for in rule IX (3) [46.8.1211]. 

COMMENT: A major difference between the proposed rule and the 
A.C.M.R.D.D. Standards is the A.C.M.R.D.D. requirement that 
each program plan utilizing aversive procedures is approved by 
a Behavior Management Committee and a Human Rights Committee. 
Your A.P.R.C. functions to fill the goals of both committees 
and we don'~ think that is a good idea. 

RESPONSE: The inclusion of an advocate on both the A.P.R.C. 
and the D.D.P.R.C. is intended to address the role outlined by 
A.C.M.R.D.D. for the Human Rights Committee. The inclusion of 
the habilitation specialist on each committee addresses the 
role of the Behavior Management Committee. We feel the 
protection afforded by one committee is sufficient. As a 
result, the Department is reluctant to require two separate 
committees. However, service providers may develop an 
additional committee to meet the A.C.M.R.D.D. requirement if 
they desire. 

COMMENT: The proposed rule provides that consent must be 
obtained from the parents of a child or the guardian of a 
ward before implementation of a procedure. The rule fails to 
provide for informed consent in other circumstances. 
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RESPONSE: The Department determined that delineation of the 
nature and parameters of informed consent in rule form would 
be inappropriate. 

The Department chose in the rule to recognize those cir­
cumstances where a third person has explicit legal authority 
over the daily life of the person for whom a proce<iure is 
proposed and, therefore, is responsible by law for providing 
consent on behalf of the person. 

Otherwise, the Department seeks to assu!::e that the due 
process of persons subjected to aversive training is provided 
in an appropriate manner. Those persons capable of giving 
informed consent should have that consent sought from them. 
For those persons for whom the I.H.P. determines that the 
training is necessary and who refuse to give informed consent, 
guardianship should be considered. The appropriate choice as 
to guardian, in accordance with state statute, would be in the 
following priority: relative, friend, advocate, state of 
Montana. Guardianship should only be sought for the necessary 
purposes. The court, of course, is the final arbiter of a 
matter of guardianship. 

The lack of guardianship does not preclude the imposition 
of aversive training. In those circumstances where the behav­
ior warrants expeditious action or where guardianship does not 
prove to be readily available, the authority and resultant 
rules and procedures governing the implementation of the 
training provide adequate due process protection for the per­
son being subjected to the training. The Department, in 
accordance with statutory authority and direction, has by rule 
implemented the individual habilitation planning process for 
recipients of services. The I.H.P. team initiates and over­
sees the implementation of training procedures. That process 
which includes recipient participation is a structured process 
involving professionals familiar with the recipient's behav­
iors and needs. These program review rules provide further 
protection for the recipient by instituting a structured pro­
cess for review of the proposed training procedures by a 
panel constituted of professionals in legal, advocacy and 
training matters related to persons with developmental 
disabilities. That panel must approve of a training procedure 
before it may be implemented. Further protection is available 
in that any decisions of either the I.H.P. team or the 
D.D.P.R.C. are subject to appeal before the Department 
director. 

A further protection for recipients is the classification 
of training procedures in these program review rules by the 
nature of the procedure and the effects on the recipient's 
rights. The degree of review is in accordance with the 
classification. 

The Department by these rules and policies provides a 
rational decision making process that recognizes the best 
interests of the recipient and does so with the recipient's or 
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guardian's involvement. The process has various components 
including relevant professional perspectives to assure that 
the procedures implemented are state of the art, in the best 
interests of the client and reviewed for legal considerations, 

7. These rules will be effective April 21, 1986. 

D~~ial~lita-
tion Services 

Certified to the Secretary of State ___ M_a_r_c_h __ 3 ___________ , 1986, 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.12.10?. and 
46.12.303 pertaining to 
billing, reimbursement, 
claims processing and 
payment for the Medicaid 
program 

TO: All Interested Persons 

NOTICE OF THE NIENDMENT OF 
RULES 46.12.102 AND 
46.12.303 PERTAINING TO 
BILLING, REIMBURSEMENT, 
CLAIMS PROCESSING AND 
PAYMENT FOR THE MEDICAID 
PROGRAM 

1. On January 30, 1986, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.1?..102 and 46.12.303 pertaining to 
billing, reimbursement, claims processing and payment for the 
Medicaid program at page 94 of the 1986 Montana Administrative 
Register, issue number 2. 

2. The Department has amended Rules 46.12.102 and 
46,12,303 as proposed. 

3. The Department has thoroughly considered all commen­
tary received: 

COMMENT: This amendment is necessary based upon the fact that 
with the type of tests concerned here, there is no direct 
physician contact. This slows down the claim process if t.he 
patient accounts department must wait for doctor verification 
of indirect services rendered. This is particularly a problem 
in rural areas where the physician often travels and is not at 
the hospital, or at the hospitals that send their tests across 
the telephone lines to bigger hospitals. 

RESPONSE: The department agrees. 

COMMENT: This change will prove to be most beneficial to 
providers, It is with this sort of cooperation that payors 
and providers can affect changes that will be cost effective 
to everyone, 

RESPONSE: No response required, 

DWo~.L~,.-
tion Services 

Certified to the Secretary of State March 3 
------------------· 1986. 
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BEFORE THE DEPAPTMENT OF SOCIAL 
AND PEHABILITATION SERVICES OF THE 

STATE OF ~ONTANA 

In the matter of the emer­
gency amendment of Rule 
46.12.1205 pertaining to 
payment procedures for 
skilled nursing and inter­
mediate care services 

TO: All Interested Persons 

NOTICE OF EMERGENCY AMEND­
MENT OF RULE 46.12.1205 
PERTAINING TO PAYMENT 
PROCEDURES FOR SKILLED 
NURSING AND INTERMEDIATE 
CARE SERVICES 

1. This emergency rule is necessary to provide reim­
bursement to long term care providers for enteral and paren­
teral nutrition solutions for Medicaid patients. These 
solutions are neces~ary to sustain the life of affected 
Medicaid recipients, yet the long term care reimbursement rate 
currently paid by the Department is not contemplated to cover 
such costs. Thus, these services are now being provided with­
out any additional reimbursement to long term care providers. 
Since these services are costly, providers are reluctant to 
accept patients in need of such services. The Department 
believes that its recipients are in jeopardy until the Depart­
ment begins making payment for these necessary services. 

There are approximately 20 patients now receiving enteral 
or parenteral nutrition therapy at approximately $800/month 
for the solutions. The budgetary impact of this is $200,000 
per year. 

This rule must be effective before March 31, 1986, if 
federal funding for these services is to be available. 

2. Rule 46.12.1205 is amended as follows: 

46.12.1205 PAYMENT PROCEDURF.S Subsections (1) through 
(2) (a) (xiv) remain the same. 

(xv) routine nursing supplies used in extraordinary 
amounts and prior approved by t.he departmentTL 

(xvil nutrient solutions for parenteral and enteral 
nutrition therapy when such solutions are the only source of 
nutrition for atients who because of chronic illness or 
trauma, cannot e sustained through oral feed1nq. T ese 
solutions will be allowabl~ only if they are determined med­
ical! a ro riate and rior authorized b the director of the 
department or s des1qnee. 

Subsections (2) (b) through (7) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-141 MCA 

3. Pursuant to federal regulation, copies of this 
change will be available for public review at county offices 
of human services throughout the State of Montana. Written 
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comments concerning this amendment may bP. sent to the 
Department of Social and Rehabilitation Services, P.o. Box 
4210, Helena, Montana 59604. 

4. This emergency rule amendment will be effective 
March 14, 1986, The amendment will be applied retroactively 
to allow payment on or. after March 14, 1986, for nutrient 
solutions provided on or after January 1, 1986. 

Certified to the Secretary of State Harch 3 
-------------------' 1986. 
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BEFOPE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rule 46.13.401 
pertaining to LIEAP maximum 
benefit awards for wood 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF RULE 
46.13.401 PERTAINING TO 
LIEAP MAXIMUM BENEFIT 
AWARDS FOR WOOD 

1. On January 30, 1986, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.13.401 pertaining to LIEAP maximum 
benefit awards for wood at page 96 of the 1986 Montana 
Administrative Register, issue number 2. 

2. The Department has amended Rule 46. 13.401 as 
proposed. 

3. No comments or testimony were received. 

4. This amendment was originally adopted on an 
emergency basis in January, 1986. This notice will ensure 
that the change in LIEAP benefit awards will be reflected 
permanently in the substantive provisions of ARM 46.13.401. 

Director, Social and Rehabilita 
tion Services 

Certified to the Secretary of State ___ M_a_r~c_h~3~---------' 1986. 
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110LUME NO. 41 OPINION NO. 48 

CITIES AND TOWNS - Recommendations of local government 
study commission: 
LOCAL GOVERNI.IJ.ENT - Recommendations of local government 
study commission: 
LOCAL GOVERNMF,NT STUDY COMMISSIONS - Recommendation to 
increase size of city commission: 
MONTANA CODE ANNOTATED - Sections 7-3-114, 7-3-114 (2), 
7-3-171 to 7-3-193, 7-3-185 (1) (a) (i), 7-3-307, 
7-3-704(1)' 7-3-4314(1). 

HELD: The local government study commission may not 
recommend that the number of city 
commissioners be increased from five to seven, 
unless it does so as part of a recommendation 
to adopt a form of government that permits a 
seven-member commission. 

21 February 1986 

David v. Gliko 
City Attorney 
P.O. Box 5021 
Great Falls MT 59403-5021 

Dear Mr. Gliko: 

You have asked my opinion on the following question: 

Whether the Great Falls Local Government Study 
Commission may recommend an increase in the 
number of city commissioners from five to 
seven without the adoption of a charter form 
of government. 

Great Falls adopted a commission-manager form of govern­
ment in 1973. In 1975, the Legislature established five 
basic optional forms of local government, plus a charter 
form. Those municipal governments with a commission­
manager form of government, that did not subsequently 
adopt one of the six statutory forms, are controlled by 
certain designated statutes which are currently listed 
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in section 7-3-114, MCA, One of these statutes is 
section 7-3-317(2), MCA, which provides in its entirety: 

The size of the commission, which shall be a 
number not less than three, shall -be 
established when the fOrm 'IS""""iidopted by the 
voters, and: 

(2) community councils to advise commissioners 
may be authorized by ordinance. 

(Emphasis added.) Section 7-3-114(2), MCA, however, is 
also applicable to municipalities with commission­
manager forms of government that did not adopt one of 
the six statutory forms of government. It provides that 
the size of a commission may not exceed five members. 

Statutes must be harmonized if possible. Crist v. 
£egna, 38 St. Rptr. 150, 152, 622 P.2d 10~1029 
(1982). Reading sections 7-3-114(2) and 7-3-317(2), 

MCA, together, I conclude that Great Falls is bound to 
have not less than three nor more than five members of 
its city commission under its present commission-manager 
form of government. 

Beginning in 1979 the Legislature enacted procedures 
allowing voters to alter their form of local government. 
Sections 7-3-171 to 193, MCA, enacted in 1983, provide 
the mechanism by which a local government study 
commission can recommend a change in the local govern­
ment and the electors can vote on the study commission's 
recommendation. A local government study commission's 
recommendations may include a proposal to make amend­
ments to the existing form of government. 
§ 7-3-185(1) (a) (i), MCA. Consequently, the Great Falls 
Local Government Study Commission may recommend, under 
the present form of government, a change in the number 
of city commissioners so long as the number is not less 
than three nor more than five, as required by sections 
7-3-114 (2) and 7-3-317 (2), MCA. 

While a seven-member commission is not permitted under 
the present form of government, the study commission may 
make such a recommendation as part of a recommendation 
to adopt one of the six statutory forms of government 
that permit a larger commission. For example, the 
statutory form of commission-manager government, 
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established under Title 7, chapter 3, part 3, MCA, and 
the charter form of government, Title 7, chapter 3, part 
7, MCA, both permit a seven-member commission. See 
§§ 7-3-317, 7-3-704 (1), MCA. 

You refer to section 7-3-4314 (1), MCA, which requires 
five city commissioners for all cities with a population 
of 15,000 or more, and is thereby inconsistent with the 
flexibility provided by the statutes cited above. The 
enactment of section 7-3-4314(1), MCA, however, precedes 
the enactment of Title 7, chapter 3, parts 1 to 7, MCA, 
Earlier statutes, to the extent of any repugnancy, are 
controlled by later statutes. State ex rel, Wiley v. 
District Court, 118 Mont. 50, 55, 164 P.2d 358, 361 
(1946). --

THEREFORE, IT IS MY OPINION: 

The local government study commission may not 
recommend that the number of city commissioners be 
increased from five to seven, unless it does so as 
a part of a recommendation to adopt a form of 
government that permits a seven-member commission. 

Vez;;zt.rul yours, ' . ,. 

/ 
/i-HKE GREELY 

-../ Attorney General 
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VQI,tlME NO. 41 OPINION NO. 49 

CHILD ABUSE - Confidentiality of records; 
DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES -
Confidentiality of records kept in connection with 
abused and neglected children; 
PRIVACY - Confidentiality of records kept in connection 
with abused and neglected children; 
MONTANA CODE ANNOTATED - Section 41-3-205. 

HELD: Absent a court order, section 41-3-205, MCA, 
prohibits the Department of Social and 
Rehabilitation Services from disclosing case 
records and reports of child abuse and neglect 
to: (1) the natural parents or parent, or 
other person having legal custody of a child 
who is the subject of a dependency and neglect 
action filed under section 41-3-401, MCA; 
(2) health care professionals who are treating 
a child suspected of being abused or 
neglected; (3) the noncustodial parent of a 
child who has been removed from the custodial 
parent following an incident of abuse or 
neglect; and (4) the natural parents or 
parent, or other person having legal custody 
of a child who has been abused or neglected 
while in the care of foster parents. 

27 February 1986 

David M. Lewis, Director 
Department of Social and 

Rehabili tat. ion Services 
111 Sanders 
Helena MT 59620 

Dear Mr. Lewis: 

You have asked my opinion on the following questions: 

1. Does section 41-3-205, MCA, prohibit the 
Department of Social and Rehabilitation 
Services from disclosing information 
contained in departmental files to the 
r.atural parents and/or their attorneys in 
connection with a dependence and neglect 
action filed under section 41-3-401, MCA~ 
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2. Does section 41-3-205, MCA, prohibit the 
Department of Social and Rehabilitation 
Services from disclosing information 
concerning the circumstances of abuse or 
neglect to professionals such as 
psychologists, physicians, treatment 
centers, etc., who provide treatment to 
the child who has been injured or damaged 
by the abuse or negleet of the child's 
parent or custodian? 

,3. Does section 41-3-205, MCA, prohibit the 
Department from disclosing information 
concerning allegations of abuse or 
neglect to the noncustodial parent when 
the child has been removed from the 
custodial parent because of a 
substantiated incident of abuse or 
neglect? 

4. Does section 41-3-205, MCA, prohibit the 
Department from notifying the natural 
parent of a child who has been placed in 
foster care that the child has been 
abused by the foster parents while in 
foster care? 

My conclusion that section 41-3-205, MCA, prohibits 
disclosure in each of these situations is based on the 
plain language of the statute, Montana case law, and 
decisions from other states interpreting similar 
statutory language. 

Section 41-3-205, incorporated within the child abuse, 
neglect, and dependency chapter of the Montana Code 
Annotated, states: 

Confidentiality. (1) The case records of the 
department of social and rehabilitation 
services and its local affiliate, the county 
welfare department, the county attorney, and 
the court concerning actions taken under this 
chapter and all records concerning reports of 
child abuse and neglect shall be kept 
confidential except as provided by this 
section. Any person who permits or encourages 
the unauthorized dissemination of their 
contents is guilty of a misdemeanor. 
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(2) Records may be used by interagency 
interdisciplinary child protective teams as 
authorized under 41-3-108 for the purposes of 
assessing the needs of the child and family, 
formulating a treatment plan, and monitoring 
the plan. Members of the team are required to 
keep information about the subject individuals 
confidential. 

13) Records may be disclosed to a court for in 
camera inspection if relevant to an issue 
before it. The court may permit public 
disclosure if it finds such disclosure to be 
necessary for the fair resolution of an issue 
before it. 

(4) Nothing in this section is intended to 
affect the confidentiality of criminal court 
records or records of law enforcement 
agencies. 

The language is clear and unambiguous. It expressly 
limits disclosure of abuse and neglect records to an 
interagency interdisciplinary child protective team and 
to a court when relevant to an issue before it. 

Strict disclosure llmitations are enacted for a variety 
of reasons. Reports of child abuse often contain 
information about the most private aspects of personal 
and family life. The information may or may not be 
corroborated and can be very damaging to the integrity 
of the family unit if released indiscriminately. 
Confidentiality also encourages the public to report 
incidents of child abuse. Case workers and those 
providing information rely on the confidential nature of 
the case records. A further reason disclosure is 
limited is to alleviate the potential stigma to the 
abused or neglected child. 

As you have noted in your legal memorandum, 
indiscriminate disclosure may additionally lead to civil 
liability. In Colorado a social worker acting on an 
anonymous tip of sexual abuse confronted the alleged 
perpetrator and victim, a father and daughter. The 
Department of Social Services after its investigation 
concluded that the allegations were unfounded and 
proceeded no further. A complaint was then filed by the 
family against the Department for slander, outrageous 
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conduct, and negligence. On appeal the Colorado Court 
of Appeals held that summary judgment was improper where 
the Department may not have acted in good faith and 
remanded the case for trial on the defamation issues, 
Martin v. County of Weld, 43 Colo, App. 49, 598 P.2d 532 
(1979). The Colorado confidentiality statutes at issue 
are similar in relevant part to their Montana 
counterparts. See § 41-3-203, MCA (persons 
investigating or reporting any incident of abuse or 
neglect are not immune from liability if acting in bad 
faith or with malicious purpose). 

The Montana confidentiality statute was recently 
interpreted in two related Montana Supreme Court 
de"cisions. In Wyse v. District Court of Fourth Jud. 
Dist., 195 Mont. 434, 636 P,2d 865 (1981), an attorney 
petitioned the Court for a writ of review of a district 
court order finding him guilty of contempt for the 
unauthorized release of information contained in a 
dependent and neglected child file. The writ of review 
was denied and the Court strictly interpreted the 
language of section 41-3-205, MCA. The Court stated: 

The statute is clear that information relating 
to dependent and neglected children will not 
be released unless a court order is obtained. 

Wyse v. District Court of Fourth Jud, Dist,, 195 Mont, 
at 438, 636 P. 2d at 867 ;-- Thl.s decision underscores the 
principle that anyone seeking confidential information 
must first obtain a court order for a determination of 
relevancy before the information may be released. 

The second Montana Supreme Court decision arising out of 
the same factual circumstance was a disciplinary action 
taken against the petitioner in Wyse by the Commission 
on Practice. Matter of Wyse, 41 St. Rptr. 1780, 688 
P.2d 758 (1984). In this case the Court elaborated on 
its prior holding and discussed the statutory terms 
"public disclosure" and 11 unauthorized dissemination": 

The provisions relating to "public disclosure" 
are not synonymous with nor intended to be 
synonymous with the term "unauthorized 
dissemination." ~ unauthorized dissemina­
tion, public 9.!. private, is prohl.bited und~ 
section 41-3-205 (1). The term "public 
disclosure" comes into play if request is made 
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to the court to permit the same and the court 
finds such public disclosure necessary for the 
fair resolution of an issue before it. 

41 St. Rptr. at 1786, 688 P.2d at 763 (emphasis added). 

The two Wyse decisions do not address any of the factual 
situations presented in your opiP.ion request. 'fhe Court 
was faced only with an attorney in Montana who 
surreptitiously gained case records for unrelated 
litigation in another state. The questions you have 
asked arguably present situations where the child's best 
interests would be furthered by immediate disclo~ure by 
the Department of Social and Rehabilitation Services 
(hereinafter Department), e.g., the release of a case 
record to a physician treating a child suspected to be 
the victim of abuse or neglect, However, the words of 
the statute and the Wyse decisions are clear: Any 
disclosure absent a court order is prohibited. 

Challenges concerning the confidentiality statutes of 
other states have typically arisen following the 
judicial denial of a petition for discovery in a 
termination of parental rights proceeding. These cases 
can be roughly analogized to the first question you have 
asked concerning the Department's disclosure to natural 
parents in a dependency and neglect action filed under 
section 41-3-401, MCA. ~ v. Department of Human 
Re .. ources, 155 Ga. App. 81, 270 S.E.2d 303 (1980) (right 
of discovery exists in a juvenile court proceeding for 
termination of parental rights subject to relevancy 
determination following in camera inspection) ; Nunn v. 
Morrison, 227 Kan. 730, ~ P.2d (1980) ----rwhere 
adversaries allowed full access to "social file" and 
Kansas law permitted disclosure to "parties," defendant 
natural mother in a deprived child proceeding had right 
to examine a report in the file); Matter of Damon A. R., 
112 Misc. 2d 520, 447 N.Y.S.2d 2:3'7(19s2) (attorneyof 
child who was the subject of a delinquency proceeding 
allowed full access to abuse and neglect reports on 
statutory grounds and for the purpose of allowing the 
attorney to prepare a thorough defense). These cases 
are more instructive to a district court faced with a 
petition for disclosure than they are to the Department 
faced with a request for information. Disclosure occurs 
under the authority of the district court, and the 
Department is prohibited by the plain language of the 
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statute from independently disseminating any 
information. 

A Montana district court in any proceeding affecting the 
parent-child relationship must ensure that the parties 
are afforded due process. As our Supreme Court noted in 
an early abuse and neglect appeal: 

There are ... few invasions by the state into 
the privacy of the individual that are more 
extreme than that of depriving a natural 
parent of the custody of his children. 

In Matter of Guardianship of Doney, 174 Mont. 282, 285, 
57oP.2d"s75, 577 (1977). The due process clause of the 
Fourteenth Amendment of the United States Constitution 
requires that parents be permitted a fair hearing on 
their fitness before children may be taken away from 
them in a dependency proceeding. Stanley v. Illinois, 
405 u.s. 645 (1972). A hearing in which a parent was 
denied access to abuse and neglect reports that were 
used to terminate parental rights would not comport with 
basic notions of due process including the rights of 
representation, confrontation of witnesses, and 
introduction of evidence. 

Section 41-3-205 (3), MCA, establishes a procedure 
whereby a party may petition a district court for 
release of records, thereby invoking the in camera 
review process. The petitioning party couldbe inter= 
alia a parent, a physician, or the Department. Th:~.s 
procedure provid,.s a process for recognition of the 
basic due process rights of the parent, guardian, or 
other person having legal custody of a child subject to 
a dependency and neglect action. When case records are 
relevant to an issue before a court they must be 
released. 

Attorneys acting on behalf of parents are similarly 
barred from receiving information directly from the 
Department. The Montana Supreme Court addressed this 
issue in the second Wyse decision: 

No application was made here to the court for 
the right to disseminate, privately or 
publicly, the information in the juvenile 
proceedings. The zeal of a lawyer to protect 
his client is not a sufficient excuse for the 
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abuse of the confidentiality provisions of 
section 41-3-205, MCA, without application to 
the court for permission to disseminate the 
information. 

Matter of Wys~, 41 St. Rptr. at 1786, 688 P.2d at 765. 
This admonit1.on would apply equally to attorneys 
representing any of the individuals or parties discussed 
in this opinion. 

The second question you have asked is whether the 
Department may disclose information to health 
professionals treating an abused or neglected child. 
The Montana statute is silent on this point. Research 
indicates that most state statutes expressly provide for 
dissemination to a physician treating a suspected victim 
of abuse or neglect. Our Legislature chose not to 
provide such an exemption from confidentialitv. A 
doctor is included on interagency interdisciplinary 
child protective teams as described in section 41-3-108, 
MCA. These teams are allowed access to records for 
assessing needs, formulating a treatment plan, and 
monitoring the plan. § 41-3-205(2), MCA. However, in 
communication submitted with your opinion request you 
have indicated that in practice the doctor on the 
protective team is not always the treating doctor of the 
abused child. 

Where a youth has been abused or neglected or is ' in 
danger of being abused or neglected the Department may 
petition for temporary investigative authority and 
protective care (commonly known as a TIA petition). See 
§§ 41-3-401, 41-3-402, MCA. After such a filing the 
court may direct the child or parents to undergo medical 
and psychological evaluation or counseling as part of an 
"order for immediate protection of youth." 
§ 41-3-403 (2), MCA. The TIA petition can be used as a 
vehicle to carry the Department's request for disclosure 
of confidential records. Upon petition by the 
Department the court could order disclosure of 
confidential case records to the examining health 
professionals as part of its order for immediate 
protection. Regardless of the confidentiality inherent 
in all doctor-patient relationships, the Department is 
barred by the terms of sect-ion 41-3-205, MCA, from 
physician disclosure absent a court order. 
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Your thir~ question addresses disclosure to a 
noncustodial parent when the child has been removed from 
a custodial parent because of a substantiated incident 
of abuse or neglect. As the above discussion has 
indicated, the confidentiality statute contains no 
special exemptions. Where the Department determines 
that it is essential that a noncustodial parent receive 
confidential information, a petition for disclosure must 
be filed. This request could accompany a petition filed 
pursuant to emergency protective service, § 41-3-301(1), 
MCA, or temporary investigative authority, §§ 41-3-401, 
41-3-402, MCA. 

Your final question asks whether the Department may 
inform the natural parents of a child who has been 
placed in foster care that the child has been abused by 
the foster parents. Section 41-3-205, MCA, prohibits 
such notification to the same extent it bars disclosure 
in other situations. The Department's duty lies 
primarily with providing protective services for the 
abused child, encouraging reports of abuse and neglect, 
ensuring the confidentiality of case records, and 
otherNise arr~nging fer the youth's well-being. Nowhere 
in =hapter 3 of Title 41 is the Department given a duty 
to notify natural parents of difficulties their children 
experience. 

This primary duty to the abused child was highlighted in 
a recent appellate op1n1on of the Oregon Court of 
Appeals, Brasel v. Children's Services Division, 56 Or. 
App. 559 ,~P.2d 696 (1982). Brasel was a wrongful 
death action brought by the paren~ an 18-month-old 
girl who died as a result of inJuries suffered in a day 
care center certified by the Children's ServiC'es 
Division (CSD) of the State. The plaintiffs alleged 
that the defendant agency was negligent in failing to 
inform them of a prior incident of child abuse. CSD 
argued that it was forbidden to disclose the existence 
of the child abuse report by Oregon's confidentiality 
statute. The appellate court agreed: 

[The confidentiality statute] forbids public 
access to reports and records of child abuse. 
We take it to forbid as wl"ll publication to 
prospective users of a certified day care 
facility the fact that a report involving the 
facility had been made. CSD's duty, in regard 
to reports of child abuse, is to investigate 
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and to take appropriate action to 
children; it is not authorized 
parents of reports of child abuse. 
that CSD had no duty to disclose 

protect the 
to advise 
It follows 

the report. 

Brasel v. Children's Services Division, 642 P.2d at 
699-700. The Oregon conf1dentiality statute is similar 
in relevant part to section 41-3-205, MCA. Brasel is 
instructive because it highlights the Department's duty 
to the abused child and strictly construes the 
confid<mtiality statute. In Montana the Wyse decisions 
have similarly construed section 41-3-205, MCA. For 
this reason the Department is prohibited from making 
disclosures of continuing abuse to parents and, under 
the reasoning of Brasel, may be protected from alleged 
negligence for such a refusal to disclose. 

THEREFORE, IT IS MY OPINION: 

Absent a court order, section 41-3-205, MCA, 
prohibits the Department of Social and 
Rehabilitation Services from disclosing case 
records and reports of child abuse and neglect to: 
(1) the natural parents or parent, or other person 
having legal custody of a child who is the subject 
of a dependency and neglect action filed under 
section 41-3-401, MCA; (2) health care 
professionals who are treating a child suspected of 
being ah..tsed or neglected; ( 3) the nonr:ustodial 
1,1arent of a child who has been removed from the 
custodial parent following an incident of abuse or 
neglect; and (4) the natural parents or parent, or 
other person having legal custody of a child who 
has been abused or neglected while in the care of 
foster parents. 
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VOLUME NO. 41 OPINION NO. 50 

SCHOOL DISTRICTS - Eligibility of resident county for 
elementary tuition offset; 
TAXATION AND REVENUE - Eligibility of resident county 
for elementary tuition offset; 
MONTANA CODE ANNOTATED - Sections 20-5-302, 20-5-303, 
20-5-305; 
OPINIONS OF THE AT'f'ORNEY GENERAL - 38 Op, Att'y Gen, No. 
110 (1980), 40 Op. Att'y Gen. No. 42 (1984), 

HELD: A school district paying the tuition of a 
resident elementary pupil who attends a school 
outside of the district pursuant to section 
20-5-302, MCA, is not eligible to claim a 
tuition offset under section 20-5-303, MCA, 
for property taxes paid by the parents to the 
county or district in which the child attends 
school. 

28 February 1986 

Richard A. Simonton 
Dawson County Attorney 
Dawson County Courthouse 
Glendive MT 59330 

Dea~ Mr. Simonton: 

You have requested my opinion on the following question: 

Whether a resident elementary school district 
is entitled to deduct from its payment of 
tuition to a nonresident district the taxes 
paid by the resident family in the nonresident 
county and school district when the resident 
child has been accepted by the nonresident 
district pursuant to section 20-5-302, MCA, 

I conclude that the plain language of the statutes does 
not allow the resident elementary school district to 
claim such a tuition offset. Before discussing the 
issue directly, however, a brief review of the statutes 
pertaining to tuition agreements generally is helpful. 
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Elementary-age school children in Montana may attend 
school outside of the district in which they live under 
three different statutory provisions. These provisions 
are distinguished by the manner in which a tuition 
agreement is reached and bv whom the tuition is paid. 

Under the first provis.io~, § 20-5-301, MCA, the child 
must be granted perm1ss1on to attend a nonresident 
school (a school located out of the elementary district 
in which the child resides) where certain statutory 
criteria are met. The criteria are based on neC'essi ty 
and geographical considerations. Nhen the requirements 
of the statute are satisfied, the tuition approval 
agents in the resident and nonresident districts must 
approve the application for tuition. § 20-5-301(3), 
MCA. The tuition approval agents are identified in 
section 20-5-301(2), MCA, as the trustees of the 
elementary district in which the child resides, the 
trustees· of the district where the child wishes to 
attend school, and the county superintendent of the 
child's resident district. 

Elementarv tuition for attendance in a nonresident 
school may also be obtained through a discretionary 
process. Section 20-5-302, MCA, allows a tuition 
application to be approved because of various general 
considerations, e.g., the distance to the resident 
school, the availability of transportation, and the type 
of educational programs available at the nonresidP.nt 
school. 

Under both sections 20-5-301 and 20-5-302, MCA, the 
parents of the child essentially reach an agreement with 
the tuition approval agents. The principal difference 
between the two sections is that approval is mandatory 
in section 20-5-301, MCA, and discretionary in section 
20-5-302, MCA, An important similarity between these 
methods, for present purposes, is the manner in which 
tuition is paid. Section 20-5-305, MCA, states: 

Elementary tuition rates. Whenever a pupil of 
an elementary distr1ct has been granted 
approval to attend a school outside of the 
district in which he resides, under the 
provisions of 20-5-301 or 20-5-302, such 
district shall pay tuition to the elementary 
district where the pupil attends school on the 
basis of the rate of tuition determined by the 
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attended district. Th@ rate of tuitio~ shall 
be determined by: 

11) totaling the actual expenditures from the 
district general fund, the debt service fund, 
and, if the pupil is a resident of another 
county, the retirement fund1 

12) dividinq the amount determined in 
subsection - ( l) above by the ANB of the 
district for the current fiscal year, as 
determined unc'\er the provision of 20-9-311; 
and 

(3) subtracting the total of the per-ANB 
amount allowed by 20-9-316 through 20-9-321 
that represents the foundation program as 
prescribed by 20-9-303 plus the per-ANB amount 
determined by dividing the state financing of 
the district permissible levy by the ANB of 
the district, from the amount determined in 
subsection (2) above. 

ANB is simply a code acronym for Average Number 
Belonging. S 20-9-311, MCA. The significance of the 
tuition formula to the question you have raised is that, 
where the resident district contributes the tuition, 
there is no provision for a tuition offset for taxes 
paid to the nonresident county or district by the 
parents of the child. 

The third method by which a child ca~ attend a 
nonresident school is on the election of the parents. 
This process is set out in section 20-5-303, MCA. The 
section recogni~es the right of the parent to send his 
child at his own expense to the school of his chcice. 
This section provides a discretionary approval process 
involving the trustees of the district where the 
nonresident school is located. If attendance is 
approved, the rate of tuition paid by the parents is 
established by the formula of section 20-5-305, MCA, 
with one significant modification: The tuition to be 
paid is determined by the section 20-5-305, MCA, 
formula, modified in the followj.ng manner: 

[T]uition as determined in 20-5-305 shall be 
reduced by the amount the parent of the child 
paid in district and county property taxes 
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during the immediately preceding school fiscal 
year for the benefit and support of the 
district in which the child will uttend 
school. 

§ 20-5-303 (1), MCA. 

The issue your request has raised is \·lhether this 
tuition offset for taxes paid is available to a school 
district that is paying the tuition of a resident 
elementary school pupil attending school in a 
nonresident district under a section 20-5-302, MCA, 
tuition agreement. You have indicated that there 
appears to be no logical reason for charging a resident 
school district a greater tuition than the resident 
parents would pay if they elected to send their child to 
the favored school under section 20-5-303, MCA. You 
suggest that, regardless of whether the taxpayer seeks 
approval of his resident district (undAr the section 
20-5-302, MCA, approval process whereby the resident 
district pays the section 20-5-305, MCA, amount) or 
elects to pay individual tuition, the payer of the 
tuition should be uniformly credited for taxes paid by 
the parent in the nonresident district. 

The concern you have raised is not without merit, 
although it could be argued that, over time, the tuition 
offsets between districts will equalize. As the 
statutes read, however, the Legislature has 
unambiguously provided that only the parants paying the 
tuition receive the tuition offset. I nonetheless note 
that the Legislature has not been hesitant to correct 
such arguable anomalies. Thus, after I interpreted the 
term "parent" in section 20-5-303, MCA, to exclude a 
shareholder in a family-type Subchapter S corporation in 
40 Op. Att'y Gen. No. 42 (1984), the Legislature amended 
that section to specifically include such a shareholder 
in the definition of parent. 1985 Mont. Laws, ch. 611. 
See also 38 Op. Att'y Gen. No. 110 (1980) (individual 
tuitron--for a high school pupil attending a school 
outside of his district may not be waived where statute 
is silent as to tuition waiver) . The statutory 
provision addressed in the latter Attorney General 
Opinion was amended. 1981 Mont. Laws, ch. 249; 1983 
Mont. Laws, ch. 263, While legislative relief may be 
appropriate I am bound to con!ltrue and apply relevant 
statutory provisions as now drafted. 
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THEREFORE, lT IS MY OPINION: 

A school district paying the tuition of a resident 
elementary pupil who attends a school outside of 
the district pursuant to section 20-5-302, MCA, is 
not eligible to claim a tuition offset under 
section 20-5-303, MCA, for property taxes paid by 
the parents to the county or district in which the 
child attends school. 
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VOLUME NO. 41 OPINION NO. 51 

COwNTY COMMISSIONERS - Shortening terms of office of 
commissioners; 
LOCAL GOVERNMENT - Recomn.endations of local government 
study commission; 
LOCAL GOVERNI"'ENT STUDY COMMISSIONS - Recommendation to 
shorten terms of county commissioners; 
MONTANA CODE ANNOTATED- Title 7, chapter 3, parts 2 to 
7; Title 7, chapter 3, part 4; sections 7-3-102, 
7-3-111, 7-3-171 to 7-3-193, 7-3-185 (1) (a) (i), 7-3-224, 
7-3-318, 7-3-418, 7-3-517, 7-4-2105; 
MONTANA CONSTITUTION- Article XI, section 3(2). 

HELD: A local government study commission may 
recommend that the terms of office for county 
commissioners be less than six years if the 
county has adopted the statutory county 
"commission form" of government. A local 
government study commission may not, ho~rever, 
recommend that the terms of office for county 
commissioners be less than six years if the 
county retained the form of government 
organized under the general statutes listed in 
section 7-3-111, MCA. 

3 March 1986 

Michael G. Alterowitz 
Carbon County Attorney 
Carbon County Courthouse 
Red Lodge MT 59068 

Dear Mr. Alterowitz: 

You have asked my opinion on the following question: 

May a local government study commission 
recommend that county commissioner terms of 
office be shortened from six yE>ars to four 
years? 

The answer to your question depends upon what form of 
government Carbon County has. 
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In 1975, the Legislature established five basic optional 
forms of local government, plus a charter form. 
§ 7-3-102, MCA. The optional forms of government are 
provided for in Title 7, chapter 3, parts 2 to 7, MCA. 
Those county governments with an elected county official 
form of government that did not adopt one of the six 
statutory forms are controlled by certain designated 
statutes, which are currently listed in section 7-3-111, 
MCA. Section 7-3-11112), MCA, provides: "This form has 
terms of 4 years for all elected officials except 
commissioners who are elected to 6-year ~·" 
(Emphasi£ added.) The language of the statute does not 
permit any flexibility in the length of terms of office 
for county commissioners. 

By contrast, county governments who adopted the 
"commission form" of government as one of the six 
optional statutory forms of government are governed by 
Title 7, chapter 3, part 4, MCA. Section 7-3-418, MCA, 
permits some flexibility in the length of term of county 
commi,.sioners by providing that, "The term of office of 
elected officials may not exceed 4 years, except the 
term of office for commissioners in counties adopting 
the form authorized by Article XI, section 3(2), of the 
Montana constitution~ not exceed i years." (Emphasis 
added.) 

Beginning in 1979 the Legislature enacted procedures 
allowing voters to alter their form of local government. 
In 1983 the Legislature adopted sections 7-3-171 to 193, 
MCA, which provide the mechanism by which a local 
government study commission can recommend a change in 
government and the electors can vote on the study 
commission's recommendations. A local government study 
commission's recommendations may include a proposal to 
make amendments to the existing form of government, 
pursuant to section 7-3-185(1) (a) (i), MCA, so long as 
the change is one that is permitted in the statutes. 

If a co•mty retained its old form of government and is 
governed by the general statut8s listed in section 
7-3-111 ( 2) , MCA, which sets six-year terms for county 
commissioners, a local government study commission may 
not recommend an amendment that would change the term of 
office, since section 7-3-111(2), MCA, permits no such 
flexibility. If, however, a county has a statutory 
county commission form of government authorized by 
Article XI, section 3 ( 2) of the Montana Constitution, 
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and is thereby governed by section 7-3-418, MCA, a local 
government study commission may recommend any term of 
office not to exceed six years, because section 7-3-418, 
MCA, merely provides that a six-year term is the maximum 
term of office. Please note that no such flexibility Ln 
terms of office for county commissioners is permi ttec 
under the statutory commission-executive form of 
government, the commission-manager form of government, 
and the commission-chairman form of government. 
§§ 7-3-224, 7-3-318, 7-3-517, MCA. 

You refer to section 7-4-2105, MCA, the first sentence 
of ~1hich requires six-year terms of office for county 
commissioners and thereby conflicts with section 
7-3-418, MCA. The enactment of the first sentence of 
section 7-4-2105, MCA, however, precedes the enactment 
of section 7-3-418, MCA. Earlier statutes, to the 
extent of any repugnancy, are controlled by later 
statutes. State ~ rel. Wile~ v. District Court, 118 
Mont. 50, 55, 164 P.2d 358, 361 11946). 

THEREFORE, IT IS MY OPINION: 

A local government study commission may recommend 
that the terms of office for county commissioners 
be less than six years if the county has adopted 
the statutory county "commission form" of 
government. A local government study commission 
may not, however, recommend that the terms of 
office for county commissioners be less than six 
years if the county retained the form of government 
organized under the general statutes listed in 
section 7-3-111, MCA. 

5-3/13/86 Montana Administrative Register 



-383-

NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption o~ new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requit'ements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

t'egarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send 1 t written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney Genei"al's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of·the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana {ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been desi·gnated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through December 31, 
1985. This table includes those rules adopted during the 
period January l, 1986 through March 31, 1986, and any 
proposed rule action that is pending during the past 6 month 
period. {A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1985, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1986 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

{Teachers' 
I 

I-II 

I-X 

2.5.301 

2. 21. 122 

2. 21.133 
2.21.216 
2.21.6705 

Retirement Board) 
Procedure to Allow a Retired Member to Designate a 
Different Beneficiary and Select a Different 
Retiren•ent Option, p. 1596, 1670, 1982 
Written Requests Required for a Refund Below a 
Certain Amount Before Refund Will be Sent -
Exceptions to Refund Rule, p. 1598, 1977 
Minimum Standards for the Administration of a 
Probationary Period for State Employees, p. 1043, 
1978 
and other rules - Procurement of Used Equipment -
Procurement from Sheltered Workshops and Work 
Activity Centers - Delegation of Purchasing 
Authority - Bid and Performance Security -
Competitive Sealed Bids - Small Purchases of 
Supplies and Services, p. 1900, 242 
and other rules - Administration of Sick Leave, p. 
865, 1237 
Administration of Sick Leave, p. 1657, 103 
Annual Vacation Leave, p. 1441, 101 
and other rules - Administration of the Employee 
Incentive Awards Program, p. 1660, 31 

AGRICULTURE, Department of, Title 4 

I-II Establishing Fertilizer Assessments and Reporting, 
p. 1448, 1855 
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I-V 
I-XII 
4.4.314 

4.9.401 

4.12.1205 

4.12.3503 

-386-

Designation of Noxious Weeds Pursuant to the County 
Weed Control Act, p. 88 
Grading of Certified Seed Potatoes, p. 711, 1146 
Noxious Weed Trust Fund, p. 1 
and other rule - Emergency Amendment Extending Hail 
Insurance Coverages for the 1985 Crop to October 
31, 1985, p. 1606 
Annual Assessment on Wheat and Barley, p. 1183, 
1555 
and other rule - Importation of Alf~lfa Leafcutting 
Bees, p. 6 
and other rule - Grading of Certified Seed 
Potatoes, p. 8, 245 

STATE AUDITOR, Title 6 

I-III 
I-V 

I-VI 

I-VIII 

I-IX 

I-X 

6.2.101 

6.6.2003 

6.6.2003 

Montana Title Insurance Act, p. 12 
Comprehensive Health Care Association and Plan, p. 
531, 1322 
Joint Rulemaking with Human Rights Commission. 
Discrimination in Insurance and Retirement Plans, 
p. 1049, 194 
Voluntary Payroll Deductions - Automatic Deductions 
from Payroll Warrants Other than those Mandated by 
Law, p. 1941, 246 
Emergency Rules Relating to Unfair Trade Practices 
on Cancellations, Non-renewals, or Premium 
Increases of Casualty or Property Insurance, p. 
1147 
Unfair Trade Practices on Cancellations, Non­
renewals, or Premium Increases of Casualty or 
Property Insurance, p. 1450, 1983 
and other rules - Incorporation of Attorney 
General's Model Procedural Rules by the Insurance 
Department - Procedural Rules for Contested Case 
Hearings Before the Securities Department, p. 870, 
1238 
Unfair Trade Practices on Mid-term Cancellations of 
Casualty or Property Insurance, p. 10 
Emergency Amendment Relating to Unfair Trade 
Practices on Cancellations of Casualty or Property 
Insurance, p. 32 

COMMERCE, Department of, Title 8 

(Board of 
8.8.2802 

8.8.2803 
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Athletics) 
and other 
1945, 200 
and other 
1608 

rule - Definitions - Prohibitions, p. 

rule - Prohibitions - Referee, p. 1185, 
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(Board of Barbers) 
8.10.405 and other rules· Fee Schedule- Qualificat1ons for 

Examination for Out-of-State Applicants - General 
Requirements -Apprentice Barbers, p. 1187, 1609 

(Board of Chiropractors) 
8.12.601 and other rule - Applications, Education 

Requirements - Hair Analysis, p. 1905, 201 
(Board of Cosmetologists) 
8.14.401 and other rules - Expanding Existing Cosmetology 

Rules to Incorporate Manicuring Specifications 
Granted by the 1985 Legislature, p. 1807 

(Board of Dentistry) 
I-X Dental Procedures Involving the Administration of 

Anesthetics - Training and Monitoring Requirements 
- Inspecting and Approving Dental Practice 
Facilities in Which Anesthetics are Administered, 

8.16.405 
p. 1672, 1994 
and other rules - Allowable Functions for Dental 
Auxiliaries - Examination - Fee Schedule for Dental 
Auxiliaries - Identification of Dentures -
Application to Convert Inactive Status License to 
Active Status License for Dentists and Dental 
Hygienists, p. 715, 1323 

(State Electrical Board) 
8.18.407 Fee Schedule -Examination Fee, p. 873. 1239 
(Board of Hearing Aid Dispensers) 
8.20.401 and other rules - Traineeship Requirement and 

Standards - Fees - Examination - Renewals - Address 
Change - Code of Ethics - HearingR - Disciplinary 
Actions - Fines - Purchaser Recision Rights -
Continuing Education, p. 1822, 202, 250 

(Board of Horse Racing) 
8.22.302 and other rules - Beard of Stewards - Licenses 

Issued for Conducting Wagering on Horse Racing 
Meetings - Definition of Conduct Detrimental to 

8.22.502 

(Board of 
8.24.405 
(Board of 
8.28.501 
(Board of 
8.30.402 

Racing, p. 1455, 1912 
Licenses Issued for Conducting Parimutual Wagering 
on Horse Racing Meetings, p. 90 

Landscape Architects) 
Examinations, p. 1947 

Medical Examiners) 
Approval of Schools, p. 1055, 1395 

Morticians) 
and other rules - Applications - Internship • 
Examinations - Inspections - Morticians 
Qualifications - Continuing Education, Conditional 
Permission to Practice While on Inactive Status, p. 
1271, 1610 

(Board of Nursing) 
8.32.402 and other rules - Licensure by Examination -

Temporary Work Permit - Preparation of Licenses -
Conduct of Nurses - Consideration of Reapplicaton 
for a License After Previous Denial, Revocation or 
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8.50.437 
(Board of 
8.56.402 

(Board of 
I 
8.58.406 

8.58.419 
(Board of 
8.60.407 
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iY•pension - Officers - Duties of Members -
standards for Nursing Practice, p. 1056, 1556, 1753 

Private Security Patrolmen and Investigators) 
Fee Schedule, p. 1275, 1600 

Radiologic Technologists) 
and other rules - Applications - Certificate of 
Licensure - Renewals - Duplicate or Lost Licenses -
Definitions - Permit Applications - Temporary 
Permits - Verification that Temporary Permit 
Applicant can Safely Perform X-Rays without 
Endangering the Public - Permit Restrictions -
Approval of Physician Specializing in Radiology -
Permits - Course Requirements for Limited Permit 
Applicants - Permit Examinations - Fees - Renewals, 
p. 721, 1152 

Realty Regulation) 
Continuing Education, p. 1832 
and other rule - General Licensure Requirements -
Fee Schedule, p. 1277, 1754 
Discrimination, p. 1907, 105 

Sanitarians) 
and other rules - Applications - Minimum Standards 
for Registration - Registration Exam and 
Certificates - Annual Renewals - Fee Schedule, p. 
874, 1239 

(Social Work Examiners) 
8.61.404 Fee Schedule, p. 878, 1239 
(Board of Speech Pathologists and Audiologists) 
8.62.413 and other rule - Fees - Continuing Education When 

Requir.ed, p. 1190, loll 
(Building Codes ~ureau) 
8.70.101 and other rules- Incorporation by Reference of 

Uniform Building Code, Uniform Housing Code, 
Uniform Code for the Abatement of Dangerous 
Buildings, Model Energy Code, Uniform Mechanical 
Code, Uniform Plumbing Code, Safety Code for 
Elevators and Escalators, CABO One and Two Family 
Dwelling Code, Part II Uniform Federal 
Accessibility Standards, Carnivals, Fairs, Outdoor 
Concerts and Similar Amusement Establishments and 
Other Public Assemblies of a Temporary Nature, p. 
1680, 106 

8.70.407 Electrical Inspection Fees, p. 1693, 109 
(Bureau of Weights and Measures) 
I Metric Packaging of Fluid Milk Products, p. 731, 

1153 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 152 
(Board of Milk Control) 
I Emergency Rule -Limited Service Wholesale Allowance 

8.86.301 
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- Temporary Wholesale Prices, p. 251 
and other rules - Class I Producer Formula -
Establishing a Statewide Pooling Arrangement with a 
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Triggered Base Plan as a Method of Payment of Milk 
Producer Prices, p. 1459 

(Economic and Community Development Division) 
I Administration of the 1986 Federal Community 

Development Block Grant (CDBG) Program, p. 156 
8.94.3701 Incorporation by Reference of Rules for the 

Administration of the Federal Development Block 
Grant Program, p. 154 

(Montana Economic Development Board) 
8.97.301 and other rules- Definitions- Criteria for 

Determining Eligibility - Description of Economic 
Development Bond Program - Bonding Limit -
Eligibility Requirements - Applications and 
Financing Fees, Costs and other Charges - Loans to 
Capital Reserve Account on Guarantee Fund - Loan 
Loss Reserve Fund, Investment Authorized by Rule -
Purchase of Guaranty of Debentures of Qualified 
Montana Capital Companies, p. 1066, 1073, 1077, 
1080, 1082, 1557. 1558, 34 

(Board of Housing) 
Zero Notice of Public Hearing - Annual Policy Statement 

Report by the Montana Board of Housing with Respect 
to Housing, Development and Low Income Housing 
Assistance Which Such Board will Follow for Issuing 
Qualified Mortgage Bonds and Mortgage Credit 
Certificates, p. 1834 

(Aeronautics Division) 
8.120.201 and other rule - Defir.itions - Fees, p. 1279, 1755 
(Science and Technology Development Board) 
I-XXXIX Operations of the Science and Technology Board, p . 

.1.836, 110 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.1003 Destruction of Special Education Personally 

Identifiable Information, p. 879, 1241 
(Board of Public Education) 
I Minimum Scores on the National Teacher Examination 

Core Battery, p. 158 
Board of Trustees. p. 161 
Certificates, p. 162 

10.55.202 
10.55.302 
10.55.402 Basic Instructional Program: High School, Junior 

High, Middle School and Grades 7 and 8 Budgeted at 
High School Rates, p. 159 

10.55.406 and·other rule- Guidance and Counseling: High 
School, Junior High School, Middle School and 7th 
and 8th Grades Funded at High School Rates -
Guidance and Counseling: Elementary, p. 1601 

10.55.505 Safety, p. 163 
10.57.301 Experience Requirement for Counselors, p. 637, 1396 
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10.58.702 and other rules- School Principals- School 
Superintendents - School Principals and 
Superintendents, p. 639, 1397 

(Montana Arts Council) 
I-VIII Specifying Criteria Applied by the Cultural and 

A~sthetic Projects Advisory Committee in the 
Evaluation of Grant Proposals, p. 1282, 1756 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

I-VI 

I-IV 
I-X 

12.3.106 

12.6.902 

12.9.207 

Reporting and Tattooing of Bears, Wolves, Tigers, 
Mountain Lions and Coyotes Captured or Held in 
Captivity, p. 1465, 119 
Migratory Game Bird Avicultural Permits, p. 1471, 
116 
Fish and Game Crimestoppers Program, p. 1474, 122 
Preservation of Cultural Resources on Lands 
Controlled by the Department, p. 1293, 1762 
Hunting by Certain Disabled Persons from Parked 
Vehicles, p. 1468, 115 
Use of Boats and Other Craft on Castle Rock 
Reservoir, p. 1298, 2003 
Seeley Lake Game Preserve, p. 1696 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-II Certification of Wood Stoves or uther Combustion 
Devices for Tax Ct·edi t Purposes, p. 14 77, 2004 

I-IV Establishing a Protocol for Probation & Termination 
of Local Family Planning Programs, p. 998, 1332 

I-VII Heatth and Sanitation Standards for Youth Camps, p. 
454, 889, 2007 

I-XVII Standards and Criteria Relating to Health, Safety 
and Physical Well-being in Schools, p. 443, 882, 
1479 

16.8.701 and other rules- Definitions- Circumvention­
Definitions: PSD - Permits - NSPS - Hazardous Air 
Pollutants - Visibility Protection, p. 330, 1326 

16.8.1404 and other rules -Air Quality- Limiting Visible 
Air Contaminants - Prohibiting Wood Stove 
Combustion of Certain Materials - Setting Standards 
for Stack Heights, p. 20, 91 

16.24.201 and other rules - Requirements for Testing of 
Newborns for Inborn Errors of Metabolism - When a 
Newborn Needing an Exchange Transfusion Must Be 
Tested, p. 1300, 1612 

16.28.201 and other rule - Emergency Amendment pertaining to 
Reportable Diseases, p. 372, 1765 

16.28.201 and other rule - Communicable Diseases - AIDS, Who 
must Report a Communicable Disease - Wnat Diseases 
are Reportable - Reporting Requirements, p. 1949, 
254 

5-3/13/86 Montana Administrative Register 



-391-

16.32.501 and other rule - Reportable Tumors - Tumor Records 
Which Must be Kept by an Independent Laboratory, p. 
1480, 1857 

HIGHWAYS, Department of, Title 18 

18.6.202 and other rules - R~gulation of OUtdoor 
Advertising, p. 1482 

INSTITUTIONS, Department of, Title 20 

I-IV 

I-VI 

I-IX 

I-XII 

20.3.202 

Standards for Chemical Dependency Educational 
Courses provided by State-Approved Treatment 
Programs, p. 1371, 2011 
Voluntary Admissions to Montana State Hospital, p. 
1960, 258 
and other rules - Admission Policy for the Center 
for the Aged, p. 1965, 257 
Certification of Mental Health Professional 
Persons, p. 1953, 260 
and other rules - Certification and Evaluation of 
Alcohol Programs, p. 1192, 1768, 1913 

JUSTICE, Department of, Title 23 

23.3.231 

23.3.901 

23.7.111 

Safety Equipment Requirements for Trailers Used for 
Hauling and Spreading Fertilizer, p. 643, 1858 
Completion and Filing of Final D1sposition Reports, 
p. 1698, 43 
and other rule- Probationary Driver's Licenses­
Restrictions on Probatiouary Driver's Licenses, p. 
1083, 1398 
and other rules - Alcohol Analysis, p. 1086, 1560, 
1614 
Uniform Fire Code, p. 164 

LABOR AND INDUSTRY, Department of, Title 24 

Minimum Wage Rates to be Paid on Public Contracts -
Annual Adoption of Standard Prevailing Rate of 
Wages, p. 1846, 44 

I-VI Wage Rates to Be Paid to Laborers on Public Works 
Projects and To Specific Obligations of Contractors 
and Agencies Entering Into Contracts for Public 
Works, p. 1306, 1859 

(Board of Labor Appeals) 
24.7.301 and other rules- Policy- General Rules Governing 

Appeals - Definitions - Right to Appeal - Hearing 
Procedure - Determination of Appeals, p. 732, 1562 

24.11.303 and other rules- Hearing Procedure - Benefit 
Determinations - Hearing Procedure - Tax Appeal 
Determinations - Disqualification Due to Misconduct 
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- Leaving Work without Good Cause Attributable to 
Employment - Strike, p. 736, 1333 

(Human Rights Commission) 
Zero Public Hearing and Notice of Petition for 

Declaratory Ruling - Applicability of Section 49-2-
305, MCA to its Requirements for Occupancy of a 
Potential Multi-family Project, p. 1206 

I-VI 

I-VII 
(Workers' 
I 

I-IV 
I-VII 

Age Discrimination in Housing Accommodations and 
Improved or Unimproved Property, p. 339, 1399 
Joint Rulemaking with State Auditor. 
Discrimination in Insurance and Retirement Plans, 
p. 1049, 1615 
Maternity Leave, p. 482, 949, 1369 

Compensation Division) 
Relative Value Fee Schedule for Medical, 
Chiropractic and Paramedical Services, p. 1970 
Lump Sum Conversions of Benefits, p. 645, 1564 
Licensing Requirements for Construction Blasters, 
p. 1001, 1402 

24.29.101 Organizational Rule, p. 1563 
24.29.705 and other rule- Corporate Officer Coverage Under 

the Work~rs' Compensation Act, p. 1490, 49 
24.29.3801 Attorney Fee Regulation and Submission of Attorney 

Fee Contracts, p. 27 

STATE LANDS, Department of, Title 26 

I-XI 

26.2.401 

Consultation of the Department of State Lands with 
the State Historic Preservation Office Under the 
Antiquities Act, p. 1849 
Fee Schedule for State Land Use Authorizations and 
Sale Documents, p. 1208, 1622 

LIVESTOCK, Department of, Title 32 

32.8.202 

Determining Amounts of Bond Coverage for Licensed 
Livestock Dealers, p. 1492 
Time from Processing that Fluid Milk may be Sold 
for Human Consumption, p. 1494, 50 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

(Board of 
36.12.103 

(Board of 
I-VII 
36. 21.402 

5-3113/86 

Natural Resources and Conservation) 
Application Fee for Water Right Transfer 
Certificates, p. 578, 1242 

Water Well Contractors) 
Definitions - Disciplinary Action, p. 235 
and other rules - Licensure Restricted to Natural 
Persons - Nontransferable - Supervision -
Examination - Renewals - Fee Schedule - Board 
Meetings - Requirements for Contractors and 
Drillers Licenses, p. 1496. 1914 
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PUBLIC SERVICE REGULATION, Department of, Title 38 

I-XXXIX 

38.3.201 

Telecommunications Act - Minimum Rate Case Filing 
Requirements for Telephone Utilities, p. 166 
Filing of Evidence of Insurance by Interstate 
Carriers, p. 1314, 2014 

REVENUE, Department of, Title 42 

I 
I 

I 
I 
I-II 

I-II 

I-II 

I-IV 

I-VI 

I-VI 
I-IX 
I-XIV 

I-XXXIII 
42.12.111 

42.12.123 

42.12.143 

42.12.323 

42.13.301 
42.15.323 
42.15.424 

Disability Income Exclusion, p. 1316, 1771 
SRS Inspection of Income Tax Returns, p. 1318, 51, 
261 
Gasohol Blenders, p. 651, 1245, 1341 
Requiring Taxpayers to pay Taxes Due of $500,000 or 
Greater by Electronic Funds Transfer, p. 657, 1154 
Waiver of Assessment of Late Payment Penalty Fees 
for Liquor License Renewals, p. 1006, 1340 
Electrical Energy Production License Tax and Line 
Loss, p. 1222, 123 
Collection of Delinquent Taxes Through Offsets, p. 
1376, 2016 
Social Security Benefits Taxation, p. 1378, 1916 
Net Operating Loss Computations, p. 1504, 2015 
Montana Adjusted Gross Income - Subchapter "S" 
Shareholder's Income, p. 1320, 1633 
and other rule- Special Fuel User's Registration 
Card - Compressed Natural Gas Provisions - What 
Constitutes Special Fuels, p. 1215, 1636, 2038 
and other rule - Valuation of Centrally Assessed 
Property, p. 1533, 2034 
Jointly OWned Generating Facilities and the Coal 
Tax Rebate, p. 1548, 125 
Reporting Requirements for New Production of Oil 
and Gas, p. 1974 
Valuation of Real Property, p. 1526, 2019 
Montana Appraisal Plan, p. 1537, 2018 
Valuation of Land Beneath Agricultural Improvements 
and Timberlands, p. 1519, 2025 
Video Draw Poker Machines, p. 1100, 1623 
Processing Fee for the Beer Importer License, p. 
659, 1155 
Removal of the Requirement that a Business Operated 
on the Sa~e Premises as a Licensed Alcoholic 
Beverage Business be "Closed Off" from 2 a.m. to 8 
a.m., p. 661, 1155 
Temporary Ownership of a Second All-beverages 
License, p. 1211, 1632 
Permissible and Prohibited Activities of a Special 
or Catering Permit Holder, p. 1213 
Storage of Alcoholic Beverages, p. 242, 1243 
Nongame Wildlife Checkoff, p. 1218, 1634 
Ho~~ehold and Dependent Care Expenses, p. 1217, 
1634 
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42.15.511 and other rule- Expanding and Extending Alternate 
Energy Credit, p. 1219, 1635 

42.20.113 and other 1~lec - Valuation of Agricultural and 
Timberland, p. 1513, 2023 

42.10.113 Valuation of Agricultural and Timbarland­
Christmas Trees, p. 92 

42.21.101 and other rules - Valuation of Personal Property, 
p. 1508, 2032 

42.22.1102 and other rule - Net Proceeds Reclamation Costs, p. 
1604, 30 

42.22.1212 and other rules - Oil and Gas Net Proceeds 
Deductions, p. 1909 

42.27.102 and other rule - Gasoline Tax and Distributor's 
Bond, p. 240 

42.27.603 and other rule -Alcohol Tax Incentive for Exported 
Alcohol, p. 653, 1247 

SECRETARY OF STATE, Title 44 

Fees for Filing Documents - Uniform Commercial 
Code, p. 1123, 1406 
Ballot Preparation for the AIS-315 Optical Scan 
Ballot Counter, p. 1224, 1568 

I-VI Foaes for Filing Documents and Is:ming Certificates 
- Nonprofit Corporations, Assumed Business Names 
and Trademarks, p. 1119, 1405 

I-VII Use of the Computer Election Systems Optech 
Voting Device, p. 1700, 2040 

I-XIV Interpretative Rules for the Implementation of 
Public Law 98-435, Voting Accessibility for the 
Elderly and Handicapped Act, p. 180 

I-XV Use of the American Information Systems 315 Optical 
Scan Ballot Counter, p. 901, 1249 

1.2.419 Scheduled Dates for Filing and Publication of the 
Montana Administrative Register, p. 1708, 2039 

44.5.101 and other rules - Fees for Filing Documents and 
Issuing Certificates - Business Corporations and 
Limited Partnerships, p. 1116, 1405 

(Commissioner of Political Practices) 
44.10.321 and other rules- Contributions - Expenditures -

Definitions - Reporting Requirements - Personal 
Financial Disclosure by Elected Officials, p. 1551, 
128 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-III and other rule - Licensed Clinical Social Work 
Services, p. 1234, 1571 

I-IX Residential Alcohol and Drug Treatment for Indigent 
Juveniles, p. 585, 911, 1251 

I-XV Licensing Requirements for Community Group Homes 
for Physically Disabled Persons, p. 1382, 1774 
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46.5.902 

46.6.102 

46.8.102 

46.8.110 

46.10.318 

46.10.403 
46.10.407 
46.10.512 

46.12.102 

46.12.102 

46.12.509 
46.12.601 
46.12.3001 

46.12.3803 

46.13.106 

46.13.401 
46.13.401 

-395-

and other rules - Day Care Facil1ties, p. 1726, 
2041, 51 
and other rules - Physical Disabilities Program, p. 
1228, 1569 
and other rules - Utilization of Aversive Training 
Procedures in Development of Disabilities Services, 
p. 1712 
and other rules - Standards for Developmentally 
Disabled Persons, p. 764, 1156 
AFDC Emergency Assistance to Needy Families with 
Dependent Children, p. 191 
AFDC Lump Sum Payment Penalties, p. 1012, 1342 
AFDC Transfer of Property, p. 1380, 1772 
AFDC Daycare Earned Income Disregards, p. 1127. 
1408 
Medical Assistance, Definitions, p. 96, 248, 1125, 
1409 
and other rule - Billing, Reimbursement, Claims 
Processing and Payment for the Medicaid Program, p. 
94 
All Hospital Reimbursement, General, p. 770, 1160 
and other rules - Dental Services, p. 1008, 1410 
Medicaid Applications-Social Security Number 
Requirements, p. 1226, 1574 
Medically Needy Income Standard for One Person, p. 
1710, 2051 
and other rules - Low Income Energy Assistance 
Program, p. 1129, 1412 
LIEAP Maxi~1um Benefit Awards for Wood, p. 96 
Emergency Amendment of LIEAP Maximum Benefit Awards 
for wood, p. 130 
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