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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 4 

The Montana Administrative Register (MAR) , a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule sectio~ 
indicates that the propos;ed rule action is adopted and lists 
any changes made since the pr@p~ed et~ge. The interpretatien 
section contains the attorney geReral's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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STATE OF MON~ANA 
DEPARTMEN~ OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the matter of the proposed) 
adoption of new rules J 
concerning definitions and J 
disciplinary action J 

TO: Ar,L INTERESTED PF:RSONS: 

) 
) 
) 

NOTICE OF PUBLIC HEARING IN THE 
MATTER OF THE PROPOSED ADOPTION 
OF A NEW RULE UNDER SUB-CHAPTER 
4, DEFINITIONS AND PROPOSED 
ADOPTION OF NEW RUT.ES UNDER 
SUB-CHAPTER 5 ENTITLED 
DISCIPLINARY ACTIONS 

1. On Friday, March 21, 1986, at 9:00A.M., in the 
conference room of the Department of Natural Resources, 1520 East 
Sixth Avenue, .Helena, Montana, a public hearing will be held to 
consider the above-stated rules. 

2. The rules as proposed will read as follows: 
Under Sub-chapter 4, Substantive Rules. 

I "DEFINITIONS (1) 'Adequate equipment,• as it pertains to 
water well contractor applicants (section 37-43-305(1) (e), MCA), 
will be determined on a case by case basis, based on the 
information shown on the application relative to equipment. 

(2) 'Adequate equipment', as it pertains to applicants for 
Montana water well drillers licenses <section 37-43-305(1) <el, 
MCAJ, is that equipment owned by the responsible water well 
contractor in whose employ the driller will be working. 

( 3) 'Financial responsibility--contractor, 1 (section 
37-43-305(1) (f), MCAJ shall mean the filing of the $4,000 bond or 
in lieu thereof, its equivalent in a certificate of deposit, 
cashier's check, bank draft or certified check approved by the 
board necessary to obtain a contractors license. 

(4) 'Financial responsibility--driller,' (section 
37-43-305(1) (f), MCAJ will be verification of the driller's 
employment by a bonded, licensed water well contractor.• 

Auth: 37-43-202, MCA Auth. Extension: Sec. 11, Chapter 
728, Laws of 1985 Imp: 37-43-305, MCA 

Under Sub-chapter 5, Disciplinary Actions. 

II "DEFINITIONS <ll 'Gross negligence' as referred to in 
section 37-43-311<1) (c), MCA is defined as a person acting with 
gross negligence when he consciously disregards a risk of which 
he is or should be aware. The risk must be of such nature and 
degree that disregarding it involves a gross deviation from the 
standard of conduct that a reasonable person would observe in the 
actor's situation. A 'gross deviation' ia one that is 
considerably greater than lack of ordinary care. 

!IAR NO'riCE NO. 36-21-10 4-2/27/86 
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(2) 'Incompetency' as referred to in section 
37-43-311(1) (d), MCA, shall mean lack of technical ability, legal 
qualification, or physical, intellectual, or moral fitness to 
discharge the required duty.• 

Auth: 37-43-202, MCA Auth. Extension: sec. 11, Chapter 
728, Laws of 198~ Imp: 37-43-311, MCA 

III "VIOLATION AND COMPLAINT PROCEDURES (1) Whenever the 
board shall have reason to believe that any person to whom a 
license has been issued has become unfit to practice as a water 
well contractor or driller or has violated the provisions of 
Tltle 37, chapter 43, MCA and/or Title 36, chapter 1.1, 
Administrative Rules of Montana, or whenever written complaint, 
charging the holder of a license with the violation of any 
provision of Title 37, chapter 43, MCA and/or Title 36, chapter 
21, ARM, is filed with the board, the board shall start an 
investigation. When the board receives a complaint, the board 
shall initiate an investigation within 30 days of receipt of the 
complaint. If from such investigation it shall appear to the 
board that the licensee may not be in compliance with statute or 
rules, the board may initiate disciplinary action." 

Auth: 37-43-202, MCA Auth. Extension: sec. 11, Chapter 
728, Laws of 198~ Imp: 37-43-203, 311, MCA 

IV "REARING PRQCEDURES (1) No action to suspend, revoke, 
reprimand or censure, place the licensee on probation, or take 
action against the contractor's bond shall be taken by the board 
until the licensee has been furnished with a statement of the 
charges against him and a notice of an opportunity for hearing. 
The furnishing of such notice and the charges shall be sent the 
licensee at least 20 days prior to the date of hearing. The 
notice shall be mailed to the licensee at his last known place of 
residence. The licensee may be present at such hearing in person 
or by counsel or both to contest the charges made against him. 
The licensee has the right to require the presence of the 
complainant at any hearing. If at such hearing the charges are 
proved, the board may revoke, suspend, place on probation, 
censure or reprimand the licensee, or take action against the 
contractor's bond." 

Auth: 37-43-202, MCA Auth. Extension: Sec. 11, Chapter 
728, Laws of 1985 Imp: 37-43-203, 311, MCA 

y "DISCIPLINARY ACTIONS (1) For purposes of implementing 
section 37-43-203, MCA, the board of water well contractors may 
initiate disciplinary action for reasons including, but not 
limited to the following: 

Cal habitual use of alcohol or drugs to the point where it 
interferes with the individual's job performance; 

Cbl being unfit to practice because of physical or 
psychological impairment: 

(c) misrepresentation or fraud committed as a holder of a 
license; 

(d) false or misleading advertising, 

4-2/27/86 MAR Notice No. 36-21-10 
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(e) fraud or misrepresentation in obtaining a license or 
renewal: 

(f) knowingly making false statements regarding 
qualifications and abilities of other licensed water well 
contractors or drillers; 

(g) failure to report, through proper channels, facts known 
to the individual regarding the incompetent, unethical, or 
illegal practice of any licensed contractor or driller; 

(h) violation of the construction standards established by 
board rule: 

(i) violation of federal, state, municipal or county 
ordinances or regulations affecting the construction of water 
wells: · 

(j) violation of Title 37, Chapter 43, Montana Codes 
Annotated and/or Title 36, Chapter 21, Administrative Rules of 
Montana; 

(k) lack of technical competence to carry out water well 
construction: 

(1) failure to file well logs with the proper authorities 
within the required time period; 

(ml failure to provide the customer with an accurate well 
log upon completion of the well: 

(nl allowing license number to be used on a well log wnen 
the licensee was not actually involved in the construction of the 
well; 

(o) knowingly making false statements on a well log; 
(p) niring of an individual whose water well contractor's or 

driller's license has been suspended or revoked, during the 
period of revocation or suspension; 

(q) failure to exercise proper supervision as required by 
board rule; 

(r) drilling of water wells by a contractor who does not 
have a current bond or in lieu thereof, a cashier's check, 
certificate of deposit, or bank draft in the correct amount, on 
file in the board office: 

(sl performing as a contractor without a contractor's 
license and bond; 

(t) falsifying apprenticeship records: 
(2) When, after an opportunity for hearing, the board finds 

that a contractor or driller has failed to comply with the 
requirements of statute and rules, the board may take any of the 
following actions: 

(a) revoke a license: 
(b) suspend its order of revocation, on terms and conditions 

de~ermined by the board; 
(c) suspend the right to practice for a period not to exceed 

one year; 
(d) place a licensee on probation: 
(e) reprimand or censure a licensee, and 
(f) order forfeiture of a licensee's bond or its equivalent 

(cashier's check, certificate of deposit, bank draft or certified 
check). 

Auth: 37-43-202, MCA Auth. Extension: sec. 11, Chapter 
728, Laws of 1985 Imp: 37-43-203, 311, MCA 

MAR Notice No. 36-21-10 4-2/27/86 
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VI "FORFEITURE OF BOND OR OTHER SECUIUT}' C1) When it 
appears that the proposed action ~ay result in forfeiture of a 
surety bond, the l'loard 5hall send notice of the proposed 
disciplinary action to the surety. 

(2) When the board finds, after an opportunity for hearing, 
that a licensed contractor has violated any of the requirements 
of Title 37, chapter 43, MCA or of Title 36, chapter 21, ARM, the 
board may issue an order of forfeiture of the licensee's bond or 
other security. The order of forfeiture shall be in writing and 
shall refer to the violations upon which the order is based. 
Copies of the order shall be sent to the licensee and surety, if 
any. After issuing an order of forfeiture, the board may take 
any steps necessary to collect the amount of the bond or other 
security. 

(3) In order to further the purposes of the Act as stated in 
37-43-101, MCA, and in particular to promote the conservation of 
underground water resources and to protect the public, the board 
may, in its discretion, apply the forfeited bond or security to 
remedy defects or compensate for damages caused by the licensee's 
violation of the requirements of Title 37, chapter 43, MCA, or of 
Title 36, chapter 21, ARM." 

Auth: 37-43-202, MCA Auth. Extension: Sec. 11, Chapter 
728, Laws of 1985 Imp: 37-43-203, 311, MCA 

YII "LICENSURE REINSTATEMENT AFTER REVOCATION (1) A 
license which has been revoked may be reinstated after the period 
of time specified in the revocation order has elapsed provided 
that the licensee complies with the requirements of sections 
37-43-303 and 37-43-305, MCA, including successful completion of 
the appropriate examination. 

(2) Additional training may be required at the discretion of 
the board. 

Auth: 37-43-202, MCA Auth. Extension: Sec. 11, Chapter 
72A, Laws of 1985 Imp: 37-43-203, 311, MCA 

3. The rules are proposed for the following reasons: Pule I 
is proposed to offer a definition as to what is meant by adequate 
equipment and financial responsibility under section 
37-43-305(1) (e) and(~, MCA. Although the statute refers to 
"applicants,• the board bas determined that the requirements for 
adequate equipment and financial responsibility should relate to 
the contractor because the drillers must be employed·by a 
licensed and bonded water well contractor. Rules II through VII 
under Sub-chapter 5, Disciplinary action are proposed grounds and 
procedures for disciplinary action. Rule II defines gross 
negligence and incomp~tence. Rule III provides complaint 
procedures. Rule IV provides details on hearing procedure~. 
Rule V outlines grounds for action against a licensee. Rule VI 
p~ovides procedures for forfeiture of a bond after a contested 
case hearing. Rule VII provides a means for reinstatement of a 
license after it has been revoked. All procedures and guidelines 
have been reviewed and are now proposed as guidelines for the 
licensees and board. 

4-2/27/86 MAR Notice No. 36-21-10 
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4. Interested parties may present their data, views and 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
water Well Contractors, 1520 East Sixth Avenue, Helena, Montana 
59620, no later than March 27, 1986. 

5. Jim Madden, Attorney, Helena, Montana, has been 
designated to preside over and conduct the hearing. 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

BOARD OF WATER WELL CONTRACTORS 

'~--,. 
FlY; lV~ '-

WESLEYLI DSAY,ciiAIRM 

certified to the secretary of State, February 14, 1996. 

~~R Notice No. 36-21-10 4-2/27/86 
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BEFORF. 'l'HR DEPARTMENT OF F.EVENUF 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION) 
of Rule I, and the AME~lDMENT ) 
of Rule 42.27.102 relating to) 
gasoline tax and d5stribu- ) 
tor' s bond. ) 

TO: All Interested Persons: 

NO'l'ICE OF THE PPOPOSEn ADOP
TION of Rule I, and the AMEND
MENT of Rule 42.27.102 relat
ing to gasoline tax and dis
tributor's bond. 

NO PUBLIC I'EARING CONTEMPT.ATED 

1. On April 14, 1986, the Depart~ent proposes to adopt new 
rule I and amend rule 42.27.107 relating to gasoline tax and 
distributor's bond. 

2. The rules as proposed to be adopted and amended provide 
as followE<: 

RULE I INCIDENCE OF THE GASOLINE TAX (1) The incidence of 
the gasoline distributor's license tax is on the distributor and 
not on the user. Gasoline is not exempt from taxation because 
the ultimate user or consumer is an agency of the United States 
government, including the United States armed forces, Montana, 
or other states, counties, incorporated cities and towns, and 
school districts of this state, or any other tax exempt entity, 
group, or individual. 
AUTH: 15-70-104 MCA; IMP: 15-70-202 MCA. 

42.27.102 DISTRIBUTOR'S BOND (1) Gasoline distributors 
must furn1sh the department of revenue a corporate surety bond 
executed by the distributor as principal with a corporate surety 
authorized to transact business in this state or other collater
al security or indemnity.- The total amount of bond or collater
al security or indemnity shall be equivalent to twice the 
distributor's estimated monthly gasoline tax, but never less 
than $2,000 and in no case greater than $500,000 except as pro
vided in subsection (2). 

(2) Upon written application by a distributor and the show
ing of good cause, the department may, at its discretion, accept 
a bond or collateral securit;r or indemnitY jn an amount less 
than twice the distributor's est1mated monthlv gaso!.ine tax if 
the distributor reports and eays its tax more frequently than 
monthl • For exam le if the dlstributor a s his tax weeklv, 
h s bond would be twice the est1mated weekl tax a ent. In no 
instance wil the amount of the bond be less than twice the 
~tributor's estimated tax payment. 
AUTH: 15-70-104 MCA; l_~: 15-70-?04 MCA. 

3. Under 15-70-202, MCA, the Department may accept a bond 
or other form of security less than twice the amount of the 
gagoline distributor's estimatQd monthly tax payment. The bond 

4-2/27/86 MAR Notice No. 42-2-316 
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is to ensure that Montana collects all the tax if the distribu
tor is unable to pay the tax. Recent changes in the insurance 
industry have made it more difficult and costly to secure bonds. 
Because of this difficulty, the Department has agreed to accept 
a bond less than twice the amount of the estimated monthly tax 
if the distributor agrees to a correspondingly accelerated tax 
payment schedule, 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption and amendment in 
writing to: 

Dawn Sliva 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than March 27, 1986. 
5. If a person who is directly affected by the proposed 

adoption and amendment wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along with 
any written comments he has to Dawn Sliva at the above address 
no later than March 27, 1986. 

6. If the agency receives requests for a public hearing on 
the proposed adoption and amendment from either 10\ or 25, 
whichever is less, of the persons who are directly affected by 
the proposed adoption; from the Administrative Code Committee of 
the Legislature; from a governmental subdivision, or agency: or 
from an association have no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis
trative Register. Ten percent of those persons directly affect
ed has been determined to be 25. 

7. The authority of the Department to make the proposed 
adoption is based on S 15-70-104, MCA, and the rules implement 
5§ 15-70-202 and 15-70-204, MCA, 

certified to Secretary of State 02/14/86 

HAR Notice No. 42-2-316 4-2/27/86 
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BEFORE THE DEPARTMENT OF ADMINISTRA1'ION 
OF THE STA~E OF MONTANA 

IN THE MATTER OF THE adoption 
of Pules relating to the pro
curement or used equipment; 
procurement from sheltered 
workshops and work activity 
centers, the amendment of 
Rules 2.5.301 Delegation of 
Purchasing Authority; 2.5.502 
Bid and Per~ormance Security; 
2.5.601 Competitive Sealed 
Bids and 2.5.603 Small Purch
asps of Supplies and Services. 

TO: All Interested Persons: 

NOTICE OF Adoption of 
2.5.,06 Procurement from 
Sheltered Workshops or Work 
Activity Centers; 2.5.607 
Procurement of Used Equip
ment; and Amendments to 
Rule 2.5.301, Delegation 
cf Purchasing Authority; 
Rule 2.5.502, Bid and Per
formance Security; 2.5.601, 
Competitive Sealed Bids; 
and Rule 2.5.603 Small 
Purchases of Supplies and 
Services. 

1. On December 12, 1985, the Department of 
Administration published notice of proposed adoption and 
amendments to rules relating to procurement procedures on 
pages 1900-1904 of the Montana Administrative Register, 
issue number 23. 

" 'l'he department has adopted Rules I and II (2.::,. 606, 
2.5.60~ and 2.5.502 as proposed, and has amended rules with the 
following changes: 

2.5.301 DELEGATION OF PURCHASING AUTHORITY (1) (3) 
remains the same. 

(4) Delegation is not necessary for the following 
purchases: Salaries; fees for professional services, travel 
and per diem; telegrams and other mes$age services; 
insurance including industria 1 accident; boiler, safety and 
scale inspections; retirement and social security payments; 
freight; licenses; dues to associations; legal ads; publ~c 
utilities (water, natural gas, electricity); postage and 
U.S. Post Office services; subscriptions; eopyri9~~ed publi
cations and text books;, copyWrited by private publishers; and 
any other comrnodi ties exempted by lavl. 

2. 5. 6Cll COMPETITIVE SEALED BIDS ( 1) - (8) remains the 
same. 

(9) Following determination of product acceptability, Jf 
any l s required, bids will be evaluated to determine which 
bidder offers the lowest cost to the state in accordance with 
the evaluation criteria set forth in the Invitation for Bids 
and the preference provisions described in ARM 2. 5. 403. ~lle 
PPee~pe~eA~-~~4~-P&~~~&-*He-~i~-&e-~~4~~~-~~eie 
~e-fPS¥~ee-~eP-~lle-mes~-e¥ePa±±-eee~-e~~ee~~¥e-r~PellaeeT Only 
nbj ecti vely measurable criteria which are set forth in the 
Invitation for Bids shall be applied in determ~ning the lowest 
bidder. Examples of such criteria include, but are not 
llmi ted to, transportatl on cost, and ownership nr l 1 fe cycle 
co•t formulas. Evaluation factors need not be precise 

Montana Administrative Register 4-2/27/86 
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predictors of actual future costs, bLt to the extent possible 
such evaluation factors shall: 

(a· tH' reasonable estimates based upon informat1on the 
state has available r.oncerning future use; and 

(b) treat all bids Pquitably. 
(9) - (lO)(c) remains the same. 

2.5.603 SMALL PURCHASES OF SUPPLIERS AND SERVICES (1) -
( 11) remains ~he same. 

(5) For small purchases of supplies or services over 
$500 and under $2,000, the Procurement Officer shall solicit 
no less than three ( 3) businesses to submit written 
quotations, and shall record the quotations and place them in 
the procurement file. The Procurement Officer shall award a 
contract to the business offering the lowest acceptabli 
quotation. ~R~-~~~~-~~4~-Peee¥¥ee--~~-~-~ 
eeM9~R~-~~--~-~-f¥e¥~4e--~eP--~-~-~~~~--eeet 
~~~eet~Y~-~ The names of the businesses submitting 
quotations and the date and amount of each quotation shall be 
recorded and maintained as a public record. 

(6) - (8) remains the same. 

3. A written statement was received from Department of 
Administration, Publications and Graphics Division which 
resulted in the change listed in Rule 2. 5. 301 above. The 
change was made to provide additional clarification for 
agencies. The Publications and Graphics Division suggested 
further expansion of the list to include classified and 
display ads. Since the Department has not received inquiries 
in these areas, they will not be added to the list. 

Written statements were received from the University of 
Montana, Purchasing Department. The University commented on 
language in Rule II, They expressed concern over being 
required to competitively bid used equipment when used 
equipment is known to be available from only a sole source. 
The rule allows for a direct purchase of used equipment when 
justified as a sole source. If the purchase is not justified 
as a sole source or exigency, the rule requires that the 
competitive bidding process be used. Since the rule allows 
for sole source purchases when justified, the Derartment will 
adopt the rule as noticed. 

The ~niversity took exception to amendments to rules 
2.5.601(8) and 2.5.603(7). They felt that it was not 
appropriate to place the burden totally upon state agencies to 
perform any and all tests and to provide technical expertise 
in determining a products' acceptability. The Department 
prepared the amendment to give legal authority ror requesting 
outside technical expertise when needed to make an equitable 
bid award. The Department will request assistance o~ly when 
the department determines it does not have sufficie~t 
expertise to make the award. The department will consider 
agencies' staff time and budget constraints when making the 
request. The Department, after considerinE the University • s 
comments, will adopt the amendments as noti~ed. 

4-2/27/86 Montana Administrative Register 
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4. The auth•>l"! tv for the Depart.m,n• to adopt rules in 
Section !8-4-?< and 18-')-102, MCA. The rule 1mplement 
se~tions 18-1-?0:, 18-4-221, 18-4-222, 18-4-103, 18-4-305, 
18-4-112, 18-~-102, and 18-5-101, MCA. 

ELLEN FEAVER, Director 
Department of Administration 

Certified to Secretary of State February 14, 1986. 

Montana Administrative Register 4-2/27/BG 
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BEFORE THE DEPARTMENT OF AGRICULTURF 
OF THE STATE OF MONTANA 

In the matter of adopting 
amendments to certified seed 
potato rules 

TO: All Interested Persons 

NOTICE OF AMENDMENT 
OF ARM 4.12.3503, 
14,12.3504 Relating to 
Certified Seed Potatoes 

1. On January 16, 1986, the Department published 
proposed amendments relating to the grading of certified 
seed potatoes at pages 8 and 9 of the 1986 Montana 
Administrative Register, Issue No. 1. 

2. The department has adopted the amendments as 
follows: 

4.12.3503 BLUE TAGS 
(1) (a) through (1) no changes 
(1) (j) A Freezing injury other than the condition 

of being frozen or affected by soft rot or net breakdown, 
shall be scored when removal of the affected area causes a 
loss of more than 10 percent of the total weight of th~ 
tuber. 

4.12.3504 RED TAGS adopted as proposed. 
3. The above changes to Rule 4.12.3503 are made to 

clarify the language only and arise upon the suggestion of 
·oave Cogley, legislative counsel. Dave Cogley also 
suggested the department amplify its statement of necessity 
for the amendments. 

Response: The department received requests from the 
seed potato industry to amend the rules relating to freezing 
damage. They expressed a need to permit seed potatoes that 
suffered some freezing damage that didn't result in soft rot 
or wet breakdown to be scored in a manner different than the 
requirements for u.s. No. 1 or u.s. No. 2 consumable 
potatoes. Because seed potatoes are not sold for human 
consumption, the tolerance can be greater than that of the 
consumable potatoes. This amendment is necessary to permit 
good seed potatoes to remain in compliance with the Montana 
grades which would otherwise be out of grade. 

4, No other comments or testimony were received. 

Director 

Certified to the Secretary of State February 18, 1986 

4-2/27/86 Montana Administrative Register 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the 
adoption of rules pertaining 
to Voluntary Payroll 
Deductions 

TO: All Interested Persons 

NOTICE OF 
ADOPTION OF RULES 
VOLUNTARY PAYROLL 
DEDUCTIONS ARM 
6.14.201 through 
6.14.208 

1. On December 26, 1985, the State Auditor published 
notice of proposed rules concerning voluntary payroll 
deductions at pages 1941 through 1944 of the 1985 Montana 
Administrative Register, issue number 24. 

2. The State Auditor has adopted the rules as follows. 

~~ 6.14.201 DEFINITIONS For purposes of these rules 
pertaining to voluntary payroll deductions, the following 
definitions apply: 

(1)-(3) Same as proposed. 
(4) The term ~voluntary payroll deductions• means 

automatic deductions requested by a state employee to be 
withheld from his state payroll warrant which are not 
otherwise provided for by federal or state law, rule or 
regulationT or as required under any collective bargaining 
agreement. 

(5) (6) Same as proposed. 

AUTH: 17-1-122(3), MCA IMP: 17-1-121(1), MCA 

RYL8-~~ 6,14.202 TYPES OF VOLUNTARY PAYROLL DEDUCTIONS 
Same as proposed. 

AUTH: 17-1-122(3), MCA IMP: 17-1-121(1), MCA 

RYLB-~~~ 6.14.203 PROCEDURE FOR CBTAINING APPROVAL FOR 
VOLUNTARY PAYROLL DEDUCTIONS 

(1)(a)-(b) Same as proposed. 
(c) A~ agreement not to solicit state employees during 

normal working hours unless a~ehe~iee~-hy-ehe-app~ep~iaee 
eaperv~se~7 a permit has been granted by the Department of 
Administration under ARM 2.11.101. 

(d)-(f) Same as proposed. 

AUTH: 17-1-122(3) 1 MCA IMP: 17-1-121(1), MCA 

R9LS-~Y 6.14.204 PAYROLL DEDUCTION APPROVAL 
(1) ~~-ehe-pa~peee-e~-ehe-~e~aeeieft-ia-~e~-ehe-pareheee 

e~-~esa~aftee-ehe-~~rm-er-er!aeieae~eR-e~fer~R!-ehe-~eeareRee 
pre!~aM-eha±±-have-a-M~R~MaM-e~-±99-eeaee-payrei~-eMpieyeee 
eRre±;e~-be~ere-~e~aeee~R!-app~eva±-~e~-a-9eaaee~eftT--f~-ehe 
p~~peee-e~-ehe-dedaeeieR-ie-£e~-ehe-aepee~e-er-paymeee-e£ 
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~eney-~nee-e-£~nane~a~-~ne~~e~~~en7-~nvese~ene-~~e,~a~-er 
eene~~e~e~en-ee-a-eAarieae;e-nen-~re£ie-er~ant~~e±en-tee-£i~~ 
er-ergani~atien Any firm or or~anization operating as an 
insurance or financ~al ~nst~tutlon, lnvestment program or 
charitable non-profit organization requesting approval of 
a deduction shall have a minimum of 50 state payroll 
employees enrolled before requesting approval for a deduction. 
If at any time the number of employees requesting a deduction 
falls below the established number, the deductions may he 
discontinued by the State Auditor. 

(2) Same as proposed. 

AUTH: 17-1-122(3), MCA IMP: 17-1-121(1), ~lCA 

R!HrS-V 6.14. 205 COtlDI'riONS FOR REVOCATION OF APPROVAL 
(1) Same as proposed. 
(a) The number of state employees authorizing the 

voluntary payroll deduction falls below ±99-£e~-ins~~anee-er 
50 £e~-£~naneia~-e~-eRa~~eak!e-nen-~re£it-e~!an~ea~~ene the 
State Auditor may discontinue the deduction. The State 
Auditor shall send immediate notice to the authorized 
representative for the voluntary payroll deduction that the 
deduction has fallen below the minimum requirement and that 
the firm or organization has 30 days to meet the requirement1 
or 

(b) There was solicitation of state employees during 
normal working hours without proper authorizationT or if the 
firm or organization or agents thereof solicits employees 
of the state by giving the impression their product is 
approved, authorized or in any way supported by the state; or 

(c) There was noncompliance with any of the factors 
listed in Rtt!e-HI 6.14.204(2)(a), (2)(b), or (2)(c). 

(2) If the discontinuation action is taken under R~ie 
Y 6.14.205(1)(a) and if the firm or organization does not meet 
the-requirement within 30 days, the deduction may be 
discontinued. If the discontinuation action by the State 
Auditor is based on Rtt!e-Y 6.14.205(1)(b) or (1)(c), the firm 
or organization may request a hearing pursuant to the 
procedures outlinerl in Section 33-1-701 et seq., MC~. The 
decision of the State Auditor will be final only when the 
hearings procedure is complete. 

AUTH: 17-1-122(3), MCA IMP: 17-1-121(1), MCA 

RIHrB-Vi 6.14. 206 NOTICE OF REVOCATION OF APPROVAL 
Same as proposed. 

AUTH: 17-1-122(3), MCA IMP: 17-1-121(1), MCA 

BHbB-Yii 6 14.207 EFFECTIVE DATE OF REVOCATION 0F 
APPROVAL 

Same as proposed. 

AUTH: 17-1-122(3), MCA IMP: 17-1-121(1), MCA 
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R9p§-Y~ff 6,14,208 GRACE PERIOD 
Same as proposed. 

AUTH: 17-1-122(3), MCA IMP: 17-1-121(1), MCA 

3, The State Auditor received written comments in 
support and in opposition to the proposed rules. ~hllil. 
comments and the State Auditor's response to them, a~ 
summarized as follows: 

a. Bob Pyfer, representing the Montana Credit Union 
Network, asserted that the proposed rules would effectively 
deny access to the payroll deduction program to eight Montana 
credit unions who have less than 50 enrollees, unless some 
arrangement can be made for use of Treasure State Corporate 
Central Credit Union as a clearinghouse. Mr. Pyfer also 
stated that it is unlawful discrimination to set an enrollee 
minimum for insurance companies or other business entities 
unless a rational basis for the particular cut off point can 
be shown. The proposed rules are amended to provide for an 
across the board minimum of 50 enrollees. This minimum 
level will not exclude any credit unions as the State Auditor 
will utilize the Treasure State Corporate Central Credit 
Union as a clearinghouse for all credit unions. 

(b) Ellen Feaver, representing the Department of 
Administration, asserted that proposed Rule III(1)(c) be 
amended to require an agreement not to solicit employees 
during normal working hours unless a permit has been granted 
by the Department of Administration. The State Auditor 
agreed with this comment and amended the rules to reflect the 
suggested change. 

(c) Ellen Feaver, representing the Department of 
Administration, asserted that proposed Rule IV(1) gives the 
appearance that insurance companies must meet a more 
stringent test than other eligible institutions. Mrs. Feaver 
also asserted that some financial products may be both 
investment and insurance related and it may be difficult to 
decide whether those requests must meet the 50 or 100 
deduction criteria. The State Auditor agreed with these 
comments and amended rules as adopted to reflect an across 
the board minimum of 50 enrollees for any defined group 
requesting a deduction. 

(d) Ellen Feaver, representing the Department of 
Administration, asserted that collective bargained pension 
plans be considered mandatory deductions in accordance with 
Section 19-3-403(8)(a), MCA, as opposed to voluntary. The 
State ~uditor agreed with this comment and amended the rules 
accordingly. 

(e) Ellen Feaver, representing the Department of 
Adninistration, asserted that proposed Rule V include a 
provision for revocation of an organization's payroll 
deduction code if the company or organization or agents 
thereof solicit employees of the state by giving the 
impression their produet is approved, authorized or in any 
way supported by the state. The State Auditor agreed with 
these comments and amended the rules aeeordingly. 
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(f) Jack D. Wickware, representing Metropolitan 
Insurance Companies, commented that the proposed rules were 
completely satisfactory. The State Auditor acknowledges this 
comment. 

(g) Donna Warner, representing the Central Payroll 
Divis~f the State Auditors Office submitted written 
comme~ich support the need for the adoption of the 
rules. These comments reflect the agency's basis for the 
adoption of the rules. As they do not conflict with any of 
the other written comments received by the agency, they are 
accepted. 

4. The authority for these rules is Section 
17-1-122(3), MCA, and the rules implement Section 17-1-121(1), 
MCA. 

Certified to the Secretary of State ~F~e~b~r~u~a~rLy-=1~4 ______ , 1986. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF HEARING AID DISPENSERS 

In the matter of the amendment 
of 8.20.402 concerning fees 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.20.402 FEES 

1. On November 30, 1985, the Board of Hearing Aid 
Dispensers published a notice of public hearing to consider 
the amendment of the above-stated rule at page 1822, 1985 
Montana Administrative Register, issue number 22. The hearing 
was held on January 8, 1986 at 10:00 a.m. in the conference 
room of the Department of Commerce at 1424 9th Avenue, Helena, 
Montana. 

2. 
3. 

The board has amended the rule exactly as proposed. 
No comments or testimony were received. 

Certified to the Secretary 

Montana Administrative Reqister 

BOARD OF HEARING AID 
DISPENSERS 

DUDLEY AND 
C~I 

G ~R~L COUNSEL 

February 14, 1986. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE PROMULGA
TION OF AN EMERGENCY RULE FOR 
A LIMITED SERVICE WHOLESALE 
ALLOWANCE 

ORDER PROMULGATING AN EMER
GENCY LIMITED SERVICE WHOLE
SALE ALLOWANCE 

Petitioners, Ken Kelly, having filed a limited service 
wholesale allowance and the Board having heard evidence pre
sented to the Board in convened session on February 8, 1986, 
the Board finds as follows: 

1. Gallatin Dairies, Inc. now known as Country Classic 
Dairies, Inc. (herein Gallatin), a Montana Corporation, for 
months has been and is selling milk to Associated Grocers for 
consumption in Montana at less than the minimum wholesale price 
as reflected in the Milk Control Bureau's investigations and 
the court documents in the state and federal court proceedings 
between the Department of Commerce, Milk control Bureau and 
Gallatin. Gallatin's actions have undermined the minimum 
wholesale price established by the Board and has placed all 
other licensed distributors and jobbers at a serious competitive 
disadvantage. 

2. Gallatin will engage in the same or a similar type of 
sale of milk or transaction with Super Valu beginning next week. 
This action will compound and increase the harmful effects de
scribed in paragraph 3. 

3. The actions of Gallatin described in paragraphs 1 and 
2 have and will continue to undermine and destroy the minimum 
wholesale price; will undermine or destroy the effectiveness of 
all other Board of Milk Control laws and regulations; will 
place all other licensed distributors and jobbers at a serious 
competitive disadvantage: will cause the destruction of the 
business of some licensed distributors and jobbers; will cause 
the destruction of the business of some licensed producers; and 
will seriously jeopardize or interfere with the Montana con
sumers right to an adequate supply of wholesome Class I milk. 

4. Section 2-4-303, MCA, (1) provides if the agency finds 
that an imminent peril to the public health, safety or welfare 
requires adoption of a rule upon fewer than thirty (30) day's 
notice and states in writing its reasons for that finding, it 
may proceed, without prior notice or hearing or upon any abbre
viated notice and hearing that it finds practicable, to adopt 
an emergency rule. The rule may be effective for a period not 
longer than 120 days, but the adoption of an identical rule un
der 2-4-302 is not precluded. (Emphasis supplied) 

This provision applies and requires emergency Board action 
in order to effectuate the policies of the Montana Milk Control 
laws including Sections 81-23-102 and 81-23-302, MCA. 

5. The harm identified in paragraph 3 mandates that the 
Board issue an immediate order for a limited service wholesale 
allowance on an emergency basis in accordance with Section 2-4-
303, MCA, without prior notice for a period not longer than 120 
days. 
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6. Based upon the above findings, there is imminent peril 
to the public health, safety and welfare which requires the 
adoption of the emergency rule which is attached hereto: 

RULE I TEMPORARY WHOLESALE PRICES 
Any milk purchased under subsections (a), (b) and (c) 

must be paid within ten (10) days after invoicing. 
(a) LIMITED SERVICE - Delivery limited to four (4) days 

per week to the retail store, distributor pick up on returns 
and stocking of original delivery (not to exceed one per day) 
but no shelf pull up or any distributor services. 

$2.09 gallon homo. 
1.05 ~ gallon homo. 
1.96 gallon 2% 

.98 ~ gallon 2% 

.90 , gallon skim 

(b) DROP DELIVERY - to the back door of the retail store. 
(i) distr1butor delivery shall be limited to the back 

door or refrigerated storage box at the rear of the store. 
(ii) deliveries shall be limited to a maximum of three (3) 

times per week. 
(iii) the retail store must place an order for the next 

delivery at the time the current delivery is made. 
(iv) the retail store shall assume all responsibility for 

servicing the dairy case and rotating the stock. In store 
service by the distributor is not permitted. 

(v) the retail store shall assume all responsibility for 
loss or occasional expiration of product codes or dates. 

(vi) all product orders must be in full case lots. 

$1.99 gallon homo. 
1.00 , gallon homo. 
1. 86 gallon 2% 

. 94 ~ gallon 2% 

.86 ~ gallon skim 

(c) F.O.B. PROCESSING PLANT - 500 gallons mimimum pur
chase per pickup. 

$1.86 gallon homo . 
• 93 ~ gallon homo. 

1. 75 gallon 2% 
. 88 ~ gallon 2% 
._80 , gallon skiln 

7. It is hereby ordered that the emergency rule attached 
hereto be and hereby is adopted effective February 10, 1986 
for a period of 120 days ending June 9, 1986. 

8. It is further ordered that the administrator of the 
Milk Control Bureau send a copy of this order to all persons 
licensed by the Bureau, to the state wire service, and other 
news media. 
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9. The authority of the Board to make the emergency rule 
is 81-23-302 and the rule implements 81-23-302, MCA. 

Dated February 10, 1986 

CURTIS C. COOK, Chairman 
MONTANA BOARD OF MILK CONTROL 

BY: 
WILLIAM E. ROSS, Bureau Chief 
MILK CONTROL BUREAU 

Certified to the secretary of State February 10, 1986. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.28.201, defining who 
must report a communicable 
disease, and 16.28.202, stating 
what diseases are reportable and 
setting reporting requirements 

TO: All Interested Persons 

) 
) 
) 
) 
) 

NOTICE OF THE AMENDMENT 
OF ARM 16.28.201 AND 

16.28.202 

)(Communicable Diseases-AIDS) 

1. On December 26, 1985, the department published notice 
of proposed amendments of rules 16.28.201 and 16.28.202 con
cerning reporting requirements for communicable diseases at 
page 1949 of the 1985 Montana Administrative Register, issue 
number 24. 

2. The department has amended the rules with the follow
ing changes (matter to be stricken is interlined, new 
material is capitalized): 

16.28.201 REPORTERS (1)-(3) Same as proposed. 
ill ~ phys~c~an or laboratory performing a blood test 

which shows the presence of the ant~body to ~human 
T-TY!iiPhOfrOPic VTrus ~ .!1..!. must: 

ill Submit to the department the report required £y ARM 
16.28.202(~ and 

ill 9fus-;:--if p!'!e!!ill.>a:e7 aREi ettl31!!H SUBl1IT to the 
department laboratory-a eeeeali. blooa-sp~ FROM THEJPERSON 
TESTED ~n order to confirm~test results. 
~ ~dffiln~strator-0f-a-laboratory in which a test of 

blood ~s made to determ~ne Whether the antillody to the-lillman 
NYffipnotrOpiC Virus ~ I I I ~s eresent must subm~tOthe 
department Q.y the 15th ~ folTow~ng the month 1n which the 
test was performed a ~ort on a form supp~Qy the depart
ment IruhcatJ.ng the-number of ~ with negativ~ result.s for 
that antibody which ~ done dur~ng that month. 

16.28.202 REPORTABLE DISEASES Reportable communicable 
diseases ~nclude: 

(l) - (4) Same as existing rule. 
~ cateaory E diseases and conditions are: 
~. ~cqu1re 1mmune def~c1er.LcY syndrome (AIDS). 

· ~ Potent~al AIDS, as 1nd~cated £y the presence of the 
human T-lymphotrop1c VIrUS~ I I I anhbody-.- - -
---ill !:; category ~ d1sease or cond1t~on must be reported 
to the derartment and, ~n the case of AIDS, TO the local 
health ofhcer of the county ~ wh~ch the report is made, eY 
5:00 E-:..!!l.:.. Fnday of ~ week !.!:!: whic]i ~----ciiaznosld of AIDS ~s 
made or the test show~nt potentJ.al AIDS .ls per orme . . 

ill The report ....2!: AIDS ~ 1nclude the J.nformatJ.on 
required £y the department's commun~cable dlsease conf1dent1al 
case report form ava1lable from the department. 
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~ The rdport of potential AIDS must include: 
ill tEe' ate The test J.dentifyrng the antibody ~ 

performed; 
~ the ~ ~ address of the reporter; and 
.i.!ill the J.ni tJ.als of the person tested OR ANY OTHER 

IDENTIFIER, SUCH AS A NUMBER, ASSIGNED BY THE REPORTER WHICH 
DOES NOT REVEAL THE NAME OF THE PERSON TESTED. 
~ The name of ~ category !!! case and the ~ and 

street address "Or the reporter of ~ s"i:iC!l case are confl.den
tl.al and not open to publl.c J.nspection. -- -- --

3. comments made on the rules, and the department's 
responses, follow: 

Comments: Dr. John Salisbury of the Rocky Mountain Eye 
Center expressed concerns about confidentiality and a possible 
invasion of privacy if the Center released the names of diag
nosed AIDS victims or of those whose donated tissues tested 
positive for the presence of HTLV-III antibodies, and recom
mended that the confidential case report be made to DHES and 
the health officer of the county where the donation origi
nated, and that test results be reported, not by name, but by 
number assigned by the eye bank. 

Response: The department did not adopt all of Dr. Salis
bury's suggestions because they are apparently based upon a 
partial misconception about what the proposed rules require. 
From the letter 1 s context, it appears that Dr. Salisbury is 
concerned about reporting of HTLV-II I positive test results 
rather than of diagnosed AIDS cases, since the eye center 
would be involved in testing but would not be diagnosing AIDS. 
The donor's physician, not the Center, is held responsible by 
the proposed rules for reporting names of AIDS cases. As for 
Dr. Salisbury's concern about reporting the names of those 
whose tissues test positive for the HTLV-III antibody -- which 
does not by itself mean the donor was an AIDS victim -- the 
rules do not require names be reported, but rather that ini
tials be provided. The department has amended the rule to 
allow use of other identifiers such as the eye bank number 
referred to by Dr. Salisbury. 

Comments: Rolland D. Pratt, Executive Director of the 
Funeral Dl.rectors 1 Association, requested that morticians be 
notified whenever a person dies of a communicable disease and 
suggested that whoever makes a diagnosis of death due to a 
communicable disease tag the body for cause of death before it 
is removed for preparation and burial. 

Response: Since the two proposed rules state reporting 
requirements rather than control measures, Mr. Pratt's sugges
tions were not incorporated into them. However, DHES is cur
rently working on a revision of all of the communicable dis
ease rules and will seriously consider incorporating those 
suggestions in specific control measures set by other rules. 

4-2/27/86 Montana Administrative Reqister 



-256-

Comments: Dr. Peggy Schlesinger from columbus Hospital, 
Great Falls, conveyed the concern of others at that facility 
that requiring reporting of the names of those who are tested 
for the HTLV- II I antibody was counterproductive in that it 
made people reluctant to be tested, and was an unjustifiable 
invas1on of their privacy; she also objected to referring to 
presence of the HTLV-I II antibody as a "disease". 

Response: No change in the rules was made because the 
comments were based on a misunderstanding about what the rules 
actually required. The initials, not names, of those whose 
blood tests positive for the HTLV-rrr-antibody are required to 
be reported. The report of negative test results requires no 
identifier of any sort, but rather requires reporting of the 
total number of those who test negative. As for the reference 
to "disease", Category E's heading [l6.2B.202(5)(a)] refers to 
"diseases and conditions"; "disease" is intended to mean AIDS 
itself, while "condition" refers to the presence of the HTLV
III antibody. 

Comment: Dr. Schlesinger also pointed out that 
l6.2B.20l(4)(b) appears to require a second, separate, sample 
of blood to be drawn to be sent to DHES's lab for confirmation 
of the presence of the antibody, and that a sample from the 
original specimen would be sufficient. 

Response: DHES agreed that a second blood drawing was 
unnecessary and amended the rule to indicate that a specimen 
from the initial sample was acceptable. 

Comment and Response: Minor editing was done to clarify 
the mean1ng of 16.2B.202(5)(a), at the suggestion of Legisla
tive Council staff. 

Certified to the Secretary of state February 14, 1986. 
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BEFORE THE DEPARTHEKT OF INSTITUTIONS 
OF THE STATE OF MONTAHA 

In the matter of the adoption 
of new rules setting forth an 
admission policy for the 
Center for the Aged and 
REPEAL OF 20.14.101, 
20.14.102, and 20.14.103. 

NOTICE OF ADOPTION OF NEW 
RULES I - IX (20.14.104 
through 20.14.112) FOR 
ADMISSION TO MONTANA CENTER 
FOR THE AGED AND REPEAL OF 
20.14.101, 20.14.102, AND 
20.14.103. 

TO: All Interested Persons 

1. On December 26, 1985, the department of institutions 
gave notice of proposed adoption of new rules I through IX 
(20.14.104 through 20.14.112) setting forth an admission policy 
for the center for the aged, on page 1965 of the Montana 
Administrative Register issue number 24. 

2. The rules replace sections 20.14.101, 20.14.102, and 
20.14.103 currently found in the Administrative Rules of 
Montana. ARM 20.14.101, 20.14.102, and 20.14.103 are hereby 
repealed. 

3. No public hearing was held nor was one requested. 
The department of institutions has received no written or oral 
comments concerning these rules. 

4. On December 30, 1985, legal counsel for the 
department of institutions received a phone call f!"om G~eg 
Petesch, chief counsel, legislative code committee, concernLng 
Rule VII, which is the transfer and discharge rule. He felt 
that subsection 2 of these rules, may actually conflict with 
subsection 4 when read with the existing authority found in 
Section 53-21-130 MCA. 
RESPONSE: The use of the transfer authority under Section 
53-21-130, MCA, would only occur in extreme cases such as an 
emergency situation. Since the 10 day transfer provision is 
limited in its scope, the department prefers to follow the 
provisions of Section 53-21-412, MCA. Subsection (4) of Rule 
VII is intended to be used when a competent resident requests 
his release and does not require intense psychiatric treatment 
as provided at the Montana state hospital. 

5. Based on the foregoing, the department hereby adopts 
the rules as proposed, setting forth an admission policy for 
the l1ontana Center for the Aged and repeals ARM 20.14.101, 
20.14.102 and 20.14.103. r--~ 

~~~ 
Department of Institutions 

Certified to the Secretary of State February~. 1986. 
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BEFORE THE DEPARTI1ENT OF INSTITUTIONS 
OF TilE STATE OF MONTANA 

In the matter of the adoption 
of new rules for voluntary 
admissions to Montana State 
Hospital 

TC: All Interested Person 

NOTICE OF ADOPTION OF NE~I 
RULES I - VI (20.14.301 
through 20.14.306) FOR 
VOLUNTARY ADMISSIONS TO 
HO!lTANA STATE HOSPITAL 

1. On December 26, 1985, the department of institutions 
gave notice of proposed adoption of new rules l through VI 
(20.14.301 through 20.14.306) setting forth a voluntary admission 
policy for Montana State Hospital, on page 1960 of the Montana 
Administrative Register issue number 24. 

2. A public hearing was conducted by the department of 
institutions on the proposed rules on January 16, 1986. 

3. Jerry Hoover, administrator of the mental health and 
residential services division testified in favor of the adoption 
of the proposed rules. No adverse 1.-1ritten or oral comments were 
received. 

4. On December 30, 1985, the hearings officer received a 
telephone call from Dave Cogley, attorney for the Legislative 
Council. 

Comment: Regarding Rule I, Mr. Cogley felt that our 
reference to Chapter 603 of the 1985 legislative session which 
speaks to only confirmation by mental health professionals was 
too narrow. We should reference the authority granted in both 
Section 53-21-111 MCA and Section 53-21-203 MCA. 

Response: The department agrees with the recommendation. 
Comment: In Rule V, which is the direct application to the 

state hospital, Mr. Cogley felt that our legislative authority to 
implement the rule, especially basing it on Section 53-21-111 MCA 
and Section 53-1-203 MCA, was weak. While the concept of the 
rule as a hospital policy is sound, he questioned our authority 
to adopt the rule. 

Response: On February 13, 1986, Mr. Cogley called to 
indicate chat Section 53-21-111 l!CA, may allow a direct 
application if Rule V was rewritten to state that the profes
sional person at the state hospital would contact the appropriate 
mental health center for confirmation that it is unable to 
provide adequate services, or if they are, arrange for release 
and transfer. The rule has been changed as follows: 

RULE V DIRECT APPLICATION (1) Applicants who apply in 
person for admiss~on to the hospital m~s~-8e may only be admitted 
if thez are: 

fx~--AR-immeaiaee-eR~eae-ee-Rimseli-e~-eeRe~st-e~ 
-----fii1-iR-Heea-ei-c~eaemeRE-aR6-see~~iey-avai±sele-eR±y-ae-ERe 
Respi~ah 

(a) 

Montana Administrative Register 
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(2) If the conditions described in (1) (a), (b), and (c) are 
met, a hospital professional person may certify the applications 
as required; aRe-e8e-applieaRE-may-be-aemieee6 and 

f3t--II-aaly-eae-eeReieieRs-eese~ibee-iR-f~fat,-aRe-fbet 
a~e-mee-aRe-efie-fiespieal-sea~~-eeeermiaea-efiae-efie-applieaRe 
reqai~ea-meReal-8eale8-e~eaemeRe-mere-apprepriaeely-praviaea-by-a 
eeReer,-s8e-applieaRe-may-be-e~eaeee-MReil-app~er~iaee 
aeeemmesaeieRS-a~e-maae~ 
-----f41--I~-eke-kespieal-sea~f-6eee~iRes-e8ae-efie-applieaRe 
aees-Ree-reqMire-meReal-RealeR-ereaemeRe,-eke-applieaRe-may-be 
refMae6-aamissieR~ 

-----fat--A-wrieeeR-reeere-ef-eaeR-sMek-~e~asal-mMse-be 
maiReaiRea-by-eke-kespieal-aeeailiRg-eke-reaseRs-far-ehe-re~Msal 
aRe-sigRea-by-a-prafessieRal-perseR~ 

(a) call the desi nee of the mental health re ion in which 
the app Lcant res es or con irmation t at a equate acL ities 
do not exLst Ln the regLon for the evaluation and treatment of 
the attl1cant; or 

) if the ap;licant is from out 

a 
and be 

AUTH: 53-21-111 and 53-1-203, MCA IMP: 53-21-111, MCA 

Comment: In paragraph 7, Mr. Cogley indicated that our 
author1ty to adopt the rules should be expanded to include not 
only Section 53-1-203 MCA, but also Section 53-21-111 MCA. 

Response: The authority to adopt these rules will be 
changed. 

5. Based on the foregoing, the department hereby adepts 
the proposed rules with requested changes. 

~::_--f2_/ 
CARROLL v. "EEO 
Director 
Department of Institutions 

CERTIFIED TO THE SECRETARY OF STATE FEBRUARY 14, 1986. 
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BEFORE THE DEPARTI!ENT OF INSTITUTIONS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules for the certification 
of mental health professional 
persons. 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF NEW 
RULES I -XII (20.14.501 -
20.14.512) PROFESSIONAL 
PERSONS CERTIFICATION 

l. On December 26, 1985, the department of institutions 
gave notice of proposed adoption of new rules I through XII. 
(20.14.501 through 20.14.512) for the certification of 
professional persons, on page 1953 of the Hontana Administrative 
Register, issue number 24. 

2. A public hearing was conducted by the department of 
institutions on the proposed rules on January 16, 1986. 

3. Jerry Hoover, administrator of the mental health and 
residential services division testified in favor of the adoption 
of the proposed rules. No adverse written comments were 
received. 

4. On December 30, 1985, legal counsel for the department 
of institutions received a telephone call from David Cogley, 
attorney for the legislative council. Regarding Rule II, Mr. 
Cogley indicated that Section 53-21-106 MCA was also to be 
implemented. He felt, Section 53-21-102 MCA should also be 
listed as the authority that the agency has to implement the 
proposed rules. 

Response: The agency agrees with this recommendation. 
Mr. Cogiey also felt it was unclear as to the certification 

of developmental disabled professionals and that the rule should 
be made clearer as to these individuals. 

Response: These Rules are only intended to affect mental 
health professional persons and do not impact professional 
persons in the field of the developmentally disabled. These 
people will continue to enjoy their certification under the rules 
adopted for them. 

5. Based on the foregoing, the department hereby adopts 
the proposed rules t~ith changes in the aut:hority and 
implementation as requested. 

CERTIFIED TO THE SECRETARY OF STATE February, 13 , 1986. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ) 
CORRECTION of the Adoption 0f) 
Rule I (42.15.105) relaUng ) 
to SRS inspection of income ) 
taY returns. ) 

TO: All Interested Persons: 

NOTICE OF CORRECTION of Rule 
I (42.15.105) relating to SRS 
inspection of incnme tax 
returns. 

PLEASE NOTE: The Department o" P.evenue' s adoption not.i ce 
published at page 51, 1986 Montana AdminJ~trative Register, 
issue number 1, adopted a new rule, relating to SRS inspection 
of income tax returns. This rule was numbered 42.15.501. It 
should have been numbered 42.15 .10~ •. 

D. LaFAVER, Director 
artment of Revenue 

Certified to Secretary of State 02/14/86 
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VOLUME NO. 41 

COUNTY GOVERNMENT - Amendments to 
government recommended by a local 
commission; 

OPINION NO. 44 

form of 
government 

local 
study 

LOCAL GOVERNMENT - Amendments to form of local 
government recommended by a local government study 
commission; 
LOCAL GOVERNMENT STUDY COMMISSIONS - Election procedures 
for voting on commission recommendations; 
MONTANA CODE ANNOTATED- Title 13; Title 7, chapter 3, 
parts 2 to 7; sections 7-3-102, 7-3-121 to 7-3-161, 
7-3-124, 7-3-149, 7-3-156, 7-3-158, 7-3-160, 7-3-171 to 
7-3-193, 7-3-187, 7-3-192 (1), 7-3-193, 7-4-2102 (1), 
7-4-2102 (3), 7-4-2104, 13-3-102 (1), 13-10-201 (6), 
13-13-205; 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att 'y Gen. 
No. 1 (1983). 

HELD: 1. A local government study commission is 
responsible for calling and establishing an 
election date for the purpose of voting on the 
study commission's recommendations. 

2. Where a local government study commission 
proposal recommends that the county commission 
be increased in size from three to five 
members, the proposa~ .may provide that 
incumbent county comm~ss1oners whose terms 
have not expired retain their offices for the 
remainder of the terms to which they were 
elected. If no such provision is made and the 
study commission proposal is adopted, the 
incumbent commissioners would lose their 
positions when the newly-elected commissioners 
take office. 

3. Recommendations of a local government study 
commission concerning an increase in the 
number of members on the board of county 
commissioners, alterations in commissioner 
districts, and a change to nonpartisan 
elections for commissioners would take effect 
upon adoption of the recommendat·ions. 
Recommendations of a local government study 
commission to change to nonpartisan elections 
for other elected county officials would take 

Montana Administrative Register 4-2/27/86 



-263-

effect at the beginning 
government's fiscal year. 

of the local 

4. A local government study commission is 
responsible for setting the dates of a special 
primary and a general election to elect new 
officers required by the adoption of the study 
commission proposal. 

5. The residency requirements of section 
7-4-2104(2), MCA, apply to candidates for 
county commissioner positions created by the 
adoption of a local government study 
commission proposal. 

6. The timetables for filing declarations of 
nomination and changing precinct boundaries, 
found in Title 13, MCA, apply to candidates 
for county commissioner positions created by 
the adoption of a local government study 
commission proposal. 

Ed A. Miller, Chairman 
Big Horn County 

Board of Commissioners 
Dra<t;er H 
Hardin MT 59034 

Dear Mr. Miller: 

5 February 1986 

You have requested my opinion on several questions 
concerning the election procedure to be followed when a 
local government study commission recommends a 
modification of an existing form of government. 

You indicate in your letter that the Big Horn County 
Local Government Study Commission (hereinafter referred 
to as the "Study Commission") is considering a proposal 
that would retain the county's commission form of 
government but would amend certain features of the 
existing government to increase the number of county 
commissioners from three to five, alter the districts 
from which county commissioners must be elected, and 
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change from partisan to nonpartisan elections for all 
elected positions. 

Your questions are predicated upon an assUJnption that 
the Study Commission proposals will be approved by the 
electors. I do not usually issue opinions on 
hypothetical questions. However, the statutory 
requirements for scheduling an election on study 
commission recomrnendations and an election of new county 
officials include rather rigid deadlines that permit no 
delay for the purpose of obtaining a legal 
interpretation of the applicable statutes. Therefore, I 
believe the issuance of an Attorney General's Opinion at 
this time is necessary under the circumstances presented 
by your request. 

Your letter identifies several areas of confusion and 
inconsistency in the local government statutes, 
particularly in the procedures to be followed in making 
changes to existing forms of local government. A 
preliminary matter of concern involves certain phrases 
used in the statutes. Before responding to your 
specific questions, these phrases must be addressed. 

The statutes which deal with making changes to an 
existing form of government refer to the adoption of an 
"alternative form" or "alternative plan" of government. 
It is important at the outset to determine whether these 
statutes have any application to elections on amendments 
to existing forms of government, such as are being 
considered by your Study Commission. Amendments to 
existing forms of government involve changes to the 
features of the governmental structure without adoption 
of an entirely new form of government. 

The statutes that were adopted in 1975 to implement 
article XI, section 3 ( 1) of the Montana Constitution 
refer to the term "alternative form" of government as 
one of the five basic optional forms, plus a charter 
form, that are currently provided for in parts 2 through 
7 of Title 7, chapter 3, MCA. See S 7-3-102, MCA. 
However, as other statutes were subsequently adopted to 
permit alteration of existing forms of local government 
by petition (in 1979) and b:r study commission (in 1983), 
the phrases "alternative form of government" and 
"alternat~ive !Jlan of government" lost their precise 
mear.ing. Ar. examination of the moros recPI'tl y-Pr•art<:ci 
statutes suggests that the phrases were often urPe, no~ 
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only when referring to the actual adoption of a basic 
form of local government, but also when referring to the 
process of making amendments to certain features of a 
CTovermncntal structure, while retaining its basic forw. 

Svctj_cn 7-3·~,~-, r·cp; fr:: E~Yi"'Yl~:..8, ~'--"'' :·cr ... P ·~f 

procedure for calling a special elect~r~ r·l ''• cL~·t·r· 
of an "alternative form of government," di~ect's ;,hich 
entity shall pay the costs of the election, and 
determines how many votes are necessary for a_doption of 
the ballot measure. Subsection (3) (d) reqUJ.res: "If 
the electors disapprove the proposed new form of local 
government, amendments, or consolidation plan, the local 
government retains its existing form." § 7-3-149 (3) (d), 
MCA (emphasis added). A reading of section 7-3-149, 
MCA, in its entirety suggests that it deals not only 
>~ith an election on adoption of one of the six 
alternative forms of local government provided for in 
parts 2 through 7 of Title 7, chapter 3, MCA, but also 
an election on proposed amendments to an existing form 
of government. 

The significance of this point will be apparent in the 
responses to your specific questions, which I have 
consolidated into seven areas in an effort to avoid 
undue confusion. 

1. Which ~ntity L~_:;..!, e.Etal:lish the date of the 
election on the Study CommissLon's recommendations? 

Your first question concerns which entity must call for 
and schedule the date of an election on the Study 
Commission's recommendations: the Study Commission 
it·self, pursuant to section 7-3-187 (1) (b), MCA, or the 
Board of County Commissioners under section 7-3-149(1), 
MCA. 

Sections 7-3-121 to 161, MCA, were originally adopted in 
1979 as procedures for altering existing forms of local 
government by petition of the electors. See § 7-3-121, 
MCA. One of those statutes, section 7-3-149, MCA, sets 
forth various procedures for an election on an 
alternative form of government, including a requirement 
that the governing body call for the election. 

The statutes that deal with 
commissions were adopted in 
sections 7-3-171 to 193, MCA. 

local government study 
1983 and are found in 
Section 7-3-192(1), MCA, 
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provides that an alternative plan of government 
recommended by a study commission ~s to be submitted to 
the voters as provided in section 7-3-149, MCA: 

[E]xcept that the study commission shall 
authorize the submission of the alternative 
plan of government to the voters at a special 
election to be held no less than 75 or more 
than 120 days from the date of the adoption of 
the final report. The special election may be 
held in conjunction with any regularly 
scheduled election. Study commissions elected 
on the general election date in 1984 shall 
submit a final report allowing for a vote on 
any recommendation no later than the general 
election date in 1986. [Emphasis added.] 

Section 7-3-187(1) (b), MCA, is consistent with this 
exception. It describes the means by which the study 
commission, in its final report, shall certify the 
election date. It provides that if a study commission 
recommends an alternative form of government, the study 
commission's final report must contain a certificate 
establishing the date of the special election at which 
the alternative form of government shall be presented to 
the electors. 

In summary, while section 7-3-149(1), MCA, generally 
assigns the responsibility of calling and scheduling an 
election to the local governing body, section 
7-3-192 (1), MCA, provides an exception for those 
elections that are held in order to vote on the 
recommendations of a study commission. Section 
7-3-187 (1) (b), MCA, is consistent with section 
7-3-192(1), MCA, in granting the authority to the study 
commission itself to call an election to vote on study 
commission recommendations. Specific statutes control 
over general statutes to the extent of any 
inconsistency. Department of Revenue v. Davidson ~ 
Co., 37 St. Rptr. 2074, 2077, 620 P.2d 1232, 1234 
mao). 

In addition to sections 7-3-187 (l) (b) and 7-3-192 (1), 
MCA, being more specific than section 7-3-149 ( 1) , MCA, 
sections 7-3-187(1) (b) and 7-3-192(1), MCA, were enacted 
more recently than section 7-3-149(1), MCA. Earlier 
statutes, to the extent of any repugnancy, are 
controlled by later statutes. ~ ~ rel. Wiley v. 
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District Court, ll8 Mont. 50, 55, 164 P.2d 358, 361 
(1946). 

For these reasons, I conclude that the study Commission, 
rather than the Board of County Commissioners, is 
authori?.ed to call for and establish an election date on 
the question of amendments to the existing form of 
government proposed in the Study Commission's final 
report. 

2. ~ those incumbent 
terms of office have 
ITthe number -of 
Increased ---ana- the 
altered? ~- -~ 

county commissioners whose 
not expired remain ~n off~ce 

"""Commissione~i tions-TS 
commissioner d~stricts are 

You have also asked whether those county commissioners 
with unexpired terms would lose their seats or remain in 
office as "holdover" commissioners, should the electors 
approve a proposal to increase the size of the county 
commission and alter commissioner district boundaries. 

Section 7-3-158, MCA, which applies to study commission 
proposals by operation of section 7-3-193(1), MCA, 
provides, in pertinent part: 

(1) The members of the governing body holding 
office on the date the new plan of government 
is adopted by the electors of the local 
government continue in office and in the 
performance of their duties until the 
governing body authorized by the plan has been 
elected and qualified, whereupon the prior 
governing body is abolished. 

(3) A charter or a petition proposing an 
alteration to an existing form of local 
government may provide that existing elected 
officers shall continue in office until the 
end of the term for which they were elected or 
may provide that existing elected officers 
shall be retained as local government 
employees until the end of the term for which 
they were elected, and their salaries may not 
be reduced. [Emphasis added.] 
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As a preliminary matter, a reading of subsections ( 1) 
and (3) together suggests that the phrase "new plan of 
government" in subsection (1) includes amendments to an 
existing form of government, including an increase in 
the size of a county commission or a change in district 
boundaries. "Holdover" commissioners, then, would not 
be permitted to remain in office once the new governing 
body has been elected and qualified, unless the adopted 
study commission proposal included a specific provision 
that they be retained, pursuant to section 7-3-158(3), 
MCA. This interpretation is consistent with section 
7-3-193(2) (c), MCA, which permits a study commission to 
"provide for existing elected officers under 
7-3-158(3)." 

You point out in your letter that such an interpretation 
appears to conflict with section 7-4-2102(1), MCA, which 
provides, in pertinent part: 

However, no commissioner district shall at any 
time be changed to affect the term of office 
of any county commissioner who has been 
elected. No change in the boundaries of any 
commissioner district shall be made within 6 
months next preceding a primary election. 

ThP-re is an exception to the operation of the 
above-quoted prohibition. Section 7-4-2102(3), MCA, 
provides that the prohibition "shall not apply to 
counties adopting an optional or alternative form of 
government authorized by law." At the time the 
exception was enacted, however, the phrase "optional or 
alternative form of government" referred only to the 
basic statutory forms of local government, and did not 
refer to amendments to existing forms of government. 
Thus, the exception is inapplicable, and section 
7-4-2102(1), MCA, would seem to operate to require that 
"holdover" county commissioners retain their positions 
ev~n if a study commission proposal makes no provision 
for their remaining in office. 

On the other hand, section 7-3-158, MCA, which prohibits 
"holdovers" unless specifically provided for in the 
adopted plan for change, was enacted more recently than 
section 7-4-2102, MCA. As has been noted earlier in 
this opinion, where two statutes are irreconcilable, the 
more recently-enacted statute controls. State ~ rel. 
Wiley v. District Court, supra. 
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Thus, I conclude that if the electors adopt a proposal 
to increase the number of county commissioners, all of 
the incumbent commissioners would lose their positions 
unless otherwise required by the adopted plan, pursuant 
to section 7-3-158, MCA. If no provision is made for 
holdovers in the Study Commission's plan, then they 
would remain in office only until the newly-elected 
commissioners take office, under section 7-3-158(1), 
MCA. 

A related question concerns whether the adopted plan may 
provide for "holdover" commissioners where the plan 
alters the districts from which county commissioners 
must run in the future. The majority of courts have 
ruled that representation of a newly-formed district by 
a holdover elected official does not violate the 
one-person one-vote rule set forth in Reynolds v. Sims, 
377 u.s. 533 (1964). This subject was addressed in 40 
Op. Att'y Gen. No. 1 (1983). The opinion points out 
that the notion of representative government does not 
mean that an elected official represents only those 
people who voted for him or even those who had the 
opportunity to vote for him. An elected official does 
not constantly represent the same individuals, and it is 
impossible ~o avoid having some voters represented by an 
official whom they had no opportunity to support or 
oppose. 

The case law, which is more thoroughly summarized in 40 
Op. Att'y Gen. No. 1 (1983), persuades me that a study 
commission proposal is not invalid because it provides 
for "holdover" county commissioners, even where the 
proposal alters the commission district boundaries. 

3. What is the effective date of the Studv Commission 
rec:ollUDena.atlons should they be adOpted £y the 
electors? 

You have asked when the Study Commission recommendations 
become effective if they are adopted by the electorate. 
The controlling statute here is section 7-3-156, MCA. 
This statute, unlike most of the statutes on altering 
forms of local government by petition or by study 
commission recommendation, makes a clear distinction 
among the adoption of an alternative plan of local 
government, the creation of new offices, and the 
adoption of an amendment to an existing plan of 
government. Section 7-3-156 1 MCA, which applies to 
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study commission proposals by operation of section 
7-3-193(1), MCA, provides: 

(1) An alternative plan of local government 
approved by the electors takes effect when the 
new officers take office, except as otherwise 
provided in any charter or consolidation plan. 
A consolidation or merger plan adopted by the 
electors takes effect in the same manner. 

(2) Provisions creating offices and establish
ing qualifications for office under any 
apportionment plan become effective immediate
ly for the purpose of electing officials. 

(3) An amendment to an existing plan of 
government becomes effective at the beginning 
of the local government's fiscal year 
commencing after the election results are 
officially declared. 

You indicate in your letter that the Study Commission is 
contemplating the creation of new county commissioner 
positions and establishing qualifications to include 
that the commissioners run in nonpartisan elections from 
new districts. Because the proposal involves the 
creation of new positions, section 7-3-156(2), MCA, is 
applicable. Subsection ( 2) requires such changes to 
take effect immediately, i.e., upon adoption of the 
change by the electors. Unless the adopted changes 
include a prov1s1on that those commissioners with 
unexpired terms retain their seats (see the response to 
question No. 2, supra), the positions of all five 
commissioners would have to be filled at the ensuing 
election, and the changes concerning new districts and 
nonpartisan elections would necessarily apply to all 
five positions. 

As for changing to nonpartisan elections for elected 
officials other than the county commissioners, section 
7-3-156(3), MCA, is applicable. This change involves an 
amendment to an existing plan of government, i.e., a 
change to one of the features of the existing plan. The 
change does not involve the adoption of an entirely new 
plan of government nor does it relate to the creation of 
new offices. Thus, subsections (1) and (2) of section 
7-3-156, MCA, do not apply. Under subsection (3), then, 
the beginning of the local government's fisc a 1 year 
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comaencin~ after adoption of the amendments is the 
effective date for changin~ to noRpartisan elections for 
officers other than county co~issioners. 

4. ~ entity ~ ~ the dates of the special 
pr1mary and general elections for the purpose of 
electin'7 ~~ counfy commissioners if the Study 
Commiss1on proposa is adopted £x the electors? 

Section 7-3-187(1) (c), MCA, requires a study commission 
to include in its final report "a certificate 
establishing the dates of the first primary and general 
elections for officers of a new government if the 
proposal is approved." Section 7-3-160 (1), MCA, which 
applies to elections on study commission recommendations 
by operation of section 7-3-193 (1), MCA, provides that 
the governing body must establish the dates for electing 
officials required by a new form of government. The two 
statutes are in conflict, and the more recently-enacted 
statute, which specifically addresses procedures for 
voting on study commission recommendations, should 
prevail, according to the rule cited in State ex rel. 
Wiley, ~upra. Thus, section 7-3-187 (1)~ MCA,---r5 
controll1ng, and the responsibility for setting election 
dates belongs to the Study Commission. 

Although you do not ask about the application of section 
7-3-160(2), MCA, which sets the period of time in which 
elections are to be held, I believe a discussion of that 
subsection is warranted. Subsection (2), unlike 
subsection (1), is not inconsistent ~lith any of the 
statutes that specifically address study commission 
recommendations. Therefore, subsection (2) is 
applicable. As a result, while the Study Commission is 
responsible for establishing election dates, those dates 
must fall within the time period provided in section 
7-3-160 (2), MCA. Pursuant to section 7-3-160 (2), MCA, 
the primary election would have to be held not more than 
120 days nor less than 75 days after the election 
approving the study commission proposal, and the general 
election would have to be held 75 days after the 
primary. 

5. If the Study ~ission recommendations are 
adopted, do the residency requirements of sectiOn 
7-4-2104 (2), MCA, ~ !.£ candidates for county 
comm!:ssioner? 
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study commission proposals by operation of section 
7-3-193(1), MCA, provides: 

(l) An alt.ernative plan of local government 
approved by the electors takes effect when the 
new officers take office, except as otherwise 
provided in any charter or consolidation plan. 
A consolidation or merger plan adopted by the 
electors takes effect in the same manner. 

(2) Provisions creating offices and establish
ing qualifications for office under any 
apportionment plan become effective immediate
ly for the purpose of electing officials. 

(3) An amendment to an existing plan of 
government becomes effective at the beginning 
of the local government's fiscal year 
commencing after the election results are 
officially declared. 

You indicate in your letter that the Study Commission is 
contemplating the creation of new county commissioner 
positions and establishing qualifications to include 
that the commissioners run in nonpartisan elections from 
new districts. Because the proposal involves the 
creation of new positions, section 7-3-156(2), MCA, is 
applicable. Subsection ( 2) requires such changes to 
take effect immediately, i.e., upon adoption of the 
change by the electors. Unless the adopted changes 
include a prov~s~on that those commissioners with 
unexpired terms retain their seats (see the response to 
question No. 2, supra), the positions of all five 
commissioners would have to be filled at the ensuing 
election, and the changes concerning new districts and 
nonpartisan elections would necessarily apply to all 
five positions. 

As for changing to nonpartisan elections for elected 
officials other than the county commissioners, section 
7-3-156(3), MCA, is applicable. This change involves an 
amendment to an existing plan of government, i.e., a 
change to one of the features of the existing plan. The 
change does not involve the adoption of an entirely new 
plan of government nor does it relate to the creation of 
new offices. Thus, subsections (1) and (2) of section 
7-3-156, MCA, do not apply. Under subsection (3), then, 
the beginning of the local government's fiscal year 
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comMencing after adoption of the amendments is the 
effective date for ch«ngi~ to noftp«rtisan elections for 
officers other than county co~issioners. 

4. Which entity must set the dates of the special 
j?rTiiiary and general electrons for the purpose of 
electin<J ~~ county comm~ss~oners if the Study 
Commisswn proposal is adopted ~ the electors? 

Section 7-3-181 {1) (c), MCA, requires a study commission 
to include in its final report "a certificate 
establishing the dates of the first primary and general 
elections for officers of a new government if the 
proposal is approved." Section 7-3-160 (1), MCA, which 
applies to elections on study commission recommendations 
by operation of section 7-3-193(1), MCA, provides that 
the governing body must establish the dates for electing 
officials required by a new form of government. The two 
statutes are in conflict, and the more recently-enacted 
statute, which specifically addresses procedures for 
voting on study commission recommendations, should 
prevail, according to the rule cited in State ex rel. 
Wiley, ~upra. Thus, section 7-3-187 (1)~ MCA,---rs 
controll1ng, and the responsibility for setting election 
dates belongs to the Study Commission. 

Although you do not ask about the application of section 
7-3-160(2), MCA, which sets the period of time in which 
elections are to be held, I believe a discussion of that 
subsection is warranted. Subsection (2), unlike 
subsection ( 1) , is not inconsistent ~~i th any of the 
statutes that specifically address study commission 
recommendations. Therefore, subsection (2) is 
applicable. As a result, while the Study Commission is 
responsible for establishing election dates, those dates 
must fall within the time period provided in section 
7-3-160 (2), MCA. Pursuant to section 7-3-160 (2), MCA, 
the primary election would have to be held not more than 
120 days nor less than 75 days after the election 
approving the study commission proposal, and the general 
election would have to be held 75 days after the 
primary. 

5. If the Study ~iss ion recommendations are 
adopted, do the ro.sidency requirements of sectiOn 
7-4-2104 (2), MCA, ~ !£ candidates for county 
commissioner?--
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Section 7-4-2104 (2), MCA, prohibits the election of a 
county commissioner who has not resided in his district 
for at least two years preceding his candidacy. I am 
unaware of any statutory exception to this residency 
requirement. The exception to the operation of the 
residency requirement found in section 7-4-2102(3), MCA, 
applies to counties adopting an "optional or alternative 
form of government authorized by law." As noted earlier 
in the discussion of question No. 2, the exception found 
in section 7-4-2102(3), MCA, was enacted at a time when 
the reference to an alternative form of government meant 
the adoption of one of the five basic forms of 
government, plus the charter form. Thus, I conclude 
that the residency requirements in section 7-4-2104(2), 
MCA, apply to any candidates for county commissioner who 
may run for office as a result of the adoption of the 
Study Commission recommendations. 

6. If the Stu~ Commission recommendations are 
adopt~ do ~ timetables for filing declarations 
of nomination ~ changing precinct boundarLes, 
found in TLtle ~. MCA, ~? 

The statutes that address the procedure for changing 
existing forms of local government do not include 
specific filing deadlines for candidates who run for 
offices created by the adoption of study commission 
recommendations. However, section 7-3-124, MCA, 
provides that except as otherwise provided in sections 
7-3-121 to 161, MCA, "each election ... is conducted in 
the same manner as an election involving ballot issues 
or of local officials." Section 7-3-124, MCA, applies 
to elections on study commission recommendations by 
operation of section 7-3-193(1), MCA. 

The general statutes that address elections on ballot 
issues and local officials are found in Title 13, MCA. 
Section 13-10-201 (6), MCA, requires that declarations 
for nomination shall be filed no sooner than the first 
business day in January of an election year for that 
office and no later than 5 p.m., 75 days before the date 
of the primary election. I conclude, therefore, that 
the timetable for the filing of declarations of 
nomination found in section 13-10-201(6), MCA, would 
apply to any elections of public officials that are 
required by adoption of the Study Commission 
recommendations. 
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By the same token, section 13-3-102(1), MCA, which 
prohibits the changing of precinct boundaries within 100 
days of a primary election, is also applicable. The 
statute is not totally irreconcilable with section 
7-3-160(2), MCA, which requires that the special primary 
election be held between 75 and 120 days from the date 
of the adoption of the study commission recommendations. 
Statutes are to be harmonized if possible. State 
Consumer Counsel v. Montana Dept. of Public ServiCe 
Regulatl.on, 181 Mont. 225, 229, 593 P:2d 34;""""36 (1979). 
Thus, the 100-day limit found in section 13-3-102(1), 
MCA, applies. 

Please note that the schedule for holding an election of 
new officers (§ 7-3-160(2), MCA), the schedule for 
filing declarations of nomination (§ 13-10-201(6), MCA), 
the schedule for changing precinct boundaries 
(§ 13-3-102(1), MCA), and the schedule for making 
absentee ballots available (§ 13-13-205, MCA) must be 
harmonized so that the election of new officers is held 
on a date that does not violate any of these statutes. 

7. What is the legality of ~ apportionment plan and 
election scheme which include ~ at-large electiOn 
provision? 

It is neither appropriate nor possible for me to advise 
whether a districting plan would be upheld in a court of 
law. Challenges to districting schemes are dealt with 
on a case-by-case basis by the courts themselves, and 
the outcome depends upon a great many factual 
considerations which vary with each case. 

As a general matter, at-large elections are not 
unconstitutional, ~ se. However, if such elections 
are imposed or applied~n a manner which results in a 
denial of voting rights, they may be subject to a court 
challenge. The courts consider many factors, but are 
primarily concerned with a disenfranchised minority, as 
set forth in such cases as White v. Regester, 412 U.S. 
755 (1973) 1 Whitcomb v. Chavis, 403 u.s. 124 (1971) 1 
Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973); and 
United States v. Dallas County Commission, 548 F. Supp. 
875 (S.D. Ala. 1982). 

As you are aware, Big Horn County is involved in pending 
litigation involving its currently-existing county 
commissioner districts. The ongoing litigation is an 
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additional reason I must decline to answer this final 
qctestion. 

THEREFORE, IT IS MY OPINION: 

1. A loc~ government study commiss;o!" is 
responslble fnr calling and establ~shj na an 
election date for the purpose of oting u~ the 
study commission's recornrnendat~ons. 

2. Whe~P a l0cal gc>Vernment study comm~ss~on 
proposal recommends that the county comrniss~on 
be increased in size from three tr five 
members, the proposal may provide that 
incumbent county commissioners whose terms 
have not expired reta~n their offtces for the 
remainder of the terms to which thev were 
elected. If no such provision is made and the 
study commission proposal is adopted, the 
incumbent commissioners would lose their 
positions when the newly-elected commissioners 
take office. 

3. Recommendat-ions of a local government study 
commission concerning an increase in the 
number of members on the board of county 
commissioners, alterations in commissioner 
districts, and a change to nonpartisan 
elections for commissioners would take effect 
upon adoption of the recommendations. 
Recommendations of a local government study 
commission to change to nonpartisan elections 
for other elected ~nunty officials would take 
effect at the oeqinninq of the local 
government's fisral year. 

4. A local government study commission is 
responsible for sett~ng the dates of a special 
primary and a general election to elect new 
officers required by the adoption of the study 
commission proposal. 

5. The residency requirements of section 
7-4-2104(2), MCA, apply to candidates for 
county commissioner positions created by the 
adoption of a local government study 
commission proposal. 
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6. The timetables for filing declarations of 
nomination and changing precinct boundaries, 
found in Title 13, MCA, apply to candidates 
for county commissioner positions created by 
the adoption of a local government study 
commission proposal. 
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VOLUME NO. 41 OPINION NO. 45 

CITIES AND TOWNS - Authority of mayor to appoint 
administrative assistant; 
EMPLOYEES, PUBT~IC - Status of administrative assistant 
to mayor as officer or employee; 
MUNICIPAL GOVERNMENTS - Authority of mayor to appoint 
administrative assistant; 
PUBLIC OFFICERS - Status of administrative assistant to 
mayor as officer or employee; 
MONTANA CODE ANNOTATED - Sections 7-3-113, 7-3-203, 
7-3-212(2)' 7-3-213, 7-3-214(2). 7-3-215(2). 7-3-216(2). 
7-4-4101(3), 7-4-4105, 7-4-4108, 7-4-4303, 7-5-4101, 
7-5-4102, 7-5-4301 (1), 7-6-4103, 7-6-4224 to 7-6-4231; 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. No. 
46 (1984). 

HELD: Section 7-3-212(2), MCA, authorizes mayoral 
appointment of an administrative assistant 
without city council approval. 

Jim Nugent 
City Attorney 
201 West Sprue~ 
Missoula MT 59802-4297 

Dear Mr. Nugent: 

7 February 1986 

You have requested my opinion concerning a question 
which I have phrased as follows: 

Is the mayor, in a municipal council-mayor 
government provided under section 7-3-113, 
MCA, required to secure city council approval 
of his appointment of an administrative 
assistant pursuant to section 7-3-212(2), MCA? 

I conclude, based principally on 
sections 7-3-212(2) and 7-3-213(3), 
approval is not necessary. 

the language of 
MCA, that such 

The City of Missoula has chosen to retain the municipal 
council-mayor form of government provided under section 
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7-3-113, MCA. As a general matter, the mayor, or 
"executive," in that governmental structure is 
responsible for the day-to-day administration of the 
municipality, while the city, or "municipal," council 
discharges traditionally legislative functions such as 
enacting ordinances and budgets. See §§ 7-3-203, 
7-4-4303, 7-5-4101, 7-5-4102, 7-6-410~ 7-6-4224 to 
4231, MCA. The mayor's and city counc~J"s responsi
bilities are largelv complementary; i.e., the mayor is 
charged with enforcing, inter alia, the counc1l's lawful 
actions in administering the--city's affairs and is 
further obligated to assist the council •.n t-s legis
lative activities. See §§ 7-3-203, 7_ 3-215(2), 
7-3-216(2), 7-4-4303, 7-5-4102, MCA. Relevant statutory 
provisions are, moreover, explicit concerning when the 
mayor must seek city council approval of his actions and 
when he may veto council actions. See, ~· 
§§ 7-3-203, 7-3-213(3), 7-3-214(2), MCA. ---

The carefully structured relationship between the mayor 
and city council indicates generally that, when the 
Legislature intended to require council approval of 
mayoral actions, it said so. This conclusion is 
illustrated graphically by section 7-3-213, MCA, which 
contains four different approaches to an executive's 
authority to appoint and remove employees: 

The executive may: 

( 1) appoint and remove all employees of the 
local government; 

(2) appoint and remove, with the consent of a 
majority of the commission, all employees of 
the local government; 

(3) appoint, with the consent of a majority of 
the commission, all department heads and 
remove department heads and may appoint and 
remove all other department employees; or 

(4) appoint and remove, with the consent of a 
majority of the commission, all department 
heads and appoint and remove all other 
employees of the local government. 

Under section 7-3-113(1) (e), MCA, subparagraph 
applies to Missoula and unequivocally mandates 

above 
city 
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council consent as to the appointment of department 
heads but not to their removal or to the appointment or 
removal of any other department employees. Similarly 
unambiguous is section 7-3-212(2), MCA, which 
specifically addresses appointment of mayoral 
administrative assistants in Missoula: "The 
executive . • . may appoint one or more administrative 
assistants to assist him in the supervision and 
operation of the local government, and such 
administrative assistants shall be answerable solely to 
the executive." Construed in pari materia with section 
7-3-213(3), MCA, section 7-3-212(2), MCA, grants the 
mayor authority to appoint an administrative assistant 
without city council consent unless such assistant also 
serves as a department head. Neither your letter nor 
the attached Ordinance 2146 indicates that the position 
at issue involves discharge of department head duties, 
and city council approval of the mayor's appointment is 
consequently unnecessary. 

You also ask whether, section 7-3-212(2), MCA, notwith
standing, administrative assistants are nonelective 
officers subject to approval by the city council under 
section 7-4-4303, MCA. The distinction between public 
officers and mere employees has been discussed in 
various Montana Supreme Court decisions and Attorney 
General Opinions. See, ~· Forty-Second Legislative 
Assembly v. Lennon, 156 Mont. 416, 481 P.2d 330 (1971): 
~ ~ rel-:---Rili1ning v. Jacobson, 140 Mont. 221, 370 
P.2d 483 (1962): Turnbull v. Brown, 128 Mont. 254, 273 
P.2d 387 (1954) 1 ~ex rel. Rusch v. Board of County 
Commissioners, 121 Mont. 162, 191 P.2d 670 (1948); 
Aleksich v. Industrial Accident Fund, 116 Mont. 127, 151 
P.2d 1016 (19441 1 Adami v. Lewis and Clark County, 114 
Mont. 557, 138 P.2d 969 (1943); State ex rel. Dunn v. 
Ayers, 112 Mont. 120, 113 P.2d 78509"415"1 State ex rel. 
Nagle v. Kelsey, 102 Mont. 8, 55 P.2d 685 (1936)1 State 
ex rel. Nagle v. Page, 98 Mont. 14, 37 P.2d 575 (1934) 1 
State ex rel. Barney v. Hawkins, 79 Mont. 506, 257 P. 
~(1-gz?r;--40 Op. Att'y Gen. No. 46 (1984). The 
leading decision is State ex rel. Barney v. Hawkins, 79 
Mont. at 528-29, 257 P. at 418, which identified the 
essential indicia of officer status: 

After an exhaustive examination of the 
authorities, we hold that five elements are 
indispensable in any position of public 
employment, in order to make it a public 
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office of a civil nature: ( 1) It must be 
created by the Constitution or by the legis
lature or created by a municipality or other 
body through authority conferred by the 
legislature; (2) it must possess a delegation 
of a portion of the sovereign power of 
government, to be exercised for the benefit of 
the public; (3) the powers conferred and the 
duties to be discharged must be defined, 
directly or impliedly, by the legislature or 
through legislative authority; (4) the duties· 
must be performe<l independently and without 
control of a superior power, other than the 
law, unless they be those of an inferior or 
subordinate office, created or authorized by 
the legislature and by it placed under the 
general control of a superior officer or body; 
(5) it must have some permanency and 
continuity and not be only temporary or 
occasional. In addition, in this state, an 
officer must take and file an official oath, 
hold a commission or other written authority 
and give an official bond, if the latter be 
required by proper authority. 

Even a cursory analysis of Ordinance 2146 establishes 
that at least the fourth factor is lacking since the 
administrative assistant is directly supervised by the 
mayor and is principally responsible for implementing, 
and not independently determining, municipal policy. 
The administrative assistant thus falls within that 
class of individuals, often referred to as "assistants," 
"whose duties are to help his superior and who must look 
to him for his authority to act. In the ordinary use of 
the word, it does not contemplate persons who ... are 
given the dignity of officers." State ex rel. Dunn v. 
A:;:ers, 112 Mont. at 126, 113 P,2d at 789-.- CJ.ty of 
MJ.ssoula administrative assistants also do not take or 
file an oath of office. See § 7-4-4108, MCA. 

It seems equally clear, moreover, that the administra
tive position was authorized by Ordinance 2146 in direct 
response to section 7-3-212(2), MCA, which, if 
interpreted harmoniously with sections 7-4-4101 (3) and 
7-4-4105, MCA, does not contemplate creation of a 
non8lective officer position because city council 
approval is not required and the council may not 
unilaterally abolish such position. Thus, while it may 
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be theoretically possible for a municipal council to 
establish a nonelective office with the title of 
"administrative assistant" under section 7-4-4101 (3), 
MCA, Ordinance 2146 has not done so. I must emphas~ze 
here that section 7-3-212(2), MCA, does not requ~re 
affirmative action by a municipal council to create the 
administrative assistant position. 

Finally, the city council's authority under section 
7-5-4301(1), MCA, to make contracts and under section 
7-6-4231, MCA, to approve final budgets including, inter 
alia, employee salaries is not inconsistent wit~ 
interpretation of section 7-3-212(2), MCA. Although the 
city council's contract and budget approval powers may 
affect the mayor's practical ability to provide a 
particular compensation amount to an administrative 
assistant or establish other employment conditions, they 
do not obviate his authority to fill that position 
without council approval. 

THEREFORE, IT IS MY OPINION: 

Section 7-3-212(2), MCA, authorizes mayoral 
appointment of an administrative assistant without 
city council approval. 
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VOLUME NO. 41 OPINION NO. 46 

CORPORATIONS .- Tax situs for personal property of: 
PROPERTY, PERSONAL - Tax situs of, for individual and 
business: 
TAXATION AND REVENUE - Tax situs of personal property 
owned by individual or business: 
MONTANA CODE ANNOTATED - Sections 15-8-402, 15-8-404, 
61-3-301: 
OPINIONS OF THE ATTORNEY GENERAL - 37 0p. Att'y Gen. No. 
139 (1978). 

HELD: 1. Personal property owned by an innividual 
acquires its tax situs by reference to the 
residence of its owner absent specific 
statutory direction. 

2. Personal property of a partnership or 
corporation acquires its tax situs primarily 
by the location of the property. If the 
current location is temporary or transitory, 
the tax situs becomes the principal place of 
business of the organization. 

13 February 1986 

John LaFaver, Director 
Department of Revenue 
Room 455 
Sam W. Mitchell Building 
Helena MT 59620 

Dear Mr. LaFaver: 

You have requested my opinion on the 
questions: 

following 

l. With respect to personal property owned 
by an individual, is the proper tax situs 
for purposes of personal property 
taxation the county in which the personal 
property is situated on January 1 of the 
tax year or the county in which the owner 
of the property maintains his domicile or 
residence? 
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2. With respect to JM!r•OfWll .......,ty owl\ed 
by a partnership or cor]!IOration, is the 
proper tax situs the county where the 
property is situated on Janaary 1 of the 
tax year or the county in which the 
purtnership or the corporation has its 
principal place of business? 

under Montana law tax situs is established by statute 
for certain specific types of personal property such as 
automobiles, mobile homes, airplanes, and livestock, 
etc. For instance, section 61-3-301, MCA, provides that 
automobiles shall be licensed in "the county of his 
[applicant's J permanent residence at the time of 
application for registration," and this has been 
extended to school districts. 37 Op. Att'y Gen. No. 139 
( 1978) . 

Your question relates to those types of personal 
property "'hich are not addressed specifically by 
statute. With respect to personal property owned by an 
individual, the ancient maxim "mobilia sequuntur 
personam" ret a ins its force today. Absent statutory 
direction, it remains a first principle of personal 
property taxation that, as the phrase translates, the 
situs of personal property follows the residence of the 
owner. See 71 Am. Jur. 2d State and Local Taxation 
§ 658 (1973); Cooley, Taxation """§44"0,-ch. ~herefore, 
it is roy opinion that, absent specific statutory 
direction, the residence of the owner determines the 
situs of personal property of"an individual for purposes 
of taxation. 

The answer to your second question, concerning the tax 
situs of personal property owned by a partnership or 
corporation, is more complex. \iith respect to all 
property (real and personal) held by a business 
enterprise, Montana la"' provides: 

The property of every firm and corporati(ll\ 
must be assessed in the county where the 
property is situate and must be assessed in 
the name of the firm or corporation. 

§ 15-8-402, MCA. 

More specifically, as to personal property, section 
15-8-404, MCA, states in pertinent part: 
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(1) The personal property belonging to the 
business of a merchant or of a manufacturer 
must be listed in the town or district where 
his business is carried on. 

These statutes establish that the actual physical 
location of business property is of primary importance 
in establishing its tax situs. However, "situated" 
means a presence in the county which is more than 
transitory or temporary. See generally 39 Words and 
Phrases 463 "situated" (and pocket supplement). One of 
the cases cited in the foregoing reference involved a 
statute similar to Montana's about which the Missouri 
court said: 

The provision that tangible personal property 
"shall be taxable in the county in which such 
property may be situated" on a stated day is 
not the same as providing that the property 
shall be taxable where "physically present" on 
that day. In .its application to personal 
property, the word "situated" as used in a 
statute authorizing or directing the taxation 
of property, connotes a more or less permanent 
location or situs. [Citations omitted.) 

Buchanan Cougfy v. State ~Commission, 407 S.W.2d 910, 
914 (Mo. 196 • 

If it is unclear where the personal property of a 
business is "situated," then the principal place of 
business becomes the tax situs. The yeneral rule is 
stated in American Jurisprudence 2d: 

Under the usual statutory provisions relating 
to the taxation of the property of 
corporations, such organizations, whether 
domestic or foreign, are, as between different 
political subdivisions within a particular 
state, to be regarded as residents of the 
municipality or county in which is located 
their principal office or place of business, 
and are prima facie taxable on their personal 
property in such county or municipality. 

71 Am. Jur. 2d ~ and Local Taxation § 680 (1973). 
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THEREFORE, IT IS MY OPINION: 

1. Personal property owned by an individual 
acquires ite tax situs by reference to the 
residence of its owner absent specific 
statutory direction. 

2. Personal property of a partnership or 
corporation acquires its tax situs primarily 
by the location of the property. If the 
current location is temporary or transitory, 
the tax situs becomes the principal place of 
business of the organization. 

Ve.r;;;; yours, 

·MIKE GREELY ___ _,_ 

Attorney General 
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VOLUME NO. 41 OPINION NO. 4 7 

CITIES AND TOWNS - Mandatory seat belt ordinancP; 
FINES - Mandatory seat belt ordinance; 
LOCAL GOVERNMENT - Mandatory seat belt ordinance; 
MOTOR VEHICLES - Mandatory seat belt ordinance; 
MUNICIPAL GOVERNMENTS - Mandatory seat belt ordinance; 
SENTENCE - Mandatory seat belt ordinance; 
TRAFFIC - Mandatory seat belt ordinance; 
MONTANA CODE ANNOTATED- Sections 7-1-101, 
7-5-4207, 61-9-409, 61-9-410, 61-9-420, 
61-12-101; 

7-1-106, 
61-9-516, 

MONTANA CONSTITUTION - Article XI, section 6. 

HELD: The City of Helena may enact a mandatory seat 
belt ordinance which provides for a fine 
and/or jail sentence for violation of the 
ordinance, as long as the fine or penalty does 
not exceed $500 and the imprisonment does not 
exceed six months for any one offense. 

14 February 1986 

Jeffrey M. Sherlock 
Helena City Attorney 
316 North Park 
Helena MT 59623 

Dear Mr. Sherlock: 

You have requested my opinion on the following question: 

Whether or not the City of Helena may enact a 
mandatory seat belt ordinance whirh provides 
for fines and/or jail sentences as penalties 
for violations. 

The City of Helena is a municipality with self-governing 
powers. Article XI, section ~ of the Montana 
Constitution provides in part: 

A local government 
government charter 
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not prohibited by this constitution, law, or 
charter. 

See also § 7-1-101, MCA. The powers and authority of a 
local government unit with self-government powers are to 
be liberally construed, and every reasonable doubt as to 
the existence of a local government power or authority 
shall be resolved in favor of the existence of that 
power or authority. § 7-l-106, MCA. Thus, the City of 
Helena has the authority to enact a mandatory seat belt 
ordinance within its jurisdiction if such an ordinance 
is not prohibited by the Montana Constitution, Montana 
law, or the charter of the City of Helena. 

I find no provision in the Montana Constitution which 
would prohibit enactment of a mandatory seat belt 
ordinance, and you have informed me that the charter of 
the City of Helena contains no such prohibition. 

Nor does state law prohibit enactment of a seat belt 
ordinance. Section 61-12-101, MCA, provides in 
pertinent part: 

The provisions of chapter 8 and chapter 9 [of 
Title 61] shall not be deemed to prevent local 
authorities with respect to streets and 
highways under their jurisdiction and within 
the reasonable exercise of the police power 
from: 

(14) enacting as ordinances any and all 
provisions of chapter 8 or chapter 9 and any 
and all other laws regulating traffic, 
pedestrians, vehicles, and operators thereof, 
not in conflict with state law or federal 
regulations and to enforce the same within 
their jurisdiction. 

A mandatory seat belt ordinance would not conflict with 
state law. The Montana Code Annotated contains 
references to seat belts, but only section 61-9-420, 
MCA, contains any reference to mandatory seat belt use. 
See §§ 61-9-409, 61-9-410, 61-9-420, 61-9-516, MCA. 
Section 61-9-420, MCA, pertains to the mandatory use of 
child restraint systems or safety belts on young 
children and would not conflict with a mandatory seat 
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belt ordinance. I have located no federal regulations 
which would conflict with a mandatory seat belt 
ordinance. 

Further, enactment of a mandatory seat belt ordinance 
would be a reasonable exercise of the police power of 
the City of Helena. The mandatory seat belt law of the 
State of New York was challenged as exceeding the 
permissible scope of the state's police power in People 
v. Weber, 494 N.Y.S.2d 960 (Town Ct. 1985). The court 
held the mandatory seat belt law of New York was a 
proper exercise of the state's police power, stating: 

The [police] power is governed by "the rule of 
reason." That is, it extends to any 
reasonable rule or regulation designed to 
promote or protect the public's health, safety 
or morals. 

In determining what is "reasonable" in any 
particular case, it is incumbent on the Court 
to weigh the burden imposed by the 
restrictions against the public benefits 
derived therefrom. In virtually all cases, 
fastening a seat belt can hardly be termed 
burdensome at all, particulary when practiced 
with a regularity that makes it a habit. The 
benefits flowing from the use of seat belts 
may well be vast. This is indicated by the 
statistics cited in the Attorney General's 
brief and excerpted in Appendix A [omitted 
from publication] to this Opinion. The use of 
safett belts may well be an important and 
vital step toward the solution of a national 
problem of huge dimensions. Accordingly, in 
weighing of "costs• against "accomplishments" 
this State's seat belt law must be, and is 
found by this Court to constitute, a 
reasonable and constitutional exercise of the 
State's police power. 

494 N.Y.S.2d at 962. ~ also City of Albuquerque v. 
Jones, 535 P.2d 1337 (N.M. 1975) (ordinance requiring 
operators of motorcycles to wear safety helmets 
appropriate exercise of city's police power). 

I conclude the City of Helena may enact a mandatory seat 
belt ordinance. As to the possible penalties for 
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\'iolations, section 7-5-4207, MCA, authorizos cities to 
impose fines and penalties for the violation of any city 
ordinance, but provides that no fine or penalty may 
exceed $500 and no imprisonment may exceed six months 
for any one offense, 

THEREFORE, IT IS MY OPINION: 

The City of Helena may enact a mandatory seat belt 
ordinance which provides for a fine and/or jail 
sentence for violation of the ordinance, as long as 
the fine or penalty does not exceed $500 and the 
imprisonment does not exceed six months for any one 
offense. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the author! ty to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through December 31, 
1985. This table includes those rules adopted during the 
period January 1, 1986 through March 31, 1986, and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1985, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1986 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

(Teachers' 
I 

I-II 

I-X 

2.5.301 

2.21.122 

2.21.133 
2.21.216 
2.21.6705 

Retirement Board) 
Procedure to Allow a Retired Member to Designate a 
Different Beneficiary and Select a Different 
Retirement Option, p. 1596, 1670, 1982 
Written Requests Required for a Refund Below a 
Certain Amount Before Refund Will be Sent -
Exceptions to Refund Rule, p. 1598, 1977 
Minimum Standards for the Administration of a 
Probationary Period for State Employees, p. 1043, 
1978 
and other rules - Procurement of Used Equipment -
Procurement from Sheltered Workshops and Work 
Activity Centers - Delegation of Purchasing 
Authority - Bid and Performance Security -
Competitive sealed Bids - Small Purchases of 
Supplies and Services, p. 1900 
and other rules - Administration of Sick Leave, p. 
865, 1237 
Administration of Sick Leave, p. 1657, 103 
Annual Vacation Leave, p. 1441, 101 
and other rules - Administration of the Employee 
Incentive Awards Program, p. 1660, 31 

AGRICULTURE, Department of, Title 4 

I-Il Establishing Fertilizer Assessments and Reporting, 
p. 1448, 1855 
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I-III 

I-V 
I-XII 
4.4.314 

4.9.401 

4. 12. 1205 

4.12.3503 
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Desiqnation of No~ious Weeds Pursuant to the County 
Weed Control Act, p. 88 
Cradinq of Certified Seed Potatoes, p. 711, 1146 
No~ious Weed Trust Fund, p. 1 
and other rule - Emerqency Amendment E~tending Hail 
Insurance Coveraqes for the 1985 Crop to October 
31, 1985, p. 1606 
Annual Assessment on Wheat and Barley, p. 1183, 
1555 
and other rule - Importation of Alfalfa Leafcuttinq 
Bees, p. 6 
and other rule - Grading of Certified seed 
Potatoes, p. 8 

STATE AUDITOR, Title 6 

I-III 
I-V 

I-VI 

I-VIII 

I-IX 

I-X 

6.2.101 

6.6.2003 

6.6.2003 

Montana Title Insurance Act, p. 12 
Comprehensive Health Care Association and Plan, p. 
531, 1322 
Joint Rulemaking with Human Rights Commission. 
Discrimination in Insurance and Retirement Plans, 
p. 1049, 194 
Voluntary Payroll Deductions - Automatic Deductions 
from Payroll Warrants Other than those Mandated by 
Law, p. 1941 
Emergency Rules Relating to Unfair Trade Practices 
on Cancellations, Non-renewals, or Premium 
Increases of Casualty or Property Insurance, p. 
1147 
Unfair Trade Practices on Cancellations, Non
renewals, or Premium Increases of Casualty or 
Property Insurance, p. 1450, 1983 
and other rules - Incorporation of Attorney 
General's Model Procedural Rules by the Insurance 
Department - Procedural Rules for Contested Case 
Hearings Before the Securities Department, p. 870, 
1238 
Unfair Trade Practices on Mid-term Cancellations of 
Casualty or Property Insurance, p. 10 
Emergency Amendment Relating to Unfair Trade 
Practices on Cancellations of Casualty or Property 
Insurance, p. 32 

COMMERCE, Department of, Title 8 

(Board of 
8.8.2802 

8.8.2803 

4-2/27/86 

Athletics) 
and other 
1945, 200 
and other 
1608 

rule - Definitions - Prohibitions, p. 

rule - Prohibitions - Referee, p. 1185, 
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(Board of Barbers) 
8.10.405 and other rules- Fee Schedule- Qualifications for 

Examination for Out-of-State Applicants - General 
Requirements - Apprentice Barbers, p. 1187, 1609 

(Board of Chiropractors) 
8.12.601 and other rule - Applications, Education 

Requirements - Hair Analysis, p. 1905, 201 
(Board of Cosmetologists) 
8.14.401 and other rules - Expanding Existing Cosmetology 

Rules to Incorporate Manicuring Specifications 
Granted by the 1985 Legislature, p. 1807 

(Board of Dentistry) 
I-X Dental Procedures Involving the Administration of 

Anesthetics - Training and Monitoring Requirements 
- Inspecting and Approving Dental Practice 
Facilities in Which Anesthetics are Administered, 

8.16.405 
p. 1672, 1994 
and other rules - Allowable Functions for Dental 
Auxiliaries - Examination - Fee Schedule for Dental 
Auxiliaries - Identification of Dentures -
Application to Convert Inactive Status License to 
Active Status License for Dentists and Dental 
Hygienists, p. 715, 1323 

(State Electrical Board) 
8.18.407 Fee Schedule - Examination Fee, p. 873, 1239 
(Board of Hearing Aid Dispensers) 
8.20.401 and other rules - Traineeship Requirement and 

Standards - Fees - Examination - Renewals - Address 
Change - Code of Ethics - Hearings - Disciplinary 
Actions - Fines - Purchaser Recision Rights -
Continuing Education, p. 1822, 202 

(Board of Horse Racing) 
8.22.302 and other rules - Board of Stewards - Licenses 

Issued for Conducting Wagering on Horse Racing 
Meetings - Definition of Conduct Detrimental to 

8.22.502 

(Board of 
8.24.405 
(Board of 
8.28.501 
(Board of 
8.30.402 

Racing, p. 1455, 1912 
Licen~es Issued for Conducting Parimutua1 Wagering 
on Horse Racing Meetings, p. 90 

Landscape Architects) 
Examinations, p. 1947 

Medical Examiners) 
Approval of Schools, p. 1055, 1395 

Morticians) 
and other rules - Applications - Internship -
Examinations - Inspections - Morticians 
Qualifications - Continuing Education, Conditional 
Permission to Practice While on Inactive Status, p. 
1271, 1610 

(Board of Nursing) 
8.32.402 and other rules - Licensure by Examination -

Temporary Work Permit - Preparation of Licenses -
Conduct of Nurses - Consideration of Reapp1icaton 
for a License After Previous Denial, Revocation or 
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(Board of 
8.50.437 
(Board of 
8.56.402 

(Board of 
I 
8.58.406 

8.58.419 
(Board of 
8.60.407 
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Suspension - Officers - Duties of Members -
Standards for Nursing Practice, p. 1056, 1556, 1753 

Private Security Patrolmen and Investigators) 
Fee Schedule, p. 1275, 1600 

Radiologic Technologists) 
and other rules - Applications - Certificate of 
Licensure - Renewals - Duplicate or Lost Licenses -
Definitions - Permit Applications - Temporary 
Permits - Verification that Temporary Permit 
Applicant can Safely Perform X-Rays without 
Endangering the Public - Permit Restrictions -
Approval of Physician Specializing in Radiology -
Permits - Course Requirements for Limited Permit 
Applicants - Permit Examinations - Fees - Renewals, 
p. 721, 1152 

Realty Regulation) 
Continuing Education, p. 1832 
and other rule - General Licensure Requirements -
Fee Schedule, p. 1277, 1754 
Discrimination, p. 1907, 105 

Sanitarians) 
and other rules - Applications - Minimum Standards 
for Registration - Registration Exam and 
Certificates - Annual Renewals - Fee Schedule, p. 
874, 1239 

(Social Work Examiners) 
8.61.404 Fee Schedule, p. 878, 1239 
(Board of Speech Pathologists and Audiologists) 
8.62.413 and other rule - Fees - Continuing Education When 

Required, p. 1190, 1611 
(Building Codes Bureau) 
8.70.101 and other rules- Incorporation by Reference of 

Uniform Building Code, Uniform Housing Code, 
Uniform Code for the Abatement of Dangerous 
Buildings, Model Energy Code, Uniform Mechanical 
Code, Uniform Plumbing Code, Safety Code for 
Elevators and Escalators, CABO One and Two Family 
Dwelling Code, Part II Uniform Federal 
Accessibility Standards, Carnivals, Fairs, Outdoor 
Concerts and Similar Amusement Establishments and 
Other Public Assemblies of a Temporary Nature, p. 
1680, 106 

8.70.407 Electrical Inspection Fees, p. 1693, 109 
(Bureau of Weights and Measures) 
I Metric Packaging of Fluid Milk Products, p. 731, 

1153 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 152 
(Board of Milk Control) 
8.86.301 and other rules - Class I Producer Formula -

Establishing a Statewide Pooling Arrangement with a 
Triggered Base Plan as a Method of Payment of Milk 
Producer Prices, p. 1459 
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(Economic and Callln\unitv Development Divtsion) 
I Administration of the 1'986 Federal Community 

Development Block Grant (CDBG) Program, p. 156 
8.94.3701 Incorporation by Reference o£ Rules for the 

Administration of the Federal Development Block 
Grant Program, p. 154 

(Montana Economic Development Board) 
8.97.301 and other rules- Definitions- Criteria for 

Determining Eligibility - Description of Economic 
Development Bond Program - Bonding Limit -
Eligibility Requirements - Applications and 
.Financing Fees, Costs and other Charges - Loans to 
Capital Reserve Account on Guarantee Fund - Loan 
Loss Reserve Fund, Investment Authorized by Rule -
_Purchase of Guaranty ·of Debentures of Qualified 
Montana Capital Companies, p. 1066, 1073, 1077, 
1080, 1082, 1557, '1558, 34 

(Board of Housing) 
Zero Notice of P_ublic Hearin,g - Annual Policy .St.atement 

Report by the Montana Board of Housing with Respect 
to Housing, Development and Low Income Housing 
Assistance Which Such Board will Follow !or Issuing 
Qualified Mortgage Bonds and Mortgage Credit 
Certificates, p. 1834 

(Aeronauti.cs ·Division) 
8.120.201 and other rule -Definitions - Fees, p. 1279, 1755 
(Science and Technology Development Board) 
!-XXXIX Operations of the Science and Technology Board, p. 

1836, 110 

EDUCATION 1 Title 10 

(Superintendent of Public Instruction) 
10.16.1003 Destruction of Special Education Personally 

Identifiable Information, p. 879, 1241 
(Board of Public Education) 
I Minimum Scores on the National Teacher Examination 

10.55.202 
10.55.302 
10.55.402 

Core Battery, p. 158 
Board of Trustees, p. 161 
Certificates, p. 162 
Basic Instructional Program: High School, Junior 
High, Middle School and Grades 7 and 8 Budgeted at 
High School Rates, p. 159 

10.55.406 and other rule - Guidance and Counseling: High 
School, Junior High School, Middle School and 7th 
and 8th Grades Funded at High School Rates -

10.55.505 
10.57.301 
10.58.702 

Guidance and Counseling: Elementary, p. 1601 
Safety, p. 163 
Experience Requirement for Counselors, p. 637, 1396 
and other rules - School Principals - School 
Superintendents - School Principals and 
Superintendents, p. 639, 1397 
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(Montana Arts COaacil) 
I-VIII Specifying criteria Applied by the Cultural and 

Aesthetic Projects Advisory Committee in the 
Evaluation of Grant Proposal&, p. 1282, 1756 

FISH, WILDLIFE ARD PARES, Department of, Title 12 

Reportiug and Tattooing of Bears, Wolves, Tigers, 
~tain Lions and Coyotes Captured or Held in 
Captirity, p. 1465, 119 

I-VI Magratory ea.. Bird Avicultural Permits, p. 1471, 
:Uti 

I~ IV FiSh aad ~ Crimestoppers Program, p. 1474, 122 
I~X Preservation of Cultural Resources on Lands 

~lled by tbe Department, p, 1293, 1762 
12.3.106 BaDtiDg by Certain Disabled Persons from Parked 

Vehicles, p. 1468, 115 
12.6.902 Use of Boats and Other Craft on Castle Rock 

Reservoir, p. 1298, 2003 
12.9.207 Seeley Lake ea.. Preserve, p. 1696 

HEALTB MID~ SCIENCES, Department of, Title 16 

I~II Certification of Wood Stoves or Other Combustion 
Devices for Tax Credit Purposes, p. 1477, 2004 

I-IV Eatablisbiog a Protocol for Probation & Termination 
of Local F.-11y Planning Proqrams, p. 998, 1332 

!~VII Health aDd Sanitation Standards for Youth Camps, p. 
454, 889. 2007 

I-XVII S~ aDd Criteria Relating to Health, Safety 
and Pbyaical We11-being in Schools, p. 443, 882, 
1479 

16.8.701 and other rules- Definitions ~ Circumvention
Defiaitiona: PSD - Permits - NSPS - Hazardous Air 
Pollutaata - Visibility Protection, p. 330, 1326 

16.8.1404 and other rules- Air Quality~ Limiting Visible 
Air COPtaainanta - Prohibiting Wood Stove 
co.buation of Certain Materials ~ Setting Standards 
for stack Heights, p. 20, 91 

16.24.201 and other ru1es - Requirements for Testing of 
~ for Inborn Errors of Metabolism ~ When a 
MeMborD Meediog an Exchange Transfusion Must Be 
Tested, p. 1300, 1612 

16.28.201 and other rule - Emergency Amendment pertaininq to 
Reportable Diseases, p. 372, 1765 

16.28.201 and other rule - Communicable Diseases - AIDS, Who 
must Report a COmmunicable Disease - What Diseases 
are Reportable - Reporting Requirements, p. 1949 

16.32.501 and other rule - Reportable Tumors - Tumor Records 
Nb1cb MUst be Kept by an Independent Laboratory, p. 
1480, 1857 
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HIGHWAYS, Department of, Title 18 

18.6.202 and other rules - Regulation of Outdoor 
Advertising, p. 1482 

INSTITUTIONS, Department of, Title 20 

I-IV 

I-VI 

I-IX 

I-XII 

20.3.202 

Standards for Chemical Dependency Educational 
Courses provided by State-Approved Treatment 
Programs, p. 1371, 2011 
Voluntary Admissions to Montana State Hospital, p. 
1960 
and other rules - Admission Policy for the Center 
for the Aged, p. 1965 
Certification of Mental Health Professional 
Persons, p. 1953 
and other rules - Certification and Evaluation of 
Alcohol Programs, p. 1192, 1768, 1913 

JUSTICE, Department of, Title 23 

23.3.231 

23.3.901 

23.7.111 

Safety Equipment Requirements for Trailers Used for 
Hauling and Spreading Fertilizer, p. 643, 1858 
Completion and Filing of Final Disposition Reports, 
p. 1698, 43 
and other rule- Probationary Driver's Licenses
Restrictions on Probationary Driver's Licenses, p. 
1083, 1398 
and other rules - Alcohol Analysis, p. 1086, 1560, 
1614 
Uniform Fire Code, p. 164 

LABOR AND INDUSTRY, Department of, Title 24 

Minimum Wage Rates to be Paid on Public Contracts -
Annual Adoption of Standard Prevailing Rate of 
Wages, p. 1846, 44 

I-VI Wage Rates to Be Paid to Laborers on Public Works 
Projects and To Specific Obligations of Contractors 
and Agencies Entering Into Contracts for Public 
Works, p. 1306, 1859 

(Board of Labor Appeals) 
24.7.301 and other rules- Policy- General Rules Governing 

Appeals - Definitions - Right to Appeal - Hearing 
Procedure - Determination of Appeals, p. 732, 1562 

24.11.303 and other rules- Hearing Procedure- Benefit 
Determinations - Hearing Procedure - Tax Appeal 
Determinations - Disqualification Due to Misconduct 
- Leaving Work without Good Cause Attributable to 
Employment - Strike, p. 736, 1333 

(Human Rights Commission) 
Zero Public Hearing and Notice of Petition for 

Declaratory Ruling - Applicability of Section 49-2-
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I-VII 
(Workers' 
1 

I-IV 
I-VII 

24.29.101 
24.29.705 

24.29.3801 

-298-

305, MCA to its Requirements for Occupancy of a 
Potential Multi-family Project, p. 1206 
Age Discrimination in Housing Accommodations and 
Improved or Unimproved Property, p. 339, 1399 
Joint Rulemaking with State Auditor. 
Discrimination in Insurance and Retirement Plans, 
p. 1049, 1615 
Maternity Leave, p. 482, 949, 1369 

Compensation Division) 
Relative Value Fee Schedule for Medical, 
Chiropractic and Paramedical Services, p. 1970 
Lump Sum Conversions of Benefits, p. 645, 1564 
Licensing Requirements for Construction Blasters, 
p. 1001, 1402 
Organizational Rule, p. 1563 
and other rule - Corporate Officer Coverage Under 
the Workers' Compensation Act, p. 1490, 49 
Attorney Fee Regulation and Submission of Attorney 
Fee Contracts, p. 27 

STATE LANDS, Department of, Title 26 

I-XI 

26.2.401 

Consultation of the Department of State Lands with 
the State Historic Preservation Office Under the 
Antiquities Act, p. 1849 
Fee Schedule for State Land Use Authorizations and 
Sale Documents, p. 1208, 1622 

LIVESTOCK, Department of, Title 32 

32.8.202 

Determining Amounts of Bond Coverage for Licensed 
Livestock Dealers, p. 1492 
Time from Processing that Fluid Milk may be Sold 
for Human Consumption, p. 1494, 50 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

(Board of 
36.12.103 

(Board of 
36.21.402 

Natural Resources and Conservation) 
Application Fee for Water Right Transfer 
Certificates, p. 578, 1242 

Water Well Contractors) 
and other rules - Licensure Restricted to Natural 
Persons - Nontransferable - supervision -
Examination - Renewals - Fee Schedule - Board 
Meetings - Requirements for Contractors and 
Drillers Licenses, p. 1496, 1914 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I-XXXIX Telecommunications Act - Minimum Rate Case Filing 
Requirements for Telephone Utilities, p. 166 
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Filing of Evidence of Insurance by Interstate 
Carriers, p. 1314, 2014 

REVENUE, Department of, Title 42 

I 
I 
I-II 

I-ll 

I-II 

I-IV 

I-VI 

I-VI 
I-IX 
I-XIV 

I-XXXI II 
42.12.111 

42.12.123 

42. 12. 143 

42.12.323 

42.13.301 
42.15.323 
42.15.424 

42.15.511 

42.20.113 

Disability Income Exclusion, p. 1316, 1771 
SRS Inspection of Income Tax Returns, p. 1318, 51 
Gasohol Blenders, p. 651, 1245, 1341 
Requiring Taxpayers to pay Taxes Due of $500,000 or 
Greater by Electronic Funds Transfer, p. 657, 1154 
Waiver of Assessment of Late Payment Penalty Fees 
for Liquor License Renewals, p. 1006, 1340 
Electrical Energy Production License Tax and Line 
Loss, p. 1222, 123 
Collection of Delinquent Taxes Through Offsets, p. 
1376, 2016 
Social Security Benefits Taxation, p. 1378, 1916 
Net Operating Loss Computations, p. 1504, 2015 
Montana Adjusted Gross Income - Subchapter "S" 
Shareholder's Income, p. 1320, 1633 
and other rule- Special Fuel User's Registration 
Card - Compressed Natural Gas Provisions - What 
Constitutes Special Fuels, p. 1215, 1636, 2038 
and other rule - Valuation of Centrally Assessed 
Property, p. 1533, 2034 
Jointly Owned Generating Facilities and the Coal 
Tax Rebate, p. 1548, 125 
Reporting Requirements for New Production Df Oil 
and Gas, p. 1974 
Valuation of Real Property, p. 1526, 2019 
Montana Appraisal Plan, p. 1537, 2018 
Valuation of Land Beneath Agricultural Improvements 
and Timberlands, p. 1519, 2025 
Video Draw Poker Machines, p. 1100, 1623 
Processing Fee for the Beer Importer License, p. 
659, 1155 
Removal of the Requirement that a Business Operated 
on the Same Premises as a Licensed Alcoholic 
Beverage Business be "Closed Off" from 2 a.m. to 8 
a.m., p. 661, 1155 
Temporary Ownership of a Second All-beverages 
License, p. 1211, 1632 
Permissible and Prohibited Activities of a Special 
or Catering Permit Holder, p. 1213 
Storage of Alcoholic Beverages, p. 242, 1243 
Nongame Wildlife Checkoff, p. 1218, 1634 
Household and Dependent Care Expenses, p. 1217, 
1634 
and other rule - Expanding and Extending Alternate 
Energy Credit, p. 1219, 1635 
and other rules - Valuation of Agricultural and 
Timberland, p. 1513, 2023 

Montana Administrative Register 4-2/27/86 



-300-

42.10.113 Valuation of Agricultural and Timberland
Christmas Trees, p. 92 

42.21.101 and other rules - Valuation of Personal Property, 
p. 1508, 2032 

42.22.1102 and other rule- Net Proceeds Reclamation Costs, p. 
1604, 30 

42.22.1212 and other rules - Oil and Gas Net Proceeds 
Deductions, p. 1909 

42.27.603 and other rule - Alcohol Tax Incentive for Exported 
Alcohol, p. 653, 1247 

SECRETARY OF STATE, Title 44 

Fees for Filing Documents - Uniform Commercial 
Code, p. 1123, 1406 
Ballot Preparation for the AIS-315 Optical Scan 
Ballot Counter, p. 1224, 1568 

I-VI Fees for Filing Documents and Issuing Certificates 
- Nonprofit Corporations, Assumed Business Names 
and Trademarks, p. 1119, 1405 

I-VII Use of the Computer Election Systems Optech 
Voting Device, p. 1700, 2040 

I-XIV Interpretative Rules for the Implementation of 
Public Law 98-435, Voting Accessibility for the 
Elderly and Handicapped Act, p. 180 

I-XV Use of the American Information Systems 315 Optical 
Scan Ballot Counter, p. 901, 1249 

1.2.419 Scheduled Dates for Filing and Publication of the 
Montana Administrative Register, p. 1708, 2039 

44.5.101 and other rules - Fees for Filing Documents and 
Issuing Certificates - Business Corporations and 
Limited Partnerships, p. 1116, 1405 

(Commissioner of Political Practices) 
44.10.321 and other rules - Contributions - Expenditures -

Definitions - Reporting Requirements - Personal 
Financial Disclosure by Elected Officials, p. 1551, 
128 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-III and other rule - Licensed Clinical Social Work 
Services, p. 1234, 1571 

I-IX Residential Alcohol and Drug Treatment for Indigent 
Juveniles, p. 585, 911, 1251 

I-XV Licensing Requirements for Community Group Homes 
for Physically Disabled Persons, p. 1382, 1774 

46.5.902 and other rules - Day Care Facilities, p. 1726, 
2041, 51 

46.6.102 and other rules - Physical Disabilities Program, p. 
1228, 1569 

46.8.102 and other rules - utilization of Aversive Training 
Procedures in Development of Disabilities Services, 
p. 1712 
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46.8.110 

46.10.318 

46.10.403 
46.10.407 
46.10.512 

46.12.102 

46.12.102 

46.12.509 
46.12.601 
46.12.3001 

46.12.3803 

46.13.106 

46.13.401 
46.13.401 
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and other rules - Standards for Developmentally 
Disabled Persons, p. 764, 1156 
AFDC Emergency Assistance to Needy Families 
with Dependent Children, p. 191 
AFDC Lump Sum Payment Penalties, p. 1012, 1342 
AFDC Transfer of Property, p. 1380, 1772 
AFDC Daycare Earned Income Disregards, p. 1127, 
1408 
Medical Assistance, Definitions, p. 96, 248, 1125, 
1409 
and other rule - Billing, Reimbursement, Claims 
Processing and Payment for the Medicaid Program, p. 
94 
All Hospital Reimbursement, General, p. 770, 1160 
and other rules - Dental Services, p. 1008, 1410 
Medicaid Applications-social Security Number 
Requirements, p. 1226, 1574 
Medically Needy Income Standard for One Person, p. 
1710, 2051 
and other rules - Low Income Energy Assistance 
Program, p. 1129, 1412 
LIEAP Maximum Benefit Awards for Wood, p. 96 
Emergency Amendment of LIEAP Maximum Benefit Awards 
for Wood, p. 130 
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