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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BEFORE THE STATE TAX APPEALS -BOARD
OF THRE STATE OF MONTANA

NOTICE. OF PROPOSED

REPEAL OF RULES

2.51,301 ORGANIZATION,
MEETINGS, AND DUTIES
GENERALLY; 2,51.302
APPLICATION FOR HEARING;
2,51.303 NOTICE OF HEARING
AND HEARING ON APPLICATION;
2.51.304 RECORD OF HEARING;
2.51.305 EVIDENGE; 2.51.306
EX PARTE CONSULTATIONS
PROBIBITED; 2,51,308 APPEALS:
2.51,401 APPEALS-NOTICES;
2.51.462 ORDER OF THE BOARD;
AND  AMENDMENT OF RULE
2,51,307 ORDERS OF TH

BOARD. )

In the matter of Proposed
Repeal and Bmendment of
Various Tax Appeal

Board Rules

NO. PUBLIC HEARING
CONTEMPLATED,

N ik Nt ot S N Vgt Vnpl vt S agh Sy P st st W th® g g

¥0s All Interested Persons.

1, On July 18, 1986, the State Tax Appeals Board

! es to repeal and amend the above noticed rules regarding

kd8 operation of and public participation in the county and
state tak appeals process. N

2. The rules proposed to be repealed may be found on
pages 2~3485 -through’' 2-3553 of volume 1 title 2 of the
Administrative Rules of Montana., 2.51.307 Orders of The
Board, found on page 2~3488, is proposed to be amended by
deleting subsections (1) and (2). Subsection (3) would be
renumbered. gubsection (1),

2.51.307  ORDERS OF THE BOARD <43} The-finai--action-of
a-eounty-tan-appeat-board-upen-apptieatiens-shall-be--entered
in-the-record-by-order-on-forme-preseribed-by-the—-—-seate——tax
apreai-poardr--Fhe-orderas-shalii-spectfy-the-changes-to-ba-made
tn-the-assessment-rolis

{2} -~A=atgned-copy-of-a-poardiles-order-shalki-be--sent—-by
sprtified-naii-tro-the-appliicant-and-to--the--preperty—assess-

gat-diviasion-of-the-department-of-revenue-and-to-the--county
jpork-within-3-days-foliowing-the-siqning-of-che-orders

) +3¥ égl The decision of the county tax appeal board
shall be final and binding on all interested parties for the
ta¥ vear in question unless reversed or modified by the state
tax appeal board review. If not reviewed by the state tax
appeal board, the decision of the county tax appeal board
shall also be final and binding on all interested parties
for all subsequent tax years unless there is a change in the
property itself or circumstances surrounding the property
which affect its value. '
AUTH: 15-2-104, MCA IMP: 15-2-201, MCA

10-5/29/86 -

MAE Notice No. 2-2~154



-863-

3. The rationale for the repeal of these rules {s based
on the fact that procedural duties and limits of the board are
prescribed by current statutes. The present rules are eith?r
redundant, contrary té law of unnecessary. It is the board's
position that any  form. of: protest of tax is sufficient
certification .. for teview. ' A . formal application creates
unnecessary administrative 'expense, paperwork and may: crexte
an unintended bar to rgv;av by the bhoard.

4, Interested parties may submit their data, views or
drguments concerning ‘the proposed change in writing to Mr.
Robert -§. -Raundal, Chairman, State Tax Appeals Board, 1209
Eighth Avenue, Helena, MT 59601, no later than June 26, 1986.

5.. If a person who is directly affected by the proposed
rule wishes to express his data, views and arguments orally or-
in writing at a public hearing, he must make written request
for a hearing and submit. this request along with any written
comments he has to Mr. Robert S. Raundal, at the above
address, no later than June 26, 1986,

6. If the Boidrd receives requests for a public hearing
on the proposed repeal and amendment from either 10 percent or
25, whichever is less of the persons who are directly affected
by the proposed changes; the administrative code committee of
the legislature; a governmental subdivision or agency; an
assogiation having not less. than, 25 nembers who will be
directly affected, a notice of hearing will be published in
the Montana Adminstrative Register. The percent of those
persons directly affected has been determined to be more than

STATE TA¥ APPFALS BOARD

Certified to the Secretary of State Hi! 19, 1986 .

10+«5/29/86 ‘ MAR Notice No. 2-2-154



-864~

BEFOME THE DEFAMNTHME OF ADMINISTNAEION
OF TN STMPE OF MONPANA

In the matter of the adoption ) “NOTICE OF PURLIC MEARING O
of rules relntin? to the admin- )} THE ADOPTION OF BWLES RELATING
istration of a sick leave fund ) TO THE ADNINISTRATION OF A
for state emplovees ) SICK LEAVE FUKD FOR STATE

) EMPLOYEES

TO: ' Interested Persons.

: 1. On “June 19, 1986, at 12:15 p.m. in Room 136, Mitchell
Building, Helena;, Montana, a“” public hearing will be held to
consider the adeption. of ruled relating to the administration of
a sick leave fund for state employees,

Z. “fhe ptoposed rules provide as follows:

" RULE 1 SHORT TITLE (1’) . This policy may be cited as the
sick leave fund pollcy. k
(F_n,u;h 2= ﬂ—ﬁla MCA, Imp.l2—18 615, MCa)

RULE 1I- POLICY AND’ 0%:\@5 (1) 11t is the policy of  the
state ‘of Montana to allow @ sharing -of decrued sick leave
between empleyues ‘and -the Podling of sick leave; consistent with
these rules. ~ Shared and pooled sick leave iay then be available
to ‘& qualifying employee who suffers an extensive illness or
accident.

. {2) Nothing in this policy guarantees thi&t an agency: shall
approve leave of absence and nothing in this policy guarantees
direct grants or grants of sick leave from the sick leave fund.

{3) It is the objective of this policy to establish the
structure of the sick leave ¥fund, to establish eligibllity
reguirements, and to establish procedures to ndnmhtex' both the
sick leave tund and direct grants.

{4) No funds shall be-attached to any hours of sick leave
which are donated to the sick leave fund, are received as grants
from the sick leave fuhd, or' are ‘donated or recéived as direct
grants. = The agency employing the recipjent of a grant from the
sick leave fund or a direct grant of sigk leave shall pay all
costs of the use of that sick leave,

{Auth. 2-18-618, MCA; Imp. 2-18-618, MCA)

RULE II7 DEFINITIONS < As used in this sub-chapter, the
follow ng de ionRB app'.[y-

(- "Agency" means all executive: bnm':h departments, those
agencies allocated to the "state '‘boarzd of education under
2«15-1511, MCA, all attached -to bhoards, commissions and their
staffs, the Montana university system and units of that system
under the board of roqents, the legislative branch and the
sudicial branch. ; .

MAR Notice No. 2-2-155 B : 10-5/29/86
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< (2).."Contribution” means the number of hours of . accrued
personal sick leave which an employee must donate to the sick
leave fund to become or to remain a participant in the .fund,

{3) “"Direct grant" means the extension to an employee, who
may or may not be a partigipating employee, of up to 80 hours of
sick leave in a 12-month period which is donated by other state
employees, who may or may not bhe participating employees, for the
specific use of the employee.

(4) "Employee” means an employee of the state of Montana,
who is in an allocated FTE or who is. on  the. £aculty of the
Montana university system and who is recelving sick leave.

(5) "Extensive illness. or accident" means an . illness,
injury, disability, or guarantine which incapacitates the partic-
ipating employee for 10 or more confecutive working days.

{6) “"Grant" means the extension to a participating employee
of sick leave. from the sick leave fund.

(7} "Maximum allowable benefit" means no more than 80 hours
of gick leave in any continuous 12-morith period received as
either grants from the sick leave fund or as direct grants,

(8) *Participating employee™ means an employee of the state
of Montana assigned to a position. which has been designated as
permanent or eseasopal who has joined the sick leave fund by
making  the initial contribution of the number of hours required
by these rules and who has contributed any hours subsequently
requested by the department of administration,

- {9) "Sick leave advisory council"™ means the nine-mamber
council provided for in 2-15-216, MCA, to advise the department
of administration on the sick leave fund.

{10} "Sick leave fund" meane a pool established to accumn-
late and disburse voluntarily and irrevocably contributed accrued
personal sick leave from state employees for the purpose of
providing sick leave to participating employees.

{11) ®*Sick leave voucher" means the form used to transmit
sick ‘lesve credits as a dirpct grant from an employee to another
empioyee, to the sick leave fund, cr from the sick leave fund. to
a participating employee.

{Auth, 2- 18-618 MCA; Imp, 2-18-618, MCA)

RULE 1V PROHIBITED USES OF SICK LEAVE FUND ARD _DIRECT
GRANTS . {1} No 8lck leave accrued prior. to July 1, 1971, may be
contributed to the sick leave fund or provided as direct grants.

(2) An employee .shall not. receive.direct grants of sick
leave or a grant from the sick leave fund:

(a)  if the employee is eligible for workers' compensation
benefita; [ )

(b) if the emplpyee is no longer employed by the state; .

(¢) while the employee is on long-term leave .of absence
without pay for a reason other than extensive illness or accident
or during the one-year preference period following a re-
duction-in-work force.

(d) to provide care or attendance to an immediate family
member, ’

(Auth, 2-18-618, MCA; Imp., 2-18-618, MCA)
10-5/29/86 MAR Notice No. 2-2-155
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RULE V STEUCTURE OF  SI1CK LEAVE FUND (1)  The sick leave
fund created ir. 2-18-618, MCA, for "state of Montana ewployees
shall be administered by the department of administration. . There
shall be one sick leave fund with the following exception: The
Montana university system under the board of regents may estab-
ligh and administer a sick leave fund plan for employees of the
university system consistent with these rules.

(2) Where the university system elects tc establish and
administer a sick leave fund plan, the university system may
adopt procedures in addition to those provided in these rules.
Such proeedures shall not be less specific, incensistent, or in
conflict with these rules.

{3) The sick leave adv1sory council. shall meet at least
semiannually to review the operation of the sick leave fund and
to make recommendations tou the director of the department of
administration regarding the fund.

{Auth, 2-18-618, MCA; Imp, 2-18-618, MCA)

RULE VI . ADMINISTRATION OF SICK LEAVE FUN? {1} No grants
from the sick leave fund shall be made unless the fund has a fupnd
balance of 400 hours of sick leave,

(2) 8ick leave credits shall be contributed to the sick
leave fund using a sick leave voucher., The sic¢k leave voucher
and any other forms necessary to administer the sick leave fund
shall be prescribed by the department of administration.

(3) Where an employee makes an initial contribution to the
sick leave fund, the sick leave voucher shall be transmitted from
the employing agency to the department of administration.

(4) To request a grant of sjick leave from the sick leave
fund, the participating employee shall obtain a voucher from the
employing agency.

(5) fThe employing agency shall certify that:

(a)} the employee meets all eligibility requirements to
receive a grant from the sick leave fund in Rule IX;

(b) . the ayency head or designee has approved the receipt of
sick leave; and

(c) the supervisor has approved the leave of absepnce,

(6) The agency shall transmit the voucher to the department
of administration. The department of. adhinistration. shall
certify that the requested sick leave credite are available from
the sick leave fund and shall return the voucher to the employing
agency. The employlng agency shall credit the sick leave credits
to the employee's account.

(Auth. 2~18-618, MCA; Imp. 2-~18-618, MCA)

RULE VII MEMBERSHIP IN SICK LEAVE FUND (1) A full-time or
part-time employee 1in a  position - designated as permanent or
seasonal - of the executive, legislative or judicial branches of
state government or of the Montana university system may become a
participating employee in the sick leave fund,

MAR Notice No. 2-2-155 10-5/29/86
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(2) To enroll in the sick leave fund, an employee must:

(a}) have completed the %$0-day qualifying period to take
sick leave, provided for in 2-18-618(1), MCA; .

{8) have a ‘minimum balance of 40 hours of sick leave
¢crudited to the employee's account. The minimum balance for a
part~time employee shall be prorated;

(¢} contribute at least 8 hours hours of accrued sick leave
to the sick leave tund. The initial contribution for part-time
employees shall be prorated. '

{3} An employee may contribute a combined total of no more
than 40 hours of sick leave either to the sick leave fund or as
direct grants in- a 12-month period. The 12-month period is
calculated from the first day the employee contributes  to the
fund or makes a direct grant, An employee may exceed the 40-hour
limit in order to make 'an additional contribution requested by
the departuwent of administration to maintain a minimum balance in
the fund. At the time of termination, there is ho limit on the
amount of sick leave an empluyee may contribute to the fund.’

(4) An employee meeting the requirements in "(2)(a-c} may
enroll in the sick leave fund at any time,

(5) All' contributions to the sick leave. fund shall be
voluntary and irrevocable.

(6) Participation in the fund constitutes the employee's
agreement to abide by all ‘rules related to the sick leave fund
promulgated by the department of administration.

{(7) An employee remains a member of the sick leave fund
unless or until the employee: - )

(a) fails to authorize an additional contribution;

{b) terminates employment with state government; or

{¢) resigns in writing from the fund at any time.

{Ruth. 2-18-«618, MCA; Imp. 2-18~-618, MCA)

RULE VIII CONTRIBUTIONS {1) The initial contribution
required from a full-time employee to become a member of the sick
leave fund shall Be 8 hours of accrued personal sick leave. The
contribution from a part-time employee shall be ‘prorated.

(2) To maintain a minimum balance in the sick leave fund,
it ‘may become necessary for the department of administratién to
request additiofial contributions of 8 hours of sick leave from
participsting employees,  The additional contribution for a
part-time employee shall be prorated. :

(3) Participating employees shall authorize the additional
contribution within 4% days, except as provided in paragraph (5).
If an employee fails to authorize the additional contribution,
the employee's moembership in the sick lesve fund shall be ter-
minated,

{4) The employee shall be eligible tu rejoin the fund at a
later time. An employee who 1ejoins the sick leave fund shall
meet  all ‘initia) membership requirements provided 'in Rule VII,
and must wait 90 days from the date the employee rejoins the fund
to be eligible to receive a grant from the fund.

10-5/29/86 MAR Notice No. 2-2-155
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{5} A participating employee who is in the process of
exhausting or who has exhausted all sick and annual leave and
compensatory  time -as the result of “an extunaive illness or
accident at ‘the time a request for udditional contributions is
made. shall not be raquited to make the coptiibution., An excep-
tion must: bBe approveéd by ‘thé agency head 'or depignee and submit-
ted to the department of administration within ¢5 days.

{auth. 2-18-618, MCA; Imp. 2-18-618, MCA) .

_ RULE TX ELIGIBY 17y 76 ) GRANTS 'FROM' 'THE SICK LEAVE
FUND participat Temployes | meets  the e gibliity
requirementa of -paragraph (6) of this rule may reca;we no more
than “a maximum “of . 80 hours ‘of ' sick ' leave . fn- -any continuous
12-month’ period in' grants -from the - sick. leave “fund. ' Leave
spproved for a part-time employee ‘shall be prorated. The maximum
allowable benefit iy any I2-month penod £rom ei!;her grants from
the fund or direct grants is 80 hours.

{2}  The 1Z-month period is calculated tmm the first day
the emgl?ea takes Bick leave which '8 a grant ‘from the sick
leave fund or a dirédt grant.

{3y N6 employes 'is eligible to receive & ‘grant of sick
leave from the Bick- 1eave fund without the ‘approval- of the agency
head: or designee.

{4) Purtwipatian in the sick leave fund of meeting the
eligibility regiirements of 'paragraph (6} of this rule does not
guarantee -that receipt’ of -sick leave ahall be: “approved in any
specific case by the agency head.

(%) Wheti. ‘appréving -leave of .absence, a -supervisor may
approve & combifation “of paid] aick leave  and . leave of absence
without ‘pay: in & workweek, for example 30 hours ‘of paid sick
leave #nd 20 hours of leave of absence without pay.

© {6y 'To be eligible to recéive & “grant from the’ sick leave
fund, an employee’' must;’ "

(a) ~ have met the  9%0-day. qualifymg pe:iad to. take sick
leave provided for in 2-18-618(1), MCA;

(B} ‘suffer an extensive illhets or nc.‘cidant which results
in absence from work of no lesa’ than’ 10 cobsetutive working daysy

(o) ' exhaust all perscnally accxued sick Yesve, annval leave
and compensatory time;

{d) ‘take $ days of' leave of absetice without pay following
exhaustion of .all accrued lsave and cmpmutary time)

{e}  receive approval from the supervimr for “leave of
absencey
. (£) “receive #pproval trom the “agency head or designee to
receive a grant pr direct grant of sick leave;

{g) provide to the employing agency. a physician's certi-
fication of extensive illness or accident, in accnrdance with ARM
2.21.137, in.the 'sick leave policyy and

(h) have been a mambes of the sick leave fund for 90 days.

(7). XIf an employse is ingapacitated and unable to apply for
leéave of abaerice.and a grant froin the sick leave fund, - dnothet
pérson ‘may -do so .for the employea.

MAR Notice No. 2-2-155 ' ‘ ' 10w5/59/85
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: (8) Denial of leave of absence or denial of sick leave:
grants may not be appealed to the sick leave advisory council, :
(9) Participetioen. in the ‘sick leave fund does not prohibit
an ‘agency from: terminating an employee  foi, as provided in
39-2-504, MCA, "continued incapacity to perform."
(Auth 2-18~618, MCA; Imp., z-18-618, MCA)

RULE X ADHlHISTRATION OF A -DIRECT GRANT (1} Employees do
not have to be participatinq mempers in the sick leave fund in
order to give or receive direct grants,

{2) " Direct grants shall be made using 2 sick leave vouther.
The. agency shall certify that the granting employee hag met the
eligibility requirements to make A direct grant in Rule XT. ‘the
granting employees  slck: leave balance shall be debited by. the
appropriate number of hours,

(3} A sick leave voucher shall be transmitted directly from
the granting employee's agency tu the recipient's agency.

(4)  If the recipient of a direct grant has exceeded the
maximum allowable benefit, or if the recipient's agency does not
agree to accept the sick leave credits, the voucher shall  be
returned to the granting employee's agency and the’ sick leave
shall be recredited to the granting employee's balance.

{5) A copy of the sick leave.voucher shall bhe transmitted
to the department of administratioh for record keeping purposes,

(Auth, 2~18- 618, MCA; Imp. 2~18=-618, MCA)

RULE XI ELIGmImy" TG _MAKE DIRBCT GRANT  {1) To be
eligible to make a direct grant of sick leave, an employee shall
have completed the 90-day gualifying period to take sick leave,
provided for in. 2-18-618(1),  MCA, &and shall have & minimum
balance of 40 hours of accrued sick leave credited to the employ-
ee's account. The minimum balance for-a part-time employee shall
be prorated.

(2) An employee may directly grant a maximum of 40 hours of
accrued personal sick leave in any . continuous 12-month peried to
another employee. or employees. An em ployee. - may contribute nd
more than a combined total of 40 hours of mick  leave to either
the gick leave fund or as direct granty in any 12-month period.
The 12-month period is calculated from the first day an employee
makes a direct grant.or contribution to the sick leave fund, If
the employee's leave balance falls below 40 hours, the employee
will not be eligible to make a direct grant. The employee may
not reduce the leave balance below 40 hours by making direct
grants.

(3) - An employee may ‘make & direct grant of Elck leave to an
amployee of any state agency,

(Anth 2-18-618, MCA; Imp.. 2- 18-613 MCA)

MULE XI1  ELIGIBILITY 10 RECEIVE DIRECT GRANTS = (1) An
emplnyee may receive no more CRan. a maximwm ours of sick

leave in any consecutive 12-month period in direct grants. Leave
granted to a part-time employee shall be prorated, ‘The maximum

10~5/29/86 MAR Netise No. 2-2-15%5
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allowable benefit in any 1l2-ponth’ petiod from either direct
grants or grants from the fund is B0 hours.

(2) The 12-month period is calculated from the first day
the employee takes sick leave which is a direct grant or a grant
from the sick leave fund,

(3) The’ employea shall meet all applicable eligibility
requirements in Rule IX{(6).

(4) No employee is ellgible to receive direct grants of
sick leave without the approval of the agency head or designee,

(5) A supervisor “may approve -a combination of paid sick
leave and leave of absgence without pay in a workweek, as provided
in Rule IX(S).

(6) - If an employees is incapacitated and unable to apply for
leave of absence and direct grants, another person may do 8o, as
provided in Rule IX(7).

{7) Denial of leave oi absence or direct grants may not be
appealed to the sick leave fund advisory council.

{Auth, 2-18-618, MCA; Imp. 2-18-618, MCA)

3. These rules are propused for adoption to comply with
2-18-618(8), MCA, which directs the department of administration
to adopt rules for the administration of a sick leave fund,

4. - .With passage of HB 550, the 1985 Legislature provided
for the creation of a sick leave fund for state employees. The
Legyislature also created a nine-member advisory council to be
consulted by the Department of Administration in the adoption of
these rules, The Council represents executive branch depart-
ments, - oftices of other elec¢ted officials, the legislative
branch, judicial branch, and the univerasity system, In making
its recommendations, issues the Council considered include
requirements of the statute, the statement of intent attached to
HB 550, and current practices on leave administration. The
proposed rules published here are based on the Council's rec-
ommendations to the department and have been reviewed by the
Council.

5. Interested parties may submit their data, views or
arguments concerning the proposed adoption of rules in writing
to:

Laurie Ekanger, Administrator
State Personnel Division
Department of Administration
Room 130, Mitchell Building
Helena, Montana 59620

no later than June 28, 1986,

6. Gale 'Kuglin, Personnel Policy Coordinator, 6tate
Personnel Division, Department of Administration, Mitchell
Building, Helena, Montana 59620, has been designated to preside
over and conduct the hearing.

MAR Notice No. 2-2-155 10-5/2%9/86
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7. The authority of the agency to make the proposed
adoption is based on 2-18-618, MCA, and the rule implemeat
2-18-618, MCA.

’ iyycto
Departuent of Adrinistration
Certified to the Secretary of State May 13, 1986,

10-5/29/86 MAR Notice No. 2-2-15%
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BEFQRE THE DEPARTMENT -OF AGR’ICUL!‘URE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
PERTAINING TO THE ADOPTION
OF NEW RULES CONCERNING
COMMODITY DEALERS AND .
PUBLIC WAREHOUSEMEN AND. THE
REPEAL. OF RULES 4.12.1001
THROUGH 4,12.1010, AND
4.12,1015 THROUGH: 4.12.1016

In the matter of the
adoption -of rules: .concerning
commodity déalers-and public
watehdusemen and repealinq
certain rules

TO: All Im:erested Persana.

1. ©On Jum 26, 1986 mb 10:00 a.m; in mon 225 Agriculture/
Livestock Bailding, Biath. and: Roberts, Helena, Montana, a public
hearing will be held to considér the adoption of ‘the proposed new
rules concerning commodity dealers and public warehousemen,

2. m prapuaed tules provide as follmu: .

RULE I TERM OF fICENSES - E%IRATIOH (1) A public .
warehouse licerise per sha or the term of July 1, through
June 30, or part thereof., A public warehouu 1-5.ccnle shall
expire July 1 of each year.

(2) A commodity dealer license peri.oﬂ uhall be for the term
of July 1, through June 30, or’part t;hnrnot. A commodity dealer
license shall expire July 1 of each year,: s

AUTHY - 80»-4 403, MCA -  ~ IMP: &0-4 -404, noA

RULE !I ; '1'0 ’EHB D!FAMMNT (1) A public
warehousenan ari 5 y-dealexr monthly report is reguired
to be completed in full and filed with 'the.Department of
Agriculture on-a& monthly basis. The report -is:due within thirty
{30) days ‘of the “énd ‘of the reporting marth, Reports must be
sybmitted even 1f nd¢ bHudiness has been conducted. These reports
shall-include the following :information:

(a) all stored commudities in which warehouse receiptsg have
beern iisued, including those held by CCC, producers,. etc.

© (b} all commodities storved in each publie¢ warehouse in
Montana : ‘including cash grain,

{¢) ‘all commodities for which warehouse receipts have been
issued that are being stored in facilities outside of Montana.
(8) ‘all cdiiodities purchased. in the reporting period

except thode dontradted for future delivery.
- (€))7 all ‘commoditles cont¥acted for on deferred payment
contrict in wméh pamﬁt ‘has fiot been made.
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(2) A special report may be filed with the Department of
Agriculture in lieu of a commodity report. Special reports can
include but are not limited to: -~ feedlot, poultry, dairy, swine,
and dry edible bean operations. The special report is required
to be completed in full and filed with the Department of
Agriculture on a monthly basis. The report is due within thirty
(30) days of the end of the reporting month, Reports must be
submitted even if no-business has been conducted. The report
shall include the names of producers, elevators or other dealers
from whom purchases were made. The report shall include all
information that is covered by commodity dealers under this act.

(3) A grain movement monthly report shall be filed with the
department by all public warehouseman/commodity dealers licensed
who ship grain. The report 1s due within thirty (30) days of the
end of the reporting month., Reports must be submitted even if no
shipments have been made,

{a) Grain businesses having more than one business 1ocation
shall submit geparate reports for cach: business lecatjion.

{b) ©Grain businesses providing the department with

* internally generated computer reports shall comply~with all

requirements of this rule.

{c} The report shall include, but not be limited to:

(i) the amount of cwt/bu of agrlcultural commodities
shipped.

(ii) the number of units {(rail covered hoppexrs - xail
boxcar « trucks) shipped, ;

(ii1) the type of grain. (winter wheat, spring wheat, durum,
barley, ocats, etc.) shipped, - :

(iv) the destination of shipment, - .

(4) A Montana wheat/barley. assessment raport .shall be filed
by the first purchaser, mortgagee, or pledgor, with the
department; on forms prescribed by the department, within twenty
{20) days after the end of the month in which he purchases a
grower's wheat oxr barley. . The information provided by the
licensed commodity dealer to the department shall comply with the
requirements in seotion 80-11-207 MCA.

(5)  An alfalfa seed assessment report ahall be. £11ed with
the department by the first handler. The report shall be on
forms prescribed by the department -and filed within twenty (20)
days after the close of business for the month for which the
report is being filed.

AUTH: 80-4-403, MCA ‘ iup:' 80-4-207, MCA
80=4-311, MCA
80-4*407, MCA

RULE ‘J1X  PINANCIAL ETATEMENTS - FILING gﬁwx (1) The
financial statement accompanying an applicant's original
application shall show a. .statement closing date that is within
eix (6) months of the date of application.. Thereafter, the
licenmee applying for renewal shall submit an annual statement
not later than ninety (90) days after the close of his business
year.
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(2} -If the financial) statement indicates non-compliance
with the financial tequirement provisiofis’of the grain a¢t or the
licensee fails to‘shhmit‘an'abcéptablé financial statement-within
ninety (90) days of the end’of his fiscal year end, then the
department may immediately suspend hias- license pursuant to the
Administrative’ Procedures Act,

AUTH: 80~ 4 403, MCA IMP: 80-4—421,'HCA
C : 80-4-502, MCA
80-4-601,‘MCA

RULE IV BOND CONDITIDNS « CANCELLATION (1) A surety
bond, or bond equlvalent may be in bond increments rounded up- to
the nearest $2,000,00.

(2) The surety'bénd ﬂhall bé on a form pre5cr1bed by
the departmerit.

(3} Such:-surety bond shall name the State of Montana as
obligee for the bénefit of all patrties,

'{4) © A surety bond required by section 80-4-504 MCA, and
80-4-60} MCA, shall be effective on’the date of commencemént,
shall not be affected by ‘the expiration of the license period,
and-shall continwe in full force and.effeot until cancellied. The
continuous naturé of a surety bond, howaver, shall in no event be
construed to allow the liabildty of the sirety under a surety
bond to accumilate for’each successive license périod during
which the surety behd is in force, but shall’be-limited in the
aggregate to the ‘amount stated on the bond or as changed, from
time to time, by apptopriate endorsement or rider,

(3)  The prineipal or the surety on a bond may cancel a bond
by writteén notice of intent to cancel, by registered or certified
mail, with retwrn receipt, to the other party and to the
departmeﬂt "‘Buch written notice shall be received at least sixty
(60) days prior to the cancellation date specified on the notice.

(6}~ Not later than forty-<five {(45) days after a notice of
intent to cahcel as déscribed in {5} of ‘this section is received -
by a public warehouseman, the licénsee ghall file with the
director a new bond or bond equivalent which must become
effective and be in full force and eifect on and after the date
upon which his existing bond is to be cancelled

~AUTH: 80~4-403, MCA ' IMP: 80—4 425, MCA
‘ ' 80~4-504, MCA

80~4‘505, MCA
80-4~601, MCA
80-4-604, MCA

RULE V_ CERTIFICATES OF DEPOSIT OR. OTHER BOND EQUIVALENTS

{1)  Rules promulgated hereunder that apply’ to surety bonds
shall also apply to certifidates of deposit (CD) and other: bond
equivalents.

(2) - ‘A CD may be liguidated: for disbursement for the same
reasons and in the same manner that surety bond proceeds may be
reguested for dishursement.
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{3} A CD or other bond equivalent shall be on a form
approved by the department.

(4) A CD issued by a bank or savings and loan association
that :is. a:member in geod standing with the Federal Depasit ’
Insurance Corporation or the Federal Savings and Loan Ingurance
Corporation, respectively may be submitted to the department in
lieu of a surety.bond for a public warehcuseman or a commodity
dealer as required by sections B80-4-504 MCA, and 80-4-601 MCA.
The CD must be inh an amount equal to the otherwise required
surety bond.

(5)° A CD may be automat;cally renaw-ble, or for a single
maturity. If it is for a single maturity, the CD must be for a
term of one ()) year or less.

{6} A CD submitted in lieu of a surety bond ghall be held
by the department, .

(7)  All CDs shall be made payable or properly assaned to
the department as follows: "Pay to the order of the director of
the Montana Department of Agriculture®. If a CD is assigned to
the department, written consent of the assignment must be
received from the finaneial imstitution issuing the certificate.

(8) All interest earned.on the CD is to be credited or paid
directly to the purchaser of the {D. . If interest is paid to the .
department, it shall be endorsed to the purchaser of-the CD, P
These conditions are valid only’ '4f no olaim has been made against
the CD. In event of a claim the interest earned may bacome - a
part of the dispersable.proceeds.of the CD..

(9) If a licensee under thie act desires to terminate a
licenge and requests.the return of a CP, the' licensee Filing- the ..
CDh must return the Yicente and make written request by registered
or certifiéd mail with return receipt for the return of the CD.
Upon receipt of the written request and the submiseion of the
license, the director shall held the b for a period of ninety
{90) days before it ie retorned, If at the.end.of the ninet:

(90} days no claim againsgt the CD has been made, the.CD shal
returned, unless the director is of the gpinion that claimé.. .
against the CD may exist, Under these conditions, the director
may hold the CD until it is d-ternined that no claime againgt the
CD exist. .

{10) I1f. a 1ivanse anued undex this. act i8 revoked. the CD
shall be held by the director for a period of one hundred and
twenty (120) days of until the director is satisfied that no
claims against the CD exist,

{11) If a licenseée under this act desires to remain lxcenned
and requests the return of a CD cn file with thc director, the
licensee shall file with the director a replacement CD, bond, or
bond equivalent in an amount reguired by the director 'in
accordance with section 80-4-504 MCA, and 80-4-601 MCA., The
replacement CP, bond, or bond.equivalent must be received, become
effective and be in full force and effect on or before the date
that the licensee’$ axisting CD is. to be returfied. The director
shall not return ‘the CD until a replacement CD, bond or bond
equivalent has been received.

(12) If. a reduction in the amount of a CD is permitted by
the department, such reduction shall be made by submitting a new

10-5/29/86 MAR Notice No. 4~14-18



~876~

CD in the smaller amount approved by the department. The date
the CD is to be effective, shall be set by the department and any
new liability accrued under the prior CD will transfer to the new
CD or its equivalent. The department will release the original
CD upon receipt of the reduced CD or its equivalqnt providing all
actions are approved by the department.

(13) In addition to CDs the director may accept irrevocable
letters of credit which he deems to be acceptable. . All of the
provisions that apply to CDs shall apply to these bond
equivalents.

AUTH: 80-4-403, MCA IMP: - §0-4-435, MCA
. : B0-4-504, MCA

80-4-505, MCA

80-4-538, MCA

80-4-601, MCA

80-4-604, MCA

TERMS 1 ¢ Agricy tuza- seed var ousemen sha
day, issue a warehouse receipt for each lot of agricultural seed
of one kind received. Agricultural seed of one kind received
from one owner during any one day may be construed to be a single
lot. If geed is received solely for cleaning and net to e held
longer than twenty-four (24) houzs; the warehouseman is not
required to issue a warehouse receipt. -1f seed is received for
2torage or cleaning and storage, & warehouse receipt shall be
ssed,

(2) Public agricultural warehouse atorage ‘ruleg and
statutes shall apply to all other aspects of aqricultural seed
warehousing.

AUTB. 80-4-403, MCA IMP: 80-4~527, MCA

RULE VII  LOSS OF - nzcs;ggé %!Q;TIGNS OF REISSUE (1)
Where a negotiable receipt has en lost or destroyed, the
director may, upen proof of such loss or destruction, require the
warehouseman and the holder of the original receipt, to sign an
atfidavit, The affidavit shall state that the receipt has been
lost or destroyed and cannot be produced. for. cancellation, that
delivery or payment. in.full for the commodity represented by the
receipt or the reissue of such receipt has been made to the.
holder, and that the warehouseman has not negotiated the receipt
for value. The affidavit or reissued receipt shall state any
encumbrance against the grain represented by the original
receipt. .

AUTH: B0-4-403, MCA IMP': eo-4~533. MCA

agricultural commodit: i stote in public warehoules, as
evidence by a puhlic warehouue receipt, shall terminate on the
last day of the license peripd that being June 30th of each year.
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(2) . The public warehouseman shall notify by registered or
certified mail all public warehouse receipt holders of the -
provisions of section 80-4-536 MCA, thirty (30) days prior to the
end of storage perxod.‘

AUTH: B80-4-403, HCA ' IMP:  80-4-535, MCA -
B §0-4~536, MCA~

RU%E IX WAREHOUSE SHORTAGE - REMEDIES (1) Within
forty-eight ours of taking pcssession of a public
warehouse, the Department of Agriculture shall give written
notice of its action to the surety company on the bond or to the
financial institution of the warehouseman on a CD or its
equivalent.

(2) Upon taking possession of a public warehouse, the
bDepartment of Agriculture shall allow one hundred and twenty
(120) days for the holder of public warehouse receipts or scale
weigh tickets to provide to the department such tickets as
evidence of deposit. Failure to file & claim within the one
hundred and. twenty (120} days prévided ghall defeat the elaim
with respect to the surety ‘bond or its equivalent.

{3)  The director mayv make dematd upon the bond or its
equivalent at anytime he finda valid claims may exist against it,
The department shall ‘make full ‘or pro rata payment on such claims
within one hundred and eighty (180) days from the date of
verification of all claims and recexpt of liquidated bond or bond’
equivalent proceeds,

AUTH: 80=-4-403, MCA IMP: 80-~4-425, MCA
80-4-538, MCA

. RULE X _ SEED BUYER CONTRACTS - RESPONSIBILITIES (1)
Peraons agp ying’ or & commodity. dea er's license which includes
seed shal

{a) Use a contract form which ciearly states the térms of
purchase and basis for payment.

(b) Submit'a sganple copy of the contract and subsequent
revisions to the department,

‘{¢) Determine the percentage of pure seed before
transporting seed out ‘of state,

AUTH: BO-4-403, MCA IMP: 80-4-422, MCA

(2) The department proposes to repeal ARM 4.12.1001
\PPOINTMENT OF STORAGE SPACE: 4.12, 1002 WAREHOUSE RECEIPTS 'TO

3 k-

4.12.1004 GRAJE.ﬂlEﬁll‘

ISSUED: 4 b_LEGH

SHIPMENTS OF STORED 'TANA ;
12,18 J ¥ GRAIN MERCH C EFS

4,12,100% BO = B S LE: 4.12. [5]

PUBLIC WARERQUSMEN FOR LING NIRG; found on pages 4-401

through 4-407 of the A nistrative Rules of Montana, and
4.12.1015 SURETY BOND FOR BEAN WAREHOUSING; 4.12.1016 ‘STDRAGE
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CHARGES FOR DRY BEAN WAREHOUSEMEN: found on page 4-409 through
4-410. The authority section for repealing these rules is
80-4-403 MCA. ;

3. The department finds it necessary to implement these
rules so as to specify the regquirements for obtaining and
retaining licenses under the grain act. These rules set forth
the deadlines, forms and procedures -for applying for commodity
dealer and public warehouseman licenses. These rules are
necessary for the administration of the act, .The .rules relating
to bonding or bond equivalents are :necessary to insure that the
proper security is posted in ordey to protect persons doing .
business with the licensees. The department-also believes it
necessary to speécify the procedurea of collection on the bond or
bond equivalernts in order to insure smooth admxn;atratlon of such
proceedings.

The department is repealing the abnve-mentioned rules
begaunse recent legislation-hag made:the rules repetitive, or
inaccurate and incongruous with the present statutes.

4. Interested pei'sons may present their data, views, or
arguments concerning the propased rule either orally or in
writing at the hearing. Written data, views or arguments may '
also be submitted to Oran Roy Bjornson, Montana Department
of Agriculture, Agriculture/Livestock Building, Sixth .and -
Roberts, Helena, Montana 59620, no later than July 1, 1986,

5. Garth Jacobsion, of the Department .of hqriculture‘has
been designated to preside over and conduct.the hearing.

y
Department of Agriculture

Certified to the Secretary of State 54/:‘ lxé
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BEFORE THRE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OP THE STATE OF. MONTANA

In the matter of the ) NOTICE OF PUBLIC HBEARING
adoption of rules pertaining ) :
to . the Montana Insurance N

)

Asaxstanc@ Plan
Toa All Interestud Peraona

: I, On July 'l, 1986 at 9:00 a.m, A pubixc bearing will ne
held in Room. 270 of the Mitchell Building at Helena, Montana to
censgider the adoption of tules pertaininq £o the Hontana R
Insugrance Adsigtance Plan. -

2, ‘The text of the prepoaed :ules 15 as Eolxowa-

RULE I D&FINI?IONS ks used 1n [Rules I thtough VIII], tbe.'
following definlitions apply: -

o 1) - “Appligant” means a putson who complatos and\aigna a ;
written application for &ssistance through the plan. - .

{2) “Cancel” teans to terminate an insurance policy
before the expiration of. the yeriod of time for whieh the o
policy was issped. E

t3) 'Connisaioncr means the eoumissionet of insurance of
the state of Montana,

(4) - "Insuret®™.means auy peraun authorized to transact
insurance in this. skate,

(8) "Line® peans a spociftc type of insurarice coverage
within commercial. liability insurance such as political
subdivision insurance, family day-care ingurance, day-care
center insurance, of liquor liability insurance.

(6) “"Plan® means the Montana lnsirance Assistance Plan,

(7} “P011¢¥ means the written contract of or written
agreement  for of effecting insurance, by whatever name called,
and includes all ¢lauvses, riders, endorsements, and papers
attached thereto and part:thereof.

(8) "Premium” 'is the.congideration for insurance, by
whatever name cailed, and includes any assessment or
membership, policy, survey, inspection, service, or similar fee
or charge in consideration for an insurance contiadt,

(9) "Rejected risk" means a risk which an insurer will
not insure. .

{10} “Renewal® means any ayreement wheteby an insursr and
insured agree to an extension or continuation of an existing
insurance policy.

{11) "Risk" means a person or thing insured.

(12)  “"surplus line agent” means an individual, firm, or
corporation who meets the tequirements of 33~2-305, MCA, and
who has the rights provided im 33-2-306, MCA,.

AUTH: Sec. 16, Ch. 11, Sp. IMP: Sec, 16, Ch. ll, Sp.
L. Matrch, 1986 L. March, 1986
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RULE I QQ%NT COMMISSION The insurer that insures an
applicant's risk shall pay the applicant’'s agent the commission
it normally pays for the type of risk insured.

AUTH: Sec. 16, Ch. 11, Sp. INP: Sec. 16, Ch. 11, Sp.
L. March, 1986 L. March, 1986

RULE IIIX APELLCATION%—QQD APPLICATION FEES (1)
Application forms are available to property and casualty
insurance agents, licensed in-this state, through the advisory
committee. ‘ -

{2) Bach application muast be executed by an agent,
licensed in this state, and submitted to the commissioner,

{3) . Bachicompleted application must be acgompanied by a
non-refundable application fee made payable to the plan and
paid by the applicant,

(4} . The application fees are as follows:

(a) 1liability insurance. for-pelitical subdiviaians, as
defined in 2-9~101(5), MCA, $£300:

(b} 1liability insurance fot tamily day-care homes, as
defined in 53-4-501(2)(h), McCa, $25;

{¢) liability insurance for:day-care centers, as defined
in 53-4-501(2){e}; MCA, $100: and

(d) 1liability insurance for liquor liability, $50.

AUTH: GSec,.8, Ch, 13, 8p. .. ~IMP: Sec. 8, Ch, 11, sp.
L. March, 1986 Sec. 16, L, March, 1986
ch. 11, Sp. L. March, 1986

RULE_ IV FISCAL QB%AEGBHENT {1) The advisory committee
shall designate a committee member as fiscal agent for the
plan, .The tisgal agent-ip authocrized to receive.and hold funds
submitted to the plan and to diesburse thém upon authorization
of one other committee member, . The fupds may be. used for the
hecegsary expenses of -the committees, including. printing,
pogtage, mailing, telephone, and such other expenses incurred
by the plan as the advigsory committee deems appropriate for
payment.

(2) -The fgaca; agent shall maiatain booke and ;ecords of
all receipts and disbursements and shall submit a gquarterly
financial statement. to the.advisery committee of the plan, The
commigsioner. or-any advisory committee member shall have access
to said books.and.records diring normal-husiness hours.

{3).The. fiscal agent shall maintain A bank account undet
the name- of the .'Montana Ipnsurance Assistance Plan".:6 All
checks drawn upon the account .of the plan’ shall bear the
gignatures of the. tigcal. agent. or.such other person duly
authorized by the adyvisory committee,

AUTH: Sac. 16,.¢hy 11, 8p. . 14P: Sec.. .10, Ch. 1l, Sp.
L. March,.1986. L. Mareh, 1986

RULE VnUNAVhE&A%QLiTY“ An applicant is unable Lo procure
insurance through ordinary methods, if his application for
insuraace hag been rejected by a ninimum of two insurers ang
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one surplus line ageut The appl;cant shall submit, to tha
commissioner, writtern documentatidn by dn insurance -agént .
licensed in this state of the applicant's inability to procure
insurance, =

AUTH: Sec. 16, Ch. 11, sp. I4P: Sec. 8(1l)(c), Ch. 1},
L. March, 198%° : ‘8p. . L, March, 1986 . .~

RULE VI ELIGIBLE APPLICANTS An applicant who receives-
notjice of cancellation or nontenewal of an exlstxng insurance
policy does not cutrently have insurdnce.

AUTH: 'Bec, 16, 'Ch. 11, Sp. IMP:  sec. 10(1),-Ch. 11, Sp.
L. March, 1986 : L. March, 1988 o

RULE VII LINES DF INSURANCE The underwriting committee
shall submit applications to insurers participating in the plan
for only those lines of insurance which the insurer is
authorized to transact in this state.

AUTH: -Sec. 16, Ch, 11, Sp.’ IMP: ‘Sec. 12{3), Ch, 11, sp.
L. March, 1986 L. -March, 1986

RULE VIII EFPECTIVE DATE OF POLICY The policy is
effective when the insured accepts the insurer's quotation and -
pays the premium. )

AUTH: Sec. 16, Ch. 11, Sp. IMP: Sec. 13, Ch, 11, Sp.
L. March, 1986 - L. March, 1986

RULE IX SEVERABILITY If any prov1sion of these zules or
the application thereof to-any petson or circumstance is for
any reason held-to bé invalid, the remainder of the rule and
its applic¢ation to othet persons. oc circumstances Bhall not- be:
affected thereby.

AUTH: Sec. 16, Ch. 11, Sp. IMP: Sec, 1 through 16, Ch,
L. March, 198& : i1, sp. L. Hatch. 1986

3. Commercial li&bility ihsurance isg currently
unavailable for many tieks resident, lécated, or-to be:
performed in Montana, "During'its-Mareh, 1986 Spedial Session,
the Porty-Ninth Legislatute enacted the Montana- Insurance
Aszistance Plan (plan), A temporary, voluntary plan to assist
insurance consumers in this state in obtaiaing needéd
commercial liability ingurance when no guotation is avaixable
from regular sources of insuranceé. ‘The. commzasioner is”
proposing these rules to implement the plan.

4, Interested persons nay" present ‘their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to John
Bebee, State Auditor*s’ Office, Mitchell Buildisg, P, 0. Box’
4009, Helena, Montana 59604 no later-than June 28, 1986.

5, John Bebee has been designated to preside oVer and
conduct the hearing,
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6. The authority of the agency to adopt the proposed
rules is provided in sections 8 and 16, chapter 11, Special
Laws, March 1986, and the rules implement sections 1 through
16, chapter 11, Special Laws, March, 1986,

Andrea "Andy
State Auditor |
commiggsioner of Insurance

. ‘ b
Certified to the Sectetary of State this -7 day of May,
1986, . . ) ‘
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STATE. OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MILK CONTROL BUREAU

In the matter of the amendment
of ARM 8.79.101 (1).{n) raaard-
ing purchase and resale

)  NOTICE OF PROPOSED AMENDMENT
) OF ARM 8.79.101 (}){n). TRANS~
) ACTIONS INVOLVING PURCHASE

} . AND RESALE OF MILK WITHIN THE
; STATE

)

D%oc &%pl"x,%_lg%aring Contemplated

TO: All Interested Persons:

1. On July 17, 1986, the Department of Commerce proposes
to amend. Rule 8,79, 101 {1} (n} at the request of Clover Leaf
Dairy so the Bureau's rulés conform to Board action permitting
grocery warehouses to purchase milk ‘at warehouse prices and to
resell that product at other wholesale prices effective July 18,
1%86.

2. Rule 8.79.101 (1) (n) as amended will read as followa:
(full text of rule is located at pages 8-2302 through 8-2310
Administrative kRules of Montana) (new matter underlined, de-
leted matter interlined).

"8.79.101 2%%§§5Q110§§-§§¥g§V§NG ng PURCHASE AND RESALE .
OF MILK WITHIN THE STATE - RULE INITIONS
(1) : :

(m) . . .

(n} “Store" means:any suggg%arkeg, grocery, soda fountain,
dairy store, confectivnery, or similar mercantile establishment,
whether rural or urban, which sells milk over. the counter or on:
the premises to customers at ratail.s andr-uniess-etherwise-dis-
tinguished-hereiny-chain-storesy-supermarkets;—and-whoienate
£eed-pu=ehasiag-ezgsnésatiaasv

(@) . . . .

3. The purpose for the Clover Leaf Dairy request to amend.
Rule 8.79.101 (1) {n) is to permit grocery warehouses to purchase
milk at other than the regular wholesale price and sell at other
than retail prices. The amendment is consistent with Board ac~
tion establishing warehouse prices and permitting warehouses to
resell that product at other than retail prices.

4. Interested persond may submit their data, views or ar-
guments concerning the proposed amendment in writing to the
Milk Control Bureau, 1520 Bast Sixth Avenue, Helena, Montana,
59620, no later than June 26, 1986,

5. If a person who 'is directly affected by the proposed
amendment wishes to express his data, views or arguments orally
or in writing at-a public hearing, he must make written request
for a hearing and submit this reguest along with any written
comments he has to the Milk Contrcl Bureéau, 1520 Bast Sixth
Avenue, Helena, Montana, 59620, no later than June 26, 1986.
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6. If the Department receives requests for a public hear-
ing on the proposed amendments from either ten percent (10%) or
twenty five (25), whichever is less of the persons who are di-
rectly affected by the proposed amendménts, from the Adminis-
trative Code Committed of ‘the Legislatgre, from'a governmental
agency or subdivision, or from an assoeiation having no less
than twenty five (25) members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Adwinistrative Register. Ten
percent (10%) of those persons directly affected has been deter-
mined to be elaven (11).based on ten: (10) licensed Montdna dis-—
- tributors;. seventy five (75) . jobbers and twenty one. (21) out-of=-

‘state distributors licensed to do-bubiness in Montana,
. 7. The authority of the Department! to' amerid the proposed
rules is bamed on Secticm Bl~23-104 MCA, &nd d,mplementa Section
81-23-103, HCA.- .

‘KEITH COLPQ, Director ' -
Montana Department of Commerce

Tiam'® 88, C
Milk Control Biureau

Certified to the Secretary of State May 19, 1986,
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BEFORE THE MONTANA FISH AND GAME COMMISSION

NOTICE OF A PUBLIC HEARING
ON THE PROPQSED ADOPTION OF
A-NEW RULE RELATING TQIHE

. INTRODUCTION OF ‘PEREGRINE -. .
FALCONS

In the matter of &, new rule
relating to the transplant
of nuisance animals and the
introduction of peregrine
falcons.

IOES SN

TO: All 1nterested pexsqns

1. @Cn June 25 1936,4at 7560 . p.m., a public hearing will
be held in the Commissiqn - Room, ' Department . of Fish, Wildlife
and Parks headquarters, 1420 East Sixth Avenue, Helena, Montana
59620, to. consider the -adoption of a new rule authorizing the
trapping .and transplant of nuisance animals and the introduction
of ' peregrine falcong into the state in accordance with:-the
reguirements of Title 87, Chapter 5, Part 7, MCA.

2. The proposed rule does. not replace or modify any
section currently found in the administrative rules of Montana.
The proposed new rules provide as follows:

RULE I DEFINITIONS For purpOses of this rule the following
definitions applyt

{1) "Nuisance animal® meéans . any game or nongame wildlife
which has caused signiflcant damage to real or personal property
or represents. .a threat qf:;njuty to persons.

(2} 'Hacking' means - thHe reintroduction of peregrine
falcons into their former range by any process to allow natural
physical conditioning of eyasses or young birds of prey taken
from. the nest bhefore they can fly or hatched in captivity.
It may, for example, involve the use of a box or other structure
suspended on a cliff face and through the top of which food
and water are: lawered to keep the falcons; from associating
people with food, until the young birds learn to £fly and hunt
on their own. - It is the process of taking the captive birds
or nestlings and facilitating their transition to a wild state
using such methods as hacking, direct, and cross fostering.

AUTH: 87-5-704, 87-5-711 IMP: 87-5-704, 87-5-711

RULE II INTERPRETIVE RULE The Cormission interprets the
definition of ‘natural habitat"™ to mean that the restrictions
posed by 87-5-711, et szeq. apply only to those habitats in
which the species proposed for location do.not currently exist.

AUTH: 87-5-704, 87-5-711 IMP: 87-5-704, 87-5-711
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RULE : III -AUTHORIZATION POR THE TRAPPING AND TRANSPLANT
OF NUISANCE- ANIMALS (1) ‘The Department. may trap and transplant
nuisance’ animals. in response to comp151nts about damage caused
by such animals. ;

{2) Pursuant. to Sectlon B7-5- 711, . the Commisson finds
that, based upon long experience with trapping and transplant
of nuisance animals, trapping and transplanting has significant
public benefits insofar as it mitigates damage to agricultural
production and to other persons or real property,

(3} The -department, in transplantihg nuisance .animals
shall ‘transplant the animals -in areas femote from circumstances
which ‘attracted the animal. to become a nuisance animal - and
in areas with sufficient natural forage to dlscouragé the. animal
from ‘moving into inhabited areas where it will be prone to
further depredations. -

(4) The department'’'s experience with and studies of
trapping and transplant of nuisance ‘animals constitutes the
scientific investigation required by 87-5-711, MCA.

AUTH: 8752704, 87-5-711 IMP: 87-5-704, 87-5-711

RULE 1Iv REINTRODUCTION . OF PEREGRINE _ FALCON (1)
The Commission finds™ that the peregrine falcon, an endangered
species, has - been the subject of a re-introduction program
for the past six years in Montana as part of an ongoing effort
to recover the peregrine falcon from its status as an endangered
species. The Commission further finds <that six years of
experience with the hacking of peregrine falcons within the
state of Montana and the expérience of other states with the
hacking of peregrine falcons, and the analysis of those programs
constitutes sufficient scientific investigation under B7-5-711
to warrant continuation of the peregripne falcon re-introduction
program at existing hacking sitezx and at identified historic
or potential eyries throughout Montana.

(2) ‘The Commission finds that the introduction of peregrine
falcons into its historic range in Montama poses no threat
of harm t9o native wildlife or plants and that introduction
of the peregrine falcon into its historic range has a
significant public benefit of contributing to the recovery
of an endangered species.

(3) Based upon the findings in subsection (1) of this
rule, the department may continue its peregrine re-introduction
program at existing re-introduction sites and may extend hacking
program into identified historic or potential eyries.

AUTH: 87-5-704,87-5-711 IMP: Sec. 87-5-704, B87-5-711
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3. The proposed new rule implements Title 87, Chapter
5, Part 7, MCA, passed and approved as Chapter 624, Laws of
1985, ' which regulato the - importation, introductlon and
transplantation of wildlife’ “in' the state. . The rule 18 needed
in order to allow the department to Ccarry’ on necessary trapping
and transplanting  of nuisance _animals and  to’ allow. .the
Department to contirnue to carry -en its obligations in the
Endangered Species Act to  assist- in the recovery. of the
peregrine falcon. '

4, Interested perdons may tubmxt their data, views, or - .
arguments, either orally or in writing at the hearing., Written
data, views, or arguments may.-also be submitted to Stan Bradshaw,
Department of Fish, Wildlifé.and Parks, 1420 East Sixth Avenue,
Helena, MT 59620, no later.that June 30, 1986, .

5. -Stan Bradshaw has been designated to preside over’ and
conduct the hearing.

. 6. The authority of the Commission to adopt the propoxed
rule is based on Section 87-5-704 and 87-5-711, MCA. i

Montana Fish and
Game Commisslgn

.

Certified to Secretary of State __ may 19 , 1986
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BEFORE THE MONTANA FISH AND GAME COMMISSION

In the matter of a proposed rule ) NOTICE OF A PUBLIC HEARING
prohibiting shooting on a portion ) ON PROPOSED ADOPTION OF

of the Clark Fork and Bitterroot ) A RULE PROHIBITING

Rivers near Missoula. ) SHOOTING ON A PORTION

OF THE CLARK FORK
AND BITTERROOT RIVERS
NEAR MISSOQULA

TO: All interested persons

1. On July 1, 1986, at 7:00 o'clock p.m., a public hearing
will be held at the Fish, Wildlife and Parks Headquarters, 3201
Spurgin, Missoula, Montana to consider the adoption of Rule
. .
2. The proposed rule does not replace or modify any section
currently found in the administrative rules of Montana.
3. The proposed rule provides as follows:

RULE I HUNTING AND SHOOTING CLOSURES (1) Shooting a firearm
and hunting by any other means is prohibited on the following
lands in Missoula County:

Beginning at the intersection of the west right-of-way of Reserve
Street and the north right-of-way of 014 U.S. Highway 93 a point
located approximately 1500 feet north from the southeast corner
of Section 31 Township 13 North Range 19 West P.M,,M., thence
southwesterly 2 miles more or less along the north right-of-way
of said 0ld U.S5. Highway 93 and U.S5. Highway 93 to the east
right-of-way of Blue Mountain Road; thence northwesterly along
said right-of-way and the easterly right-of-way of Big Flat
Road 4.5 miles more or less to the north section line of Section
28 Township 13 North Range 20 West; thence easterly 600 feet
more or less along said section line and the north 1line of
Section 27 Township 13 North Range 20 West to the middle of
the Clark Fork River; thence southeasterly and easterly 1 mile
more or less along the middle of said river to the confluence
of the Bitterroot River and the southerly main channel of the
Clark Fork River, a point near the east one quarter corner of
said Section 27; thence northerly along the middle of said
southerly channel 1/2 mile more or less to the intersection
with the west line of Section 23 Township 13 North Range 20
West; thence north 700 feet more or less to the south one
sixteenth corner common to Sections 22 and 23 Township 13 North
Range 20 West; thence east 1 mile more or less along the south
one sixteenth line of said Section 23 to the west right-of-way
of Clements Road; thence south 3/4 of a mile more or less along
said right-of-way to the north right-of-way of Mount Avenue;
thence west 1/2 mile more or less to the west right-of-way of
Humble Road; thence south 3/4 mile along said west right-of-way
to the north one sixteenth line of Section 35 Township 13 North
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Range 20 West; thence east 2.1 miles more or less along said
north one sixteenth line and the north one sixteenth line of
Section 36 Township 13 North Range 20 West and Section 31
Township 13 North Range 19 West to the northwest right-of-way
of Fort Road; thence northeasterly 1100 feet more or less along
said right-of-way to the north right-of-way of Dearborn Avenue;
thence east 1000 feet more or less along the north right-of-way
of Dearborn Avenue to the west right-of-way of Reserve Street;
thence south 3100 feet more or less to the northwest right-of-way
of 014 U.S. Highway 93 and the point of beginning.

AUTH: Sec. 87-1-303, MCA IMP: Sec. 87-1-303, MCA

4. The Commission is proposing this rule because of
requests by landowners adjacent to the rivers within the
described area have raised concerns about the safety of hunting
or shooting in that reach.

5. Interested persons may submit their data, views, or
arguments, either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Stan Bradshaw,
Department of Fish, Wildlife and Parks, 1420 East Sixth Avenue,
Helena, Montana 59620, no later than July 8, 1986.

6. Stan Bradshaw has been designated to preside over and
conduct the hearing.

7. The authority of the Agency to make the proposed rule
is based on Section 87-1-303 MCA, and the rule implements
87-1-303, MCA.

Richard L. J
Deputy Director

Montana Department of
Fish, Wildlife and Parks

Certified to Secretary of State May 19 P

1986.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
. 'OF THE STATE OF MONTANA

In the matter of the amendment
of rules 16.44.104 , 16.44.105,
16.44.106, 16,44.109, 16.44.110,
16.44.111, 16.44.116, 16.44.202,
16.44.301, 16.44.302, 16.44.303,
16.44.304, 16.44.305, 16.44.306,
16.44.307, 16.44.330, 16.44.333,

; "NOTICE OF PUBLIC HEARING
)
)
)
8
16.44.404, 16.44.415, 16.44.416, )
)
)
)
)}
)
)
)

ON' PROPOSED AMENDMENTS
TO RULES AND ADOPTION
OF NEW RULES

16.44.417, 16.44.425, 16.44.609,
and 16.44.702, and the adoption
of new rules I - Vill, regarding
* an update of state regulations
to bring them into conformance
with the federal hazardous '

(Hazardous Waste Management)
waste program N

TO: All Interested Peraons

1. 'On June 19, 1986 at 2:30 a.m., a pubnc hearing will .
be held in Room €200 of. the Cogswell Building, Helena, Mon-
tana, to consider the -amendment of. rules.and the adoption of
new rules, as. listed in the ‘above clpt;:.on, regarding hazardous
waste management facility permits, definitions, classification
of wastem,  identification and listing of wastes, standards
applicable t0. geperators of hazardous waste, standards for
permitted facilities, and regulation of certain hazardous
waste recycling activities.

2, The rules as proposed to be amended and t:he new rules .
_provide a&s follows (the new rules are located among.the rules
to be amended, inserted. whers they would occur; matter to be
gtricken is interlined, new material 1n rules to be amended is
underlined): K

16.44.104 PERMITTING E%UIM- ;. EXISTING AND-NB’W HwM
EACILITIES ) . Same &8 existing rule.

(2) At any time after adoption of final facility stan-
dards, -the owner and operdtor of an existing HWM facility may
be required to submit Part B of the permit application. Any
owner .or operator shall be allovwed at least 'six months from
the date 6f request to:submit Part B of the application. Any
owner or operator of an -existing Hm facility may voluntarily
submit Part B of the application any time after adoption of
. final facility ' standards. Hotw; hatanding - the above

B Tacitity pust Fubmit =

Fart B “perwit 1 ica y with t} tes spec c:.-
T : a E

1644, T ator ' of a land
13209—"1 Tacility g;uut,e on oggeci.i‘ve date of statu-
tory of regulatory amendment: urﬂir_ﬁc': defined in ARM
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44.202 that 1‘ t ﬂ t to the g\_ur

Eave a ! ar ITcatJon in accor-
c‘ with n 16, .
3y- IB s ARLE e,

mIZING. 75-10-404, 75-—10~405, NCA
IMPLEMENTING:  7%-10-405, HCA

'16.44. 105 ITS INTERIM STATUS (1) Any
person W or opern 8. an exigting acility or-a
facilxt. in existence thze ef ective  ‘date of statuESgg

nts i under @ de .44, .a %
%;Ents that a:: “subjec men
ave A hazardous Wi n was 8" t em £ and T Com-

e provu ons: of et 8 s’hall be

deemed to have been issued a tenponry pemit'ﬁn status) ‘

in accordance thh ﬂua subchapter:
.(.2.). 1f ‘ me r#agoh - to beli. emi-

glrasmm
& m

. apply an
‘ :Lt:k%r 1
%o ReRA

terminated.

ng T "“"Ea“t'us, Gwners or operators shall
comply with the int.arm status ntandu.xds of Pitle 16, chapter

44, subchapter 6.

€33 (5) Interim atat.us terminates when:
(a) Ffinal adminiltxative dlspos:l.t:.on of a pemit

application is mads; br:. .
-~ (b} When iintarm stntus is tamzmtcd by the depart=

ment. - Intérim statns ‘may be termnated for any of tbe fol-

lowing reasons:
. (i)«(%v) Sane as existmg rnlu.‘ 1 ai : il
4 : o and dig £ied 1w
factive date og K %a %ﬁ :
“Tender the Hacility
2 “gﬁ" :
he date on whic
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such facility before the date tvelve months after date on
which Tirst befomes gpubject to ag%gg permit

ies thet such facility is in cospliance with
oundwater mgiﬁ@l and ”ﬁmnc;qll‘ﬁ Tespon-

8ibill nts . R
‘ srators of each incinerator facility
g _%25 r O e
e Jor dn “permit for an

For owners or

on November 6, 1989, A
Wm 3 Part b ap)
incinératsr facilit ﬁ

e) For owners or'o erato __ n other tha
a"!r«é'ldi 21 or an Inc £ Y fSremtar B
Iﬂ?‘—’%ﬁ : <

Tid

T99 a8 or 8] ‘ - 8 a
Part B on’ for an. HwM for the facility by
Novenmber ‘ - S o

] ING:  75=10-404, 75-10-405, MCA
IMPLEMENTING: - '75-10-405, HCA :

; r -
(3) The department. ' shall not iesué & permit before
receiving ‘a complete application for a permit except for
permita by rule,  ARM 16.44.121 or emergency permits, ARM
16.44.122. An applicetion for & petmit is completeé when the
department receives an application form afid any supplemental
information which are complete Lo its satisfaction. appli-
cation for a permit is complete notwithstanding the a;lu% of
‘ : ogure information

e owner or rato

mcrmgf‘iﬁ” ecﬁon iﬁ) - piile, completeneis o
any applicatién for- a permit shall “be fudged independently of
the statue of any other peimit appliéation or’ peérmit for the
‘same - facility or activity. “An applic¢ation is - complete when
. the  department receives eéither a compléte application or the
information listed in & notice of deficiency.’ ‘

(4)=(6) Same as éxisting rule.’ ‘

&, ' ’
©S047) - After Augqust I, 1986, any Part B it application
nnbmi'{'{eld B .i‘g Gwner of opEr o of _g“E: }&@‘ tﬁ‘—r—‘ - stores;
treats, o Seg of harardous vaste in & Burface impound-
Bent 5: s Jandfili mast e accomenied by Infuimstion.
reasonal agcexrtainable by er Or' pperator, onh the
, oteni % for thé fuﬁséc g‘_gxbe"'"" &d tO hazardous wastes or
azardous constituent ga&ﬁ releases Bﬁ'ﬁvf the wnit’

a _the it ncludin
releases aspociated »ﬁ ' mgﬁijf%&m@ unit;

{b) “the po egt:&% Vays OFf human exposure to hazar-
dous “wastes ‘or “copstituents  resulting from ‘the 'releases

escribed undef subbection (al; and

¢
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{e) the potential itude md nature of the human

ox¥osure res ltip% from suc c;eaaes.
. ORIZING: 75-10-404, 75-10-405, MCA
‘IMPLEMENTING: 75- 10-405 MCA

16.44.109 IT1 OF PERMITS

(17-(9) Same as ex%siﬁng rule. ; )

(10) The pem1ttee - mast . comply with  the ' following
requirements concerning monitoring and recordss:

(a) Samples and meagurements taken for the purpose of
monitoring shall be repregentative of the monitored activity.

{(b) The permittee shall retain records of all wmonitoring
information, including all calibration and maintenance. records
and all original str:.p chart recordings for continucus moni-
toring instrumentation, copies of all reports required by the
permit, the certification required by 40 CFR 264. 7352“ ), and
records of all data used to complete the application for the
permit, for a period of at least 3 years from the date of the
sample, meagurement; report -or application. . This period may
be extended by request of ‘the department at any time, The
permittee shall maintain records of all groundwater quality
and groundwater gurface elevations, for the active life of the
facility, and for the post-closure care period as well.

(c) sSame ag existing rule.

(11)-(18) Same as existing rule.

. (19) A edemmiel An annual report must be sgubmitted
covering facility activities during edd nunbered ecalendar
yeara; as specified in 40 GFR seetien 26475 NEW RULE II.

(20)~(21) Same as existing rule,
(22) 'The . department hereby adopts and incorporates
herein by reference 40 CFR sections 264.72,  264. 73§b‘
64.

264+%6y and 264.76. 40 CFR.sections 264. 72
264+757 and 264.76 are fedaral agency rules setting fo
requirements - for owners md operators of HwM facilities con~
cerning = respectively, est - discrepancies, . operatin
records, biemnia} seperts and lmmmifested wagte reports. -

) Copies of .40 CFR sections. 264.72," 264.73 9
264+38 and 264.76 may be  obtainmed from the Solid- eﬁ‘ste
Management -Bureau, Department of Health!:and Enviromental
Sciences, Cogswell Building, Belena, Montana 59620.
AUTHORIZING: 75-10~-404, 75-10-405, MCA
IMPLEHENTING' 75+10-405, HCA

Tule
{2) Each B t lhan 1nclude permit conditions
necessary to ‘achieve conpliance with the Act and applicable
rules including each of the applicable requirements specified
in 40 CFR Parts 264 and 363 266. In satiefying thie provi-
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gion, the department may mcorporate applicable requlments
of 40 CFR Parts -264' and 263 266 directly into the permit or
establish other permit conditions that are baged on these
parts. :

(3)=(5) Same as existing rule.

(6) The. department  hereby adopts and.. mcorpoxatea by
reference 40 CFR Parts 264 and 267 266. 40 CFR Parts 264 and
267 266 are federal agency rules setting forth requirements,
for owners and operators of HWM facilities,: congerning respec-
tively, - standards. for operation and maintenance. .of facilities
and interim standards for new hasardous. vaste land diepesai

fasititiens 5 ds  for g ecific hazapdous wastes such as
recyclable wastes. speci t es of faci) .
copies. of 4 46”6&'1’ 63 and £6 or any por-

tion thereof may be obtained t‘rom the ‘S0lid Waste Management
Bureau, Department .of. Health and Environmental Sc:Lencel,
Cogswell Building, Helena, Montana 59620.

AUTHORIZING: 75-10-404, 75-10-405, MCA

IMPLEMENTING: 75-10-405, MCA

NEW RULE I RES D! STRATION PER-
HITS ) The partment may 1igsue & research, velopment,

demonstration permit for any hazardous waste treatment
facil;ty which proposes to utilize an ifinovative and experi-
mental  hazardous waste treatment technology or process for
which permit standards for such experimental activity have
not been promulgated under 40 CFR Part. 284 or 266. Any such
permit shall include such terms “and conditions as will assute
protection of human health and the environmént: Such parmits:

(a) =hall provide for the construction of such facili-
ties as necessary, and for operation of the fagility for not
longer than one year unlese renewed as provided in section (4)
of this rule;

(b) - shall . provide for the mceipt trntuent by the
facility of “only -those types  and guantities of hazardous
wastes which the’ d«ipument deemg necuury for: purposes of
determining  the effidacy and performance: cupabilities of the
technology or process and the effects:of such- technoloqy or
process on human health and the environment; and

(c) -shall include such reguirements as the department
deems necessary to protect human health and ‘the environment
(including, but not limited to, reguirements regarding moni-
toring, operation, financial rupmihihty, closure, and
remedial action), and such requiresents ‘as the department
deems necessary regatdinq testing and providing of information
to the department vut.h reapuet to the ‘operation - of the
facility.

(2) FPor the purpun of cxpediting rwieu and igsuance of
permits under this rule, the department may, consistent with
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the protection of human health and the environment, modify or
waive permit application and permit issuance requirements in
subchapters 1 and 9 of this chapter, except that there may be
‘no modification or waiver of regulations regarding financial
responsibility (including insurance) or of procedures regud-
ing public participation..

(3) . The department may order an immediite termination of
all operations atithe facility at -any time it determines that
termination is mcenary o protect human health and . the
environment.

- 44) An mt uned und&x thiz. rule may be- renewed not‘
more than ‘three-.times.:. Esch such renawal ahall be for a
period of not more:than one:-year
(S)  The department nemb udopta and incmporatu h&mm
by reference 40 CFR Part 266y, which pertains to standarés: fo
the management of epeoific hazardéus wastes such ag. rebynlable
materials. Copies of .40 CFR Purt 266 may be obtained from:the
Solid Waste Management Bureau; . Department. of Health and
ggg%gonmental Sclences. coqswen Bu:.ldd.ng, Helena, laam-.ana
AUTHORIZING: 75-10-40&, 75 10-405, MCA .

IMPLEMENTING: 75-106405 HCA

st o '-45) ,“Sm as mstmg rule. v
i 751 0m 404 .. 715-T0n405, MCA

- 75=10=405

o this ohapter, the t‘ollowinq
Ty pri intcrpzetations shwn below.
(1)- (5) . sm an existing rle. - .
(6) "Board" means the board of health and erwirqmental
sciences- provided far in sactxgg 2- 15-21@4, ‘MCA. "
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T c‘}‘A ,
ea '&”&Maﬁé
: 1‘. i less st 75 -
1% “ .t iial _Eag').?‘:'.

(0 -(Ti) sm' qi"" 4.stinq rum, but wiu be renumbered
’ )-( 15¥1 “

. €363(16)(a "Des:.qnated facillty" means a.  hazardous
waste “CIEN C gtorkge; or amsom facility whitch has
received an m wmﬂ o ihterim status, ‘a permit from the
department pursuant to- subthapters Y or § of this uhlpbsr,

a permit "froﬁ mdtzmr iﬁlte ‘authorised by ‘EPA- hat - is
‘e : "6. 133 ~~v u - oFR
Thi - on manifest ‘Ei' T;b?

‘ganeg_axt’qf as Tequired by m 16. 44 405
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CFR Part 266 may be obtainéd. grom the | ste Mahagement
F@gmim'ﬁ%gn?og v I§c§e, ces,
Cogsvwell B ing, Capito Statis Hil‘em,: 596 [
( )ZIG) 8m as . examg‘ e, but | eren ered
17)-(23) :

(24) PEPA’ Adnmutx‘ntor" means -the head of the EPA,
appointed by the Pres;,dent. ‘with t.he consent of , the U 5.
Sepate.,

(23)-(34) Sm a8 Qxlmng rule, but will be renumbered
(27)=(36).

€363 (37) "Hazardous. qonstituents" means conautuents
identified in ARM 16.44.352(4) that are reasonably expected to
be -in .or derived from a hazardous waste; for the’ wzpms of
subpart M (land treatment) of 40 nr 264 i !

refe lt#o ABM- 16.44,702, ax S ¢ T aTe
T"ET%%%‘%o oge conatituents rcauansbly e«pected to be in or
derived from waste placed. in or on the treatment zone .of a

laxéd treatt:zent \)mittg for - purposon of, aubparg: F (ground
water protection) o rt. 264 incorpora reférence
1to  ARM. 16.44. 702.15&@ eons‘t"ituenﬁ am'%imxfea to

Se waste constituenty deétacted in ground water ‘in the
uppermost aqujfer underlying a fegulated unmit.

369 (38)(a) -"Hazardous waste' means a waste or combma-
tion of wastes that, because of  its guantity, concentration,
or physical, chenwal, or infectious characterigtics, may:

(i) . cause ox significantly contribute to an increase in
mortali.ty or ag: ;hwreun in aqrious 1xrevernb1e or incapaci~
tating revexgible illnéss; o

(ii) poge a substantial p:esent or potentul hazard to
human health or :the ‘environment. when improperly treated,
stored, tyansported; or digposed of or otherwise managed.

(b) ~ hazardous wastes db not' 'include those 'subatancgs
governed by-Title 82, chapter 4, .part.2, MCA.

(37)-(40) Same am ex:.st:.ng rule, Buf will pe renumbered

(39)~(42).

(233 3 "mcimutor" means.an enclosed’ “devies using
controlled” flame combustion, .the primawy puEpess of whish.ie
% thexmally  bursay’ dewn hanavdous - vaster . Enimples - of
éun:intar:u ::.;‘ ::m, idny - fiuidined be&ﬁ- cand. :iqud
snjestion L 8 crit a for

ssification ag: 3 m&sﬁ _s.i listed e as ea
nace .

42)-(43) Sale as axiutiug mle. bnt will be renmnbered
(44)~(45). " :
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gg_,_m _a_.xﬁ regmgg & :%gceg. includin

such. . as everberator
TnaCes);

LOAFLELE,. af
081 cﬁ!otid DIIQQQ s oxigation

fu ace

u: aces
. d i E recgverz of sulfur
[ ic:e.s g_ the ggggft%g%; may, - in a
‘praced &,‘g—'@“ 18 1ist on ebasm

ra:
wme gnmarilz to accom-

or re gce sgcoudax:
ruw mt.a% als,
dr teauce secondar
3 1ndistrial p process 3;_9_ make a
al gto Het;
v use of the dw:me in M gdustnal practice

gg xodu r odu
5% a%rgg;iate
i -( 0 as -x ng rule, but W111 be renumbered

AUTHORITY: #5-10~404, 75-10-405 MCA
IMPLEMENTING: 75-10-403, ’75-—10—-405, 75-10-406, MCA

finit] on of vaste contained
%m W, 'ies i%c'— re hazar-
. t

dous as defined 3 5 chapter. ¥, it does not
L& 8 {4 -8 2 2 o\u SCrap, paper,  tex-
© tiles, g_r_ mn; ' gra'lnot Az wastes and

that are recycled. -

% ube:haptex dontines only . gome of the
matertals  which are hazardous wastes under the Act and this
chaptar, A material which is not:-a hazardous waste identified
in this subchapter is still.a hazardous waste for purposes of
the Act if, during an inspection under section 75-10~410, MCA,
the department las reason. to -believe that the material may be
a hazardous waste within the meaning of section 75-10-403, MCA
or meets the statutory elements of section 75-10-415, MCA.
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Anay eni-selid oy thed: ghsesus materiai
u’.fmm Eron. imsumr somidraiedr Mind r mm;mni
epamiuw L W Y mmm-sm
R 2; is u;umd oF 48  beikny Am_

(-n-) A ntenai i ldhmmﬂ g 5 &t mm tndy mued-r

reeiaimed or weeyuied and ko shaindaned by !m
X4 Atapesd ¢f an ‘defiwgd dn Mhon M-ﬂ“ﬂfﬂ?r HBM'
543 “huned ov ineinsiatedy ensdph vhers khe matedial is

being hmad an & fuel fpw. m pm € !m%!m wsabie

energys oF
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that i8 net ene of w S ndile n
st oo -4

,;,,’.‘ “ y
iu&duu Produes’ of  thi pactioniar mmﬂm m would et
‘be  selely and | separately - manufestured ox . mided’ by  the
parkiculay munuuh o miniNg epezetionr The term doss
not ingiude an inte iade manvfasturing er mining preduet
vhieh resulés frem’ one eof the oheps Ein o manufasturing ey
mining  process. and  is. Sypieally mqqued shrough - &he nent
step of the prosnss w&thah ‘a a!mm ‘phme )

1)(a). & waatc g a«:ardcd & not
exclu ARM 16,44 .3 ; oF
t"ﬁ - i the

rtman REAUANE m P
A digcar eria :'I _}_n_x 2 deh i -
oned, a8 e section (2).0L. xule;
(11) recyc ed, 35 expla 1 section {3 § rule;
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show that they have the ary equipment to do so.
CAUTHORITY:  75-10-404, 785-10-405, % L
IMPLEMENTING: 75-10+403, 75~10-405, MCA =

“WABTE - (1) A waste,
defined M .' rdous waste if:

(a) i Tegulation as ‘a }nzardous
waste undér: Anu 16.44 304(1)_(._)_ md g h ‘and 16. 44 392! ua)-

‘ ; and
sai (b) it meets any q;‘ ttxe following criteria:

{1)<(iii) . same ad exigting tule. .

(iv) it-is a ni tupe Of selid any waste and one or moye
‘higardous ' wastes. . ganﬂfhd in ﬁ! 16.%4.330" ‘through
16.44.333; howevel, "the following hixture of ‘seiid vastes and
“hagardous wastes listed in ARM.16.44.330 tnreubh 16.44.333 are
not hagardous  wastes (except .by ~applicaton .of subsection
{I)MdY L) vor -¢id). bf this tule) if the generator can:demon-
strate that the Xtuve "tonsists -of wastewater the -surface
“water ‘discharge’ of ‘which is peimitted: pursuant to Title 75,
chapter 5, MCA, _tmd rules implementing that chapter md: :

' (A)=(8) c; sxisting rule. .

(2) Same &3 exikting rule. .

é_‘_)_ Unless —and until it meets the critaria of ARM

16.44. 30 3), &l hntrdoi us: waste will rmiéxi ‘& hazardous vut; ‘
Except as othervise Bubs on: {3)(b) of :this

RE = Any any Wag % %x!}on treatment, Btorage or
‘disposal of a hazardous waste; "including any ‘sludgs, spiil
regidue, ash, .emisgion . control  dust or leachate; 'but not
.including precipitation’ run~off,’ is a. hhzardous waste. (Hel-
.gver, materials that are ;gg%m from wastes ‘that ate

55 "WEBtas

g_n__e_i_ ﬁge are not h? udous
h. . Uniless the Eﬂlaiuom 3 ETY
“or uged In a M_ Ezons £ ing

¢haracter I c
siua =3 e

§me aB exiatir
Aumonrw‘ 75410-404, 7
xmt.mmmuw 75~m-403’

( g) ﬂu wmﬁm&_‘ag; axmt:mg xfulem % #
B ¥ .8, ac ;;gg ) @
't ncove_x;g 'f rpace t.han mu ads_
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‘ following are’ noi: whéact to. xogulat:.on under
this' cmpur but may be subjeéct to. regulation under the provi-
siony of ARM title 16, chapter 14:

(a) household weste, including househdld. waste that has
been collected,  transported, stored,  treated, | disposed of,
recovered such as refuse-derived fuel, or reused. "Household
waste" means any vaste nt.erial, :.ncludinq garhage, trash and

sanitary wastes in septic derived . from . households
including ningle and wultiple ru{tknces. !mtels and motels,

bunkhogggg,
CNnie 1

m at ex u

: {g){: 'r}‘, wastes which fu the hnt for the characteristic
of EP toxicity becauge chromium is présent or' are listed in
ARM 16.44.330 through 16.44.333 ‘due to the. pmam of
chromium, which do not fail the test for the characteristic of
EP toxicity for any other congtituent or are not listed due to
the presence of any other constituent, and which do not fail
the test for .any othgx characteristic if it is shown by a
waste generatol or by waste gendrators that:

(A)-“‘the chromium in waste is exclunvely (or. nearly
exclusively) trivalent: chromium; -

{B) the waste is generated £rom an mdustxul ‘process
which uses trivalent “chromiim exclusively (or nearly exclu-
,sigely) and the progess does not generate hexavalent chromium;
an

“thi waste is tygically and frequently managed in

ey
non-oxidizing snvivenment- enVl:%gggg
O til) | Specific vwastes t the standard in (i)(A),
(B) amd (c) (56 long as they do not fail the test for the
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characteristic of EP toxicity, -and do’ not f4il the test for
any other characteristic) are: ' ‘ - R

(A) Same as existing: rule. B e

(B) Chrome: (blue) shavinge generated by. the following
subca ries of ‘the, léather tnnn?.nq and finishing industry:
hair pulp/chrome tan/retan/wet ‘finish; Egir Bave/chrome R&é
retan/wet f:.msh, no bemhouse, rough-the=blye; an
shearling.

(C)-(H) Same as existing rule.

(3) Same as existing rule.
AUTHORITY: 75-~10-404, 75-10*405 MCA
'IMPLEHENTING 75-10-403, MCA .

] ng

(3) uazudout wagte that is poneﬁehuy used. e¥ u—uu
ar legitimabely reeveled ‘ox ‘reciaimed and that is eneiwded
S¥em regquiation by ABM 16+44+306¢1) i net ineluded in the
quantity detasminations of Uhis ruley and s net subject 46
any reguiraments ‘of this rule~r Hasardeus waske &hat is
subleot e the -spesial vequivements of ANM 16+44+306¢(2) s
tnetuded in the quankiby dotomhnt*om of thin yule and is
subject te the requirements. of this uhv recycled and that is

excluded fr requlation “16 ‘;&XHHXXQ
g{f‘!’%u -306(1](e}, or Includ
L& ﬂﬂi!l‘-l determination

regquirements of this
5.5 5—’-%-‘%’*“%
parfs €,

ity ni’c'lon 9}"
reﬂ.gtemts o

{4) Same as exis ng Tule.

(5) If a small ‘quantity generator generates acutely
hazardous waste in a calendar ménth in guantities grester than
set forth below, ‘all gquantities of that acutely hazardous

waste are subject to regulatioh under this chapter.
{(a) a total of one kilogram of cu

listed ‘in’ 6.44.331 6, .3 or 16
eoimereiaiaheniral huu an qluﬁ:&n

internadiateshaving thq gomnc Ranes Fsakad &n . ARM
26-44v333¢59r and o€~ -
spesifiontion dommeroial shemidal p!od“bm and nnniuming
ehopieal inkermediates whiehy %€ they net spesificationsr
wouid have the gonerie names Tinted £n ARM 36+44-333¢63; or

(b) a total of 100 kilograms of any residue or contam-
inated soil, weser wasté, or other debris resulting from the
dishcarge, intu or on any land or water, of any acute: Q'a_zar-
dous wastes ligted in ARM 16.44.331, 16.44.332, or commercia

.
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chemical product listed in ARM 16.44.333(5). ecemmereial
chemieat produets eoF manufackturing echemieal intevmediates
having ¢he generie names ligted in ARM 26+44+333¢53 er
anyresidue or eontaminated Beil; water e¥ any eother debrinm
resulting frem the dimeharge; inte or on amy land er watery of
any eff-ppeeification eommerezal echemiea: preoducts eor
manufagturing echemieal intermediates whieh, if &hey mek
speeificationny would have the generie names iisted iR ARM
3644333459

(6)-(9) Same as existing rule.

(10) The department hereby adopts and incorporates by
reference herein subparts ¢, D, and F Qf 40 CFR Part 266 which
pertains to the ndling of recycled materials. A copy Of
subparts €, D and F of 40 CFR Fart 266 or any portion thereof
may be obtalned from the Solid Wwasté Management Bureau,
Degartment of Health and Environmental Sciences, ogsweii
Building, Helenal Montana 59620
AUTHORITY: 75-10-404, 75-10-405, MCA
IMPLEMENTING: 75-10-405, MCA

16.44.306 GPE€$AL REQUIREMENTS FOR HARARDOHS WABTEE
WHiI€H 6 USEDy REUSEPy REC¥GRED OR RECLAIMED ¢33} Exeept as
otherwine preovided in subsection (2) of this rule, a hasardeus
waate whieh meeta any of the fellewing eriteria is net pubjeet
te regulatien under sub-chapters 4y 5, 6 0¥ 7 of this ehapter
urtil mueh *Eime as €he department adepts rules o Ehe
ceontrarys

¢a) it s being bepefieiaily used ex reused eo¥r
legiktimakely reeyeled or reelaimedr

¢by it i8 being meaumulated, steredr or physieailys
ehemically er bielegically treated prior &s benefieial use or
reuse or legitimate reeyeling or xeelamakiens

¢e) It is ene of the follewing materials being usedr
reusedr reeyeled or reciaimed in the speeified manmers

¢+ 6Epemt piekie liquer whieh is reused ia wastevater
treatment at a faeility heiding a aurface water dipcharge
permit issued puvavant te TFitle I5; Chapter 5, MEAr and ruies
implementing that echapter; or whieh ie being aceumulateds
ateredr eox¥ physieallys ehemieally eor bieolegieally ¢reated
befere sueh reuser

€2} Eneept for these wastes ltated in subgeetion €)¢ed
of thip rule; a hasardeus waste whieh i a mludger or whieh isg
iipked in ARM 16744-331 eor 16-44-332; or whieh eertains one ox
more hRapardeus wastes 2lipted R ARM 1}6-44-33F e¥ 167443324
and whieh =8 tranepoxted or atered prier &e being useds
reusedr reeyeled or reelaimed :m subjeet te the reguirements
of sub-chapters 4y 57 6; and 7 of this echapter ameept ARM
+6-44<-669; and e ESubparés By €r By Er Fr 6y ¥7 J7r Ky and b ef
Park 2657 Title 40; GFRy with respeet to sueh transpertatien
or pEorager
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£3) The department hereby adepts and ineerperates herein
by referenee 40 GFR Part 265y Gubparts By €7 By By Fyr 6y Iy d7
Ky and br Gubpares By 6y By Ey Fr 67 Hy ¥y dr Ky and B of 46
GFR Part 32656 are federal ageney srules- These subparts
eentain, respegtively, general faeility standards (Bir
requirements for preparedmnens and prevenrtien {6}y requirements
£or @eontingeney plan and emergerey precedures (D)y manifest
ays€em requivemeAts, reeordheeping and reperting Feguirements
{E}; requirements for ground wate¥ monitorimg (F},; elesure and
pent-eienure requirements (S8); use ard management ef
esntainers +(i)r requirements fFor tanks {(J)r reguirements fer
surface impoundments {(K}; and requirements for waske pilea
¢b3= A eepy of Bubpares B; &y By By Fy 6r Hy ¥; Jr Ky and B
ef 40 EFR Park 265y er any periiern thereef, may be ebtained
f¥om the Selid Waste Managememt Bureauy Department of Health
and Bavirenmental Geiensesr Cogsweil Buildingy Heilemar
Mentanar .

REQUIREMENTS FOR RECYCLABLE MATERIALS (l)(a) Hazardous
wastes that are recycled are subject to the requirements for
generators, transporters, and storage facilities of sections
{2) and (3) of this rule, except for the materials listed in
subsections (1)(b) and (1)(c) of this rule. Hazardous wastes
that are recycled will be known as "recyclable materiais'.

(b) “The following recyclable materials are hot subject

to the requirements of this rule but are requlated under sub-

parts C Ethrough G Of 40 CFR Part 266 and all appliCable provi-
sions In subchapters I, 8, and J of this chapter:

(1) “recyclable materials used in a manner constituting
disposal (subpart C, 40 CFR Part 266);

(11) hazardous wastes burned for energy recovery in
boilers and industrial furnaces that are not regulated under

subgart 0 of 40 CER Fart 264 or subpart O of 40 CFR Part 265
is Ea

rt D, 40 CFR Part 266);

(1T7i) T[reserved for used ocil];
(iv] recyclable materials from which precious metals are
reclaimed (subpart F, 40 CFR Part 266);
(v) spent .Leé'cf-acid batteries that are being reclaimed
subpart ¢, 40 CFR Part 266});

c) The following recyclable materials are not subject
to requlation under this chapter:

1] industrial ethyl alcohol that is reclaimed; .
11) used batteries (or used battery cells) returned to
a battery manufacturer for regeneration;

(111) used o1l that exhibits one or more of the charac-
teristice of hazardous waste; or

(iv) scrap metal.

(v} fuels produced from the refining of oil-bearing
hazardous wastes along with normal process streams at a petro-
leum refining faci 1t§ if such wastes result from normal
petroleum refining, production, and fransportation practices;
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(vi) oil reclaimed from hazardous waste resulting from
normal petroleum refining, production, and transgortatIon
practices, which o1l 1s te be refined _Tong wlth normal
pPIoCess streams at a petroleum refining facility;

{vii) coke from iron and steel industry that contains

hazardous waste from the iron and pteel production process.

% ) Generators and transporters of recyclable materials
are s ;}ect to St to the apgllca.bie requirements of subchagters 4

and 50 is cha apter, except as provide 1_11 section (1) Q
this Tule.

(a) Owners or operators of facilities that store

recyclable materials before they are recycled are reguiated
under all applicable provisions of subparts A through L of 40

CFR parts 264 and 265 and subchapters 1, and 9 of this
chapter, except as provided in gection (1) of"'ﬂus rule. (The
recycling process 8 itself is exempt from requiation.)

b) Owners or operators of facilities that recycle
recyclable materials without storing them before they are
recycled are subject to the notification requirements o sec-

5(%5 71

tion 3610 of RCRA, as “amended, 40 CFR and 265 75
(dealing with the use of the manifest _d' manifest discrepan-
c1es)! except as provided in section (1) of this rule.

The de artment "hereby adopts ana inco orates
reference subpart O of 40 CEFR Part 264, subpart O 40 CFR
Part 265, 40 CFR 265.71, 265.75, and subpar s C t'ﬁrough G of

40 CFR Part 266. These federal agencx rules refer, respeco
tively, to: standards for owners and operators of hazardous
waste treatment, storage, an.c disposal facilities, specif-
ically pertaining to incinerators (40 CFR Part 264, subpart
0); interim status gtandards for owners and operators o
hazardous waste treatment storage, and disposal fa0111t1es,
Bpecifically pe pertaining to incinerators (40 CFR Part 26
su subpart 0); use of a manifest system for interim status facil

owners and operators L___ CFR 265.71), requirements per-
talnlng to a biennial report (E CFR 265.75), and recyclable

T

materials (40 CFR Part 266). The department 1ereb¥_ adopts and
incorporates by reference herein section 3010 of RCRA
Resource Recovery and Conservation Act of 1976, as amended),
42 U.s.C. 3010. A copy of these provisions or any portion
thereof may be obtained from the Solid Waste Management
Bureaul Department of Heaith and Environmental Sciences,
Cogswell Building, Helena, Montana 59620.
AUTHORITY: 75-10-404, 75-10~405, MCA
IMPLEMENTING: 75-10-—405, MCA

16.44.307 RESIDUES OF HAZARDOUS WASTE IN EMPTY CONTAINERS

(17~(2) Same as existing rule.

(3) A container or an inner liner removed from a con-
tainer that has held any hazardous waste, or hazardous
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material identified in ARM 16.44.333, except a waste or
material that is a compressed gas or that ig identified #m as
acutely hazardous in ARM 16.44.331, 16.44.332 or 16.44. 333(5),
1s empty 1

(a)-(c) Same as existing rule.

(4) Same as existing rule.

(5) A container or an inner liner removed from a con-
tainer that has held a an acute hazardous waste listed in ARM
16.44.331 or 16.44.332 or an acute hazardous material identi-
fied in ARM 16.44.333(5), other than a compressed gas, is
empty if:

(a)~(c) Same as existing rule.

AUTHORITY: 75-10-404, 75-10-405, MCA
IMPLEMENTING: 75-10-405, MCA

16.44.330 LISTS QOF HAZARDOUS WASTES -- GENERAL

(1)-(3) Same as existing rule.

(4) The following hazardous wastes listed in ARM
16.44.331 are subject to the exclusion limits for acutely
hazardous wastes established in ARM 16.44.305: EPX hazardous
wagteg nos. Fozo( FOZ1, FO22, FO23, FO26, and FO27.

AUTHORITY: 75-10= 404, 75~ 10~405 MCA
IMPLEMENTING: 75-10*405, MCA

16.44.333 DISCARDED COMMERCIAL CHEMICAL PRODUCTS, OFF-
SPECIFICATION SPECIES, CONTAINER RESIDUES, AND SPILL RESIDUES
THEREOF (1) The following materials or items are hazardous
wastes if and when they are discarded or intended to be dis-

carded, when they are burned for purposes of energy recovery
Lhey

in lieu of their original inténded use, when are used to
produce fuels in lieu of their original Tntended use, when
they are appiied to the land In lieu of their original
intended use, or when they are contained in products that are
applied to the Tand in iTfeu of their original intended use:

(a) Zny commércial chemical product, or manuf“*turmg
chemical intermediate having the generic name listed in sub-
sections (1)(e) or (f) of this rule.

(b) Any off-specification commercial chemical product or
manufacturing chemical intermediate which, if it met specifi-
cations, would have the generic name listed in subsections
(1)(e) or (f) of this rule.

(c) Any wveaidue remainiRg M a eontaimner that hae heid
Any container or innex liner removed from a container that has
been used to hoeld any commercial chemical proEuct or maru-
facturing chemical intermediate having the generic name listed
in subsections (5) or (6) of this rule, or any container or
inner liner removed from a container that has been used to
hold any off-specification chemical product and manufacturing
chemical intermediate which, if it met specifications, would
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have the generic name listed in subsections (5) or (6) of this
rule, unless the container is empty as defined in ARM
16.44.307.

(d) Any residue or contaminated soil, water or other
debris resulting from the discharge, into or on any land or
water, of any commercial chemical product or manufacturing
chemical intermediate having the generic name listed in sub
section (5) or (6) of this rule, or any residue or contami=-
nated soil, water or other debris resulting from the dis-
charge, into or on any land or water, of any off-specification
chemical product and manufacturing chemical intermediate
which, if it met specifications, would have the generic name
listed in subsection (5) or (6) of this rule.

(5)-(6) Same as existing rule, but to be renumbered as
subsections (e) and (f) of section (1).

AUTHORITY: 75-10-404, 75«10~405, MCA
IMPLEMENTING: 75-10-405, MCA

16.44.404 MAINTENANCE OF REGISTRATION AND REGISTRATION
FEES (1) Same as existing rule.

(2) The following categories of persons shall nct be
required to maintain registration as generators nor to pay the
annual registration fee:

(a) small quantity generators who are subject to the
special provisions of ARM 16.44.305;

(b) persons whe benefiezaliiy use er reupe oy leaiti
wately reeyeie eoF reelaim their hasardeus wastes in accord-
AREE~ ===~ with the previsiers eof whose only hazardous wastes
are recyclable materials defined in ARM 16.44.306(1)(c);

(c) persons whose wastes are excluded from regulation as
hazardous wastes under ARM 16.44.304;

(d) farmers who generate hazardous wastes and who dis-
pose of all such wastes on their own farm property in accord-
ance with ARM 16.44.430.

(3)=(7) Same as existing rule.

(8) No person shown as the legal owner of multiple
individual generation sites shall ir any ease be assessed
total generator registration fees exceeding $5,000.

AUTHORITY: 75-10-404, 75-10-405, MCA
IMPLEMENTING: 75-10-405, MCA

16.44.415 ACCUMULATION TIME

(1)-(3) Same as existing rule.

(4)(a) A generator may accumulate as much as 55 gallons
of hazardous “waste or one gquart of acutely hazardous waste
Iisted in ARM 16.44. 331, 16.%4.332 or 16.44.333(5) in con-
talners “at ‘or near any point of generation where wastes Ini-
tlallx accumulate, which 15 under the control of the Qerato
of the process generating the waste, without a permx or
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interim status and without complying with section (1) of this
rule provided he:

(1) compiles with 40 CFR 265.171, 265.172, and
265.173(a); an

(i1) marks his containers either with the words "Hazar-
dous Waste" or with other words that identify the contents of
the containers.

A generator who accumulates either hazardous waste
or acutely hazardous waste in excess of the amounts listed in
subsection §4Eéa) of this rule at or near any point of genera-
tion must, wi respect to that amount of excess waste, comply
within three days with section (1) of this rule or other
applicable provisions of this subchapter. During g__rﬁe three-
ggx period t_her generator must continue to comply with subsec-
tions (4)(a)(1) and {%¢1 of this rule. The generator must
mark the container holding the excess accumulation of hazard-
ous waste with the date Lhe excegs amount began accumulating.

(¢) The department hereby. adopts and  incorporates
reference herein 40 CFR 265.171 pertaining fo condition
¢ontainers, 40 CFR 265.172 pertaining to compatibilit

waste with containers, and 40 CFR 265.173(a) pertaining
closure of containers during storage. A copy of 40 C

A6 18I

265,171, 265.172, and 265.173(a) or any portion thereof may
obtained from the Solid Waste Management Bureau, Department o
Health and Environmental Sciences, Cogswell Building, Helena,
Montana, 59620.

AUTHORITY: 75-10-404, 75-10~405, MCA
IMPLEMENTING: 75-10-405, MCA

o

e

|2

16.44.416 RECORDKEEPING

(1) Same as existing rule.

(2) A generator must keep a copy of each biemmiat annual
report and exception report for a period of at least 3 years
from the due date of the report (March 1).

(3)-(4) Same as existing rule.

AUTHORITY: 75-10-404, 75-10-405%, MCA
IMPLEMENTING: 75-10-405, MCA

16.44.417 BEENN¥AB ANNUAL REPORTING (1) A generator
who ships his hazardous waste off-site must submit biennial
annual reports to the department, on forms obtained from the
department, no later than March 1 of each ever numbered year.
The biemmial annual report must cover generator activities
during the previous calendar year and must include the follow-
ing information:

{(a) the EPA identification number, name, and address of
the generator;

(b} the calendar year covered by the report;

(¢} the EPA identification number, name, and address for
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each off-gite treatment, storage, or disposal facility to
which waste was ‘shipped during the year; for exported ship-
ments, the report must give the name and address of the
foreign facility;

(d) the name and EPA identification number of each
transporter used during the reporting year;

(e) a description, EPA hazardous waste number, DOT
hazard class, and guantity of each hazardous waste shipped
off-site. This information must be listed by EPA identifi-
cation number of each off-gite facility to which waste was
shipped;

(£) a description of the efforts undertaken during the
year to reduce the volume "and toxicity of waste generated;

a descnptmn of the changes in volume and tox1c1ty
of waste actuaily achieved during the year 1n ompanson to
prev:.ous years, to the extent such ir information"1s available
for years prior to 5> 1984; and

€£3(h) the = certification signed by the generator or his
authorized representative.

(2) Any generator who treats, stores, or disposes of
hazardous waste on-site must submit a Bbiemmia} an annual
report covering those wastes in accordance with the prov151ons
of subchapters 1, 6, and 7 of this chapter.

AUTHORITY: 75-10-404, 75-10-405, MCA
IMPLEMENTING: 75-10=-405, MCA

16.44.425 INTERNATIONAL SHIPMENTS

(1)- (3) Same as existing rule.

4 person ex orting hazardous waste identified or
liste nder th:.s chapter shall file with the EPA Adm:mlstra—
Tor no later than March 1 of each year report summarlmn%
the types, quantities frequency, and ultimate destipation of
all such hazardous waste exported during the previous calendar
ear.

€4) (5) Wwhen importing hazardous waste, a person must
meet all requirements of ARM 16.44.405(1) for the manifest
except that:

(a) in place of the generator's name, address and EPA
identification number, the name and address of the foreign
generator and the importer's name, address and EPA identi-
fication number must be used; and

(b) in place of the generator's signature on the certi-
fication statement, the U.S. importer or his agent must sign
and date the certification and obtain the signature of the
initial transporter.

AUTHORITY: 75-10-404, 75-10-405, MCA
IMPLEMENTING: 75-10-405, MCA

NEW RULE II ANNUAL REPORT (1) The owner or operator of
an interim status hazardous waste management facility must
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prepare and submit an annual report to the department by
March 1 of each year. The annual report must be submitted on
forms obtained from the department. The report must cover
facility activities during the previous calendar year and must
include the following information:

(a) the EPA identification number, name, and address of
the facility;

(b) the calendar year covered by the report;

(c) for off-site facilities, the EPA identification
number of each hazardous waste generator from which the facil-
ity received a hazardous waste during the year; for imported
shipments, the report must give the name and address of the
foreign generator;

(d) a description and the quantity of e¢ach hazardous
waste the facility received during the year. For off-site
facilities, this information must be listed by EPA identifica-
tion number of each generator;

(e) the method of treatment, storage, or disposal for
each hazardous waste;

(f) monitoring data under 40 CFR 265.94(a)(2)(ii) and
(iii), and (b)(2), (which has been incorporated by reference
in ARM 16.44.609) where required;

(g) the most recent closure cost estimate under ARM
16.44.804 and, for disposal facilitiesg, the most recent post-
closure cost estimate under ARM 16.44.805; and

(h) the certification signed by the owner or operator of
the facility or hig authorized repregentative.

AUTHORITY: 75-10-404, 75-10-405, MCA
IMPLEMENTING: 75-10-405, MCA

16.44.609 STANDARDS FOR EXISTING FACILITIES WITH
TEMPORARY PERMITS (INTERIM STATUS) (1) A person who receives
a temporary permit under 16.44.605 must comply with the
standards and requirements in 40 CFR Part 265, subparts B
through and including Q.

(2) The department hereby adopts and incorporates herein
by reference 40 CFR Part 265, subparts B through and including
Q, and excluding subpart H and 40 CFR 265.75. The equivalent
of subpart H is set forth in subchapter 8 of this chapter

rules setting forth general facility standards (B); require-
ments for preparedness and prevention (C); requirements for
contingency plan and emergency procedures (D); manifest sys-
tem, recordkeeplng and reporting redquirements (E); groundwater
monitoring requirements (F); closure and post-closure requlre-
ments (G); requirements for use and management of containers
(I) and requirements for tanks (J), surface impoundments (K),
waste piles (L), land treatment (M), landfills (N), inc¢inera-
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tors (0), thermal treatment (P), and chemical, physical and
biological treatment (Q). A copy of 40 CFR Part 265, subparts
B through and including @, excluding subpart H, or any portion
thereof, may be obtained from the Solid Waste Management
Bureau, Department of Health and Environmental Sciences,
Cogswell Building, Helena, Montana 59620.

AUTHORITY: 75-10-404, 75-10-405, MCA

IMPLEMENTING: 75-10-405, MCA

16.44.702 STANDARDS AND REQUIREMENTS FOR PERMITTED
FACILITIES (1) Except as provided in ARM 16.44.124, any
person who owns or operates a HWM facility must comply with
the standards in 40 CFR Part 264, subparts B through and
including O, excluding subpart H. Subpart H of 40 CFR Part
264 (financial assurance) is set forth in full in subchapter 8
of this chapter.

(2) The department hereby adopts and incorporates herein
by reference 40 CFR Part 264, Subparts B through and including
0, excluding Subpart H and 40 CFR 264.75. The equivalent of
subpart H is set forth im €all in subchapter 8 of this chap-
ter. The equivalent of 40 CFR 264.75 is set forth in NEW RULE
II. Subparts B thxough 0,  excluding subpart H, are federal
agency rules setting forth, respectively, general facility
standards (B); requirements for preparedness and prevention
(C); reqguirements for contingency plan and emergency pro-
cedures (D); manifest system, recordkeeping and reporting
requirements (E); groundwater monitoring requirements (F);
closure and post=-closure requirements (G); requirements for
use and management of contajners (I); and requirements for
tanks (J); surface impoundments (K); waste piles (L); land
treatment (M); landfills (N); and incinerators (0). A copy of
40 CFR Part 264, subparts B through and including O, excluding
subpart H, or any portion thereof, may be obtained from the
S0lid Waste Management Bureau, Department of Health and
Environmental Sciences, Cogswell Building, Helena, Montana
59620.

AUTHORITY: 75-10-404, 75-10-405, MCA
IMPLEMENTING: 75-10-405, MCA

NEW RULE III RECLASSIFICATION TO A MATERIAL OTHER THAN A
WASTE (1) 1In accoxrdance witn the standards and criteria in
NEW RULE 1V and the procedures in NEW RULE VI, the department
may determine on a case-by-case basis that the following
materials are not wastes:

(a) materials that are accumulated speculatively (as
defined in ARM 16.44.301) without sufficient amounts being
recycled;

(b) materials that are reclaimed, as defined in ARM
16.44.301, and then reused within the original primary produc-
tion process in which they were generated; or
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{c) materials that have been reclaimed but must be re-
claimed further before the materials are completely recovered
for their original uses.

AUTHORIZING: 75-10-404, 75-10-405, MCA
IMPLEMENTING: 75-10-405, MCA

NEW RULE IV STANDARDS AND CRITERIA FOR RECLASSIFICATION

TO A MATERIAL OTHER THAN A WASTE (1) The department may

grant requests for a reciassification from classification as a
waste those materials that are accumulated speculatively with-
out sufficient amounts being recycled if the applicant demon~
strates that sufficient amounts of the material will be re-
cycled or transferred for recycling in the following year. If
a request for reclassification is granted, it is valid only
for the following year, but can be renewed, on an annual
basis, by filing a new application. The department's decision
will be based on the following standards and criteria:

(a) the manner in which the material is expected to be
recycled, when the material is expected to be recycled, and
whether this expected disposition is 1likely to occur (for
example, because of past practice, market factors, the nature
of the material, or contractual arrangements for recycling);

(b) the reason that the applicant has accumulated the
material for one or more years without recycling 75 percent of
the volume accumulated at the beginning of the year;

(c) the quantity of material already accumulated and the
quantity expected to be generated and accumulated before the
material is recycled;

(d) the extent to which the material is handled to mini-
mize loss; or

(e) other relevant factors.

(2) The department may grant requests for reclassifica-
tion from classification as a waste those materials that are
reclaimed and then reused as feedstock within the original
primary production process in which the materials were gener-
ated if the reclamation operation is an essential part of the
production process. This determination will be based on the
following criteria;

(a) how economically viable the production process would
be if it were to use virgin materials, rather than reclaimed
materials;
basi (b) the prevalence of the practice on an industry-wide

asis;

(c) the extent to which the material is handled before
reclamation to minimize loss;

(d) the time periods between generating the material and
its reclamation, and between reclamation and return to the
original primary production process;

(e) the location of the reclamation operation in rela-
tion to the production process;
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(f) whether the reclaimed material is used for the pur-
pose for which it was originally produced when it is returned
to the original process, and whether it is returned to the
process in substantially its original form;

(g) whether the person who generates the material also
reclaims it; or

{h) other relevant factors.

(3) The department may grant requests for reclassifica-
tion from classification as a waste those materials that have
been reclaimed but must be reclaimed further before recovery
is completed if, after initial reclamation, the resulting
material is commodity-like (even though it is not yet a com-
mercial product, and has to be reclaimed further). This
determination will be based on the following factors:

(a) the degree of processing the material has undergone
and the degree of further processing that is required;

(b) the value of the material after it has been re-
claimed;

(c) the degree to which the reclaimed material is like
an analogous raw material;

(d) the extent to which an end market for the reclaimed
material is guaranteed;

(e) the extent to which the reclaimed material isg
handled to minimize loss; or

(f£) other relevant factors.

AUTHORIZING: 75-10-404, 75-10-405, MCA
IMPLEMENTING: 75-10-405, MCA

NEW RULE V RECLASSIFICATION AS A BOILER (1) In accor-
dance with the standards and criteria in ARM 16.44.202 (defi-
nition of "boiler"), and the procedures in NEW RULE IV, the
department may determine ¢h a case-by-case basis that certain
enclosed devices using controlled flame combustion are
boilers, even though they do not otherwise meet the definition
of boiler contained in ARM 16.44.202, after considering the
following criteria:

(a) the extent to which the unit has provisions for
recovering and exporting thermal energy in the form of steam,
heated fluids, or heated gases:

(b) the extent to which the combustion chamber and
energy recovery equipment are of integral design;

(c) the efficiency of energy recovery, calculated in
terms of the recovered energy compared with the thermal value
of the fuel;

(d) the extent to which exported energy is utilized;

(e) the extent to which the device is in common and cus-
tomery use as a '"boiler" functioning primarily to produce
steam, heated fluids, or heated gases; or

(f) other factorsg, as appropriate.

AUTHORIZING: 75-10-404, 75-10-405, MCA
IMPLEMENT ING: 75-10-405, MCA
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NEW RULE VI PROCEDURES FOR RECLASSIFICATION (1) The
department will use the following procedures 1in evaluating
applications for reclassification from classification as a
wagte or applications to classify particular enclosed flame
combustion devices ag boilers (as described in NEW RULE V):

(a) The application must address the relevant criteria
contained in NEW RULES IV and V.

(b) The department will evaluate the application and
issue a draft notice provisionally grantlng or denylng the
application. A notification of this provisional decision with
notice of the opportunity to comment to the department within
30 days of the notification shall be provided by the applicant
to a newspaper of general circulation within the area to be
affected by a decision to reclassify. A radio broadcast, in
the locality where the recycler is located, about the provi-
sional notification and opportunity to comment shall also be
made by the applicant. The department will accept comment on
the provisional decision for 30 days, and may also hold a
public hearing upon request or at its discretion. The depart-
ment will issue a final decision on the application after
receipt of comments and after the hearing (if any).

' AUTHORIZING: 75-10-404, 75~10-405, MCA
IMPLEMENTING: 75-10-405, MCA

NEW RULE VII ADDITIONAL REGULATION OF CERTAIN HAZARDOUS
WASTE RECYCLING ACTIVITIES ON A CASE-BY-CASE BASIS (1) The
department may decide on a case-by-~case basis that persons
accumulating or storing the recyclable materials described in
ARM 16.44.306(1)(b)(iv) should be regulated under ARM
16.44.306(2) and (3). The basis for thig decision is that the
materials are being accumulated or stored in a manner that
jeopardizes human health and the environment because the
materials or their toxic constituents have not been adequately
contained, or because the materials being accumulated or
stored together are incompatible as further explained in 40
CFR Part 265, appendix V. In making this decision, the
department will consider the following factors:

(a) the types of materials accumulated or stored and the
amounts accumulated or stored;

(b) the method of accumulation or storage;

(c) the length of time the materials have been accumu-
lated or stored before being reclaimed;

{d) whether any contaminants are being released into the
environment, or are likely to be so released; or

(e) other relevant factors.

(2) The procedures for this decision are set forth in
NEW RULE IX.

(3) The department hereby adopts and incorporates herein
by reference 40 CFR Part 265, appendix V, which sets forth
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examples of incompatible wastes. A copy of 40 CFR Part 265,
appendix V, may be obtained from the Solid Waste Management
Bureau, Department of Health and Environmental Sciences,
Cogswell Building, Helena, Montana 59620.

AUTHORIZING: 75=10-404, 75-10-405, MCA

IMPLEMENTING: 75-10-405, MCA

NEW RULE VIII PROCEDURES FOR CASE-BY-CASE REGULATION OF
HAZARDOUS WASTE RECYCLING ACTIVITIES (1) The department will
use the following procedures when determining whether to
regulate hazardous waste recycling activities described in ARM
16.44.306(1){(b)(iv) under the provisions of ARM 16.44.306(2)
and (3):

(a) If a generator 1s accumulating the waste, the
department will issue a notice setting forth the factual basis
for the decision and stating that the person must comply with
the applicable requirements of subchapter 4. The notice will
become final within 30 days, unless the person served requests
a public hearing to challenge the decision. Upon receiving
such a request, the department will hold a public hearing.
The department will provide notice of the hearing to the
public in the newspapers of general circulation serving the
affected areas and will allow public participation at the
hearing. The department will issue a final order after the
hearing stating whether or not compliance with subchapter 4 is
required. The order becomes effective 30 daye after issuance
of the decision unless the department specifies a later date
or unless review by the board is requested. The order may be
appealed to the board by any interested and affected person
who participated in the public hearing. Final agency action
occurs when a final order is issued by the board.

(b) 1f the person 1is accumulating the recyclable
material at a storage facility, the department shall send out
notice to the person which states that the person must obtain
a permit in accordance with all applicable provisions of sub-
chapters 1 and 9. The owner or operator of the facility must
apply for a permit within no less than 60 days and no more
than six months of notice, as spec1f1ed in the notice. If the
owner or operator of the facility wishes to challenge the
department's decision, he may do so in his permit appllcatlon,
in a public hearing held on the draft permit, or in comments
filed on the draft permit or on the notice of intent to deny
the permit. The fact sheet accompanying the permit will
specify the reasons for the department's determination. The
questlon of whether the department's decision was proper will
remain open for consideration durlng the public comment period
discussed under ARM 16.44.906 and in any subseqguent hearing.
AUTHORIZING: 75-10-404, 75-10-405, MCA
IMPLEMENTING: 75-10-405, MCA
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4, The department is proposing these amendments to the
rules and the new rules in order to effect changes in the
state regulatory program consistent with federal regulatory
changes.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Writ-
ten data, views, or arguments may also be submitted to Robert
L. Solomon, Cogswell Building, Capitol Complex, Helena, Mon-
tana 59620, no later than June 26, 1986.

6. Robert L. Solomon, Cogswell Building, Capitol Com-
plex, Helena, Montana, has been designated to preside over
and conduct the hearing.

7 ra .
v s

‘- ) //M/wr prore {////)
ZJOUN J, DRYNAN, M.D., Director,

Department 4f Health and
Environmental Sciences

Certified to the Secretary of State May 19, 1986.
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
BEFORE THE BOARD OF WATURAL RESOURCES AND CONSERVATION

In the matter of the proposed) NOTICE OF PUBLIC HEARING OF
amendments of 36.16.101 ) PROPOSED AMENDMENTS OF 36.16,101
through 36.16.114, and ) THROUGR 36,16.114, 36.16.116;
36.16.116 concerning water ) PROPOSED REPEAL OF 36,16,115
reservations; proposed repeal) APPLICATIONS IN THE YELLOWSTONE
of 36.16.115 concerning RIVER BASIN; AND PROPOSED ADOP-
applications in the Yellow- TION OF NEW RULES REGARDING
stone River Basin; and pro- RESERVATIONS IN THE MISSOURT
posed adoption of new rules RIVER BASIN AND RESERVATICN
concerning applications in CHANGES AND TRANSFERS

the Missouri River Basin and
reservation changes and
transfers.

s et e Nt s

TO: ALL INTERESTED PERSONS

1. On Thursday, July 10, 1986, at 1:15 p.m., in the
conference room of the Department of Natural Resources and
Conservation, 1520 East Sixth Avenue, Helena, Montana, a public
hearing will be held to consider the above-stated rules,

2, The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined) (Fach amended rule
is followed by a justification,)

"36,16,101 POLICY AND PURPOSE OF RULES (1) As provided by
section 85-2-101, MCA: "It is the policy of thig state ... to
provide for the wise utilization, development, and conservation
of the waters of the state for the maximum benefit of its people
with the least poasible degradation to the natural aquatic
ecosystems," While it is the policy of this state to recognize
and confirm all existing righbts to the beneficial use of any
waters, Montana must be responsive to the need for egtablishing
options for future diversjonary uses of Montana's water resource
and for maintaining stream flows for the protection of existing
water rights, aquatic life, and water quality and fer
egtablinhing options for future consumpkive and non-censumphive
uses of Mentanals waker vreseurees,

(2) The water reservation process, as presented in %e add
in ehe impiementation ef ihis policy; section 85-2-316, MCA, is a
means whereby this policy can be implemented. This law provides
for the establishment of reservations of water by governmental
entities and for beneficial uses that are necessary and shown to
be in the public interest, seekdien 85-2-60857 MEA; provides that
the deparement of natural resources and conservation shail ae
rapidly as pessible assist these gevernmental entities 4n
appiying for reservatiens within the ¥ellewstone River Basin:

MAR Notice No. 36=-16-2 ' 10-5/29/86



(3) fThe poldey and purpose of these rules is +e encourage
appiication for and the estabiishment of reservations of waker
whieh meet the eriterin expressed in the Aek and to provide
guidelines and procedures im the esteblishment ef for the

reparation and processing of correct and complete water sueh
reservations applications and for the adoEtIon and {mglementation
of board orders reserving waters. '

Auth: A5-1-2N1, MCA, Imp: R5=-2-316, MCA,

., The board is proposing the amendment to further ~larify
the intent and utility of the rules., The reference which
encourages applications in the Yellowstone Rasin has been deleted
because the formal basin-wide Yellowstone reservation process was
finalized by a 1978 board order.

4, For the purpose of brevity, ARM 316.16.102 has been
amended by rearrangement of current definitions and addition of
others in alphabetical order. Definitions intended for deletion
appear at the end of the rule,

"36.16.102 DEFINITIONS TUnless the context reguires

otherwige, in these rules:

(1} "Act" means the Montana Water Use Act, Title 85,
chapter 2, parts 1-4, MCA.

(2) M"applicant” means the state or any political
subdivision or agency thereof or the Unjted States or any agency
thereof that is eligible to reserve water pursuant to 85-2-316
and 85-2-331, MCA

(3 "Benef icial use® means a use of water for the benefit
of the appropriator, other persons, or the public, including but
not limited to agricultuoral (including stock water), domestic,
fish and wildlife, industrial, irrigation, mining, municipal,
power, and recreational uses; previded,; hewever, fhat a use of
warer for siurry o export cecal frem Mentana 48 net a benefiedal
uses Slarry is a mixture of water and inseiuable matéer. For
the purpose of these rules, the term beneficial use includes the
maintenance of a minimum f1 lev or quality of water.

(54) "Board™ means the bhoard of natural resources and
conservation proyided for in 2-15-3302, MCA.

(45) "pepartment™ means the department of natural resources
and conservation provided for in Title 2, chapter 15, payt 33.

(6) "pirect benefite® mean all benefitz derived from
applying reserved water to the use for which it is granted.

{7} ™pirect costs" mean all costs to_the reservant
resplting from applving reserved water to beneficial use for the

purpoge granted,

(8) “Diversionary use"” means a water use occurring
out-of-stream or reguiring development of a project before water
can be applied to beneficial uge, This includeg stockwater use
and development o ofjects that will augment an instream use.

{9) FMEconomic feasibility® means that indirect and direct
project benefits exceed indirect and direct project costs.
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(10) "Financial feasibility"” means that finances for a water
reservation project can be secured and that project costs will be
recovered from project income through revenues generated over the
project 1life, or through available subsidies, or from a
combination thereof.

(11) "Firm yleld” means the volume of water, including
reasonable carry-over storaqe, that will be avallable from a
gtorage facility during a specified critical dry period to meet
vater needs under a predetermined demand schedule. Reasonable
carry-over Storage Is determined on a case-by-case basls by
considering such factors as type of beneficial use, relation of
amount of the carry-over storage to project gize, the Impacts of
water shortage on project operation, and other demands on the
water resource

(12) "Indirect benefitg" mean the benefits of applving
reserved water to beneficjal use that accrue to other uses or %o
parties other than the reservant
(13) *Indirect costs" mean the costs of applying reserved
water to beneficial use that accrue to other uses or to parties
other than the reservant,

(15% “%nstream use" means a water use that requires water to
remain within a stream channel and does not require the
development of a project in order to apply water to a beneficial
uge,

(15) "Irrigable lands" means lands with the goil,
topographic, and water supply conditions needed to sustain
irrigated aqriculture on an economically feasible basis under
foreseeable economic conditions.

(16) "Management plan® means a detailed plan accompanving a
reservation application that contains information on proposed
project design and operation. Management plans for instream uges

must contain a gchedule for estimating and monitoring
unquantified flows and for reporting findings to the board,
(17) "Net benefitg" mean indirect and diregt benefits less

indjrect and d%rect costs,
(18) "Pericd of use" means the time period, expregsed in

months, during which reserved water will be used in a calenday
Year
*ks;g) "Permit®™ means the permit to appropriate water
issued by the department under sections 85-2-301 ehrouegh
A5-2-3634 MEA; and sections 85-2-306 ehreugh 85-2-3344 MCA, et

seq.
£ (20) "Project" means any water storacge or diversion fagcility
or a combination thereof, including dams, water spreading
svstems, diversion canals, laterals, waste apd drainaqge canals,
dikes, wells, pumping units, mains, pipelines, power generators,
and yaterworks systems needed for application of reserved water

to beneficial use,
21) "Rate" means a yolume of water measured during a

gpecified time interval, expressed in cubic feet econd (cfs)
or gallons per minute (gpm).

22) "Reservant® means an applicant that has beep granted a
reservation of water pursuant to 85-2-316 and 85~2-33], MCA.

-~
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(823) “"Reservation of weter" means a reservation ef water
appropriation for existing or future beneficial uses approved by
the board pursuant to sections 85-2-316 and 85-2-685 331, MChA,
and these rules,

(24) "Reservation term” means the period of years ordered by
the board during whilch a reservation must be applied to
benef icial use.

(25) "volume" means a quantity of water expressed in
acre-feet per year,

(226) "Water” means all water of the state, surface and
subsurface, regardless of its character or manner of occurrence,
including but not limited to geothermal water, diffuse gurface
water, and sewaqge effluent.

46} Lgkerage facilibyl im any facility thatr reguliates the
£low of wakter for ufte &t 4 wmore bonefiedad simes"

473 Ipiversien faeilieyl 4s any facility 4hat 4x umed ko
divert and transpore water from A seurce waker in order theat 44&
be put 4o beneficial use;"

Auth: 85-1-201, MCA. Imp: 85-2~316, MCA,

5. The board is proposing the amendment to conform the
definitions to previous statutory amendments, provide further
ciarity and depth to the requirements outlined in the rules, and
to delete definitions which no longer apply or are addressed as
part of other definitions. Special note should be given to
definitions for beneficial use, instream use, diversionary use,
and direct and indirect costs and benefits which are uged
extensively throughout these rules.

"36.16.103 FORMS The necessary forms for the administration
of these rules are available from the wWater fResources dDivision
of the department, 1520 Eagt Sixth Avenue 32 Seuth Ewingy, Helena,
Montana 5968320, These forms hereinafter listed must are hereby
adopted and shail be used in the administration of these rules as
herein provided:

(1) Porm No. 610, Application for Reservation of Water.

(2) Form No. 623, Notice of Beneficial Use of Reserved
Waters.

433 Peorm Nov 6247 Netiee of Proqress:

44) Peorm No: 6257 Order Reserving Weberat

Auth: 85-1-201, MCA. Imp: 85-2-316, MCA.

6. The board is proposing the amendment to indicate the
change of address of the department. Provisions regarding forms
624 and 625 have been deleted as the forms are either obsolete or
nonexistent.

10-5/29/86 MAR Notice No. 36-16-2



-924-

"36.,16.104 APPLICATIONS--GENERAL ASSISTANEE BY BEPARFMENT:

(1) an Each application for reservation of water shall be
made on accomg_gn{ed g;é Form 610, available from the department,
and shall be submitted to the board through the wWater rResources
dpivision of the department, 32 Seuth Ewing 1520 East Sixth
Avenue, Helena, Montana 59681320, and shall be acecempenied by the
infermation; plany and fee -reﬁ-red by the act and these rules A

fee of $100 shall be submitted with the application.

(2) The applicant shall submit €he original and four (4)
copies of an aggl?cation at the time of filing with the board.
Oversized maps and design plans need onl

The app] t

pany the original.
223 1l ted, or otherwise
legibly reproduced on 84" x 11" paper, or as otherwise approved

i riting by the 4 rtment
(3) The appl Eca Eion must be submitted in a looseleaf

format to facilitate the addition of updated material, except for
oversized material such as maps and overlays which must be
esented as attachments,
{5) The text must be consecutively numbered,
(6) An application must contain a list of sources of
information, including field investigations and professional
congultations, used in preparing the application.

{7)  The a ication must be organized ag follows:
(a) table of contents;

{b) Introduction, as required in ARM 36.16.105(1);
{c) a description of the purpose, ag reguired in ARM

(d) an analysis of need, as regquired in [Rule I.1;

(e) an analysis of the amount of water reguested, as
required in [Rule II.]1; .

i nformation to support that the reservation is in the
public interest, as reguired in [Rule I1rf1.]

{q) a management plan, as reguired in ARM 36.16.106; and

(h) a _biblioagraphy, appendices, and attachments.
(28) The department shall return a deflicient or incomplete

application to the applicant for correction or completion as
requjred in ARM 36,16,107(2). An application will not be
processed by 4he deparbment and considered and acted upon by the
board until the filing fee has been submitted and the application
is und to be cortrect, 4+ 4s complete, and in compliance with
the act and these rules,

(39) ®he Ap applicant may request the department to
provide assistance 4¢ in eempletdimg preparing &he a reservation
application. The department will provide such assistance within
its budgeting and staffing limitations free of eharge,”

Auth: 85-1-201, MCA. Imp: 85-2-316, MCA.

7. The board is proposing the amendment to further guide
applicants regarding application format. This wil]l assure that
applications are uniform in content, and also serve to streamline
the department's determination of whether applications are
correct and complete. C(Clarification is also made of the terms

upon which the board may begin to review and eventually act upon
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the application. Prior to board review, the department may gquide
applicante in compiling information for application preparation,
The reference to this service being free of charge was deleted
because it is superfluous in the context of the sentence.

8., To improve organization of the rules, ARM 36.16.105 has
been amended to become four meparate rules. Subsections (2),
(3), and (4) of 36.16.105 have been deleted in their entirety and
three new rules have been developed from the concepts in the
deleted matter. The amended rule and the three new rules read as
follows: (Full text of the current rule is located at pages
36-338 and 36-339, Administrative Rules of Montana.)

"36.16.105 APPLICATION CONTENT - INTRODUCTION AND PURPOSE

An appiicatien for reservation of water ahall contain infermation
40 shew +he fellewings

(1) The introduction ghall identify the applicant(s)
including a_showing of the applicant's authority to reserve
water; a general discussjon and map of sufficient detail to
jdentify where the requested reservation will be applied to use;
and a brief description of the purpoge of the reservation, the
amount reguested, and any proposed projects,

(32) +&The purpose gection of the reservatieny application
shall descrigg Fthe beneficial use or uses to which the reseryed
water granted pursuant to the regervation will be applied; shail

be indieated and jdentify the beneficiaries of the reservation."”
Auth: 85-1-201, MCA. Imp: 85-2~316, MCA.

"I. AP (8) NTENT — ANALYSIS OF ED (1) The
application shall present an analysis of why the reservation is
needed, The analysis shall include the following, where
appropriate:

(a) a description of potential competing water uses that
could consume, degrade, or otherwise affect the water availlable
for the proposed reservation; or

(b) where information regarding the effect of potential
competing water uses on a proposed reservation is not available,
a description of the water resource uses associated with the
reservation that warrant protection; or

(e) where the applicant is otherwise eligible to obtain a
water right permit, an explanation of constrainte to project
construction that restrict the applicant from perfecting a permit
for the proposed reservation purpose. These constraints may
include the inability to finance a project in the near-term, lack
of increased demand for water until some time in the future, or
the need for additional project planning before water can be
applied to beneficial use."

Auth: 85-1-201, MCA. Imp: 85-2-316, MCA.

Y1, _APPLICATION CONTENT - DETERMINATION OF AMOUNT (1) The

amount of water for which the reservation is being sought must be
expressed in terms of volume, rate, and period of use, An
application shall contain an explanation of the methods and
assumptions used to calculate the amount of water to be
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reserved. Where an applicant is already served by existing
projects the total amount requested shall take into account the
cost-ef fectiveness of increasing water use efficiencles at the
existing projects.

(a) The amount of water for municipal uses must be
determined by:

(1) calculating the projected peak and average. per capita
water use rate for the proposed local service area; "

X (i1) forecasting the population to the year when all
reserved water must be applied to beneficial use;

(i1i) calculating the annual and peak daily amount needed
on the basis of (i) and (ii); and

(iv) comparing results of (i1ii) with the current municipal
use to determine additional water required under the reservation.

(b) The amount of water for future full-service and
supplemental irrigation uses must be determined on the basis of
monthly crop irrigation reguirements, conveyance and on-farm
delivery system efficiencieg, and the number of irrigable acres.
Irrigable landg shall include those lands as defined in ARM
36.16.102 for which landowners have expressed an interest in
developing new or supplemental irrigation. Interest must be
determined from a survey of all potential irrigators in the area
that would be affected by the proposed reservation, as provided
in ARM 36.16.106. Lands for which no response or a negative
response to the survey was received may be included in an
application only if an explanation of why these lands should be
included is presented in the application.

(c) The amount of water for future industrial uses must
be determined on the basis of estimated water requirements for
the proposed industrial process as reflected by the preliminary
design plans required in ARM 36.16.106;

(d) The amount of water for hydroelectric generation uses
must be determined on the basis of preliminary egtimates of head
(feet), generating capacity (megawatts), and generating facility
design as reguired in ARM 36,16.106.

(e) The amount of water for other diversionary uses must
be calculated using a state-of-the-art methodology approved by
the department for determining water requirements.

(£) The amount of water for instream uses such as water
quality, recréation, and fish and wildlife, must be determined
using methodologies that estimate the amount of water needed to
maintain instream benefits at a desired level. A justification
for selecting the methodology used must be presented, including a
1jterature review on the chosen methodology. Where such a
methodology indicates that a range of flows in a specified river
reach would sustain the desired instream benefits, the applicant
shall present the factors considered in selecting the requested
£low,

(2) An analysis must be made to estimate the physical
availability of flows or agquifer yields requested in ARM
36.16,105B8(1). The department may, upon written request, assist
in the design of this analysis subject to available budget and
personnel.
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(a) For gaged streams, physical water availability on a
monthly basis must be demonstrated, using available water
resources data. Statistical information on streamflows must
include monthly means and 20, 50, and 80th percentile exceedence
frequency flowe. The applicant must consult with the department
to assure that the period of record selected is consistent with
the period chosen by any competing applicants. Consideration
shall be given to the need for adjusting flows to a prescribed
level of development.

(b) For drainages in which gaqging records are not
available, monthly flows must be calculated, unless otherwise

waived by the department, using a state-of-the-art flow
estimatign technggue appéoveé gy tﬁe department.

(c) For applications involving the use of ground water,
estimates of aquifer supplies must be based on information
collected from the agquifer(s) involved. Where available,
descriptions and maps of pertinent hydrogeologic information,
including but not limited to aquifer extent, stratigraphic
relationshipe, and aquifer transmissions capability shall be
presented. Where this information is not available, a study plan
must be presented in the application showing steps that will be
taken to develop the information.”

Auth: 85-1-201, MCA. Imp: 85-2-316, MCA.

"III, APPLICATION CONTENT - PUBLIC INTEREST (1) In making
a showing that the reservation is in the public interest, the
application shall contain information to support that the
proposed reservation is in the public interest, including:

(a) An analysis of the direct benefits and costs
asgociated with applying reserved water to the proposed
benef icial use.

{b) A discussion of the indirect benefits and costs
asgociated with applying water to beneficial use that considers
the following:

(1) effects on future economic activity;

(ii) effects on the environment:

(i{ii) effects on public health and safety; and

(iv) the economic opportunity costs that the requested
flow may have to parties other than the reservant.

(c) A discussion of the effects of not granting the
reservation, '

(d) Where the reservation would require withdrawal and
transport for use outside the state, a discussion of:

whether the reserved water could otherwise be
transported to alleviate water shortages within Montana;

(i1) the demand on the available water supply in the state
where the water will be applied to use; and

(iii) the effect of the proposed out-of-state water use on
the welfare of Montana citizens."

Auth: 85-1-201, MCA. Auth Extension: Sec. 22, Chapter
573, L. 1985. Imp: 85-2-316, MCA,
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9. The board is proposing the amendment and new rules to
assure that reservation applications contain the appropriate and
adequate information needed by the board in making informed
decisions on reservation applications. The board wants to assure
that applications contain adegquate and standardized information,
making comparison of the proposals and board decision-making
possible without gathering additional data, To accomplish this
objective, the amended and proposed rules set out detailed
application requirements that def ine the four statutory
application components: purpose, need, amount, and public
interest.
servinaOiieht, 05 PV A2DRRIE 18 DOR EPTEANERYC, AN NRERESe s of
the current rule, Exceptions include subsection (1) (a) of
proposed Rule I which requires applicants to provide indications
of why water may not be available for future uge if it is not
reserved, and subsection (1) (b) which allows instream use
applicants to describe the public values of instream protection
that subgtantiate need, Subsection 2 of proposed rule II
requires the applicant to present an estimate of the physical
availability of water to assure that the applicant is not
spending time and funds on projects and instream flow plans for
which water ig not physically available. fThe board, in its
hearings and subsequent decisions on regervation applications,
will address the matter of legal water availability, Subsection
(1) (d) of Rule III is a new requlrement dealing with the public
interest determination for reservations proposing to withdraw
water for out-of-state use. This requirement was added as a
result of H.B. 680, which was passed during Montana's 79th
legislative session to address a variety of water marketing and
out-of-gtate water use isaues.

"36,16,106 APPLICATION CONTENT - MANAGEMENT €OMPEIERION

FLANS (1) As required by seetion 85-2-316{4)}+ LIf Lhe purpose
ef 4he reservation requires construction of a sterage or
diversion foeility; the applicant shall estabidish 4o the
sakinfackion of the board that there will be progress teoward
ecempitiion of he faciliey and accomplishment of the purpese with
reasonabie diligenece in accordance with an established plan,?
Fherefore,; 4£ the application invelwesn the beneficial use of
water requiring sterage or diversion faeciditiesy & A mapagement
plan shall accompany +he all applicationg.

£2) The plan shail meek the fellewing minimum standardss:

‘a3 Plans for the eonstruction of the
diversionjeonveyance, and applicatien facildtdes diversionary
uses shall be prepared to a level of detail neecessary contain the
technical information peeded to adeguately def ine +heir prolect
size,and function, and costs, he intent of 4+his eriteria is +o
demonstrate that the applicant is not speculating eon the use eof
reserved woekery but rather has reasonable and established plons
for ehe econstruction of a water resource proiject or prejectsy
The plan shadl myst be prepared and decumented &o +he highest
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deqree of detail pess-!b-}ei_ and accompanied by maps or drawings
showing the project locations, place of water usey including

point(g) e¥ peinte of diversions,_main delivery systems, place(s)
of water use, shown to the nearest E g E section; townsﬁIg, and
range, and other relevant information. All project plans shall

demonstrate a consideration of water conservation measures. &She
epartment shaid det ne eaeh appilicatrien han been
sufficientiy defined to preciude specuiatien.

{a) Plans for storaqe facilities shall include
prefeasibility studles demonstrating £irm yleld of the proposed
reservolir, TIf the teeetr:vo rl P anngd {.o supply_the demand on a
on~firm N FOTma 3
D the  Sok sk hh EUBCA SR B T N O
dam safety requlations and dam safety rg_q__[ rements of potential
federal or state £ ggding entities ghall also be demonstrated ip

ggg_gggéegg Facility pl
Phe eeenom-!.e ieee-ibi—l-lty of +he prodect or prodects

shall be diseussed: She preject should be a financially feasible
undereahing: The applicant should furnish decumentation thet
will suppers the economie feagibility of the preject: Hince it
4is diffieule to ferecant fukture priees,y reburns) technelogien,y
ehery with preeisiony each projeet will be evaluated on a
case-by-coase basis rather &han on an arbitrary i+t benefit-ecest
eriteriar Purdhery each project will be considered on dis merdbs
as & viable develepment predect and as 4 woerthwhiie investment

undertaking: The management plan shall include an analysis of
the financial feasi oflitg of the project(s). 'The abjlity to
inance project costs, through bond sales, commercial Joans,

project revenues or other means, must be addressed, the
project is not financially feasible using these eans the
application shall contain a discussion of how financia

feagibility might be achieved, Among the factors to be

considered are the availability of fundinag, or changes in
interest rates mmodit o] nd production and installation

costs,
(c) FPor the following benefieinl usesr (43 For

applications ingglg;ng irrigation,== &e demonstrate the

suitability of lands &o sustain drriqatien, & 3and elassifieation

map shail be submitted shewing the location of 4he actual lands
ed ko be drrigoated: The clessification shall shew sedld

capabilivies and be based on fackors sueh as seil types,
sa-}.-!.n-uy-y s—lepe—, aaé drainage eharacterisedess the proposed water
e

o

ibu ajna ages of use, and t
f_ j,rriggtgon §z§§gnﬁ ghall pg on 5 minute U.S.
vailable If n
1e e tab to the departme
& e ig base be accompanied by the followin
overlays: '
(i) a transparent over to the same scale as the bas
map that delipeates t ocatio appin tg in th
opose oject areas overlay must be based on soi
c sifications agceptal o _the department and must be

10-5/29/86 MAR Notice No. 36-16-2



~930-

accompanied by a narrative describing general soil
characteristics affecting irrigablifty,  The overlay must be of
sufficient detail to delineate the predominant soil series and
factors limiting irrigation in each proiect area, If an area has
not been ma d for soils, the applicant may use best available
Information as approved by the department;

(ii) a transparent overlay to the same scale ag the base
map_that delineates the location of jrrigable lands in the
project areas, A narrative describing the criteria used for
selecting {rrigable lande shall accompany this overlay. Soil
suitability for irrigation must be based on standards acceptable
to _the %%§jrtm=nf] and

[¢ transparent overlay showing the ownership of land
to be affected by the reservation as jdentified in ARM 36.16.106
(7)., A table that lists oynership locations may be substituted
for this reguirement,

(41d) demestie and mMunicipal applicantge=s= wepuiatien
prejeces based en state or lecal 4rends must submi Ereliminagx
engineering feasibility plans skall be submitted Lo demensérate

‘peure waker meeds that define the service area, project design,
water system capacity, and location The plan must include
preliminary plans or designs for metering the system.

(de) 1If +he purpese of applving the reservation to

benef icial use requires individuad private investments, “the
applteant where possibie shail shew that the appropriate persens
are willing to make these investmentss 2a gurvev shall be

conducted of potential users to show their support of the
reservation,
d_____._f__¢

(ef) Preef of Capability of proceeding with reasonable
diligence must shail be documented by ineTuding presenting a

detailed d schedule of pianaing activ1ties needed to apply reserved
water to beneficial use including and develepment efforts o be
nitiated and ecompleted, aleong with target dates or years +hat
when financing will be available, facilities widl be built, and
the water appllied to beneficialdy used.

£ £} Appiieations for reservations of waker 4o be used any
number of years in the future will be accepted and processed,
previded that the pian indieates a bona fide -intent and ebiddey
49 use the water reserved as preojeeteds However; appliecatiens
for the regervation of water for more than 10 years din the fukure
wiii be edemely sevurimizeds

(g) The applicant shall demonstrate its plans and ability
to ewn er administer the Qrocegs of applving reserved eentrel the
water predeet er the water to beneficial use reservatiem. This
ghall include a set of administrative procedures which outline
how_the applicant proposes to notify the individual users of the
reservation regarding steps needed to applv the regerved water to
beneficial use, and to report to the board regarding use of the

reserved water including itg allocation during water shortages.
The erganizational entity or persens theat wiii plan, initdinbey

and eenstruct the predeck or prodects shall be indicated:
Anticipated seureces of funding for the propeosed development shail
alse be indicated,
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(2) A management plan shall accompany all instream use

appl ications and shall include:
{a) a list of stream gaging stations in the basin area

affected by a requested reservation and the period of record for

each;
(b) an identification of stream reaches where historic

streamflow records are availablej

(¢c) an analysis of the costs and feasibility of
pu chaglng and installing needed gaging stations or, if needed
aqing stations are not planned for Installation, a description
of how flows In ungaged reaches will be estimated, as Qetermined
after consnltaticn with the department and after consiceratéon of
items described in [Rule II (1) (e),] and [Rule IT (2).7; an

(d) a description of how instream flow studies will pe
reported to the board and monitored over time.”

Auth: 85-1-201, MCA. Imp: 85-2-316, MCA.

12

10. The board is propoging the amendment to better clarify
components of the management plan that must accompany each
application, Substantive changes to the rule were added to
include the following:

- The proposed subgection (1) (a) requires a firm yield
analysis ag well as a demonstrated consideration of dam safety
requj rements for all proposed storage reservoirs., This has been
proposed to assure that dam design reflects water avallability
constraints and state dam safety regulations being developed as a
result of recent legislation (See Title 85, Chapter 15, MCAa).
These are both analyses that can be conducted at the
prefeasibility stage of planning and are needed to assess the
economic feasibility of water storage projects proposed in a
reservation application.

- Subgection (1) (b) regarding financial and economic
feasibility analyses was replaced with specific requirements for
proving financial feasibility. Economic feasibility requirements
were moved to a different rule (the proposed Rule ITI).

- Subsection (1) (c) has been expanded to reguire
information that clarifies mapping requirements, soils criteria,
irrigation project design, and land ownership. The addition of
these clarifications will serve to standardize the applications,
In cases where soils information is not available, the department
will accept best available information where the cost of
completing a soil survey may render application preparation costs
prohibitive, ‘

- Subsection (1) (d) has been amended to further clarify
municipal application requirements. Like the previous subsection
this has been done to standardize application content and
facilitate an assessment of apeculative intent,

- Subsection (1) (e) has been amended to further require a
survey of potential users of the reservation to assure that the
potential users are interested in the reservation.

- Subgection (f) has been deleted as its message is
reflected in the requirements of new Rule 1V,

- Deleted matter in (1) (g) has been relocated in
subgections (1) (b) and (1) (e).
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- New subgection (2) regquires a management plan from
instream applicants. Because an instream reservation may not
require project construction, the board now proposes to require
information in the application regarding the measurement of flows
to be protected by an instream reservation., 1In the past, this
information was required after the reservation was granted, in
the Board Order. The board now proposes to require a portion of
this information earlier, at the application phase, in order to
fully ascertain the extent of study and time needed to set up
flow monitoring programs and to measure unquantified flows.

11, Rule 36.16.107 is amended in ite entirety. Deleted
subsections have been incorporated into two new rules that follow
the amended rule.

"36,16.107 PROCESSING ANP ACTION ON APPLICATIONS AND
MONITORING RESERVATIONS ~- DEPARTMENT RESPONSIBILITIES
(1) The department will, upon request, assist the

applicant by responding to questjons regarding the interpretation
and requjrementg of these rules. The department may review draft
appljcations prior to final submitta e d tment shall
provide accees to and assistance in the t etation of wate
r oL ai £ [3 or ot needed
inta the

{2) The department ghall determine if an application is
corte nd_compl ith 0 days after an a ication has been
sub te ith the red a cation fee. To be
determined ag correct and complete, a water reservation
application ghall meet all reguirements of ARM 36,16.105, [Rule
1.1, [Rule T1.1, [Rule ITT,1, and ARM 36.16.106. The applicant
must be notified in writing of any deficiencies. Unless
otherwlge provided in ARM 36,16.117, an application returned to
an applicant as not correct or complete must be resubmitted to
the department within 60 davs of its return to the applicant or
it will be terminated, unless the applicant requests and receives

written approval from the department for an extension of time.
(33) As provided by section 85-2-316(23), MCA, am correct

and_complete application for reservation of water will be:
processed in acecordance with 85-2-307 through 309, MCA. &s 4s an
ieation for a permit +o apprepriate wakery Public notice of
e application and a public hearing on objections to the
application, if any, are required.
+23 he poard will make the final deeision on whether 4o
appreve the application: Fhe bourd may; 4n des diseretdiony
approve the application ad requested, appreve the applicakion
subject Lo terms and conditiens it considers apprepriate
ineluding requiring periediec submissien of Perm 624, Netice of
Pregress, or deny the applieations
+3) Pulfiliment of ali vequirements 4n the net and these
tulen for an application for o reservation of water does net mean
+hat the beard will avkemabicaily appreve the requesés
(4) After an application has been found ¢orrect and
t

com-lete the department shall prepare an environmental impa
[ance witl e
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5) The department may evaluate applications and perform
analyses necegsary to make recommendations to the board for
findings pursuant to [Rule V,] and for any other analysis
requested by the board,

(6) The department may evaluate annual reports submitted
by regervanpts regarding prodress in applying reserved water to
benef lclal use. The department shall prepare a report to the
board reqarding any needed action.

(7 The department shall reyiew all change and transfer
proceedings required In ARM 36.16.118 and recommend to the board
any_action needed on changes or transfers.”

Auth: 85-1-201, MCA. Imp: 85-2-316, MCA,

"IV. ACTION ON APPLICATIONS AND MONITORING RESERVATIQNS--
BOARD RESPONSIBILITIES (1) The board may approve, deny, or
condition the requested reservation subject to such terms it
considers appropriate. The board may approve the reservation for
an amcount less, but not for more, water than reguested in an
application.

(2) If an order reserving water is issued by the board
with conditions, the board shall allow the applicant a prescribed
period of time to revise its reservation proposal in response to
board conditions.

(3) When several applications are being considered
concurrently, the board shall establish the priority of granted
reservations by the chronological order in which the resgervations
are adopted, Such priorities will be established only after
consideration of positive as well as detrimental effects on
applicants of establishing such priorities.

4) The board shall periodically, but at least once every
10 years, review reservations pursuant to 85-2-316 (10), MCA. It
shall include as part of the review a determination of whether
the steps presented in the reservant's management plan, and
conditions in the board order are being fulfilled, Where the
objectives of the reservation are not being met, the board may
extend the term of, revoke or modify the reservation after the
regervant has been granted an opportunity to be heard by the
board.

(5)  The board shall act on change or transfer requests,
in accordance with [Rule VII.]."

Auth: 85-1-201, MCA. Imp: 85-2-316, MCA.

"W._ _ACTION ON APPLICATIONS-—BOARD DECISION CRITERIA

(1) For the board to adopt an order reserving water, it
must f£ind that:

(a) the applicant is gualified to reserve water, pursuant
to 85-2--316, MCA; and

(b) the purpose of the reservation is a beneficial use as
defined in ARM 36.16.102,
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(2) For the board to adopt an order reserving water, it
must establish that the reservation is needed, as required in
85-2-316(4) (a)ii, MCA, by finding that:

(a) there is a reasonable likelihood that future instate
or out-of-state competing water uses would consume, degrade, or
otherwise affect the water available for the purpose of the
reservation. Such a determination shall be based on a department
forecast that identifies the potential impact of compe¥ing uses
on the purpose of the reservationy or

(b) where information regarding the effect of future
water uses on a proposed reservation is not available, the
agplicant has demonstrated the importance of reserving water for
the requested purpose; or

(¢} where the applicant could otherwise seek a water
right permit, there are constraints that would restrict the
applicant from perfecting a water permit for the intended purpose
of the reservation.

(3) For the board to adopt an order reserving water, it
must determine the amount needed to fulfill the purpose of the
reservation, as regquired in 85-2-316(4) (a)(iiil), MCA, on the
hasis of a finding:

(a) that the methodologies and assumptions used by the
applicant to determine the requested amount are reasonable,
accurate, and suitable,

(b) that water use efficiencies asgoclated with
diversionary uges are reasonable, and that there are no cost
effective measures that could be taken within the reservation
term to increase the use efficiency and lessen the amount of
water required for the purpose of the reservation,

(4) Por the board to adopt an order reserving water, it
must establish, in its judgement and discretion, that the
reservation is in the public interest, as required in
85-2-316(4) (a) (iv), MCA, by f£inding that:

(a) the expected benefits of applying the reserved water
to beneficial use are reasonably likely to exceed the costs
where:

(1) benef its include all direct and indirect benefits to
the agplicant or the state of Montana, where any non-market
benef its are quantified and valued to the extent reasonably
possible;

(i1} costs include all direct and indirect costs to the
applicant or the state of Montana, where any non-market costs are
quantified and valued to the extent reasonably possible;

(iii) benefits and costs that may not be reasonably
quantified are not of a magnitude that would be likely to reverse
the finding in (a).

(b) the net benefits associated with granting a
reservation exceed the net benefits of not granting the
regervation;

(e) there are no reasonable alternatives to the proposed
reservation that have greater net benefits;

(d) a failure to reserve the water will or is likely to
result in an irretrievable loss of a natural resource or an
irretrievable loss of a resource development opportunity; and
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(e) there are no significant adverse impacts to public
health, welfare and safety.

(5) Where the purpose of the reservation requires the
withdrawal and transport of water for use ocutside the state, the
board must find by clear and convincing evidence, as required by
85-2-316(4) (b}, MCA, that:

(a) the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

(b) the proposed out-of-state use of water is not
detrimental to the citizens of Montana,

(6) For the board to adopt an order reserving water, it
must find that the applicant has shown its capability to exercise
reagonable diligence toward feasibly financing projects and
applying the reserved water to beneficial use, or toward
measuring, quantifying, protecting, and reporting instream uses
in accordance with an established management plan as required in
ARM 36.16.106.

(7 For the board to adopt an order reserving water, it
must find that the reservation, as the board proposes to
condition it, will not adversely affect existing water rights,
including other reservations,”

Auth: 85-1-201, MCA, Auth Extension: Sec, 22, Chapter
573, L. 1985. Imp: 85-2-316 and 331, MCA.

12. The board is proposing the amendment and new rules to
better define department and board responsibilities and to
provide detailed guidelines that must be followed by the board in
making its decision to reserve water. Most amendments are
non-substantive, serving rather to further clarify and define the
requirements of the current rule. Substantive changes include:

- ARM 36.16.107(2), which sets a 60-day time limit on
department application review and the same limit on submittal of
application revisione by the applicant as reguired by the
department. These reasonable time constraints will assure that
the application review and revision process oeccurs in a timely
fashion.

- FPormer ARM 36.16.107(2) and (3) have been deleted and
relocated in new Rule IV. Proposed subsection (3) of new rule IV
clarifies the board's ability to assign relative priorities to
reservations. Relative priorities may still be assigned within
that 1985 priority date, however. Subsection (4) of the new rule
was previously contained in the repealed ARM 36.16.109.

- New Rule V outlines all decision criterja to be followed
by the board when acting on reservations. All decision criteria
are baged on information provided in applications as well as on
information generated during environmental impact statement
preparation. Subsections (1), (2}, (3), (4) and (5) are
clarifications of direct statutory requirements. The decision
criteria stated in subsection (6) was developed to assure that
all reservations are likely to be developed (diversionary) or
monitored (instream) with due diligence, Subsgection (7)
clarifies that the board may not grant a reservation that will
adverselz affect prior water users., 1In effect, this reguirement
assures that an analysis will be made of legal and physical water
availability prior to granting the reservation,
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"36.16,108 RECORDIMG ORDER RESERVING WATERS (1) An order
of the board reserving waters must shail be recetded by filed
with the department and recorded in the applicable county clerk's
officesy and sueh recerding shall be updeted by the depariment as
yeguired: The department shall provide guarterly reports and an
annual summary report on the use of the reserved water to the
county clerk and recorder of the counties where the polnt(s) of

dlversion and place(s) of use are located.”
Auth: 85-1-201, MCA. Imp: B85-~2-316, MCA.

13, The board is proposing the amendment to conform the
reporting of beneficially used reserved water with statutory
requirements regarding recording of water use under the permit
system (see 85-2-312, MCA),

"36.16,110 WATER USE UNDER A RESFRVATIQON-- RESERVANT

RESPONSIBILITIES A reservakion may be granted for exdsting eor
ukdre benefietal usess (1) A reservarien helder regervant may
use water pursuant fo fhe reservakion witheut a permit in
accordance with the board order granting the reservation and the
administrative procedures developed in ARM 36.16.106(g) as
approved or amended by the board. A water reservatien wiil net
pe ehtnged &o 6 permity or viee versa, except by ieoss of prioriey
dades A reservekien holder regervant holding a reservation for a
diversjonary use shall, upon applving water to beneficial use,
completion of any prodeet feeiddty file Form No. 623, Notlce of
Benef icial Use of Reserved wWaters, with the water rights bureau
of +he department.

(2) A reservant must _file an apnual report with the
department that summarizes the progress made in complying with
provigions of the board order reserving water.

(3) ALl applications made for changes to or transfers of
a granted reservation must be submitted to the department in

accordance with the progedures outlined in [Rule VIT.I¥
Auth: 85-1-=201, MCA, Imp: 85-2-316, MCA.

14. The amendment proposed by the board to this rule is
non-substantive, although clarification is made regarding a
reservant's requirements in requesting transfers and changes to
its reservation.

"36,16.111 STATUS OF WATER RESERVATION (1) onee a A
reservation 48 granted, 44 is subject to protection under the act
and is an appropriative & eendidienal water right protected by
law as 38 & permnie o appropriate water: A reservation helder is
an fapprepriater? under the aset and s sued has skanding te Fide
an ebjeckion te any applicatien for u permit +o apprepriate
reserved wokers filed by any persens TFhis allews the holder &o
appear at 4 hearing before the department to assert dis
entdtedement de protecedien,”

auth: 85-1-201, MCA. Imp: 85-2-316, MCA,
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15. The board is amending the rule to further clarify the
status of a reservation. As defined in 85-2-102, MCA, a
reservation is an appropriative right, As such, the reservant
has standing as an objector in water rights proceedings. The
deleted matter is superfluous in the context of the retained
portion of the rule.

"36.16.112 INDIVIDUAL PROJEEFS USERS (1) The act does
not provide for Lhe water reservations of water by individuals.
A water reservation right must be held by the rLeservant appiicant
if approved by the board and may not be transferred in whole or
in part to private individuals or entities. BRowever, an
applicant's regquest for a reservation is appropriate ceuid be
proper If it is were £e pe based on and on behalf of the needs of
a number of individual userss previded that the diskributien
system and obher faesilities for the use of the water under the
reservation are owned or contrelled by +he applicant.”

Auth: 85~1-201, MCA. Imp: 85-2-316, MCA.

16. The hoard is proposing the amendment in order to
delete reference to the need for an applicant to own or control a
project.,

"36.16.113 ENVIRONMENTAL, IMPACT STATEMENT (EIS)

(1) The necessity for an EIS must be evaluated en a ease
by ease basis for each reservation application request and is
geverned as required by the Montana Envirommental Policy Act
+MEPA} , the Montana Water Uge Act, and board and department
regulations and guidelines rules.

(2) Howevery 4if severai appliicetiens for reservations of
water are veseived er are cxpected Lo be received within 4 shore
+ime periedy & A cumulative programmatic EIS may be prepared if
several applicatlons are received or expected to be filed for
yater in a common drainage basin the tetal size of the eumulative
requests indicote an £I8 48 necessary.

(3) Phe An EIS, if required, shall be prepared by the
department or its designee prier +e gufficiently in advance of
board action on the reservation application to aliow for full
public revieyw and comments <43 Phe department shail cempiie the
#3868 , 4If necessary, aad 4¢ the department may reguire the
applicant to submit =uweh information as is neeessary needed to
enable 4& to ggsess eompile the impacts of the proposed
reservation £3¥8." :

Auth: 85-1-201, MCA, Imp: 85-2-316, MCA.

17. The board is proposing the amendment to clarify the
statutory requirement and the current rule. Changes are
non-substantive,

"36.16.114 FEES AND COSTS (1) As required by ARM
36,12.1034, a $100 fee ahaell must be paid to the department when
filing an application for reservation of water. 1In addition to

the $100 fee and Aas te?uired by section 85-2-316, MCA, the
epartment's costs of glving notice, holding the hearing,
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conducting investigations, and making recordss incurred in acting
upon the application to reserve water, except the cost of
salaries of the department's personnel, shail must be paid by the
applicants, unless waived b¥ the department upon a showing of
good cause, The applicant is also requlred to pay fees needed

for EIS preparation as prescribed in 85-2-124, MCA, If an

application Is for an Instream use, the department ghall

determine a fee be id to the department after consultétion with
he applicant, ©The departmend sggii biil the appiicant ?of those
rgesy

Auth: 85-2-201, MCA, Imp: 85-2~316, MCA.

et

18. The board is proposing the amendment to further
clarify statutory reguirements and the current rule. Changes are
non-gubstantive,

"36.16.116 APPLICARILITY (1) These rules apply to all

Migsouri Basin reservation appliications and to all applications
filed with the department after May 1, 1986, are applicabie 4o
applications for reservations of water pending en the effective
date of these rules a3 well an otbhers submitied thereafters Any
Applications pending en the effcetdive date of these rules shaid

be amended to conform 4o the requirements of these rules”
Auth: 85-1-201, MCA, Imp: 85-2-316 and 331, MCA.

19. In proposing the amendment the board recognizes there
are several Eublic entities who are preparing applications in
accordance with the current rules. Accordingly, there iz a need
to clarify which parties must conform to these proposed rules.
Ag stated, the amendment allows applicants applying to the
department prior to May 1, 1986 to conform to the current rules,
thus avoiding the expenditure of additional funds and time by
applicants who have been preparing applications which conform to
the current rules, On the other hand, all applications submitted
for reservation of water in the Missouri Basin prior to May 1,
1986 for which no action has yet been taken by the board, must
conform to the revised rules. Any required changes to these
applications to make them conform to the revised rules are
primarily procedural in nature and do not substantially impair
any rights of the applicants. Compliance with the revised rules
by all Misgouri River applicants serves the important public
purpose of assuring that all applications are standardized for
fair comparison by the board when it issues its 1991 order for
reservatfon of waters in the Missouri Basin. 1In view of this
¢ircumstance, the department will assist those applicants in
revising thelir submitted drafts so as to assure conformance with
these proposed rules.

20. The board is proposing to repeal ARM 36.16.109 and
36.16.,115 in their entirety. (Full text of the current rules are
located on pages 36-~341 and 36-343, Administrative Rules of
Montana.)
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21. fThe hoard proposes to repeal ARM 36.16.109 because it
has been incorporated into proposed Rule IV. The board proposes
to repeal ARM 36,16,115 because the Yellowstone reservation
process was finalized in a 1978 board order.

22. The proposed adoptions for new rules are as follows
(in addition to those proposed in earlier sections of this
notice):

"VI. APPLICATIONS IN MISSOURI RIVER BASIN Lll Applicants
seeking a water reservation Th the Missourl River basin shall
submit correct and complete applications prior to July 1, 1989,
The board shall make a final determination on all applications
pefore December 31, 1991. The priority date of Missouri
reservation applications submitted prior to July 1, 1989 and
granted prior to December 31, 1991 is July 1, 1985. Applications
for water reservations in the Missouri basin will be accepted
after the July 1, 1989 deadline, but the priority date shall be
the date of the board order granting the reservation.*

Auth. 85-1-201, MCA. Auth Extension: Sec. 22, Chapter
573, L. 1985. Imp: 85-2-331, MCA,

"yIl. CHANGES AND TRANSFERS (1) Points of diversion and
places of storage and use not indicated in the original public
notice of the reservation may be included in the reservation at a
later date if approved by the board.

(2) A water reservation may be transferred to a new owner
without loss of priority if the transferee is qualified to
regserve water pursuvant to 85-2-316(1), MCA, and if the transfer
is approved by the board.

(3) all decisions regarding changes and transfers shall
reflect the decision criteria listed in [Rule Vi,"

Auth: 85-1-201, MCA, Imp: 85-2-316, MCA.

23, The board is proposing Rule VI to reflect new
statutory requirements resulting from the passage of House Bill
680 during the 79th Montana legislative session. The board is
proposing new Rule VII to formalize a change and transfer process
that hasg been developed as a result of changes in and transfers
of certain Yellowstone reservations.

24, Interested parties may present their data, views and
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to the Board of
Natural Resources and Conservation, 1520 East Sixth Avenue,
Helena, Montana, 59620, no later than July 18, 198¢€.

5. G. Steven Brown, Helena, Montana, will preside over
and conduct the hearing.
DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

v b . Lo N
BYY . O e s MR ey
GORDON G. HOLTE, CHAIRWAN
BOARD OF NATURAL RESOURCES

AND CONSERVATION
Certified to the Secretary of State, May 19, 1986.

[
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION) NOTICE OF THE PROPOSED ADOPTION
of New Rules I, II, ITI, and ) of New Rules I, II, III, and IV

IV relating to the seven day ) relating to the seven day
credit limit of cigarette and) credit limit of cigarette and
tobacco products. ) tobacco products.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On June 30, 1986, the Department of Revenue proposes to
adopt new Rules I, II, III, and IV relating to the seven day
credit limit of cigarette and tobacco products.

2. The rules as proposed to be adopted provide as follows:

RULE I GENERAL POLICY (1) Under 16-10-305, any extension or
acceptance of credit for more than seven business days is a
violation by the wholesaler and the retailer. Where there is a
mutual violation of law and/or these rules, the punishment given
to the wholesaler and retailer will be equal. Where the retail-
er agrees to pay within seven days but fails to do so, no viola-
tion of the law will be considered to have occurred unless such
violations become a pattern and practice of the retailer, or the
agreement is a sham.

AUTH: 16-10-104 MCA; IMP: 16~10-305 MCA,

RULE II COMPLAINTS AND INVESTIGATIONS (1) All complaints
for violation of 16=10-305 and/or these rules must be received
in writing. No anonymous or oral complaints will be considered
by the department.

(2) The department will not consider small or trifling
complaints or complaints where the cost of the investigation
will exceed the amount of the extended credit.

(3} Upon receipt of a complaint, an investigation will be
conducted of the wholesaler's and retailer's entire records for
the applicable period. If the department finds sufficient cause
and believes prosecution of the alleged viclation will aid in
collection of cigarette and tobacco products taxes, the depart-
ment will proceed pursuant to 16-10-403,

AUTH: 16-10-104 MCA; IMP: 16-10-305 MCA.

RULE III RECQRDS (1) Cigarette and tobacco product whole-
salers shall keep and maintain records at their place of busi-
ness of all cigarette or tobacco products furnished or sold to
retailers. These records must contain the following informa-
tion: -
(a) name and address of each retailer;

(b) date the cigarette or tobacco products were sold;
(c) date the c¢igarette or tobacco products were delivered;
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(d) item or items sold »Hr Furaniched;
{(e) retailer cost per item; and
{£) date the wholesaler received payment.
(2) Commercial records or invoices may be used if they
contain the information listed in subsection(l) (a) through (f).
(3) The records or invoices shall be maintained for three
ears.
KUTH: 16-10-104 MCA; IMP: 16~-10-305 MCA.

RULE IV DATE OF MAILING AS DATE OF PAYMENT {1) The date
of payment shall be consgidered to be the date of mailing the
payment. The date of mailing shall be determined by reference
to ARM 42.3.111.

AUTH: 16~10-104 MCA; IMP: 16-10-305 MCA.

3. The Department proposes to adopt Rules 1 through TV
relating to the seven day c¢redit limitation on sales of ciga-
rette and tobacco products to enforce the provisions of
16-10-305, MCA, and to ensure the timely payment of taxes on
cigarette and other tobacco products. Rules I and 1Ii are
designed to minimize trivial complaints and to emphasize that
any violation involves two parties who are equally to blame
under the law. Rule III lists the specific records that must be
maintained by the wholesaler in order for the Department to
enforce 16=-10-305, MCA. Rule IV defines the date of payment for
the Department's enforcement of 16-10-305, MCA.

4. Interested parties may submit their data, views, or
arguments either orally or in writing to:

Irene L,aBare

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than June 26, 1986,

5. If a person who 1is directly affected by the proposed
adoptions wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Irene LaBare at the above address no later
than June 26, 1986,

6. If the agency receives requests for a public hearing on
the proposed adoptions from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed adop-
tions; £rom the Administrative Code Committee of the Legisla-
ture; from a governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearine will ke held at a later date. Notice of the
hearing will be publighed in the Montana Administrative Regis-
tar. ®em percent of thoese perseons dirwctly affected has been
determined to he 25,
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7. The authority of the Department to maksa the proposed
adoptions is based on § 16~10-104, MCA, and § 3, Ch., 139, Laws
1985, and the rules implement § 16~10-~305, MCA.

i Ira Slasar,
D. LaFAVER, Director
tment of Revenue

Certified to Secretary of State 05/19/86
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF OCCUPATIONAL THERAPISTS

In the matter of the adoption ) NOTICE OF ADOPTION
of new rules concerning ) OF NEW RULES FOR PRO-
licensing, procedure, disci- ) CEDURE, LICENSING AND
)
)

pline for occupational DISCIPLINE OF OCCUPATION-
therapists AL THERAPISTS

TO: All Interested Persons:

1. On March 27, 1986, the Board of Occupational
Therapists published a notice of public hearing to consider
the adoption of new rules I (8.35.101), II and III (8.35.201
and 8.35.202) and IV through XVI (8.35.401 through 8.35.413)
at page 412, 1986 Montana Administrative Register, issue
number 6. The public hearing was held at 10:00 a.m. on April
21, 1986, in the conference room of the Department of Commerce
at 1424 9th Avenue, Helena, Montana.

2. The board has adopted the rules as proposed with the
following changes recommended by the Legislative Code
Committee.

3. They would like the Implementing section in rule VI
(8.35.403) Applications for Licensure changed from 37-24-307,
MCA to 37-24-302, MCA.

4., The Code Committee would like the following change
made in rule VIII (8.35.405) Examinations, subsection (1) and
would like the Authority section changed from 37-24-202, 202,
MCA to 37-24-201, 202, MCA.

" VIIT (B.35.405) EXAMINATIONS (1) For the purposes of
section 37-24-304(2), MCA, the board adopts as its examination
the examinations in existence on May 30, 1986 offered through
the American Qccupational Therapists Association.

(2) through (6) will remain as proposed."”

Auth: 37-24-201, 202, MCA Imp: 37-24-304, MCA

5. They would also like the following change made to
rule IX (8.35.406) Pass/Fail Criteria:

"IX. PASS-FAIL CRITERIA (1) The board will utilize the
pass/fail criteria in existence on May 30, 1986 of the
American Occupational Therapists Association.”

Auth: 37-24-201, 202, MCA Imp: 37=-24-304, MCA

6. The Committee would like the following change made to
rule XIII (8.35.410) Reciprocity as follows:

"XIII (8.35.410) RECIPROCITY A person licensed under
the laws of another state that has licensure requirements at
least as stringent as the requirements of Chapter 24, Title
37, MCA, or the persem who meets the requirements for
certification as an Occupational Therapist registered (OTR) er
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a certified Occupational Therapist Assistant (COTA)
established by the American Occupational Therapists

Association may apply for licensure using the same application

and procedures as an in-state licensee."

Auth: 37-24-201, 202, MCA Imp: 37-24-305, MCA

7. The Board concurred with the recommendationg of the

Code Committee and the changes have been made.
8. No other comments or testimony were received.

BOARD OF OCCUPATIONAL
THERAPISTS

DEBRA AMMONDSON, CHAIRMAN

Certified to the Secretary of Stdte, May 19, 1986.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PHARMACY

In the matter of the amendments
of 8.40.403 concerning examin-

NOTICE OF AMENDMENTS
OF 8.40.403 EXAMINATION
FOR LICENSURE AS A REGIS~

TERED PHARMACIST and 8.40.
1003 APPROVED PROGRAMS

)
)
ation and 8,40.1003 concerning )
approved programs )

)

TO: All Interested Persons:

1. On March 13, 1986, the Board of Pharmacy published a
notice of amendments of the above-stated rules at page 305,
1986 Montana Administrative Register, issue number 5.

2. The board has amended the rules exactly as proposed.

3. No comments or testimony were received,

BOARD OF PHARMACY
D. WAYNE BOLLINGER, R.PH.
PRESIDENT

WOOD, " COoU

Certified to the Secretary of State, May 19, 1986,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFCRE THE BOARD OF PRIVATE SECURITY PATROLMEN
AND INVESTIGATORS

In the matter of the amendments
of 8.50.423 concerning defini-
tions, 8.50.424 concerning
temporary employment, 8.50.

427 concerning experience
requirements, 8.50.431 con-
cerning insurahce requirements,
8.50.437 concerning fees, and
proposed adoption of new rules
1 (8.50.438) and II (8.50.439)
concerning probationary invest-
gators and assessments

NOTICE OF AMENDMENTS
AND ADOPTIONS OF NEW
RULES FOR PRIVATE
SECURITY PATROLMEN
AND INVESTIGATORS

TO: All Interested Persons:

1. ©On March 27, 1986, the Board of Private Security
Patrolmen and Investigators published a notice of public
hearing to consider the amendments and adoption of the above-
stated rules at page 419, 1986 Montana Administrative
Register, issue nhumber 6.

2. Both the Legislative Code Committee and the
Legislative Council suggested Authority Extension Sec.10,
Chapter 647, Laws of 1985 be added to each amendment and each
new rule.

3. The Code Committee also suggested the Implementing
sections under 8.50.423 Definitions should be changed to Sec.
37-60-101, 105, 202, 409, MCA.

4. The Board concurred with these suggestions and the
changes have been made.

5. The Board amended and adopted the rules as proposed
with the following changes:

"8.50.423 DEFINITIONS (7) will be adopted as proposed.
(8) will be deleted.,"
Auth: 37-60~202, MCA Imp: 37-60~101, 105, 202, 409,

MCA

"8.50.424 TEMPCORARY EMPLOYMENT WITHOUT REGISTRATION OR
IDENTIFICATION CARD (1) o (3) and (5) - (8) remaln the same.

(4) Any person hired by a licensee under the provisions
of 37-60-308 shall be issued a temporary license by the board.
Within 5 days of hiring such person, the licensee must provide
the employee's name and address to the board, and the licensee
must submit a quarterly report to the board detailing the
cumulative number of days or hours the temporary employee has
been employed."

Auth: 37-60-202, MCA Imp: 37-60-302, MCA
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"8.50.431 INSURANCE REQUIREMENTS (1) All licensees
regulated by Title 37, Chapter 60, MCA, execept private
investigatorsy shall file with the board, a certificate of
insurance evidencing a comprehensive general liability
coverage for both licensees and employees for bodily injury,
and property damage; the broad form comprehensive general
liability endorsement which includes the following: personal
injury and property damage with endorsement for assault and
battery and personal injury, including false arrest, false
imprisonment, wrongful entry, mental anguish, defamation and
discriminatien.

(2) was adopted as proposed."

Auth: 37-60-202, MCA Imp: 37-60-202(8), MCA

"1, (8.50.438) PROBATIONARY PRIVATE INVESTIGATOR Any
person who does not meet the requirements for age, employment
experience and written examination, as required by 37-60-
303(2) and (3), may be sponsored by a licensed private
investigator to apply for a probationary registration or I.D.
card. In addition to the information listed in an application
for licensure, the sponsor shall detail the age, experience or
examination qualifications which are lacking and explain how
training and experience and direct supervision will be
provided during the probationary period, and how long the
probationary peried is expected to last. A probationary
private investigator shall operate only under the authority
and permission of the sponsor listed on his probationary
registration or I.D. card. The probationary period shall last
until the statutory reguirements have been met or the
probationary card has been terminated by the board."

Auth: 37-60-202, MCA Imp: 37-60-202(13), MCA

6. Rules 8.50.427, 8.50.428, 8.50.437 and new rule II
(8.50.439) were adopted exactly as propesed.
7. No other comments or testimony were received.

BOARD OF PRIVATE SECURITY
PATROLMEN AND INVESTIGATORS
CLAYTON BAIN, CHAIRMAN

tatd, May 19, 1986.

Certified to the Secretary of
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF VETERINARY MEDICINE

In the matter of the amendments ) NOTICE OF AMENDMENTS OF
of 8.64.501 concerning applica- ) 8.64.501 APPLICATION
tions and 8.64.503 concerning ) REQUIREMENTS AND 8.64.503
examinations, and the adoption )} EXAMINATION FOR LICENSURE
of new rule under sub=chapter ) AND ADOPTION OF NEW RULE
4 concerning disciplinary ) I (8.64.405) DISCIPLINARY
actions ) ACTIONS

TO: All Interested Persons:

1. On March 13, 1986, the Board of Veterinary Medicine
published a notice of amendments and adoption of the above-
stated rules at page 316, 1986 Montana Administrative
Register, issue number 5.

2. The board has amended and adopted the rules as
proposed with the following changes suggested by the
Legislative Council.

3. In B.64.501(2), the sentence should read ". .
Interstate Reporting Service or its equivalent." Also in
(3)(b) the address for the American Veterinary Medical
Association, E.C.F.V.B., should be 930 North Meacham Road
instead of 903 North Meacham Road.

4. In 8.64.503 (3) the last sentence should read ". .
.or must retake the National Board Examination and/cr Clinical
Competency Test if the five year allowance period has expired.
The word "examination" has been deleted.

5. The Legislative Council also noted that the reasons
of necessity for new rule I (8.64.405) were insufficient and
suggested the following reasons be included for the adoption
of this rule: "This rule is necessary because the Board
wishes to be able to impose a variety of sanctions depending
on the circumstances of the offense. A formal definition of
those sanctions and circumstances is necessary to ensure due
process."

3. No other comments or testimony were received.

BOARD OF VETERINARY MEDICINE
WILLIAM D. MCFARLAND, D.V.M.

Certified to the Secretary of May 19, 1986.
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BEFORE THE DEPARTMENT OF FISH,
WILDLIFE, AND PARKS OF THE STATE
OF MONTANA

In the matter of a new rule )
relating to fish plants by the )

NOTICE OF ADOPTION OF A NEW
RULE RELATING TO FISH

department or commercial ) PLANTS, 12,7.701
hatcheries. }
To: All interested persons:

1. On March 27, 1986, the Montana Department of Fish,
Wildlife and Parks (Department) and the Montana Fish and Game
Commission (Commission) published a proposed rule that would
authorize certain fish plants by the Department or fish plants
by commercial hatcheries as approved by the Department. This
notice was published at pages 429-431 of the 1986 Montana
Administrative Register, Issue No. 6. The public hearing was
rescheduled in a notice published on 2pril 10, 1986 at page
497 of the 1986 Montana Administrative Register, Issue No. 7.
On May 15, 1986, a public hearing was held before the Montana
Fish and Game Commission in Helena, Montana.

2. The Commission has adopted the rule as proposed with
the following changes:

12,7.701 AUTHORIZATION FOR DEPARTMENT AND COMMERCIAL FISH
PLANTING (1) The fish species on the following list and those
Iisted in 87-5-714, MCA, may be introduced or transplanted by
the department. This includes plants made by the U.S. Fish
and Wildlife Service fish hatcheries at the department's
request, commercial hatchery stocking of licensed private and
commercial ponds when approved by the department, and
commercial hatchery stocking of waters on private lands when

approved by the department.

Common Name

White sturgeon

Pallid sturgeon
Shovelnose sturgeon
Paddlefish

Goldeye

Mountain whitefish

Pygmy whitefish

Coho salmon

Westslope cutthreoat trout
Yellowstone cutthroat trout
Atlantic salmon

Bull trout

Splake

Arctic grayling

Montana Administrative Register

List of fish species approved:

Scientific Name

Acipenser transmontanus
Scaphirhynchus albus
Scaphirhynchus platorynchus
Polyodon spathula

Hiodon alosoides

Prosopium williamsoni
Prosopium coulteri
Oncorhynchus kisutch

Salmo clarki lewisi

Salmo c¢larki bouvieri

Salmo salar
Salvelinusg

confluentus

Salvelinus fontinalis-
Salvelinus namaycush hybrid
Thymallus arcticus
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Pearl dace

Creek chub

Northern redbelly dace
Finescale dace
Flathead chub

Sturgeon chub
Sicklefin chub

Lake chub

Emerald shiner

Sand shiner

Brassy minnow

Plains minnow

Western silvery minnow

Fathead minnow
Longnose dace
Redside shiner
Smallmouth buffalo
Bigmouth buffalo
Channel catfish
Stonecat

Burbot

Plains killifish
Mosquitofish

Brook stickleback
Sauger

Towa darter
Mottled sculpin
Slimy sculpin
Torrent sculpin
Shorthead sculpin
Spoonhead sculpin
Walleye-sauger hybrid

-950-

Semotilus margarita
Semotilus atromaculatus
Phoxinus eos

Phoxinus neogaeus
Hybopsis gracilis
Hybopsis gelida
Hybopsis meek1
Couesius plumbeus
Notropis atherinoides
Notropis stramineus
Hybognathus hankinsoni
Hybognathus placitus
Hybognathus argyritis

Pimephales promelas
Rhinichthys cataractae
Richardsonius balteatus
Ictiobus bubalus
Icticbus cyprinellus
Ictalurus punctatus
Noturus flavus

Lota lota

Fundulus zebrinus
Gambusia arfinis
Culaea inconstans
Stizostedion canadense
Etheostoma exile
Cottus bairdi

Cottus cognatus

Cottus rhotheus

Cottus confusus

Cottus ricei
Stizostedion vitreum x

Stizostedion canadense

(2) The commission concurs, in accordance with
authority under section 87-5-711, MCA, that the department’'s
experiences with and studies of prior fish plantings and the
requirements of the commission's rules on fish planting (ARM
12,7.601 and 12.7.602) constitute a scientific investigation
required by section 87-5-714, MCA, and the plan required by
Section 87-5-713, MCA, for those species 1listed in Section
87-5-714, MCA, or listed in subsection (1) of this rule.

AUTH: Section 87-5-704 and IMP: Section 87-5-704,
87-5-714 87-5-711,
87-5-713 and
8§7-5-714, MCA.

3. The Department presented testimony at the public
hearing in favor of the adoption of the proposed rule by the
Commission. Written comments were also received, The
following is a summary of those comments and the Department’'s
responses:
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Comment The United States Fish and Wildlife Service
(service) requested that the Walleye - Sauger hybrid
(Stizostedion vitreum x Stizostedion canadense) be added to
the list of fish species, The Department agreed with the
request in its oral testimony. The reasons for the request
are that the Department and Service have had considerable
experience with both parental species, that the Sauger is
native to eastern Montana, that the walleye-sauger hybrid is
sterile and will not reproduce, and that the hybrid has been
used extensively in South Dakota bv both the Service and the
state and it has also been used in Ohio and Michigan.

Response: The Commission agrees and has added the
walleye-sauger hybrid to the list in the rule.

Comment: The Department stated in oral testimony that
the scientific name for bull trout was incorrectly given and
should be Salvelinus confluentus. The Department also notes

that the scientific name for the western silvery minnow was
incorrectly given and should be changed to Hybognathus

argyritis.

Response: The Commission has corrected the scientific
name for bull trout and the western silvery minnow.

Three other persons commented favorable upon the rule and
either asked questions about the Department's fish planting
program or made suggestions concerning the present fish
planting program.

No other comments or testimony were received.

—y

Spe&cer S. Hegstad) Chailkman
Mon*tana Fish and me Commission

Certified to Secretary of State /7uﬁ7 /7 , 1986.
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BEFORE THE DEPARTMENT OF FISH,
WILDLIFE AND PARKS OF THE STATE
OF MONTANA

In the matter of the amendment )} NQTICE OF THE AMENDMENT
of rules pertaining to public ) OF ARM 12.8.202, 12.8.204,
use regulations on department ) 12.8.208, 12.8.210 and
lands and waters. } 12.8.212

TO: All interested persons

1. On March 27, 1986, the Montana Department of Fish,
Wildlife and Parks (Department) and the Montana Fish and Game
Commission {(Commission) published proposed amendments to ARM
12.8.202, 12.8.204, 12.8.208, 12.8.210 and 12.8.212 relating
to public use regulations on Department lands and waters.
The notice was published at pages 425-428 of the 1986 Montana
Administrative Register, Issue No. 6.

2. No comments or testimony werce received nor were any
requests for a public hearing received.

The Department and Commission have adopted the rules as
proposed.

?mwd o1 coary

Ronald G. Marcoux
Associate Director
Department of Fish,
Wildlife and Parks

Certified to the Secretary of State May 19 , 1986,
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BEFORE THE DEPARTMENT OF STATE
LANDS OF THE STATE OF MONTANA

In the matter of the adeption
of rules for consultation by
the Department of State Lands
with the State Historic Preser-
vation Office under the
Antiquities Act.

NOTICE OF ADOPTION
OF RULES FOR DSL'S
CONSULTATION WITH SHPO

To: All Interested Persons

1. On November 29, 1985, the Department of State Lands
published notice of a proposed adoption of rules concerning
consultation with the State Historic Preservation Officer at
page 1849 of The Montana Administrative Register, 1985 Issue
No. 22.

2. The Department has adopted the rules with the follow=-
ing changes:

26,2,801 (RULE T) POLICY STATEMENT The purpose of this
subchapter is to implement Title 22, Chapter * 3, Part 4, MCA,
the Montana Antiquities Act, through the establishment of
administrative procedures. The department shall conform to the
following rules in the systematic consideration of antiquities
on state lands prior to reaching a final decision on actions
requiring compliance with the Montana Antiquities Act. These
rules are not intended to require absolute protection of all
antiquities but are meant to avoid or mitigate damage to
antiquities when feasible.

26,2,802 (RULE T7) DEFINITION OF TERMS As used in this
subchapter, unless the context clearly indicates otherwise, the
additional definitions apply:

(1) "Antiquities" means heritaqge properties or
paleontological remains.

(2) "Department" means the Montana department of state
lands.

{(3) "Effect" means a change in the integritv of location,
design, materials, workmanship, feeling or association of an
antiquity that contributes to its significance, The term

includes isolation from or alteration of the surrounding
environment, neglect of the property resulting in its deterio-
ration or destruction, transfer or sale without adequate
conditions or restrictions regarding preservation, maintenance
or use, and destruction or alteration, either partial or total.
For heritage properties only, the term includes_introduction of
vigsual, audible or atmospheric elements that are out of charac-
ter with the property or alter its setting.

431 (4) "Emergency actions" include, but are not limited

to:
(a) projects to repair or restore property or facilities
damaged or destroyed as a result of a disaster when a disaster
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has been declared by the governor or other appropriate gnvern-
ment entity;

(b} repalirs to public service facilities immediately
necessary to maintain service; or

(¢} projects, whether public or private, undertaken to
prevent or mitigate immediate threats to public health, safety,
welfare, or the environment.

+43> (5) "Department action" means the department's deci-
sion to deny or approve an application for an easement, lease,
or other certificate necessary for conducting activity upon or
beneath the surface of state lands or under water on state
lands if the approved activity weuld-resule-in-subseaneial
physieal-change-beltow-or-on-the-surface-of-the-carehr-inetuding
buildingay-aeructureg-or-sites will or might have an effect on
antiquities or the department decision to proceed with an
action that will or might have an effect on antiquities,
"Department action" does not include decisions regarding a
state mineral estate where the surface estate is not in state
ownership,

(6) "Known antiquities" means antiquities on record with
SHPO, the department, or the Montana statewide archeology
files.

453 (7) '"Heritage property" means any district, site,
building, structure or object located upon or beneath the earth
or under water that is significant in American history, archi=-
tecture, archaeology or culture.

46} (8) "Paleontological remains" means fossilized plants
and animals of a geological nature found upon or beneath the
earth or under water which are rare and critical to scientific
research.

(9) "SHPO" means the historic preservation office provid-
ed for in 2-15-1512 wMcCA.
{10} "Significant," as used in subsection (7} above, means

the quality in American history, architecture, archeology, or
culture that is present in districts, sites, structures, or
objects of state and Jocal importance that possess integrity of
location, design, setting, materials, workmanship, feeling, and
association and:

{a) that are associated with events that have made a
significant contribution to the breoad patterns of our history;

(b} that are associated with the lives of persons signif-
icant in our past;

{(c) that embody the distinctive characteristics of a
type, period, or method of construction, or that represent the
work of a master, or that possess high artistic values, or that
represent a significant and distinguishable entity whose
components may lack individual distinction; or

(d) that have yielded, or may be likely to vield, infor-
mation important in prehistory or history.

26.2.803 (RULE III) INITIAL CONSULTATION (1) The
department shall consult with SHPO early in any decision making
process leading to a department action. The department's
initial request to SHPO for consultation shall include the
following information:

10-5/29/86 Montana Administrative Register



-955-

(a) a description of the proposed department action;

(b) a legal description of the state-ewnmed lands affected
bv the proposed action;

(c) a description of the previous use and classification
of the lands;

(d) +he-slepe-and-vegetatien physical characteristics of
the proposed action area, including slope, vegetation,
availabiltv of game, and proximitv of water, if knowns, and a
topographic map, if available;

(e) known er-pesaible antiquities and digtricts, sites,
structures, and objects that the department determines may be
antiguities on the affected state lands; and

{f) the effect on known antiquities and districts, sites,
structures, and objects listed pursuant to (e} above; and

+£} (g) proposed mitigation or evaluation measures to be
taken by the department en-kmewn-eultural-reseurees, if any,
prior to or following the approval of the action.

(2) If the proposed action involves changes to, or
removal of an existing building-e» structurey or feature, the
department shall also provide the following to SHPO:

(a) photographs of the buiiding-ew structures or feature;

and

(b) information, including dates, on construction,
construction materials and their origin, dimensions, previous
use, amd alterations, integrity of setting, and physical
integrity of the structure, if available.

(3) In the initial consultation, the department shall
request SHPO to:

(a) determine whether the state lands to be affected by
the department action have been prefessaienaliy adequately
surveyed in-e-systematie-manner and an adequate record of
antiquities and other sites, structures, and objects prepared;

(b} recommend whether a professional syasetemakie survey of
the state lands to be affected by the department action should
be conducted prior to the proposed action;

{c} determine the relative value of any districts, sites,
structures, and objects identified under (1) (e) above; and

4e> (d) review the department's proposed mitigation plan,
if any, and recommend appropriate mitigation or aveidance
actions, if any, necessarv to protect known antiquities on
state lands, including:

(i) monitoring of the proposed action;

(ii) special protective stipulations to the project
approval, including data retrieval, recordation, or interpreta-
tion:

(iii} modification of project design to avoid disturbances
of known antiguities sites; er

(iv) abandonment of the proposed project; anrd or

(v) data retrieval and recordation of the antigquity if
the effect is unavoidable.

{d}-—~detarmine-—the-retative-value-of-any-previeusiy
identified-aites-or-buitdingsy

(4) 1If the department receives no consultation response
from SHPO within 10 working davs from delivery of its request,
the department shall consider SHPO consultation complete and
may proceed with consideration of the propesed department
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action. The department may extend this deadline for large or
complex consultation requests.

26.2.804 (RULE 1V) DEPARTMENT CONSIDERATION OF SHPO RECOM-
MENDATION

If SHPO responds to the department's initial consultation
request, the department shall consider that response and
determine if actions other than those proposed in its initial
consultation request pursuant to Rule IIT(1)<4£} (g) are appro-
priate. The determination of whether to implement SHPO's
recommendations rests solely with the department, The depart-
ment shall follow the following procedure:

(1) If SHPO recommends a professional euwléuyralt-weseunree
antiquities survey and:

(a) the department accepts that recommendation, the
department shall cause a survev to be conducted and conduct a
post-survey consultation in accordance with Rules V amd-¥E; or

(b) the department rejects that recommendation, the
department shall notify SHPO of its determination in writing
and document therein its reasons and the level of identifica-
tion and protection of the antiquities that will be required,
The department may not proceed with the proposed action until
five working days after written notice to SHPO., The department
shall afford or require for the antiquities the highest degree
of identification and protection feasible within the con-
straints of time, personnel, budget, and its trust responsibil-
ities.

(2) If SHPO's response does not include a recommendation
for a professional euieurait-reseuree antiquities survey and:

(a) the department's determination is to implement all
SHPO's recommendations, if an the department shall notify
SHPO of its determination in writing, proceed with the depart-
ment action, and implement the recommendations; or

(b) the department's determination is to not implement all
or part of SHPO's recommendations, the department shall notify
SHPO of its determination in writing and document therein its
reasons and the level of identification and protection of
antiquities that will be required. The department shall afford
or require for the antiquities the highest degree of identifi-
cation and protection feasible within the constraints of time,
personnel, budget, and its trust responsiblities, The depart-
ment may not oroceed with the proposed action until five
working days after delivery of writtep notice to SHPO, If ie
the department within those five working days receives written
notice from SHPO that SHPO continues to disagqree with the
department's decigion, the department shall consult with SHPO
in person or by telephone. The department shall document the
substance ef-this of SHPO's comments and the department's
response and may then proceed with #he mitigation measures and
prepesed the action,

26,2,805% (RULE V) PROFEGSIONAL-CULFURAL-RESOUREE
POST-SURVEY CONSULTATION (1) If the department requires a
professional survey, it shall file with the SHPO all survey
reports, including maps, photographs and site forms, immediate-
1v upon eempteeiem receipt of the final survev report. An
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analysis of site value must be included in the survey report.
The department shall also request a written determination from
SHPO of which properties, if any, identified in the survey are
antiquities; amd which antiquities, if any, may be affected by
the department action; and comments on the plan of avoidance,
mitigation, or documentation.
t2}--Untesa-ie-receives-a-determination-from-SHPO-within
i5-werking-days-ef-itn-requesksy-the-department-may-eonsider-the
asgessment-compiete-and-may-proceed-with—implementation-of
Ritigating-measures-as-apprepriates——Phe-deparemene-nay-extend
this-desdiine-£for-thosc-assesaments—that-invelve-targe-or
eomplex-propesatss
AYFHt~-22~3~4245;-MEAs—-EMP+-=32=3~ 4747 -MEA+

RUEB-¥i---POGFP-GURVE¥-CONGUELEPATEON=-~t1 )}~ T E7-within-the
time-Iimres-of-Rule-¥{2}7-GHPO-noktifies-the-deparement-that-the
prefessienai~enlturat-ressuree-gurvey-has~identified-antiqui-
ties-as-pregent-and-potentiativ-affected-by-the-deparementls
prepesed-action;-the-deparement-shall-provide-HPO-with~ibs
assesament-of~the-propescd-actionla-cffest-and-either-a-propos—
al-for-mivigation-or-aveidancea~ar-documentation-that-mitigation
or-aveidance—is-nek-neecessary-eor-nor-feagibier

(2) Unless the department receives comments from SHPO
regarding its assessment and proposal for mitigation, er avoid-
ance, or documentation within #6 15 working days of the deliv~
ery of the department’'s asszessment and proposal to SHPO, the
department may consider the consultation complete and may
proceed with its consideration of the proposed action. The
department may extend this deadline for those assessments that
involve large or complex proposals.

(3) If SHPO responds to the consultation request within
the time limits and:

(a) the department's determination is to implement all
SHPO's recommendations, if any, the department shall notify
SHPO of its determination in writing, implement the recommenda=-
tions, proceed with the department action, and-implement—kthe
xegommendations; or

(b) the department's determination is to not implement all
or part of SHPO's recommendations, the department shall notify
SHPO of its determination in writing documenting therein its
reasons and the level of identification and protection of
antiquities that will be required. The department shall afford
or require for the antiquities the highest degree of identifi-
cation and protection feasible within the constraints of time,
personnel, budget, and its trust responsibilities. The depart-
ment may not proceed with the proposed action until five
working days after delivery of written notice to SHPO. Tf &
the department receives written notice from SHPO that SHPO
continues to disagree with the department's decision, the
department shall consult with SHPO in person or bv telephone.
The department shall document the substance of SHPO's comments
and the department's resgponse and may then proceed with mitiga-
tion and the action.

(4) The determination of whether to implement SHPO's
recommendations rests solely with the department.
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26.2.807 (RULE ¥i¥ VI) DISCOVERY OF ANTIQUITIES AFTER
COMMENCEMENT OF PROJECT (1) As is required in part by
22-3-435, Amy a person who discovers antiquities on state lands
administered by the department or who finds that an operation
licensed or otherwise entitled by the aeake department may
damage antiguities on state lands administered by the depart-
meént shall immediately cease any activity that may affect the
antiguities, promptly report the discovery or finding to SHPO
and the department, and skail take all reasonable steps to
preserve the antiguities.

(2) If a determination that no antiquities are present was
made prior to commencement of a project, but possible
antiquities are subsequently discovered during implementation
of the agency action, the department shall:

(a) cause work on the project that could alter the
possible antiquities to immediately halt and not resume until
the consultation process is completed;

(b) conduct a preliminary evaluation to determine whether
antiquities-are-present the properties identified are antigui-
ties and, if so, appropriate protection or mitigation measures;
and

(c) notify SHPC of the discoverv and make-a request
for-an-asgsesoment-of-whether-antiguikiea-are-present concur-
rence with preliminary evaluations and any mitigation measures
proposed.

(3) If the department does not receive a response from
SHPO within five working days, the department may consider the
consultation complete and may resume the project with whatever
mitigation or protective measures it considers appropriate.
The department may extend this deadline for these assessments
that involve large or complex discoveries,

(4) If SHPO files with the department within five days an
assessment identifying antiquities, the department shall follow
the procedures for the consideration of antiquities contained
in Rule IV prior to resumption of the project.

26.2.808 (RULE ¥EF¥F VII) DEPOSIT OF MATERTALS RELATED TO
ANTIQUITIES SITES The department shall deposit with SHPO all
inventory reports produced during site or buiidinmg structure
identification and evaluation, and other pertinent materiais
documents generated during mitigation, unless otherwise agreed
by SHPO. These materials include maps, architectural plans,
photographs, and inventory site formsy., and-euiturai-materials
that-may-be-processed-and-tabeicd-for-arehivel-and-museum
storage~by~SHPO+r The department shall, when possible, provide
for the deposition of cultural and paleontological materials
through curation agreements with the Montana historical socie-
ty, the Montana university system, or another college, univer-

sity, or museum.

26.2.810 (RULE #¥ VIIT) ANTIQUITIES PERMIT REQUIREMENT
As provided in 22-3-432, Ne no person may excavate, remove, or
restore any antiquities on state land administered by the
department unless he has secured an antiquities permit from
SHPO. An-antigquities-permit-is-required-for-any-culeural
resource-testing-ackivity-on-state-tands-that-exceeds-a-routine
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inveskigatien-by-meons-ef-geandard-testing-procecdures-te
determine-the-presense-of-antiquitiess

26.2.812 (RULE ¥ IX) PROGRAMMATIC MEMORANDUM OF UNDER-
STANDING On a site-specific or project-type basis and with
good cause, the department may propose to SHPO procedures which
differ from those outlined above. Alternative procedures
agreed to by the department and SHPO may be incorporated into a
memorandum of agreement signed by both parties.

26,2.813 (RULE X% X) FEMERGENCY ACTION The department may
take or permit action substantially altering antiquities on
state lands that it administers without consultation with the
SHPO in an emergency situation. The department shall provide
whatever protection and recordation is pogsible, given the
exigencies of the situation. Within 38 five days or as soon
thereafter as possible following initiation of the action, the
department shall notify SHPO of the need for and the results of
the action.

3. The Department received written comments from The
State Historic Preservation Officer (SHPO), the Montana Archeo-
logical Association (MAA), Historical Research Associates
(BRA) , the Western Area Power 2ssociation (WAPA), Montana Power
Companv (MPC), Ethnoscience {Ethno), Region 1 of the U.S.
Forest Service (U.S.F.S$.), Barb Springer Beck (Beck), and the
staff of The Administrative Code Committee (Legislative Coun-

cil). At the public hearing on the rules held on December 30,
1985 in Helena, the Department received testimony from MPC and
the Montana Mining Association (MMA). Finally, the Department

consulted with SHPO at all significant stages in development of
the rules., A summary of the comments received and the Depart-
ment's responses are ag follows (citations in the comments
refer to the numbering system contained in the rules as ini-
tially proposed}:

(1) COMMENT: DSL should adopt these procedures for its
mine permitting function as well as its administration func-
tions, (USFS)

RESPONSE: The Montana Antiquities Act, which authorizes
the Department to adopt these rules, applies only to state
lands. It does not authorize the Department to adopt similar
procedures in administration of the mine land reclamation act
on private or federal lands.

(2) COMMENT: The proposed rules omit the requirement for
determination of site significance. Without this determina-
tion, DSL would be required to consider all sites. (USFS, Beck)

RESPONSE: The proposed rules require the Department to
protect "antiquities", which include "heritage properties” and
"paleontological remains."” The definition of these latter
terms incorporate the concept of significance by providing that
heritage properties have significance and that paleontological
remains are rare and critical to scientific research.
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(3) COMMENT: For manyv transmission line projects, WAPA
is required to consult with SHPO, The rules should provide
that DSL/SHPO consultation is net required in that situation.
(WPA)

RESPONSE: Rule IX provides that DSL and SHPO may, by a
Memorandum of Understanding, adopt alternative procedures on a
project type basis. This provides an adequate procedure to
avoid dual antiquities requirements for WAPA.

(4) COMMENT: The rules should identify the responsibili=-
ties of an applicant for an easement across state lands. When
must an applicant supply the information necessarv for identi-
fication of antiquities and mitigation? When the state or a
lessee requests electrical services, who is responsible for
this information? This includes provision of gas or electrical
services to state lessees. (MPC)

RESPONSE: The proposed rules provide procedures for
DSL/SHPO consultation. Thev do not regulate applicants for
easements and other land use authorizations. The department's
surface management rules regulate those applicants. The
department is currently drafting proposed amendments to its
surface management rules., Your concern will be addressed in
these amendments.

(5) COMMENT: Antiquities sites are vulnerable to loot-
ing. The Department should establish procedures to maintain
confidentiality of all site location information. (MPC)

RESPONSE: DSL agrees that location of certain sites
should remain confidential. However, a confidentiality provi=-
sion may violate the public's right to know granted by Section
9, Article IT of the Montana Constitution, The Department is,
therefore, not proposing a confidentiality rule,

(6) COMMENT: The time for SHPO's response to consulta-
tion request is unreasonably short, given SHPO's workload and
responsibilities to other agencies. A twenty-day response time
should be adopted. (Beck)

RESPONSE: The timeframes in the proposed rules are
established to allow DSL to respond to land use authorization
requests in a timely fashion. SHPO has not requested that
these timeframes be lengthened. The Department has provided
for extension for large or complex consultation request,

(7) COMMENT: The references throughout the rules to
"buildings or structures" should be reduced to “"structures”
because all buildings are structures., (Beck)

RESPONSE: The redundant language has been eliminated.
Also, "building" has been replaced with "structure."

(8) COMMENT: In Rules III, TV, and V, SHPO is given the
opportunity to respond to DSL consultation requests and DSI's
response to SHPO's requests, Due to the short time allowed for
SHPQ comments, these rules should be amended to begin the
response period upon delivery of DSL's communication. Current-
ly the rules could be interpreted to commence the response
period upon mailing. (SHPO)
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RESPONSE: The suggested language has been added.

RULE I

(1) COMMENT: The last line of Rule I provides a loophole
through which much activity could occur without mitigation,
preservation, or protection. The words "when feasihle" should
be deleted. (HRA)

RESPONSE: Section 22-3-424(1) provides that the antigui-~
ties rules shall provide for the identification and preserva-
tion of antiquities to avoid, "whenever feasible," actions that
substantially alter antiquities on lands owned by the state,
Elimination of the language objected to is not in accordance
with legislative intent and further would impede the Department
in fulfilling its school trust responsibilities,

(2) COMMENT: The rule incorrectly cites "Chapter 1" of
Title 22, instead of Chapter 3. (Legislative Council)
RESPONSE: The citation has been corrected,

RULE TI

(1) COMMENT: The proposed rules purport to apply to all
"state lands". They should be limited to apply only to lands
administered by DSL. (Legislative Council, MMA)

RESPONSE: Rules III through VI apply to each "department
action™ as that term is defined in Rule II(4). That definition
includes only those actions for which an easement lease or
other certificate from the Department is necessary for conduct-
ing activities on state lands., Therefore, these rules are
generally limited to lands administered by the Department,
Language limiting the scope of Rules VII, IX and XI has heen
added.

(2) COMMENT: The acronym "SHPO" should be defined,
{Legislative Council)
RESPONSE: A definition has been added,

(3) COMMENT: The term "significant" used in Rule II{(5)
should be defined. WNational Register eligibility e¢riteria
could be used. (Ethnoscience, MAA)

RESPONSE: A definition closely paralleling the National
Register criteria has been added,

(4) COMMENT: 1In Rule II(4), the term "substantial
physical change" should be clarified (MPC). The review of all
surface activities, as required in federal regulations, is
better than Jeaving it to the judgment of DSL, (HRA)

RESPONSE: A review of all activities resulting in physi-
cal change would require unnecessary consultations. The
definition has bheen changed to include any physical change that
will or could affect antiquities,

(5) COMMENT: The term "heritage propertv" should be
replaced by "gultural resource" to he consistent with widely
accepted terminology within historical and archeological
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professions, Rule V and subsequent rules use the accepted
terminology. (HRA)

RESPONSE: The Montana Antiquities Act recquires protection
of both heritage property and paleontological remains. The
term "antiquities" is preferred to "cultural resources” because
the latter term does not include paleontological remains. The
references to "cultural resources" in Rule V and subsequent
rules have been amended.

(6) COMMENT: A definition of the term "survev" should hbe
added. (MPC)

RESPONSE: There are different levels of professional
surveys. Which level is appropriate depends upon the situa-
tion, If SHPO is of the opinion that a certain level of survey
is appropriate, it mav include a recommendation in its consul-
tation response.

(7) COMMENT: A definition of the term "known antiguities”
should be added. (MPC)

RESPONSE: The definition proposed by the commentor has
been added.

(8) COMMENT: The definition of "heritage property"”
should include a reference to evaluation against National
Pegister criteria and may wish to add a 50-vear limit. (Beck)

RESPONSE: Significance criteria based on the federal
rules has been added., See response to Comment (3). The
bepartment does not wish to add a 50-year limit because it is
possible that sites or objects less than 50 years in age mavy be
significant.

(9) COMMENT: The definition of "department action”
should include DSL initiated actions. (SHPO)

RESPONSE: The requested change has been made,.

RULE TIT

(1) COMMENT: The steps in Rule III do not seem to relate
to the usual cultural compliance steps as clearly as they
could. (USFS)

RESPONSE: These rules are based upon the state rather
than the federal statute and are tailored to DSL administration
of its trust land.

(2) COMMENT: We gquestion whether ten working days is
adequate for SHPO to respond and suggest 15 working days be
substituted., (MAA, HRA)

RESPONSE: The timeframe allows DSL to respond to applica-
tions for land use authorization in a timely manner, SHPO has
not requested additional time. The rules do provide for
extensions in time for large or complex consultation requests.

(3} CCMMENT: TIn Rule III(1)(e), the term "possible
antiquities" is a vague term that regquires further explanation.
Also, DSL should determine the relative value of known antiqui-
ties. (MPC)
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RESPONSE: The rule has been amended bv eliminating the
term. At this stage, DSI, will usually have no opinion as to
relative value. Relative value will be determined at the time
of survey.

(4) COMMENT: In Rule III(1l) (f), the proposal for mitiga=~
tion measures should be preceded by a report as to what effect
the proposed action will have on antiquities. Criteria of
effect need to be identified. (MPC, Beck)

RESPONSE: DSL will not always have the information on
effects available at this stage. However, language requiring
the effect to be included, if adequate information is avail-
able, has been added preceding the proposed mitigation action.
Criteria for determining effect have also been added in Rule
IT.

(5) COMMENT: The term "cultural resources" is used
without definition and should be replaced with "antiquities",
(MPC)

RESPONSE: The change has been made.

(6) COMMENT: 1In Rule III{3){c), an option for accepting
the effect as unavoidable and criteria for protecting known
antiquities should be added. (MPC)

RESPONSE: Language indicating that an effect may be
unavoidable has been added. Criteria for protecting known
anticduities have not been added because protection measures
must be taken on a case-by~case basis considering the circum-
stances and DSL's trust responsibilities.

(7) COMMENT: 1In Rule IIT(3)(b), the word "state" should
be inserted for "lands" to indicate that the rules apply only
to state lands. {MPC)

RESPONSE: Some projects involve both state and private or
federal lands. For this reason, the requested language has
been added to (3) (a) and (3) (b).

(8) COMMENT: In Rule III(3) (c)(ii), the term "protective
stipulations® is a vague term that should be expanded to
include data retrieval, recordation or interpretation. (MPC)

RESPONSE: The recommended language has been incorporated
into the rule.

(9) COMMENT: The Rule III(3)(d) determination of rela-
tive value should precede the Rule III(3){c) determination on
proposed mitigation., SHPO's function should be to review the
DSL's relative value determination. Also, the term "both sites
or buildings" should he replaced with "heritage properties™.
(MPC)

RESPONSE: Rule III has been amended to require DSL to
make a relative value determination for known antiquities in
its request for initial consultation, DSL feels it is appro-
priate to request SHPO concur in the Department's relative
value determination on previously identified antiquities. The
term "antiguities" has beer substituted for "sites or build-
ings." "Antiquities" covers both heritage property and
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paleontological remains, Subparagraph (d) has heen placed
ahead of subparagraph (c) and the subparagraphs have bheen
re-lettered,

(10) COMMENT: In subsection (1), the term "surface or
subsurface impacting" should be inserted before "department
action" so that DSL is not obligated to report every type of
action. (Beck)

RESPONSE: The suggested language 1s already incorporated
in the definition of "department action" contained in Rule TI.

(11) COMMENT: The legal description regquired in Rule
ITI{1} {b) should be expanded to include portions of a project
located on private land. (Beck)

RESPONSE: The Montana Antiquities Act does not authorize
the Department to request informatior for private lands,

(12) COMMENT: 1In order to glve SHPO adequate informa=-
tion, Rule III(1) {d) should be expanded to include more physi-
cal characteristics of the proposed action area, such as avail=~
ability of game and proximity to water. (Beck)

RESPONSE: The suggested additions have been incorporated
and a requirement for submission of a topographic map, which
would provide some of this information, has also been added.

(13) COMMENT: Rule IIT(2)(a) should be expanded by
replacing both "building or structure" with "photographs of the
gtructures or features," (Beck})

RESPONSE: The suggested language has been inserted.

{14) COMMENT: Rule III{2)(b) does not require sufficient
information. Also inecluded should be "dimensions, construction
material, origin of construction materials, integrity of
setting, and physical integrity of the stracture.” (Beck)

RESPONSE: The suggested language has been added.

(15) COMMENT: DSI should add to paragraph two a subpara-
graph "c¢" that reads: "a preliminary assessment of affected
sites for eligibility to the National Reqister." (Beck)

RESPONSE: At the initial consultation phase, DSL almost
never has information adequate to determine eligibility. That
information is generated with the on~site inspection and is
considered in the post-survev consultatinn process,

(16) COMMENT: 1In subsection (3), the exigting subpara~
araph (a) should be replaced with "determine whether informa-
tion provided by the Department is sufficient and of profes-
sional quality." (Beck)

RESPONSE: Language substantially similar te the suggested
janyuage has been substituted.

(17) COMMENT: Tn subparagraph (3){b») the term "systemat-

ic" is redundant and should be omitted. (Beck)
RESPONSE: It has been omitted.
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(18) COMMENT: Paragraph (3){c) is inappropriate because
eligibility has not heen determined. (Reck)
RESPONSE: See response to Comment (9).

(19) COMMENT: Subparagraph (3) (d) should be clarified to
indicate what "sites or buildings" are intended. (Legislative
Council)

RESPONSE: Clarifying language has been added,

(20) COMMENT: 1In (3)(a) and (c), DSL has used the term
"antiquities," A broader term should be used in (3) (a) because
SHPO's determination should not be limited to antiquities, In
(3) {c), a broader term should be used because it is the rela-
tive value determination that identifies antiquities, (SHPO)

RESPONSE: The requested changes have been made.

RULE IV

(1) COMMENT: Paragraphs (1) (b) and 2(b) should be
amended to require that DSL's reasons for rejection of SHPO's
recommendations may be based only on professionallv defensible
grounds. DSL should not be able to reject SHPO's recommenda-
tions on the basis of lack of time or monev. (Ethnoscience)
DSL's reasons should be confined to active consideration of
cultural resource values. Although DSL is free to choose its
own courses of action, DSL should provide whatever protection
or mitigation it can, considering the constraints of time and
money. These might take the form of identifying varying levels
of impact and concentrating on high level impacts or conditions
on easements or leases allowing DSL to perform an inventory at
a later time. (SHPO)

RESPONSE: Time and monetary constraints cannot be avoid-
ed, In certain instances DSL's trust responsibilities will
unavoidably conflict with protectiorn of antiquities. Language
requiring DSL to document that its proposed course of action
affords the highest feasible level of restraints identification
and protection given the restraints of time, money, workload,
and trust responsibilities has been added.

(2) COMMENT: Paragraph (1) (b) should be modified to
provide that further negotiations between SHPO and DSL may
occur at the request of either in an attempt to resolve the
disagreement, (MAA, SHPO) An additional 10 days in requirement
for documentation of the consultation during that 10-day period
should be added. (MAA)

RESPONSE: Sufficient opportunity for consultation has
been provided in Rules T1I and IV. The purpose of the five-day
waiting period is to allow SHPO to evaluate the DSL's reasons
and allew SHPO additional input. Language specifically stating
that SHPO may give additional input has been added. Also,
language adding that DSL shall amend its rationale if it
changes its response to SHPO's recommendations has been added.
However, the Department is of the opinion that five davs is
adequate for this process and that additional time would
interfere with the DSL's orderly and timely administration of
state lands. SHPO has not requested additional time.
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(3) COMMENT: The term "cultural resources" in Rule IV
should be replaced bv "antiguities.," (MPC)
RESPONSE: The substitution has been made.

(4) COMMENT: DSL should clarifv what is entailed in a
cultural resource survey so that the contractors car submit
acceptable work. (Beck)

RESPONSE: The professional cultural resource survey (now
"professional antiquities survey") entails different levels of
surveyv depending upon the circumstances. Part of the function
nf a cultural resource prefessional is to determine the scope
of the survey required. A definition broad encugh to incslude
all categories of survey that might be required would he too
broad to be useful.

RULE V

{1) COMMENT: In subsection (1) DSL should be required to
provide SHPO with analysis of site impact and value to which it
cap respond. (SHPO) The last sentence in subsection (1)
delegates more responsibility to SHPO than it needs to. DSL
should recommend to SHPO which properties are antiquities and
seek its concurrence with the recommendation. (MAA)

RESPONSE: The recommended language has been added.

{2) COMMENT: Rules V and VI should be combined. It
would be simpler for DSL to seek SHPD comments on survey
adequacies, site values, project effects, and proposals for
avoidance or mitigation at the same time. (SHPO)

RESPONSE: The rules have been combined and a 15~day
review period adopted.

(3) COMMENT: In subsection (1), the requirement that the
Department file all documents with SHPO "immediatelv upon
completion of the survey" is unreasonable. DSL should omit the
quoted phrase, omit "immediately", or substitute for the quoted
phrase "immediately on receipt of the final survey report."
(MAA, MPC, Beck)

RESPONSE: The language quoted above has been substituted,

RULE VI

(1) COMMENT: With regard to paragraph (3) (b} DSL should
incorporate language similar to that recommended in Comment (1)
to Rule V. (SHPO, Ethnoscience)

RESPONSE: Language similar to that inserted in response to
the above-referenced comment has been inserted in (3) (b).

(2) COMMENT: For reasons cited in Comment (1) on Rule
IV, the language sugwested for Rule IV{(2) (b) should be added to
Paragraph (3) (b) of Rule VI, (SKPO}

RESPONSE: The proposed language has hean added.

(3} COMMFNT: Rules V(1) and VI(1l) should be combined and
a 15-day response perind estalb lished. (MAA, SHPO)
PFESPONSE: Accepted. See response to Comment (2) on Rule V,
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(4) COMMENT: Proposed mitigation measures as well as
assessment of effect required in subsection (1) should actually
be included as part of survey report submitted under Rule V(1).
{MAA)

RESPONSE: This language has been added in the process of
combining Rules V and VI and responding to comments on Rule V.

(5) COMMENT: In Paragraph 3(a), the Department should be
required to notify SHPO, then implement the recommendation,
then document that the Department has done so, and then proceed
with the action. (Beck, MPC))

RESPONSE: The order of wording has been changed in
accordance with the comment.

(6) COMMENT: 1In Paragraph (3) (b), provision should be
made for further negotiation in an attempt to reach a solution
acceptable to both agencies. (MAA, Beck)

RESPONSE: In combining Rules V and VI and responding to
similar comments on Rule V, the DSL has incorporated language
suggested in this comment,

(7) COMMENT: The term "cultural resources" should be
replaced with "antiquities." (MPC)
RESPONSE: The substitution has been made.

(8) COMMENT: Criteria of effect need to be developed.
(MPC)

RESPONSE: These criteria have been adopted., See response
to Comment (4) to Rule III.

RULE VII

(1) COMMENT: Subsection (1) is a restatement of
22-3-435, MCA. The statutory source of the pertinent language
should be indicated as required by 2-4-305(2). (Legislative
Council)

RESPONSE: The statutory source has been added.

(2) COMMENT: Use of the phrase "shall take all reason-
able steps to preserve the antiquities" is too weak. Also, a
person who discovers antiquities will not be in a position to
preserve them. (Beck, SHPO)

RESPONSE: The quoted language is merely a restatement of
22-4-235, However the rule has been amended to add that a
person who discovers antiquities must immediately cease the
activity and notify the Department and SHPO.

{3) COMMENT: TIn Paragraph 2(a) the word "possible"”
should be inserted before "antiquities." (MAA)
RESPONSE: The word "possible" has been added.

(4) COMMENT: In Paraqraph 2(b) the present language
should be replaced with "conduct a preliminary evaluation to
determine if the properties identified are antiguities, and to
recommend mitigation measures if appropriate.” (MAA)
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RESPONSE: Substitution of substantially similar languadge
has been made.

(5) COMMENT: In paragraph (2) (¢) the wording should he
changed to "request concurrence with preliminary evaluations
and any mitigation measures proposed." (MAA, Beck)

RESPONSE: The proposed language has been substituted for
the pertinent existing languaqge,

() COMMENT: The phrase "reasonable steps to preserve"
is a vague term that requires further explanation and the
person who discovers antiquities should be required to protect
the antiquities by means of avoidance mitigation, data retriev-
al, or interpretation when feasible. (MPC)

RESPONSE: The objectionable language is statutoryv.
flowever, DSL has added language requiring immediate cessation
of operations, See response to Comment (2) above.

(7) COMMENT: This section is conjectural and ambiguous.
Because even the possibility of finding antiquities can halt
the project, this clouds any development in uncertainty and
makes it unlikely that anyone would invest in such an insecure
venture, Present reclamation laws are adequate and no expan-
sion is necessary. (MMA)

RESPONSE: Present reclamation laws do not provide for
preservation of antiquities to the extent required by the
Montana Antiquities Act. In a situation in which an ongoing
operation would be required to shut down, the Department would
take immediate action to avoid a prolonged interruption, Given
the requirements for a survey before initial disturbance, the
situations in which this rule comes into play should be few.
Given the directives of the Montana Antiquities Act, the
interests of protecting antiquities cutweighs the small pnssi-
bility that an operation would be hindered.

RULE VITI

(1) COMMENT: 'This rule should be reworded to permit
decisions regarding deposition of materials with the Montana
Historical Society to be accomplished on the basis of curation
agreements developed with the Historical Society. (SHPO)

RESPONSE: The rule has been amended accordingly.

RULE IX

(1) COMMENT: Rule IX is in part a restatement of
22-3-432, MCA, The statutory source of the pertinent language
should be indicated as required by 2-4-305(2). (Legislative
Council)

RESPONSE: The statutory source has been indicated.

(2) COMMENT: The rule must be clarified as to what types
of testing are allowed without a permit. (Beck, MAA, SHPO)
Section 22+3-432 does not appear to contemplate any excavation,
removal, or restoration of anv antiguity without a permit. The
provision that allows such activity should be eliminated or
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rewritten to be consistent with the statute. (Legislative
Council)

RESPONSE: Because the statute does not appear to allow
any exceptions, the second sentence has been eliminated.

(3) COMMENT: SHPO is not a licensing agency. Any
permits necessary are already taken care of under existing
reclamation laws. (MMA)

RESPONSE: Section 22-3-432 provides that no person may
excavate, remove or restore any antiguities on state lands
unless he has secured an antiquities permit from SHPO,

RULE X

No comments received
RULE XI

(1) COMMENT: The rule should contain some indication as
to what constitutes an emergency action. Notification to SHPO
should occur immediately, or at most, within 5 days. In
addition, some steps should be taken to record or protect
antiquities even though SHPO might not be involved. Perhaps
the Montana Archeological Society or Montana Archeological
Association could be involved on a voiuntary basis. (HRA)

RESPONSE: A definition of emergency is contained in Rule
I1(3). The time for notice has been cut to five days "or as
soon thereafter as possible” to allow for those situations in
which notice within five days is not possible, A requirement
for a recordation or protection “"when possible" has been added.

4, The authority for the proposed rules is 22-3-424(1),
MCA. The rules implement 22-3-421, 22-3-424, 22=3~432 and
22-3-435,

nnis Hemmer, Commissioner

Certified to the Secretarv cf State 677135 /7 , 1986.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHARILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF THE AMENDMENT OF
of Rule 46.12.575 and adoption ) RULE 46.12.575 AND ADOPTION
of rules pertaining to family } OF RULES (T) 46.12.576 AND
planning services ) (IT) 46.12.577 PERTAINING

)  TO FAMILY PLANNING SERVICES

TO: All Interested Persons

1. On March 27, 1986, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rule 46.12.575 and the adoption of rules pertain-
ing to family planning services at page 449 of the 1986
Montana Administrative Register, issue number 6.

2. The Department has amended the following rule as
proposed with the following changes:

46.12.575 FAMILY PLANNING SERVICES (1} Family plan-
ning services are available without limitation and may include
prescribed drugs, the THE services ef OF provided-by a decter
PHYSICIAN, preseribed-drugs—-and-a-famiiy-plemming--egency, oOr
servicegs provided by local delegate agencies of the family
planning program of the department of health and environmental
sciences. These services are:

Subsections (1) (a) through (1) (¢) remain as proposed.

AUTH: Sec. 53-6~113 MCA
IMP: Sec. 53-6-101 and 53-6-141 MCA

3. The Department has adopted the following rules as
proposed with the following changes:

46.12.576 FAMILY PLANNING SERVICES, REQUIREMENTS These
requirements are in addition to those contained in ARM
46.12.301 through 46.12.308,

(1) Contraceptive clinic services muse-be-perésrmed-by-a
physietans are the services of & physician or the services of
the local delegate agencies of the family planning program of
the department of health and envireonmental sciences.

Subsections (2) through (4) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-141 MCA

46.12.577_ FAMILY PLANNING SERVICES, REIMBURSEMENT
Subseections (1) through (3) remain as proposed.
{4) Contraceptive supplies

Progestasert IUD - $34+-%0 31.00

Diaphragm - $ 8.00
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Contraceptive foam,

jelly, creme = $ 4.50
Condoms, 1 dozen - $ 4.00
Oral contraceptives,

1 cycle, pills - $ 4.00 !
Contraceptive spcnge - § 1.00

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 52-6-101 and 53-6-141 MCA

4. The Nepariment has thoroughly considered all commen-
tary received:

COMMENT: Several parties commented that they were opposed to
the proposed change in ARM 46.12.575 regarding "services pro-
vided by a doctor", They noted that this proposed language
would restrict the delivery of family planning services to
services provided only by a physician and would not allow for
reimpursement of family planning services provided by nurse
practitioners or nurse midwives. Under the language in the
current rule, which reads "the services of a doctor", nurse
practitioners or nurse midwives may be delegated by the physi-
cian to perform those services.

RESPONSE: The department agrees. The wording of this phrase
has been changed to read, "the services of a physician." The
change in the wording did not intend to restrict these serv-
ices only to physicians, nor did it intend to change the
practice behavior of physicians being allowed to delegate to
nurse practitioners and other licensed professionals who are
operating under the supervision and protocels of a physician,

COMMENT: Several parties commented that they were opposed to
the statement in Rule I that "Contraceptive clinic services
must be performed by a physician." This proposed requirement
would limit family planning services to only those services
performed by a physician.

RESPONSE: The department agrees. The wording of this phrase
has been changed. This changed wording is consistent with the
phrasing in ARM 46.12.575 and is not intended to change or
restrict services provided by licensed individuals operating
within the scope of their licensure.

COMMENT: "The reimbursement rate for the Progestasert IUD is
Tisted as $14.70. The current cost is $38.30 to family plan-
ning programs. I would like to see that raised to that cost

amount. The cost increase has come about since the other IUDs
were pulled off the market."
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RESPONSE: The department has contacted the manufacturer (ALZA
Corporation) about the price of Progestasert IUDs. The lowest
price quoted for this device was $31.00 in quantities of 36.
The reimbursement rate in the rule for Pregestasert will be
changed to reflect this $31.00 price as the lowest duoted
amount.

We appreciate the various comments from individuals, agencies,
and associations to clarify the specific wording in this rule,

Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State May 16 , 1986,
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VOLUME NO, 41 OPINION NO. 62

CONSERVATION DISTRICTS - Application of Streambed Act
permit process to irrigator altering streambed to divert
water;

NATURAL RESOURCES - Application of Streambed »Act to
irrigator altering streambed to divert water;

SOII, AND WATER CONSERVATION - Application of Streambed
Act permit process to irrigator altering streambed to
divert water;

WATER AND WATERWAYS - Application of Streambed Act
permit process to irrigator altering streambed to divert
water;

ADMINISTRATIVE RULES OF MONTANA - Sections 36.2.404 to
36.2.406;

MONTANA CODE ANNOTATED - Sections 75-7-102, 75-7-103,
75-7-113, 75-7-117, 75-7-122, 75-7-123;

OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. Wo.
15 (1977), 39 Op. Att'y Gen. No. 2 (1981), 40 Op. Att'y
Gen. No. 71 (1984).

HELD: In accordance with the Natural Streambed and
Land Preservation Act of 1975, an irrigator
must apply for a 310 permit before altering a
stream channel to divert water.

19 May 1986

Ted L. Mizner

Powell County Attorney
Powell County Courthouse
Deer Lodge MT 59722

Dear Mr, Mizner:

You have reguested my opinion on the following gquestion:
Does the Natural Streambed and Land
Preservation Act of 1975 regquire an irrigator
to apply for a 310 permit before machinery is
used to maintain or improve an earthen
diversion dam?

This question evolved from earlier questions presented
to you by the Deer Lodge Valley Conservation District.
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Their concerns stem from the expressed need to enter
stream channels during periods of low water to capture
flowing water for diversion through their headgates and
into their ditches.

The Natural Streambed and Land Preservation Act of 1975,
§§ 75-7-101 to 124, MCA (hereinafter Streambed Act), was
enacted to protect and preserve rivers and adjacent
lands and to minimize so0il erosion and sedimentation.
The Streambed Act established a permit process whereby
indjviduals who intend to physivally alter a stream or
its bed and banks must present notice to the supervisors
of the local conservation district. The supervisors
review the proposed project and issue what is known as a
"310 permit" for approved preojects; Senate Bill 310 was
the legislative source of the Streambed Act.

While the Streambed Act with its 310 permit process has
been in effect for over a decade, there have been no
reported Jjudicial decisions construing its parameters.
This situation exists despite the apparent controversy
the Streambed Act evoked among ranching and irrigating
interests during its consideration by the Legislature.
As reflected in the minutes of the Senate and House
committees on natural resources, ranchers and farmers
objected in 1975 to a permit process that would regulate
irrigators attempting tco get water into their headgates
during periods of low water, These concerns persist
today, as your opinion request indicates.

The general statutory scheme of the Streambed Act has
been addressed in prior opinions of the Attorney
General, See 40 Op. Att'y Gen. No. 71 (1984); 39 Op.
Att'y Gen. No. 2 at 9 (1981); 37 Op. Att'y Gen. No. 15
at 56 (1977). The Keystone of the Streambed Act is its

policy section, § 75=7-102, MCA:

Policy. It is the policy of the state of
Montana that its natural rivers and streams
and the lands and property immediately
adjacent to them within the state are to be
protected and preserved to be available in
their natural or existing state and to
prohibit unauthorized projects and in so doing
to keep soil erosion and sedimentation to a
minimum, except as may be necessary and
appropriate after due consideration of all
factors involved. Further, it is the policy
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of +this state to recognize the needs of
irrigation and agricultural use of the rivers
and streams of the state of Montana and to
protect the use of water for any useful or
beneficial purpose as guaranteed by The
Constitution of the State of Montana,

The second sentence of this policy paragraph which
recognizes the "needs of irrigation" was added to Senate
Bill 310 by an amendment shortly after the bill was
referred to the Senate Committee on Natural Resources
and Fish and Game. Senate Journal, 44th Sess., 586
(1975) . This policy section is pivotal to the
application of the permit process because a "project"
for purposes of invoking the 310 review is defined with
reference to that section:

"Project” means a physical alteration or
modification of a stream in the state of
Montana which results in a change in the state
of the stream in contravention of 75-7-102,

§ 75-7-103(5), MCA.

The Legislature delegated rulemaking authority to the
Board of Natural Resources and Conservation.
§ 75-7-117, MCA, The resulting rules appear at sections
36.2.401 to 406, ARM. Of importance to your inquiry is
section 36.2.405, BARM, which details what actions
constitute a project:

36.2.405 PROJECTS (1) Projects shall include
the following within a project area:

{a) channel changes;

(b) new diversions;

(c) riprap and other streambank protection
projects;

(d) jetties;

(e) new dams and reservoirs;

(f) commercial, industrial, and residential
development,

(2) A district may add to this 1list of

projects in its adopted rules setting
standards and guidelines for projects.
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Section 36.2.405, ARM, is qualified by section 36.2.406,
ARM, which specifically exempts certain
irrigation=-related actions from the 310 permit
application process:

36.2.406 EXCLUSIONS (1) The following shall
not be projects, and thus no notice of
proposed project may be required for:

(a) A water user or his agent to clean,
maintain, or repair any diversion facility,
canal, ditch, or lateral or to remove any
obstruction from a stream channel which is
interfering with the delivery of water under a
valid existing water right or water use permit
so long as the action does not alter the
existing stream channel; and

(b) Removal of debris from a channel, provided
that all material removed will be disposed of
at some point outside the channel where it
cannot again re-enter the channel and provided
further that such removal does not constitute
a project as listed in ARM 36.2.405.

Construing these two administrative rules together I
find that an irrigator with a valid water right can work
on an existing diversion facility or remove debris that
is cbstructing water delivery without applying for a 310
permit provided that (1) the action does not alter the
existing stream channel and (2) removed debris is placed
permanently outside the channel where it does not
constitute a section 36.,2.405, ARM, project such as a
new diversion, riprap, jetty, or dam.

Therefore, without further analysis, I conclude that the
Streambed Act and its promulgated rules require
irrigators to apply for a 310 permit before machinery is
used to maintain an earthen diversion dam.,
Unquestionably, machinery, particularly a tractor,
bulldozer, or other blade-equipped vehicle, when used
for maintenance will alter a stream channel to some
extent.

Arguably certain types of work on a diversion structure
would have only minimal effect on a stream channel and
would therefore be outside the scope of alterations that
invoke the 310 permit process. However, the Streambed
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Act as enacted does not contain an exemption for minor
alterations. All alterations, however slight, are
subject to the permit process. The Legislature in 1975
considered statutory alternatives that would have
created an express exclusion for minor alterations, but
rejected these proposals, For example, the definiticn
of "project" in Senate Bill 310 was temporarily amended
during the session to exclude “"minor alterations
necessary for the use and protection of adjacent lands."
Senate Journal, 44th Sess., 586 (1975). At the same
time, section 11 of the bill (presently codified as
§ 75-7-117, MCA) was amended to direct the supervisors
to promulgate "exclusions for minor alterations of
streams such as installation of culverts, bridges,
machinery crossings, snagging and other similar minor
alterations and modifications within their districts."
id, at 587, Furthermore, during deliberations bhefore
the House Committee on Natural Resources, it was
proposed that "irrigation headgates and diversions™ be
considered an exclusion as a minor alteration for
purposes of rulemaking. See Explanation of Amendments
to Senate Bill No. 310, Hearings on Senate Bill 310
before the House Committee on Natural Resources, 44th
Sess. (1975) (statement of Conrad Fredricks, Sweet Grass
County Preservation Association). All of the above
proposals were ultimately rejected by the Legislature.
The bill as enacted did not differentiate between major
and minor alterations.

For the guidance of the Deer Lodge Valley Conservation
District, I will  ©briefly address other types of
diversion projects. Where a diversion structure is
something other than an earthen dam, such that neither
streambed material nor heavy equipment is used in
maintenance, then it may be possible to maintain such a
structure without altering the stream channel. 1In those
situations, an irrigator would not be required to apply
for a 310 permit,. Such activities are within the
exclusions to the permit process contemplated by section
36.2.406 (1), ARM,

Low water conditions during summer months may require an
irrigator to channel existing stream flows toward a
diversion intake. Since any such channelization would
of necessity alter the stream channel, 310 review 1is
invoked. The review process is critical during such
periods of water shortage as increased sedimentation
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could have a profound effect on the preservation of the
fish and aguatic habitat.

Emergency actions to protect growing crops are
anticipated by the Streambed Act. Section 75-7=113(1),
MCA, states:

The provisions of this part deo not apply to
those actions which are necessary to safeguard
life or property, including growing crops,
during periods of emergency. The person
responsible for a project under this section
shall notify the supervisors in writing within
15 days of the action taken as a result of an
emergency.

Further subsections of the Streambed Act provide for
review of the emergency project including a
determination of whether a more permanent solution
exists to the problem. Of importance to your inquiry is
that, during a period of emergency, a permitless and
immediate respornse may be made and the irrigator or
landowner will be protected from the sanctions of the
Streambed Act including its declaration of public
nuisance. See §§ 75-7-122, 75-7-123, MCA.

My opinion that all planned alterations of a stream
channel are subject to 310 review should not be unduly
burdensome to the responsible irrigator. Under the
Streambed Act an individual is not forever barred from
altering a stream channel to facilitate a diversion.
While the individual must submit a planned project to
310 review, that process does not prohibit all
alterations. The promulgated rules require, inter alia,
that proposed projects be "justified" and that the
amount of stream channel alteration be ‘“"minimized."
§ 36.2.404, ARM. Furthermore, irrigators have been
bound by common law prohibitions on stream alterations
that preceded statutory permit systems such as our 310
process:

It is the established rule .,. that the
ordinary or natural course of water cannot
lawfully be changed for the benefit of one
person or class of perscns to the injury of
ancther. Accordingly, one who changes the
course of a stream must do so in such manner
as not to injure, or unduly interfere with the
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rights of, the adioining proprietor, either
above, below, or on the opposite side of the
stream.

78 Am. Jur. 24 Waters § 11 (1975). See also Ward v,
Kidd, 392 p.,2d 183 (Idaho 1964) (dam constructed by
upstream owner with caterpillar tractor during period of
low water constituted private nuisance which downstream
owner, a prior appropriator, had right to abate); Weeks
v. McKay, 382 P.2d4 788 (Tdaho 1963) (maintenance of a
dam during a dry year that interfered with the natural
flow of the water properly enjoined). While the cited
authority and decisions are not controlling in Montana
they do illustrate common law principles that preceded
our Streambed Act. See Faucett v. Dewey Lumber Co., 82
Mont, 250, 266 P, 646 (1928) (statutory definition of
nuisance that includes unlawful obstruction or use of
water 1is but a crystallization of common law long
recognized by the courts); Chessman v, Hale, 31 Mont.
577, 79 P. 254 (1905) (the use cf water by an upstream
appropriator in Grizzly Gulch such that it infringes
upon the rights and fouls the water of a downstream
appropriator im Tast Chance Gulch constitutes a
nuisance, both at common law and under section 4550,
Civ. C. 1895).

THEREFORE, IT IS MY OPINION:

In accordance with the Natural Streambed and Land
Preservation Act of 1975, an irrigator must apply
for a 310 permit before altering a stream channel
to divert water.

truly yours,

MIKE GREELY
Attorney General
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BEFORE THE DEPARTMENT OF STATE LANDS
OF THE STATE OF MONTANA

In the matter of the petition
for a declaratory ruling that
certain lands near the Tongue
River in Rosebud County, Montana
may not be mined for coal.

DECLARATORY RULING

INTRODUCTION

On August 5, 1985, the Department of State Lands
received from Messrs. Jay T. Nance, Marcus L, Nance, and
Dr. and Mrs. Arthur F. Hayes, Sr., a petition for a
declaratory ruling regarding 3,829.50 acres of fee coal,
hereinafter referred to as "petition area,” owned by those
versons. The petition requests a declaratory ruling that:
(1) the petition area is on an alluvial valley floci that
is irrigated or naturally subirrigated; (2) mining of rhe
petition area would interrupt, discontinue or preclude
farming on the alluvial valley floor; and (3) the farming
that would be interrupted, discontinued or precluded would
not be of such small acreage as to be of negligible impact
on the farms' agricultural production., If the land in
question meets the criteria listed above, then under
82-4-227(3) (b), MCA, the Department could not allow coal
mining to occur on those lands, Based on evidence con-
tained in the petition for declaratcry ruling and upor the
Department's independent investigation, the Department
makes the following Findings of Fact, Conclusions of Law
and Declaratory Ruling.

FINDINGS OF FACT

1. That this declaratory ruling pertains to the land
denominated the "petition area," divided into northern and
southern portions, and described as follows:

NCRTHERN PORTION
Rosebud County

Township 4 South, Range 43 East
Section 23: Lot 2 (18.66), SE1/4SE1/4.

Section 24: All of 81/2 lying south and east of the
Tongue River except the SE1/4SE1/4 (:26.92).

Section 25: W1/2NW1/4.

Section 26: NE1/4, N1/2SE1/4, SW1/48R1/4, B1/2wl/2,
SW1/4NW1/4.

Sectien 27; Lot 1(22.03}.

Section 33: Lot 1(35.26).

Section 34: s1/2NE1/4, W1/25E1/4, SW1/4.

Section 35: Tot 2(16.83), SW1/4NWi/4,

Towrichip 5 South, Range 43 East
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Section 3: Lot 3(39.22), 4 (39.76).
Section 9: W1/2NE1/4, NW1/4SFE1/4, NE1/45W1/4.
Section 17: NEL/4NWl/4, N1/2NE1/4, SW1/4ANE1l/4.

SOUTHERN PORTION

Township 5 South, Range 42 East

Section 22: SE1/4SE1/4.

Section 25: Lot 5(53.14), E1/2El/2.

Section 27: Lot 1(38.44), SE1/4NEl/4,

Section 35: Lot 3(40.10), 4(29.98), 6(53.30), 7(40,76),

8(40.54), NE1/4,

Township 6 South, Range 42 East
Section 1l: SE1/4NE1/4, E1/2SE1/4, SW1/4, SE1/4,

Section 12: E1/2E1/2, W1/2S8E1/4, SW1/4NE1/4, SE1/4SWl/4.

Section 13: NE1/4NE1l/4,.

Township 6 South, Range 43 East

Section 6: Lot 20(41,17}7, 3(41.15), 4(34.97), 5(34.04),
6(34.06), 7(34.09), SEI/4NWl/4, E1/28wWl1/4.

Section 7: Lot 1(34.11), 2(34.14), 3(34.16), 4(34.19),
E1/2W1/2.

Section 18: Lot 1(34.22), 2(34.26), NW1/4NE1l/4,
NE1l/4NW1l/4,

Township 5 South, Range 42 East
Section 36: All (State Section)

2, That Jay T. Nance, Marcus L. Nance, and Dr. and
Mrs. Arthur F. Hayes, Sr. jointly own the mineral estate,
including the coal, in the petition area;

3. That the owners of the minerals in the petition
area have petitioned the Department for this declaratory
ruling;

4., That the Tongue River and certain tributaries to
the Tongue flow through the petition area;

5. That the Tongue River and its tributaries as they
flow through the petition area are surrounded by unconsoli-
dated streamlaid deposits;

6, That Jay T. Nance and Marcus L. Nance, doing
business as Nance Cattle Company, conduct a ranching
operation that includes the northern peortion of the peti-
tion area; that Dr. and Mrs. Arthur F, Hayes, Sr., doing
business as Brown Cattle Company, conduct a ranching
operation that includes the southern portion of the peti-
tion area;

7. 'That Nance Cattle Company maintains a minimum herd
size of approximately 825 head during the winter, and that
Brown Cattle Company maintains a minimum herd size of
approximately 730 head during the winter;

8. That Nance Cattle Company uses approximately 900
tons of hay to feed its cattle during the winter, and that
Brown Cattle Cempanv wses approximatelv 1,260 tens of hav
to feed its cattle during the winter;
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9. That all of the above-referenced 900 tons of hay
fed during the winter by Nance Cattle Company is grown on
300 irrigated acres in the northern portion of the petition
area; and that all of the 1,260 tons of hay fed in the
winter by Brown Cattle Company is grown on 614 irrigated
acres in the southern portion of the petition area;

10. That water from the Tongue River and its tribu-
taries is sufficient for flood irrigation of the
above-referenced 914 acres of irrigated hay land;

11, That the above~referenced 914 acres of hav land
is flood irrigated by diversion of water from the Tongue
River and itg tributaries;:

12. That portions of the above-referenced 914 acres
of hay land are subirrigated from water occurring naturally
in the Tongue River alluvium and alluvium in streams
tributary to the Toncue River.

CONCLUSTONS OF LAW

1, That the Tongue River as it flows through the
petition area is contained within an alluvial valley floor,
as that term is defined in 82-4-203(2), MCA;

2. That the irrigated havfields comprising approxi-
mately 914 acres in total contained within the petition
area are situated on an alluvial valley floor, as that term
is defined in 82-4=-203(2), MCA;

3. That the above-referenced hay fields are either
flood irrigated or naturally subirrigated or both within
the meaning of 82-4-227(3) (b) (i}, MCA; and

4, That the above-referenced acreage is not undevel-
oped rangeland and is significant to agricultural produc-
tion on both Nance Cattle Company operation and Brown
Cattle Company operation within the meaning of
82-4-227(3) (b) (i), MCA.

DECLARATORY RULING

Having made the findings of fact and conclusions of
law above written, the Department hereby makes, pursuant to
2«4-501, MCA, the following declaratory ruling:

(1) That, except as provided in (3) below, should the
Department receive an application pursuant to 82-4-221 for
a permit to conduct stripmining operations that would
interrupt, discontinue or preclude farming on the 300
irrigated acres within the northern portion of the petition
area on which Nance Cattle Company grows the hay for the
wintering of its cattle, the Department would be required
by 82-4~227(3)ia) (i) to deny the application or to delete
from the permit those fields and any area upon which mining
would interrupt, discontinue or preclude farming on a
significant portion of those fields;

(2) That, except as provided in (3) below, should the
NDepartment receive an application pursuant to 82-4-221 for
a permit to conduct strip mining operations that would
interrupt, discontinue, or preclude farming on the 614
irrigated acres within the scuthern portion of the petition
area upon which Brown Cattle Company grows the hay for
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wintering its cattle, the Department would be required bv
82-4-227(3) {(a) (i) to deny the application or delete from
the permit those fields and any area upon which mining
would interrupt, discontinue, or preclude farming on a
significant portion of those fields; and

(3) That, notwithstanding (1) and (2) above, the
Department could allow mining that would preclude farming
on a portion of those fields that is so small so as to be
of negligible impact on the agricultural production of
either WNance Cattle Company or Brown Cattle Company
operation.

DATED this /§ day of 7/)7% , 1986.
dﬂ

ommissioner
epartment of State Lands

Certified to the Secretary of State on 'zzhz /7 ,1986.
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EEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATIGN
OF THE STATE OF MONTANA

IN THE MATTER of Green 0il and )
Field Service's Petition for )
Leclaratory Ruling interpreting ) DECLARATORY RULING
the term "oil field supplies" as )
contained in PS5C No. 1915 (Sub A). )

On October 22, 1985, the Montana Public Service Commission
received a written reguest for a declaratory ruling from Green
0il and Field Services, Inc. a Montana corporation. Green 0il
asked this Commission to answer the following question:

Does the term "oil field supplies” as con-~
tained in PSC certificate No, 1915 (sub a)
include the transportation of water and
waste oil in bulk in tank vehicles?

The Commission determined that it would issue a declara-
tory ruling on this matter and notified interested parties on
January 7, 1986. In that notice the Commission stated that it
"does not intend to hold a hearing on this petition unless
good cause 1s shown by motor carrier interest." The Commis-
sion made its decision in a scheduled public work session on
March 2é, 1986.

PSC No. 1915 (Sub A) was owned by James and Donna
Pinkerton, d/b/a/ D-J Trucking. On December 20, 1985, this
Commission approved the transfer of the certificate to Brian
Tatman, who owns a vacuum truck suitable for the transporta-
tion of water and waste oil from oil fields. The certificate
was reissued in Mr. Tatman's name on January 15, 1986, If
the term "oil fields supplies" includes water and waste oil in
bulk, Brian Tatman would be able to compete with Green 0il,

The issue raised by Green 0il and Field Services, Inc,
hinges on the Commission's authority to define what commodi-
ties a certified carrier may haul. Section 69~12-201, MCaA,
gives the Commission the autherity to regulate motor carriers
in this state. To carry out its duty to regulate, the Commis-
sion issues certificates authorizing carriers to haul stated
commodities in a designated area. This conforms with the regu-
latory process used by the Interstate Commerce Commission.
This Commission, by ARM 38.3.204, has adopted the rules of the
Icc.

Green 0Oil and Field Services maintains that because PSC
certificate No. 1915 at one time had Sub A authorizing the
transportation of oil field supplies and Sub B authorizing the
transportation of water, the Commission cannot define oil
field supplies to include water. This is incorrect. The Com-
mission has never addressed the question of what items are in-
cluded in the term "oil field supplies.”

The ICC in T.E. Mercer 74 Motor Carrier Cases 459, 5 Fed-
eral Carrier Cases 482, 431,188 (1946) considered the guestion
of the scope of authority of haulers of o0il field supplies,
The ICC did not consider whether water or waste oil in bulk is
included in the term "oil field supplies” but the ICC recog-
nized regulatory beodies' authority to define commodities and
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to expand the scope of a certificate. In that case the ICC al-

so stated:
The shippers desire a complete single-
line motor carrier service for the trans-
portation of oilfield commodities to and
from places in the involved territory....
We are of the view, that the restrictions
of authority ... would not be practical or
easily enforceable, that they would serve
to confuse the shippers and carriers and
that they would adversely affect the opera-
tion of the natural gas and petroleum in-
dustry, contrary to the public interest.
id 540.

This Commission agrees with the ICC's analysis of the oil
field industry and concludes that the term oil field supplies
does include water and waste oil in bulk in tank vehicles. It
would be impractical, if not impossible, for this Commission
to exclude water and waste oil in bulk from the term oil field
supplies. The Commission would not have the rescurces to en-
force such a restriction nor does the Commission consider such
a restriction of the term oil field supplies in the public in=-
terest.

APPROVED BY THE COMMISSION MAY 18, 1986.
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7 o
CLYWJAB}I}S , Chairman
‘ N

V2 A A

BY ORDER OF THE MONTANA pua%p\vlb‘y‘?’musslm
s .

003? 1. DRISCOLL, Commissioner

HOWARD L. ELLIS, Commrissioner

M };CW

TOM MONAHAN, CommlsSLOner

A,

DANNY O G, Comm&;éloner

ATTEST:

}ujau“ﬂlli\ﬂég{ﬂf(.
Trenna Sco eld

Commission Secretary

(SEAL)

NOTE: Any interested party may request the Commission to
reconsider this decision, A motion to reconsider
must be filed within ten (10) days,. See ARM
38.2.4806,
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NOTICE QF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed (only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the publlic to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules, The address
is Room 138, Montana State Capitol, Helena, Montana 59620.

Montana Administretive Register 10-5/26/8%6



-988-

HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft

back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
SubJect
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16.
Upda te the rule by checking the
accumulative table and the table of
contents In the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through March 31,
1986. This table includes those rules adopted during the
period March 31, 1986 through June 30, 1986, and any proposed
rule action that is pending during the past 6 month peried.
(A notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1986,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the acticn is
publiched in the 1986 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

(Teachers' Retirement Board) )

I Procedure to Allow a Retired Member to Designate a
Different Beneficiary and Select a Different
Retirement Option, p. 1596, 1670, 1982

I-I1 Written Requests Required for a Refund Below a
Certain Amount Before Refund Will be Sent -
Exceptions to Refund Rule, p. 1598, 1977

I-X Minimum Standards for the Administration of a
Probationary Period for State Employees, p. 1043,
1978

2.5.301 and other rules - Procurement of Used Equipment -

Procurement from Sheltered Workshops and Work
Activity Centers - Delegation of Purchasing
Authority - Bid and Performance Security -
Competitive Sealed Bids - Small Purchases of
Supplies and Services, p. 1900, 242

2.21.133 Administration of Sick Leave, p. 1657, 103

2.21.216 Annual Vacation Leave, p. 1441, 101

2.21.6705 and other rules - Administration of the Employee

- Incentive Awards Program, p. 1660, 31

(Public Employees' Retirement Beard)

2.43.301 and other rules - Administration of Public
Retirement Systems and the State Social Security
Program, p. 702
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(Workers' Compensation Judge)

2,52.343 and other rule = Attorney Fees = Petition for New
Trial or Reconsideration of Attorney Fee Award, p.
302, 774

AGRICULTURE, Depariment of, Title 4

I-1I Establishing Fertilizer Assessments and Reporting,
p. 1448, 1855

I-II1 Designation of Noxious Weeds Pursuant to the County
Weed Control Act, p. 88, 337

I-VIII Establishing 1080 Livestock Protection Collar
Regulations, p. 396, 775

I-VIII Establishing Civil Penalties for Pesticide Act
Violations, p. 618

I-X1I Noxious Weed Trust Fund, p. 1, 651

4.10.101 and other rules - Pesticide Sale and Use, p. 589

4.10.1501 Definition of Terms in the Pesticide Act, p. 725

4,12.1205 and other rule -~ Importation of Alfalfa Leafcutting
Bees, p. 6, 336

4.12.3503 and other rules - Permitting Purple Internal
Discoleoration in Nooksack Seed Potatoes for Blue or
Red Tag Grades, p. 536

4.12.3503 and other rule -~ Crading of Certified Seed
Potatoes, p. 8, 245

STATE AUDITOR, Title 6

I«I11 Montana Title Insurance Act, p. 12, 783

I-vVI Joint Rulemaking with Human Rights Commission.
Discrimination in Insurance and Retirement Plans,
p. 1049, 194

I-VIIT Voluntary Payroll Deductions - Automatic Deductions
from Payroll Warrants Other than those Mandated by
Law, p. 1941, 246

I-IX Emergency Rules Relating to Montana Insurance
Assistance Plan, p. 655, 781
I-X Unfair Trade Practices on Cancellations, Non=-

renewals, or Premium Increases of Casualty or
Property Insurance, p. 1450, 1983

6.6.2003 Unfair Trade Practices on Mid-term Cancellations of
Casualty or Property Insurance, p. 10, 538

6.6.2003 Emergency Amendment Relating to Unfair Trade
Practices on Cancellations of Casualty or Property
Insurance, p. 32

COMMERCE, Department of, Title 8

(Board of Architects)
8.6.4086 and other rules - Qualifications Reguired of
Architects Licensed Outside Montana - Examination -
Individual Seal - Disciplinary Actions, and
- Partnerships, p. 404, 789
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(Board of Athletics)

8.8.2802 and other rule - Definitions - Prohibitions, p.
1945, 200

(Board of Chiropractors)

8.12.601 and other rule - Applications, Education
Requirements - Hair Analysis, p. 1905, 201

8.12.601 Applications, Educational Regquirements - Renewals -

' Continuing Education Requirements, p. 730

(Board of Cosmetologists)

8.14.401 and other rules - Expanding Existing Cosmetology
Rules to Incorperate Manicuring Specifications
Granted by the 1985 Legislature, p. 1807, 659

(Board of Dentistry)

I-X Dental Procedures Involving the Administration of
Anesthetics - Training and Meonitoring Requirements
- Inspecting and Approving Dental Practice
Facilities in Which Anesthetics are Administered,
p. 1672, 19%4

(Board of Denturity)

I-XVIII Licensing - Procedure - Unprofessional Conduct -
Inspections - Disciplinary Issues - Complaint
Procedures, p. 732

(Board of Hearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirement and
Standards - Fees - Examination - Renewals -« Address
Change - Code of Ethics - Hearings - Disciplinary
Actions = Fines = Furchaser Recision Rights -
Continuing Education, p. 1822, 202, 250, 410

(Board of Horse Racing)

8.22.302 and other rules - Board of Stewards - Licenses
lisued for Conducting Wagering on Horse Racing
Meetings - Definition of Conduct Detrimental to
Racing, p. 1455, 1912

8.22.502 Licenses Issued for Conducting Parimutual Wagering
on Horse Racing Meetings, p. 90, 791

(Board of Landscape Architects)

B8.24.405 Examinations, p. 1947

{(Board of Medical Examiners)

8.28.904 and other rules - Implementation of an EMT
Defibrillation Training and Certification Program
for EMT - Basic Personnel, p. 626

(Board of Morticians)

1 Disciplinary Actions, p. 740

(Board cf Occupational Therapists)

I+.XVI Procedures - Licensing and Discipline, p. 412

(Board of Pharmacy)

8.40.403 and other rule - Examination for Licensure -
Approved Programs, p. 305

(Board of Physical Therapy Examiners)

B.42.402 Examinations, p. 418, 792

(Board of Private Security Patrolmen and Investigators)

8.50.423 and other rules - Definitions - Temporary
Employment - Experience Reguirements ~ Insurance
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Requirements -~ Fees - Probationary Investigators -
Assessments, p. 419

(Board of Realty Regulation)
Continuing Education, p. 1832

8.58.401 Purpose of Board, p. 307, 661

8.58.419 Discrimination, p. 1907, 105

(Social Work Examiners and Professional Counselors)

I-1IV Continuing Education Requirements, p. 309, 662

I-1v Licensure Requirements - Application Procedure -
Fee Schedule - Ethical Standards, p. 312, 663

(Board of Veterinary Medicine)

8.64.501 and other rules - Applications - Examinations -
Disciplinary Actions, p. 316

(Building Codes Bureau)

8.70.407 Electrical Inspection Fees, p. 1693, 109

{Milk Control Bureau)

8.79.301 Licensee Assessments, p. 152, 452

(Financial Division)

I Examination Fees for Consumer Loan Licensees, p.
494

8.80.301 Advertising by Consumer Leoan Licensees, p. 321, 793

(Board of Milk Control)

Emergency Rule - Limited Service Wholesale
Allowance - Temporary Whelesale Prices, p. 251, 539

I Emergency Rule - Limited Service Minimum Jobber
Price, p. 539

8.86.301 Class I Price Formula to Establish a Special
Wholesale Price for Retail Grocery Stores, p. 495

(Economic and Community Development Division)

I Administration of the 1986 Federal Community
Development Block Grant (CDBG) Program, p. 156, 664

8.94.3701 Incorporation by Reference of Rules for the
Administration of the Federal Development Block
Grant Program, p. 154, 542

(Montana Economic Development Board)

8.97.402 and other rule ~ Criteria for Determining
Eligibility = Purchase of Guaranty of Debentures of
Qualified Montana Capital Companies, p. 1077, 34

8.97.404 Permissible Investments and Deposits, p. 636

(Board of Housing)

Zero Notice of Public Hearing - Annual Policy Statement
Report by the Montana Board of Housing with Respect
to Housing, Development and Low Income Housing
Assistance Which Such Board will Follow for Issuing
Qualified Mortgage Bonds and Mortgage Credit
Certificates, p. 1834

(Science and Technology Development Board)

I-XXX1X Operations of the Science and Technology Board, p.
1836, 110
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EDUCATION, Title 10

(Board of Public Education)
Minimum Scores on the National Teacher Examination
Core Battery, p. 158

10.55.202 Board of Trustees, p. 161

10.55.302 Certificates, p. 162

10.55.402 Basic¢ Instructional Program: High School, Junior
High, Middle School and Grades 7 and 8 Budgeted at
High School Rates, p. 159

10.55.406 and other rule - Guidanee and Counseling: High
S¢hool, Junier High 8chool, Middle School and 7th
and 8th Grades Funded at High School Rates =
Guidance and Counseling: Elementary, p 1601

10.55.505 Safety, p. 163

10.57.101 Review of Policy, p. 647

10.57.403 Class 3 Administrative Certificate, p. 637

10.57.405 Clase 5 Provisional Certificate, p. 639

10.57.501 School Psychologists, Social Workers, Nurses and
Speech Therapists, p. 642

10.58.103 visitations, p. 644

10.58.303 Professional Education, p. 645

(Montana State Library Commission)

I-III and other rule -State Coal Severance Tax Funding %o
Federations and Grant Programs, p. 324

FISH, WILDLIFE AND PARKS  Department of, Title 12

I Reporting and Tattooing of Bears, Wolves, Tigers,
Mountain Lions and Coyotes Captured or Held in
Captivity, p. 1465, 119

1 Abandoning Teton - Spring Creek Bird Preserve, p.
424
1 Fish Plants by the Department or Commercial
Hatcheries, p. 429, 497
I-VI Migratory Game Bird Avicultural Permits, p. 1471,
. 116
I-1v Fish and GCame Crimestoppers Program, p. 1474, 122

12.3.1086 Hunting by Certain Disabled Persons from Parked
Vehicles, p. 1468, 115

12.6.902 Use of Boats and Other Craft on Castle Rock
Reservoir, p. 1298, 2003

12.8.202 and other rules - Public Use Regulations on
Department Lands and Waters, p. 425

12.9.207 Seeley Lake Game Preserve, p. 1696, 668

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-II Certification of Wood Stoves or Other Combustion
Devices for Tax Credit Purposes, p. 1477, 2004
I-III Notification Requirements for Owners and Operators

of Underground Storage Tanks - Interim Prohibition
for Installation, p. 326, 669

I-VII Health and Sanitation Standards for Youth Camps, p.
454, 889, 2007
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I-XVII Standards and Criteria Relating to Health, Safety
and Physical Well-being in. Schools, p. 443, 882,
1479, 546

16.8.1404 and other rules - Air Quality - Limiting Visible
Alr Contaminants = Prohibiting Wood Stove
Combustion of Certain Materials - Setting Standards
for Stack Heights, p. 20, 91

16.10.207 and other rules ~ Regulation of Food Service
Establishments, p. 501

16.18.20]1 and other rule - Water Treatment Operators
Requirement to Earn Continuing Education Units, p.
498

16.28.201 and other rule - Communicable Diseases ~ AIDS, Who
must Report a Communicable Disease - What Diseases
are Reportable - Reporting Requirements, p. 1949,
254 '

16.32.501 and other rule - Reportable Tumors = Tumor Records
Which Must be Kept by an Independent Laboratory, p.
1480, 1857

HIGHWAYS, Department of, Title 18

18.6.202 and other rules - Regulation of Outdoor
Advertising, p. 1482, 339

INSTITUTIONS, Department cf, Title 20

I-1V Standards for Chemical Dependency Educational
" Courses provided by State~Approved Treatment
Programs, p. 1371, 2011

I-VI Voluntary Admissions to Montana State Hospital, p.
1960, 258

I-1X and other rules - Admission Policy for the Center
for the Aged, p. 1965, 257

I-XII Certification of Mental Health Professional

Persons, p. 1953, 260
20.3.202 and other rules - Certification and Evaluation of
Alcohol Programs, p. 1192, 1768, 1913

JUSTICE, Department of, Title 23

I Safety Equipment Requirements for Trailers Used for
Hau.ing and Spreading Fertilizer p. 643, 1858

1 Completion and Filing of Final Disposition Reperts,
p 1698, 43

23 7 111 Uniform Fire Code, p 164, 453

(Board of Crime Control)

23 14 407 and other rules - Reguirements for the Advance
Certificate - The Basic Course = The Intermediate
Lourse ~ The Advance Course, p. 507
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LABOR AND INDUSTRY, Department of, Title 24

I Minimum Wage Rates to be Paid on Public Contracts =
Annual Adoption of Standard Prevailing Rate of
Wages, p. 1846, 44 .

1-vI Wage Rates to Be Paid to Laborers on Public Works
Projects and To Specific Obligations of Contractors
and Agencies Entering Into Contracts for Public
Works, p. 1306, 185%

(Workers' Compensation Division)

I Relative Value Fee Schedule for Medical,
Chiropractic and Paramedical Services, p. 1970, 454

24.29.705 and other rule - Corporate Officer Coverade Under
the Workers' Compensation Act, p. 1490, 49

24.29.380]1 Attorney Fee Regulation and Submission of Attorney
Fee Contracts, p. 27, 458

STATE LANDS, Department of, Title 26

I-XI Consultation of the Department of State Lands with
the State Historic Preservation Office Under the
Antiqguities Act, p. 1849 :

LIVESTOCK, Department of, Title 32

32.3.212 Changing the Requirements for Import of Cattle from
States Classified Brucellosis A, B, and C, p. 432,
794

32.3.213 Allowing Movement of Cats inte State Under Health
Certificate, p. 437, 795

32.3.407A Permanent Waiver in All Counties the Change of
Ownership Brucellosis Test, p. 435, 796

32.8.202 Time from Processing that Fluid Milk may be Sold
for Human Consumption, p. 1494, 50

NATURAL RESQURCES AND CONSERVATION, Pepartment of, Title 36

(Board of Water Well Contractors)

I-VII Definitions ~ Disciplinary Action, p. 235, 671, 797

36.21.402 and other rules - Licensure Restricted to Natural
Persons - Nontransferable -~ Supervision -
Examination - Renewals - Fee Schedule - Board
Meetings - Reqguirements for Contractors and
Drillers Licenses, p. 1496, 1914

(Board of 0il & Gas Conservation)

36.22.1242 Increasing the 0il and Gas Privilege and License
Tax, p. 742

PUBLIC SERVICE REGULATION, Department of, Title 38

I-XXXIX Telecommunications Act - Minimum Rate Case Filing
Regquirements for Telephone Utilities, p. 166, 799
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Filing of Evidence of Insurance by Interstate
Carriers, p. 1314, 2014

REVENUE, Department of, Title 42

1

I-VI

I-IX

I-XIV
42.20.113
42.20.113
42.21.101
42.22.1102
42.22.1212

42.27.102

SRS Inspection of Income Tax Returns, p. 1318, 51,
261

Electrical Energy Production License Tax and Line
Loss, p. 1222, 123

Collection of Delinquent Taxes Through Offsets, p.
1376, 2016

Social Security Benefits Taxation, p. 1378, 1916
Net Operating Loss Computations, p. 1504, 2015
and other rule - Special Fuel User's Registration
Card - Compressed Natural Gas Provisions - What
Consgtitutes Special Fuels, p. 1215, 1636, 2038
and other rule - Valuation of Centrally Assessed
Property, p. 1533, 2034

Adjusting a Jointly Filed Tax Return, p. 509
Jointly Owned Generating Facilities and the Coal
Tax Rebate, p. 1548, 125

Reporting Requirements for New Production of 0il
and Gas, p. 1974, 817

Valuation of Real Property, p. 1526, 2019

Montana Appraisal Plan, p. 1537, 2018

Valuation of Land Beneath Agricultural Improvements
and Timberlands, p. 1519, 2025

and other rules - Valuation of. Agricultural and
Timberland, p. 1513, 2023

Valuation of Agricultural and Timberland =
Christmas Trees, p. 92, 558

and other rules - Valuation of Personal Property,
p. 1508, 2032

and other rule - Net Proceeds Reclamation Costs, p.
1604, 30

and other rules - 0il and Gas Net Proceeds
Deductions, p. 1909, 460

and other rule - Gasoline Tax and Distributor's
Bond, p. 240, 823

SECRETARY OF STATE, Title 44

I

I-VII

I-XIV

1.2.419

10-5/29/86

Fees for Clerks and Recorders for Filing Certified
Copies of Agricultural Liens and Continuations and
Prescribing a Method of Payment, p. 744

Use of the Computer Election Systems Optech I
Voting Device, p. 1700, 2040

Interpretative Rules for the Implementation of
Public Law 98-435, Voting Accessibility for the
Elderly and Handicapped Act, p. 180, 462

Scheduled Dates for Filing and Publication of the
Meontana Administrative Register, p. 1708, 2039

Montana Administrative Register



=997~

(Commissioner of Political Practices)
44.10.321

SOCIAL AND

and other rules - Contributions ~ Expenditures -
Definitions - Reporting Requirements « Personal
Financial Disclosure by Elected Officials, p. 1551,
128

REHARILITATION SERVICES, Department of, Title 46

I-1X

46,
46.

46.

46.

46.

46.

46.

46.
46,

46.
46.

46.

46.

46.

46.
46.

46.

5.621

5.902

8.102

8.701

10.

1z.

12.

1z.
1z,

1z.
2.

1z.

1z.

1z.

13.
13.

25.

318

102

204

575
801

1201
1202

1205

3002

3803

401
401

101

Residential Alcohel and Drug Treatment for Indigent
Juveniles, p. 585, 911, 1251

and other rules - Child and Youth Care Facilities,
p. 511

and other rules - Day Care Facilities, p. 1726,
2041, 51

and other rules - Utilization of Aversive Training
Procedures in Development of Disabilities Services,
p. 1712, 345

and other rules - Certification of Pevelopmental
Disabilities Professional Persons - Service Program
Funding, p. 752

AFDC Emergency Assistance to Needy Families with
Dependent Children, p. 191, 559

and other rule ~ Billing, Reimbursement, Claims
Processing and Payment for the Medicaid Program, p.
94, 359

and other rules « Co~payments for Licensed Clinical
Social Workers' Services, p. 330, 677

Family Planning Services, p. 4489

Prosthetic Devices, Durable Medical Equipment and
Medical Supplies, p. 755

and other rules - Reimbursement for Skilled Nursing
and Intermediate Care Services, p. 439, 824

and other rules - Adoption of Amendments to Federal
Statutes, Agency Rules and Guidelines Incorporated
by Reference in Rules Pertaining teo Reimbursement
for Skilled Nursing and Intermediate Care Services,
p. 445

Emergency Amendment - Fayment Procedures for
Skilled Nursing and Intermediate Care Services, p.
360

and other rules - Eligibility Determinations for
581 = and AFPC - Medically Needy Assistance -
Mandatory Social Security Number Requirements, p.
332, 678

Medically Needy Income Standard for One Person, p.
1710, 2051

LIEAP Maximum Benefit Awards for Wood, p. 96, 362
Emergency Amendment of LIEAP Maximum Benefit Awards
for Wood, p. 130

and other rules = Structured Job Search and
Training Program - Workfare, p. 746
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