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The Montana Administrative Kegister (MAR), a twice-~monthly
publication, has three sections. The notice section containg
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearinag.
and where written comments may he submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinion and state
declaratory rulings. Special notices and tables are inserted
a2t the hack of each register.
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STATE OF IMONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HORSE RACING

In the matter of the proposed ) NCTICE OF PROPOSED AMENDMENT
amendment of 8.22.612 con- ) OF 8.22.61Z VETERINARIAN:
cerning the official } OFFICIAL OR TRACK
or track veterinarian )
NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons.

1. On June 15, 1985, the Board of Horse Racing proposes
te amend the above-stated rule.

2. The amendment will amend subsection (1), delete
subsection (2) and renumber each subsection thereafter and
will read as follows: (new matter underlined, deleted matter
interlined) (full text of the rule is located at page 8-656,
Administrative Rules of Montana)

"8.22.612 VETERINARIAN: OFFICIAL OR TRACK (1) The
beard Each track shall contract with or hire persons licensed
as veterinarians pursuant to ARM 8.22.502 to perform the
duties of veterinarians at horse racing meets.
Representatives of the aféected racing asseeiatieons shall be
entitled €o participate iR Regotiatiens fer the melection of
veterinaxians- Contracts (or hires) shall be upon such terms
as the board and the veterinarians may mutually agree and may
contain differing rates of compensation based upon the
experience of the veterinarian.

t23 The board shail assess each raeing asseeizatzen as
part of its annuai fee prier e the start pof any race meet for
an ameuxnt egual €o 5100 per raee day reguested: The funrds
shatl be paid te the board by the asseeiations in eqgnal
ipstptiments at the ond of eaeh weeks or partial week of
raeing= The beard may spend these advanees as necegcary emity
te meet the reguirements of the veterinarians eompensation
pregram- The enity expenses atiewaebie £frem these advanees are
€8 meet the wegiirements of the yveterinarian compernsatien
pregrams

¢33 (2) The board ..."

Auth: 23-4~202, MCA Imp: 23-4-201, MCA

3. The board is proposing the amendment to alleviate the
financial burden on the board, by shifting the responsibility
of hiring the official veterinarian back to the licensee.
Originally, each track hired and paid the official
veterinarian. Approximately 5 years ago, the rule was amended
to its current form. The board budget prohibits the
expenditure.

4. Interested persons may submit their data, views oY
arguments concerning the proposed amendments in writing to the
Board cf Horse Racing, 1424 9th Avenue, Helena, Montana,
59620~0407, no later than June 13, 1985.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments

MAR NOTICE NO. 8~22-35 9-5/16/85
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orally or in writing at a public hearing, he must make written
request for a hearing and submit this reguest along with any
comments he has to the Board 5f Horse Racing, 1424 9th Avenue,
Helena, Montana, 59620-0407, no later than June 13, 1985,

6. If the board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an asscociation having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register.

BOARD OF HORSE RACING
HAROLD GERKE, CHAIRMAN

BY: ‘l{eiﬂ;f . @Q@z)

KEITH L. COLBO, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, May 6, 1985.

9-5/16/85 MAR Notice No., 8-22-35
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF VETERINARY MEDICINE

NOTICE OF PROPOSED AMENDMENTS
of B8.64.101 BOARD ORGANIZATION,
8.64.201 PROCEDURAL RULES, 8.
cedural rules, 8.64.202 64.202 PUBLIC PARTICIPATION
public participation rules, RULES, 8.64.502 TEMPORARY

In the matter of the proposed )
)
)
)
8.64,502 concerning temporary ) PERMITS, 8.64.504 ANNUAL
)
)
)
)
)

amendments of 8.64.101 board
organization, B8.64.201 pro-

permits, 8.64.504 concerning RENEWAL OF CERTIFICATE OF
annual renewal of certificate REGISTRATION, 8.64.505
of registration, 8.64.505 con- CONTINUING EDUCATION, 8.64.
cerning continuing education, 506 FORFEITURE OF LICENSE
8.64.506 concerning forfeit- AND RESTORATION
ure of license and restora-
tion )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons.

1. On June 15, 1985, the Beard of Veterinary Medicine
proposes to amend the above-stated rules.

2. The proposed amendments of &.64.101, 8.64.201,
8.64.202 will change the name of the board from board of
veterinarians to the board of veterinary medicine. Full text
of the three rules, which are organization, procedural, and
public participation is located at page 8-1777, Administrative
Rules of Montana.

3. The board is proposing the change to implement
Chapter 43, Laws of Montana 1985, which changed the name of
the board.

4, The proposed amendment of 8.64.502 will read as
follows: {(new matter underlined, deleted matter interlined)

"8.64.502 TEMPORARY PERMITS (1) An applicant for
examination requesting a temporary permit must make suek in
writing submit an application for a temporary permit to the
board stating the licensed veterinarianls name and lecatien
under whem he wiii be werking-

€2y The iicensed veterinarian empleying the individuail
resuesting the temporary permit shell £ile A written request
with the beaxd:

¢33 Fempmerary permits shali only be issded after the.ap-
ptieent kas and must-have on file with the board a completed
application for examination, the proper examination fee, and
any information as the board may require pursuant to rule ARM
8.64.501."

Auth: 37-18-202, MCA Imp: 37-18-303, MCA

5. The board is proposing the amendment as there is now
an application for temporary permit and thus the written
requests are obsolete.

6. The proposed amendment of 8.64.504 will change the
renewal date and will read as follows: (new matter

MAR NOTICE NO. 8-64-11 9-5/16/85
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underlined, deleted matter interlined)

"8.64.504 ANNUAL RENEWAL OF CERTIFICATE OF REGISTRATION

(1) Notice for annual renewal of certificate of regis-
tration and forms for certifying continuing educational hours
shall be mailed annually to each licensed veterinarian at
his/her last known address at least 30 days prior tc the
Jduty Novemeber 1st deadline. Notices will be consic¢. ved
properly mailed when addressed to the last known adaress on
file in the board office.

(2) The proper annual renewal of certificate of
registration tee and proef of continuing education are, due by
duty November 1lst of each year.”

Auth: 37-18-202, MCA Imp: 37-18-307, MCA

7. The board is proposing the amendment to implement
Chapter 43, Laws of Montana 1985, which changed the renewal
date from July 1 to November 1.

8. The proposed amendment of 8.64.505 will read as
follows: (new matter underlined, deleted matter interlined)

"8.64.505 CONTINUING EDUCATION (1) Each veterinarian
licensed shall be required to obtain a minimum of 10 credit
hours of continuing education approved by the board eaeh
£iseai in the year preceding the deadline for renewal before
becoming eligible for the annual renewal of certificate of
registration. %he fiseal year ef the beoawd is Juiy 1 £e June
36 eaeh yemw=

(a) A veterinarian may be granted a grace period to in=-
clude a month prior to duiy November lst of the year
preceding the application for renewal and three months after
the feiiewing dJuty November l1st deadline in which to fulfill
the continuing educational requirements. This grace period
shall be granted only upon written reguest to the board and
upon board approval. This g¢grace period, however, will not
allow a veterinarian to use the same continuing educational
program for twe separate annual renewal of certificate of
registrations.

(2) Credit hours shall be earned by 1 hour credit for
each hour of attendance at in-depth meetings approved by the
Board., Board approved programs include those sponsored by the
American Veterinary Medical Association, American Animal
Hospital Association, Western States Veterinary Conferences,
veterinary college conferences, and state association
meetings, and any other affiliated association, society, etc,
related to veterinary medicine that have specific seminars for
veterinarians. Ekesga: veterinary meetings with seientifie
pregrams,; shail be equei e eomiy } eredit heur uniess
etheryise approved for mere eredit heurs by the beardr

9-5/16/85 MAR Notice No. 8-64-11
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€33 Programs shall be of a professional veterinary
nature to gualify. Business; management or ether asaeciated
subjeets witi rot equatify-

¢4% (3) Pursuant to section 37=-18=-307, MCA, those
persons exempt under the above provisions are:

(a) new licensees who have secured a license by examina-
tion during the & menths preeeding the duity Iist renmewal dake
and are applying for their first annual certificate of
registation; and

(by ..."

Auth: 37-18-202, MCA Imp: 37-18-307, MCA

9. The board is proposing the rule amendment to
implement Chapter 43, Laws of Montana 1985, which changes the
renewal date from July 1 to November 1 and to clarify and
delete obsolete continuing education requirements.

10. The proposed amendment of 8.64.506 will change the
renewal date from July to November and will read as follows:
(new matter underlined, deleted matter interlined)

"8.64.506 FORFEITURE OF LICENSE AND RESTORATION (1)
Annual renewal of certificate of registrations postmarked
after dJuiy November lst of each year censtitutes a
forfeiture of the license held by the person. In order to
make restoration of a license, a person shall fulfill the
requirements set forth in section 37-18-307 (2), MCA.

(2) Any person failing to make restoration of a license
within one year after the duiy November 1lst deadline will be
required to submit to examination in order to be relicensed to
practice veterinary medicine in this state."

Auth: 37-18=202, MCA Imp: 37-18-307, MCA

11. The board is proposing the amendment to implement
Chapter 43, Laws of Montana 1985, which changes the renewal
date from July 1 to November 1.

12. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Veterinary Medicine, 1424 9th Avenue, Helena,
Montana, 59620-0407, no later than June 13, 1985.

13. 1If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this reguest along with any
comments he has to the Board of Veterinary Medicine, 1424 9th
Avenue, Helena, Mcontana, 59620-0407, no later than June 13,
1985.

14, If the board receives reguests for a public hearing
on the propcsed amendments from either 10% or 25, whichever 1is
less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or

MAR Notice No. 8-64-11 9-5/16/85
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from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 74 based on the
748 licensees in Montana.

BOARD OF VETERINARY MEDICINE
R. J. BROPHY, DVM, PRESIDENT

BY: . : 7}
KEITH L. COLBO, DIRECTOR
DEFPARTMENT OF COMMERCE

Certified to the Secretary of State, May 6, 1985.

9-5/16/85 MAR Notice No, 8-64-11
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STATE OF MONTANA
BEFORE THE DEPARTMENT OF COMMERCE

NOTICE OF PROPOSED AMENDMENT
OF 8.80.104 sSEMI-ANNUAL
ASSESSMENT

In the matter of the proposed )
amendment of 8.80.104 concern- )
ing the semi-annual assess- )
ments for state banks, trust )
companies, and investment )
companies )
NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons.

1. On June 15, 1985, the Department of Commerce proposes
to amend the above=-stated rule.

2. The amendment will read as follows:
underlined, deleted matter interlined)

(new matter

"8.80.104 SEMI-ANNUAL ASSESSMENT
Total assets Base Plus rate/ Over
(Million) Million (Million)
0-1 0 = 9686 .00085 0
1-10 6886 850 +~ 860076 .000105 1
10-50 37296 1,795 -08666 000085 10
50-100 37675 5,195 68083 .00005 50
over 100 5-378 7,695 -068862- ,00003 lco"

Auth: 32-1=-213, MCA Imp: 32~1-213, MCA

3. The department is proposing the amendment to
implement the legislative changes in section 32-1-213, which
establishes a formula for a semi-annual assessment of state
chartered banks, trust companies, ar? investment companies
which will allow the Department of - amerce to recover all of
its supervisory and examination costs.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to Fred
Napier, Commissioner of Finanical Institutions, Department of
Commerce, 1430 9th Avenue, Helena, Montana, 59620, no later
than June 13, 1985.

5. If a person who is directly affected by the proposed
amendment wishes to express hisg data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this reguest along with any
comments he has to Ered Napier, Commissioner of Finanical
Institutions, Department of Commerce, 1430 9th Avenue, Helena,
Montana, 59620, no later than June 13, 1985,

6. If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana

Administrative Register.
D PARTMENT,O%ﬁCOMMERCE
BY: f\gi 100N
KEITH L. COLBO, DIRECTOR

Certified to the Secretary of State, May 6, 1985.

MAR NOTICE NO. 8-80-5 9-5/16/85
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STATE OF MONTANA
BEFORE THE DEPARTMENT OF COMMERCE

In the matter of the proposed )} NOTICE OF PROPOSED ADOPTION
adopticn of a new rule per- } OF A RULE PERTAINING TO
taining to supervisory fees )} SUPERVISORY FEES FOR

for building and loan ) BUILDING AND LOAN ASSOCIA-
associations } TIONS

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Fersons.
1. On June 15, 1985, the Department of Commerce proposes
to adopt a new rule pertaining to the supervisory fees for
building and lecan associations.
2. The proposed rule will read as follows:

"1. EXAMINATION AND SUPERVISORY FEE (ANNUAL)

Total assets Base Plus rate/ Over
(Million) Million (Million)
0-1 o] .0015 0

1-10 1,500 . 0002 1

10-50 3,300 . 00015 10
50-100 9,300 . 00010 50 *
over 100 14,300 . 00006 100"

Auth: 32-2-110, MCA Imp: 32-2-110, MCA

3. The department is proposing the rule adoption to
implement the legislative changes in 32-2-110, MCA, passed as
Chapter 600, Laws of 1985, which allows the Department of
Commerce to establish by rule a fee schedule for building and
loan associations to recover all of its supervisory and
examination costs.

4. Interested persons may submit their data, views or
arguments concerning the proposed adoption in writing to Fred
Napier, Commissioner of Financial Institutions, Department of
Commerce, 1430 9th Avenue, Helena, Montana, 59620, no later
than June 13, 1985.

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written
request for a hearing and submit this reguest along with any
comments he has to Fred Napier, Commissioner of Financial
Institutions, Department of Commerce, 1430 9th Avenue, Helena,
Montana, 59620, no later than June 13, 1985.

6. If the board receives reguests for a public hearing
on the proposed adoption from either 10% or 25, wh: . hever is
less, of those persons who are directly affected by the
proposed adoption, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana

Administrative Register.
ARTHME & COt:MERCE
BY: .

KEITH L. COLBO, DIRECTOR
Certified to the Secretary of State, May 6, 1985.
9-5/16/85 MAR Notice No. 8-80-6
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA ECONOMIC DEVELOPMENT BOARD

NOTICE QF PROPOSED AMENDMENTS
8.97.701 DEFINITIONS,
8.97.702 SCOPE OF SUB-CHAFPTER
7, 8.97.711 CLOSING REQUIRE-

In the matter of the proposed )
amendments of 8.97.701 con-~ )
cerning definitions, 8.97. )
702 concerning scope of sub- )
chapter 7, 8.97.711 concern- } MENTS, PROPOSED ADOPTIONS

ing closing reguirements and ) OF NEW RULES, THE MONTANA
proposed adoption of new ) CASH ANTICIPATION FINANCING
rules concerning the Montana ) PROGRAM, APPLICATION PROC-
cash anticipation financing } EDURE FOR THE MONTANA CASH
program, financial regquire- } ANTICIPATION FINANCING PRO-
ments and covenants, terms, } GRAM, FINANCIAL REQUIREMENTS
interest rates, fees and )} AND COVENANTS, TERMS, INTEREST
charges and closing regquire- y RATES, FEES AND CHARGES AND
ments ) CLOSING REQUIREMENTS

NO PUBLIC HEARING CONTEMFLATED

TO: All Interested Persons.

1. On June 15, 1985, the Montana Economic Development
Board proposes to amend and adopt the above-stated rules.

2. The proposed amendment of 8.97.701 will amend
subsection (2) (b) and will read as feollows: (hew matter
underlined, deleted matter interlined) (full text of rule is
located at page 8-3509, Administrative Rules of Montana)

"8.97.701 DEFINITIONS (1)

(2) ...

(b) 'local government unit' means any municipal
corporation or political subdivision of the state, including
without limitation any city, town, county, school district, or
other taxing district, except with respect to the Montana Cash
Anticipation Financing Program in which the term 'local
government unit' shall be limited to cities, towns, counties,
congolidated city-counties or school digtricts.

(cy ..."

Auth: 17-5-1605, MCA Imp: 17-5-16C6, MCA

3. The proposed amendment of 8.97.702 will read as
follows: (new matter underlined, deleted matter interlined)

"8.,97.702 BSCOPE OF SUB=CHAPTER 7 (1) This sub-chapter
shall govern the submittal of and processing of applications
to the board for financing and the purchase of obligations
under the municipal finance consolidation act of 1983--
khereinafter veferred te as the muniecipal bend pregram-,
including the Municipal Bond Program described ip section
8.97.704 through 8.97.711 and the Montana Cash Anticipation
Financing Program described in rules I through IV, "

Auth: 17-5-1605, MCA Imp: 17=5-1606

4, The proposed amendment of 8.97.711 will amend
subsection (1) (d) of the rule and will read as follows: (new

MAR NOTICE NO. 8-97-12 9-5/16/85



~400~

matter underlined, deleted matter interlined) (full text of
rule is located at page 8-3513, Administrative Rules of
Montana)

"g8.97.711 CLOSING REQUIREMENTS (1) At the closing of
the purchase of an issue of obligations, the local goverhment
unit shall provide the board:

(a) ...

(d) a legal opinion of an attorney seieeted by the
teeal government unit amd acceptable to the board as to the
validity of the obligations, the security thereof and the
exemption of the interest to be paid from federal income
taxation; and

(e) ...

Auth: 17-5-1605, MCA Imp: 17=5=1611, MCA

n

5. The proposed new rules will read as follows:

"I. THE MONTANA CASH ANTICIPATION FINANCING PROGRAM (1)
The board will periodically issue and sell its bonds and use
the proceeds thereof to purchase short-term obligations of
local governments used in anticipation of taxes or revenues
budgeted to be received and appreopriated for expenditure
during the fiscal year in which such short-term obligations
are issued.”

Auth: 17-5-1605, MCA Imp: 17-5-1606, MCA

"II. APPLICATION PROCEDURE FOR THE MONTANA CASH
ANTICIPATION FINANCING PROGRAM (1) A local government unit
may apply to participate in the Montana Cash Anticipation
Financing Program by providing to the board in accordance with
the time schedule established for the sale of each series of
bonds the following documents:

(a) a program data sheet, in a form acceptable to the
board, evidencing the applicant's anticipated revenues and
expenditures, estimated cumulative cash flow deficits, and the
estimated principal amount of short-term obligations to be
issued by the applicant;

(b) an executed participation agreement wherein the
applicant agrees to participate in the wprogram.in accordance
with the terms and conditions set forth in the agreement;

(c) any other financial information including the items
enumerated in ARM 8.97.705, which the board determines to be
necessary to provide for the sale and issuance of its bonds.

(2) An applicant's participation in the program is
subject to wverification by the board, its counsel and
underwriter of the accuracy of the information contained in
the program data sheet, the participation agreement and other
information submitted hereunder, and the timely submittal of
the application materials."

9-5/16/85 MAR Notice No. 8-97-12
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Auth: 17-5-1605, MCA Imp: 17-5-1611, MCA

"III. FINANCIAL REQUIREMENTS AND COVENANTS (1) In
agreeing to purchase the short-term obligations of the local
governments, the board may prescribe covenants and
undertakings necessary to assure compliance with state and
federal laws and regulations and to provide for the security
and payment of the short-term obligations and bonds."

Auth: 17=-5-1605, MCA Imp: 17-5-1611, MCA

"Iv., TERMS, INTEREST RATES, FEES AND CHARGES AND CLOSING
REQUIREMENTS (1) The terms, interest rates, fees and
charges, and the closing reguirements for participation in the
Montana Cash Anticipation Financing Program shall be set forth
in ARM 8.97.709 and 8.97.711."

Auth: 17-5-1605, MCA Imp: 17-5-1611, MCA

6. The board is preoposing the amendments and adoptions
of these rules to establish the application procedure,
financial requirements, and terms of the Montana Cash
Anticipation Financing Program to provide guidelines for
participation in the program by Montana local government
units. This is a new program established by the 1985 Montana
legiglature and authorized by SB 461, Chapter 481, Laws of
1985.

7. Interested persons may submit their data, views or
arguments concerning the proposed amendments and adoptions in
writing to the Montana Economic Development Board, 1424 9th
Avenue, Helena, Montana, 59620, no later than June 13, 1985.

8. If a person who is directly affected by the proposed
amendments and adoptions wishes to express his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any comments he has to the Montana Economic
Development Board, 1424 9th Avenue, Helena, Montana, 59620, no
later than June 13, 1985.

9. 1If the board receives requests for a public hearing
on the proposed amendments and adoptions from either 10% or
2%, whichever is less, of those persons who' are directly
affected by the proposed amendments and adoptions, from the
Administrative Code Committee of the legislature, from a
governmental agency or subdivision, or from an association
having no less than 25 members who will be directly affected,
a public hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative
Register.

MONTANA ECONOMIC DEVELOPMENT
BOARD

D. PATRICK McKITTRICK
CHAIRMAN

BY:

KEITH L. COLBO, DIRECTOR
DEPARTMENT OF COMMERCE
Certified to the Secretary of State, May 6, 1985.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA ECONOMIC DEVELOPMENT BOARD

NOTICE OF PROPOSED AMENDMENT
OF 8.97.301 DEFINITIONS,

In the matter of the proposed )
amendments of 8.97.301 con- )
cerning definitions, ) 8.97.306 REVIEW OF APPLICA-
8.97.306 concerning the }y TION BY ADMINISTRATOR and 8.97.
review of applications by } 307 BOARD REVIEW OF APPLICA-
administrator and 8.97.307 ) TIONS
concerning board review of )
applications )
NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons.

1. On June 15, 1985 the Montana Economic Development
Board proposes to amend the above-statea rules.

2. The proposed améndment of 8.97.301 will amend-
subsection (1)(1)(iii) and will read as follows: (new matter
underlined, deleted matter interlined) (full text of the rule
is located at pages 8-3469 through 8-347]1, Administrative
Rules of Montana)

"8.97.301 DEFINITIONS (1) As used in Sub-Chapters 3 through
8, and unless” the conteXt clearly reguires another meaning:

(a) ...

(1) 'financial institution' means a person that

(i) ...

(iii) is approved by the board as provided in ARM
8.97.302. However, a financial institution that does not
maintain an office in Montana may be approved to do federally
guaranteed loens under ARM 8.597.407.

(m) ...

Auth: 17-5-1521, 17-6-324, MCA Imp: 17-5-1503, 1526,
1527, 17-6-302, 310, MCA.

3. The board is proposing the rule amendment to allow
greater flexibility in investing in federally guaranteed loans
which benefit an eligible Montana Business.

4, The proposed amendment of 8.97.306 will amend
subsection (4) of the rule and will read as follows: (new
matter underlined, deleted matter interlined) (full text of
the rule is located at page 8-3474, Administrative Rules of
Montana)

"8.97.306 REVIEW OF APPLICATION BY ADMINISTRATOR

(1) .

(4) If a completed application is determined by the
administrator to be eligible for board investment, the
administrator will transmit the application, together with a
summary of issues and a recommendation for action, to the
board for its decision. If the application has been submitted
under 8,97.407, the administrater may, prior to transmitting
the application to the board, commit to purchase the
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guaranteed portion of the leoan., He shall report any such
commitment to the board.

(5) ...T

Auth: 17-5-1521, 17-6-32, MCA Imp: 17-5=1504, 17-5~
1505, 17-6-310, MCA

5. The board is proposing this amendment to allow it to
commit to lenders in a more timely manner on federally
guaranteed loans or portions of loans which represent no risk
to the board.

6, The proposed amendment of 8.97.307 will amend
subsection (1) of that section and will read as follows: (new
matter underlined, deleted matter interlined) (full text of
the rule is located at pages 8-3474 and 8-3475, Administrative
Rules of Montana)

Y8.97.307 BOARD REVIEW OF APPLICATION (1) At a meeting
of which notice shall be given, the board shall consider the
application transmitted to it by the administrator, except the
portions of loans committed to by the administrator under
8.97.306 (4). At that meeting or at a subsequent meeting, the
board shall decide whether to participate in the financing
proposed in Ehe application.

(z)y ...

Auth: 17-5-1521, 17-6-324, MCA Imp: 17-5-1504, 17-5-

1505, 17-6-310, 17-6-315, MCA

7. The board is proposing the amendment to reflect the
change proposed in 8,97.306 above.

8. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Montana Economic Development Board, 1424 9th Avenue, Helena,
Montana, 59620, nco later than June 13, 1985.

9. If a person who 1s directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
reguest for a hearing and submit this request along with any
comments he has to the Montana Economic Development Board,
1424 9th Avenue, Helena, Montana, 59620, no later than June
13, 1985,

10. If the board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register.
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MONTANA ECONOMIC DEVELOPMENT
BOARD

D. PATRICK McKITTRICK
CHAIRMAN

o, Kol 2 Gl

KEITH L. COLBCO, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, May 6, 1985.
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BEFORE THE DEPARTMENT OF FISH,
WILDLIFE AND PARKS OF THE STATE
OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING ON
of rules pertaining to the ) THE PROPOSED ADOPTION OF
management of recreational use) RULES PERTAINING TQ THE

of rivers and streams ) MANAGEMENT OF RECREATIONAL

USE OF RIVERS AND STREAMS
TO: All interested persons

1. On June 12, 1985, a public hearing will be held at 7:30
p.m. in the downstairs meeting room at Jorgenson's Restaurant and
Lounge, 1714 1lth Avenue, Helena, MT to consider the adoption of
rules pertaining to the management of recreational use of rivers
and streams.

2. The proposed rule does not replace or modify any
section currently found in the Administrative Rules of Montana,
3. The proposed rules implement the direction to the Fish

and Game Commission in [section 2(5) of H.B, 265] to adopt rules
pursuant to 87-1-303, MCA, in the interest of public health,
public safety, or the protection of public and private property,
governing recreational use of class I and class II waters. The
proposed rules set forth the procedures by which any person may
(a) petition the commission to limit, restrict or prohibit the
type, incidence, or extent of recreational use ©f a surface
water; (b) petition the commission to alter limitations on
recreational use of a surface water imposed by the commission; or
(¢) with respect to class II waters, petition the commission to
identify streams capable of no recreational use or of limited
recreational use, and to limit the recreational use to the actual
capacity of the stream. The proposed rules alsc set forth the
requirements for petitions, the procedures to be followed by the
commission and the department in evaluating petitions, criteria
for commission action and definitions,
4. The new rules as proposed provide as follows:

RULE I PURPOSE This subchapter sets forth the regulations
pertaining to management under 87-1-303 and [section 2(5) of H.B.
2651, MCA, of recreational use of rivers and streams.

_AUTH: 87-1-303, MCA IMP: [H.B. 265, Section 2(5),]

Chpt. 556, Laws of 1985

RULE II DEFINITIONS For the purposes of this subchapter:

{1} "Adversely affecting" means significantly and harmfully
altering the quality or quantity of fish or wildlife populations.

(2) "Class I water" means any river or stream which:

(a) lies within the officially recorded federal government
survey meander lines thereof:
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(b) flows over lands that have been judicially determined to
be owned by the state by reason of application of the federal
navigability test for state streambed ownership;

(c) are or have been capable of supporting commercial
activity within the meaning of the federal navigability test for
state streambed ownership; or

(d) are or have been capable of supporting the following
commercial activities: log floating, transportation of furs and
skins, shipping, commercial guiding using multiperson watercraft,
public transportation or the transportation of merchandise,

(3) "Class II water" means any river or stream that is not a
class I water,

(4) "Damage" means physical harm to structures, equipment,
agricultural production, or stream beds or banks up to the
ordinary high-water mark or to adiacent lands.

{(5) "Degradation" means physical harm to the stream banks
and beds that results in continuous, long-term violations of
state or federal water guality standards.

(6) "Disrupting or altering” means causing modification of
an area resulting in a measurable harmful reduction in biotic
community or communities,

(7) "ordinary high-water mark" means the line that water
impresses on land by covering it for sufficient periods to cause
physical characteristics that distinguish the area below the line
from the area above it. Characteristics of the area below the
line include, when appropriate, but are not limited to
deprivation of the s0il of substantially all terrestrial
vegetation and destruction of its agricultural vegetative value.
A floodplain adjacent to surface waters is not considered to be
within the surface waters' ordinary high-water mark.

(8) "Person" means an individual, firm, corporation,
association, partnership, municipality, or 1local, state, or
federal governmental agency.

(9) "Recreational use" means fishing, hunting, swimming,
floating in small craft or other flotation devices, boating in
motorized craft or craft propelled by oar or paddle, and other
water related pleasure activities.

AUTH: 87-1-303, MCA IMP: [H.B. 265, section 2(5),)

Chpt. 556 Laws of 1985

RULE III  PETITIONS (1) Any person may petition the
Commission:

(a) to limit, restrict, or prohibit the type, incidence, or
extent of recreational use of a surface water as provided in this
section; or

(b) to alter limitations, restrictions, or prohibitions on
recreational use of a surface water imposed by the commission as
provided in Rule IV; or

(c) with respect to class II waters, to identify streams
capable of no recreational use or of limited recreational use,

9-5/16/85 MAR Notice No. 12~2-132



=407~

and to restrict the recreational use to the actual capacity of
the water, as provided in Rule V.

(2) Petitions to the commission under this subchapter must

{(a) be in writing and signed by the petitioner or his
aunthorized agent;

(b) state the name and exact location of the river or stream
that is the subject of the petition;

{c) state the remedy that the commission is being requested
to grant;

(d) allege one or more of the facts set forth in Rule
III(2), 1I1v(2), or Vv(2), accompanied by specific data or
documentation in support thereof; and

(e} describe the historical recreational use of the river or
stream that is the subject of the petition, if known.

(3) Upon receipt of a petition, the commission chairman
shall order the department-: to conduct an investigation of the
facts alleged, and may order a physical inspection of the area
described in the petition.

(4) The department shall publish a notice of the request for
action in at least one newspaper in the area of the
requested action and in at least 4 other major daily newspapers
within the state. The notice shall solicit public comment on the
proposal and shall provide at least 30 days for public comment
from the time of the notice. The department shall provide notice
of the petition to any groups or individuals who have expressed
interest in the issue.

(5) Within 45 days of the publication of the notice
described in Rule III(4), the commission may upon its own motion
or upon request o©of an interested party order a public hearing
within the county in which the petition requests commission
action.

(6) The department shall submit a report and recommendation
to the commission within 30 days after the commission directs an
investigation. The department shall send a copy of its report
and recommendation to the petitioner and to any other party who
has requested them at the same time it submits its report to the
commission.

(7) The department's report shall address every allegation
in the petition requesting commission action,

(8) Upon receipt of the department's report the commission
shall, within 30 days, issue a decision granting, denying or
granting with modifications the petitioned relief. The decision
shall be supported by written findings which specifically
describe the factual basis for the decision.

(9) The commission may summarily dismiss a petition with a
brief statement of the reasons for dismissal if the petition:

(a) is unsupported by specific substantial factual
allegations, data or documentation;

(b} requests relief substantially similar to that requested
by another petition which has been acted upon within the
preceding 365 days; or
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(c) requests relief which is not permitted or is unnecessary
under [H.B. 265, Chpt. 556, Laws of 1985],
AUTH: 87-1-303, MCA IMP: [H.B. 265, Section 2(5),)
Chpt. 556, Laws of 1985

RULE IV PETITIONS RELATING TO RESTRICTING RECREATIONAL USE
QF CIASS T OR CLASS II RIVERS AND STREAMS (1) Any person may
petition the commission for an order limiting, restricting or
prohibiting the type, incidence, or extent of recreational use of
a class I or class II water,

(2) A petition under this section must meet the requirements
of Rule III(2) and must specifically allege one or more of the
following facts in support of the request for commission action:

(a) that public use is damaging the banks and land adjacent
to the water body;

(b} that public use is damaging the property of the
landowner underlying or adjacent to the water body;

{c) that public use is adversely affecting fish or wildlife;

(d) that public use is disrupting or altering natural areas
or biotic communities;

(e¢) that public use is causing degradation of the water
bedy; and

(f) that any alleged damage, adverse effect, disruption or
alteration is not being caused by private use.

(3) Each allegation of dJdamage in the petition must be
accompanied by a specific description of the damage, including
the character of the damage (i.e., erosion, crop damage, etc.)
and a description of the location on the river or stream where
the damage has occurred.

(4) The commission shall process the petition in accordance
with Rule III(3) through (9), and may order any restriction on
recreational use it finds necessary to alleviate damage described
in Rule 1IV(2), including absolute prohibition of recreational
use, provided that it confines its action to that which is least
disruptive to public recreational use and still provides the
necessary protection.

AUTH: 87-1-303, MCA IMP: [H.B. 265, Section 2(5),]

Chpt. 556, Laws of 1985

RULE V PETITIONS RELATING TO ALTERING RECREATIONAL USE OF
CLASS I OR CLASS II RIVERS AND STREAMS (1} Any person may
petition the commission for an order altering limitationms,
restrictions, or prohibitions on recreational use of class I or
class II1 rivers and streams ordered by the commission pursuant to
Rule IV or Rule VI.

{2) A petition under this section must meet the regquirements
of Rule III(2) and must specifically allege one or more of the
following facts in support of the request for commission action:

(a) that because of changed circumstances the previous order
of the commission is no longer necessary or appropriate; or
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{b) that the damage alleged in the petition requesting the
previous order of the commission did not in fact occur or was
caused primarily by use other than public use,

(3) Each allegation in the petition must be accompanied by
specific data and documentation,

(4) The commission shall process the petition in accordance
with Rule III(3) through (9), and may alter any restriction on
recreational use no longer necessary or appropriate, provided the
alteration is the least disruptive to public recreational use and
still provides the necessary protection.

AUTH: 87-1-303, MCA IMP: [H.B. 265, Section 2(5),]

Chpt, 556, Laws of 1985

RULE VI SPECIAL DESIGNATIONS OF CLASS II STREAMS (1) Any
person may petition the commisslion for an order to identify class
II streams which are not capable of recreational use or are
capable of limited recreational use, and to restrict the
recreational use to the actual capacity of the stream.

(2) A petition under this section must meet the reguirements
of Rule IIT{2) and must include allegations and supporting data
and documentation that the class 1I stream is incapable of or is
capable in a limited fashion of supporting one or more of the
following recreational |uses: fishing, hunting, swimming,
floating in small craft or other flotation devices, boating in
motorized craft or craft propelled by oar or paddle.

(3) The commission shall process the petition in accordance
with Rule III(3)} through (9).

(4) In its determination, the c¢ommission shall consider,
among others, the following factors for each kind of use:

(a) with respect to fishing, the department's stream
evaluation data for that particular stream, any fish population
data for the stream, and the suitability of the stream habitat
for gamefish;

(b) with respect to hunting, the likelihood that a hunter
will be able to confine his hunting, in¢luding retrxieval of
downed game, to the area within the ordinary high-water marks,
and the suitability of the habitat for game species;

(¢) with respect to swimming, the danger and difficulty
associated with swimming the waters and the availability on the
stream of waters deep enough to swim;

(d) with respect to floating or use of watercraft, instream
flow data describing the minimum £low necessary to support
various watercraft and the actual suitability of the water to the
use of watercraft as evidenced by historical use or other data;
and

(e) with respect to other water related pleasure activities,
any other relevant factors.

(5) The commission shall process the petition in accordance
with Rule ITI(3) through (9), and may order any restriction it
finds necessary to limit recreational use to the actual capacity
of the stream, including absolute prohibition of recreational
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use, provided it confines its action to that which is least

disruptive to public recreational use and still provides the

necessary protection.

AUTH: 87~1-303, MCA IMP: [H.B. 265, Section 2(5)]
Chpt, 556, Laws of 1985

5. Interested parties may submit thelr data, views or
arguments concerning the propesed rules in writing to Department
of Fish, wWildlife and Parks, 1420 East Sixth Avenue, Helena, MT
59620, no later than June 21, 1985,

6. The authority of the department to adopt proposed rules

is based on section B87-1-303, MCA, and the rule implements

[section 2(5) of H.B. 265].
)
%M Mersuss

Ron Marcoux, Assgciate Director
Montana Department of Fish,
Wildlife and Parks

Certified to the Secretary of State May 6, 1983 .
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption

of rules T through XXX [to be
codified 16.10.1501 - 16.10.1530]
and the repeal of rules

) NOTICE OF PUBLIC HEARING
)
)
16.10.1201 through 16.10.1229, )
)
)
)
)
)

FOR PROPOS@D ADOPTION
AND REPEAL OF RULES

all concerning standards for
construction and operation of
swimming pools and spas, and
providing for regulation,
inspection and enforcement (Swimming Pools and Spas)
To: All Interested Persons

1. On June 7, 1985, at 9:00 a.m., or-as soon thereafter.
as 1t may be heard, a public hearing will be held in Room C209
of the Cogswell Building, 1400 Broadway, Helena, Montana, to
consider the adoption of rules which will comprise a new
sub-chapter 15, defining public swimming pools and spas;
establishing minimum standards for the construction, mainten-
ance and operation of swimming pools and spas and associated
facilities; regulating the inspection of such facilities, and
providing for the enforcement of this sub-chapter. The intent
of these rules is to assure a safe and sanitary environment in
and around the public swimming pool and spa.

2. In addition, the department proposes to repeal rules
16.10.1201 through 16.10.1229, which c¢an be found on pages
16~501 through 16-518 of the Administrative Rules of Montana.

3. The proposed new rules will replace the repealed
rules.

4. The proposed rules provide as follows:

RULE I (to be codified 16.10.1501) PURPOSE-APPLICABILITY

(1) This sub-chapter defines pubiic swimming pools and
spas; establishes minimum standavds for the construction,
maintenance and operation of swimming pools and spas and

associated facilities; regulates the inspection of such
facilities, and provides for the enforcement of this sub-
chapter.

(2) The intent of these rules is to assure a safe and
sanitary enviromment in and around the public swimming pool
and spa. o

(3) All new swimmlng pools or spas shall be constructed
and operated in conformance with these rules. Any existing
swimming pool or spa which is remodeled after [THE EFFECTIVE
DATE OF THESE RULES] shall, as to each aspect of the pool
facility which is remodeled, conform to the reguirements of
this sub=chapter.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-106, 50-53-107, 50-53-108 MCA
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RULE Il (to be codified 16.10.1502) DEFINITIONS

(1) "Backwash" means the process of thoroughly cleansing
the filter media and/or elements by reverse water flow.

(2) "Bather" means any person using a public swimming
pool, spa or adjoining deck area for the purpose of water
sports, therapy, swimming, sunbathing or related activities.

(3) "Decks" means those areas immediately surrounding
and adjoining the pool which are specifically constructed or
installed for use by bathers.

(4) "Deep areas" means the portions of the pool having
water depths of five feet or more.

(5) "Director" means the director of the Montana Depart-
ment of Health and Environmental Sciences. )
(6) "Filter" means a device that separates solid

particles from water by recirculating them through a porous
substance.

(7) "Floor" means those portions of the interior pool
surface having a slope of no more than 45° from horizontal.

(8) "Lap pool” means any indoor or outdoor pool with a
minimum depth exceeding three feet six inches and a maximum
depth not exceeding five feet with a minimum length of 40
feet.

(9) YPerson" means a person, firm, partnership, corpora-
tion, organization, health or fitness club, the state or any
political subdivision of the state of Montana

(10) "Public swimming pool or spa" means any indoor or
outdoor structure, basin, chamber or tank containing an arti-
ficial body of water intended for recreational bathing, two
feet or more in depth at any point, which is used by one or
more persons for swimming, bathing, or other recreational
activity, operated by a person as owner, licensee, lessee, or
concessionaire, whether or not a fee is charged. The term
"public swimming pool or spa" does not include:

(a) Swimming pools or spas located on private property
used for swimming, bathing, or other recreational activities
only by the homeowner, members of his family, or their invited
guests; or

(b) medicinal hot water baths for individual use.

(l1) "Regulatory authority" means the Department of
Health and Envirommental Sciences or local boards of health
and their authorized representatives.

(12) "semi-public swimming pool or spa" means any
swimming pool or spa operated solely for and in conjunction
with lodging facilities, e.g., motels, hotels, campgrounds,
apartments and condominiums, provided that the use of the pool
is restricted to bona fide occupants and their guests and
provided that the pool or spa is within 200 feet, by a normal
pedestrian route, of the individual's residence or quarters.

(13) "Shallow area" means any portion of the pool where
the water depth ranges from three feet to five feet.
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(14) '"Spa" means a unit designed for recreational
bathing or therapeutic use which is not drained, cleaned or
refilled for individual use. It may include, but not be
limited to, hydrojet circulation, hot water, cold water,
air induction bhubbles, or any combination thereof., Industry
terminology for a spa includes, but is not 1limited to,
therapeutic pool, hydrotherapy pool, whirlpool, hot spa, or
jacuzzi.

(15) "swimming pool" or '"pool" means any structure,
basin, chamber, or tank containing an artificial body of water
intended for swimming, diving or recreational bathing having a
water depth of two feet or more in any portion. This does not
include spa pools.

(16) "Turnover" means the period of time, usually ex-
pressed in hours, required to circulate a volume of water
equal to the spa capacity.

(17) "Wading pool'" means a pool in which the water depth
is less than two feet.

(18) '"walls" means the interior pool wall surfaces with
slope of no more than 45° from vertical.

(19) ‘'"waterline" means:

(a) the middle point of the operating range of the
skimmer system if the pool is so eqguipped; or

(b) the height of the overflow rim.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-106, 50-53~107 MCA

RULE III (to be codified 16.10.1503) REVIEW OF PLANS

(1) whenever a public swimming pool, spa, or related
facility 1is constructed, remodeled, or altered, plans and
specifications for such construction, remodeling or alteration
shall be submitted to the regulatory authority for review and
approval before construction, alteration or remodeling is
initiated.

(2) The pool or spa and facilities shall be built in
accordance with the plans as approved unless a modification of
the approved plans is approved in writing by the regulatory
authority. The plans and specifications shall ke drawn to
scale and accompanied by proper specifications so as to permit
a comprehensive review of the plans including the structural
detail and shall include, but not be limited to:

(a) A plan and sectional view of both the pool or spa
and surrounding area.

(b) A piping diagram showing all appurtenances including
treatment facilities in sufficient detail to permit hydraulic
analysis of the system.

(¢) Specifications containing details on all treatment
equipment, including catalog identification of pumps, dis-
infection feeders, chemical feeders, filters, strainers, and
related equipment.
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(d) Materials and the finish of the pool or spa, includ-
ing decks and walkways and details of their construction.

(e) Construction and design details related to bath-
houses and other sanitary facilities.

(3) Before the regulatory authority may approve the
plans and specifications, the same must be reviewed and
approved by the local or state building official having
jurisdiction in the area in which the pool or spa is located.

(4) Whenever plans and specifications are required by
subsection (1) of this rule, and prior to the operation of the
pool or spa, the regulatory authority shall inspect the pool
or spa and related facilities to determine whether it was
constructed in compliance- with ' the * applicable vegquirements
of this sub-chapter and with the approved plans and specifica-
tions.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53~107 MCA

RULE IV (to be codified 16.10.1504) WATER SUPPLY

(I} Enough potable water for the neéds of the pool or
spa facility must be provided from a source constructed and
operated in accordance with Title 75, chapter 6, MCA, and ARM
Title 16, chapter 20, sub-chapters 2 and 4, public water and
wastewater systems.

(2) The department hereby adopts and incorporates by
reference the rules in Title 16, chapter 20, sub-chapters 2
and 4, which set standards for constructlon, testing, treat-
ment and operation of public water supplies in order to pre-
vent their contamination. A copy of Title 16, chapter 20,
sub=-chapters 2 and 4, may be obtained from the Water Quality
Bureau, Department of Health and Enviromnmental Sciences,
Cogswell Building, Capitol Station, Helena, Montana, 59620.
AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec¢. 50-53~106, 50-53-107 MCA

RULE V (to be codified 16.10.1505) SEWAGE All sewage,
including liguid waste, must be disposed of by a public
sewerage system or by a sewage disposal system constructed
and operated in accordance with Title 75, chapter 6, MCA,
and ARM Title 16, chapter 20, sub-chapter 4, plans for public
water and wastewater systems.

{(2) The department hereby adopts and incorporates by
reference the rules in Title 16, chapter 20, sub-chapter 4,
which set construction and operation standards for public
sewerage systems. A copy of Title 16, chapter 20, sub-
chapter 4, may be obtained from the Water Quality Bureau,
Department of Health and Environmental Sciences, Cogswell
Building, Capitol Station, Helena, Montana, 59620.

AUTHORITY: Sec¢. 50-53~103 MCA
IMPLEMENTING: Sec. 50-53-106, 50-5%3-107 MCA
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RULE VI (to be codified 16.10.1506) CONSTRUCTION AND
DESIGN (1) Outdoor swimming pools and spas shall be located
where they will not be exposed to excessive dust or other
materials which would be deleterious to human health or
hazardous to the operation or use of the pool or spa.

(2) Swimming pools and spas shall be constructed of
concrete, steel or other approved materials with an impervious
finish. No wooden spa units are permitted.

(a) The inside surface of the swimming pool or spa shall
be constructed of an impervious material which will retain a
smooth finish with no cracks or open joints.

(b) Where the water depth is less than five feet, the
floor surface shall be smooth to facilitate cleaning and the
movement. of bottom deposits to a main draih.

(c) Where the water depth is greater than five feet, the
floor surface shall be as smooth as practical while having a
non-slip finish.

(d) The walls and floor shall be light-colored.

(e) Sand or earth floors shall not be allowed for public
swimming pools or spas.

(3) ‘The swimming pool shall be designed and constructed
in such shape or contour that efficient and safe control of
the swimming pool and bathers can be accomplished and so that
the recirculation of water in the swimming pool is not
impeded.

(a) The slope of the floor of all pools shall not exceed
one foot vertical drop for every 12 feet, as measured
horizontally in the shallow areas, and one foot vertical to
three feet horizontal, as measured in the deep area. These
slopes shall be uniform except at the transition point from
shallow to deep areas (five foot depth).

(b} Walls of a swimming pool shall be vertical for a
water depth of six feet, and shall not have a slope greater
than 45°.

{(c) safety ledges or offset ledges when provided on
vertical walls in the deep areas of the swimming pool shall be
at least 30 inches below the water surface and have a slip-
resistant surface. The ledge shall slope one=half inch 1in
four inches toward the pool. Ledges shall have a maximum
width of eight inches.

(d) Underwater seat benches when provided shall not be
over 20 inches below the waterline and shall be:

(1) visually set apart from the surrounding pool sur-
faces by either a contrasting color or visual image; and

(ii) completely recessed in either a separate alcove or
walls indentation especially designed to accept the same when
located in the deep areas of the pool; and

(ii1) provided with slip-resistant surfaces.

(e) The main drain outlet or outlets of the swimming
pool <chall be plainly visible and located at the deepest
portion of the pool.
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(f) The depth of the water shall be plainly marked at
or above the water surface on the vertical pool wall and on
the edge of the deck or walk next to the pool, at maximum
and minimum points and at the points of break between the
deep and the shallow areas and at intermediate one foot
increments of depth, spaced at not more than 25 feet inter-
vals measured peripherally. The depth in the diving areas
will be appropriately marked. Lap pools must have depth
markers at 25 foot intervals and at the ends. Depth markers
shall be in numerals of four inch minimum height and a color
contrasting with the background. Where depth markers cannot
be placed on the vertical walls above the water level, other
means shall be used, said markings to be plainly visible to
persons in the pool.

(g) Public swimming pools and semi-public swimming pools
having diving equipment shall be designed and provide for a
minimum water depth as called for in Table I and Diagram 1,
copies of which follow this rule and by this reference are
made a part hereof.

(h) There shall be an unobstructed clear vertical dis-
tance of 13 feet above any diving board measured from the
center of the front end of the board. This area shall extend
horizontally at least eight feet behind, eight feet to each
side, and 16 feet forward from the horizontal location of the
tip of the diving egquipment.

(i) A horizontal separation of 10 feet shall be provided
between diving boards except this may be reduced to eight feet
for surface boards of less than one-half meter in height.

(j) The minimum depth of water in the swimming pool
shall be three feet except for special-purpose swimming pools,
special instructional pools, or restricted or recessed areas,
which shall be separated from the shallow portion of the pool
by safety lines supported by buoys attached to the side walls.

(k) The maximum depth of the water at the shallow end
of the swimming pool shall not exceed three feet six inches,
except 1n lap pools where a maximum of four feet is allowed.
AUTHORITY: Sec. 50=53=103 MCA
IMPLEMENTING: ‘Sec. 50-53=107 MCA
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RULE VII (to be codified 16.10.1507) AREA REQUIREMENTS,
DECK AREAS, HANDHOLDS (1) All pools and spas shall be
designed and constructed to withstand all anticipated bather
loads. Consideration shall be given to the shape of the pool
or spa from the standpoint of safety, the need to facilitate
supervision of bathers using the pool or spa, and maintaining
adequate recirculation of the pool or spa waters.

(2) The decks of all swimming pools shall have a minimum
width of six feet of unobstructed deck area except that semi-
public pools may have a minimum width of four feet of
unobstructed deck area, measured from the pool edge.

(3) The deck surface shall be impervious, easily clean-
able and . entirely surround the swimming pool. Use of deck
carpet is not permitted within six feet of the pool or spa.
If deck carpet is used six feet away, it must be clean and be
maintained in good repair.

(4) The decks of all spas shall be a minimum of four
feet wide and shall extend around fifty percent of the unit.

(5) A fence or barrier shall be provided on the outside
of the deck area of all outdoor public swimming pools. All
such barriers shall:

(a) be at least 60 inches in height,

(b) have no openings larger than four inches in width,
except for doors and gates,

(c) be located beyond the minimum deck space reguire-
ments, but shall be located so that the area intended for
swimmers can be isolated,

(d) Dbe constructed so that the pool shall be visible
through the barrier, and

(e) be constructed so that all openings in the barrier
are large enough to permit entry and are equipped with self-
closing gates or doors with positive latching closers and
locking mechanism at a height of at least four feet six inches
above the ground.

(6) The deck area shall have a slope of not less than
one-fourth inch per foot directed away from the swimming pool
or spa edge. The deck area shall have a non-slip finish.

(7) Foreign material such as grass or dirt shall not be
allowed in areas adjacent to public swimming pools or spas
unless properly fenced off to prevent access on the part of
the bathers. If access 1s allowed to such areas, facilities
shall be provided for the proper cleaning of the bathers' feet
before they again enter the bathing areas.

(8) Drains shall be provided on all indoor pools and
spas and shall be so located that the deck drain will not
service more than 400 square feet of the deck. Outdoor pools
shall utilize either deck or perimeter drain systems.

(9) The deck area drains shall not be connected to the
recirculation piping system.

(10) Every pool shall be provided with handholds.
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(11) The use of undrained wood deck material or of clear
glass around the swimming pool deck is prohibited.
AUTHORITY: Sec. 50=53-103 MCA
IMPLEMENTING: Sec. 50-53-107 MCA

RULE VIII (to be codified 16.10.1508) OVERFLOW GUTTERS

(1) Overflow gutters shall be provided on all swimming
pools having a surface area over 1600 square feet unless
it is demonstrated to the regulatory authority that skimmers
will do an equivalent recirculation job. Swimming pools
having a surface area less than 1600 sgquare feet may be
provided with either overflow gutters or skimmers.

(2) Overflow gutters shall extend around the entire
perimeter of the swimming pool, except at steps or recessed
ladders. )

(3) The overflow gutter shall be capable of continuously
removing 50% or more of the recirculated water and returning
it to the filter.

(4) All overflow gutters shall be connected to the re-
circulation system through a surge tank. The gutter, drains,
and return piping to the surge tank shall be designed to
rapidly remove overflow water caused by recirculation dis-
placement, wave action, or other causes,

(5) The opening into the gutter beneath the coping shall
not be less than four inches and the interior of the gutter
shall not be less than three inches wide with a depth of at
least three inches. Where large gutters are used they shall
be designed to prevent entrance or entrapment of the bathers'
arms or legs.

(6) The overflow edge or lip shall bhe rounded and must
not exceed two and one-half inches in thickness for the top
two inches. The overflow edge or lip shall also be designed
to serve as a handhold.

(7) The overflow gutters shall be provided with outlet
pipes which shall in any case be at least one and one=half
inches in diameter and shall drain at least 15 lineal feet of
gutter.

AUTHORITY: Sec. 50=53-103 MCA
IMPLEMENTING: Sec. 50=53=107 MCA

RULE IX (to be codified 16.10.1509) SKIMMERS

{I) Skimmers may be used in place of overflow gutters
as a means of skimming and rec1rculat1ng the water. Skimmers
are permitted on public swimming pools if at least one
skimming device is provided for each 500 square feet of water
surface area or fraction thereof, with a minimum of two
skimmers reguired. The skimmers shall be located at least
30 feet apart. skimming devices shall be built into the pool
wall, shall develop sufficient velocity on the pool water
surface to induce floating oils and wastes into the skimmer
from the water surface of the entire pool area, and shall meet
the following general specifications:
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(a) The piping and other pertinent components of the
skimmers shall be designed for a total capacity of at least
80% of the required filter flow of the recirculation system
and no skimmer shall be designed for a flow-through rate of
less than 30 gallons per minute.

{b) The skimmer weir shall be automatically adjustable
and shall operate freely with continuous action to variations
in water level over a range of at least four inches. The weir
shall be of such buoyancy and design so as to develop an
effective velocity.

(¢) An easily removable and cleanable basket or screen
through which all overflow water must pass shall be provided
to trap large solids. The skimmer shall be constructed of
sturdy corrosion-resistant materials.

(2) All swimming pools shall be equipped for adding
make-up water to the swimming pool as necessary for proper
operation of skimmers and gutters.

(3) Spa pools require a minimum of one skimmer per unit.
AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50=53~-107 MCA

RULE X (to be codified 16.10.1510) STEPS, LADDERS AND
HANDRAILS (1) Steps and ladders shall be of an impervious
material easily cleanable and sloped to drain.

(2) Steps or ladders shall be provided at the shallow
end of the swimming pool if the vertical distance from the
bottom of the pool to the deck or walk is over two feet. Re-
cessed steps or ladders shall be provided at the deep portion
of the swimming pool, and if the pool is over 30 feet wide,
such steps or ladders shall be installed on each side. Ladders
shall be so located that divers do not need to turn back in
order to reach them.

(3) Steps leading into the swimming pool or spa shall
be of non-slip design, have a minimum tread of eight inches
and a maXimum rise or height of 10 inches.

(4) Swimming pool and spa ladders shall be corrosion=-
resistant and shall be equipped with non-slip treads. All
-ladders. shall be so designed as to provide a handhold and
shall be securely attached to the side of the pool or spa.
There shall be a clearance of not more than five inches nor
less than three inches between any ladder and the pool wall.
If steps are inserted in the walls or if stepholes are
provided, they shall be of such design that they may be
cleaned readily and shall be arranged to drain into the pool
to prevent the accumulation of dirt thereon. Step holes shall
have a minimum tread of five inches and a minimum width of 14
inches.

(5) When steps, stepholes, or ladders are provided in
the swimming pool or spa, handrails extending over the coping
or edge of the deck are required.
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(6) Supports, platforms, and steps for diving boards
shall be of sufficient structural strength to safely carry
the maximum anticipated loads. Steps shall be of corrosion-
resistant material, easily cleanable and of non-slip design.
Handrails shall be provided at all steps and ladders leading
to diving boards. Diving boards more than one meter high
shall be protected with guard railings.

(7) A low diving board shall not be located below a high
diving board.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-107 MCA

RULE X]. (to be codified 16.10.1511) HOQSE CONNECTIONS.

(I} Hose connections shall be provided to €nable all
parts of the swimming pool and spa area to be reached with
easily manipulated hose length.

(2) Water volume and pressure shall be sufficient to
provide effective cleaning and c¢are should be taken so that
deck wash material is not drained or sprayed into the pool or
spa.

AUTHORITY: Sec. 50~53~103 MCA
IMPLEMENTING: Sec. 50-53-107 MCA

RULE XII (to be codified 16.10.1512) RECIRCULATION SYSTEM
The recirculation system shall consist of pumping
equipment, hair and lint catcher and filters, together with
all necessary pipe connections to the inlets and outlets of
the swimming pool and spa and a valve system for backwashing
the filters. As an integral part of the recirculation system,
equipment shall be provided for disinfecting the water and
adding any necessary chemicals and make-up water. The entire
system and all of its component parts shall be capable of
producing a six-hour turnover of the entire volume of the
swimming pool throughout the normal filter cycle. The main
drain or drains in the deep end of the pool shall be clearly
visible at all times. Spa pools reguire a 30 minute turnover
rate of the entire volume of the unit.

(2) All recirculation egquipment furnished shall be pro-
vided with installation and operation instructions.

(3) Inlets are features of the swimming pool or spa
which return water to the pool or spa from the filters as a
part of the recirculation system. Inlets shall be submerged
and shall be located to produce uniform circulation of water
throughout the swimming pool without the existence of dead
spots and to carry away pool bottom deposits to the outlets.
The minimum number of inlets shall be based on either one
inlet per 600 square feet or portion thereof of pool area,
or one inlet per 15,000 gallons, whichever is greater. A
minimum of two i1nlets is required on swimming pools and spas.

(4) where the distance across the shallow portion of the
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swimming pool 1is more than 15 feet, multiple inlets shall be
provided, so spaced that each inlet will serve a linear dis-
tance of not more than 15 feet. 1Inlets shall be placed at
15 foot intervals around the entire perimeter. In any case,
an adeguate number of inlets shall be provided, properly
spaced and located to accomplish complete and uniform re-
circulation of water and maintenance of uniform disinfectant
residual at all times.

(5) All inlets shall be designed to have adjustable
orifices.

(6) All inlets shall discharge at a depth of at least
12 inches below the swimming pool or spa overflow level.

{7) Floor inlets when used shall be placed at 15 foot
intervals and the distance from these inlets to the wall shall
not exceed 15 feet.

(8) outlets, or main drains, are features of the
swimming pool and spa that are part of the recirculation
system and also serve as the pool or spa drains, when
necessary. The grated areas shall be of sufficient size to
decrease the possibility of clogging or creating suctions
dangerous to the safety of the bathers.

(9) All swimming pools and spas shall be provided with
a main drain outlet or outlets at the deepest point to permit
the pool to be completely and easily emptied.

(10) Drains must be covered by a grating which is not
readily removable by bathers.

(11) The grating openings of the main drain outlet in
the floor of the pool or spa shall be sufficient so that no
suction hazard exists.

(12) Multiple main drain outlets shall be provided where
the width of the pool is more than 30 feet. In such cases,
these outlets shall be spaced not more than 20 feet apart, nor
more than 15 feet from side walls.

(13) The hair and lint catcher device shall be installed
on the suction side of the pump. The strainer shall be con-
structed of non-corrosive material and shall be so located
as to be easily accessible for regular cleaning.

(14) Vacuum equipment shall be provided to remove sedi-
ment and other accumulations from the bottom of the swimming
pool or spa.

(15) Where water from the public water system is added to
the pool or spa, cross connections between the public water
system and the pool or spa water shall be eliminated by
pumping make-up water from a pump suction well or admitting
water to the pool or spa by means of an air-gapped supply,
preferably located under a low diving board.

(16) No direct connections to sewers shall be permitted
and all pool and spa drains to sewers shall be broken at a
point where any sewage, which may back up from the sewer, will
not enter the pool or spa piping.
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(17) No more than two spa units may utilize one recircu-
lation, disinfection system and no spa may utilize the re-
circulation/disinfection system of a swimming pool.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50~53-107 MCA

RULE XIII (to be codified 16.10.1513) DISINFECTANT AND
CHEMICAL FEEDERS The swimming pool or spa shall be equipped
with a chlorinator or other continuous disinfectant feeder
which meets the following applicable requirements:

(1) All chemical feeders shall be approved by the
National Sanitation Foundation.

(2) When compressed chlorine gas is used, the following
additional features shall be provided:

(a) The chlorine and chlorinating equipment shall be in
a separate, well-ventilated room. Such rooms shall not be
below ground level and shall be provided with vents near the
floor which terminate out-of-doors. The door of the room
shall not be open to the swimming pool, and shall open to the
outside.

(b) Chlorine cylinders shall be anchored to prevent
their falling over. A valve stem wrench shall be present on
the chlorine cylinder so that supply can be shut off quickly
in case of an emergency. A valve protection hood shall be
kept in place except when the cylinder is connected.

(c) During accidents or interruptions of the water
supply, the chlorine feeding device shall be designed so that
leaking chlorine gas will be conducted to the outdoors.

(d) The gas mask designed for use in a chlorine atmos-
phere and of a type approved by the U, S. Bureau of Mines
shall be provided. 1In addition, replacement canisters shall
be provided and a record shall be kept of gas mask usage to
ensure that the mask will be serviceable when needed. The gas
mask shall be kept in a closed cabinet, accessible without a
key, located outside of the room in which the chlorinator is
maintained.

(e) Chlorination equipment shall be installed and
operated by or under the supervision of personnel experienced
with installation and operation of such equipment.

(f) Chlorine use must also meet all local or other state
requirements.

(3) A change in method or type of disinfection must be
approved in writing by the regulatory authority.

AUTHORITY: Sec. 50~53-103 MCA
IMPLEMENTING: Sec. 50=53=107 MCA

RULE XIV (to be codified 16.10.1514) FILTRATION EQUIPMENT

(1) Filtration equipment shall be provided on all
swimming pools and spas and shall be installed and maintained
in accordance with the manufacturer's specifications.
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(2) The filter system shall be designed with necessary
valves and piping to permit:

(a) filtering to swimming pool or spa,

(b) 1isolation of individual filters for repair while
other units are in service,

(c) complete drainage of all part of the system, and

(d) necessary maintenance, operation, and inspection in
a convenient manner.

(3) Filters will be backwashed at least once per week at
swimming pools and daily at public spas, with the exception of
cartridge filters which are discussed in subsection (5) of
this rule.

(4) A rate of flow indicator shall be provided and in-
stalled in such manner as to show the recirculation rate of
the pool or spa water. The indicator shall measure the rate
of flow through the filtering system with an appropriate range
readable in gallons per minute accurate within 10% actual
flow.

(5) All cartridge type filters must be approved by the
National sSanitation Foundation or shall be approved as
equivalent thereto by the regulatory authority. A minimum of
three filters must be present at the facility, one in use,
one which has been cleaned and is ready for use, and one which
is being cleaned.

(6) All sand-type filters, whether of the gravity or
pressure type, and including high-rate filters, shall
be approved by the National Sanitation Foundation or shall be
approved as eqguivalent thereto by the regulatory authority.

(a) The filter system shall be provided with influent
and effluent pressure indicators as are required to indicate
the condition of the filters. The filter system shall be
provided with an air relief device at or near the high point
of the filter. A sight glass shall be provided on the back-
wash discharge line.

(b) Each pressure type filter tank shall be provided
with an access opening of not less than a standard 11 inch
by 15 inch manhole and cover.

(¢) Devices with reasonably accurate dosage control
features shall be provided for adding coagulants ahead of the
filters.

(7) All diatomaceous earth type filters, whether of the
vacuum or pressure type, shall be approved by the National
Sanitation Foundation or shall be approved as equivalent
thereto by the requlatory authority.

(a) Filtration areas shall be determined on the basis of
effective filtering surfaces as created by the septum supports
with no allowances for areas of impaired filtration such as
broad supports, folds, or portions which may bridge.

(b) The filter and all component parts shall be of such
materials, design, and construction to withstand normal con-
tinuous use without significant deformation, deterioration,
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corrosion, or wear which could adversely affect filter opera-
tion.

(¢} The filter shall be so designed and constructed, or
provision made, to preclude the introduction of appreciable
quantities of filter-aid into the pool or spa during precoat-
ing operations.

(d) The filters shall be designed and installed in such
a manner that they may be easily disassembled with allowances
made for adequate working space above and around the filter to
allow the removal and replacement of any part and for proper
maintenance.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-1C7 MCA

RULE XV (to be codified 16.10.1515) CROSS-CONNECTIONS

(1) No piping arrangement shall exist under any condi-
tions which will permit sewage or waste water to enter the
recirculation system or water from the recirculation system
or swimming pool or spa to enter the make-up water supply.

(2) No pipe furnishing water for the make-up supply
shall be physically connected to the recirculation system
regardless of valve arrangement.

(3) The make-up water line discharging directly to the
swimming pool shall have its point of discharge at least six
inches above the swimming pool overflow level.

(4) The make-up water line discharging to a surge or
balancing tank shall have its point of discharge at least six
inches above the rim of the tank.

(5) All other accessories to the recirculation systenm,
such as chemical solution feeders and water-fed chlorinators
shall be protected by air gap against back-siphonage into the
water supply system.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-107 MCA

RULE XVI (to be codified 16.10.1516) PIPING SYSTEM

(1) The piping system shall be designed to reduce fric-
tion losses 50 that adequate flows are maintained in the
piping system. The piping system of the pool shall be painted
in distinguishing colors to determine filtered water, make-up
water, waste water, vacuum lines and heatlng lines. The color
system for distinguishing the different piping systems in a
swimming pool or spa shall be as follows:

(a) green -- filtered water

(b) yellow -— raw or make~up water
(c) black - waste water

(d) red - heating lines

(e} blue - vacuum lines

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec, 50=53=107 MCA

9-5/16/85 MAR Notice No., 16-2-288



-427~

RULE XVII (to be codified 16.10.1517) EQUIPMENT ROOM

(1) The eguipment room shall be so Iocated that it
cannot be entered directly from shower rooms. If entry is
gained through the pool or spa deck area, the eguipment room
must be kept secure.

(2) The recirculation equipment shall be conveniently
located for inspection and servicing. Adequate headroom shall
be provided above pressure filters.

(3) The floor shall have a minimum slope of one-fourth
inch per foot toward the drains with no low spots which would
allow the water to stand.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: - Sec. 50-53-107 MCA

RULE XVIII (to be codified 16.10.,1518) WATER TESTING
EQUIPMENT (1) An approved test kit for determining the pH
range of 6.8 to 8.2 shall be provided. The kits shall be
capable of measuring pH accurately to the nearest 0.2 pH
units.

(2) A test kit for the determination of total alkalinity
shall be provided.

(3) An approved test kit for the determination of
chlorine residuals in the range of 0 to 2.0 parts per nillion
shall be provided. When testing kits for chlorine utilize
comparative color standards, the standards shall be accurate
to within plus or minus 0.1 ppm. The test kit shall test for
free and total chlorine residual. DPD test method is the
required procedure.

(4) Whenever cyanurates are used as a stabilizer, a test
kit shall be provided which is capable of accurately measuring
the cyanurate concentration to 150 parts per million in
increments of 25 parts per miliion. Cyanurate concentrations
in the pool or spa shall not be higher than 150 parts per
million.

(5) Eqguivalent test kits for other approved disinfectant
residuals shall be provided.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-107 MCA

RULE XIX (to be codified 16.10.151%) HEATING, VENTILA-
TION AND LIGHTING (13 Bathhouses, dressing rooms, shower
rooms, and toilet rooms shall be adequately ventilated.
Ventilation of indoor swimming pools and spas shall be so
designed that bathers will not be subjected to drafts and no
buildup of condensation will occur.

(2) All indoor pools or spas and all outdoor pools or
spas operated at night shall have artificial lighting suf-
ficient to permit a six inch black disc on a white field to be
visible in the deepest part of the pool or spa. Such lights
shall be spaced to provide illumination so that all portions
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of the pool or spa, including the bottom, may be readily seen
without glare.

(3) No overhead wiring shall pass within 10 feet of the
pool or spa enclosure.
AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-107 MCA

RULE XX (to be codified 16.10.1520) DRESSING ROOMS,
TOILETS, AND SHOWER AREAS (1) The ceilings, walls and floors
of dressing rooms, tollet and shower areas shall be con-
structed of smooth, impervious, easily cleanable material,
not adversely affected by steam, water, or disinfectant.

(2) The floors shall be smooth, non-slip to bare feet,
shall have no open cracks or joints, and shall have a minimum
slope of one-fourth inch per foot toward the drains with no
low spots which will allow water to stand.

(3) Deck carpet will not be permitted within six feet
of shower areas or in hallways in or leading to dressing rooms
which will normally be traveled by individuals wearing shoes.

(4) Partitions shall have a minimum clearance of six
inches above the floor.

(5) Dressing rooms, toilet and shower areas shall be
lighted so that all parts are easily visible for cleaning and
maintenance.

(6) Public swimming pools and spas shall be equipped
with dressing rooms located adjacent to the locker or check-
room and showers.

(7) Toilet facilities shall be provided for each sex.
Flush water closets and urinals shall be provided and shall
be kept clean and properly maintained. The ratio of water
closets shall be one closet and one urinal for each 70 men
or portion thereof and one water closet for each 40 women
or portion thereof.

(a) All fixtures shall be properly protected against
back siphonage.

(b) All fixtures shall be so0 designed that they may be
readily cleaned and maintained.

(c) Hand washing facilities must be provided and shall
include either soap and disposable towels or hand blowers.

(8) Separate shower facilities shall be provided for
men and women, and shall be so located that bathers must pass
from the shower room directly into the swimming pool or spa
area. The minimum number of showers provided shall be in
proportion of one to 40 bathers or portion thereof.

(a) All showers must be equipped with a mixing valve.

(b) Soap shall be provided for each shower unit.

(¢) Where shower booths are provided, the booth parti-
tions shall be of a material which will not be damaged by
shower water and shall have a minimum clearance of six inches
above the floor.

(d) Shower curtains are not permitted.
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(9) The requirements of this rule do not apply to
semi-public swimming pools or spas.
AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-~53-107 MCA

RULE XXI (to be codified 16.10.1521) WASTE DISPOSAL

(I) There shall be no direct physical connection between
the sewer system and any drain from the swimming pool or spa
recirculation system. Any swimming pool or gutter drain or
overflow from the recirculation system when discharged to the
sewer system, storm drain, or other approved drainage source
shall connect through a suitable air break so as to preclude
the possibility of backflow of sewage or other contaminant
into the swimming pool piping system.

(2) Toilet room sewage and shower drainage shall be dis-
charged to an approved municipal sanitary sewage system or to
a sewage disposal system as lawfully approved by the
regulatory authority.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50=53=-107 MCA

RULE XXII (to be codified 16.10.1522) BACTERICLOGICAL
AND CHEMICAL QUALITY (1) Public swimming pool and spas
waters shall be maintained with a chemical guality sufficient
to prevent levels of bacteria from exceeding 200 bacteria per
milliliter as determined by the total standard (35° C) agar
plate count, or the presence of more than four coliform
bacteria per 100 milliliters by the millipore filter method,
or show a positive test (confirmed test) for coliform
organisms in any of five 10-milliliter portions of a sample
when the pool 1is in uge. All samples shall be collected,
dechlorinated, and examined in accordance with the procedures
outlined in Standard Methods for the Examination of Water and
Wastewater (APHA, AWA, WPCA). Not more than two consecutive
samples in a one-month period shall exceed the levels
specified.

(2) The chemical quality of the swimming pool or spa
water shall not cause irritation of the eyes, skin or mucous
membranes of the bathers.

(3) All swimming pools and spas, when open or in use,
shall be continuously disinfected by a chemical which imparts
a residual effect and shall be maintained in an alkaline
condition. Disinfection must be handled by mechanical means.
A chlorine residual of 1.0 - 3.0 ppm must be maintained in
the pool at all times. A difference of .5 ppm between free
and total chlorine readings in swimming pools requires super-
chlorination. Spa pools shall be superchlorinated daily.

(4) If halogens other than chlorine are used, residuals
of equivalent disinfectant strength shall be maintained.

(5) The regulatory authority may accept other disinfect-
ing materials or methods when they are demonstrated to provide
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a readily measurable residual and to otherwise be equally
effective to the chlorine concentration required herein, and
not be dangerous to the public health. Regulatory authority
approval must be given prior to utilizing other disinfecting
materials.

(6) Chemicals used in controlling algae growth shall not
pose a risk to public health or contribute toxic properties to
the water.

(7) The water shall have sufficient clarity at all times
so that a black disc, six inches in diameter, 1s readily
visible when placed on a white field at the deepest point of
the swimming pool or spa.

{8) Swimming pool and spa waters shall be waintained at
a pH of not less than 7.2 and not greater than 7.8.

(9) The total alkalinity of the water should be at least
80 ppm and no greater than 200 ppm.

(10) The department hereby adopts and incorporates by
reference Standard Methods for the Examination of Water and
Wastewater by the American Public Health Association, the
American Waterworks Association, and the Water Pollution
Control Asscociation (APHA, AWA, WPCA), 15th Edition, 1980,
which establishes test procedures and what to test for in
swimming pools. Copies of Standard Methods for the Examina-
tion of Water and Wastewater (APHA, AWA, WPCA) may be obtained
from the Food and Consumer Safety Bureau, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana, 59620.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec., 50-53-107 MCA

RULE XXIII (to be codified 16.1C.1523) OFPERATION,
CLEANTNG AND MAINTENANCE (1) An accurate report showing the
daily operation of the swimming poecl or spa shall be main-
tained at the facility. This report shall include information
regarding the sanitation and safety aspects of the pool or
spa, including but not limited to disinfectant residuals, pH,
maintenance records, and bather load. These reports shall be
kept on file for six months for review by the regulatory
authority.

(2) All swimming pools and appurtenances thereto shall
be maintained in a clean and sanitary condition at all times.

(3) Visible dirt on the bottom of the swimming pool or
spa shall be removed once daily, or more often if necessary
to keep the pool or spa bottom clean.

(4) Visible scum or floating material on the surface of
the swimming pool shall not be permitted and shall be removed
by flushing or skimming or other effective means.

(5) The swimming pool or spa cperator shall be responsi-
ble for maintaining the sanitary gquality of the swimming pool
water at all times.
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(6) The swimming pool or spa operator shall immediately
correct any condition which is not in compliance with these
rules and if unable to do so shall notify the regulatory
authority.

(7) Spa pools are not to be operated at a water tempera-
ture exceeding 105° F. as determined by use of an inline
thermometer.

(8) Spa rpools shall be drained and thoroughly cleaned
weekly.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-106, 50-53~107 MCA

RULE XX1V (to be codified 16.10.1524) SAFETY

(1) Swimminyg pool and spa safety regulations shall be
conspicuously posted at every swimming pool or spa stating:

(a) Spitting, spouting of water, or blowing the nose in
the swimming pocl or spa shall be strictly prohibited.

(b) Boisterous or rough play or running shall not be
permitted in the swimming pool or spa, the walk area, in
dressing rooms, in shower rooms, or in toilet rooms.

{c}) Bottles, crockery, glassware, or other hazardous
objects shall not be permitted in the swimming area.

(d) Smoking shall not be permitted in the swimming or
bathing area.

(3) An individual certified in cardiopulmonary resusci-
tation shall be on premises at all times.

(4) The operator or owner of a public swimming pool or
spa shall not allow the pool to be used:

(a) when the personnel and eguipment requirements set
forth in RULE XXV (to be codified 16.10.1525) are not net,
or

(b) when ordered closed by the regulatory authority.
AUTHCRITY: Sec. 50-53~103 MCA
IMPI.LEMENTING: Sec. 50-53-107 MCA

RULE XXV (to be codified 126.10.1525) EQUIPMENT AND
PERSONNEL (1) All eguipment used 1in conjunction with the
operation of the swimming pool or spa shall be approved by
the regulatory authority. An experimental installation may
be permitted by the regulatory authority, but should the
development fail to produce satisfactory results it shall be
replaced with accepted design, equipment, and materials.

(2) Every public swimming pool shall have a trained
lifeguard or lifeguards in complete charge of bathing facili-
ties who shall have authority to enforce all rules of safety.
The number of lifeguards regquired shall be based on one per
1,500 square feet of pool area or fraction thereof, with a
minimum of one lifeguard at all public pools regardless of
size. Semi-public swimming pools greater than 1,500 square
feet 1n area shall also employ and maintain a lifeguard or
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lifeguards on duty. Lifeguards shall be currently trained in
American Red Cross methods of first aid and water safety or
its equivalent. Each lifeqguard shall be at least 16 years of
age. Lifeguards shall be on duty at all times when a swimming
pool or bathing place is open for use by the bathers.

(3) Where no lifeguard service is required to be provided
to a semi-public pool, warning signs shall be placed in plain
view and shall state "WARNING - NO LIFEGUARD ON DUTY" with
clearly legible letters at least four inches high. In addi-
tion, the sign shall state "CHILDREN SHOULD NOT USE THE POOL
WITHOUT AN ADULT IN ATTENDANCE."

(4) Owners and operators of each public and semi-public
swimming pool or spa shall have a designated individual in
charge of maintaining safe and sanitary pool conditions.

(5) Every swimming pool shall be equipped with one back-
board and one or more ring buoys and one S-hold hook having a
maximum of 15 to 16 inches diameter with a one-fourth inch
manila line at least equal in length to the maximum width of
the swimming pool attached securely to it and kept in good
repair. In small swimming pools no more than 15 feet in
width, a ring buoy may be substituted for a shepherd's crook
or for a reaching pole with a minimum length c¢f 14 feet. Such
safety equipment must be accessible for immediate use in the
pool area.

(6) When a lifequard is required, an elevated seat for
the lifeguard shall be provided in areas between the five feet
depth and the deep water and within two feet of the edge of
the swimming pool and shall be high enough to give the
lifeguard a complete and unobstructed view of the water.

(7) A guard line separating the shallow portion from the
deep portion of the swimming pool shall be provided across the
pool at the five foot depth.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-107 MCA

RULE XXVI (to be codified 16.10.1526) DISEASE CONTROL

(1) Any person with a disease in a known communicable
form shall not be permitted to use the swimming pool or spa.
The designated individual in charge of maintaining safe and
sanitary conditions shall make reasonable effort to inspect
bathers for evidence of skin disease or open lesions. Persons
having any considerable area of exposed sub-epidermal tissues,
cuts or the like shall be warned that these may become
infected and advised not to use the swimming pool or spa.

(2) Before entering the pool or spa, all bathers shall
be required to take a cleansing shower in the nude, using warm
water and soap.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-107, 50~53-107 MCA
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RULE XXVII (to be codified 16.10.1527) FLOW-THROUGH POOLS

(1) All flow-through pools built, remodeled or altered
after [EFFECTIVE DATE OF THIS RULE] shall be equipped with an
approved disinfection system.

(2) Pools in existence on [EFFECTIVE DATE OF THIS RULE]
which rely on a flow~through water exchange mechanism shall:

(a) provide sufficient water volume exchange that will
produce a four-~hour turnover of the entire volume of pool
water to waste, and

(b) meet all bacteriological standards as set forth in
subsection (1) of RULE XXII (to be codified 16.10.1522). If
standards cannot be met, a disinfection device must be in-
stalled and utilized.

(3) Flow-through pools in existence on [EFFECTIVE DATE
OF THIS RULE], especially hot water mineral pools, shall be
maintained to prevent corrosion, algae growth and other
mineral accumulation on the pool walls, floor and equipment.

(4) Discharge of pool waste water may be subject to the
provisions of the Montana Pollutant Discharge Elimination
system (MPDES), ARM Title 16, Chapter 20, sub-chapter 9.
Persons whose discharges of pool waste water are subject to
MPDES shall comply with ARM 16.20.901 et seq.

AUTHORITY: Sec. 50-53=-103 MCA
IMPLEMNTING: Sec. 50-53-107 MCA

RULE XXVIII (to be codified 16.10.1528) WADING POOLS

(I) wading pools for children shall™ be physically
separated from swimming pools by means of at least a four-
foot fence or barrier.

(2) A fence or barrier shall be provided on the outside
of the deck area of all outdoor wading pools.

(3) Wading poecls shall have a maximum water depth of 24
inches. The water depth at the perimeter shall not exceed 18
inches.

(4) Wading pools must:

(a) be connected to the pool, recirculation, disinfec-
tion system, or

(b) have a recirculation, disinfection system of its own
capable of a one hour turnover rate, or

(¢) operate as a flow-through system with a one hour
turnover rate.

(5) Floors of wading pools shall be uniform slip-
resistant finish, sloped to drain completely with a maximum
slope of one foot in 12 feet.

(6) The water in all wading pools shall be kept suf-
ficiently clear so that the bottom of the wading pool is
visible at all times.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-107 MCA
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RULE XXIX (to be codified 16.10.1529) INSPECTIONS

(1) The regulatory authority, after showing proper
identification, shall be permitted to enter any public
swimming pool or spa at any reasonable time for the purpose
of making inspections to determine compliance with th reguire-
ment of this sub-chapter. The agent shall be permitted to
examine any records pertaining to the operation, maintenance
or personnel employed at the pool or spa, and to collect such
samples of water as necessary to determine that every public
swimming pool or spa complies with the requirements of this
sub~-chapter.

(2) Wwhenever an inspection of a public swimming pool or
spa is made, the tindings shall be recorded on an inspection
form. The inspection form shall summarize the requirements of
this sub-chapter. If one or more violations are determined to
exist, the inspectional remarks shall be marked to reference
the violations and shall specify the correction to be made and
the date by which the correction is to be made. A copy of the
completed inspection report form shall be furnished to the
person in charge of the publi¢ swimming pool or spa at the
conclusion of the inspection. The completed inspection form
is a public document that shall be available for public review
or distribution upon payment of copying cost to any person on
request.

AUTHORITY: Sec., 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-106, 50-53-107 MCA

RULE XXX (to be codified 16.10.1530) MISCELLANEQUS

(1) No food or drink shall be consumed or served in the
area restricted to swimmers or bathers.

(2) No animals or fowl shall be permitted in the area
restricted to swimmers or bathers.

(3) A means of contacting emergency medical services
shall be provided on the premises. Instructions regarding
emergency calls shall be prominently posted.

AUTHORITY: Sec. 50-53-103 MCA
IMPLEMENTING: Sec. 50-53-107 MCA

5. The Department 1is proposing these rules because
current rules adopted in 1972 have become outdated due to
advances in the industry, and new evidence in regard to
disease transmission, as well as a greater awareness of
safety and bather control by operators and patrons. In addi-
tion, the 1972 rules did not address spa pools, which have
become popular in recent years and for which operational
safety and health parameters are necessary. Finally, legis-
lative clarification in the 1985 session of the department's
authority to adopt enforceable safety rules has necessitated
review and revision of department safety standards.
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6. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Robert L. Sclomon, Cogswell Building, Capiteol Complex, Helena,
Montana, no later than June 13, 1985.

7. Robert L. Solomon, Cogswell Building, Capitol Complex,
Helena, MT, has been designated to preside over and conduct the

| G 0 e

JCHI\,VJ. DRYWAN, M.D./ Director

By
WILLIAM J. OPITZ,

Certified to the Secretary of State _ May 6, 1985
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING
of rules 16.10.634, structural ) ON PROPOSED AMENDMENT OF
requirements for public ) ARM 16.10.634, 16.10.635,
accommodations; 16.10.635, ) 16.10.636, 16.10.637,
water supply system standards; ) and 16.10.638
16.10.636, sewage system )
standards; 16.10.637, laundry )
) (Hotels, Motels, Tourist
) Homes, Roominghouses,
) Retirement Homes)

facility requirements; and
16.10.638, housekeeping and
maintenance standards

TO: All Interested Persons

1. On June 7, 1985, at 9:00 a.m., a public hearing will
be held in Room €209 of the Cogswell Building, Helena,
Montana, to consider the amendment of rules 16.10.634 through
16.10.638.

2. The proposed amendments replace present rules
16.10.634 through 16.10.638 found in the Administrative Rules
of Montana. The proposed amendments would move water tempera-
ture reguirements from the rule setting structural standards
to the more logical water supply rule and set a minimum as
well as maximum temperature; eliminate a general reguirement
to have 1inside locks on sleeping rooms because it is of
periferal importance to environmental safety and not advisable
in some retirement homes; update the standards for wells and
sewage systems; require non-public systems used by establish-
ments built after the amendments go into effect to meet either
the new well standards or have an equivalent system designed
by an engineer; allow establishments using a non-public system
and existing prior to the effective date of these amendments
to use, in the alternative, a spring or cistern meeting prior
standards; add more specific standards to preclude contamina-
tion of ice supplied to patrons; require any laundry used by,
as well as operated by, an establishment to meet existing
laundry standards; reqguire towels and washcloths, as well as
bedding, to be clean and in good repair; allow an establish-
ment to supply clean bed linen, washcloths, and towels to
patrons upon request, rather than require it to do so on a
set schedule; allow used bar soap to be left for subsequent
guests; and eliminate the requirement that certain kinds and
sizes of bedding be provided.

3. The rules as proposed to be amended provide as fol-
lows (matter to be stricken is interlined, new material is
underlined):

16.10.634 STRUCTURAL REQUIREMENTS (1) An establishment
must comply with the following structural requirements:

(a) In addition to the requirements of this sub-chapter,
compliance with the state building code and fire code is re-
quired.
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{(b) At least one storage room sufficient in size for the
storage of extra bedding and furnishings must be provided.

(c) Adeguate and convenient janitorial facilities
including a sink and storage area for equipment and chemicals
must be provided.

(d) All rooms and hallways must be provided with at
least 10 foot candles of light.

(e) Floors and walls in toilet and bathing rooms,
laundries, janitorial closets, and similar rooms subject to
large amounts of moisture must be smooth and non-absorbent.

(f) Floor and wall-mounted furnishings must be easily
moved to allow for cleaning or mounted in such a manner as to
allow for cleaning around and under such furnishings.

¢4} Wakter previded to hondsinke and bathing faeiiities
may net exeeed a temperature of 1202 F-

¢h} (g) Bathing facilities must be provided with anti-
slip surfaces,

¢} Sleeping ¥eoom doors must be eduipped with Ileeks
operabie frem tnside of the roems
AUTHORITY: Sec. 50-~51=-103 MCA
IMPLEMENTING: Sec. 50-51-103 MCA

16.10.635 WATER SUPPLY SYSTEM (1) The department
hereby adopts and incorporates by reference ARM 16.20.207,
stating maximum microbiological contaminant levels for public
water supplies, and the following department publications
setting construction, operation, and maintenance standards for
spring, wells, and cisterns, respectively:

(a) Clrcular #11, "springs";

(b) &€ireutar H#ids “Sanitafy Features ef Water Weillsls
Circular #84-11, 'Minimum Design Standards for Small Water
Systems";

(c) Circular #l7, "Cisterns for Water Supplies". Copies
of ARM 16.20.207 and Circulars #11, #i#Z; #84-11 and #17 may be
obtained from the Water Quality Bureau, Department of Health
and Envirommental Sciences, Cogswell Building, Capitol sSta-
tion, Helena, Montana, 59620.

(2) In order to ensure an adequate and potable supply of
water, an establishment must either:

(a) connect to a water supply system meeting the
requirements of Title 16, Chapter 20, sub-chapters 2, 3, and 4
of the Administrative Rules of Montana; or

(b} if the establishment is not utilized by more than 25
persons daily at least 60 days out of the calendar year,
including guests, staff, and residents; and an adequate public
water supply system is not accessible; utilize a non-public
system:

T) whose construction and use meet those standards set
in ene ef the feiiewing eireulars published by the departments
circular #84-11; or
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£33 Eirentar #il fer springs

¢3¥) €Eireutar #1232 for waker weiils

¢33} Giredlar #H17 for eisterns-

(ii) if construction of the establishment was commenced

on or after [THE EFFELTIVE DATE OF THIS AMENDMENT], which 1s
de51gned by an engineer regigtered in Montana and determined

by the départment or the local health authorlty to provide
assurance of an adequate and potable water supply gglvalent
to that in ‘circular ¥84-11; or

(1i1) ~ if consfruction of the establishment was commenced
prior to [THE EFFECTIVE DATE OF THIS AMENDMENI]| and utilizes a
spring or cistern, which is operated and maintaified In accord-
unce with the standards set in sither d department circuiar #il
g or a spring) or circular #17 (for a cisterny, whichever 13 13

applicable.

{3) If a non-public water supply system is used in
accordance with subsection (2)(b) above, an establishment
musts

¢a) Gubmit submit a water sample at least quarterly to
a laboratory licensed by the department to perform micro-
biological analysis of #he public water supplies in order to
determine that the water does not exceed the maximum micro-
biological contaminant levels stated in ARM 16.20.207,
incorporated by reference in subsection (1) above.

(4) An establishment must replace or repair the water
supply system serving it whenever the water supply:

(a) contains microbiological contaminants in excess of
the maximum levels contained in ARM 16.20.207, as incorporated
by reference in subsection (1) of this rule, or

(b) does not have the capacity to provide adeguate water
adequate in gquantity for drinking, cooking, personal hygiene,
Taundry, and wateér-carried waste disposal.

(5) Ice must be:

(a) obtained from a licensed supplier if it is not made
from an appreved the establishment's water supply, S and

(b) must be manufactured, stored, handled, transported
and served in a manner which is approved by the department or
local health authority as preventing contamination of the ice,
and which meets the following specific standards:

1) lgg‘must be stored in an automatic dispenser if:

(A) construction of the €sfablishment was commenced on
or after [EFFECTIVE DATE OF THIS AMENDMENT] and dispensing of

the ice - ice is not under the direct control of the establighment's

management or
L%?* in an establishment whose construction commenced
rior to [THE EFFECTIVE DATE OF THIS AMENDMENT] and in which
dlSEenSlng of ice is not under the direct control of the

establishment's management, the ice storage equipment fails

and 1s replaced.
Jtss)

where open bln ice storage is provided, an ice

8coop must be readily available for use by quests or the
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management and stored either inside the bin or in a glosed
container protected from contamination.

(6) Ice storage bins may not be connected directly to
any trap, drain, receptacle =zink or sewer which discharges
waste or to any other source of contamination.

{7) Handsinks and bathing facilities must be provided
with water at a temperature of at least 100° EF. and not more
than 120° F,

AUTHORITY: Sec. 50-51-103 MCA
IMPLEMENTING: Sec. 50-51-103 MCA

16.10.636 SEWAGE S5YSTEM (1) The department hereby
adopts and incorporates by reference Buiietim 3327 ULGepire
TPankel; published by the Mentana State Univeraity Eeeperative
Extension Gerviee, which contains skandards f£e¥ the followin
department publications setting construction and operation
of adeguate rndividual standards for sewage systems:

f{a) Circular #84-10, 'sewers and Sewage Treatment for
Multi-Family and NonuRe51dent1al Buildings"

(b) Circular #113, "The sanitary Pit Privy."

A eopy of Buirletir 332 Coples of the above circulars may be
obtained from the Water Quality Bureau, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Sta-
tion, Helena, Montana, 59620.

(2) In order to ensure sewage is completely and safely
disposed of, an establishment must:

(a) connect to a public sewage system meeting the
requirements of Title 16, Chapter 20, sub~chapter 4, of the
Administrative Rules of Montana; or

(b) if the establishment is not utilized by more than 25
persons daily at least 60 days out of the calendar vyear,
including guests, staff, and residents; and an adequate public
sewage system 1is not available; utilize a non-public system
whose construction and use meet the construction and operation
standards contained in Butletin 332, MSeptie Fasmksl; pubiished
by the Meontama btate Yniversity Ceeperative EHEeRSien Serviees
and department circular #8%-10, 1incorporated by reference in
subsection (1) of this rule-. with +he previse thakt &he
necessary Bsige of the oystem ke determined utiliping the
fotlowings

24 Sewage £iew must be determined using a rake ef L6
gations per day per guest; 25 gailens pex day per staff
member, and ¥5 galiens per day per resident-

¢y A septie tank must have a minimum ef 1000 gatiens
liguid ecapaexzty and be sufficient in w9ige €e preovide fer a
minimum of 24 heurs of retentien time-

333} The rate of sewage appiireatien for otandard
t¥enehes mupt be eaieutated using the fermula @ equais B
divided by he sguare reet of &; where @ equals the rate of
sewage appiieatien iR gallens per sguaxe £eoet per day apd £
egquats the peresiatien rate iR minutes per ineh-
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¢3) A 4-feet vertieal separation Must exist between the
bettem eof &he draznfieid &renekh amd beth the highest
greundwater ieve:r and the bedroek teveis

€43 The mauimum siepe ef an area used fer subsurfaee
sewage dispesat may net execeed 15¥%-

€53 (3) A sewage system design, other than the type
described in this rule, may be utilized only if it is designed
by an engineer registered in Montana and offers egquivalent
sanitary protection as determined by the department or local
health authority.

€6y (4) An establishment must replace or repair its
sewage system whenever:

(1) it fails to accept sewage effluent at the rate of
application;

(ii) seepage of effluent from, or ponding of effluent on
or around, the system occurs;

(iii) contamination of a potable water supply or state
waters is traced to effluent from the sewage system; or

(iv) a mechanical failure occurs, including electrical
outage, or collapse or breakage of septic tank, %*ead inlet
lines, or drainfield lines.
AUTHORITY: Sec. 50-51-103 MCA
IMPLEMENTING: Sec. 50-51-103 MCA

16.10.637 LAUNDRY FACILITIES (1) Laundries operated
in conjunction with, or utilized by, an establishment must be
provided with:

(a) mechanical washer and hot air tumble dryer. Manual
washing and line drying of bed linen, towels and washcloths is
prohibited. Dryers must be properly vented to prevent main-
tenance problems.

(b) A hot water supply system capable of supplying water
at a temperature of 54° C. (130° F.) to the washer during all
periods of use.

(c) Separate area for sorting and storing soiled laundry
and folding and storing clean laundry.

(d)} Separate carts for transporting soiled and cleaned
laundry.

(e) Handwashing facilities including sink, soap, and
disposable towels. A soak sink may double as a handwashing
sink.

(2) Sheets, pillow covers, towels and washcloths must be
machine washed at a minimum temperature of 54° C. (130° F.)
for a minimum time of 8 minutes and dried in a hot air tumble
dryer or ironed at a minimum temperature of 150° C. (300° F.).
AUTHORITY: Sec. 50-51-103 MCA
IMPLEMENTING: Sec¢. 50-51-103 MCA

. 16.10.638 HOUSEKEEPING AND MAINTENANCE (1) An estab-
lishment must comply with the following housekeeping and
maintenance reguirements:
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(a) In each establishment daily housekeeping and
maintenance services must be provided.

(b) Each janitor room must be kept clean, ventilated and
free from odors.

(¢) Mop heads, when used, must be changed frequently
using laundered replacements.

(d) Toilets, bathtubs, lavatories, and showers may not
be used for washing and rinsing of mops, brooms, brushes, or
any other cleaning devices.

(e) The transporting, handling and storage of c¢lean
bedding must be done 1in such a manner as to preclude
contamination by soiled bedding or from other sources.

(f) Cleaners used in cleaning bathtubs, showers,
lavatories, urinals, toilet bowls, toilet seats, and floors
must contain fungicides or germicides.

(g) Deodorizers and odor-masking agents may not be used
unless the room in which used is clean to sight and touch.

(h) Cleaning devices must be kept separate and used only
as follows: Toilet bowl brushes, mops, sponges, must be only
for cleaning toilet bowl and urinals. Cleaning devices used
for lavatories, showers and bathtubs may not be used for any
other purpose.

(1) Dry dust mops and dry dust cloths for cleaning
purposes are prohibited. Dusting and cleaning shall be
accomplished using treated mops, wet mops, treated cloths,
and moist cloths or other means approved by the department
or health authority which will not serve to spread soil from
one place to another.

(j) Establishments must be kept free of harborage for
insects, rodents and other vermin.

(k) All bedding, towels, and wash cloths provided by
management must be clean and in good repair. At least weekly,
clean bed linens must be previded for made available to each
guest. At least daily, clean wash cloths and towels must be
provided feor made avallable to each guest. Soiled linens,
soiled wash cloths, or soiled towelsy e¥ used bar seap are not
to be left in units for subsequent guests.

(1) All furnishings, fixtures, floors, walls, and
ceilings must be clean and in good repair.

{m)} Eaeh sleepirng un:E IR an eotablishment RHBE be
previded with a bed with mattressry matéress pad exr eeverings
pititews pillew s8iip; bettem ard tep shee&s; blankets and
spread- Bettoms sheets must be large eneugh te be abie te be
tuaked under¥ £he matiress er beth sides and erds- TFop sheeis
must be large erough to be able to be folded eve¥ the bianket
by a€ teast 4 ikekhes-

¢13 (m) Cleaning compounds and pesticides must be stored, -
used, and disposed of in accordance with the manufacturer's
instructions.
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€8} (n) Glasses, pitchers, ice buckets, and other
utensils used for food or drink provided in units for use by
guests may not be washed or sanitized in any lavatory or
janitor sink. Approved facilities for washing, rinsing, and
sanitizing glasses, pitchers, ice buckets, and other utensils
must be provided. In absence of approved washing facilities,
single service utensils must be used.

¢+ (o) All utensils used for food or drink provided in
units for use by guests must be stored, handled, and dispensed
in a manner which precludes contamination of the utensil prior
to use by a guest.
AUTHORITY: Sec. 50-51=103 MCA
IMPLEMENTING: sSec. 50-51-103 MCA

4. The Department is proposing these amendments to the
rules because they are needed to utilize the most up-to-date
standards for water and sewer systems, to add standards found
necessary to protect public health and safety, and to delete
others which are irrelevant to public health and safety.

5. Interested persons may present their data, views or
arguments, either orally or in writing at the hearing. Wwritten
data, views or arguments may also be submitted to Robert L.
Solomon, Cogswell Building, Capitol Station, Helena, Montana,
no later than June 13, 1985.

6. Robert L. Solomon, Cogswell Building, Capitol
Station, Helena, Montana, has been designated to preside over

and conduct the hearing.
Q&

JOEN J. DRYNEN, %/D., Director

WILLIAM J. OPIT
Deputy Director

Certified to the Secretary of State May 6, 1985
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
FOR FROPOSED ADOPTION
AND REPEAL OF RULES

In the matter of the adoption
of new RULES I through XVII,
(to be codified 16.10.1110
through 16.10.1126), and the
repeal of rules 16.10.1101
through 16.10.1109, relating

to health and safety in schools

—— e e et o it

{Schools)
To: All Interested Persons

1. On June 7, 1985, at 9:00 a.m., or as soon therafter
as it may be heard, a public hearing will be held in Room C209
of the Cogswell Building,. 1400 Broadway, Helena, Montana, to
consider the adoption of rules which establish standards atd
¢criteria relating to health, safety and physical well-being
in schools, and the repeal of rules 16.10.1101 through
16.10.1109.

2. The rules will replace rules 16.10.1101 - 16.10.1109,
found at pages 16-481 through 16-491 of the Administrative
Rules of Montana.

3. The proposed rules provide as follows:

RULE 1 (to be codified 16.10.1110) DEFINITIONS

(1) "Department" means the department of health and
environmental sciences.

(2) "school" means a building or structure or portion
thereof occupied or used at least 180 days per year for the
teaching of individuals, the curriculum of which satisfies the
basic intructional program approved by the board of public
education for pupils in any combination of kindergarten
through grade 12, but excludes home schools as that term is
defined in 20-5=102(f), MCA.

(3) "Fixtures" means a shower, toilet, toilet seat,
urinal, lavatory, drinking fountain, kitchen sink, janitor
and custodial sink, wutensil sink and all exposed plumbing
integral to them.

(4) "Floors" means floor covering of all rooms including
stairways, hallways, and lobbies.

(5) “Furnishings" means draperies, curtains, blinds,
light fixtures, chairs, tables, desks, shelves, and bookcases.

(6) "Local health authority" means a local health
officer, local sanitarian, or their authorized agents.
(7) "sanitarian" means the person who is qualified under

Title 37, Chapter 40, part 3, MCA, and represents the health
officer.

(8) "school site" means the ground immediately adjacent
to a school used on a regular basis for school-related
activity.

AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA
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RULE IT (to be codified 16.10.1111) PRECONSTRUCTION
REVIEW W~ (1) Before construction commences, plans for con-
struction of a new school or an addition to or an alteration
of an existing school must be submitted to the department or
local health authority for review and approval. Plans must
include the following:

(a) location and detail of classrooms used for science
or science laboratories, home economics, and shop, including
location and venting detail of lockable storage area of
chemicals and other hazardous products;

(b) location and detail of janitorial facilities;

(c) specifications for the sewage treatment and disposal
system to serve the school, except as provided in subsection
(2);

(d) specifications for the water supply to serve the
school, except as provided in subsection (2);

(e) location and detail of laundry facilities including
description of equipment and a flow chart indicating the route
of laundry through sorting, washing, drying, ironing, folding,
and storage;

(f) specifications for the final finishes of floors,
walls and ceilings in toilet, 1locker and shower rooms,
laundries, and janitorial closets.

(g) a statement from the designer of the facilities that
lighting capable of meeting the minimum requirements of
[RULE IX, to be codified 16.10.1118] will be provided;

(h) location and detail of the solid waste storage
facilities;

(i) name of department-approved sanitary landfill which
will receive solid waste from the school;

(i) specifications for a food service to serve the
school unless the food service has been previously approved
by the department;

(k) any other information requested by the department or
local health authority relating to the health, sanitation,
safety and physical well-being of the teachers, staff and
students.

(2) 1f the sewage treatment or disposal system or water
supply has been previously approved by the department and is
designed to handle any increased load necessitated by the
school's use, the applicant need not submit system specifica-
tions, but must submit written certification that the owner of
the system has agreed to provide service.

(3) Construction may not commence until all plans re-
quired by subsection (1) of this rule have been approved by
the department or local health authority. Construction must
be in accordance with the plans as approved unless permission
is granted in writing by the department or local health
authority to make changes.

(4) Approval will be granted for a period not to exceed
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three years, after which, if construction has not been com-
pleted, plans must again be submitted to the department or
local health authority for re-evaluation.

AUTHORITY: Sec. 50-1-206 MCA

IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA

RULE III (to be codified 16.10.1112) EXISTING BUILDING--
CHANGE OF USE (1) An existing building may not be used as a
school without the prior approval of the department or local
health authority.

(a) Wwhen a proposal to use an existing building as a
school involves structural modification, plans meeting the
requirements of subsection (1) of [RULE II, to be codified
16.10.1111] must be submitted to the department or local
health authority for review and approval. If no structural
modification 1is involved, the department or 1local health
authority may waive the requirement for submission of plans
if an inspection by the department or local health authority
indicates that the proposed school meets the requirements of
this sub-chapter.

AUTHORITY: Sec. 50~-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA

RULE IV (to be codified 16.10.1113) STATE-LOCAL COORDINA-
TION (1) 1If plans for a new or existing building are sub-
mitted for review to the local health authority pursuant to
[RULES II or III, to be codified 16.10.1111 or 16.10.1112]
and the local health authority determines that it will be
unable to conduct the review within a reasonable period of
time, the local authority shall transmit the plans to the
department within ten days after receipt, and shall notify the
applicant that the review will be conducted by the department.

(2) If a local health authority conducts a plan review
pursuant to [RULES Il or III, to be codified 16.10.1111 or
16.10.1112] and approves the plans, the local health authority
shall submit written certification of sguch approval to the
department no later than thirty days following such approval.
AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1~206 MCA

RULE V (to be codified 16.10.1114) INSPECTION

(1) Representatives of the department or local health
authority must be permitted to enter any school at any reason-
able time for the purpose of making inspections to determine
compliance with this sub-chapter. Such inspections should be
conducted as frequently as possible and appropriate, ideally
at least once in every twelve months. The department or local
health authority may determine that special circumstances or
local conditions warrant inspections with greater or less
frequency.
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(2) Immediately following each inspection, representa-
tives of the department or local health authority shall give
the school administration a copy of an inspection report which
notes any deficiencies and sets a time schedule for compliance.
AUTHORITY: Sec. 50-1~206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA

RULE VI (to be codified 16.10.1115) STRUCTURAL REQUIRE-
MENTS (1) A school must comply with the following structural
requirements:

(a) Adequate and convenient janitorial facilities in-
cluding a sink and storage area for equipment and chemicals
must be provided.

{b) Floors, walls and ceilings. in toilst, locker and
shower rooms, laundries, janitorial closets, and similar rooms
subject to large amounts of moisture must be smooth and non-
absorbent.

(¢) Floor and wall-mounted furnishings must be easily
movable to allow for cleaning or mounted in such a manner as
to allow for cleaning around and under such furnishings.

(d) Adequate wrap and book storage for each pupil must
be provided.

(2) In addition to compliance with this sub-chapter,
school officials should also be aware of the need to comply
with the building and fire safety codes administered by the
State Building Codes Division and the State Fire Marshal (see
Title 50, Chapters 60 and 61, MCA, and rules adopted there-
under).

AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1=-206 MCA

RULE VII (to be codified 16.10.1116) SAFETY REQUIREMENTS

(I) Janitorial and other storage areas that contain
toxic or hazardous materials must be kept locked between
periods of use.

(2) All cleaning compounds and other toxic chemicals not
stored in the product container or package in which it was
obtained must be stored in a labeled container that clearly
identifies the product by name.

(3) Water provided to handsinks and shower facilities
may not exceed a temperature of 120° F.

(4) Gas supply lines serving science laboratories, home
economics, shops and other rooms utilizing multiple outlets
must have a master shutoff wvalve that is readily accessible
to the instructor or instructors in charge.

(5) Home economics, shops, offices and other rooms using
electrically operated instruction eguipment must be supplied
with a master electric switch readily accessible to the in-
structor or instructors in charge.
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(6) The school site must be free of objects or condi-
tions which create unreasonable or unnecessary dangers to
health or safety.

(7) The topography of the site must permit good drainage
of surface water.

{8) Playground eguipment must be maintained in a clean
and safe condition.

AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50~1-206 MCA

RULE VIII (to be codified 16.10.1117) HEALTH SUPER-
VISION AND MAINTENANCE (1) Scap and disposable towels or
other hand-drying devices must be available -at all handwashing
sinks. Common-use cloth towels are prohibited.

(2) A sanitary napkin dispenser and disposal must be
provided for girls of age 10 or older and in teachers' toilet
rooms and nurses' toilet rooms.

(3) If a child develops symptoms of illness while at
school, the responsible school officials shall do the follow-
ing:

(a) Isolate the child immediately from other children in
a room or area segregated for that purpose.

{(b) Inform the parent or guardian as soon as possible
about the illness and request him or her to pick up the child.

{(c) Report each case of suspected communicable disease
the same day by telephone to the local health authority, or as
soon as possible thereafter if no contact can be made the same
day.

Y (4) Schools shall develop and enforce policies on first
aid which include, at a minimum, the following:

(a) obtaining emergency phone numbers for parents or
guardians,

(b) procedures to be followed in the event of accidents
or injuries, and

(c) emergency coverage during school-sponsored activi-
ties, including field trips, athletic, and other cff-campus
events. Recommendations for first aid supplies and policies
may be secured frowm the Department of Health and Environmental
Sciences, Health Services Division, Cogswell Building,
Capitol Station, Helena, Montana, 59620.

(5) Smoking must be prohibited in areas, rooms and
school vehicles used by children, and no smoking signs must
be posted in such areas.

(6) In addition to the requirements of this rule,
school officials should also be aware of the need to comply
with the laws and rules relating to immunization of children
(20-5-402 et seq. MCA; ARM 16.28.701 et seq.), health certifi-
cation of teachers (20-4-104(b), MCA; ARM 16.28.1005), and
reporting of communicable diseases (ARM 16.28.601 et sed.)
Copies of these requirements may be obtained from the Health
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Services Division, Department of Health and Environmental
Sciences, Cogswell Building, Capitol Station, Helena, Montana,
59620.

AUTHORITY: Sec. 50-1-206 MCA

IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA

RULE IX (to be codified 16.10.1118) LIGHTING

(1Y “Sources of illumination, both natural and artificial,
must be provided with light diffusion means, or must be of a
type and design which limits excessive glare.

(2) The following minimum lighting, measured in foot-

candles, must be maintained during all periocds of use:

(a) Hallways, corridors, storerooms, locker rooms,
shower rooms, auditoriums (not for study) =-- 10

(b) Cafeterias, reception rooms, swimming rooms, gym-
nasiums, toilet rooms, laundry rooms -- 20

(c) Classrooms, study halls, lecture rooms, art rooms,
libraries == 50

(3) TIn shops, laboratories, drafting rooms, typing rooms,
home economics rooms or other areas where pupils use specific
machines or equipment, a minimum of 100 footcandles must be
maintained on such machinery or eguipment while in use.
AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA

RULE X (to be codified 16.10.1119) HEATING (1) Space
heating systems must be designed to be capable of providing
the following minimum space ambient temperatures:

(a) Classrooms, offices, music rooms, auditoriums,
multipurpose rooms, libraries, cafeterias, toilet and similar
rooms -- 68° F. at four feet from the floor.

(b) Locker rooms and showers -- 75° F. at four feet from
the floor.

(c) Gymnasiums -- 65° F. at four feet from the floor.
AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA

RULE XI (to be codified 16.10.1120) WATER SUPPLY SYSTEM

(1) The department hereby adopts and incorporates by
reference ARM Title 16, chapter 20, sub-chapters 2, 3 and 4,
which set forth standards for design, operation and maintenace
of public water supplies; and Circular #84-11, "Minimum Design
Standards for Small Water Systems," published by the depart=
ment, which sets construction, operation, and maintenance
standards for small water systems. Copies of ARM Title 16,
chapter 20, sub-chapters 2, 3 and 4, and Circular #84-11
may be obtained from the Water Quality Bureau, Department of
Health and Environmental Sciences, Cogswell Building, Capitol
Station, Helena, Montana, %9620,

(2) In order to ensure an adequate and potable supply of
water, a school must either:
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(a) connect to a water supply system meeting the require-
ments of Title 16, Chapter 20, sub-chapters 2, 3, and 4 of the
Administrative Rules of Montana; or

(b) if the school is not utilized by more than 25 persons
daily at least 60 days out of the calendar year, including
staff and students, and an adequate public water supply system
satisfying the requirements of ARM Title 16, chapter 20, sub-
chapters 2, 3, and 4, is not accessible, utilize a non-public
system whose construction and use meet the standards set in
circular #84-11 published by the department.

(3) A water supply system of a type other than described
in this rule may be utilized only if it is designed by a pro-
fessional engineer and offers equivalent sanitary protection
as determined by the department or local health authority.

(4) If a water supply system is used other than de-
scribed in subsection (2)(a) above, a school must submit a
water sample at least quarterly to a laboratory licensed by
the department to perform microbiological analysis of the water
supplied in order to determine that the water does not exceed
the maximum microbiological contaminant levels stated in ARM
16.20.207.

(5) A school must replace or repair the water supply
system serving it whenever the water supply:

{(a) contains microbiological contaminants in excess of
the maximum levels contained in ARM 16.20.207, or

{b) does not have the capacity to provide adequate water
for drinking, cooking, personal hygiene, laundry, and water-
carried waste disposal.

(6) Common drinking cups or containers are prohibited.

(7) Where water under pressure cannot be made available,
the drinking water from an approved source must be stored in a
clean container having a tight-fitting lid and a suitable
faucet apparatus for filling individual cups. Single service
drinking cups must be provided.

AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA

RULE XII (to be codified 16.10.1121) SEWAGE SYSTEM

(1) The department hereby adopts and incorporates by
reference the following department publications setting con-
struction and operation standards for sewage systems:

(a) Circular #84-10, "Sewers and Sewage Treatment for
Multi-Family and Non-Residential Buildings";

(b) Circular #13, "The Sanitary Pit Privy".
Copies of circulars #84~10 and #13 may be obtained from the
Water Quality Bureau, Department of Health and Environmental
Sciences, Cogswell Building, Capitol Station, Helena, Montana,
59620.

(2) The department hereby adopts and incorporates by
reference Arm Title 16, chapter 20, sub-chapter 4, which sets

MAR Notice No. 16-2-290 9-5/16/85



=450~

forth standards for design, maintenance and operation of
public sewer systems. Copies of Arm Title 16, chapter 20,
sub-chapter 4 may be obtained from the Water Quality Bureau,
Department of Health and Environmental Sciences, Cogswell
Building, Capitol Station, Helena, Montana, 59620.

(3) In order to ensure sewage is completely and safely
disposed of, a school must:

(a) connect to a public sewage system meeting the re-
quirements of Title 16, chapter 20, sub=-chapter 4 of the
Administrative Rules of Montana; or

(b) if the school is not utilized by more than 25 per-
sons daily at least 60 days out of the calendar year, includ-
ing staff and students, and an adeguate- public sewage systen
satisfying the requirements of ARM Title 16, chapter 20, sub-
chapter 4 1s not available, utilize a non-public system whose
construction and use meet the construction and operation
standards contained in Circular #84-10 incorporated by
reference in subsection (1) of this rule.

(4) Where pit privies are currently in use, the privies
must be operated and maintained in compliance with the stand-
ards specified in Circular #13, "The Sanitary Fit Privy."

(5) A sewage system design of a type other than described
in this rule may be utilized only if it is designed by a pro-
fessional engineer and offers egquivalent sanitary protection
as determined by the department or local health authority.

(6) A school must replace or repalr 1its sewage system
whenever:

(a) 1t fails to accept sewage effluent at the rate of
application;

(b) seepage of effluent from, or ponding of effluent on
or around the system occurs;

(c) effluent from the sewage system causes contamination
of a potable water supply or state waters; or

(d) a mechanical failure occurs, including electrical
outage, or collapse or breakage of septic tank, inlet lines,
or drainfield lines.

AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec, 50-1-203, 50-1-206 MCA

RULE XIII (to be codified 16.10.1122) LAUNDRY FACILITIES

(1) Laundries operated in conjunction with or utilized
by a school must be provided with:

(a) a mechanical washer and hot air tumble dryer. Manual
washing and line drying of towels and other laundry items is
prohibited. Dryers must be properly vented to prevent main-
tenance problems.

(b) a hot water supply system capable of supplying water
at a temperature of 130° F. to the washer during all periods
of use.

(c) a separate area for sorting and storing soiled
laundry and folding and storing clean laundry.
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(d) separate carts for transperting soiled and clean
laundry.

(e) handwashing facilities including sink, soap, and
disposable towels. A soak sink may double as a handwashing
sink.

(2) Towels and other laundry items must be machine
washed at a minimum temperature of 130° F. for a minimum time
of eight minutes and dried in a hot air tumble dryer.

AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA

RULE XIV (to be «codified 16,10.1123) CLEANING AND
MAINTENANCE ~ (1) A school must comply with the following
cleaning and maintenance requirements:

(a) Daily cleaning and maintenance services must be
provided.

(b) Each janitor room must be kept clean, ventilated and
free from odors.

(¢) Mop heads, when used, must be changed frequently
using laundered replacements.

(d) Toilets, lavatories, and showers may not be used for
washing and rinsing of mops, brooms, brushes, or any other
cleaning device.

(e) Cleaners wused 1in cleaning showers, lavatories,
urinals, toillet bowls, toilet seats, and floors must contain
fungicides or germicides.

(f) Deodorizers and odor-masking agents may not be used
unless the room in which used is clean to sight and touch.

(g) Toilet bowl brushes, mops and sponges may be used
only for cleaning toilet bowls and urinals and must be stored
separately from other c¢leaning devices. Cleaning devices used
for lavatories and showers may not be used for any other pur-
poses.

(h) Dry dust mops and dry dust cloths for cleaning pur-
poses are prohibited. Only treated mops, wet mops, treated
cloths, moist cloths or other means approved by the department
or health authority which will not spread soil from one place
to another may be used for dusting and cleaning.

(1) All furnishings, fixtures, floors, walls, and
ceilings must be clean and in good repair.

(j) Cleaning compounds and pesticides must be stored,
used, and disposed of in accordance with the manufacturer's
instructions.

(k) Wwhenever therapeutic whirlpools are used, they must
be constructed and maintained for easy cleaning. Whirlpools
must be drained and an effective disinfectant applied to the
interior surfaces between individual uses.

AUTHORITY: Sec. 50-~1=-206 MCA
IMPLEMENTING: Sec. 50-1-203, 5-1-206 MCA
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RULE XV (to be codified 16.10.1124) FOOD SERVICE
REQUIREMENTS (1) Whenever a food service is operated as an
integral part of a school, compliance with ARM Title 16,
chapter 10, sub-chapter 2, rules for food service establish-
ments is required.

(a) 1f the food service is available only to staff and
students of the school, licensure as a food service establish-
ment is not required, but compliance with ARM Title 16,
chapter 10, sub-chapter 2, rules for food service establish-
ments is required.

(2) The department hereby adopts and incorporates by
reference ARM Title 16, chapter 10, sub-chapter 2, which sets
forth rules and standards for food service establishments.
Copies of ARM Title 16, chapter 10, sub-chapter 2 may be
obtained from the Food and Consumer Safety Bureau, Department
of Health and Environmental Sciences, Cogswell Building,
Capitol Station, Helena, Montana, 59620.

AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA

RULE XV1 (to be codified 16.10.1125) SOLID WASTE In
order to ensure that solid waste is safely stored and disposed
of a school must:

(1) store all solid waste between collections in con-
tainers which have lids and are corrosion-resistant, flytight,
watertight, and rodent-proof;

(2) clean all solid waste containers with sufficient
frequency to maintain them in sanitary condition;

(3) utilize exterior collection stands for the con-
tainers referred to in subsection (1) of this rule which
prevent the containers from being tipped, protect them from
deterioration, and allow easy cleaning below and around them;
and

(4) transport, or utilize a private or municipal hauler
to transport, the solid waste at least weekly to a landfill
site approved by the department in a covered vehicle or
covered containers.

AUTHORITY: Sec. 50-1-206 MCA
IMPL.LEMENTING: Sec. 50-1-203, 50-1-206 MCA

RULE XVI] (to be codified 16.10.1126) NOXIQUS PLANT
AND ANIMAL CONTROL (1) The school and school site must be
maintained free of harborage for insects, rodents, and other
vermin. Extermination methods and other measures to control
insects and rodents must conform with the requirements of the
department or the local health authority.

(2) All areas must be maintained free of accumulation of
debris or standing water which may provide rodent harborage or
breeding places for flies, mosqguitoes and other pests.
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(3) wWhenever ‘potential for rodent infestation exists,
storage areas must be maintained so as to prevent rodent
harborage. Lumber, pipe and other building materials must be
stored neatly at least one foot above the ground.

(4) Whenever the potential for insect and rodent infest~
ation exists, building construction must be of a type which
will not provide harborage. The growth of brush, weeds and
grass must be controlled to prevent harborage of noxious in=-
sects and other vermin. School grounds must be maintained to
prevent the growth of noxious weeds considered detrimental to
health.

AUTHORITY: Sec. 50-1-206 MCA
IMPLEMENTING: Sec. 50-1-203, 50-1-206 MCA

4. The Department is proposing these rules because the
existing rules, which have not been revised sine 1972, have
become obsolete. The new rules eliminate obsolete require~
ments, standards which are covered by other agencies, and
requirements which do not pertain to health and safety.
Reference is made to new rules, standards and technical in-
formation which have become available since 1972. The new
rules also eliminate administrative and enforcement difficul-
ties which were experienced by local health authorities under
the old rules.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Robert L. Solomon, Cogswell Building, Capitol Complex, Helena,
Montana, no later than June 7, 1985.

6. Robert L. Solomon, Cogswell Building, Capitol Complex,
Helena, MT, has been designated to preside over and conduct the
hearing.

Certified to the Secretary of State May 6, 1985
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption ) NGOTICE OF PUBLIC HEARING
of rules I through VII [to be ) FOR PROPOSED ADOPTION OF
codified 16.10.801 ~ 16.10.807] ) RULES

setting health and sanitation )

standards for youth camps ) (Youth Camps)

To: All Interested Persons

1. On June 7, 1985, at 9:00 a.m., or as soon thereafter
as it may be heard, a public¢ hearing will be held in Room €209
of the Cogswell Building, 1400 Broadway, Helena, Montana, to
consider the adoption of rules which set standards - for youth
camps to ensure sanitary conditions there and tc protect the
health of those using them.

2. The proposed rules do not replace or modify any sec-
tion currently found in the Administrative Rules of Montana.

3. The proposed rules provide as follows:

RULE I (to be codified 16.10.801) COMPLIANCE WITH
PUBLIC ACCOMMODATION RULES (1) A youth camp must meet the
standards set in Title 16, chapter 10, sub-chapter 6, of the
Administrative Rules of Montana for hotels, motels, tourist
homes, roominghouses, and retirement homes.

(2) The department hereby adopts and incorporates by
reference the rules in Title 16, chapter 10, sub-chapter 6, of
the Administrative Rules of Montana, establishing health and
safety requirements which must be met by hotels, motels,
tourist homes, roominghouses, and retirement homes ¢oncerning
construction, food service, licensure procedure, water supply,
sewage and solid waste disposal, laundry facilities,
housekeeping and maintenance, swimming areas, and guest
registration. A copy of Title 16, chapter 10, sub-chapter 6,
may be obtained from the department's Food and Consumer Safety
Bureau, Cogswell Building, Capitol Station, Helena, Montana
59620.

AUTHORITY: Sec. 50-52-102 MCA
IMPLEMENTING: Sec. 50-52-102 MCA

RULE II (to be codified 16.10.802) USE BY NON-LICENSEE --
LICENSEE RESPONSIBILITY (1) Whenever the licensee of a camp
rents, leases, or otherwise relinquishes control of the camp
facilities to a private organization which manages the camp
and restricts its availability to members of that private
organization, the licensee:

(a) Will be responsible only for the standards contained
in this subchapter which relate to structural and equipment
requirements, and for any other requirements which remain
under the control of the licensee; and

(b) Must supply the private organization with an
operation and maintenance manual which includeg instructions
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for operation and maintenance of the water, sewage, heating/
cooling, and ventilation systems, and any other facilities
necessary for the safe and sanitary operation of the camp.

(2) 1If the licensee allows use of the camp by an organi-
zation which is either public or will allow access to the camp
by individuals who are not organization members, the licensee
will be responsible for compliance with all of the standards
in this sub-chapter.

AUTHORITY: Sec. 50-52-102 MCA
IMPLEMENTING: Sec. 50-52-102 MCA

RULE IT1 (to be codified 16.10.803) NON-PERMANENT
HOUSING MAINTENANCE Non-permanent structures used for housing
of campers or employees, such as tents, awnings, teepees, or
similar shelters, must be maintained in good repair.

AUTHORITY: Sec. 50-52-102 MCA
IMPLEMENTING: Sec. 50-52-102 MCA

RULE 1V  (to be codified 16.10.804) TOILETS Tollet
facilities must be:

(1) Located within 300 feet of all sleeping quarters.

(2) Provided in the ratio of one toilet for every ten
persons or fraction thereof.
AUTHORITY: Sec. 50-52-102 MCA
IMPLEMENTING: Sec. 50-52-102 MCA

RULE V (to be codified 16.10.805) SAFETY The operator
of a youth camp must:

(1) Ensure that the camp site is as free as reasonably
possible of objects or conditions which are hazardous to
humans.

(2) Post a warning of potential natural hazards and
otherwise inform each camper of the danger.

(3) Plainly mark any substance which 1is potentially
toxic 1if ingested, inhaled, or handled and stere it in a
locked cabinet or enclosure that is inaccessible to campers.

{(4) Ensure that each facility and piece of equipment
used in camp programs 1is of sufficient quality and maintained
in a manner that ensures that it does not present undue risk
to campers.

AUTHORITY: Sec. 50-52-102 MCA
IMPLEMENTING: Sec. 50-52-102 MCA

RULE VI (to be codified 16.10.806) ILLNESS OR INJURY

The operator of the camp must:

(1) Do the following, if a child develops symptoms of
illness while at camp:

(a) Isolate the child immediately in a room or area
segregated for that purpose.

(b) As soon as possible, contact and inform a parent or
guardian of the child about the illness and request that
person to pick up the child.
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(c¢) The same day a suspected case of communicable
disease is discovered, report it by telephone to the local
health officer or as soon as possible thereafter if no contact
can be made the same day.

(2) Develop and enforce policies on first aid which
include, at a minimum:

(a) Keeping a record of an emergency phone number for
the parent or guardian of each child attending the camp;

(b) Measures to be taken in case of injury; and

(c) During camp-sponsored activities, having a physician
on call and a person on-site who is trained in Red Cross
basic first aid. [Recommendations for first aid supplies and
policies may be secured from the department's Nursing Bureau,
Cogswell Building, Capitol Station, Helena, Montana 59620.]

(3) Complete and submit to the department a department
illness/injury vreport form for each fatality which stems from
an injury occurring at camp and for each illness or injury
occurring at camp which results in the camper either being
sent home, admitted to a hospital, or positively diagnosed
as having a disease or injury after a laboratory analysis or
X-ray is performed.

AUTHORITY: Sec. 50-52-102 MCA
IMPLEMENTING: Sec. 50-52-102 MCA

RULE VII (to be codified 16.10.807) INSECT, RODENT, AND
WEED CONTROL The operator of the camp must ensure that:

) Camp buildings, other structures, and grounds are
kept free, to the extent possible, of harborage for, and
infestations of, insects or rodents.

(2) Any extermination or control measures involving
insecticides, rodenticides, or herbicides strictly conform to
the manufacturer's application instructions.

(3) The growth of brush, weeds, grass, and other plants
in the area customarily frequented by campers is restricted
to the extent necessary to eliminate harborage for ticks,
chiggers, and similar insects of danger to public health.

(4) Ragweed, poison ivy, poison oak, poison sumac, and
other similarly noxious plants do not grow on camp property
within the area customarily frequented by campers.

AUTHORITY: Sec. 50-52-102 MCA
IMPLEMENTING: Sec. 50-52-102 MCA

4. The Department 1is proposing these rules because
section 50-52-102 of the Montana Code Annotated requires the
department to adopt construction and operation standards for
youth camps which insure sanitation and protect public health.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
written data, views, or arguments may also be submitted to
Robert L. Solomon, Cogswell Building, Capitol Complex, Helena,
Montana, no later than June 13, 1985.
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6. Robert L. Solomon, Cogswell Building, Capitol
Complex, Helena, Montana, has been designated to preside over

and ccnduct the hearing.

JOHN/’. DRYNAN, M.D./Dlrector

Certified to the Secretary of State May 6, 1985
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BEFORE THE SECRETARY OF STATE

OF THE STATE OF MONTANA

In the matter of the adoption ) TOTICE OF PUBLIC

of rules pertaining to fees 3 HZARIN? FOR PROPOSED
for filing dccuments and ) ADOPOION O RILTS -
igsuing certificates. ) "egea for Filing

Tniform Tommercial
Code Documents and
Igsuing Certificates
related to agricultare

T): «All Interssted Fersons:

1. On June 5, 1935, at 10:00 a.m., a public hearing
will be held in Room 104, Capitol Building, Helena, Montana,
to consider the adoption of rules pertaining to fees for
filing documents and issuing certificates for agricultural
financing statements, continuation statements, amendments,
assignments, and releases; for certifications by the county
clerk and recorder; and for filing notice of refiling with
the county clerk and recorder.

2. The proposed rules do not replace or modify
any rules currentliy found in the Administrative Rules of
Montana.

3. The proposed rules provide as follows:

RULE I FEES FOR FILING NEW UNIFORM COMMERCIAL COD®E
SECURED TRANTACTIONS DOCUMENTS COVEIRING AGRICULTURAL
PROPERTY

After June 30, 1985, the secretary of state shall
charge and collect fees in amounts determined pursuant to
30-9-403, MCA, for the filing of new Uniform Commerical Code
secured transactions documents covering farw products or
accounts, livestock, general intangitler arlising from or
relating to the sale of farm products by = farmer, crops
growing or %o be grown, or equipment used in farnming
operations.

AUTH & IYMP: BSec. 5, Senate Bill 129, 49th Legislature

RULE II PEES FOR REFILING EXISTING UNIFORM COMMERCIAL
CODE SECURED TRANSACTIONS DOCUMENTS COVERING AGRICULTURAL
PROPERTY

T) The secretary of state shall charge and collect a
fee of 92.00 per document for the refiling of any financing
or continuation statement, release, assignnent or amendment
covering farm products or accounts, livestock, general
intangibles arising from or relating to the sale of farm
products by a farmer, crops growing or to be grown, or
aquipment used in farming operations which was filed with a
county clerk and recorder prior to July 1!, 19%85.

i
y
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{2) The county clerks and recorders shall charge and
collect for:

{a) ezch certification of sescured francactions
documents filed prior to July 1, 1935 covering agricultural
groperty in a form prescrived by the secretary of state,
$2.00;

(b} filing a notice of refiling of secured
transactions documents filed prior to July 1, 1985 covering
agricultural pronerty in a form prescribed hy the secretary
of atate, $1.00.

AITH & TP Gec: 5, Senate 3117 129, 491th Legislature

4. The ruleg are being propored to establish fees for
filing documents and issuing certificaftes as required by
Title 30, Thapter 9. TRecords to support the fee charged for
the filing requirements ar: maintained in the O0ffice of the
Secretary of Jtate and are available to the publiec.

5. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
Tobby June Day, Room 225, Capitol Building, Helena, Montana
53620, no later than June 13, 1986,

6. Bobby June Day, Room 225, Capitol Building, Helena,
Montana, has been designated to preside over and conduct the
hearing.

7. The authority and implementing sections are listed
at the end of each proposed rule.

Dated this 6th day of May, 1984,

/Y. S

( JIM WALTRRMIRE
" e—Becretary of 3State
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC EEARING ON
THE PROPOSED AMENDMENT OF
46.12.1201, 46.12.1202,

In the matter of the )
amendment of Rules )
46.12.1201, 46.12.1202, ) !
46.12,1203, 46,12.,1204, ) 46.12,1203, 46,12,1204,
46.12.1205, 46,12.1206, ) 46.12.1205, 46.12.1206,
46,12,1207, 46.12.1208, and ) 46.12.1207, 46.12,1208, AND
46.12.1209 pertaining to the } 46.12.1209 PERTAINING TO
reimbursement for skilled ) THE REIMBURSEMENT FOR
rursing and intermediate ) SKIL.LED NURSING AND

care services ) INTERMEDIATE CARE SERVICES

TO: All Interested Persons

1. On June 5, 1985, at 9:30 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
8ervices Building, 111 Sanders, Helena, Montana to consider
the proposed amendment of PRules 46.12,1201, 46.12,1202,
46.12.1203, 46.12,1204, 46,12,1205, 46.12,1206, 46.12.1207,
46.12.1208, and 46.12,1209 pertaining to the reimbursement for
skilled nursing and intermediate care services.

2. The rules as proposed to be amended provide as
follows:

46.12.1201 TRANSITION FROM RULES IN EFFECT SINCE JULY 1,
19883 (1) These rules shall be effective July 1, 19835,

(2) TIncludable costs for cost reports with ending dates
before July 1, 19835, will be determined in accordance with
rules for allowable costs then in effect.

43} --Bach--fecility-ahail-be «required--to-—submit--a-cose
report- fer-theperiod-fromthe first-day eof-their-1582-fiscal
year-through-dune-367-3982r--Administracive-ruien-in-effeck-on
Fune—-304~-1382 r - shaii-govern—the - preparation;--submisstor-and
audi bl thd s maoet - report-—ao - well-—as--sesblement - for--khis
perieds

{4 --Operasing - - -proyeiey - wa & o 8 = debermined vy -secord -
anee-—with~ARM - Amd-fn it = shadd - ~lyo - meuly el - b0 a--phasa-in
pro¢ess—to-vield--a-payment—-rete—-Fhe--peyment--rete—-is--the
vreauit-si-computinag-the-formutas

RwRO+BP

RO=Pedtwf{{A-P}-divided-by-3};-tE-A-F-ia-gremter-than-zeres

for-rthe-peried-guty-iy=-1582-chrough-June-387-1083 -0

ROmE -+~ (P imes At divided by -3 T E-A—P-fs-greater

than-zeros--for -the-period-duwly-4~~ 1583 -throuwghr -dune~-36+

1984 ;-ex

RO=A7-tf-A-F-ia-greater-chan-reres-for-the-peried-duty-17

1984-rhroungh-dune-387;-10857-ax

RO=F 7 - irf - A-P- -3 —equad--eo - or—-less —then -rese s~ for--the
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peried-July~i;-1982-threugh-dune-38,-1985;-and

RE=S-+-4{{M-B}~divided-by-3}7;-;f-M~-5—ia-grenter-than-zere,

for-gha-peried-duty-$;-1982-thrangh-Jume-367-1063 70w

RE®E -+~ o 2~ Cimes HM6) = dspidtod -by- -3 -~ E-M—-5-ia-greatayr

then-zeres—for--the -pariod-July-15-3983-—through-dune-367

19647-or

RP=My-+f-M-E-ia-greater-than-eero;-for-the-peviod-guty~iy

3084-threugh-Fune-387-1985 -0

RE=E ;- f = M= = miror — @qUA L -~ - ¥ -less - oo -gere r - -for--the

period-duity-iy-1982-chrough-June-385-3585y

(3) The payment rate is a result of computing the
formulas

R=RO+RP

For facilities purchased prior to June 30, 1982:

RO=T, if A-T is less than 0

RO=A, if A-T is equal to or greater than 0

RP=5, if M-5 is equal to or less than 0

RP=M, 1f M-S is equal to or greater than 0

For facilities purchaged after June 30, 1982:

RO=A

RP=M

where:

R is the payment rate for the respeetive--nobe--perieds

current year,

§ is the interim property rate in effect on June 30,

1982,

T is the interim operating rate plus estimated incentive

factor in effect on June 30, 1982,

A is the operating rate effective July 15-49845 of the

current year in accordance with ARM 46.12.1204(2), and

revised annually in accordance with ARM 46.12.1204(5),

M is the property rate effective July ly--4984, of the

current year in accordance with ARM 46.12.1204(3), and

revised annually in accordance with ARM 46.12.1204(5}.

AUTH: Sec. 53-6-113 MCA
IMP;: Sec. 53-6-141 MCA

46.12.1202 PURPOSE AND DEFINITIONS (1) The purpose of
the following rules Is to define the basis and procedures the
department will use tc pay for long-term care facility sex-
vices provided to medicaid recipients from July 1, 19835
forward.

Subsections (1) (a) through (1) (¢) remain the same.

{d) The rules for determining rates and the rate-setting
methodology may be amended or revised from time to timey-kut
such-amendments— v vevi-gione will hecome effeerive-onty-afeer
members- ef—the- piblie--heve frad -adeguabe -opportunity -—to-review
and-eemment according to procedures established under Montana
state law. Phe-department- reviews provider-cost -report-data,
patient - assessment—detiy— and -trvflation-indieaters-periedieat—-

MAR Notice No. 46~2-435 9-5/16/85



-462-

iy---Bhoutd-any-of-thic-information-indicate-p-materiat-change
#n—-the- saspmprions -used- o develop-these~rules,—the-depare—
mefty-at-tta-diseretionr-wili-amend-these-rutea-secnrdingiys

(2) As used in these rules goverring long-term care
facility services, the fcllowine definitions apply:

(a) "Long-term care foacility services" means skilled
nurging facility services provided in accordsnce with 42 CFEk
405 subpart ¥, intermediate care facility services provided in
accordance with 42 CFR 442 Subpart F, &nd intermediate care
facility =services for the mentally retarded provided in
accordance with 42 CFE 442 Subpart G. The department herehy
adopts and inccrporates herein by reference 42 CFR 405 Subpart
K, and 42 CFP 442 Subparts F and G, which define the partici-
pation stendards for providers, copies of which may be
obtained through: the Department of Eocial and Rehabilitaticn
Services, P. O, Box 4210, 111 Sancderg, Helena, Montana 59604.
These services include, but are not limited to, a medically
necessary room, dietary services including dietary supplements
used for tube feeding or oral feeding such as high nitrogen
diet, nursing services, minor medical and surgical supplies,

and the use of ecuvipment and facilities. Fxamples of long
term care facility services are:
(1) all general nursing services including but not

limited to administration of oxygen and releted medications,
heznd-feeding, incontinent care, tray service, nursing reha-
bilitation services, and enemas;

(ii) items furnished routinely and relatively uniformly
to all patients without charge, such as patient gowns, water
pitchers, basins and bed pans;

(iii) items stocked at nursing stations or on the floor
in gross supply and distributed or used individually in small
quantities without charge, sueh--as--picehel;--applieakroras
eptton—bally - -bendaide,—~antneide; ~-aspirin——tand - other-—non—-
tegend- drogs - ordineni-ly- - kept- —op—-hend - - suppositeories - —ard
tomgue-dapresgserss including but not limited to:

(A) anti-bacterial/bactericstatic  solutiens, including
betadine, hydrogen percxide, 70¢% alcohol, merthiclate,
zepherin solution;

(B) _cotton;

{C) denture cups;

(D) deodorizers (room~tvpe);

(E) diagnostic agents used to measure sugar and acetones
in urine; blood glucose; and occult blood;

(F) disposable diapers;

(G} Aistilled water;

(H) enema equipment and/or solutions;

[ facial tissues and paper toweling;

(- finger cots;

(K first aid supplies;

(L} foot soaks;

(M) gloves (sterile and unsterile);
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(N) het water bottles;

(0) hypodermic needles (dispcsable and non-disposable);

(P) ice bags;

(0) inccntinent pads;

(F) linens for bed and bathing;

(8) lotions (for general skin care);

(T) medicaticn - dispencing cups and envelopes;

(U) ointmerts for general protective skin care;

(V)  ointments {anti-becterial);

(W) personal hygiene products;

(¥) safety pins;

Y} sanitarv pads;

(7) sterile water and normal saline for irrigating;

{AA) sheepskins and other fleece-tvpe pads; ’

(AB) soaps (hand cr bacteriostatic);

(AC) supplies necessary to maintain infection controel,
includirg those required for isolation-type services:

(AD) surgical dressings;

(AE) surgical tape:

{AF) stock medications including the following items (or
their equivalents):

(1) acetaminophen (reqular and extra-strength);

(I1) aspirin (regular and extra-strength);

(III) milk of magnesia;

(IV) mineral o©il;

V) suppositories for evacuation {dulcolax and

gycerine);
(VI} maalox;

(VII) mylanta;

(AC) straw/tubes for drirking;

(AH) suture removal kite;

{(AT) swabs (including alcohol swab);

{pJ) syringes (disposable or non-disposable hypodermic;
instlin; irrigating);

(AK) thermometers, clinical;

(AL) toncue blades;

(AM) water pitchers:

(AN) waste bage;

(A0} wound-cleansing beads or paste;

(iv) items whieh--are used by individual patients which
zre reusable and expected to be available, suekh--as-iee--bags;
bed-raiisy--cancar-crutehans--watkeras-~wheelehatra;--traction
eguipment;--and-ether-durpble-medieai-equiprerts including but
not limited to:

(8) bathtub accessories (seat, stool, reil);

(B) bLeds, mattresses, and bedside furniture;

(C) bedboards, foot boards, cradles;

(D) bedside equipment, including bedpans, urinals,
emesis basins, water pitchers, serving travs;

(E) bedside safety rails;

('Y blood-glucose testing eguipment;
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blood pressure equipment, including stethoscope;
canes, crutches;

cervical collar;

commode chairs;

enteral feeding pumps;

gerjiatric chairs;

) handheld nebulijzer;

(N) heat lamps, including infrared lamps;

[(a) humidifiers;

(P infusion pumps;

{Q isolation cart;

({R) IV poles;

(S mattress (foam-type and water);

(T} patient 1ift apparatus;

(U} physical examination equipment;

(V) postural drainage board;

(W) raised tojlet seat;

(X) respirator;

(Y) sitz bath;

(%) suction machines;

(AA) tourniquets;

AB) traction equipment;

AC) trapeze bars;

AD) vaporizers, steam-type;

AF) walkers (regular and wheeled);

AF) waterpik;

AG) wheelchairs {standard);

AH) whirlpool bath (portable);
{v}--speeiai-dickory-suppiementa-used-for-—tube—feeding-or
orai-feeding-nsuch-as-ciemental-high-nitvagen-diets;—and

(v4v) laupdry services whether provided by the facility
or by a hired firm, except for patients' personal clothing
which is drv cleaned outside of the facilityw;

(vi) transportation of patients for routire services as
defined in ARM 46.12.1202(2) {v); and

(vii) any items not specifically included in thece rules
which are allowed on an_individual hasis by the department.

(b) "Provider™ means anv person, agency, corporation,
partnership or eother entity that furnishes long-term care
facility eervices and has entered into an agreement with the
cepartment IZcor providing those services.

(c) "Department" means the Montana department of sccial
and rehabilitation servicess ¢r its agents.

(d) "Medicaid recipient” means a person wheo is eligible
and receiving assistance through Title XI¥X of the Social
Security Act for long-term care facility services.

(e) "Patient day" means a whole 24-hour period that a
person is present and receiving long-term care facility ser-
vicesv, regardless of the payment source. Even though a
person may not be present for a whole 24~hour period on day of
admission or day of death, such day wili be considered a
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patient day. When department rules provide for the reserva-
tion of a bed for a patient who takes a temporary leave from
a provider to be hospitalized or make a home visit, such whole
24-hour periods of absence will be considered patient days.

(f) "Average nursing care hourly wage" means the weight-
ed sum of the hourly wages, including benef1t51 for registered
nuraesy-licensed-pracriced-nurges—end nursing aides employed
by providers, identified by the department in its most recent
survey of providers, divided by the total number of personnei
facilities surveyed.

(g) “Average nursing care time" means the sum of manage-
ment hours of care for medicaid recipients identified by the
department in its most recent patient assessment survey,
divided by the total number of medicaid recipients surveyed.
Fer—-fisceal--years--beginming -dudy-~k-~319835--tThe most recent
survey shall include a survey period of not less than three
months noxr more than six months.

(h) "Provider's average nursing care time" meansg the sum
of management hours of care for medicaid recipients in a
specific facility as identified by the department in its most
recent patient assessment survey, divided by the number of
medicaid recipients 1in that facilitys subject to the
provisions of ARM 46.12,1206(4). Eer—-fischl-yeaprs-beginning
dJuly-17-39835-4The most recent survey shall include a survey
period of not less than three months nor more than six months.

(i) YAverage wage" means 50% of the sum of starting
salaries for job openings in the 300-series in the dictionary
of occupational titles identified by the department in its
most recent survey of jobs opened in Montana's job service
offices during a twelve-month-or-more period, divided by the
number of job openings surveyed, plus 50% of the sum of the
average starting nursing care salaries identified by the
department in its most recent wage survey, divided by the
number of facilities surveyed.

{j) "wWage area" means the geographic area serviced by
the Montana job service office in which a provider is located.

4y --LExtensivesemodeting'- - - means-- & —-rerovetion--or
refa!béshtng—of-aii-er pare-—ef-a-previderis—physicat-faetiteys
n-aceordance— with--certifi-cate of peed —reqeirements r-when—the
prejectls-~porak--cogt --depreciable - under--generally--paceepted
aceounting--prineiples--enceedsy-—in--a--tweive-menth--periads
£245 460 -~timen - the- -pumber - of--tieensed - beds-~in~bhe--£fnediibyr
1Extensive--remodelding’-—deoes-mot--inclede -the-consttruction-of
additionai-bedns

t 3y~~~ tAd4ustad- age- -of- Laciditbgl- - —for -any -given-faeility
during-any-given-vate-yeary-meana-the-addition-provated-nge-of
the-faeciiieys-4n whole years~-possilby-—further -adiustred - £irae
by-age-~iimitationa--{as-desavibed~in--ARM-4673127+204-¢t3}F-and
£inaliy--by---remodeting --allowanees -—{ag- - degeribed~~imr--ARM
4612712043 )~k f=mrye~—~FPor~facitities -with-no-~additions
butlt--subseguent--eo--knitinl -econstruetiony--the--addition-pre-
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rated-nage-of--the-~facitkrie ~to-aimpiy~the—age-cf-the -faeiiteyy
the-number-sf-whele-years-frem-the-year-ef-constructien-te-the
rate~-years-- For--faodl-dddies wi-tth additions -buitt-subseguent-to
finteinle s oonobrpetiofm--wthe--addition-prorated ——age— £ -—the
£faetiiey-is-determined by -weighting-the-ages— o —the-originat
structure--and--add---subgseguent - additions - -y --their--sgquare
feotnges

(mk) “"Wood frame construction” means the use of wood or
steel studs in mcst bearirg walls, with an exterior covering
cf wood siding, shingles, stucce, brick, or stone veneer, or
other materials. "Wood frame construction" is defined to
include 211 pre-engineered steel or aluminur buildings. )

{nl) “Non-wood frame construction"™ means all types of
construction not included as wood-frame construction.

(em) "Owner" means any person, agency, corporation,
partnership or cther entity which has an cownership interest,
including a leasehcld or rental interest, in assets used to
provide long-term care facility services pursuant to an
agreement with the department.

(pn) "Administrator" means +the person, including an
owner, salaried employee, or other provider, with day-to-day
responsibility for the operation of the facility. In the case
of a facility with a central management group, the adminis-
trator, for the purpose of these rules, may be some person
(other than the titled administrator of the facility), with
day-to-day responsibility for the long-term care portion of
the facility. 1In such cases, this other person must also be a
licensed nursing home administrator.

(q0) "Related parties" for purpeses of interpretation
hereunder, shall include the following:

(i) A person or entity shall be deemed a related party
to hie spouse, ancestors, descendants, brothers and sisters,
or the spouses of any ¢f the above, and alsoc teo any corpora-
tion, partnership, estate, trust, or other entity ip which he
or a related party has a substantial interest or in which
there is common ownership.

(ii) A substantial interest shall be deemed an interest
directly or indirectly, in excess of five percent (5%) of the
control, voting power, equity, or other beneficial interest of
the entity concerned.

(iii) Interests owned by a corporation, partnership,
estate, trust, or other entity shall be deemed as owned by the
stockholders, partners, or beneficiaries.

(iv) Control exists when a perscn or entity has the
power, directly or indirectly, whether legally enforceable or
not, to significantly influence or direct the actions or
policies of another person or entity, whether or not such
power is exercised,

(v) Common ownership exists when a person has substan-
tial interests in two or more providers or entities servirg
providers.
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(¥p) "Fiscal year" and "fiscal reporting period" both
mean the provider's internal revenue tax year.
(2g) "Departmert audit staff" apd "audit staff" mean

personnel directly employed by the department or any of the
department's contracted audit personnel or organizations,

(er}) "Estimated econemic life" means the estimated
remaining period during which the property is expected to be
economically usable by one or more users, with normal repairs
and maintenance, for the purpose for which it was intended
wher built.

(us) "Rate year" means a l2-month period beginning
July 1.

{t) "Nonemergency routine transportation" means routine
transportation for routipe activities such as  facility
scheduled outings, nonemergency visits to physicians,
dentists, optometrists, etc. Such transportation will be
considered routine when provided within the community served
by the facility or within 20 miles of the facility, whichever
is greater.

(vu) The laws and regulations and federal policies cited
in this sub-chapter shall mean those laws and regulations
which are in effect as of March 31, 1982.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-141 MCA

46.12,1203 PARTIC1PATION EEQUIREMENTS The providers
participating in the Montana medicaid program shall meet the
following basic reguirements to receive payments for services:

(1} maintain a current license under the rules of the
department of health and environmental sciences for the cate-
gory of care being provided;

{2) maintain a current certification for Montana medi-
caid under the rules of the department for the category of
care being provided;

(3) maintain a current agreement with the department to
provide the care for which payment iz being made;

(4) have a licensed nursing home administrator or other
gqualified supervisor for the facility as statutes or regula-
tions may require; amd

(5) accept, as payment in full for all operating and
property costs, the amounts calculated and paid in accordance
with the reimbursement method set forth in these rules; and

(6) for a providers maintaining patient trust accounts,
must insure that any furds maintained ir those accounts are
uced only for those purposes for which the patient, legal
quardian, or personal representative of the patient has given
written delegation. A provider may not borrow funds from
these accounts for any purposer; and

{(7) be currently participating in the medicare program.
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AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-141 MCA

.12.1204 FAYMENT RATE (1) Exeept-as -provided-under

ARM- 46 ias 126444} 7-a2 provider's payment rate is the sum of an
operating rate and a property rate, aédjusted-by--the -pihase—in
preeedure provided in ARM 46.12.1201(43).

(2) The operating rate A, in dollars per patient-day, is
given byv:

A=Al), if T is equal to or greater than A(l}), or

A‘A(Z), if T is equal to or less than A(2), or

if T, s less than A(1) and greater than A(2), or
Aeald) it bne facility was constructed after 6/30/82
where:
A(l) = B times ((C times ({$36<%F 28.80 + ($54,627

divided by D)) divided by .9)) + E), effective July 1,

1985 and B times {((C times ((28.12 + (854,627 divided by

D)) divided by .9)) + E), effective July 1, 1986

A(2) = B times ((C times {(524-69 26.06 + ($54,627

divided by D)) divided by .9)) + E), effective July 1,

1985 and B times ((C times ((26.74 + ($54,627 divided by

D)) divided by .,9)) + E), effective July 1, 1986

A3 = B times ((C times ((-7.43 + (554,627 divided by D))

divided by .9)) + E},

B is the area wage adjustment for a provider,

€-is--d-f-eifeetive-Fulty-7-19824- 4N wifective -Fuly-1y

19837—-end-~+-1395 - affective- Fuby-kFr~19845-—the -tnfintow

target-rate-for- Py 1085~ - Phe -Frby -t 1984 inflakor-witl

be-digeunssed-by-the-department-and-representatives-onf-the

nursing-home-indusery-prier—tro-Aprst;-3084)<

C is the inflation factor used to compute the per diem

rates.

D 1s the number of licensed beds for a provider or 25,

whichever is greater, times 366 days,

E is the patient care adjustment for a provider,

is C times the interim operating rate in effect on

J&ne 30, 1982, indexed to December 31, 1982,

(a) The area wage adjustment for a provider is the
result of computing the following formula:

B=1 + ({(F-G) divided by G) times .71) if F is equal to

or greater than one standard deviation from the average

wage, oOr

B=1.0 if F is less than one standard deviation from the

average wage,

where:

F is the average wage for a provider's wage area,

G is the average wage for all wage areas plus onhe

standard deviation, if F 1is more than one standard

deviation above the average wage, or

G is the average wage for all wage areas minus one

standard deviation, if F 1is more than one standard
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deviation below the average wage.

(b} The patient care adjustment for a provider is the
result of computing the following formula:

E= L times (J-K)

where:

E is the patient care adjustment for a provider.

J is the provider's average nursing care time,

K is the average nursing care time for all providers.

L is the average nursing care hourly wage including

benefits.

(3) The property rate is the result of computing the
formula:

(a) Mosmafe-dirided-by-£)- tuimao--$6 09— timeg  fO-—=4P

eimes-QF))-divided-by-s9 M = N x 2

where:

M is the property rate per day of service,

N is a5-years-minvs-the-adjusted -age-of-ihe—-focidity--as

of~ 31982~ or- w9 of -licenrmree, ~-for-enbire -fnet it tes-butle

after—duky--1-~--1962 ) —-irf-~she - -Ffecitiby- - i a=--of-~-wood-£frame

eonstruetiony - ory-36-years minug -ehe —adusted -age~of-the

faeittby--on-of--1382--tor—as-of--ticensyre ~for-—entire

factlieiea-puilt-ofcer July-d==3082)-~+F -the ~Eaxettiby-in

& f—rron—wood—frene- —cowstmzerior. the facility's property

rate as of 6/30/85. For entire facilities built after

6/30/85

O~ 18~ d=-p--effociive-Fuly~31;- 10824~ d-0b e ffective ~Fuly =35

1083 -and-2ri23e~affactive-July-3;-1084y

Prds—updff--+f N is $7.60 for a facility #s of non-wood-

frame construction, and er--8333-4£ $7.60 for a facility

s of men-wood-frame construction,

6~-4g-—the-number--of-voars--the—ribding-has—changed--in

addusted-nge-sinee-31883<c

For facilities new to the program constructed prior to

6/30/82 a 6/30/85 rate will be computed according to

property rules effective 6/30/85. That rate will be

carried forward using M = N x 2

Z is 2E-years-if-ihe--facility--i-9--of-wood—frame —construe—

eion;—or--30--yeary-if--thre--Encitiey-dg-of -nen-wvood-£rame

construeeion: 1.025 effective July 1, 1985 and 1.0506

effective July 1, 1986

{b} -~Fhe-addi-tion-proveted -age-of —a~-fpgititr-i8~-+to--be
timteed-to-no-mere-than-20-years;-for-factisptes-of-vond-£rame
construetiony - Ox— Lo~ N0 -mere-than-22- yeurs---fior--facikitiens-of
nen-weood-frame-construetions

{e}--Feor-faciditi-en—extensively - remededed-after-duty-+7
1582 7- o - remodeding- -adiustmert - o- - the—-possi by - limited--fas
deaeribed-in- Af 4612 H2M- - £3} tb )} - age~of--the -factlity-wiii
be - .allwweds- -Pegimring Wi th-a -giien -rate - year,--provided-ehat
the - yemodelsinegq—-orn-the - elaimed- pordion—-bhereoi -ended -during
the -4 mmediate prior ~Fune - -t o- Mey- 31~ -period.---The-remedeling
sdinstment-—congiseas—of —reducing ~-the-—adjusted - age——of--the
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Speitity-by--the -ltesser-of-ten years-and-+he -tnkeger-nearest
the-guotient- formed by -cividing -the oot -of-remedeting -by—the
preduct - of-£d-200- -and-—ehe ~numbe r - o€- facid-ity- beda-at-comple-
tion-ef-the-remededing-

(4) The payment rate to providers of intermediate care
facility services for the mentally retarded is the actual
includable cost incurred by the provider as determined in ARM
46.,12.1207 divided by the total patient days of service during
the provider's fiscal year, except that the payment rate will
not exceed the final rate in effect on June 30, 1982, as
indexed to the mid-point of the rate year by 9% per 12-month
year.

(a) 6ne-menth-prion-se-theLbeginning- Giu-dhe ~providerls
fiseal-year;-an-interim-payment-rate-which-is-the-departmentis
eatimate-—of~--netual-~inctudable-~cost--divided--by--estimated
petient--daye -wili--be-derermineds Prior to the billing of
July services each year the department will compute an interim
payment rate which is the department’s estimate of actual
includable cost divided by estimated patient days.

{b) The difference between actual includable cost pro-
rated for services to medicaid patients as limited in ARM
46.12,1204(4) and the amount paid through the interim payment
rate will be settled through the overpayment and underpayment
procedures set forth in ARM 46.12.1209.

(5) The averages, standard deviations, precrating for
additions, and--remodeling-factera-auged-in--the--patient--care
eddustment; area wage adjustment, or property rate are
recalculated once a year, using the most currently available
data prior to June 1. Revised rates based on the new
calculations are issued by duiy August 1 of each year.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53=-6-~141 MCA

46.12,1205 PAYMENT PROCEDURES (1) The department pays
providers amounts determined under these rules on a monthly
basis upon receipt of an appropriate billing which represents
the number of patient days of long-term care facility services
provided to medicaid recipients times the payment rate ninus
the amount esach medicaid recipient participates in the cost of
care.

(2) The payments made according to ARM 46.12.1205(1)
represent full payment for the patient daye of long-term care
facility services represerted on a billing. A provider shall
not bill or collect any additional amount from medicaid recip-
ients or the department for these services, except that the
department may be billed additionally as allowed below:

(z) A provider may bill additionally at direct cost,
with no indirect charges added, on a per-patient basis, for
the followings items, if such items are medically necessary,
in accordance with ARM 46.12.306 which are prescribed by a

9-5/16/85 MAR Notice No. 46-2-435



~471-

physician: exygems--dncinding -those-dispesnbie-dteoms--arsoci-
pted-with-the- admini-stretion of cuygenr-sueh -as-eapnuiasy~tub-
ing--and--masks--thowerew «ehe- -adwrratrationr - of--oxygen--ig--a
rewtine - serwice-vhich-—te - dinciuded -kn - -the--payment - nete--for
tong-term--eare-—fpeility-~aorvices-~and--may--not——be--biiled
additiome iy} —-cotirobery,--disposable -colostomy-—omd -t teostemy
applianees;--and -bedside~-draimage ~baags—-and - routine--nursing

suppiies-voed-in--ertreondinar~-amounta—and -preseribed--by--a
phystetan—~omr-ar-dndividualized-—basis - fow-aprecialdiged--care

reipeed-to -x-specifie-diagrosis —and-pricr—authorited- by -the
deparement-or-ira-designeec

(i) catheter insertion trav;

\il) colostomy/ileostomy/urostomy accessories necessary
tn apply/maintain the appliance;

(iii) colostomy/ileostomy/urostomy aprliance;

(iv) enteral feecing bags/kottles and associated
Ziiters and tubing;

V) entera] tubes and catheters;

{vi) intravenous catheters;

{vii) intravenous fluids;
{viii) irrigation tray;

(ix) oxygen and oxygen eguipment;

(x) oXygen related disposable items, including
cannulas, tubing, and maske;

(xi} suction catheters;

(xii) tracheostomy tubes and related trach care kits;
(xiii) urinarv catheters;
{(xiv) urinary drainage systems;

(xv) routine nursing supplies used in extraordinary
amounts and prior approved by the department.
(b) For purposes of combinea facilities providing

these items through the hogpital direct cost will mean inveice
price to the hogpital with no indirect cost added.

{(bc) Physical, occvpational, and speech therapies may be
billed additionally by the lirernsed therapist providing the
service, If the therapist is employed tv the provider, the
provider shall bill under a separete iherapy provider rumber,
Department rules related to physical therapy (ARM 46.12.527),
occupational therapy (ARM 46.12.547), ard speech pathology
(ARM 46.12.532) shall apply.

(ed) Medically necesszry motorized or customized wheel-
chaire with special design for a unique condition; helmets;
shoulder braces, sacroiliac, lumbro sacral, and dorso-lumbral
supports; hinged joint steel knee cep; wrist supports; ortho-
pedic braces; elastic stockings; other anatomical supporte;
and oxygen may be billed additicnally by the provider of
medical supplies or equipment in accordance with APM 46.12,801
~ 802 and ARM 46.12.805 - 806,

(de) All prescribed medication may be billed additional-
ly by the pharmacvy providing the medicatien including flu
shots and tine tests in accordance with ARM 46.12.702.
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(ef) Nonemergency (exclusive of these outlined in
ARM 46.12.1202(2) (v}) transportation may not be billed addi-
tionally. Emergency transportation may be billed additionally
by an ambulance service in accordance with APM 46.12.1021-1022
and ARM 46.12.1025,

(£g) Providers may contract with any gualified person or
agency, including home health agencies, to provide required
long~term care facility services. However, except as allowed
in this subsection, none of the contracted services may be
billed additicnally.

(3) If a provider has any deficiency as determined in
ARM 424€.12.1206(9), the department will conduct an audit of
the provider's costs for the fiscal year in which the
deficiency neccurred and may collect any difference between the
amount the department paid during the fiscal year and actual
includable cost prorated for services to medicald recipients
as determined in ARM 46,12,1207. Recovery will be in
accordance with ARM 46.12.1209. If there are no deficiencies
as defined in ARM 46.12.1206(9), the provider retains the full
amount the department pays during the fiscal year.

(4) Any medical services and supplies for medicaid
recipients in long-term care facilities not included under
long~term care facility services may be billed by the provider
of those services according to applicable department rules,

(5) No payment or subsidy will be made to a provider for
holding a bhed while the recipient is receiving medical serv-
ices elsewhere, such as in a hospital, except in a situation
where a provider is full and has a waiting list of potential
residents. A provider will be considered full if all beds are
occupied or being held for a patient temporarily in a hospi-
tal. 1In this exceptional instance, a payment may will be made
for holding a bed while the resident is temporarily receiving
care in a hospital, is expected to return to the provider, and
the cost of holding the bed will evidently be less costly than
the possible cost of extending the hospital stay until an
appropriate bed would otherwise become available. Further-
more, payment in this exceptional instance may will be made
only upen approval from the director of the department or his
designee. A request for payment in this instance must be
submitted to the department on the appropriate forms provided
by the department within 90 days of the requested absence. In
situations where conditions of billing for holding a bed are
met, providers are required to hold the bed and mav not fill
the bed until these conditions are po longer met. The bed may
not be filled uriess prior approvai is obtained from the
department.

(6) Reimbursement wil! be made to a provider for reserv-
ing a bed while the recipient is temporarily absent if the
recipient's plan of care provides for therapeutic home visits.
Therapeutic home visits mey be allowed for trial placement in
the home and ceommunity based services program. A total of 24
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days ennwelly in each rate year will be allowed for ther-
apeutic home visits. The provider is responsible for notify-
ing the department on a form provided by the department whken
within 90 days of when a resident leaves the facility for a
therapeutic home visit. Reimbursement for therapeutic home
visits will not be allowed unless the form is filed with the
department. Absences are restricted to no more tharn 72
consecutive hours per absence. Longer hours per absence may
be allowed if determined medically appropriate and prior
autherized by the director of the department or his designee.

AUTH: Sec. 53-6-113 MCA
IMP: fec. 53-6-141 MCA

46.12.1206 PATIENT ASSESSMENTS, STAFFING REPORTS AND

DEFICIENCIES (1) FEach provider will report to the
department each month the care requirements for each medicaid
patient in the facility on forms speetfied-and provided by-the
departments and according to instructions supplied by the
department,

(2) Each provider will report to the department each
month the staffing provided at the facility on forms speeified
ard provided by-+he-deperement- and according to instructions
supplied by the department.

Subsection (3) remains the same.

(4) At least twice annuallyr--patient--assessmene--and
staffing--voeview--epams--witi--vatidate the monthly patient
assessment and-staffimg reports will be validated for accuracy
and consistency with medical ar&-finmenexel records maintained
at the facility. If the department's review team indicates
that facility patient assessment abstracts submitted are
significantly different from the abstract average determined
by the review team, the provider's average nursing care time
will be computed from the abstracts submitted by the review
team.

(a) "Significantly different” shall mean a ten parcent
or greater variance.

Subsections (5) and {6) remain the same.

(7} Review teams desigrated by the department will sub-
mit written reports to the medicaid financing bureau relative
to findings and recommendations based upen the evaluations
conducted in accordance with ARM 46.12.12061(4), (5} and (6).
The medicaid financing bureau will wrespond to these reports
bv:

{a) Informineg-—kRe--Provider - arats - -bhe-—dfpee-—-aregg--ef
review~tave-Jreen taking no action if the review is success-—
fully completed vith ro significant deficiencies; ory

(b} informirg the provider that corrective action is
necessary. end The department may reguire that a corrective
action plan approved by the department or jointly by the
department and the state department of health and environ-
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mental sciences must be implemerted within & period of time
gpecified by the department; ory

{¢) informing the provider that deficiencies are major
and constitute a danger to the patients' well-being and neces-
sitate the filing of a formal complaint with the state depart-
ment of health and environmental sciences.

Subsections (&) through (€) (b} remain the same.

(9) Deficiencies referred to in AERM 46.12.1206€(8) shall
be deemed to have occurred if:

(a) There are any findings initiated by the department
review teams resulting in necessary corrective action in
accordance with ARM 46.12.1206(7) (b); orsy

(b} there are any findirgs initiated by the department
review teams which result in confirmation by the state depart-
ment of health and environmental sciences that a condition
existed in the facility which constituted a darger to the
patients' well-being, in acccrdance with ARM 46.12.1206(7) (c);
ory

(c) there is a loss of certification for participation
in the medicaid program in accordance with rules established
by the department of health and environmental sciences; ors

(d}) there is a determination by the medicaid financing
bureau that a facility's average patient assessment care
requirement was 25% ten percent or more in excess of actual
facility nursing care staifing for two or more consecutive
months.

AUTH: Sec. 53-6=113 MCA
IMP: Sec. 53-6-141 MCA

46.12.,1207 INCLUDABLE COSTS (1) For purposes of
reporting includable costs, the department hereby adopts and
incorporates herein by reference the health insurance manual
HIM-15, which is a marwal published by the United Cttates
cdepartment of health and human services, social security
administration, which provides guidelines ard policies tc
implement medicare regulations which set forth principles for
determining the reasonable cost of provider services furnished
under the Health Insurance for Aged Act of 1965, zs amended.
A copy of the HIM-15 may be obtained through the Department of
Social and FRehabilitation Services, P.O. Box 4210, 111
Sanders, Helena, Montana 59604. For the purpcse of reporting
costs as required in ARM 46.12.1208(4), includable costs for
cost reports with ending dates subsequent to July 1, 1982,
will be determined in accordance with HIM 15 subject to the
exceptions and clarifications herein provided, including the
foliowing:

(a) Return on net invested equity will be ar includable
cost only for providers of intermediate care facility services
to the mentally retarded if they provide those szrvices with
the intention of earning a profit.
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(b} Cost ircurred in the provision of long-term care
facility services to the extent such costs are reasonable and
nececssary are includable.

(c) Includable property costs shall be limited in the
following manner:

(i) The capitalized c¢ost of a--factkrty-ineluding--the
buitding ;~2eascheid-impreovenent s - ord all -equiprent ~shall-not
exeeed--property - ot - determined - urder——APM- 4682220443 ) 2
mevable equipmert shall not exceed the fair market value of
the aegset at the time of acguicition.

{ii) Bease--coaia-shell-nok-exceed--the-property--cests
GerermEned-—-prder — ARM = = i, oo P ), Property related
interest, whether actual interest or imputed interest for
capitalized leases, shall rnot exceed the interest rates
available to commercial borrowers from estaklished lending
institutions at the datce of asset acquisition or at the
inception of & leage.

(iii) Leases shell be capitalized according to generally
accepted accounting principles.

(iv) Depreciation of real property and movable egquipment
must be in accordance with Americen hospital association
guidelines. Accelerated cost recovery quidelines will not be
accepted.,

(v}  Includable property costs shall not be increased on
the basis of a charge in ownership which takes place on or
after July 18,71984, in accordance with Sectiong 1861 (v) (1) (O)
and 1902(a)(13) of the Social Security Act, which is a
federal act establishing the Medicare and Medicaid programs.
Secticons 1861 (v) (1) (0) and Section 1802(a){13) are hereby
adopted and_incorporated herein by reference. Copies of these
sections may be obtaired through the Medicaid Financing
Bureau, Department of Sccial and Pehabilitation Services, P.O.
Box 4210, 111 Sanders, Helena, Montara 59604.

Subsections (1) {d) through (1) {7) remain the same.

{k) Travel costs related to patient care are includable
to the extert that such costs are allowable under Sectiors 162
and 274 of the internal reverue codes and section 1.1€2-2 of
the income tax regulations, which are federal statutes and
regulatiors dealing with allowable travel expenses and trans-
portation certs. The above-cited sections of the internal
revenue code snd income tar regulations are hereby adopted and
incorporated herein by reference. A copy of the statutes ard
regulations may be obtained from the Department of Social and
Rehabilitation Services, P.0. Box 4210, 111 Sanders, Helena,
Montana 59604, Vehicle operating costs will be prorated
between business end personal use based on mileage leogs or a
prior approved percentage derived from a sample mileage log or
cther approved method acceptable to the depariment. Mileage
logs shall include odometer readings. For vehicles used
primarily by the administrator any portion of vehicle costs
disallcwed on pro-ration shall be included as compensaticn
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subject to the limits specified in ARM 46.12.1207. Deprecia-
tion shall be included on a straight-line basis (subject to
salvage value) with a minimum of 3 years. Depreciation and
interest, or comparable lease costs may not exceed $3200 per
year. Other reasonable vehicle operating expenses may be
included. Public transportation costs will be allowable at
tourist or other available commercial rate (not first class).

Subsection (1) (1) remains the same.

(m) Costs, including attorney's fees, in connection with
court or administrative proceedings shall be includable only
to the extent that the provider prevails in the proceeding.
Where such proceedings are tied to specific reimbursement
amounts, the proportion of costs which are includable shall
equal the same percentage as is derived by dividing the total
reimbursement at issue by the total reimbursement in which the
provider prevailed.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-2-201, 53-6~111 and 53-6-141 MCR

46.12.1208 COST REPORTING The procedures and forms for
maintaining cost informaticn and reporting are as follows:

Subsections (1) threugh (5) (d) remain the =ame.

(6) Audits. Department audit staff wiit may perform a
desk review of cost statements and may conduct on-site audits
of provider records. Such audits shall be conducted in
accordence with audit procedures developed by the department.

(a) Desk review of c¢ost reports will determine the
adjustments to be applied to reported costs. Incomplete
reports, or inconsistency in reported costs will cause the
return of the cost report to the facility for correction and
may result in withholding payment as set forth in APM
46.12,1208(4) (b) . Department audit staff wi¥: may conduct a
desk review of each cost report within--nine--mentha--of--its
reeeipe to verify, to the extent possible, that the provider
has provided & complete and accurate report.

(b} On-site audits of provider detailed records shall be
made to assure validity of reports, costs and statistical
information. Audits will meet generally accepted auditing
standards. Audits—-ef--providersl--esst-—reperbas--~£inaneial
reecorda-end--other-pertinent-dota--wikk-be-adequate to-verify
that-ihe- provides-haa -ireluded-onty- those-eupense -i-tems—thak
are--gpecified -as--ineludoble - cogts -under—-ARM - 4612 3730F--1p
compting-—he - COobg ~ of- ~gervioe s - and - hat—the —previderts
inetudabie-coats-are-reasenablex

(c}) On conelusion of a review of a cost report and-neot
later—-than-nine-montha-afeer-its-reeaips, the department shall
send the provider the results of the review.

(d}) Uporn conclusion of each on-site audit the department
audit staff will submit an audit report to the medicaid
finaneing bureau. The report will meet generally accepted
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auditing standards anéd-wiil-stete--the--auvditor'-s -opinicr-as-eo
whetkers ~ip-all--mateprtal-renpectss—the--cost--peport-submikted
by-the-provider-has-ineiuded-eonly-those-expense-itema-that-are
speetfied-as-ineludable- vosts under ARt 46 - 1+2-F20-F -n-compi i~
ing-the- costs-of--wervices - -end-rthat -the-providerlas-ineiundable
coska-are-reasenabie. The department will keep audit reports
on file for at least 3 years after receipt.

(7) A provider may object to audit findings through the
administrative review process according to ARM 46.12.1210,

RUTH: Sec. 53-2-201 and 53-6-113 MCA
IME: See¢, 53-2-201, 53-6-111 and 53-6-141 MCA

46.12,1209 OVERPAYMENT AND UNDERPAVMENT Subsections (1)
through (3) remain the same.

44} --Errers—-in-cost-repore--dato -identified-by--the--preo-
vider——mey-be--corrected-—if - -submitted--within-—30-- days-afeex
receipp-mi-she-deparementls—audit-or-desk-review-reporbs

(64) In the event an underpayment has occurred, the
department will reimburse the provider promptly following the
department's determination of error.

(65) Court or administrative proceedings for collection
of overpayment or underpayment shall be commenced within five
years following the due date of the original cost report or
the date of receipt of a complete cost report, whichever is
later, In the case of a reimbursement or payment based on
fraudulent information, recovery of overpayment may be under-
taken at any time. CEeurt-coatay-ineiuding-nttorneysl-feesy-in
connection—with-court -or-administrative--proceedings -shatl-be
deemed-ineludable-only-whern npproved- by--thae court-or-hearings
effiaay,

(¥6) The amount of any overpayment constitutes a debt
due the department as of the deste of initial request for
payment and may be recovered from any person, party, trans-
feree, or fiduciary who has benefited from either the payment
or from a transfer of assets.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53=2-201, 53-6-111 and 53-6-141 MCh

3. These rules were originally implemented on July 1,
1983, Since tha*t time experience has revealed clarifications
that need to be made in fuch matters as sales of facilities
and patient assegsment. It should be noted that these
clarifications do net change existing departmental policy or
action. In addition, prior rules were implemented as a
phrese-in to the current reirbursement system. These changes
continue with the procression of that phase-in. A court
ordered settlement was also made during October of 1984; these
changes serve to implement that settlement.
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The estimated budgetary impact of these rules will be
increased expenditures of $2,765,262 in FY 1986 2nd $1,443,5¢5
in FY 1987. This increase is due to the changes for inflation
required by the 10/84 court ordered settlemert, Some cost
savings is predicted bv the requirement of Medicare certifica-
tion.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the heering. Written
data, views, or arguments may also he submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.C. Box 4210, Helena, Mortana 59604, no later +than
June 13, 1985,

5. The 0Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside

cver and conduct the hearing.
|l He %&%

Director, Social and Rehabilita-
tion fervices

Certified to the Secretary of State May 6 , 1985.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REFFDILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED REPEAL OF
RULES 46.25.302, 46.25.310,
46.25.320, 46.25.34G,
46.25.701, 46.25.702,
46.25.704, 46.25.709,
46.25.712, 46.25.713, 46.25.710, 46.25.712,
46.25.723, 46.25.739, 46.25.713, 46.25.723,

In the re+ter of the Repeal )
)
)
)
)
)
)

46,25,.745 anc 4€,25,750; the ) 46,25.73%, 46.25.745 AND
\
}
)
}
)
)
)
)
)

of lules 46,25.302,

4€.,25,310, 46.25.320,
46.25,340, 46.25.701,
46.25.702, 46.25.704,
46.,25.70%, 46.25.710,

amendment of Rules 4€.25.750; THE AMENDMENT OF
46,25,101, 46.25.705, RULES 46.25,101, 46,25.70%,
46.25.707, 46.25.720, 46.25.707, 46.25.720,
46.25.721, 46.25.726, 46.25,721, 46,25.726,
46.25.732, 46.25.738 and 46.25.732, 46.25.738 AND
46.25.755; and the adoption 4€.25.755; AKD THE ADOPTION
cf rules pertaining to the CF RULES PERTATNING TO THE
general relief and medical GENEFAL RELIEF AND MEDICAL
arsistance program ASSISTANCE PROGRAM

TO: All Interested Persons

1. On June 7, 1985, at 9:30 a.rn., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana, to consider
the proposed repeal of Rules 46.25.302, 4€.25.310, 46.25.320,
46,25.340, 46.25.701, 46.25.702. 46.25,704, 46,25,709,
46.25.710, 46.25.712, 46.25.713, 46.,25.723, 46.,25,739,
46.25.745 and 4¢€.25.750; the amendment of Rules 46.25.101,
46,25.705, 46,25.707, 46.25.720, 46.25.721, 46.25.72¢,
46.25,732, 46.25.738 ard 46,25,755; and the adoption of rules
pertaining +to the gereral relief and medical assistance
program.

2. The Lepariment proposes to repeal 46.25.302,
46.25.310, 46,25,320, 46,25.34¢, 46.25.701, 46 .25.7CZ2,
46.15.704, 46.25.709, 46.25.710, 46,25.712, 46.25.713,
46.25.723, 46.25.739, 46.25.745 and 46€.25.750 relating to the
cgeneral relief progiam. The rules as propcsed to be repealed
may be found or pages 46-7845, 46-7851, 46-7855, 46-7901,
46-7905, 46-7911, 46-7912, 46-7913, 46~7914, 46-7817, 46-7923,
46-7930, 46~7935 ané 46-7941 of the Administrative Rules of
Montana.

AUTE: Ch. 70, L. 1985 (HB 843)
IMP:  Ch. g70, L. 1985 (HB 842)

3. The rules as proposed to be amended provide as
follows:
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46.25.101 DEFINITIONS For purpcses of this chapter, the
fellowing definiticons apply:

(1) “Gernmney--oifice-means——the - docai-~counby -~ office~of
human-sewvieeas "Able-bodied” means the conditicn of a person
who is not infirm,

{2} "Basic necessities" means food, shelter, utilities,
and personal needs.

{3) "Daily pro-rata of the monthly income level" means
the monthly income level for the household size divided by 30
days and rounded down to the next whole dollar.

(24) "Department" means the Mentama-=tate department of
social and rehabilitation services.

(5) "bisabilitv" means a diagnosable physical or mental
condition that causes impairment,

(6) "Handicap" means the functional effect of the
impairment on the person's ability to perform work.

(7] "General relief assistance" mears a program of

public financial assistance to provide basic necessities to
those persons determined to be eligible.

{8) "General relief medical” means medical services
provided to those perseons. determined eligible.

(9) "Household":

{a)  "General relief assistance household” means all
persons who, by choice, necessitv, or legal relationship are
mutually dependent upon each other for baslc necessities and
who reside in the same residence.

(b) "General relief medical househcld" means all persons
who are legally responsible for each other and live in the
same residence.

(10) "Eiigible members" are those persans who meet the
non-financial criteria for general relief assistance or
general relief medical in a financially eligible household.

(11) "Impairment” means the effect of the disablility on
major life functiong,

(12) “"Income" meare the value cof all property cof anv
nature, earned, unearned, or in-kind, includirg benefits rea-
scnably certain to be received by or available tc a household
during the month of the receipt orf the income. This includes
inceme from supplemental security income and aid to families
with dependent children.

(13) "Income reasonably certain to be received" means
future earning potential based or employmert history and
assured receipt of unearned income.

{(14) "Avasilable income" means ircome less applicable
deductiops_for federal, state, FICA taves and other nonvolun<
tary deductions.

(15) "Irdigent" or "misfortunate" means a person who is
lacking the means, financial or otherwise, by which tc prevent
destitution for himself and cthers dependent upon him for
basic necessities and who is otherwise eligible. The term
does not include an able-bodied person under the age of 50
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years unless that person has dependent minor children living
in the household.

(16) "Infirm" means the condition of a person who is
diagnosed by a licensed medical practitioner and confirmed by
an expert medical review to have a physical or mental dis-
abililitv that totally impairs the person's ability to work,

(17)  "Lump-sum income™ means a nonrecurring source of
income received in a single payment by a household during any
eligibility period, including but not limited to proceeds from
a lawspit, insurance settlement, inheritance, lump-sum retire-—
ment, veterans' or unemployment benefits; benefits received
under the federal Social Security Act; prizes; and tax
refunds.

(18) "Nonresident" means a person who is a resident of
another state or country or who Ils a transient with no estab-
Tished residence.

(19) "Resource" means all resl and personal property
retained after the calendar month of its receipt and which the
household or a member of the household has a legal right to
sell or liguidate.

(20) "Secure facility" means any facility in which a
person may be lawfully held against his will by federal,
state, or local authorities.

(21) "Serious medical condition" means a physical condi-
tion that causes a sgerious health risk to a person and for
which treatment is medically necessary. Diagnosis and deter-—
mination of necessary treatment must be made by a licensed
medical practitioner, and the department may confirm it
through an expert medical review. €erious medical condition
includes pregnancy and prenatal care.

(22) "Substantial gainful work" means:

(a) the ability to perform work which is any task as
described in the dictionary of occupational titles for which
remuneration (monetary or in-kind) is commonly received; and

(b) if the federal minimum wage were paid for hours able
to be worked during the month, monthly income would exceed the
monthly inceome standard for a household of one.

AUTH: Sec. 53-2-201, 53-2-£04 MCA and Sec. 1%, Ch. 670,
L. 1985 (HB £43)
IMP: Sec. 2, Ch. 670, L, 1985 (HR 843)

46.25.705 FAIR HFARINGS (1) Any person who is dissat-
isfied with action taken on ar application, grant-status;-ferm
ar eligibility determination or the amount cr condition of
payment, may request a fair hearing as provided in chapter 2,
subchapter 2 of Title 46 of the Administrative Pules of
Mortana.

42} --It--io -the-responsibility - f--the -eounty--office-~to
inform-every-applicant—or recipient-in writing -at-the-time-of
rpplication-—or-redetermination - ex-—at--the - time-—any--action
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affeets--hig--eligiiltirey ~of ~<he - right-—to--request--a--fair
hearimgs

$3}--A-fadir-hearing- wust- be- -reqrested Within-36-calender
daya-from-the-date-of-notice-of-adverne-netion-on-an-eligibii-
ey —determinetionr or-redetermination s - Adecrete--nokiee ~ahall
be-considered-givenwhenr-the-appiieant-is meited -a-notiec-of
adverse-setiens

AUTH: Sec. 53-2-201, 53-2-804 MCA and Sec. 19, Ch. 670,
L. 1985 (HB 843)

IMP: Sec. 18, Ch. 670, 1., 1985 (HB §43)

46.25,707 FRAUD AND PRECOVERY (1) % £ gr-peraonr—appesrs

to-hrare ~pacaived - a5t stence —fraudrkently o~ dhe - county--office
muak-repeore all--fects o f-the-matter- to--ehe -department g -pro-
gram--incegritey buroesir - -whe - wild--in -bern -refor-the--morkter-teo
the~-deparetment-of-revemue-or—the-esunty-atterney-of~-she-sounty
where« 4 peoipiont meaides. If it is found that assistance
wag improperlv granted because of fraud:

(a) No further payment shall be authorized for the
number of months or any portion thereof, equivalent to the
amount of benefits fraudulently received civided by the
monthly income standard.

(b) Repayvment of assistance improperly granted because
of fraud shall be made through grant reduction in each
succeeding month of eligibility until the amount overpaid has
been recovered, if not repaid by other means.

(2) Anry--or-ali--of~the--aasistarnee ~cr—-benefies -may--pe
discontinned-~afrer: If i+ is fourd that assistance was
improperly granted because of administrative or recipient
error, repayment shall be made through grant reduction as
described in (1) (b).

ta)--an-investdgat: on- ras- been made ~te -determine ~whether
asstskanee-was-impreperiy-granteds

tb}--ehe- recipient--has -been-rotified-thet- benefits-witd
be-discontinueds —and gtvenr-the -opportunity -to-regquest-—a-£fatr
hearings-and

tey--ié-p-hearirg-is-heitd-and-it-is-found-that-assiskance
weaa--tmrroperly - gramreds - —ther - no- - fardher— —paymentes — shed-d--be
autheoriged--for--the-Jength--of «eime —eaguel-~re -+he-time--peried
benafits-were-resaived-frandulentiys

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch, 670,
L, 1985 (HE B843)
IMP: Sec. 9, Ch. 670, L. 1985 (HR 843)

46.25.720 APPLICATION FOR-EENERAI~REIIFEF (1) An=-dindi~—
viduat person must apply for general relief at the county
office in the county of residence, or, in the case of
intrastate or interstate transients and mnigrants, in the
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courty where present.

(2) Applicetions made out of the county of residence
will be forwarded to the resident's county.

(23} Ppplication for general relief assistance must be on
the forr prescribed by the department, complete and signed by
the applicant or a knowledgeable thixd party when a physical
or mental condition precludes signature by the applicent.

+=+~~¥he-ﬂde¢§n«*€—app}rc&trenL—1s—<ﬁﬁxﬁﬂaﬁﬂnxk~ﬁrbher by
the-date—the--appHioettonr~ita-peceived - in- the-county--office -or
the-poscmark-on-~the-ervelope-if-an-appitention-ig-matieds

(4) Fre--appldicemt--shall-make lrimeself-avatiable--for-an
inkerview-and-eooperate-with-the-eounty-offiee-in-its-invesri-
gations Application for general relief medical must be made
within 90 cdeys of the date of medical service.

{5y~-Wher-an-applicant-oar-recipient-oi-generai-retief- has
nefe - applieation—for-supplemental- -securrity ~tneome - £55FF -—undey
Pieta—-XVI--of-sphe - Sooiek - Geotrity — Aot~ - the-—applicare-—ox
rectptent--shali--sigr-an-interim wogi-stence ~agreement -wherein
gererml-redief-will-be— paidsubiect o -recoupment henr —a-aup-
piementeal-ceourddur ineome - retronetdve ottt bbby —determina—
tion-is-madex

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch.670 ,
L. 1985 (FR 843)
IMP:  Sec. 9, Ch.670 , L. 1985 (HE 843)

46.25.721 PROCEBUPES-FORROWEP-IN-PROCESS5ING APPLICATIONS
PROCESSING <+3}--Phe-foliowing-preeccdures-appliv-to-aii

appiicantas-for-general-reiiefs

ta) -~ Verified - by--the - applioamte - and-documented - <r--rid
enaes-witi-bes

{1} -—-resideney ;s —eucept- tn ~the - case-of--inkeratate—tran—
srenks-ar-migrantss

4id}--property-+r¥emofaray

4iii}-employmert-or-work-vagistrations

4ivi-—peadroand

4v}--—itneome—nnd-respureesc

(21) Eligibility determinaticn will be made withirn 30
days of the application date and the applicant preompeiy noti-
fied, in writing, of approval or disapproval and the basis for
the determinatior.

43y--Fligibility-for~genernl--neliaf-—and--poyment -ameunt
viti-Be-redetermined-menthiys

t4}--Generpt-reticf-payments-ahoii-be-in-the-form-of-war-
ranes--check -~ or--vendor—-payment - directiy- -eo-—the - client——-or
vende¥r

AUTH: Sec. 53-2-201, 52-2-803 MCA and Sec. 19, Ch. 670,
L. 1985 (HR 843)
IMP: Sec. 9, Ch.670 , L, 1985 (HE B843)
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46€,25.726 DEFERMINATPION---6F RESOURCES +43¥y--Fer---the
purpese--of - t¥is--subehapter-Trescurces’t—means-—all-real--and
persensl-property—-widich-any--member--of -the —assistanee-unit-has
n-legat-right-to-seti-or-ligquidate-in-erdey-to-meet-needss

(21) The equity value of all available preperty resources
will be considered as available to meet the needs of the
assistance-~--umrit household unless specifically excluded
etsewkhere in this rule.

(32) All aeset¢s resources not specifically excluded will
be deducted from the general assistance grant awards each
eligibility period.

(3} Resources trarsferred without adequate consideration
within two years prior to application will be treated as
described in ARM 46.12.3207.

(4) Exclusions: The followina items will be excluded
when determining resource eligibility:

{a) home of residence including appurtenant land
necessary for support of the house not exceeding 10 acres;

(b} a vehicle, not to exceed $1500 equity value:

(c) personal items, clothing, household  furniture,
appliances and other essential household items+ pecessary for
the operatieon of the home; and

(d) nen=liguid-assets;—not-to-eneced-£1006= tools of a
trade essential to the current or future employment of a
household member for twelve months Zfrom the date of last
gainful employment in that trade or until the temporary
handicap allcows the person to return to the trade for whkich
the tools are used,

15} -—-Eonditionai-assistance moy--be-granted - for-up-—to-66
days-pending-diapesai--or-diguidation o f - romridigquid--assets:
After-68-davey-equisy-value-—of-the-asset-wili-be-dedueted—£rom
the-grant-award-

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch.670 ,
L. 1985 (HB 843)
IMP: Sec. 4, Ch., 670, L. 1985 (HE £43)

46.25.732 WORK PROGRAM (1) All recipients of general
relief, urless excluded elsewhere in this rule, are required
to participate in a work program to be reimbursed at the
prevailing rate of pay for similar werk in the county.

(2) The following persons may be exempt from the work
requirement:

(a) caretaker relatives cf children under 6 years old;

{b) children under age 16;

(¢} persons over 16 who are full time high school
students actively pursuing a degrees or diploma;

(d) inespeeitated--or-disebleds; infirm as provided in
Rule III;

(e} persons gecgraphically isclated; and

(f) perscnc sixty-five years of age or older.
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(3) Work pregram participants are required to register
for employment with the local job service and explore job
possibilities at least weekly with the local job service.

$4} --Werk--program -partieipants - may--aksc -be--reguivred-re
partietpate-in-general-relief-job-seavehr

tar--White-a-recipient-is-paretetpating-in-generat-retief
Feb-searchs—they-nay- be- reguived o -subnit -up ~so ~two-appiiea«
tiena-for--employment -par-days—-exeluding--weekends - -Verifiea=-
tion-ef-sjob- —applieations -must- be- submitbed -weelkbyrr—bi-weekiy
or-monthiv-as-determined-by-the-departments

(54) Any recipient who refuses to participate in the
work program er--gencrel-relief-—job-seareh will have theis
monthly general relief benefit amount decreased by one~fourth
for each refusal.

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch. 670,
L. 1985 (HB 843}

IMP: Sec. 53-2-822 and 53-3-304 MCA

46.25.738 ETAYR-MEBICALR-AS6I6F¥ANEE GENERAL RELIEF

MEDICAL APPLICATION (1) Medieai-aid-and-heapitatication

shall-be--provided - o dndividurls -with—4vredeguate-—tnoome —and
resourees——te - -provicdt- - necessary--servises --for - chemselves--in
accordanse—with-shig-subehapters Requirements for application
for general relief medical are the same as thoge for general
relief assigstance as described in Rule IT.

(2) Appliecatien--for--state--medieai--nssistance-—-ia--ng
deseribad- <= ~ARM 4625720 -ant~46 r2Sr 72t - for-—general-relief
wnitess—specifically- -moted-in-other--peres -of-thio-rule, All
rules regarding application for general relief medical apply
to a real party in interest including but not limited to:

(a) making application within prescribed timeframes; and

{b}] establishing eligibility.

{3} -~Bitgibiitey—-fw--determined —-boged —upon-itneome——and
resourees--gotuetly--ar-potentiatiby--aveiiablie—onr-the-dete--of
applications--Faymene-~wilti-not-be-made-for-cinims-acerved-move
than-930-deys-prior-te-applicatien-for-assiscaneer

44} --Previders- of--gbate -medicat -assistence- may--re-sane~
tioned--parstant - -tor--the- - ruieg--se - ~Forth - - ARM-~46732 403
through-ARM-46-12-408~

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch, 670,
L. 1985 (EB 843)
TMP: Sec. 5 ané 12, Ch. 670, L. 1985 (HB 843)

46.25.755 EMERGENCY ASSISTANCE (1) Emergency generas:
assistance may-be-used Lo -meet 2 —individuaktle —emergent -neads
in=-epeciat-sitvations - - Serpicescovered wikk-inebude -but -are
net-ddii-tef- 4o ~speeiat - edoshing; - trenspontationr-—shelber-and
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other--peraonrk-neede -whiehe-ape - a--resulé--ofk-an-eceurrence
beveond-the-contrei-of-tihe-househedd. will be provided te the
extent that appropriations are availeble. When the
appropriated funds are expended, emergency assistarce will no
longer be provided.

(2) Emergency gereral assistance paymemks-sre-:imited—te
6250 - pey- aesistance it per yeer Hrkesd —ar —ereeption-to-this
rute——is—granted-by--the --appropriatee ~diwvdsiom. - admint aerator
{teconomie—aovristanee and/for -cemmunity - services)--or -designeer
shall be provided to persons whose income and resources do not
exceed the monthly income and rescurce standard but are not
otherwise eligible.

(3) Fetai--funde -expended-Lfer—emergenov--gomerarr-asstak-
anee - peY-Ccotrty--pen-£isend - pear- Wikl -net- exveed--the--depare-
mently——budieted - -allocation - - for——-thet---coumnty. Emergency
assistarce shall be limited to the following:

{a) Transportation by the least expensive means
available to assict the person to return tc *he county of
residence or state of origin.

(b) Shelter andéd food for up to three days in any
twelve-month period to be provided by thke least expensive
means available.

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sea, 19, Ch.670 ,
L. 1985 (HB 843)
IMP: Sec. 7, Ch.670 , L. 1985 (HB 843)

4. The rulesg as proposed to be adopted provide as
follows:

RULE T CONDITIONS CF ELIGIEIIITY (1) General relief
assistance for ©basic necessities will be provided, if
othexwise eligible to the following:

(a) persons 50 years of age and older;

(b) persons with dependent miner childrer; or

(¢} infirm persons,

(2) General relief assistance will be provided for three
months in any twelve-month period to able-bodied persons
between 35 and 49 years ol age.

(3) General relief assistance will not be provided to
persons in the following categories:

fa) able-bodied under 3% years of age without dependent
minor children;

{b) institutionalized; or

(¢) incarcerated.

{4) General relief medical will not be provided to
persons in the following categories:

(a) institutioralized;

(b) incarcerzted.
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AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 192, Ch.670 ,
L. 1985 (HB 843)
IMP: Sec. 4 , Ch., 670, L. 1985 (HB 843)

RULE IT PROVISION AND VERIFICATION OF FLIGIBILITY

INFORMATION (1) A person applying for general relief
assistance rmust make himself available for an interview,

{2) A person applying for general relief medical must
make himself availal'le for an interview unless medical circum-
stances prevent it.

(3) Ar applicart must provide household and financial
information and verlification necessary for eligibility deter-
mination, This informatirn includes, but is not limited to
the following:

{a) residency;

{(b) property trarsiers;

{c) employment or work registration;

{d) income and resources;

(e) third party liability for medical expenses;

(f} houcehold composition; and

(g9) s=ocial security number,

(4} This information will be provided on the form and in
the manner prescribed by the department.

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch. 670 ,
L. 1985 (HB 843)
IMP: Sec. 9, Ch.670 , L. 1985 (EE 843)

RULE 177 DETERMINATION OF INFIRMITY (1) In order to be
determined an infirm person for the purpore of eligibility for
general relief assistance, the following nonfinancial criteria
must exist:

fa) a diagnosed digability established through a
physical or mental examination provided by a licensed medical
practitioner;

(b) an impairment that substantially limits one or more
nf the percson's life functions described as cogritive and
psychologicel dysfunction, seeing, hearing, speaking and
mobility: and

(c) which produces o handicap that prevents the person
from engaging in substantial cainful work.

(2) The diagnosis of infirmity is subject to profession-
al medical review,

(3) A finding cf infirmity is subject to redetermina-
tion:

{a) after a bresk in eligibility because of financial
reazons; oOr

(b) upon receipt of new information indicating a change
in the person's cendition; or

(c) periodically as determined by the department.
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AUTH: Sec., 53-2-201, 53-2-803 MCA and Sec. 19, Ch. 670 ,
L. 1985 (HB 843)
IMP: Sec. 4, Ch.670 , L. 1985 (HB 843)

RULE IV INCOME (1) BAll prospective income reasonably
certain to be received by the household during the month of
eligibility must be considered when determining eligibility.
Available income and resources must be used to meet basic
necessities before general relief assistance will be granted.

(?) Lump sum income:

(a) PReceived by the household during any eligibility
period renders the household ineligible for general relief
assistance for the number of months determined by dividing the
lump sum plus other available income by the maximum monthly
income standard for the same household size. Any remainder is
considered income in the first month fcllowing the ineligibil-
ity period.

(b) The ineligibility period shall be recalculated if
the household size changes during said periocd or if a portion
of the lump sum was uged to pay medical hills for a serious
medical condition.

(¢} The pericd of ineligibility does not preclude eli-
gibility for general relief medical.

AUTH: Sec. 53-2=201, 53-2-803 MCA and Sec, 19, Ch. 670,
L. 1985 (HE 843)
IMP: Sec. 4, Ch. 670, L. 1985 (HB 843)

RULE V MONTHLY INCOME AND RESOURCE STANDARD FOR
GENERAL RELIEF AESISTANCE (1) The monthly income stand-
ards are:

Monthly Income Standard

Number of Persons Monthlv Incomre E£tandard
in Household Fiscal 1986 Fiscal 1&87

] £212 $219

2 284 296

3 358 372

4 432 449

5 506 526

6 580 603

7 652 679

8 727 T5E

9 800 832

10 cr more 374 209

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch. 670,
L. 1985 (HE 843)
IMP: Sec. 4, Ch. §70, L. 1985 (EB 843)
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FULE VI INCOME AND RESQURCE COMPUTATION (1) Income and
resources of all househcold members will be considered when
determining eligibility and grant award amount.

(a) Countable income and resources of all household
members will ke deducted from the monthly income standaré for
a household of the same size to determine the grant award.
The grant award shall not exceed the monthly income stendard
amount for the number of eligible members.

(b) Households with countable income and resources in
excess of the monthly income standard for a household of the
same size are ineligible for gereral relief assistance.

(2) Grant amount computation:

{a) For an eligibility period that covers a full calen-
dar month the grant award shall be calculated by deducting
countable income and resources from the monthly income stan-
dard for the eligible household members.

(b) For the calendar month in which the pericd of
eligibility begins or ends, the grant amount will be prorated
by dividing the grant amount as$ determined in (2) (a) of this
rule by 30 to determine daily pro-rata amount., The pro-rata
amount is multiplied by the number of days in the month the
household is eligible for assistance,

{(c) For computing {2) (a) and (b) above, the product will
be rounded down to the next whole dollar.

(3) For all eligible persons 50 years of age or older
and persons with minor dependent children, the grant amount is
determined in the month of application as specified in (2) {(b)
of this rule and thereafter as specified in (2) (a) of this
rule.

{4) For all eligible persons 35-49 years of age, the
grant amounts in the month of application and the final month
are determined as specified in (2){b) of this rule and all
other months are determined as specified in (2)(a) of this
rule.

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch. 670 ,
L. 1985 (HB B43)
IMP: Sec. 5, 10 and 15, Ch.670 , L. 1985 (HB 843)

RULE VII INTERIM ASSISTANCE AND APPLICATICN FOR OTHER

BENEFITS (1) If other federal or state programs of
assistance are reasonably available to meet the needs of a
household, an applicant must apply for those programs before
general relief assistance may be provided. A heusehold shall
be provided gerneral relief assistance or general relief
medical eafter initial application for other assistance
programs, Ag¢ a condition of eligibility the applicant must
pursue the entire administrative appeal process.

(2) Upon receipt of other assistance the applicant must
repay an amount equal to the interim assistance granted.
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(a) Before receiving interim assistance the applicant
must sigr an interim assistance repayment agreement.

(3) Eligibility for a grant from aid to families with
dependent chiidren renders the person ineligible for general
relief assistance.

AUTH: Sec. 53-2-261, 53-2-803 MCA and Sec. 19, Ch, 670,
L. 1585 (HB 843)
IMP: Sec. 4, Ch, 670, L. 1985 (HB 843)

RULE VIII PERIODS OF ELICIBILITY (1) Eligibility for
general. relief assistance will be provided for a cre (1) month
period.

(2} Continued eligibility may be established prior to
the end of the current eligibility period.

(3) Eligikility for able-bodied persons age 35 through
49 with no minor deperdent children in the hcusehold shall be
for three months in any twelve-month period. Provision of
general relief assistance will begin 60 davs after applica-
tien. The applicant must remain continucusly eligible for the
60~day waiting period, This continuous eligibility must be
verified monthly on the form prescribed by the department.

(a) Any time continuous eligibility is 1less than 3
months the applicant must reapply and remain continuously
eligible for an additional 60-day period before general relief
assistance will be granted.

(4) Eligibility for general relief assistance terminates
at any time the department determines that the household:

(a) no longer meets eligibility criteria; or

(b} received general relief assistance by means of fraud
or mistake.

AUTH: Seg. 53-2-2061, 53-2-803 MCA and Sec. 19, Ch. 670,
L. 1985 (HB 843)
IMP: Sec. 5 and 10, Ch, €70, L. 1985 (HE 843)

RULE IX¥ NOTIFICATION (1} Notification of eligibility
for general relief medical will be +the same as for general
relief assistance,

AUTH: Sec. 53-2-201, 53-2-803 MCA and fec. 19, Ch. 670,
L. 1985 (HB 843)
IMP: Sec. 4, Ch. 670, L. 1985 (HB 843)

RULE X APPLICATION FOR OTHER BENEFITS {1} Payment for
services under this rule will be provided crly after all other
available resources have been identified and used. Such
resources include, but are not limited tc health and accident
insurance; veteran's administration and hospitel; industrial
accident benefits; Montana medicaid program; and other liable
third parties,
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AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch. 670,
L., 1985 (HB 843)
INP: Sec., 8 and 12, Ch. 670, I,. 1985 (HB 843)

RULE XT PFRIODS OF ELIGIRITITY FCF GENERAL RELIEF

MEDICAL (1) Eligibility for cg¢eneral relief medical
begins the de*e the service is provided and terminates when
the serious medical condition has heer treated. Conclusion of
treatment may be determined based upon a professional medical
review.

{2} Eligibility fnr gereral relief medical also termi-
nates when the household:

{a} no longer meets eligibility criteria; or

(b) received assistance by means of fraud or mistake.

AUTHE: Sec. 53=2-201, 53-2-803 MCA and Sec. 19, Ch. 670,
L. 1985 (BB 843)
IMP: Sec. 5 and 10, Ch. 670, L. 1985 (HE B43)

RULE XII RESOURCES FOR GENERAL RELIEF MEDICAL {1) All
nonexcluded resocurces of the household must be used to offset
medical expenses, Excluded resources are found at ARM
46.25.72¢€.

AUTH: Sec. 53-2-201, 52-2-803 MCA and Sec. 19, Ch. 670,
L, 1985 (HB 843)
IMP: Sec, 4 and 5, Ch. 670, L. 1985 (HB £€43)

RULE XIII INCOME FOR GENFPAL RELIEF MEDICAL (1) Covered
medical services will be provided to an eligible person if
their average mcnthly income is below the monthly income
standard for a household of the same size found at Fule V.

(a) Average monthly income is that income reasonably
certain to he received by the household in a twelve (12) month
period, divided by 12.

(b) The twelve (12) month period begins with the month
medical service is provided.

(2) Covered medical services will be provided to the
eligible person when the household average monthly income is
above the monthly income standard fournd in Rule V but below
the monthly income level found in this rule after the
following computations are followed:

() Average monthly income is determined by computing
income reasonably certain to be received in a twelve (12)
month peried; and

(b} The twelve (12) month period begins the month med-
ical service is provided; and

(c) The household incurs covered medical expenses each
month of eligibility egual to the difference between their
average monthly income and the monthly income standard.
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{(3) A household is not eligible for medical services if
that income described in (1} (a) and (k) exceeds the monthly
income Jevel for the household size.

(4} The monthly income levels are:

MONTHLY INCOME LEVELS

Monthly

Family Size Income Level
1 S 314
2 375
3 400
4 425
5 501
6 564
7 624
£ 685
9 744
10 804
11 864
12 523
13 983
14 1,042
15 1,102
16 1,162

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch. 670 ,
I.. 1985 (HB 843}
IMP: Sec. 4, Ch.670 , L. 1985 (HB 843)

RULE XIV SELECTION OF MEDICAL PROVIDER (1} The depart-
ment may designate a medical provider to provide diagncsis and
treatment of the serious medical conditien for eligible
persons.

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch, 670,
L. 1985 (HB £43)
IMP: Sec. 4, Ch.670 , L. 1985 (HR 843)

RULE XV SCCPE OF GENERAI DRELIEF MEDICAL ASSISTANCE

(1) Services will be prcvided to alleviate the serious
medical conditicn in the amount and scope not to exceed these
provided under the medicaid program described at Title 46,
chapter 12 of the Administrative Rules of Montana with the
following limitations:

(a) No experimental services will be allowed;

{b) Cosmetic services will be allowed:

(i) when a medical review indicates the condition poses
a serious medical risk; and
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(ii) the department has granted prior authorization.

{c) the department will review the medical necessity of
hospitalization for acute care.

(2) General relief medical is limited to those covered
services not met by other available assistance or benefits
which may include health and accident insurance, veteran's
benefits, industrial accidert benefits, medicare and medicaid
benefits and any other liable third party.

(3) Prior authorization must be received prior to ser-
vices rendered within the period of the treatment of the seri-
ous medical condition except for covered emergency services
rendered within 90 days prior to application.

AUTH: Sec. 53-2-201, 53-2-803 MCA and Sec. 19, Ch, 670,
L. 1985 (HB 843)
IMP: Sec. 14, Ch. 670, L. 1985 (HB 843)

5. The 49th Montana lLegislature provided, with specif-
icity, a complete revision of the general relief program in
Montana. These proposed adoptions, amendments and repeals are
intended to fully implement those areas of that program where
either options or discretion have been given the Department by
the Legislature.

The repeal of ARM 46.25.302 through ARM 46.25.340 pertain
to county general relief. These sections are being repealed
because HB 843 removes the authority of the department to
approve county general relief plans. The remainder of the
repealed, amended and proposed rules set forth in this notice
affect only the general relief programs in counties which have
requested state assumption of their welfare duties. The Act,
HB 843 (1985), gives direction and areas of discretion to
cther counties to promulgate local rules for general relief.

6. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may alsoc be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0O. Pox 4210, Helena, Montana 59604, nc later than
June 14, 1984,

7. The Citfice of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
cver and cenduct the hearing.

~

Director, Social and Rehabilita=-
tion Services

Certified to the Secretary of State May 6, , 1985,
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the adoption )
of rules regarding lump sum ) NOTICE OF ADOPTION
conversions of benefits under ) OF EMERGENCY RULES
section 39-71-741, MCA )

TO: All Interested Persons.

1. Statement of reasons for emergency: On April 15,
1985, the Governor signed SB-281, amending section
39-71-741, MCA, which became effective rmmediately. The
statute, as amended regarding conversions of biweekly
permanent disability workers' compensation benefits to lump
sums, imposes substantially new criteria for such
conversions and their approval or denial by the Division.
The statute presumes that biweekly payments are in the best
interests of the worker or his beneficiary and that a
lump-sum conversion must be the exception rather than the
rule. The Division can only approve lump sum conversions
if the worket or his beneficiary demonstrates that his
ability to sustain himself financially is more probable
with a lump sum conversion than with the biweekly payments
and his other resources. Rules concerning proper
documentation and careful procedure to evaluate a worker's
or beneficiary's demonstration of his ability to sustain
himself financially are needed to protect the health and
welfarte of applicants for jump sum conversions. It will
take three to four months to adopt regular rules.
Therefore, the Division finds that the lack of rules in the
interim period before rules can be adopted will present an
imminent peril te the public health and welfare.

2. The text of the rules is as follows:

RULE I INTRODUCTION (1) The procedure for
determining whether lump-sum conversion of permanent
disability biweekly payments will be approved is generally
defined in Section 39-71-741, MCA.

(2) The conversion can only bLe made upon written
application of the injured worker or the worker's
beneficiary with the concurrence of the insurer, subject to
the discretionary approval of the Division as to the amount
of the lump sum payment and the advisability of the
conversicn.

(3) It is presumed that biweekly payments are in the
best interests of the worker or his beneficiary. The
approval of an application for lump-sum conversion by the
division must be the exception., not the rule, and may be
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given only 1f the worker or his beneficiary demonstrates
that his ability to sustain himself financially is more
probable with a whole or partial lump-sum conversion than
with the biweekly payments and hisg cther resources.

(4) Permanent partial comnversions must meet the
requirements of section (3) above. rermanent total
conversions must meet the test of section (3) above plus
all other requirements provided herein.

(5) A controversy between a claimant and an insurer
regarding 4 conversion to a lump sum or a denilal of
approval of a conversion to a lump sum by the division, are
consicdered disputes for which the workers' compensation
judge has jurisdiction to make a decision,

(6) Lump sum settlements reached prior to April 15,
1985 will be allowed and approved, or denied, under
provisions of 39-71-741, MCA, in effect before enactment of
senate bill 28L. Section 39-71-741 as amended, will be
applied to all lump sum settlements reached on or after
April 15, 1985. An injured worker or his beneficiary
submitting a lump sum settlement reached before April 15,
1985 must provide to the division a written statement that
dgreement was reached before April 15, 1985.

AUTH: 39-71-203, MCA: Chapter 471, Laws of 1985
IMP: 39-71-741, MCA.

RULE I1 DOCUMENTATION REQUIREMENTS (1) Reguests
for lump sum conversions of permanent partial and permanent
total and death benefits must include a description of the
lump sum proposal, including but not limited to analysis of
current financial conditions as described in section (3),
analysis of financial condition under the proposed lump sum
conversion as described in section (4), and an affidavit
signed by the worker or his beneficiary. attesting to the
validity of information provided in the worker's ot
beneficiary's written documentation. All analyses must be
supported by complete documentation.

(2) Requests for lump sum conversions of permanent
total and death benefits must include, in addition to the
requirements of section ('), calculations of the total
amount of benefits to be converted and their reduction to
present value at e 7% discouat, compounded annually, and an
analysis of financial condition that would be reasonably
expected had the worker not been injured as described in
gsection (7).

(3} "Analysis of current financial condition® for
purposes of section (1) shall include a list of all the
worker's or beneficiery's income, assets and liabilities,
and other available resources, including but not limited to:

(a) periodic income (specify pericds reported):

(i) social security disability inconme
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(ii) soc¢lal security retirement income

(iii) retirement or pension income

(iv) other disability insurance

(v) health insurance benefits

(vi) mortgage insurance benefits

(vii) spousal or other family income

(viii) life insurance proceeds

(ix) credit disability benefits

(x) interest or dividend income

(xi) workers' compensation benefits

(xii) third party recovery (actual or potential)
(b) monetary assets:

(1) ¢cash on hand

(ii) checking account

(iii) saving account

(iv) accounts and notes receivable

(v) savings bonds

(vi) stock and bonds

(vii) mutual funds

(viii) cash value of life insurance

(ix) cash value of annuities

(%) cash value of retirement fund
(¢) fixed assets:
(1) home and property

(ii) other real estate
(ii1) retirement fund
(iv) motor wvehicles

(v) personal property
(d) liabilities:
(i} all monthly living expenses
(ii) existing delinguent or outstanding debts
(iii) periodic payments on debts
(iv) long term liabilities
(v) attorney fees and costs
(4) "Analysis of financial condition under the

proposed lump-sum conversion" for the purposes of section
(1) shall include a description of the use of the lump sum
and how this use will contribute to financially sustaining
the worket or beneficiary over the same period biweekly
payments would have been paid:; additional documentation is
required if a proposal involves debts or business ventures
as indicated in sections (%) and (6).

(5) 1f the proposal involves the partial or total
elimination of existing delinguent or outstanding debts, a
debt management plan must be described and include:

(a) ©plen of management, through applying the proposed
lump -sum conversion, ¢f all existing delinguent or
outstanding debts, both short- and long-term; and

(b) description of how the worker or hisg beneficiary
will be sustained financially through use of the lump-sum
conversion and other available resources, including c¢ash
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available throughout the life of the debt management plan,
to manage delinguent or outstanding debts.

(6) If the proposal inveolves a business venture, a
business plan must be described and include:

(a) information indicating the worker's or
beneficiary's capability to succeed in proposed business
venture, including:

(i) relevant educational and wo¢rk history

(i1) Kknowledge of the proposed business

(iii) if managerial, managerial capability

(iv) role to be assumed in the proposed business

(b) If the venture is a pew business, information
about the proposed business venture including. but not
limited to:

(i) description of the propoused business venture

(i1) estimate of the purchase price of the
business

(iii) work sheets showing: total source of
dollars, start-up costs, projected expenses and net income
forecast

(iv) feasibility study of the market conditions
in the intended market area, showing that the buginess is a
feagible venture.

(c) 1f the venture is an existing business,
information about the proposed business including, but not
limited to:

(1) description of proposed business venture

(ii) 1legal agreement showing intent teo sell the
existing business, purchase price of the business, and any
conditions placed upon such sale

(iii) income tax statements and balance gheets
for the two consecutive years pricr to the agreement to
sell the business

{iv) work sheets showing total source of
dollars, start-up costs, projected expenses and net ineome
forecast

(v) market analysis showing market conditions
in the intended market area

(d) a statement of cash that will be available to the
worker or his beneficiary as income on a biweekly basis
after start-up costs and other business expenses are
considered throughout the life ¢f the venture.

(7) "Analysis of financial condition that would be
reagsonably expected had the worker not been injured" for
purposes of section (2) must include a description of the
income the worker or beneficiary would have received and
the basis upon which the estimate is derived. The analysis
must include:

(a) evidence of education and work experience,
including:

(i) work history, dates and descriptions of
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employment or unemployment, names and locations of
employers:

(ii) highest level of formal education attained,
degrees received, dates of attendance, names and locations
of schools; and

(iii) special training, professional licenses,
registrations, or certifications., certifications received;
dates of attendance, names and locations of institutions
providing training, licenses, registrations or
certifications.

(L) evidence of probable job promotions and pay
increases, including:

(1) supportive documentation from employers.
union contracts, or other reasonable substantiation of
probable jcb promotions

(ii) wage history

(iii) statement from employer at the date of the
accident of last wage rate paid; and

(iv) supportive documentation estimating wage
rates from the date of the accident up to age 65.

AUTH: 39-71-203, MCA; IMP: 39-71-741, MCA.

RULE TIII METHODS THE DIVISION WILL APPLY TO EVALUATE
INFORMATION PROVIDED (1) 1In all lump-sum conversion
requests, the worker or his Leneficiary must demonstrate
that he cannot sustain himself financially with biweekly
payments and his other resources within 12 months following
the application or the application fer a lump-sum
conversion will be denied.

(2) 1In permanent total lump sum conversion requests,
if the werker or his beneficlary demonstrates in addition
that his ability to sustain himself financially is more
probable with a whole or partial lump-sum conversion than
with Liweekly payments and his other resources, then:

(a) I1£f£ the worker or his beneficiary demonstrates
that his Financial condition under the lump-sum proposal
will not bLe greater than could have reasonably been
expected had the worker not been injured, the lump sum will
be approved only if it is limited to the unpaid bLiweekly
benefits, assuming interest at 7% per year, compounded
annually.

(b) If the worker or his beneficiary demonstrates
that he will improve his financial condition with the lump
sum over what could have been reasonably expected had the
worker not been injured., the lump sum will be approved only
if it is limited to the purchase price to the insurer of an
annuity that would yield an amount equal to the biweekly
benefits payable over the estimated duration »f the
compensation period.

(3) If the estimated duration ol the compensation
period is the remaining life expectancy of the worker or
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his beneficiary, the remaining life eXpectancy will be
determined by using the most recent Life Table: Expectation
of Life at Single Years of Age, by Race and Sex: United
States, all races, both sexes column, in Vital Statistics
of the United States, Volume II-Mortality, Fart A, U.S.
Department of Health and Human Services, Public Health
Service, National Center for Health Statisties.

(4) If the difference between the present discounted
value of a permanent total lump sum and the future value of
the biweekly payments 1s the only grounds for the lump sum,
the lump sum conversion will be denied.

AUTH: 39-71-203, MCA: IMP: 39-71-741, MCA.

RULE IV FURTHER STUDIES MAY BE REQUIRED (1) If the
Division finds that an applicatlon for lump-sum conversion
does not adequately demonstrate the ability of the worker
or his beneficiary to sustain himsgself financially, the
Division may order, at the insurer's expense, [inancial,
medical, vocational rehabilitation, educational or other
evaluative studies to determine whether a lump sum
conversion is in the best interest of the worker or his
beneficiary.

(2) The Division's order will specify the reasens why
the application for lump sum conversion is inadequate and
the type of evaluative studies required.

(3) The Division must Le advised of the results of
all evaluative studies and may determine after the studies
have been c¢ompleted whether to act on the pending
application or to require a new application for lump-sum
conversion.

(4) 1f, after receipt of the order, the worker or his
beneficiary and the insurer canncot agree on a provider or
providers to perform th2 evaluative studies, the Division
shall make such designation.

AUTH: 39-71-203, MCA; IMP: 39-71-741, MCA.

3. Thege rules will become effective on the date
certified to the Secretary of State asg indicated below, and
will remain effective until permanent rules are adopted but
no longer than 120 days. u;)

L W
/ A S g o
[ AN Ry i ¥
e /7%??’[v‘ Sl

~GARY L. BLEWETT, Administrator
f’ Divisi®n of Workers' Compensation
i

-

Certified to the Secretary of State May 3, 1985.
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BEFCRFE THE DEPARTMENT OF SOCIAL
AND REFARILITATION SERVICES OF THF
STATE OF MONTANA

In the matter of the amend- } NOTICF OF THE AMENDMENT CF
ment of Rule 46,110,318 ) RULE 46.10,318 PERTAINING
pertaining to emergency J TO EMERGENCY ASSISTANCE TO
asgistance to needy farilies ) NEEDY FAMILIES WITH DEPEN-
with dependent children; ) DENT CHTLDREN; AFDC PROGRAM
AFDC program )

TO: All Intercsted Persong

1. on March 78, 198%, the Department of Socizal and
Rehabilitation Servieces published notice of the proposed
amandment of Rule 46.10.318 pertaining to emergency assistance
to needy families with dependert children; AFDC program at
page 266 of the 1985 Montana Administrative Register, issue
number 6.

2. The Department has amended Rule 46.10.318 as
proposed,

AUTH: fec. 53-4-212 MCA

IMP: Sec. 53-4-211 MCA

3. No written comments or testimony were received.

BFFORE THE DEPARTMENT OF SOCIAL
AND REHAEILITATION SERVICES OF TEE
STATF OF MONTANA

In the matter of the amend- ) NOTICE OF AMENDMENT OF

ment of Rules 46.10,303 and } RULES 46.10.303 AND
46.12.3401 and the adoption ) 46,.12.3401 AND THE ADOPTICN
of Rule 46.10.304A pertaining ) OF RULE 4¢.10.304A PERTAIN-
to unemploved parert, AFD? ) INC TO UNEMPLOYEL FPARENT,
program ) ATDC PROGRAM

TO: All Interested Persons

1. Oon March 28, 1985, the Department of Sccial and
Rehabilitation Services published notice of the proposed
adeption of a rule and the amendment of Rules 46.10.303 and
46.12.3401 pertaining to unemployed parent, AFDC program at
page 268 of the Montana Administrative Register, issue nurber

2. The Department has amended Rules 46.,10.303 and
46.12.3401 as proposed,
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3. The Department has adopted the following rule as
proposed with the following changes:

46,10,304A UNEMPLOYED PARENT Subsections (1) through
{4) remain the same #¢ proposed.

45+ ——A--fukk=tima - ghader i S« -pet - abgidybe - for--APEBE£YP
assigtanee-paymenta-—ginee - he- 8- -not - considered-avai-tal e ~+o
necope-full-time-employments

5146+ In a two-parent househcld, only one parent must
meet the criteria of this rule.

(6)4%+ In conformity with Chapter No. 53 of the 1985 49th
Legislature, this rule shall ke effective Merch 11, 1985,

AUTH: Sec. 3, Ch. 53, L. 1985 (SB 122}
TMP: Sec, 53-4-201 MCA and Sec. ? and 4, Ch. 53, L.
1085 (SB 122)

4. It is recommended that Rule 46.10,304A, Unenmployed
Parent, be revised by the deletion of subsection (5) in its
entirety. This subsection states that a Ifull-time student

is not eligible for AFDC/UP assistance payments since he is
not considered available to accept full-time employment,

Further research found that this subsection has no
foundation in law ror Title 42 of the Code of Federal
Regulations, Based on lack of authority, subsection (5) will
be deleted.

5. No written comments or testimory were received.

Hane

Director, Social end Rehabilita-
tion Services

Certified to the Secretary of State Hay 6 , 1988
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VOLUME NO, 41 OPINION NO. 9
CORPORATIONS - Authoricy of Department of Revenue to
levy on wages of nonresidents employed by foreign
corporaticn;

DEFARTMENT OF REVENUE - Authority of Department of
Revenue to collect delinguent income taxes by levying on
wvayes of nonresidents;

GARNISHMENT - puthority of Department of Revenue to use
warrant for distraint to garnish wages of nonresidents;

JUDGMENTE - Collection of delinguent income taxes by
warrant for distraint;
JURLSDICTION - Authority of Department of Revenue to

collect delinguent income taxes by levying on wages of
nonresident employees of foreign corporation doing
business in Montana;

TAXATION AND REVENUE - Collection of delinguent income
taxes from nonresidents by warrant for distraint;
MONTANA CODE ANNOTATED - Title 15, chapter 1, part 7,
Title 15, chapter 30, Title 35, chapter 1, part 10,
Title 39; sections 15-1-201 to 15-1-202, 15-30-105,
15-30-311, 25-~13-501 to 25-13-502, 25-13-614, 35-1-1005;
SESSION LAWS OF 1981 - Chapter 439;

UNITED STATES CODE - Sections 1671 to 1677.

HELD: The Department of Revenue has authority to
collect delinquent income taxes by levying on
wages of nonresidents employed by a foreign
corporation doing business in Montana.

17 npril 1985

John LaFaver, Director
Department ot kevenue
Room 455

Sam W. Mitchell Building
Helena MT 59620

Dear Mr. TaFaver:

Your predecessor, Ellen Feaver, reguested my opinion on
a question which I have stated as follows:

Does the Department of Revenue have authority
to collect delinguent income taxes by levying
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on wages of nunresidents employed by a foreign
corporation doing business in Montana?

According te the inguiry, the Department has been
collecting delinguent income taxes from nonresidents by
serving a levy upon their employers, pursuant to the
provisions of Titlie 1%, chapter 1, part 7, MCA. If the
employer is a foreign corporation doing business in
Montana, the levy is served upon the corporation's
registered agent, who forwards the levy to the corporate
headquarters outside Mentara. In the past, the levy has
usually been honored by the <fcreign corpcration;
however, one emplover has notitied the bepartment that
it wiil ne longer honer levies for nonresident
employees. The employer has both resident and
nonresident employees working in Montana and has a long
and substantial history of operations within the state.
The employer operates in over half of the counties in
Montana, with substantial real and personal property
holdings located or based within the state.

I have concluded that the Department has authority to
collect delinguent income  taxes from nonresident
employees of foreign corporations doing business in
Montana by using the procedures set forth in Title 15,
chapter 1, part 7, MCA.

Section 15-30-105, MCA, imposes an income tax on
nonresidents with respect to net income derived from
property owned and business or occupational activities
carried on in Montana. The Department of Revenue is
authorized and directed by statute to administer and
enforce the state revenue laws, which include the income
tax provisions of Title 15, chapter 30, MCA.
§§ 15-1-201 to 202, MCA. With respect to the collection
of delinguent individual income taxes, the Lepartment is
authorized to issue a warrant for distraint as provided
in Title 15, chapter 1, part 7, MCA, € 15-30-311, MCA.

Part 7 of Title 15, chapter 1, MCA, sets forth the law
and procedure regarding the collection of delinguent
taxes by means of a warrant for distraint. Section
15-1-701, MCA, defines a warrant for distraint as an
order, under the official seal of the Department,
directing the sheriff or any agent authorized by law to
collect a tax to levy wupen and sell the real and
personal property of the delinquent taxpayer. Section
15-1-702, MCA, provides that if a tax administered and
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coilected by the Department is not paid within 30 days
of the due date, the Dcpartment may issue a notice to
the toxpayer that unless payment is reccived within 30
days cf the date ot the notice a warrant for distraint
may be issued. Either prior to or at the time of this
notice, the Department must alsc notify the taxpayer of
his right to request a hearing on the matter of tax
liakility; if the Department receives @ written reguest
for a hearing within 30 days of the date of this notice,
section 15-1-705, MNCA, forbids any execution upon the
warrart until after the hezring.

sevtion 15-1~704, MCA, allows the Department to file its
warrant with the clerk of a district court. The warrant
is filed in the judgment dJocket, with the taxpayer
listed as Judgment debtor, and creates a lien against
all real and personal property of the taxpayer located
in the county wherxe the warrant is filed. Secticn
15-1-701(2), MCA, provides that the resulting lien is
treated in the same manner as a properly docketed
judement lien and that the Department nay collect the
delinguent taxes and enforce the tax lien in the same
nanner as a judgment is enforced.

Pursuant to section 15-1-704, MCA, the Department may
send a copy of the tiled warrant to the sheriff or agent
authorized to collect the tax. When the sheriff or
agent receives the copy of the filed warrant and notice
from the Department that the applicable hearing
provisions have beern complied with, he is authorized and
directed by section 15-1-706, MCA, to execute upon the
warrant in the same manner as prescribed for execution
upont & Judgment. Under subsection (2) of this statute,
a notice of levy may also be made by means of a
certified letter by an agent autherized to collect the
tad.

Scctions 15-1-763 and 15-1-707, MCA, provide for the
issuance oi an execution upon a warrant for distraint in
certain emergency situations. Finally, section
15-1-709, MCA, states that the warrant for distraint is
not an exclusive remedy Zor the collection of tax debts;
he Department is authorized to use anv other remedy
provided by law.

These statutes provide the Department with authority te

collect delinguent income taxes by means oif summary
administrative proceedings which are variously referred
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to in the literature as distress or distraint. See 84
C.J.8. Taxation § 694. Collection of taxes by summary
administrative proceedings has long been sanctioned and
has always been held to constitute due preocess of law,
subject only to the fundamental principle that the
taxpayer must have notice and oppecrtunity to be heard as
to the amount of tax owing te the state, See 72 Am,
Jur, 2d State and Local Taxation §§ 866, 868.

Tn 1981 the Montana Legislature revised, clarified, and
unified the procedures for issuance c¢f a warrant for
distraint by the Department. 1981 Mont. Laws, c¢h. 439,
This legislation collected the provisions for summary
administrative proceedinygs which were contained in the
various chapters of Title 15, MCA, set out a single
procedure for the issuance of a warrant, and provided
for notice and hearing on tax liability. The purpose of
the revisions was to create "a remedy that is fair to
the taxpayer and effective for +the Department."
Testimony of Larry Weinberg re: SB 272, Senate Judiciary
Committee, February 13, 1981. The notice and hearing
provisions bring this collecticen procedure within the
due process requirements of such cases as Sriadach v,
Family Finance Corp,, 395 U.S. 337 (1969), and
Mitchell v, W.T. Grant Co., 416 U.S. 600 (1974). See
also Abrams v. Feaver, 41 5t, Bptr. 1588, 1590,  ©.2d
(1984) .

Unlike many states, Montana has not adopted specific
income-garnishment procedures. Irstead, the judgment
debtor's right to receive income is treated as a debt or
credit and is thus subject to execution under the
provisions of sections 25-13-501 to 50z, MCA. The
amount which may be garniched will depernd upon the
application of state and federal exemption statutes,
See § 25-13-614, MCA; 15 U.s.C. &€ 1671-77; White v,
White, 125 Mont, 470, 636 P.2d 244 (1981). However,
there is no doubt that under Montana law the wages ¢f a
judgment debtor are liable to execution upon a judgment
or, as in this case, upcon a warrant for distraint which
is the statutory wquivalent of & judgment,

Given the Department's authority to issue a warrant and
levy upon wages to collect delinquent income taxes, the
next query is whether that authority extends to reach
the wages of nonresidentes employed by & foreign
corporation doing business in Montara. Tt is assumed
(although the assumption is net necessary for this
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tolding) that the foreign corporation has procured a
certificate of autherity to transact Dbusiness in
Montana, pursuant to Title 35, chapter 1, part 10, MCA,
and has designated a registered agent and office in this
state.

Generally, a state may enforce payment of a
nonresident's income tax as far as it can by the
erxercise of a just control over persons and property
within the state, as by garnishment of credits and
regquiring persons within the state paying money to
nonresidents to withhold the amount of the tax. Ag
applied to a foreign corporation employing nonresidents,
such mode of enforcement is not an unreasonable
regulation of the corporation's business within the
state nor an impairment of the wvalidity of contracts

between employer and employee. See 85 C.J.5. Taxation
§ 1107; Travis v. Yale & Towne Manufacturing Co., 252
U.8. 60 (1920). In Travis, a Connecticut corporation

doing business in New York and elsewhere challenged the
jurisdiction of the state of Wew York to require it to
withhold New York state income taxes from the salaries
of employees who were not residents of New York but who
were engaged in the corporation's business activities in
New York. Citing Shaffer v. Carter, 252 U.S, 37 (1920),
decided the same day, the Supreme Court held that the
New York withholding provision was the practical
equivalent of a garnishment of credit, which was a
permissible exercise of control over property within the
state to enforce payment of a nonresident's income tax
imposed upon income arising from business or
occupational activities carried on within the state.
The court further cbserved:

The taxes required to be withheld are payable
vith respect +to that portion only of the
salaries of 1its employes which is earned
within the state of New York, It might pay
such csalaries, or this portion of them, at its
place of business in New York; and the fact
that it may be more convenient to pay them in
Connecticut is not sufiicient to deprive the
state of New York of the right to impose such
a regulation,

252 U.S. at 77. The salaries or wages of nonresidents

employed by a foreign corporation doing business in
Montana may therefore be considered "property within the
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state" which is subject to garnishment for delinguent
inccme taxes, even if the compensation is paid threugh
the corporate headgquarters located outside Montana,

This conclusion is consistent with cection 35-1-1005,
MCA, which allows a foreign corporation authorized to
transact business in Moutana to enjoy "the same but no
greater rights and privileges as a domestic corporation"
and subjects the foreign corporation to "the same

duties, restrictions, penalties, and liabilities"
imposed con demestic corporations. In effect, a licensed
foreign corporation is treated =g 2 domestic

corporation; since a domestic corporation, as garnishee
of an employee's wages, has no right cr privilege to
refuse tc honor a levy orn a writ of execution or warrant
for distraint, it follows that a forcign corporation
licensed to do business in Montana has no greater right
of refusal.

Requiring the foreign corporation to honor the levy does
not offend the notions of "fair play and substantial
justice" which govern assertions of beth jurisdiction in

personam and jurisdiction in rem. Internatiopal Shoe
Co. v. Washington, 326 U.S. 310 (1945); Shaffer w.
Heitner, 433 U,S. 186 (1977) . Both the foreign

corporation and the nonresident employee who works for
the corporation in Montana have sufficient “"minimum
contacts™ with the state to permit it to assert
jurisdiction to collect its taxes. By exercising the
privilege of conducting activities within the state and
enjoying the benefits and protections of the laws of the
state, the foreign corporation has established a
"presence” which requires it to respond to sults brought
to enforce obligations arising out of or connected with
its activities within the state. International Shoe.
Furthermore, the employee’s presence within the state
while working for the foreign corperation, together with
the presence of his wages (the state's claim to a
portion of which’ is the source of +the underlying
controversy  here}, allows the state to exercise
jurisdiction over the employee's interests in those
wages. Shaffer. See also Rule 4B, Mont. R. Civ. P.,

which subjects any person (including nonresident
individuals and corporatinns) to state court
jurisdiction as to any claim arising from the

transaction of business within the state or contracts
tor services to be rendered in the state.

9-3/16/85 Montana Administrative Register



-508-

Finally, it may be noted that under Title 39, MCA,
Montana courts are available to the nonresident employee
for the enforcement of wage and other emplovment-related
claims against a foreign corporation arising from
employment within the state. Tt follows, under the
reasoning of such cases as Cole v. Randall Park Holding
Co., 95 A.2& 273 (Md, 1953), that the foreign
corporation may be made a garnishee hy these same state
courts; in essence, garnishment is viewed ag an action
by the judgment debtor against the garnishee for the
benefit of the judgment creditor and is available in a
iorur. which has jurisdicltion over claims between the
judgment debtor and thHe garnishee.

THEREFQRE, IT IS MY OPINION:

The Pepartment ¢f Revenue has authority to collect
delinguent income taxes by levving on wages of
nonresidents employed by & foreign corporation
doing business in Montana.

Very truly yours,
+

K
£

_/ MIKE GREELY = -

e

Attorney General
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VOLUME NO. 41 OPINION NO, 10

CITIES AND TOWNS - Autherity of citv to regulate traffic
at crosswalks on federal-aid or state highway;

HIGHWAYS - Authority of city to regulate traffic at
crosswalks on federal-aid or state highway:

JURISDICTION - Jurisdiction of city over federal-aid or
state highway within city limits;

MUNICIPAL GOVERNMENT -~ Authority of city to regulate
traffic at crosswalks on federal-aid or state highway;
TRAFFIC - Authority of city to regulate traffic at

crosswalks on federal-aid or state highway:

MONTANA CODE ANNOTATED - Title 61, chapter 8; sections
60-1-102, 60-1-201, 60-2-201, 60-2-203, 60-2-210,
61-1-201, 61-1-306, 61-1-403, €1-8-101 +to 61-8-103,
61-£-203, 61-8-502, 61-12-101.

HELD: A city vcouncil may not enact an ordinance
requiring a driver of a motor vehicle upon a
federal-aid or state highway to stop for a
pedestrian within a crosswalk when the
pedestrian is not upon the hali of the rcadway
upon which the vehicle is traveling and when
the pedestrian is not close erough to be in
danger.

22 April 1985

D. W. McKenna

Hamilton City Attorney
345 West Main Street
P.O. Box 389

Hamilton MT 59840

Dear Mr. McKenna:

You have asked my opinion on the folliowing question:
May the City of Hamilton enact an ordinance
requiring all traftfic to stop for = pedestrian
crossing U.s. Highway 93 whenever the

pedestrian steps off the curb and into a
crosswalk and to remain stopped for as long as
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the pedestrian is within any portion of the
crosswalk?

U.58. Highway 93, a federal-aid highway maintained by the
Montana Department of Highways, passes through the city
limits of Hamilton. The segment of the highway within
the city was recently widened to four lanes. The
Montana Department of Highways has established several
marked crosswalks for pedestrians to use in crossing the
highway within the city. These crosswalks are not
controlled by traffic signals. Your inquiry states that
the Hamilton City Council may wish to consider and enact
an ordinance which would regquire the driver of a vehicle
on the highway +to stop and remain stopped for a
pedestrian at all times during which the pedestrian is
within any portion of a crosswalk, rather than only when
the pedestrian is upon or is about to enter upon the
half of the roadway upon which the vehicle is traveling,
as required in section 61-8-502, MCA,

1 have concluded that the City of Hamilton does not have
authority to enact such an ordinance.

Section 61-8-502(1), MCA, provides:

When tratfric-control signals are not in place
or not in operation, the driver of a vehicle
shall vield the right-of-way, slowing down or
stopping 1f need be to so yield, to a
pedestrian crossing the roadway within a
crosswalk when the pedestrian is upon the half
of <the roadway upon which the vehicle is
traveling or when the pedestrian is
approaching so closely from the opposite
half of the roadway as to be in danger,
but no pedestrian shall suddenly leave a
curb or other place of safety and walk or
run into the path of a vehicle which is
so close that it is impossible for the

driver to vyield. This provisien shall
not apply under the cenditions stated in
61-8-503(2).

Section 61-8-503(2), MCA, requires a pedestrian to yield
the right-of-way when c¢rossing at a point where a
pedestrian tunnel o©or cverhead «crossing has Dbeen
provided. This statute is not applicable here.
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According to section 61-8-101(2), MCA, the provisions of
Title 61, chapter 8, MCA (including section 61-8-502,
MCA), refer exclusively to the operation cf vehicles
upon "highways," defined in section 61-1-201, MCA, to
include any publicly maintained way open for public use
for purposes of vehicular travel. U.8. Highway 93 comes
within this definition of hichway. Section 61-8-103,
MCA, states:

The provisions of this chapter shall be
applicable ané uniform throughout this state
and in all political subdivisions and
municipalities therein ana no local authority
shall enact or enforce any ordinance, rule, or
regulation in conflict with the provisions of
this chapter unless expressly authorized
herein. Local authorities may, however, adopt
additional traffic regulations which are not
in conflict with the provisions of this
chapter.

Under section 61-1-306, MCA, the Hamilton City Council
is a "local authority" and is therefore precluded from
enacting any ordinance in conflict with section
61-8-502, MCA, without express authorization.

The proposed ordinance is in apparent conflict with
section 61-8-502, MCA, which permits drivers to proceed
through a crosswalk while a pedestrian within the
crosswalk 1s upon the opposite half of the roadway so
long as the pedestrian 1is not =o close as to be in
danger. Ssuch an ordinance would not promote the
state-wide uniformity intended by the Legislature.
§§ 61-8-102 to 103, MCA,

Although 1local authorities may adopt nonconflicting
traffic regulations under section 61-8-103, MCA, the
proposed ordinance makes unlawful what would otherwise
be lawful conduct by a driver on a highway and therefore
must be considered to be "in conflict" with the
provisions of section 61-§-502, MCA. The final
question, then, is whether the statutes contain express
authorization for a 1local authority to enact a
conflicting ordinance regulating rights-of-way for
crosswalks on a highway such as U.S5. 93.

Section 61-12-101, MCA, states:
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The provisions of chapter 8 and chapter 9
shall not be deemed to prevent local
authorities with respect to streets and
highways under their jurisdiction and within
the reasonable exercise of the police power
from:

(2) regulating the traffic by means of ...
traffic contrel devices;

(14) enacting as ordinances any and all
provisions of chapter 8 or chapter 9 and any
and all other 1laws regulating traffic,
pedestrians, vehicles, and operators thereof,
not in conflict with state law or federal
regulations and to enforce the same within
their jurisdiction. [Emphasis added.]

A marked crosswalk may be considered a "traffic-control
device" under section 61-1-403, MCA, so that local
authorities may regulate traffic "by means of"
crosswalks; however, this statute does not provide
express authority to change the respective rights-of-way
of the driver and the pedestrian in crosswalk
situations. In addition, the preliminary inquiry must
be whether the highway is under the jurisdiction o©f the
local authority. A review of the statutes leads to the
conclusion that U.S. Highway 93 does not come under the
jurisdiction of the city council as 1t enters the city
limits of Hamilton. Section 60-1-201, MCA, classifies
public highways and distinguishes between federal-aid or
state highways and c¢ity strects, the latter being
defined as those public highways under the jurisdiction
of municipal officials. Section 60-1-102, MCA,
indicates the legislative intent to make the department
of highways the custodian of the federal-aid and state
highways. Section 60-2-201 (4}, MCA, gives the
department the authority to adopt necessary rules for
the marking of state highways. Sections 60-2-203 and
60-2~-210, MCA, require the department to maintain state
highways within incorporated municipalities. On the
cther hand, local authorities are expressly precluded by
section 61-8-203, MCA, from placing or maintaining a
traffic c¢ontrol device wupon a highway under the
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jurisdiction of the department. See also 39 Am. Jur. 2d
Highways, Streets, and Bridges §§ 199, 200, 204; Annot.,
144 A.L.R. 307; Bidlingmeyer v. City of Deer Lodge, 128
Mont, 292, 274 P.2d 821 ({1954); Palffy v. Director of
Finance of City of Bozeman, 168 Mont. 108, 540 P,2d 955

{1975} .

The authority of the city council to regulate traffic is
expressly subject to the provision that such regulation
not conflict with state law. T could find no statutory
authority whichk authorizes the enactment of this
proposed ordinance.

THEREFCRE, IT IS MY OPINION:

A city council may not enact an ordinance requiring
a driver of a motor vehicle upon a federal-aid or
state highway to stop for a pedestrian within a
crosswalk when the pedestrian is not upon the half
of the roadway upon which the vehicle is traveling
and when the pedestrian is not close enough to be
in danger.

truly youyrs,

MIKE GREELY
Attorney General
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VCLUME NO. 41 OPINION NO. 11

CLEFKS -~ Information required to be in trust indenture
as coudition precedent to f£iling by clerk and recorder;
LIENS - Information required to be in trust indenture as
condition precedent to filing by clerk and recorder;
MONTANA CODE ANNOTATED - Sections 7-4~2613, 7-4-2618,
7-4-2619(3) and (4), 70-21-101, 70~21-202, 70-21-203,
71-1-204, 71~-1-303(4), 71-1-304(1), 71-1-305.

HELD: A county clerk and recorder may not refuse to
accept for filing a trust indenture which does
not include an amount secured and a maturity
date.

26 April 1985

Harold F. Hanser

Yellowstone County Attorney
Yellowstone County Courthouse
Billings MT 59101

Dear Mr. Hancger:
You have requested my opinion on the following:

Must a county clerk and recorder accept for
filing a trust indenture which does not
include an amount secured and a maturity date?

I conclude that, because an amount secured and the
maturity date are nct among the types of information
required to be indexed by the clerk and recorder or
otherwise specifically regquired as a condition precedent
to filing, the clerk and recorder must accept such trust
indenture for recordation.

The term "trust indenture” is defined in section
71-1-303(4), MCA, as "an indenture ... cecnveying real
property to a trustee in trust to secure the performance
of an obligation of the grantor or other person named in
the indenture to a beneficiary." Trust indentures may
be used to convey real property interests in areas not
exceeding 15 acres. § 71-1-304(1), MCA. A trust
indenture i5 deemed to be a mortgage as to the affected
property and is generally subject to all laws relating
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to mortgages. § 71-1-305, NMCA.

Under sections 7-4-2613(1) &nd 70-21-202, MCA, clerk and
recorders are required to accept mortgages for {iling.
The only stated conditions precedent to that cbligation

are payment of required fees (§ 7-4-2612, MCA), the
mortgagee's address (§ 7-4-2618, MCA), and proper
acknowledgment of the parties' execution (§ 70-21-203,
MCA). The clerk and recorder, moreover, maintains two

indices for recorded mortgage:s relevant to this matter.
§ 7-4-2619(3) and (4}, MCA. Thesec indices must reflect
the names of the mortgagor and mcrtgagee, the date of
the mortgage, the place of filing, the place of
recording, the date of filing and, when applicable, the
date of cancellation.

Section 70-21-101, MCA, although dealing specifically
with abstracts of documents affecting interests in real
property, further indicates that an amount secured and a
maturity date are not filing prerequisites. That
section permits filing of abstracts if they contain,
among other information, acknowledgment of the parties'
execution, theilr names and addresses and a description
of the property; neither the amount secured nor the
maturity date need be included in the abstract. Since
an abstract may be filed in lieu of the underlying
document, it would be anomalous to require, as a
condition to filing the document itself, that it contain
information not reguired in the abstract.

I conclude therefore that, in the absence of a specific
statutory reguirement that the amount secured and
maturity date be set forth in a mortgage or trust
instrument before the clerk and recorder may file it,
such officer is obligated to perform the ministerial
task of accepting the document for recordation without
that information. See Huttinga v. Pringle, 40 St. Rptr.
1444, 1448, 668 P.2d 1068, 1072 (1983}; Bionomic Church
of Rhode Island v. Gerardi, 414 A.2d 474, 476 (R.I.
1980) .

Finally, neothing in section 71~1-204, MCA, compels a
different result, That section provides that a mortgage

"may be made in substantially" the form set forth
therein which includes reference both to the amount
secured and the maturity date. First, use oif the

permissive "may" reflects that the form is merely
suggestive and not mandatory. Second, the definition of
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"trust indenture" in section 71-1-303(4), MCA, does not
limit the obligation for which the property is secured
to meonetary amounts. Third, and most important, scction
7i-1-204, MCA, is both facially and in general purpose
unrelated to the guestion of what information a mortgage
or trust indenture must contain before the clerk and
recorder is obligated to record it; had the Legislature
intended inclusion of certain information, aside from
that dJdescribed above, to be a condition precedent to
filing, it would have clearly so stated.

THEREFCRE, IT IS MY OPINION:
7 ceunty clerk and recorder mway not refuse to
accept for £iling a trust indenture which does not
include an amount secured and a maturity date,

Very truly yours,

MIKE GREELY
Attorney General
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JODICE OF FUNCTIOUS OF ADMINISTRATIVE CODE COMMITTEE

“he Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of 3tate. Froposals of the
Department of Revenue are reviewed only in regard %to the
procedural requirements of the Montana Administrative
Procedure Act. The Committee has the authority to make
recommendations to an agency regarding the adoption,
azendment or repeal of a rule or to request that the agency
prepare a statement of the estimated econonic impact of a
proposal. In addition, the Committee may poll the members
of the Legislature to determine if a proposed rule is
consistent with the intent of the Legislature or, during a
legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a
rule.,

The Committee welcomes comments from the public and
invites members of the public to appear before it or to send
it written statements in order to bring to the Committee's
attention any difficulties with existing or proposed rules.
The address is Room 133, Montana State Capitol, 'lelena,

Montana 59620C.

Montana Adninistrative Register 9~5/16/85



hefinitions:

Use of the

AOITAYE ADTITIIOTRAT

-518-

—i

ADS L ITATRATIVE OETANA ATD THE

R
i THR

Vi

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
- o0f state departments and attached
presently in effect, except rules
adoptea up to three months previously.

Montana Administrative legister ([1AR) is a
soft back, bound publication, issued twice-
monthly, containing notices of rules proposed
by asencies, notices o0f rules adopted by
agencies, and interpretations of statute and
rules by the attorney general [Attorney
General's Opinions; and agencies Meclaratory
Rulings) issued since publication of the
preceding register.
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nown
Subject
Matter
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gecumulative table and the table of
contents in tne last dontana
Administrative Hegister issued.
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numbers and correspondiing ARD rule
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Frocedure Act for
inclusion in the ARM. The ARM is updated through March 31,
1985. This table includes those rules adopted during the
period January 1, 1985 through June 30, 1985, and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within &
months of the published notice of the proposed rule.) This
table deces not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, 1t is
necessary teo check the ARM updated through March 31, 198s,
this table and the table of contents of this issue of the MAR.

This table indicates the department hame, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1984 and 1985 Montana Administrative
Registers.

ADMINISTRATION, Department of, Title 2

I-1V Equal Employment Opportunity and Affirmative Action
Program, p. 1533, 1798

I-XVII Recruitment and Selection of Employees By State
Agencies, p. 1199, 1560

2.5.201 and other rules - Definitions = Department of

Administration - Delegation of Purchasing Authority
- Requisitions from Agencies to the Department -
Bidders List - Specifications Public Notice -
Competitive Sealed Proposals - Exigency
Procurements, p. 1818, 244

2.21.216 and other rules - Administration of Annual Vacation
Leave, p. 1656, 100

(Workers' Compensation Judge)

2.52.344 and other rule - Petition for New Trial or
Reconsideration of Attorney Fee Award - Attorney
Fees, p. 1598, 107

AGRICULTURE, Department of, Title 4

4.3.204 Loan Limits Through Junior Agriculture Loans, p.
1082, 1366

4.12.1012 1Increasing Fees Charged for Sampling, Inspection
and Testing of Grains at the State Grain
Laporatories, p. 26l
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4.12.1208 Laboratory Fees for Samples of Bees Submitted for
Certification, p. 1823, 202

4.14.302 and other rules = Loan Powers and Eligible Loan
Activities - Loan Maximums - Applicant Eligibility
- Tax Deduction, p. 1427, 1752

COMMERCE, Department cof, Title 8

I Administration of the Federal Community Development
Block Grant Program, p. 305

(Board of Cosmetologists)

8.14.814 and other rules - General, Initial, Renewal and
Late Fees - Fee Schedule p. 548, 861, 1180

(Board of Dentistry)

I-IX Interpretive Rules for Advertising - Coverage -
Name and Office Information - Fee Information =
Specialization Areas - Solicitation, p. 1825, 154

(Board of Horse Racing)

8.22.502 and other rule - Licenses Issued for Conducting
Pari-mutuel Wagering on Horse Racing Meetings -
Starter, p. 141, 272

8.2z2.610 and other rule - Stewards - Workers' Compensation
Insurance Required, p. 143

8.22.801 General Requirements = Finalist Determination in
Thoroughbred Races, p. 1601, 1843

8.22.1025 Penalties, Hearings and Appeals, p. 1778, 108

(Board of Landscape Architects)

8.24.409 Fee Schedule, p. 1, 245

(Board of Medical Examiners)

8.28.406 and other rules - E.C.F.M.G. Reguirements =
Reciprocity - Examinations - Annual Registration
and Fees - Fee Schedule - Graduate Training
Requirements for Foreign Medical Graduates, p. 366

(Board of Nursing)

8.32.305 and other rules - Educational Requirements and
Other Qualifications Applicable To Specialty Areas
of Nursing = Re=examination - Registered Nurse -
Re-examination -~ Practical Nurse, p. 1780, 108

(Board of Nursing Home Administrators)

8.34.418 Fee Schedule, p. 1398, 1753

(Board of Optometrists)

8.36.409 Fee Schedule, p. 25, 197, 349

(Pharmacy)

8.40.404 and other rules = Fee Schedule - Additions,
Deletions and Rescheduling of Dangerous Drugs, p.

1208, 1567
(Board of Physical Therapy Examiners)
I List of Licensed Physical Therapists, p. 370

(Plumbers)

&8.44,403 and other rules - Applications - Examinations -
Renewals = Duplicate and Lost Licenses - Fee
Schedule, p. 748, 948, 1181

(Board of Psychologists)
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8.52.613 Code of Professional Conduct, p. 1666, 5

(Board of Public Accountants)

8.54.402 and other rules - Examinations - Expiration -
Renewal - Grace Period, p. 1832, 154

(Board of Radieclogic Technologists)

8.56.402 and other rules = Applications - Licenses -~
Temporary Permits - Definitions - Permit
Examinations - Regional Hardship - Requirements for
Approval of Physician Specializing in Radiology -~
Verification of Evidence that Temporary Permit
Applicant Can Perform X-ray Exams Without
Endangering Public Health = Unethical Conduct -
Permit Examinations = Regional Hardship, p. 1210,
1629

(Social Work Examiners)

8.61.404 Fee Schedule, p. 1783, 108

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 145, 273

(Montana Economic Development Board)

I-XII Municipal Finance Consolidation Act Program, p.
862, 1466

8.97.305 and other rule - Application Procedures - Criteria
for Determining Eligibility, p. 147

8.97.308 and other rules - Rates, Service Charges and Fee
Schedule - Criteria for Determining Eligibility =
Application Procedure- Terms, Rates, Fees and
Charges - Interim Funding of Pooled Industrial
Revenue Bond Loans, p. 1784, 3, 155, 245

8.97.410 and other rules - Guaranteed Loan Program -
Definitions = Description of Economic¢ Development
Bond Program - Eligibility Reguirements -
Applications ~ Financing Fees, p. 1430, 1754

8.97.505 Eligibility Requirements, p. 307

8.97.509 Application and Financing Fees, Costs and Other
Charges, p. 199, 350

(Hard-Rock Mining Impact Board)

8.104.203 and other rules - Format of Impact Plans -
Notification and Submission of Plan - Ex Parte
Communications with Board Members and Staff =
Objections Filed During 30-day Extension of a
Review Period, p. 1602

(Aeronautics Division)

I-1X Airport Certification and Licensing, p. 1538, 156

EDUCATION, Title 10

(Superintendent of Public Instruction)

I Additional Procedures for Evaluating $pecific
Learning Disabilities, p. 1673, 110, 351

10.6.103 Initiating School Controversy Procedure Process, p.
1668, 1833A, 246
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10.16.1101 and other rules - Special Education Evaluation

(
1
I
1
1
1
1
1

10.

10.
10.

10.
10.

10.

10

10.64.

0.
0

55.
.55.

55.

55.
55,

57.
57.
57.
.62,

101
205

302

303
402

106
207
403
101

601

Procedures and the Child Study Team Process, p.
1670, 110

Board of Public Education)

Gifted and Talented Children, p. 756, 1182
Educational Media Library, p. 1168, 1474

School Program Evaluation, p. 1437

Opportunity and Educational Eguity, p. 54, 352
Test for Certification, p. 264

Accreditation Period, p. 45

and other rules - Supervisory and Administrative
Time - Policy Governing Pupil Instruction-Related
Days Approved for Foundation Program Calculations,
p. 1183, 1441

Certificates - First Aid Training for Personnel
Coaching Athletics, p. 871, 1161, 1471

Teaching Assignments, p. 38

Minimum Units Required for Graduation, p. 758,
1439, 111

Life Certificates, p. 1166, 1472

and other rules - Correspondence Extension and In-
Service Credits - Reinstatement - Class 2 Standard
Teaching Certificate, p. 1435, 112

and other rule - Class 3 Administrative Certificate
- Provisional Certificate, p. 46

and other rules - Certification of Fire Services
Training Schools, p. 760, 1473

and other rule = Use of Four Wheel Drive Vehicles -
General - Inspections, p. 52, 274

(Montana State Library)
10.101.203 and other rules - General Policy and Public Library

Development and Organizaticnal and Procedural
Rules, p. 1676

FISH, WILDLIFE AND PARKS, Department of, Title 12

12.3.104

12.5.401

12.6.502

12.6.901

HEALTH AND

Establishment of Landowner Pricrity in Issuance of
Antelope or Deer Hunting Licenses, p. 1021, 1411
0il and Gas Leasing Policy for Department-
Controlled Lands, p. 1594, 762, 1084, 1475

and other rules - Conduct of Outfitter Examination
-Licensing and Endorsement of Guides - Definition
of Hunting Success for Advertising, p. 309

Water Safety Regulations - 25-Horsepower Limit on
Portions of Bighorn River During Part of the
Waterfowl Season, p. 1443

ENVIRONMENTAL SCIENCES, Department of, Title 16

I

I

9-5/16/85

and other rule - Certificates of Need for Long=-term
Care Facilities, p. 1400

Filing of Death Certificates - When Court Order is
Required, p. 149, 275
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16.
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16.

16.

1.z
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16.

16.

16.

16.
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16.

le.
1&.
20.

20.

28.

32.

38.

38.
44 .

44 .

101

304
401

605

L 701
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201

103

301

302
202

331
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and other rules - Definitions - Circumvention -
Definitions: PSD - Permits -NSPS - Hazardous Air
Pellutants - Visibility Protection, p. 330

and other rules - Sanitation in Subdivisions, p.
1104, 1568

Individual Sewage Treatment Systems, p. 1402, 1801
Submission and Review of Plans and Specificaticns
for Public Water and Wastewater Systems, p. 1789,
163

and other rules - Water Quality Classifications and
Standards, p. 1447, 180Z

and other rules - Extension of Water Quality Non-
degradation Rules to Groundwater, p. 1453, 1304
and ‘other rule - Issuance of Ceneral Permits for
Montana Pollutant Discharge Elimination Systems and
Groundwater Pollution Control Systems, p. 1459,
180%

and other rule - Emergency Amendment pertaining to
Reportable Diseases, p. 372

and other rules = Review Procedures for
Applications for Certificates of Need to Estabklish
New Health Care Facilities and Services, p. 203,
318

and other rules -Laboratory Fees for Air -
Microbiological - Solid and Hazardous Waste -
Occupational Health Analyses, p. 316

Laboratory Fees for Water Analyses, p. 313

and other rules = Standards Applicable to Hazardous
Waste Generators and Treatment, Storage and
Disposal Facilities, p. 231

and other rules - Identification and Listing of
Hazardous Waste, p. 237

INSTITUTIONS, Department of, Title 20

I-vIIT

20.11.108

Admission Policy for the Montana Veterans' Home, p.
150, 374

and other rules - Reimbursement Policies, p. 790,
1367

LABOR AND INDUSTRY, Department of, Title 24

(Human Rights Commission)
Zero

I

I1-VII
24.29,3801 Attorney Fee Regulation, p. 1795, 201

Public Hearing and Notice of Petition for
Declaratory Ruling - Refusal to Contract with Any
Persons Other Than Married Couples as Aftercare
Group Home Houseparents, p. 239

Age Discrimination in Housing Accommodations and
Improved or Unimproved Property, p. 339

Maternity Leave, p. 482, 949, 1369
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STATE LANDS, Department of, Title 26

Certification of Coal or Uranium Mine Blasters, p.

Brucellosis Vaccination of Imported Cattle Under 4

Brucellogzis Test Performed on Cattle Before Change
of Ownership or Movement Within the State, p. 1807

I-1V
420, 1373
LIVESTOCK, Department of, Title 32
I
Months of Age, p. 57, 276
32.3.406
32.3.407A

Change of Ownership Test - Waiving in 6 Additional
Counties the Brucellosis Test, p. 5%, 277

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

36.7.101

and other rules - Administration of the Montana
Major Facility Siting Act -~ Long-Range Plans =
Waivers - Notice of Intent to File an Application -
Application Requirements - Decision Standards,
Centerlines = Monitoring, p. 1216, 1844

PUBLIC SERVICE REGULATION, Department of, Title 38

I-11

I-VII

Termination of Residential Natural Gas and
Electrical Service, p. 356

Charges Related to Utility Line Moves Associated
with Movement of Structures, p. 360, 1131, 1185

REVENUE, Department of, Title 42

I

I

I

e

-1
-V
I-XIV

42.11.201

42.12.101

42.13.101

9-5/16/85

Use of Montana Adjusted Gross Income When
Calculating Itemized Deductions, p. 1617, 2033
Failure to Furnish Requested Information on
Returns, p. 1619, 2033

Elderly Homeowner Credit Returns, p. 1621, 2034
Tax Status of Federal Obligations, p. 1623, 2034
Payment of Interest on Refunds, p. 1610, 2031
Implementation of Alcohol Tax Incentive and
Administration Act, p. 1698, 173

Waiver of Penalty and Interest by the Department of
Revenue, p. 1702, 113

and other rules - Liguor Venders =~ Vendor's
Employment of Representatives and Brokers, p. 1732,
165 ’

and other rules - Liguor Division Licenses and
Permits, p. 1712, 167

and other rules - Liguor Division Regulation of
Licensees - Beer Wholesaler and Table Wine
DistriButor Recordkeeping Reguirements, p. 1741,
170
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42.13.301 Storage of Alcoholic Beverages, p. 242

42.15.504 Investment Tax Credit, p. 1615, 2032

42.16.105 Penalties for Failure to File Return, Pay Tax or
Pay a Deficiency, p. 1608, 2031

42.17.103 and other rules - Wages - Forms to File after
Termination of Wage Payments, p. 1612, 2032

42.21.101 and other rules - Market Value of Personal Property
- 0il Field Machinery and Supplies - Leased and
Rented Equipment - Abstract Record Valuation -
Property Reporting Time Frames, p. 1550, 2036

42.22.101 and other rules - Assessment and Taxation of
Centrally Assessed Companies, p. 1543, 2041

42.23.416 and other rules - Tax Treatment of Interest Earned
on Federal Obligations, p. 59, 375

42.27.102 and other rule = Gasoline Distributor's Bonds and
Statements, p. 1343, 1631

42.27.211 Nonexemption from Gasoline Tax, p. 1341, 1632

42.28.105 and other rule = Special Fuel User Tax, p. 1348,
1632

32.28.301 and other rules - Special Fuel Permits, p. 1350,
1632

42.28.402 and other rules -~ Special Fuel Dealers, p. 1345,
1631

SECRETARY OF STATE, Title 44

1.2.419 Scheduled Filing, Compiling and Publication Dates
for Montana Administrative Register, p. 1625, 2046

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I Determination of When Food Stamp Eligibility
Begins, p. 1464, 1755

I Youth Foster Home, Foster Parents, p. 1834, 175

I-VII Reimbursement for Inpatient Psychiatric Services,
p. 341

I-XIX Licensing Adult Foster Homes, p. 79, 289

46.2.201 and other rules = Overall Departmental Rules -
Definitions - Fair Hearings, p. 13568, 1633

46.5.116 Protective Services, Information System Operator,
p. 1108, 1412

46.5,401 and other rules - Licensing of Child Placing
Agencies, p. 62, 278

46.5.501 and other rules - Procedure for Obtaining
Substitute Care Services = Eligibility Requirements
- Services Provided - Foster Care Maintenance
Payments, p. 1110, 1412

46.5.604 and other rules - Licenses - License Revocation and
Denial - Confidentiality of Records and
Information, p. 1364, 1635

46.5.904 and other rules = Day Care For Children of

Recipients in Training or in Need of Protective
Services, p. 1355, 1635
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46.5,.909 and other rules - Registration of Family - Group
Day Care Homes and Licensing of Day Care Centers,
p. 1838, 177

46.10,303 and other rule - Unempleoyed Parent, AFDC
Deprivation Requirements, p. 268

46.10.308 and other rules - Eligibility Reguirements
Regarding AFDC Program, p. 1170, 1478

4%£.10.318 Emergency Assistance to Needy Families with
Dependent Children; AFDC Program, p. 266

46.11.101 Food Stamp Program, p. 1748

46.11.101 Food Stamp Program - Thrifty Food Plan, p. 1750

46,12.102 Medical Assistance, Definitions, p. 96, 248

46.12.216 Restriction of Access to Medical Services, p. 93,
249 : .

46.12.304 and other rule - Third Party Liability for Medical
Asgistance, p. 1409, 1837

46.12.401 and other rules - Medical Assistance; Provider
Sanctions, p. 1404, 1839

46.12.502 and other rules - Services Not Provided by the
Medicaid Program, p. 98, 250

46.12.513 Reimbursement for Swing-Bed Hospitals, Medical
Agssistance, p. 1627, 2047 .

46.12.3002 Determination -of Eligibility for Medical
Agsistance, p. 1842, 181

456.12.3803 Medically Needy Income Standards, p. 1836, 181

46.13.106 and other rules - Low Income Energy Assistance
Program - Benefit Award Matrices = Income
Standards, p. 1113, 1481
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