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The Montana Administrative Register (MAR) , a twice-monthly 
publication, has three sections. The notice section contains 
state agencies • proposed .,new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments ~ay be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF HORSE RACING 

In the matter of the proposed 
amendments of 8.22.502 con­
cerning licenses issued for 
conducting pari-mutuel wager­
ing on horse racing meetings 
and 8.22.609 concerning 
starters 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENTS 
OF 8.22.502 LICENSES ISSUED 
FOR CONDUCTING PARI-MUTUEL 
WAGERING ON HORSE RACING 
MEETINGS and 8.22.609 
STARTER 

NO PUBLIC HEARING CONTEMPLATED 

l. On Ma~ch 16, 1985, the Bo~rd of Horse Racing proposes 
to amend the above-stated rules. 

2. The amendment of 8.22.502 will amend subsections (4) 
and (22) of the rule and will read as follows: (new matter 
underlined, deleted matter interlined) (full text of the rule 
is located at pages B-635 through 8-641, Administrative Rules 
of Montana) 

8.22.502 LICENSES ISSUED FOR CONDUCTING PARI-MUTUEL 
WAGERING ON HORSE RACING MEETINGS (1) ... 

(4) The application for a license to conduct a race 
meeting with parimutuel wagering during the next succeeding 
season of racing must be filed with the secretary of the board 
over the signature of the applicant or the signature of an 
executive officer of the applicant no later than Qe~e~e~ 
September 1, unless, for good cause shown, the board shall 
otherwise permit. 

(5) ... 
(22) Each licensee shall file with the board the 

condition of races it proposes to hold, together with the 
stake and purse scheduleL no later than December 1st. In any 
stakes race, futurity, maturity, derby and/or added money 
event, the conditions for said races shall be submitted to the 
board for approval prior to circulation of any such 
information by a licensee. The names of all persons, firms or 
corporations contributing any or all of the purse money must 
be listed and the amount contributed specified. 

(23) " 
Auth: 23-4-104, MCA Imp: 23-3-201, MCA 

3. The board has proposed the amendment of subsection 
(4) to allow the board more time to allot dates and approve 
race conditions and personnel prior to the coming season. The 
amendment of subsection (22) is proposed to provide a deadline 
to allow for more timely receipt of conditions of stakes . 
races. 

4. The proposed amendment of 8.22.609 will amend 
subsection (2) of the rule and will read as follows: (new 
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matter underlined, deleted matter interlined) (full text of 
the rule is located at pages 8-651 and 8-652, Administrative 
Rules of Montana) 

"8.22.609 STARTER (1) 
(2) ~~e e~a~~e~ ~e ~e~~~es ~e ~eaa he~eee ~ft~e ~e 

e~a~~~ft~ ~a~e ~ft a~~e~fta~~ft~ e~ae~ ef peet pee~~~eft Wt~h a~~ 
eaa ft~mhe~ea ~e~eee ae~ft~ ~eases aefe~e a~~ evea ftHmhe~ea 
he~aee Hft~eee fe~ eaH&e ~he &~a~~e~ aha~~ ae~e~M~fte 
e~he~w~ee. The starter shall have the option of loading 
horses in the starting gate either in alternating order of 
post position or numerical order of post position. 

(3) .. • II 
Auth: 23-4-104, MCA Imp: 23-4-201, MCA 

5. The board is proposing the amendment because in many 
instances the starter feels that loading horses in numerical 
order is safer and more efficient. 

6. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Horse Racing, 1424 9th Avenue, Helena, Montana, 
59620-0407, no later than March 14, 1985. 

7. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Horse Racing, 1424 9th Avenue, 
Helena, Montana, 59620-0407, no later than March 14, 1985. 

8. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 

BOARD OF HORSE RACING 
HAROLD GERKE, CHAIRMAN 

BY: kA~ d. J U~l:a 
KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, February 4, 1985. 

3-2/14/85 !1AR llotice :1o. 8-22-33 



-143-

STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF HORSE RACING 

In the matter of the proposed 
amendment of 8.22.610 (l)(a) 
concerning stewards and pro­
posed adoption of a new rule 
concerning workerg compensa­
tion 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT OF 
8.22.610 (l)(a) STEWARDS and 
ADOPTION OF A NEW RULE 
CONCERNING WORKERS' COMPENSA­
TION 

1. On March 22, 1985, at 1:00 p.m. a public hearing will 
be held in the downstairs conference room of the Department of 
Commerce Building, 1430 9th Avenue, Helena, Montana, to 
consider the amendment and adoption of the above-stated rules. 

2. The amendment to 8.22.610 will amend subsection 
(l)(a) and will read as follows: (new matter underlined, 
deleted matter interlined) (full text of the rule is located 
at pages 8-652 through 8-655, Administrative Rules of Montana) 

11 8.22.610 STEWARDS (1) Selection of stewards. 
(a) The board shall maintain a listing of the licensed 

racing officials who have been qualified for the position of 
steward by the board, and the selecting of steward shall be 
made from such listing. ~e heard eha±± aame eae e~eward aad 
~he aseeeia~~ea saa±± aame eae s~eward~ ~e e~ewards ee aamed 
saa±± aame ~ae~r aeeee~a~~ There shall be three stewards to 
supervise each race meet; one steward shall be appointed by 
the board to be the presiding state steward and shall be 
compensated by the board; one steward shall be assigned by the 
board to be the deputy state steward and shall be compensated 
by the association at an amount approved by the board; one 
steward shall be appointed by the association and shall be 
compensated by the association. The three stewards so 
selected comprise the board of stewards. The selection of 
stewards for a race meeting shall be made as soon as possible 
after the allocation of dates for a racing meet, but in no 
event later than 30 days before the race meeting7 er sae~±d 
~he s~eward aamed by ~ae beard aad ~ae s~eward aamed hy ~ae 
aeeee~a~iea £a~± ~e a~ree ~~ea ~ae se±ee~iea e£ ~he~r 
assee~a~e7 ~e beard may aame sad ·~~eia~ ~he s~ewarde £er ~ae 
mee~~a~ er may ·~~e~a~ ~e aeeee~a~e e~eward. 

(b) " 
Auth: 23-4-104, MCA Imp: 23-4-201, MCA 

3. The amendment is proposed to give the board more 
control as to the quality of officials to work as stewards. 

4. The proposed adoption will read as follows: 

11 I. WORKERS' COMPENSATION INSURANCE REQUIRED ( 1) No 
person may be licensed as a trainer, owner, trainer-driver, or 
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in any other capacity in which such person acts as the 
em}l)l~ -.of any other licensee at any authorized race meeting, 
unless his liability for workers' co~ensation has been 
secured in accordance with the Labor Code of the State of 
Montana and until evidence of such security for liability is 
provided by the board. Should any such required security for 
liability for workerS' compensation be cancelled or 
terminated, any license held by such person shall be 
automatically suspended and shall be grounds for revocation of 
the license. The trainer of a public stable shall provide 
evidence that the policy of insurance securing his liability 
for workers' compensation has been endorsed or amended to 
include, as an additional insured, each person for whom he 
trains horses to the extent that s~h person is exposed to 
liability aas the employer of another person, unless such 
person has procured coverage for such exposure and has 
furnished evidence of such coverage to the board. 

(2) No licensed trainer, for the purpose of avoiding the 
requirements for workmen's compensation insurance as set forth 
in this article, shall place any horse in the care of or 
attendance of any other person." 

Auth: 23-4-104, MCA Imp: 23-4-201, (2), 39-71-401, 
MCA 

5. The adoption is proposed to provide adequate 
insurance for jockeys, apprentice jockeys, exercise personnel 
and grooms on any track licensed by the board and to bring the 
tracks in line with state workers compensation laws. 

6. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
Board of Horse Racing, 1424 9th Avenue, Helena, Montana 59620-
0407, no later than March 14, 1985. 

7. Geoffrey Brazier, Attorney, Helena, will preside over 
and conduct the hearing. 

BOARD OF HORSE RACING 
HAROLD GERKE, CHAIRMAN 

BY: ~; tA P. CJ1,r 
KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, February 4, 1985. 

3-2/14/85 MAR Notice No. B-22-34 
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DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

BEFORE THE MILK CONTROL BUREAU 

In the matter of the amendment 
of rule 8.79.301 regarding 
licensee assessments 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 8.79.301 LICENSEE 
ASSESSMENTS 

NO PUBLIC HEARING CONTEMPLATED 

DOCKET #71-85 

TO: All Interested Persons 
1. On March 28, 1985 the Department of Commerce proposes 

to amend Rule 8.79.301 relating to an assessment to be levied 
upon licensees subject to 81-23-202, MCA. The proposed amend­
ment will become effective July 1, 1985. 

2. The purpose of the amendment is to change the effect­
ive date of the rule as it applies to the assessments. There 
is an increase in the amount of one cent ($0.01) per hundred­
weight in the amount of the assessments. The rule as proposed 
to be amended should read as follows: 

"8.89.301 LICENSEE ASSESSMENTS 
(1) Pursuant to Section 81-23-202, MCA, as amended, the 

following assessments for the purpose of deriving funds to 
administer and enforce the Milk Control Act during the fiscal 
year beginning July 1, ~994 1985 and ending June 30, ~995 
1986, are hereby levied upon the Milk control Act licensees of 
this Department. 

(a) A fee of ei~ft~-ee~t5-~$9~99t nine cents ($0.09) per 
hundredweight on the total volume of all milk subject to the 
Milk Control Act produced and sold by a producer-distributor. 

(b) A fee of ei~ft~-ee~~s-~$9~99t nine cents ($0.09) per 
hundredweight on the total volume of all milk subject to the 
Milk Control Act sold in this state by a distributor home based 
in another state. Said fee is to be paid either by the foreign 
distributor or his jobber who imports such milk for sale within 
this state. 

(c) A fee of te~r-ee~~s-~$9~94t four and one half cents 
($0.045) per hundredweight on the total volume of all milk sub­
ject to the Milk Control Act sold by a producer. 

(d) A fee of re~r-ee~ts-~$B~a4t four and one half cents 
($0.045) per hundredweight on the total volume of all milk sub­
JeCt to the Milk Control Act sold by a distributor, excepting 
that which is sold to another distributor." 

3. Interested persons are asked to note that there is an 
increase of $0.01 per hundredweight in the amount of adminis­
trative assessments proposed for fiscal year 1986. The in­
crease is necessary to raise the level of income so the agency 
can maintain its current level of operations. The purpose of 
the amendment is also to change the effective dates from July 
1, 1984 through June 30, 1985 to July 1, 1985 through June 30, 
1986. 

MAR Notice No. 8-79-20 3-2/14/85 
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4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Department of Commerce, 1430 Ninth Avenue, Helena, Montana 
59620, no later than March 16, 1985. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit along with any written com­
ments he has to the above address no later than March 16, 1985. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either ten percent (10%) or 
twenty five (25) persons, whichever is less, of the persons 
who are directly affected by the proposed amendment, from the 
Administrative Code Committee of the legislature, from a 
governmental subdivision or agency, or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent (10%) of those persons directly affected has been de­
termined to be 32 persons based on an estimate of 318 resident 
and non-resident producers, producer-distributors, and jobbers 
subject to this assessment. 

7. The authority of the agency to make the proposed 
amendment is based on Section 81-23-202, MCA, and implements 
Section 81-23-104, MCA. 

KEITH COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

BY: tudt~-!. (/{-.r 
William E. Ross, Chief 
Milk Control Bureau 

Certified to the Secretary of State February 4, 1985. 

3-2/14/85 MAR Notice :·lo, 8-79-20 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE MONTANA ECONOMIC DEVELOPMENT BOARD 

In the matter of the proposed 
amendments of 8.97.305 con­
cerning application pro­
cedures and 8.97.402 (3) con­
cerning the criteria for 
determining eligibility. 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENTS 
OF 8.97.305 APPLICATION PRO­
CEDURES and 8.97.402 CRITERIA 
FOR DETERMINING ELIGI-
BILITY 

NO PUBLIC HEARING CONTEMPLATED 

1. On March 16, 1985, the Montana Economic Development 
Board proposes to amend the above-stated rules. 

2. The proposed amendment of 8.97.305 will add a new 
subsection (4) and will read as follows: (new matter 
underlined, deleted matter interlined) (full text of the rule 
is located at page 8-3473, Administrative Rules of Montana) 

11 8.97.305 APPLICATION PROCEDURES (1) ... 
{4) An application and all its attachments, including 

all information submitted to the board subsequent to the 
submission of the original application for purposes of 
assisting the board in its evaluation of the application, 
shall become property of the board, once submitted, and shall 
be retained by the board in its loan file." 

Auth: 17-5-1521, 17-6-324, MCA Imp: 17-5-1505, 17-6-
310, MCA 

3. The board is proposing the rule amendment to put 
borrowers on notice that all application materials are the 
property of the board and shall be maintained on board file. 

4. The proposed amendment of 8.97.402 will amend 
subsection (3) and will read as follows: (new matter 
underlined, deleted matter interlined) (full text of the rule 
is located at pages 8-3488 and 8-3489, Administrative Rules of 
Montana) 

11 8.97.402 CRITERIA FOR DETERMINING ELIGIBILITY (1) 
(3) All financing except short-term certificates of 

deposit must be for the benefit of a business engaged in 
'basic' economic activity, import substitution activity, or 
the wholesale or retail distribution of Montana-made goods as 
defined in ARM 8.97.401. For purposes of this section, 
'business' shall mean the applicant for financing or such 
other person as may be shown to directly and substantially 
benefit from the financing to the satisfaction of the board 
through reduced rental rates or other verifiable means for the 
term of the loan. 

(4) 
Auth: 17-6-324, MCA Imp: 17-6-303, 304, 305, 308, 

314, MCA 

l·IAR Notice No. 8-97-9 3-2/14/85 
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5. The board is proposing this rule amendment to clarify 
that either the applicant for financing or the ultimate 
beneficiary of the financing must meet eligibility 
requirements o£ the board. 

6. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Montana Economic Development Board, 1424 9th Avenue, Helena, 
Montana, 59620, no lat.er than !\larch 14, 1985. 

7. If a person \{ho is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in wri t:ing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he ha$ to the Montana Economic Development Board, 
1424 9th Avenue, Helena, Montana, 59620, no later than March 
14, 1985. 

8. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a gov<Ornmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 

MONTANA ECONOMIC DEVELOPMENT 
BOARD 

D. PATRICK McKITTRICK 
CHAIRMAN 

BY: Kp ~1).. f. (1.Qtv 
KEITH L. COLBO, DIRECTOR 
DEPARTIVIENT OF COMMERCE 

Certified to the Secretary of State, February 4, 1985. 

3-2/14/85 MAR Notice No, 8-97-9 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the NOTICE OF PROPOSED 
adoption of RULE I, ADOPTION OF RULE 
relating to filing of 
death certificates NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On March 18, 1985, the department proposes to adopt 
Rule I, requiring a court order for filing of death 
certificates when no body has been found. 

2. The proposed rule provides as follows: 

RULE I COURT ORDER REQUIRED, WHEN Whenever a local 
registrar-TS requested to complete a death certiflcate in a 
case \lh.ere the body has not been found, the regis·trar may not 
complete the death certificate unless he is p.resented with an 
order of " court of competent jurisdiction declaring that the 
death has occurred and setting forth the circumstances thereof. 
AUTHCRITY: Sec. 50-15-102, IvJCA H'!PLEMENTING: 50-15-404, HCA 

3. The policy codified by this proposed rule has been 
followed by the Department for the past 30 years. In cases 
111here the body cannot be found, a local rc:gistrar· is not 
competent nor has he the resources to make a legal determina­
tion of death. Because of the potential for fraud and abuse, 
it i.s necessary that the registrar be able to rely on a 
judicial determination of death befor·e certifying the same. 

4. Interested persons may submit t.heir data, views, or 
arguments concerning the proposed adoption in writing to 
Robert L. Solomon, Cogswell Building, Capitol Station, Helena, 
J:vlontana, 59620, no later than J:vlarch 15, 1985. 

5. If a person who is directly affected by the proposed 
action wishes to express his da<:Ci, views and arguments orally 
or in wr·i ting at a public hea.ring, he must make written request 
for a hearing and submit this :request along with any written 
comments he has to Robert r". Solomon at the address ~;tated 
above, no later than Man;h 15, 1985. 

6. If the agency receives requests for a publ1c hearing 
on the proposed action from e~i ther 10% or 25>, whichever is 
less, of the persons who are directly affected by the proposed 
action, frcm the Administrative Code Committee of the legis­
latur~e i from a governmental ,;ubdivisi on or agency; or from 
an association having not less than :? 5 members who will be 
directly affected, a hearing ~;ill be held at a later date. 
Notice of the hearing \•Jill be published in the Montana Ad­
ministrative Register. Ten percent of those persons directly 
affected has been determined to be 25 based on the number of 
local registrars, clerks and recorders, persons in charge of 
interments and other persons interested in rec rding of death 
certificates. ) 

.'/"'"'.~Ja:;~. 0 

OHN J D AN D1rector 
Certified to the Secretary of tate __ '_Februa y 4, 1985 

MAR Notice No. 16-2-281 3-2/1~/85 
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BEFORE THE DEPARTIIENT OF INSTITUTIONS 
OF THE STATE OF MOnTANA 

In the matter of the proposed 
adoption of rules setting forth 
an admission policy for the 
MontGna Veterans' Home 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING 

1. On !1arch 15, 1985, at 9:30A.M., a public hearing 
will be held in room 315 of the Department of Institutions at 
1539 11th Avenue, Helena, Montana, to consider the adoption 
of rules regarding the admission policy for the Hontana 
Veteran's Home. 

2. The proposed rules do not replace or modify any 
section currently found in the Administrative Rules of 
Montana. 

3.' The proposed rules provide as follows: 

RULE I MISSION STATEMENT (1) The Montana veterans' 
home, located at Columbia Falls, is a state operated facility 
v7hich provides a home for honorably discharged veterans of 
the armed forces of the United States and the spouses of 
honorably discharged veterans. The Montana veterans' home 
provides intermediate nursing care and domiciliary care. All 
admissions are by voluntary application. Residents of the 
Montana veterans' home are assessed charges for their care 
according to their ability to pay. 

AUTH: 10-2-403, MCA IMP: 10-2-403, MCA 

RULE II DEFINITIONS (l) For the purpose of 
interpreting these rules, the following definitions apply: 

(a) "Veteran" means a person who served in the active 
military service and who was discharged with an honorable 
discharge. 

(b) "Spouse" means a person who is legally married to a 
veteran. 

(c) "Surviving Spouse" means a person who was legally 
married to a veteran, who is the widow or widower of that 
veteran and who has not remarried. 

(d) "Applicant" means a veteran, a spouse, a surviving 
spouse, or a married couple, one member of which is a 
qualified veteran, who is seeking admission to the Hont&na 
veterans' home or for whom admission is sought by a court 
appointed legal guardian. 

(e) "Intermediate Nursi.ng Care" means the provision of 
nursing care services, health-related services and social 
services under the supervision of a licensed nurse to 
patients not requiring 24 hour nursing care. 

(f) "Domiciliary Care" means the provision of services 
and care which do not require nursing skills to residents 
needing some assistance in per~orming the activities of daily 

3-2/14/95 HAR :<otice No. 20-14-2 
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living. 

AUTH: 10-2-403, HCA IMP: 10-2-403, MCA 

RULE III ADMISSION CRITERIA (1) Eligibility for 
admission to the Montana veterans' home is determined without 
regard to race, color, sex, culture, social origin or 
condition, political or religious ideas, or ability to pay 
for the cost of care. 

(2) To be admitted to the Montana veterans' home, an 
applicant r.1ust: 

(a) be a veteran, spouse, or surviving spouse; 
(b) be fifty-five years of age or, if younger than 

fifty-five, an invalid and/or unable to earn a livelihood; 
(c) meet medical and physical requirements for inter­

mediate nursing care or domiciliary care; 
(d) have the mental status necessary to function in a 

manner conducive to the safety and comfort of residents and 
staff. 

AUTH: 10-2-403, MCA IMP: 10-2-403, MCA 

RULE IV APPLICATION PROCEDURES (1) To be considered 
for admissJ.on, the follo•Ting documents must be submitted by 
the applicant to the superintendent of the Montana veterans' 
home: 

(a) a completed application form which includes a 
request for admission to either intermediate or domiciliary 
care; 

(b) documentation of honorable discharge from the armed 
forces of the United States; 

(c) proof of marriage to a veteran, if a spouse or 
surviving spouse; and 

(d) a medical history, including the results of a 
comprehensive medical evaluation conducted no more than 60 
days prior to the date of application. 

AUTH: 10-2-403, MCA IMP: 10-2-403, MCA 

RULE V ADMISSION PROCEDURES (1) The superintendent 
will review all application materials and determine the 
applicant's eligibility for admission. 

(2) The superintendent will notify the applicant, in 
writing, of the decision regarding eligibility. 

(3) The eligible applicant will be admitted immediately 
if there is a bed available which: 

(a) provides the level of care required by the 
applicant, and 

(b) is appropriate for a person of the applicant's sex. 
(4) If there is no bed immediately available, the 

applicant will be placed on a waiting list for either 
iutet-reediate care or domiciliary care. 
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(5) As beds be orne available, the Montana veterans' 
home will admit appl cants from the waiting list on the basis 
of the date of notif cation of eligibility. In general, the 
earlier the determination of eligibility, the earlier the 
admission. However, veterans on the waiting lists '"ill be 
given preference over spouses and surviving spouses. 

(6) The superi.ntendent may waive use of the waiting 
lists as described in (5) ~hove if: 

(a) the location of an available bed rcauires that the 
next person admitted be of a particular sex, or 

(b) there is an applicanc \vhose cutTent living 
conditions require that he or she be admitted illlnlediately. 

(7) When two or more applicants have equal priority on 
the waiting list, the person with the longest documented 
Hontana residence will be. admitted firs;:. 

AUTH: l0-2-i,Q3, MCA IMP: 10-2-403, l1CA 

RULE VI DISCFARGE (l) Residents of the Hontana 
veterans' horne ;.rill be -disch&rged upon requc"st of the 
resi_dent or his or her legal guardian. The superintendent 
may discharge a resident for serious violations of the 
Montana veterans' home rules and regulations. 

AUTH: 10-2-403, MCA IMP: 10-2-403, MCA 

RULE VII APPEAL PROCEDURE (1) Applicants who are 
denied admission may appeal that decision by submitting, in 
writing, their reasons for appealing the decision to the 
director of the department of institutions, 1539 llth avenue, 
Helena, l1ontana 59620, within 30 days of the denial of 
admission. 

(2) The director will respond to the appeal, in 
writing, within 30 days of receipt of the appeal. 

'AUTH: 10-2-403, MCA IMP: l 0-2-403, MCA 

RULE VIII APPLICATION MATERIALS (1) Appli.cation forms 
are avair.aDie from the superintendent, Montane veterans' 
home, Columbia Falls, MT 59912. 

AUT!!: 10-2-403, HCA IMP: 10-2-403, MCA 

4. These proposed rules are being adopted to comply 
with the admission and eligibility requirements of Chapter 
469 of the 1983 Legislative Session. The rules will specify 
the eligibility requirements, the admission process, and 
appeals to the Montana Veterans' Home at Columbia Falls. 

5. Interested parties may submit their data, views, or• 
arguments either orally or in writing at the hearing. 
Written data, views o1· arguments may also be submitted to the 
Legal Counsel, Department of Institutions, 1539 11th Avenue, 
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Helena, Montana 59620, no later than March 22, 1985. 
6. Nick A. Rotering, Legal Counsel, Department of 

Institutions, has been designated to preside over and conduct 
the hearing. 

,.,..-. 

... ""V'// ....... ~/ 
(,·' .,;:-~~-~ 
~RROLL V. SOUTH, et:tor 

Department of Institutions 

Certified to the Secretary of State February 4, 1985. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF DENTISTRY 

In the matter of the adoption 
of new rules under sub-chapter 
5, interpretive rules for 
advertising 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF NEW 
RULES UNDER SUB-CHAPTER 5 
INTERPRETIVE RULES FOR AD­
VERTISING, 8.16.501-
8.16.509 

1. On December 27, 1984, the Board of Dentistry 
published a notice of adoption of the above-stated rules at 
pages 1825 through 1831, 1984 ~lantana Administrative Register, 
issue number 24. 

2. The board has adopted the rules exactly as proposed. 
3. One letter in support of the rules was received from 

Michael P. Stebbins, D.D.S. and Robert P. Windauer, D.D.S. A 
phone call was received from Greg Petesch, Lawyer with the 
Administrative Code Committee with regard to the cited 
implementing section for the rules. The citation should have 
been 37-4-322 rather than 37-4-502, MCA. No other comments or 
testimony were received. 

DEPARTMENT OF COMMERCE 
BEFORE THE BOARD OF PUBLIC ACCOUNTANTS 

In the matter of the amendments 
of 8.54.402 (3) concerning 
examinations and 8.54.411 (5) 
concerning inactive status. 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.54.402 (3) EXAMINATIONS 
and 8.54.411 (5) EXPIRA-
TION - RENEWAL - GRACE PERIOD 

1. On December 27, 1984, the Board of Public Accountants 
published a notice of amendments of the above-stated rules at 
pages 1832 and 1833, 1984 Montana Administrative Register, 
issue number 24. 

2. The board has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

DEPARTMENT OF COMMERCE 

BY: ~p :1t J QJej 
KEITH L. COLBO, DIRECTOR 

Certified to the Secretary of State, February 4, 1985. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE MONTANA ECONOMIC DEVELOPMENT BOARD 

In the matter of the 
amendments of 8.97.308 con­
cerning rates, services 
charges and fee schedule, 
8.97.402 (3) concerning 
criteria for determining 
eligibility, 8.97.507 con­
cerning the application pro­
cedure, 8.97.709 concerning 
terms, interest rates, fees & 
charges, and proposed adoption 
of a new rule under sub-chapter 
4 concerning interim funding of 
pooled industrial revenue 
bond loans 

NOTICE OF AMENDMENTS 
OF 8.97.308 RATES, SERVICE 
CHARGES AND FEE SCHEDULE, 8. 
97.402 (3) CRITERIA FOR 
DETERMINING ELIGIBILITY, 8. 
97.507 APPLICATION PROCEDURE, 
8.97.709 TERMS, RATES, FEES 
AND CHARGES and PROPOSED 
ADOPTION OF A NEW RULE UNDER 
SUB-CHAPTER 4 ENTITLED 
INTERIM FUNDING OF POOLED 
INDUSTRIAL REVENUE BOND LOANS 

TO: All Interested Persons: 
1. On December 13, 1984, the Montana Economic 

Development Board published a notice of amendments and 
adoption of the above-stated rules at pages 1784 through 1788, 
1984 Montana Administrative Register, issue number 23. 

2. The board has amended and adopted the rules exactly 
as proposed. 

3. No comments or testimony were received. 

DEPARTMENT OF COMMERCE 

K ~ n ~,. BY:~ 4
1 

• l..c-1<-UV 
KEITH L. COLBO, DIRECTOR 

Certified to the Secretary of State, February 4, 1985. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

In the matter of the adoption 
of rules concerning airport 
certification and licensing 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
AIRPORT CERTIFICATION AND 
LICENSING RULES, 8.106.801 -
8.106.808 

1. On October 25, 1984, the Department of Commerce 
published a notice of adoption of the above-stated rules at 
pages 1538 through 1542, 1984 Montana Administrative Register, 
issue number 20. 

2. The hearing was duly held on December 14, 1984 in the 
board room of the Aeronautics Division Office Building, 2630 
Airport Road, Helena, Montana. In addition to staff 
approximately 30 persons attended the hearing. Representation 
included the following: Montana Pilots Association, Montana 
Aviation Trades Association, Seeley Lake Homeowners 
Association, Montana Flying Farmers and Ranchers Association, 
Division of Aeronautics, the Montana Aviation Advisory 
Council, the Montana Airport Management Association, Montana 
Board of Aeronautics, several seaplane pilots and other 
interested individuals. Of the 30 persons present, 
approximately 18 offered testimony. 

Comments were as follows: 
COMMENT: The principal reasons against the adoption of 

the proposed rules was a general feeling by those involved in 
the aviation industry that airport licensing statutes of the 
State of Montana should be repealed as being obsolete and 
preempted by federal laws and regulations. 

RESPONSE: The establishment of procedures to license 
airports and the actual licensing of airports is necessary to 
meet appropriate criteria mandated by Judge Henry Loble, Lewis 
and Clark County, District Court Proceeding 49580, August 2, 
1984. Also the adoption of rules are necessary to implement 
provisions of parts 1 and 3 of Chapter 3, Title 67, Montana 
Code Annotated, providing for regulation and licensing various 
aspects of aviation including airports, restricted landing 
areas and air navigation facilities. 

COMMENT: Objections to rule I Definitions - The ~AA 
Utility Airport Advisory Circulars referred to in Rule I are 
merely advisory and are continually rescinded, cancelled or 
replaced by the FAA. Since the other proposed rules do not 
make any distinction as to classifications or particular 
airports, there is no need for the definitions set forth in 
Rule (1) through (8). 

RESPONSE: Rule III, Airport Licensing, does state that 
the division would make a determination of the appropriate 
class to which an airport will be assigned. Classification 
would be helpful in determining whether an airport qualifies 
for a particular intended use. Also Rule I (6) is intended to 
cover other types of airports not covered by a specific 

Montana Administrative Register 3-2/14/85 



-157-

classification, namely airports on water such as the Seeley 
Lake operation. 

The rule is being adopted as proposed with the exception 
that a statement will be included indicating where the 
material to be adopted by reference can be obtained. 
Subsection (6) will also be amended. 

COMMENT: Proposed rule II, Airport Site Certification -
Most airports are already inspected by the Federal Aviation 
Agency through a contract with this Department under the 5010 
program on a rotating basis. The rule is ambiguous in the 
following respects: it does not specifically refer to 
seaplane bases or facilities. The term "substantial 
modification of an existing facility" does not state whether 
it includes significant change of use of the facility, changes 
in services offered or other changes which could impact upon 
the community or environment. The rule should be clarified to 
reflect whether the applicant must have an exclusive right of 
control or user in order to qualify the applicant for 
certification. Any determination of certification should 
consider other specific factors as required under Chapters 1 
through 6 inclusive, Title 67, MCA, the compatibility of 
airport site with other state laws including the Environmental 
Policy Act, the Montana Shore Protection Act and any other 
regulations adopted by our various other state agencies. The 
department should also adopt imaginary surfaces for seaplane 
bases which can be applied by the division in making 
certification determination•. 

RESPONSE: Airport licensing and certification is 
required by Montana law and mandated by a court order. The 
rule is consistent with and not in conflict with the Montana 
statutes and contains material reasonably necessary to 
effectuate the purpose of the statute. The provisions of 
section 67-3-303, MCA, already set forth the standards for 
certificates and licenses. Section 2-4-305, MCA provides that 
rules do not unnecessarily repeat statutory language. It is 
doubtful that the department may go much beyond the statutory 
standards and the factors set forth in the proposed rule. The 
rule will include a requirement that the application indicate 
the classification applied for. The rule will also include 
the insertion of of the word "laws" to read" ... whether the 
site and usage complies with all other applicable and 
per·tinent laws, governmental regulations and standards." This 
amendment will make it clear that all federal and Montana laws 
wouJ.d be considered. in making a determination of whether an 
airport should be certified. 

The rule does not specifically refer to a seaplane base. 
However, the rule would include airports "on water" if we 
refer to rule I (6) changed as recommended. A designated 
seaplane airport would be required to apply for certification. 

COMMENT: Proposed rule III - Airport Licensing - It is 
ambiguous whether the rule applies to seaplane bases and other 
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aviation facilities. The standards contained in 67-3-303, MCA 
and other Montana laws are not included within the rule. The 
rule is not clear as to whether airports are exempt from 
certification under Rule VIII or Montana statutes are required 
to be licensed. 

RESPONSE: Montana law and court mandate and the rule 
require licensing only of airports. It is not necessary to 
set forth verbatim all laws, statutes or regulations and such 
may be referred to within the rule even though not fully set 
forth. Considering the provisions of the proposed rule and 
the provisions of 67-3-303, MCA, there appears to be precise 
criteria and procedures for airport licensing. The licensing 
of the actual facilities at the seaplane base should be 
considered not by themselves, but in connection with the broad 
consideration of the airport to be licensed. 

The rule will be adopted as written except that the 
applicable Montana laws will be referred to in the rule. 

COMMENT: Rule IV - Seaplane and Float Planes - The 
persons present at the hearing were almost unanimously in 
opposition to this rule as originally written. The primary 
reasons were because the rule is directed only towards the 
owner/operators of seaplanes rather than toward licensing or 
certification of airports; the rule does not regulate boats, 
vessels and only regulates seaplanes and is therefore 
discriminatory. The rule extends an invitation to other 
authorities and agencies to regulate seaplanes and float 
planes. The US Department of Transportation has primary 
authority to regulate seaplanes above-the-ground and above­
the-water, and the FAA is the enforcement arm of D.O.T. The 
rule does not refer to licensing or certification of seaplane 
bases or facilities. The Coast Guard and the FAA regulate 
seaplanes on water. 

RESPONSE: The rule was included as an attempt to satisfy 
the court order. The Division of Aeronautics submitted an 
amended rule. Those in o~~sition to the amended rule had the 
same basic objections as to the original rule. Several 
suggestions were made for other amendments to the rule. The 
proposed rule will not be adopted, as there is no need to 
state that seaplanes must follow existing or future laws or 
regulations and such a rule is superfluous. 

There are existing federal regulations governing the 
flight, landing, takeoff, operation of a seaplane over public 
waters (Title 49 uses Section 1348). Also, Title 14, Code of 
Federal Regulations, subpart B, Flight Rules, Sections 91.70-
91.71, includes rules for operations of aircraft near other 
aircraft and right of way rules for water operation between 
water vessels and aircraft. In addition, 33 USC, section 2001 
et seq. vests regulation of seaplanes on navigatable waters, 
in the Coast Guard. It appeare that the federal government 
may have preempted the state in regard to flight rules and 
aircraft-watercraft operations. In determining whether an 
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airport on water should be licensed or certified, the 
department presumably would consider the safety of the 
proposed landing and takeoff and glide and taxi paths within 
the criteria set forth in rule III and 67-3-303, MCA, and the 
standards promulgated by the DOT for Seaplane facilities, 
Chapter 11 et seq. 

COMMENT: Rule V - Inspections - The proposed rule does 
not clarify when inspections should be made by the Aeronautics 
Division and it should require inspection upon receipt of 
public complaints. 

RESPONSE: Rules II and III provide for inspections prior 
to any certification or licensing, and Rule V merely allows 
the Aeronautics Division to make additional inspections. If a 
formal inspection was required for every instance when a 
member of the public had a complaint, without determination of 
whether the complaint was valid, it would be unreasonable and 
costly. The rule will be adopted as written with an insertion 
of the word "reasonable" as follows" ... shall be permited at 
any reasonable time ... " 

COMMENT: Rule VI - Revocation - The rule provides that 
the department may revoke a certificate or license if it is 
not being maintained or "used" in accordance with the rules. 
The word "used" could refer to the pilot-operator of an 
aircraft or a boat or vessel using the public waters or 
airport, and these persons would not be in the control of the 
airport authorities. The word "used" should be changed to the 
word "operated". 

The rule is not specific enough in providing for the 
mechanism for receiving, investigating and determining any 
consequences of citizen's complaints or for notice and hearing 
of actions taken by the division, nor does it clarify the 
specific consequences of revocation. 

RESPONSE: The rule contains substantially the same 
standards for revocation as 67-3-304, MCA. In addition, the 
rule sets forth other specific reasons for revocation. The 
rule will be adopted as proposed except the word "used" being 
changed to "operated". 

COMMENTS: Rule VII - Public Hearings - The proposed rule 
should require a hearing in each and every instance prior to 
the granting, denying or revoking a certificate of approval or 
an original license. The rule contains the word "used" in 
reference to an airport and the word "used" should be stricken 
as it may refer to use by pilot-operators who may not be under 
the control of the airport operator. 

RESPONSE: The rule provides for public hearings as 
required by section 67-3-302, MCA, which does not require a 
hearing in every instance. There are procedures to demand a 
hearing by an interested party. The procedures for hearings 
are also governed by the Administrative Procedures Act. The 
rule will be adopted as proposed with the word "used" will be 
stricken. 
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COMMENT: Rule VII - Exemptions - The rule is ambiguous 
and does not answer the question as to whether the base 
operation such as Lindy's Landing West is exempt from site 
certification. The proposed rule does not indicate what is 
meant by an "official certification from airport sponsor" or 
what is included in such certification. 

RESPONSE: There is no reason to require existing 
airports to apply for a certificate since an original license 
must be obtained by each airport and the criteria set forth in 
Rule III must be met annually in order for the airport to keep 
its license and authority to operate. Certification is 
intended for persons or entities acquiring land (or water) for 
new airports. The licensing provision is intended to cover 
all airports which by definition in 67-1-102 (9) and (10), MCA 
include any area of land or water which are designated as 
airports. Therefore, the licensing provisions would apply to 
airports on water, including the airport at Seeley Lake. The 
rule will be adopted as proposed. 

COMMENT: Rule IX - Liability - The rule appears to be in 
contravention of section 18, Article 2 of the Montana 
Constitution, and section 67-1-102, MCA, et seq., and the 
department cannot limit and define its liability by adopting 
its rule. 

RESPONSE: Rule IX does not appear to limit the liability 
of the department, or provide for immunity from suit as 
prohibited by Section 18, Article II of the Constitution, but 
rather it advises as to the responsibilities of those involved 
in the aviation in an advisory. The rule will be adopted as 
written. 

3. Based on comments offered, the rules are adopted with 
the following changes: (new matter underlined, deleted matter 
interlined) 

Rule I. now "8. 106. 801 DEFINITIONS Unless the context 

( 1) ---
(6) 'Class E airport' means an airport or restricted 

landing area as defined in Section 67-1-101 (9), (10), and 
(34), MCA not meeting any particular dimensional or 
obstruction criteria. but which is open to use by any pilot 
who possesses the skill to operate an aircraft which, 
according to the aircraft manufacturer's specifications can 
safely operate within the dimensions of that airport. A 
person using a Class E airport does so at his own risk. 

(7) 'FAA Utility Airport Advisory Circular' means 
Advisory Circular 150/5300-4B published by the Federal 
Aviation Administration of the United States, containing 
guidelines and dimensional standards for establishing various 
classes of general aviation airports. 

(8) ... 
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(9) 'Imaginary surfaces' means those civil airport 
imaginary surfaces as defined in Part 77.25 of the Federal 
Aviation Regulations, which establishes standards for 
determining obstructions in navigable airspace. 

( 10) ... 
(12) Copies of all referenced material are available at 

the Montana Division of Aeronautics, 2630 Airport Road, 
Helena, Montana 59620." 

Rule I I. now "8 .106. 802 AIRPORT SITE CERTIFICATION ( 1) 

(2) The application for certificate of approval of an 
airport shall contain information pertaining to the tYPe of 
airport classification that is applied for. 

t2t ill Within a reasonable time after receipt of an 
application for site approval or modification, an inspection 
will be scheduled. After the division's inspection as 
provided herein, a determination will be made whether to grant 
or deny approval. Such determination will take into 
consideration public safety; the facility's proposed location, 
size, and layout; the public need and convenience; its 
relationship and compatibility with the Montana state airport 
system plan and the national plan of integrated airport 
systems; whether there exist adequate expansion possibilities; 
whether the imaginary surfaces criteria contained in FAR Part 
77 can be satisfied; whether the site and usage complies with 
all other applicable and pertinent laws, governmental 
regulations and standards." 

Rule III. now "8.106.803 AIRPORT LICENSING (1) ... 
(2) Upon receiving the licensing application and fee, 

the department shall conduct an inspection which shall take 
into consideration the criteria and standards set forth in 
Section 67-3-303, MCA, and any other applicable Montana and 
Federal laws and whether the facility is serving the public 
convenience and necessity in a safe and efficient manner; 
whether or not discrimination is practiced; whether the 
appropriate FAR Part 77 standards relative to imaginary 
surfaces are obstruction free; whether or not all things 
affecting the safety and efficiency of the airport are being 
operated andjor maintained in accordance with reasonable, 
effective, and applicable standards. A determination will be 
made by the division of the appropriate class to which an 
airport will be assigned. A license issued under the 
provisions herein shall expire one year from the date of 
issuance. Licenses issued under these rules will be 
prominently displayed at the airport." 

Rule IV. will not be adopted. 
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Rule V. now 11 8.106.804 INSPECTION (1) Aeronautics 
division personnel shall be permitted at any reasonable time 
to make such inspections as deemed necessary to determine 
compliance with Montana Codes Annotated and these rules." 

VI. now "8.106.805 REVOCATION (1) The department may 
temporarily or permanently revoke a certificate of approval or 
license issued by it when it determines that an airport or 
restricted landing area fails to meet safety standards; is 
practicing discrimination; or is not being maintained or 
Heea operated in accordance with the provisions of the 
Montana aeronautics code and these rules." 

VII. now "8.106.806 PUBLIC HEARINGS (1) The department 
may, in its discretion, hold a public hearing before making an 
order granting or denying a certificate of approval or 
original license to ~se eP operate an airport, restricted 
landing area, or other air navigational facility. 

(2) .•. " 
Rules VIII. and IX., now 8.106.807 EXEMPTIONS and 

8.106.808 LIABILITY are adopted as proposed. 

DEPARTMENT OF COMMERCE 

BY: k'o li Q. f.~ 
KEITH L. COLBO, DIRECTOR 

Certified to the Secretary of State, February 4, 1985. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 16.20.401 concerning 
plans for public water and 
wastewater systems 

TO: All Interested Persons 

NOTICE OF 
AMENDMEN'I OF 

RULE 16.20.401 
(Public Water and 
Wastewater systems) 

l. On December l3, 1984, the Board published notice of 
the proposed amendment of rule 16.20.401 concerning the review 
of the so-called "plan and spec" rule for public water and 
wastewater systems at page 1789 of the 1984 Montana 
Administrative Register, issue number 23. 

2. The Board has amended the rule as proposed with the 
following changes: 

16.20.401 PLANS FOR PUBLIC WATER SUPPLY OR WASTEWATER 
SYSTEM (1) and (2) Same as proposed. 
-----r3)(a) through (c) Same as proposed. 

(d) The design report, plans and specifications for non­
community sewage systems or other public subsurface sewage 
treatment systems shall be prepared in accordance with the 
format and criteria set forth in Department of Health and 
Environmental Sciences Circular No. 84-10, "Sewers and Sewage 
Treatment for Multi-Family and Non-Residential Buildings", 
July, 1984 edition. The Department may require the plans 
and specifications for such system to be prepared by a 
professional engineer when the complexity of the proposed 
system warrants such engineering ~ systems that are 
experimental, pressure dosed, or use more than 500 linear feet 
or drunheld; systems-----wliiCh-reguhe puffiplng----or---wlilch use 
Iagoons or other non-subsunace facJ.h ties). - --- --

(e)-T~epartment may grant a deviation from the 
standards referenced in subsections ( 3) (a), (b), (c), and 
(d) of this rule when the applicant has demonstrated to the 
satisfaction of the department that strict adherence to the 
standards of this rule is not necessary to protect public 
health and the quality of state waters +e~~~' systeMs tfiat afe 
ex~ef~MeHta~T ~feSS~fe aesea, Bf ~Se ffl8fe tfiaH 599 ~~Heaf feet 
ef Sfa~H.He±at syete111e wfi~efi fe~~~fe ~~~~~~~H~ ef wfi~efi ~se 
~a~BBI'!.B Bf etfief HBI'!.-BHBBHffaee fae~~~t~es+. 

(f) Same as proposed. 
(4) through (lO) Same as proposed. 

3. Two comments were received from the Helena chapter of 
the Montana Society of Engineers and they are set forth below 
along with the Board's responses: 

Comment: Any water or sewer system, regardless of 
complexJ.ty, involves the protection of public health and 
meets the definition of "practice of engineering" as defined 
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in 37-67-301, MCA. Therefore, only duly registered pro­
fessional engineers may prepare plans and specifications 
for public systems, including non-community systems. 

Response: The Board disagrees that the practice of 
engineering 1s wholly divorced from the complexity of a water 
or wastewater system. Most non-community systems are quite 
simple and their design does not require the skill and 
expertise of a licensed professional engineer in order to 
protect public health. Where non-community systems are 
complex, the rule authorizes the department to require 
engineered plans. 

Comment: The rule accords too much discretion to the 
department 1n deciding when a non-community system's design 
is sufficiently complex to require engineering. This is 
arbitrary rulemaking. 

Response: While rules should be as definite as possible, 
the dec1s1on of whether a non-community system requires 
engineering, to some extent, is necessarily discretionary and 
the rule includes examples of cases which typically will 
require engineering. The need for engineering is properly 
determined on a case-by-case basis. 

Cectifi•d to th• Sc::""~"'f...,~ ~sti!.l. a'"l:~:=""""""'F""e;,b-ru::,ad'r:z:;y~4>J,-ittl::::-i:=:::=m-=-a::-n 
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)'>EFORE THE DEPIIPT?o'E'NT OF PEVENUE 
OF THE ETA'l'F OF I'IO~''l'l,NA 

IN TFE MJITTER OF THE. PEPEAL ) 
of Rules 42.11.216, ) 
42.ll.231, and 42.11.241; the) 
AI'IENDMENT of Pules 4~.11 .201,) 
42.11.211 through 42.11.?J5, ) 
47.11.217, 42.11.737, ) 
4/.11.242 through 42.)1.7~4, ) 
4~.11.251, and 42.11.252 ) 
relating to liquor vendors; ) 
and the ADOPTION of NEt,' RULE ) 
I (42.11.705) relating to ) 
vendor'~ employment of l 
representatives and brokers. l 

TO: All Interested Persons: 

!lOT ICE OF Tl!F' PEPEAL of Rules 
42.11.716, 47.11.?31, and 
42.11.?41; the AMFND~ENT of 
Pules 42.11.201, 47.11.211 
through 47.11.715, 42.11.217, 
42.11.232, 42.11.~47 through 
42,11.?44, 4?.11.251, and 
d/.11.252 and the ADOPTION of 
tlEW RULE I (!,7.11.?05), all of 
which relate to liquor 
vendors. 

l. On November 29, 1984, the Department of Revenue puh­
lished notice of the proposed general revision of Title 47, 
chapter 11, suhchapter 2, of the Administrative Rules of Montana 
relating to liquor vendors at pages 1737 through 1740 of the 
1984 ~'fontana Administrative Register, issue number ~~-

2. The Department has repealed rules 4?.11.216, 4/..11.231, 
and 42.11,241 as proposed. The Department has amended rules 
4?.11,201, 42.11.211 through 42.11.215, 42.11.217, 42.11.232, 
42.11.242 through 42.11.~44, 42.11.251, and 42.11.252 as pro­
posed. The Department h~s adopted new rule I (42.11.205) as 
proposed. 

3. A public hearing was held on Dece~ber 19, 1984, to con­
sider the propo~ed rule changes. Fowaro Feffelfinger, Adminis­
trator of the Liquor Division, Tom Mulhol1al'.d., Assistant 
Administrator of the Liquor Division, and Diana Koon, Chief of 
the Licensing Bureau appeared on behalf of the Department. One 
opponent appeared to comment on the proposed revision of Chapter 
11, subchapter 7. Mr. Gary Grattol', a representative of the 
Montana Liquor Vendors' Assvciation, commented on the lack of a 
rule requiring Montana residency for registered liquor vendors 
or brokers' representatives. Mr. Gratton proposed a rule change 
to require each company to have a resident represe!'tative within 
the State in order to conduct business. 

The Department does not accept the propo~al of the Montana 
Liquor Vendors' Association. No current prevision of the Admin­
istrative Rules requires the Montana residency of a liquor 
agent. The repre~entative, which replaces the prior designatio!' 
of agent, possesses the same basic authority as an agent, and 
the Liquor Division fails to find any rational bBsis for requir­
ing a representative to be a Montana resident. 

The requirement of Montana resicency for a representative 
~muld pose a substantial hardship to the out-of-state basE•cl 
vendors and brokers. Because of Mont.aDa's limited market, 
sparse population, and large land mass, many venders and h1okers 
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cannot justify a Montana resident representative promoting the 
sale of the vendor or broker's products in Montana. A Montana 
residency requirement may operate to prevent out-of-state ven­
dors or brokers frotr> securing any represent«tive for the State 
of Montana. This result would adversely affect the marketing of 
an out-of-state vendor's or broker's products in Montana. 

The Liquor Division has not incurred any enforcement prob­
lems with the current liquor agents who are not required to be 
Montana residents. Jn the case of the newly proposed system of 
liquor vendors, brokers, and representatives, it is anticipated 
the Liquor Division's enforcement remedies against representa­
tives will remain the same as against agents, making a Montana 
residency requirement unnecessary. 

No other comments or testimony ~•ere received. 
4, The authority for the rules is § 16-1-303, MCA, and the 

rules implement§ 16-3-103, MCA. 

~ e:£1~. 
~ LaFAVER, Director 
Department of Revenue 

Certified to Secretary of State 02/04/85 
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BEFORE TFE DF'PAW•'~,FNT OF REVErl'F 
C'F THF: STATE 01' !<'ON'l'JI~'/>. 

IN TFF ~j'\'l'~EP OF THE PEPFJII 
of Pules 42.12.11~, 
47.1~.201, 42.1~.311; the 
J\l'.ENDMENT of Pules 42.1/.101 
through 4~.12.103, 42.12.111 
42.12.121, 42.1/.123 through 
42.1?.178, 42.12.141 through 1 

42.12.143 relating to license) 
appl icat j ens; the Al"n'l"'l"'EN'r I 
of Pules 42.12.207, ) 
4?.17.2u4, 42.12.206, J 
42.12.~71, an~ 42.17.222 ) 
relatincr to 1lcense trans!Pr I 
suspension, and revocation; ) 
the AMENm•EtlT of Rules l 
4?.12.301 through 42.12.306, ) 
47.12.31?, and 42.12.J~' ) 
relating to spPrial licenses ) 
and perrni ts; thP />DCPTION of ) 
m::w RULES I ( C' . 1 I . 114) !I ) 
(42.1;>.!~11, and IIT ) 
(4:.12.144) relating to ) 
licPnsing, IV (42.12.207) ) 
relating to conditional ) 
approval of applications, ) 
and V (42.12./.0A) relating to) 
temporary authc.rity. ) 

T0: hll Interestf!d Persons: 

N0TJ0P ('F TPE PEPEr• nf PulPs 
~7.17.117, 42.12.~C1, 
42.12.311; tre M'ENm'n'T of 
Pules 47.17.101 through 
•<.12.103, 47.1/.JJJ, 
42.12.1?1, 47.1~.123 through 
4~.12.128, 42.12.141 through 
42.17.14~, 47.1~.?02, 

•7.12.204, 42.1~.?0fi, 
47..]7.721, 42.12~277, 

4?.1:.301 through 42.12.30E, 
42.17.312 and 4?.12.3?3; 
an~ th.- !IDCFTION of }1ew PulPI' 
I (4:.1?.114), !T (42.12.1~ 1 ', 
III (42.1?.144), IV 
(42.1:?.707), an<' V 
(47.17.708), all of ~~hich re­
J~te to liquor division 
licer~es an~ permits. 

1. On l:>.'overrber 29, 19R4, tre Departroent of J'levPnue puh­
lishea notjce of the proposed general revi~ion of Title 4c, 
chapter 17, of the Administrative Pules of Montana relating tc 
liquor division ljc<'<nses anC' perroits at pagP.s 1'~1::1 through 1731 
of the 1984 Montan2 !ldll'.inistratJ.Ve Register, ±!<toTH'' rumber 22. 

;>. The Department has rq;E•aled rules 42.12.117, 4?.J?.?rl, 
anC: 42.12.311 as propo>-ed. •rhe Departroent ril~ <•r··ended rules 
42.12.101 through 42.12.102, •7.17.111, 4?.12.1Z1, 42.12.12? 
throuqh 47.17.!/e, 42.12.141 through 4/.12.143, 42.12.20~, 
42.12.204, 42.12.?06, 42.12.222, 42.17.301 through 42.12.3r~, 
42.12.312 and 42.12.323 as proposed, except as follows: 

42.12.123 CONDUC'l' OF OTHER ACTTVJTIES ON PREMISES (l) No 
licenses ~~Hee~~ eff-premi~e beer iieeft~e~t FOP ON-PRE~JSF.S 
CONSUMPTION OF ALCOHOLIC BEVEPP.GES will b., issuea eeve'l"iPI~ for 
premises where: 

(a) any other business is condurted unless the ~i!-beverege 
er beer alcoholic beverages business J.s conducted separate and 
apart 'rem the other husiness i:lJ:c the facilit"ies ar.d P.quipment 
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of the prerrises licensed to sell +~~Her er beer alroholic bever­
~~ r~n be eemp+e~~iy closed off &rom th~ other business du~~ 
!he time prescribed by 16-3-304, ~CA, for closing of the pre~is­
es licensed to sell alcoholic beverages; or 

(b) any gambling activitJes licensed under Montana l~w are 
conducted unless th~ facilities and equipment of the premises 
1 il•ena.ed to sell i~<JHer er heer alcoholic beverages can be eel!l­
~~~~eiy closed off frum the gambling activities during the time 
pr~scribed by ~he Aieehel±e Bevere'e €eae 16-3-304, MCA, for 
closing of the prerr~ses licensed to sell I±<JHer er heer alcohol­
ic beverages. 
~ 12) For the purposes of this re!jl:lii!Lttie!\. rule, the words 
"closed off" meaA~ mean to aheelH~ely eieee t,"he£rel'!~7 e±eee, 
aA<!l r~ar e£ ~1\a~ ~!!lr~ e£ restrict persons from gaining accesS to 
any alcoholic beverages located i~ a room or service area which 
is used for the purpose of selling££ serving alcoholic bever­
.:1-gcs. 

42.12.323 PERMISEIBLF: AND PFOH'TlliTED ACTIVI'!IES 11) A 
spedal permit issued pursuant to 16-4-31)1 (1), Md, .Wi eft'b:i­
~±e entitles tho: holder ~hereef to sell and ee±:iver serve beer 
and/or table wine &t retail only nt a boothL ~7 standL-or--other 
fixed place of business within the exhibition enclosurE' !P.eft­
~±efted il'l ~e±a see~iel'! ~~e l'!e described in the application. ~ 
hold- o? any such permit-'- or his agents or e~~ploy<ies !'ilifiiJf! ~ 
not hawk beer in any grandstand, bleacher, or other ~fteft !!!~ e~el\ 
f*Mes ~!ae& ef b~s:il'!ese area. Sale, service, ~nd consumption of 
beer and/or table wiPe under a sp~cial permit is to b& confined 
only ~pecJ.fied rremises or designcft't!rd" area& a-pproved by the 
division. A ~tee~ ! ... t4 ~s re!•:irea ~er eaca ~~·~• eee~h 
er ~~a!'tei ±eell!!tof!et'!! w~~ft~Pt ~he e•••~*•~....._ ••eik .. ,...e;= A ttap......,. 

fee m1:1e~ he eH~~~ea £er eeel\ eee~h er ~~el'!<!lT 

(2) and (3) remain <'S proposed. 

3. The Dep,.:rtment has adopted new rules I (42.17.1141, ::::r 
14~.12.131), III (42.12.144), ::v 142.12.:>07), and v (4).1/.208) 
as proposed. 

4..,, J. pn.bl.!c heifi"iflt,- wa! l'tel~ .0~.~!1-1-e~ 1', l ~a4, to col'!­
sider the propos eel ru) e changes. ''Koward"' HerfeJ.finger, l'.dminis­
tr«tor of the Liqucr Di vi sic•r., Tom Mulholland, ll_s;- istant 
Administrator of the Jiqunr Division, and Diana Koon, Chief of 
the License Pureau, appeared on behal~ of the Department. 

Oral testimony ar.C written comrnl:'nts were received on cnl_y 
two rules: APM 4~.12.1)3 anc 42.1:>.323. 

Representatives of the Montnna Food Distributor's l'ssocia­
tion, Montana Petai: Jssociation, ~ontane Peer and Wine Fhole­
saler's Association, and representatives of several Montana 
v:holesal" <md retail grocery businesses opposP the proposed 
a~endment to rule 4?.l7.J23 deleting the exe~ption of off­
premises consumption retail hPPr licenses •ro~ the "closed off" 
provisions. The Liquor Division's position i~ the exemption 
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contradicts the plain and clear meaninq of ~~ 16-3-304 and 
16-3-305, ~CA. 

The Department adopts the proposal of the associations and 
representatives of Yontana's wholesale and retail grocery Indus­
try. Amended rule 42.12.1~~. as proposed, is further amende~ to 
only apply to premisE's licensed for on-prt=I"j.ses consumption of 
alcoholic beverages. 

PeprE>sentatives of severa} of ~ontana' s :F:xcf>ange C~.ub:c, 

State Fair of Great Falls, Eillings Beer and Wine Wholesalers, 
and Blue Rock Beverage r.ompany oppose the prnpost>cl arr,endment +:o 
rule 42.12.323 requiring a special permit for each separate 
booth or stand located within an exhibition enclosure where beer 
and/or table wine is sold. The oppon~ents contend the proposco 
amendment contradicts the Department's past ccnstructior• of 
§ 16-4-301, MCA, ano imposes an economic hanlship on applicants 
for special permits. The Liquor Division contenns the proposed 
rule is a reasonable construction of § 16-4-301, MCA, end will 
result in less inequities than the amendments proposed by the 
opponent<;. 

The Department adopts the proposal of the opponents. Amend­
ed rule 42.12.323, as proposed, is further a!l'ended by deleting 
the last two sentences requiring a special permit for each sepa­
rate booth or stand located within an exhibition enclosure where 
beer and/or table wine is scld. 

5. The authority for the rules is ~ 16-1-303. 
implement§§ 16-1-201, 16-1-302, 16-1-303, 16-3-301, 
16-4-104 through lf-4-106, 16-4-109, 16-4-201 through 
16-4-208, 16-4-301, 16-4-401, 16-4-402, 16-4-d04 
16-4-4C6, 16-6-305, and 16-6-314, MCA. 

~ 

Certified to Secretary of State 02/04/85 

The rules 
16-3-305, 
16-4-205, 

through 
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I'EFORE TFE D~PARTMENT OF P.FVF:NUF 
OF THE STATE OF I'Oti'.Pl\Nl\ 

TN THE MAT'I'ER OF TllF: AI'FND­
MENT of Ru]ps 42.13.101, 
42.13.103, 47.13.104, 
42.13.106, a~c ~7.13.107 

relating to general regula-
tj on of 1 i censes; the AMEND­
MENT of Rules 42.13.301, 
42.13.303, an~ 47.13.304 
relatjng to storage require- ) 
rnents; the AI>'ENDMENT of Rules) 
42.13.401 and 42.13.402 ) 
relating to wine; the ) 
I'.Nii:NDMJWT of Pules 4:>.13.501) 
&na 47.13.50? relating to ) 
driveup windows, and the ) 
ADOP~'JON OF 1\TFV: RUI,E I ) 
(42.13.722) relating to beer ) 
wholesaler and table wine ) 
distributor recordkeeping ) 
requirement-s. ) 

TO: All Interested Persons: 

NOTICE OF THE M'ENDII!ENT of 
Rules 42.13.101, 47.13.103, 
42.13.104, 47.13.106, 
42.13.107, 47.13.301, 
47.13.303, 47.13.304, 
42.13.401, 42.13.402, 
42.13.501, and 4/.13.502; and 
THE ADOPTIOI' of NEW PULE I 
(4:<.13.222), all of which 
relate to the general revi­
sion of Chapter 13 relating 
to liquor division regulBtion 
of lic-ensees. 

1. On ~overnber 29, l9B4, the Department o= Pevenue pub­
lished notice of the proposed general rev1s1on of Title 42, 
Chapter J3 of the Administrative Pules of Montana, which relates 
to liquor division regulation of licensePs, at paa£>s l 7 4l 
through 1747 of the 1984 Montana Administrctive Pegister, issue 
number 22. 

~ The Department has am~r.ded rules 47.13.JOJ, 42.13.103, 
47.13.104, 42.13.1Cf, ~~.13.107, 42.13.301, 4?.13.303, 
42.13.304, 42.13.401, 4/.13.407, 42.13.501, an~ 47.13.50~ a~ 

proposed. The Department has adopted new rule I (42.13.~7/) as 
proposed. 

3. A public hearing was held on December 19, 1984, to con­
sider the proposed rule changes. Howard Heffelfinger, Adminis­
tratoE of the Liquor Divislnc, Tom Mulholland, Assistant 
Ad~inistrator of the Liquor Division, and Diana Koon, Chief of 
the Licensing Pureau appeared on behalf of the Department. 

The ll!ontana Peer and ~ine ~hnlesaler's Association, repre­
svnted by Hr. Roger Tippy, appeared to comment or• some of the 
rule changes. l'r. Tippy applauded the Department on its cooper­
ation with the industry in revising the rules. 

Mr. Tippy, howevpr, stated his belief that the Department's 
proposed amendments to rule 47.13.402, Wine Distributor's Month­
ly PPports, err in removing the penalties for a winP distribu­
tor's failure to file a table wine tax foril'l or pay the table 
wine tax. The Department's position is that the pres~nt form of 
the rule incompletely describes the penalties provided at 

Montana Administrative Register 3-2/14/85 



-171-

§ 16-4-406, MCA, and the proposed areendment :eferencing the 
penalties provided in § 16-4-406, MCA, is complete. 

The M011tana Beer and Win<> Wholesaler's Association further 
npposed the deletion of the last sentence of rule 4?.11.40~ 
"'hich provide>.: 

Unless the distributor is able ~" Ehow good 
cause, failure to file subjects the distributor 
to a fine of $10 for the first failur~, !50 for 
the second, and $100 for each failure thereafter. 

7he r.epartm"r't n.aintains its positior' that this J.ast sentene<= is 
inconsistent wit], the penalties provided at 5 16-4-406, MCA. 
Fur•J·,ermore, the imposi ti N• of penal tie~ for multi >•le violatiore 
should be detP.rmined on a cvse-hy-case basis. Either r.ivil 
penalty, suspension of license, written reprimand or revocation 
cf J icense may b., c.ppropriate for multipl!C violations dependil•Cf 
upon th<> ::'acts and circumsta11ceE c.f each case. 

For these reasons the Departr..,.nt has amer.ded rul10 42.13. 402 
as proposed. 

!'lr. Tippy also corr>Y.!ented on the ~cope of proposed new ru:e I 
147.13.~2~), Beer ~hcl~saler an~ Table Wine VlHtributor Pecord­
~eeping Requirements. Pr. Tippy stated that th~ information 
which th(• rule requir!o!s wholesacPrs and diEtributors t0 P•<dntain 
is excessive ane cannot lJe easily rPcnr~ed on their ~.nvoices~ 

He indicated the invoices usually conti'lin all the information 
require( cy subsection (l) except (1) (f), "cl2te wholesaler or 
cti stributor received retailer's payment". ~·r. 'l'ippy suqcrested 
amending subsection (l) to reflect that corri!1erci'al records cculc1. 
contain the il•formation requirec by I] l (a) through (e), an.cl (:!:) 
would come from a separate source. 

Th~ Departrn.cnt.' s response to this col"ment j s th.;~t new rule ! 
(42.13.222) merely requires the required information to be main­
tained in the re~ords of the wholesaler or distributor and doeR 
not specifically recuire it to l~ ~aintained on an invoic,.. 
Further, the irformation required hy (1) (fl, "d&te wholesaler or 
,,;.,tributor receives rreLoiler's payment," is vJt.a 1 information 
v!hich the beer whole:<~) er must reta!.n tc estr;rJ ish compliance 
with § 16-3-?43, Sev<?n-day Credit J.irdtation, and the l'ir,e dis­
tributor must :etain to estilhlish compliance with f' 16-3-4rr, 
I~CA, Finar.ci«J '"nterest in Eetai:ers ProhH'.jted. Sectior. 
16-3-406, l'CA, simile.rJ y create;, " sooven-day credit limit <,tion 
in the C<'£e of table t-:i ne. Tf the t-1holesaler c.I•<l CistrHmtcr do 
not retain this inforroat:ic.~n, the Depa!:'trr\ent C<JIJl1ct determin~ 
v!hH~.her the wholesaler Ol d; stribut.o~ has comJ,.·li H1 vli th th€· 
s"'ven-day credit limitations. For these rPaso~s. the Department 
had adopted new rule J (4?.13.??~) as proposed. 

Nc c.thE:r comments cr tPr;tjr~c:r.y were rE:ceived or"~ thl-'!.if;;; rules. 
4. The authority for the ru!es is § 16-1-~83, MC~. The 

ruleR :irnpl10rnent §§ :t-l-303, 16-l-411, 16-3-201, lfi-~-.:::30, 
16-3-243, 16-3-301, 16-3-303, lE-3-310, 16-3-404, 16-3-406, 
16-4-102 through 16-4-J Cc, 16-4-lC"', 16-4-204, 16-4-406, 
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16-6-103, 16-6-104, 16-6-301, 16-6-~5, and 16-6-314, MCA. 

___ iL ____ _ 
JOll' D. LaFAVFF, Director 

artment of Fevenue 

Certified to Secretary of State 02/04/85 
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BEFORE Tf!F DFPJIRT~'ENT OF REVENL'E 
OF TFE STATE OF l<!m!TANA 

IN THE ~~TTER OF THE ADOPTION) 
of New Rules I through V l 
{42.~7.601 through 42.27.605)) 
relating to the implementa- ) 
tion of the alcohol tax in- ) 
centive and administration l 
act. ) 

TO: All Interested Persons: 

I'OTICE OF THE ADOPTTON of New 
Rules I through V {42.27,601 
through 42.27.605) relating 
to the implementation of the 
alcohol tax incentive and 
administration act. 

1. On November 29, 1984, the Department of Revenue pub­
lished notice of the proposed adoption of new rules I through V 
(42.27.601 through 42.27.605) relating t.o the implementation of 
the alcohol tax incentive and administration act at pages 1698 
through 1701 of the 1984 Montana Administrative Register, issue 
number 22. 

2. The Department has adopted new rules I through V 
{42.27.601 through 42,27.605) as proposed except as follows: 

RULE II (42.27 .602) DEFINITIONS {1) A.s used in this sub­
chapter, the definitions found in ARM, Title 42, chapter 27 and 
15-70-503 and 15-70-201, MCA, apply. 

(2) The following definitions also apply: 
(a) "Act" means the "alcohol tax incentive and administra­

tion act", Title 15, chapter 70, part 5, MCA. 
{b) "Alcohol" means anhydrous ethanol produced in Montana 

from Montana agricultural products. 
(c) "Division" means the motor fuel tax division, depart­

ment---of revenue. 

RULE IV (42.27.604) PAYMENT OF ALCOHOL TAX INCENTIVE (1), 
{2), and (3) rema~n as proposed. 

(4) The division shall calculate the share of the total 
nonaviation ,a9ehei gasoline and gasohol market represented by 
gasohol according to information contained in the gasoline dis­
tributor's returns on the first state business day after April 
1, JMHe July 1, October l, January 1 of each year the act is in 
effect. The tax incentive payment provided for in subsection 
(2) shall be modified in accordance with the provisions of 
15-70-522(3), MCA, effective May April 1, July 1, Nevemeer Octo­
ber 1, or PeerHary January 1. 7 £eiieWiH~ ~he da~e e~ ae;Hs~meA~ 

3. A public hearing was held on December 20, 1984, to con­
sider the proposed rules. Mr. Paul Van Tricht appeared in sup­
port of the rules on behalf of the Department. No opponents to 
the rules appeared. Mr. John Braunbeck, representing Alcotech, 
Inc., presented testimony commenting on the proposed rules. Mr. 
Braunbeck suggested that the Department define "alcohol" to 
exclude all alcohol except ethanol. Ethanol is also known as 
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ethyl alcohol or g1ain alcohol ~nd is used to produce "gasohol". 
'rh~: dt"f1niticn of the term "gosohol," which is found in 
§ 15-70-?01 17), ~1Cl'l, limits thi'!t term t.o gc-Ecline which is 
blended to produce a fueJ ''consist i nq of not less than 10% 
anhydrous ethanol produced in Montana fro~ ~ontana agricultural 
products". Ther<'fore, in order to eliminate any confusion, thP. 
Departrnent has amenden sul::sect.ior. (2) of Rule JJ (42,7 7 .602) to 
provide that "alcohol" means "anhydrous ethanol produced in 
~ontana from Montana agricultural products". 

Mr. Eraunbeck and Mr. Gordon Doig of Alcotech, Inc., hy 
means o" written testimony, also comment<?cl on rule III 
(42.27.603) which requires ~Jonhol producers to submit applica­
tions for the tax incentive no later than the 25th day of the 
calendar ronth follm1ing the month ~uring wloich the alcot•ol was 
sold and delivered to the gaeohol distributor. They sugqested 
that lO days would he sufficient time tor producers to apply for 
the credit and that the 25 day~ allowed would unnecessarily 
delay payment of the incentive. 

The Department realizes that rule III (42.27.603) will 
involve sc.rr,e delay in the processir.g of the tax incentive pay­
ments. HowevEer, the delay should not be over two ~onths from 
the date of sale. The delay is necessary to process the appli­
cations in an orderly manner and to check the accuracy of the 
applications against other reports which are not received by the 
Department until the 25th day of the month as required by 
§ 15-70-205 and 15-17-512, MCA. For these rpasons, the Depart­
ment declines to amend rule !II (42.27.603). 

The Department has also amended subsection (4) of rule IV 
(42.27.604) to bring it into compliance with § 15-70-522(3), 

MCA, by cc>rrectinq several error>' in the effective dates of the 
adjustrrent which were made in drafting. 

No other comments or testimony were received. 
4. The authority for the rules is § 15-70-104 and the rules 

imp,omoo< ""' 15, oh•P''' 70, P•-!_' 5,, MOA • • J}L 

D. J,af VER, Director 
Department of Revenue 

Certifieo to Secretary of State 02/04/85 
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EEFCRF THE DEPARTMENT OF SOCIAL 
AND REHABILITJIT!CN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rule 46.5.669 
pertaining to youth foster 
home, foster parents. 

NOTICE OF TP.E ADOPTION OF 
PULE .46.5.669 PERTAINING TO 
YOUTH FOSTER HOME, FOSTER 
PARENTS 

TO: All Int~rested Persons 

1. on December 27, 1984, the Department of Sociul and 
Rehabilitation Services published notice of the proposed 
adoption of a rule pertaining to youth foster home, foster 
parents at page 18 3 4 of the Montana Administrative Register, 
issue number 24. 

2. The Department has adopted the rule as proposed with 
the fol.lowing changes: 

46.5.669 YOUTH FOSTER HOME, FOSTER PARENTS (1) Foster 
parents and other members of the household must be in good 
physical and mental health. To assist the department in eval­
uating the mental and physical r.ealth of applicants, foster 
parents and members of the foster home household, the appli­
cant or licensee shall cooperate with the department in pro­
viding the following information: 

(a} A CSD-SS-33, "Personal statement of health for 
J icensure" form provided by the department must. be completed 
for each person living in the household and submitted to the 
department with the initial application for licensure and 
annually thereafter. 

(b) The applicant for licensure or relicensure shall 
complete the application form provided by the department, 
which shall include questions regarding whether the applicant 
or other member living in the household has received inpatient 
or outpatient treatment for t:lental illness, drug or alrohol 
abuse. 

(c) Any applicant, ar<y licensed foster parent or ar<y 
member of the foster home household may be a~ked Eequirec to 
obtain a psycholoc;i ca 1 evaluation or medical examination ey 
~!o!e-de!'a!l'~ftlel'!~. 

(d) Any applicar.t, el'!y licensed foster parent or e>l'l'f 
member of the foster home household may be askf'd to sign an 
authorization of release of medical or psychological records 
allowing the department to obtain medical records concerning 
the applicant, licensed foster home parent or any other mer.her 
of the household. 

liUTP.: Sec. 4!.-3-1103 (2} (c) MCA 
IMP: Sec. 4l-3-11C3 11) (b) and 41-3-1142 HCA 
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3. The changes to the proposed rule are being made to 
specify, more clearly, that any applicant, licensed foster 
parent or member of the foster home household may be required 
to obtain a psychological evaluation or medical examination. 

5. Other than the Department of Social and Rehabilita­
tion Services' testimony and comments, no written comments or 
testimony were received. ~ 

~aQ 
~or, socra:Iai1dReabilita-

tion Services 

Certified to the Secretary of State ----'F-'e:..:b:..:r;..:u:,.a_r.._y_4 ____ , 1 9 8 5 • 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46,5,909, 
46,5,922, 46.5.924 and 
46.5.938 pertaining to the 
registration of family and 
group day care homes and 
licensing of day care 
centers. 

NOTICE OF THE AMENDMENT OF 
RULES 46.5.909, 46.5.922, 
46.5.924 AND 46.5.938 PER­
TAINING TO THE REGISTRATION 
OF FAMILY AND GROUP DAY 
CARE HOMES AND LICENSING OF 
DAY CARE CENTERS 

TO: All Interested Persons 

1. On December 27, 1984, the Department of Social and 
Rehabilit~tian Services published notice of the proposed 
amendment of Rules 46.5.909, 46.5.922, 46.5.924 and 46.5.938 
pertaining to the registration of family and group day care 
homes and licensing of day care centers at page 1838 of the 
Montana Administrative Register, issue number 24. 

2. The Department has amended the rules as proposed 
with the following changes: 

46.5.909 FAMILY DAY CARE HOME, GROUP DAY CARE HOME RE­
GISTRATION, GENERAL ELIGIBILITY REQUIREMENTS, AND PROGRAM 
REQUIREMENTS Subsections (l) (a) through (l) (d) remain 

the same. 
(e) Denial and Rrevocation of registration: 
~i~---e-previder-=reeeivift~-3--werftift~~-ef--ftefteemp~ieftee 

8he~i-be-e~h;ee~-~e--reveee~ieft-e~-~heir-re~ie~re~ieft-eer~i~i­
ee~e1" 

~ii~--ehe~~d--efty--efte--ftefteemp~ieftee--pieee-e--ehi~d--ift 
deft~er7-reveee~ieft-wi~~-he-immedie~e1" 

~iiit-3~-deys-wi~~-he-giveft-~e--eerree~-~he-ftefteemp~ieftee 
ieeae.--~hie-wiii-he-Mefti~ered-hy-~he-eeeie!-wer~er. 

(i) The department, after written notice to the apl;'li­
cant or ±feefteee REGISTRANT, may deny, suspend, restr1ct, 
revoke or reduce to a ~visional status a registration 
certificate upon finding that: 

(A) the provider has received 3 warnings of non­
compliance with the registration standards; however, should 
any one non-compliance place a child in danger of harm, revo­
cation will be immediate. Where a warning of non-compliance 
is issued, the provider shall be given 30 days to correct the 
area of non-compliance; or 

(B) the provider has made any misrepresentations to the 
department, either negligent or intentional, regarding any 
information requested on the application form or necessary for 
!~eeftS~ft, REGISTRATION purposes; or 
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(C) the provider or a member of the provider's household 
has been named as the perpetrator in a substantiated report of 
CHILD abuse or neglect AS DEFINED IN ARM 46.5.116. 

Subsections 0) (f) through (1) (n) remain the same. 

are 

AUTH: Sec. 53-4-503 MCA 
IMP: Sec. 53-4-508 MCA 

AUTH: Sec. 53-4-503 MCA 

STAFFING REQUIRE~IENTS 

IMP: Sec. 53-4-504, 53-4-506, 53-4-508 MCA 

46.5.924 GROUP DAY CARE HOMES, PROVIDER RESPONSIBILITIES 
AND QUALIFICATIONS (11 The provider and all persons 

responsible for children in the day care provider's absence 
must be at least 18 years of age~ and must be in good mental 
and physical health. 

(2) The applicant for 

de artment, w J.ch shall J.nc u e uestions re ar J.n w et· er 
the ap!alicant or other me er living in the household has 
receive inpatient or outpatient treatment for mental illness, 
drug or alcohol abuse or whether the applicant or any member 
of the household has been involved in an incident of chifd 
abuse or ne¥1ect in the past. 

(i!].)he provider shall be responsible for the direct 
care, protection, supervision, and guidance of the children 
within a group day care home. 

(3i) The provider shall have experience in the care and 
supervision of children. 

(•5) Family relatives in the day care home shall assure 
a safe and stable environment for the child. 

(;6) Personal information about the child or his family 
must be-kept confidential. 

(67) The provider shall attend a basic day care orienta­
tion or-its equivalent within the first 60 days of certifica­
tion. 

('i'8) 
training 
first aid 
procedure. 

It is strongly reconunended that the provider have 
in cardio-pulmonary resuscitation or multi-media 
and be familiar with standard Red Cross first aid 
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AUTH: Sec. 53-•-503 MCA 
IMP: Sec. 53-4-504 MCA 

46.5.938 Fl'J.<IT.Y DAY Cl1RE HOMES, PFWVIDE!l llESPONSIBIL:-· 
TIES AND ('TJALIFICATIONS (1) The provider and all persons 

responsible for children in the day care provider's absence 
must be at least 18 years of age. and must be in good mental 
and physical health. 

(2) The applicant for ±~eel'!SI!~e REGISTRATION shall l.Je 
required to complete the application form provided--by--t}ie 
department, which shall include questions regarding whether 
the applicant or o10her member living in the household has 
recaived inpatient or outpatient treatment for mental illness, 
drug or alcohol abuse or whether the applicant or any member 
of the household has been in•Jolved in an incident of child 
abuse or neglect in the past. 

(i'3) The provider shall be responsiLle for the direct 
care, p~rotection, supervision, and guidance of the children 
within a family day care home. 

(34) The provider ~hall have experience in the care and 
supervision of children. 

(45) Fal'lily relatives in the day care home shall assure 
a safe alld stable environment for the child. 

(56) Personal information about the child or his family 
must be-kept confidential. 

(67) It is strongly recommended that the provider have 
trainino in cardio-pulmonary resuscitation or multi-media 
first aid and l:-e famili"r with standard Ped Cross first aid 
procedure. 

AUTH: 
IMP: 

Sec. 53-4-503 MCA 
Sec. 53-4-504 MCA 

3. 'I"here were no verbal comments submitted. The 
Cepartment has thoroughly considereC the written comments sub­
mitted and responded as follows: 

COI-1MENT: The proposed 
include a definition 
restrict. 

amendm"nt to 46.5.909(1) le) (i) should 
fer the actions taken to su~pend or 

RESPONSE: The Department ft=c:'.s that the terms are suf::icient­
ly self explanatory and that no further definition of the 
terms is necessary. 

CO~!HEN"T: 46.5.909(1) :<?.) (i\ (C) .:hould define ,.,\-.at is mear.t by 
a substantiated report cf' abuse or neglect. 

RESPONSE: Substantiate<'. reports of child abuse cr neglect a;-" 
defined in ARN Ct.~.ll6. That definition waul~ aprly 1n these 
cases. A change was made to clarify this. 
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COMMENT: Shouldn't the references to licensure and licensees 
be changed to "registration" and "registrant". 

Rl:SPONSE: The DEpartment agrees and these changes have been 
r&cle. 

COMl·lENT: The Department received il number of comments rFc!garcl­
ing the proposed amendment to ARM 46,5.922 which would estab­
lish e child/staff ratio of 4:1 for developmentally disabled 
or physically handicapped children when more than 25% of the 
total population of the clay care center of developmentally 
disabled or physically handicapped. 

Those submitting co~ments objected to the 4:1 ratio as being 
ccst prohibitive. Cornrnentors also objected to the staff 
ratio because it did not take into account the severity of the 
handicap of thE children. Comments submitted from persons 
with experience in the delivery of services to the develop­
mentally disabled suggested that the ratio of 4:1 is not con­
sistent with current practice or academic studies available 
regarding the provision of services to developmentally dis­
abled and handicapped children. Generally, the corr~entors 
felt a more =lexible child/staff ratio should be developed. 

RESPONSE: The Department has determined that additional study 
is necessary before establishing the child/staff ratio for day 
care centers serving developmentally disabled and handicapped 
children. The Department is removing from the final rule the 
4:1 ratio and will conduct further research before proposing a 
child/staff ratio for day care centers serving large numbers 
of such special needs children. 

C~rtified to ~ha Secretary of State February 4 ' 1985. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rule 46.12.3803 
pertaining to the medically 
needy income level for medi­
cal assistance. 

TO: All Interested Persons 

NOTICE OF THE A~ENDMENT OF 
RULE 46.12.3803 PERTAINING 
TO THE MEDICALLY NEEDY 
INCOME LEVEL FOR MEDICAL 
ASSISTANCE 

1. On December 27, 1984, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.12.3803 pertaining to the medically needy 
income level for medical assistance at page 1836 of the 
Montana Administrative Register, issue number 24. 

2. 
posed. 

The Department has amended Rule 46.12.3803 as pro-

3. No written comments or testimony, other than the 
Department of Social and Rehabilitation Services', were 
received. 

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rule 46.12.3002 
pertaining to determination 
of eligibility for medical 
assistance. 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.3002 PERTAINING 
TO MEDICAL ASSISTANCE 

1. On December 27, 1984, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.12. 3002 pertaining to determination of 
eligibility for medical assistance at page 1842 of the Montana 
Administrative Register, issue number 24. 

2. The Department has amended Rule 46.12.3002 as pro­
posed. 

3. The Department has thoroughly considered the written 
commentary received: 

COMMENT: Anyone having over the resource standard on the 
f1rst moment of the month would be determined ineligible for 
the entire month. They would have to pay for their entire 
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nursing home care for that month, leaving them possibly far 
less than the resource standard, The previous rule would 
allow them to spend down their resources to the resource 
standard and then become Medicaid eligible. 

RESPONSE: The department is required to determine eligibility 
for Hedicaid based on the method that the Supplemental Secu­
rity Income Program uses. Their regulations and interpreta­
tions are found in 20 CFR 416 and in the Social Security 
Administration's Program Operations Manual. These regulations 
charqe us to view the income and resources of an applicant the 
first moment of the first day of the month. This agreement 
binds the State to this regulation. Any deviation would 

poooibly oooolb io '•doo•l Qooliby :::t::l ~ 

;Q s"-~bT 1rector, oc1a and Rena 1 1ta-
tion Services 

Certified to the Secretary of State ------F~e~b~r~u~a~r~y-4~-----' 1985. 
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VOLUME NO. 41 OPINION NO. 4 

CITIES AND TOWNS - Fayment of commission for services 
performed in connection with offeriny and sale of 
revenue bonds; 
REVENUE BONDS - Payment of commission for services 
performed in connection with offering and sale; 
REVENUE BONDS - Sale at price below par value; 
MONTANA CODE ANNOTATED - Sections 7-7-4401 to 7-7-4435, 
7-1-4422, 7-7-4433, 7-7-4434; 
SESSION LAWS OF 1983 - House Bill 716; 
UNITED STATES CODE- 15 U.S.C. § 78(a) to 78(jj). 

HELD: A f1nancial consultant may not receive a 
comr..ission based on the value of bonds 
purchased by it for services performed in 
connection with the municipal revenue bond 
offering and sale to the extent the 
commission, when subtracted from the purchase 
price of the bonds, reduces the bonds' 
effective selling price below par value. 

21 January 1985 

Stuart c. MacKenzie 
City Attorney 
City of Chinook 
Chinook !1T 59523 

Dear Mr. MacKenzie: 

You have requested my opinion concerning the following 
question: 

May a c1ty ;;ell sewer revenue bonds to its 
financial consultant at a public sale if the 
consultant 1s the successful bidder and also 
pay the consultant a contractual fee for 
services performed in connection with the bond 
offering without violating section 
7-7-4433(1), MCA, requiring sale of revenue 
bonds at no le,;s than par value? 
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Your question arises from a situation in which the City 
of Chinook entered into a contract with an investment 
firm under which the investment firm was to serve as the 
financial consultant for a revenue bond offering. The 
services to be performed by the investment firm were 
varied and included, among others: (l) consultation 
with bond attorneys selected to overs~e legal aspects of 
the issuance and sale; (2) provision for an opinion of 
bond counsel; ( 3) preparation of technical data such as 
maturity schedules, call features and the method/timing 
of the offering and sale; (4) attendance at meetings 
associated with the offering and sale; (5) coordination 
of advertisements for the sale; and (6) provision for 
bond forms. The bonds are to be offered through public 
sale, and the consultant has expressly reserved the 
right to bid on the bonds. The consultant's 
compensation for services is determined under two 
separate fee schedules, both of which are based on the 
total dollar amount of the bonds sold, including the 
value of any bonds purchased by it. One schedule 
applies if the city chooses to use bond counsel of the 
fiscal agent's choosing (minimum fee $9, 000) . A 
somewhat reduced fee (minimum $7 ,500) applies if the 
city chooses its own bond counsel. The contract imposes 
a ~ir.imum fee if the .mount of the issue is reduced or 
multiple sales are held. There is no obligation to pay 
a fee should the bonds for some reason remain unsold. I 
~•ve assumed, for the purposes of this opinion, that the 
proposed commission is reasonably related to the value 
of the services rendered and that the services offered 
are necessary expenditures in the issuance of revenue 
bonds. 

Issuance of the bonds is governed by the Municipal 
Revenue Bond Act of 1939, §§ 7-7-4401 to 4435, MCA, 
Under section 7-7-4422, MCA, a municipality may, in 
determining the cost of a bond issue, include all fiscal 
expenses such as consultant fees. Unless sold to the 
United States, the State, or any State agency, the sale 
must be public and bonds may not be sold at less than 
par value, §§ 7-7-4433 to 4434, MCA. The statute does 
not contain any provisions specifically addressing 
whether a financial consultant may bid upon bonds as to 
which the consultant is performing services and upon 
whose sale the consultant's compensation is directly 
dependent. There is, as well, no Montana decisional 
authority relevant to this issue. 
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Khether a statute requ~r~ng municipal bonds, to be sold 
ut no less than par value, is violated by payment of a 
commission in connection with the sale to a financial 
consultant who also becomes the purchaser, has been 
li~igated in other jurisdictions, The universal result 
in those cases is that "the purchaser cannot be allowed 
a direct commission where the bonds are sold at par," 
15 McQuillan, The Law of Municipal Corporations § 43.67 
(3d ed, 1970). See also 2 Antieau, Municipal 
Corporation Law § 15.23 (1983); 64 C.J.S. Municipal 
Corporations § 1932 (b) (1950); Annat., 91 A.L.R. 7, 56 
(1934); Annat., 162 A.L,R, 396, 402 (1946); Koochiching 
~ v. Elder, 145 Minn. 77, 176 N.W. 195, 196 (1920) 
("[a] conooission paid to a buyer is plainly a sale at a 
discount"); Currie v, Frazier, 48 N.D. 600, 186 N.W. 
244, 246 (lffillwhen comnassion must be subtracted, 
sale at less than par value results); Duff v. Knott 
County, 328 Ky. 71, 36 S.W.2d 870 (1931) ;LUcas v. dCitl 
of Nampa, 41 Idaho 35, 238 P. 288 (1925f'i'"}.loar .£.. 
Drainage Commissioners v. Arnold, 156 Ga. 733, 120 S.E. 
310 (1923); ~ City v. Lumbermen's State Bank, 193 
Mich. 533, 160 N.l'l. 425 (1916); Bayha v. Public Utility 
District No, 1, 2 Wash. 2d 85, 97 P,2d 614, 629 (1939) 
(dictum),-- -

Most recently, in Hayes v. Sanitary and Improvement 
District No. 194, 196 Neb. 653, 244 N.W.2d 505, 512 
(1976), t~ Nebraska court held that payment of a 
commission for financial consultant services to the 
purchaser of a bond issue at a private sale was 
improper, observing that "[u]nder statutes requiring 
bonds to be sold at not less than par, fees and 
commissions paid to a purchaser have generally been held 
to constitute, in substance and effect, a discounted 
violation of the law." (Citations omitted.) 

While, with the exception of H~yes, the decisions 
finding a violation of the proscr~ption against sales 
below par are not current, their reasoning remains 
sound. Payment of a commission to a financial 
consultant based upon the value of bonds sold to the 
consultant is uniformly held to constitute in substance 
a discount of the bonds' purchase price, which reduces 
the purchase price and may make the sale one in 
violation of the statutes prohibiting a sale below par. 
Unquestionably, when the purchase price of municipal 
revenue bonds is reduced below par value, section 
7-7-4433(1), MCA, is violated. Although this 
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construction of section 7-7-4433 (1), MCA, may appear 
technical since the commission fees have been presumed 
reasonable for the ~urposes of this opinion, the weight 
of decisional authority irom other states and the need 
to minimize the opportunity for abuse of the par value 
requirement militates strongly against unconditioned 
perm~,;siou for a financial consultant to recover 
comm1ss1ons predicated upon its purchases. The 
putential for abuse can b" seen clearly where, as 1n 
this contract, no fe8 need be paid if the bonds ,>re not 
sold, but the consultant retains a right to purchase 
ctnd, in etfect, to guarantee himself a fee. 

My opinion, in this regard, is furth8r strengthened by 
the fact that the 1983 Legislature expressly rejected a 
provision in House Bill ~16 which would have perm1tted 
the sale of a variety of bonds at 97% of par value, or 
at a discount. The purpose of that rejected provision 
was to permit brokers to take a commission und still 
sell the bonds Jt the value required by st~tute. 

A finoncial consultant, ctccordingly, m;"y not rec"ive a 
co1runission as to revt=nue bonds which it purchases to the 
extent the commission, after subtraction from the bond's 
purchase price, reducea the value received by the 
municipality for the bonds below their par value. A 
financial consultant may, however, receive a commission 
if reasonably related to the value of its services, 
which is calculated upon the value of the bonds 
purchased by others. The consultant may also receive a 
corr~ission calculated upon the value of bonds purchased 
by it to the extent the commission, after subtraction 
from the bonds' purchase price, does not reduce below 
par the value received by the municipality. 

Finally, I not~ that the Municipal Securities Rulembking 
Board has promulgated regulations establishing ethical 
standards and disclosure requirement~ under the 
Securities Exchange Act of 1934, as amended, lS lJ.S.C. 
§ 78(a) to 78(jj), as to the purchase of municipal 
securities by financial advisors under the circumstances 
involved here. See Rule G-23 of the Municipal 
Securities Rulemaking Board, repri:1ted in l'mr,icipa 1 
Securities Rulemaking Board Manual (CCH) 'I 3q1. The 
disclosure requirements applicable to a public sale 
appear to have been met in this case. The Municipal 
Securities Rulemaking Board's regulations expressly do 
not supersede any more restr1ctive. provision of state 
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law applicable to the purchase of municipal bonds by 
financial consultants. The rule addresses itself to 
ethical conflicts of interest within the profession. It 
does not direct itself in any way to the provision of 
stal~ law prohibiting a sale below par and can, 
therefore, have no bearing on that question. 

THEREFORE, IT IS MY OPINION: 

A financial consultant may not receive a commission 
based on the value of bonds purchased by it for 
services performed in connection with the municipal 
revenue bond offering and sale to the extent the 
commis~ion, when subtracted from the purchase price 
of the bonds, reduces the bonds' effective selling 
price below par value. 

V•(;;L yJolo..~rtf'ls"',_..,...._..,. 
MIKE GREELY 
Attorney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the Secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the 

procedural requirements of the Montana Administrative 

Procedure Act. The Committee has the authority to make 

recommendations to an agency regarding the adoption, 

amendment or repeal of a rule or to request that the agency 

prepare a statement of the estimated economic impact of a 

proposal. In addition, the Committee may poll the members 

of the Legislature to determine if a proposed rule is 

consistent with the intent of the Legislature or, during a 

legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a 

rule. 

The Committee welcomes comments from the public and 

invitee members of the public to appear before it or to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

The address is Room 138, Montana State Capitol, Helena, 

Montana 59620. 
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HOW ":'0 USE THE ADIHNISTRA':'IVE RuLES OF ~10/lccA!lA Al!D THE 
MOliTAHA ADrHNISTRA~IVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all 
rules of state departments and attached 
boards presently in effect, except rules 
adopted up to three months previously. 

Montana Administrative Register (MAR) is a 
soft back, bound publication, issued twice­
monthly, containing notices of rules proposed 
by agencies, notices of rules adopted by 
agencies, and interpretations of statute and 
rules by the attorney general (Attorney 
General's Opinions) and agencies (Declaratory 
Rulings) issued since publication of the 
preceding register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARII topical index, volume 16. 

2. 

Update the rule by checking the 
accumulative table and the table of 
contents in the last Montana 
Administrative Register issued. 

Go to cross 
each title 
numbers and 
numbers. 

reference table at end of 
which lists MCA section 
corresponding ARM rule 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated throuqh December 31, 
1984. This table includes those rules adopted during the 
period January 1, 1985 through March 31, 1985, and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be publiehed within 6 
months of the published_notice of the proposed rule.) This 
table does not, however, include the content' of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1984, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1984 and 1985 MontanaAdministrative 
Registers. 

ADMINISTRATION, Department of, Title 2 

I-IV Equal Employment Opportunity and Affirmative Action 
Program, p. 1533, 1798 

I-XVII Recruitment and Selection of Employees By State 
Agencies, p. 1199, 1560 

2.5.201 and other rules - Definitions - Department of 
Administration - Delegation of Purchasing Authority 
~ Requisitions from Agencies to the D~artment -
Bidders List - Specifications· Pub_lic Notice -
Competitive Sealed Proposals - Exigency 
Procurements, p. 1818 

2.21.216 and other rules - Administration of Annual Vacation 
Leave, p. 1656, 100 

(Workers' Compensation Judge) 
2.52.344 and other rule - Petition for New Trial or 

Reconsideration of Attorney. Fee· Award - Attorney 
Fees, p. 1598, 107 

AGRICULTURE, Department of, Title 4 

4.3.204 Loan Limits Through Junior Agriculture Loans, p. 
1082, 1366 

4.12.1208 Laboratory Fees for Samples of Bees Submitted for 
Certification, p. 1823 
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and other rules - Loan Powers and Eligible Loan 
Activities ~ Loan Maximums - Applicant Eligibility 
-Tax Deduction, p. 1427, 1752 

COMMERCE, Department of, Title 8 

(Board of 
8.14.814 

(Board of 
r~tx 

(Board of 
8.22.801 

8.22.1025 
(Board of 
8.24.409 
(Board of 
8.32.305 

(Board of 
8.34.418 
(Board of 
8.36.409 
(Pharmacy) 
8.40.404 

(Plumbers) 

Cosmetologists) 
and other rules • General, Initial, Renewal and 

. Late Fees - Fee Schedule p. 548, 861, 1180 
Dentistry) 

Interpretive Rules for Advertising - Coverage -
Name and Office Information - Fee Information -
Specialization Areas - Solicitation, p. 1825 

Horae Racing) 
General Requirement• - Fineliat Determination in 
Thoroughbred Races, p. 1601, 1843 
Penalties, Hearings and Appeals, p. 1778, 108 

Landscape Architects) 
Fee Schedule, p. 1 

Nursing) 
and other rules - Educational Requirements and 
Other Qualifications Applicable To Specialty Areas 
of NUrsing - Re-examination - Registered Nurse -
Re-examination - Practical Nurse, p. 1780, 108 

Nursing Home Administrators) 
Fee Schedule, p. 1398, 1753 

Optometrists) 
Fee Schedule, p. 35 

and other rules - Fee Schedule - Additions, 
Deletions and Rescheduling of Dangerous Druqs, p. 
1208, 1567 

8.44.403 and other rules -Applications - Examinations -
Renewals - Duplicate and Lost Licenses - Fee 
Schedule, p. 748, 948, 1181 

(Board of Psychologists} 
8.52.613 Code of Professional Conduct, p. 1666, 5 
(Board of Public Accountants) 
8.54.402 and other rules - Examinations - Expiration -

Renewal - Grace Period, p. 1832 
(Board of Radiologic Technologists) 
8.56.402 and other ru1ea - Applications ~ Licenses -

Temporary Permits - Definitions - Permit 
Examinations - Reqional Hardship - Requirements for 
Approval of Physician Specializing in Radiology -
Verification of !vidence that Temporary Permit 
hpplicant Can Perfo~ X-ray E~ams Without 
Endangerinq Public Health - Unethical Conduct -
Permit Examinations - Regional Hardship, p. 1210, 
1629 

(Social Work Examiners) 
8.61.404 Fee Schedule, p. 1783, 108 
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(Montana Economic Development Board) 
I-XII Municipal Finance Consolidation Act Program, p. 

862, 1466 
8.97.308 and other ~lea - Rates, Service Charges and Fee 

Schedule - Criteria for Determining Eligibility -
Application Procedure- Terms, Rates,' Fees and 
Charqes - Interim P'undinq of Pooled Industrial 
R•venue Bond Loans, p. 1784, 3 

8.97.410 and other rules -Guaranteed Loan Proqr~­
Definitions - Descr~ption of Economic Development 
Bond Proqr~ • Eliqibili ty ·Requirements -
Applications - Financing Fees, p. 1430, 1754 

(Hard-Rock Mininq Impact Board) 
8.104.203 and other rUles • Format of Impact Plans -

Notifica.tion and .Submission of Plan • Ex Parte 
Communications with Board Me~ers and Staff -
Objections Fi1ed.Durinv 30-day Extension of a 
Review Period, p. 1602 ' 

(Aeronautics Division) 
I-IX Airport Certification and Licensing, p. 1538 

~OUCATION, Title 10 

(Superintendent of Public Instruction) 
1 Additional Procedures for Evaluating Specific 

10.6.103 
LearniniJ Disabilities,. P: 1673,, 110 
Initiatinq ·s.chool Conttover:sy E':r:ocedure Process, p. 
1668, ·t~!SA _· .. 

10 .1·6 .1101 and othe.r· rul•s ,;. Special li:ducation EVa1u.ation 
Procedures and the Child Study Team Process, p. 
1670, 110 

(BOll.rd 
I 

of Public ictucation) 
Gifted and •r.ianted Children, ,P· 156, 1182 
EdUC;:a.tional Media Library, p. 11~8, 1474 
School Program Evaluation, p. 1437 

I 
I 
I 
10.55.101 
10.55.205 

oppor~ity and Educational Equity, p. 54 
Accreditation Period, p. 45 
and other rul.ee - Supervi~Jory and Administrative 
Time - Policy Governing PUpil Instruction-Related 
Days Approved for Foundation ProqrlUII Calculations, 
p. 1163, 1441 

10.55.302 Certificates - First Aid Traininq for Personnel 
coaching Athleti_cs, p. 871, 1161~ 1471 

10.55.303 Teaching Assignments, p. 38 
10.55.402 Mini111um Units Required for Graduation, p. 758, 

1439, 111 
10.57.106 Life Certificate&, p. 1166, 1472 
10.57.207 and other rules ~ Co~reapondence Extension and In­

Service Credits - Reinstatement - Class 2· Standard 
Teachinq Certificate, p. 1435, 112 

10.57. 403 IUld other rule - Class 3 Adm1ni$trative Certificate 
- Provisional Certificate, p. 46 
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10.62.101 and other rules • .Certification of Fire Services 
Training Schools, p. 760, 1473 

10.64.601 and other rule - Use of Four Wheel Drive Vehicles -
General - Inspections, p. 52 

(Montana State·Library) 
10.101.203 and other rules- General Policy and Public Library 

Development and Organizational and Procedural 
Rules, p. 1676 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

12.3.104 

12.5.401 

12.6.901 

Establishment of Landowner Priority in Issuance of 
Antelope or Deer Hunting Licenses, p. 1021, 1411 
Oil and Gas Leasing Policy for Department­
Controlled Lands, p. 1594, 762, 1084, 1475 
Water Safety Regulations - 25-Horsepower Limit on 
Portions of Bighorn River Durinq Part of the 
Waterfowl Season, p. 1443 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I 

16.16.101 

16.16.304 
16.20.401 

16.20.605 

16.20.701 

16.20.914 

and other rule - Certificates of Need for Long-term 
Care Facilities, p. 1400 
and other rules - sanitation in Subdivisions, p. 
lln4, 1568 
Individual Sewage Treatment Systems, p. 1402, 1801 
Submissioh and Review.of Plans and Specifications 
for Public Water and Wastewater Syst~s. p. 1789 
and other rules - Water Quality Classifications and 
Standards, p. 1447, 1802 
and other rules - E~tension of Water Quality Non­
degradation Rules to Groundwater, p. 1453, 1804 
and other rule - Issuance of General Permits for 
Montana Pollutant Discharge Elimination Systems and 
Groun4water Pollution Control Systems, p. 1459, 
1805 

INSTITUTIONS, Department of, Title 20 

20.11.108 and other rules - Reimbursement Policies, p. 790, 
1367 

LABOR AND INDUSTRY, Department of, Title 24 

(Human Rights Commission) 
I-VII Maternity Leave, p. 482, 949, 1369 
24.29.3801 Attorney Fee Regulation, p. 1795 

STATE LANDS, Department of, Title 26 

l-IV Certification of Coal or Uranium Mine Blasters, p. 
420, 1373 
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LIVESTOCK, Department of, Title 32 

Brucellosis Vaccination of Imported Cattle Under 4 
Months of Age,. p. 57 

32.3.40& Brucellosis Teat Performed on Cattle Before Chanqe 
of Ownership or Movement Within the State, p. 1807 

32.3.407A Change of ownership Teat • Waiving in & Additional 
Counties the Brucellosis Teat, p. 55 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

(Board of Natural Resources and Conservation) 
36.7.101 and other rules- Administration of the Montana 

Major Facility Siting Act w Lonq•lange Plana w 

Waivers - Notice of Intent to File an Application -
Application Requirements - Decision Standards, 
Center.lines -.Monitoring, p. 1216, 1844 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I-VII Charges Related to Utility Line Moves Associated 
with Movement of Structures, p. 360, 1131, 1185 

REVJNUE, Department o£, Title 42 

I 

I 

I 
I 
I-II 
I•V 

I-XIV 

42.11.201 

42.12.101 

42.13.101 

42.15.504 
42.16.105 

42.17.103 

42.21.101 

Use of Montana Adjusted Groaa Income When 
Calculating Itemized.Oe4uctions, p. 1617, 2033 
Failure to Furnish Requested Information on 
Returns, p. 1619, 2033 
Elderly Homeowner Credit Returns, p. 1621, 2034 
Tax Status of Federal Obligations, p. 1623, 2034 
Payment of Interest on Refunds, p. 1610, 2031 
Implementation. of Alcohol Tax Incentive and 
Administration Act, p. 1698 
Waiver of Penalty and Interest by the Department of 
Revenue, p. 1702, 113 
and other rules- Liquor .Vendors - Vendor'• 
~ployment of Representatives and Brokers, p. 1732 
and other rules • Liquor Oivi.sion .Licenses and 
!;'ermits, p. 1712 
and other rules - Liquor Division Requlation of 
Licensees - Beer Wholesaler and Table Wine 
Distributor Reeordkeepinq Requirements, p. 1741 
Investment Tax Credit, p. 1615, 2032 
Penalties .for Failure to File Return, Pay Tax or 
Pay a Deficiency, p. 1608, 2031 . 
and other rules • Wages - Forms to File after 
Termination of Wage Payments, p. 1612, 2032 
and other rules - Market Value of Personal Property 
- Oil Field Machinery and Supplies • Leased and 
Rented Equi~nt • Abstract Record Valuation • 
Property Reporting Time Frames, p. 1550, 2036 
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42.23.416 

42.27.102 

42.27.211 
42.28.105 

42.28.301 

42.28.402 
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and other rules - Assessment and Taxation of 
Centrally Assessed Companies, p. 1543, 2041 
and other rules - Tax Treatment of Interest Earned 
on Federal Obligations, p. 59 
and other rule - Gasoline Distributor's Bonds and 
Statements, p. 1343, 1631 
Nonexemption from Gasoline Tax, p. 1341, 1632 
and other rule - Special Fuel User Tax, p. 1348, 
1632 
and other rules - Special Fuel Permits, p. 1350, 
1632 
and other rules - Special Fuel Dealers, p. 1345, 
1631 

SECRETARY OF STATE, Title 44 

1.2.419 Scheduled Filing, compiling and Publication Dates 
for Montana Administrative Register, p. 1625, 2046 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 
r~xrx 
46.2.201 

46.5.116 

46.5.401 

46.5.501 

46.5.604 

46.5.904 

46.5.909 

46.10.308 

46.11.101 
46.11.101 
46.12.102 
46.12.216 
46.12.304 
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Determination of When Food Stamp Eligibility 
Begins, p. 1464, 1755 
Youth Foster Home, Foster Parents, p. 1834 
Licensing Adult Foster Homes, p. 79 
and other rules - Overall Departmental Rules -
Definitions - Fair Hearings, p. 1358, 1633 
Protective Services, Information System Operator, 
p. 1108, 1412 
and other rules - Licensing of Child Placing 
Agencies, p. 62 
and other rules - Procedure for Obtaining 
Substitute Care Services - Eligibility Requirements 
- services Provided - Foster Care Maintenance 
Payments, p. 1110, 1412 
and other rules - Licenses • License Revocation and 
Denial ~ Confidentiality of Records and 
Information, p. 1364, 1635 
and other rules - Day Care For Children of 
Recipients in Training or in Need of Protective 
Services, p. 1355, 1635 
and other rules - Reqistration of Family - Group 
Day Care Homes and Licensinq of Day Care Centers, 
p. 1838 
and other rules - Eligibility Requirements 
Regarding AFDC Program, p. 1170, 1478 
Food Stamp Progr~. p. 1748 
Food Stamp Program - Thrifty Food Plan, p. 1750 
Medical Assistance, Definitions, p. 96 
Restriction of Access to Medical Services, p. 93 
and other rule - Third Party Liability for Medical 
Assistance, p. 1409, 1637 
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46.12.502 

46.12.513 

46.12. 3002 

46.12.3803 
46.13.106 
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and other rules - Medical Assistance; Provider 
Sanctions, p. 1404, 1639 
and· other rules- Services Not Provided by the 
Medicaid Progr~. p. 98 
Reimbursement for Swing-Bed Hospitals, Medical 
Assistance, p. 1627, 2047 
Determination of Eligibility for Medical 
Assistance, p. 1842 
Medically Needy Income Standards, p. 1836 
and other rules - Low Income Energy Assistance 
Program - Benefit Award Matrices - Income 
Standards, p. 1113, 1481 
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