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The Montana Administrative Register (MAR)}, a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF COSMETOLOGISTS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENTS
amendments of existing cosme=- ) OF RULES EXPANDING COSMETOLOGY
tology rules to incorporate ) TO COVER MANICURISTS
manicuring specifications )

granted by the 1985 legislature )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons.

1. On December 29, 1985, the Board of Cosmetologists
proposes to amend the following rules: 8.14.401 GENERAL
REQUIREMENTS; 8.14.601 APPLICATION; 8.14.602 INSPECTION;
8.14.603 SCHOOL REQUIREMENTS; £8.14.605 CURRICULUM -
STUDENTS; 8.14.606 STUDENT REGISTRATION; 8.14.608 INSTRUCTOR
REQUIREMENTS - TEACHER-TRAINING UNITS; 8.14.801 INSTRUCTORS;
8.14.802 EXAMINERS ~ STUDENT EXAMINATION; 8.14.803
QUALIFICATIONS FOR EXAMINATION ~ MONTANA STUDENTS; 8.14.804
EXAMINATION = QUT-OF-STATE STUDENTS; 8.14.805 APPLICATION «
OUT-OF-STATE OPERATORS; 8.14.807 TRANSFER STUDENTS - OUT-OF-
STATE; 8.14.810 ITINERANT COSMETOLOGISTS; 8.14.812 DUPLICATE
LICENSES; 8.14.813 LAPSED LICENSES; 8.14.814 FEES, INITIAL,
RENEWAL, PENALTY AND REFUND FEES; 8.14.816 SALONS; 8.14.1206
TOILET FACILITIES.

2. The proposed amentment of 8.14.401 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-403,
Administrative Rules of Montana)

"8.14.401 GENERAL REQUIREMENTS (1) through (3) remain
the same.

(4) Any person doing manicuring must have am a
coasmetolpgy license or manicurist license."

Auth: 37-31-203, MCA 1Imp: 37-31-101, MCA

3. The proposed amendment of 8.14.601 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at 'page 8-409,
Administrative Rules of Montana)

"8.14,601 APPLICATION (1) and (2) remain the same.

{3) If the information submitted on the personal survey
form is satisfactory to the beard, the department shall mail
the necessary blanks and a copy of the law and rules governing
the licensing of a school of cosmetology or manicuring te the
applicant.

(4) and (4)(a) remain the same.

(b} a detailed floor plan of a cosmetology school shall
show shewineg adequate floor space of at least 1,500 square
feet for the first 25 students and 60 square feet for each
additional student which may include locker room and office
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spaces. with am effective date of 14 menths £from date of
rulie sdeptiens
(i) a detailed floor plan of a manicuring school shall
show adeguate floor space of a minimum of 450 square feet for
the first 10 students and 45 sguare feet for each additional
student, which may include locker room and office space,
(4)(c) through (6) remain the same.”
Auth: 37-31-203, MCA Imp: 37-31-302, 310, MCA

_ 4. The proposed amendment of 8,14.602 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-410,
Administrative Rules of Montana)

"8.14.602 SCHOOL REQUIREMENTS (1) through (3) remain
the same.
{4) A practice workroom for cosmetology students is
required with the following eguipment for each 10 students:
(4)(&) through (4){q) remain the =same.
(S5) A practice workroom for manicuz;ng students is
required for each 5 students:
{2) 5 manicuring nippers
b) 5 nail files
c) 5 cuticle pushers
d) 50 emery boards
5

e€) 5 orangewbdod sticks

£f) 5 manicuring sterilizers

g) 5 manicure tables

h) 5 containers for accessorias

i) cabinet for clean linens

i S trays for manicuring supplies

k 1 covered container for sciled linens

1 locker for each atudent

{m waste container for each station

(n) separate rest rooms for male and female persons

which shall include lavatories with hot and cold running water
and toilet facilities

{0) sufficient equipment, supplies, manicure textbooks

and manicuring kite netessary to teach the minimum numbeyr of
students

Auth: 37-31-203, MCA Imp: 37-31-311, MCA

5. The proposed amendment of 8.14.603 will read as
follows: (new matter underlined, deleted matter interlined)
{full text of the rule is located at pages 8-410 through 8-
413, Administrative Rules of Montana)

"8.14.603 SCHOQOL REQUIREMENTS (1) Proposed schools of
cosmetology and manicuring may not advertise in any manner
until they have received their license and registration
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certificate. Schools shall advertise under designation of
"School" only.

(2) through (7) remain the same.

(B8) There shall be a gqualified inmstructor supervising
students on the school premises at all times. There may not
be more than 25 cosmetology students to each teacher and there
may not be more than 20 manicuring students to each teacher.
Any school found violating this regulation ig declared to be
in violation of Montana Law.

(9) and (10) remain the same.

(11) Each cosmetology student must complete 300 hours of
basic training and each manicuring student must complete 80
hours of basic training before they shall be allowed to work
on the public.

(a)  Cosmetology &students ghall not be allowed more
than 8 hours per day for the first 300 hours of basic training
and manicuring students shall not be allowed more than 8 hours
per day for the first 80 hourg of basic training.

(b) Cosmetology Sstudents shall not be allowed more
than 16 hours of overtime per month and manicuring students
shall not be allowed mere than 16 hourg of cvertime per month.

(12) through (17) remain the same,

(a) The cosmetology student's required times continues on
the date of the re-enrollment unlegs over 60 days has lapsed
from the last date of attendance. The manicuring student's
required time continues on the date of the re-enrcllment
unless over 7 days has lapsed from the lastr~date of
attendance.

(18) Schools of cosmetology and manieuring may have
demonstrators. and lecturers other than their instructors
appear for class upon approval of the board. Such
demonstrators or lecturers may or may not hold Montana
cosmetologiset or instructor licenses, but must cenfine all
demonstrations and lectures to explanation of cosmetics, hair
products, procedures of cosmetology manicuring, pedicuring and
manicuring products, or health sanitation. Such demonstrators
or lecturers shall not teach or give. any personal assistance
to students and must use students and models when
demonstrating in the school.

{(19) will remain the same.

(20) At the entrance cf each school, a large legible
sign. with the words "School of Cosmaetology®, or "School of
Manicuring" shall be displayed. Each classroom shall have
similar signs with the words "Student Work Only" posted.

(21) through (23) will remain the same.

{24) ‘The board shall, in ite discretion, determine
whether the beauty salons, manicuring salons and schools of
cosmetology and manicuring are operated by the same person,
firm, co-partnership or corporation as separate and distinct
businesses and in arriving at such determination shall include
such factors as:
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(24)(a) through (25) will remain the same."
Auth: 37-31-203, MCA Imp: 37-31-311, MCA

6. The proposed amendment of 8.14.605 will amend the
title and text and will read as follows: (new matter
underlined, deleted matter interlined) (full text of the rule
is located at page 8-413, Administrative Rules of Montana)

8.14.605 CURRICULUM - B¥WDENTE COSMETOLOGY /MANICURING
STUDENTS (1) The hours for traini oY
cosmétologists shall be distributed as follows:

The hour schedule for cosmetologists will remain the
same.

(2) through (4){a) will remain the same.

{5) _The hours for training courses for manicurists shall
be 350 hours and distributed as follows:

Minimum Hours Minimum

of Technical Practical
Subject InsEruction Operations
Shop management, buriness 5

methods, law, rules and
shop etiquette

Cogmetology Chemistry 20
related to _manicuring

practices., (Shall in=-

clude the chemical compos-

ition and purpose of nail

care preparations.)

Bacteriology, sanitation 20
and sterilization, safety

precautions, anatomy and

physiclogy.

Water and oil manicures 20 40
including hand and arm

massage.

Complete pedicure, including 15 5
foot _and ankle massage,

Application of artificial 15 40 Nails
nails, liquid and powder

brush-ons.

Nail tips. 15 20 Nails
Nail wraps and repairs 10 15 Nails
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Additional Training Maximum Hours
(May include profes- of Additional
sional ethics, personal Training

hygiene, good grooming,
gsalesmanship, normal

cleanup dutieg, required
keeping of student daily
records, modeling, desk
and reception.) May

also include not more
than 8 hours credit for
field trips, Such field
trips must be under the
direct Bupervision of a
licensed cosmetolo in~
structor, Date, time and
description of field trip
shall bhe recorded on
student's daily record. 25

All students shall have completed the specified minimum
required hours and operations upon completion of the three

hundred £ifty hour course in not less than 9 weeke or more
than 12 weeks of training.

No credit of any type shall be given for time spent in
laundering towels or in washing or scrubbing floors, walls.
woodwork, toilste or windows. ‘ )

All curriculum requirements set by the board shall be
strictly complied with until rescinded or revised.
6) Any applicant who has completed 350 hours of

training for a manicurist license, 'and transfers to a school
of cosmetology will be granted 125 hours of credit towards the
required 2000 hour course for a cosmetologist {icense.”

Auth: 37-31-203, MCA Imp: 37-31-311, MCA

7. The proposed amendment of 8.14.606 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-414 and 8-415,
Administrative Rules of Montana)

"8.14.606 STUDENT REGISTRATION (1) will remain the

same
(a) Cosmetology students must submit Pproof of an
eighth grade graduation (diploma or certification);

(1) manicuring students must submit copy of high school
diploma or equivalency.

{b) will remain the same;

{a) ecertifieate of heateh issucd by a ricensed
physietany

dy (c) transfer students must submit a transcript of
hours; and
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¢e} (d) each student enrolling in a registered school
of cosmetology or manjcuring shall pay a registration fee
which will be made payable to the board of cosmetologists.

(2) and (3) will remain the same,

4% A ceudent whe transfers teo anrother scheeoi within
the some eiky will fewfei® 80 heurs of aseumuimted eredie-

€54 (4) A student enrolling in a school for the first
time must pay the registration fee.

{a) If a student withdraws and re-enrolls in another
school, he is required to pay the registration fee again.

(b) Each time a student withdraws and re-enrolls in the
same school, he is regquired to pay the registration fee again.

€63 (5) All cosmetology students who have been out of
school for a period of time in excess of 60 calendar days
would ferfeit 80 hours of accumulated credit for each month or
fraction thereof since the last day of attendance in a beauty
school.

(a) Al) manicuring students who have been out of school
for a period of time in excess of 7 calendar days would
forfeit 20 hours of accumulated credit for each week or
fraction thereof since the last day of attendance in a
manicuring scheel.

€73 (€) Students of cosmetology or manicuring may lose
credit for training time during which a school e#
essmetoiogy license is invalid.

€83 (7) Students entering intothe Armed Forces of the
United States may retain credit for their training time.

€93 (8) Students must comply with the rules of the
school ef ecommeteisgy and the state board.

€383 (9) Any student in any school ef essmetoiegy
may file a complaint with the department concerning the school
in which they are enrolled, provided the information follows
the board rules and is clearly and concisely given in writing
and signed by the complainant."”

Auth: 37-31-203, MCA Imp: 37-31-311, MCA

8. The proposed amendment of 8.14.608 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages B8-415 and 8-416,
Administrative Rules of Montana)

"8,14.608 INSTRUCTOR REQUIREMENTS - TEACHER~TRAINING

U

(1) through (5) will remain the same.

(6) All cadet teachers must register with the department
naming the teacher-training unit and school in which they are
enrolling and no credit for time will be allowed until the
office of the department has mgceived his or her mediemi
eereificate and enrollment spglication.

(7) will remain the same.
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(8) Upon completion of 568 650 hours of teacher-
training, cadet teachers must apply and take the first
available instructor examination."

Auth: 37-31-203, MCA Imp: 37-31-305, MCA

9. 'The proposed amendment of 8.,14.801 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-427,
Administrative Rules of Montana)

"8.14.801 INSTRUCTORS (1) through (9) will remain the
sSame.

€30) Applieants regissered for examination but feoy good
fauge eannok appea¥: must netify the effiee of the deparement
before the ennminntien date eor fovfeit theiy feoer

€223 (10) No temporary license shall be issued to
instructors.

Auth: 37+31-203, MCA Imp: 37-31-303, MCA

10. The proposed amendment of 8.14.802 will amend the
title and read as follows: (new matter underlined, deleted
matter interlined) (full text of the rule ig located at pages
8-427 and B-428, Administrative Rules of Montana)

"§.14.802 EXAMINERS - BFURENT EXAMINATIONS (1)
Examinations for opewakexr licenses shall be conducted by the
board or by examiners appeinted by the majority of the board
at least 2 4dmen a year and net meve than 6§ times & year at a
piace and time at places and times specifiad by the hoard.

{2) through (4) will remain the same. ‘

(5) Practical exsminations for cosmetologists shall
consist of actual demonstrations in dressing the hair and
other phases of cosmetology on :ive medeis m kins.

(a) Practical examinations for mani¢urieta 555;; consist
of actual demonstrations in nail care of the h feet
and the application and maintenance of artifici g%ilg:

(6) Written examinations shall cover each o e
branches of cosmetology or manicuring and cosmetology law and
rules taught in this state.

(7) and (8) will remain the same.

(9) Any Aapplicants who have has taken the
examination and failed any part therof, must notify the coffice
of the department of their desire to be re-axamined 38 25
days before the next examination and pay the fes.

€309 Appiieants registiered for the epandpetteons but for
geed eause saRnet appearr must metify the effiee of Ehe
deparement before the next epamination date or fovfeit the
faen

{10) Any manicurist applicant, failing twice to pass the
examination for a license to practice must take 35 hours of
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additional training at a registered school of manicuring,
approved by the board.

{11) 1In order to pass the examination given by the board
to practice cosmetology or manicuring an applicant must obtain
a grade of not less than 75% in the practical examination and
not less than 75% on the written theory.

(12) and (13) will remain the same."

Auth: 37-31-203, MCA Imp: 37-31-303, 308, MCA

11. The proposed amendment of 8.14.803 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-428 and 8-429,
Administrative Rules of Montana)

"8.14.803 QUALIFICATIONS FOR EXAMINATION « MONTANA
STUDENTS

(1) COSMETOLOGY STUDENTS

¢33 (a) To be eligible to take the examination the
applicant must be 18 years of age, a graduate of the eighth
grade and be of good moral character.

t¢23 (b) Applicants must have completed a continuous
course of theoretical study and actual practice of at least
2,000 hours, be in good standing and have received a diploma
from a registered school of cosmetology.

3y (c) No application for examination will be
accepted unless accompanied by the proper fees, credentials,
final examination grades received in the school, the hours
record showing that the 2,000 hours have been completed and
records showing that the student has heen enrclled for at
least 10 months.

(d) Temporary licenses must be returned to the office of
the department immediately if the applicant is unable to take
the examination and are not renewable.

(e) No temporary license to practice as an operator
shal]l be issued to any person who has taken the examination
and failed to pass.

(2) MANICURING STUDENTS

{a To be eligible to take the examination, the
applicant must be 18 years of age, a graduate of high school
or equivalent and must be of good moral character.

(b) Applicants must have completed a continuous course
of theoretical study and actual practice of 350 hours, be in
good standing and have received a diploma from a registered
school of manicuring,

(c) No application for examination will be accepted
unless accompanied by the proper fees, credentials, final
examination grades received in the school, the hours record
showing that 350 hours have been completed and records showing
that the student has been enrolled for at least 9 weeks.

{d) No temporary license shall be issued to manicurists.
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€47 (3) All Rappligations must be received by the
department at least 38 25 dlays prior to the examination date
and incomplete applications will be returned to the applicant.

¢53 (4) Applications received after closing date for
registration will be held until the follewing examination.

€63 (5) Applicants may not appear for examination
unless they have been notified.

€7y Temperary iisenses must be rekturned ko the offiee
of the department immediately if the appiieant is unsbie &o
take the examinationm amd are ne: remewnble-

{8} Ne temporary license se practice as an eperatey
shal: pe issued ko any persen whe has takem the eMamination
and failed ko pass-"

Auth: 37-31-203, MCA Imp: 37-31-304, MCA

12. The proposed amendment of 8.14.804 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-429,
Administrative Rules of Montana)

"8.14.804 EXAMINATION - OUT-OF-STATE STUDENTS ¢33
Applieatione for sut-ef-stnke sivdents must be fiied with the
effiee of the deparement at ieast 30 days prier e she
examinacion dates

(1) Student applicants from out-of-state must meet the
same requirements as Montana coswetolegy or manicupring
students.

2} Applieantions wiil net be aceeptad if the appiicant
in under 1B years of age and dees net have an eighth grade
edusations

(2)  Temporary licenses may be issued to out-of-state
cosmetology students, pending examination.

€3} Appiiestiens must be ecompicted preperiy and
acecompeanied with proper feen; certifizd hours recerd frem
aithey the geheosl where the student pttended oy a state beard
record shawing the studesnt compieted 2;-000 hours of suudy in a
regqimtered woameteiogy school and a ecereificate of health
insved by a registered lisensed physieian~

43 Applienmés wili be metified by the eoffise of the
deparement whem they may appeay £for the eHaminmetion:

{8} Temperary iieenses may be tssued &e euk-ef-state
ptudenka,; pending examinatien-"

Auth: 37-31-203, MCA Imp: 37-31-307, MCA

13. The proposed amendment of 8.14.805 will amend the
title and text and will read as folleows: (new matter
underlined, deleted matter interlined) (full text of the rule
is located at pages 8-429 and 8-430, Administrative Rules of
Montana)
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"8.14.805 APPLICATION - OUL-OF-STATE SOPERATORE
COSMETOLOGISTS ICURISTS

¢33 (a) To qualify for a license by examination, an
outwof-state eperater cosmetologist must submit an
application supplied by the department, a heaith sertifieate
birth certificate, proof of completing the eighth grade,
current ocut~of-state license and a board transcript. The
applicant will be credited for the number of hours currently
required in that state or the number of hours in the
transcript.

¢24 (b) operaters Cosmetologists with 2000 hours of
training are eligible for examination with the above
credentials plus the reguired fees.

¢33 (c) operaters Cosmetologists with 1500 hours of
training, plus the above credentials must also furnish a
notarized statement from a former employer showing credit for
at least 1 year experience as a cosmetologist, as approved by
the board.

€43 (d) operaters Cosmetplogists with 1000 hours of
training, plus the above credentials must furnish a notarized
statement from a former employer showing credit of at least 2
years experience as a cosmetologist, as approved by the board.

(e) A temporary license may be issued to out-of=-state
cosmetologists pending the next scheduled examination.

(2) MANICURISTS

(a) To qualify for examination, out-of-state manicurists
must submit an application supplied by the department, birth
certificate, high school diploma, or equivalent and a board
transcript. ‘The applicant will be credited for the number of
hours currently required in that state or the number of houre
in the transeript,

(b) Manicurists with 350 hours of training or more, are
eligible for examination with the above credentials plus the
required fees.

(c) Manicurists with less than 350 hours of training
shall furnish a notarized statement from a former emplover
showing proof of 6 months of confinuous experience as a
mnajcurigt. The board has the right to give final approval to
such experience.

¢85y (3) TFhe a Applicants shall take the practical
and written examinatione covering each of the branches of
cosmetology or manicuring and cosmetology law and rules,
administered by the board.

{63 (4) operaters Applicgpts tested and licensed in a
state which administers_m&tion provided by the
National Interstate Council of 3%ate Boards of Cosmetology,
Inc., and the applicant receiveqd a score which was in excess
of the minimum 2core required fey licemsure in Mentana, the
applicant need not take the writlen examdination but shall take
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the cosmetology law and rules portion of the written
examination and the practical examination.

€7y (5) An Any applicant from out-of-state whose
license hasg lapsed, must meet the requirements of the state of
Montana and satisfy the rules of the board. They must apply
and take the written and practical examination.

{8} A temperary license may be issued te esut-ef-megte
eperaters pending the nent scheduied examinations

9y (6) Operaters Applicants from foreign countries
will be granted a license on the same basis as out-of-state
eperators applicants."

Auth: 37-31-203, MCA Imp: 37-31-304, MCA

14. The proposed amendment of 8.14.807 will amend the
title and text and will read as follows: (new matter
underlined, deleted matter interlined) (full text of the rule
is located at page 8-431, Administrative Rules of Montana)

"2.14.807 TRANSFER STUDENTS - OUT-OF-STATE -

COSMETOLOGY%MANICURING
Wi T éiffa & game.

(2) Out-of-state students will be considered as being on
probationary training until the department has received and
reviewed their transcript of hours, registration card, heaith
eerEifiteate and/or any other papers or documents which the
board may deem necessary.

(3) will remain the same.

(4) Cosmetology T transfer students from other states
completing the necessary hours of training in Montana are
eligible to apply for a temporary license,

(5) Cosmetology 6 graduates or licensed operators from
other states that are enrolled in cosmetology schools in order
to receive the necessary amount of hours of training to take
the state board examination are eligible to apply for a
temporary license."

Auth: 37-31-203, MCA Imp: 37-31-304, MCA

15. The proposed amendment of 8.14.810 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located page 8-432, Administrative
Rules of Montana)

"8.14.810 ITINERANT COSMETOLOGISTS (1) and (2) will
remain the same.

{3) Itinerant cosmetologists performing their services
for compensation for demonstration, instructing, or selling
products or teaching methods or cosmetology skills are
required to apply and be licensed by the board. umiess under
the puspiees of the Seate Aspociatien of Cesmetelogy er iwm
affilinted uniten-

(4) and (5) will remain the same.
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(6) An itinerant license is valid umti} Deeember 3iaE
of the year in whieh #t ig ismued; howeverry each time the
licennsed itinerant esosmeboiogiat is im €Ehe state of Menkana
performing their serviees or shilis; they musk fite theiy
sgendn with the affise of the depavement: limited to 30 days
from date of isgsue."

Auth: 37-31-203, MCA Imp: 37-31-101, MCA

16. The proposed amendment of 8.14.812 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-433,
Administrative Rules of Montana)

"8.14,.812 DUPLICATE LICENSES (1) will remain the same.

(2) Any eesmeteieogiskt licensee may receive a duplicate
of their managerr eperavters; eor inamkrueker license upon
payment of a proper fee and a verified statement as to why
such a duplicate license is needed."

Auth: 37-31-203, MCA Imp: 37-31-304, MCA

17. The proposed amendment of 8.14.813 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-433,
Administrative Rules of Montana)

"8.14.813 LAPSED LIGENSE (1) will remain the same.

{(a) If a manicurist license has lapsed for a period of
up to 3 years, but no lenger tlan 3 yemrs, the license may be
renewed upon pavment of license fees plus penalty fees for
years due,

(b) In the event that a manicurist license has lapsed
for over 3 years, for any reason, it is required that such a
person must take a course of 60 hours of training in a
properly licensed school of cosmetology or manicuring,
providing certification thereof, make application, pay proper
fees and take the written and practical examination.

(2) through (6) will remain the same."

Auth: 37-31-203, MCA Imp: 37-31-322, MCA

18. The proposed amendment of 8.14.814 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-434 and B-435,
Administrative Rules of Montana)

8.14.814 FEES, INITIAL, RENEWAL, PENALTY AND REFUND FEES

(1) and (2) will remain the same.

(3) Temporary license fee for cosmetologists shall be
$10.00.

(4) Examination to practice shall be $40.00, plus $25.00
manager-operator or manicurist license fee.

(5) will remain the same.
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(6) Itinerant processing license fee shall be £70-=66
$30.00 plus $25-06 $5.00 manager-operator license foe,

(7) Reciprocal license shall be $100.00, plus $25.00
manager-operator or manicurigt license fee.

(8) through (10) will remain the same.

(11) Manager-operator and manicurist license fee shall
be $25.00.

(12) Cosmetologist £ salon and manicure salon license
fee shall be $35.00.

(13) will remain the same.

(a) manicuring school license fee shall be $100.00.

(14) through (22) will remain the same."

Auth: 37-31-203, MCA Imp: 37-31-323, MCA

19. The proposed amendment of 8.14.816 will amend the
title and the text and will read as follows: (new matter
underlined, deleted matter interlined) (full text of the rule
is located at pages 8~435 and 8-436, Administrative Rules of
Montana)

"8.14.816 SALONS - COSMETOLOGICAL/MANICURING (1)
Definition: A cosmetologVy Of Wmanicurist BEIOH 18 an
establishment or area wherein any branch of cosmetology or
manicuring is performed for compensation other than a school
of cosmetology or manicuring and no other function or service
shall be performed other than those described in 37-31-301,
MCA.

{(a) a licensed manicurist may weork in a cosmetological
sstablishment without a manicure salon license, providing
their service is limited to manicuring only.

{2) will remain the same.

(3) Cosmetology' or maniguring 8 salons either
clagsified as residential or business area salons must have a
separate entrance closed by a door.

(4} In order teo guarantee adeqguate service to the
public, there shall be in every cosmetology salon = minimum of
120 square feet per operator and there shall be in every
manicuring salon a minimum of 30 square feet plug a supply
area, per manicurist. The applicant must furnish the board
with a blueprint or scale drawing of the floor plan.

(5) will remain the same.

(a) After Beeembex 33, 3938, a All nevw residential
cosmetology or manicuring saloms shall have only outside
entrances and no open entrance into the residence.

(6) will remain the same.

(a) Cosmetology or manicurist B salons housed in a
multi-purpose building are required to be completely separate
from other established businesses.

(7) A saldn registration permits the operation of a
beauty or manicurist salon only in the premises which have
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been deacribed on the salon application reguired by the
department.

(8) will remain the same.

{(a) Al)l applications for registratijon for a beauty or
manicuring salon must be completed in its entirety, notarized
and sent inte the office of the department.

{(9) and (10) will remain the same.

(11) Every beauty or menicuring salon is required to
have at least ] licensed manager-eperater cosmetologist or
mgnicurist in attendance at all times that it is open for
business.

(12) will remain the same.

(13) It is the responsibility of the manager-eperater
cosmetologist or manicurist in charge to see that all rules
are complied with by all personnel.

(14) will remain the same."

Auth: 37-31-203, MCA Imp: 37-31-302, MCA

20. The proposed amendmemt of 8.14.1206 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page B-465,
Administrative Rules of Montana)

8.14.1206 TOILET FACILITIES (1) and (2) will remain the

same.
(3) Toilet rooms sheuld shall be at ieamt 35 square
feet in avea completely closed by walls and ceilings and
plumbing must comply with the Montana plumbing code.
(3){(a) through (4)(a) will remain the same."
Auth: 37-31-203, MCA Imp: 37-31-204, MCA

21. The amendments of numbers 2 through 17, 19 and 20
are proposed to conform with the authority to promulgate rules
for the gqualification and training of manicurists as a
separate licensing function granted to the Board of
Cosmetologists by the 1985 Legislature. The manicuring rules
are being incorporated within the current rule structure of
cosmetology to make them compatible with the present
cosmetology rules,

22. The amendment to number 18 regarding fees is
proposed because the board is setting fees for manicurists and
manicure establishments the same as for coametologists. At
this time, the board is unable to anticipate the number of
applicants that may apply for this separate phase of
licensing. The board has been requested to lower tha
Itinerant License fee by the Suppliers or Jobbers. At this
time, the board is unable to determine the effect this will
have on their overall fee structure. During the last 10 to 14
years, this license has been requested and issued to only
approximately 8 to 10 applicamts.

22-11/29/85 MAR Notice No. 8~-14-38



-1821-

23. Interested persons may submit their data, views or
arquments concerning the propoeed amendments in writing to the
Board of Cosmetologists, 1424 9th Avenue, Helena, Montana,
59620-0407, no later than December 27, 1985.

24. 1If a person who is directly affected by the proposed
amendiments wishes to express his data, views or arquments
orally or in writing at a public hearing, he must make written
reguest for a hearing and submit this reguest along with any
comments he has to the Board of Cosmetologists, 1424 9th
Avenue, Helena, Montana, 59620-0407, no later than December
27, 1985.

25. 1If the board recelves requests for a public hearing
on -the proposed amendments from either 10X or 25, whichever is
less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affectad, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those pérsons
directly affected has been determined to be 600 based on the
6000 licensees in Montana.

BOARD OF COSMETOLOGISTS
R, PRESIDENT

Certified to the Secretary of State, November 18, 1985
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HEARING AID DISPENSERS

NOTICE OF PUBLIC HEARING

ON PROPQSED AMENDMENTS AND
NEW RULES UNDER SUB-CHAPTER
4 and NEW SUB-CHAPTER 5
"CONCERNING CONTINUING
EDUCATION

In the matter of the proposed )
amendmente of 8.20.401 con- )
cerning traineeship require- )
ment and standards, B.20.402 )
concerning fees, 8.20.403 }
concerning examination, 8.20 )
404 concerning renewals, 8. )
20.405 concerning address )
change, 8.20.408 c¢oncerning )
code of ethics, 8.20.410 con- )
cerning hearings, and pro- )
posed adoption of new rules )
under sub-chapter & concern- )
ing diseciplinary actions = )
fines, purchaser recision )
rights and proposed adoption )
of new rules under sub- )
chapter 5 concerning contin- )
uing education )

TO: All Interested Persons.

l. On January 8, 1986, at 10:00 a.m. a public hearing
will be held in the conference room of the Department of
Commerce, at 1424 9th Avenue, Helena, Montana, to consider the
amendment and adoption of the above-stated rules.

2. The proposed amendment of 8.20.401 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-583,
Administrative Rules of Montana)

"8.20.401 TRAINEESHIP REQUIREMENT AND STANDARDS (1)
The traineeship apprentieeship period shall wexk be for
& 12 months as feliewss beginning upon notification of
successfully passing the written examination.

(a) Eeage ¥ The trainee shall work for 306 60 days
upder in the direet eontwei physical presence of a
licensed hearing ajd dealer dispenser (spohsor). He ernpet
tn apy way £ié oy tept ghe customew:

(b) Btage IF This kwratnee stnge iases for After 60
days+, the trajinee may engage in all activities allowed a
licensed hearing aid dispenser, but must work under, and be
regpongible te, the sponsor. During this period, the trainee
may do the testing necessary for the proper selection and
fitting of a hearing aid and make the impressions. During
this period the sponsor-deatey will make delivery and final
fitting.

(c) Eeage $I¥ The A trainee may engage in aii
activitien of A licensmed hearimg nid dealer: licensed less
than 90 days shall not make house calls, test the hearing or
dispense hearing aids unless his sponsor is physically present

22-11/29/85 MAR Notice No. 8-20-12



-1823~

with and supervising the trainees actions at all times. He
must; hewavars werk under and be vespersible to his sponser
for the follewing 90 daym-

tdy The absve stages musé be eompicted with ne imtewim
Eime lapse between seages- In Rhe evenk the traimee ieayves
his place of kwainimegr he loses senierity mnd must revert te
Beage Ix This wrule is8 subject 2o the appreval ef the beavd-

t5y Fer purposes of determining whether am appiieane
hes preperiy guaiified as a2 traindes the apprentieeship shaii
be in the effiece ef a liwenged dealer whieh offive ghmil be
open 40 weeks of the year &k least & hew¥s a day; 5 days &
weelt ard the licensed deater mumt ke avaiieble in that effiee
at ieast 3 and 172 days per weell uniess okharwise authorimaed
A speeifie oames by the boawd:

¢ey(2) Supervision of trainee. The dispenser
{spongor) will:

€¢3(a) peruse every fitting made by the traineeg.

Heyshe The gpongor shall approve the selection of the ear
mold, aid and choice of ear to fit.

¢2:3(b) The dispenser shall periodically go with the
trainee to see the fitting by a follow-up visit.

¢id23(c) The dispenser shall have personal contact
with the all customerg of the trainee who s experience
difficulty ¢e makisfy in hiassher fitting.

¢t2v3(d) The number of trainees shall be limited to no
more than two trainees for each licensed dispenser at any
given time.

{(3) Both the trainee and the sponsor must notify the
board in writing, of any break in training program, stating
reasons for such break in training or tepmination.

(4) A trainee who loses his or her sponsor for any
reason shall net continue in a trainee gtatus with & new
spongor uptil written notification is received by the board,
within 10 days of change, stating the reagons for such changs
in spongor. E

(5 A sponser of a trainee who desives to terminate the
responsibility of spohsorship shall give the trainee Written
Botice of such termipation, giving »easong, and shall
auggediately notify the board, in writing of such termination

£ _spohgorship.
? (6} When there is any bresk in a training program
sting more tharn 30 days, the trainee status terminates and
e traihee must makKe new application for original trainee
#tetus and pay fees as required.
(7) Trainees shall, if completing a sale$ contract

rchiase agreement, etc., sign Dis or her name, "trainee’
ggtar the name and license number on contract,

(8) Tralnees shall affix the designation "trainee” after

or her nage on all business cards, correspondence,
rt
d.

ising or any Written material concerning the hearing aid
w T
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Auth: 37-16=202, MCA Imp: 37-16-301, 405, MCA

3. The Board of Hearing Aid Dispensers is proposing teo
amend 8.20.401 Traineeship Requirements for compliance with
revisions in 37-16~405, MCA, which changed the time of
training period from 6 months to 12 months, requiring a
written examination to be passed prior to starting trainlng
period to determine the qualifications, ability and
determination of a trainee. The board feels that requiring
the written examination prior to the atart of training will
eliminate those persons who enter into the hearing aid field
for a brief time and also those persons who do not have the
ability to deal with the public and the hard-of-hearing or the
gkille necessary for a profession in the hearing aid industry.
The majority of complaints. received by the board in the past
year have been against trainees.

This rule also makes proviasions for termination of
training period and procedures in notifying the board of such
break in training pericd by both the trainee and licensed
sponsor providing for protection of both parties during this
¢ritical training stage.

The provision requiring a person to show his "trainee"
status on business cards, correspondence, etc. will alert
those prospective customers to the trainee's status in case
they wish a dispenser with more experience, which is for the
protection of the public.

4. The proposed amendment of 8.20.402 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8~583 and 8-583.1,
Administrative Rules of Montana)

"g8.20.402 FEES (1) Gepies of the iaw furmished by the
beard wiii eent $5-00 per sopys

Application Fee (includes initial written and $125.00
practical examination)

Re~examination-~written 40.00
Re-examination--practical (includes renewal of

trainee license) §5.00
Original license (upon passing examinations) 80.00
Renewal license 80.00
Copies of law and rules 5.00

(2) The $35+:00 fee paid by e €rainee covers his peried
of tyainecship and hin first gesk: Fatiure of Ethe fest wili
reequire an additstenal £45-00 ko renew his trainee iieenses
$100 of the application fee is refundable within first 60 days
after spplication, with $25.00 being retained for board
administrative costs.

tay Wher he passes the tesmt and is ticensedy he muse
buy an §86-:60 vreguiar iitecense-
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(3) All other fees payable to the board are non-
refundable. Fees paid for a temperary or permanent iieense
are net refundahie."

Auth: 37-16-202, MCA Imp: 37-16-202, 402, 405, MCA

5. Section 37=1-134, MCA allows liceneing boards to set
fees commensurate with program area costs. The above fees are
those the board has determined necessary to cover
administrative costs.

6. The propesed amendment of 8.20.403 will read as
follows: (new matter underlined, deleted matter interiined)
(full text of the rule is located at page 8-583.1,
Administrative Rules of Montana)

"8.20.403 EXAMINATION - PASS/FAIL POINT (1) €he
passing seore om the writéen examination shaii be 80%-
Appiienmés muet pass beth the wrikban amd eral pewkien: A
passyfai: on the éranl portion sheil be determined by a
majority veke of beard members presemtr All applications for
examination must be received in the office of the board 15
days prior tc examination date.

(2) The pasaing score on the written examination shall
be 70%. ] ‘

(3) Each section of the oral and practical examination
must be passed by a minimum grade of 70%. An applicant who
fails any section only has to retake section(s) failed.™

Auth: 37-16-202, MCA Imp: 37-16-403, MCA

7. The board changed the examination written score to
70% to comply with passing score on national and 37-16-405,
MCA as revised and to set a passing score on the
oral/practical portion of the examinadtion.

8. ‘The proposed amendment of 8.20.404 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page B-584,
Administrative Rules of Montana)

"8.20.404 RENEWALS (1) The licenses will run from July
lst to June 30th.

¢2) %£f o deater in licensed during the memth of Juner
he witi net be ehar¥ged a year'ls £eese TFhe menth of dJune wiil
be ineluded in the fellewinyg yeawis feas:"

9. The board did not feel that this was consistent with
new trainee and examination schedule that there will no longer
be anyone licensed in the month of June.

10. The amendment of 8.20.405 will read as follows:

(new matter underlined, deleted matter interlined) (full text
of the rule ig lbcated at page 8-584, Administrative Rules of
Montana)
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" 8.20.405 NOTIFICATION OF ADDRESS CHANGE (1) All
licensed dispensers shall notify the board of any change of
business address within 30 days after actual relocation and
shall notify the board when they have ceased doing business
within 20 days of the dissolution. A krainee muse netify the
board within 10 days of his ehange of addwessr Failure to so
provide notification &¢m eaeh ease shall constitute cause for
suspension or revocation of license."

11. This sentence is being deleted as all references to
trainees change of address are now covered in 8.20.401
Traineeship Rules,

12. The proposed amendment of 8.20.408 will read as
follows: (new matter underiined, deleted matter interlined)
(full text of the rule is located at pages B8-584 through 8-
586, Administrative Rules of Montana)

"8.20.408 CODE OF ETHICS (1) ..

(6) It shall be understood that any hearing aid
dispenser who shall engage in a home smolicitation sale shall
be expected and subject to the statutory requirements of the
Door to Door Sales Act as get out in Section 30-14-501 at seg
MCA. 3In thoese instanees wheve the sate ef a hearing aid is
neot subjest ke the PBssyr te Beor Saies Aet; the hearing aid
- dippenser shail be subjeat e the folilewing standards of
. aendustr

$a) The elient shaii have a 3 day peried commeneing
with the consummation of the esontwast wikthin vhish time ke
eaneel sush asnbract: In this gase and in the event that the
elient eleses his eptien ke eancei suech eonkrast; the hearing
atd dispenser musk then refund ¥he full dewn paymente-
Howevery if such oifent dees not eleet ke sameel within thie
eime but rather at téime of delivery of kthe hearimg aid deesdes
e refume Ho aesept sush hearing asd theny the hearing aid
deaier shall be entitied te heep up koy but ne more than
66700 sut of the dewn payment sy nay Reep any amoumt less im
sum ek the diseretion of the dealew:"

Auth: 37-16-202, MCA Imp: 37-16-411, MCA

13. The board is proposing to amend this section to
eliminate reference to standards of conduct which are now
covered under new rule entitled Purchase Recision Rights which
provides protection to the public by requiring specific
information be supplied to the hearing aid customer and
providing cancellation of contract with refunding methods and
dispenser retention of fees for expenses incurred.

14. ‘The proposed amendment of 8.20.410 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-586,
Administrative Rules of Montana)
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"8.20.410 HEARINGS (1) Any person appearing before the
board for a hearing in the denial or revocation of a license,
or a fine is entitled to counsel, witnesgses and all documents
they may choose to present. They shall be notified of the
time, place and date of such hearing and shall receive copies
of all charges by certified mail, at least 30 days prior to
the hearing date. They shall be allowed proper time and
consideration for the presentation of their case, during the
hearing. All correspondence with any individual appearing
before the board will be by certified mail."

Auth: 37-16-202, MCA Imp: 37-16-411, 412, MCA

15. To allow the board to discipline a trainee or
licensee and to implement provisions on fines provided under
Section 37-16-411, MCA.

16. The proposed new rules will read as follows:

"I. DISCIPLINARY ACTIONS -~ FINES (1) The board
reserves the discretion to take appropriate disciplinary
action provided for in Section 37-1-136 and 37-16~411, MCA,
againet a licensee who has violated any law or rule of the
board, and to decide on a case by case bagis the type and
extent of disciplinary action it deems appropriate applying
the following considerations:

(a) the seriousness of the infraction; .

(b} the detriment to the health, safety and welfare of
the people of Montana; and

(¢) past or pending disciplinary actions relating to the
licensee.

(2) The board may impdse one or more of the following
sanctions in appropriate cases:

{a) revocation of a license;

{b) s=uspension of its judgment of revocation on terms
and conditions determined by the board;

(c) suspension of the right to practice for a peried not
exceeding 1 year;

(d} placing a licensee on probation;

{e} public or private reprimand or censure of a
licensees;

(£) limitation or restriction of the scope of the
license and the licensee's practice;

(g) deferral of disciplinary proceedings or imposition
of disciplinary sanctions;

{(h) ordering the licensee to successfully complete
appropriate professional training; or

i) imposition of a fine or fines not to exceed $500 per
incident of violation.

(i) fines will be determined by the board on an
individual per case basis. ) )

(ii) fines must be paid within 30 days of notification
from the board.
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(iii) failure to pay the fine and assessments for
violation(s) may result in non-renewal of license or an
additional 10% of the amount of fine assessment for each month
that the fine is not paid.

(iv) fines imposed against a trainee are the
responsibility of the sponsoring licensed hearing aid
dispenser in accordance with (iii) above.

(3) When a license is revoked or suspended, the licensee
must surrender the license to the board."

Auth: 37-1-136, 37-16-202, MCA Imp: 37-16-411, MCA

"Il. PURCHASER RECISION RIGHTS (1) The client shall
have a 3-day period commencing with the consummation ¢f the
contract within which time to cancel such contract. 1In this
case and in the event that the client elects his option to
cancel such contract, the hearing aid dispenser muzt then
refund the full down payment.

{Z) If the client does not elect to cancel within 3
days, but, rather at time of delivery of the hearing aid,
decides to refuse to accept such hearing aid, then the hearing
aid dispenser shall be entitled to keep up to, but no more
than, 10% of the purchase price or may keep any amount less in
sum at the discretion of the dealer.

(3) Every retail agreement for the sale of a hearing aid
shall contain or have attached the following notice in ten
point boldface type or larger. 'Notice to Buyer (1) Do not
sign this agreement before you read it or if any spaces
intended for the agreed terms, except as to unavailable
information, are blank. (2) You are entitled to a copy of
this agreement at the time you sign it. (3) You may cancel
this agreement if it was solicited in person, and you sign it,
at a place other than the seller's business address shown on
the agreement, by sending notice of such cancellation by
certified mail, return receipt reguested, to the seller at his
address shown on the agreement, which notice shall be posted
not later than the third day (excluding Sundays and holidays)
following your signing this agreement; you must return or make
available to the seller at the place of delivery any hearing
aid, in its original condition, received by you under this
agreement.' ‘Additional Rights: In addition to the rights and
remedies provided for under the above circumstances, you, the
purchaser, have the right to rescind the transaction for other
than the seller's breach if: (a) you consult a licensed
physician and such licensed physician advises you against the
purchase or use of a hearing aid and specifias in writing the
medical reason for such advice. (b) You return the hearing
aid or hold it at the seller's dispesal and the hearing aid is
in its original condition lesw normal wear and tear, and you
gand a notice to the licemnmee at his regular place of business
by certified mail, return resespt requessed. The notice
should state that the transastiom im» caneelled and must be
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mailed not later than 30 days following the date of delivery.
Such notice shall include a copy of the physician's signed
statement. (¢) In the event of cancellation, the licensee
must, without further reguest, refund to you within 10 days
after such cancellation, all deposits, including down payment,
less 10% of the total purchase price and less the reasonable
price of ear molds if any. He must also return all goods
traded in by you on account or in contemplation of the sale
less any reasonable costs actually incurred in making all such
goods so traded in ready for resale. (d) You the buyer,
shall incur no additional liability for such cancellation.'"
Auth: 37-16~202, MCA Imp: 37-16-303, MCA

"III. CONTINUING EDUCATION REQUIREMENTS (1) The
licensee must present evidence satisfactory to the board of
having completad at least 4 clock hours of continuing
education. Such evidence must be presented by June 30th of
each year.

(2) Continuing education coursaes recognized by the board
pertaining to fitting and dispensing hearing aids include
those sponsored by the Montana Hearing Aid Society, the
National Hearing Aid Society, the National Institute of
Hearing Instruments Studies, the American Speech-Language
Hearing Association, the American Conference of
Budioprostholegy, the Montana Speech and Hearing Association,
college courses, and other such programs approved by the
board.

(3) A dispenser who is first licensed within the 12
months immediately preceding the annual renewal date will not
be required to meet the continuing education reguirements
during that 12 month period.

(4)  Four clock hours credit will be recognized for
published books and articles which contribute to the
professional competence of the licensee.

(5) Four clock hours will be recognized for each year of
full time research by the licensea,.

(6) Credit recognition will not be granted for
coursework which is substantially similar to coursework which
was successfully completed in the preceding 2 years &nd used
to meet the continuing education requirements of the board.

(7) Clock hours cannot be accumulated and transferred to
another fiscal year."

Ruth: .37-16-202, MCA Imp: 37-16-407, MCA

"IV. STANDARDS FOR APPROVAL (1) Summaries of the
courses and resumes of those teaching must be submitted to the
board for approval. .

(2) The course content shall be related to the use of
hearing aids for aiding or compensating the hearing impaired
and shall include subject matter related to current
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developments in the practice of fitting, testing or dispensing
hearing aids.

(3) Teaching methods for each course or program shall be
described, e.g. legture, seminar, audiovisual, simulation,
pretest, posttest, etec.

{4) Each course or program shall clearly state the
educational objective that can be realistically accomplished
within the course and the number of clock hours which may be
obtained by completion of a specified course.

(5) Instructors shall be gualifed to teach the specified
course content by virtue of their prior education, training,
and experience. A resume of each instructor's qualifications
shall be forwarded with the application for approval 30 days
prior to the occurrence of the course.

(6) New product seminars are subject to approval by the
board.

(7) Sales training seminars will not be accepted for
continuing education credit."

Auth: 37-16-202, MCA Imp: 37-16-~407, MCA

"V. EXCEPTIONS (1) Licensees who have not complied
with the education requirements may not be issued a renewal
license unless such person is granted an exception upon
written application to, and approved by, the beard.

(2) The board reserves authority to make written
exception for reasons of individual hardship including health,
military service, foreign residence, retirement or
inaccessibility to programs,

(3) A licensee who submits medical proof from his or her
attending physician that he or she or a member of the
licensee's immediate family suffered a serious or disabling
illness or physical disability which prevented the licensee

rom complying with the requirements of the board during the
12 months immediately preceding the annual license renewal
date, may be granted an exception.”

Auth: 37-16-202, MCA Imp: 37-16-407, MCA

"VI. PROOF OF ATTENDANCE (1) Licensees must provide
written proof of attendance and completion of approved course
for renewa)l of license. Proof must include a statement giving
the sponsoring organization; location and dates; course name;
instructor; name of licensee; number of clock hours completed,

(2) Forms must be properly signed by the course
instructor, monitor and licensee verifying attendance at the
particular course.

(3) Forms are available from the board office.

(a)} application for course approval

(b) verification of continuing education attendance

(¢) request for exception and waiver."
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Auth: 37-16-202, MCA Imp: 37-16-407, MCA

17. The proposed adoption of the new rule on
Disciplinary Actions - Fines ig to allow the board to
discipline a trainee or licensee and to implement provisions
on fines provided under Section 37-16-411, MCA.

The board is proposing the adoption of the Continuing
Education rule to implement new statutory authority in Section
37-16=-407, MCA, requiring four hours of continuing education
annually. The proposed rule grants broad approval to certain
organizations for continuing education programs, provides
standards for approval, allows exceptions to meeting the
continuing education for health or hardship reasons and
requires proof of attendance to be filed with the board for
monitoring licensees continuing education credits per year.

18. Interested persons may submit their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Board of Hearing Aid Dispensers, 1424 9th Avenue, Heélena,
Montana, 59620-0407, no later than December 27, 1985,

BOARD OF HEARING AID
DISPENSERS

DUDLEY ANDERSON
CHAIRMAN

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, November 18, 1985.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BPEFORE THE BOARD OF REALTY REGULATION

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION
adoption of a new rule con- ) OF NEW RULE CONCERNING CON~-
cerning continuing education ) TINUING EDUCATION

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons,
1. On December 29, 1985, the Board of Realty Regulation
proposes to adopt a new rule concerning continuing education.
2. The propesed new rule will read as follows:

"I. CONTINUING EDUCATION (1) Each and every real
estate licensee is hereby required to receive and successfully
complete a minimum of 15 classroom or equivalent hours of
continuing education in any twe (2) year period.

(2) Proof of conformance must be submitted to the Board
prior to imsuance of the licensee's renewal license at the
conclusion of (any) two (2) year pariod.

{3) ©Only thoae courses approved by the board may be
counted as and considered for continuing education purposes.

(4) Passage of an examination may not be required for
the successful completion of an approved course for continuing
education purposes.” :

Auth: 37-51-202, 203, 204 (3), MCA Imp: 37~51-202, MCA

3. The new rule is being proposed to conform with Senate
Bill 146 (Chaptexr 269 of the Laws of 1985) which contained
authorization for the board of realty regulation to adopt
continpuing education requirements for all licensees.

The bhoard of realty regulation believes that in order to
fulfill the purpose of the board to "safeguard the public
interest . . . and to require the maintenance of high
standards in ethical practices by all real estate licensees"
that the foregoing rule be adopted.

4. Interested personsg may subrit their data, views or
arguments concerning the proposed adeoption in writing te the
Board of Realty Regulation, 1424 9th Avenue, Helena, Montana,
59620-0407, no later than December 27, 1985.

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he haz to the Board of Realty Regulation, 1424 9th
Avenue, Helena, Montana, 59620-0407, no later than December
27, 1985,

6. If the board receives requests for a publi¢ hearing
on the proposed adoption from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed adoption, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
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directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten parcent of those persons
directly affected has been determined to be 510 based on the
5100 licensees in Montana,

BOARD OF REALTY REGULATION

Certified to the Secretary of State, Nevember 18, 1985.

MAR Notice No. 8-58-21 22-11/29/85



-1834-

STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA BOARD OF HOUSING

In the matter of the publishing of )}
an annual policy statement report by)
the Montana Board of Hpusing with )
respect to housing, development,

and low income housing assistance

} NOTICE OF
}
which such board will follow for )
)
)

PUBLIC HEARING

issuing qualified mortgage bonds
and mortgage credit certificates,

TO: All interested persons,

1. Oon December 17, 1985, at 10 o'clock a.m., a public
hearing will be held in the conference room of the Board, 2001
Eleventh Avenue, Helena, Montana, to consider the publishing of
an annual policy statement report by the Montana Board of
Housing (the "board") with respect to housing, development, and
low income housing assistance which the board will follow in
issuing qualified mortgage bhonds and mortgage credit
certificates.

2, The proposed annual policy statement report does not
replace or modify any section currently found in the
Administrative Rules of Montana,

3. (a) Section 103A of the Internal Revenue Code
provides in substance that the Governor, as elected
representative of the Montana Board of Housing, shall publish
and file with the Secretary of the U.,S, Treasury a report which
includes (i) a statement of the policies with respect to
housing development and low-income housing assistance which the
board is to follow in issuing qualified mortgage bonds and
mortgage credit certificates and (ii) an assessment of such
governmental unit during the preceding l-year period preceding
the date of the report with (I) the statement of policy on
qualified mortgage bonds and mortgage credit certificates that
was set forth in the previous report, if any, of an applicable
elected representative of such governmental unit, and (II) the
intent of Congress that state and local governments are
expected to use their authority to issue qualified mortgage
bonds and mortgage credit certificates to the greatest extent
feasible (taking into account prevailing interest rates and
conditions in the housing market) to assist lower income
families to afford home ownership before assisting higher
income families,

(b) A copy of the entire proposed annual policy statement
report may be obtained by contacting Jay F. McLeod, the admin-
istrator of the Montana Board of Housing, 2001 Eleventh Avenue,
Helena, Montana.

4. The beoard is proposing to publish an annual policy
statement report to comply with the United States Tax Reform
Act of 1984, (Pub. L. 98-369%, 98 Stat, 901)

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
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Jay F. McLeod, the administrator of the Montana Board of
Housing, 2001 Eleventh Avenue, Helena, Montana 59620, no later
than December 24, 1985,

6. Jay F. McLeod, the administrator of the Montana Board
of Housing has been designated to preside over and conduct the
hearing.

7. The authority of the board to make the proposed
annual policy statement report is based on section 90-6-104,
MCA, and the report implements section 90-6-106, MCA.

MONTANA BOARD_‘ OF HOUSING
: RS

N N

Certified to the Secretary of State _ November 18, 1985 ,
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STATE QF MONTANA
i DEPARTMENT OF COMMERCE
BEFORE THE SCIENCE AND TECHNOLOGY DEVELOPMENT BOARD

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
adoption of rules pertaining )} THE PROPOSED ADOPTION OF RULES
to the operations of the )} I THROUGH XXXVIX PERTAINING
Science and Technology Develop=- ) TO THE OPERATIONS OF THE
ment Board ) SCIENCE AND TECHENOLOGY

) DEVELOPMENT BOARD

TO: All Interested Persons.

1. On December 19, 1985, at 10:00 a.m., a public hearing
will be held in the conference room of the Department of
Commerce, at 1424 9th Avenue, Helena, Montana, to consider the
adoption of new rules ! through XXXVIX pertaining to the
operations of the Science and Technology Development Board.

2. The propqggg new rules will read as follows:

"I. ORGANIZATIONAL RULE (1) The Montana science and
technology development board (the "board") was created in 1985
by section 90-3~101 through 90-3-304 and 2-15~1810, MCA.

(2) The board consists of 15 members appointed by the
governor in the manner proscribed in sectjon 2-15-124, MCA.
By statute the board must be chosen from people with broad
interest and experience in science and technology and the
application of such interest and experience to economic
development in Montana. At least 1l members of the board must
be from the private sector,

(3) The board is attached to the department of commerce
(the "department") for administrative purposes. The
department selects, prescribes the duties for, and supervises
staff to administer board activities.

(4) The board is designated a quasi-judicial board for
purposes of section 2-15-124, MCA, except that section 2~15-
124(1) does not apply.

(5) Ingquiries regarding the board may be addressed to
the Montana Science and Technology Development Board,
Department of Commerce, Capitol Station, Helena, Montana
59620. The board's street address is 1424 Ninth Avenue,
Helena, Montana."

Auth: 2-4-201, MCA 1Imp: 2-4-201, MCA

"11. PROCEDURAL RULES The board hereby adopts and
incorporates by reference the attorney general's model
procedural rules (ARM 1.3.101 through 1.3.233). A copy of
these rules may be obtained from the board's offices. The
review of proposals for and the making of technology
investments by the board will not be considered contested
cases a5 contemplated by the model procedural rules or for
purposes of sections 2-4-601 through 2-4-711, MCA, of the
Montana Administrative Procedure Act."

22-11/29/85 MAR Notice No. 8-122-1



-1837-

Auth: 2-4-201, MCA Imp: 2~4-201, MCA

"I11. CITIZEN PARTICIPATION RULES The board hereby
adopts and incorporates by reference the department's citizen
participation rules as set forth in ARM 8.2,201 through
8.2.206; except that information relating to trade secrets and
other proprietary matters and private fipancial information
will be held in confidence as specified in following
provisions of these rulaes. A copy of the department's rules
regarding citizen participation may be obtained from the
board's offices.”

Auth: ' 2-3-103, MCA Imp: 2-3-103, MCA

"1V. DEFINITIONS As used in these rules, unless the
context or subject matter clearliy requires otherwise, the
following worde and phrages havée the following meanings:

(1) 'Administrator' means the person selected by the
department to administer technology investments or his
designee, )

(2) 'Board' means the Montana science and technology
development board created by section 2-15-1810, MCA.

(3) ‘'Department' means the department of commerce
created by section 2-15-1801, MCA.

(4) ‘Executive committee' means the committee composed
of board members and appointed by the board chairman which
makes recommendations to the board as to the funding of
technology development prejects,

(5) ‘'Investment agreement' means the final formal
agreement between the board and an applicant for technology
investment,

(6) 'Investment committee' means the committee composed
of board members appointed by the board chairman vwhich makes
technological and financial evaluatione of technology
development projects proposed to the board for a technology
investment.

(7) 'Technology development projact' means an activity
designed to discover, develop, transfer, utilize, or
commercialize new technology in order to strengthen and
enhance econcmic development in Montana.

(8) ‘Technology investment' means an award of funds for
a technology development project to stimulate Montana's
economy. Technélogy investments are not investments of public
funds for purposes of Article VIII, Section 13, of the Montana
Constitution, or Title 17, Chapter 6, Montana Code Annotated,
relating to the unified investment of public funds, but are
investments of public resources intended to encourage
technologically based economic development that may eventually
result in a financial return on those investments.

(9) 'Technology transfer committee' means the committeae
composed of board members and appointed by the board chairman
which makes recommendations to the board as to the need for
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and funding of technology transfer projects and technical
assistance activitiea."
Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"V. PURPOSE The purpose of the board is to strengthen
and diversify Montana's economy by establishing a
public/private sector partnership to encourage scientific and
technological development within the state in order to keep
pace with a transforming economic structure and to create new
jobe or preserve existing jobs and to expand small business
opportunities.™

Auth: 90-3-203, MCA Imp: 90-3-203, MCa

"VI. OFFICES AND COMMITTEES In addition to the
chairmanship, the board may establish other offices and
committees and select board members to fill these positions."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"VIl. TECHNICAL ADVISORY COUNCILS (1) The chairman of
the board may recommend to the governcr the appointment of
technical advisory councils pursuant to section 2-15-122, MC3,
for the purpose of providing advice to the board on selected
topicse. In making these recommendations, the chairman will
congider the scientific and technological expertise of
candidates and seek appropriate reprasentation from the
scientific and academic community.

(2) Advisory council members are entitled to receive
reimbursement for travel expenses as provided in section 2-15-
122, MCA."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"VIII. POWERS AND DUTIES The Board will:

(1) establish policies and priorities that will expand
and develop the use of science and technology for economic
development in Montana;

(2) provide technical assistance for the transfer of
technology to Montana businesses in order to encourage the use
of new technology by Montana business and industry;

{(3) make technology investments in technology
development projects in the following areas that have short-
or long-term potential to stimulate economic development in
Montana:

(a) research capability development,

(b) applied technology research,

(c) technical assistance and technology transfer, and

(d) seed capital awards for development and
commercialization of new products and proceases;

{4) accept grants or receive devises of money or
property to be used in Montana for technology investments
described in these rules;
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(5) submit to the governor and the legislature a report
describing the board's programs and accomplishments by
November 1 of each even-numbered year or at the request of the
governor."

Auth: 90-3~203, MCA Imp: 90-3-203, MCA

"IX. ELIGIBILITY Applicants eligible for technology
investment by the board include non-profit and for-profit
institutions, businesses or industries located in or planning
to locate in Montana, and educational institutions
incorporated or unincorporated within the state."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"X. USE IN MONTANA All projects funded by the board
shall be carried out in Montana. Investment agreements will
provide penalties for the violation of this regquirement."”

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XI. INVESTMENT RESTRICTION Technology investments may
only be used by the funding recipient to carry out the purpose
for which the technology development project was funded, and
the funding recipient must agree to use jits best efforts to
undertake all actions required to carry out the purpose for
which the projects were funded."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XI1. PRRJECT SOLICITATION Froposals for technology
investments will be accepted by the board on a continuous
basis and may be submitted at any time."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"X111. PRELIMINARY PROCEDURES Any applicant seeking a
technology investment shall schedule an appointment with the
administrator prior to submitting a formal written proposal.
The administrator will advise the applicant in the preparation
.of the formal propomsal." .

Auth: 90=-3-203, MCA Imp: 90-3-203, MCA

"XIV. FORMAL PROPOSAL Formal proposals for technology
investments shall be made by delivering 16 copies of a
proposal to the Montana Science and Technology Alliance,
Department of Commerce, 1424 Ninth Avenue, Helena, Montana
59620. Guidelines for preparing formal proposals to the board
are available at the board's office."

Auth: 90-3=203, MCA Imp: 90-3-203, MCA

"XV. ADMINISTRATOR REVIEW The administrator will review
each proposal in a timely manner to determine whether it is
complete and satisfactorily meets board eligibility guidelines
and will notify the applicant of any deficiencies in the
proposal.”
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Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XVI. ELIGIBLE APPLICANT 1f a completed proposal is
determined by the administrator to be eligible for board
consideration the administrator will transmit the proposal,
together with a summary of issues and recommendations for
action, to the investment committee.”

Auth: 90=3-203, MCA Imp: 90-3-203, MCA

"XVII. INVESTMENT COMMITTEE (1) The investment
committee will conduct both a technical evaluation and a
financial evaluation of the proposal. Upon completion of this
review the committee will decide whether to recommend
approval, modification or disapproval of the proposal.

(2) If the committee does not recommend the proposal for
funding, the applicant may request full review of the propeosal
by the executive committee.

(3} I1f the committee recommends that a proposal be
approved, it will forward the proposal to the executive
committee.

(4) If the committee recommends that a proposal be
modified, the applicant will be consulted as to whether the
modificatione are acceptable, If the modifications are
acceptable, the modified proposal will be forwarded to the
executive committee with a recommendation of approval. If the
modifications are not acceptable to the applicant, the
investment committee will recommend the withdrawal or approval
of the unmodified proposal."”

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XVIII. EXECUTIVE COMMITTEE The executive committee of
the board will meet at the call of the chair prior to full
board meetings and will process all proposals for technology
investments to be considered for action by the board. The
executive committee will schedule proposals forwarded to it by
the investment ¢ommittee for consideration by the board at its
next regularly scheduled meeting. If a proposal has been
deemed to be ineligible or inappropriate for board investment,
the executive committee, upon request of the applicant, will
conduct a full review of the proposal to determine whether the
decigion of the investment committee should be concurred in.
If the executive committee disagreeas with the investment
committee’'s recommendation, the executive committee may
schedule the proposal for consideration by the beard.

Auth: 90-3-203, MCA Imp: 90=-3-203, MCA

"XIX. BOARD ACTION (1) If the investment committee
recommends that the board approve a proposal, the executive
committea will place the proposal on the agenda for the
board's next meeting. The board will meet at least gquarterly
for the purpcse of considering these proposals.
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(2) The meetings of the board are open to the public
with the exception that procedures will be followed to protect
the confidentiality of any information considered proprietary
and confidential by the applicant as hereinafter set forth.

(3) After the board has duly considered a proposal, it
will make a decision by open ballot as to whether the project
will be funded. The board may vote to:

{(a) invest in the proposal as recommended;

(b) invest in the proposal provided certain conditions
are met; :
(¢) invest in the proposal for a larger or smaller

amount;

(d) refer the proposal back to the applicant for
revisions; or N

(e) reject the proposal as not appropriate for
technology investment.

All decisions by the board are final."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XX. APPLICANT PARTICIPATION (1) At all stages of the
review process, the applicant will be kept fully informed of
the progress of the applicantion. The applicant may attend or
be asked to attend the committee meetings when the application
is beind considered and reviewed.

(2) The applicant will be expected to attend the board
meeting at which the application will be given final
consideration., The applicant should be prepared to answer
gquestions concerning the proposal at any stage of the
application review process."” :

Auth: 90-3-203, MCA Imp: 90~-3-203, MCA

"XXI. INVESTMENT AGREEMENT Upon approval of a proposal
by the board, the applicant must enter into a formal
investment agreement with the board before any technology
investment will be made by the board. Each aygreement will be
negotiated on a case-by-case basis. Sample contract documents
will be available at the board's office for review by
applicants."

Buth: 90-3-203, MCA Imp: 90-3-203, MCA

"XX11. PAYBACK OF INVESTMENT As part of the investment
agreement, the board will reguire payment of a return that it
considers commensurate with the risk of its original
technology investment. The terms of the payback arrangement
will be negotiated as part of the investment agreement."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XXIII. MONTHLY/QUARTERLY REPORTS (1) Once a
technology investment has been made, the funding recipient
shall, at the discretion of the administrator, submit to the
board monthly or quarterly financial reports or both

MAR Notice No. 8-122-1 22-11/29/85%



-1842-

containing comparisons of budget expenditures to actual
expenditures. These reports must be prepared in accordance
with generally acceptable accounting procedures., Further, the
monthly or guarterly reports must briefly describe the
progress made in meeting the objectives of the project. These
reports are due within 15 days of the end of each calendar
month or guarter.”

Auth: 90-3-203, MCA Imp: ©90-3-203, MCA

"XX1V. ANNUAL REPORTS Within 60 days of the expiration
of each calendar year, funding recipient shall submit to the
board an annual financial statement compiled and reviewed by
an independent certified public accountant or appropriate
public official. At the discretion of the adminlstrator an
annual technical report describing the progect s progress in
meeting its objectives may also be required.”

Auth: 90-3-203, MCA 1Imp: 90-3-203, MCA

"XXV. FINAL REFORT The funding recipient shall submit
to the board a final project report within 60 days of the
termination of the investment agreement.”

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XXVI. ANNUAL COMMERCIALIZATION REPORT Once a project
has reached commercialization, a recipient shall submit an
annual report which describes the commercial results of the
product, process, or aystem which has resulted from the
project."

Auth: 90-3-203, MCA Imp: 20-3-203, MCA

"XXVII. FAILURE TO COMPLY The failure by a funding
recipient to comply with the reporting requirements of the
investment agreement will be considered a breach of the
agreement and may result in jts termination by the board."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XXVIII. MONITORING OF PROJECT In addition to the
required reports, board members and department staff may visit
the location of the funded project te observe firsthand the
progress of the project. Such visits will be conducted with a
view toward protecting the confidentiality of confidential and
proprietary information designated as such by the funding
recipient as hereinafter set forth."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XXVIX. MATCHING FUNDS (1) Matching funds are required
for all technelogy investments except theose for technology
transfer and technical assistance.

{(2) To qualify as matching funds a proposed contribution
must consist of private or governmental funds other than funds
appropriated from state sources.
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(3) The matching contribution required by this rule must
have a value of at least 100 percent of the investment
requested f£rom the board."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XXX. DOCUMENTATION After a propesal is approved for a
technology investment by the board but before any state funds
are dispersed, the applicant must document the receipt of
matching funds.

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XXXI. RIGHTS TO INTELLECTUAL PROPERTY All intellectual
property rights including any patents, copyrights, trademarks,
and trade secrets developed by the funding recipient with use
of funds provided by the board will be owned by the
recipient."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"¥XXII. RESTRICTION ON INVESTMENT No portion of the
technlogy investment received by the recipient may be used by
persons other than the recipient to develop intellectual
property rights."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XXXIII. EMPLOYEE AGREEMENTS The funding recipient
shall require each of its employees, agents, independent
contractoers and others who might reasonably be expected to
acquire intellectual property rights in connection with a
technology investment to sign an agreement with the funding
recipient, subject to approval by the board, whereby these
persons assign any and all such rights to the funding
recipient vhere any invention, discovery, improvement or other
intellectual property is conceived, created, or reduced to
practice during the term of the investment agreement."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XXXIV. PROPERTY OWNERSHIF 1In the event that any board
funds are used to purchase equipment, title to such egquipment
will reside with the recipient, but the board may require that
it be assigned s purchase money security interest in the
egquipment.”

Auth: ©0-3-203, MCA Imp: 90-3-203, MCA

"XXXV. CONFIDENTIAL INFORMATION (1) It is understood
that the funding recipient may develop business, technical and
other information which the recipient deems proprietary and
confidential. (hereinafter referred to collectively as
"preprietary information".)

(2) Proprietary information delivered to the board or
department with a proposal or otherwise shall be designated in
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writing or by appropriate stamps or legends, to be of a
proprietary or confidential nature.

(3) The board and employees of the department having
accesa to confidential information will use their best efforts
to keep in confidence and to prevent the disclosure to any
unauthorized person of this information."

Auth: 90-3=-203, MCA Imp: 90-3-203, MCA

"XXXVI. NON=-PROTECTABLE PROPRIETARY INFORMATION
Proprietary information does not inciude information which is:

(1) in the public domain at the time it was disclosed or
later becomes part of the public domain without disclosure of
such information by the board orxr the department; or

(2) was known to the board or department at the time of
disclosure; or

{3) is disclosed with the written approval of the
applicant or funding recipient; or

(4) Dbecomes known to the board or department from a
séurce other than the applicant or funding recipient."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XXXVII. OPEN MEETING EXCEPTIONS Any meetings of the
board, any members thereof, or department personnel where
persons other than the applicant, or funding recipient or
their agents or employees are present will be held under the
condition that proprietary information will not be disclosed
to such other persons without the prior written consent of the
owner of the proprietary information. Except where this
consent has been given, the public will be excluded from the
portion of meetings during which proprietary information is
being discussed."

Auth: 90-3-203, MCA Imp: 90-3-203, MCA

"XXXVII1. INVESTMENTS PROHIBITED Board members may not
personally apply for or receive board funds, except as
provided in section 2~15-124, MCA. If an organizetion with
which a member is affiliated applies for board funds, the
member must disclose the nature of the affiliation and may not
participate in the decision-making process of the board
regarding the application."

Auth: S0-3-203, MCA Imp: 90-3-203, MCA

"XXXVIX, NONAPPLICABILITY The provisions of section 2-
2-201, MCA, do not apply to board members."
Auth: 90~3-203, MCA Imp: 90-3-203, MCA

3. The board is proposing these rules pursuant to the
mandate of section 90-3-203(6), MCA, to implement the science
and technology development investment program established by
sections 90-3~101 through 90-3-303, MCA. These rules are
needed to, among other things: a) establish procedures for
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the conduct of board business; b) provide for technology
investnenta; ¢) protect the confidentiality of trade secrets
and business and financlal information provided by applicants;
and d) establish eligibility and matching fund regquirements
for technolegy investments.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Bcienca
and Technology Development Board, Department of Commetrce,
Capitol Station, Helena, Montana 59620-0407, no later than
December 27, 1985.

5. The hearing will be premided over by the board or its
designee.

SCIENCE AND TECHNOLOGY
DEVELOPMENT BOARD
R. STEPHEN BROWNING

Certified to the Sacretary of State, November 18, 1985.
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BEFORE THE DEPARTMENT OF LAHOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED
adoption of minimum wage rates) ADOPTION OF MINIMUM WAGE
to be paid on publie contracts) RATES ON PUBLIC CONTRACTS

(standard prevailing rate of ) NO PUBLIC HEARING
wages), pursuant to 18-2-402, ) CONTEMPLATED
MCA, )

TO: All Interested Persons,

1. The commissioner of labor and industry proposes to
adopt his determination of standard prevailing rates of
wages under the authority of 18-2-402 MCA on January 6,
1986. Such determination is the minimum rate of wages that
must be paid by a contractor to employeeg performing labor
on a public works project. New Rule I provides for the
interim adoption and continuance in effect of wage rates
determined in 1984 until superceded by wage rates regularly
adopted in accordance with ARM 24.16,9003.

2. The proposed rule provides as follows:
T RULE T ANNUAL ADQPTION O¥ STANDARD PREVAILING
RATE OF WAGES. The commissioner's determination of

minimum wage rates to be paid on public works projects shall
be adopted 1n accordance with The Montana Administrative
Procedures Act and rules implementing the act.

(a) A notice of  proposed adoption of the
commissioner's determination shall be published iIn the
Montana Administrative Register on the regular publication
next preceding the first day of September.

(b)Y A notice of adoption of minimum wage rates by
project rcharacter, by courts or locality and by craft,
classification and type of worker shall be published in the
Montana Administrative Reqgister on the regular publication
date next preceeding the first day of October,

{c)  Such minimum wage rates shall become effective on
the first day of October and shall supercede and replace all
previously adopted wage rates for corresponding
classifications. Adopted wage rates shall remaln in effect
until superceded and replaced by a subsequent adoption.

{d)  An adoption of wage rates shall have no effect on
contracts for public works awarded during the effective
period of a previous adoption of rates under these rules,

(e) The commissioner's determination of minimum wage
rates proposed and the wage rates adopted shall be
incorporated by reference in the above respactive notices
and copies of either the propoged wage rates or adopted wage
rates will be mailed to all interested persons Or agencies
as evidenced by their inclusion on a mailing list maintained
by the commissioner, All others may obtain a copy of the
determination of proposed wage rates or adopted wage rates,
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or be included on the tommissioner's mailing list b; request
made to ‘the O ce of the Commissioner, attention Labor
Standards Pivislon at_ the address skcwn in  Sectlon
24.16.9003{3) , above.

Burfxc the transition and initial determination of
standaxrd prevalling wage rates pursuyant to thege Tules, the
commissioner will propose for adoption ag interim rates, his
previous determination as follows:

Bullding construction rates

Pate of publication: 0B-27-84.
(11] Heavy and hi%hw1¥ ratesE

Date of publicat on: -27-84.,

‘(iii) General Rates, -

ective g%ta: 6-11-84,
Such wage rates sha e enforced under applicable law on
public worke contracts awarded on or after the indicated

dates and hereafter untij the same are superceded an

3. The commigsioner's rule making authority was
granted by the 1985 legislature. By 1law, contracting
agencies are reguired to include minimum wage rate in big
specificatione and contracts. The interim adoption of 1984
rate determinations is necessary in order that such agencies
not be unduly delayed in advertising planned projects for
bidding.

4. Interested persons may submit their data views or
arguments concerning the commissioner's determination in
writing to the address shown in paragraph 2, above, no later
than December 30, 1985, View points and advice of inter-
ested persong may also be presented at either of two in-
formal conferences held pursuant to 2-4-304, MCA, at the
following times and places.

{a) Butte, Montana on December 11, 1985 at 7:30 p.m.

at the Civic Center conference room.

{b} Glasgow, Montana on December 10, 1985 at 7:30 p.m.

at the Cottonwood Inn.

5. Any person directly affected by the proposed
adoption who wishes to express his data, views or arguments
orally or in writing at a public hearing, must in writing
request a hearlng and submit his request with any written
comment he has to the address shown in paragraph 2, above,
not later than December 30, 1985,

6. If the commissioner receives requests for a public
hearing on the proposed adoption from either 10% of 25,
whichever is less, of the persons who are directly affected
by the proposed adoption from the Administrative Code
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Committee of the legislature; from a governmental subdivi-
sion or agency; or from an association having not less than
25 members who will be directly affocted, a hearing will be
held at a later date., Notice of the hearing will be
published in the Montana Administrative Register,

7. The authority of the department to propose this
action is based on 18-2-402 and 18-2-431, MCA, and
implements 18-~2-402, MCA.

DAVID E. WANZENRIED
;W//U‘n:’a-ﬁ-ov—-/
‘Cgmmissioner

Certified to the Secretary of State this 18th day af
November, 1985,
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“ BEFORE THE DEPARTMENT OF STATE
LANDS OF THE STATE OF MONTANA

In the matter of the adoption )

of rules for consultation of } NOTICE OF PUBLIC HEARING
the Department of State Lands ) FOR PROPOSED ADOPTION
with the State Historic Preser-) OF RULBES FOR CONSULTATION
vation Office under the ) OF DSL WITH SHPO

" Antiquities Act. )

TO: All Intereated Persons

1. Oa December 3C, 1985, at 7:30 P.M,, a public hearing
will be ‘held at the main conference room of the Montana Depart-—
ment of State Lands, 1625 ilth Avenue, Helena, Montana, to
congider the adoption of rules ceoficerning the Department of
State Lands consultation with the State Historic Preservation
Office concerning actions which may substantially
alter heritage properties or paleontological remaing under the
Montana Antiquities Act,

2. The proposed rules do not replace or modify any
section currently found in the Administrative Rules of Montana.

3. The rules as proposed to be adopted and amended
provide as follows:

RULE I POLICY STATEMENT The purpose of this subchapter
is to implement Title ’ apter 1, Part 4, MCA, the Montana
Antiquities Act, through the establishment of administrative
procedures. The department shall conform to the following
rules in the systematic consideration of antiquities on state
lands prior to reaching a final decision on actions requiring
compliance with the Montana Antiquities Act. These rules are
not intended to require absolute protection of all antiquities
but are meant to avoid or mitigate damage to antigquities when
feasible.

AUTH: 22-3-424, MCA. IMP: 22-3-424, MCA.

RULE IT DEFINITION OF TERMS "As used in this subchap-
ter, unless the conteéxt clearly indicates otherwise, the
additional definitions apply:

(1}  "Antiquities"” means heritage properties or
paleontological remains,

(2) "Department" means the Montana department of state
lands.

(3) “"Emergency actions" include, but are not limited to:

{a) projects to repair or restore property or facilities
damaged or destroyed as a result of a disaster when a disaster
has been declared by the governor or other appropriate govern-
ment entity;

(b} repairs to public service facilities immediatelv
necegsary to maintain service; or

{¢) projects, whether public or private, undertaken to
prevent or mitigate immediate threats to public health, safety,
welfare, or the environment.
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(4) T"Department action" means the department's decision
to deny or approve an application for an easement, lease, or
other certificate necessary for conducting activity upon or
beneath the surface of state lands or under water on state
lands if the activity would result in substantial physical
change below or on the surface of the earth, including build-
ings, structures or sites.

(5) "Heritage property"” means any district, site, build-
ing, structure or object located upon or beneath the earth or
under water that is significant in American history, architec-
ture, archaeology or culture.

(6) T"Paleontolotical remains" means fossilized plants and
animals of a geological nature found upon or beneath the earth
or under water which are rare and critical to scientific
regearch.

AUTH: 22-3-424, MCA. IMP., 22~3-421, 424, MCA,

RULE IIX INITYAL CONSULTATION (1) The department
shall consult with SHPO early in anv decision making process
leading to a department action. The department's initial
request to SHPO for consultation shall include the following
information:

(a) a description of the proposed department action;

: {b) a legal description of the state-owned lands affected
by the proposed action;

{c) a description of the previous use and classification
of the lands;

(d) the slope and vegetation of the proposed action area,
if known:

(e} known or possible antiquities on the affected state
lands; and

{(f) proposed mitigation or evaluation measures to be
taken by the department on known cultural resources, if any,
prior to or following the approval of the action.

(2) If the proposed action involves changes to, or
removal of an existing building or structure, the department
shall also provide the following to SHPO:

(a) photographe of the building or structure; and

(b) 1information, including dates, on construction,
previous use, and alterations, if available.

(3) In the initial consultation, the department shall
request SHPO to:

(a) determine whether the lands to be affected by the
department action have been professionally surveyed in a
systematic manner and a record of antiquities prepared;

(b} recommend whether a professional systematic survey of
the lands to be affected by the department action should be
conducted prior to the proposed action;

(¢) review the department's proposed mitigation plan, if
any, and recommend appropriate mitigation or avoidance actions,
if any, necessary to protect known antiquities on state lands,
including:

(i) monitoring of the proposed action;

(ii) special protective stipulations to the project
approval;
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(iii) modification of project design to avoid distur-~
bances of known antiquities sites; or

{iv) abandonment of the proposed project; and

(d}Y determine the relative value of any previously
identified sites or buildings.

{(4) If the department receives no consultation response
from SHPO within 10 working days from its request, the depart-
ment shall consider SHPO consultation complete and may proceed
with consideration of the proposed department action. The
department may extend this deadline for large or complex
consultation regquests.

AUTH: 22-3~424, MCA. 1IMP: 22-3=424, MCA.

RULE IV DEPARTMENT CONSIDERATION OF SHPO RECOMMENDATION

TIf SHPO responds to the department's initial consultation
request, the department shall consider that response and
determine if actions other than those proposed in its initial
consultation request pursuant to Rule III(1l) (f) are appropri-
ate. The determination of whether to implement SHPO's recom-
mendations rests solely with the department. The department
shall follow the following procedure:

(1) If SHPO recommends a professional cultural resource
survey and:

{a) the department accepts that recommendation, the
department shall cause a survey to be conducted and conduct a
post-survey consultation in accordance with Rules V and VI; or

{b) the department rejects that recommendation, the
department shall notify SHPO of its determination in writing
and document therein its reasons. The department may not
proceed with the proposed action until five working days after
written notice to SHPO. .

(2) If SHPO's response does not include a recommendation
for a professional cultural resource survey and:

(a) the department's determination is to implement all
SHPO's recommendations, the department shall notify SHPO of its
determination in writing, proceed with the department action,
and implement the recommendations; or

(b} the department's determination is to not implement all
or part of SHPO's recommendations, the department shall notify
SHPO of its determination in writing and document therein its
reasong. The department may not proceed with the proposed
action until five working days after written notice to SHPO.
AUTH: 22-3-424, MCA. 1IMP: 22-3-424, MCA.

RULE V PROFESSIONAL CULTURAL RESOQURCE SURVEY (1) If
the department requires a protessional survey, it shall file
with the SHPO all survey reports, including maps, photographs
and site forms, immediately upon completion of the survey. The
department shall also request a written determination from SHPO
of which properties, if any, identified in the survey are
antigquities and which antiquities, if any, may be affected by
the department action. o

{2) Unless it receives a determination from SHPO within 15
working days of its request, the department may cnns}der the
assessment complete and may proceed with implementation of
mitigating measures, as appropriate. The department may extend
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this deadline for those assegsments that involve large or
complex proposals,
AUTH: 22-3-424, MCA. IMP: 22-3-424, MCA,.

RULE VI POST-SURVEY CONSULTATION (1) If, within the
time Timits of Rule V{2), SHPO notifies the department that the
professional cultural resource survey has identified antiqui-
ties as present and potentially affected by the department's
proposed action, the department shall provide SHPO with its
agssessment of the proposed action's effect and either a propos-
al for mitigation or avoidance or documentation that mitigation
or avoidance is not necegsary or not feasible.

(2} Unless the department receives comments from SHPO
regarding its assessment and proposal for mitigation or avoid-
ance within 10 working days of the delivery of the department's
assessment and proposal to SHPO, the department may consider
the consultation complete and may proceed with its considera-
tion of the proposed action. The department may extend this
deadline for those assessments that involve large or complex
proposals,

(3) If SHPO responds to the consultation regquest within
the time limits and

{(a) the department's determination is to implement all
SHPO's recommendations, the department shall notify SHPO of its
determination in writing, proceed with the department action,
and implement the recommendations; or

(b) the department's determination is to not implement
all or part of SAPO's recommendatjons, the department shall
notify SHPO of its determination in writing documenting therein
its reasons., The department may not proceed with the proposed
action until five working days after written notice to SHPO.

(4) The determination of whether to implement SHPQ's
recommendations rests solely with the department,

AUTH: 22-3-424, MCA. 1IMP: 22-3-424, MCA.

RULE VII DISCOVERY OF ANTIQUITIES AFTER COMMENCEMENT OF
PROJECT (1) Any person who discovers antiquities on state
lands or who finds that an operation licensed or otherwise
entitled by the state may damage antiquities on state lands
shall promptly report the discovery or finding to SHPO and the
department and shall take all reasonable steps to preserve the
antiquities,

(2) If a determination that no antiquities are present
was made prior to commencement of a project, but possible
antiquities are subsequently discovered during implementation
of the agency action, the department shall:

(a) cause work on the project that could alter the
antiquities to immediately halt and not resume until the
consultation process is completed:

(b) conduct a preliminary evaluation to determine whether
antiquities are present; and

{¢) notify SHPO of the digcovery and make a request for
an assessment of whether antiquities are present.

(3) If the department does not receive a response from
SHPO within five working days, the department may consider the
consultation complete and may resume the project with whatever
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" mitigation or protective measures it considers appropriate.
The department may extend this deadline for these assessments
that involve large or complex discoveries.

(4) If SHPO files with the department within five days an
assessment identifying antiquities, the department shall follow
the procedures for the consideration of antiquities contained
in Rule IV prior to resumption of the project.

AUTH: 22-3-424, MCA. IMP: 22-3-435, MCA,

RULE VIII DEPOSIT OF MATERIALS RELATED TO ANTIQUITIES
SITES The department shall deposit with SHPO all inventory
reports produged during site or building identification and
evaluation, and other pertinent materials generated during
mitigation, unless otherwise agreed by SHPO, These materials
in¢lude maps, architectural plans, photographs, inventorg
site forms, and cultural materials that may be processe and
labeled for archival and museum storage by SHPO.

AUTH: 22-3-424, MCA, IMP. 22-3-424, 432, MCA.

RULE IX ANTIQUITIES PEgg;g_gﬁ@g;%g%EﬂE No person may
excavate, remove, or restore any antiquities on state land
unless he has secured an antiquities permit from SHPO. An
antiguities permit is required for any cultural resource
testing activity on state lands that exceeds a routine investi-
gation by means of standard testing procedures to determine the
presence of antiquities.

AUTH: 22-3-424, MCA. 1IMP: 22-3-432, MCA.

RULE X PROGRAMMATIC MEMORANDUM OF UNDERSTANDING On a
site-gpecific or project-type basis and with good cause, the
department may propose to SHPO procedures which differ from
those outlined above., Alternative procedures agreed to by the
department and SHPO may be incorporated into a memorandum of
agreement sighed by both parties.

AUTH: 22-3-424, MCA. 1IMP: 22-3-424, MCA.

RULE XI EMERGENCY ACTION The department may take or
permit action substantially altering antiquities on state lands
without consultation with the SHPO in an emergency situation.
Within 30 days following initiation of the action, the depart-
ment shall notify SHPO of the need for and the results of the
action.

AUTH: 22~-3-424, MCA. IMP: 22-3-424, MCA,

4, The department is proposing these rules to implement
Title 22, Chapter 3, Part 4, MCA, the Montana Antiquities Act.

5. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to John F.
North, Chief Legal Counsel, Department of State Lands, Capitol
Station, Helena, Montana 59620, To be considered, the written
comments must be received by January 8, 1986,

6. Dennis Hemmer, Commissioner of State Lands will serve
as hearing officer.
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7. The authority of the department to make the proposed
rules is based on section 22-3-424, MCA, and the rules imple-
ment 22-3-421, 22-3-424, 22-3-432, and 22«3-435.

_&L =5 2l
g n F. North

ing Conmmissioner
Department of State Lands

Certified to the Secretary of State this (§F¥ day of
1985.
r _
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BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the matter of adoption ) NOTICE OF ADOPTION OF

of rules concerning ) ARM 4.12.608 AND 4.12.609
fertilizer assessment and ) CONCERNING FERTILIZER ASSESS-
reporting ) MENTS AND REPORTING

TO ALL INTERESTED PERSONS:

1. On October 17, 1985 the Department of Agriculture
published notice of hearing pertaining to fertilizer
assgssments and reporting, at page 1448, of the Montana
Admiristrative Register issue number 19. The notice advised
that a hearing would be held on the proposed rules on
Nevember 18, 1985 at 10 a.m. at Room 225 at the
Agriculture/Livestock Building, Helena, Montana. The
hearing was held with no comments or testimony received.

2. After due consideration of the comments received
prier to the hearing the department has adopted the rules as
follows:

4.12.608 REPORTING OF FERTILIZER AND FEE SCHEDULES

(1} Every Manufacturer or person responsible for
registering and paying the fees for a commercial fertilizer
and/or 2oil amendment except gpecialty fertilizers in
packages at 10 pounds or less and unmanipulated manures,
shall fille on or before the 30th calendar day after the end
of a month, a monthly statement setting fortb the number of
tons of each commercial fertilizer and/or soil amendment
except specialty fertilizers in packages of 10 pounds or
less and unmanipulated manures, distributed in this state
during the past month and tc whom it was distributed or
indicate if no sales or distributionsz ocourred.

(2) through (5) remain the same

4.12.609 REPORTS OF NON-FEE PAYING FERTILIZER DEALERS

1. Every pérson who distributed commercial
fertilizers and/or soil amendments except specialty
fertilizers in packages of 10 pounds or less and
unmanipulated manures, who is not responsible for payment
of the fees prescribed in section 80~10-207{1) shall file
with the department on formg furnished or approved by the
department, semiannual statements for the perjods ending
June 30 and December 31, setting forth the number of net
tons of each commercial fertilizer and/or soil amendment
except specialty fertilizers in packages of 10 pounds or
less and unmanipulated manures, received during the 6th
month period and the amount of the ending inventory. The
reports chall be filed on/or before the 30th calendar day of
the month following the close of each 6 month period,.

(2} remains the same

3. The amendment to the proposed rules are made in
response to a written objection by O. M, Scott and Sons in
which it requests that specialty fertilizer be excluded.
This change reiterates the statutory language. The
department also received comments from John McMaster, of the
Legislative Counsel, He recommended further citing of
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statutory authority for these rules. His recommendations
will be implemented when the department prepares the
replacement pages for the Administrative Rules of Montana
Update,.
4. The Authority for the rules is 80-10-301 MCA and
the rule implements 80-10~-103, 207, 211, MCA, Sec. 7
Chapter 197 L Mont. 1985 and Sec. 10 Chapter 310 L Mont.
1985.

v -
Department of Agrigulture

Certified to the Secretary of State November 18, 1985
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF THE AMENDMENT
of rule 16.32.501 designating ) OF RULE 16.32.501
reportable tumors and the ) AND THE ADOPTION
adoption of a new rule stating ) OF RULE 16.32.504
the tumor records which must be )

kept by an independent laboratory) (Tumor Registry)
To: All Interested Persons

1. On October 17, 1985, the department published notice
of a proposed amendment of rule 16.32.501 concerning designa-
tion of reportable tumors and a proposed adoption of a rule
specifying the tumor records which must be kept by an inde-
pendent laboratory, at page 1480 of the 1985 Montana Adminis-
trative Register, issue number 19.

2. The department has adopted rule 16.32,504 (Rule I) as
proposed and has amended rule 16.32.501 with the following
change:

16.32.501 REPORTABLE TUMORS (1) Same as existing rule.

(2) A benign tumor other than one of those listed in
subsection (1) of this rule may be reported to the department
for inclusion in the tumor registry if prior approval has been
obtained from the department [Prevemnkive Health Eerviees
Bureaw; Tumor Registry, Department of Health and Environmental
Sciences, Cogswell Building, 1400 Broadway, Heléna, Montana,
59620; phone: 449-4740 444-2614].

(3), (4) Same as existing rule.

3. No comments or testimony were received. The phone
number change was made to reflect the new number soon to be

assigned to the registry.
- /i
.D., Director

Certified to the Secretary of State_ November 18, 1985
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the
adoption of rule 23,3.420
regarding safety equipment

NOTICE OF THE ADOPTION OF
RULE 23.3.420 ON SAFETY
EQUIPMENT FOR FERTILIZER

requirements for trailers TRAILERS
used for hauling and
spreading fertilizer.
TO: All Interested Persons.
1. On June 13, 1985, the Department of Justice published

notice of the proposed adoption of Bule 23.3,420 which provides
the requirements for safety equipment for <trailers used for
hauling and dispersing fertilizer, at pages 643 through 644 of
the 1985 Montana Administrative Register, issue number 11.

2. No comments or testimony were received.

3. The Department has adopted proposed Rule I ayg
23.3.420,

4, The department is adopting this rule because
utilization of fertilizer +trailers has 1increased on public
nighways, and there are currently no laws or regulations which
specifically address the need for safety eguipment or
restrictions which are necessary in Lisu of such equipment.

5. The auvthority of the
is based on section 81-Z-10
section 61-9-50¢, MCA.

; to make
gnd th

he propesed rule
rule implements

i

!MIKE GREELY
Attorney CGenaval

Certified to the Secretary oi State 7&1@@5@9/5’ , 1985,
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

NOTICE OF THE
ADOPTION OF

In the matter of the adoption )
of rules pertaining to the )
procedure for determining } ARM 24.16.9001
minimum wage rates to be paid ) THROUGH

to laborerse on public works ) ARM 24.16,9006
projects and to specific )

cbligations of contractors )

and agencies entering into )

contracts for public works. )

TG: All Interested Persons,

1. On September 12, 1985, the Department of Labor and
Industry published notice of public hearing on proposed
adoption of rules I through VI concerning procedures and
obligations pertaining to minimum wage rates to be paid on
public works projects at page 1306 of the 1985 Montana
Administrative Register, issue number 17,

2. The agency has adopted rules I through VI with
changes plus the implementation and transition rule VII
comprising a new sub-chapter to be titled "minimum wages on
public contracts"™, as follows (text of the rules with
stricken matter interlined and new matter underlined):

24.16.9001 PURPOSE AND SCOPE 1) These rules are
adopted pursuant to 18-2-409 and 18-2-431, MCA, giving the
commissiorer rulemaking authority to implement the Montana
Prevailing Wage law, commonly known as Montana's "Little
Davis=Bacon" Act. (18-2-401, et seqg., MCA). The purpose of
the above referenced statutes and these rules is to protect
local labor markets, amd to maintain the general welfare of
Montana workers on public works projects, by to eliminate
wade cutting as a method of competing for public contracts,
to maintain wages and rates paid on public works at a level
sufficient to attract highly skilled laborers performing
quality workmanship and to prevent the rate of wages from
adversely affecting the equal opportunity of Montana con-—
tractors to bid on public works,

(2} In 1931, +the Jlegislature enacted the Montana
"Little Davis=Bacon" Act. The act requires a hiring
preference for Montana workers in all contracts let for
public works, a 50% preference on state or federally funded
projects, and empowers the Commissioner of the Department of
Labor and Industry to determine the minimum wage rates to he
paid to all workers on public work contracts, (AUTH: Sec.
18-2-409, and 18-2-431 MCA; IMP, Sec. 18-72-402, 18-2-403,
and 18-2-409 MCA)

24,.16,9002 DEFINITIONS As used in these rules, ?he
following definitions apply: (1) "Act" means Section
18-2-401 through 468 432 MCA,
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(2) "Apprentice" means a worker employed to learn a
skilled trade under a written apprenticeship agreement
registered with the department's Apprenticeship Bureau or
complying with the provisions of ARM 24.21,401.

(3) "Bona fide resident of Montana" is defined at
Geetion 18-2-401(4), MCA.

{(4) "Commissioner” means the Commissioner of Labor and
Industry.

(5) "County or locality" means an area determined by

the commissioner comprised of a single county, or a group of
contiguous counties within which there exists a competitive
labor market with a sufficient number of contractors and
competent skilled workers of a particular craft, classifica=~
tion, or type such that a wage rate for the craft, classi-
fication or type of work may reasonably be determined to
prevail.

(6) "Department” means the Department of Labor and
Industry.

(7) "Labor" is defined at 18-2~401, MCA.

(8) "Public contracting agency” includes:

(a) the State of Montana or any political subdivision
thereof;

(b) the Montana University System;

(¢) any local government or political subdivision
thereof

(d) school districts, irrigation distriets, or other
public authorities organized under the laws of the State of
Montana; or,

(e) any board, council, commission, trustees or other
public body acting as or on behalf of a public agency.

(9) "Public contractor" means a contractor holding a
valid public contractors license issued by the Montana
Department of Commerce as provided for in Section 37-71-201,
et seqg., MCA, or having entered into a contract for the
performance of construction, service, repair or maintenance
work with the federal government or a public contracting
agency.

(10) "Public works" means construction, repair and
maintenance performed for a public contracting agency paid
for wholly or in part by the funds of any public agency.

(11) "Standard prevailing rate of wages" means those
wages determined by the commissioner, in accordance with
18-2-401(5) and 18-2-402, MCA, to be the common or predomi-
nate rate of wages pald by contractors for work on projects
of a gimilar character in the county or locality where a
contract for public works is performed. It dees is not mean
the necessarily an average or mean wage paid. A standard
prevailing rate of wages determined according to these rules
is not a prescribed wage rate, but is rather, it is a
minimum befew at or above which an individual performing
labor on a public work project shall mee be compensated.
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(AUTH: Sec¢. 18-2-409 and 18-2-431, MCA; IMP, Sec. 18-2-402
MCA)

24,16,9003 FSTABLISHING THE STANDARD PREVAILING RATE OF
WAGES {I) When deemed necessary, but no more frequent than
once a year, the commissioner will establish standard rates
and delineate the county or 1locality where the standard
applies for each c¢raft, c¢lassification or type of worker
traditionally needed to complete a public works project.

(2) The commissioner will compile wage rate informa-
tion that reflects wage rates actually paid to workers on
various types of construction state wide.

(a) In setting a prevailing rate of wages for a craft
classification or type of worker in a county or 1locality,
the commissioner shall consider:

(i) the established and special project rates of the
previous year,

(ii) wvalid collective bargaining agreements,

(iii) wage rates determined by the federal government
under the Davis-Bacon Act and the Federal Service Contract
Act,

{(iv) wage rate information compiled on a regular basis
by the department,

(v) appropriate information from such wage surveys as
may be conducted by the department,

(vi) other pertinent information,

{b) The commissioner may also consider submissions of
wage information reflecting wages paid on projects ongoing
or completed within a year prior to its consideration. This
information must be supported by adequate documentation and
atse include the following information:

(i) the project name or identification, location and
a brief description of the type of construction performed,
(ii) the date construction began and the completion

date, if any,

(iii) the approximate cost of the project,

(iv) the names and addresses for the contractor, aii
subcontractors and the contracting autherity--or--principal,
party letting the contract,

(v) a statement of whether wages were subject to
federal prevailing wage laws, Montana prevailing wage laws,
a negotiated collective bargaining agreement, or otherwise
removed from the immediate and unilateral control of the
employer, and

{vi) the number of workers employed to perform labor
on the project, how they were classified and the rate of
wages paid each worker or classification of worker,

(vii) wage rate information may be submitted to the
commiEsioner either on form DLI-BC-1 _ "Wage Information
Survey", avgilable from the Office of the Commissioner, at
the address showkh in subgsection (3) below or by calling

Montana Administrative Register 22-11/29/85



~1862-

{406) 444-5600, Information may be submitted in any form
substantially conforming to form DLI-PC-1,

() The commissicner may request clarification,
additional information or independent verification cof
information submitted pursuant to this rule.

() The commissioner may conduct a survey of wage
rates paid to workers on construction projects in one or
more counties.

(e) It is the obligation of any person having pos-
session or knowledge of wage rate information, including
collective bargaining agreements that +the commissioner
should consider, or it 1is deszired that he consider, to
timely deliver such information to the commissioner.

(3} Wage informaticn may be considered by the commis-
sioner only if such information is delivered at the Office
of the Commigsioner, Department of Labor and Industry
Building, corner of Roberts and Lockey, P.0. Box 1728,
Helena, Montana 58624, by or before the close of business on
the first day of July or cn the next business day, if the
first oay of July falls on a Saturday, Sunday or state
holiday. After #+he this deadline £fer--gsubsmiseion-of-wege
zaformatien has passed, *he commissioner will review each
craft, classification or type of work by a county or local-
ity and establish standard prevailing rates of wages.

(a) The boundaries of each countv or locality will
approximate as closely as practical, a unigwe labor market
for & particular craft, classificeation, or tvpe of worker.

(b} Within egach county or locality delineated, the
commisgsioner will consider current wage rate information on
file and set the standard prevailing rate of wagss for each
craft, classification or type of worker for each county ar
locality.

(4} A detarmination of standard prevai
made pursuant to this section does not apply

(@}~ a building consiructed solely for use g a regi-
dence by one or twe families, or,

(bj projecis not reguired by law te be publicly Lid
and the total cost of the project does not excead $7,500.00.
{AUTH: Sec. 2-4-201, 18-0-409 and 15-2-431, MCA; TMP, Sec.
18-2-402, MCA)

24.16.9004 DEPARTMENT ASSISTANC AND ESPECIAL PROJECT
FATES (1} At least thirty (30} dave prior to advertising
for bids or letting a contract for a public works project, a
public contracting agency may reguest that a special job
classification and commensurate rate of wages be established
for a particular craft, classification or type of worker
needed for that particular project. The commissioner will
establish a standard prevailing rate of wages for any craft,
clagsification or type of worker for which & no rate has nesa
been s=et previously determined, -
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(2) A request for a special project job classification
and commensurate rate of wages does not relieve a contractor
from the obligation to classify and pay workers in accor~
dance with annually established standard prevailing wage
rates pending the establishment of a special project rate.

(3) A request for a special project job classification
and rate of wage shall include:

(a) identification of the project by name, number or
description and location,
(b) the name and address of the public contracting

agency and the successful public contractor if a contract
for work on the project has been awarded,

(c) the name, address and signature of the requesting
party, eo¥-+he--name--and-address—of-ihe--requesting -perty and
the name, address and signature of &he a requesting party's
representative,

(d) each proposed job classification and rate of wages
requested,

(e) a brief description of the project and the charac-
ter of the work to be performed,

{f) a detailed description of the job requirements,
work to be performed and skills involved in each proposed
job classification,

(g} an explanation as to why none of the classifica=-
tions established for the standard prevailing rate of wages
is applicable,

{h}y any written items of informatioh or documents the
requesting party desires to be considered,

(i) the names and addresses of all parties entitled to
notice and a signed and dated certificate showing that a
copy of the reguest was mailed to each.

(4) A request for a special project job classification
and rate of wages must establish:

(a) that the project is of such an unusual character
that its performance requires unique skills not tradition-
ally performed by any craft classification or type of worker
for which there has been established a standard prevailing
rate of wages,

(b} that there exists a classification of workers who
commonly perform work involving such unigue skills at the
proposed rate of wages, (AUTH: Sec. 18-2-431, MCA; IMP,
Sec, 18-2-402, MCA)

24,16.9005 OBLIGATIONS OF PUBLIC CONTRACTING AGENCIES
(1) 'R public contracting agency will include in the bid
specifications and contracts for any public werks (projects
not _described  in  20.16.9003(5)  supra) eeonkraet the
following:

(a) An unequivocal agreement by the contractor to give
nreference to employment ¢f hona fide Montana residents in
compliance with 18-2-404(1) MCA. For any state construction
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project except where specifically prohibited by federal law
raqurres-otherwi se—the contrect —shretl ~-Frefude —the-foliowive
statements--tit-ig-—agreed—thae--the--eontractor-—ohall-give
preference-in-hiring-of-bona-fide-Montana-residencs-and-that
at-3east-44Ffey- percent-~(504-of the -wore-ander - the-centract
wilti-bewperformad-by-such-Mentana-reaident;—and-furthermeres
the-sonernctor-guarantees-that-ail-aubeontraceors-performing
work-yndor-—the - cantract-will-—comply ~with--thie -provisiens?
the bid specifications and the contract shall provide that
at least 50% of the workers iincluding workers employed by
subcontractors) will be bona fide Montana residents in
compliance with 18=2-421(2), MCA. Tn the case of a particu-
lar contractor such percentage of Montana residents shall be
modified to comply with any written directive by the commis-
sioner specifying a different percentage.

(b} An uneguivocal aqreement by the contractor that a
worker (including workers employed by a subceontractor)
performing labor on the project will be paid the applicable
standard prevailing rate of wages as determined by the
commigsioner pursuant to 24.16.9003 and 24.16,9004, supra.
The--contract --sharL - get-forih-- the - —actue k- pate—oi-—wages
tneluding-fringe-banefits-for-henlth-and-welfare-and-pansion
eontributions--and —-travel ~addowance--eo—--pe - -poid- for--each
arafer-clasaification or—bype -6 f- worker-necded -t -complete
the-projecet---Fhe-rates-set-forsh~shali-nok-bo-less-ehan-the
standerd-prevasiing-rate-of-wages,

(c) A listing of standard prevailing wage rates
determined by the c¢ommissioner applicable at " the project
gites and language in the contractor's agreement incorporat-
ing the same by reference or otherwise.

te+ (d) The contract provisions must clearly show
require that the contractor agree-~Lhst-it and its subcon-~
tractors wii are pound to pay wages at the rates set-fereh.
determined by The commissioner, and to give required prefer-
ences.

2) If a contract for public work is to be performed
in more than one county where a different standard prevail-
ing rate of wages is established for a particular craft,
classification or type of worker, the highest rate is the
rate to be included in the bid specifications and contract
provision.

(3) Whenever a public works project, where the public
contractor is required to be licensed pursuant to Seeeion
37-71-201, et seq., MCA, is accepted by a public contracting
agency, the agency shall promptly send to the department a
notice of acceptance and the completion date of the project.
This notice is required in all such instances, including
those where the project cost is less than $50,000, {See
Section 18-2~421, MCA). (AUTH: Sec. 18~2-409 and 18-2-431
MCA; IMP, Sec. 18-2-403, 18-2-409, 18-2-421 and 18-2-422
Mca)
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24,16,9006 OBLIGATIONS OF PUBLIC CONTRACTORS AND
SUBCONTRACTORS (1Y All public contractors and subcon-
tractors shall give preference in hiring to bona fide
Montana residents in the performance of contracts for public
works,

(a) In the performance of a contract for a state
project a public contractor shall Gueh--cembracters—must
ensure that at least f£ifty percent (50%) of all workers

erforming labor perfermed under the contract for public
works fs-perfermed are bona fide Montana residents.

(b} For geed cause as provided in 18=-2-421(e), MCA, a
contractor may in writing request that the commissioner
modify percentage residency requirements on a particular
pubiie-werks state project. The commissioner may modify or
waive residency requirements by-written-agreement under the
provision of the statute and shall by written directive
notify the contracting agency of any such modification or
waiver. with-a-eentracter-thakt-the-contractor-wizi-hire-bone
£2de~Montana- residents—-at-otandard -prevatking -rate -of -wages
te-perform-a-like-emount-of-work-on-anecher-project-as-wounid
have-been-required-hod-the-commissionar-not-agrecd-to-modify
or-watve-complianee-on-the-particutar-projest,

(2) A1l public c¢ontractors and its subcontractors
shall classify each worker who performs labor on a public
works project according +to the applicable standard
prevailing rate of wages for such craft, classification or
type of worker established by the commissioner, and shall
pay each such worker a rate of wages not less than the
standard prevailing rate.

(3) A public contractor or subcontractor shall
require its subcontractors to comply with the law for
contractor's bonds for wages and benefits prescribed by
Sections 39-3-701, et seq., MCA unless excepted under
Section 39~3-704, MCA. A contractor is jointly responsible
for its subcontractor's failure to comply with classifica-
tion and wage payment provisions of state law and department
rules, ineluding penalties assessed thereon.

(4) Any Public contractors er and subcontractors

shall generatiy keep clear and 1legible records for each
employee who performs labor on a publie works proiject that
shew showing:
(a) the place where the employee was contacted for
hiring, :
(b) the - state of-pormanent -residence-ciained-dyy--the
empioyee, whether or not the employee is a bona fide
Montana resident,

(c) the c¢raft, classification or type of work per-
formed by the employee in conformity with the applicable
standard prevailing rate of wages,

(a) the date, the time worked, on an hourly basis,
and the identification of the project for each day the
employee performed work on a public works project,
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(e) the hourly rate of wages, including fringe
benefits for health, welfare, pension contributions, travel
allowance and other terms by which the emplovee was com=-
pensated for such work. (AUTH: Sec. 18-2-409 and 12-2-431
MCA; IMP, Sec. 1B-2-403 and 18-2-409 MCA)

3, Formal hearings were held in Billings, Great
Falls, Missoula and Helena. An informal session was held in
Wolf Point.

{a) Parties representing local government, particu-
larly school districts in rural communities and less pop-
ulated counties voiced concern that wage rates determined
for building construction were often at variance with rates
prevailing in the community. Small projects such as school
repairs are commonly let to local craftsmen under statutory
exemptions to competitive bidding. It is not practical to
annually predetermine a standard prevailing rate of wages
for such a highly localized labor market, Wage rates in
such communities vary from community to community and
fluctuate during any given year.

The commissioner has, in the past, recognized this
condition in attempting to predetermine wage rates for
residential construction. Public construction of residences
iz generally confined to teacher housing in remote areas
where local rates prevail. Subsection (5) is added to Rule
24.16.9003 to allow local prevailing wage rates to be paid
under these two circumstances.

(b} Organized labor expressed concerns that a dollar
threshold as appears in ARM 24.16.9003(5) (b) would allow
splitting a project into several smaller projects to avoid
bid advertising or to discourage competition, Existing
statutes prohibit such "bid splitting” by local government
units and school districts. {7-5-2305, 7-5-4305 and
20-9-205, MCA). Specific provisions here to prohibit the
same conduct are not necessary.

(c) The Montana Chamber of Commerce felt that the
commissioner' discretion in determining standard prevailing
wage rates is too broad. It urged the use of a formula such
as an average or a 30% provision similar to federal
Davis-Bacon determinations, In order to devise a formula
with any reliability in general application, a statistical
survey 1is needed. The department has investigated the
feasibility of a survey approach and has concluded that it
does not have sufficient resources.

(d) Unclear language raised concerns not intended by
the drafters of these rules. Changes are incorporated to
clarify language that caused these areas of concerns.
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(4) The authority for adopting these rules is con-
tained in 2-4-201, 18-2-403 and 18-2-431, MCA. These rules
implement, generally, 18-2-401, et seq., MCA,

Commissioner of Labor & Industry

Certified to the Secretary of State this 18th day of
November, 1985.
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VOLUME NO. 41 OPINION NO. 33

ATTORNEYS GENERAL - Effect of declaratory judgment on a
previously issued Attorney General's Opinion;

COUNTY COMMISSIONERS - Lack of authority to provide
additional compensation to county clerk and recorder who
is an election administrator;

COUNTY OFFICERS AND EMPLOYEES - Lack of authority for
county clerk and recorder to receive additional
compensation for acting as election administrator;
MONTANA CODE ANNOTATED - Sections 2-15-501(7), 27-8-301;
OPINIONS OF THE ATTORNEY GENERAL - 35 Op. Att'y Gen. No,
68 (1974); 38 Op. Att'y Gen, No. 112 (1980); 39 Op.
Att'y Gen. No. 7 (1981), .

HELD: 1. A board of county commissioners may not
provide additional compensation to a county
clerk and recorder who is an election
administrator in addition to the clerk's
statutory salary.

2, A declaratory judgment by a district court
does not supersede a previous Attorhey
General's Opinion where the district court
does not explicitly overrule the prior
opinion.

8 November 1985

Rae V. Kalbfleisch
Toole County Attorney
Toole County Courthouse
Shelby MT 59474

Dear Mr. Kalbfleisch:

You have requested my opinion on the £following
questions:

1. Is it permissible for the elected clerk
and recorder to receive additional
compensation for services as an election
administrator?
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2, Does a declaratory judgment by a district
court supersede a previcous Attorney
General's Opinion?

Section 2-15-501(7), MCA, requires the Attorney General
to issue opinions:

[Tlo the legislature or either house thereof,
to any state officer, board, or commission, to
any county attorney, to the city attorney of
any city or town, and to the board of county
commissioners of any county of the state when
required upon any question of law relating to
their respective offices.

The purpose of an Attorney General's Opinion is to
assist an official or government body in understanding
its rights and obligations under the law. Although
Attorney General's Opinions are declaratory of law, the
Attorney General is an executive and not a Jjudicial
officer. Opinions serve as an executive construction of
state law given for the benefit of the executive branch
agencies seeking guidance. See 35 Op. Att'y Gen. No. 68
at 164 (1974).

The Opinions of the Attorney General do not have the
effect of judicial rulings. Where a question of law is
before the court for determination, the Supreme Court
has held that an opinion is persuasive and will be
upheld by the court if not erroneous and the Legislature
has not enacted any statute declaring otherwise. See
State ex rel. Barr v, District Court, 108 Mont. 433,
436, 91 P.2d 399, 400 (1930); State v. Schye, 130 Mont.
537, 541, 305 P,2d 350, 353 (1957).

Your question relates to a previous Attorney General's
Opinion, which concerned whether an elected county clerk
could receive additional compensation for services
rendered as an election administrator., I concluded that
since public officials could only claim compensation for
services rendered where the compensation is provided by
law, the county clerk did not have a right to additional
compensation. See 39 Op. Att'y Gen. No. 7 at 27 (1981).

In a 1984 declaratory judgment of the Fifth Judicial
District, however, the court--without joining the
Attorney General or directly addressing his
opinion--ruled the opposite, A county clerk was allowed
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compensation paid to her by the county commission for
services rendered as election administrator. Does the
declaratory judgment supersede the 1981 opinion?

Section 27-8-301, MCA, ©pertaining to declaratory
judgments, states:

When declaratory relief is sought, all persons
shall be made parties who have or claim any
interest which would be affected by the
declaration ....

A previous Attorney General's Opinion held that by the
terms of section 27-8-301, MCA, an Attorney General is
not bound by a declaratory judgment entered in a cause
to which he was not a party. 38 Op. Att'y Gen. No. 112
at 399 (1980),

This opinion concerned whether particular expenditures
required of mwunicipal governments by statute may be
financed by property taxes levied in addition to the
65-mill all purpose levy. My conclusions were based
largely upon the reasoning of prior Attorney General's
Opinions even though those opinions conflicted with a
district court decision,

Several factors were considered in reaching my decision.
One was that the distriet court did not explicitly
overrule the prior opinions, even though the court's
analysis was inconsistent with their content. I also
gquestioned the precedential wvalue of district court
judgments., Trial court opinions and judgments are not
reported in Montana. As these decisions are unavailable
for persons doing research on the question decided by
the court, they cannot be taken ag declaratory of the
law except as applied to the parties before the court.
Therefore, district court Jjudgments cannot Serve as
precedent. The opinion also held that a district court
judgment in an action to which the Attorney General is
not a party is not binding on the Attorney General in
the performance of his statutory duty to render advisory
opinions., 38 Op. Att'y Gen. No, 112 at 399 (1980).

Section 2-15-501(7), MCR, provides in part:
I1f an opinion issued by the attorney general

conflicts with an opinion issued by a city
attorney, county attorney, or an attorney

Montana Administrative Register 22-11/29/85

e



-1871-

employed or retained by any state officer,
board, commission, or department, the attorney
general's opinion shall be controlling unless
overruled by a state district court or the
supreme court, [Emphasis added.]

The opinion in the instant issue was not expressly
overruled by the declaratory judgment. Although the
parties to the issue are bound by the judgment, it is
questionable that this Jjudgment can serve as binding
precedent for all judicial districts. As chief legal
officer and legal advisor, the Attorney General need not
be bound by district court declaratory judgments in
actions to which he was not a named party and which do
not explicitly overrule a previous opinion. Although
the district court opinion is entitled to weight, the
Attorney General may reach a contrary result in his
interpretation. The previous opinion regarding
compensation of county clerks, 39 Op. Att'y Gen. No. 7
at 27 (1981), remains valid.

THEREFORE, IT IS MY OPINICN:

1. A board of county commissioners may not
provide additional compensation to a county
clerk and recerder who is an election
administrator in addition to the clerk's
statutory salary.

2. A declaratory judgment by a district court
does not supersede a previous Attorney
General's Opinion where the distriet court
does not explicitly overrule the prior
opinion.

truly yoyrs,

IKE GREELY
Attorney General
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VOLUME NO. 41 OPINION NO., 34

ATTORNEYS - Authority of county commissioners to employ
private attorney;

ATTORNEYS - Authority of county official to retain
defense counsel;

ATTORNEYS GENERAL - Supervisory authority over county
attorney;

COUNTIES - Obligation to pay defense-related expenses of
county official;

COUNTY ATTORNEYS - Consent for employment of private
attorney;

COUNTY COMMISSIONERS - Authority to employ private
attorney;

COUNTY OFFICERS AND EMPLOYEES - Authority to retain
defense counsel;

MONTANA CODE ANNOTATED - Sections 2-9-101, 2-9-305,
2-15-501(5), 7-4=2707, 7-4-2708, 7-4-2711(1), 7-5-2101,
7-5-2104, 7-6-2323, 37-61-403;

OPINIONS OF THE ATTORNEY GENERAL - 1 Op. Att'y Gen. at
190 (1905), 37 Op. Att'y Gen. No. 63 (1977}, 37 oOp.
Att'y Gen. No. 171 (1978).

HELD: 1. A county attorney may not unreasonably
withhold his consent to the employment of
another attorney by the board of county
commissioners to perform legal services in
connection with the civil business of the
county. The decision of a county attorney to
withheold his consent is subject to the
supervisory authority of the Attorney General.

2. An elected county officer is not required to
obtain the consent of the county attorney or
the county c¢ommissioners in order to retain
counsel in defense of a suit brought by the
county attorney pursuant to section 7-6-2323,
MCA. The county must reimburse the officer
for legal fees incurred in the defense of the
action unless an exclusion, as provided in
section 2-9-305(6), MCA, applies.

8 November 1985

Ed A. Miller, Chairman

Big Horn County Board of Commi$sioners
Drawer H

Hardin MT 59034
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Dear Mr. Miller:

I have received your letters of September 17 and 18,
1985, reguesting my opinion on two issues of concern to
the Dboard. I have also received correspondence
regarding the same matters from Commissioner Jinm
Ruegamer and County Attorney Clarence Belue,

Your first ingquiry concerns section 7-4-2708, MCA, which
provides:

In any county, the county commissioners may,
upon consent of the county attorney, employ
any other attornevy licensed in Montana to
perform any legal service in connection with
the civil business of the county.

As I understand the background for the inquiry, Big Horn
County is a defendant in four lawsuits pending in state
and federal court. The county attorney 1is presently
representing the cournty in these suits following the
board's decision to terminate the servieces of a private
attorney who had been employed by the board upon ths
recommendation and with the consent of the county
attorney. Although the board wishes to hire another
privats attorney, the county attorney has withdrawn his
censent to the employment of other counsel and has
indicated that he will continue to rapresent the county
in a private capacity in the iour lawsuits.

Section 7-4-2708, MCA, together with secticn 7-4-2707,
MCA, was enacted by the Montana Legislature in 1979 to
provida for the rendition of county legal services by
persons other than the county attorney. At least with
regard tu {first-class counties, the 197% statutes
require the congent of the county attorney {for the
employmernt of outside counsel to perform iegal services
for the county, but 4o not expressly provide for
resolution of disagreements bhetween the commissiconers
and the county attorney regarding the necessity for
employing outside counsel.

Section 7-4-2711(1), MCA, provides that the county
attorney is the legal adviser of the board of county
commissioners and must defend all suits brought against
his county. He may not accept a fee in addition to his
salary as county attorney for the defense of such
lawsuits. See, e.g., 37 Op. Att'y Gen. No, 63 (1977},
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It is not only the d&uty, but alse the right and
privilege of the county attorney to represent the county
in matters of law in which the county is interested.
See 27 (C.J.5. District and Prosecuting Attorneys

g 12(1).

Section 7-5-2104, MCA, provides that the board of county
commissioners has Jjurisdiction and power to direct and
control the prosecution and defense of all suits to
which the county is a party. This grant of authority is
consistent with the responsikbility of the county
commissicners, set forth in section 7-5-2101, MCA, to
represent the county and have the care of the county
property and the management of the business and concerns
of the county. Such statutory authority has been held
to clearly embrace the power to designate and employ
special counsel to represent the county's interests,
@ven where the county attorney has a duty imposed by
statute to provide legal representation for the county.
See Reed v. Gormley, 21 P. 1093 (Wash. 1907).

The consent required by section 7-4-2708, MCA, serves at
least +two purposes: {1} It provides notice +to the
county attorney in thoge situations where the county
commissioners have not consulted the county attorney
regarding outside counsel or the county attorney has not
himself suggested the commissioners employ outside
counsal, and (2} it allows the county attorney to review
the need for employing outside counsel to perform legal
services which might octherwise be performed by the
county attorney without additional expense to the
county.

Generally, the county attorney and the board of county
commissioners stand in the same position as that of
attorney and client with regard to the c¢ivil legal
business of the county:; where control of litigation is
placed with the board, the county attorney should act

under its direction. See 27 C.J.85. District and
Prosecuting Attorneys § 12(5). This may include

withdrawing and consenting to the employment of special
counsel. There are numerous reasong why the board may
wish to employ special counsel. The county attorney's
absence, illness, refusal to act, differences on public
policy, persconal conflicts, or pressure of official
business way effectively leave the county without
necessary counsel, even in a grave emergency, or the
litigation may involve conflicts between departments or

Montana Administrative Register 22-11/29/85



-1875-

officers of the county. The board should not be
precluded from employing special counsel as reasonably
required under such circumstances. See 56 Am. Jur. 24
Municipal Corporations §§ 220, 221; 1 Op. Att'y Gen. at
190 (1905).

Although section 7-4-2708, MCA, requires consent of the
county attorney for the employment of special counsel,
the statutes and authorities discussed above lead me to
conclude that such consent may not be unreasonably
withheld where the board has compelling reasons for its
decision. Except in the most unusual circumstances, the
county attorney should defer to the board's decision to
employ special counsel. If the county attorney
disagrees with the board and withholds his consent, the
board may request that the Attorney General review this
conclusion and exercise supervisory power, if
appropriate, over the county attorney, pursuant to
section 2-15-501(5), MCA, by directing the county
attorney to consent +to the employment of special
counsel.

It is my opinion that the board of county commissioners
may select and employ special counsel to defend the
county in lawsuits. The county attorney may not
unreasonably withhold his consent to the employment of
any other attorney for that purpose. If the board and
the county attorney disagree on either the need for
special counsel or which attorney should be employed,
the board may request the Attorney General to exercise
his supervisory authority over the county attorney.
Special counsel may assist the county attorney in the
case or may be substituted for the county attorney,
pursuant to section 37-61-403, MCA,

Your second inquiry concerns a claim submitted by a
private attorney for services rendered to the county
clerk and recorder and two county commissioners. From
the correspondence it is not clear whether the services
were rendered in connection with the defense of a civil
action brought by the county attorney in the name of the
county against the county officers, or whether the claim
concerns the attempted filing of a criminal action and
subsequent appeal to the Montana Supreme Court.
However, you limit your question to the civil action and
ask whether these elected officials have the right under
section 2-9-305, MCA, to be reimbursed for legal fees
incurred for their defense if the county attorney and
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the county commissicners have not given specific consent
to the officials to retain private counsel.

Section 2-9-305, MCA, provides for the immunization,
defense, and indemnification of public officers and
employees civilly sued for their actions taken within
the course and scope of their employment. This statute
makes no exception for suits brought by the governmental
entity employer against its own officers.

An action seeking to recover funds from county
commissioners and the county clerk and recorder, brought
by the county attorney pursuant to section 7-6-2323,
MCA, is clearly a noncriminal action brought against
employees of the county for actionable conduct committed
while apparently acting within the course and scope of
their offices or employment. Thus, the c¢ounty is
required by law to defend the action on behalf of the
employees and indemnify the employees unless one of four
specified exceptions applies. § 2-9-101(2), (3), (%),
MCA; § 2-9-305(2), MCA, The exceptions or exclusions
are set forth in subsection (6) of section 2-9-305, MCA,
as follows:

In a noncriminal action in  which a
governmental entity employee is a party
defendant, the employee may not be defended or
indemnified by the employer for any money
judgments or legal expenses, including
attorney fees, to which the employee may be
subject as a result of the suit if a judieial
determination is made that:

{a) the conduct upon which the claim is based
constitutes oppression, fraud, or malice, or
for any other reason does not arise out of the
course and scope of the employee's employment;

{b) the conduct of the employee constitutes a
criminal offense as defined in Title 45,
chapters 4 through 7;

{(c) the employee compromised or settled the

claim without the cconsent of the government
entity employer; or
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(@) the employee failed or refused to
cooperate reasonably in the defense of the
case.

Pursuant to section 2-9-305(3), MCA, an elected county
officer having no supervisor would normally be required
to give notice of the action to the county attorney, who
is the legal officer of the county. However, since the
action was brought by the county attorney in the name of
the county, I conclude that no such notice would be
necessary in this instance, nor would the county, as a
named plaintiff, be able to provide a direct defense.
Subsection (3) then allows the county officer to retain
other counsel and requires the county to pay all
expenses relating to the retained defense unless one of
the subsection (6) exclusions applies. Subsection (4)
of section 2-9-305, MCA, again makes it clear that the
county must indemnify a county officer for attorney fees
incurred by the officer in such a noncriminal action
unless the conduct falls within the subsection (6)
exclusions.

Section 2-9-305, MCA, does not require the defendant
county officer to obtain consent from the commissioners
and the county attorney in order to retain other counsel
where the county refuses or is unable to provide a
direct defense to the action. The provisions of section
7-4-2708, MCA, do not apply where the suit is brought
against a county official individually and his retained
counsel is not representing the county. See, e.g., 37
Op. Att'y Gen. No, 171 (1978).

It is my opinion that no such consent is required under
section 2-9-305, MCA, and the commissioners and the
clerk and recorder should be reimbursed by the county
for legal fees incurred in defense of an action brought
under section 7-6-2323, MCA, unless it is determined
that an exclusion provided in section 2-9-305(6), MCA,
applies. 1If there has not been a judicial determination
concerning the subsection (6) exclusions, the county may
proceed under subsection (7} to determine whether the
exclusions arply. In the event of a dispute, this
subsection allows the county to clarify its obligation
to the county officials by commencing a declaratory
judgment action or other legal action.
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THEREFORE, IT I5 MY OPINION:

1. 2 county attorney may not unreasonably
withhold his consent to the employment of
another attorney by the board of county
commissioners to perform legal services in
connection with the civil business of the
county. The decision ¢f a county attorney to
withhold his consent is subject to the
supervisory authority of the Attorney General,

2. An elected county officer is not required to
obtain the consent of the county attorney or
the county commissioners in order to retain
counsel in defense of a suit brought by the
county attorney pursuant to section 7-6-2323,
MCA. The county must reimburse the officer
for legal fees incurred in the defense of the
action unless an exclusion, as provided in
section 2-9-305(6), MCA, applies.

Veyy truly yours,

MIKE GREELY
Attorney General
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VOLUME NO. 41 OPINION NO. 35

CONSTITUTIONS ~ Right to privacy regarding merit pay
awarded pursuant to plan devised by school district
trustees;

EDUCATION - Merit pay of school district administrators;
EMPLOYEES, PUBLIC - Right to privacy regarding merit pay
of school district administrators;

PRIVACY - Constitutional right +to privacy regarding
merit pay of school district administrators;

PUBLIC FUNDS = Merit pay of school district
administrators awarded pursuant to plan, appropriated
from school district general fund;

SCHOOL BOARDS - Right to privacy regarding board of
trustees' plan allowing for merit pay;

SCHOOL DISTRICTS « Right to privacy regarding merit pay
awarded pursuant to plan devised by school district
trustees;

MONTANA CODE ANNOTATED ~ Section 20-3-324(8);

MONTANA CONSTITUTION - Article II, section 10;

OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen. No.
109 (1980).

HELD: The administrators of School District No. 7 do
not have a constitutionally-protected right to
privacy regarding the amount of merit pay
awarded to them pursuant to the district's
Leaderghip Evaluation and Compensation Plan.
Therefore, the amounts should be disclosed
to the publie,

13 November 1985

Mike Salvagni

Gallatin County Attorney
Law and Jugtice Center
615 South 16th Avenue
Bozeman MT 59715

Dear Mr, Salvagni:

You requested my opinion on the following question:
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Is the Board of Trustees of School District
No. 7 required to disclose the amount of merit
pay awarded to an administrator of the
District under its Leadership Evaluation and
Compensation Plan when the amount of merit pay
is based upon a performance evaluation of the
administrator?

The T"administrators" include principals, assistant
principals, directors, supervisors, and the assistant
superintendent. "Merit pay" is awarded in addition to
the administrators' regular salary pursuant to the
Leadership Evaluation and Compensation Plan adopted by
the school trustees.

The school district trustees have the power to adopt and
administer the annual budget of a school district.
§ 20-3-324(8), MCA. It is pursuant to this power that
the trustees developed the Leadership Evaluation and
Compengation Plan, which allows for merit pay following
evaluation of the administrators,

Article 1II, section 10 of the Montana Constitution
states:

The right of individual privacy is essential
to the well-being of a free society and shall
not be infringed without the showing of a
compelling state interest.

As to this privacy right, the Montana Supreme Court has
stated that it applies a two-part test to determine
whether a person has a constitutionally-protected
privacy interest. First, a person must have had a
subjective or actual expectation of privacy regarding
the subject. Second, soclety must be willing to
recognize that expectation as reasonable, Missoulian v.
Board of Regents, 41 St. Rptr. 110, 116, &75 P.2d 962,
967 (1984).

The amount of merit pay awarded in this situation is
directly related to the evaluation score of an
administrator; the amount may vary with each
administrator, Because the amount is directly affected
by the outcome of a performance evaluation, the
administrator may have an expectation that the amount of
merit pay would not be disclosed.
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However, such an expectation may not be reasoconable.
Reasonableness must be determined according to all
relevant circumstances, including the nature of the
information sought. Missoulian, 41 St, Rptr. at 117,
675 P.2d at 968, In the Missoulian case, the court
found a reasonable expectation of privacy where the
privacy interest involved was in job performance
evaluationg of university presidents. The evaluations
contained information obtained from university staff and
employees, the university presidents, and Board of
Regents members regarding performance of a president and

his administration. The evaluations, which were
composed of written reports and interviews, included
statements about sensitive, personal matters. Evidence

supported the contentions that the reports and
interviews were conducted with an expectation of
confidentiality that was crucial to the evaluation
process.

In Montana Human Rights Division v. City of Billings,
199 Mont. 434, 649 P.2d 1283 (1982), the Montana Supreme
Court found a reasonable expectation of privacy in
personnel records which included various types of

personal information. The Court stated:

It may well be unreasonable for an employee to
expect that this information will never be
divulged to prospective employers. It does
not necessarily follow that, therefore, this
information is unprotected by the right of
privacy under all other circumstances, even
where an employee can reasonably expect it
will npot be divulged, such as in an
investigation or during a public hearing in
which the employee is only remotely involved.
The right of pPrivacy turns on the
reasonableness of the expectation, which may
vary, even regarding the same information and
the same recipient of that information.
[Emphasis in original.]

199 Mont. at 443, 649 P.2d at 1288. 1In the situation at
hand, the amount of merit pay awarded would be
disclosed, not the particulars of the evaluation of the
administrator, Whereas the 1latter would involve
personal matters which would give rise to a greater and
more reasonable expectation of privacy, the former, in
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Is the Board of Trustees of School District
No. 7 required to disclose the amount of merit
pay awarded to an administrator of the
District under its Leadership Evaluation and
Compensgation Plan when the amount of merit pay
is based upon a performance evaluation of the

administrator?
The "administrators" include principals, asgistant
principals, directors, supervisors, and the assistant
superintendent. YMerit pay" is awarded in addition to

the administrators' regular salary pursuant to the
Leadership Evaluation and Compensation Plan adopted by
the school trustees.

The school district trustees have the power to adopt and
administer the annual budget of a school district,
§ 20-3-324(8), MCA. It is pursuant to this power that
the trustees developed the Leadership BEvaluation and
Compensation Plan, which allows for merit pay following
evaluation of the administrators.

Article IY¥, section 10 of the Montana Constitution
states:

The right of individual privacy is essential
to the well-being of a free society and shall
not be infringed without the showing of a
compelling state interest.

As to thig privacy right, the Montana Supreme Court has
stated that it applies a two-part test to determine
whether a person has a constitutionally-protected
privacy interest. First, a person must have had a
subjective or actual expectation of privacy regarding
the subject. Second, society must be willing to
recognize that expectation as reasonable., Migsoulian v.
Board of Regents, 41 St. Rptx., 110, 116, 675 P.2d 962,
967 (1984),

The amount of merit pay awarded in this situation is
directly related to +the evaluation score of an
administrator; the amount may vary with each
administrator. Because the amount is directly affected
by the outcome of a performance evaluation, the
administrator may have an expectation that the amount of
merit pay would not be disclosed.

Montana Administrative Register 22-11/29/85
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However, such an expectation may not be reasonable.
Reasonableness must be determined according to all
relevant circumstances, including the nature of the

information sought, Missoulian, 41 St. Rptr. at 117,
675 P.2d at 968, In the Missoulian case, the court

found & reascnable expectation of privacy where the
privacy interest involved was in job performance
evaluations of university presidents. The evaluations
contained information obtained from university staff and
employees, the university presidents, and Board of
Regents members regarding performance of a president and

his administration. The evaluations, which were
composed of written reports and interviews, included
statements about sensitive, personal matters., Evidence

supported the contentions  that the reports and
interviews were conducted with an expectation of
confidentiality that was crucial to +the evaluation
process.

In Montapa Human Rights Division v. City of Billings,
199 Mont, 434, 649 P.2d 1283 (1982), the Montana Supreme
Court found a reasonable expectation of privacy in
personnel records which included various types of

personal information, The Court stated:

1t may well be unreasonable for an employee to
expect that this information will never be
divulged to prospective employers. It does
not necessarily follow that, therefore, this
information is unprotected by the right of
privacy under all other circumstances, even
where an employee can reasconably expect it
will not Dbe divulged, such as in an
investigation or during a public hearing in
which the employee is only remotely involved.
The right of privacy turns on the
reasonableness of the expectation, which may
vary, even regarding the same information and
the same recipient of that information.
[Emphasgis in original.]

199 Mont, at 443, 649 P.2d at 1288B. In the situation at
hand, the amount of merit pay awarded would be
disclosed, not the particulars of the evaluation of the
administrator. Whereas the latter would involve
personal matters which would give rise to a greater and
more reasonable expectation of privacy, the former, in
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many ways, resembles the basic salary of a public
employee.

The merits of disclosure of a state employee's title,
dates and duration of employment, and salary were
discussed in 38 Op. Att'y Gen. No. 109 at 375 (1980). I
concluded that such matters should be publicly
disclosed, stating at 379;:

In this case, the slight demand of individual
privacy does not outweigh the great merit of
allowing the public to know who its employees
are, what their Jjobs are, and how much they
are being paid. Disclosing such information
increases public confidence in its government,
and conseguently increases government's
ability to serve the public.

Similarly here, the merit pay is essentially money paid
by the public. As with the base salaries of the
administrators, the total sum of money available for the
Leadership Evaluation and Compensation Plan is
appropriated as part of the school budget. Thus, the
Plan is funded by public monies.

It would be unreasonable for the administrators to
expect that the amount of merit pay, derived from public
monies, would be more private than their base salaries.
Such information does not include personal or sensitive
matters regarding the administrators. Because an
expectation of privacy regarding the amount of merit pay
awarded according to the Plan would be unreasonable,
there is no constitutionally-protected right to privacy
in this case. With this conclusion, I need not reach
the issue of whether the privacy right involved
outweighs the public's right to know the actions of the
school district.

THEREFORE, IT IS MY OPINION:

The administrators of School District No. 7 do not
have a constitutionally=-protected right to privacy
regarding the amount of merit pay awarded to them
pursuant to the district's Leadership Evaluation
and Compensation Plan. Therefore, the amounts
should be disclosed to the public.

Very truly yours,

MIKE GREELY
Attorney Genera
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VOLUME NO. 41 OPINION NO. 36
GAME AND FISH - Use of surface waters for trapping and
snowmobiling;
TRESPASS - Use of surface waters for +trapping and
snowmobiling;

WATER AND WATERWAYS - Use of surface waters for trapping
and snowmobiling;

MONTANA CODF ANNOTATED - Sections 23~-2~601 to 23-2-644,
45-6-201 to 45-6-203, B7-2-101(4), 87-2-601 to 87-2-604,
87-3-126;

SESSTON LAWS OF 1985 -~ Chapter 556, sections 1 and 2
(House Bill 265), chapter 599, section 1 (House
Bill 911}.

HELD: 1. Landowner permission 1is required before
snowmobiling on the frozen surfaces of state
waters between the ordinary high-water marks.

2. The "Stream Access Bill," 1985 Mont. Laws,
ch. 556, does not apply to the trapping of
fur-bearing animals, Rather, the state's

criminal trespass statutes apply, making the
right to trap fur-bearing animals between
ordinary high-water marks dependent upon
whether the trapper has license, invitation,
or privilege to enter or remain upon the land
and whether a license +to trap has been
secured.

15 November 1385

James W. Flynn, Director

Department of Fish, Wildlife,
and Parks

1420 East Sixth Avenue

Helena MT 59620

Dear Mr., Flynn:

You have requested my opinion on the following two
questions:

1. Is landowner permission required for
snowmobiling on the frozen surfaces of
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state  waters between the ordinary
high-water marks?

2, Is landowner permission required for the
trapping of fur-bearing animals between
the ordinary high-water marks of state
Wwaters?

Your inquiry arises from the passage of House Bill 265
during the 1985 Legislative Session. House Bill 265
(1985 Mont. Laws, c¢h. 55%6), popularly known as the
Stream Access Bill, addressed the rights of parties to
make recreational use of the state's surface waters.
Surface waters, defined as bodies of water, their beds,
and their banks up to the ordinary high-water marks, are
divided into two classes of water, which include all
bodies of water with the exception of lakes. For
purposes of +this opinion, the distinctions between
Class I and Class II waters are unimportant.

Section 2(1) of chapter 556 permits all surface waters
that are capable of recreational use to be so used by
the public without regard to ownership of the underlying
land, with certain enumerated exceptions where landowner
permission is necessary before recreational use of the
waters may be made. Section 2(2)(a) of chapter 556
requires permission of landowners for "the operation of
all-terrain vehicles or other motorized vehicles not
primarily designed for operation upon the water." This
exception is pertinent to your guestion concerning
snowmobiling on frozen surface waters. The language of
section 2(2) (a) of chapter 556 which requires landowner
permission for the use of "motorized vehicles not
primarily designed for operation upon the water" clearly
applies to snowmobiles. If landowner permission is
granted, other statutes that regulate the ownership and
operation of snowmobiles would apply. See §§ 23-2-601
to 644, MCA,

With respect to your guestion concerning the trapping of
fur-bearing animals on state waters, chapter 556 does
not apply. Chapter 556 deals with laws relating to
"recreational use" of state waters. "Recreational use"
is defined in section 1(10).

"Recreational wuse" means with respect to

surface waters: fishing, hunting, swimming,
floating in small c¢raft or other £flotation
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devices, boating in motorized craft unless
otherwise prohibited or regulated by law, or
craft propelled by oar or paddle, other.
water-related pleasure activities, and related
unavoidable or incidental uses. [Emphasis
added., )

Chapter 556 was not intended to address the commercial
use of state waters, but rather the use of those waters
in a manner that primarily involves water-related
pleasure activities. Certain of those activities are
specifically mentioned in the above-quoted definition of
"recreational use;" however, other pleasure activities
that are water-related are alsoc included in the
definition. The trapping of fur-bearing animals is not
specifically listed as a ‘"recreational use"” of the
state's waters in section 1(10) of chapter 556. Nor can
it be considered as fitting within the meaning of the
phrase "other water-related pleasure activities.,"
Fur-bearing animals include marten or sable, otter,
muskrat, fisher, mink, bobcat, lynx, wolverine, northern
swift fox, and beaver. § 87-2-101(4), MCA. The
trapping of such animals is considered a commercial
activity, subject to certain licensing reguirements.
Because the trapping of fur-bearing animals is not
considered a recreational activity, chapter 356 is
inapplicable in determining the necessity of landowner
permission when trapping on state waters.

Those statutes which do apply to the +trapping of
fur~bearing animals include the «c¢riminal trespass
statutes, §§ 45-6-201 to 203, MCA, as amended by 1985
Mont, Laws, ch. 599. The c¢riminal trespass statutes
make it a crime to enter premises (including real
estate) without license, invitation, or privilege,

Privilege to enter or remain upon land is
extended either by the explicit permission of
the landowner or other authorized person cr by
the failure of the landowner or other
authorized person to post notice denying entry
onto private land. Such privilege may be
revoked at any time by personal communication
of notice by the landowner or other authorized
person to the entering person.

§ 45-6-20], MCA, as amended by 1985 Mont. Laws, ch. 599,
§ 1. 1In addition to compliance with the trespass laws,
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the trapper of fur-bearing animals must also, of course,
secure a license to trap under sections 87-2-601 to 604,
MCA. Other restrictions on trapping are found in
Title 87, including a prohibition against the use of
boats. § 87-3-126, MCA.

THEREFORE, IT IS MY OPINION:
1. Landowner permission is required before

snowmobiling on the frozen surfaces of state
waters between the ordinary high-water marks.

2. The "Stream Access Bill," 1985 Mont. Laws,
ch, 556, does not apply to the trapping of
fur-bearing animals, Rather, the state's

criminal trespass statutes apply, making the
right to trap fur-bearing animals between
ordinary high-water marks dependent upon
whether the trapper has license, invitation,
or privilege to enter or remain upon the land
and whether a license +to trap has been
secured.

MIKE GREELY
Attorney Genera
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of. the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a , proposed
rule is conaistent with the intent of the Legislature or, during
a legislative session, introcduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
membars of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Reégister (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencles, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
ragistar.

Use o7 tue Administrative Rulec of Montana (ARM):

Unova
Subject
Matier

Statute
Number and
Department

. Consult ARM toplcal index, volume 16.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
correspending ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through September
30, 1985. This table includes those rules adopted during the
period October 1, 1985 through Dacember 31, 1985, and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1985,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in as¢ending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1985 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

(Teachers' Retirement Board)

1 Procedure to Allow a Retired Member to Designate a
Different Beneficiary and Select a Different
Retirement Option, p. 1596, 1670

I-I1 Written Requests Required for a Refund Below a
Certain Amount Before Refund Will be Sent -
Exceptions to Refund Rule, p. 1598

I-X Minimum Standards for the Administration of a
Probationary Period for State Employees, p. 1043

2.21.122 and other rules - Administration of Sick Leave, p.
865, 1237

2.21.133 Administration of Sick Leave, p. 1657

2.21.216 Annual Vacation Leave, p. 1441

2.21.6705 and other rules - Administration of the Employee
Incentive Awards Program, p. 1660

ACRICULTURE, Department of, Title 4

I Emergency Rule = Annual Assessment on Wheat and
Barley, p. 1014

I-1II Establishing Fertilizer Assessments and Reporting,
p. 1448

I~IV Establishment of a Rural Assistance Loan Program,
p. 527, 1015

I-v Grading of Certified Seed Potatoes, p. 711, 1146

I-VI Emergency Rules - Cropland Insect and Spraying

Program, p. 772
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4.4.314 and other rule - Emergency Amendment Extending Hail
Insurance Coverages for the 1985 Crop to October
31, 1985, p. 1606

4.9,.401 Annual Assessment on Wheat and Barley, p. 1183,
1555

4.14.305 and other rule - Applicant Eligibility - Tax
Deduction, p. 628, 1016

STATE AUDITOR, Title 6

I-V Comprehensive Health Care Association and Plan, p.
531, 1322

I-VI Joint Rulemaking with Human Rights Commission.
Discrimination in Insurance and Retirement Plans,
p. 1049 ’

I-IX Emergency Rules Relating to Unfair Trade Practices

on Cancellations, Non-renewals, or Premium
Increases of Casualty or Property Insurance, p.
1147

I-X Unfair Trade Practices on Cancellations, Non-
renewals, or Premium Increases of Casualty or
Property Insurance, p. 1450

6.2.101 and other rules - Incorporation of Attorney
General's Model Procedural Rules by the Insurance
Department -~ Procedural Rules for Contested Case
Hearings Before the Securities Department, p. 870,
1238

COMMERCE, Department of, Title 8

1 Administration of the Federal Community Development
Block Grant Program, p. 305, 688

I-I1 Application for Fireworks Wholesaler Permit -
Contents of Fireworks Wholesaler Permit, p. 536,
816

I-v Emergency Rules Controlling Use of the South Bay

Area of Seeley Lake by Seaplanes, p. 683

(Board of Athletics)

8.8.2803 and other rule - Prohibitions - Referee, p. 1185,
1608

(Board of Barbers)

8.10.405 and other rules -~ Fee Schedule - Qualifications for
Examination for Out-of-State Applicants - General
Requirements - Apprentice Barbers, p. 1187, 1609

(Board of Dentistry)

I-X Dental Procedures Invelving the Administration of
Anesthetics - Training and Monitoring Reguirements
=~ Inspecting and Approving Dental Practice
Facilities in Which Anesthetics are Administered,
p. 1672

8.16.405 and other rules - Allowable Functione for Dental
Auxiliaries - Examination - Fee Schedule for Dental
Auxiliaries - Identification of Dentures ~
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Application to Convert Inactive Status License to
Active Status License for Dentists and Dental
Hygienists, p. 715, 1323

(State Electrical Boapd)

8.18.407 Fee Schedule - Examination Fee, p. 873, 1239

(Board of Horse Racing)

8.22.302 and other rules - Board of Stewards - Licenses
Issued for Conducting Wagering on Horse Racing
Meetings - Definition of Conduct Detrimental to
Racing, p. 1455

8.22.612 Veterinarian: Official or Track, p. 391, 775

(Board of Medical Examiners)

8.28.406 and other rules - E.C.F.M.G. Requirements =
Reciprocity - Examinations - Annual Registration
and Fees - Fee Schedule - Graduate Training
Reguirements for Foreign Medical Graduates, p. 366,
687

8.28.501  Approval of Schools, p. 1055, 1395

(Board of Merticians)

8.30.402 and other rules - Applications - Internship =
Examinations - Inspections - Morticians
Qualifications - Continuing Education, Conditional
Permission to Practice While on Inactive Status, p.
1271, 1610

{Board of Nursing)

8.32.402 and other rules - Licensure by Examination -
Pemporary Work Permit - Preparatiom of Licenses -
Conduct of Nurses - Coneideration of Reapplicaton
for a License After Pravious Denial, Revocation or
Suspension - Officers - Duties of Members -
Standards for Nursing Practice, p. 1056, 1556, 1753

{(Board of Pharmacy)

8.40.1215 and other rules - Additions, Deletions and
Rescheduling of Dangerous Drugs - Prescription
Requirements - Records of Dispensing - Transfer of
Prescriptions ~ Computer Regulations ~ Definitions
= Automated Data Processing Systems - Security, p.
630, 1017

(Board of Phys;cal Therapy Examiners)

List of Licensed Physical Therapists, p. 370, 687

(Board of Private Security Patrolmen and Investigators)

8.50,437 Fee Schedule, p. 1275, 1600

(Board of Radiologic Technologists)

8.56.402 and other rules - Applications - Certificate of
Licensure -'Renewals - Duplicate or Lost Licenses -
Definitions - Permit Applications - Temporary
Permits - Verification that Temporary Permit
Applicant can Safely Perform X-Rays without
Endangering the Public - Permit Restrictions =
Approval of Physician Specializing in Radiology -
Permits - Course Requirements for Limited Permit
Applicants -~ Permit Examinaticns - Fees - Renewals,
p. 721, 1152
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(Board of Realty Regulation)

8.58.406 and other rule - General Licensure Reguirements -
Fee Schedule, p. 1277, 1754

(Board of Sanitarians)

8.60.407 and other rules - Applications - Minimum Standards
for Registration - Registration Exam and
Certificates - Annual Renewals - Fee Schedule, p.
874, 1239

(Social Work Examiners)

8.61.404 Fee Schedule, p. 878, 1239

(Board of Speech Pathologists and Audiologistas)

8.62,.413 and other rule - Fees - Continuing Education When
Required, p. 1190, 1611 '

(Board of Veterinary Medicine)

8.64.101 and other rules - Board Organization - Procedural
Rules « Public Participation Rules - Temporary
Permits - Anhnual Renewal of Certificate of
Registration - Continuing Education - Forfeiture of
License and Restoration, p. 393, 773

(Building Codes Bureau

8.70.101 and other rules ~ Incorporation by Reference of
Uniform Building Code, Uniform Housing Code,
Uniform Code for the Abatement of Dangerous
Buildingse, Model Energy Code, Uniform Mechanical
Code, Uniform Plumbing Code, Safety Code for
Elevators and Escalatora, CABO One and Two Family
Dwelling Code, Part II Uniform Federal
Accessibility Standards, Carnivals, Fairs, Outdoor
Concerts and Similar Amusement Establishments and
Other Public Assemblies of a Temporary Nature, p.
1680

8.70. 407 Electrical Inspection Fees, p. 1693

(Bureau of Weights and Measures)

I Metric Packaging of Fluid Milk Products, p. 731,
1153

(Financial Bureau)

I Supervisory Fees for Building and Loan

Associations, p. 398, 776

8.80.104 Semi=-annual Assessments for State Banks, Trust
Companies and Investment Companies, p. 397, 776

(Board of Milk Control)

B8.86.301 and other rules - Class ] Producer Formula -
Establishing a Statewide Pooling Arrangement with a
Triggered Base Plan as a Method of Payment of Milk
Producer Prices, p. 1459

{(Montana Economic Development Board)

8.97.301 and other rules - Definitions =~ Review of
Application by Administrator - Board Review of
Applications, p. 40z, 915

8.97.301 and other rules -~ Definitions - Criteria for
Determining Eligibility ~ Description of Economic
Development Bond Program - Bonding Limit =
Eligikility Reqguirements - Applications and

22=11/29/85 Montana Administrative Register



-1893-

Financing Fees, Costs and other Charges - Loans to
Capital Reserve Account on Guarantee Fund - Loan
Loss Reserve Fund, Investment Authorized by Rule -
Purchase of Guaranty of Debentures of Qualified
Montana Capital Companies, p. 1066, 1073, 1077,
1080, 1082, 1557, 1558

8.97.505 Eligibility Requirements, p. 307, 690

8,97.701 and other rules - Definitions = Scope of Subchapter
7 = Closing Reguirements - Montana Cash
Anticipation ¥inancing Program - Application
Procedure for the Montana Cash Anticipation
¥inancing Program - Financial Requirements and
Covenants - Terms, Interest Rates, Fees and Charges
and Closing Requirements, p. 399, 915

(Aeronautices Division)

8.120.201 and other rule.- Definitions - Fees, p. 1279, 1755

EDUCATION, Title 10

(Superintendent of Public Instruction)

10.16.1003 Destruction of Special Education Personally
Identifiable Information, p. 879, 1241

10.16.1902 Special Education Program Narrative, p. 879

(Board of Public Education}

I Test for Certification, p. 264, 1018

10.55.406 and other rule - Guidance and Counseling: High
School, Junior High School, Middle School and 7th
and 8th Grades Funded at High Schoel Rates -

Guidance and Counseling: Elementary, p. 1601 e e

10.57.301 Experience Requirement for Counselors, p. 637, 1396

10.58.702 and other rules - School Principals - School
Superintendents - School Principals and
Syperintendents, p. 639, 1397

{(Montana Arts Council)

I-VIIX Specifying Criteria Applied by the Cultural and
Resthetic Projects Advisory Committee in the
Evaluation of Grant Proposals, p. 1282, 1756

FISH, WILDLIFE AND PARKS, Department of Title 12

I Reporting and Tattooing of Bears, Wolves, Tigers,
Mountain Lions and Coyotes Captured or Held in
Captivity, p. 1465

I~VI Migratory Game Bird Aviculturali Permits, p. 1471

I-1V Fish and Game Crimestoppers Program, p. 1474

I-V1 Management of Recreational Use of Rivers and
Streame, p. 405, 917

I-X Preservation of Cultural Resources on Lands

Controlled by the Department, p. 1293, 1762
12.3.106 Hunting by Certain Disabled Persons from Parked
Vehicles, p. 1468
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and other rules -~ Conduct of Qutfitter Examination
- Licensing and Endorsement of Guides - Definition
of Hunting Success for Advertiasing, p. 309, 778
Use of Boats and QOther Craft on Castle Rock
Reservoir, p. 1288

Seeley Lake Game Preserve, p. 1696

ENVIRONMENTAL SCIENCES, Department of, Title 16

I-VII

T=-XVII

I-X¥X

16

16

16

16

16

16

16

.8.701

.10.203

.10.634

.10.902

.10.903

.24.2021

.28.201

Certificate of Need - Defining Long«term Care =
Provision of Long~term Care and Swing-bed Services
in Health Care Facilities, p. 996

Certification of Wood Stoves or Other Combustion
Devices for Tax Credit Purposes, p. 1477
Establishing a Protocol for Probation & Termination
of Local Family Planning Programs, p. 998, 1332
Health and Sanitation Standards for Youth Camps, p.
454, 889

Standards and Criteria Relating to Health, Safety
and Physical Well-being in Schools, p. 443, 882,
1479 ’
Standards for Construction and Operation of
Swimming Pools and Spas - Regulation, Inspection
and Enforcement, p. 411, 782

and other rules - Definitions - Circumvention =
Definitions: PSD - Permits - NSPS - Hazardous Air
Pollutants - Visibility Protection, p. 330, 1326
and other rules - Minimum Requirements for the
Design, Construction, Operation and Eguipment of
Focd Service Establishmenta, p. 538, 928

and other rules - Structural Reguirements for
Public Accommodations - Water Supply System
Standards - Sewage System Standards - Laundry
Facility Requirements - Housekeeping and
Maintenance Standards, p. 436, 779

Setting Standards to Protect Health and Water
Quality which Must Be Met By Private Campgrounds,
p. 551, 933

and other rules - Health and Environmental
Standards for Labor Camps - Standards Work Camps
Must Meet Concerning Construction; Water Supply:
Sewer; Food Service; Solid Waste Disposal; Insect,
Weed and Rodent Control; - Equipment and
Maintenance Requirements for Work Camps, p. 552,
934

and other rules - Redquirements for Testing of
Newborns for Inborn Errors of Metabolism - When a
Newborn Needing an Exchange Transfusion Must Be
Tested, p. 1300, 1612

and other rule - Emergency Amendment pertaining to
Reportable Diseases, p. 372, 1765

22-11/29/85 Montana Administrative Register



-1895-

16.32.501 and othexr ruls - Reportable Tumers - Tumer Recoxds
Which Muat be Kegt by an Independant Laboratory, p.
1400

16.38.301 and othpx rules ~ Lakoratory Fees for Air -
Microbiolegieal - Solid and Hazardous Waste -
Occupational Health Analyses, p. 316&, 797

16.38.302 Laboratory Fees for Water Analyses, p. 313, 7989

16.44.202 and other rules - Standards Applicable %o Bazardous
Waste Generators and Treatment, Storage and
Disposal Pacilities, p. 281, 691

HIGHWAYS, Deparwpoms ef, Title 18

18.6.202 and other »iles - Regulation of Outdoor
Mvertising, p. 1482

INSTITUTIONS, Department of, Titlg 20

I-1v Standarde for Chemical Deépendency Bieakiborel
Coursas provided by State-Approved Trenthuome
Progeate, p- 1371 ‘

20.3.202 am other rules - Certification anéd Wedwarien of
Rleoiwol Programs, p. 1192, 1766

JUSTICE, Deparwsenl of, Title 23

I Safety Equipment Regquiremsvia feor Trodlieww Used for
Hauling and Spresding Fertilizer, p. 643

1 Completion and Filing of Final Dispositiaen Reports,
p. lese

23.3.231 and other rule - Probationary Driver's Licenses -
Restrigtions on Probatiomary Driver's Licenses, p.
1083, 1398 .

23.3.901 and other rules - Alcohol Analysis, p. 1086, 1580,
1614

23.5.101 and other rules - Transfer of Motor Carrier 3Safety
Standards from the Public Service Commismsion, p.
642

23.7.111 and other rules - Sale, Installiation and Service of
Fire Protection Equipment, p. 564, %36

LABOR AND INDUSTRY, Department of, Title 24

I-vI Wage Rates to Be Paid to Laborers on Public Works
Projects and To Specific Obligations of Contractors
and Agencies Entering Into Contracts for Public
Works, p. 1306

(Board of Laber Appeals)

24.7.301 and other rules - Policy - General Rules Coverning
Appeals - Definitions -~ Right to Appeal - Hearing
Procedure - Determination of Appeals, p. 732, 1562

24.11.303 and other rules ~ Hearing Procedure - Benefit
Determinations - Hearing Procedure - Tax Appeal
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Determinations - Disqualification Due to Misconduct
- Leaving Work without Good Cause Attributable to
Employment -« Strike, p. 736, 1333

(Human Rights Commission)

Zero Public Hearing and Notice of Petition for
Declaratory Ruling - Applicability of Section 49-2-
305, MCA to its Reguirements for Occupancy of a
Potential Multi-family Project, p. 1206

I Age Disc¢crimination in Housing Accommodations and
Improved or Unimproved Property, p. 339, 1399
I-VI Joint Rulemaking with State Auditoer.

Discrimination in Insurance and Retirement Plans,
p. 1049, 1615

I-VII Maternity Leave, p. 482, 949, 1369

(Workers' Compensation Division)

I-1V Lump Sum Conversions of Benefits, p. 645, 1564
I-~VII Licensing Requirements for Construction Blasters,

p. 1001, 1402

24.29.101 Organizational Rule, p. 1563

24.29.705 and other rule - Corporate Officer Coverage Under
the Workers' Compensation Act, p. 1490

STATE LANDS, Department of, Title 26
26.2.401 Fee Schedule for State Land Use Authorizations and
Sale Documents, p. 1208, 1622

LIVESTOCK, Department of, Title 32

I Determining Amounts of Bond Coverage for Licensed
Livestock Dealers, p. 1492

32.2.401 Raising the Costs of Livestock Brand Inspection and
Transportation FPermits and Fees, p. 573, 942

32.3.407A Emergency Amendment Waiving in Flathead Ceunty the
Required Brucellosis Test on Cattle Before Change
of Ownership or Movement within the State, p. 802

32.8.202 Time from Processing that Fluid Milk may be Sold
for Human Consumption, p. 1494

32.22.103 Issuance of Self-renewing Permits Dependent Upon

. Compliance with Aerial Hunting Regulations, p. 576,

941

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

{Board of Natural Resources and Conservation)

36.12.103 Application Fee for Water Right Transfer
Certificates, p. 578, 1242

(Board of Water Well Contractors)

36.21.402 and other rules - Licensure Restricted te MNatural
Persons =« Nontransferable « Superviegion -
Examination - Renewals - Fee Schedule - Board
Meetings = Requirements for Contractors and
Drillers Licenses, p. 1496
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PUBLIC SERVICE RECULATION, Department of, Title 38
38.3.201

Filing of Evidence of Insurance by Interstate
Carriers, p. 1314

REVENUE, Department of, Title 42

RN

I-vI
I-IX
I-XIV

I-XXXIII

I-XXXIII
42.12.111

42.

42.
42.
42.
42,
42.

42.

1z.

1z.
12.
13.
15.
15.

15.

123

143
323
301
323
424

511

Disability Income Exclusion, p. 1316, 1771

SRS Inspection of Income Tax Returns, p. 1318
Gaschol Blenders, p. 651, 1245, 1341

Requiring Taxpayers to pay Taxes Due of $500,000 or
Greater by Electronic Funds Transfer, p. 657, 1154
Waiver of Assessment of Late Payment Penalty Fees
for Liquor License Renewals, p. 1006, 1340
Electrical Energy Production License Tax and Line
Loss, p. 1222

Collection of Delinguent Taxes Through Offsets, p.
1378

Secial Security Benefits Taxation, p. 1378

Net Operating Loss Computations, p. 1504

Montana Adjusted Gross Income - Subchapter "s"
Shareholder's Income, p. 1320, 1633

and other rule =~ Special Fuel User's Registration
Card - Compressed Natural Gas Provisions - What
Constitutes Special Fuels, p. 1215, 1638

and other rule - Valuation of Centrally Assessed
Property, p. 1533

Jointly Owned Generating Facilitles and the Coal
Tax Rebate, p. 1548

Valuation of Real Property, p. 1526

Montana Appraisal Plan, p. 1537

Valuation of Land Beneath Agricultural Improvements
and Timberlands, p. 1519

Emergency Rules Implementing the Video Draw Poker
Machine Control Laws of 1985, p. 804

Video Draw Poker Machines, p. 1100, 1623
Processing Fee for the Beer Importer License, p.
€59, 1185

Removal of the Requirement that a Business Operated
on the Same Premises ag a Licensed Alcoholic
Beverage Business be "Closed Off" from 2 a.m. to 8
a.m., p. 661, 1155

Temporary Ownership of a Second All-beverages
License, p. 1211, 1632

Permissible and Prohibited Activities of a Special
or Catering Permit Holder, p. 1213

Storage of Alcoholic Beverages, p. 242, 1243
Nongame Wildlife Checkoff, p. 1218, 1634
Household and Dependent Care Expenses, p. 1217,
1634

and other rule - Expanding and Extending Alternate
Energy Credit, p. 1219, 1635
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and other rules - Valuation of Agricultural and

Timberland, p. 1513

and other rules - Valuation of Personal Property,
1508

and other rule - Net Proceeds Reclamation Costs, p.

1604

and other rule - Alcohol Tax Incentive for Exported

Alcohol, p. 653, 1247

SECRETARY OF STATE, Title 44

I-vI

I-VII
I-XV
T-Xxv
1.2.419
44.5.101

Fees for Filing Documents - Uniform Commercial
Code, p. 1123, 1406

Ballot Preparation for the AIS-315 Optical Scan
Ballot Counter, p. 1224, 1568

Fees for Filing Uniform Commercial Code Documents
and Issuing Certifjcates Related to Agriculture, p.
458, 820

Fees for Filing Documents and Issuing Certificates
- Nonprofit Corperations, Assumed Business Names
and Trademarks, p. 1119, 1405

Use of the Computer Election Systems Optech I
Voting Device, p. 1700

Use of the American Information Systems 315 Optical
Scan Ballot Counter, p. 901, 1249

Procedures for Conducting Certain Specific
Elections by Mail Ballot, p. 663, 1020

Scheduled Dates for Filing and Publication of the
Montana Administrative Register, p. 1708

and other rules ~ Fees for Filing Documents and
Issuing Certificates - Business Corporations and
Limited Partnerships, p. 1116, 1405

(Commigsioner of Political Practices)

44.10.321 and other rules - Contributions - Expenditures -
Definitions - Reperting Requirements ~ Personal
Financial Disclosure by Elected Officials, p. 1551

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I-I11 and other rule - Licensed Clinical Social Work
Services, p. 1234, 1571

I-IX Residential Alcoheol and Drug Treatment for Indigent
Juveniles, p. 585, 911, 1251

I-1X Eligibility Criteria for Foster Care Support
Services, p. 678, 1021

I-Xv Licensing Regquirements for Community Group Homes
for Physically Disabled Persons, p. 1382, 1774

46.2.201 and other rules - Contested Case Procedures
Including Denial, Suspension or Revocation of
Licenses, p. 581, 943

46.5.902 and other rules - Day Care Facilities, p. 1726
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46.5.904

46

46.

46,
46,
46,
46.
46,
46.

46.
46,

46.
46,

46.

46.
46,

46.
46.

.6.102

8.102

8.110

10.
10.
10.
10.
1z,

12.
1z,

iz.
1z.

12.

12,
1z.

13.
25.

403
403
407
512
102

509
509

601
1201

3801

183
3899

106
302
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and other rules - Day Care for Children of
Recipients in Training or in Need of Protective
Services, p. 594, 945
and other rules - Physical Disabilities Program, p.
1228, 1569
and other rules - Utilization of Aversive Training
Procedures in Development of Disabilities Services,
p. 1712
and other rules - Standards for Developmentally
Disabled Persons, p. 764, 1156
AFDC Assistance Standards, p. 589, 948
AFDC Lump Sum Payment Penalties, p. 1012, 1342
AFDC Transfer of Property, p. 1380, 1772
AFDC Daycare Earned Income Dlsregards, p. 1127,
1408
Medical Assistance, Definitions, p 96, 248, 1125,
1409
All Hospital Reimbursement, General, p. 770, 1160
Emergency Amendment - Ahl Hospital Rexmbursement
Generai, p. 822

dghther rules - Dental Services, p. 1008, 1410
and other rules - Reinbursement for Skilled Nursing
and$in is%e Care Services, p. 466, 823, 949
Medion: Applications-Sucial Security Namber
Reggpairements, p. 1236, 1574
Medieully Newdy Income Standards, p. 676, 1027
Nedically Reedy Income Standard for Ome Person, p.
1710
and other rules - Low Income Energy Assistance
Pragram, p. 1129, 1412
Gendral Relief and Medical Assistamee Program, p.
479, 480
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