\ESERVE

BRI s

RESERVE

9035
1973
.A2456a

MONTANA
ADMINISTRATIVE
REGISTER

1985 ISSUE NO. 20
OCTOBER 31, 1885
PAQES 1596-1656




MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 20

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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DEPARTMENT OF ADMINISTRATION
REFORE THE TEACHERS' RETIREMENT ROARD
OF THE STATE OF MONTANA

In the matter of the Adoption ) NOTICF OF PROPOSED ADOPTION
of a Rule specifying the procedure ) RULE I
to allow a retired member to ) CHANGE OF RENEFICIARY
designate a different beneficiary ) AND/OR CHANGE OF
and select a dlfferent retjirement ) RETIREMENT OPTION
option )
NO PUBLIC HEARING CONTEMPLATED

TQOs: All Interested Persons.

1. On December -1, 1985, the Teachers' Retirement Board
proposes to adopt a rule specifying the procedure to allow a
retired member to designate a different beneficiary and select a
different retirement option under Section 19-4-702, MCA.

2. The proposed new rule provides as follows:

RULE I CHANGE OF BENEFICIARY AND/OR CHANGE OF RETIREMENT
OPTION (1) The retired member shall cubmit an application form
prescribed by the Teachers' Retirement PRoard on which shall be
designated the name and social security number of the benefi-
ciary.

(2) If the change in beneficiary is due to the death of the
beneficiary of record, the retired member shall submit a copy of
the death certificate.

(3) If the change in beneficiary is due to dissolution of
marriage, the retired member shall submit a copy of the decree of
dissolution or marital property settlement, whichever provides
documentation that the  current beneficiary of record is not
entitled to receive all or part of the optional) ‘allowance as part
of the judicial decree, .

3. Congideration was given to the effect on subseguent
retirement benefits by a beneficiary failing to survive a retiree
and property settlements incident to dissolution of marriage.
With this in mind, House Bill 289 was passed in the 1985 legisla-
tive session. It provides for redasignation of beneficiary
and/or reselection of retirement benefits by a retiree receiving
an optional ‘retirement allowanece. ‘The rule carries out this
process. ’ ' .

4. 1f the member wishes to 'retain the same retirement
option or change options, the member shall so- designate on the
application form and also furnish a copy of the beneficiary's
birth certificate if the option inc¢ludes the new beneficiary. ‘

5. The effective date to change a retirement allowance

shall he the first of the month, following the mohth in which the
application is recelved

MAR Notice No. 2-2-145 20-10/31/85
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6. Interested parties may submit their data, views or
arguments concerning the proposed rule in writing to Mr, F,
Robert Johnson, Bxecutive Secretary, Teachers' Retirement Divi=-
sion, Department of Administration, 1500 6éth Avenue, Helena,
Montana, 59601, no later than November 28, 1985,

7. If a person who is directly affected by the proposed
rule wishes to express his data, views and arguments orally or in
writing, at a public¢ hearing, he must make written request for a
hearing and submit this request along with any written comments
he has to Mr. F. Robert Johnson at the above address, no later
than November 28, 1985,

8. If the agency receives requests for a public hearing on
the proposed rule from either 10% or 25, whichever is less of the
persons who are directly affected by the proposed rule; the
Administrative Code Committee of the Legislature; a governmental
subdivision or agency; an assoclation having not less than 25
members who will be directly affected, a notice of hearing will
be published in the Montana Administrative Register. Ten per
cent of those persons directly affected has been determined to be
more than 25.

AUTH: 19-4-201, MCA IMP: 19-4-~702, MCA

TRACHERS' RETIREMENT BQARD
J. WILLIAM KEARNS, JR.
CHAIRMAN

1

BY ‘,{ P po ek s e

ADMINISTRATOR, TEACHERS'
RETIREMENT DIVISION

Certified to the Secretary of State October 21, 1985 .

20-10/31/85 MAR Notice No. 2-2-145
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BREFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the adoptiod ) NOTICE OF PROPOSED ADOPTION OF
of rules requiring a written ) RULE I MINIMUM REFUNDS AND
request for a refund below a ) RULE TI
certain amount before refund ) EXCEPTIONS TO MINIMUM REFUND
will be sent out and an ) RULE
exception to this rule. )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Parties.

1. On December 1, 1985, the Department of Administration
proposes to adopt rules obligating the agencies of the state to
refund minimum moneys to which the state or agency is not legally
entitled only upon the written reguest of the partv to which the
refund is due. Exceptions to this rule are also provided.

2. The proposed rules provide as follows:

RULE I MINIMUM REFUND (1) No refund amounting to less
than $3 shall be paid by a state agency, including units of the
university system, except upon the specific request of the person
entitled to receive the refund.

(2) A request for a refund must be received in writing. A
form used by an agency that addresses refund options and has the
signature of the person entitled to receive the refund may serve
as the written request.

AUTH: 17-1-102, MCA IMP: 17-8-203, MCA

RULE II EXCEPTIONS TO MINIMUM REFUND RULE (1) Refunds
amounting to less than $3 may be paid where specifically provided
by law or where required by federal regulations.

(2) Tax refundg are exempted from the minimum refund rule by
15-1-503, MCA,

(3) Vocational-technical centers may follow their local
school boards' refund policies.

RUTH: 17-1-102, MCA IMP: 17-8-203, MCA

3. Research was compiled by the accounting division of the
Department of Adminjistration regarding the policies and process-
ing costs of refunds in various sgtate agencies. Interpretation
of this data revealed that there was no consisgtent minimum refund
amount and that the average cost of processing a refund often
exceeded the amount of the refund.

4. A minimum refund amount of $3 has been set to establish
a consistent, predictable policy throughout the affected agencies
upon which the public and administration can rely. The reduction
of unsolicited refunds would reduce the expense of processing
them and thereby reduce the overall cost of government,

5. Interested parties may submit their data, views, or
arguments concerning these proposed rules in writing to Ms, Kathy
Fabiano, Administrator, Accounting Division, Department of

MAR Notice No. 2-2-146 20-10/31/85
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Administration, Room 255, Mitchell Building, WHelena, Montana
59620, no later than November 28, 1985.

6. If a person whe is directly affected by the proposed
rules wishes to express his data, views and arguments orally or
in writing, at a public hearing, he must make written reguest for
a hearing and submit it along with any written comments to Ms,
Kathy Fabiano, at the above address, no later than November 7R,
1985,

} 7. If the agency receives requests for a public hearing on
the proposed rule from either; 10% or 25, whichever is less of
the persons who are directly affected by the proposed rule; the
Administrative Code Committee of the Legislature; a governmental
subdivision or agency; an association having not less than 25
members who will be directly affected, a public hearing will be
noticed in the Montana Administrative Register. Ten per cent of
those persons directly affected has been determined to be more
than 25,

AUTH: 17-1-102, MCA IMP: . 17-8~203, MCA
DEPARTMENT OF ADMINISTRATION

7 4y

Ellen Feaver, Director

Certified to the Secretary of State October 21, 1985

20-10/31/85 MAR Notice No. 2-2-146
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PRIVATE SECURITY PATROLMEN AND INVESTIGATORS

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of 8.50.437 concern~ ) ON THE PROPOSED AMENDMENT
ing the fee schedule ) OF 8.50.437 KEE SCHEDULE

TO: All Interested Persons.

The notice of proposed amendment published in the Montana
Adminigtrative Register on September 13, 1985, issue number
17, is amended as follows because the required number of
persons degignated therein have reguested a public hearing:

1. On November 20, 1985, at 9:00, a.m., a public hearing
will be held in the upstairs conference room of the Department
of Commerce, 1424 9th Avenue, Helena, Montana to consider the
amendment of the above-stated rule.

2. The amendment is the same as proposed in the original
notice.

3. The rule is proposed for amendment for the reasons as
stated in the original notice.

4, Intereated persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Board of Private Security Patrolmen and Investigators, no
later than November 28, 1985.

5. The board or its designee will preside over and
conduct the hearing.

6. The authority of the board to make the proposed rule
amendment, is based on section 37~1-134 and 37-60-202 \(3),
MCA, and the rule implements 37-1-134, 37-60-301 and 312, MCA.

BOARD OF PRIVATE SECURITY
PATROLMEN AND INVESTIGATORS
CLAYTON BAIN, CHAIRMAN

BY: .
' KEITH L. COLBO, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, October 21, 1985

MAR Notice No. 8-50-13 20-10/31/85
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BEFORE THE BOARD OF PUBLIC EDUCATION
QF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT OF RULE
10.55.406 GUIDANCE AND

In the matter of the amendment )
of Rule 10.55.406 Guidance and )
Counseling: High School, Junior )
High School, Middle School and ) COUNSELING: HIGH SCHOOL,
7 and 8 Grades Funded at High ) JUNIOR HIGH SCHOOL, MIDDLE
School Rates, and Rule 10,55,407) SCHOOL AND 7 AND & GRADES
Guidance and Ceounseling, } FUNDED AT HIGH SCHOOL RATES,
)
)

Elementary AND RULE 10.55.407 GUIDANCE
AND COUNSELING, ELEMENTARY
TO: All Interested Persons.
1. On HNovember 25, 1985 at 11:00 a.m., or as soon

thereafter as it may be heard, a public hearing will be held
in the Board of Regents Conference Room, 33 South Last Chance
Gulch, Helena, Montana 59620 in the matter of the amendment
of Rule 10.5%.406 Guidance and Counseling: High School, Junior
High School, Middle School and 7 and 8 Grades Funded at High
School Rates, and Rule 10.5%.407 Guidance and Counseling,
Elementary. The effective date will he August 1, 1986,

2. The rules as proposed to be amended provide as
follows:

10,55,406 GUIDANCE AND COUNSELING: HIGH SCHOOL, JUNIOR
HIGH SCHOOL, MIDDLE SCHQOL AND 7 AND 8 GRADES FUNDED AT HIGH
SCHOOL RATES {i}---Baeh-fuli-time-counselor-and-part-time-
counseior-shalti-have-a-vakid-Montana-teaching-eertificate-and
have-at-least-30-quarter-heurs-{20-semester-heurs}-preparation
iA-guidanee---{Bffective-for-the-1986-87-seheol-years-a
eounseler-will-need-an-endorsement-based-on-a-minimum-of-a
minor-and-three-years-experienece—as-a-ecertified-etassreem
teaehers}

£23---A-minimum-equivalenc-of -one-futi-time-counseleor-for
eaeh-400-students-shall-be-providedr--All-seheols-must-have-a
ceounselor-assigned-for-at-lteast-ene-hour-a-day-oer-five-heours
per-weekr

£3}---A-separate-room-speeifically-designed-£for-guidanece-
and-gounseling-shati-be~provided-

ta}---Adequate-space-and-faeilities-for-elterical-assistance
shali-be-provideds

{b}---A-guidanee-library-shall-be-preovided-whieh-is-avail-
abte-go-atl-students~

(1) Guidance and counseling services are direct pupil
servi€es that enhance theé personalization ol the educational
ProCéEss and seek to develop the full potential of each student.

(3] E3CH"SChool district shall provideé™in writing ror
the pTanning and implementation Of a comprehensive guidance
and counseling program for all grades served. Suggested
guidelines for program developmeént include:

{(a) organizing a district guidance committee,

(b) assessing and prioritizing guidance and counseling
needs of the student population,

20-10/31/85 MAR Notice No, 10-3-95
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(c) adopting program goals to meet identified student
needs (i.e. personal, social, educational and career/life
planning),

(d) setting objectives (i.e. activities and resources)
to achieve program goals, and

(e) developing a plan for evaluation.

(3) The program offered may include but is not specific-
ally limited to:

(a) personal counseling, individual and group,

(b) structured developmental guidance experiences
presented systematically through groups and/or classrooms
that promote psychological growth and development,

(¢) consultation with parents, professional staff and
other agencies etc.,

(d) student appraisal, test interpretation and/or
administration,
(e) information system for educational vocational plan-

ning and decision making,

(f) referral services for health, emotional, vocational
etc. needs but served by other agencies, and

(q) placement, educational and vocational and follow-
up activities.

(4) Each full-time counseleor and part-time counselor
shall have a valid Montana teaching certificate and have at
least 30 quarter hours (20 semester hours) preparation in
guidance.  (Effective for the 1986-87 school year, a counselor
will need an endorsement based on a minimum of a minor and three
years experience as a certified classroom teacher.)

(5) A minimum equivalent of one full-time counselor
for each 400 students shall be provided, All schools must
have a counselor assigned for at least one hour a day or
Tive hours per week,

(6) A separate room specifically designed for guidance
and counseling shall be provided.

(a}) Adequate space and facilities for clerical assist-
ance shall be provided,

(b) A guidance library shall be provided which is avail-
able to all students.

AUTH: Sec, 20-7-101 MCA
IMP: Sec. 20-7-101 MCA

10.55.407 GUIDANCE AND COUNSELING: ELEMENTARY
(1) Guidance and counseling services shall be provided- and
each school district shall provide in writing for the plan-
ning and implementation of a comprehensive guidance and
counseling program for all grades served. Suggested guide-
lines for program development include:

(a) organizing a district guidance committee,

(©) assessing and prioritizing guidance and counseling
needs of the student population,

(c) adopting program goals to meet identified student
needs (i.e. personal, social, educatiopal and career/life
planning),

(d) setting objectives (1.e. activities and resources)
to achieve program goals, and

MAR Notice NWo. 10-3-95 20-10/31/85
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(e) developing a plan for evaluation.

AUTH: Sec. 20-7-101 MCA
IMP: Sec. 20-7-101 MCA

3. The Board is amending the rules at the request of
various members of educational organizations. The purpose
of the amendments is to provide for a better formulation of
services to students at the district level.

4. Interested persons may present their data, views
or arguments either orally or in writing at the hearing.
Written data, views or argument may also be submitted to
Ted Hazelbaker, Chairman, Board of Public Education, 33 South
Last Chance Gulch, Helena, Montana 59620 no later than
November 28, 1985.

5, Ted Hazelbaker, Chairman, and Hidde van Duym,
Executive Secretary to the Board of Public Education, 33
South Last Chance Gulch, Helena, Montana have been designated
to preside over and conduct the hearing.

el iancl el

TED HAZELBAKER, CHAIRMAN
BPRRD OF PUBLIC EDUCATION

!

A P
BY: Lt b4 A fi
7

Certified to the Secretary of State October 21, 1945

20-10/31/85 MAR Notice No. 10-3-95
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BEFORE THL DEPARTMENT OF REVENUE
OF ThL STATE OF MONTANA

IN THE MATTER. OF THE AMEND- )} NOTICE COF THE PROPUSED AMEND-
MENT of Rules 4:,22.1102 and ) MENT of Rules 40.22.1102 and
42.22.1119 relating to net ) 42.22.1119 relating to net
proceeds reclamation costs. ) proceeds reclamation costs,

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Perscns:

1, On December 27, 1985, the Department of Revenue proposes
to amend rules 42.22.1102 and 42,22.1119 relating to net pro-
ceeds reclamation costs.

2. The rules proposed to be amended can be found on pages
42-2241 and 42~2248 of the Administrative Rules of Montana.

3. The rules as proposed to be amended provide as follows:

42.22.1102 NET PROCEEDS TAX RETURN (1) Return and state-
ment for the assessment of net proceeds must be on the form
prescribed by the department of revenue and must contain the
following detailed information:

(a) through (f) remain the same.

(g) deductions taken as listed and explained in ARM
42.22.1111 through 42,22.1117 and 42.22.1119;

(1) (h) through (1) (n) remain the same.

(2) and (3) remain the same.

AUTH: 15-23-108 MCA; IMP: 15-«23-502 MCA.

42.22,1119 DEDUCTIONS FOR INSURANCE, WELFARE, RETIREMENT,
MINERAL TESTING, SECURITY AND ENGINEERING (1) through (6)
remain the same.

{7). The cost of labor, supplies, and equipment used toc
reclaim the mine site are deductible. If during the process of
reclamation, cogts are incurred that result in an improvement or
betterment in and about the working of the mine, those costs
will be amortized over a 10-vear period, The deductions provid«
ed in this paragraph are allowable beginning in the 1986 produc-

tion year. . '
AUTH: 15-23-108 MCA; IMP: 15-23~502 ana 15-23-503 MCA.

4. The Department proposes to amend rules 42.22,1102 and
42,22.1119 because Chapter 623, Laws 1985, amending §§ 15-23-502
and 15-23-503, MCA, specifically provided for the cost of recla-
mation at the site of the mine to be an allowable deduction in
computing the net proceeds on miscellaneous mines. These pro-
posud rule changes wculd bring the rules into conformity with
the statutes and provide clarification  as to what items are
deductible and in what manner.

5. 1nterested parties may submit their data, views, or
arguments concerning the proposed amendments in wi'iting to:

MAR NOTICF NC. 42-2-311 20-10/31/85
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Dawn Bliva

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than November 29, 19E5.

6. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Dawn Sliva at the above address no
later than November 29, 1985.

7. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the Legisla-
ture; from a governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis-
ter, Ten percent of those persons directly affected has been
determined to be 25.

8. The authority of the Department to make the proposed
amendments is based on § 15-23-108, MCA. The 7rules implement

§§ 15-23-502, and 15-23-503, MCASR™
::jCLézgiAAJLﬁh_

JOHN D. LaPFAVER, Director
epartment of Revenue

Certified to Secretary of State 10/21/85

20=-10/31/85 MAR Notice No. 42-2-311
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REFORE THE DEPARTMENT OF ACGRICULTURE
OF THE STATE OF MONTANA
BOAPD OF HAIL INSURANCE

In the matter of the adoption |} NOTICE OF THE ADOPTICHN
of emergency amended rules ) OF EMERGENCY AMENDED
pertaining to extendince hail ) RULES EXTENDING HAIL
insurance coverages for the ) INSURANCFE COVERAGE
1985 crop to Octeber 31, 1985 )

TO: ALL INTERESTED PERSONS.

1. 8tatement of Reason for Emerqgency. State Hail
Insurance provides coverage for crops with the coverage
ending en Oct, 1 of each vear. This provision is based upcn
the assumption that the cut off date reflects the last
reasonable date that crops in Montana will be harvested.

The 1985 growing seascon started with drought
conditions, which stunted the growth of manv crops or forced
replanting. This was followed by a wet August and September
that precluded or hampered efforts +o harvest the crops.
Because of the unigue conditions some farmecs still have not
harvested their crops. The hail board has received reports
of hail storms after the date when all claims must be
subnmitted,

It is the desire of the Hail Board to provide hail
insurance coverage for the entire season, which due to the
unusual weather patitern has made the season run late. The
boardé in order to provide this coverage must by emergerncy
rule extend the period for submitting claims, Because
claims must ke submitted in an expeditious manner, these
rules must be implemented immediately so that the farmers
can submit their claims and the necessary claims adiustments
way be made in 2 proper fashicn., Any delay may result in a
lpss of evidence for conducting proper claim adiustments.

2, The text of the rvle reads as {cllows:

4,4.314  CUT OFF DATE (1} Loss claims for year 1965
r Beksber-t; October 37, 1085 will not be accepte

aft

AUTH: §0~2-201, MCA IMD: BO—-2-241, MCA

4.4.316 LIABRILITY ON ALL CROPS {1} The liability
on all 128% crops insured exespt-suger-beets will expire on
Sepkemboer~15y October 31, 1985, PhRe-insured-mar-spply-for
an-antension-sf-khe-riak-if-his~cropsy~encept~augar~heeesy
are-ap-exkensien-before~that-dake-to-the-stoke-board-of-hatd
insurapce-at-Heltenas-Mentanas

AUTH:  80-2-201, MCA IMP: §0-7-203, 80-2-241,MCA

3. The reascn for tne emergoncy rules is to extend
hail insurance coverage through Octoker 31, 19€5. This is
being done because extremely unusual weather conditions have
ferced producers to harvest their crops much later than
normal and they need hail insurance coverage tc¢ last later
into the fall,

ontana Administrative Roglshory 20-10/31/85
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4. These rules are authorized under Section 80-2-201,
MCA and implemented under Sections 80-2-203, MCA and
80-2-241, MCA,

The emergency action is effective October 9, 1985.
1
. . !
Keith Kelly
Director

20-10/31/85 Montana Administrative Register
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF ATHLETICS

In the matter of the amend- ) NOTICE OF AMENDMENT OF
ment of 8.8.2803 concerning ) 8.8.2803 PROHIBITIONS and
prohibitions and 8.8.3402 con- ) §6.8.3402 REFEREE

cerning referees. )

TO: All Interested Persons:

1. On August 30, 1985, the Board of Athletics published
a notice of amendment of the above-stated rules at pages 1185
through 1186, 1985 Montana Administrative Register, issue
number 16.

2. The board has amended the rules exactly as proposed.

3. No comments or testimony were received.

BOARD OF ATHLETICS
DR. JOHN R. HALSETH, CHAIRMAN

o, Kool D.0o000

KEITH L. COLBO, DIRECTOR

Certified to the Secretary of State, October 21, 1985.

Montana Administrative Register 20-10/31/85
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF BARBERS

NOTICE OF AMENDMENTS OF
8.10.405 FEE SCHEDULE, 8.

In the matter of the amendments )
of 8.10.405 concerning fees, )
8.10.407 concerning gqualifi- } 10.407 QUALIFICATIONS FOR
cation for examination for ) EXAMINATION FOR QUT-OF-STATE
out~of-state applicants, 8. ) APPLICANTS, 8.10.801 GENERAL
10.801 concerning general ) REQUIREMENTS and REPEAL OF
requirements and repeal of ) SUB-CHAPTER 6, RULES 8.10.
sub=chapter 6, rules 8.10. ) 601-603, APPRENTICE BARBERS
601 - 8.10.603, concerning )

apprentice barbers )

TO: All Interested Persons:

1. On August 30, 1985, the Board of Barbers published a
notice of amendments and repeal of the above-stated rules at
pages 1187 through 1189, 1985 Montana Administrative Register,
issue number 16.

2, The board has amended and repealed the rules exactly
as proposed.

No comments or testimony were received.

BOARD OF BARBERS
LAWRENCE SANDRETTO, CHAIRMAN

e Kuth .00

KEITH L. COLBO, DIRECTOR

Certified to the Secretary of State, QOctober 21, 1985.

20-10/31/85 Montana Administrative Register
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MORTICIANS

NOTICE OF AMENDMENTS OF
8.30.402 APPLICATIONS, 8.30.
405 INTERNSHIP, 8.30.4C6
EXAMINATIONS, 8.30.408
INSPECTIONS, REPEAL 8.30.
403 MORTICIANS QUALIFICA=-
TIONS, and ADOPTION OF A NEW
RULE UNDER SUB~CHAPTER 5,
CONTINUING EDUCATION, CON-
DITIONAL PERMISSION TO
PRACTICE WHILE ON INACTIVE
STATUS

In the matter of the amend-
ments of 8.30.402 concern-
ing applications, 8.30.405
concerning internship, 8.30.
406 concerning inspections,
repeal of 8.30.403 concern-
ing morticians qualifica=-
tions, and adoption of a new
rule under sub-chapter 5
concerning conditional per-
mission to practice while on
inactive status

TO: All Interested Persons:

1. On September 12, 1985, the Board of Morticians
published a notice of amendments, repeal and adoption of the
above-stated rules at pages 1271 through 1274, 1985 Montana
Administrative Register, issue number 17.

2. The board has amended, repealed and adopted the rules
exactly as proposed.

3. No comments or testimony were received.

BOARD OF MORTICIANS
DENNIS DOLAN, CHAIRMAN

TR

KEITH L. COLBO, DIRECTOR

Certified to the Secretary of State, October 21, 1985
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF SPEECH PATHOLOGISTS AND AUDIOLOGISTS

In the matter of the amendments ) NOTICE OF AMENDMENTS OF

of 8.62.413 concerning fees, ) 8.62.413 FEES, AND 8.62.

and 8.62.703 concerning con- ) 703 CONTINUING EDUCATION RE-
tinuing education. ) QUIRED ~ WHEN

TO: All Interested Persons:

1. On August 30, 1985, the Board of Speech Pathologists
and Audiologists published a notice of amendments of the
above~stated rules at pages 1190 through 1191, 1985 Montana
Administrative Register, issue number 16,

2. The board has amended the rules exactly as proposed.

3. No comments or testimony were received.

BOARD OF SPEECH PATHOLOGISTS
AND AUDIOLOGISTS
PATTI DUBRAY, CHAIRMAN

Ve

BY:

KEITH L. CO ., DIRECTOR

Certified to the Secretary of State, October 21, 1985.
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BEFORE TEE DEPARTMENT OF HEALTH AND ENVIRONMENTAJ SCIENCES
OF THE STATE OF MONTANA

NOTICE OF THE AMENDMENT
IF ARM 1o 24.201
le.24 202,
Tk 24.205 - 16.24.207.
16 24.209, 16.24.211, AND
16.24.213, AND THE
ADOPTION OF RULE 16 24.210

In the matter otf the amendment )
of rules 16.24.201, 16.24 202 )
16.24 205 16.24.206. 16 24 207, )
16.24.209, 16.24.211 and )
16.24.213 setting reguirements )
for testing of newborns for )
inborn errors of metabolism, )
and the adoption of RULE I, )
(16.24.210) stating when a )
newborn needing an exchange )
transfusion must be tested. } (Infant Screening Teste --
YInborn Errors of Metabolism)

TO: All Interested Persons

1. On  Septembexr 12, 1985, the department published
notice of a proposed amendment of rules 16.24.201, 16.24.202,
16.24.205-16.24.207, 16,24.209, 16.24.211, and 16.24.213, and
of a proposed adoption of rule 16.24.210, all concerning when
blood specimens must be taken from infants by hosgpitals and
other responsible individuals for submission to the department
to be tested for inborn errors of metabolism, at page 1300 ot
the 1985 Montana Administrative Register 1ssue number 17

2. The department has amended and adopted the rules
with the following changes:

16.24.20]1 DEFINITEIGN DEFINITIONS 1) A newkors 33
"Newborn' means an infant urder LESS THAN 28 days e# %ife old
ex-12493 .

- (2) "Tests for inborn errors of metabolism"” 1include
laboratory tests for phenylketonuria, detection of other
aminoacidopathies, and thyroxine level for aypothyroidism.

16.24.202 RESPONSIBILITIES OF REGISTRAR OF BIRTH—
ADMINISTRATOR OF HOSPITAL Same as proposed

16.24.205 PREMATURE INFANTS—— IN-HOSPITAL Same as pro-
posed

16.24.206 NON-PREMATURE INFANTS—IN-HOSPITAL Same  as
proposed

16.24.207 TRANSFER OF NEWBORN INFANT Same as proposed

16.24.209 INFANT BORN OQUTSIDE HOSPITAL OF INSTITUTION
Same as proposed

16.24.211 PO3ITIVE OR SUSPICIOUS TEST (1) -ii the
initial test results on Am an #mfant infant's whe has a seXum

BLOOD specimen are positive or susplcious:
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(a) the department will immediately report that fact to
the attending physician or midwife, or, if there 1s none or
the physician of midwife 1s unknown, to the person who
registered the infant's birth;

(b) the individual to whom the above report is made must
ensure that *Rni&zak &est oRail zmmediateiy Rave a second
BLOOD specimen is immediately taken and submitted to the
department for a second test perfermed.

(2), (3) Same as proposed.

16.24.213 STATE LABORATORY —RESPONSIBILITY FOR TESTS
Same as proposed

RULE I (16.24.210) EXCHANGE TRANSFUSION; WHEN SPECIMEN TAKEN
Same as proposed . L

3. The department corrected two errors in the original
language as proposed. First, the definition of '"newborn" was
revised to conform to the statutory definition. Second, the
department corrected the erroneous reference in 16.24.211(1)
to the taking of a "serum" specimen for the initial test to
reflect the fact that initial tests must be performed on a
blood specimen rather than a serum specimen. For clarifica-
tion purposes, 16.24.211(1)(b) was also amended to indicate
that the specimen referred to is a blood specimen.

Complaints were received concerning the commencement, as
of July 1, 1985, of billing of hospitals and physicians by the
department's laboratory for tests performed by it for inborn
errors of metabelism. No change was made because the comments
do not address the substance of these proposed amendments,
which do not set fees or address billing [the fee for tests
for inborn errors of metabolism is set in rule 16.38.303(2)]).

Another commenter guestioned the decision to have initial
testing done by the department's laboratory rather than the
Oregon State Laboratory as in times past. Since the rule's
designation of the state laboratory as the only approved lab
for initial tests reflects the decision of the 1985 legisla-
ture in its appropriations bill to have the state lab do such
tests, and because safeguards are in place to ensure the
quality, equivalent to that of the Oregon Lab, of tests per-
formed by the state, the suggested change was not made.

/1[ 7 /// - 5 >
g P ek e ?L'_ﬂf_
JORN I DRYNAY, M.D., Director

Certified to the Secretary of State October 21, 1985
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the amendment ) AMENDED NOTICE OF

and repeal of ARM 23.3.901 - }  TRANSFER AND AMENDMENT,
23.3.941 and the adoption of new )} REPEAL AND ADOPTICN OF
rules Y-V pertaining to alcochol ) NEW RULES PERTAINING
analysis. ) TO ALCOHOL ANALYSIS.

TO: All Interested Persons

1. On  October 17, 1985, the Department of Justice
published a notice of the transfer, amendment, and repeal of
rules, and adoption of new rules pertaining to alcchol analysis
at page 1560 of the Montana Administrative Register, issue
number 19,

‘. The second paragraph of the notice of transfer and
amendment, repeal and adoption of new rules pertaining to
alcohol analysis is amended to include the following addition:
The Department has repealed rules 23.3.903 through 23.3.906,
23.3.914, 23.3.935 23.3.937 and 23.3.938 as proposed.

3. The following statutes are added as authority for
rule 23.4.125: sections 7-4~2916 and 46-4-103, MCA.
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RRFORT TEE HIMAN RICUTS COMMISSTAM
OR mpT GTATRE NF MONTANA

Tn the matter of the adontion ) NOTMICE OF ADAPTTAN
of rules perteining to ) OF ARM 24.9.1301
discrimination in insurance ) THROUGH 24.9.1305
and retirement nlans 1

To: All Tnterested Persons

1. On August 15, 1985, the Montana Huwan Pights
Commigsion and the Montana State Auditor and Commissioner of
Insurance jointlv puhlished notice of provozed adoption nf
rules implementing §49-2-309, MCA, relating to discriminatinn
in insurance and retirement plans at page 1049-31054 nf the 1985
Montana Administrative Register, issue number 15.

2. The Human Rights Commission has adopted the proposed
rules with the following changes:

24,2,1301 (RU'LE T) DEFIMITTONS (M The term "insurer® as
used in these-rules-ineludes-the-definibion—of-inaurer-found-inm
scakion-33-~3=2383{6};-MEAy-the-Adafintbion-of-finaneinl
ingkitutton-Ffound-in-fect+on-49-2-183438};-MEA;—and~trhe
definteions-of-persen-found-in-acekions-33-3-2024i3}-and
43-2-16%+415}+5-MEA7y this sub-chapter means anv financial
institution or verson, as those terms are defined in section
49~7-~101, MCA, that issues, operates, sells or otherwise
provides anv type of insurance pollcv, plan, Or coverade or anv
pension or retirement nlan, program, or coverage to another
person or perscns, except that an emplover or organization
which provides to its emplovees or members s aroup insurance
policy, plan, or coverage nr pension or retirement plan,
program, or coveraqe purchased from or provided hv an insurer
is not an insurer,

{3+ --FPhe-bterp-tranawall-ga-yaed-in-khese—ryies-meana-she
agk-whereby-an-tnourer—-and-insnred-Rgrer-tm-AR-CHESNSIAR-PAF
comuinumtion-of-an-eriaking-inauranee-pattevy-plan-sr-eoveraqae
er-retirement-plany-progroam-er-ceveraga~when-no-eenaideration
vag-givon-in~the-ariginel-contract-for-tha-right-ho-rYerev-under
the-agne-terms Phe-faek-kthak-tha-rondract-forped-hv-extennion
Av-aonkinuakien-is-identiaenli-to-the-ariginat-contraab-ia-nok
materiat-pfwno-conaideration-For-the-prighk-to~extand-or
egnbkipte-the-griginai-ktormna-af-bhp-conkrach-~was-givans

24,9.1302 (RULFE TT) PATES &R AND PREMIUMS; PROPERTY AMD
CASUATTY TWSURANCE (1) Rates or premiums for anv pYOpertv or
Cafualty infurance policy, plan, or coverage on & risk, when
the risk is resident, lncated, or to bhe performed ir the State
of Montana shall not be bhased on sex or marital statue.

(7)) Moved to new rule 74,9.13n3(1).

43+ (2) TFactors vhich an insurer may ke-taken talke into
account to determine rates or premiums for motor wehicle
liability and preonertv coverage include, hut are not limited
tne

{a}  The age of the driver,
fhY  The lenath of driving experience.
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fcy  ™he number n¥ vears lircensed to nperate = me+tny
vehic'e,

(A1 A Aetermination of which driver, among severa’l
insured individuals, is the primarv driver nf a ~averes!
vehicle, hased upen the prorortionate uee ~f each “ehicle
insured under the policy hv individual drivers inanred n» rr he
insured under the policv.

(e} Average number of miles driven over a period o7 time.

(f)  Type of use, such as business, farm, or pleasuve use,

{a) Vehicle characteristics, features, anrnd options such
as enqgine displacement, ability of vehicle and its scuipment to
protect passengers from injury, vehicle make and model, and
design characteristics related to Aamagability n* the vehicle,

(h) Commuting mileage over a periond nf time.

(i) ™he number of cars insured or numher of licensed
operatores in the household, withou+t regard tn the sex or
marital status of the licensed operators. An insurer mav net
utilize a pnlicv of estahlishing insurance »ates far an
individual based upon the driving record of a2 spouse whe Y a
licensed operahor but not a primarv driver o the vehicle to he
insured unless the policv ir a2pplied in the same manrer +-~
households o individuals not married +~ epach n+ther,

(1)  The amount of insurance.

ti}—-Pha-inceme-af-the-inaured-

43+ (k} The anticipated cost of vehicle repairs or
replacement, which mav he measured hv age, price, anst, or
value of the insured automobile, ard other related Factors.

4m¥ (1) Geographic location.

4ry (M) The accident record of the insured, including
accidents for which the insured, although not rited, was
substantially at fault.

te+ {n) The driving record of the insured, including
citations.

(4) Moved to new rule 24.9.1303(2).

45} --Ho-rakeg-er—prentuma-catabliahed-to-complv-with-these
ruies-shall-be-ereaafive-ar-gnreasenablv-high-ar-ghnti-resuie
ip-undue-enrichment-to-an-inaurerr—~No-insurer-may-atkempe—ko
eompiy-with-§48-2-3807-MEA;-or—thase-vateds-br-povelv-raiaineg
rapes-Ffor-women—te-—the-same-tevei-previouslv-_charged-bo-men-or
by-meraly-raiatng-rakes-for-pen-tn~the-same-levelouprevionaly
charged-to-wemeny-unlieas-thefe-vakes-are-based-on-venssnable
greundas
————— 46}m—frervainaurer-ahali-file-far-record-purpesea-ika
rakea-or-promiumsg-for-ary-insurance-poliav--plan-—er-enverada-aAr
vekiremene-plany-pragram-or-averade-ta-bo-nffored-on—or-nSuar
Pekober-1;-+0RF-with~the-AEfice—aFf-Trourance—Commiagianer—in~n
format-ncaeptablevby—thab-—asffima - The-rateg-and-prepiuma-ta-he
filed-for-veaord-purposes—are-thona-which-she-insurer-proposes
to-use-in-sempliance-wikh-Segtion-45-2-389;~MCAs—and-thaan
ruleg-w-Phe-filings-witi-gerve-ho-merk-the—npplicsbie
requirementa-of-9ikle-33.0f-Montana-Coda-Annstated -and-wilti-he
veviewed-bv-the-Insprance-Commianionar-if-apeaifie-atatutony
avkharibv-permibar~—~Eopipa—af-the-filinga~witi-be-mrde
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avatiagble~te—the-Human-Righta-Comminsian-buv-khe-Inauranes
Comminaiener-or-by-rhe-—inmurer-upon-requedes

»4,0_1303 PATFS AND PREMTIUMS, LTFE, DISARILITY, AUD HEALTH

INGURANCE, AMNUTTIES, AND PENSTON AMND RETIREMENT DLANS,
TROGRAMS, AND COVERAGES +23% /1) Rates or premiume for 1ife,
disability, and health insurance policies, plane, and
coveraqes, including annuities and anv pension e¥ and
retirement plans, proqrams, er and coverages, whieh-is lssued,
delivered, or issued fnr delivery whewe-the-participant-reaides
in the State of Montana shall not bhe hased on mex or marital
statuea.

443+ (M) Rakea-pr-premiuma-cbaraed-Br-ppy-inqurer-pa-s
preovidapeaf-a-life-or-disabititv-iranvance-petiev;-plany
Pregremy-ar-coveraqe~mav-be-based-sn-fackoprq-aueh~as Factors
which an irsurer mav take intn account to determine rates or
nremiums for a life, disabhilityv, or health insurance noliacv,
plan, nroqram, or coverage, include but are not limited &n age,
weight, ageneral health, personal habits such as smoking or
other use of tobacco, consumption of alenholic heveraages, and
the harardous nature nf work or recreation engaged in hv the
insured,

24,9.1304 (PULE TIT) PAYMENTSE (D RRENERTTS (1) Mo
pavments or benefits of anv insurance policy, plan or coveradge
nr pension or retirement plan, nrogram, or coveraqge shall bhe
based on sex or marital status.

+7}--Ne-pavmenka-sr-benefita-ai-anv-inauranse-polievy
plany-er-caverage—or-rekivemant-plan;-programpy—or-coverags
akati-reasutt~in-undue~anvrichmant—to-an-insurer---Na-inaurer-may
attempe-to~complv-wikth-§40-2.300 ;-MEAT-or—these-rutea-by-merely
tewerinA-pavmenta-er-benefita-to-the-aame-levelepravioualv-matd
to-men—or-by-mevely-iovaring-che-paymenta-and-henefita-po-the
aame-level-previsuniv-natd-te-voman-unlefa-shaae-mavmenes—and
bepaétha-nyve-based-on-rensonable-eoroundar

"4,9.1305 (RPUT.ES TV AMD V) JURISDICTTOM AND APPLTCARILITY
DATE (1} Section 49-2-309, MCA, and this sub-chapter are
anplicable *o all insurance policies, plana, and coverages and
pension or retirement plans, nrograms or roverages subiect +n
the laws of Montana and issued or entered intn on or a‘ter
Netober 1, 1985, shatl-nek-diseriminate-in-iqanance-en-the
basta-nii-aex-or-marital-atatua-and-anv-maymenka-ay-hemnafitq
erovided-hy-such-policies;-plans;-pregrana-ar~anavearagea~ashatt
be-provided-withoutr-disegripingtinn-on-the-hasia-ad-acr-op
maritat-atakuac

{?)  Anv term, pavment, or hene€it of an insurance nnlicv,
nlan, or roverage or pension or retiremert nlan, nraograrm ~r
coverage in effect priar to October 1, 0975, mav he exercised
in accordence with the terms of tha+ policy. nlen, proararm, rr
coverage. OMntions to increase or decrease coverace, anrua’
rate adijustments 4as—oppeossd-te-smanal-vemewalsalr, and
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settlement options in life insurance policies are examples n¥
terms which if included in a policy, plan, program or caverage
in effect orinr o October 1, 1925, mav he exercised without
regard to £49-2-309, MCA or these rules.

(3) Seekirn=40-2-3A0;-MEAr—pnd-these~ruleas-avre
appiieable—te-—any-renevai-ef-prv-inaurance-polieyy-plans-ax
coverage-er-rekivemant-plany-progran-or-saverage—on-ar—afkes
Betaber-3;=%985+s Tn determining if a policy, plan, proqgram, or
coveraqge vas in effect prior to Octeber 1, 1985, the nrimarv
consideration will be whether a new contract is formed nn or
after Nctober 1, 1085, or whether a pre-Octoher 1 contracnt is
continued after that data,

{4) Section 49-7-309, MCA, and these rules, are
applicable to any mevw-eerkificate-inaued-under-many-group
inauranec-poliev;—plrn—o¥-covaragoe-or-group-rekivement-plany
pregram-or—cevarage-on—eor-afker-getober-34+-1885- agreement
wvherehv an insurer and an irsured agree to an extension or
continuation of a pre-October 1, 1985 Insurarce policv, plan,
oY _coverage or pension or retirement plan, program, or coverage
when no consideration was given in the pre-October 1, ceontract
for_the right to extend or continue upon the same terms. The
fact that the contract formed hv extension or continuation is
identical to the pre-October 1, 1985 contract is not material
if no consideration for the right to extend or continue the
pre-Octoher 1 terms was given,

+3¥ (81 Section 49-2-309, MCA, and these rules do not
apply to any insurance policv, plan, or coverage or pension or
retirement plan, proaram or coverage issued to or provided to a
person who resided in a state nther than Montara at the time
the policy, plan, program or coverage became ~ffective.
feetion-49-32-389;-MEAy-and-theae-ruleqa-appiv-to-anv-insuvanee
Belieyr-plan-ew-coverade-~ar-rebiroemens—plan-program—oF
eaverpga-renewed-by-n-peraspr-vho-raaidea-in-Monaanas-regavdieas
mé-the-piaca-of-taauansar

43} -~Gegtion~40~3~300;-MEAhy-and-thesa-rutag;~appiv-to-any
inanranee-poliavy—plans-ev~-eavevage-er-rativement-plany-prog=am
er-covewprge-iasuad-or-provided-ta-a-perasn-—whe-wesides—4in
Monkenay-vegardican-af-the-pince-pf-iasuancer—~An-insurar-ahaid
ba-an-netice-—that-p-person~residescin-Montana-tf-ktha-pddress
£for-khe-parssn-on-the-appliication-sr-peliey-ta-a=Mantara
addreas:
~———=43}--Featian~45-2~3A0 s -MCRs-and-theac—rutea;—appiv-ta-any
aroup-ftnsyrance-peatievy-plany-or-coverage-my-graun-redivements
plan;-pregram-or-covavage-whan—individuele-pasiding-in-Montansn
arg-aoiietted-to-surchasc-or-ioin-the-aroup-insuranee-patiev;
plan;-er-gaverade-or—aAveun-rekivament-plany-nregram-or
esverager
w=w——{4}-—Fageion-40-3-355;-MEAy~and-thesa—rultear-applv-ta-any
henefik-or-payment-contrack-issued-or-ta-hbe-performed-in
Mentana-regardimsa—pf-the-misca-gi-bhe-originmni-patiew
isauanees

Pule VT not adopted,
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3, The Commission received written comments and testimonv
at the hearing both in support of the proposed rule and in
opposition to the proposed rule. The comments, and the
Commission's responses to them, are summarized as follows:

{a) Severa)l commenters objected to the definition of
"renewal" contained in proposed rule I and its use in the
rules, contending that the definition was confusing and
inconsistent with the manner in which the term is used in the
ingurance industrv. The Commission agreed with these comments
and deleted the definition of renewal and its use in the rules
as adopted.

(b} Several commenters objected to the use of the term
"risk" with respect to accident and health insurance because
that term is not customarily used for those types of insurance
and could cause confusion. The Commission agreed with these
comments and amended the rules as adopted to reflect the
change.

{c) The Women's Lobbyist Fund objected to the inclusion
of the income of the insured as a permissible factor in
egtablishing inaurance rates and premiums on the around that
income can act as a surrogate for gender. The Commission has
deleted this factor from the rules as adopted, reasoning that
because the list of factors is permissive, an insurer would not
be prohibited from utilizing income. A person who believes the
use of income to be discriminatorv on the basis of #ex in the
setting of his or her insurance premiums mav File a complaint
and the i=ssue can be resolved in a contested case proceeding.

(d) Glen Drake, representing the American Tnsurance
Association recommended adding the language "where the car is
garaged" to the portion of the rule which permits the use of
geographic location as a factor in establishing rates Sor motor
vehicle liability and propertv coverage. The Commission
rejects this suggestion. The present language does not
preclude the use of the location where the car is garaged and
affords more flexibility by permitting the use of other
locations as well,

fe) The National Organization for Women (NOW) and its
Montana Chapter recommended the adoption of a prohibition on
flat-rate pricing for automohile insurance that ignores mileage
currently in use by the automobile insurance industre. NOW
contends that actual mileage is the best predictor of risk of
accident and that facially neutral flat raters are
discriminetory against women as a class because women tend to
be low mileage drivers., The Commission redects this
recommendation on the ground that the statute does not give the
Commission authoritv to prohibit flat-rate price unless it can
be Astermined to be discriminatorv. The determination of
whether a facially neutral pricing scheme is discriminatory
should be left to a contested proceeding.

(f) Robert §. Beiler, representing Allstate Life
Inerurance objected to proposed rule TII(4) as an effort to limit
the factors upon which an insurer may establish rates for life
and disabilityv insurance. The Commission did not intend to
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init insurers *o the use o€ the factors contaired in the
pronosed rule and the rule as adopted has heen rewritten to
clarify this,

fa) The ™ontana Chanter of NOW recommended +hat the
nractice of offering "no-smoker" discounte to pipe and cigar
smokers should be prohihited ars ser Aiscrimingtorv., The
Commission redects this proposal on the ground that the
determinration of whether a faciallv reutral pricing scheme is
discriminatory should he left tn a contested proceeding,

(h) SBeveral organizations recommended the inclusion of a
rule clarifying that pregnancy discrimination constitutes sex
discrimination. The Cormmission declines to include such a rule
at this time. The Commission staff helieves the weight of
authoritv supports a conclusion that pregnancv discrimination
may constitute sex discrimination but does not believe the
Cormmission need set forth this interpretation evpressly in itse
rules. The Commission is hesitant to make such an
interpretation the basis of a rule when it was not included in
the proposed rules so that opponents would have an opportunitv
to comment.

(i) Don LaBar on hehalf of Blue Cross of Montana arqued
that the proposed rules oo hevond the scope and intent nf the
statute in that thev ignore the term "solelv", The Commission
reiects this contention. If "solely" is interpreted as Mr.
LaBar contends it should be, no meaning whatsoever can he
attributed to the statute, as it is unlikely that anv insurance
company uvses aeX or marital status as the "scole" hasis for
insurance or operation of its policies, plans, programs, or
coverages.,

{1} The rules as propored required that all insnrers file
their rates with the Insurance Commisgioner's office. A number
of life and health insurers ohjected to this requirement.
¥hile the Insurance Commisrioner's office has authority to
require filing of provertv and casualty rakter, it has conceded
that its authority to require life and health rate filincs is
cuestionable and does not intend to reauire such filings., The
Women's TLobhvist Fund, on the other hand contended that filing
was essential to insure that the low is nroperly implemerted
and that language be added to insure +hat the filinas are
available +o the public. fThe Commission declines to incluce a
recquirement that rates be filed with the Commission hecause of
inadecuate space and staff to handle a Filing requirement of
this magnitude. The Commission has adequate authority +to
obtain needed rate information when a complaint is “iled.

{k) Several cormenters argued that proposed rule IVI4)
resulted in extra-territorial applicatinn of the statute and
application of the statute to policier in effect prior +o
Nctobe~ 1, 1985, Thesa commentars contended that neither nf
these effects were intended bv the legislature. The Commission
har resnonded to these corments bv deleting propnsed rule TV(4)
from the rules as adopted,.

(1)  Several commenters obijected to what they
characterized as an effort to give erxtra~territorial
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applicatior to the statute rortained in proposad rule V. The
~ommission hag deleted all of that nroposed rule, excent for
+the first sentence of vule V{11, in response to this compment.
The Commission intends to studv this issue further in the
“vinre .,

m} A numher »f commenters obiected tn proposed rules
TI(5) ard TTT{?} ~n the grounds that thav were vague and
unerfareeahle, exceed statutorv authoritv, are evcessivelw
“urdensome, and are in conflict with nther etate laws, The
rammi ssion acknowledger problems exist in the r.roposed rules as
Ara€ted and has feleted them “rom the rules as adopted. The
fammission intendas +o attempt additional »mlemakinea on the
issues of rates and hene”its in the future after it has
ohtained clarification of the statutorv conflicte,

{nt 2dward Timmerman of the American Council of TLife
Tnsurance recommended that lanqguaqge bhe added to the rules to
indicate that an insurer mav comsider the make-up of a aroup in
egtablishina fundirg requirements “nr a pnlicv issued “nr that
group. The Commission rejects this recommendation on the
ground it is not convinced such ar interpretation was irtended
bv the Tegislature. The Commisesinn will consider this
racommendation in the future when i+ undertsakes additional
rulemaking on the rates =nd premium issues,

fo) MNon TaBar on behal® oFf Rine Cross objected tn the use
of the term "insurer" since it is not included in the statute.
"he Comrission rejects *his arqument, The term "insurer" was
included as a defined term <o it could he uszed in the rules for
purposes o< simplification, The Commission hoe redrafted the
defirition of insurer “nr nurposes of clarification, hevever,

4, The authori+y far +he rules i=s section 49-7-204, MCA,

3 st wTon dwplapant &40-9-300  MCA,

MAN = L H MMT 3. n
MATGERY A BRSO FALT

%‘M/MM/W;M_

Anne I,. Macintvra,
Administrator
Human Righ+s Division

Certi‘ied o +he fecretarv n< State Netehar ~1, 1a8g
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BEFORE THE BOARD OF LAND COMMISSIONERS
AMD THE DEPARTMENT OF STATE LANDS
OF THE STATE OF MONTANA

In the matter of the adoption )

of ARM 26.2.401 setting a ) NOTICE CF AMENDMENT
schedule of fees for state ) OF AFM 26,2,401 REGARDING
land use authorizations and ) ADMINISTRATIVE FEES

sale documents. )

TO: All Interested Persons:

1. On August 29, 1985, the Board of Land Commissioners
and Department of State Lands published notice of a proposed
amendment to ARM 26,2.401 concerning fees for state land use
authorizations and sale documents at page 1208 of the 1985
Montana Administrative Register, issue number 16,

2. The agency has amended the rule with minor editorial
change but substantially as proposed.

3. The agency received only one comment. In the com~
ment, the Montana Mining Association advised that it has no
objection to the amendment.

4. The authority for the rule is 2-4-201, MCA, and the

rule implements 77-1-302, MCA,.

o .

v
DENNIS HEMMER, COMMISSIONER

Certified to the Secretarv of State, October /S, 1985,
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BEFORE THE DEFARTMENT OF REVLENUE
OF THE STATE OF MONTANA

IMN THE MATTEF J)F THE ADOPTION
¢f Pules I through VI.

tal.”. 101 through 42.7.107):
Ruies VIII through XIV;
t4..7.121 through 42.7.127);
vules XV through XIX
14Z2,7.201 through 42.7.205);
and kules XX through XXXIII
(42.7.216 through 42.7.229)
to implement the Video Draw
Poker Machine Control Law of

NOTICE OF THF ADUPTIOr
Rules . through V72
(42.7.101 <hrough 42 ~ 107);
Rules ViT. through xlv.
(42.%.121 through 42.7.127);
Rules Xv through XIX
(42.7.201 through 42.7.205);
and Rules XX through XXXITI
(42.7.216 through 42.7.229)
to implement the Video Draw
Poker Machine Control Law of

1985, 1985,

TO: All Interested Persons:

1. ©On August 15, 1985, the Department published notice of
the proposed adoption of Rules I through XXXII1 (42./.101
through 42.7.229) to implement the Video Draw Poker Machine
Control Law of 1985 at pages 1100 through 1115 of the 1985
Montana Administrative Register, issue nc. 15.

2. The Department has adopted rules I, II, IV, V, VI, VII,
vIrr, X, XII, ¥IIi, XIV, XVII, XVIII, XX, X¥I, XXII, XXIII,
XXIV, XXVI, XXVII, XXVIII, XXIX, XXX, XXXI, XXXII, and XXXIII as
proposed, and rules III, IX, XI, XV, XVI, XIX, and XXV with the
following changes:

(RULE III)

42.7.103 APPLICATION FOR LICENSE, LICENSE FEE, AND LICENS-—
ING REQUIREMENT (1) An application to 1license an electronic
video draw poker machine must be submitted to the video draw
poker program of the department of revenue upon forms prescribed
by the department. The application is not complete unless it is
dated and signed by the applicant, and contains all informaticn
and statements required by the department.

(2) through (5) remain the same.

AUTH: Sec. 7, Ch. 720, L. 198%; IMP: Secs. 7, 8, and 10, Ch.
720, L. 1985.
(RULE IX)

42.7.122 LICENSE NOT TRANSFERABLE (1) Rems ns the same.

(2} A license 1s further restricted tc the particular
machine approved by the department and identified on the license
application. When a licensed machine remains on the same prem-
ises after a transfer of ownership of an on-premises consumption
alcoholic beverages license, no additional license fee will be
charged to an applicant seeking to license the same machine at
the same premises feor the remainder of the license year.

(3) through (5) remain the same.

AUTH: Sec. 7, Ch. 720, L. 1985; IMP: Secs. 7, 8§, 10, Cch. 720,
L. 1985,
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(RULE XI)

42.7.124 LICENSEE BUSINESS RELATIONSHIPS (1) The depart-
ment may deny an application, er revekey; suspend zestriet; er
timz€ 0Y reveoke a license or revoke approval of a machine when
it finds that & business r6¢dtl0nshlp between a licensee and
ancther person or businesg entitv is unsuitable or endangers the
health, safety, or welfare of the citizens of this state. In
determining the suitabiiity of other persons or business enti-
ties in a2 business relationship, the department may consider the
person or business entity's: ’

(a) through (d) remain the same

(2} remains the same,

AUTH: Sec. 7, Ch, 720, L. 1985; IMP: Secs. 7
1985,

(RULE XY}

42.7.201 GENT'RAL SPECIFICATIONS OF VIDFO DRAW POKER MACEINE
Detailed specifications for video draw pcker machines are
required by the department in addition to those specifications
provided by chapter 720, 1L, 1985. such cpecifications are
required to ensure the legal cperation and integrity of each
machine and provide the department with methods to monitor the
machines.

(1) remains the same.

(2) The department may raeveke; suspend reserieky or limie or
revpke a license or revoke approval of a machine at any time when
it finds that any machine or machine & component doecs not comply
with statutes and rules governing electronic video draw poker
machines. The department may also ¥evekes suspend reseriet; or
timit or revoke the licenses or rgvoke apprmval of othcr similar
model machines or machine compenents in use in the state.

AUTH: Sec. 7, Ch. 720, L. 1285; IMP: &ec. 3, Ch., 720, L. 1985.

, 11, Ch. 720, L.

742 7.202 HARDWARE SPECIFICATIONS A vi
machine must include the following hardware sp

{1) through (7) remain the same.

(8} The ticket printing mechanism proviced in section 2
subsection (4) (j), chapter 720, L. 19%8%5, must he lovated in the
locked logic area to ensure the safekeeping of the eudit copy
provided by section 3, subsection (4) (k), chapter 726, L, 1985,
The printing mechanism must proeduce a printed original and dupli-
cate that will remain legible throughout the retention period
required by these rules. Upen cash out by a player, the ticket
printing mechanism must record the full value of the credits due
the player in dollars and cents, as well as all information
reguired by section 3, subsection (4) (j), chapter 720, L. 1985.

(9) and (10) remain the same.

(11} The logic board must have a unigue serial number that
may be used tc identify the boaerd for approval and inspection
purposes. The serial number shall be %n 18 symbel reenfiguratiens
Fhe £irsk 4 symbois shall identify tke manufaeturer and the last
6 gymbols shail identify +he beard a configuration of not more
than 1€ symbols. The manufacturer must be identified within the
first 4 symbols. The logic board must be identified within the
remaining 6 symbols of the 10 symbol contfiguration.

draw poker
ficationg:
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(12) through (16} remain the same,
AUTH: Sec¢. 7, Ch., 720, T.. 1985; IMP: Secs. 3, 4, Ch. 720, L.
1985,

(RULE XIX)

42.7.205 RESTRICTIONS ON OPTIONAL GAME FORMAT OR FEATURES
(1) A machine shall only offer the game of draw poker as provid-
ed by the act and these rules and shall not offer any other qume
or variant which will award irece games, ew credits that may be
redeemed by & piayer or any other inducement for a plaver's per-
formance. This restriction applies to bonus, progressive, or any
other means of awarding games, e¥ credits, or inducements which
devintes deviate from the award of games cor credits for a winning
hand of draw poker.

(2} remains the seame.

AUTE: Sec. 7, Ch. 720, L. 198%; IMP:! Secs. 23, 4, Ch. 720, L.
1985,

(RULE XXV)

42.7.221 REPATRING MACHINES -~ APPROVAL (1) remains the
same.

(2 Any repair or replacement of a machine's logic board
which may cause a loss of memory or change in the meter reading
must be reported to the video poker program of the department of
revenue on forms prescribed by the department at the time of the
repair. The report requires the disclosure of the following
information:

(a) final electronic and mechanical meter readings before
repair;

(b} initjal electronic and mechanical meter readings after

repair; and

(c) the nature of the problem encountered which necessitated
the repair.

42+ (3) Any repair made to a machine's logic board which
requires the breaking of a department seal must be reported to
video poker program of the department before the seal is removed
or broken. At that time; readings of the machinels eleetronie
metera and mechanieeld mekars must be provided o the department
After repeir; +the logic boeard must be reappreved by the depare-
mend and inivial ereekrenie and meechaniecai meker recdings provid-
ed +o the department before +he maehine +=2 again placed in
eperatior on the iiecensecels premisess After repair, the logic
board must be reapproved by the video poker program before being
reused in a machine.

43+ (4) Any repair or replacement made to a machine's meters
must be reported to the department video poker program before a
seal is removed or broken and the readings of the machine's elec-
tronic and mechanical meters must be provided to the department
videc poker program. After repair, the initial readings of the
electronic and mechanical meters must be provided hefore the
machine is again placed in operation, The department must subse-
guently be giver access to the machine to reseal the meters and
verify their proper operation.

+4% (5) To assure the integrity, security, and mcnitoriny of
machines in service, o licensed machine ma; not be substituted or

20-10/31/85 Monrana Administrative Regaister



~1626-

repiaced until the replacement machine has been licensed by the
department video poker program.

AUTH: Sec. 7, Ch. 720, L, 198%; IMP: Secs. 3, 7, Ch. 720, L.
1985.

3. & public hearing was held on September 6, 1985, to con-
sider the proposed adopticn of these rules. VWritten comments

were received from Bill Auger, Belgrade Lounge, Belgrade,
Montana, and Raymeond D. Pike, Vice-President and General Counsel,
representing International Game Technology (IGT), Reno, Nevada.

The following individuals testified at the hearing: Representa-
tive Bob Pavlevich, Houge District No. 70, Butte, Montana, spon-
sor ©f House Bill No., 236, the Video Draw Poker Machine Control
Act; Phillip Strope, Montana Tavern Association (MTA) attorney,
Helena, Montana; Charles Jovick, Montana Bar, Great Falls,
Montana, also representing the Cascade County Tavern Association;
Clarence Stoick, Big ¢Sky Amusement, Billings, Montana; Fhil
Benson, Montana Music Rentals, Misscoula, Montana, also President
of the Montana Coin Machines Operators' Association; Donald W.
Larson, MTA Board Chairman, Helena, Montana; and Bob Durkee, MTA
lobbyist, Helena, Montana. The Department was represented by Jon
Meredith, Administrator, Legal and Enforcement Division; Michael
Garrity, Tax Counsel, Legal Bureau; David Schlosser, Video Poker
Proyram; and Mike Zahn, Software Specialist,

Ponald W. Larson reiterated +that MTA's objections to the
propesed permanent rules are the same objections that MTA made
against the emergency rules at earlier meetings. A copy of MTA's
June 13, 1985 written objections to the emergency rules was pro-
vided at this hearing, and have been addressed below.

Several substantive changes were made to the emergency rules
as a vresult of May and June meetings. The most significant
changes were: (1) requirement that a written contract exist
between a machine owner/operator and the licensed establishment
was removed; (2) credit for license fees paid would be allowed
for licensing of a replacement machine in the event that machine
is destroyed; and {3) the requirement to "hard wire" the machine
into the establishment's circuit was removed. Other objections
were viewed by the Department as groundless or as being contrary
to proper and necessary control of machines; e.g., uncontrolled
substitution of machines.

Philip Strope, MTA attorney, questioned the Department's
authority toc proceed with permanent rulemaking in view of the
pending lawsuits and injunction concerning the Department's
interpretation of +the Video Draw Poker Machine Control Law of
1965, The Hearing Examiner deemed that any interested party who
wanted to guestion whether the Department should have cenducted a
rulemaking hearing should have raised the question after receiv-
ing public notice of the rulemaking hearing, but before the hear-
ing began. The Department's legal counsel explained at the
beginning of the rulemaking hearing that the Department had
determined the hearing was legally appropriate. Further. counsel
for the Department explained that should any court decision
indicate that any of the rules eventually adopted were improper,
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the Department would take appropriate action to revise or repeal
the rules or propose new rules.

Clarence Stoick, Big Sky Amusement, was concerned that the
rules use the discretionary term "may" which could result in the
Department exercising favoritism among licensees. As an adminis-
trative agency, the Department of Revenue by definition is
authorized to exercise discretion in implementing its statutory
duties. If a licensee believes the Department has not treated
him fairly under the rules, he may seek appropriate redress.

Charles Jovick testified that the Cascade County Tavern Asso-
ciation opposed the proposed permanent rules because they only
apply te the licensees of the video draw poker machines rather
than t¢ both the licensees and the machine vendors. The Video
Draw Poker Machine Control Law of 1985 provides in § 3, c¢h, 720,
L, 1985, that a person must own an alcoholic beverages license
prior to being eligible for a poker machine license. Applying
the same department rules to vendors would reguire a legislative
amendment to the Act,

Representative Pavlovich also pointed out that machines cur-
rently in wuse in Montana do not comply with § 3, ch. 720, L.
1985, which requires machines to print out a ticket voucher con-
taining, among other items, the value of the prize in numbers and
words. The machines do nct comply because they can only pay out
in round dollars, i.2., a 525 prize can be paid out, but on a
$25.75 prize, the .75 cannot be paid out. The Department has
issued a notice to the manufacturer and has received modified
programs providing for total payout in all cases. Section
3(4}{3) of House Bill W~ 236 is plain and clear in reguiring
total payout and rule XVI has been amended accordingly,

Referring to its comments to the emergency rules, MTA

expressed concern over the definition of the term "machine". The
Department's proposed permanent rules reference the Video Draw
Poker Machine Control Law of 1985 definition of "machine". The

Hearing Examiner deemed and the Department concurred that such
reference to the 1985 &ct sufficiently addresses the Associa-
tion's concerns, and clarifies the definition of "machine".

Referring to its comments to the emergency rules, MTA stated
that Rule V should be modified to allow for a refund of the
license fee when machines are found to be defective or are
destroyed and need to be replaced. The proposed permanent Rule V
explicitly provides that no license fee will be retunded, in
whole or in part, after the license is issued. The Hearing Exam-
iner deemed that Rule IX “"License Not Transferable" addresses in
part MTA's concern, Subsection (%) of Rule IX provides that "if
a machine is destroyed and then replaced by a newly licensed
machine, the unused portion of the [license] fee paid on the
destroyed machine will be applied as a credit to the [licensel
fee due on the replacement machine. The Department may require
proof of destruction before credit is applied”.

The Hearing Examiner deemed that Rule V reflects the Depart-
ment's determination that the necessary edministrative burden and
cost outwelgh the benefit to the licensee ot receiving a refund.

If & machine 1is defective, the licensee should have recourse
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syelnst tne manufacturer ano/or vendor Similarly, ! o machine
18 destic ed. the llcensee wouirl have recourse against the insur-
e.. Tn bett instances, the loss of the use ol the machine is one
Gf many kie.ness riske with which the .icensee must contend.
Based on the Department's btest knowiedge, "defective"
machines are general.y repaired ir a matter of hours. In cthe
rare or extreme cases, repair may take a tew days. In nc case to
date has the Department been notitied that a defective machine
was not repairakle withinr a few days. The risk of substitution
is obvious. Two working machines could bLe on the premises oper=
ating under a confused licensing situation. The repitacement of
"defective” machines can frustrate and interrupt the Department'e
necessary and eftective monitoring of the machinee. Continuity

of necessary audit trails would be interrupted. In researching
this issue, the Department has determined that "spare" or
"replacement" machines simply do not exist in most locales, The

whole ‘“"replacement" issue as it relates to defective machines is
baseless in reality. Therefore, the Department's decision is
that a destroyed machine may be replaced, but not & defective
one. The unused portion of the license fee paid on the destroyed
machine will be applied as credit towards the license fee on the
replacement machine in accordance with Rule V. No refunds will
be given in any case.

Charles Jovick, Cascade County Tavern Association, opposed
adoption of Rule IX which provides that a machine licenge is
valid only for the licensee and premises where the machine is
located. Under the rule, when a liguor establishment is sold,
the machine licenses do not transfer to the new owner. In reali-
ty, when a liguor establishment is sold, the machines are sold as
a part of the establishment, and their licenses should therefore
transfer.

Clarence Stuick, Big Sky Amusement, alsc +testified against
Rule IX. His c¢oncern was that once a machine is licensed, the
fee has been paid. If a machine is moved, the license should go
with the machine rather than reguiring relicensing and reinspec-
tion which result in a period of time when the machine is not in

operation. Phil Benson, Montana Music Rentals, reiterated the
concern that the machine 1license should be tied to the bar
license. Bill Auger, Belgrade Lounge owner, submitted written

comments suggesting that a poker machine license should be tied
to the ligquor license. Such modification should eliminate any
complications resulting from the sale of a liquor establishment.
Rule T% provides that a machine license is a privilege, and is
"only valid for the licensee and the premises identified on the

license application”. Once the establishment 1is sold, the
machines may not be operated until the new owner is issued new
machine licenses. I1 the seller removes the machines Irom the

premises, then he must relicense the machines before they can
again be operated because they have been moved to different prem-
ises.

It is the Hearing Examiner's recommendation that Rule IX
should be modified to address the machine license problem that
occurs when the video draw poker machines are sold as part of a
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ligquor establishment. Where the machines remain on the same
premises but the license changes because the liguor establishment
has been sold, it is reasonable for the Department toc consider
allowing the machine license to transfer to the new owner of the
liguor establishment. The Department should consider the trans-
far of a4 machine license in conjunction with the transfer and
sele of the liguor establishment license. Furthermore, the Hear-
ing Examiner suggested the Department rules should provide for a
temporary operating license for the new liquor establishment.
Such temporary authority would ailow the new cwner to operate the
machines pending issuance of the machine license in the new own-
er's name, assuming that an individual to whom a liquor license
can be transferred should be able to meet the criteria for issu-
ance of video draw pcker machines. Should the individual not
qualify for a machine license, the temporary operating authcrity
would cease and provision ke made for the remeoval of the machines
from the premises.

It must be noted, however, that a machine license is consid-
ered a privilege and not personal property under these rules.
Temporary management of machines is provided for in Rule VIII and
appears to satisfy the Hearing Examiner's suggestions. The
Department rejects the Hearing Examiner's suggestion to make
provisions for the transfer of a machine license. The Department
has determined that no statutory authority exists for transfer-
ring poker machine licenses. However, the Department has deter-
mined that no additional license fee should be charged to an
applicant seeking to license a licensed machine for the same
premises for the remainder of the license year.

Representative Pavlovich testified that he felt the Rule XIII
requirement, that guarterly reports must be fiied with the
Department, was unnecessary harassment, Rule XIII references,
§ 4, ch, 720, L. 1985, which requires that the Department verify
the winning percentages of the machines. The Department's deci-
sion to require guarterly reports from its licensees in order to
comply with the statutory veriricaticn regquirement is a reason-
able exercise of administrative discretion. It is the recommen-
dation of the Hearing Examiner that Rule XIII be adopted as
proposed.

Bob Durkee, MTA, objected to the subsection (3) requirement
of Rule XVI that video machines be equipped with a surge protec-
tor, Durkee testified that a surge protector is expensive, and
only works for a limited time after a power outage. If a power
outage occurred after the 2:00 a.m. bar clesing, the surge pro-
tector could not retsin the informaticn it is to protect because
its battery would likely lose its power before the 8:00 a.m.
opening time. It is the Hearing Examiner's recommendation that
the Department should accept estimated meter readings from
machines in the event of power outages, and that reguiring each
machine to be equipped with a surge protector 1s unnecessary. If
11 Lecomes apparent to the Department that a licensee is provid-
1ng unacceptable estimated meter reacings in  such situations,
ther, +the Department can ‘use 1ts penalty povers against the
part.wular licensee. Therefore, it is the presiding r~fticer's
recommendat.on that Pules ¥VI{3) bLe ¢. lminatec
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It 1is obvious that the Hearing Examiner did not have suffi-
cient information regarding the purpose and need for surge pro-
tection and somehow got it confused with battery backup. The
surge protector is a $10 item that protects +the computer in a
machine from damage caused by power fluctuations. It also pro-
tects machine memory from corruption. Surge protection is very
necessary to protect the investment, reduce fire or shock haz-
ards, and protect the integrity of the program and meter informa-
tion in the machine. The battery backup, a $15 item with charger
is necessary to protect the electronic memory during power inter-
rupts. Without the backup, the memory would fail every time the
machine was switched off or unplugged. Without battery backup,
the entire purpose of the electronic metering required under
section 3 of House Bill No. 236 weould be defeated with a mere
flip of a switch.

Beth surge protection and battery backup are standard in the
industry. Only the cheapest devices and those deliberately
designed for illegal cperation do not have surge protection and
battery backup. The additicnal $25 that they add to the eventual
machine price is insignificant. The Department's decision is
that subsection (3) shall remain in Rule XVI,

Bob Durkee, MTA, also requested that subjection (3) (a) be
deleted because it would require remodeling of the old machines
in order to be able to read the meters externally., MTA's concern
was that a customer could read the meter if it were located in
the front of the machine and predict when a payoff was likely to
occur, The Hearing Examiner deemed that subsection (5) (a) pro-
vides for "either the locating of meters so they can be viewed
and read externally from the front of the machine or the keys to
the cash area must be immediately available at the licensed prem-
ises", Based on the language of the rule, it is apparent that a
machine licensee has the option of whether or not to relocate the
machine's meter. If the machine licensee chooses to simply keep
the keys to the cash area available on the licensed premises,
remocdeling of the old machines would be unnecessary.

IGT submitted written comments reguesting that subsection
(11) be modified to read: "The serial number shall be in a maxi-
mum ten symbol configuration. Up to the first four symbols shall
identify the manufacturer, and the remaining symbols up to the
tenth symbol shall identify the board". The modification would
enable clear identification of both the manufacturer and the
board.

It 1is the Hearing Examiner's conclusion that IGT's proposed
modification should be adopted. The IGT language retains the
Department's requirement that the logic board have a unique seri-
al number, that identifies both the manufacturer and the bkoard,
while allowing the manufacturer some leeway in determining how to
confiqure the identification. The Department concurs.

Bob Durkee, MTA, stated that both rules Xv and XI contain
language allowing the Department to "revoke, suspend, restrict or

limit" a license or approval of a machine. MTA reguested that
the rules be clarified to explain what the terms "restrict" and
"limit" mean, i.e., what sanctions may be imposed by the

Department.
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The Hearing Examiner determined a license may only be revoked
or suspended, and the phrase "restrict or limit" as used in the
rule must refer only to "approval of a Machine", However, as MTA
has pointed out, the rules do not explain when or why approval
would be restricted or limited, or what sanctions could be ren-
dered by the Department pursuant to these terms. Both Rules XV
and XI should be modified to clarify the meaning of the phrase
"restrict or limit," and to specify what sanctions could be ren-
dered under those terms. The Department's decision was to remove
the terms "restrict" and "limit" and use only suspend or revoke.

Referring to jits emergency rules comments, MTA stated that it
believed that Rule X(3), and Rule XII were unconstitutional
because a licensee would not have a fair hearing before the
license was revoked.

In accordance with § 2-4-631, MCA, a license may be revoked
without prior notice and opportunity unless so required by law.
In Chapter 720, L, 1985, there is no statutory requirement that
an opportunity for notice and hearing be provided prior to revo-
cation of a license,

IGT's written comments suggested that Rule XIX(1l) be amended
to read: "A machine shall only offer the game of draw poker as
provided by the Act and Rules and shall not cffer any other game
or variant which will award free games or credits for successful-
ly accomplishing a particular game objective". IGT's rationale
for the proposed change was to allow licensees to offer promo-
tional cor advertising incentives to encourage more machine use.

Machines appear to be in active use in Montana, and no testi-
mony was presented, other than IGT's, that incentives to encour-
age wuse are needed. However, the presiding officer recommends
that the Department consider whether the rules should provide for
promotional or advertising incentives if found to be needed. The
Department rejects IGT's suggestion and has modified Rule XIX to
limit the machines to the game of draw poker.

The change made in Rule III is a correction of the name of
the video poker program only.

The Department modified Rule XXV to «c¢larify the conditiops
under which reporting to the Video Poker Program of the Depart-
ment is required and to dispel any difficulties in interpreting
the rule. 1In the case of board repair or replacement, reporting
is necessary only when memory loss or meter reading changes are
iikely to occur,

No other comments were made,

4. The authority of the Department to adopt these rules is
found in § 7, Chapter 720, I. 1985. The rules implement Chapter
720, L. 1985, b

4 4

m\\ &
JQHN D, LaFAVER, Director

epartment of Revenue

Certified to Secretary of State 10/21/85
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BEFCRE THL DEPARTMENT OF REVENUE

OF THE ETATE

IN THE MATTER OF THE AMENDIENT)
of Rule 42.12.143 to allow )
temporary ownership of a )
second all-beverages license, )
and Rule 42,12.323 relating to)
the permissible and prohibited)
activities of a special or )
catering permit holder. )

TO: All Interested Persons:
1. On August 29, 1985, the
notice of the propoused amendment
temporary ownership of a second

42,12.323 relating to the permissible and prohibited
catering permit holder at pages 1211 through

of a special or

1214 of the 1985 Montana Administrative Register,
The Department has amended these rules as proposed.

2.
3. No comments or testimony
4.

ter 82, L.

implement 16-3-241, 16-4-205, 16~

Certified to Secretary of State

Montana Administrative Register

1985, and § 2, chapter 229, L.

OF MONTANA

NOTICE OF THE AMENDMENT of
Rule 42.12.143 to allow tempo-
rary ownership of a second
all~beverages license, and
Rule 42.12.323 relating to

the permissible and prohibi-
ted activities ¢of a special

or catering permit holder.

Department of Revenue published

of rule 42.12.143 to allow
all-beverages license, and rule
activities

issue no. 16.

were received.

The authority for the rules is 16-1-303, MCA, § 2, chap-

1985, and the rules

4-301, and L6-4-401, MCA,

JOMN D, LaFAVER, Director
€partment of Revenue

October 21, 1985.
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BEFORE THE DEPARTMENT OF EEVENUE
OF THE STATE OF MONTANA

"t THE MATTER CF THE ADOPTION ) NOTICE OF THE ADOPTION of
of Rule 7 (42,15.308) relating) Rule I (42.15.308) relating
to Montana adjusted gross in- ) to Montana adjusted gross in-

come and Rule II (42.15.307}) \ come and Rule II (42.15.207)
relating vo Subchapter "S" y relating to Subchapter "S§"
shaieholder's income. ) shareholder's income.

TO: All Interested Persons:

1. On September 1z, 1985, the Department published notice
of the proposed adoption of Rule I (42.15.308) relating to
Mentana adjusted gross income and Rule II (42.15.307) relating
to Subchapter "$" shareholder's income at pages 1320 and 1321 of
the 1985 Montana Administrative Register, issue no. 17.

2. The Department has adopted these rules as proposed.

3. A public hearing was held on Octoher 2, 1985, to consid-
er the proposed adopticon of thesz rules, No persons appeared to
oppose the proposed adoptions. Bob Turner of the Income Tax
Division appeared on behalf of the Department. No other com-
ments or testimony were received. Therefore, the Hearing Exam-
iner deemed the rule changes submitted as drafted.

4. The auvthority for the rules is 15-30~305, MCA, and the
rules implement 15-30-111, MCA.

OHN D, LaFAVER, Director
Department of Revenue

Certified to Secretary of State 10/21/85
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REFORE THE DEPARTHMENT CF REVENUE
CF THE STATE OF MONTANA

IN THE MATTER CF THE REPERL ) NOTICE CF THE REPEAL of Rule
of Rule 42.15,323 rolating ) 42.15.323 relating to nongame
to nongame wildlife checkoff ) wildlife checkoff and Rule
and Rule 42.15.,424 relating ) 42.15,424 relating tc house-
to licusehold and dependent ) hold and dependent care

care expenses, ) expenses.

TO: All Interested Poersons:

1. oOn kugust 29, 1985, the Department published notice of
the proposed repeal of rule 42,15.323 relating to nongame wild-
life checkoff and rule 42.15.424 relating +to household and
deperdent care expensges at pages 1217 and 1218 of the 19§&35
Montana Administrative Register, issue no. 16.

2. The Department has repealed these rules as proposed,

3. No ccmments or testimony were received.

4. The authority for the rules is 15-30-305, MCA, and
implerent 15-30-1zZ1 and 15-30- 15Q§\?CA.

JOHN D, LaFAVER, Dlrector
partment of Revenue

Certified to Secretary of State 10/21/85
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MCONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of

of Rules 42.15.511 and ) Rules 42.15.511 and 52,15,512
42.15.512 relating to expand- ) relating to expanding and ex-
ing and extending alternate ) tending alternate energy
energy credit. ) credit.

TO: All Interested Persons:

1. On BAugust 29, 1985, the Department of Revenue published
notice of the proposed amendment of rules 42,15,511 and
42.15.512 relating to expanding alternate energy credit on pages
1219 through 1221 of the 1985 Montana Administrative Register,
issue no. 16.

2. The Department has amended these rules as proposed.

3. No comments or testimony were received,

4, The authority for the rules is 15-32=-203, MCA, and
implement 15-32-102 and 15-32-20k—MCA.

HN D, LaFAVER, Director
epartment of Revenue

Certified to Secretary of State Qctober 21, 1985.
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BEFORE THE DEPARTMFNT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION }
f Rule T (42.28.303) relating)
to special fuel user's regis- )
tration card and Rule II )
(42,.28.501) relating to com~ )
pressed natural gas provisions)
and the Amendment of rule )
42.28.105 relating to what )
constitutes special fuels, )

TC: All Interested Persons:

August 29, 1985, the Department published notice of
the proposed adoption of Rule I (42,28,303) relating to
registration card and Rule II (42
to compressed natural gas provisions, and the amendment of
relating to what constitutes special fuels at pages

1. On

fuel user's

NOTICE OF THE ADOPTION of
Rule I (42.28.3063) relating
to special fuel user's regis-
tration card and Rule 1
(42.28,.501) relating to com-
pressed natural gas provi-
sions and the Amendment of
rule 42.28,105 relating to
what constitutes special
fuels.

special
.26.501) relating
rule

1215 and 1216 of the 1985 Montana Administrative Register, issue

42,28.105
no. 16,
2. The

bepartment has adopted rule I (42,28.303) and rule
II (42.28.501), and amended rule 42.28.105

as proposed,

3, No comments or testimony were received.

4. The authority for the rules is 15-70-104,
15-70~302, 15-70-322,

rules
MCA.

implement 15-70=301,

MCA, and the
and 15-71=101,

HN D. LaFAVER, Director
Department of Revenue

Certified to Secretary of State 10/21/85

Montana Administrative Register
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VOLUME 41 OPINION NO. 30

CONTRACTS -~ Employment contract between school district
and superintendent;

EDUCATION - Authority of board of trustees and
superintendent regarding employment contract;
SCHOOL BOARDS -~ Authority of board of trustees and

superintendent regarding employment contract;

SCHOOL DISTRICTS - Authority of hoard of trustees and
superintendent regarding employment contract;

MONTANA CODE ANNOTATED - Sections 20-4-401, 20-4-401(1),
20-4~401(3), 20-4-401(5), 20~-4-402, 28-2=1701,
28-2-1702, 28-2-1711;

OPINIONS OF THE ATTORNEY GENERAL - 26 Op. Att'y Gen.
No. 15 (1955).

HELD: 1. A  board of trustees and a district
superintendent may mutually terminate a
three-year employment contract prior to the
expiration of its term and enter into another
three-year contract identical to the first
except for date of expiration, without
violating section 20-4-401, MCA.

2. Section 20-4-401, MCA, does not authorize a
board of trustees and a district superin-
tendent to enter into a rolling three-year
employment contract.

21 October 1985

Patrick L. Paul

Cascade County Attorney
Cascade County Courthouse
Great Falls MT 58401

Dear Mr, Paul:

Your predecessor, J. Fred Bourdeau, reguested my opinion
on two questions concerning secticn 20-4-401, MCA, and
its three-year limitation on the term of the employment
contract between a school district board of trustees and
a district superintendent.

Montana Adminigtrative Register 20-10/31/85
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In March 1984, the board of trustees (referred to as
DISTRICT) and the district superintendent (referred to
as SUPERINTENDENT) entered into an initial employment
contract which contained the following provisions:

1. TERM

DISTRICT, in consideration of the promises
herein contained of SUPERINTENDENT, hereby
employs, and SUPERINTERDENT hereby accepts
employment as Superintendent of Schools for a
term commencing July 1, 1984, and ending
June 30, 1987.

DISTRICT may by specific action and with the
consent of the SUPERINTENDENT extend the
termination date of the existing contract to
the full extent permitted by state law.

12. RENEWAL OF EMPLOYMENT CONTRACT

If DISTRICT does not notify SUPERINTENDENT in
writing before each January 1 that this
Employment Contract will not be renewed, it
shall be deemed that DISTRICT has renewed this
Employment Contract for one (1) year extending
from the termination date set forth in
paragraph 1, above. SUPERINTENDENT shall, by
certified mail to each member, remind the
Board of the existence of this automatic
renewal clause. Such notice shall be sent one
month prior to the board meeting where renewal
or nonrenewal is to be considered.

13. TERMINATION OF EMPLOYMENT CONTRACT
This employment contract may be terminated by:
A, Mutual agreement of the parties.

On February 11, 1985, the board and the superintendent
terminated the contract by mutual agreement, effective
June 30, 1985, and entered into a new contract for a
term commencing July 1, 1985, and ending June 30, 1988,

20-10/31/85 Montana Administrative Register
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but otherwise cortaining the same provisions as the
initial contract,

Mr.

Bourdeau sought my opinion on the <following
questions:

1. Does the mutual termination of the
initial contract at the end of the first
year of a three-year term and execution
of a second three-yesar contract,
identical in all but date of expiration,
viclate the three-year limitation in
section 20-4-401, MCA?

2. Does the "automatic" renewal for one year
provided in paragraph 12 of the initial
contract violate the three-year

limitation in section 20-4-401, MCA?

Section 20-4-401(3), MCA, provides:

The written contract of employment of a
district superintendent or a county high
school principal shall be authorized by the
proper resolution of the trustees of the
district or the Jjoint board of trustees and
executed in duplicate by the chairman of the
trustees or joint board of trustees and the
¢lerks of the districts in the name of the
districts and by the district superintendent
or the county high school principal. Such
contract shall be for a term of not more
than 3 years, and after the second successive
contract, the contract shall be deemed to be
renewed for a further term of 1 year from year
to year thereafter unless the trustees shall,
by resolution passed by a majority vote of its
membership, resolve to terminate the services
of the district superintendent or the county
high school principal at the expiration of his
existing contract. The trustees shall take
such termination action and notify the
district superintendent or the county high
school principal in writing of their intent to
terminate his services at the expiration of
his current contract not later than February 1
of the last year of such contract,

Montana Administrative Register
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Regarding the first gquestion, mutual termination of the
contract is neither authorized nor forbidden by the
SXPress provisions of gection 20-4-401 (3), MCA;
initially, then, it must be determined whether the
parties to the contract have the implied authority to
terminate the contract prior to the expiration of its
term.

Section 20-4-401 (1), MCA, requires the board to "employ
anéd appoint" the superintendent., Section 20-4-402, MCA,
provides that the superintendent is the "executive
officer of the trustees" and performs his duties
"subject to the direction and control of the trustees.”
The board ic also vested with the power of removal and
discharge of the superintendent. See § 20-4-401(5),
MCA; State ex rel. Howard v, Ireland, 114 Mont. 488, 138
p.2d 569 (1943]. The Legislature has given the board
extensive authority over employment decisions concerning

the superintendent. The three-vear term restriction
appears to be the only limitation on the contracting
power of the bhoard. See 26 Op. Att'y Gen. No. 15
(1955},

The general rules regulating the construction and
operation of contracts ordinarily apply to contracts of
employment of superintendents. See 78 C.J.S5. Schools
and Scheol Distrjcts § 192 (1952). Montans law allows
executory contracts to be extinguished by rescission or
cancellation upon consent of all the parties to the
contract. See §§ 28-2-1701 to 1702, 28-2-1711, MCA. 1In
the absence of any restriction to the contrary, the
board and the superintendent have the authority to
effect a mutual termination of their employment contract
prior to its expiration.

It follows that the board and the superintendent may
then enter into another contract of employment, provided
that its term is not more than three years. To hold
otherwise would mean that the board could not reemploy a
faithful and efficient superintendent on the same
contractual basis used in hiring a new administrator.
Such a procedure does not violate the three-year
limitation imposed by section 20-4-401{(3), MCA, See
Hardison v. Beard, 430 5.W.2d 53 (Tex. App. 1968). This
holding is consistent with the previcus opinion of this
office concerning subsection (3)'s predecessor statute
[§ 75-4140, R.C.M. 1947] in which it was stated that
"{tihe trustees, if they see fit, may grant a three=year

20-10/31/85 Montana Administrative Register
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contract to any district superintendent regardless of
the number of previous terms he has served in the
district.™ 26 Op. Att'y Gen. No. 15.

Regarding the second guestion, the "automatic" renewal
provisions o©f paragraph 12 must be read together with
the provisions of paragraph 1. 1If one assumes that the
parties intended by paragraph 12 to extend the
contract's termination date one additional year from
June 30, 1987, if notice of nonrenewal was not given by
January 1, 1985, the parties have entered into a rolling
three-year agreement, the termination of which will not
occur until three and one~half years after the

notificaticn deadline. The same pattern will be
repeated in subsequent years if notice of nonrenewal is
not given by January l. See, e.9,, Colman v. School

Committee of Swansea, 378 N.E.2d 10le (Mass. App. 1978).

School authorities may make employment contracts for
such a term as may be permitted under the statutes, but
they may not fix the term of employment in excess of the
statutory limits of the term. See 78 C.J.8, Schools and
School Districts § 185(b); Jay v. School District No. 1
of Cascade County, 24 Mont., 219, 61 P, 250 (1900). The
guestion presented here 1s whether, by reason of
paragraph 12, the contract's term of employment is "more
than three years." I have concluded that it is.

Section 20-4-401(3), MCA, reguires the written contract
of employment of a district superintendent to be
authorized by the proper resolution of the trustees and
further provides that such contract shall be for a term
of not more than three years. Paragraph 12 creates, in
effect, a "term" in excess of three years by allowing
the same contract to continue beyond three years,

The board of trustees may exercise only those powers
conferred wupon them by statute and such as are
necessarily implied in the exercise of those expressly
conferred; the statute granting the power must be
regarded as both a grant and a limitation upon the
powers ot the board. McNair v. School District No. 1,
87 Mont. 423, 288 P. 188 (1930). Section 20-4-401, MCA,
clearly requires the board to authorize, by resolution,
a fixed-term c¢ontract .f not more than three years'
duration. The board may not bind itself, and future
boards, to a contract with a term in excess of three
years. With respect tn the contract's term, the

Montana administrative Register 20-10/31/85
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Legislature has limited the authority and defined the
rights of the parties in such a complete way as to
preclude any variation from the express provisions of
the statute. Although the superintendent is granted, by
this statute, the protection of a one-yvear continuing
contract after completing his seccnd successive contract
without notice of nonrenewal, the ©board is not
authorized to grant a rolling three-year employment
contract which effectively extends the term of the
contract beyond three years.

THEREFORE, IT IS MY OPINION:

1. A board of trustees and a district
superintendent may mutually terminate a
three-year employment contract prior to the
expiration of its term and enter into another
three-year contract identical to the first
except for date of expiration, without
violating section 20-4-401, MCA.

2. Section 20-4-401, MCA, does not authorize a
board of trustees and a district superin-
tendent to enter into a rolling three-year
employment contract.

MIKE GREELY
Attorney General

20-10/31/85 Montana Administrative Register
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to =end it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620,

Montana Administrative Register 20-10/31/85
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
Tooseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up %o
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
isgued since publication of +the preceding
register.

Uge of the Admiriistrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.

Montana Administrative Register 20-10/31/85
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through June 30,
1985. This table includes those rules adopted during the
period July 1, 1985 through September 30, 1985, and any
proposed rule action that is pending during the past & month
period. (A hotice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necesgary to check the ARM updated through June 30, 1985, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, c¢atchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1985 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

I-X Minimum Standards for the Administration of a
Probationary Period for State Employees, p. 1043
2.5.201 and other rules - Definitions =~ Department of

Administration -~ Delegation of Purchasing Authority
~ Reguisitions from Agenciesg to the Department -
Bidders List - Specifications Public Notice =
Competitive Sealed Proposals - Exigency
Procurements, p, 1818, 244

2.21.122 and otheér rules - Administration of Sick Leave, p.
865, 1237

2,211,216 Annual Vacation Leave, p. 1441

AGRICULTURE, Department of, Title 4

I Emergency Rulé - Annual Assessment on Wheat and
Barley, p. 1014

I-I1 Establishing Fertilizer Assessments and Repeorting,

. 1448

I-IV gstablishment of a Rural Assistance Loan Program,
p. 527, 1015

I-v Grading of Certified Seed Potatoes, p. 711, 1146

I-V1 Emergency Rules - Cropland Insect and Spraying

Program, p. 772
4.9,401 Annual Assessment onh Wheat and Barley, p. 1183,
1555
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4.12.1012 Increasing Fees Charged for Sampling, Inspection
and Testing of Grainas at the State Grain
Laboratories, p. 261, 597

4.12.1208 Laboratory Fees for Samples of Bees Submitted for
Certification, p. 1823, 202

4.14.305 and other rule « Applicant Eligibility - Tax
Deduction, p. 628, 1016

STATE AUDITOR, Title 6

I-v Comprehenzive Health Care Association and Plan, p.
531, 1322

I-VI Joint Rulemaking with Human Rights Commission.
Discrimination in Insurance and Retirement Plans,
p. 1049

I-IX Emergency Rules Relating to Unfair Trade Practices

on Cancellations, Non-renewals, or Premium
Increases of Casualty or FProperty Insurance, p.
1147

I-X Unfair Trade Practices on Cancellations, Non-
renewals, or Premium Increases of Casualty or
Property Insurance, p. 1450

6.2.101 and other rules - Incorporation of Attorney
General's Model Procedural Rules by the Insurance
Department - Procedural Rules for Contested Case
Hearings Before the Securities Department, p. 870,
1238

COMMERCE, Department of, Title 8

I Administration of the Federal Community Develcpment
Block Grant Program, p. 305, 688

I-11 Application for Fireworks Wholesaler Permit -
Contents of Fireworks Wholesaler Permit, p. 536,
916

I-V Emergency Rules Controlling Use of the South Bay

Area of Seeley Lake by Seaplanes, p. 683

(Board of Athletics)

8.8.2803 and other rule - Prohibitions - Referee, p, 1185

(Board of Barbers)

8.10.405 and other rules - Fee Schedule - Qualificatjons for
Examipation for Qut-of-State Applicants - General
Requirements - Apprentice Barbers, p. 1187

(Board of Dentistry)

I-1X Interpretive Rules for Advertising - Coverage -
Name and Office Information - Fee Information =
Specialization Areas -~ Solicitation, p. 1825, 154

8.16.405 and other rules - Allowable Functions for Dental
Auxiliaries ~ Examination - Fee Schedule for Dental
Auxiliaries - Identification of Dentures -
Application to Convert Inactive Status License to
Active Status License for Dentists and Dental
Hygienists, p. 715, 1323
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(State Electrical Board)

8.18.407
(Board of
8.22.302

8.22.502

8.22.610

8.22.612
(Board of
B.24.409
(Board of
8.28.406

8.28.501
(Board of
8.30.402

{(Board of
8.32.402

(Board of
8.36.409

(Board of
8.40.1215

(Board of
I

{Board of
8,.50.437
(Board of
8.54.402

Fee Schedule - Examination Fee, p. 873, 1239

Horse Racing)
and other rules - Board of Stewards - Licenses
Issued for Conducting Wagering on Horse Racing
Meetings - Definition of Conduct Detrimental to
Racing, p. 1455
and other rule ~ Licenses Issued for Conducting
Pari-mutuel Wagering on Horse Racing Meetings -
Starter, p. 141, 272
and other rule - Stewards - Workers' Compensation
Insurance Reguired, p. 143

Veterinarian: Official or Track, p. 391, 775

Landscape Architects)
Fee Schedule, p. 1, 245

Medical Examiners)
and other rules - E.C.F.M.G. Requirements -
Reciprocity - Examinations - Annual Registration
and Fees - Fee Schedule ~ Graduate Training
Requirements for Foreign Medical Graduates, p. 366,
687

approval of Schools, p. 1055, 1395 °

Morticians)
and other rules - Applications -« Internship =
Examinations - Inspections - Morticians
Qualifications - Continuing Education, Conditional
Permigsion to Practice While on Inactive Status, p.
1271

Nursing)
and other rules ~ Licensure by Examination -
Temporary Work Permit - Preparation of Licenses -
Conduct of Nurses - Consideration of Reapplicaton
for a License After Previous Denial, Revocation or
Suspensicn - Officers - Duties of Members -
Standards for Nursing Practice, p. 1056, 1556

Optometrists)
Fee Schedule, p. 35, 197, 34%

Pharmacy)
and other rules - Additions, Deletions and
Rescheduling of Dangerous Drugs - Prescription
Requirements - Records of Dispensing - Transfer of
Prescriptions - Computer Regulations - Definitions
- Automated Data Processing Systems - Security, p.
630, 1017

Physical Therapy Examiners)
tist of Licensed Physical Therapists, p. 370, 687

Private Security Patrolmen and Investigators)
Fee Schedule, p. 1275

Publie Accountants)
and other rules - Examinations - Expiration =
Renewal -« Grace Period, p. 1832, 154
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(Board of Radiologic Technologists)

8.56.402 and other rules - Applications - Certificate of
Licensure - Renewals - Duplicate or Lost Licenses -

4 Definitions - Permit Applications - Temporary
Parmits = Verification that Temporary Permit
Applicant can Safely Perform X-Rays without
Endangering the Public - Permit Restrictionsm -
Approval of Physician Specializing in Radiology -
Permits - Course Requirements for Limited Permit
Applicants - Permit Examinations - Fees - Renewals,
p. 721, 1152

(Board of Realty Regulation)

8.58.406 and other rule - General Licensure Reguirements -
fee Schedule, p. 1277

(Board of Sanitarians)

8.60.407 and other rules - Applications - Minimum Standards
for Registration - Registration Exam and
Certificates = Annual Renewals -~ Fee Schedule, p.
874, 1239

(Social Work Examiners)

8.61.404 Fee Schedule, p. 1783, 108, 878, 1239

{Board of Speech Pathologists and Audiclogists)

8.62.413 and other rule - Fees - Continuing Education When
Required, p. 1190

(Board of Veterinary Medicine)

8.64.101 and other rules - Board Organization - Procedural
Rules - Public Participation Rules - Temporary
Permits ~ Annual Renewal of Certificate of
Registration - Continuing Education - Forfeiture of
License and Restoration, p. 393, 775

(Bureau of Weights and Measures)

I Metric Packaging of Fluid Milk Products, p. 731,
1153

8.79.301 Licensee Assessments, p. 145, 273

(Financial Bureau)

1 Supervisory Fees for Building and Loan
Assocliations, p. 398, 776

8.80.104 Semi-annual Assessments for State Banks, Trust
Companies and Investment Companies, p. 397, 776

(Board of Milk Control)

8.86.301 and other rules - Class I Producer Formula -
Establishing a Statewide Pooling Arrangement with a
Triggered Base Plan as a Method of Payment of Milk
Producer Prices, p. 1459

(Montana Economic Development Board)

8.97.301 and other rules - Definitions - Review of
Application byAdministrator - Board Review of
Applications, p. 402, 915

8.97.301 and other rules - Definitions ~ Criteria for
Determining Eligibility - Description of Economic
Development Bond Program = Bonding Limit -
Eligibility Requirements - Applications and
Financing Fees, Costs and other Charges - Loans to
Capital Reserve Account on Guarantee Fund = Loan
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Loss Reserve Fund, Investment Authorized by Rule =
Purchase of Guaranty of Debentures of Qualified
Montana Capital Companies, p. 1066, 1073, 1077,
1080, 1082, 1557, 1558

8.97.305 and other rule - Application Procedures - Criteria
for Determining Eligibility, p. 147

8.97.308 and other rules -~ Rates, Service Charges and Fee
Schedule - Criteria for Determining Eligibility -
Application Procedure - Terms,Rates, Fees and
Charges - Interim Funding of Pooled Industrial
Revenue Bond Loans, p. 1784, 3, 155, 245

8.97.505 Eligibility Reguirements, p. 307, 690

8.97.509 Application and Financing Fees, Costs and Other
Charges, p. 199, 350

8.97.701 and other rules - Definitions - Scope of Subchapter
7 = Closing Requirements - Montana Cash
Anticipation Financing Program - Application
Procedure for the Montana Cash Anticipaticn
Financing Program - Financial Reguirements and
Covenants - Terms, Interest Rates, Fees and Charges
and Closing Requirements, p. 399, 915

(Aeronautics Division)

I-1X Airport Certification and Licensing, p. 1538, 156

8.120.201 and other rule - bDefinitions - Fees, p. 1279

EDUCATION, Title 10

(Superintendent of Public Instruction)

I Additional Procedures for Evaluating Specific
Learning Disabilities, p. 1673, 110, 351

10.6.103 Initiating School Controversy Procedure Process, p.
1668, 1833A, 246

10.16.1003 Destruction of Special Education Personally
Identifiable Information, p. 879, 1241

10.16.1902 Special Education Program Narrative, p. 879

(Board of Public Education)
Opportunity and Educational Equity, p. 54, 352

I Test for Certification, p. 264, 1018

10.55.101 Acecreditation Period, p. 45, 598

10.55.303 Teaching Assignments, p. 38, 599

10.57.301 Experience Requirement for Counselors, p. 637, 1396

10.57.403 and other rule - Class 3 Administrative Certificate
- Provisional Certificate, p. 46, 600

10.58.702 and other rules - School Principals - School
Superintendents - School Principals and
Superintendents, p. 639, 1397

10.64.601 and other rule « Use of Four Wheel Drive Vehicles -
General - Inspections, p. 52, 274

(Montana Arts Council)

I-VIII Specifying Criteria Applied by the Cultural and
Aesthetic Projects Advisory Committee in the
Evaluation of Grant Proposals, p. 1282
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FISH, WILDLIFE AND PARKS, Department of, Title 12

I

I-VI
I-IV
I-v1

I-X
12.3.106

12.6.502

12.6.902

HEALTH AND

Reporting and Tattoeing of Bears, Wolves, Tigers,
Mountain Lions and Coyotes Captured or Held in
Captivity, p. 1465

Migratory Came Bird Avicultural Permits, p. 1471
Fish and Game Crimestoppers Program, p. 1474
Management of Recreational Use of Rivers and
Streams, p. 405, 917

Preservation of Cultural Resources on Lands
Controlled by the Department, p. 1293

Hunting by Certain Disabled Persons from Parked
Vehicles, p. 1468

and other rules - Conduct of Qutfitter Examination
~ Licensing and Endorsement of Guides ~ Definition
of Hunting Success for Advertising, p. 309, 778
Use of Boats and Other Craft on Castle Rock
Reserveoir, p. 1298

ENVIRONMENTAL SCIENCES, Department of, Title 16

I-VII

I-XVII

T=-XXX

16.8.701

16.10.203

16.10.634

16.10.902

20-10/31/85

Filing of Death Certificates - When Court Order is
Required, p. 149, 275

Certificate of Need - Defining Long-term Care =
Provigion of Long-term Care and Swing-bed Services
in Health Care Facilities, p. 9%6

Certification of Wood Stoves or Other Combustion
Devices for Tax Credit Purposes, p. 1477 -
Establishing a Protocel for Probation & Termination
of Local Family Planning Programs, p. 998, 1332
Health and Sanitation Standards for Youth Camps, p.
454, 889 -
Standards and Criteria Relating to Health, Safety
and Physical Well-being in Schools, p. 443, 882,
1479

Standards for Construction and Operation of
Swimming Fools and Spas - Regulation, Inspection
and Enforcement, p. 411, 782

and other rules - Definitiens -« Circumvention =~
Definitions: PSD ~ Permits - NSPS - Hazardous Air
Pollutants - Visibility Protection, p. 330, 1326
and other rules « Minimum Requirements for the
Design, Construction, Operation and Equipment of
Food Service Establishments, p. 538, 928

and other rules - Structural Requirements for
Public Accommodations ~ Water Supply System
Standards - Sewage System Standards - Laundry
Facility Requirements - Housekeeping and
Maintenance Standards, p. 436, 779

Setting Standards to Protect Health and Water
Quality which Must Be Met By Private Campgrounds,
p. 551, 933
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16.10.903 and other rules - Health and Environmental
Standards for Labor Camps - Standards Work Camps
Must Meet Concerning Construction; Water Supply;
Sewer; Food Service; Solid Waste Disposal; Insect,
Weed and Rodent Control; - Eguipment and
Maintenance Regquirements for Work Camps, p. 552,
934

16.20.401 Submission and Review of Plans and Specifications
for Public Water and Wastewater Systems, p. 1789,
163

16.24.201 and other rules =~ Reguirements for Testing of
Newborns for Inborn Errors of Metabolism - When a
Newborn Needing an Exchange Transfusion Must Be
Tested, . 1300

16.28.201 and other rule - Emergency Amendment pertaining to
Reportable Diseases, p. 372

16.32.103 and other rules - Review Procedures for
Applications for Certificates of Need to Establish
New Health Care Facilitiez and Services, p. 203,
318, 602

16.32.501 and other rule - Reportable Tumors - Tumor Records
Which Must be Kept by an Independent Laboratory, p.
1480

16.38.301 and other rules - Laboratory Fees for Air =
Microbiological = Solid and Hazardous Waste -
Ocecupational Health Analyses, p. 316, 797

16.38.302 Laboratory Fees for Water Analyses, p. 313, 799

16.44.202 and other rules - Standards Applicable to Hazardous
Waste Generators and Treatment, Storage and
Disposal Facilities, p. 231, 691

16.44.331 and other rules - Identification and Listing of
Hazardous Waste, p. 237

HIGHWAYS, Department of, Title 18

18.6.202 and other rules ~ Regulation of Qutdoor
Advertising, p. 1482

INSTITUTIONS, Department of, Title 20

I-IV Standards for Chemical Dependency Educational
Courses provided by State~Approved Treatment
Programs, p. 1371

I-VIII Admigsion Policy for the Montana Veterans' Home, p.
150, 374

20.3.202 and other rules - Certification and Evaluation of
Alcohol Programs, p. 1192

JUSTICE, Department of, Title 23

I Safety Equipment Recquirements for Trailers Used for
Hauling and Spreading Fertilizer, p. 643
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23.3.231 and other rule - Probationary Driver's Licenses =
Restrictions on Probationary Driver's Licenses, p.
1083, 1398

23.3.901 and other rules - Alcohol Analysis, p. 1086, 1560

23.5.101 and other rules - Transfer of Motor Carrier Safety
Standards from the Public¢ Service Commission, p.
642

23.7.111 and other rules - Sale, Installation and Service of
Fire Protection Egquipment, p. 564, 936

LABOR AND INDUSTRY, Department of, Title 24

1-VI Wage Rates to Be Paid to Laborers on Public Works
Projects and To Specific Obligations of Contractors
and Agencies Entering Into Contracts for Public
Worke, p. 1306

(Board of Labor Appeals)

24.7.301 and other rules - Policy - General Rules Governing
Appeals - Definitions - Right to Appeal -« Hearing
Procedure - Determination of Appeals, p. 732, 1562

24.11.303 and other rules - Hearing Procedure - Benefit
Determinations - Hearing Procedure - Tax Appeal
Determinations - Disqualification Due to Misconduct
- Leaving Work without Good Cause Attributable to
Employment - Strike, p. 736, 1333

(Human Rights Commission)

Zaro Public Hearing and Notice of Petition for
Declaratory Ruling - Refusal to Contract with Any
Persons Other Than Married Couples as Aftercare
Group Home Houseparents, p. 239

Zero Public Hearing and Notice of Petition for
Declaratory Ruling - Applicability of Section 49-2-
305, MCA to its Requirements for Occupancy of a
Potential Multi~family Project, p. 1206

I Age Discrimination in Housing Accommodations and
Improved or Unimproved Property, p. 339, 1399

I-VI Joint Rulemaking with State Auditor.
Discrimination in Insurance and Retirement plans,
p. 1049

I-VII Maternity Leave, p. 482, 949, 1369

(Workers' Compensation Division)

I-1IVv Emergency Rules - Conversions of Biweekly Permanent

Disability Workers' Compensation Benefits to Lump
Sums, p. 494, 605

I1-1V Lump Sum Conversions of Benefits, p. 645, 1564

I~VII Licensing Reguirements for Construction Blasters,
p. 1001, 1402

24.29.101 Organizational Rule, p. 1563

24.29.705 and other rule - Corporate Officer Coverage Under
the Workers' Compensation Act, p. 1490

24.29.3801 Attorney Fee Requlation, p. 1795, 201, 606
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STATE LANDS, Department of, Title 26

26.2.401 Fee Schedule for State Land Use Authorizations and
Sale Documents, p. 1208

LIVESTOCK, Department of, Title 32

1 Brucellosis Vaccination of Imported Cattle Under 4
Months of Age, p. 57, 276
I Determining Amounts of Bond Coverage for Licensed

Livestock Dealers, p. 1492

32.2.401 Raising the Costs of Livestock Brand Inspection and
Transportation Permits and Fees, p. 573, 942

32.3.406 Brucellosis Test Performed on Cattle Before Change
of Ownership or Movement Within the State, p. 1807

32.3.407A Change of Ownership Test - Waiving in 6 Additional
Counties the Brucellosis Test, p. 55, 277

32.3.407A Emergency Amendment Waiving in Flathead County the
Required Brucellosis Test on Cattle Before Change
of Ownership or Movement within the State, p. 802

32.8.202 Time from Processing that Fluid Milk may be Sold
for Human Consumption, p. 1494

32.22.103 1Issuance of Self-renewing Permits Dependent Upon
Compliance with Aerial Hunting Regulations. p. 576,
941

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

36.12.103 Application Fee for Water Right Transfer
Certificates, p. 578, 1242

(Board of Water Well Contractors)

36.21.402 and other rules - Licensure Restricted to Natural
Persons - Nontransferable - Supervision -
Examination - Renewals - Fee Schedule - Board
Meetings - Requirements for Contractors and
Drillers Licenses, p. 1496

PUBLIC SERVICE REGULATION, Department of, Title 38

I-I1 Termination of Residential Natural Gas and
Electrical Sarvice, p. 356

38.3.201 Filing of Evidence of Insurance by Interstate
Carriers, p. 1314

REVENUE, Department of, Title 42

Disability Income Exclusion, p. 1316

SRS Inspection of Income Tax Returns, p. 1318
Gasohol Blenders, p. 653, 1245, 1341

Requiring Taxpayers to pay Taxes Due of $500,000 or
Greater by Electroni¢c Funds Transfexr, p. 657, 1154
I wWaiver of Assessment of Late Payment Penalty Fees
for Liquor License Renewals, p. 1006, 1340

O
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2

Electrical Energy Production License Tax and Line
Loss, p. 1222°
Collection of Delinguent Taxes Through Offsets, p.

.1376

Social Security Benefits Taxation, p. 1378

Net Operating Loss Computations, p. 1504

Montana Adjusted Gross Income - Subchapter "S"
Shareholder's Income, p. 1320

and other rule - Special Fuel User's Reglstration
Card - Compressed Natural Gas Provisions - What
Constitutes Special Fuels, p. 1215

and other rule - Valuation of Centrally Assessed
Property, p. 1533

Jointly Owned Cenerating Facilities and the Coal

'Tax Rebate, p. 1548

Implementation of Alcohol Tax Incentive and
Administration Act, p. 1698, 173

Valuation of Real Property, p. 1526

Montana Appraisal Plan, p. 1537

Valuation -of Land Beneath Agricultural Improvements
and Timberlands, p. 1519

Emergency Rules Implementing the Video Draw Poker
Machine Control Laws of 1985, p. 804

Video Draw Poker Machines, p. 1100

and other rules - Ligquor Vendors - Vendor s
Employment of Representatives and Brokers, p. 1732,
165

and other rules - Liguor Division Licenses and
Permita, p. 1712, 167

Processing Fee for the Beer Importer License, p.
659, 1155

Removal of the Requirement that a Business Operated
on the Same Premises as a Licensed Alcohelic
Beverage Business be "Closed Qff" from 2 a.m. to 8
a.m., p. 661, 1155

Temporary Owriership of a Second All-beverages
License, p. 1211

Permissible and Prohibited Activities of a Special
or Catering Permit Holder, p. 1213

and other rules - Liquor Division Regqulation of
Licensees - Beer Wholesaler and Table Wine
Distributor Recordkeeping Regquirements, p. 1741,
170

Storage of Alcoholic Beverages, p. 242, 1243
Nongame Wildlife Checkoff, p. 1218

Household and Dependent Care Expenses, p. 1217

and other rule ~ Expanding and Extending Alternate
Energy Credit, p. 1219

and other rules - Valuation of Agricultural and
Timberland, p. 1513

and other rules ~ Valuation of Personal Property,
p. 1508
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and other rules ~ Tax Treatment of Interest Earned
on Federal Obligations, p. 59, 375

and other rule - Alcohel Tax Incentive for Exported
Alcohol, p. 653, 1247

SECRETARY OF STATE, Title 44

I-vVI

I-XV
I-XXV

44.5.101

Fees for Filing Documents - Uniform Commercial
Code, p. 1123, 1406

Ballot Preparation for the AlS-315 Optical Scan
Ballot Counter, p. 1224, 1568

Fees for Filing Uniform Commercial Code Documents
and Issuing Certificates Related to Agriculture, p.
458, 820

Fees for Filing Documents and Issuing Certificates
- Nonprofit Corporationg, Assumed Business Names
and Trademarks, p. 1119, 1405

Use of the American Information Systems 315 Optical
Scan Ballot Counter, p. 901, 1249

Procedures for Conducting Certain Specific
Elections by Mail Ballot, p. 663, 1020

and other rules - Fees for Filing Documents and
Issuing Certificates - Business Corporations and
Limited Partnerships, p. 1116, 1405

(Commissioner of Political Practices)

44.10.321 and other rules - Contributions - Expenditures -
Definitions ~ Reporting Regquirements - Personal
Financial Disclosure by Elected Officials, p. 1551

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I Youth Foster Home, Foster Parents, p. 1834, 175

I-III and other rule - Licensed Clinical Social Work
Services, p. 1234, 1571

I-VII Reimbursement for Inpatient Psychiatric Services,
p. 341, 611

I=-1IX Residentirsl Alcchol and Drug Treatment for Indigent
Juveniles, p. 585, 911, 1251

I-1X Eligibility Criteria for Foster Care Support
Services, p. 678, 1021

I1-XV Licensing Requirements for Community Group Homes
for Physically Disabled Persons, p. 1382

I-XI1X Licensing Adult Foster Homes, p. 79, 289

46.2.201 and other rules -~ Contested Case Procedures
Including Denial, Suspension or Revocation of
Licenses, p. 581, 943

46.5.401 and other rules - Licensing of Child Placing
Agencies, p. 62, 278

46.5,904 and other rules - Day Care for Children of

Recipients in Training or in Need of Protective
Services, p. 594, 945
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and other rules - Registration of Family - Group
Day Care Homes and Licensing of Day Care Centers,
p. 1838, 177

and other rules - Physical Disabilities Program, p.
1228, 1569

and other rules - Standards for Developmentally
Disabled Persons, p. 764, 1186

and other rule - Unemployed Parent, AFDC
Deprivation Regquirements, p. 268, 500

Emergency Assistance to Needy Families with
Dependent Children; AFDC Program, p. 266, 500
AFDC Assistance Standards, p. 589, 948

AFDC Lump Sum Payment Penalties, p. 1012, 1342
AFDC Transfer of Property, p. 1380

AFDC Daycare Earned Income Disregards, p. 1127,
1408

Medical Assistance, Definitions, p. 96, 248, 1125,
1409

Regtriction of Access to Medical Services, p. 93,
249

and other rules - Services Not Provided by the
Medicaid Program, p. 98, 250

All Hospital Reimbursement, General, p. 770, 1160
Emergency Amendment - Al]l Hospital Reimbursement,
General, p. 822

and other rules ~ Dental Services, p. 1008, 1410
and other rules - Reimbursement for Skilled Nursing
and Intermediate Care Services, p. 460, 823, 949
Medicaid Applications-Social Security Number
Requirements, p. 1226, 1574

Determination of Eligibility for Medical
Assistance, p. 1842, 181

Medically Needy Income Standards, p. 1836, 181,
676, 1027

and other rules - Low Income Energy Assistance
Program, p. 1129, 1412

General Relief and Medical Assistance Program, p.
479, 950
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