
RESERVE 
J<:FM 

1 ~:3 
~ A. :>~t- 5 .3 

MONTANA 
ADMINISTRATIVE 

REGISTER 

1985 ISSUE NO. 12 
JUNE 27, 1985 
PAGES 711·864 



MONTANA ADMINISTRATIVE REGISTEH 

ISSUE NO. 12 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
slate agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written ccmments may be submitt.ed. The rulce section 
lnJic~tcs that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney gcr1eral's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 

'rABLE OF CONTENTS 

NOTICE SECTION 

AGRI~~JLTURE, Department of, Ti tlc 4 

4-14-7 Notice of Proposed Adoption - Grading of 
Certified Seed Potatoes. No Publ~c Hearing 

Paoe Number 

Contemplated. 711-714 

COMMERCE, Department of, Title 

8-16-29 (Board of Dentistry) Notice of Proposed 
Amendments and Adoptions - Fee Schedule -
Allowable Functions for Dental Auxiliaries -
Examination - Identification of Dentures -
Application to Convert an Inactive Stat.us I~icense 
to an Active Status License. No Public Hearing 
Contemp:ated. 715-720 

8-56-14 (Board of Radiologic Technologists) 
Notice of Public Hearing on Proposed Amendments, 
Adoption and Repeal - Applications - Certificate of 
Licensure - Renewals - Duplicate or Lost Licenses -
Fee Schedule - Definitions - Permit Applications -
Temporary Permits -Verification of Adequate Evidence 
That the Temporary Permit Applicant Can Perform 
X-Ray Examinations without Endangering the Public -
Permit Restrictions - Requirements for Approval of 
Physician Specializing in Radiology - Permits -
course Requirements for Limited Permit Applicants -
Permit Examinations - Permit Fees - Renewals. 721-730 

8-77-3 (Bureau of Weights and Measures) Notice 
of Proposed Adoption - Metric Packaging of Flui0 
Milk Products. No Public Hearing Cont~mplatcd. 731 

-i- 12-6/27/85 



Page Number 

LABOR AND INDUSTRY, Department of, Tl tle _ _?""4" 

24-7-4 (Board of Labor Appeals) Not1ce of Public 
Hearing on Proposed Amendments - PoLicy - Generul 
Rules Governing Appeals - Definitions - R]ght to 
Appeal ~ Hearing Proced11re - Determination of 
Appeals. 732-735 

24-ll-6 Notice of Public Hearing on Proposed 
Amendments and Adoptions - Hearing Procedure­
Benefit Determinations - Hearing Procednre-Tax 
Appeal Determinations - Disquali~ication Due to 
Misconduct, Leaving Work without Good Cause 
Attribucable to Employment - Strike. 736-763 

46-2-443 Notice of Public Hearing on Proposed Repeal, 
Amendment and Adoption - Standard:; for Community 
Services for Developmentally Disabled Persons. 764-769 

46-2-444 Notice of Public Hearing on Proposed 
Amendment - Pertaining to All Hospital Reimburse-
ment, General. 770-771 

RULE SECTION 

AGRICULTURE, Department of, Title 4 

NEW Cropland Insect and Spraying Program. 
EM ERG 

COMMERCE, Department of, _ _1jj:le 8_ 

AMD (BoLtrd of Horse Racing) 
Veterinarian: Officiul or Track. 

772-774 

775 

AMD (Board of Vcterinacy Medicine) Board 
Organization - Procedural Rules - Public 
Participation Rules - Temporary Permits -
Annual Renewal of Certificate of Registrat1on -
Continuing Education - Forfeiture of License 
And Restoration. 775 

AMD (Financial Bureau) Semi-annual Assessments 
for State Banks, Trust Companies and 
Investment Companies. 776 

NEW (Financial Bureau) Supervisory Fees for 
Building and Loan Associations. 776-777 

12-6/27/85 



Page Number 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

AMD Conduct of Outfitter Examination -
NEW Licensing and Eadorsement of Guides - Definition 

of Hunting Success for Advertising. 778 

HEALTH AND ENVIRONMENTAL SCIENCEf, Department of, Title 16 

AMD Structural Requirements for Public 
Accomodations - Water Supply System Standards -
Sewage System Standards - Lau~dry Facility 
Requirements - Housekeeping and Maintenance 
Standards. 779-781 

NEW Standards for Construction and Operation of 
REP swimming Pools and Spas - Providing for 

Regulation, Inspection and Enforcement. 78~-796 

AMD Laboratory Fees for Air, Microbiological, 
Solid and Hazardous Waste, And Occupational 
Health Analyses. 7~7-7~8 

AMD Laboratory Fees for Water Analyses. 799-801 

LIVESTOCK, Department of, Title 32 

EMERG Waiving in Flathead County the Required Brucellosis 
AMD Test on Cattle Before Change of Ownership or 

Movement Within the State. 802-803 

REVENUE, Department of, Title 42 

NEW Implementation of the Video Draw Poker 
EMERG Machine Control Law of 1985. 

SECRF:fli.RY OF STATE, Title 44 

NE\"1 Fees for Filing Uniform Commercial Code 
Documents - Issuing Certificates Related to 

804-819 

Agriculture. 820-821 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

EMERG All Hospital Reimbursement, General. 
AMD 

AMD Reimbursement for Skilled Nursing and 
Intermediate Care Services. 

822 

823-840 

PLEASE NOTE: Pages 841-845 have been omitted from this 
publication. 

-iii- 12-6/27/85 



lNTERPRETATION SECTION 

Opinions of the Attorney General 

16 Department of Revenue - Oil and Gas Well 
Casings are Taxable Property - Improvements ~ 

Oil and Gas Well Casings arc Improvements -
Mines and Mining - Oil an~ Gas Well casings 
are ~ot Mining Fixtures - Well CDsings arc 
Taxable Property - Property, Real - Oil and 
Gas Well Casings are Taxable as Improvemer1ts 

Page Number 

to Real Property. 846-849 

17 Agriculture - Irrigation District Property, 
Not Used for or Related to lrrigati8n Work, 
is Nat Tax Exempt. 

SPECIAL NOTICE AND TA_?LIL_SECTION 

Functions of Administrative Code Committee. 

How to Use ARM and MAR. 

Accumulative Table. 

12-6/27/85 -iv-

850-853 

854 

855 

856-864 



-711-

BEFORE THE DEPARTt~ENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the mutter of adoption of 
rule5 pert&lning to t~e 
grading of c~rtified seed 
potatoes. 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
ADOPTION OF RULES 
PERTAINING TO THE GRADING 
OF CERTIFIED SEED 
POTATOES NO PUBLIC 
HEARING CONTEMPLATED 

1. On August 5, 1985, the Department of Agriculture 
propos~s to adopt rules pertaining to the grading of 
certified se~d potatce&. 

2. The proposed rules provide as follows: 
ROLE I GENERAL REQUIREMENTS ( 1) The Department of 

Agriculture, pursuact to Sections SC-3-104 and B0-3-110, 
~lCA, adopts grade standards and inspection procedures to 
enforce those grades as further set out in these rules. 

(2) All seed potatoes shall be shipped under tags that 
represent all g<ade and classes to which they were sorted 
and certified. 

(3) Final Pack Inspection 
(a) All Montana certified seed potatoes sold in bulk 

or offered for sale in bags shall be inspected by a Federal 
or Federal-State Inspector. The final inspection shall be 
made before potatoes are moved from the loading point. If 
the potatoes do not meet the final grade requirements, the 
grade certificate shall not be issued unless the potatoes 
are regraded to meet the requirements. Standard method of 
loading shall be used when loading trucks and/or railroad 
cars, or bulk shipments. 

(b) Federal and Federal-State grade inspectors are 
granted authority at any or all times to call in a potato 
specialist from the Montana State University (MSU) Extension 
Potato Certification Program if they suspec~ gro~er(s) are 
not handling certifiad seed pot~to~s in accordance with 
guidelir:es set forth by the MSU ExtEension Potato 
Certification Program, or if they suspect potatoes inspected 
do not conform in other respects with the requirements of 
MSU Extension Potato Certification Program. llowtver, undE'T 
r;o circumstances shall the department be held responsible 
for enforcing MSU Extension Potato Certification Program 
guidelines and procedures, and any failure to review for 
such compliance shall not be construed as approving for MSU 
Extension Potato Certification Program guidelines. 

(4) Issuance of an Official Grade Certificate by the 
department shall mean approval for department grading 
standards only. 

(5) Official tags and seals shall be issued by MSU 
Extension Potato Certification Program officials to the 
applicdnt or a designated agent. No mutilation cf offici5l 
tags by writing or marking over, or otherwise altering 
original information printed thereon, shall be permitted 
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unless requested in writing by the grow~• and approved by 
the Department of Agriculture. 

(6) The grower, to whom the official tags wen; issued, 
shall be respon~iblc for the pr~per tagging and sealing of 
conta1ners. 

(7) Each lot of certified seed potatoes shall be 
inspected by either Federal or Federal-State inspectors at 
the time of shipment. 

(8) Ungraded potatoes shall not be inspected. 
(9) Washing of cert1.fied seed potatoes to be tagged 

with an official tag shall not be permissible unless 
requested by the buyer. Presence of soil on tubers shall 
not constitute reason for throwing them out of the grade. 
Grower should allow for WEight of soil when packaging 
potatoes for sale. 

(10) It shall be permissible to use official tags c1, 
potatoes containing an excess of oversize, undersizE, hollow 
heart and/or sprouts providing official tags indicate excess 
tolerance. It sh~ll be the responsibility of the grower to 
submi<- wri tter, evidence that the purct:aser is ·•illing <:o 
accept such a grade. 

AUTH: 80-3-110, MCA IMP: 80-3-104, MCA 

RULE li SEED CLASS DESIGNATION (1) At the time 
the togs are ordered by the grower, it shall be the 
responsi.bili ty of the MSU Extension Potato Certification 
Program to print clearly across the face of the appropriate 
gracte tag the following: the proper class designation, 
growers nc..me I address, and any other pert-inent information 
necessary for shipment of the potato crop. 

AUTH: 80-3-110, MCA IMP: 80-3-104, MCA 

RULE III BLUE TAGS (l) The official blue tag shall be 
used to des1.gnate seed lots that are the equivalent of the 
U.S. No. 1 grade with the following exceptions: 

(a) Size -- the minimum size shall be Jl.; ounces and 
the maximum size shall be 12 ounces. 

(b) Cowbined total length of growth crac'.s way extend 
two-thirds length of tuber and/or~ the dept!> of one-fourth 
the diameter of the tuber. 

(c) Cuts and bruises 
causes loss of more than 10% 

(d) Air cracks shall 
exceeds !.; inch. 

shall be scored when removal 
of the total weight of a tuber. 
be scored only if the depth 

(e) Sunburn (greening) shall be P';t~missible. 
(f) Stem-end discoloration not more than 4% (by 

weight) o:C the potatoe" shall have serious discoloration 
extending beyond a depth of ~ inch. 

(g) Immaturity, as indicated by feat.hering of skin, 
shall not disqualify provided there is no undue loss of 
weight from wilting or shriveling of tubers. 

(h) Sprouts -- not more than 10% of the lot may have 
sprouts more than 3/4 inch in length. Individual sprouts or 
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clusters shall not be scored on appearance or length if 
within the 10% tolerance. 

{i) Oversize, und<>rsize, and hollow heart shall be 
perrnissiblD provided the excess tolerance is indicated on 
the official grade tags. 

AUTH: 80-3-110, MCA IMP: 80-3-104, MCA 

RULE IV RED TAGS (1) The officiul red tag shall be 
used to designate seed lots that are the equivalent of u.s. 
No. 2 grade with the following exceptions: 

(a) Size -- the minimum size shall be llo ounces and 
the maximum shall be 12 ounces. 

(b) Growth cracks shall not be scored. 
{c) Cuts and bruises shall be scored when removal 

causes loss of more than 15% of the total weight of a tuber. 
(d) Second growth shall not be deliberately removed. 
{e) The following blue tag exceptions shall also apply 

to red tags: air cracks, sunburn (greening), stem-end 
discoloration, i~aturity, sprouts, oversize, undersize, and 
hollow heart. 

AUTH: 80-3-110, MCA IMP: 80-3-104, MCA. 

RULE V BULK SHIPMENTS ( 1) Potatoes shipped in bulk 
shall meet all official grade and MSU Extension Potato 
Certification Program requirements. All carriers shall be 
tagged and sealed in an appropriate manner. 

{2) Official tags carrying information described in 
this section shall be used and, in addition, the following 
information must be filled out on the official bulk tag at 
the time of sealing the carriers: 

(a) Seal number. 
(b) Inspection certification number. 
(c) Date inspected. 
(d) Buyer's name. 
(e) Date and time loaded. 
(f) Trucking firm's name and driver's initials. 
(g) Carrier license or car number. 
(h) Appro,amate weight ( i 00 lbs. occupies at out 2. 4 

cubic feet, or .42 x cu. ft. ~ number of CWT's). 

AUTH: 80-3-110, M~A IMP: 80-3-104, MCA 

3. The re&sons for th" proposed adoptioi1 of these 
rules are as follow: 

{a) to clarify the grading of certified seed potatoes. 
(b) to clarify the department's responsibility in 

inspecting the seed potatoes. 
4. Interested parties may submit their data, views or 

arguments concerning the proposed adoption in writing to the 
Department of Agriculture, Agriculture/Livestock Building, 
Capitol Station, Helena, Montana 59620, no later than August 
2, 1985. 

proposed 
If a person who is directly 
adopt:con wishes to express hJ.s 
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argu~ents orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any ;Jritten comments he has to the Department of 
Agriculture, Agriculture/Livestock Building, Capitol 
Station, Helena, Mor,tana 59620, no later than August 2, 
1985. 

6. If the agency receives requests for a public 
hearing on the proposed adoption from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed adoption; from the Administrative Code 
Committee of the legislature; from a governmental 
subdivision or agency; or frcm an association having nat 
less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. 
Ten percent of those perso:1s directly affected has been 
determined to be 10 persons based on 100 seed potato growers 
in l'J!ontana. 

By: 

Deputy Director 

Certified to the secretary of state June 17, 1985 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF DENTISTRY 

In the matter of the proposed 
amendments of 8.16.405 con­
cerning dent1sts fee sche­
dule, 8.16.602 concerning 
allowable functions for den­
tal auxiliaries, 8.16.605 con­
cerning examination, 8.16.606 
concerning the fee schedule 
for dental auxiliaries, and 
proposed adoption of new 
rules concerning ide11ti­
f1cation of dentures, appli­
tion to convert inactive 
status license to an active 
status license for dentists 
and dental hygienists 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENTS 
OF 8.16.405 FEE SCHEDULE, 
8.56.602 ALLOWABLE FUNCTIONS 
FOR DENTAL AUXILIARIES, 8.16. 
605 EXAMINATION, 8.16.606 FEE 
SCHEDULF., and PROPOSED ADOPTION 
OF NEW RULES ENTITLED -
IDENTIFICATION OF DENTURES, 
(Sub-Ch 4) APPLICATION TO 
CONVERT AN INACTIVE STATUS 
LICENSE TO AN ACTIVE STATUS 
LICENSE, (Sub-Ch 6) APPLICA­
TION TO CONVERT AN INACTIVE 
STATUS LICENSE TO AN ACTIVE 
STATUS LICENSE 

NO PUBLIC HEARING CONTEMPLATED 

1. On July 27, 1985, the Board of Dentistry proposes to 
amend and adopt the above-stated rules. 

2. The amendment of 8.16.405 will read as follows: 

8.16.405 FEE SCHEDULE 
(f""l'Ex.amination .. fee -
(2) Re-examinat1on fee 

$5€h gg $75.00 
59~ gg -75'. 00 

(When re-examination does not occur 
at the same testing date and site 
as the initial examination.) 

f<l7 Re"~l""'"e~~y 
f47 ill Licensure 
t57 l±l~ctive Renewal, in-state 
f61 {S~tive Renewal, out-of-state 
f'l1 L6.l Duplirat<: licensure f<"e 
t87 ill_ Late Ren,wal Penn.l t:· fee 
f97 L£ll -Documen·~ 
~!"J:ific"~ion .9.f _ _]J,'oe..'l~----· 
Auth: 37-l-134, 37-4-205, MCA Imp: 

(4)(e),(f), (7), 303, 307, MCA 

s&~ 99 
39~99 

35" gg 
35~ gg 
3,g~ R9 
50.00 

35,00 
70:06 
?o.ao 
~0_:_@ 

29~99 30.00 
15.0~-­

'3"7-1-=-f34, 37-4-301 

3. Section 37-1-134, MCA provides that the boards will 
set the fees commensurate w1th program area costs. These are 
the fees the board has determ1ned necessary to cover the 
program costs budgeted for FY 86 and FY 87. 

4. 'I'he proposed amendment of 8.16.602 will amend the 
catchphrase of the rule only and will read as follows: (new 
matter underlined, deleted matter interlined) (full text of 
the rule is located at pages 8-509 - 8-511, Admlnistrative 
Rules of Montana) 
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"8.16.602 ALLO~IABLE FUNCTIONS FOR...Qg:_J'IT.6.h.._l~'(GI_ENISTS AND 
DENTAL AUXILIARIES (1) Section 37-14-401, MCA requ1res ... " 
. -Aut~J?-4-205, 37-4-•108, MCA Imp' 37-4-401, 405, 408, 
MCA 

5. The board is proposing the amendment to make the 
catchphrase consistent with the statutes. 

6. The proposed amendment of 8.16.605 will amend 
subsection (3) of the rule and will read as follows' (new 
matter underlined, deleted matter interlined) (full text of 
the rule is located at pages 8-511 and 8-512, Administrative 
Rules of Montana) 

"8.16.605 EXAMINATION (l) ... 
(3_) __ ·Api:;lH:ation---s-for the .,,.,.± '"~e,.,.;,.,, B."-6 

jurisprudence examination must be submitted to the off1ce of 
the board at least 20 days prior to the examlnation date. 

( 4) " 
Auth, 37-4-7.05, MCA, (Section 3, Chapter 449, L. 1985) 

Imp, 37-4-402, MCA 

7. Senate Bill 214, signed into law on April 12, 1985, 
removed the oral interview requirement for dental hygien1sts, 
therefore the board is amending that section out of the rule. 

B. The proposed amendment of 8.16.606 will read as 
follows' (new matter underlined, deleted matter interlined) 

8.16.606 FEE SCHEDULE 
-("J::""}Examin.ation fee $58~ 89 $75. oo 

( 2) Re-examination fee 59~ 99 75.00 
(When re-examination does not occur 
at the same testing date and site as 
the 1n1tial examination) 

f3t Ree>l"""""~Y ;;e~ 88 
f4t ~ctive Renewal, in-state 38~99 
fSt L1J.I"i1ac.tiv~ RAnewal, out-of-state 39~ee 
f67 (~_ Licensure fee ;e~ee 

50.00 
so.oo 
_:;!5 :-ciQ 

f'l+ ill Duphcate licenEe fee Hl·,99 30.0Q 
f87 {7J"J.~!l.e.r!.".W~.~ Penalty fee 50.00 
f97 .UlJ Documents il9~ 99 30. O_Q 
.f._]._O)_ Certi f1.S:.'!11on of __!._l(;ei1_B_e __________ ],_?__,_()_()." 
Auth, 37-l-134, 37-4-205, MCA Imp: 37-l-134, 37-4-402 

(5)(e)(f), (7), 403, 406 (l), MCA 

9. Section 37-1-134, MCA provides that the boards will 
set the fees commensurate with program area costs. These are 
the fees the board has determined necessary to cover the 
program costs budgeted for FY 86 and FY 87. 

10. The proposed new rules will read as follows, 
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11 I. IDENTIFICATION OF DENTURES ( 1) In addi t~on to the 
requirements-set forth in section 37-4-503, MCA, all dentists 
shall be responsible for the placement of the following 
identificat1on markings on all non-metal full dentures and 
partial dentures in an appropriate area: 

(a) MTDDS and app,.-opriate license number. (EXAMPLE 
MTDDS5000)" 

Auth: 37-4-205, MCA Imp: 37-4-205, 502, MCA 

II. (Dentists - Sub-Chapter 4) "APPLICATION TO CONVERT 
AN I~ACTIVE STATU~ LICENSE TO AN ACTIVE STATUS LICENSE (1) 
An inactive status license does not entitle the holder to 
practice dentistry in the state of Montana. Upon application 
and pay~ent of the appro?riate fee, the board may reactivat~ 
~n inactive license if the appl~cant does the follow~ng: 

(a) s1gnifies to the board in writing that, upon 
issuance of the active liceuse, he or she intends to be an 
active practitioner in the state of Montana; 

(b) presents satisfactory evidence of operative 
competency, which may include, but not be limited to; 

(i) evidence that the applicant has actively and 
competently practiced in another jurisdiction during the year 
immediately prior to the application, 

(ii) the applicant has not been out of active practice 
for more than four years; and that, during the immediately 
previous three years, the applicant has attended 20 hours of 
clinical continuing education that contributes directly to the 
applicant's basic clinical skills in the practice of 
dentistry. Such continuing education should not be limited in 
scope, but should reflect an attempt to retain competency 
throughout the entire field of dentistry. 

(iii) evidence that, w~thin the last year, the applicant 
has successfully passed the board's licensure examination. 

(c) sub~its certification from the dental licensing body 
of all jurisdictions where the applicant is licensed or has 
practiced that the licensee is in good standing and has not 
had any disciplinary action taken against his or her license, 
or if the application 1S not in good standing by that 
jurisdiction or has had disciplinary action taken by that 
jurisdiction, an explanation of the nature of the violation or 
violations resulting in the licensee's not being in good 
standing or having disciplinary accion against the license and 
the extent of the disciplinary treatment imposed; 

(d) submits a certificate from a duly licensed physician 
verifying that the applicant is not subject to any advanced 
physical or mental disability Whlch impairs the applicant's 
ability to perforrr. the physical tasks required by practice of 
the profession, or impairs the applicant's judgment as to 
render it impossible for the applicant to efficiently and 
competently practice, wh1ch may include; 

(i) paralytic malfunction, 
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-718-

(v) M.S., M.D., Parkinsons, 
(vi) or any othec disease or condition that impairs 

ability to practice in an ef~icient and competent manner. 
(e) presents evidence of having previously fulfilled the 

licensure requirements of the Montana state board of 
dentistry; 

(f) submit5 such other information that the board or its 
staff deems necessary to fully av~luate the application." 

Auth: 37-4-205, 37-4-307 (4)(c), MCA Imp: 37-4-307 
(4) (c), MCA 

III. (Dental hyglene - Sub-Chapter 6) "APPLICATION TO 
CONVERT 1\N INACTIVE STATUS LICENSE TO AN ACTIVESTATUS LICENSE 
(l) An inactive status~-license-ci"oes···-riot·.::miitYe the holder to 
practice dental hygiene in the state of Montana. Upon 
applicatlon and payment of the appropriate fee, the board may 
reactivate an inactive license if the applicant does the 
following: 

(a) signifies to the board in writing that, upon 
issuance of the active license, he or she intends to be an 
active practitioner in the state of Montana; 

{b) presents satisfactory evidence of operative 
competency, which may include, but not be limited to; 

(i) evidence that the applicant has actively and 
competently practiced in another jurisdiction during the year 
immediately prior to the application, 

(ii) the applicant has not been aut of actlve practice 
for ~ore than four years; ~nd that, during the lmmediately 
previous three years, the applicant has attended 20 hours of 
clinlcal continuing education that contr~but~s directly to the 
appllcant's basic clinical skills in the practice of dental 
hygiene. Such continuing education should not be limited ir1 
scope, but shoul..d reflect an attempt to reta~.n c:cmpet.,:.ncy 
throughout the entire field of dental llyglene. 

(iii) evidence that, within the last year, the applicant 
has successfully passed the board's llcensure examination. 

(c) submits certification from the dental hygiene 
licensing body of all jurisdictions where the applicant is 
licensed or has practiced that the licensee is ln good 
standing and has not had any discipllnary action taken 
against his or her license, or, if the applicant is not in 
good standing in that jurisdiction or has had disciplinary 
action taken by that JUrlsdiction, an explanation of the 
nature of the violation or violations resulting in the 
licensee's not being in good scanding or having disciplinary 
action against the license and the extent of the disciplinary 
treatment imposed; 
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(d) submits a certificate from a duly licensed physician 
verifying that the applicant is not subject to any advanced 
physical or mental disability which impairs the applicant's 
abil1ty to perform the physical tasks required by practice of 
the profession, or impairs the appllcant's JUdgment as to 
render it impossible for the applicant to efficiently and 
competently practice, whi-.h may include; 

(i) paralytic malfunction, 
(ii) vision impairment, 
(iii) senility, 
(~v) arthritls, 
(v) M.S., M.D., Parkinsons, 
(vi) or any other disease or condition that impairs 

ability to practice in an efficient'in~competent manner. 
(e) ptesents evidence of having previously fulfllled the 

licensure regulrements of the Montana state board of 
dentistry; 

(f) submits such other information that the board or its 
staff deems necessary to fully evaluate the application." 

Auth' 37-4-205, 406, MCA Imp: 37-4-406 (4)(c), MCA 

11. Rule I is proposed because dentures can now be made 
by a denturist or dentist, the House Business and Labor 
Commlttee, at a hearing held February 19, 1985, requested that 
this identificatlon be placed on all dentures and partials. 
The identification will assist both boards when complaints are 
filed regarding the construction and workmanship in this area. 

Rule II and III are proposed to establish a method of 
converting an 1nactive s~atus licen3e to an active status. 

12. Interested persons may submit their data, views or 
arguments concern1ng the proposed amendments and adoptions in 
writing to the Board of Dentistry, 1424 9th Avenue, Helena, 
:1ontae>a, 59620-04<)7, no later than July 25, 1985. 

13. If a person who is d1rectly affected by t1-,e proposed 
amer1dments and adopt1ons Wlshes to express his data 1 views or 
arguments orally or, 1n wri t1ng at a public hearing, he must 
make written request for a hearing and submit this request 
along with any comment8 he has to the Board of Dentistry, 1424 
9th Avenue, Helena, Montana, 59620-0407, no later than July 
25, 1985. 

14. If the board receives requests for a public hearing 
on the proposed amendments and adoptions from eJ.. ther 10/~ or 
25, Whlchever is less, of those persons who are directly 
affected by the proposed amendments and adoptions, from the 
Administratlve Code Committee of the legislature, from a 
governmental agency or subdlvisicn. or from an associat1on 
having no less than 25 members who will be directly affected, 
a publ1c hearlng will be held at a later date. Notice of the 
hear1ng will be published in the Montana Administrative 
Reg1ster. Ten percent of those persons directly affec~ed has 
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been determ1ned to be 120 based on the 1200 licensees in 
Montana. 

BOARD OF DENTISTRY 
JAMES OLSON, D.D.S, 

PRESIDENT 

Certified to the Secretary of State, June 17, 1985. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF RADIOLOGIC TECHNOLOGISTS 

In the matter of the proposed 
amendments of 8.55.402 con­
cerning applications, 8.56. 
404 concerning certificate 
of licensure, 8.56.407 con­
cernlng renewals, 8.56.408 
concerning duplicate or lost 
licenses, 8.56.409 fee sch­
edule, 8.56.601 concerning 
definitions, 8.56.602 con­
cerning permit applications 
8.56.604 concern1ng tempor­
ary permits, 8.56.605 concern­
ing verificat1on of adequate 
evidence ~hat the temporary 
permit ~pplicant can safely 
perform x-rays without endang­
ering the public, 8.56.606 
concerning permit restric­
tions, proposed repeal of 8. 
56.603 concerning requirements 
for approval of a physician 
specializing in radiology, 
and proposed adoption of new 
rules concerning permits, 
course requirements for limi­
ted permit applicants, per­
mit examinations, permit 
fees, and renewals. 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENTS 
OF 8.56.402 APPLICATIONS, 
8.56.404 CERTIFICATE OF 
LICENSURE, 8.56.407 RENEWALS, 
8.56.408 DUPLICATE OR LOST 
LICENSES, 8.56.409 FEES 
SCHEDULE, 8.56.601 DEFINI­
TIONS, 8.56.602 PERMIT 
APPLICATIONS AS PER SECTION 
37-14-306 (1), MCA, 8.56. 
604 TEMPORARY PERMITS, 
8.56.505 VERIFICATION OF 
ADEQUATE EVIDENCE THAT THE 
TEMPORARY PERMIT APPLICANT 
CAN PERFORM X-RAY EXAMINA­
TIONS WITHOUT ENDANGERING 
THE PUBLIC, 8.56.606 PERMIT 
RESTRICT"ONS, PROPOSED REPEAL 
OF 8.56.603 REQUIREMENT3 FOR 
APPROVAL OF PHYSICIAN 
SPECIALIZING IN RADIOLOGY, 
AND PROPOSED ADOPTION OF 
NEW RULES - PERMITS, COURSE 
REQUIREMENTS FOR LIMITED 
PERMIT APPLICANTS, PERMIT 
EXAMINATIONS, PERMIT FEES, 
AND RENEWALS 

1. on Thursday, July 18, 1985, at 9:00a.m., a public 
hearing will be held in the downstairs conference room of the 
Department of Commerce, 1424 9th Avenue, Helena, Montana, to 
consider the above-stated amendments, L-epeal and a(._;:Jtions. 

2. The proposed amendment of 8.56.402 ~ill r ~ as 
follows: (new matter underlined, deleted matter 1:.-erllned) 
(full text of the rule is located at 8-1S61, Admin1strative 
Rules of Montana) 

"8.56.402 APPLICATIONS (1) All appllcations for 
licensuree,- l"e.:ii\:1! shall be made on printed forms provided 
by the board office. Completed applications shall be examined 
for compliance with the board rules. The information 
requ1rements which appear on the application form generally 
include applicant's educational history, work experience, and 
verifica~1on of license e~ ~e~ffi~~5 in other states. 

(2) All applications for a license shall be subrnltted to 
the board office with copies of the following documents: 

(a) 
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(c) three Haffle5 BH6 BSa~eese5 e€ statements from 
persons wr.., '"'" attest~_!}:;! to the app~icai:Ot·r--s-;)Ood moral 
character; 

(d) "~~~~,fi~ ee~~~f~efi~e application fee; and 
(e) ~enewa± ±~eense fee fessea en e~enn%a± fenewfi±st 

original certificate fee. 
( 3) 
Auth: 37-14-202, MCA Imp: 37-14-302, 303, 304, MCA 

3, The board is proposing the amendment to delete the 
reference to permits within the rulE. The permit application 
requiremen~s will be placed under sub-chapter 6. The 
application fee wi.ll replace c:he renewal fee. The renewal fee 
was based on biennual renewals wh~ch have been changed 
legislatlvely to annual. No application fee was charged 
previously. 

4. The proposed amendment of 8.56.404 will amend 
subsection (l) (a) of the rule and will read as follows: (new 
matter underlined, deleted matter interlined) (full text of 
the rule is located at pages 8-1561 and 8-1562, Administrative 
Rules of Montana) 

"8,56,404 CERTIFICATE OF LICENSURE (l) 
(~Api)flCarlts approved for licensure as radiologic 

technologists w~ll receive one permanent certificate along 
with B e~eHfi~B~ an annual renewable license, authorlzing the 
practice of radiologic technology." 

Auth: 37-14-202, MCA, Section 6, Chapter 166, L. 1995 
Imp: 37-14-305, MCA 

5. The board is proposing the amendment to reflect the 
legislative change from annual tc bien~ual renewals, Sect1on 
b, Chapter 166, L. 1985. 

6. The proposed amendment of 8.56.407 w~ll read as 
follows: (new matrer underl1ned, deleted ~atter interlined) 

"8.56.407 RENEWALS (1) Licenses for radiologic 
technoTo<:iist-s-shall exp~re ""' >In_D~a._l_lJ. .. '?E February lst ef 
~Be f=~s~ evell.-fttiffiBe~ea yes~ fe±±ew~h~ ~Be yes~ e! ~Be~~ 
~~e~aHee aH6 e~e~y even-~~mae~ee yea~ ~fte~eaf~e~. 

(2) Pe~Mi•e ~estiea ~Rae~ eee~~eH 3~-±4-386 f~+ ena t3t 7 
M8A7 eaa±± eK~~~e en Beeeffiee~ 3is'E sf eeet! yes~" 

f3t The board will notify every person licensed under 
this act, of the date of expiration of license Of J'E>~M~'E a11d 
the amount of the fee required for renewal. Such notice shall 
be mailed at least one month 1n advance of the date of 
expiration of said llcense B~ ~ePffi~~-'' 

Auth: 37-14-202, MCA, Section 6,, Chapter 166, L. 1985 
imp: 3 7-14-310, tvJCA 
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7. The board is proposing the rule change to reflect the 
change from biennual to annual renewals, and to delete the 
reference to permit renewal, wh~ch will be addressed in the 
permit sub-chapter. (Chapter 166, Laws of 1985.) 

8. The proposed amendment of 8.56.408 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1562, 
Administrat1ve Rules of Montana) 

"8.56.408 DUPLICATE OR LOST LICENSES (1) A registrant 
requesting "a~-replacement certTfiC3.teOTr€gistratian, 6fta.:t:t 
fiie w±~h h*s ~e~~ee~ e ewe~R aff*6a~~~ must do so in 
;;_n t1ng, stating the reasor. for his requ~ .. A-feeshall be 
charged for a replacement certlficate. 

( 2) II 

Auth: 37-14-202, MCA Imp: 37-14-309, MCA 

9. The amendment is proposed to delete the reference to 
a sworn affidavit. The board felt a simple written statement 
would be sufficient. 

10. The proposed amendment of 8.56.409 will read as 
follows: (new matter underlined, deleted matter interlined) 

8.56.1Q2__FEES S~eEDULE (l) Fees shall be transmitted 
by money order or check payable to the board of radiologic 
technologists. The board assumes no responsibility for loss 
in transit of such remittances. All fees are nonrefundable. 

(a) Examination fee ............................. $65.00 
(b) Appli.cation fee - radiologic 
technologist ..................................... 60.00 
J.£L...9.':.~~Ce_c::t.J.fl.!:~"'~-- fee ...................... _3_~_-.QQ 
tet Pe,.m~lce 

f~t A~~i~ea~•eA~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 69~89 

f~~t 8e,.~~f~ea~e~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 3£,88 
tc~ot ReRewa<~~~~~~~--~~~~~~~~~~~~·,~~~~~~~~~~~~~~~ 39,99 
te+ ~em~e~a,.y ~e,.mo~ •~~~~~~~~~~~•••·~~~~~~~~~~~ 65~99 
fet 1Ql Renewal license fee - •adlologic 
technolog1sts............ . ........ &8~88 ~o.oo 
f~t LEJ Late renewal fee (in addition to 
renewal fee ....... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40.00 
fft 111 Duplicate or lost l1censes or 

certificates ................................ 25.00 
Auth: 37-1-134, 37-14-202, MCA, (Section 6, Chapter 166, 

Laws of 1985) Imp: 37-1-134, 37-14-303, 37-14-210, MCA 

11. The proposed amendment will delete references to 
permit fees, which will be placed in a permit fee schedule 
under sub-chapter 6 and Wlll lower the radiologic 
technologists renewal fee from $60.00 biennually to $30.00 
annua.l.ly. The fees are those the ooard has determined 
necessary to cover admin~strative program area costs. 
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12. The proposed amendment of 8.56.601 will read as 
follows: (new matter underlined, deleted matter interlined) 

"8.56.601 DEFINITIONS (1) Regional hardship is 
defined as a case when there is no other facility in the area 
maftfte~ staffed by a qualified radiologic technologist, 
radioloC;'.iSt~r permit. holder. 11 

Auth: 37-14-202, MCA (Section 4., Chapter 166, Laws 
1985) Imp: 37-14-306, MCA 

13. The board lS proposing the amendment to substitute 
''staffed'' for ''manned'' wh1ch 1s more grammat1cally accurate. 

14. The proposed amendment of 8.56.602 will read as 
follows: (new matter underlined, deleted matter interlined) 

8.56.602 PERMIT APPLICATIONS AS PER SEB~f9H 3~->4-
§~_§_f.!i:.=_M-86·--c(i )---- AP.PTi"C-at"loD.STOra ·rfini t~.Q perrni t "t:iftele~ 

2ea•iefi 3=-±4-39& t•+~ ~SA~ ffiHs• shall be submitted to the 
noard office •e~e-~e~ with ee~>es-ef the fo:lcwlng 
documents: 

(a) a s~atemefit freffi a ~ear~ e~~reve~ ~~ye~eie8~ 
~~eeie±>~>8~ >8 ra~ie±e~y7 t~at t~e a~~±ieafi• is ea~ae±e ef 
~effePffi~H~ H~~M-~Me~~~y H-~ay ~HfiM~~a~~eHs w~~fieME eHffaR~e~~H~ 

t~e ~l:ib'!:ie hea±~~ •m~ safe•r~ 'fRe "''"'"effiefi" "'""" e.±se e~eeify 
<oJ..ese areas >8 w~>e~ •~e e~~!~eaftt eaft 5afeiy ~effefffl ~-fe.y 
eMsffl-!:Rat~eHS"":' ~~2,Py_h_o~L_? __ S:~~-r-~_i_ficate sho~J!lg satisfactory 
c_~letion of a board approved course; 
- (b) et"i:~i:!'lal: ~efmH appJ~c:i'f0il- fee~ and 

.ls:.l_ __ l;'~_i_:tten_ s.tat~~e11_t:s __ _<t_ttest1ng to tne applicants _g_o<JCi 
moral character from three individuals. 
---ITi: · _Af~t_er -the_ a.f>£..U_c3-nt h,.s_be_eri_apgr:ov~_d_, ____ :t_he 
~riate examination fee m~st be submitted. 

( 3) 1ID__9_r. __ _p~-~~?.i_l!_9--=-.iEe· exarnrn-atiD"!1~·an-orTginal 
certificate fee will be reauired.'' 
---Auth;--·3·~~1;;,--=-Jc56-;-JVic!l.-(s-ection 4, Chapter 155, Laws 
1985) Imp: 37-14-306, MCA 

15. The board is proposing the rule to delete the 
referen~e to statements from a physic1an special1z1ng lh 
radiology, and specify what lS requ>red for permit 
appl1cations under the legislative changes (Chapter 166, Laws 
1985). 

16. The proposed amendment of 8.56.604 w1ll amend 
subsection (l)(a) and (2) and will read as follows: (new 
matter underlined, deleted matter 1nterl1ned) (full text of 
the rule 1s located at page3 8-1571 and 8-1572, Adm1nistrat1ve 
Rules of Montana) 

"8. 56. 60±..__'fj:JI1P()RA!<).:.J'.ERMITS ( 1) Any person apply1ng 
for a temporary permit must file with the boa~d office an 
appl~cation, which shall include: 
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(a) a letter from the he~lth fa~il~ administrator or 
phys:ciil_n stating the regional hardsh~p or emergency condition 
wl1ich exlsts in the area; 

(b) 
(2) The efit±~e board shall review the application and 

information submitted befe~e ve~~E~ eE ~he i~~Maftee ef ~he 
~effi~eEa~y ~eEmit. 

(3) ,, 

Auth: 37-14-306, MCA (Section 4., Chapter 166, Laws 
1985) Imp: 37-14-306, MCA 

17. The board is proposing the amendment to allow a 
physician to request a reg~onal hardship, as well as a health 
facility administrator. The current rule is not clear as to 
who is to supply the information with regard to the hardship. 
The amendment will also allow for several of the board members 
to review the application, rather than the full board. Full 
board review is costly and timE= ccnsum..i.r1g, resulting in delays 
where cond~ tlon>o are such t:oat a leugthy delay could 
adversely affect the public health and safety. 

18. The proposed amendment of 8.56.605 will read as 
follows: (new matter underlined, deleted matter interl~ned) 

8.56.605 VERIFICATION OF ~DEQUAT~EVIDENCE THAT THE 
TEMPORARY PERMIT APPLICANT CAN PERFORM X-RAY EXAMI!JATIONS 
WITHOUT ENDANGERING THE PUBLIC (l) Adequate evidence that 
the person is capable of performing high quality x-ray 
examinations without endanger~ ~e the public health and 
safety will be documentation of basic knowledge in the 
following areas: radiation protectiOn and radiobiology, x-ray 
physics, anatomy, physiology, positioning, radiographic 
technique, darkroom procedures, and film critique. 

(a) Thi_s~_,.s!2_cumentati~~ must i~clude <.:!t leas,t a SWC?£~ 
state~ent fro~ a lice~sed practiti~ner and a written statement 
from tJ:le>.~c.ant set:t~n~!'"th the ~licant' s t;:_aininsr... and 
~~~~lenc~_!..,'' 

Auth: 37-14-305, MCA (Section 4, Chapter 166, Laws of 
1985) Imp: 37-H,-306, MCA 

19. The amendment is proposed to correct poor grammar, 
add the I{Ord "basic" to knowledge. che board felt by adding 
''basic" the temporary permit applicant would have some 
knowledge of the work he was doing so that the publ~c was 
adequately protected, but co let the indlvldual know, as well 
as h~s employer, that he was not expected to have complete 
knowledge at this point. The requuement of the sworn 
statement from the licensed practitioner guarantees that the 
employer is familiar with the applicant's basic knowledge. 
The board has some concerns that persons applying for 
temporary permits will have no knowledge ~n the above areas. 
The board is expecting those persons who apply for temporary 
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permits to obtain the necessary education required of permit 
persons applylng under subsection (1) of 37-14-306, MCA, and 
pass the examination ,-equired for those persons within a 
reasonable period of tlme. The additional training and 
examination will offer the public better protectlon from the 
dangers associated with x-rays. 

20. The proposed amendment of 8.56.606 will read as 
follows: (new matter underlined, deleted matter interlined) 

"8.56.606 PERMIT RESTRICTIONS (1) A permit holder shall 
be excludedlfrom all pcrtions ~of-speclal procedures where 
injectable contrast media is used,_3~ . .,_sified in 37-11_-:.'30], 
~·" 

Auth: 37-14-202, MCA Imp: 37-14-301 (3), MCA 

21. The board lS proposing the amendment to clarlfy 
those procedures from which permit holders are excluded. 

22. The proposed repeal of 8.56.603 will repeal the rule 
in its entirety. Full text of the rule is located at page 8-
1571, Administrative Rules of Montana. The authority of the 
board to repeal the rule is based on sectlon 37-14-202, MCA. 

23. The board is proposlng the repeal as Section 4 of 
Chapter 166, Laws of 1985, changed the requirement of an 
individual showlng to the satisfaction of a board approved 
physician speclalizing in radiology that the individual could 
safely perform x-ray examinations to allowing the board to 
make that decision based on course work and examination as set 
by rule of the board. 

24. The proposed new rules with regard to permits will 
read as follows: 

I. "PERMITS (1) Applicants for permit to perform x-ray 
procedures must ffieet the follow~ng r~quirements for app~oval 
to take the examination for perinit: 

(a) must show evidence of employment from licensed 
practitioner or health facility adminls~rator. 

(b) must have completed the minimum formal training ln a 
board approved course as outlined in rule II. 

(2) Upon successful completion of the required formal 
training and the required examination, the board may issue a 
limited permit to the applicant which specifies the x-ray 
procedures the llmited permit techniclan is authorized to 
perform. The limitations of the permit are as follows: 

(a) Chest - Ap or PA, Lateral, and apcial lordotic 
routine chest exposures; 

(b) Extremities - AP or PA, Lateral, and obllque routine 
exposures of the extremities; 

(c) Spine - AP, Lateral, and oblique routine exposures 
of the cerival, thoracic, and lumbar spine; 
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(d) Skull - All routine views of the skull and sinuses, 
with the exception of internal auditory meatus series and 
mastoid series; 

(e) Abdomen - routine supine and upr1ght AP abdomen 
projection; 

(f) G.!. Tract fluoroscopy and associated overhead films 
- the limited permit technician may assist the physician in 
fluoroscopic examination of the G.I. tract Bnd may produce 
films of all assoc1ated overhead views. 

Auth' 37-14-306, MCA (Section 4., Chapter 166, Laws of 
1985) Imp, 37-14-306, MCA 

II. 11 CQU\lSE REQUIREMENTS FOR LIMITED PERMIT APPLICANTS 
(l)AITCourses »hall be approved by the boarcr:--
(a) Course approval shall be completed by board review 

of the course outl1ne, agenda. and instructors' 
qual1f1cations. 

(b) Courses shall be reviewed by the board every two 
years following initial approval. 

(2) A basic 40 hour course shall be required for all 
permit applicants, which shall include the following 
curriculum: 

(a) Fundamentals of radiobiology 
(b) Imaging equipment 
(c) Fundamentals of rad1ation protect1on 
(d) Fundamentals of x-ray physics 
(e) Radiographic technique and principles of 

radiographic exposure 
(f) Darkroom procedures 
(g) Inter-relationshlp of the radlographic chain. (i.e. 

Technique vs Darkroom procedures) 
(h) adverse contrast reactior. 
(3) An additional course, to include anatomy, 

physiology, positloning, pathology, x-ray technique, and 
proper handllng of traema patients, shall be requi1·ed for t!le 
applicant to qualify for examinat1on in each of the specified 
limited x-ray procedures. Course l~ngth is spec111ed for each 
limited x-ray procedur~. 

(a) Chest - 4 hours 
(b) Extrem1t1es - 8 hours 
(c) Spine - 16 hours 
(d) Skull - 8 hours 
(e) Abdomen - 4 hours 
(f) G.!. Tract fluoroscopy and associated overhead films 

- 8 hours 
(4) A portion of the required classroom hours may be 

substituted by a verifiable correspondence course subJeCt to 
board approval. The portion of required classroom hours 
completed by correspondence may not exceed 40% of the total 
hours required for examinat1on(s) requested by the applicant. 
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(S) To be exempt under section 37-14-J01, (l)(a)(iii) 
from obtaining a permit, an 8 hour course in darkroom 
procedures shall be completed by any person performing only 
darkroom procedures.'' 

Auth, 37-14-301, 306, MCh (Sectlons 3 and 4, Chapter 
166, Laws of 1985) Imp, 37-14-301, 306, MCA 

I I I_ "PE_Rf'lii _ _E:_~fl!'l_~k'/0_:1'_!2N..? ( 1) The general permit 
examination will encompass questions pertaining to basic 
rad1obiology, radiation protect1on, 1mag1ng equipment, x-ray 
phys1cs, radiographic technique and principles of rad1ographic 
exposure, darkroom procedures, and inter-relationship of the 
rad1ographic chain, in a bas1c format which is common to all 
of the areas of specified x-ray procedures. The general 
portlon of the permit exam must be passed, as well as specific 
sections, prior to issuance of a perm1t. I~ add1t1on, the 
appljcar1t shall c0mp 1 ete an examination for each specified x­
ray procedure to be performed by the applicant, which shall 
include quest1ons in anatomy, physiology, pathology, and x-ray 
technique common to the S[leClfled procedure. 

(2) The permit examination will be administer8d by the 
board office at least twice a year, Applicants for 
examination will be notified at least 30 days ln advance of 
the scheduled exam1nation. 

(a) Appl1cants for examination may request to take the 
examination in the board office any day of the working week. 
This request must be in writing rr~ must be received 1n the 
board office at least ten dayc, P- H" to the requested 
examination date. 

(b) Board members may administer the examinat1on to 
applicants, Appl1cants shall make the request directly to the 
board member. If the board member agrees to proctor the 
examinatictl 1 ~he applicant shall notify the board office in 
writing of the board member whc shall be proctoring the 
examination, the examination date, time and place. All 
requests shall be received in the board office at least 10 
days pr1or ~o the sch~dGled exa1nina~ion. 

(3) Examination results will be maJled out to each 
examinee by the board office w1thin 10 days Rfter the 
adrnin.lst:-atlon o: the exarni!"""'.ation. 

(4) Appllcants may rev1ew the1r examinat1on papers with 
boar~d members at a regularly scheduled board meeting only. 

(5) Appl1cants failing the examination must wait 30 days 
after the date of failure before retaking the exam1nation. 

(6) A non-refundable fee Wlll be assessed for the 
examination. A£ter :a1ling the exa~inati~n 1 the appllcant 
will be required to submit another examination fee, 

(7) An applicant who has !ailed an examination on two 
attempts, must complete that portion of the formal x-ray 
train].ng bef::lre being allowed adml ssion to a third 
examinat1on. Upon complet1on of the add1tional cou~se work, 
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the applicant must file a new appl1cation accompanied by the 
appropriate fees, with the board office. 

(8) Passing scores for each section of the 1nitial 
permit examination shall be deemed to be correct responses to 
no less than 70% of the total questions on each section. An 
attempt to achieve a passing score on any section of the 
permit examination subsequent to failing that section shall 
require correct response to a m1n1mum of 75% of the total 
questions on that section.'' 

Auth: 37-14-306, MCA (Section 4, Chapter 166, Laws of 
1985) Imp: 37-14-306, MCA 

IV. 
( 1) 
(2) 
(a) 
(b) 
(3) 
( 4) 
( 5) 

"PERMIT FEES 
Applic~ation fee ............ , ............ , .... $60.00 
Examination fee & reexamination fee 
Genera 1 exam. . . . . . . . . . . . . . . . . . . . . . .......... . 
Each section., ............................ . 
Original certificate fee ..................... . 
Renewal fee ....................... , , ........ . 
Late renewal fee (in addition to 

30.00 
15.00 
35.00 
30.00 

renewal fee .................................. 40.00 
(6) Duplicate or lost license fee ... , ............ 25.00 
(7) Temporary permit ............................. 70.00" 
Auth: 37-1-134, 37-14-202, 306, MCA (Section 4 and 6, 

Chapter 166, Laws of 1985) Imp: 37-1-134, 37-14-305, 306, 
309, 310, MCA 

V. "RENEWALS (1) Permits issued under section 37-14-
306 (1) , MCA, shall expire on December 31st of each year. 

(2) Permits 1ssued under section 37-14-306 (4), MCA, 
shall expire on the date specified on the face of the permit." 

Auth: 37-14-306, 310, MCA (Section 4 and 6, Chapter 
166, Laws of 1985) Imp: 37-14-306, 310, MCA 

25. The board has proposed the adoption of rule I. to 
set. out m..i.nimum requirements for applicatior. for a permit and 
to specify the areas i~ wh1ch permits w1ll b~ ~SS\led. ~he 

areas are spelled out very specifically to avc1d any doub~s as 
to what is allowable u~der each area. 

Rule II proposes a minimum course requirement with 
speciflc hours in eash ar2a as wel: as 40 hours in an 
overview. These areas are those wh1ch the boards feel are 
necessary to offer proper protection to the public health and 
safety. The requirement of training for those indi"vldua1s who 
work only in darkroom procedures is impo~tant as the 
indl"vidual develop1ng the x-rays must also be k:-10w1edgeable to 
avoid repeat x-rays due to mistakes in develop1ng. 

Rule III sets out the areas of knowledge requi~ed for 
exarnlnation 1 as well as exarninat1on procedures. Procedures 
for reexam1nation are also specified. The board has based 
these rules on past experience with examinations for permi~s 
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and feels the requirements are minimum to provide adequate 
protection co the public. 

Rule IV sets out the permit fees. These are the fees the 
board has determined necessary to cover the administrative 
costs in each area. It should be noted that there is one fee 
for the general exam and another for each section. These are 
separated as some individuals take only one part, in addit1on 
to the general. Their costs will be less than an individual 
who takes a larger number of portiotlS. 

Rule V sets the renewal date for permits under section 
37-H-306 (1). 

A renewal date has not been established for the temporary 
permits issued under 37-14-306 (4), MCA, as the board feels 
these permits should not: be issued for more than one year. 
Dur1ng that period of time, the individual will be expected to 
obtain the: education 2.nd training regu~red for a permit under 
section (l) of 37-14-306, MCA. The board does not feel it is 
in the best 1nterest of public health and safety to have 
temporary perm~t persons with minimum educational training 
continuing to take x-rays for a long period of time. The 
temporary permit, the board feels, is a stop gap measure to 
allow those persons t1me to become better qualified by means 
of education and examination. Upon completion of the 
education and examination, the need for the temporary permit 
will not exist. 

26. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hear1ng. 
Written data, views or arguments may also be submitted to 
Board of Radiologic Technolog1sts, 1424 9th Avenue, Helena, 
Montana 59620-0407, no later than July 25, 1985. 

27. Geoffrey Braz1er, Attorney, Helena, Montana, will 
pres1de over and conduct the hearing. 

BY: 

BOARD OF RADIOLOGIC 
TECHNOLOGISTS 

LON ROMINGER, R.T., A.R.R.T. 
CHAIRt1 

Certified to the Secretary of State, June 17, 1985. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BUREAU OF VIEIGHTS AND t1EASURES 

In the matter of the proposed 
adoption of a new rule con­
cerning metric sizing of 
fluid milk containers 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
ADOPTION OF A NEW RULE 
METRIC PACKAGING OF FLUID 
MILK PRODUCTS 

NO PUBLIC HEARING CONTEMPLATED 

1. On July 27, 1985 the Bureau of Weights and Measures 
propQses to adopt the above-stated rule. 

The rule as proposed will read as follows: 

''I. METRIC PACKAGING OF FLUID MILK PRODUCTS (1) Fluid 
dairy products packagect-'for cetail sales in units other than 
prov1ded in section 30-12-404, MCA, shall be packaged in 
volumes of 125 mill1l1ters, 250 milliliters, 500 m1lliliters, 
1 liter or multiples of 1 llter, provided however that; (2) 
metr1c sizes of less than 100 millil1ters shall be permitted." 

Auth: 30-12-105, 202, MCA Imp: 30-12-202, MCA 

3. The bureau is propos1ng the rule adoption at the 
request rece1ved from Gassner Foods, Inc., Logan, Utah for 
permission to market products in 250 ml packages of fluid milk 
and to satisfy ~arket requestE for metric package siz1ng. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed adopt1on in writing to the 
Bureau of Weights and Measures, 1424 9th Avenue, Helena, 
Montana, 59620, no later than July 25, 1985. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views or ar~uments orally 
or in writ1ng at a public hearing, he must make written 
reques~ for a hear1ng an~ submit this request along with any 
co~ment~ he has to the Bureau of Weights and Measures, 1424 
9th Avenue, Helena, Montana, 59620, no later than July 25, 
1985. 

5. If the boa~d ~·eceives requests for a publ1c hearing 
on the proposed adoption from e1ther 10% or 25, whichever is 
less, of those persons who are d1rectly affected by the 
proposed adoption, from the Administrat1ve Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 

Certified to the Secretary of State, June 17, 
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f,EFORE THE EOARD OF LABOR APPEALS 
DEPARTMENT OF LABOR AND INDUSTRY 

STATE OF MONTANA 

In the matter of proposed 
amendments of rules 24.7.301 
through 24.7.306 concerning 
Board of Labor Appe~ls 
procedural guidelines. 

TO: All Interested Persons. 

NOTICE OF PUPLIC HEARING ON 
PROPOSED AMENDMENTS OF ARM 
24.7.301 POLICY, 24.7.302 
GENERAL RULES GOVERNING 
APPEALS, 24.7.303 DEFINI­
TIONS, 24.7.304 RIGHT TO 
APPEAL, 24.7.305 HEARING 
PROCEDURE, 24.7.306 DETERM­
INATION OF APPEALS. 

1. The following dates and places have been 
designated far public hedringb to conside~ the above 
captioned amendments. 

July 29, 1985, 7:00p.m., Glasgow Civic Center, 
Glasgow/ Montana. 

July 30, 19R5, 7:00p.m., Library, Room 252 Liberal 
Arts Building, Eastern Montana College, Billings, Montana. 

July 31, 1985, 7:00p.m., Gallery Room, Great Falls 
Civic Center, Great Falls, Montana. 

August 1, 1985, 7:00p.m., Montana Power Offices, 1903 
Russell, Missoula, Montana. 

August 2, 1985, 1:00 p.m., SRS Auditorium, Helena, 
Montana. · 

2. The proposed amendments that replace present rules 
24.7.301 through 24.7.306 would delete references to lower 
level appeal procedures. 

3. The rules as proposed to be amended are as follows: 

24.7.301 POLICY (1) The Board of Labor Appeals adopts 
the following general statement as e~e the policy for the 
Board afi6-£e~-~fie-eeHe~et-ef-f-fiea~~"~~-~y-~efe~ee~. 

Subsections (a) through (c) (vi) remain the same. 
(vii) That the decisions beth of the Board o~e-~eferee 

shall be based soTery on substantial-evidence as revealed by 
the files, records, and evidence taken at the hearing to 
support it. 

AUTH: 
IMP: 

Sec. 
Sec. 

2-4-201 MCA 
2-4-201 MCA 

24.7.302 GENERAL RULES GOVERNING APPEALS 
Subsections (1) through (3) remain the same. 
(4) The Administrator of the B~~±eymeH~-See~P~~y­

B~Y~~~e~ Appeals Division of the Department of Labor and 

12-6/27/85 MAR Notice No. 24-7-4 



-733-

Industry shall provide copies of these rules to any person 
requesting a copy of same. 

AUTH: 
IMP: 

Sec, 2-4-103 MCA 
Sec, 2-4-103 MCA 

24,7,303 DEFINITIONS 
Subsections (l) through (3) remain the same, 
(4) "Division" means the EM!"ieyl!le,;,-s.,.,,.,..;,;,y-a±v:i:s:i:el'! 

Appeals Division of the Department of Labor and Industry~ 
el"ea;,ea :i:l'! Seet±el'!-~-~5-~~9~-MEA. 

(5) "Administrator" means the B:i:v±:!!:i:ol'!-f!eaa-al"l;e±fttea­
hy-the-eemM:i:es±eftel" Administrator of the Appeals Division of 
the Department of Labor and Industry. 

Subsections (6) through (9) remain the same. 

AU'>'H: 
IMP: 

Sec. 2-4-201 MCA 
Sec. 2-4-201 MCA 

24,7.304 RIGHT TO APPEAL 
Subsections ( 1) ( 3) and ( 4) remain the same. 
(2) Interested parties appealing to the Board from a 

decision of a referee, or from a determination of a contri­
bution liability and classification and rate shall file with 
the Board within the time provided by law, at either a local 
office of the B:i:~±s:i:e" Department, the Board, or the central 
office of the B:i:~:i:s:i:eft Department, a notice of appeal 
setting forth the reasons thereon. Appropriate forms for 
filing such appeals shall be available to claimants and 
employers at all local offices of the B±v±e±eft Department. 

AUTH: 
IMP: 

Sec. 2-4-201 MCA 
Sec. 2-4-201 MCA 

24.7,305 HEARING PROCEDURE (l) H~arings shall be 
conducted informally, and in such manner as to ascertain the 
substantial rights of the parties. All issues relevant to 
an appeal shall be considered and passed upon. Any inter­
ested party, his witness or witnesses, under oath, or 
affirmation, may present such evidence as may be pertinent, 
subject to examination bv any member of the Board or ~efe~­
ee7-a~-tke-eaee-ffl&r-ee7-efta-Biv:i:~ie~ Department Attorney and 
to cross-examination by any opposing interested parties or 
representative, subject to ARM 24.7.306. 

(2) The parties to an appeal may stipulate the facts 
involved orally or in writing. Such stipulation shall be 
approved by the Board e~-~e~e~ee7 -wfliefievel"-:i::!!-te-aeeiae-t~e­
ease. Further hearing to take additional evidence shall be 
ordered, upon notice as set out in these rules, if such 
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rtipulatio~ is found in~:dequate fo~ the detcrmin~tion of the 
case. 

(3) If any party to any appPc" fails ta appear at the 
Board hearing and no good cau f',P :or continuance j s shewn, 
the Board shall render its decision o~ thr basis of the best 
p,ridgnce available to iti provided, howev~r, a hearing 
before the Board may be cortinued for good cau~e upon 
application to the Board orally or in writi~g before the 
hearing is concluded, and may be cont1nued or reopened by 
the Bo&rd on application or on its own motion. Any party 
who fails to appear in person or by authorized representa­
tive et a hearing before the Board may, with~r ten 1]0) days 
after the scheduled date of the hearing, file an application 
for reopening, and such application for reopRning shall be 
grant-ed if goc·d c2use is sho'..,·n for failing t\, ~ppe,1:r. An 
applicatlcP f~r reopeni~1 ~ust be ir wrj_tinq; i~ Wl!st st~te 
the n~ason(s) believe\1. to constitute qood cunse for failinq 
tn appear at thm hearing; and it must be deliv~red or mailed 
~ithin such ten (10) day period to the Board at ejther the 
local office where ~~ey the appeal was filed or to th0 
Central Office of the si;;e~e~ Depart~~. Employment 
Security Building, Corner of Lockey and Roberts Streets, 
P.O. Box 1728, Helena, Montana, 59601. If an applic~tion 
for r~opening is not allowed, a copy of such deci~ion shall 
be given or mailed to each party to the appeal, and in the 
reopening proceedings thf2 allowance of the application may 
be contested. WherR it appears that an appeal, or applica­
tion for leave to appeal to the Board, or an application for 
reopening, or any other request or application may not have 
been filed within the period of time prescribed for filing, 
the appellant or applicant (as the c~se may be) shall be 
notified and be given an opportuni~y to show ~~~t-e~e~­
~~~eair-~~pi~eatie"-er-~e~~~et-wae-tiMeiy rp~gons for waiver 
of timeliness. If it is found that such appeal, application 
or request was not filPd within the appliccchl'" time limit, 
it may be ~ismis~e~ on suet grounds. If it is found that 
a~e!-: crnod cau~e excuses the timely filiJ15L.'?La£l. appeaJ, 
application, or request was-~iMeiy, the matter shall be 
decided on the merits. Copies of a decision under this 
provision shall be given or mailed to all i~terested 
parties. together with a clear statement of right of ap~eal 
or JUdicial review. 

Eubsection (4) remains the same. 
i5t f"-t~e-eae~-e£-~efe~eeeL-~ea~i"~~ 7 -the-~efe~~e­

~ha~l-~a¥e-~he-same-a~~hef~ty-aa-~he-Bea~e-~"-~ea~eet-te-~~~­
h~A~~"~-~~-ea~~Y~"~-6~~-tfie-~~~peee-a"e-~"~e~t-e~-th~s-~~ie7--
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Sec. 2-4-201 MCA 
Sec. 2-4-201 MCA 

24.7. 306 DETERMINATION OF )<PPEALS (1) The Board shall 
include in the record and consider as evidence all records 
of the Bi~i~ie" Department that are material to the issues. 
The Board shall a!~~ not consider any new ~~~e~iai evidence 
introduced at the Boa~hearing ey-~"~erea~e6-part~ea unless 
good cause is shown whv it was not presented at the lower-­
lev~l appeal hearing. As soon as possible after thP 
hear1ng, the Board shall render a written decision which 
shall state the findings cf facts and the reasons for the 
decisions. Copies of such decision shall be mailed to all 
interested parties. 

(2) In making its determination, the Board will 
constder arguments, on whether the referee erred in either 
law or fact as well as an new ev1dence ursuant to 
subsect1on 1). 

AUTH: Sec. 2-4-201 MCA 
INP: Sec. 2-4-201 MCA 

4. The Board of Labor Appeals is proposing the 
amendments to 24.7.301 through 24.7.306 because the Board's 
rule-making authority is limited to Board procedures and the 
amendments are aimed at providing consistency throughout the 
system. 

5. Interested persons may present their data, views 
or arguments either orally or in writing at the hearing. 

Written data, \"iews or argument may also be submitted 
to Robert Jensen, Administrator of Appeals Divisicn, b£part­
ment of Labor and Industry, P.O. Box 1728, Helena, Montana, 
by August 2, 1985. 

6. Robert ,JE'nsen, Administrator of l'.ppeals Division, 
Department of Labor and Industry, P.O. Box 1728, Helena, 
~kmtar,a, has teen designated to preside over and conduct the 
hec:ring. 

7. The authority of the Board and agency to ma~e the 
proposed amendments is based on sectjons 2-4-201 MCA, and 
implements 2-4-201 MCA, 39-51-301 MCA, and 39-51-302 MCA. 

Board of 
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BEFORE 'r!IE DEPARTMENT 
OF LABOR AND INDUSTRY 

STATE OF MONTANA 

In the matter of proposed 
amendments to 24.11.303 
h~aring procedure-benefit 
determinations and the 
adoption of new rules govern­
ing: hearing procedure-tax 
appeal deterrninationsi and 
disqualification due to 
1) misconduct 2) voluntary 
leaving attrioutable to 
employment and 3) strike 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENTS TO 
24.11.303 HEARING PROCEDURE 
-BENEFIT DETERMINATIONS AND 
THE ADOPTION OF NEW RULES 
GOVERNING: HEARING PROCEDURE 
-TAX APPEAL DETERMINATIONS; 
AND DISQUALIFICATION DUE TO 
MIS~ONDUCT, LEAVING WORK 
WITHOUT GOOD CAUSE ATTRib­
UTABLE TO EMPLOYMENT, AND 
STRIKE 

1. The follow1ng dates and places have been 
designatcod for public hearings to consider the above 
captioned amendment and proposed new rules. 

J11ly 29, 1985, 7:00p.m., Glasgow Civic Center, 
Glasgow, Montana. 

July 30, 1985, 7:00p.m., Library, Room 252 Liberal 
Arts Building, Eastern Montana College, Billings, Montana. 

July 31, 1985, 7:00p.m., Gal18ry Room, Great Falls 
Civic Center, Great Falls, Montana. 

August 1, 1985, 7:00p.m., Montana Power Offices, 1903 
Russell, Missoula, Montana. 

August 2, 1985, 1:00 p.m., SRS Auditorium, Helena, 
Montana. 

2. The proposed amendment to rule 74.11.303 would 
apply only to hearing procedures tu determine benefit 
disqualification. The proposed adoption of new rule I 
governs hearing procedures to determine the employer's 
contribut!on tax liability. New rules II through XV define 
and interpret disattalification due to misconduct. New rules 
XVI through XIX d~fine ~nd int~rpret disqu~lification for 
leaving work without good cause attributable to employment. 
New rule XX defines and interprets disqualification when 
unemployment is due to strike. 

3. The rules as proposed to be amended and proposed 
new rules are as follows: 

24.11.303 HEARING PROCEDURE BENEFIT DETERMINATIONS 
Contents of rule remain the same. 

AUTH & IMP: Sec. 39-51-2407, MCA 
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RULE I TAX JIPPEAL PROCEDURAL RULES 
Scope: This rule implements 39-51-110~ and 39-51-2403, 

MCA, by setting forth procedural steps which shall be 
followed in contested matters involving unemFloyment 
insurance tax contribution determinations. Specifically 
exempted from this procedure are benefit determinations. 

(1) Upon receipt of an appeal, the tax appeals referee 
(as defined in organizational rule 24.11.101) will pro~ptly 
transmit to all interested parties a set of fact finding 
interrogatories. Interested parties will have (10) ten days 
from mailing to complete and return to the appeals referee 
(answers to the interrogatories). The appeals referee may 
at his discretion impose sanctions such as dismissal or 
default of the appeal for a party's faiiure to respond tu 
interrogatories. 

(2) (a) The tax appeals referee will review the 
responses to interrogatories and provide all interested 
parties with copies of proposed undisputed facts, and the 
responses tn the interrogatories by the parties. 

(b) Any interested party may object to the proposed 
statement of undisputed facts. 

(3) (a) Based on information obtained through the pre­
hearing interrogatories, the tax appeals referee may 
determine that there is no genuine issue as to any material 
fact. The referee will provide all interested parties with 
notice of summary disposition and proposed findings of fact 
and conclusions of law. 

(b) Any interested party may object within (10) t~n 

days from the date of mailing to the appeal referee's 
proposed findings and conclusions or may object to the basis 
for motion for summary disposition (i.e. there exists an 
issue as to a material fact) and within the prescribed time 
limits may present further evidence or argument to the 
referee by affidavit. 

(c) An interested party objecting to the appeals 
referee's proposed order must set forth i~ writing, with 
specificity, any fact which is dioputed and the reason ~he 
party r'lliects to the particular fact contained in the 
referee's findings. 

(d) Additionally, any interested party, after recPiving 
the proposed findings of fact may petition to the appeals 
referee for a summary judgment or pa1tial sumrr.ary judgment 
and contested facts. The moving party shall set forth with 
specificity the ground for summary disposition 

which is set torth in Rule 56 of Montana Civil Procedure 
which states that the basis of the motion is that "there is 
no genuine issue as to any material fact and that the party 
is entitled to a judgment as a matter of law, and may 
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request the appeals referee to make proposed fin~ings of 
fact and conclusions of law''. 

{() If the matter remains at issue, the appeals r~fFrPe 
will review the petitions 1 objections, anJ supporting 
documentation of the parties ar,c} will either 1) modify the 
proposed findings of fac~ and con~lusions of law, or 2) set 
~he disputed issues of fact for hear~ng. Inter~sted parties 
will be sent a copy of the rAvised findings and conclusion~ 
or P.otice o.:: the factual i<sues in di,;pnte which are to be 
determined in a hearing. 

(51 The hearing will be confined to the factual issue• 
set forth in the notice prepared by the oppeals referee. No 
additional factual issues may be raised duriP.g the hearing 
except for good cause. The determination of good cause is 
within the discretion of the appeals referee. 

(6) Intereftr.-( parties di~sc;,tisfie(! Pith the fina]. 
determini'ltion of thP appeals ref~ree may request, within the 
time prescribed by statute, a review by the Board of Labor 
Appeals of the matter. 

(7) Th~ review by the Board of Labor ~poeals will be 
confined to the record before the appeals referee and no 
additional issues or supporting evidence not contained in 
the record may be introduced before the Board. 

AUTH: Sec. 2-4-201 (2), 39-51-301 (2), 39-51-302, 
39-51-1109, NCA. 

IMP: Sec. 2-4-201(2), 39-51-301, 39-51-302, 
39-51-1109, MCA. 

RULE II DISQUALIFICATION FOR MISCONDUCT* - GENERAL 
GENERAL PRINCIPLES: 

Scope: This rule defin~s and interprets disqualifica­
tion for discharge due to a claimant's misconduct or miscon­
duct affecting his employment as set forth in MCA 
39-51-2303. 

''Misconduct'' defined: Conduct on the part of the 
empl0yee evincing such wilful or wanton disregard of an 
employer's interest as is found in deliberate violations or 
disregard of standards of betavior which t~e en~loyer has 
the right to expect of his employee, or in carelessness or 
negligence of such degree or recurrence 2s to manifest equal 
culpability, wrongful intent or evil de~ign, or to show an 
intentional or substantial disregard of the employer's 
interest or of the employee's duties and otligations to his 
employer. Mere inefficiency, unsat,isfactory conduct, 
failure in good performance as the result of inability or 
incapacity, i~advertences or ordinary negligence in isolated 
instances, or good faith errors in judgment, cr discretion 
are not to be dPemed ''misconduct'' within the meaning of the 
statute. (Gaunce v. Board of Labor Appeal~, l64 MOllt. 442, 
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542 P.ic llOB, (19"4, Boynton Cab Co. v. Neubeck et al, 237 
Wis :?49, 296 N.U. Reporter 636. (1941).) 

* This rule r~lHtes solely to the issue of discharge 
"or misconduct as it pertains to Unemployment Insurance Law 
and should not be used ~or any other purposes. 

General: Unemploymel't: InsuraiCce benefits derived from 
the Gerartme~t's collection of contributions from employers 
in the State of Montana are to be used for the benefit of 
persons unemployed through no fault of their OVI:l. 

If a claimant ic deemed by the department to have been 
discharged for "misconduct'' in connection with his work or 
affecting his employment, the claimant will be denied 
unemployme1~ hPnefits beca~se he brouqht about his own 
unemployment. 

The statutor~ tPrm misconduct shall not ce literally 
~pplied s0 2S to operate as a fori'£iture except in clear 
:in~,tances o.: wiliul or wanton misr:or.Cuct by the cle.imant 
which atfects the ~mplover's interest. 

NOTE: The definition of ~isconduct and eleme~ts of 
proof containe~ herein apply to subsections (a) through (m) 
and shculd be co~sidered in dctFrmining whether misconduct 
t::xists. 
ELEMENTS OF MISCONDUCT: 

Misconduct will be found if all the following elemen~s 
are satisfied• 

1. The claimant owes a duty to the errployer due to an 
implied or expressed employment contract. 

2. There is a substantial breach of that duty. 
3. The breach i• a wilful or wanton disre~ard of that 

duty. 
4. The breach disregard" t.he employer's int .. rests 

injure~ or tends to injurP the employer's interest. 
AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 

GUIDELIHE: 

and 

The following section is intended only to assist the 
reader in an&essing whether misc0n~uct applies •o the fact• 
at hand. This section is net a part of the rules cn·d is 
therefore not legally binding on any party. 

1. Has the employer shown by a preponderance of the 
evidence that the claimant committed the act of misconduct? 

2. Did the rlaimant krcwingly and willingly co~mit 
misconduct? 

3. Was the claimant's conduct giving rise to the 
discharge of the type or nature which the reasonable person 
waul~ find a serious breach of the emplnver/e~ployee 
rc•lat.ionship? 

4. Was the claimant's con~u~t giving rise to the 
dibch2rge, not a serious bre~ch but recurrent misconduct 
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v.:l1ich tfle ,_;la_;_mant Lad pL·evlously been \Yarned thclt its 
recurrencP would result in discharqe? 

5. Did the c-laimant have th;; abl7ity and capacrtv to 
p~rform satisfactorily? 

6. Were the employer's actions following the di~cov­
ery of thP cluin'itLt 's d1schargeablP (')ffense prompt so us tc 
indicatP a causal relation between the employee's act and 
the discharge? 
EXAMPLE A: 

Employee A, aware of the company's rnlP. aqainst using 
the company's truck for person~1 businPss, used the truck 
during off hourM to pick up D refriger•tor, subsequently the 
,on,plc~::cc was discharged for wilful ;,iolation of the 
ccrnptl.i1Y' s rule, 

Em:ll0yee A's dlsc·harge w~~ r(,T ''misconduct'' insofar as 
Lhe rule aaainst using the ,.;ompany'~, car is a legil.iMal:c 
right u~ the emplov"r to liwit~ i1is pote:otiC!l li,,!Jility. 
Further th~ cmployeP wa~ 3ware of the company rule prohibit­
illS the perso~~J use of ~he company c0r. Emplo~e~ A would 
probably be denie( benefits dt1e to misconduct. 
EXJ\t1PJ,F B: 
-~-Employ•·,-. R, a truck drivert stopped by his home, which 
was appro>:imately one block off his normal rClltc, to pick up 
a jacket. There w~re no company rul2s r~garding route 
deviation and other co-woykers were not di~ciplined for 
similar deviations. 

Employee E's discharge in this case would probably not 
constitute ''misron~uct'' inasmuch as thP employee's conduc~ 
appears absettt af' intent ion a 1 disregard of thtc ccr.panv' s 
interest, expectations and practices PFtablished by the 
company. F.rnployf'P B would probably not be CE:~n ied be r:f: f i. ts 
ctue to miscondurt. 

ROLE I !I !<'JISCONlJOCT l:N CONNECTION wiTH CLAIMl\~!T 'S 
WORK OP Z\Fl'ECTING HIS EMPLOYMEtlT (off dulv conduct) 
GE!':BPAL: 
-~--Acts C'~ r:1..:sc-on(Ltct .-:1:-e gerr~ra1.2.:.r C'onfinPr'! t~n ccnduct 
whir::h t.akes pli:",c~:-; c...~uri.:1g the r: ... imant 's ncrmc:i,· t.'.ork .. _:1•J 
hours. however, c~rtain ''off-duty conduc~'' may sPriousl\· 
i rnpact the en1ploy~cnt rf'-]_a tio."'lship ~r1l1 thereforr"l rr.ay b~· 
groun~s for a findi~c: cf w~sconduct. Th~ fu~~a~ental i~sue 
is whether the resulf 0~ th~ off-du~y r0nduct ~dvers~ly 
affects thE~ employee's ~bilit)' ar1c capacity t~ pPrfrr~ hj~: 
rl.uties, anu ac1vers0l:r af:f:cts ~r.e employt:.r 1 s hn~ Lness in .:=~•--, 
appreciablE degrEP. 

N0'T'F:: Th~ definition of 'ltisconcluct dnd accomp.~n~~.ino 
elements apply to the for~going sub~eclion of ne~ RGle II. 

AOTH: S•:r. 39-5l-2JC3, 39-51-301, 39-5]-:;,,2, MCA. 
I!1P: Sec. 39-51-2303, 39-51-301, 39-5l-30:l, I'CA. 
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GUIDELINE: 
-~~TF~ fell ow.i rg section is intended only to assist thP 
reader in asse~sing whether misconduct applies to the facts 
at hand. This section is not a part of the rules and is 
therefore not legally binding on any pa~ty. 

1. Would lhP reasonable claimant be aware that his 
otf-duty conduct would jeopardize his employment? 

7. ~as the claimant's act of off-duty misconduct 
intentional, wilful, or a wanton disregard of the employer's 
interest? 

3. Was the claimant's misconduct related to the 
claimant's work? 

4. ~ae the claimant's misconduct likely to cause the 
~mplc~er financial loss, or loss of business, or property, 
or customers? 

5. Is the e~plo~cr's rule reasonable insofar as it 
expre!ses ~ le:jJtimate business interest of the employer? 

NOTE: The connection between the facts which occur and 
U.e PXtent 'o ''hich tne business is affected rr.ust be reason­
able and disrernible. They must be such as could logically 
be expected to cause some result in the employer's affairs. 
Mere speculation as to adverse effect upon the business will 
not be sufficient. 

It shall b~ the burden of the employer to damonstratc 
by a prepond~rance of the ~vidence that the off-duty conduct 
significantly impacted the employment relationship. 
EXAMPLE A: 

Employee A's employment as a school bus driver was 
conditioned on the requirement that he maintain a good 
driving record. During the course of his employment he was 
found guilty of several counts of driving under th£ influ­
ence. The school board discharged the claimant for miscon­
duct. 

Since employee A's employmen~ was conditioned on his 
driving record and he was aware ot the probable consequences 
of his ac~s, he would probably be ~enied benefits due to 
:nisconc"uct. 
EXMJPLE B: 
---Employee B, employed ns o. janitor, was found guilty of 
several chargFs of drunkenness in a public place. The 
employer, a s1oup medical rractice, felt this conduct was 
unsavory and discharged him for rnisconduct. 

Absent foreknowledge that th~s type of conduct would 
result in disoharoe anrt the lack of job relatedness of the 
offense, ei".plo:;ee · B wouJ d probabl :: not be denied b"nefi ts 
du~ to Inisconduct. 

MAR Notice No. 24-11-6 12-6/27/85 



-742-

RULE IV DISHONESTY 
GENERAL: 

The~e ex~~~~s a reciprocal duty bF~ween the empJ.oyer and 
employee to deal with cne another fairly and hcneslly. Acts 
of dishonesty relating to employment may severely Jmpact the 
relationship and constitute disqualification fc~ benefits 
due to misconduct. ''Dishones-:·r" includes ~cts such as 
deliberate falsification o; ~omrany r~cords, theft, deliber­
ate deception, lyir.g, and other statern~nts or ~~ts which 
demonstrate a wilful or wanton disregard o: the employer's 
interest. 

NOTE: The definition nf misconduct and ac~ompanying 
elements apply to the foregoing subsection of new Pule II. 

AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2303, 39-51-301, 39-51-302, MCP. 

GUIDFLINE: 
--~-followir.g section i~ intended on:'..y to =iSS.~ st the 
reader in assessing whethPr nisconduct applies to thp facts 
at hand. This section is not a part of the rules and is 
therefore not legally binding on any party. 

1. Has thE employer proved by a preponderance of the 
8vidence that the employ~e committed the dishonest act which 
caused the discharge? 

2. Did the claimant knowingly and wiloully commit the 
dishonest act? 

3. Did the dishonest act affe~t or relate to the 
employee's work? 

4. Did the dishonest act adversely affect the employ­
er's operations. 
EXAMPLE A: 

Employee A, a grocery checker, was observed receiving 
$14.75 for a purchase, and an hour later, received $5.18 for 
another purchase. When her ~hift was over ~nd the ca~h 
register r~ceipts ~ere balanced, she was not aver in c~sh 
and no ring-ups were recorded on the cash register tape for 
either amount. 

In this example, employee A cliu not t-Jroperly har.dlc· the 
sales or the employer's money and, in the absence of a 
suitable explanation, would probably be denied benefits due 
to misconduct. 

Suppose, as in the above example, other checkers had 
also used the same cash regjst.er drawer and no wit.n.,ss 
observed employee A pilfering any money. Because of a lack 
of evidence that she was solely responsible for the missing 
sales receipts, she would probably receive benefits. 
EXAMPLE B: 

Employee B told his supervisor that he had ar afternoon 
doctc,r's appointment. The supervisor recalls th~t employee 
B stated he wanted the afternoon off to attend a funeral. 
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'lhe supervisor believed that th~ e~ployee Jied and dis­
charged him for misconduct. 

!n thi• ~xample, ther~ appears to be a misunderstanding 
;::; s to the rea so~ \·lhy employee B would ne~c'l ::he afternoon 
Gf~. Ernflovee E wa~ able to verify hi• doctor's appointment 
and the supervisor testified that he would have given him 
the time off for the doctor's appointme~t. In this situa-
t i_on, absert ar. in.tcntior~al act to deceive the employer, the 
employee wnuld not be denied benefits due to misconduct. 
EXAMPLE C: 
- Employee C, a motel maid; w2s cherged w·it!l several 
crirninHl rounts of theft of motel guests' property. She 
admitted takinry the propPity and offerfd to return ~t. The 
emplnyer dischargPd the employee. 

In thi~ exampl~, the act of rniscor1duct wsuld constitute 
11 qro~Js rnis·:'jnciuct" v..'hich i~ c-~efined in 351-51-201 (14), or CA. 
(i982l anti the Gmplovec woul .. l)8 denied benefits. Sj_nce the 
period of disqualifj~ation for gross misconduct is severe, 
the l~gislature requires that the individual has been 
convicted in a crjll'.l.nal court or has admitted or shown 
conduct which dvrnonstrates a flagrant and wanton disregard 
of and for the rights or title or int~rest of fellow 
0mployee~ or his employer. 

RULE V DUTY TO EHPLOYER 
GENERAL: 
___ A_n_ EMployee owes an implicit duty to support and serve 
~he inte~eAtF of the employer and not to wantonly engage in 
statement~ or acts which show a wanton or wilful disregacd 
of the employer's interest. Mere griping or processing of a 
complaint through norrr:al channels, such as a union/manage­
ment grieva~ce procedure is not misconduct. 

Among the other duties owe>d lly the employee is to 
refrain from: compet-ing with or aiding a corr.petitor nf th<o 
employer, or int~ntion~lly or wilfully damaging the equip­
ment or mLttf!rial of the employer, or interferinq with the 
operation of thP business. 

NOTE: ThE• drcfinition of misconduct ilnd accompanying 
elements apply to the foreuoing subsection of new Pule II. 

AUTH: Sec. 39-51-2303, 39-'1-301, 39-'l-302, MCA. 
IMP: Sec. 39-Sl-2303, 39-"l-301, 39-51-302, MCA. 

GUTDELINE: 
The followinq section is intended only to assist the 

rea~Pr in assessi~g whether misconduct Hpplies to the ~acts 
at hand. This section is not ~ part of the rules and is 
therefore not legallv binding on any party. 

1. Has the em~loyPP breached a material duty to the 
employer, which should reasonably be exp<>ctrd of an employ­
ee? 
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2. Did the employee utilize normal channels to voice 
his dissatisfaction with superiors, e.g., di~;cussions with 
supervisors, (or) union grievance procedures, (or) EEOC 
complaints, (or) OSHA complaints, etc? 

3. Did the employer warn the employee that such 
conduct ~ ... ·uulJ lead to discharge? 

4. \Vould the r"""cnable employe" know that such 
conduct wab adverse to the employer's intrrest and could 
lead to discharge? 
EXAMPLE A: 
-~ Fmployec A, 2 \'Jaitress employed in u rt"='staurant, was 
6icsatisfied ~ith her r~te of pay and joh duties. Althuugh 
told to discontinue the acts, sh~ continued to complain to 
tr>e employer and her sup<ervisor duriT'g working hcm·s ir the 
~)re3encc oi customers. She w~s discharged for misccndu~1. 
for ais1·c:.ption of t0e enployer • s operation -~rc1 causing 
~arnplaints f:-om custom~1·s. 

In this f';<arnple t.hl~ e.mplo~'f'E' act-t=:rJ a:rbl trdr i 1 y and 
ur1necessaril~' ir1 voicing her objectionG tu the rat0 of pay 
and job dutiP3 ~aus1r1g int~rfer~~ce wjth the work of othPr 
employees and complaints from customers. More appropriate 
channels of conun.u:1ications could hav•""' hP-en useJ. E:mplc•\!ef>: A 
IVOllld probably be denitd benefit~ clue to misconduct. 
EXAJ>:PLE B: 
---Employe~J B, whi]P employee: u~ an auto mechanic was 
repairing cars after work. He was dischRrged for misconduct 
when it was discovervd ~hat he joined with several other 
mechanics to compete wi~~ his primary Pmployer and submitted 
bid proposals to obtain b,·siness, usi~g contact~ made at his 
olace of 0mployment. 
~ In ~hi~ example thP employPe's us~ o~ co~pany pro~erty 
on company time :.:o form c C"nr:lpt~ting busint_~ss of hi:::-- c:wn is a 
clear e}':ar:tple o::. fl se"C":i a us breach by the en,p:!.nvPe cf the 
duty of loyalty ~orstiluting misconduct. Emplo~ee C would 
pr,nbably h~ denied b.=.nt-:fit.~. due to mi . ..,conduct. 

Pf. r F 1.
7

• .':...XCE.SSlVi r\J~Sf'N''rr :· r S~ 
-~-----~ 

Func~c:rre>ntcJl to the employmr··rt rel.~:t-.iur,sf~ip is the duty 
of the crnrloyee to rer~01·t 1r.d rer;ai!l ~tt the t.·:, ..... :ckpLoce 
accor~ing to thP reason?l;J~ neel3S of thp emplover. 

Absencr-s b12~.?onrl thP> ,.IJntroJ :Jf tr_e ~~rnployF't' -1re ':Jener­
aL:.y rot act~ o: n·is,_:onduct, unless the ernplcyee ~.•li!3:s ab1 ~ to 
give advance W2rning of his ~bcPnce ~n~ ~~:~l~d t~ do so, or 
the ereplovpe fail~d tc repr!·~ h~s absenr~ at all an~ was 
physically able tn do so. 

NOTE~ Th,_, dEfiniJ::ion of !Td sconduct ar:d acc'J!Tpanyinq 
~lements ~pply to ~hH foregoinq s1rbsect:nn of new Rul~ :r. 

AlJTH: Sec. 39-SJ-:<:03, 39-51-301, JO-Sl-.i02, MCA. 
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IMP: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
GUIDELINE: 
---The following section is int<mded only to assj_st the 
reader in assessing whether misconduct applies to the facts 
.ot h<Ond. This s"ction is not a part of the rules and is 
thereiore not legally binding on any party. 

l. Hhat are the employer's expressed policies and 
practice• regarding absenteei~rn? Have these policies been 
consistently applied to relevant members of the workforce? 

2. Was the claimant's reason for being absent or not 
reporting "compelling", as judged by a reasonable perso~'s 
~+:andQrd? 

3. Was the claimant given instructions or warnings 
that unexcused absences would lead to discharge? 

4. Was the claimant physically or emotionally capable 
of altering his conduct in cc~forntity w~tb the employer 1 s 
demands? 

5. Did the arts of absenteeism anG prior warnings 
occur in a relatively rAcent time span? 

NOT":: Ar: employee who fails to report to work and 
fails to make contact '"ith the employer under circumstances 
which would justify an inference that the employee does not 
intend to return to work will be deemed to have voluntarily 
quit, not disqualified for miPconduct. 

Lengthy delays in time between warnings and an act of 
misconduct will not constitute a wilful or wanton disregard 
of the employer's interest. 
EXAMPLE A: 

Employee A, at the time of employment, was given an 
employee handbook setting forth the company's rules regard­
inq absenteeism. Rule 15 requires that all employees call 
their Eupervisors if the employee cannot report to work. 
Employee A was discharged for rr.isconduct when he failed to 
report his ..1..bsence!'l ,.1:..thout having a justifiable excuse and 
ha~ teen warned by his supervisor that this condu~t would 
ref1~ l ~ i'1 di::=cha.(ge. 

Sin~~ ~~e employee \!as aware cf the cornpa~y poJicy and 
hdd rect·_;_./•~d a warr.ing and :r.o extenuat.inq c:!.rcurnstt:.nces 
existed, employe~ A would probably be denied benefits due to 
Tllisconduc-::. 
EY.AMPLE B: 
------Employee B, hnbitually atc~nt from work, was counseled 
b·' his ~llPf-... rvisor that one more absence would result in 
di=charg,.. 'f·he ernploycF- becilme viC'leDtly ill ~lith the flu. 
He called his eupervisor that ~orning before his shift began 
to report hi~ ~bsence. 'Tbo supervit.or' s response was to 
discharqe employee e tor misconduct. 

In this example ~~ployee B's absenre due to the flu is 
generally considered a factor be1ond the employee'= control. 
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Employee B would probably not be deniPd benefits due to 
rniscvnduct. 
EXAMPLE C: 

Employee C, employed at a scaler ocr a logginq company 
left the job site without notice to the employer, causing a 
serious disruption of the eDplover's entire operation. 
Emfloye~ C wa~ discharged for rnisconcluct because he knew 
that hio cnnduct would cause a se~inus problem and no 
apparent good reason was offered by the employee as to why 
he didn't notify the employer. 

In this situation employee C was aware that his absence 
would seriously impact the employer•s operation and gave no 
reasonable excuse for his failute to notjfy the employer. 
In this instance, no advance ~arnings c0ncerning the conse­
que:1ces of cont~~ued absence~ woult be nece~sary. t~playee 
C ~0uld probably b0 denied h~nefits du• tn ~isc~nctuct. 

RULE VII INSUBORDINATION 
GENERAL: 

The relationship between the employer anci employee 
implie~ an agreement by the employee to comply with the 
reasonable demands of the employer. The term "insubordina­
tion" is defined here to mean a deliberate, or wilful, or 
purposeful refusal to follow the reasonable directions or 
instructions of the employer. Each cas~ depends on a 
weighing of the particular facts involved. 

NOTE: The definition of misconduct and accompanying 
elements apply to the foregoing subsection of new Rule II. 

AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 

GUIDELINE: 
The followina section is intended onlv to assist the 

reader in assessi~g whether ~isconduct applies to the facts 
at hand. This section is not a part of the rules and is 
therefore not legally binding on any party. 

l. Was the ordeT b'' th~ 3UD8~visor ~easonable? 
2. Did the employee understand the orcter? 
3. Did the employee knowinqly anc wilfully refuse to 

obey the reasonable order? 
EXAMPLE A: 

Employee A refused to train a n~w employee. Employee A 
was discharged for misconduct. 

In this example the employee's refusal to follow the 
reasonable demands of the employer would constitute a wilful 
act. Employee A would probably be rlenied benefits due to 
misconduct. 
EXAMPLE R: 
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Employee B, & lcng term e~ployee, told the foreman to 
"go to hell" v1hen ":he foren;an made a Vlise ("rack about his 
0irlfriend. Employee B was discharged ~or misconduct. 

!r this example employee B's statement may be 
char21ct8rized as c.: sin?le act of cc..rnparatively non-serious 
~isccnduct, which under a totality of the circumstances 
woul~ probably net constitute • wilful or wanton disregard 
of the employer's interPst. Employee D HO'Jld probably not 
be denied benefits due to mi~co~duct. 

RUI.E VJIJ INTGXICA'I'IO~ AN(• rJSE OF INTOXICANTS 
(;F.NERAL: 
--~c u~e n:::' intc.':icallt~ or being intoxicated by <"llcohol 
or non-~rc~cription drugs during work hours poses a threat 
'c th~ safety of ~he employcP, the wo~k place and customers 
c~nd rr,u.~' 12-!xpose tfl··· employer to liability fn!.· acts committed 
Ly tl~P Prnplovcc while in thi~ ("'O~dition. 

CFrlain exceptions exist to this gen~ral rule for 
instance£ where the employer condones, or encourages the use 
0£ intoxicants during work hours !i.e., bartenders). 
REASONABLE ACCOMMODATIONS FOR THE DJSEASE OF ALCOHOLISM: 

If an employee sta~es to the employer that he is an 
alcoholic, the employer should offer to make reasonable 
accommodations for the employee. Accommoclations may include 
the use of sick leave or leave of absence in order for the 
employee to obtain counselling or reedical assistance. If 
the emplover can demonstrate that such reasonable accommo­
dations would constitute undue hardship on the business, the 
department will deem the employee to have left work for 
personal good cause, 

NOTE: The definition of misconduct and accompanying 
elPments apply to the foreyoing subsection of new Rule II. 

AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
TMP: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 

GUIDELINE: 
-- Th,' ~followL1g section is i ntendecl on.Ly to assi!;t t.hP 
reader in assessing whetl1er misconduct applie~ to the facts 
at hand. This section is not a part of the rules and is 
therefore not legally binding on any part;;. 

1. Is there a company rule prohibiting the use of 
intoxicanL.s at any tin~f! during the normal work hnurs, 
including lunch hours and breaks? 

2. · Does the co~pdny condone, by inact:on, the use of 
intoxicants bv the workforce durinq normal '-TOrk hours? 

3. Was"the employee clenrly.under the influence oo 
intoxic8nts as judged by a reasonable person observing the 
employee at the time of the event? 

4, At the time of the event lPading to discharge, was 
the employee's ability to per~orm his job interfered l'ith by 
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the use of intoxic?nts (eg slurred speech, staggering, or 
clthcr clear sign~ of physic~tl disfunction1r1g) . 

5. Was there a dunger or risk to other employ<"Of. of 
the comp.:tny? 
EXAMPLE A; 
-~-A-. ruute delivery driver was instructed at tlH: time of 
hire that he would be rtischarged if he consumed alcoholi~ 
beveraqes before or during his work hours including lunch 
break~: Employee A was dis~harged when he reported for his 
scheduled shift in ~n intoxicated condition. 

In this exampl•~ en1ployee A's employment was conditionecl 
by his agrePment to refrain from alcohol before and during 
work hours. The coadition of employment was reasonable i'lncl. 
it was his responsibility to carry out his duties in a safe 
manner. Thus in tl,is cituation employee A would probably be 
<12P.ied Dene.::.:i 7.s due to miE·C"OlJduct. 

RULE IX LEAVISG IN ANTICIPATION OF DJ~CHARGE 
GENERAL: 

J,eaving ~mployment in anticipation of discharqe for 
something other than misconduct is genP~alJy considered to 
be a voluntary leaving and should be exdmined under rules 
pertaining to voluntory leaving attributable to employment. 
Lenving employment in 'mticipation of discharge for miscon­
duct should be examined under rules ~ertain.ing to discharge 
for misconduct. 

NOTE: The defin~tion of misconduct and uccornpunying 
~lements appl~ to the foregoing sut,section of new Pule II. 

AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 

GUIDELINE: 
The following sPction is intended only to assist the 

re3der in ans~ssing whether misconduct applies to the facts 
at hand. This section is not a part of the rulPS and is 
therefore not legally binding on any party. 

1. Was the clc•imant i.rr.pliedly or e.•-pr~?sslv tolrl ~ o 
resiqn or be disch~rge(! for cause? 

2. !~id the underlyin~ ra~~e f0r the separatic1r 
constitute misconduct' 
EXAMPLE ll; 

F.mployee /1. was told she c0uJd res1g1 r_,.-,- br" dischargPd 
when it was diecovc>ed thilt shE had rnisKpprGpriate~ ~ompany 
funds for her per~onal use. TbP employee agr·eed to ~Rsign, 
but lat<':c filecl a claim for unemployment i r.c.urance benefits. 

In th.~~-:; example, it 0eems appur~nt that tLe reuson thr:­
claimant left her employmeot 1-ms att:ributable to thP emplc·y­
er and that under the clrcumst:lrwf' she had no :ce<: sc.nable 
alternatives. The second question ~hat remains is a factv2J 
questio11 as ~c whether the claimant c~n be shown to have 
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coniT'itted misconduct for thP alleged act of dishor:esty. If 
the employer is u~able to carry his burden of proof, Employ­
ee A would probably not be denied benefits due to 
misconduct. 

RULE X RELATIONS WITH FELLOW EMPLOYEES 
GENERAL: 
------A--n employee's deliberate act to incite, agirate or 
creat~ unrest with fellcw workers may constitute a wanton 
disregard of the enployer's interest. Such conduct may be 
divided into two categories. Minimal damage to co-workers 
such a~ bickering or routine gossiping or failure to cooper­
ate will necessitate prior warnings by the employer in order 
to show ";ilful misconduct. Substantial damage to fe~low 
employees such as assault, threats of violence, provoking a 
fight or ~te~ling from a fellow employee will generally not 
r~2ces~itate a. prior ..... ~arning in order to show wilful miscon­
duct. 

NOTE: The definition of misconduct and accompanying 
elements apply to the foregoing subsection of new Rule II. 

AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2303, 39-51-301, 39-51-302, ~CA. 

GUIDELINE: 
The following section is intended only to assist the 

readpr in assessing whether misconduct applies to the facts 
at hand. This section is not a part of the rules and is 
therefore not legally binding on any party. 

1. Was the employee's conduct intentional or wilful? 
2. Is the employee'" interference with fellow workers 

serious as to cause a disruption of the nor~al operations cf 
the business? 

3. In cases of miniroal interferences with fellow 
employees has the employer given prior warnings that such 
conduct will lead to discharge? 
f:XAMPLE A: 

Employee A Lecame irritated with a iellow w~rker and 
ti~l·l::w a ,:hisel at him, ·which caus~n. tl:r~ o~hF-r emploj'~l"" to 
suffer ~ ~Pricus cu+:. 

ln this exanr,]_e, even thou~h the conduct was an 
isolated i~cident, Jt was not mlnor or mere carelessness, 
but instead th~ type of ca!elessn8ES of &Gch degree as to 
manifest fault, wrongful intert or evil design. Employee A 
would probably bP denied benefit~ due to ~isconduct. 
EXAMPLE B: 
--- Employee B fooh·d around 0n the job playing various 
~ricks on fullow employees. Most employees enjoyed the 
ar.tics of employee B, except one emplo~ree who complained 
about ~ rubber snake placed in his lunch box by eJToployee B. 
Emplovee B was summE•rily discharged fc.r mi~conduct. 
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In this example the employee's cnnduct was not objec­
tively serious in nature, so as to cause disruption of the 
employer's business. Minor interferences require some 
warnings by the employer that such conduct will result in 
discharge. Employee B would probo.bly not be denied benefits 
due to misconduct. 
EXAMPLE C: 

Employee C, a shift supervisor, repeatedly made 
sexually explicit coll\l".ents to several femal" "mployees. The 
affected female employees reported these actions to the 
plant superintendent, who warned employee C to cease his 
sexual harassment. Employee C was unaware that his conduct 
was offensive and characterized it as "just kidding around". 
Following the warning, employee C continued makin0 sexually 
oriented comments to the female emplO)'P.es. He was 
discharg"d for misconduct. 

In this example employee C's conduct could be viewed as 
poor judgment on hiG part. However, once the female employ­
ees complained and he was warned not to continue making 
sexually oriented comments, his subjective intent became 
irrelevant. His conduct manifests a wilful disregard of the 
employer's interest insofar as his continued sexual harass­
ment could expose the employer to civil liability. 

RULE XI TARDINESS 
GENERAL: 

The employer has a right to expect an employee to 
arrive at work on time. Repeated inexcusable tardiness 
following warnings by the employer tends to show a wilful or 
wanton disregard of the employer's interest ~nd will consti­
tutP misconduct. 

NOTE: The definition of misconduct and accompanying 
elements apply to the foregoing subsection of new Rule II. 

AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 19-51-2303. 39-51-301, 39-51-302, MCA. 

GUIDFLINE: 
The following section is intended only to assist the 

reader in assessing whether misconduct applies to the facts 
at hand. This section is not a part of the rules and is 
therefo~e not legally binding on any party. 

l. l-Ias the claimant's reason for being tardy "compel­
ling" as judged by a reasonable person's standard? 

2. Did the tardiness adversely affect the employer's 
business operation? 

3. Did the employer give previous warnings to thE• 
claimant for previous acts of tardiness? 

4. Did the acts of tardiness and prior warnings occur 
in a relatively recent time span? 

12-6/27/83 MAR Notice No. 24-ll-6 



-751-

NOTE: Lengthy aelays in time between warnings and an 
act of repeated minor misconduct will not constitute a 
wil~ul or wanton disregard of the employer's interest. 
However, as previously mentioned each case must be judged by 
a totality of the circumstances. 
8XAMPLE A: 

Employee A, employed as a nurse, was repeatedly late, 
desp1te several warnings. The hospital discharged her 
becausP her tardiness interfered with the normal operation 
of the hospital, Employee A offered no reasonable excuse 
for her tardiness, except that her alarm clock didn't always 
w0rk. 

In this example the clain:ant's conduct was repetitive 
which shows a w1lful or wanton disregard of the employer's 
interest. EmployeL A would probably be denied benefits due 
lo misconduct. 
EXAMPLE B: 

Employee B was required to clock in several minutes 
before the shift began. Several times he was late in 
clocking in and was warned that tardiness would lead to 
discharge. He was discharged for being in the vicinity of 
his post but not clocking in by 7:00. 

In this ~xample, B's tardiness appears to not have 
caused a disruption in the employer's operation and amounted 
to a minor infraction. Minor infractions are not the type 
of misconduct which will disqualify a claimant for benefits, 
even though the employer may have cause to terminate his 
employment. Employee B would probably not be denied bene­
fits due to misconduct. 

RULB XII UNION RELATIONS 
GENERAL: 

An employee who engages in lawful union activity cannot 
be disaualified for benefits due to misconduct. How~ver, 
independent acts which are illegal or violative of the 
collective bargaining a~ree1nenL ~ven though charact~rized as 
"union activity", may constitute misconduct. 

NOTE: The definition of misconduct and ~ccompanying 
elements apply to the foregoing subsection of new Rule I!. 

AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 

GUIDELINE: 
The following section is intended only tn assist the 

re2der in assessing whether misconduct applies to the facts 
at hand. This section is not a part of the rules and is 
therefore not legally binding on any party. 

1. Was the claimant's act illegal? 
2. Was the claimant's act a violation of th~ collec­

tive targaining agreement? 
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3. Was the claimant's act a serious violation of the 
employer's standard which tne employer hds a right to 
expect? 
EXAMPLE A: 

Employee A's union called a strike due t~ a labor 
dispute. Employee A was observed by company P''rsonnel 
throwing rocks and slashing tires of workers' cars who did 
not observe the strike, He was discharged for misconduct. 

In this example employee A had the right to go out or. 
strike and to express his disagreement with the company's 
practices. However, his independent act of destroying 
fellow employee's property would not be protected union 
activity. Employee A would probably be de~ied benefits due 
to misconduct. 

RULE XIII VIOLATION OF COMPANY RULE 
GENERAL: 

An employer has the right to promulgate reasonable 
rules in order tc maintair1 order in tht] workplace. In 
dete~mini~g ~·hether an e~ployee's viclatinn of a rule is 
misconduct the following factors should be taken into 
account: 1) the rule s~ould be reasonable, 2) the individu­
al knew or should have known the existence of the rule, 3) 
the oiolation of the rule constitut~s a wilful or wanton act 
which demonstrates a disregard of the employer's interest, 
4) the rule violation is material such as to cause injury or 
likely to cause injury to the employer. 

NOTE: Th8 definition of misconduct and accompanying 
elements apply to the foregoing subsection of new Rule II. 

AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2303, 39-51-301, 39-Sl-302, MCA. 

GUIDELINE: 
The following section is intended only to assist the 

reader in ~ssessing whether misconduct applies to the facts 
at hand, This s~ction is not a part of the rules a~d is 
therefore not legall~ binding on any party. 

1. Is the C0mpAn\' 1 S rulR reascnable in~0far as 1t 
tends to ~urther a legitimate business interest of the 
employer? 

2. Was the claimant aware of the rule, either by 
actual or constructive r.otice? 

3. Was the claimant's viulatio!i of the rule .inr-.er.-
ticnal, demonstratino a wilful or wanton disreaard of the 
employer's interest? -

4. Was the rule violation material so as to caas~ or 
be likely to cause a substantial in~ury to the employer'~ 
interest? 
EXAMPLE A: 
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Employee A N<>s warned several times ;oat to make person­
al calls durir,g work hours. The employee admitted making 
long distance phone calls following the warnir.gs, however, 
he agreed to reimburse the empLoyer. The e~ployee indicated 
that the phone calls were not for emergency reasons. 

In this situation the company's rule forbidding the use 
of the telephone by its employees for personal phone calls 
is reasonably related to a legitimate business purpose. 
Moreover, the employee was given several warnings, which he 
intentionally disobeyed. The employee's after-the-fact 
offer to pay for the phone calls is not relevant to the 
charge that he intentionally violated the company rule. 
Moreover, there did not exist any reasonable excuse as to 
why the employee could not wait until break or lunch to make 
his phone calls. Employee A would probably be denied 
benefits due to misconduct. 
EXAMPLE 8: 

Employee B, a secretary, exchanged typewriters with a 
co-worker because she was more familiar with the other 
machine. A company rule, which the secretary was aware of, 
forbade ~mploye~s from moving office equipment before 
receiving permission from the supervisor and filling out an 
equipment inventory form. 

Employee B indicated that she intended to follow the 
necessary procedure, however, she was involved in a rush 
project and needed the other typewriter to finish the 
project on time. She was discharged for violating a company 
rule. 

In this example, the employee's infraction does ncit 
appear to have caused a material injury to the employer. 
The infraction would be considered minor. Taken as a whole 
the employee's intent was to benefit the employer by 
completing the prcject on time. Her violation of the rule 
was not the type which demonetrates a wilful disregard of 
the employer's interest. Employee B would probably not be 
denied benefits due to misconduct. 

RULE :{11/ VIOLATION OF LAW 
GENERAL: 

VJolations of law while not acting in the scope of 
one's employment are not necessarily considered to be 
misconduct which would disqualify a claimant for benefits. 
Only matters which impact or affect the ability of the 
employee to perform his job dut1es or substantially injure 
the employer's ability to do business will constitute 
misconduct. 

NOTE: The definition of misconduct and accompanying 
elements apply to the foregoing subsection of new Rule II. 

AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 

MAR Notice No. 24-11-6 12-6/27/85 



-754-

IMP: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
GUIDELINE: 

The following sect!on is intended on!y to assist the 
reader in assessing whether misconduct applies to the facts 
at hand. This seciion is not a part of the rul~s and is 
therefore not legally binding on any party. 

1. Can the employer show by a rreponderance of the 
evidence that the claimant committed the act of misconduct? 

2. Can the employer show by ~. preponderance of the 
evidence th~t the employee's conduct had some nexus with the 
employee's work? 

3. Can the en1ployer show by a preponderance of the 
evidence that Cts a result of the emplovee's conduct some 
harm to the employer's interest has occured or is likely to 
occur? 

4. Can the employer show that t~e conduct was in fa~t 
conduct tha~ the employer has a legitimate right to expecc 
its employees to refrain from exercising? 
EXAMPLE A: 

Employee B, a warehouseman, often played cards during 
his lunch hour with friends away from work. During one card 
game a fight broke out and employee B was arrested and later 
convicted for assault. A great deal of publicity occured in 
the newspapers and the employer discharged employee B for 
the adverse publicity to his business. 

In this example, the employer's concern regarding 
adverse publicity must be identifiable. Also, the con­
viction for assault during a card game bears little 
relationship to the employee's ability to injure the 
employer. Further, absent some specific agreement by the 
employer and its employees, the employer did not have a 
legitimate right to control the employee's off-duty hours. 
Employee B would probably not be deni~d ben~fits due to 
misconduct. 

RUI.E XV WORK PERFORMED IN GROSSLY Nr,GL.LGENT MA:mEF. 
Gi:NERAL: 

Ordinary negligence by an employee is not considered 
mi5conduct. However, an employee's failure to perform is 
wilful if he or she intentionally, knowingly, or deliberate­
ly fails to perform or performs in a grossly negligent 
manner, or repeatedly performs negligently after prior 
warnings or reprimands by the employer. An exception to 
this is where the employee is physically or mentally incapa­
ble of correcting his or her negligent acts. 

NOTE: The definition of misconduct and accompanying 
elements apply to the foregoing subsection of new Rule II. 

AUTH: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2303, 39-51-301, 39-51-302, MCA. 
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GUIDELINE: 
The following section is intended only to assist the 

reader in assessing whether misconduct &pplies to the facts 
at hand. This section is not a part of the rules and is 
therefore not legally binding on any party. 

1. Has the claimant been warned several times that 
his w~rk performance is improper? 

2. Was the employer's standard for measuring work 
performance reasonable? 

3. Was the claimant afforded the opportunity and 
mec:ns to improve his work performance? 

4. Was the claimant capable of improving his work 
performance? 

5. wa~ there a similarity of the incidences? 
6. Were the acts of uegligence serious? 
7. \<~core the acts of negligence over a short or 

exte~ded perioo of time? 
It is impossible to establish arbitrary limits or 

descriptions in determining thF' number, time span, serious­
ness, or similarity of the occurrences, each case should be 
judged by a totality of the circumstances. 
EXAMPLE A: 

Employee A, employed as a clerk typist, was repeatedly 
warned that her work contained too many errors and her speed 
was slow compared to other clerk typists employed bv the 
company. Her supervisor arranged for a typing and spelling 
class given during work hours. Employee A decided not to 
attend the class because it was boring. Following another 
warning that her inadequate performance would lead to 
discharge, the employee's performance did not improve and 
she was discharge~. 

In this example, A's refusal to attend the class or 
improve her performance after the employer's reprimands and 
t~e ab~ence of a reasonable excuse by the employee is 
misconduct since the reason for the inefficien~y was within 
employee A's power to control and the failure was wilful. 
Employee A would probably be denied benefits due to miscon­
duct. If she had taken the class, but even when trying to 
do a good job, performed unsatisfactorily in typing 
thereafter and was then discharged, she would probably not 
be denied benefits due to misconduct. 
EXAMPLE B: 

Employee B, a rest home nurse aide, had been counseled 
about handling the residents in a rough manner. Several 
residents complained that she used excessive physical force 
while handling them and her supervisor had instructed her to 
be gentle. When the complaints continued and she was 
observed to be again roughly handling the residents, she was 
discharged. Employee B contends she was doing her job as 
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fast as she could so she would be able to complete all nf 
her assigned duties and did not intend to hurt anyone. 

Employee 8, in this exarnple, was aware she> was mis­
handling patients as she had been counseled about 1t. She 
has no reasondble def8nse for her actions and would probably 
be denied benefits due to misconduct. 

RULE XVI DISQUALIFICATION FOR LEAVING WORK WITHOUT 
GOOD CAUSE ATTRIBUTABLE TO TilE EMPLOYMENT 
GENERAL PRINCIPLES: 

Scope: This rule defines ~nd interprets d1squalifica­
tion for leaving work without good cause attributable to th~ 
employment as set torth in 39-51-2302, MCA. 

''Good Cause Attributable to the Employment" defined: 
As a general rule the claimant's r8ason for le~ving shall be 
for a compPlling reason thal originates or arises directly 
from the job. 
UCC official i nterprctation, No. 97, 12-20-61. 

Rlements of Good Cause Attributable to Employment: 
1) ThP. claimant in fact left work. 
2) That the le~ving was voluntary. 
3) That under the circumstanc@s, the claimant left 

employment due to compelling reasons that or~ginated or 
arose directlv from the work environment. 

4) That the claimant left ~mployment for the reasons 
stated. 

5) That the claimant attempt~~ to adjust or control 
the problem ~n the work environment .. 

6) That the claimant informed the employer of the 
problem anJ gave the E'i!ployer a reasonable opportunity to 
correct the situation. 

AUTII: Sec. 39-51-2302, 39-51-301, 39-51-302, MCA. 
IMP: Sec. o9-51-2302, ]9-51-301, )g-51-~02, MCA. 

EXAMPLE A: 
Employee A, an oil field worker, discoverP.d that he was 

being paid ~uch less than wurkers in ~nother state with the 
snme skills. He complain~d to hls supervisor w~r, 

essentially tcld him ''that'3 thG breaks 1
'. Employee A walkert 

off the job and ap9lied for unemployment benefits. 
Employee A's reason for quitting his ~mployment was 

because he wanted higher wages, however, in these circum­
sta~ccs, the employer's actions wer~ nat arbitrary, since 
other states or localities may pay higher wages. The 
average worker interested in maintalring emplcym~nt woul~ 
not walk of the job without atter~pt.ing to adj-.st or explor.c 
options with the employer. 
EXAMPLE B: 

Employee B, a meat packer, was not paid on time by the 
employer on three occasions ~:ithin two months. E:nployee Fl 
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quit her emplcyme~t when the employer informed her that he 
couldn't guarantee when her next pay check would be issued, 
because the company was in financial trouble. 

In this example, Employee B would have a compelling 
reason for leaving her employment since she attempted to 
8djust the adverse circumstances, however, the average 
worker would quit if told that payment for work performed 
was this uncertain. 

RULE XVII HEALTH, SAFETY, MORALS 
GENERAL PRINCIPLES: 

Scope: A claimant leaves work with good cause if the 
average person genuinely interested in maintaining employ­
ment would have left work due to an undue risk of injury, 
illness, physical impairments, or other working condition, 
or for re~scnably foreseeable risk to his or her morals and 
the claimant has atteillpted to adjust to or control th• 
circumstances, but to no avail. In circumstances where the 
individual has a reasonable helief that there exists an 
immediate serious threat o::' injury or illnes:<, the claimant 
is not required to adjust and may refuse to do the work. 
ELEMENTS: 

The elements found in New Rule XVI are applicable to 
the foregoing rule. 

AUTH: Sec. 39-51-2302, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2302, 39-51-301, 39-51-302, MCA. 

GUIDELINE: 
The following section is intended only to assist the 

reader in assessing whether good cause Rttributable to 
employment applies to the facts at hand. This section is 
not a part of the rules and is therefore not legally binding 
on any party. 

1. Did the claimant have a reasonable belief that the 
work environment created a serious risk of injury to his or 
her heRlth, safety or mcrals? 

" Would the average workpr in like or similar 
cir~umst~nces as the claimant hel~eve the work to be serjcus 
risk to his or her health, safety or morals? 

3. If applicable, did the claimant utilize a griev­
ance, formal or informal, procedure prior to quitting his or 
her employment? 

4. After hearing the employee's complaint, what, if 
anything, did the employer do to correct the situation? 
EXAMPLE A: 

Employee A, a clerk in a convenience store, was hiced 
for the 3 p.m. to 11 p.m. shift. On the first night he 
developed a fe~r of being robbed. He told the employer he 
wanted the day shift. The manager was unable to change the 
shift assignment because other clerks with more seniority 
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preferred the day shift. The location of the store was not 
~ high crime area and no robberies had occurred at this 
store. Employee A quit his job. 

In this example, employee A would probably not have 
left employment for good cause, since the test of 
reasonableness is based on the average person not the 
uniquely sensitive. 
EXAMPLE B: 

Employee B, a worker in a lumber mill, developed a lung 
disorder. He requested a transfer to a location where the 
debris in the air would not aggravate his physical disorder. 
The employer could not find a suit.ahle wrork location f0r 
him. Employee B quit his job based on his doctor's orders. 

In this example, employee B quit based on a c"mpelling 
reason, since his health was at stake. He attempted to work 
with the employer to resolve the s~tuation but was unable to 
do so. Employee B quit for good cause attributable to the 
employment. 

RULE XVIII HOURS, WAGES AND WORKING CONDITIONS 
GENERAL PRINCIPLES: 

Scope: A claimant who has voluntarily left employment 
due to unreasonable actions by the employer concerning 
hours, wages or working conditions will be deemed to have 
left for good cause, if the claimant made a reasonable 
attempt to resolve the problem with the employer and the 
employer was unable to adjust the situation. 
ELEMENTS: 

The elements found in New Rule XVI are applicable to 
the foregoing rule. 

AUTH: Sec. ',39-51-2302, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2302, 39-51-301, 39-51-302, MCA. 

GUIDELINE: 
The following section is intended only to assist the 

redd~r in assessing whether good cause attributable to 
employment applies to the facts at hand. This section is 
not a part of the rules and is therefore not legally binding 
on any party. 

1. Was there a compelling reason which prompted the 
claimant to leave employment? 

2. Did the claimant inform the employer of the 
problem before leaving employment? 

3. Did the claimant attempt to resolve the problem 
with the employer by giving him time to resolve the matter? 
EXAMPLE A: 

Employee A worked as a telephone operator for two years 
on the day shift. The employer, due to budget cut backs, 
assigned her a split shift schedule. This created a signif­
icant burden to employee A since she lived twenty miles from 
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•mrk. Employee A discuss"d the probl"m with the employer, 
however, the employer was unabl~ to accommodate employee A's 
request to stay on the day shift. 

In this example employee A appears to have a compelling 
reoson for leaving employment and the employee informed the 
employer of the prohl~m before leaving. Since the employer 
was unable to accommodate the employee's compelling reason 
for leaving, the employee left work for good cause. 
EX!'.MPLE B: 

Empluyee B worked as a computer technician. She asked 
for a wage increase because other companies in a larger city 
were paying persons of like expRrience higher wages. The 
employer did not grant the wage increase and employee B quit 
her employment. 

In this example, the employer's Ections of not granting 
,-he wage increasE: would r:nt. be arbj '!",rary or discriminatory 
so lor.g as other workers: in the .::cwpany were paid the silrne 
rate for similar work. Thus the employee's reason for 
leaving would not be for good cause. 
EXAMPLE C: 

Employee C worked as a cook in a small restaurant. She 
was required to work her shift in an area where water 
settled due to a plumbing pro~lem. After numerous requests 
to the employer to repair the problem thP employee quit her 
employment. 

In this example, the working conditions would be 
considered intolPrable by mast average workers. Thus the 
employee's reason for leavi~g Hould be for good cause. 

RULE XIX EMPLOYER HARASSMENT 
GENERAL PRINCIP~ES, 

Scope: An employer has the right to make reasonabl~ 
rules in the work place. Also the employer may be required 
to exercise corrective discipline in order to gain the 
employee's complia~ce with said reasonable rules. A claim­
ant leaves work for good cause when it appears that the rule 
is unreasonable or the corrective discipline is tantamount 
to harassment by the employer. 
ELEMENTS: 

The element~ found in New Rule XVI are applicable to 
the foregoing rule. 

AUTH: Sec. 39-51-2302, 39-51-301, 39-51-302, MCA. 
IMP: Sec. 39-51-2302, 39-51-301, 39-51-302, MCA. 

GUIDELINE: 
The following section is intPnded only to assist the 

reader in assessing whether good cause attributable to 
employmen~ applies to the facts at hand. This se~tion is 
not n part of the rules and is therefore not legally binding 
on any party. 
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l. Was the policy of the company reasonable as judged 
by other like businesses in the saroP. area? 

2. Was th~ rule related to the employment? 
3. Was the corrective discipline used by the employer 

violative of any praclice of the company, state or federal 
law, collective bargaining agreement, or of the implied or 
expressed contract of hire? 
EXAMPLE A: 

Employee A, a receptionist, was required by the 
employer to answer the phone by identifying the company and 
transferring the call quickly to the appropriate person in 
the company. Various complaints by callers prompted the 
Pmployer to reprimand the employee. The employer instructed 
her as tu how to handl" in-coming calls. The 0.mployer 
mrJni to red her progress awl when the complaints persisted 
during the following three month period, the employer 
assigned the receptionist filing duties only. Employee A 
q~it because she believed that she was being harassed. 

In this exan1ple, t.he employ<;r had the right to expect 
the employee to answer the phone in a certain manner, since 
h~ndling questions and doing business over the phone has 
become an i~tegral part of most company's operations. The 
employee would not have left employment for good cause 
unless the reprimand and reassignment of duties was in 
violation of the practices of the company or was otherwise 
arbitrary or discriminating. 
EXAMPLE B: 

Employee B, a long-term employed wa1tress, reported 
health violations ~t the workplace and ••as then disciplined 
by the employer. She was immediately assigned to work the 
early morning shifts yenerally given to new em~loyees. She 
tried to discuss the problem with the employer who simply 
refused to discuss the matter. She quit a month later after 
several additional unsuccessful attempts to discuss the 
problem with the employer. 

In this example, e~ployee B was dlsciplin~~ for report­
i~g healtl1 la~ v1ol~tions. Iler trans~er to the undesirable 
shift imned:at.ely after the incident is suffici>entl.y clos.e 
in time to show a connPction which appeara to be a direct 
result of her actions in reporting the health violations. 
She had tried to d'scuss the matter but was refused that 
option. Thus, employee B would have good cause for termin­
ating employment. 

RULE XX iliSQUALIFit:ATION WHEN UNEMPLOYMENT DUE TO 
STRIKE 
G'ENE!iA"L PRINCIPLES: 

Scoue: This rule defines and interprets disqualifica­
tion whe~ unemployment is due to a strike as set forth in 
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39-51-2305, MCA, and describes the procedural steps the 
department will follow as set forth in 39-51-2402 MCA and 
39-51-2403 MCA. 

"Strike" defined: A strike is a concerted cessation of 
work by employees of an establishment in an effort to obtain 
desirable terms from an employer. 

Purpose: This rule is primarily concerned with 
explaining the procedure by which the department will 
determine whether a class of workers on strike are excepted 
under 39-51-2305(3), MCA. The department's authority to 
promulgate said procedural rules is derived from 39-51-2407 
MCA. 

General: The department is required by law to disqual­
ify any individual who participates in a strike unless the 
department determines that the cause of the labor dispute 
which resulted in a strike is due to the employer's failure 
or refusal to conform to any state or federal law pertaining 
to collective bargai~ing matters or wage and hour laws or 
laws relating to conditions cf work. 

Class Determination: All claims filed by employees 
belonging to the same or similar grade or class of workers 
against a singular employer shall be consolidated as a class 
claim. This will prevent disparate treatment and promote 
uniformity in the administration of the claims. 

DETERMINATION IF CLAIMANTS ALLEGE EMPLOYER'S UNLAWFUL 
CONDUCT CAUSED THE STRIKE. 

Burden of Proof: It shall be the ultimate burden of 
the claimant or claimant representative to show by a prepon­
derance of the evidence that the employer's failure or 
refusal to conform to any law of the state wherein the 
dispute arose or of the federal laws pertaining to collec­
tive bargaining, hours, wage or other conditions of work 
caused the claimants to strike. 
~----Causal Relationship: There must be a causal relation 
between the alleged employer law violation and the 
employees' reasons for participating in the strike. The 
allegEc law violation does not need cO be the sole reason 
for the strike. However, it must be a factor in the 
claimant's decision to participate in the strike. 

Department's proc~dure in determining alleged employer 
law violations: 

l) If the claimants allege the reason for participat-
ing in the st~ike was caused by the employer's failure to 
conform to state or federal laws, they shall so specify on 
the initial claims form provided by the department, stating 
the alleaed law violation and its relat1on to the claimant's 
decision-to strike. 

2) The department will forward the above clAims forms 
to the employer. Within five (5) wo~king days from mailing 
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the employer must respond to the allegations if there is a 
dispute. Failure to do so will be deemed an admission that 
the allegations contained in the claims form are true. 

3) ThR department will review t~~ claimant's allega-
tions and the employer's response. If there is no genuine 
issue of fact in dispute, the claims examiner will determine 
whether, on the available facts, a preponderance o£ evidence 
shows the alleged law violation caused the ~trike. If so, 
benefits shall be a~arded. The employer may ex~rcise its 
right to appeal under 39-51-2403, MCA. 

4) Factual Dispute Determinations: In thP event a 
genuine issue of fact exists at the initial determination 
stage, the department may refer the questions of fact to an 
appeals referee for the initial determination. The employer 
or claimant may exerciSE its right of review by appeAling 
the referee's decisio~ directly tn the Board of Labor 
Appeals. 

5) The findings and conclusions of the department 
representative or the Board of Labor Appeals is limited to 
unemployment insurance cases and is not precedent in any 
other proceeding which may be initiated by the parties 
involving the same issues, parties, or facts. 

AUTH: 2-4-201, 39-51-301, 39-51-302, 39-51-2402, 
39-51-2403, 39-51-2305, 39-51-2407 MCA. 

IMP: 2-4-201, 39-51-301, 39-51-302, 39-51-2402, 
39-51-2403, 39-51-2305, 39-51-2407 MCA. 

4. The Department of Labor and Industry is proposing 
the amendment to 24.11.303 and adopting a new rule I 
governing hearing procedures for employer contribution tax 
liability matters, because according to accepted adruinistra­
tive law ~rinciples and Montana law, benefit deter~in~tion 
procedures should be kept separate from employer tox deter­
mination procedures. 

The Department of Labor and Industry is proposing new 
rules II through XX to define and interpret disqualification 
due to misconduct, leaving work without good cause attribut­
able to employment and disqualification when unemployment is 
due to strike because the Department believes that the 
unemployment insurance system credibility will be enhanced 
by the public's understanding of the aforementioned causes 
for disqualification for unemployment insurance benefits. 

5. Interested persons may present their data, views 
or arguments either orally or in writing at the hearing. 

Written data, views or argument may also be submitted 
to Robert Jensen, Administrator of Appeals Division, DP.port­
ment of Labor and Industry, P.O. Box 1728, Helena, Montana, 
by August 2, 1985. 
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6. Robert Jensen, Aoministrator of Appeals Division, 
Department of Labor and Industry, P.O. Box 1728, Helena, 
Montana, has been designated to presid~ over and conduct the 
hearing. 

7. The authority of the Department to make the 
proposed arnPndments and proposed adoption of new rules is 
based on sections 2-4-201, 39-51-2302, 39-51-2303, 
39-51-2403, 39-51-2305, 39-51-240~, and implements 2-4-201, 
39-Sl-301, and ]g-51-302 MCA. 

'IAVU:i E. WANZENRIED 
Commissioner of Labor and Industry 
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BEFORE THE DEPARTMENT OF ~;o~J AL 
AND RITABIL ITATJON SERVICES OF THE 

STATE OF M0NTANA 

ln the matter of the repeal 
of Rule 46.8.110; the amend­
ment of Rule 46.S.10~; and 
the adoption of rules 
pertaining to standards for 
community services for 
developmentally disabled 
pe.rSOT"'S 

TO: All Interested Persons 

N01'TCF: OF PUBLIC HEAR11'iG 
ON THE PROPOSED REPEAL <JF 
Pt'LE 46.8.110; '!'HE Ai"EHl­
MENT OF RULE 46.8.102; AND 
TI!E ADOPTION OF RULES PER­
TAINING TC STANDARDS FOR 
COI-'J.CUNTTY SERVICES FOR 
DFVELOP1"ENTALLV DJPI\RLED 
PERSOl'iS 

1. C>n ,July 1 7 , 1985, at 1:00 p.m., " public hearing 
will be held in the auditorium nf the Social and Rehabilita­
tion Servic8s Building, Ill Sanders, Helena, Montana, to 
consider the proposed repeal. of Pule 46.b. tlO; the amendment 
of Rule 4G.8.102; and the aduptio;, of rules pertaining to 
standards for community services for developmentally disabled 
persons. 

2. The Department proposes to repeal 46.8.110 relating 
to minimum standards for :r;roviders cf community services for 
developmentally disa~led persons. The rule as proposed to be 
repealed may be fourid on pages 46-593, 46-594, 46-595, 4G-596, 
46-597, and 46-598 of the Administrative Rules of Montana. 

AUTH: Sec. 53-20-204 HCA 
IMP: ~ec. 5'-20-203 and 53-2n-205 MCA 

3. The rules as proposed to be amended provide as 
follows: 

4f.8.10;> DEFINITIONS Frcr purposes of this chapter, the 
following definiticJ,s apply: [Definit:icns (l) through (5) 
remain the SCHiLt:~ but will be rer.urr,b~-2xed. ~ 

(1} "Acc,...editz:tior. crganization'' me-?.ns an clganlzation 
recognized by rule ·.vhich o:~tablishes .,nd publishes stancrarcrs 
relating to th" qu~li tv nf services provided by provide~s of 
services to dev8lopmental1.y disabled persons, an~ly~es compli­
ance with those ~tandards and accreditP providers based on 
those standards. 

(2) "Accreditation report" mc,ans a report produced after 
a survev of a provider by an accreditatior. organization_~~ch 
stat.;s the extent of the provider's compliance wi. r.h tt1e 
standards o~ the accreditation orqanization and presents ~he 
determindtion of the accreditation orqanization as to wh~ther 
the provider is acrredited. 

(J) "Adult corrr.,unity homes !:.ervices" means those 
facilities licensed in accordance "ith section 53-20-301, et 
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se3.:-2 MC!' providing age appropriate residential and habilita­
t-ion services for two to eight persons who are 16 years of age 
and oldez. 

(4) ''Adult habilitation services'• means the provision to 
devplcpmentally d1sabled a~ults in non residentJal settings of 
functional traininq and habilitation including basic life 
skills, pre-vocational skills, work activities and sheltered 
em lovment skills and other skills rereouisite or integral to 
vocational activ1t1es an which facilitate movement o= persons 
to increasin 1 hioher levels of inde endence. 

5 'Adu t intens1ve tra1n1ng commun1ty homes services" 
means those facilities licensed in accordance with section 
53 20-301, et seq., ~CA providing habilitation and intensive 
residential tr<>ining services to two to eight persons with 
intensive need who are 16 years of age and older. 

-f!>+- ill "Applicant" means a person who epplies for 
services, but is not yet accFpted into a service program. 

-fF~--nserv~ee-~tBflftfl~d~~-~~~~-~~-se~~~eee 
f,;r--~~~H·,..--~1-ed-- -'l:"'.eJ.-i":":i.t'l"·"''l.-s-;---Aeeree"IJ:t!"t!J:e!"l 
ee.,nei~-~~-~~-~r-Me!"lt!ol±y-~et~~.e.~~~~~-sevelep­
me!"lt!e±ly-s~~~Lled-Perge"e--fAEM~BBr-whJ:ek-~e-9-m91"1""l-p"~lJ:ehed 
by-~~~~-ee.,!"lei:l-~~-&e~~~-~~-~~~-Re~~rded 
e!"ld-9ther-Bevelepme!"lt!elly-BJ:aa~led-Peree!"le 7 -~9ee~ 

(7) "At risk' means a child who is between Lirth and 
five years of age who may become developmentally delayed or 
developmentally disabled. 

(8) "Children's community homes services" means those 
facilities licensed in accordance vlith section 53-20-301, et 
seq., MCA providing age appropriate residential and habilita­
tion services for two to flve persons who are between the ~ 
of 5 and 22. 

-!Tif (9) "Client" means a person .with a developmental 
disabilityWho is enrolled in a provider service progrern. 

-+±+- (10) "Division" means the developmental disabilities 
division OTthe department of social and rehabilitation ser­
vice~. 

{11) 11 F:Valuation servjces'' means 
determtnations are ma e as to whet er han 1capping conditions 
~~esent and what individual needs are, an~specific recom­
mendations or treatrnent alternatives to address those needs 
are foretulated or selected. · 

(12) 11 Fa!iU1ytrar;:;rP.o and ilupport services" means the 
provision of general information and support services to 
natural an~ foster families to assist in the develo ment and 
care of a evelo mentall disab ed or 'at ris c 1 d. 

(13 "Habi 1tat1on means ass~stance to an 1ndividual to 
acquiie and maintain these life skills that enable the indi 
vidual to cepe more effectivel~ with the demands of his or her 
own erson and environment an to raise the level of his or 

p yslcal, mental and socia functinn1ng. 

MAR Notice No. 46-2-443 12-6/27/85 



-766-

AUTH: Se~. 53-20-204 MCA 
IMP: ~ec. 53-20-203 and 53-20-205 MCA 
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4. The rules as proposed to be adopteil. provide as 
follows: 

RULE I STANDARDS: ADOPTION AND APPLTCABILITY (l) The 
depo rtroent hereby adopts minimum standards to assure quality 
community-based services for developmentally disabled persons. 
Froviders shall, by July 1, 1990, be accredited by the appro­
priate accreditation organizntion in accordance with these 
rules and besed upon the applicable minimum standards. 

(2) The department hereby adopts ~nd incorporates by 
~eferer:ce the standards for services for developmentally dis­
ul::led indi\·i.duals, a set of accreditation staP.dards published 
by the accreditation council for services for mentally retard­
Pd and other developmentn!ly disabled persons (ACMRDD) which 
sE't forth minirrum st2.ndards •or comm'-lni ty-based services for 
devPlopmentally Clsabled persons. A copy nf the ACMRRD ser­
vire standards may be obtcined on temporary loan from the 
Department of Social and Pehabi1i tat ion SPrvices, Develop­
mental Disabilities Division, P.O. Box 4210, 111 Sanders, 
Helena, Montana 59604, or be purchased from the Accreditation 
Council for Services for Mentally R~tarded and other Develop­
mentally Disabled Persons, 4435 r1isconsin Avenue, N.W., 
Washington, D.C. 20016. 

(a) Providers who are fully accredited by the commission 
on accreditation of rehabilitation facilities (CARF) on 
July 1, 1985, and who continue to maintain that accreditation 
shall be in compliance with the minimum standards for services 
and will not be subject to the accreditatior surveys and 
standards of ACMRDD. The department hereby adopts and 
incorporates by reference the set of accreditation s~andards 
published by the commission o~ accreditation of rehabilitation 
facilities which set forth minimum standards for existing 
CARF-accrcdited facilities and f2cilities serving people with 
disabilities, A :oopy of the CARF service standards may be 
obtained on t£mporary loan from the Department of Social and 
F .. habili tat ion Services, Developmel"tal Disabilities Division, 
P.O. Box 4210, 111 Sanders, Helena, Montana 59604, or be 
purchas~d from the Commission on Accreditation of Rehabilita­
tion Facilities, 2500 North Pantano Road, Tucson, Arizona 
8571:. 

(3) A provider not currently accredited by CAPF con­
tracting with the division for the provision of services at 
the time of adoption of this rule shall complete an ACHP.DD 
survc,y withil" the period of July 1, 1985, to June 30, 1987, 
and shall complete another ACMRDD survey within the period of 
July 1, 19P7, to June 30, 1989. 

(4) Any provider not contracting with the division at 
the time of the adoption nf this rule but who contrects with 
the division at a later date shall submit evidence to the 
division of ability to comply with standards prior to the 
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signiPg of a contract and shall be accrE>dited by ACMRDD within 
thP. stocond yea>: of conbcacting with the division. 

(5) The division will not rontract further for services 
with a provider that is not in compliance with ·the requ:'-re­
ments of this rule concerning survey completion and standards 
compliance. 

(6) A provider must provide to the division, either 
<'l.irectly or by arrangement ~<i th the accreditation organi za­
tion, all survey and accreditation reports. 

(/) Providers who provide services in the following 
areas sh~ll adhere to this rule: 

(~) adult habilitation; 
(b) senior day; 
(c) adult community homes; 
(d) children's col!\IT\unity ho!"es; 
(e) adult i,-,tensiv<' community hones; 
(f) se:cinr adult community homes; 
(g) transitional livi.nq; 
(h) independent living; 
(i) family training and support; 
(j} rE~pite care; 
(k) evaluation and diagnosis; or 
(1) vocational placement. 
(8) In cases where accreditation is not in the hest 

interests of the individuals served anr1/or the state, the 
departnent may grant an exemption from this rule. Exemptions 
shall be based on the limited type or amount of services 
provided. 

P.UTH: Sec. SJ-20-204 HCA 
IMF: Sec. 53-20-203 and 53-20-205 MCP. 

RULE II DEf'AP~'~'EN1' 
sha 11-,---~--

ASSISTANCE ( 1) The department 

(a) pr0vide to each provi~~r hy July 1, 19f5, one manual 
entitled st0nCards fc~ service~ for devP1 OlJmenta lly dis<"lbled 
indivj_duals which was developed by the accred~tati~~ ~cuncil. 
fo>: services for mentally retarded and other developmentally 
disabled persons (ACMPDD) and published in 1984; 

(b) r·ot'~fY eech provider c,f the date they are to 
initiate the ACMRDD survey process. 'rhis nctificatinn shall 
occur at least three months prior to that in'tiation date; 

(c) provide each provider with the neces.oary ACMRDD 
application forms; 

(d) maintain copie" 
accreditation reports; 

of all provider survey ~nd 

(e) provide to a p1·ovider such technical assistance as 
the departmenr may offer and the provider h~£ requested; 

(f) provide irformatinn tn the regional councils Pnd the 
state planning anc' cclvisory council as r<"qucsted about the 
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status of each provider in relatlor to the survey and accred­
itation process. 

AFTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

5. ~he Department is directed specific~lly by st,tute 
at section 53-2Q-2C5 (2), MCA, to set minimum standards for 
programe and establish appropriate qualifications for persons 
employed in such programs. The adoption as standards o£ 
nationally developed and recognized program accre0itatior. 
Ftandards will help assure the quality of services provided to 
persons >~hu receive developmental disability services under 
the auspices of the State of Montana. The utilization of such 
established standards for this purpose >~ill assure the pro­
viders of the appropriatenese and equitableness of the s~Rn­
dards and will provide the department with an existing system 
of standards, survey and accreditRtion upon which to rely. 

G. InterestPd parties may submit their data, views, or 
arguments either orally or iT' writing at the hear:i,ng. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Af!'airs, Department of Social and Rehabi lit?.tion 
Services, P.O. Box 4210, Helena, Hontana 59604, no later than 
July 25, 19.85. 

7. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. ~ -

~c'i~ilita-
tion Services 

Certi~ied to thP s~cret2ry o£ State ~-J_u_n_e~_l __ 7 _________ , 1985. 
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EEFORE ~·HE fFPi'Pc·r•U'1 OF SOCIAL 
AND PFHi'PILITATIOh SE~VICES OF THE 

STATE OF MONTN:I> 

In the matter ot the amend­
n,ent of Rule 4f.l~.S09 
pertaining to all hcspital 
reimbursement, general. 

TO: hll Interested P~r~ons 

NOTTCE or PUBLIC HEARING ON 
THE PROPOSED i'YFNDMENT OF 
RULE 4~.12.5r9 PERTAINING 
TC ALL HOSPITAL REIMBVPSE­
~:ENT, GENEP.l' I 

1. On ,July l?, 1985, at 10:00 a.m., a p10blic headng 
will be held ir' tr.e auditorium of the Social and 
Rehabi)jtation Ser\'ices BuildJ11g, 11! f.atH:'er8, Helena, 
~ontana, to cor.~-:if~8r the prf'posed amcnr..1n·.erlt of ?nJe 46.12.509 
per".:ajnir1g to all hof'pital YEdn•bt::.rsernent, oenFrfll~ 

2. The rule as proposeo to be amended provide~ 8S 

follows: 

46.12.509 i'.LL HOSPITAL PEH~PUPSEMENT, GENERAL 
Subsection~ (i) throuah (3) remain the same. 
( 4) Hospital service:s providP.d to medicaid patients by 

facilities outside of the state will be limited to the ~ewe~ 
e~-~-1\'letH.~ perc~ of bi11Ac1 charges rate o~---tfte 
mee~ee~e--~-~~· ~~ee~- ~--~~--s~ete~~ 
meeie .. !!:e-~-eH"tJt'!'S as computed for the hospital under the 
mAdicare reimbursement principles. 

Subsections (5) through (8) remain the same. 

AUTH: Sec. 53-6-113 ~CA 
IMP: Sec. 53-6-141 MCA 

3. The current. rule lin1itf 01•t-of-state hospital reim­
tur-sement to the Medica!:"e r2te or the ~;~_at-.e Medicaid rate, 
whichever is lower. Th"' l'edicair' ~gencies in ~c-.rre stater have 
recently negotiated ccntracts for per diem r2tes base~ on the 
average cost. of' care of all potients. Eo~pitals in these 
states are unwilling to continue to accept l'ontana patients at 
this rate of reimbursement. because the patients tnn;sferred 
out of Montana generally require a significantly different 
range of services than the average patient. TheEe 5ervices 
~re usually highly specialized and are significantly more 
expensive to provide. These services are usually not 
available in ~ontana hospitals and mu~t be obtained from 
facilities in neighboring states, often on an emeraency basis. 
In order to insure the continued availability of these needed 
services, a rPvised rate-setting merhanism must bE 
implel':'.er.ted. 
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4. lntereste~ parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, ,J~wH, or arauments may also he submitted to the Office 
of Legal Affairs, riepartrnent of Social ane Rehabilitation Ser­
vices, P.O. Bo:>< 4210, Pelena, Montana 59604, no later than 
clu 1 y 2 5 , 1 9 8 5. 

5. ~he Office of Legal Affairs, Department of Social 
and Pehahilitation SP.rvices has been designated to preside 
over and conduct the hearing. 

C\'1. 

Certified to the Secretery uf State ----~J~u~n~e=-~1~7 __________ , ]QAS. 
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BEFORE THE DEPARTl'l!~~:T OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the r.'atter of thE" a6opt.i011 
of emergency rules pertaJning 
to th~ Cropland Insect 
Detection awl Spr<>yir.g 
P.r.ugrarr. 

TO: hll IntereYted Persons. 

NOTICE OF THE ADOPTION OF 
F~ERGENCY RULES PERTAINING 
TO THE CROPLAND INSECT AND 
SPRAYING PROGRAM 

l. On June 11, 1985 Governor Schwinden declared a 
~t«te of emergen:::y regarding a grasshopper infestation in 
the state of Montana. This declaration utilizes Title SC, 
Chapter 7, Part 5, Montana Code Annotat~d (MCA), to provide 
a mechC!nisrr fer the equitable distribution of funds to 
counties th~t partic~pate in an insect pest control program. 

The Departr"ont of Agricul Tcure has detP.rmined that 
graEshoppers exist in su~h numbers that they are destroying, 
substantially damaging, or threaten~Hg t•:c Clestroy 
agricultural crops. 

The department must adopt the following ru 1 es 
irr.mediately, without prior notice or hearing, in order to 
e!n>>Ure equity in the d~stribution Of the funds to 
p&rticipating counties. The department finds that an 
imrr.inent peril to th<' public welfare requhes adoption of 
these rules. 

2. The text of the rules is as follows: 
PULE J. DECLARATION OF INFESTATION (1) The d~partment 

shall mak~ b declaration of infestation in a county before 
that county may participate in the cropland spraying program 
with the state. 

(2) This declaration shall be based upon sampling 
standards acceptable to the departr.1ent that demonstrate that 
~nsect p~sts exist in suificient numbers so as to cause an 
economic impact or: the crops in the county. 

AUTH: 80-7-507, MCA IMP: 80-7-502, MCA 

ftULE II 1-'.ANAGEMENT AGREEMENT (1) The ciepartment and 
county 1nay enter into a pest mandgernent agreemer1t upon tht: 
county's demonstration that it meets all n<'cessary 
requirements for partic~pation in the program, including any 
requirement specified for the use of the state's available 
funding. 

(2) The department shall ent"r into an agreement with 
each p<trticipating county which shall include the follm;ing 
provis~ons: 

(a) Specify targeteo pest(s). 
(b) Specify that the state may provide up to a maximum 

dollar amount of that county's two-m~ll levy not to exceed 
the one-third limit established in 80-7-504, MCA. Final 
payment will be made as identified in Rule V. 

(3) Specify that all applicators participating in the 
program rr.ust use federal/state registeren pesticides 
specifically approved for the target pest. 
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(4) ~pecify the time for which all applicator 
operations must be completed in order to be part. of the 
program. 

(5) Spec.ify th"' maximuw dalldr amount per dcre of the 
state's sh8re wl\l.ch shall not exce<:·c1 ~2.00 per acre of the 
acre~ that may qualify fer state financial participati0n. 

(6) Specify the deadline for parties to submit claims 
for r<=unbursement of payntents. 

(7) Deesiqnate the per,;on(s) administering the program 
for t]1e county. 

(8) Specify any other pr·ovision~ necessar:• to fulflll 
the reauirements of the program. 

AUTH: 80-7-507, ~CA IMP: R0-7-503, 80-7-504, MCA 

RULE E ~ GRASS!lOPPEP TARGET PESTS ( 1) Wht;n 
grasshoppers ar~ the target pests, then the agreement with 
the county shall specify that all contracts for applytPg the 
pesticide mus• bE made on or b<:fore June 30 and all 
applici:<Uons shal1 he completec1 on or before July 1St!: of 
the, year. 

AUTH: 80-7-507, MCA IMP: A0-7·-503, 80-7-c,04, MCA 

RULE :v '"ANDOWNr,R APPLICATION OF PESTICIDES (l) For 
the purpose of thes.: rules, the l'lefini tion of landowner 
includes th~: person responsible for the crop. 

(2) In the ev<:nt the countv elects to have the 
landowner conduct the applicati.on of pesticides or have t.he 
lundowner <.:oJ;tract to have the pesticides app1 ied on his 
lands, then: 

{a) The landowner must comply with ull rec;uirement~ of 
these rules and he must pay for all chemical and applicstion 
costs incurred 011 or before Sept:t!mLer 1 oi the year. 

{b) The landowner ntust: 
(i) Submit proof e;f payment for the pesticide and/or 

the applicator services demonstrating that the application 
occurn'd or, or before .:'uly 15 and that the cor,tract for 
theEt: s~rvices uccurr~d on or bt~fare Junb ~0. 

(ii) Ver·-1iy by dtfidavit rh2t Lhe app"Llc~tion W<JS road .. 
if thE> loiJdownel applied the p<=stlCide. 

(iii) Specify the number a~ ~cres sprayed. 
{ivl Specify the type of pesticide appliEd dOd if it 

was mixed with any other nontdr~et pesti~tl'le. 
(v) Submit all the clclims to the county on or before 

Scpt<ember 1. 
(3) In the event 

requir<=ments of these 
pesticides to his land 
program and he shall be 

AUTH: 80-7-507, MCA 

the landowner fails to meet 
rules, then any applicatiur1 

shall be consideLed outside of 
ineligible for roimhursem.;,r;t, 

the 
vf 

the 

IMP: 80-7-503 80-7-504, MCA 

RULE V 
f.Q!lli:.I1. (l) 

DETERY:::Nf\TION OF THE STATE'S PAiMENT TO THB 
The county shall. submit to the department on or 
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b.ofoi:t October 1 the number of acres sprayed in that count~·, 
number of partic~pating lb.ndowners, and total costs 
submitt"'d under the program. 

(2) The department shall det,rmine the total number of 
acres spra~•e:d in the st<>t.o under the pxogram. 

(3) ~he department shall pay each participating county 
a pro rata share of the 1985 bier•r.ium emergency 
appropriation fund balance aE of June 30, 1985. Each 
county's share shall be based upon the percentage of that 
ccunty' s qualified acres to the total program acres 
c;ub.lified u1 tl">e state. !n no event shall the state pay the 
county an amount in excess of the stipulated ma,irnum amount 
as provided in the agreement or more than $2.00 per acre or 
more than the limit established in Section 80-7-504, MCA. 

AUTO: 80-~-507, MCA 

P.ULE VI REIMBURSEMENT 
landowmcr shall br rsimbursed 
compl ian.::e w·i tll l:•.ule IV ar~.d 

money to the county. 

IMF: 80-7-503, 80-7-504, ~CA 

TO LANDOWNERS ( 1) The 
by the county following his 
tr.e state' b cisbursement of 

( 2) The county may d.otermine th'' r"imbursem•,nt of the 
lundow1.<:rs from the fund con~io:.t:ing of the state's share and 
the county's share. 

(3) In r,c event shall the landowner be paid an amount 
great~r than his cost of suppl~<:s and services. 

(4) In the event th.: program costs fail to equal th.: 
actual costs of apply~ng the pesticide, the added expens~s 
shall be incurred by the landowner. 

AUTH: 80-7-5C7, MCA IMP: €0-7-504, MCA 

3. The rationale for the proposed rules are set forth in 
the statement of reaso~s for emergency. 
4. These rules are authoEized under section 80-7-507, MCA. 
They implement Title 80, Chapter 7, Part 5, MCA. 

The emergency action is effective June 12, 1985. 

Certifie~ t0 cha &Ecrttary of state June 12, C5 
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STATE OF MONTI'.NA 
DEF ARTMENT o: corm~ERCE 

BEFORE THE BOARD OF HORSE RACING 

ln the matter of the amendmeHt 
of 8.22.612 concerning the 
the official or track 
veterJ.~arlall 

TO: All lr1terested Persons: 

NOTICE OF AMENDMENT OF 
8.22.612 VETERINARIAN: 
OFFICAL OR TRACK 

l. 
a notlce 
and 392, 

2. 
3. 

On May 16, 1985, the Board of Horse Racing published 
of amendment of the above-stated rule at pages 391 
1985 Montana A.Jm~n1st1·ative Eegister, issue number 9. 
The board has amended the rule exactly as proposed. 
No co .. mnents or testimony w·ere !·ecei ved. 

DEPARTMENT OF COHG1ERCE 
BEFORE THE BOARD OF VETEF.INARY f•lEDICINE 

In the matter of tl1e amendments 
of 8.64.101 board organization, 
8.64.201 procedural rules, 8. 
64.202 public partic1pation 
rules, 8.64.502 concerning tem­
porary permits, 8.64.504 con­
cernlng annual renewal of 
certificate or registrat1on, 
8.64.505 concerning continuing 
education and 8.64.506 con­
cerning forfelture of license 
and restoration 

TO: All Interested Persons' 

NOTICE OF AMENDMENTS OF 
8.64.101 BOARD ORGANIZATION, 
8.64.201 PROCEDURAL RULES, 
8.64.202 PUBLIC PARTICIPATION 
RULES, 8. 64. 502 TEMi'ORi-.RY 
PERMITS, 8.64.5011 ANNUAL 
RENEWAL OF CERTIFICATE OF 
REGISTRATION, 8.64.505 
CONTINUING EDUCATION, 8.64. 
506 FORFEITURE OF LICENSE 
AND RESTORATION 

l. On May 16, 1985, the Board of Veterinary Medicine 
published a notice of :o:irnendments of the o.bo~;e-::..ta.te:::l r:ules ;;J.t 
pages 393 through 396, 198~ Montan& Adm1n1strat1ve Rey1ster, 
issue number 9. 

2. The board has amended the rules exactly as proposed. 
3. No comments or testimony were rece~ved_ 

Cert1fied to the Secretary 
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STATE OF MONTt\NA 
BEFORE THE DEPARTMENT OF COMMERCE 

In the matter of the amendment 
of 8.80.104 concerning the 
sem1-annual assessments for 
state banks, trust companies, 
and 1nvestment compan1es 

TO: All Interested Persons: 

NOTICE OF AMENDMEtlT OF 
8.80.104 SEMI-ANNUAL ASSESS­
MENT 

l. On May 15, 1985, the Department of Commerce published 
a notice of amendment of the above-stated rule at page 397, 
1985 Montana Administrative Register, issue number 9. 

2. The department rece1ved several comments concerning 
the proposed assessment. The Stockmen's Bank of Cascade felt 
the fees were not uniform to all financial institutions, that 
there should be a public share of the expense and that federal 
and state supervi~or fees tended t0 provide doubling or 
overlap of costs. The com~ents received from Ronan State 
Bank, Security Bank of Three Forks and Secu11ty State Bank of 
Plentywood similarly objected to the amount of the increase 
and the application of the assessment to certain classes of 
bar.ks. 

The department received a protest from F~rst Security 
Bank of Helena and a request for he>aring. It similarly 
received a request for hearing and protest from the Montana 
Independent Eankers Association. Though both parties withdrew 
their request for a hearing with stated desires for 
cooperation with the department, each ma1ntains 1ts protests 
of the assessment structure. 

The proposed assessment is intended to be a logical 
extension of the Gmount of time spent by examiners in certain 
size banks. It does not discr1m1nate against certain banks. 
Addit1onally, the assessment 1s necessary to comply with the 
mandate of the leg1slature that the bank examination be self­
supporting. 

An additional comment and request was received from the 
counsel for the Legislative Code Committee. That requ~st was 
to include within this adoption the reference to section 9, 
Chapter 600, Laws of Montana, 1985 as prov1d1ng an extension 
of the rulemak1ng autho1·i ty of the department to provide for 
the new assessments. 

No other comments or testimony were received. 
3. The department has amended the rule exactly as 

proposed. 

STATE OF MONTANA 
BEFORE THE DEPART11ENT Of COMMERCE 

In the matter of the adoption 
of a new rule pertaining to 
to supervisory fees for 
building and loan associations 

NOTICE OF ADOPTION OF A 
NEW RULE, 8.80.202 EXAMINA­
TION AND SUPERVISORY FEES 
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TO: All Interested Persons: 
1. On May 16, 1985, the Department of Commerce published 

a notice of adoption of the above-stated rule at pages 398, 
1985 Montana Administrative Reg~ster, issue number 9. 

2. The department has adopted the rule exactly as 
proposed. 

3. The department did receive a phone call from Greg 
Petesch, attorney with the Administrative Code Committee 
reminding the department to include a cite to section 9, 
Chapter 600, Laws of 1985 in the history note when the rule 
is adopted. The cite refers to the extension of the rule 
rrtaking authority. No other comments or testimo11Y 'N"E:re 
received. 

Certified to the Secretary of June 17, 1985. 
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BEFORE THE DEPARTMENT OF FISH, 
WILDLIFE l\ND PARKS OF THE STATE 

OF MONTANA 

In the matter of the ac,Jenclment 
of ARM 12.6.502 and 12.6.512 
and the adoption of a new rule 
relating to outfitters and 
professional guides 

TO: All Interested Persons 

~WTICE GF THE AMENm!E~T GF 
ARM 12.6.502 and 12.6.512 
A:\ID THE ADOPTION OF 12.6.517 

· CONDUCT OF OUTFITTER 
EXAMINATION, LICENSING AND 
EC'IDORSEHENT OF GUIDES, AND 
DEFINITION GF i!UNTING SUCCESS 
FOR ADVERTISING 

l. On April 11, 1985, the Department of Fish, Wildlife, 
and Parks (Department) published notice of proposej rule­
making: to amend ARM 12.6.5n2 to ~equire that 3pplications 
to take the written outfitter examination be filed 7 days 
prior to the examination, to provide that no examinations 
will be conducted in Helena during tho months of September, 
October and November, to provide the examination will be 
given in the regions in January only, to assess an adminis­
trative fee of $25; to amend ARM 12.6.512 to specify proce­
dures for the licensing of guides and the endorsement of 
guide licenses; and to adopt a new rule defining how hunting 
success may be expressed in advertising. The notice was 
published at page 309 of the Montana Administr~tive Register, 
issuG number 7. 

2. The Department has amended ARM 12.6.502 and 12.6.512 
and adopted 12.6.517 as proposed. 

3. No comments or testimony were received. 
4. The authority af the cepartment to amend AR/1 12.6.502 

is based on Section 87-4-106 and the rule i~p1ements Section 
87-4-127, 87-4-122, and 87-4-1<5, 'lCA. The CJuthority of the 
deoartment to amend ARM 12.6.512 is based on Section 87-4-106 
and the rule implements Section 87-4-1Jn, ~ICA. The authority 
of the clepart:ment to adopt proposed Rule I 1s based on 
Section 87-4-106, HCA, and the rule implements Sections 
87-4-122 and 87-4-141, MCA. 

! 

1 !' ) 
-·~ \-ji1A~~ LV I)' ~ 
~~s w. Flynn, Di~~r 

//Montana Department of ~ish, 
L---ml life and Parks 

Certified to the Secretary of State June 17, 1985 
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BEFORE THE DEPARTMENY OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.10.634, structural 
requirements for public 
accommodations; 16.10.635, 
water supply system standards; 
16.10.636, sewage system 
standards; 16.10.637, laundry 
facility requirements; and 
16.10.638, housekeeping and 
maintenance standards 

TO: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

ARM 16.10.634, 16.10.635, 
16.10.636, 16.10.637, 

and :i.6.10.638 

(Hotels, Motels, Tourist 
Homes, Roominghouses, 

Retirement Homes) 

l. On May 16, 1985, the department. published notice of 
proposed amendment of rt.les 16.10.634, 16.10.635, 16.10.636, 
16.10.637, and 16.10.638 concet·ning structural, water supply 
and sewage system, laundry facility, housekeeping, and 
ma1ntenance standards for public accommodations at page 436 
of the 1985 Montana Administrative Register, issue number 9. 

2. The department has amended the rules with the follow­
ing changes: 

16.10.634 S~RYE'fYAAIO Pff£SICAL REQUIREMENTS (1) An 
establishment must comply w1th the following stf~et~Fa~ 
physical requirements: 

(a) - (c) Same as proposed. 
(d) All rooms atHi kaHways must be provided with at 

least 10 foot candles or-light. 
(e) - (g) Same as proposed. 

16.10. 635 WATER SUPPLY SYSTEM Same as proposed. 

16.10.636 SEWAGE SYSTEM Same BS proposed. 

16.10.637 LAUNDRY FACILITIES Same as proposed. 

16.10. 6J8 H')USEKEEPING AND ~INTENANCE Same as proposed. 

3. The following comments were received: 

Comment: Arlene Ayers, administrat.or of sunrise Bluff 
Estates; Fat Schuller, vice-president for the Montana Associa­
tion for the Aging; and Molly Munro, executive secretary of 
the same association; all protested application of the rules 
to retirement homes, which the representatives of the associa­
tion characterized as basically individual apartments fo1· 
retired persons in which the residents bore the responsibility 
for housekeeping, laundry, etc. 
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Response: Montana law defines the type of "retirement 
home" for whJ.ch the department must establish standards as, in 
part, a building in which "separate sleeping rooms ar·e rented 
providing sleeping accommodations. " (Sec. 50-51-102 ( 5), 
MCA) "Sleeping accommodations" are defined by the department's 
rule 16. 10.630 ( l3) as "the provision of sleeping quarters and 
linen service or housekeeping service where the linen service 
and housekeeping service are provided by management or by the 
residents under the direct supervision of management. 11 Since 
the types of retirement homes that were described by the com­
mentors do not provide "sleeping accommodations" as defined, 
they are not the types of retirement homes which are subject 
to the law relating to public accommodations (Section 
50-Sl-101, et seq.) and are therefore not subject to the 
department's rules. On the other hand, retirement homes which 
do in fact provide linen or housekeeping service are function­
ally little different from other public accommodations, and 
the department knows of no reason why application of the rules 
to them should be changed. 

Comment: Jim Kembel, administrator of the Department of 
Admin1.strat1on's Building Codes Division, pointed out, as 
information rather than a suggested change, that the current 
building code contains a requirement similar to that in 
l6.l0.634(l)(e) (i.e., smooth, non-absorbent walls and 
floors in water closets and showers) and requires only one 
foot candle of light at hallway floor level, whereas the 
proposed amendment would require 10 foot candles. In addi­
tion, H.S. Hanson of the Montana Technical Council questioned 
whether the department had the authority to adopt lighting 
standards at all, since he presumed that to be the sole 
responsibility of the Building Codes Division. 

Response: Section 50-51-103, MCA, gives DHES the author­
ity to adopt construction and furnishing standards considered 
necessary to public health and safety; section 50-60-204, MCA, 
one of the statutes relating specifically to building code 
standards and administered by the Building Codes Division, 
recognizes the department's authority to adopt such rules and 
makes such a rule effective upon 1ts approval as part of the 
state building code, a process which the department would 
pursue if it decided to adopt the proposed amendment. However, 
the department determined that the value of the increased 
lighting did not outweigh the difficulties inherent in amend­
ing the building code, and so decided not to add a lighting 
standard for hallways at this time. 

Comment: Mr. Hanson also questioned the use of the 
existrng-Word "structural" in the introduction to ARM 
16. 10.634 on grounds that it does not conform to the use of 
the term by contractors and design professionals. 
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Response: The department agreed to change "structural," 
wherever :L t appeared in 16.10. 634, to the generally descrip­
tive word "physical." 

Comment: Mr. Hanson questioned the present limit of 120° 
F. for hand sink and shower water temperature, both because he 
alleged there is suspicion that low water temperature allows 
survival of the organism responsible for Legionnaire's Disease 
and because the 1985 legislature killed a bill which would 
have limited to 120° F. the water temperature in private 
residences, which Mr. Hanson suggested precluded DHES from 
requiring such a temperature limit in public accommodations. 

Response: DHES has had such a temperature limit in its 
rules for some time and is empowered by statute to enact rules 
protecting the public health and safety. The temperature 
limit is intended to protect members of the public from burns 
in public accommodations where they have no control over, or 
advance knowledge of, water temperature. The bill Mr. Hanson 
referred to (HB-863) applied to private residence only, not 
public accommodations, and was intended both as a safety and 
as an energy conservation measure; therefore, there is no 
evidence the legislature intended to repeal the department's 
authority to set water temperature limits in public accommoda­
tions. Because of that and because, in addition, neither the 
department nor the Centers for Disease Control have firm 
evidence yet that low water temperature fosters development 
of the Legionnaire Disease organism, the department decided 
not to eliminate the water temperature restriction. 

Certified to the Secretary of State ____ ~J~u~n~e~l~7L,~l~9~8~5~----
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules I through XXX [to be 
codified 16.10.1501- 16.10.15301 
and the repeal of rules 
16.10.1201 through 16.10.1229, 
all concerning standar·ds for 
construction and operation of 
swimming pools and spas, and 
providing for rQgulation, 
inspection and enforcement 

To: All Interested Persons 

NOTICE OF 
ADOPTION OF RULES 

AND REPEAL OF RULES 

( swimmi1'g Pools and Spas) 

l. On May 16, 1985, the department published not1ce of 
a proposed adoption of n1les I thr·ough XXX [to be codified 
16.10.1501- l6.l0.1530j, and the repeal of rules 16.10.1201-
16.10.1229, all concern1ng standards for construction and 
operation of swimming pools and spas, and providing for 
regulation, inspection and enforcement, at page 411 of the 
1985 Montana Administrative Register, issue number 9. 

2. The department has repealed rules li.l0.1201 through 
16.10.1229, found on pages 16-501 through 16-518 of the 
Administrative Rules of Montana. 

3. The department has adopted rules 16.10.1501 through 
16.10.1530 with the following changes: 

RULE I (to be codified 16.10.1501) PURPOSE-APPLICABILITY 
\T)This sub-chapter defines f'HBhe sw1mm1ng pools and 

spas; establishes minimum standat·ds for the construction, 
maintenance and operation of swimming pools and spas and 
associated facilities; regulates the inspection of such 
fiilcili ti~s, and provi<M~ f'n the enforcement. of this sub­
chapter. 

( 2) The intent of these rulf's is to assure a safe and 
sanitary environment in and around the :pHlHie swimming pool 
and spa. 

f31 A~± Hew sw~ffiffiiR§ pee±s e~ s~~s ~a±± ae eeRst~~etea 
aRE! <"~)'re1"e~e-8 ;i.R eeR.fe~l!laRee witfl tflese rH±ee.,. ARy el!ist!,R§ 
~w:i:flllft:i:H§ f!8d er BJ'I'l -w!o!!,el'l is t;effie4e±e8 after f'FHE EFfE8'FfVE 
BA'FE Elf 'FHESE RH!,ES1 sfla±h as lee eaefl aspeet e!· tfle pee± 
fas:i:,!,:i:ty wfllioefl is relf!e8e±e8.,. eeR.ferffi te tfle re€{l:lil'elf!el'its ef 
tflj,s el:la-eflapter.,. 

(3) All swimming pools or §Eas constructed after June 28, 
l985,6hair"be constructed in accordance w1th the regu1rements 
orthls sub ::chapter. ~ swimmlng pool --or-~ ln enstence 
and ~operatlon as of June 28, l985, shaiT, as to~ aspect 
£.f the pool or ~ \:iluch 1s reii\OCleTea after-June 28, 1985, 
conform to lhe requirements of th1s sub-chapter 1n effect at 
the t1meof the remodeling, ~oinded~that flowtFirougnpools 
sh<;ll. comply with th~ regunements of RUle XXVII ('Lo be 
cod1f1ed 16.10.1527.) 
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RULE II (to be codified 16.10.1502) DEFINITIONS 
(l) Same as proposed. 
( 2) "Bather" means any person using a ~tta±;i,e swimm1ng 

pool, spa or adjoining deck area for the purpose of water 
sports, therapy, swimming, sunbathing or related activities. 

(3)- (9) Same as proposed. 
f±8t llFtta±;i,e sw;i,llllllifl':j J'!SS± e'!' S~all lliS@.fiS aHJ' iHSSS'I' 9'1' 

et~l'.lie8'1' sj;'l't:tett!'l'e 7 aasiR.,. ell.alliBe'l' 8'1' 1;.;,filt eeRta;i,R;i,R<:! aR a!:tt­
he~a± aeE!y el'· wa-ter iRl'.eRaea fe'l' 'l'es'!'eati8fta± aaill.iR<:~-r tW8 
feet Sf fflS'!'e tR ae~tR St aHJ' ~S~Rt7 wll.;i,ell. is IiSeE! B;' SRS 9'1' 
lliS'I'e :!leHISfiS f8'1' SWtllllllifi<:~ 7 -- BStRifl':jT 9'1' StRe'l' '!'ee'!'eatiSRa± 
aet:i:Yi"ty.,. e~e'l'aiee ay a J'!Sr~Sfi as ewRe¥7 lieeHsee7 ±eesee.,. e'l' 
eeRee9St8fiaire 7 wheil'le'l' er fiSt a fee is ell.a!'I§JeEl-. 'fl'le -ten1 
u~na}ie swi~lllifi§ J'!S8± a!' s~au aees fiSt iF.e±t~ae~ 

ta-t SwilllllltRI§J ~eels Sf Bpas ±eeaeeE! eH p!'tYal'.e jlrSJ'!Srty 
t!~<:-e fBf ,;w±mHitRSJT aatR~REJT Bf ethe'l' '!'eerealo'!oefia± aefiYtt:hea 
SR±y ay ihe RS!lleSWRer.,- HleHI~S!'S ef ll.ts faHit±y.,- Sf thS:i:!' iHVtfea 
I§JtteStS1" e'!' 

fa7 HleaietRa± RSt WiltS!: aa-tfis fel' tflaiviatta± liSe-. 
+±±7 ilQl ''Regulatory authority" means the Department of 

Health and Environmental Sciences or local boards of health 
and their authorized rep1-esentati ves. 

f±27 useHii-~tta±ie sw~llll!I~B§ ~ea± e~ SJ'!au ffiSaBe aBy 
swiHIHiiRI§J J'!Sel: 8!' s~a epe'!'atea se!!,e!!,y fe~ aRe ±R eafi~t:tRetieR 
w±ffl ±aa<:~~RI§J fae~!l,~"ties 7 e.,.<:~.,..,. Hlate!!,s 7 kete±s7 ea!IIJ'!<:!~Slifia9 7 
SJ'!il'l'tffieHtS aBe eeRE!effiiR'!oliffi9 7 J'!!'SYiaea ill.at tll.e tt~e ef -tl'le J'!ee± 
±s !'est~ie-tee te aefia f±ee eeettJ'!aRtB afia tll.e±~ §Heats al'!a 
J'!~ev±aea fkat tke pee± e~ s~a is wifll.±R 299 fee€7 ay a Ra~111a± 
peaes-t~~aR !'elite7 ef tke ±Baiv±atta±~s Pesieesee e~ ~tta'l'te'!'s..-

f:l:37 ill..l "Shallow area" means any portion of the pool 
where the water depth ranges from three feet to five feet. 

f±4-1 i_lll "Spa" means a unit designed for recreational 
bathing or therapeutic use which is not drained, cleaned or 
refilled for individual use. It may Include, but not be 
limited to, hydl·ojet Circqlation, hot water, cold water, 
air induction bubbles, or any combination thereof. Industry 
terminology :tor a spa includes, but IS not limited to, 
therapeutic pool, hydrotherapy pool, whirlpool hot spa, or 
jacuzzi. ~ ~ 1s ~ ~lie or .~rivatcly owned public:, 
as defined 1n subsectrons (l4)(a) and iEl of thrs rule. 
- (13) "SuperchlorrnaiTon" means the-~Td acteiltion of a 
high dose of_ £b]2~ to swrmmin9pool or ~ waters for the 
£!:!rpose of ellmrnaJ::.~ combrneq chlor1ne levels. 

t±St iill "Swimming pool" or "pool" means any structure, 
bas1n, chamber, or tank containing an artificial body of water 
intended for swimming, diving or recreational bathing having a 
water depth of two feet or more 111 any por·tion. 'fll.iB sees Bet 
iRe±ttE!e Bjla ree±s.,. ~ purposes of lbi~ sub-chapter, ~ 
"swi.!!i.ming pool'~ or ''pool" rs either: . . 

.0J. "Pnvately owned pubhc swimming g_2ol ~ ~ ~ 
~swimming 22£! or ~operated in conJunction ~rth lodging 
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facilities, ~ motels, hotels, campgrounds, apartments,~ 
conctmiiii'illims), heal~or ati1Tetic clubs, or~~ otlieJ:~ 
non::si£_vernmentally owned swimm1nq or batl1il1.9fdclTiJ::Lc, or ---
~ _(_b) "Publlc ~S! pool or spa" ~an~ ~11: 1ndoor or~ 

outdoor structure, bas1n, chamber or lank contaHl:LJ}S! an 
arUf1cialbody Of water intended- for- recreat~bathing, 
tw2 feet or more_ 1E depth at ~poli(t, -wlnch is used ~ sme 
or more persons for sw1rnm1_I1Sh bathl_IlSh or other recreatHmal 
act:LVlt~, OJ2erated !2_y-~ J2erson as owner, licensee--;-lessee, or 
concess1ona1re, whether or not a fee 1s charged. The term 
"publlc ~-swi~ pool 92:: spa" £9es not include s.w1mm~ pools 
or spas located on pr1vate property used for sw1mm1~ 
bath1ng, or other recreational act1v1ties only £y the home­
~ members of !}.!.§. fatnll;t~ .S?E the1r inv1ted guests; or 
med1c1nal hot water baths for 1nd1 v1dual use. 
~~~{±61 -( 15) "Turnover"lneans the per1od of time, usually 
expresse.j liJ hours, requ1red to cir·calate a volume of water 
equal to the spa capacity. 

f±;l-) L!2l "Wading pool" me,1.ns a pool in which the wc~ter 
depth is less than two feet. 

f±S-; .l.l.Zl "Walls" means the interior pool wall surfaces 
with slope of no more than 40> 0 from vertical. 

t±91 .1l.§l "Waterline" means: 
(a) the middle point of the operating range of the 

skimmer system if the pool is so equipped; or 
(b) the height of the overflow rim. 

RULE III (to be codified 16.10.1503) REVlEW OF PLANS 
( l) Whenever a JH!a±ie swimming pool, spa, or related 

facility is constructed, remodeled, or altered, plans and 
specifications for such construction, remodeling ot alteration 
shall be submitted to the regulatory authority for" review and 
approval before construction, alteratron or remodeling is 
initiated. 

( 2) The pool or spa and related facilities shall be 
built in accordance with the plans ,,s approved unless a 
modification uf the approved plans is approved in writ1ng cy 
the regulatory author1 ty. The plans nnd specificu tions shall 
be drawn to scale E!nd accompanied by proper specifications so 
as to permit a comprehensive review of the plans including the 
structural detail and shall include, but not be limited to: 

(a) A plan and sectional view of bCJth the !eOol or spa 
and surrounding area. 

(b) A prpJ.ng diagram showing a 11 appurtenC\nces including 
treatment facilities in suff1cient de1..ai l to permit hydraulic 
analysis of the system. 

(c) Specifications contain1ng detalls on all treatment 
equipment, including catalog identification of pumps, dis­
infection feeders, chemical feeders, filters, strainers, and 
related equrpment. 
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(d) Materials and the finish of the pool or spa, includ­
ing deck3 and walkways and details of their construction. 

(e) Construction and des1gn details related to bath­
houses and other sanitary facilities. 

(3) Before the regulatory authority may approve the 
plans and specifications, the same must be reviewed and 
approved by the local or state building official having 
jurisdiction in the area in which the pool or spa is located. 

( 4) Whenever plans and specif1cations are required by 
subsection (1) of this rule, and prior to the operation of the 
pool or spa, the regulatory authority shall inspect the pool 
or spa and related facilities to determine whether it was 
constructed in compliance with the applicable requirements 
of this sub-chapter and with the approved plans and specifica­
tions. On ma]or facilities, ~ school, city, county pools 
or other large or complex fac1l1t1es, the Department of Health 
~ EPVl.ronmental Sc1ences shall perforrr lle-open1ng -~­
tlons when requested ~ !! ~ health ~~ and when the 
department determ1nes . that 1 ts own expert1se 15 necessary for 
an adequa';;e techii1caT 1risp!;cROn~. ~ ~ ~~ 

RULE IV (to be codified 16.10.1504) WP.TER SUPPLY 
as proposed.-

Same 

RULE V 
proposecr:---

(to be codified 16.10.1505) SEWAGE same as 

RULE VI (to be codified 16.10.1506) CONSTRUCTION AND 
DESIGN(I)""- (3)(f) Same as proposed. 

(g) F~a~~e swimmiR~ Swimming pools aR8 semi-~~a±ie 
swimmiR<J ~ee±s having diving equ1pment shall be designed and 
provide for a minimum water depth as called for in Table I 
and Diagram l, copies of which follow this rule and by this 
reference are made a part hereof. 

(h) - (k) same as proposed. 

RULE VIT (to be codified 16.10.1507) AREA REQUIREMENTS, 
DECK ARE~HANDHOLDS ( 1) All swimm1ng pools and spas shall 
be des1gned und constructed to w1thstand all anticipated 
bather loads. Consideration shall be given to the shape of 
the pool or spa from the standpoint of safety, the need to 
facilitate supervision of bathers using the pool or spa, and 
maintaining adequate recirculation of the pool or spa waters. 

(2) The decks of all swimming pools shall have a minimum 
width of six feet of unobstructed deck area except that Seffi~­
~~a~ie ~ee±s privately owned publ~c ~ools may have a min~mum 
w1dth of four feet of unobstructe de~ area, measured rrom 
the pool edge. 

(3) - (4) Same as proposed. 
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( 5) A fence or barrie1· shall be provided on the outside 
of the deck area of all outdoor ]!'M:S,!,,I,e swimming pools. All 
such barriers shall: 

(a) be at least 60 inches in height, 
(b) have no openings larger than four inches in width, 

except for doors and gates, 
(c) be located beyond the minimum deck space require­

ments, but shall be located so that the area intended for 
swimmers can be isolated, 

(d) be constructed so that the pool shall be visinle 
through the barrier, and 

(e) be constructed so that all openings in the b01rrier 
are large enough to pennit entry and are equipped with self­
closing gates or doors 1-1ith pos1tive latching closers and 
locking mecharnsm at a height of at least four feet six inches 
above the ground. 

(6) The entire deck area shall have a slope of not less 
than one-fourth 1nch per foot directed a1-1ay from the swimming 
pool or spa edge £I sloped to ~ deck drain. The deck area 
shall have a non-sllp f1n1sh. 

( 7) Fore1gn material such as grass or dil·t shall not be 
allowed in areas adjacent to J!'t!B±ie swimming pools or spas 
unless properly fenced off to prevent access on the part of 
the bathers. If access is allowed to such areas, facilities 
shall be provided for the proper cleaning of the bathers' feet 
be fore they again enter the bathing areas. 

(8) Deck drains B~aifte shall be provided on all indoor 
pools and spas and shall be so located that the deck drain 
will not service more than 400 square feet of the deck. Out­
door pools shall utilize either deck or perimeter drain 
systems. 

(9)- (11) same as proposed. 

RULE VIII (to be codified 16.10.1508) OVERFLOW GUTTERS 
same as p~oposed. 

RULE IX (to be codified 16.10.1509) SK1MJV1ERS 
(l) Skimmers may be used in place of overflow gutters 

as a means of skimm1ng and recirculating the water. Skimmers 
are permitted on J!'!iB±ie swimming pools 1f at least one 
skimming device is provided for each 500 square feet of water 
surface area or fraction thereof, with a minimum of two 
skimmers required. The skimmers shall be located at least 
30 feet apart. Skimming devices shall be built into the pool 
wall, shall develop sufficient velocity on the pool water 
surface to induce floating oils and wastes into the skimmer 
from the water surface of the entire pool area, and shall meet 
the following general specifications: 

(a) The piplng and other per·tinent components of the 
skimmers shall be designed for a total capacity of at least 
80% of the required filter flow of the recirculation system 
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and no skinuner shall be designed for a flow-through rate of 
less than 30 gullons per minute. 

(b) The skimmer weir shall be automatically adjustable 
und shall operate freely with continuous action to variations 
in water level over a range of at least four inches. The weir 
shall be of such buoyancy and design so as to develop an 
effective velocity. 

(c) An ec\sily removable and cleanable basket or screen 
through which all overflow water must pass shall be provided 
t.o trap large sollds. The skimmer shall be constructed of 
sturdy corrosion-resistant lliaterials. 

(2) All swimming pools shall be equipped for adding 
make-up water to the swimming pool us necessary for proper 
operation of skimmers and gutters. 

(3) Spa pools require a minimum of one skimmer per unit. 
ill EacJ:l ~e]c shall ~ ~gt~ lol_ith an esualizer 

line or other dev1ce to prevent a1rlock l.!2 the suct1on llne 
.§.hould the wate.!: of the pool__c!_r:c>,tl bel~ the weir level. 

RULE X (to be codified 16.10.1510) STEPS, -~ADDERS AND 
R~DR~(l) - (4) Same as proposed. 

( 5) When steps, stepholes, or ladders are provided in 
the swimming pool or spa, handrails extending over the coping 
or edge of the deck are required. Where handrails are used in 
conJunction with §..!~ or stairs, they must extend from the 
bottom of th~ last ~-~ lead1ng 1nto the pool, over the cop1ng 
to the etge of the deck. 
- --( 6 , ( 7T Same as proposed. 

RULE XI (to be codified 16. 10. l5ll) HOSE CONNECTIONS 
Same as proposed. 

RULE XII (to be codified 16.10.1512) RECIRCULATION SYSTEM 
(1)- (9) Same as proposed. 
(10) Dra1ns must be covered by a an 'lnt] -vortex grating 

which is not readily removable by bathers~~----
(11) - (1~) Sdme as proposed. 
(16) No direct connections to sewers shall be permitted 

and all pool and spa drains to sewers shall be broken at a 
point where any sewage, which may back up from the sewer, w~±! 
~e~ can enter the pool or spa piping. 

~7) Same as proposed. 

RULE XIII (to be codified 16.10.1513) DISINFECTANT AND 
CHEMICAL FEEDERS The swimming pool or spa shall be equ1pped 
vn th a chlor1nator or other continuous disinfectant feeder 
which meets the following applicable requirements: 

(1) Same as proposed. 
(2)(a) - (c) Same as proposed. 
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(d) The gas mask designed for use ill a chlorine atmos­
phere and of a type approved by the 1h 6-,. Bli!'eali ef l'!Hl.es 
Mine Safety <'llld Health Admin1strat1on (MSHAl or the Nat1onal 
Tnstitute of Occ~~l Saf".'!Y cmd ~ (NIOSH) shall be 
prov1ded. In add1t1on, replace.nent can1sters shall be pro­
Vlded and a record shall be kept of gas mask usage to ensure 
that the mask will be serviceable when needed. The gas mask 
shall be kept in a closed cabinet, accessible without a key, 
located outside of the room 1n which the chlonnator is 
maintained. 

(e) Chlorination equipment shall be installed and 
operated by or under the supervision of personnel experienced 
with installation and operation of such equipment. 

(f) Ch1orlne use must also meet all local or other state 
requirernents. 

(3) A change in method or type of d1sinfect1on must be 
app1.oved in "nitinq by the t•2gUl.'1LOl:y authority. 

RULE XIV (to be codified 16.10. 1514) FILTRATION EQUIPMEN'f 
(l) - (4) Same as proposed. 
( 5) All cartridge type filters must be approved by the 

National San1tation Foundation or shall be approved as 
equivalent thereto by the regulatory autllori ty. A minimum of 
three f1l ters must be ~l!'e~eH~ a~ ~l!.e faeoi.,!,~~y.,. provided for 
each pool or ~ one in use, one >~hich has been cleaned and 
is r~ady for use, and one which is be1ng cleaned. 

(6), (7) same as proposed. 

RULE XV (to be codified 16.10.1515) CROSS-CONNECTIONS 
Same as proposed. 

RULE XVI (to be codified 16.10.1516) PIPING SYSTEM 
(l) The pip1ng system shall be designed to reduce fric­

tion losses so that adequate flows are maintained in the 
piping system. The piping system of the pool shall be painted 
in distinguishing colors to determ1ne filtered water, make-up 
water, was Le Hater, vacuum lines ,n,d heatir:g l1nes. Th" colo:.­
system for -hst1ng•.lishing the diftel·enl pipinq systems 1n a 
sw1mming pocl or spa shall be as follo1vs: 

(a) giRen filtered warer 
(b) yellow raw or make-up ·.vater 
(c) black waste water 
(d) red heating llnes 
(e) blue vccuum lines 
(f) ora~ unfiltered water 

RULE XVII (to be codified 16.10.1517) EQUIPMENT ROOM 
Same as proposed. 

RULE XVI II (to be codified 16.10.1518) WATER TESTING 
EQUIPMEN~ Same as proposed, ·-------
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RULE XIX (to be codified 16.10.1519) HEATING, VENTILI\~ 
TION AND LIGHTING (l) Bathhouses, dressing rooms, shower 
rooms-,~and to1let rooms shall be adequately ventilated. 
Ventilation of indoor swimming pools and spas shall be so 
designed thJt bathers will not be subjected to drafts and no 
buildup of condensation will occur. 

(2) All indoor pools or spas and all outdoor pools or 
spas operated at night shall have artificial lighting suf­
ficient to permit a six inch black disc on a white field to be 
visible in the deepest part of the pool or spa. Such lights 
shall be spaced to provide illumination so that all portions 
of the pool or spa, including the bottom, may be readily seen 
without glare. 

f31 Ne eve~heaa w~~~R§ shall ~ass w~~fiiR ±8 fee~ sf ~he 
~eel e~ s~a eReles~~e~ 

RULE XX (to be codified 16.10.1520) DRESSING ROOMS, 
TOILETS, AND SHOWER AREAS J1J. The requirements set forth 1n 
th1s ~ ~ to all publlc sW:LminJ.n$1 pools ~ spas and to 
~ prtvately owned ~ubl1c ~ols or spas allow1ng non-memners 
or non-lodging guests to util1z~ the fac1lity. 

( l) ~ ( 6) Same as proposed; renlilr.bered ( 2) - ( 7). 
tH ill Toilet facilities shall be provided for each 

sex. Flush water closets and urinals shall be provided and 
shall be kept clean and properly maintained. The ratio of 
water closets shall be one closet and one urinal for each 'i'9 
50 men or portion thereof and one water closet for each 49 
50 women or portion thereof. 
- (a) All fixtures shall be properly protected against 
back siphonage. 

(b) All fixtures shall be so designed that they may be 
readily cleaned and maintained. 

(c) Hand washing facilities must be provided and shall 
include e.Lther soap and disposable towels or hand blowers. 

f8+ 121 Separate shower facilities shall be provided for 
men and women, and shall be so located that bathers must pass 
from the shower room directly ~nto the swimming pool or spa 
area, The minimum number of showers pr·ovi ded shall be ~n 
proportion of one to 40 bathers or portion thereof. 

(a) All showeL·s must be equipped with a mixing valve. 
(b) Soap shall be provided for each shower unit. 
(c) Where shower booths are provided, the booth parti­

tions shall be of a material whlch will not be damaged by 
shower water and shall have R mini~num clearance of six inches 
above t:1e floor. 

(d) Shower curtains are not permitted. 
f91 ~he ~e~~~~effieR~s e~ ~h~6 ~~~e ae Re~ a~~ly €e 

seffi~-~~sl%e 6W~ffiffi~R§ ~eeis e~ s~as7 
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RULE XXI (to be codified 16.10.1521) WASTE DISPOSAL 
(1) There shall be no direct physical connect1on between 

the sewer system and any drain from the swimming pool or spa 
recirculation system. Any swimming pool or ~ ~~t£e~ a~a~E 
et: evet:f<,ew f~eRI £1l.e t:eeH'e~<±a£3:eE syBtem when discharged to 
the sewer system, storm drain, or other approved drainage 
source shall connect through a su1 table air break so as to 
preclude the possibility of backflow of sewage or ether 
contaminant into the swimming pool piping system. 

(2) Same as proposed. 

RULE XXII (to be codified 16.10.1522) BACTERIOLOGICAL 
.Z\ND CHEi~ICAL QUALITY ( 1) F~ahe SW:i:l!llllotfl.~ Swlmml!lJ.! pool and 
Sf' aS ~ waters shall be maintained with a che;rucal quality 
sutficlent to prevent levels of bact.eria from exceeding 200 
bacteria per milliliter as determined by the total standard 
( 3 5o C) agar plate count, or the presence of more than four 
coliform bacteria per 100 milliliters by the millipore filter 
method, or show a positive test (confirmed test) for coliform 
organisms in any of five 10-milliliter portions of a sample 
when the pool is ln use. All samples shall be collected, 
dechlorinated, and examined in accordance with the procedures 
outlined in standard Methods for the Examination of Water and 
Wastewater (APHA, AWA, WPCA). Not more than two consecutive 
samples in a one-month period shall exceed the levels 
specified. 

(2) ~ll.e ell.em~ea! ~~a~:i:ty ef Chemicals added to the 
swimming pool or spa water shall not cause 1rri tat1on of the 
eyes, skin or mucous membranes of the bathers. 

( 3) All swimming pools and spas, when open or in use, 
shall be continuously disinfected by a chemical which imparts 
a residual effect and shall be marntained ir, an alkaline 
condition. Disinfection mus~ be handled by mechanical means. 
A chlorine residual of 1. 0 - 3. 0 ppm must be maintained in 
the ponl at all times. A difference of . ~ ppm betwec.;-1 fre;:, 
and total chlorine readings in s·winunjng pools r<=quires super­
chlorination. Spa pools shall be superchlorinated daily as 
necessary which will be indicated ~ use of .'! DPD test ~.!:. 

(4) - (10) Same as proposed. 

RULE XXIII (to be codified 16.10.1523) OPERATION, 
CLEANING AND MAINTENANCE ( l) An accurate report show1ng the 
da1ly operat1on of the swimming pool or spa shall be main­
tained at the facility. This report shall include information 
regarding the sanitation and safety aspects of the pool or 
spa, including but not limited to disinfectant residuals, pH, 
maintenance records, and bather load. These reports shall be 
kept on file for six months for review by the regulatory 
authority. 
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(2) All swimming pools ~ ~ and appurtenances 
thereto shall be maintained in a clean and san1tary condition 
at all times. 

(3) Visible di1.·t on the bottom of the swimming pool or 
spa shall be removed once daily, or more often if necessary 
to keep the pool or spa bottom clean. 

(4) Visible scum or floating material on the surface of 
the swimming pool or ~ shall not be permitted and shall be 
removed by flush111g or skl!runing or othet effective means. 

(5) The swimming pool or spa operator shall be responsi~ 
ble for maintainir,g the sani t.ary quality of the swimming pool 
?..£ ~ ~;a ter at all t1mes. 

(6) - (8) Same as proposed_ 

RULE XXI'J (to be codified 16.10.1524) SAFETY 
proposed:--·-·---

same as 

RULE XXV (to be codified 16.10.1525) EQUIPMENT AND 
PER~~EL ( 1) All equipment used in conjunctwn Wl th the 
operatron of the swimming pool or spa shall be approved by 
the regu1atory authority. An experimental installation may 
be permitted by the regulatory authority, but should the 
development fall to produce satisfactory results it shall be 
replaced with accepted design, equipment, and materials_ 

( 2) Every public swinunu1g pool shall have a trained 
lifeguard or lifeguards in complete charge of bathing facili­
ties who shall have authority to enforce all rules of safety. 
The number of lifeguards required shall be based on one per 
'1:,599 2, 000 square feet of pool area or fraction thereof, 
with a li\lnlmum of one lifeguard at all public pools regard­
less of size. sem~-~~~!ie swi~iR§ ~eels §~eate~ tll.aH ~T599 
s~~a~e fee~ iH a~ea sll.a~± alae effi~ley aHa maiH~aiH a life~UafS 
e~ ±ife'!f~a~A.e eR ei~~y.. Lifeguards shall be currently trained 
in American Red Cross methods of first aid and water safety or 
its eauivalent. Each lifeguard shall be at le~st 16 years of 
age. -Lifeguards s:1all be on duty ac all times when a swimming 
pool or bathing place is open for use by the bathers. 

( 3) Wll.e~e he life~~a~a se~viee ;t, fe"!Hifea ~e ~e ~~e­
v±eiea loe a seffii-~"-eHe ~eeh ~ately owned !2_!!9_lic_ swimming 
pools and spas shall displil_:t warn1ng s1gns ell.all l!le ~!aeeEi 1n 
plain VIew aREi wh1ch shali . state "WARNING - NO LIFEGUARD ON 
DUTY" with clearTY-iegible letters at least four inches high. 
In addition, the sign shall state "CHILDREN SHOULD NOT USE THE 
POOL WITHOUT AN ADULT IN ATTENDANCE-" 

(4) Owners and operators of eaell. pHBlie aRei eemi-~Hslie 
s'..!imrning ~eel }ools or spa sEas shall have a designated 
individual 1n c: 1arge of rnainta1n1ng safe and san1 tary pool 
condi t1 ons _ 

(S) Every swimming pool shall be equipped with one back­
boal·d and one or more ring buoys aREi eRe s-ll.s±ei ll.esk having a 
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maximum of 15 tG lei 1ncr,es inside diameter vutll a one-fou.rttl 
inch manila line e1t least equalln leugth to the maximclm width 
of the swimming pool attached securely to it and kept i11 good 
repa~r, A shepherd's crook or leachlng pole shall also be 
122::~vided. -In small swimmrng pools fie .11\efe t.haR·!'\~-exceeding 
15 leet J n ;Hdth, a r1ng buoy Wl th a rn1n1mum length of 14 feet 
of p~n1la tlu:owing line attacEeq -n\ay··--se subst:Ilute<f-·for ~ 
shepherd's crook or for a reaclnng pole w~ th a nnnimum length 
of 14 feet. such safety equipment ~<lUst be accessible for 
immed1ate use in the pool area. 

(6) When a lifeguard is required, an elevated seat for 
tJ1e 1 i feguard shd ll be provided in are«s between the five fcoet 
dept.L and the deep water and within two feet of the edge of 
the SIJimrning pool and shall be high enough to give the 
li fegui1rd a complete ccnd unobstructed view of the water. 

( ., ) A guard line separating the shallow port.ion from the 
deep portion of the swimming pcol shall be prov1ded across th~ 
pool at the five fCJOL deptl1. 

RULE XXVI (to be codified 16.10.15''6) 
Same as proposed. 

DISEASE CONTROL 

RULE XXVII (to be cod1fied 16.10.1527) FLOW-THROUGH POOLS 
( 1) All flow-through pools built, remodeled or altered 

after tEI'FEEHVE BA'fE 8F 'fHfS RHbE1 June 28, 1985, shall be 
equ1pped with an approved disinfection sys-tem. ~··---

(2) Pools in existence on fEFFEE'ffVE 8A'fE 8F 'fHfS RYbEt 
June 28 1985, which 1·ely on a flow-throu<Jh water exchange 
mechatu sm shall: 

(a) prov1de sufficient. W'>ter volume exchange that will 
ptoduce a fouL'-llour tunwver of the entire volume of pool 
wate1~ to Haste, and 

(b j meet all bacteL·iologic:i1l st,lndards as c;et forth in 
subsection ( l) of RHbE XXH He ee eeEl.iheEl 16.10.1522-1, If 
standards cannot be met, a disinfec':ion devic'" must be in­
slalled ~nd utiltzed. 

(3) Fl.ovl-t_hrough pools in exJs1 c:~lJ,Cf· ,~q ~~_!2 ~1~-~.£~0_..:_~.~ on 
+EFFEE'f·±IIE BA'fE 8!" 'f!H5 RldbEtr J'.ll1e 2'o, "'0SS, es~ee~al,!,y !<tlt 
waEer IRiRerrt± jlee±s,. shall be m,:.ir!Ealned t~J prevent corros1on, 
algae gro\·,'th and other mineral 3cr.::umJ.lL'lt::_un on 1 ht~ p~Kil walLs, 
floor a:;d equipment. ~.!;;ate~ mH:el~ pools are ~·t..lcctla;:ly 
suhJ ect to such condi tlot!S, 

( 4 )~D.Lscflarge of pool was~e ""'te;· may be subject to the 
provis1ons of the Mo~tana Pollutant Discharqe Eliminatir~ 
System ( MPDES), ARH Title 16, Chapter 20, su::>-chapter 9. 
Persons >1hose discharg.cs of pool waste water are subject to 
MPDES shall comply with ARM 16.20.901 et seq. 

RULE XXVIII (to be codified 16.10.1528) WADING POOLS 
Same as proposed. 
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RULJ:: XXIX (to be cod1fled 16.10 .l!J29) INS?ECTIGNS 
rfl~ reguL~tor-y authority, aftel:"_ .. showl"ilg·~ proper 

1dentification, shall be permitted to enter any J9t!a±ie 
swimmj ng pool or spa ilt any reasonable time for the purpose 
of 1nc1king inspectionr; to determine compliance with th requlre~ 
ment of this sub-chctpter. The agent shall be permitted to 
examine any records perld~ning to the operation, maintenance 
or persor.nel employed at the pool or spa, and to collect such 
samples of wate1· as necessary to determine that every public 
S'-"Iirnming pool or spa complies ·with the requirements of th1s 
sub-chapter. 

( 2) Whenever an inspection of a J91ia±ie swimming pool or 
spa is made, the findings shall be recorded on an inspection 
fo1·m. The inspection form shall summarize the requirements of 
this sub-chapter. If one or more violations are determined to 
exist, the inspectional remarks shall be marked to reference 
the violations and shall specify the correction to be made and 
the date by which the correction is to be made. A copy of the 
completrcd inspection report: form shall be furnisl1ed to the 
person .1n chat·ge of the ]9l.'..B±ie swimming pool or spa at the 
concl us1on of the inspection. The completed inspection form 
is a publtc document that shall be available for public review 
or distribution 'lPOn payment of copying cost to 'l.ny pP.rson <Jn 
request. 

RULE XXX (to be codified 16.10.1530) MISCELLANEOUS 
Same as proposed. 

4. Comments and testimony received by the department, as 
well as the department's responses, are set forth below. 

Comment: ~1any older pools fall far sho1·t of meeting 
the up-to-date health and safety requirements established by 
the new rules. As written, Rule 1(3) would require such older 
facilities to comply wit.h the new requirements only if they 
were remodeled, eve'' 1£ they had been closed for many years, 
and even if they May ~ave significant publ1c health and safety 
problems. Rule 1(3) should limit this grandfather clause to 
exlst]ng facilities which are in opera~ion as of the effective 
dat.e of the new tules. 

Response: The department concurs with t.he comment and 
has amended the rule to requlre non-operating pools ·wh1ch have 
been closed for i1t least the previous swimming season to 
comply with all the ne'v rule r.equirements. As amended, the 
rule '"'ill not allm1 1·eopen1ng "as is" merely because a pool 
was 1n exlstence prior to adoption of the new rules. 

Comment: The department llas superceded its statutory 
authon ty 1n its definition oi "semi-publir: swimm1ng pools and 
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spas.'' The statute refers to those facilities as "prlvately 
owned public swirruning pools" and requirements such as life­
guardlng are significantly different for those "privately 
ocmed public facilities." 

Response: The department concurs 1-:i th this corrunent and 
has deleted the deflnltion of "semi-public swimming pool or 
spa" 1n favor of a definition for "privately owned public 
swimming pool or spa. " 

Comment: The definition of "regulatory authority" should 
be changed to read "regulatory authority means the department 
of health and environmental sciences and/or local boards of 
health and their authorizPd representat:i. ves." Including the 
word "and" would eliminate the apparent right of a pool 
operator to dewand that regulatory review be done by one or 
the other agency. 

Response: The department declines to maKe the suggested 
change because ( 1) the language of sections .S0-53-103 and 
50-53-104 does not allow a pool operator to demand a regulatory 
review by the local official and ( 2) use of the word "and" 
would appear to require joint state/county action on all 
matters. 

Corrunent: The term "superchlorination" is utilized in the 
proposed rule, however it is not defined. A definition for 
superchlorination should be written. 

Response: The department concurs and a definition for 
superchlor1nation has been included. 

corrunent: Rule XIV, section (5), should be changed to 
clarify that three cartridge filters must be kept on premises 
for each pool or spa unit. 

ReSponse: The department concurs and the section has 
been changed to specifically 1·ec;ui re three filters for each 
unit. 

Corrunent: W1ring requirements found 1n Rule XIX(3) a1·e 
not compat1ble with those found in the National t:lectr1cal 
Code. 

Response: The department concurs and Section (3) of 
Rule XIX Wlll be deleted since it is covered by the National 
Electrical code, Rule 2. 32.401, as adopted by the Montana 
Department of Administration, Building Codes Division. 

Corrunent: The water closet fixture count found in Rule XX 
Section (7) is not in agreement with Rule 2. 32.303, minimum 
requirements for plumbing fixtures, as adopted by the depart­
ment of Administration. Ratios of water closets and urinals should 
be changed to agree with this rule. 

~esponse: The department concurs and ratios w1ll be 
changed to match Rule 2.32.303. 
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Comment: Rule XX, Section ( 9 J, will not be consistent 
with the deflni tion section as the "semi-public" definition 
will be deleted and replaced by a definition for "privately 
owned public swirnrnr11g pools and spas." 

Response: The department concurs and subsection ( 9) of 
Rule XX has been relocated to subsection ( l) and has been 
rewritten to reflect these definition changes. 

Comment: sectron ( 2) of Rule XXI I 1 s confusing as to 
the ter·ms "the chemical quality of the swimming pool" and 
should be changed to read "chemicals added to the swimming 
pool or spa ... " to cldrify the intent of the section. 

Response: The department concurs and has modified the 
language accordingly. 

~nunent: Section I 3) of Rule XXI I regardrng mandatory 
darly superchl r1natron of all spas is not reasonable if DPD 
test kit does not show the need for superchlorination. 

N.esponse: The department concurs and will change the 
section to read "spa pools shall be supe.rchlorinated daily as 
necessary which will be indicated by use of a DPD test kit." 

Comment: 
lifeguards to 
stringent and 
guards. 

Section (2) of Rule XXV regarding the ratio of 
the number of square feet of pool is too 
would unjustifiably increase costs for life-

Response: The department concurs and has increased the 
r·atio from one lifeguard for each 1, 500 square feet of pool 
area to one lifeguard for each 2,000 square feet of pool area. 

Comment: Section (2) of Rule XXV is in conflict with the 
statute srnce it exempts "privately owned public" pools and 
spas from lifeguard requirements. 

Response: The department concurs and the sentence re­
quiring sem~-publ.i.c pools greater than l, 500 square feet to 
provi.de lifeguard se~-vice has been deleted. 

Cornn.ent: The wording regarding 
spt>ci £really the use of a "S-hold hook" 
confusing and should be clarified. 

R~J2<:mse: The department concurs 
rule to makel t more understandable. 

safety equipment, 
and its dimensions is 

and has changed the 

comment; Rule III, Section(4), should be amended to say 
that the Department of Health and Environmental Sciences will 
do pre-opening inspections on all major facilities where the 
expertise of the local health authority is limited. 

Response: The department concurs and the rule has been 
amended to rnclude this provisions. 
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Comment: Rul<.: Xlfl(?.)(d) sti:li .. eco that U,S. Bure.-w of 
Mines 1ppr'Clv ... d gas masks are required. The lJ. S. Bureau of 
Mines no longer is the approving group fvt~ respiratory equip­
ment. The two approving dgencies are nol-l lbe "National lnsti­
tute of Occl\patJ onrtl Safety and Bei:!lth (NIOSH) and the Mine 
Safety and Hei:!l.Lb AdminislLtt.lOll (MSHA). 

!'esp()_fl_§_e: The depan:ment concurs and section (2 )(d) of 
Rule XI I I has been amended as to approv1ng agenc 1es. 

Comment: Rule IX should requi~'e skimming devices to be 
equ 1 pped wr th iU1 equalizer line to prevent ai~· lock 1n the 
sucl1on lute if tbe water r,ef Lh<e f'uO L drops below the weir 
level. 

Respocse: T!1e depat-tc~neut conc;u;:~ and h."s amended the 
rule a-ccordwgly. 

Cunum:-nt: 
cJver-ed b· ~·--an 
by bathers. 

Rule XI r sl1::JUlCi c~is0 st_ct~~~ that drai1~s must be 
antr-vortex grate wh~ch rs not read1ly remcvabl~ 

Response: The department concurs and has amended the rule 
Ctccordlngly. 

Comment: The mec111ing of Rule XI I ( 16) is confusino and 
the ter;;tS"1"17i~l net" shuuld be replaed ;;i th the term "can".­

Response: The department concurs and l•,,s >mended the 
rule accord1nqly. 

Conunent: In Rule X, the Hay section (5) i.s written, a 
fac1l1ty could put rn one small handrail but it would be 
inadequate to seL\re a large pool Et-2.1..:..1· urea. 

Respons_E:_: The dep:trtlilent concurs ancl has added a flew 
sentence to subsection (5). 

Commeul: In Rule VII, chc: 
doe~ not provide 'or en~lre dec!' 

R~:':I2..2_!J.se: ~l:v~ l"::'p;-.11.Lmer.t 
section (6) ~l~=criinqly. 

current ~>IOrdlllg of section ( 6) 
drainaqe. 
c,)ncurS anri. ha:) amended sub-

certJfiecl ~o the S~cret •ry o~ Sta~e l7, 1985 

12-6/27/85 Montana Administrative Reg1ster 



~797~ 

BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MOHTANA 

In the matter of the amendment 
of rules 16.38.301, 16.38.303, 
16.38.304, and 16.38.305, 
setting laboratory fees for 
air, microbiological, solid 
and hazardous waste, and 
occupational health analyses 

) 
) 
) 
) 
) 
) 

NOTICE OF 
AMENDMENTS OF RULES 

16.38.301, 16.38.303, 
16.38.304, AND 16.38.305 

) (Fees for Laboratory Analyses} 

TO: All Interested Persons 
1. On April 11, 1985, the department published notice of 

proposed amendment of rules 16.38.301, 16.38.303, 16.38.304, 
and 16.38.305, setting state laboratory fees for air, micro­
biological, solid and hazardous waste, and occupational health 
analyses, at page 316 of the 1985 Montana Administrativ2 
Register, issue nun~er 7. 

2. The department has amended the rules with the follow~ 
ing changes: 

16.38.301 LABORATORY FEES -- AIR 
1985, Fees fees for a1r quahty analyses 

Type of analysis 
Total suspended particulate (TSP), 

hi-vol sampler 
TSP, dichotomous sampler 

Sulfate in hi-vol filter 
Nitrate in hi-vol filter 
Trace metals-one metal 

Trace metals-each additional metal 

Fluoride: 
Fluoride: 

Paper 
Plate 

Fluoride: Vegetation 
sulfur and BTU in coal 
Sulphation rate 

(l) Effective 
ate astOITows: 

July l, 

Cost 
$ ih5B 4.,.99 3.70 per 

--rilter 
3.,.49 4 ... eB 3.60 per 

±h38 
±h39 
±9...±8 

--filter 
14.80 per filter 
14.80 per filter 
±h58 10.70 per 
-- -----riTter 

4.,.±9 4.,.+B 4.30 per 
----filter 

39.,.29 3&.,.98 32.90 
±5.,.29 ±8 ... eQ ~ per 

---plate 
52 ... 29 

±6+.,.99 
±h5B 

&3 ... 88 56.90 
~8--r'77.30 
±;.,.;<g 12.20 per 
--- ---pTate 

16.38.303 LABORATORY FEES -- MICROBIOLOGICAL (l} As of 
Ju~ l98~ ~Re the handl1ng fee ~s ~±.,.59 $1.75 per speCimen 
for performance of any microbiolog1cal test other than a STAT 
RUBELLA TEST, FOR WHICH THE FEE IS $6.75, A test of drinking 
water which is covered by ARM 16.38. 302 or the screen1ng 
tests referr-ed to in subsection ill of thiS rule. ~acro­
b1olog1cal tests-include, but are not Tim1 ted to, diagnostic 
bacteriology, mycology, parasitology, virology, and immunology 
analyses. 

16.38.304 LABORATORY FEES -~ SOLID WASTE AND HAZARDOUS 
WASTE Effect1ve July 1, 1985, Fees fees for sol1d and hazard­
ous waste analyses are as follows: 

Type of analys1s 
EP Tox1c1ty, metals only 
Igni tabili ty 
Ve~~~as±e Bt~es~~eR 

Montane1. Arlrrlinistrati\Te ?.cqi::--;ter. 

Cost 
$&3.,..J:8 :;<3.,.38 72.20 
~5 ... 29 !!9 .. 39 28.80 

6 ... 88 -~ 
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16.38.305 LABORATORY FEES OCCTJPATIONAL HEALTH 
Effectl ve ~ 1985, F'=e"=e"=s"'--'f'"=ec::ec::s,.--:o:,f;:,o";r~-':o="c~c=:.uce:p=--::a"O:t-il'::o'=nC:a:'ilFheal th 
analyses are as follows: 

Type of analysis 
Blood 
Cholinesterase 
Formaldehyde 

3. No comments or testimony were received from anyone 
other than Yvonne Sylva, administrator of the department's 
Management Services Division, who noted that the originally 
proposed fee schedule was based, in part, upon an average 
labor cost, whet·eas recalculation of the actual cost of each 
individual test, taking into account the skill and salary 
level of the person who would actually be asaigned to do the 
particular analysis in g~estion, ullowed a reduction in the 
proposed fee in most cases. She therefore proposed a revised 
fee schedule based upon the actual cost of conducting each 
individual test, which was adopted by the department. 

Certified to the senetar·y of State __ ..=J:...:u::.:n.::e"--'1""7'-'-, _1=9"'8_-5 __ _ 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 16.38.302, laboratory 
fees for water analyses 

TO: All Interested Persons 

NOTICE OF 
AMENDMENT OF ARM 16.38.302 

(Laboratory Fees--Water) 

l. On April ll, 1985, the board published notice of pro­
posed amendment of rule 16.38.302, concerning state laboratory 
fees for water analyses, at page 313 of the 1985 Montana 
Administrative Register, issue number 7. 

2. The board has amended the rule with the following 
changes: 

16.38. 302 LABORATORY FEES -- WATER Effective Jul..)'__],_,_ 
1985, l'"!es fees for analys~s of water by the d"'partment of 
health and en?ironmental sciences are as follows: 

( 1) The fee for '' standard mlcrobiological (total 
coliform) analysis is 6G7 $6.50. 

(2) The fee for a fecal coliform analysis is $10. 
(3) The fee for a plate count is 6297~57 $12.50. 
f47 ~He fee fe~ a ee~~±ete ~ReF~aH~e eke~Tea± aHa±ys~s 7 

eeHsist~H~ ef aH aHa±ysis feF aFBeH~e, aa~~H~7 eaam~Hffi7 
ekFe~~H~7 ±eaa7 MeFeHFy 7 Hi£Fate 7 se±eH~~~7 s~±veF, f±HeFiae 7 
ea±e~H~, sea~~~, ~H7 aHa te~a± a±ka±~H~ty7 is 6957297 

f57 i!l The fee for a nitrate analysis is SB759~ 6±±7±97 

$11.20. 
---f-67 ill The fee for a pesticide-herbicide analysis, 
consisting of an analysis for endrin, lindane, methoxychlor, 
toxaphene, 2,4-D, and 2,4,5-TP Sllvex, is 6~947997 624'7799~ 

$223.10. 
f'7t _l6l The fee for a total trihalomethane analysis is 

as •:all ows: 
(a) one analysis, 4 sites: $256~49 63±97~9 ~279.20 
(b) one analysis, l sit2: $657±9 $±93~99 $92.70 

. fSt .(.11 The fees per analysis to de~erm1ne the concen­
tratlon OL 1nd1v1dunl cohstltuents are as fo~lows: 

Analysis 
Acid1ty 
Alkalinity 
Aluminum 
Ammonia 
Antimony 
Arsenic 
Barium 
Beryllium 
Biochemical Oxygen Demand (BOD) 
Boron 
Cadmium 
Calcium 

Montana i\dministrative Register 

Cost per Analysis 
$ ~37~9 2~~59 27.10 

±~769 ±4769 14.40 
4d9 h1l9 4.30 
8759 ±h±9 11.20 
47±9 47'79 4":30 

±9799 ±2749 1~0 
4~±9 4~~9 ~0 
h±9 47+9 4.30 
~6729 687+9 61.20 
h±9 h+9 4.30 
47±9 47'79 4.30 
4d9 h1l9 ±_-_~.2. 
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CllloL·ide 
Chrcmium 
Chrnmiu~ Hex2vaJcnt 
Cobalt 

-800-

Chemical oxygen Uemand (COD) 
Color (2 tests - pH ddjusled) 
Co).lper 
Cyanide 
Fluo1·1de 
lrOll 
Lead 
L~ tlll'.illl 
Magn~· :-" 1 um 
Mnngan.-_.se 
Merct!l"Y 
ME'rCLtry ;Ji qes tion 
~IC>tal" Concetl'trat.t.Jn (per sample) 
Met~ls L~~estion (except Mercury) 
MeL:tls scan 
Mol_ ybd.:'cum 
NickeJ 
NltrFtte 
Nitrogen KJeldahl 
Oil and Grease 
O~tho-Phosphor~s 
PCB 
PCP 
Pet::•o leum 
pH 
Phenols 
Total-Phosphorus 
Potassium 
Presumpt1ve cy3nide 
Purgable organ1c 
Selenutm 
S1l.i.c.=t 
:~ilver 
SJdium 
Speclflc C01.Juctar.c~ 
Strontium 
Sulfate 
Sulfide 
Tin 
Total Suspenc~ed So Lids 
Turbidity 
Vanadium 
Zinc 

~3-,-:;<8 

.:t-,-~8 

'-'0.-,-~9 

4-,-l-8 
4&-,-?fl 
.j,'f-,-1,)8 

4-,-±fl 
b'-h-48 
±3-,-9'-J 

4-,-l-8 
4d:8 
4-,-±8 
4-,-Hl 
•h±9 
8-,-38 

5&-:-89 
~-,-49 

9-,-~8 

3-,-88 
4-,-Hl 
4-,-!8 
s.,.,;g 

±'l-,-:;<8 
3ih:I:Q 

.:;.,.gQ 
:;<8-,-58 

±92 ... 58 
:;<8-,-58 

±-,-48 
8~ ... 38 
i:Q-,-3:8 

4-,-'J,Q 
:;<-,-88 

8.,.,..,8 
:1:8-.98 

4-,-t8 
"-,-tf! 
4-,-hl 

ih·l:ll3 
'h±fl 
9-:-38 

es.,."g 
4~~e 

:1:4-,-~<,; 

4-,-59 
4d.9 
4.,-J.g 

Pest1c1des (Li~dane, Enar1n, Toxaphene, 
!1etL'xycl,lot· J - first analys '~ per sam;;le :;<g.,.>,g BS-,-38 

76.80 
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ee1ch additional analysis per sample E.-.49 

Herbicides (2,4-D, Silvex) - first analysis 
per sample lwa~ss 

1:ach (:tddi t~iona.L analysis pel sample 

Tot~l organ1c carbons (TOC) 

Total nrgan1c halogens (TOX) 

+~-t li!__2 The fees specifled in subsecti.o"s ( l) through 
ffH ( 7) of cchis rule may be lowered by the department of 
11eal th- c,nd environmental sciences when larger batches of 
samples warrant lcwer fees. 

::. No comments or test-i.mony were recE..ived fron1 anyone 
other thflll Yvonne Sylva, admuustrator of the department's 
Managecment Services Divislon, who noted that the orig1nally 
proposed fee schedule was based, 1n part, upon an average 
labor cost, whereas recalculation of the actual cost of each 
1ndiv1dual tecot, taking into account the skill and salary 
level of the person who would actually be assigned to do the 
particular analysis in ques1:10n, allowed a reduction in the 
proposed fee in most cases. She therefore proposed a revised 
fee schedule based upon the actual cost of conducting each 
individual test, which was adopted by the board. 

/ 

/ 
~~ I ·· 2~ By_ ; f-• / '/~' · '·c J·" • 

JOHN J _ .i3RYNAN, M . , Du"ector 
Department of He lth and 

Environmental Sciences 

2ertifi.cd to the Secretary of State __ .;:J..:u'-'n,_,e'--"l-__7'-''---'l"-9,_2::...::_5 __ _ 

Montana Administrative Register 12-6/27/85 



-602-

BEFORE THE BOARD OF LIVESTOCK 
OF THE STATE OF MONTF~A 

In the matter of the adoption ) 
of an emergency rule pertain- ) 
ing to a brucellosis test per-) 
formed on livestock before ) 
they are moved or sold in ) 
Mont~na. ) 

) 

TO: All Interested Persons. 

NOTICE OF THE ADOPTION OF 
AN EMERGENCY RULE WAIVING 
IN FLATHEAD COUNTY THE 
REQUIRED BRUCELLOSIS TEST 
ON CATTLE BEFORE CHANGE 
OF OWNERSHIP OR MOVEMENT 
WITHIN THE STATE. 

1. On October 4, 1983, and No•Jember 21, 1984 the 
Board of Livestock took emergency action for economic 
reasons to the livestock industry, eliminating intrastate 
change of ownership and change of movement testing in the 55 
counties recommended for USDA recognition as a brucellosis 
"FREE" area. This change relieved cattlemen of the economic 
burden of testing, which had cost upwards of 15 million 
dollars in eight years. 

According to federal regulations, before an area may be 
grant.cd a federal classification of BRUCELLOSIS "FREE", it 
must have had no known natural brucellosis infections for 12 
months or longer. 

~lantana was subsequently granted federal dual status 
brucellosis recognition, with 55 counties "FREE" and one 
county "A". This recoqnition then eliminated the test 
requirement for both interstate and intrastate sales. 
Hontana has now been notified th<>t effective June l, 1985 
Flathead county was accepted for inclusion in the federally 
rec-ognized "FREE" area. Continued requirement of 
brucellosis testing 1n th8 proposed B~UCELL0S!S "FREE" area 
would therefo:::-e be an unneccssc.ry economic hardship. 

The Board of Livestock finds this matter to be an 
economic emergency, and in the interests of eliminating or 
preventing a peril t0 the welfare of t.he cattle industry of 
Hontana, and in order to allow cattle producers in the new 
''FREE" area the same economic relief being enjoyed by 
producers in the 55 county area, the Board of Livestock 
proposes to take emergency action. The Board can, by their 
action of dropping test requirements in Flathead county 
relieve these producers of the economic burden of meeting 
change of ownership and change of movement brucellosis 
tests. Therefore, for the reasons stated above, the Board 
of Livestock intends to adopt the following emergency rule 
removing the test requirement. 

Montana Admlnistrative Register 12-6/27/85 



The text of the rule is as fcllovs: 

32.3.•i07A CHANGl~ OF OWNERSHIP TEST (l) In the county 
of l',telt,"h-1!;;.., (none as of June 6, 1985) before owner•ohip of 
animal" listed in (2) is changed or before the animals are 
moved to Montana premises located in a Class Free area they 
must undergo an official test for brucellosis and must be 
determinf~r1 Pegative. The test must he performod not more 
thctn 30 days prior to the date they are sold or moved and 
the results must be entered on a department official test 
form. 
( 2) • 
( 3) • 
(4). 

AUTH: 

Remains the sarile. 
Remains the same. 
Remains the same. 

Rl-2-102, 81-2-103 !!CA lHP: 81-2-102, '1C/\ 

The emerger:cy ctction lS effective .:'unc' 6, 1985. 

By: 
GRAHAM 

xecut1ve Secretary to Doard of Livestock 

Administrator & S~ate Veterinarian 
Animal Health Division 

C~rti11cd to the Scc~ctclry of Stk~t.c June fi, l9R5. 
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BEE'CRE Tf!B DEPARTI'IENT OE' P.E'lEN"E 
OF THE STATE OF MCPTAPA 

TP THF MATTFR CF THE ADOPTTON) 
of ru~cs to implement the 
Video Draw Poker r~~chine 
Control ~aw of 1985. 

NOTICE OF THE AI'OP'l'ION OF 
F!""FRGFNCY RPLES 

TO: All !nterestc~ Persons: 
1. Statemen~ of reasons for emergenc,:: On ~ay 13, 1985, 

the Governor aigned House Rill No. 236, which enHcted the Video 
r:raw Poker l~~ach:i.ne Control Law of 19f5. Fouse Pil~- No. :236 
makes the use of certain spec'~ic types or virleo draw poker 
machines legal in ~ontana ane provides for ~ license fee, a part 
oF which ,.Jll he apportioDed to thP lccal governing entitv c~ 
the countv, c~t~·, or town i~ which ~he ~?chine is located. 
House Pill-No. 73~ is effective July J, 1985. 

The Gepartmo~t of Revenue is required hy Rouse Bill No. 23E 
tc adop~ ruJcs to administer and enforce the provisions of the 
law. 'llhe Departmeut has had 1 nsufficiei1t time betweC!l tlle close 
of the legislatj.ve session and the effective da~e of the law to 
promulgatL permanent rules. The ~ontana Adrn~nistrative Proce­
Ou.re P.c7:.' s provisions fnr promuJ gating administratj ve rules 
prevents the ~~option of permanent rnles before August 19, 1985. 

The '"Jepartment fines that the l~ck of permanent rules 
between the effective date of the la1.: <>Nl the adoption of perr:1a­
nent ru 1 Rs poses en i.mminent peri 1. to pub1l.c health, safety, and 
wel:"are. The Department therefore adopts these ru'es as emer­
gency rules 1n order to protect the hea.l th, sa fet v, and welfare 
of the public, to prevePt economic hardship to potential licens­
ees and loral governments, and to provide the video draw poker 
machine industrv with quidelines in this new area of law. 

Permanent. roles wil.1 he promulgated bv the Department at a 
later elate with cppcrtunity for public com111ent and a public 
heari r.g. 

?. The emergency ruJe~ as adopte~ provid~ as follows: 

PULE I STATE"'ENT OF DEPJ:.P.TMENT PQI,JCY The pnblic health, 
safet·;-:-;-a-rd weJ ""tne, is the pr~mary con.:-dderation ir. proroulgat­
ina e!cc~ro1,ic video draw raker machine ru]es and s~R]l continue 
to. be the primary consideration in their application and 
enforc~ment. 

AUTH: Sec. 7, Ch. 7:00, L. 1985~ Il"P: Sec. 7, Ch. 720, J,. 1985. 

RULE II DEFINITIONS (1) ~~ used throughout this chapter, 
the following definit1ons anply: 

(a) "Act" r.,eans the Video Draw Pol: or l"achire Control Law of 
1985. 

(b) "Applicar.•'' r.e~ns any person who has npplied for or is 
about to apply for a licc~se for a video draw poker machine. 
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(c) "Draw poker" means a game of poker in w~ich ea~h player 
makes a wager, then is ~ealt 5 cards. After the initial deal, 
the player may raise his wager (if that option is 2vailable), 
discard one or all unwanted cards and then receive in return 
that same number of cards prior to playing out the hand. 

(d) ''License~ means machine lice~se. 
(e) "Machine" means an electronic video draw poker device 

(as defined in the act) or any other electronic or mechanical 
device which simulates thP. game of pokP.r. 

(f) ''Machine license'' means a license isst1ed by the state 
of Montana which authorizes a specific machine to be operated as 
an electronic video draw ooker machine. 

(g) "Simulates the game of poker" means plays by or mimics 
the generally accepted rules or methods of any of the various 
card games known as "poker", whether rlayed against another 
player or the house. Methods include, but are not )imited to, 
symbols used for or in place of imac;c<. of playing cards, 
description, and wagering techniques. For purposes of this 
definition, a determination that a machine plnys the game of 
poker is not solely based on the name of the game. 
AUT!l: Sec. 7, Ch. 720, L. 1985; IMP: Sec. 7, Ch. 720, L. 1985. 

RULE III APPLICATION FOR LICENSE, LICENSE FEE, AND LICENSE 
(1) An application to license an electronic video draw poker 
machine must be submitted to ':he video dra« poker program of the 
department of revenue t1pon forms prescribed by +he department. 
The application is not complete unless it is dated and signed by 
the applicant, and contains all information and statements 
required by the departrn~nt. 

(7) A separate application must be complete<1 for each 
milchine. 

(3) The license fee required by section 10, chapter 7,0, L. 
19 8 5, musl accorupany each license appl icat jon. 

(4) (a) A machine licensed under section '7, chapter 770, L. 
1985, m\lst comply with all reaui red specifications in these 
rules ana the ac~ e>-~ept section 3, subsections 14) (J), (k), and 
(oj, chapt"r 720, L. ]985. 

(b) Jl. license issued under sect.ion 12, chanter 720, L. 
1985, will be issued for one year ~rom the date of issuance. 

(c) Further licensure of a machine licensed for one ''Bar 
under section l?, chapter 720, L. 1985, requires adding· ~he 
ticket voucher printer require~ at section 3, subsections 
(~) (j), (k), and (o), chapter 720, L. 1985. 

'5) A machine licensed under section 10, chapter 7?0, L. 
1985, must comply with all specifications of section 3, chapter 
7?0, L. 1985 of the act and these rules. 
AUTH: Sec. 7, Ch. 720, I .. 1985; IMP: Sees. 7, 8, and 10, Ch. 
~70, L. 1985. 

RULE !V PRORATJm' OF' LJCENf<E FEF 
state the month the <'lectronic video 
.i.ntenCed to he pJ aced in ser:,ice. 

(J) An applicant must 
draw poker machine is 
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(:') ':'he license :Cec paid must be equal ~o the number of 
rnm,ths remaining in the '~; cense year mul U pl iec by n ?5. The 
license ~rear commences Julv l antl expires at mirlnight of ,Tune 
30. 

(3) ~10 proration is allowed wrd.ch would cause the licenEe 
to expire before ~nne 30. No license shall he issued for a par­
tia1 year rr seasonal period w~Jch expires before June 30. 
AU"~'f-1: Sec. 7, Ch. ':'20, L. 1985; IMP: Sees. 7, 10, Ch. 720, L. 
198 5. 

RUlE V REFUND OF LICENSE FEE R~fund of a license fee will 
be allowed only if the ~pplication for license js denied or 
\~ithdrawn hefore issueDce of the ljcense. No Jicense fee, in 
11art or whole, will be refunded after a license i.A issued, 
reqareless of whether tl1e 1irense is used after issuance. 
All"'h: SeC". 7, Cr .. 7?0, I.. 198S; !~!': Sees', 10, Ch. 770, I.. 
l9L S. 

PULE VI DISTRIBUTION OF LICENSE F'FE TO J..OCAI, GOVFHNING I'ODY 
~'he department shall pay quarterly t0 each treasurer or the 
local governing body the proportion of the license fee provided 
by section 10, subsection (2), Chapter 720, L. 1985. 
AUTII: Sec. 7, Ch. 720, L. 1985; IMP: Sees I, 10, Ch. 720, L. 
1985. 

F'.UTJE VII ISSUANCF: OF LICENSE DECAL (1) Upon approval of an 
app'.ication and payment of a license fee, the department will 
issue a license decal. 

(2) The licensee must affix the license decal to the machine 
cabinet as instructed by the department s0 th8t the decal is 
visible and easily read. The machine may not abut another 
machine, wall, or other obstruction which would obscure a per­
son's ability to see end read the license decal. 

(J) The license decal must be affixed to a machine before a 
~achine is rlaced in service. 

(4) A license decal may only be affixed to the machin~ 
licensed and is not transferable to any other machine. 
1\UTH: Sec. 7, Ch, 720, L. 19~5; HlP: Sees. 7, 10, Ch. 7~0, L. 
1985. 

RULE VIli AUTHORITY TO OPERATE (1) When teu\porary authori­
ty to operate an establishment licensed for on-premises consump­
tion of alcoholic beverages is granted by the department of 
rcver.ue, liquor division, pursuant to§ 16-4-404(6), 1'\CA, and ARM 
42.12.c08, the recorded owner of the alcoholic beverages license 
in transfer remains responsible for the legal operation of elec­
tronic video draw poker machines licenEed under his name until 
the day the alcoholic beverage license ~ransfers to the new own-
er. 

(2) Issuance of temp0rary authority to operate does not 
entitle the recipient of that authority to be a licensee under 
the act. The person issued temporary authority must apply for a 
machine license. The application shall not be approved untll the 
alcoholic beverages license transfers fr0m the recorded owner. 
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(3) Th~ licensee ~ay permiL the person issued temporary 
authori t'.' to manage the licensee's machines pending transfer of 
the alcohulic beverRges license. However, the licensee remains 
responsihle for the legal o~eration of a machine and the parson 
issued te~porary authority mav onlv act as the licensee's agent. 
AUTH: Sec. .. Ch. 720, J .• 1985; TJ'v:P: Sees. ""' 1 8, }0; Ch. 720, 
!.J. 1 08'5. 

RlTLE IX IICET\JSE NOT TRAN~FEFI\ELE (l) A license to operate 
an electronic vi~ec' draw poker machjne js only valid for the 
1icePsee and ~he premises i~~ntifi~~ on the lic~nse applicatior. 

(2) licePse is furt~er restricted to th~ particular 
nic!chine appr0ved by the dcpar~ment an~ identi~icd nn the license 
application. 

l3) ~ !icense issu0d pursuant to the act an~ these ruJes is 
a privilege and not personal property. 

(tl.) P rncichine n,.1v :r.ot be mol . .,.od from a licens-f?e 1s establish-
ment and p]?ccd in ser~ice a+: another establishment:. unJf?s:s appli­
cation is m;.Ce for an electronic ·,ri_c:co Craw pol:.~r machine ~iceP.se 
desc1 :Lbing the ne•:.:' locu.tj_on, tJ1e mach if'~ , ~ inspectE.'d, the 
licensP f0e is paid, dnd ~ n~'~ l1ce~se is ~ssued. A new ~icense 
i3 requjrcd e~en if a m~chine has a t·urrent, tJnPxpjred l~.ccnse 
-For the formet· location. 

(5} I~ a machine is dest~oved and then replaced b~; 2 newly 
licensed machi~e, tl1e unused portion of the fee pai~ on the 
destr0yed machine will be acplied as a credit to the ~Pe ~ue on 
~he replacement machine. Th;2: department may require proof of 
destructinn before credit is n~plied. 
AUTH: Sec. 7, Ch. 720, I.. 1~85; IMP: :Oecs. 7, B, 10, Ch. 7c0, 
T'" 1985. 

PULE X F.XPJRI\TIOF -- PENEW.z>J, OF T.oiCENSF ( l) ~ l l. ! i ccnses, 
except ljcenses origirtaJl~, jssue~ 11nder section J7, chapter 720, 
L. 1985, expjre at midnight of Jur1e ?C. 

(~) Pn app]jc~tion for a new l]cen~0 ~ust be submit~ed t0 
the video o~"iJW poker pro<;_Tram of t_he department up0n forms pre­
scribed by the fcpartrnent, tbc licrrse ~cc p~id, new 1 {cense 
issUt""d, af"J_C a r,ev: lir._:t_r;~,,c, decal af"~--~:.:eC tc .:..he rr.ac~inc !;cfore a 
previousl:' .l i.censA-c, machine r1ay ht cperntrr"'! ;~·'"" er midniqh+-_ of 
,'une 30. 

(3) 'I'h€ rlcpar+-mP.~+- ~,,~~ 11 co:""l~.::ider the ~arr:e cr.iter-iil icy 

renewal of Jicen~e a:! ~nr ~he origin~~ issuance 0~ license. 
FaiJure tc satisfy ljccrsing criterin cc~tained in the act ~nd 
tchese rules rc,Cl:.r result in denial of rc::r.('V!aJ of Jjccnse. 
Pf1TH: Ser. 7, Ch. 7?f"J, ·L. 1ne~~ -r:~1P: fees. 7 , ln, ('h. 7?0, T.-. 
196 c·. 

RULE XI LJCENSEE BUSINE55 PP'~TJONSHJPS IJ) The depar·~ent 
may deny an app1i~aticn or revoke, suspend, restrict, or limit a 
license or approval of a machine when it finds tha~ 2 hus~nass 
relationship between a Jiconsee and ano~her p~rsnn nr businese 
entity is unsuitable nr endange1~ the health, safetv, or welfare 
of the citizens of this state. in determining the suitability cr 
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0lher persons or business entities in a business relationship, 
the ~cpartment may consider the person or business entity's: 

(a) general character, incluc i ng honest~· ""'' integrity: 
(b) financial securl~v and stability, competency, and busi­

ness experience in the capacity of the relationship; 
lc) recorJ, if any, of violations which may affect the legal 

and proper operation of R machine including a violatj_on affecting 
another licensee and any violation of the laws of this s~ate, 
other states, ~n~ countries without limitations as to the nature 
of the violation; 

(d) refusal to provide access tn records, informa~ion, 
Pquipment, or premlses to the department or peace officers when 
sut~h access is reasonably necessary to ensure or protect p11b!ic 
health, safety, or welfare. 

(2) The licensee remains responsible for the legal operation 
of a machine and is liable +or any violation invoJ~~.i.ng a machine 
or its opcrat1on. 
1\UTH: Sec. 7, Ch, 7:·o, L. 1985; JMP: Sees. <, 11, Ch. 720, L. 
1985. 

RULES XII LICENSEE QUALIFICATIONS - DENIAL OF APPLICATION 
NONP.ENE\oJI\.L OF LICENSE FAIR HEARING -- cTPDlCI!IL REVIEW ( 1) 

When the departmEnt's video draw poker program denies an applica­
tioil for license or renewal of license, the applicant may request 
a f<tir hearing. Upon the department's receipt o:' written 
reouest, a fair hearino shall be conducted in accordance with the 
provisions cf the Montana Administrative Prncedure Act. 

(/.) P,dministrative procedures conducted by the department 
are subject to judicial review in accordance with the provisions 
of the Montana Administrative Procedure Act, title 2, chapter 4, 
part 7, MCA. 
AUT!!: Sec. 7, Ch. 720, L. 1985; IMP: Sees. 7, 8, 10, Ch. 720, 
L. 1985. 

RULE XIII QU!l"RTERLY REPORTING REQUIREMENTS Licensee quar­
terly re~ort1ng requirements are as follows: 

!11 For o=ach machine t!·.e licer.see cr his representative rr.ust 
file w' +i1 the ,1,-,rart~r.ent a au"rterly vi dco draw poker machine 
meter report signed by the licersee, The forms frescribef and 
supplied bl the department require readings from the mechanical 
meters as required by section (3), subsection (4) (l), chapter 
720, r.. 1985, and the electronic meters as required by section 
(3), subsection (4) (m), ch~pter 720, L. 1°85. The report will be 
used by the derartmen~ to verify the winning percentage of the 
machine as required by section 4, chapter 720, L. 1985. The 
following requirements appl'·: 

(a) the report rollst be deli\ered to the department of reve­
nue, video draw rnker program, Mitchell Building, Helena, Montana 
5962C, cr bear a United States poc.tal service postmark not later 
than midnight of the 15th of each month following the quarters 
ending March 21, June 30, September 30, and December 31 of each 
calendar year: 

Montana Administrative Register 12-6/27/85 



-809-

(b) the met~r reading must be ~aken and recorded for the 
report within 7 days of the close of the licensee's last ~ay cf 
hus~ness in the reporting quarter; ~ne 

(c) the report. l!" due on each machjne after it has been 
license~ regardless of whether the mach~ne was in use during a 
subsequent quarter of the licensed year. 

(2) If a ~icensee leases, rents, or shares machjne owner­
ship, or a ntacbine's revepues with another person or husiness 
er.tity, the licensee or his representative must provide upon the 
same form prescribed bv the departrent in subs~ction (1) above, 
quarterly information for each machine as follows: 

(a) full identification including name, address, and social 
security number (or feder'll identificat-ion nuiPber) of all persons 
or business entities involved in the abovP-mentioned business 
re2.ationship: 

{b) percen~?nes of par~icipation ~n w8chine jncome by each 
person or busire=::s entity inYolved in tbP atcve-mer..t~_cned Dusj­
ness ~elationship; and 

(c) specific machine income (total 
paid to players wi t.hout adjustment f.or 
received by each person or business 
above-mentioned business relationship. 

collections less amounts 
e~penses) paid to or 
entity involved in the 

f'l1TH: Sec. 7, Ch. 720, L. 1985; !!!P: Sec. 7, Ch. 770, L. 1~85. 

RULE XIV RECORD RETENTION REQ\TIREMENTS Recorcl require-
ments are as follows: 

(1) ~achine operation records must be maintained ~nc made 
available for inspect!on by the department upon request. The 
records must provide all necessary information the department may 
require to e~sure operation of machines in compliance with the 
law. 

(2) The records must, but are not limited to, include: 
(a) the accounting ticket provide~ by section 3, subsection 

(4) (o), chapter 770, L. 1985, and corresponding license<= records 
containing the performance synopsis of the machine; 

(b) the auditor copy of the printed ticket voucher as pro­
vided by section _i, ~ubsection (4l (k), chapter 720, L. 1985; al"d 

(c) in the event a licer,sed mac:>inc cuolifies as a used 
video machine which will not require the ticket copies, records 
and books necessary to provide the performance synopsis of the 
machine. The information shall be obtained from the electronic 
and mechanical meters required by section 3, chapter 77.0, L. 
1985, and must be recorded each time the cash areo js accessed. 

(3) The licensee's records required by this rule must be 
maintained in the state of ~ontana by the licensee or his repre­
sentative for a minimum of 3 years. 
AUTH: Sec. 7, Ch. 720, L. 1985; IMP: Sec. 7, Ch. 720, J., 1985. 

RULE 
Detailed 
required 
provided 
r~quircd 

XV GENERAL SPECIFICATIONS OF VIDEO DRAW POKER MACHINE 
specificat1ons for video draw poker machines are 
by the department in addition to those specifications 

at chapter 720, r.. 1985. Such specifications are 
to ensure the legal operation and ~ntearity of each 
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mach; re 2rr~ provj de the depar~mert with methods to monl tor the 
machines. 

( J' All. hard>rare and software modific"ations made to a 
licensed video draw poker machine must be submitted to the 
cepartment for apprm·al prior to installation. 

171 The department may revoke, suspend, restrict, or limit 
license or approval <"It any time when it finds that any machine or 
machjne component does not comply with statutes and rules govern­
ing elc~tronic video draw poker machines. The department may 
also revoke, suspend, restrict, or limit the licenses or approval 
of other similar model muchines or machine components in use in 
thee state. 
PUT!!; Sec. ; , Ch. 720, L. 1~85; IMP: Sec. 3, Ch. 720, L. 1985. 

RULE XVI FARD\'IJl.RF SPECIFICATIONS A vi<1eo draw poker 
machillt: must include the fo} lowing h(:.:;dware specifications; 

Ill All electrical and mechanical parts and design princi­
ples shall !allow acceptable industrial co~es and standards in 
both desian and manufacture. 

(2) A video draw poker machine shall be clesigned to ensure 
that the plaver will not be subjected to any physical, electri­
cal, or mechanical hazards. 

(31 A machine shall be equipped with a surge protector that 
will feed all A.C. electrical current to the machine and a bat­
tery backup power supply to maintain the accuracy of all elec­
tronic meters displaying information required by the act and 
these rules during power fluctuations and loss. The battery must 
be in a state of charge during normal operation of the mcchine. 

(4) The design of a machine shall ensure there are no readi­
ly accessible gilme function relate<1 points which would allow any 
input and that there is no access to input or output circuits 
unless it is necessary for the proper operation of the machine. 

(5) The nonresetable mechanica 1 meters required by section 
3, subsection (4) (1), chapter 720, L. 1985, must meet the follow­
ing specif~catio~s~ 

(a) either the meters must be located su they cnn Lc viewed 
and read externallv from the front of the machine or the keys to 
the cash area must be inunediately available at the licensed prem­
ises; 

(b) the meters shall be situated in a left to right or top 
to bottom configuration according to functior and visibly labeled 
?.s follnws: 

(i) coins in; 
(ii) credits played; 
liii) credits won; 
(iv) credits pai<1; and 
(c) thE mechanical meters shall be manufactured in such a 

way as to prevent access to the internal parts of the meter. 
(6) The department may require and provide a validating 

identification sticker to be attached to •he mechanical meters to 
verifv the meters are assigned to a specific licensed machine. 

17) A machine must have a separa~c and locked area for the 
logic board and software as provided by section 3, subsection 
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(4) (g), chetpter 720, ;:,. 19~5. The dep~rtmer>t must be dlloweC:: 
immediat.f' access to this loclce<' area. Jlccess may be p1ovidecl bv 
retain~r,n ~ kc~' for the locked area immecllately avaj_lable at the 
Ji.censed premises. 

(8) The ticket prir:+.ing roechanism pro~ridcc1 jn section 2, 
subsrction (4) lj), chaptt>r "720, r .• 1985, must be loc?ted in the 
lo~ked logic area tG ensure the safekeepira of the audit copy 
provided b~· section 3, subscctiC"'n 14) (k), chapter 720, r.. 19~5. 

~he printinq mechanism must pro~uce 3 rrintc~ original an~ 2upli­
cate that will remain lc·gible throughout the retention period 
reouired by these rules. 

(9) The logic and printer !nterfnce boards shall he mounted 
within the logic area so they are not visible upon opening the 
Jogic area door. 

(10) t. ~:achine musl have a nonremnv~ble identification ~evice 
external!~ at~ached to the rnachine which shall include the fol­
Jowing in}ormation a~out the machine: 

(a) manufac~urer; 
(b) ser:Cal flt:mber; 
(c) ~cdel or make; aPd 
(d) anv other information required by the department. 

(11) Th~ logic board muse huve a unique sf'rial number that 
n~~~ be used to 1dentify the toard for a~proval and inspection 
purposes. The serial number ~hall be in 10 symbol configuration, 
The first 4 symbols shall identify the man••facturer and the last 
~ symbols sh<tll identify the board. 

112) (a) The electronic meters provided in section 3, subsec­
tion 14) (m), chapter 720, L. 1985, ~hall be able to maintain 
totals no los~ than 8 digits in length with the exception of the 
following which shall be at least I digits in length: 

( i) one pair; 
( ii) two pa: r; 
(iii) three cof a kind; 
( iv) straight; 
(v) flush; 
(vi) full house; 
(vii) fuur of .:~ kind; 
(viii) stra1-g11t flu5h; 
lix) five of a kind; and 
(x) errors from the lngic Leard random access roe~nrv. 
(b) Jn addition ~o the above tctAls, the 01ectro~JC meters 

for all machines not licensoco under :;ect icn 12, char:.•:J: 720, J .. 
1985, must keep 2 additio~al ( digit totals: 

(i) the number of times the logic board wa• accesse~; and 
(i1) th~ number or times the cash area was ac~essed. 

(13) Printing of all totals from the electrcnic ~etcrs shall 
occur automatically, by means of a switch attach~d to either the 
door or tho> lock for that door each time access to e!.ther the 
logic compartment or the cash area occurs. 

(14) Any necessary resetting of electronic meters shall be 
done in a manner that is easil:r verifiablE by the department. 

(15) The face of each machine shall be clearly labelled so as 
to inform the public that no one under thE ~S8 of 18 y~ars is 
allowed to play. 
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(16) The printer mechanism shall have a paper senstng device 
that will prevent play if there is insufficient paper to print a 
ticket for a customer or an audit ticket. Upon sensing a "paper 
low" cr ''p;=:tper out" condition, t.he machine must display a message 
to that effect on the monitor. 
AUTH: SP.c. 7, Ch. 720, L. 1985; I~iP: Sees. 3, 4, Ch. 720, L. 
1985. 

RULE XVII SOFTWARE SPECIFICATIONS A machine is required to 
possess software spec~fications that enable it to play the game 
of draw poker with the operation set forth bv section 3, subsec­
tion (4), chapter 720, L. 1985. The software logic must have the 
following characteristics: 

(1) The logic of the program must not intervene in anv way 
with e::pected random play. 

(2) The random numher selection process shall conform to an 
acceptable r~ndom order of occurrence and uniformitv of distribu­
tion. 

(3) The deck of car~s used muRt consist of 52 standard play­
ing cards. Jokers may also bE used as long as the payback odds 
are set to meet tr.e 80% minimum payoack. 

( 4) After the shu fPc and before the deal, the deck is to be 
fro7en, with all cards used !cr play taken in order from the top 
of the deck. For the initial 5 card deal, all possible 5 card 
combinations from the original playing deck must have equal prob­
ability of being dealt. All uPused cards must have equa~ proba­
bility of replacing discarded cards. 

IS) The logic must be programmec to have an identifiable 
routine that: 

(a) shuffles one deck of cards after each hand by using a 
random number generator; 

(h) deals the first 5 cards from the top of that deck; and 
(cl replaces discarded card~ with remaining cards in that 

c.eck starting with the ~.ixth card and drawing any additional 
cards in the order of that deck. 

16l Jf there is a distinction made for payo~"' purposes 
bet\\reen a strcdC"ht flush ond a rovnl flush, provisions must be 
made in t~e electronic meters tc track those totals separately. 

(7) Any variable date, e.g., location name at top of displal' 
shall no• reside on the PPn~ ~odules that contain the poker pro-
gram. 
AC""H: 
1985. 

Sec. 7, Ch. 7 20, L. 1985; JMP: Sees 3, 4, Ch. 7/0, r 

P.ULE 1-:'.'III £0FTFI\RE H!FOP.MATION TO BE PROVIDED TO THE 
DEPARTMFNT A licensee may be regu""lrec'- to prov1ae i.nformation to 
the department necessary to ensure the machine's software and 
logic are in compliance with the ~ct end these rules. The infor­
mation mav be provided d~rP~tly by the licensee, the distributor 
or the manufact\\rer of thf' machine. The information shall 
include, but not be l~mjtcd to: 

(1) all tech!1ica1 manuals, instructions, wiring, and logic 
ciagrams for the machinE; 
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12) all microprocessor manuals; 
(3} all source :!.istinos, includins proqrarnrner•s comments, 

enc flow charts for the poke~ progr2ms and printer routines; 
(4) a hexanec'mal dump of all compil<'r' programs; 
(5) model PP.OM's containing com~'lec poker programs, charac­

ter sets, includirg t~ose that may ~eside or ~he printer inter­
face hoard; 

( 6) access to a compiler for the progrnruninq language used 
if the department is unable to compile the proaram with the 
equipment it has available; 

( 7) the a~god t.hm for the random nur.JJer <Jene,ator along with 
n written description; 

18) a photo or dra~1ing of the display whicn sho<>·~ all set.up, 
test mode~ with detailed written descriptions and irotructions; 

(9) a listing of the payback values and the probabilities of 
The ou-tcome of winninq hBn~s :':or the proc:n::·~m 1 og:i C"' 1~::-ecl: 

flO) the schedule of proposen payout odds and overall pevback 
percentage; 

(ll) tabulat~d results of 5 separate simulations of not less 
than 200,000 hands of poker using the poker program; 

(12) instructions on t~e means, including assumptions made, 
by which the simulations in suhsection (11) were created so the 
department can verify the simulation results: and 

(13) a description of the methods of «ll testing criteria if 
performed and the results of the tests for the following: 

(i) random ·nu~bec generator; 
(ii) electromechanical interference; 
(iii) radio frequency interference; 
( ivl -FCC stendards; 
(v) A.C. line noioe; 
(vi) static electricity: and 
(vii) extreme temperature conditicns. 

AUTH: SP.c. 7, Ch. 720, L. 1985; HIP: Sees. 3, 4, 7, Ch. 72(), L. 
1985. 

RULl: XIX REST:liCTIOHS ON OPTIO:lAL GAME FORMAT OR FEATURFS 
11) A machine shall oniy offer the game oi dra~ poker as provid­
ed by· the act and these rules and shall not offer any other game 
or variant W'hich will award free games or credit" that may be 
redeem6!d by a player. This restriction applies to bonus, pro­
gressive, or any other means of awarding games or credits which 
dev.iates.'from .the award of games or credits for a winning hand of 
draw poker. 

(2) The department shall determine what optional features 
may be allowed and such features must be approved by the depart­
ment prior to inclusion in a me.chine' s game format. 
AUTH: Sec. 7, Ch. 720, L. 1985: J~P. Sees. 3, 4, Ch. 720, L. 
1985. 

RULE XX PROHIBITED MACHINES (1) Any machine includinq 
amusement mach!nee wh1ch, 1n substance, simu2~tes the 1amc of 
poker without conforming to the requirements of the net and is 
placed in service for play by the public is prohibited. The 
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rr.achine is subject to iM111ediate seizure and deEtruction in accor­
dance with the provisions of §§ 23-5-121 and 23-5-122, MCA. 

(2) Any person who owns or operates a machine described in 
subsection (1) is in violatic~ of the act, these rules and title 
23, part 3, MCA. The civil and criminal penalties provided in 
those titles shall applv. 
AUTH: Sec. 7, Ch. 720, r, 1985; HIP: Sees. 3, 4, 5, 7, 11, Ch. 
720, L. 1985, 

PULE XXI POSSESSION OF UNLICENSf:D MACHINES BY MANUFACTURER, 
SUPPLIER, DISIRIBPTOR, OWNER, OR REPAIR SERVICJ: A manufacturer, 
supplj er, distributor, owner, or repair service hlav possess <:>r 
own unJicensed machines, logic boards, meters, and machine compo­
nents which conform to the statutory requirements and rules 
r~·lating tc e 1 ectronic video draw p0ker machines. Such machinas 
possessed or owned mdy not be opernted except wheP inspected, 
l~c0nsccl, and place~ on a ljcensee's premises. 
AUTR: Sec. 7, Ch. 72(}, L. Jq85; I''P: Sec. 7, Ch. 720, L. 19e5. 

RULE XXII LOCATION OF MACHINES ON PREMISES (1) An elec­
tronic video draw poker machine must be placec in such a manner 
that: 

(a) each machine remains within the sight anc control of the 
licnnsee or emplovees of the licensee; 

(b) each machine is secregated from amusement machines in 
SUCh B manner that R minor WhO tries to play a machine is immedi­
ately oLservec by the licensee or the licensee's employees; and 

(c) public access is, to the greatest extent possible, lim­
ited to persons over the age of 18. 

(2) IF a licensee's premises are operated in conjunction 
with another business, a machine must be confined to that part of 
.:he rren1i:::;es that is t-..sed prirr.arj ly for the consumpt.jon of .4lco­
holic b"verages. 
AUTf': Sec. 7, Ch. 720, L. 1~85; IMP: Sees. 7, 9, Ch. 720, L. 
1985. 

RULE XXIII CONDITIONAL APPROVAL OF VIDFO DR"W POKFR 
1-'JICHTNES FY DEPARTMENT (1) The department may c-oncitionally 
approve specific models of machine~ based on ~ts flndinq thAt +he 
machines conform to thP ~ct and these rules. 

(a) Final approval of <'a,ch machine is require<'! even iF a 
machine has been conditionally approved. 

(h) Conditional or final approval may be wi+hclra~·n b~· t.he 
depart~ent subsequent to finding that a machine does not conform 
to specifications, including new or revised requirements that 
cci rfpr frorn those in effect at the rime conditional or final 
approvaJ V7~S aranted. 

(2) Approv~l includes inspection of +he hardware and soft­
ware and all information pro"ided to the department und<>r rule 
XVlll to ectermine whether a machine meets all requiremPrts nf 
the act- anu these rules. 

(3) The department may accept shipment of ~ machine cor the 
purpose of providing conditional approval of that particular make 
Gr mcdel provided the following conditions are mel• 
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(a) the department will not hP responsible fnr any purchase, 
shipping, or bundling charges; 

(b) all the information required !.n rul<"' XVJJl must accompa­
ny the machine; and 

(c) prior to shipment, the Cle10artment approved ~ncp shipment 
o: a machine for scheduled testing and approval. 

( 4) New rules may be adopted whirh redefine or set forth ncv· 
specifications that previously approved machines do not comply 
with. In such ca~~s~ and only in such cases, the depar~ment 
shall allow up to 90 days tor a licensee to bring a machine into 
compliance with a new or modified specification. 
AUTH: Sec. 7, Ch. 720, L. 1985; IMP: Sees. 3, 7, Ch. 720, I .. of 
1985, 

RULE XXIV DISSF.IUNM'ION OF INFOR/I',A1'ION ( 1) Certain in for­
mation coJlected by the Jepar:...mellt is known to contain conflden-­
tial information. The information in subsection (7) is 
confidar.tia l an0 mo.y not be revealed by the department except 
under order of a court of competent jurisdiction. 

(~) Informntion designated as confidential includes but is 
not limi tell to the folloving: 

(a) technjcal manuals, instructions, wiring, or logjc dia­
gr~nG for the machine; 

(b) listings of source codes and flow charts; 
(c) results of simulations and related information explain­

ing simulation methodology; 
(d) model PRO~!S cr logic bocrds cont.<:!~ning campi l0d pro­

grams; or 
(e) background iniormation on applicants, licensees, and 

business relationships. 
(3) Information relating to the results of actual operations 

ns shown on & machine's meters is not confidential and may be 
used to cornpiJc studies or reports. 

(4) Persons with access to confidential information as 
descr-ibed in subsection (2) rna~· not 11se or rcYcal anything of a 
confidential nature outside t~e scope of its intcn~Pd purpos0. 

f~l The dl::'partrnent shal] ~ect:re confide,nt.:ial inforr:.:.tion and 
restrict ell persrrs frcm dCc:~sa, exc~~t f0signated employ~es 

whose duties include testing and interpretation ~' the informR­
tion. Such information is not public record and may not hP 
released to an~.r r.::ember of the public. 
AUTH: Se.:c. 7, Ch. 720, L. 1985; :-~·r: ~ecs. ? , '""', Ch. 720, L. 
1985. 

RULE XXV REPl\.IRI!lG MACHINES - APPROVAL ( 1) I'Jhe,-, th<' 
department approves the soft\\• are and loqic boarC. r~r. rt !nachine, i + 
may use a prescribeC securit~' seal process ~o quard against any 
unauthorize-d tampering or chanqes +c J~·he mett>rC. b~· wh:i_C'h t~P qame 
of draw po~er is played on the machine. 

(2) .o.n•: J:epair made ,.c ~ machine's logic board which 
requires +:he brE.;<lking of ~ r-:!cpartrr.ent stcd must be rcuorted t.o 
the der..-:rtment before the seal is r'emoved or broken. At ttut 
time, readingP of the mac~ine's elec~:ronic meters ~nd mec!1ani~al 
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meters must be provided to the ~epartment. After repair, the 
logic hoard must be reapproved hv the department and initial 
electronic and mechanical meter rea~ings provided to the depart­
ment before the machine is again placed in operation on the 
licensee's premises. 

(3) Any repair or replacement made to a machine's meters 
must be reported to the Cepartment becore a seal is removed or 
broken and the readings of the machine's electronic and mechani­
cal meters must be pro,,; ded to the departmel"t. After repair, the 
initial readings of the electronic nnd mechanical meters must be 
provided before the machine Js ugain placed in operation. The 
department must subsequently be given access to the machine to 
r:eseiil the rnetex·s and "eri f:· their proper operation. 

(4) To assure the intearity, security, and mor!toring of 
machjne~ in service, a licensPd machine ma)' not he substituted or 
replaced untiJ. the replacement mac!'.ine leas been licensed by the 
Ce.ptlrtment-. 
/IU'LH: Sec. 7, Ch. 720, L. 1985; HIP: Sees. 3, ~ 

19Pc. 
Ch. 72(1, !,. 

PlH,E XXVI DEPARTMENT IN\lESTJGATOP.S - PEACE OFFICER STAT!.'<: 
In accoraance with section 7, subsection '41, chapter 770, L. 
1985, the department designates all its ~r··estigatJ.ons program 
investigators as "peace officers" for the purpose o~ this act. 
AUTH: Sec. 7, Ch. 720, I. 1985; IMP: Sees. 7 f4), Ch. 7 20, T. 
1985. 

RULE XXVI I INSPECTION AND SEIZURE OF JVIAC!lJ.NES ( 1 \ The 
departmen~ or its duly authorized representative has the right 
at all ti.ntE'o t0 roake an exarninatior of anv machine being used to 
play or ''irnul ate d.deo draw poker. Such. right of inspection 
incluCes :immediate access to a!_J_ machines and unlimited inspec­
tion of all machine par~s. The department or its authorized 
representatives may in~cdiatel~r seize and remove anv machine or 
devict! 'fuich vjo]ates state law or these rulen. 

(:') C::iv<"n reasonable cause, the department may rerno·n a 
machine Gr part~ ~rom a machi!~c for labcratory testing and anal­
ys~~·. ~hen par~s are removed. t~e ~~par~ment rna~' ~ea~ ~r~y 

rnachi~e left on the licrnsee's premises penf~ng the depar~ment 1 S 
investigation. The breGking or removal of the department's seal 
will subject the licensee to seizure of the entire machine and 
suspension or rcv0cation of the license. 
AUTH: Sec. 7, Cr. 720, I-. J085; I~'P: Sees. 7, ll, Ch. 720, L. 
1985. 

RULE XXVI I I TI'V£S'!'JCATTC'.N OF Y.JCENSEE The department mi!", 
upon its cwn motion, and shalJ upon rece~rt of a written, ,,er1-
fied complaint of any Ferson, investigate the actions of any 
licensee end the cperR•ions of any machine. The investigation 
shall be undertaken for tbe purpose of gathering evidence and 
determining whether a vio!ation of the act or trese rules has 
occu....---:-~:.,~. 
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Ch. 720 1 L. 1985; IMP: Sees. ll, Ch. 770, L. 

RULE XXIX CIVIL VIOLATTOKS -- CPIMJN~L CITATIO~S (1) 
When the department determines a licensee has violated the act 
or these rules, the department sha'' issue a clvil violation to 
the licensee. 

12) A violation may be issue~ fnr, but is not limited to 
th" foll01dng acts: 

(a) the operation of an unlicensec machine: 
(b) the use of more thc.n 5 electronic video craw pol<er 

machines on a premises; 
(c) allowing a person under the age of 18 years to play a 

rr:achin12; 
(d) the falsification of application or reporting docu-

mP.nts; 
(e) 
(f) 

the refusal to llllat,or inspection of a machine; 
the failure to comply with documentary reporting 

requirements; 
(g) the destruction of printed ticket voucher and account­

ir.g ticket copies as referred to in section 3, subsections 
(4) (k) and (o), chapter 720, L. 19€5; or 

(h) the failure to comply with any provlsion of the act or 
these rules. 

(3) Any person, including licensees, their agents, ser­
vants, or employees may be arrested by a peace officer of this 
state for tampering with a machine, attempting or conspiring to 
manipulate the outcome or payoff of a machine by physical tam­
pering or other interference with the proper functioning of a 
machine. 

(4) When the department's investigator has reasonable cause 
to believe a person has committed a crim<= as providec1 at. section 
11, subsection ·e121, chapter 720, L. 1985, the investigator may 
exercise his powers aa a peace officer, in accordance with the 
provisions of the act, and issue criminal citation. 
AUTH: Sec. 7. Ch. 720, L. 1985• IMP: Sees. 7, 11, Ch. 720, L. 
1985. 

RULE XXX PENALTIES FOR CIVIL VIOLATION ISSUED BY DEPARTMENT 
(1) The department may suspena a license after opportunJ_ty for 
fair hearing when: 

(a) the department receives: 
(i) a certified copy (or other credible evicence) of any 

judgment or conviction of any licensee or his agent, servant, or 
employee for any violation of any criminal law or ordinance of 
the United States, the state of Montana or of any Montana ccuntv, 
city, or town relating to videc draw poker machines; or 

(ii) a certified copy ot the record (or other credible evi­
dence) of the forfeiture by any licensee or his agent or employee 
of bond to appear to answer charges of violating any law or ordi­
narce relating to video draw poker machines; or 

(b) the department, after investigation, has reasonable 
cause to believe that any licensee, his agent or employee has 
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violated the ~revisions of the act or th£se rules and issue vio­
lation or citation. 

(2) The department may suspend a l~ccnse prior to the oppor­
tunity for &air rearing when the departmP.nt, after investigation, 
has reasonable cause to believe continued operation of the 
licensed machine endangocrs public health, safe+::•, and welfare. 
Durin0 ~he period o{ su~pension, the licensee shall not operate 
sue~ machinf!. 

(J) A license may be revoked, subsequent to opportunity for 
a fair ~earing, as penalty for violation of the act or these 
rules. In addition to the penalties provided in this section, a 
machi~0 may he seized and treated in accordance with §~ 23-5-l?J 
and 23-S-122, MCA, when reasonable cause exists to believe thP. 
machine is beiPq operated in violation of the act or these rules. 
I'TTH: Sec. -, Ch. 720, L. 1985; TMP: Sees 7, 11, Ch. 720, I,. 

1%5. 

Rll:!:.F: XXXI ADMJNISTFATIVE PROCFED!N~S AND cTUDJ<":IA~. REVIE~J 

!~) Th~ departm0nt shall conduct a fair hearing: 
fa) foJ.lowing the emerqency suspension of a 1.i cense, and 
(h) prior to the revocation or a license. 
(2) Al' fair hearings must be held in accordance with the 

Montana Administrative Prccednre Act. 
(3) Administrative procedures conductec'l by ':"he department 

are subject to :;udicial review in accordance with the provisions 
of the Montana Administrative Procedure Act, title 7, chapter 4, 
part 7, ~'CA. 

AUTH: Sec. , , C:h. ?20, !,. 1985; JI'P: Sec,; 8, '~1, Ch. 770, I .• 
1985. 

P.DLl> XXXII TRI',NSrOPTATION OF llACHil1ES INTO STATE Al 1 ship­
rnent~ of v~deo draw poker machines into tttiS s~nte must cowply 
with the act of the cong::cess of the United States Pntitl"d "An 
act to prohibit transp<'rt.atior' of gamblinc; devices in interstate 
and foreign cornrnerce," approved Jar.unry 7, "!. 9 51, be j ng Ch. 119 4, 
64 stat. 1134, 2nd also designated as 15 U.S.C. §§ 1171-1177. 
AUTH: Sero. 7, Ch. 720, L. 198S; I~r: Sec. 7, <":h. 720, l .. 1985. 

PULE XXXT II RFGISTRATTCIIC OF MJlJ'JUFAC"TURFRS, SUPPLIEP~, OR 
DJSTRIBUTORS OF VIDEO DRAI-1 POKER l"ACJiTNFS ( 1) Any person desi r­
ing to sell or distribute video draw poker machines in this £tate 
r.mst: 

(a) be issued and maintain all required federn1, state, 
county, and municipa~. licenses; 

(h) apply to the department on forms prescribecl 'oy the 
department for registration; and 

(c) furnish to the clepartmen~ month1j' reports identi•~·.ipq 
the quantities ard rrcdRls of machines the manuf~cturer, suppli.er, 
nr distributor ships into Montana, and such other information the 
~epartment may dctermir1e is necessary to regulAte and control 
video draw poker machine& in accordance with t~e act and these 
rules. 

Montana Administrative Register 12-6/27/85 



-819-

(2) No person shall ship video draw poker rnchines into this 
state until his application for registration is granted ~y the 
department. 

I?) Pegistration may be suspended or revoked tv the depart­
ment upon ~he department's determination, aft~r notice and oppor~ 
tunity for fair hearing, that the registrant has not complie~ 
with the conditions of regis~ration. 
AUTH: Sec~ 7, Ch. 720, L. 1985; l.Lf~ Sec. 7 , Ch. 7:'0, L. 19PS. 

3. These emergency rules ~Pcome £ffective on Jul~· l, ]985, 
and will remaj~ effective until permenent rules are adop~c~, but 
no longer than l2C da~ts. 

4. The authority for t~e Department to ado•·t these emergency 
rules is found in section 7, Chapter 720, J .• 1985. The rules 
implement Chapter 720, L. 1925. 

c· , I ( 
~~._4 ... 
~. LaFAVER, 
Director of Pcvenue 

Certified to Secretarv of State 06/17/85 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules pertaining to fees 
for filing documents and 
issuing certificates. 

TO: All Interested Persons. 

NOTICE OF THE ADOPTION OF 
RULES 44.6.101, FEES FOR 
FILING UNIFORM COMMERCIAL 
CODE DOCUMENTS, AND 44.6.102, 
ISSUING CERTIFICATES RELATED 
TO AGRICULTURE 

1. On May 16, 1985, the Secretary of State published 
notice of the proposed rules pertaining to fees for filing 
uniform commercial code documents and issuing certificates 
relating to agriculture at page 458 of the Montana Administra­
tive Register, issue number 9. 

2. The Secretary of State has adopted 44.6.101 as pro­
posed and 44.6.102 with the iollowing changes: 

44.6.102 FEES FOR REFILING EXISTING UNIFORM COMMERCIAL 
CODE SECURED TRANSACTIONS DOCUMENTS COVERING AG:RICUL'l'UF_..'\L 
PROPERTY (1) The Secretary of State shall charge and collect 
a fee of $2.00 per document for the rcfiling of any financing or 
continuation statement, release, assignment or amendment cover­
ing farm products or accounts, livestock, general intangibles 
arising from or relating to the sale of farm products by a 
farmer, crops growing or to be grown, or equipment used in 
farming operations which was filed with a county clerk and 
recorder prior to July 1, 1985. 

(2) The county clerks and recorders shall charge and 
collect for: 

(a) each certification of a refiling form listing 
secured transactions documents filed prior to July 1, 1985 
covering agricultural property in a form prescribed by the 
secretary of state, $2.00. 

(b) filing a notice of refiling of secured transactions 
documents filed prior to July 1, 1985 covering agricultural pro­
perty in a form prescribeo by the secretary of state, $l.96 
$2.00. 

AUTH & Ii~P; Chapter 683, 1985 Montana Session Laws 
3. The Secretary of State considered all comments: 

COMMENT: Sue Bartlett, Lewis and Clarl< Cooney c:cr~; 2nd Recorder, 
representing Montana Association of Clerks and Hecorders, re­
quested changes in Rule I1(2); first, that the standard form be 
designed to accommodate a maximum of no more than ten secured 
transactions documents in a single certification; and second, 
that the fee be changed to $2.00 rather than $1.00, since clerks 
will process the notice of refiling exactly as a financing state­
ment is processed. 

RESPONSE: The Secretary of State agrees, and thcs~ changes have 
been made. 
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COMMENT: Mike Cronin, representing the Montana Bankers' 
Association, supported the proposed rules. 

Dated this seventeenth day of June, 1985 . 

. td~ .. 
ALTERHIRE ~ 

etary of State 
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BEFOFE THE DEPARTMENT \>F SOCIAL 
AND REHABILITATION SERVICES OF· THE 

STATE OF MONTANA 

In the matter of the emer­
gency amendment of Rule 
46.12.509 pertaining to all 
hospital reimbursement, 
general. 

NOTICE OF E~ERGENCY 
AMENDMENT OF RULE 46.12.509 
PERTAINING TO A~L HOSPITAL 
REIMBURSEME~:T, GENERAL 

TO: All Interested Persons 

1. Statemer.t of reasons for emergency: 

Th8 current rule 1 i.mi ts out-of-state hospital reim­
bursement to the Medicare rate or the state Medicaid rate, 
whichever is l0¥'Pr. The ~cdicaid agP!".cies in some states have 
recently neqotiated contracts for p~r diem rates based on th~ 
average cost of care of all patients. Hospitals in these 
states are um,illing to continue to accept Montana patients at 
this rate of reimbursement because the patients transferred 
out of Montana generally require a significantly different 
range of services than the average patient. These services 
are usually highly specialized and are significantly more 
expensive to provide. These services are usually not 
available in Montana hospitals And must be obtained from 
facilities in neighboring states, often on an emergency basis. 
In order to insure the continued availability of these needed 
services, a revised rate-setting mechanism must be inplemented 
immediately. 

2. Rule 46.12.509 is amended as follows: 

46.12.509 ALI., HOSPITAL REHIBURSEM13NT, GENERAL 
Subsections (1) throug~ (3) remain the same. 
(4) Hospi.'cal servic<os provid<=CI to medicaid p11tients by 

facilities outside of the state will b~ limited to the !ewe~ 
e,;-~-~-ce:= percentage of billed charges rate e~-..;,.fie 

med~ee~d--~~-~~~ M~de~ ~~--~~--~~e~~~~ 
mea~ .. e,j,d-~~-E>nS as cnmputed for the h<'spi tal under the 
medicare reimbursement Erinciples. 

Subsections (5) through (8) r<"Main the sarr.<e. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec, 53-6-141 MCA 

3. This rule will become effective on the date certi-
fied to the Secretary of State, as indicated below, and will 
rerr.2in in effect until p0rmo>nent rules ar~ ~ed~but no 
longer than 120 days. ~ _ ~ 

~~~c~i""a-oil,.,_,a_n"'d"'R~e=h-=-a\':b""i'J~i--,t:-:a:--­
tion Services 

Certified to the Secretary o[ State June 1 7 , 1985. 
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BEFORE 'l'HE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.12.1201, 
46.12.1202, 46.12.1203, 
46.12.1204, 46.12.1205, 
46.12.1206, 46.12.1207, 
46.12.1208, and 46.12.1209 
pertaining to the reimburse­
ment for skilled nursing and 
intermediate care services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.1201, 
46.12.1202, 46.12.1203, 
46.12.1204, 46.12.1205, 
46.12.1206, 46.12.1207, 
46.12.1208, AND 46.12.1209 
PERTAINING TO THE REIM­
BURSEMENT FOR SKILLED 
NURSING AND INTERMEDIATE 
CARE SERVICES 

1. On May 16, 1985, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.1'".1201, 46.12.1202, 46.12.1203, 
46.12.1204, 46.12.1205, 46.12.1206, 46.12.1207, 46.12.1208 and 
46.12.1209 pertaining to the reimbursement for skilled nursing 
and intermediate care services, at page 460 of the 1985 Montana 
Administrative Register, issue number 9. 

2. 'I'he Department has amended Rules 46. 12. 1206, 
46.12.1208 and 46.12.1209 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.12.1201 TRANSITION FROM RULES IN EFFECT SINCE ,JULY 1, 
198i!3 Subsections (1) and (2) remain as proposed. 

(3) -The payment rate is a result of computing the 
formula: 

R-RO+RP 
Fe~-~~~-t~~en~~€6-:P~~~-~-~~~e-~&,-~~ FOR 

.fJI"CILITIES \'/HOSE PROVIDERS ARE 01'1NERS ON JUNE 30, 19 82, UNTIL 
OviNERSHIP CHANGES, AND FOR FACILITIES WHOSE PROVIDERS ARE NOT 
OWNERS ON JUNE 30, 1982, UNTIL THE J:JNE 30, 1982 PROVIDER 
CHANGES: 

RO='I', if A-T is less than 0 
RO-A, if A-T is equal to or greater than 0 
RP-S, if M

1 
S is e~~ei-~e e~ less than 0 

RP M, if M S is equal to or greater than 0 
Fe,.-..<f-ttci-l""--1!-i-e-s--p>:tl"ei'ta-s-e~--a-ft=---~-3-G-, --<9fli!-. FOR ALL 

OTHER FACILITIES AND FOR ALL FACILITIES NEWLY CONSTRUCTED 
AFTER JUNE 30, 1982, REGARDLESS OF PROVIDER: 

RO=A 
RP~ 
where: 
R is the payment rate for the ~ee'-'eeoio:i:¥e-~-pe!'>-efls 
current year, 
S is the interim property rate in effect on June 30, 
1982, 
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T Ls the j ntP.rim operating rate t~~us estim2ttcd incentiVE: 
factor in effect on June 30, 1982, 
A. is th<' operating rate eftective July 1,--3.-9-8+, of the 
currc>nt year in accordance with ARM 46.12.1204(2), and 
revj_sed annu~lly in acrordance with ARM 46.12.1204(S), 
M is the property ral" effective July 1,--3.4B-4-, of the 
current year in accorrlance with 1\.RH 46.12.1204(3), and 
revised annually in accon1ancc with ARM 46.12.12Cars). 
r:,

1 
~TilE M CAI.CliJ,,\TED tli\DEF 17.04(3) HI EFFECT 6/30/85. 

AUTH: Sec. 53-6-113 MCA 
H:P: Sec. 53-G-141 MCA 

46.12.1202 f'T'RPOSC: A~lD L'EFINITlONS Subsections (1) 
lhrough (2) (a) (ii) rei'1ain a.s prnposed. 

( i l i) it ems -.t-eeke<'l-..,k-~-,.ea-e~l'tet-e,--<5'1'1_..,.__!'-1-ee-r 

in-~re~~-~ti'Pf>-l'Y-"'fl"fl'd. di str ibu tPct or u SPc1 incii vic1ua lly in small 
quantjtles w+~~eHt--efih~~~~ Stleft--as--aieofte},--a~~iie~~o~~, 
ee~~e~-~a-~~.-~~~.--afl~ae~a .. ,--~~~~~ift--~-~fl~--~eft­
-<e.,-..,,.,..J--d-~t"':t'"'-~~-l;r-l<ef>k--~,.--'>&n<:t-h--~.ot~~--al'la 
~M"~~e-de~~eesorst including but not llmited to: 

(A) <Inti-bRcteri3.l/bact<"riostatlc solutioi<s, including 
betadine, h•/nroqen peroxide, 70% §1-lcohol, ~erthiolate, 
zepherin solution; 

(B) cotton; 
~ dcrture cups; 
(D) deodorizers (room-type) ; 
~Et <'l~agneet~e agente-Msea t~-~easM~e-sMg&~-ftl'la-aee~el'lee 

~H-tl~~fte~ 8~ee8-,~Heo~et B~6-~ee~~~-S~OOdt 
(FE) disposacle diapPrs; 
(SF) distilled water; 
(HG) enernu~ipment ":~nfl/or solutions; 
1Tifl~l tissuec, and paper toweling; 
(iH) finw'r cot~; 
(J:icT) . -·first El .; (0 suppl.i.e,;; 
{bK) font· soaks; 
(M.L) alo·:es (stPriJe an(: 1·nsteri it'); 
(NM) ltot water bottles; 
(9N) . hypod.:crmic ncec'les (disposabJc<' a.nrJ~n-c1iS['<.O?Lle); 
(PO) ice~ 
~~nco.::t lnent pads; 
(!lQ) l 'cnens for be'<' and bathingJ_ 
(SR) lotio,-.s (fer gu,eJ:al skir, care); 
('I'S) l!'edi.cution - disprnsina cups 0nd envelopesL 
(HT) ointments £or general protective skin care; 
(VU) ointments (anti-bacterial); 
~wt ~e~sene~-~y~~ene-r~ee~etst 
(*V) safety pins; 
(¥W) sani t:r.ry pi.,ds; 
0SX) steri 1e Water and normn~. F;aline for irriyatll~ 
(AAY) sheepskins ;.nd other flcece-typ<e pads; 
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(AF-7.,) soap~-:; (han(1_ or bi"'.Ctl~r i.ost.~~tic); 
~l\PA) __ :;upf_il ::._c~; r:.~cP's~E:!Y-·----ro-·marnt~ in fe.~t ion contro~~ 

~~~-L~~~)-.!:1-~~r•r ~~fred for iso lat~::;I':::_!_yp~ S(:r~!_ices; 
_(l\BB) su r:.:;r _Lr:r::_! __ ures~i ngs; 
.IPEC} survj Cill ~E12 .. ~.L 
JB..~J.-~t:et:"k I't'te~+-f'-a--e-h.,r:-~.=-.:-~1ud-±-ftg the f.ollawi:tq ~t:~~~ 

c_;,_;.·~:._-TITE-cm<N'rE-r MEDIC'I\1'ION,; (or tl1ei r equivalent~.): 
(I) ucctarnipophen (r0celar a.r~c~ extra-strf::rtot_h) i 

(II) aspi_:rin (renulal anc: extra-.str~!1qth); 
(III) __I:'i.lk o~ rr,;-I<Jn•7;sjaL 
(IV) wineral oi.l; 
~(V) ~~1?_5J.5 i t.o.r iCs 0!~ evacuation ( r'lu 1 col ax cH'.d 

2i~i:_Ej__!_~~) j_ 
~Vl) r:ual(_)x; 

T'"'""fn mylani'a; 
}lMEf~i!.taw/t::tllH'.I.::.. .. for .. ?rinki_nqi 
0\HF') :-;u+-uj'(~ l-f~1rtovaJ i<. its~ 
j_I\K) s~<ab<i_J inc' cll:l_iJ:l_g __ a)0~ohol_swc b) ; 
(.J::,arn syring~~s (dispcsa.bJ·; or ror.~C!isposable hypcctermic; 

1!.!_~u1 in; irri'l_2ting)_L 
(A*1) thP.rJT'on·iett:~rs, clinical 
{AbJ)-.. tnnquP b lac:e [i; 
(AMK) wat,or pi.tc:hers; 
(ANI.) waste Lags; __ _ 

(A8M) .~fOUr;d-clcansing beads or paste; 
(i v) it <ems whieh--e-ft' used by ind.i vidual patients which 

are rPu£able and expected tn he available, s~eh--as-~ee--~a~s 7 
e~e-~a~~Sr--eftflee;~e~~~e~e~,--wa~~e~~~--wfteefe~ei~97--~~ee~~eR 
e~~i~meR~7--eee-eehe~-~B¥ab~e-meeiec±-eq~±~meft~~ includin9_Eut 
nrJt linn. ted to: 

(A) h~thtub accessories (seat, stool, rail); 
lB)-b(.dS, matt-resses, and bedside furniture; 
{C)- bedbo<1!-d!:'., -~=oot hc0rds; craC.Je~: 
]2}--be~~_si._c.le e_c.n~~flt~- including bedpans, urinal:;, 

!~~_§_j_~-~ basir.s, wutcr pitch~!~~~£..':_~~:.1.. 
lE) bel}sjc'le bCt-FPt' r;; .. ls; 

J.f_! __ ~J1c•c,c·~-qlllr.0.sc t €'SLfT:S~s::0_E'mc:r~t; 
(G) b~cod p1_essurP E'Q~_-i_L':'1€1~~1udi.nG stethoscopr>: 
(H) caPt::s, crutchr·::-i 
-(-·fr·-~aTCol1ar: 
""(J)--comrnJd 8C-:-ha :rr:s;-
1KT. cnterc>c fc,cding_~ 
(L) geriatrir rhairs; 
~Hl---haR8he~8-neb~±i~e~~ 
{NM) heat lamps, includino inl-"rared lamps; 
(8N) l.un.idi fiers; 
~P)---iR~~siel"-f'ldli'!'Sf 
(!;lO) io.olation Ci1rt; 
(RP) IV poJ•-s; 
(SQ) Dattress (foaw-typ~ and water); 
(':PP) __ patir·rd-. lii~ apparatus; 
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(BS) physical examination equipment; 
(VT) postural drainage board; 
(WU) raised toilet seat; 
jKt--reap:i-re~er~ 
(¥V) sitz bath; 
(SW) suction machines; 
(AAX) tourniquets; 
(ABY) traction equipment; 
(A8Z) trapeze bars; 
(ABA) vaporizers, steam-type; 
(ABB) walkers (regular and wheeled); 
-tAFt-we~erp:i-ltt 
(A6C) wheelchairs (standard); 
(AHD) whirl2ool bath -tper~ae±et; 
-f~t apeeia± eie~ery 9~pp!e~e~~a-Haea-£er-~H5e-feea:i-fi~-er 

era±-feea:t"~-aHek-aa-e±e~e"~a±-fi:i-~k-"i~regen-rl±e~~-anrl 
( ... :tv) laundry services whether provided by the facility 

or by a -hired firm, except for patients' personal clothing 
which is dry cleaned outside of the facility7; 

(vi) trans ortation of atients for routine services as 
defined ~n ARM 46.12.1202(2 ~t; and 

(vii) any items not specifically included in these rules 
which are allowed on an individual basis by the department. 

Subsections (2) (b) through 12) (f) remain as proposed. 
(g) "Average nursing care time'1 means the sum of manage­

ment hours of care for medicaid recipients identified by the 
department in its most. recent patient assessment survey, 
divided by the total number of medicaid recipients surveyed. 
Fer-~~r-ye~~~-~~~-~~~-~--~~.--t!he-~-reeent 
e~r~ey-~~-~~-a-~ti~¥ey-~~f-"et-~~~-~hree 
~en~ke-1'l'C!'-~-~ka"-"&i.,..~. EACH SURVEY SHALL INCLUDE 
THE MGST RECENT SIX MONTHS AVAILABLE. 

(h) "Provider's average nur.:;ing ca.re time" meaT's the sum 
of management hours of care EXPRESSED IN NURSING AIDE HOURS 
for medicaid recipients in a specific facility as identified 
ty ~he ~epartment in its most recent patient assessment 
su~vey, divided 0y che nu~Pr of medicaid recipients in that 
facility7 subject to the provisions of ARM 46.12.1206(4). F'~r 
£:1-aea±-ye-a~s ~-ii'lft!.~ ~-y--l., ;t--')-ll-3-, -!:The most recent survey 
shall include a survey period of not less than three months 
nor more than six months. 

Subsections (2) (i) through (2) (u) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-141 MCA 

46.12.1203 PARTICIPATION REQUIREMENTS The providers 
participating in the Montana medicaid program shall meet the 
following basic requirements to receive payments for services: 

( 1) maintain a current license under the rules of the 

12-6/27/85 Montana Administrative Reqister 



-827-

department of health and environmental sclenc~s for the cate­
gory of care being provj_c_:,·o; 

(2) maintain o .~u.rr~~nt certif.i.cc:;_t_ l0n for Montana medi­
caid under the rules cf th·c department for the category of 
care being provided; 

( 3) maintain a C'J rr Fr t agreement with the department to 
provide the care for which payment is being made; 

(4) have a licensed nursing home 2dministrator or other 
qualified supervisor for the facility as statutes or regula­
tions may require; ~He 

(5) accept, as payment in full for all operating and 
property costs, the amounts calculated and paid in accordance 
,,.i th tl1e reimbursement method set =orth in these rules; .. .,e. 

(6) for a providers maintaining patient trust accounts, 
l'rt~~~ insur~t.hat any furlC!.=. maintained in those accounts are 
us.ed only f<'r those purposes for which the patient, legal 
guardian, or personal representative of the patient has given 
\Hi tten delegation. A provider may not borrow funds from 
these accounts for any purpose~~-a~~ • 

i~~--ee-e~~~.,~~!y-~a~~~c~p~~~-I~-~he-ffle~iea~e-p~e~~~ffi~ 

AUTH: Sec. 5 3-6-113 ~\CJI 

IMP: Sec. 53-6-141 MCA 

46.12.1204 PAYMENT RATE Subsection 
proposed. 

(J) remains ds 

(2) The operating rate A, in dollars per patient-day, is 
giver. by: 

A=A(l), if T
1 

is equal to or gre~ter than A(l), or 
A~A(2), if T is equal to or less than A(2), or 
A=T , if T ~~ less than A(l) and greater than A(21, or 
A~A13J if the facility was constructed after 6/l0/82 
where: 
A(l) B times ( (C times ( ($39~'!,'7 28.80 + ($54,627 
aivided by D)) divided by .9)) + E), effective July 1, 
1985 and B times ((C times ((28.12 + ($54,627 divided bv 
D)) divided by . 9)) + E), effective July l, 1986 
A(2) B times ( (C times ( ($'"-4-;-69 26.06 + ($54,627 
c;ivided t.y D)) divided by .9)) +E), cffect~ve J;;l.y 1, 
1985 and B times ((C times ( (26. 74 + ($54 1 b27 divided £)' 
D)) divided by . 9)) + E), effective July l, 1986 
A3 - B times ( (C tirres ( 127.43 + ($54 ,627 divided by LJ)) 
divided bv .9)) + E), 
B is the area 1-lage adjustment fur a provider, 
E- -j_ -s- -cl-• .()- --e-:He·et-~ -it" -<y- '!- 7- -l "J-8-i'-,- -1-.--f)-6- -e-£-1'-eet-:i-.....,_ -a~ l:y --< 7 
'l- 99 3 7- "frfl<l- -l: ~ ,_ 3-9 5- --ef.f-ect:-:i.-v.c- ..,;-,.. 1-)-:t- r--± -9-8-4-,- -f'Phe-- in -1' l: e ~e ~ 
!o a,..9e ~-rete- -f'e>l!-'F-'I--{~.-- -'l'he-- -J-ll"l:y- -}-,- -l--9-&4- -iftfl:a-.,el:' -w oi:-1, 'l: 
he-~iee~s~e8-hy-~ke-ee~e~~meH!o-e!'l~-~e~,.e~en~et±¥ee-ef-~he 
~H,.e±n9-heme-inatiet~y-~,..~e~-~e-Ap~i-< 7 -l:984r• 
C is the inflation factor used to compute the P"~ 

~ 
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D is the nuP.Iber of licensc~d beds for a provider et:--~-5-; 

wh.ieke:"'O'"e~-i:~-ep··ee~e~ r tim~s 366 cLJ.y~, 
OF. D IS THF NUHBE!l OF LICENSED B!WS FOP A PROVIDER OF. 25, 
1'/HICliEVER IS CHEATER, 'J'U\LS 366 FOR FACILITIES NEl\'LY 
CONSTRUCTE!' AFTEFI Jlll!F 30, 198 5 OH NOT IN THF PFOGRAM ON 
J{;J>;E 3 0, l9R 5 OR PARTICIPATJNG TN THE Pl<OGRAM IVIT!T 
GREA'rER THAN 25 LICFNSJ:D BEDS ON JUbJ: 30, 1.985, 
C is the patient care adju~tment for~ provider, 
T1 ~ s C ::imes _the interim (l~Cl"a~ing ru.l: in Pff0ct cr. 
JDne 30, .982, 1ndexed to Decemb~r 31, 1982. 
Subsections (2) (a\ thrrouc)-, (5) remain ~s proposed, 

AUTH: Sec. 53-6-113 ~C~ 
TMP: Sec. 5J-&-l4l ~1CA 

46.i2.1205 PAY~1EN'f l'POCFDU'lES Sutsec1.·ons fl) thcnuqh 
(~) 'P) remaif1_ as p1:-oposed. 

(e_f) Nonemery-Pnr:· (exclusive of thosG nutl ined ir 
ARM 46.17.1202 (2) ("t)) transportation may not l>P bill<"d add1 
tionally IN ACCORDANCE \·:PH l\RM 4£.1:'.1012 AND Aruc 46.12.1015. 
Emergency tr~nsportation moy he bilhd Rdditionally by an 
an!bulRnC:<' service i.n accordance with ARIA 46,12.1021-1022 and 
AP~' 46.12.1025. 

fubsections (2) (g) thrcugh (6) remain as proposPd, 
( 7) NO JTEM OR SERVICE MAY llE BeLLED TO THE MEDICAID 

PROGP.A~1 IF THAT ITF!A COULD HE PAID BY ANY O':'HER PAYER SUCF AS 
PRIVJ\.TE INSURANCE, ~lEDICARE, ETC., REGARDLJ:;SS OF \>/HF'J'HER THE 
FACILITY PARTICIPA'l'ES IN TliAT PROGRAM. JF THE DEPARTMENT 
FINDS ':'HAT MEDICAID HAS MAl': f. PAHlENTS IN SUCH !IN HlSTANCE, 
RETROACTIVE COI..I FCTIONS h'Tl·L BE. MADE FRm1 THE PROVTilER, 

AU'fli: 
IMP: 

Sec, 53-~-ll3 MCA 
Sec. 53-6-111 NCA 

46.12. l 207 JNCLUDI'bl.E co: TS SubsectHJns (1) th!:ough 
!_~) (j) rern0-~.c .'ls proposf·(l. 

(k) TraveJ C"'!Sts rc·1.ut(-•G to pa,=..ieat ( ::re are :i.1~, .... 1.udable 
+o the ex+-rr,t that such ccst~ 0r0 2llowablE. unde~- Sect'ioP!:." l62 
and 274 of the 'nternn 1 n enue cocks ~nd ~ection l.l62-2 c,f 
the inCOIPf' tax regulat -Lc)r.s, whic~ are ;_""'~deral s'L.J.tutcs and 
regulations de~linq with 01lowablc tr~v~l ax~~enses and\trars­
pcrtation cost:;. The above-cited sect~ons of the ln\ternal 
revenur: C"C'de and income tvx rerJu~ at ions n:r-e hereby .J.dopt3~ and 
incorporated herein by referc~ce. A copy of •.he st~tutef •nd 
regulations n'ay be obtai11<'d frorr thP l'eparbnent r,' ?oc.ial; ill'Cl 

R<"habilitatior. Services, r.o. Box 4:no, lll Sanders, Helena, 
Montana 59604. Vehicle operating casts wil: he prorated 
between business and personal use bctsed on mileage logs or a 
prior apprcved percentage derived from a sam~lF mileage log or 
other approved m<"thoc'l acceptable to tche Clep<:~r':m<"nt. !-l'i:3:<"a'3<" 
""'3!!--!t~a-lclc--~~-~-~~ For veh~;r:les usee 
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prirndrily hy th2 ;:,dmir.istrator ar,y portion of vehicle cost£; 
disallow"d en pro-rati.or· shall b" included c.s compensati0r 
subJeCt to the limits sp.,cified in ~F~ 46.12.1207. Deprecia­
tion shul l be included on a straiqht-linc basis (subject to 
s-.:~lva.qe value) \V.i.th a minimum of 3 yP21rs. Depreciation and 
inter~nt, nr comparable lease costs may not exceed $3200 p~r 

)·ear. Other reasonable vEhicle operating expenses may be 
includcL. Public transportation costs wi:l be 0llowablr. <~t 
tourist or other 2V?.ilable commercial rate (not first cl,ss) . 

SubsPrtion (1) (1) and (l) (m) remain as proposed. 

I'.UTH: SeC'. '<1-2-201 anc". SJ-·6-113 MCA 
IMP: Sec. 53-2-201, 53-6-111 and 53-£-141 MCA 

4. The Depc rtnent has thoroughly C'r.,nsidered all 
cc)mmentary rPccived: 

C'0I"w1MENT: Several comrnente:r~ objected tn the elirninot:icn of a 
facility'~ yr~ndfathered t·p~rating and property rate becaus~ 
they consid~red this to be a retrOEtctive appljc2tinn. 

RESPONSE: Thro Department does not consider this to be retro~ 
active. This h<-s been consistent with Dcp2.rtment interpreta­
tion, policy and action since the rule's inception. The De­
partment has heen consistent in its application in this area. 
~o rates therefore will be retroactively adjusted as a result 
of this action. 

COH!lENT: Several ccmmenters asked why the Departm.,nt we~ 
willing to pay the grandfathered rates to the current owner 
and not to the new owner. 

RESPONSE: nvmer/provi<lers in existence prior to July l, 1982 
inc~rrcZ property co.st obli<;Jations under a different rate sys­
tem. ib~n the Oepcrtment changed rat~ systems, it decided to 
inst1re th~t cl:~~~ing obl1~~~icns pr~viously rel~bursed h~r the 
~edic.l:i.(l pros:ram wo-uld continue- tn be met unc~er the nev.: ~;ys­

l.t~m. Since oWPfcr/providers E-ntt.,rinq t:1c" prograrr, G:.i.t.:er ,Tu:l.e 
JU, 19R2 have full knowledge oi thF property rate paid, they 
Ht=t-.:d not bP ofi:f].red this pLOtFct.ion. 0pt=-.:rating r.·.:o.tes were 
grn.ndfa~:hered ancJ fl:'"o~.:en to minimize the ef..:ect of a sudder: 
rate reduction or: high cost faci.litiPs, n;hese facilities were 
therP~orP afforded time to adjust the~r systems to live with 
the tC""nnu lti ro?. te. Although these rates t-Tere not decrpased 
neither r_c:ve thPsc facilities received a rate increase since 
~;:/82. Since these rates h~vc a historical basis, own­
ers/providers '"'" to the proyral" have no basis for grand­
fathering. 

cmli'lEN'i: on" 
ral~;eT to a 

comment~?::: asked that her facility's rate 
sre<e! f·ic level. Also it was suggested that 

be 
no 
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facility should gE't a decreasing rate in any ~•lture periods. 

RESFC!';SE' The Department has r,o author:i. ty to or ant a rate 
other than thee one result:ing from placJ.nq the. Gppropriate 
variable into the formula specified in the Administrative 
Rules. If computation of these rates results in a decreasing 
rate for a specific facility the Cepartrnent hRs no authority 
to change that rate. 

COMMENT: One provider corr~e~ted that the 366 days used 
operating-rate calculution should be char(!ed to 365 
non-leap years. 

in the 
during 

RESPONSE: Since the base year from which this data was taken 
TI98olwa,; cl Jec;p year, it is appropriute to uce 366 days in 
the operating rate calculation. 

CO!>'~ENT: M~M 46.12.120? (1) (d) prevents the C:cpartment from 
chang :Gig the nursing home reimbursement rules for arbi trar} 
reasons or to effect budgetinq solutions, 

RESPONSF: The purpose of ARM Section 46.12.1202 (1) (d) was 
never to self-impose limitations on the depctrtment which were 
in addition to the limitations required by state and federal 
law. The s't2tc~ administrative procedure act requires that all 
proposed chanqes to existing rules be made public and that the 
public be allowed an opportunity to comment. The department 
intends tn fully comply with the administrative procedure act 
and the requirements of state and federal la;: in revising its 
rules, but since this section ha~ been misconstrued by provid­
ers in the past 1 it is being deleted to eliminate confusion. 

COMMENT: One corrunenter asked for a clarification of Section 
46··.12 .1?02 (2) (a) (vli) relative to treatment of nursing service 
items not specifically l.isted ~5 rnutine or non-routin~. 

RESPONSE: Al thot<gh the Depiu·tmcnt he.s i'lttPlllpted to make SPC­

tion 1202 (2) (a) all inclusiv" we believe that from time to 
time questions may arise regarding whether or not a specific 
item or service is routine. In such event, thr- Dep<"~rtmcnt 
will dete:;_-rnine whet:rer 1n item is routine on ar individua] 
b2.sis and may uot~fy all providers as appropriat<e. 

COMMENT: One c:ornmenter sugqested th~t s.ince the rule is not 
specific aE to the amounts of supplies and servi.ces which 
shall be consider0cl to be routine, patients might be bill"d 
Jrnprnperly for routine services. 

RESPONSE: Since providers may not bill the patient, the pro­
gram, or any other provider for routine itPms or srrvices, we 
do not consider this to he c• polent.ial problem. The only 
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exceptioro occurs when the provide; attempts to bill the Medic­
uiC program ::or routine ib?ms provided jn extraordinary 
amounts. 

COMlliENT: Several co~E'Pters raised quo:.~stions about the items 
lncluc'ed under section 46.12.120? (2) (a) (Li). 

BES_rrNSE: In reviPwing this section, in light of comments 
froJT1 st=:veral providers, thf> department has made revisions. 
Some providers werF confused by languaye regarding "items rou­
tinely stccked 1

'. It is :-_he departf!'.c:nt' s intention that this 
item should be provided by the facility as part of the routine 
rate. We have, therpfore, clarified this language. 

Regarding Scc'::ion 46.12.1:202(2) (a) (j_ii) (4)&(v), oint­
Jr.er.~E-, ·i.t lS tl1e: depc:.rtmept's ~_ntention that these itt:ms be 
prr.'. "Led to p~tie!:ts hy the '.::u.cility on ar. iPt:=:rmittent basis 
a!1d for preventive maintenanC"€' at no adai tional charge. In 
cuses where the sf~ :i terns are used in extraordinary umounts, 
thc~f' ctems may lw billed to the Medicaid prngram if prior 
appc·ovcd by the dep~rtment. 

11 0Ver the counter" medications inr.1 urted under section 
46.l2.120:'(~)(a)(iiil(AF) must. be available to patients for 
intermittenT use and must l1e provid~d ~t no additional charge. 
ln c~ses where these items are used in extraordinary amounts, 
these itPms are not covered and may not be billed to the 
r:cdicC~id program wi tll the exceptioro of physiciar. prescribed 
antacids and laxatives used in larg~ quantities. 

COHMENT: 
ancill2lry 
pita] if 
comrnenter 

Two comrnenters opp0sed language Jimiting the cost of 
items in combined facilitie3 to the cost to the hns-
the hospital is supplyinq th~se services. The 
cnnsidcr~d t.his to be discriminatory. 

!2._~PONS~! This :i.5 r:otc a di:c-rr~Lmi.natcry pr2c:c.ice an~ l~as been 
appHed to all facilities in the p;oc.t_. This language was only 
includ~d to prevent the hospital a related party to the nurs­
ing homE', froro mRrking up t.hPsE' :i t~ms and c .:c.rcumven.tinq the 
anc1llrrry 1·eimb~rsement procedures. No~: t~ ,]c~ this woulrl, in 
fa~t, be discriminatory tr, ~ree-sta~~ing faciliti.PS. 

COHM!o~NT; Two cnJ1m1"nters suggr>sted that 46.12.1202 (I) (h) 
STilluld be rcvi:;;ed to defjne "provide1-s a.verag(' nursing ca.re 
hcurly W3ge,, ''as the suw of management hours of carP c>:~ressed 
in nursing aide l1ours''. 

RESPONSE: The Depcrtr:1ent agre<.~s 2nd has rP.v.i~(~d t.he fina 1 
rule1: tO reflect this rommf!nt. 

COM!~ENT: Several pro\;iders requested that the 1.699 ratio of 
Tion-l icensc·cl tO liCF'T:S{~Q time bE:· placed if! tbC: c,(lministratiVt~ 
rules. 
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RESPONSE: Since thi" is .'In itPn'. t.hat may 
subj~ct tn revision, the depart~cnt dne~ 
d.epartntE.'nt or the provider v:ould l1..; welJ 
men~ 1_n the rulv5. 

frorn t irne to t i I'"tE' lJe 
not believe tt1At the 
&F•ved by its place-

COMMEN~: Severa] provi,lers r2questc~ Lhe ratlo c:f Jic0 ~sed to 
~or.-~licen~;ccl time be lli!ddted to reflect the rrn:;t-. current.. 
r .. ractices. 

!":_~~po~SE: ThE~ department f.-.elE" the current :ratio j f" suffi.­
clent l()r purposE'~~ of this rule period. It Vlil_~ i'lnalyzp ratin 
fr.r futur0 pcrll)ds . 

. ~i~~~-g_':~~!'!T: 'T'y,c provider·~~ reque~:::J.:·c,d that rulr'~; providing for the 
C,-,lT'rnt_a: ;on nf the: pr0viders El".'{:L·age nur~oi.ry l";ilY'~ t ir-1>:: "be 
r':"'vist'c to ut_1_];:.r, fl 12 rnont1' period of r-i.:l.\' J through l\pl.l.l 30 
rRthrr thnn tho currPnt J ~o 6 month period". 

I::E-..§3-~~.!:5~: 'T'I-.e departr0ent does not l.1t.>lieve it Hould be in ~.:he 
r,rc,.·i.Uers or the pn.tient::· be:::.t inter.:._,st tn incluc~t:· data in the 
c~mputaticn that 1s !~ months old. The Der1art·ment is wil~ing, 
h~wever, to change the surv~y period to the latest available 
six (fj) ~~onth per:.0C"1 and has r~vised the rule~ t0 rf-.flect 
this. 

~0~1'FNT: Cne cOITlfi',,cnter suqgeE:ted that '.o c!cenge the "Aver·age 
!Jursi-ra r-~·e Hourly ~;E.'.g~" W:?i'f! t-(·. dilute the co!"'.+·. of provjding 
r~l-~ by net inc~u~inq lircn~ed dnd nonli~0nsed ti1~e~ 

r(E!3~_.<:_JNSF: The c!clPtioY'! of K.lL And Aich·· time from -t:h~ 1'Ave~·­

Rge Nursir.r; C'c:.re FollJ:l1 ~·age" comput2.tion is upprcpric-d.e Ejrce 
PatiE'nt J'.ssessm£'r>.t Scores o.rc ~·xpressec~ in ;:~.ide hours. R.N. 
and cdc1 e time is c:lready ~On5i0ered in tloc:: computa1-·_or. by 
weighti.ng the patjrr1t .:_;_ssessrr.E·nT sr::ore hF>~\';_,., fer 1t~- i.nclu­
~' ior. 

f.Q_MMENT: TvJo C'0rrmentP:. r:0t•·t1 t; . ..~t i-Lf· r-Pf•'1 ~~r:(;: tc rout_l_LC 
transuo~tntion ,; 46.L'.!2S2:.)10)(·,i) <:"lll .ot 46.l<!.l~05(2)(f) 
shonlc', be to ,:ii.L.lc02(/.) (t) rilther than 46.P.J::rcr:') (v). 

RESPONS~: ThP Dc-p~""'!::::~t;~,~ nt a.greE:~s and hus cnr·· (;--:ted tot.h 
S€'Cticr..:: • 

COM!v!EN~: Sevt2ral cnnU'7'LP.:nters stlltt~s. the rou~ -_nf' t· r,:,_r.srlnl·t atilll 
la!igULlge was :ct (' cJtl.rifir:r:tion, but a. char.ge of pnl5c:.. 

RESPONSE: 'I'he DP~)2:!:"tr:'.er.t disugr<::!=:c.. Mlthough this rna~; } ,··'-'P 
been handle('! ? ~.r~-~iety of "'"lys by some providers, +_LP inr1u­
sion o[ thjs f'l~ a rout.inf· service hfs consistently Lcc!"t -+_he 
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Drpartment•s vnlicy. As with any required servi~e, providt·rs 
h~"lve the- flexibility tn provide i...he f,Ervice .ir n variety of 
ways so lo~g as the service is provided a~d nn nne is billed 
Q~rlitianally 1or it. 

COt-TENT: 
C:hr:S-e""i"l-to 

Cne provid8r asked if families that had in the past 
provide t~~nspo~tation cculd continuP tc do so. 

RESPONSE: The Department has no objection to this practice as 
lc.r~it iE rr2~dF~ clear to :.:.he family thilt it is not required 
tc provide this serv~ce and that t~~nsportation wil~ be prc­
vil~Cd by the fe1cility 1.£ the family choose~, not to provide it. 

COtvil•lEi.~~: Two comment.ers 
c;-0-UTd--becnrr~-' n ii.nanc:iaJ 
wherR medic~l visits \Jere 
n.t:th1~r~py tr·c~tment. 

sugge~ted tt:at some trilnsportation 
hardship to the provider in cases 
required each day surh as with che-

FE..SPOl~Sf!: In cases \,;her€· ~edically nE::cessary tr0nsportat.~on 

is l:-equired i:r~ a frequency sf· as tC be unred.SOnably burdensome 
to the provider this transportation may be billed separately 
under tt.'= !·!edica1d tr<'cnsportation rules. Prior to billing 
however, such transportation would need to be approved by the 
County Director. Unreasonably burdensome would be multiple 
visits during the week to the same prnvider of medical care. 

CONMEN'!': One commenter was concerned that current physician 
;n<ei--i'amily praccices woulc be changed by this pc:icy clarifi­
cation, placing an ~dditional burden on the p~ovider. 

RESPONSE: \'e see no need for these practices to change. As 
lor,q ""?tS lhe travel rcquiremPn-:.s are made clear to physicians 
and families facilj ties may continue to coordinate a.rrange­
u~eilt.s il ;-::; appropri()tf". 

~~1!~;::_1":2'= 0Lt=- co:ru!~Pn""'.r-r sug(~H?.:;'··~·c: Lhat fac::..ljties bF rc4uired 
t.o prcvi(-~: ~~~nsport~tian fnr Sllch thins~ as outi~ss an~ 0~her 
snci~l ''i~itr:, but felt: transpo.r:tatirn:. to phys.1..cic..ns and cthPr 
mEdic"l purpose~ sh0ulCt be Lillohle to the !.-J.edicall! program. 

RESl.'G::~F: 'Y'l·e depc~Ltrr.ent bP]2.cvE:s the routine rate covers 
f;..N1lCB.l- v~~:.ts nf .~ rour.:_r:e r:J.ture. Snch a distinction is 
t~erpfclrE inapprap··i~tP. 

COMMEN':.': One coromentr:-r asked if trc:rspnrtatjor>. for wnecl­
chalr-tnuncl p<:ltients ,,.;oul( be provic"e<'! under the rout:ne ratP, 
or it ipproprinte Lransp~rt~tj.on could be reimbur3r~ 

srparatel~ by Medicaid. 

PfSPONSL: In c-ases whc'"' patients r,,,-~· not be transported b:· 
an ordi~:o:cy vehiclE., bnt must be transported with a lift 
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ambulance, appropriate transpo,-:tation may 
progr~m under appropriate tra~sportation 

COMMENT: Two comJT,enters believe that th<" property rate for a 
newlyconstructed faci~ity should be $7.79 rather than the 
57.60 indicatfG in the proposed rule. Those rnnunE:nters ca lcu­
lation were: $6.09 times 1.06 times l.C6 times 1.025 divide~ 
by .9 equals $7.79. 

PESPONSE: The Department dis?arees. If the intent of $7.60 
were to-reflect a 1986 rate $7.79 wnuld be eorrect. Since the 
intent is to qive the 1985 base bv which ~he new facilities' 
rates will be indexed the correct ~alculaticn is: $6.09 times 
1.0( times l.OF ~ivided by .9 e~uals 57.60. 

COMMENT: Severcl co:nmenters objected to the deletion of the 
adjusting provision of a facility's rate based upon the reQnd­
eling of that facility. 

RESPONSE: The DepartQent feels ~h?t its elimination of refer­
ences to remodeling adjustments is consi~tent with the out­
of-court settlement reached i'etween the Department and the 
Hontana nursing homes class. Since that settlement imple­
mented a property reimbursement that djd not consider age of 
the facility to be a factor any longer, deletion of such reo­
erences are appropriate. The Department does plan however, to 
begin review and rese;;rch of the proposal presented by the 
representative of the Montana Health Care Association within 
the near future. Any rule char.ge determined by the department 
to be necessary as a result of that review will be proposed at 
a later time. Any provider whn remodels its facility between 
July 1, 1985 and thP irnpleme~tation of a rule will be treated 
in accordance wit~ the change proposed. An)· changes pr0posed 
will be in compliCtnre with. the court GrdP.red settlement. 

cmJMENT: Man'y p;:-oviC:ers ObJected to the certifi:-iltio;1 
requirer.wnt of Medicare participation. It W2D suggesteU thAt 
~ssurance of full Medicare participation be accornpli~hed 
through audit and Pdits placed in the claims payment systccrn. 

RESPOl\SE: The department beLieves that. j t is in the best 
~ntPrest of the State of Montana and its taxpayers to insure 
th&t all ether p;;yment sources are exhausted prior to billing 
thE: Medicaid program. we drJ, hOWP.Ver, understand provider·s 
concerns as expressed in thf:ir comments. We have therefor~e, 
revised the languagr:- in this section to insu:r-0 that Medicare 
coverable casts arc not billed to the Medicaid program inap­
propriately, in accordance with the suggestion of the Montana 
Health Care Association. 
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C01'1HENT: St.::veral cor:w:!.r?nters supported thE=?- Department's nar­
row"lng of the "band'' used in the cr·rrputat.i.on of the operating 
rat<e. They felt hnw<ever, that tr.e Departml"'nt's action did not 
go f~r enough and urged a ~ot~l elimination of the ''band''. 

Rr,<;:)_9~SE: It i? the Departmer:t' s intePtioT1 to eventually 
p1iminat~ the band bringing provider rates into line with each 
oth<er. We believe that a gr2dual eliminction of thP band as 
propose6 Ly the Depar~ment ~ather thar1 the total ~J.imination 

is the be.st course. Such a chnn.sw V.'ill min::_f.'liZe aP.:y fudden 
drastic changes t0 individual provider r~tPF, thereby elimi­
'!d1:.ing thE' impi'l.c..:t on pct1.(-:tlt care tha-I:- crould resu.:::..t. 

C'O!"'.!"'!EN'I': Two cofflmenters objected to thP decren.sc of the band 
-.;-;d St'-;(:icst.ed it r~thr>r hP. C"'C'r--t. i;jued 0t thf:~ pl·t~sent 20"'- or 
ph:~st.~ci ~r O\tcr l.:tr~er pc~-_:_od ;_: +-.irne. 

RESPONS_E:: Trr· cl<cpartment bf'l ieves c"re provided in long-tem 
crrP facilities should be reimbursed at levels which are con­
~i:-;tent among thP indl'.Stl"y. We conced(~ -that there are some 
rHfferences among faci.litif's tr2t would require the cost of 
,,2re to be higher at one f~c:~lity tha~ another. StJ~h factors 
,-;s poti~nt rr.ix, faC'ility location and numbc1~ o£ beds could 
affect the cost of carl"' ro·,,·Jided. We believe th2t. our reim­
burseroent systerr. adc::r-(~'=~es these differences and makes rate 
adjustments that are sFn~j tive to the~e factors. Since the 
ir.ception of this systPI", the dEpartment has b0en phasing 
fc:.c~lities into this systt.:r:L \'Ve belJt:.~ve that a 5..-year period 
is sufficient for facilities to adjust. 

COMM:SNT: Several pro\·iders aqrcpJ. with the: .::.mpos.itinr c f c.: 25 
bed m.ini.murr. in thf: computation of the oper<J.t.ing rutc but 
request!:d thct facilities curre:ntlv F:'nrolled l!-:. the- rrngra.ro 
~ith le~s than ~5 be~s be ''qrandf~tfered''. 

HESPONSE: The· Departr..f·nt agroc"'E.s <.Jnd has revj sc:r1 the flnul 
rule~i..O reflert this. ThP f~;cjlities which woulrl ]--.c' grand­
fathered under this provisior Are; Teton Medic?l CentPr, Dahl 
M£morial, Cbc,utcau Cour.ty, GarficlG County, f~l_"<J.n.:i tc. Count::, 
Corrununity of Poplar, Carbon Count~i ME:-rrorL·,;_, Pound up Memorial, 
Pra~!"'ie Nursi!:g licme, and D::-ondwu.tr:r County. 

CO~'~NT: Two comm('nters supp0rt<'il the 2S bed r;inimum in com­
putc:ltion of an operalir·g rate but felt the rt<><:ter shoulr1 he 
hi0h~r at approximately 40 beds. 

KES_?ONSL: According t.u the Dcparti~ell.t•s analy:.;is /5 beds is 
approximately the point at ~l1ich rates ir1crease substantiall)'· 
W~ beli~!Ve this to L0 the appropriate m1nicurr. 
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CUI'-lMENT: c:nc commenteY suggestc'rl the ;ninimurr. b~,o._ :1umher u~;ed 

Tn""til.;- C<"l1'pUtiltion ot the oper2ting rRtc be changed 'ro111 the 
2~ propcsed by the repprlment to 20 beds. 

RESPONSE: According to the dcparlmcnt's analysis, 25 beds in 
apprCJ:irr1atPly the point at which rates jr~crease substantialJv. 
We believR this to be the apprcprivte minlmurr. 

COMHENT: Several r.omrnentrLs objected to the ch<--:nr;c in the 
datt..., Oi rate jJ::suance .::rom the currr·nt ,Tuly 1 date lo August 1 
of cu.C"h yPar. 

F'ESPONSE: The Department he<::: wi thcl1·uwn i l s proposed chr.:tr.ge 
ar..c~E~ill~tated tl:e origi:--rJ .Tuly l date. 

COM.MEN'l': One comroe;--: tP r object ~·d t.c t.hA prov L ~;ion requiring 
th.._-.}101dinq (}.c .-. bed du"":in~.i .-, temporary hospitalizution. f-1:::­
bclievc-d pr0viders sl~ould hav,, th~· ability t( choose wh_;,_cf\. 
patients it wantf to admit withotJt gnvcrn~cntal inter~erence. 

RESPC~fF.: 'The Depa:r.-tment bPlievt~s it is not ir-. the best 
interest of ~!erlicaid :rP!>idents to allow thci r un,varranted 
t?·ansfPr ~nd/or discl1~rge. Such tra~sfers can result in Amo­
tional strain, disorientc.t·i.on, u.nd bcht.tvinr problems as well 
as severe tran~Lf:r trauwn. Tbt: Departrm·::nt. olso believes ~uch 

practices would violate the provi~Pr agreement and federal artd 
state di~rriwinatj.cn statutes. 

COHMLLT: Or·.f' COTTUTlenter sugrJPstcd t_r,,.. wording of the provision 
tc. Y""f'C!Uire the hclding of a hed in case~; of tempo.ca:r:y hospi­
tali~ation be ~n(!e more clt·~~-

RESPONGE: Thti:' Depar"l.f'"'E"">rt ff;els the intent ar.d rPC!uirf".lment. for 
ho f(l :.ng- the bed i ~- c 1 er1 r. In reviewing the ~·:uggeste-~~ change 
we find it to be onl~ rest;:tPmcnt of the CUire~t W0rdi1·g. 

COl'·1t-1ENT: One ccrnr .• ~:nt ~'r \·i?~s ·u~c ~h'lL undE-r'.r· v.l··ZJt. c.i.rrpr~-::.tanct:-:~-. 

the uepa::::-ti'1PI"'t mi.']llt ii._ .. _OW tht... l~Ut:ie~·~t to ~)t: d.LSchargu(~. 

RESPO~JSE: Sine~:;:: the Dcp~rtrneP~ v1j :1 L.J.ve to cor:side:r each 
G~.sP c·n·- its OWil, it dces nr::L cC!l;::.ider- i.t ..-r:·proprlcl.tc t.t list 
each considerut~0r "':hat ~ight h~ marie i1~ ~l1is c~se. SuLtiti&n­
tia:!.. v.reje]"ht \•lould Le giv~~:r. in c-.11 cast:"s tc t·he phy:--·,·;ciGr's 
opinion of a p(li·.i~nt' s proS!n'•sis. 

f_O~EN'I: One romm~ntrc:-:- ruggestecl t~·~at we r(~'Ii.::r the proc~s:.., 
of patient a~:~lf:s~;ment r0vi,.:\v -r.o ir.cltu_:(':' a noticP ul-:<?ther o:r: 
not Gny discrepancie~ ~re fc)tlnd. 
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HESPONSE: The Departroent believes such a process would or,ly 
~e to creale an unnecessary administrative burden upon the 
fJcpartmen~. 

COM!'-1ENT: Two comrr,E·nters suggested th2t in cases o~ adverse 
patient as~essment n'view findings the Depcrtment should d0 
follow-up findings and review the entire year's findings 
bP£nre it considers the provider's patient assessment score to 
be unreliable. 

E.!:!!'.J?.QN£~: 1'heo DeJ!artment believes that such a propos2.1 would 
not only be an unreasonable administrative burden but also 
prohibitively expensive to perform. The burden ic; on the pro­
vider to prnvide accurate and complete data to the department 
in all months end the department has no responsibility to 
review numcrnus months in an attPmpt to determine whether any 
c1iscrepa!"tC.Les frJund in the review wcrP. general problems or 
not. WhPre the departrr.ent has patient assessment reviF!w 
informAtion !n~icating that the patient assessment score sub­
mitted by trP provider is unreliable, it must obviously use 
the score £rom the revi.ew, a score which it knows to be reli-· 
able. 

COMMENT: One commenter suggested an appeals mechanism should 
be included for objections to review findings or the Depart­
ment's use nf the patient assessment score. 

RESPONSE: We believe the l'.dministrative review 2.nd Fc.ir 
Hearings proceedings contained in Section 46.12.1210 adequate­
ly provides for the airings of any objections to this process. 

COI-~ENT: One cornmer.ter suggested the Department compute the 
ra-tio of staffing to patient assessment and report it tJ> the 
facility each mcnth with the patient as~essrnent report . 

.RESP_~~SE: 1 .~- :1e Ct.:~a rtrr1ent a!:" .;, Piil tter of practice has i r. formed 
prcv1crrE ~hen the ~tafiing level is ))elow the requi=e~ ]evel. 
We believe this tc br lhi' least burdensome a~ternative with 
the ~taff rpsr1urces ava~l&~le. 

COHMENT: A numtF-r (Jf. ccmru~:~.ters obj ert..ed to the proposed 
chnnge !n the staffing level ~t which providers uill be deter­
mined 1o be defic5Pnt frn~ ~5% uf the pat~ent asse~s~cnt score 
use<"=l '-:c ~·cmputt'! the r0te to 10% \yf thE: patit~nt 2.ssessrner.t 
score. 

£cESFCNSE: The dep'· rtment believes that put i ent care will best 
be s<>rvrc' b'" the 10% deficiency leve>J .• This still allows pre~ 
viders scm~ ~lPxibilj.ty to dEal with staff turr!over problems 
while krcT~ng staffing at a level. ... 2asonably c:ose to the 
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rE"quired lev e.: o~ the pat j t:nt assessmcr:-1: s:::or0 at \-!hich the. 
provider is paid. 

CO!-l.MENT: Several cnmmente~~ rJbjected to the requirement c£ 
odometer readings in mileage 1ogs. 

RESPCNSE: 'rhe de;;art.ment bel:'c·H'S the rellaLility of mileage 
logs-can be greatJ.y improved by the inclusion of odometer 
readings. We agree, howevl.':r, th(lt this r,t.;:1y not be necessary 
in each provide1' s case. The depC~rtrnC>nt has removed this 
req~irernent, however, we con~ir~ue to beli0ve the odometer 
readings rray be the Lest audit <'VidenC"e co support provider 
mileage lcg5;. 

CO.M.ME1'7'T: se~/r:r~~ cn1r1ner1ters c-l.J~1 ·:>rt(l-r! to the rl·c,pnst:d c:liiT".ina-
T:.ion of thP t ::_me limit or-. co~pletict c-; desk rc"' ie\·J:::. 

RESPONSE: It is the DepartMent's intention to continue with 
its efforts to compl etP desk reviews a~ quickly os possible. 
The limit contained in these rules however serves no purpose 
other than to place an u~necessary time frame on desk review 
completion that would possibly jeopardize Federal Program Par­
ticipation if the deadlin~ is ~or some reason not met. Ke do 
not feel this would be in anyone's best int~rest. 

COMMENT: Two commenters requested the reason for the elimina­
tion of the 30 day lim:i.t for correction of a cost report 
error. 

RESPONSE: It is not the departro<=nt' s intent i0n tn prevent 
providers from making such corrections. We believe that such 
changes can be ha;'<'lled througlc the normal ~ppPals process and 
this section only confuses that proc0sc. 

COMMEN'i': Several commenters suggc,tcd the geographic wage 
fu.ctor no longer be computed based or, one standard dPViatjon 
from the statewide mear but and the actual mean. 

RESPONSE: The dPpartrnent bel i'''VE's the geographic wz,ge factor 
computation adequ2tPly provides fer differe~ces in ~l1tse areds 
as it is proposed. Since it is possible for one providPr in 
an individual 0rr:a to influence the mean :!.n this arec:_, the 
departr:'.Ent feels one. st.andarcl. dev1 at ion is necessar? to P."lini­
mize the possibiJ.ity. Additionally, since geogr~~hic wage 
ureus are not completely autonomotls 1 internet ion ht:>tWP.P.r< thL' 
2:reas results in competition fol- lohr.r. Low cost areas coulC. 
drnw from liigh cost are0s and v.:ir:c vc:rsa. 'l'he .st~ndarC 
devi~tion minimizes that p~fect. 

COMMEN2: On2 C•)tnmenter SU0r:tes't ed the • 7 J 
other cperating costs used in cornpntation 

rut2.o o£ 1.-=lbor tr~ 

of the yeoyr-aphj C"' 
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wage factor is an obsolete figure. He suggested that the .71 
should be r0.viewcd and perhaps ;:djustcd depending upon what :Ls 
discovered. 

RESPONSE: 
for tr,is 
periods. 

The dFpartment believes the 
period. We will evaluate 

.71 figure 
this item 

is adequate 
for future 

COMMENT: One comment'"' asked for an explanation of the expen­
ditUre-increase containPd in the notice of public hearing. 

RESPONSE: The increase in the FYBG expenditures reflect an 
anticipated ajdition of 150 nc~ nursing home beds. Additional 
LeG..::: c.:..n r·c.t be p:redic+-ed durinq FY87 1 thus accounti11g foJ. tht 
decreasing increase in FY87. 

COM~'ENT: One commenter suggested the rate increases resulting 
from department rate estimates were not consist.0:1t with the 
Legislative Appropriation. 

RESPONSE: The rate estimated increases shared with the vari­
ous nursing home associations were consistent with the court­
ordered nursing home settlement. The legislative appro­
priations were made with full knowledge of and consistent with 
that settlement. 

COHMENT: One cornrr,enter stated that the payment rate method­
ology and calculation was indecipherable. 

RESPONSE: The department believes the language is quitE' 
understandable. When rules and formulas as complicated as 
this are written, complicated mathematical calculations are 
needed. UnfcrtunaLely these calculations can app~ar rather 
confusing to the layman. The department, however, is always 
willing to help any interested party to understand the rate 
Ci'llcuL=-ltion. 

COMMENT: One comrnenter was concerned thut sole proprietors 
would br unable to transfer 2 facility tc their heirs without 
losing their grandfathered operating and property rates. 

RESPONSE: The clepartment believes that the eventuality raised 
in the comment is remote far purposes of the rule period pro­
rased und is unwi~:!.ing to change this section of the rule 
without further consideration and research. A change in the 
rules to effect the suggestion raised in the comment will be 
considered for a future rule. Until then, the application of 
the grandfathered ratPs to family-operated facilities must be 
j_n accordance with th(~ rul~ or, in cas0s requiring interpreta­
tion, will be dealt wjth on a case-by-case basis by the 
department. The departmePt, it should be noted, is receptive 
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to the suggestion that the hPir of an owner of a family~oper~ 
ated facility be able to operate the facility at the owner's 
grandfnthercd r~t~. 

Certified tc the Secrctcry of State June 17 ' 19 8 5. 

12~6/27/85 Montana Administr~t1ve Register 



-8 4 6-

VOLUME NO. 41 OPINION NO. 16 

CJEPARTNENT DF REVE~:Jr. - o,l and gao 1•1ell CuSi!"'gs are 
t~xable property; 
IMPROVEMENTS - Oil ano gas welc casings are 
improvements; 
MINES AND MINING - Oil ilr.d gas ,,·el~ casings are not 
mining fixtures; 
OTL AND GAS - Well casings are taxable property~ 
PROPERTY, REAL - Oil and gas well casings are taxable 
improvements tr real property; 

ilS 

MONTANA CODF ANNOTATED - Sections 
15-6-101, 15-6-134, 15-6-134(1) (b)' 

15-1-101 (1) (e), 
15-6-138 (l) (b)' 

15-23-611, 70-15-103, 70-15-104; 
1q8~ ~ONTANA C0NSTITUTIOG of 
section 3; 
SESS:!:ON LAWS 
SESSION LAWS 
SESSION LAWS 

OF 198" - Chapter 583; 
OF 1975 - Chapter 693, 
OF 1955 - Chapter 135. 

1889 - i\rticle XII, 

section -"l; 

EELD: Oil and gas well casings, which are 
permanently fixed in the well, are taxable 
property. Further, they are properly taxed as 
class four property. However, oil and gas 
well casings are exempt frorr'< taxation after 
December 31, 1984. 

John LaFaver, Director 
Department of Reve~ue 
Room 455 
Sam W. Mitchell Building 
Helen~ MT 59620 

Dear Mr. LaFaver: 

12 clur.e 1985 

Your predecessor requested my opinion on the following 
questions: 

1. Are oil and gas well casings, which are 
permanent] y fixed in tile we 11, taxable? 

2. If the oil and gas w~ll 
taxable, under what class 
should they be placed? 
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The !.-t~1f'vant Ct1::,() law 1n this tlrf-•a h.J.s hecn outduted by 
the 197~ ~lantana Ca11Stitution ~nd statutory amendments. 
Therefore, your question cor1 best be answered by 
~nalysis of the current statutes. 

Sectioll 15-6-101, MCA, clearly provides thi1t all 
property is subJect to taxation unless otherwise exc~pt. 
Tl1i~ is cnnsistont with Jccepted principles of statutory 
constrllCtLcJn whi~t1 only rt~cognlze tax exemptions 
expre~'~;ed in clear and unequiv()r;al term~-:. See Flathead 
Lake Methodist Canp v. vlebb, 144 MOP.t. 56S,399 P.2d 90 
(i9"fi5)_;_Cruse-v:Fisch1,---s5"-Mont, 28, r7s P, 878 (1918); 
3 ~3ands,--S\1therlilnd sfatul:_~ Corstruction § 66.09, at 
207 (1974). Furtht>r, tl"' oil and gas net proc,eds tax 
states speciflcally that improvement0 or supplie~; used 
in connection with oil and gas production arc: tJ.xable. 
§ 15-23-611, MCA. "rhus, oll and C:FiS w'ell Cdsinys ~re 
~ctxable property. 

This •,.;d.:~ r~1 . .-!rif1ed by t.~e 1985 I-"lcJ'to.na Lcq-Lsl0tun~ which 
approved Senate Bill 67, spe~.Lfically exempting 
down-hole oil and gas wells from future taxation. 1985 
Mont. Lavis; ch. 583. Testimony durinc; the Murch 25, 
19 8 5, House Taxation Commit tee hear iny on SB 6 7 
indicated that each county \·las taxing oi 1 <J.nd t"Jcu::: well 
casings differently. Thus, the purpose of tl1e bill was 
to unifor~ly ~xempt oil and gas WPll '~dslngs from 
taxatic::..n, (::-ffPr"tivc December 31, 1.984. While this tax 
~mendment clearly indicates that oil and 0~s w~ll 

casings cannot be taxed afte1 December 31, 1984, it also 
i.P.dicates they should be taxed prio.r to Dec.:t:-:rnber J l, 
1984. When the I.egislaturc creates d new right, such as 
a tax exemption, there is ~ presumption th;lt thE~ right 
did not exist. prlor to the· u.Mendnt~nt. HonLHl.J. M_;_lk. 
Control Bodrd v. Community CrQi1mer_y c~-,., 139 Mc .. ft"f"": ~23-~ 
lli-r-:-2c~- I i9G~"~7=o:l;;-8quent1~' ~--Oil ,,r( ~;.·1:: ,,1 ~_l 
casinl)s Wt~rP tnxablr· p.L·l.or to DeCClttbi..:'.L- 31, ]'.!84. '.i.'nc 
qu;o~stion the!""J. is, under what cld.S5 C'f prr;l-'er.ty should 
oil and qas well casings be ~axed~ 

Oil well ca::lngs are '11mprovcme:.1ts" under t.hc cletinit.1m 
of section 15-1-101(1) (P.), MCA, which pr<J~fi~_;,,~.; thetL ~~~.hf' 

term 1 improvements' includes aLl Luildings, ~-;t.ructure~, 
fixtures, fences, and im:?rovr~ments sit-•.1uted Uf>un, 
erected upon, or af.tixed to land. 11 See also 
§ 70-15--103, MCA (def'i"ing fi:ctt;,es) cf. § 7()-!S--lti4-;­
MCA (defining mining fixturPs), 
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Under the property cl~ssification scheme adopted in 
l9'l9, ''improvements'' which are not classified otherwise 
i'lr<" taxed nnder clC~ss four property, See 1979 Mont. 
Laws, ch. 693, § 4, codified as § 15-6-134, HCA. 
Argunhly, oil well casings could be classified with 
min~ng fixtur.os under section 15-6-138 ( 1) (b), HCA, b11t 
the courts huve not cli'ssified gas and oil production 
with mining pruduction since enactment of the oil and 
gas net proceeds tnx, or since the 1972 Montann 
Constitution deleted the r.1i:1eral tax provisions of t:he 
1889 Montana Constitution. See 1955 Mont. Laws, 
ch. 135, codifi,,d as tit. 15, ch-:--2"3, pt. 6, MCA; Mont. 
Cnnst, of 1889, art. XII, § 3; Dye, TL!xation of Mineral 
Interests Onder Artl.cle XII, Section 3 of the Montana 
State Constrtutio:o. 32 Mont. L. Rev.- 47, Sf (T97TT"":". 
ConSe<-1UePtly, nil and gas well casings should not be 
~lassificd with mining fixtures, but do fall under class 
four pr<>[H;rt"'· See§ 15-6-134(1) (b), MCA. 

Old Montana cases have held that mining improvements and 
oil well casings have no value independent of the m1ne 
or well, and therefore presumably are not taxable as 
separate property. See Hale v. County of Jefferson, 39 
Mont. 137, 101 P. 973 (1909); Callender v. Crossfield 
Oil ~~' 84 Mont, 263,--~ 273 (1929), 
overruled on other grounds, 113 Mont. 392, 130 P.2d 685 
(1942). These cases were decided prirn to enactr.1ent of 
the oil and gas net proceeds tax, anCI under the 1889 
Montana Constitution which prohibited taxation of mining 
improvements unless they had a value separate and 
independe~t of mining. See tit. 15, ch. 23, pt. 6, MCA; 
Hont. Canst. o~ 1889, art:" XII, § 3. The 1972 Montar,a 
Constitut ~.unal Con•.'ention eliminated the old mineral tax 
pn1vi.sion ":....!~ nrder lu qtve the Le~ir;lature morE~ 
di.SCrQti.on ... l~l~ing m~ne!-als. S(~r:: II ["\rJnt, Const. 
Conv. -,MO. RP.V(':11:•.' und E'ina..•Jc+= Commitr.ee, Februr3r·· 18, 
1972. The Legislature exercised thut discretion in 1979 
with th*='~ restructnrin(J of the pt'OIJerty tax 
classific...ttion system. Sec: 1979 Mor:t. Laws, ch. 693, 
r.odLfi~d Celt t_it. 15, ch. g-;-MCA. 

THEREFOK~, 11' IS MY OPTNION: 

Oil dncl gas well 
fixed in the \Jell, 
thE'~' are prl)rer2.y 

ca-=,ings, which are pernw.!·1ently 
~re taxable prcperty. Further, 
taxed as class four property. 
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However, oil and gas well casings ~rc exempt from 
taxation after Decembec 31, 1984. 
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VOLU~iE NO. 41 OPINION NO. 17 

AGRICULTURE - Ilorigation distr~ct property, not used for 
or related tG irrigation work, is not tax exempt; 
DEPAPTMENT OF REV!!:NUr: - Irrigation district property, 
nut used for or related to ir~igation work, is not tax 
exempt; 
TAXATION AND HEVENUl!; - Irrigation district property, 
which is not used for or related to irrigation work, is 
not ta:x exempt; 
MONTA"'A CODE ANNOTATED - Sectior>s 15-6-201 \1), 
85-7-:011; 
WJNTANA CONSTITUTION - Article VIII, sect~on 5; 
SESSION LAWS m· 1977 - ChaptEr 492. 

HELfJ: h:L·igatiur' district proP':rty, which is not 
related to or useu in irrigation work, is not 
exewpt from taxnti.on under the general 
irrigation district exemptions in sections 
15-6-201 (1) (a) (ii) anci 85-7-2011, MCA. 

13 June 1985 

Harold Hanser 
County Attorney 
Yellowstone County Courthouse 
Billings MT 59101 

Dear Mr. l:ianser: 

iou nave requested my opinion on the following qu~stion: 

ls irrigation district property, which is not 
used in or related to irrigation work, exempt 
from taKation under the general irrigation 
district tax exen~tions in sections 
15-6-201 (1) (a) (ii) and 85-7-2011, MCA: 

Your question involves 
following statutes: 

an interpretation of 

Section 15-6-20l. Exempt Categories. (1) The 
following categories of property are exemjJt 
from taxation: 

the 
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( ii) irrigat.ion districts organized unUer the 
laws of Montana and not operating for profit. 

~ection 85-7--2011. r:x"mption of i rricJa t~on 
district ___]2_£9pert__y. The bonds issued uwl"" the 
pravisiorts of this part, rights-of-wuy, 
ditches, flumes, pipelines, d~ms, water 
rights, reservoirs, equipment, rr.achine.ry, 
motor vehi~les, and all other ptrsonal 
property belonging to any irrigation distr1ct 
org.J.nized under the laws o~ Mont.J.na <H:cl not 
operatinq for profit may not be taxed for 
state, county, or munici.I:Jal purposes. 

As understa11d the fucts i t1 yuur s_;_tuo.tioH, 
~rrigalion disl1~ct has purchased a homc ~or use by 
district managE:r-. However, thE.- currenl manager has 
own home, and the irri•::1ation u~strict is rerlting 
house t.o a private party. 

,).l"l 

the 
his 
its 

Your auestion ca11 be answered by analyzir1g the pertinent 
constitutional provisions, statutes, legislative 
history, and case law. 

Moutana's 1972 Constitut-ion authorized the LegisLature 
to exempt certain property from taxation. Mont. Const. 
art. VIII, § 5. Ilowcver, th~ Constitution specifically 
notes that private interest in public property, such as 
libraries an~ rr1unicipal corporations, is taxable 
separately ::rom the exempt property. Mont. Canst. art. 
VIII, § 5(l)(a). Consequently, there is no 
constitutional justification for a blanket exemption for 
a,ll vroperty ow;-c•'ci or used by an otherw~sc tax exempt 
·~ntjty. This is curJsi.J·.ent witb. t:·112 Leyisl'-:t .. .:r-:: histnr~ 
of ~i~~ alove-rr~fcrenc~d ~catut~~-

The two o•:.atutes noted above, :;~ 15-6-<01 (1/ (a) (ii) and 
85-7-2011, NCA, v1ere most recc.'Ittly anl8.ildE:'C: by the ,;a:"""c 
bill in the 1977 Legisl~ture. 1~77 Mont. Laws, ell. 492. 
Section 2 of that bill, nc.w section 8'i-7-2l·l1, MCA, 
exempts bends, rights-of-way, flumes, pipt:lines, dc::m::, 
water r1ghts, reservoirz, equipreent, machine~y, motor 
vehicles, and ~ll othPr perso11al property, buc does nGt 
exempt homes and other real f'l'Operty, not used in Or 
related to irrigation work. Th~u is signifi~~nt because 
an express ment...'-on of certain items in a statute l.mplieD 
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the exclusion of items not mentioned, a principle of law 
known as "expressio unius est exclusio alterius. 1

' State 
ex. rel. Jones v. Giles, 168 Mont. 130, 133, 541 P.2d 
ill, 357 (1975); stepi1ens v. City of ~ Falls, 119 
Mont. 368, 381, 175 P.2d 408, 415 (1946). Further, 
section 1 of that bill, now section 15-6-201 (1) (a) (ii), 
MCA, exempts only those districts which are nonprofit. 
It is certainly arguable that renting a house is 
profitable, and therefoLC nutside the scope of the 
exemption. 

Minutes from the February 2, 197~, Senate Taxation 
Cor.1I'littee hearing on Senate Bill 155, (now 1977 Eont. 
Laws, ch. 492, containing the above-referenced 
amer:dm£nts) and the March 8, 1977, House Taxation 
Committee also indicate that the exempt~ion was intended 
for equipment actually used by the irrigation districts 
in their wurk. 

In addition, Montana has a long history of CC>se law 
denying qucstionabj_c tux e><emptions in general. and 
questionable tax exemptions for nonprofit entities in 
particular. Taxation is the rule, and exemption in the 
exception. Cruse v. Fischl, 55 Mont. 258, 263, 175 P. 
878, 880 (1918). "Every claim for exemption from 
taxation should be denied unless the exception is 
granted so clearly as to leave no roum for any fair 
doubt." Buffalo Rapids Irrigation District v. Colleran, 
85 Mont. 466, 471, 279 P. 369, 370 (1929). Vague 
exemptions are generally construed strictly against the 
taxpayer claiming them. Montana Bankers Ass'n. v. 
Montana Department of Revenue, 177 ~iont. 112,---rrr-;- 580 
P.2d 909, 912 (1978); State ex rel. l'lhitlock v. State 
Board of Equalization, ~Mont .----r'F, 84, 45 P. 2d ~ 
f.87 (1935). "[V] igilunce should be exerted to prevent 
the broader.ing of exemptions beyor:d the co!ltemplation of 
the fram<!rS of cur Constitution." Buffalo ~-pids_ 
Irrigation Gistrict, 85 rom.t. at 471, 279 P. at 370. 
Clearly, ~hese general provisions dealing with tax 
exemptions indicate that this exemption should be 
denied. Otl1Lr case law is even more convincing. 

In Buffalc., an irrigatior' district was claiming a tax 
exemption of farmland that it acquired by tax deed, but 
which was not used for irrigation work. The court held 
that "[O]rly such property of an irrigation district as 
is used fur governmental purposes should be exempt. " 
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85 Mont. at 477, 279 P. at 372. 
to note that: 

The court th~P. went on 

It is within the realm of possibility that the 
affairs of an irrigation district may be so 
conducted that a large portion, or all, of the 
land within the district should be acquired by 
the district by tax deed, as was the land in 
question; these lands might thereafter be 
operated by the distri~t through the agency of 
croppers or l;;astors, and, if plaintiff's 
position were tenable, the entire district be 
thus relieved oi paving its just proportion of 
the expense of the qovernmenL which has 
render~d its existence ~ossibl~ ~nd cGntinues 
to protect its ~rop~rty at the expense 0f the 
people at larg~.· 

85 Mont. at 480, 279 P. at 373. 

The Buffalo decision is consistent with other decisions 
involving nonprofit groups. See Old Fashion Baptist 
Church v. Montana Department of Revenue, 40 St. Rptr. 
~671 P.2d 625 (1983) (church owned several vacant 
lots adjacent to church building, but only the property 
occupied by the church and its access road is tax 
exempt~); Montana Catholic Missions v. Lewis and Clarke 
[sic] County, 13 Mont. 559, 35 P. 2 (l~ (land which 
was puxchased for, and intended for, charitable 
purposes, but v7hi cr. is currently unused, is not tax 
exempt) . 

THEREFORE, IT IS MY OPINION: 

Irrigation dist..:ict propert0• wl'~ch is not related 
to or u.;ed ir: irrigatior. work is tcot exempt from 
taxation unde~ the general irrigatior: district 
exemptions in sections 15-6-201(1) (a) (ii) and 
85-7-2011, MCA. 
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~he Administrative Coje Committee r~views all proposals 

for adopti~n of new rules or a~endment or repe~l of existing 

rules filed with the Secretary of State. Proposals of the 

Department of Rev~nue are reviewed only in regard to the 

proe!edural re1uire;_j_ent:s of the ontana t~d,':':inistrative 

f'rocedure .~ct. ~he Committee has the authority to make 

recommendations to an ai(ency regar<iing the adoption, 

amendment or repeal of a rule or to request that tne agency 

prepare a statement of the estimated economic impact of a 

proposal. In addition, the Committee may poll the menbers 

of the Le,:;islature to determine if a proposed rule is 

consistent with the intent of t'oe Legislature or, durin;: a 

legis;.ative session,. introduce a bill repealing a rule, or 

directirlG an agency to adopt or amend a rule, or a ,Joint 

Resnlution recommenrting that an agency adopt or ameni ~ 

rule. 

The Committee welcomes COlliments from the public and 

invites members of the public to appear before it ,,r to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

!'he address is Rc,om 13o, lf:ontawt 8tate Capitol, e!elena, 

f.;ontana ~9620. 
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~l1CJini:_;trative Rules of r11ontana (AR;~) lS a 
loosGlenf ~umpil~~ion by department of all 
rule;-, of Si~at"; departments ·1nd attaclled 
hoarri.;:; presently i.n effect, except rules 
:dopted tlp t,u thrcee months previously. 

~··lantana Ad.r?:i.nistrati.ve }>-_::r.~ister (' ·Ar.) 13 a 
Soft -t acv.-;1)""()i'li1d pub1 ic;:~tion, i~,sued tw il.::e-
monthly·, no~ices of ru.lPs propoged 
by not ces of rules adoptt'd by 

UenerfJ..l 'rJ 
Rulinec;) 
precedine 

interpretations of statute and 
tne attorney general 'Attorney 

Opinions) anrl agencj es rnec l;etrator.v 
issued ::;.ince pu.b:i icati.on of the 

IJS+-J of the Admini~~trative Bule~:-; of liuntana (AHl1:1 

I Consu1t _fi~T\: topic'\l inrlex, volume ,,--;. 
\f p •.t u t. e the rul e by c\-)ccktng the 

1~nown 

~:Juhject 
~·~at tcr a....__ c: u m u 1 :::t t i ve table g_ncJ t-:e t,;hle of 

;lt~l t11te 
n Ul:l be..:· :in c.l 
lJP.p<Htmc,nt 

c u n t e n t r~ 

r.o to cru::::~ 

each tiile 
nurnbL:tS and 
nun!Je~:::. 

'IONTANI\ AmU~!lSTRATIVl: K;;GISTJ::J< 

in t n e 1 au L ontana 

referenc(~ ti-:tb1 e 
w hi <: h 1 i ,_, t c; r (~ ." 

at, end o[ 
r; e c~ t i 0 n 

correspond 1 '""~C AR rule 
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ACCUMULATIVE TABLE 

The Administratlve Rules of Montana (ARM) is a compilation of 
ex1sting permanent rules of those executive agencies whi~h 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through March 31, 
1985. This table includes those rules adopted during the 
period January l, 1985 through June 30, 1985, and any proposed 
rule action that is pending during the past 6 month period. 
(A notice of adoptlon must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Adminlstrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1985, 
this table and the table of contents of th1s issue of the MAR. 

This table indicates the department name, title number, rule 
numbers ln ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1984 and 1985 Montana Administrative 
Registers. 

I-IV 

2.5.201 

2.2l.215 

(Workers' 
2.52.344 

Fqual Employment Oppnrtunity and Affirmative Action 
Program, p. 1533, 1798 
and other rules - Definitions - Department of 
Administration - Delegation of Purchasing Authority 
- Requisltions from Agencies to the Department -
Bidders List - Specifications Public Notice -
Competitive Sealed Proposals - Ex1gency 
Procurements, p. 1818, 244 
and other rules - Administration of Annual Vacation 
Leave, p. 1656, 100 

Compensatlon Judge) 
and other rule - Petition for New Trial or 
Reconsiderat1on of Attorney Fee ;,ward - /'.ttorney 
Fees, p. 1598, 107 

I-IV Establishment of a Rural Assistanc" Loan Prog1·am, 
p. 527 

4.12 1012 Increasing Fees Charged for Sampling, Inspection 
and Te~ting of Gra1ns at the State Grain 
Laboratorles, p. 261, 597 

4.12.1208 Laboratory Fees for Samples of Bee~ Subm1tted for 
Certificdtion, p 1823, 202 
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4.14.302 

4.14.305 

I-V 

I-II 

r-v 

(Board of 
8.14.814 

(Board of 
I-IX 

(Board of 
8.22.502 

8.22.610 

8.22.612 
8.22.801 

8.22.1025 
!Board of 
8. 24.409 
(Board of 
8.28.406 

(Board of 
8.32.305 

(Board of 
8.34.418 
(Board of 
8.36.409 
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and other rules - Loan Powers and Eligible Loan 
Activities - Loan Max1mums - Applicant Eligibility 
-Tax Deduction, p. 1427, 1752 
and other rule - Applicant Eligibility - Tax 
Deduction, p. 628 

Comprehensive Health Care Association and Plan, p. 
531 

Administration of the Federal Community Development 
Block Grant Program, p. 305, 688 
Application for Fireworks 1"/holesaler "erm1 t -
Contents of Fireworks 1/holesaler Permit, p. 536 
Emergency Rules Controlling Use of the South Bay 
Area of Seeley Lake by Seaplanes, p. 683 

Cosmetoloyists) 
and other r· ··,s - General, Init1al, 1\enewal and 
Late Fees - e Schedule p. 548, 861, 1180 

Dentistry) 
InterpretivE Rules for Advertising - Coverage -
Name and Office Information - Fee Information -
Specializat1on Areas - Solicitation, p. 1825, 154 

Horse Racing) 
and other rule - Licenses Issued for Conducting 
Pari-mutuel Ylagering on Horse Rac1ng Meetings -
Starter, p. 141, 272 
and other rule - Stewal:'ds .... Horkers' Compensation 
Insurance Required, p. 143 
Veterinarian, Official or Track, p. 391 
General Requirements - Finalist Determlnatlon 1n 
Thoroughbred Races, p. 1601, 1843 
Penalties, Hearings and Appeals, p. 1778, 108 

Landscape Architects) 
Fee Schedule, p. 1, 245 

Medical Examiners) 
and other rules - E.C.F.M.G. 1\equirements -
Reciprocity - Exam1nations - Annual Registration 
and Fees - Fee Schedule - Graduate Training 
Requ1rements for Fore1gn Medical Graduates, p. 366, 
687 

Nursing) 
and other rules - Educational Requirements and 
Other Qualifications Applicable To Specialty Areas 
of Nursing - Re-examination - Registered Nurse -
Re-examination - Pract1cal Nurse, p. 1780, lOS 

Nursing Home Administrators) 
Fee Schedule, p. 1398, 1753 

Optometrists) 
Fee Schedule, p. 35, 197, 349 
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Pharmacy) 
and other rules - Addc 1ons, Deletions and 
Rescheduling of Dangerous Drugs - Prescription 
Requirements - Records of Dispensing - Transfer of 
Prescriptions - Computer Regulations - Defin1tions 
- Automated Data Processing Systems - Security, p. 
630 

(Board of Physical Therapy Examiners) 
I List of Licensed Physical Therapists, p. 370, 687 
(Plumbers) 
8.44.403 

(Board of 
8.52.613 
(Board of 
8,54.402 

and other rules - Applications - Examinations -
Renewals - Duplicate and Lost Licenses - Fee 
Schedule, p. 748, 948, 1181 

Psychologists) 
Code of Professional Conduct, p. 1666, 5 

Publlc A~countants) 
and other rules - Examinations - Expiration -
Renewal - Grace Period, p. 1832, 154 

(Social Work Examiners) 
8.61.404 Fee Schedule, p. 1783, 108 
(Board of Veterinary Medicine) 
8.54.101 and other rules- Board Organization- Procedural 

Rules - Public Participation Rules - Temporary 
Permits - Annual Renewal of Certificate of 
l'leg:i.s.trat:ion. - Continuing Education, - F01'fei ture. of 
License and Restoration, p. 393 

(Milk Control Bureau) 
8.79,301 Licensee Assessments, p. 145, 273 
(Financ1al Bureau) 
I Supervisory Fees for Building and Loan 

8.80.104 
Associations, p. 398 
Semi-annual Assessments for State Banks, Trust 
Companies and Investment Companies, p. 397 

(Montana Economic Development Board) 
8.97.301 and other "u1es- Definitions- Review of 

8.97 30S 

8.97.308 

8.97.410 

8.97,505 
8.97.509 

8.97.701 

Appliction by Administrator - Board Review of 
Applications, p. 402 
and other rule - Appl1cation Procedures - Criteria 
for Detern11ning Eligib1li ty, p. 147 
and other rules - Rates, Service Charges and Fee 
Schedule - Criteria for Determining E1igibil1ty -
Application Procedure- Terms, Rates, Fees and 
Charges - Interim Funding of Pooled Industrial 
Revenue Bond Loans, p. 1784, 3, 155, 245 
and other rules - Guaranteed Loan Program -
Definitions - Description of Economic Development 
Bond Program - Eligibility Requirements -
Applicat1ons - Financ1ng Fees, p. 1430, 1754 
Eligibility Requirements, p, 307, 690 
Applicat1on and Financing Fees, Costs and Other 
Charges, p. 199, 350 
and other rules - Definitions - Scope of Subchapter 
7 - Closing Requirements - Montana Cash 
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Anticipation Financing Program - Application 
Procedure for the Mo~tana Cash Anticipation 
Financ1ng Program - Financial Requirements and 
Covenants - Terms, Interest Rates, Fees and Charges 
and Closing Requirements, p. 399 

(Hard-Rock Mining Impact Board) 
8.104.203 and other rules- Format of Impact Plans­

Notification and Submission of Plan - Ex Parte 
Communications with Board Members and Staff -
Objections Filed Dur1ng 30-day Extension of a 
Review Period, p. 1502 

(Aeronautics Division) 
I-IX Airport Certificat1on and Licensing, p. 1538, 156 

(Superintendent of Public Instruction) 
I Additional Procedures for Evaluating Specific 

10.6.103 
Learning Disabilities, p. 1573, 110, 351 
Inltiating School Controversy Procedure Process, p. 
1668, 1833A, 246 

10.16.1101 and other rules - Special Education Evaluation 
Procedures and the Child Study Team Process, p. 
1670' 110 

(Board of Public Education) 
I Opportunity and Education2l Eq~1ty, p. 54, 352 
I 
10.55.101 
10.55.303 
10.55.402 

Test for Certification, p. 264 
Accreditation Period, p. 45, 598 
Teaching Assignments, p. 38, 599 
Minimum Units Required for Graduation, p. 758, 
1439' 111 

10.57.207 and other rules - Correspondence Extension and In­
Servlce Credits - Re1nstatement - Class 2 Standard 
Teaching Certificate, p. 1435, 112 

10.57.301 Experience Requirement for Counselors, p. 637 
10.57.403 and other rule - Class 3 Administrative Certificate 

- Provisional Certif1cate, p. 46, 600 
10.58.702 and other rules- School Pr1ncipals- School 

Superintendents - School Principals and 
Superintendents, p. 639 

10.54.601 and other rule - Use of Four Wheel Drive Vehicles -
General - Inspections, p. 52, 274 

(Montana State Library) 
10.101.203 and other rules- General Policy and Public Library 

Development and Organizational and Procedural 
Rules, p. 1676 

I-VI Management of Recreational Use of Rivers and 
Streams, p. 405 
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and other rules - Conduct of Outfitter Examination 
-Licensing and Endorsement of Guides - Definition 
of Hunting Success for Advertising, p. 309 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-VII 

I -XVII 

I-XXX 

16.8. 701 

16.10.203 

16.10.634 

16.10.902 

16.10.903 

16.16.304 
16.20.401 

16.20.605 

16.20.701 

16.20.914 

16.28.201 

16.32.103 

Filing of Death Certificates - When Court Order is 
Required, p. 149, 275 
Health and Sanitation Standards for Youth Camps, p. 
454 
Standards and Criteria Relating to Health, Sa: .~y 
and Physical Well-being in Schools, p. 443 
Standards for Construction and Operation of 
Swimming Pools and Spas - Regulation, Inspection 
and Enforcement, p. 411 
and otf1er rules - Definitions - Circumvention -
Definitions: PSD - Permits -NSPS - Hazardous Air 
Pollucants - Visibility Protection, p. 330 
and other rules - Minimum Requirements for the 
Design, Construction, Operation and Equipment of 
Food Service Establishments, p. 538 
and other rules - Structural Requirements for 
Public Accommodat1ons - Water Supply System 
Standards - Sewage System Standards - Laundry 
Facility Requirements - Housekeeping and 
Maintenance Standards, p. 436 
Setting Standards to Protect Health and Water 
Quality which ~lust Be Met By Private Campgrounds, 
p. 551 
and other rules - Health and Environmental 
Standards for Labor Camps - Standards Work Camps 
Must Meet Concerning Construction; Water Supply; 
Sewer; Food Service; Solid Waste Disposal; Insect, 
We~d anci Rodent Control; - Equipment and 
Maintenance Requirements for Work Camps, p. 552 
Individual Sewage Treatment Systems, p. 1402, 1801 
Submission and Review of Plans and Specif1cations 
for Public Water and Wastew•ter Systems, p. 1780, 
163 
and other rules - Water Quality Classifications and 
Standards, p. 1447, 1802 
and other rules - Extension of Water Quality Non­
degradation Rules to Groundwater, p. 1453, 1804 
and other rule - Issuance of General Permits for 
Montana Pollutant Discharge Elimination Systems and 
Groundwater Pollution Control Systems, p. 1459, 
1805 
and other rule - Emergency Amendment pertaining to 
Reportable Diseases, p. 372 
and other rules - Review Procedures for 
Applications for Certif1cates of Need to Establish 
New Health Care Facilities and Services, p. 203, 
318, 602 
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and other rules - Laboratory Fees for Air -
Microbiological - Solld and Hazardous Waste -
Occupational Health Analyses, p. 316 
Laboratory Fees for Water Analyses, p. 313 
and other rules - Standards Applicable to Hazardous 
Waste Generators and Treatment, Storage and 
Disposal Facilities, p. 231, 691 
and other rules - Identification and Listing of 
Hazardous Waste, p. 237 

INSTITUTIONS, Department ~;.L __ T_i.:t1~--~ 

I- VI II Admission Policy for the Montana Veterans' Home, p. 
150, 374 

;JUST_I_S::E.~E_artment of, Title 23 

23.5.101 

23.7.111 

Safety Equipment Requirements for Trailers used for 
Hauling and Spreading Fertilizer, p. 643 
and other rules - Transfer of Motor Carrier Safety 
Standards f~am the Public Service Commission, p. 
642 
and other rules - Sale, Installation and Service of 
Fire Protection Equipment, p. 564 

LABOR AND INDUSTRY, D~partment of, Title 24 

(Human Rights Commission) 
Zero Public Hearing and Notice of Petition for 

Declaratory Ruling - Refusal to Contract with Any 
Persons Other Than Married Couples as Aftercare 
Group Home Houseparents, p. 239 
Age Discrimination in Housing Accommodatlons and 
Improved or Unimproved Property, p. 339 

I-VII Maternity Leave, p. 482, 949, 1369 
(Workers' Compensation Division) 
1-lV Emergency Rules - Conversions of Biweekly Permanent 

Dlsabillty lle>rkers' CoY"pens<:.tion Benefits to Lump 
Sums, p 494, 605 

I-IV Lump Sum Conversions of Benefits, p. 645 
24.29.3801 Attorney Fee Regulat~on, p. 1795, 201, 506 

Brucellosis Vaccination of Imcorted Cattle Under 4 
Months of Age, p. 57, 276 · 

32.2.401 Raising the Costs of Llvestock Brand Inscection and 
Transportation Permits and Fees, p. 573 · 

32.3.406 Brucellosls Test Performed on Cattle Before Change 
of Ownership or Movement Within the State, p. 1807 

32.3.407A Change of Ownership Test- Waiving in 6 Additional 
Counties the Brucellosis Test, p. 55, 277 
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32.22.103 Issuance of Self-renewing Permits Dependent Upon 
Compliance with Aerial Hunting Regulations, p. 576 

~TURAL RESOURCES AND CONSERVATION, Department of, Title 36 

(Board of 
36.7.101 

36.12.103 

Natural Resources and Conservation) 
and other rules - Administration of the Montana 
Major Facility Siting Act - Long-Range Plans -
Waivers - Notice of Intent to File an Application -
Application Requirements - Decision Standards, 
Centerlines - Monitoring, p. 1216, 1844 
Application Fee for Water Right Transfer 
Certificates, p. 578 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I-II 

I-II 
I-V 

I-XIV 

42.11.201 

42.12.101 

42. 12. 111 

42.12.123 

42. 13. 101 

42.13.301 
42.15.504 

Terminat~on of Residential Natural Gas and 
Electrical Service. p. 356 

Use of I~ontana Adjusted Gross. Income- When 
Calculating Itemized Deductions, p. 1617, 2033 
Failure to Furnish Requested Information on 
Returns, p. 1619, 2033 
Elderly Homeowner Credit Returns, p. 1621, 2034 
Tax Status of Federal Obligations, p. 1623, 2034 
Gasohol Blenders, p. 551 
Requiring Taxpayers to pay Taxes Due of $500,000 or 
Greater by Electronic Funds Transfer, p. 557 
Payment of Interest on Refunds, p. 1510, 2031 
Implementation of Alcohol Tax Incentive and 
Administration Act, p. 1598, 173 
Waiver of Penalty and Interest by the Department of 
Revenue, p. 1702, 113 
and other rules- Liquor Vendors- Vendor's 
Employment of Representatlves and Brokers, p. 1732, 
165 
and other rules - Liquor Division Licenses and 
Permits, p. 1712, 157 
Processing Fee for the Beer Importer License, p. 
659 
Removal of the Requirement that a Business Operated 
on the Same Premises as a Licensed Alcoholic 
Beverage Business be "Closed Off" from 2 a.m. to 8 
a.m., p. 561 
and other rules - Liquor Division Regulation of 
Licensees - Beer Wholesaler and Table Wine 
Distributor Recordkeeping Requirements, p. 1741, 
170 
Storage of Alcoholic Beverages, p. 242 
Investment Tax Credit, p. 1615, 2032 
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42.16.105 Penalties for Failure to File Return, Pay Tax or 
Pay a Deficiency, p. 1608, 2031 

42.17.103 and other rules - Wages - Forms to File after 
Termination of Wage Payments, p. 1612, 2032 

42.21.101 and other rules - Market Value of Personal Property 
- Oil Field Machinery and Supplies - Leased and 
Rented Equipment - Abstract Record Valuation -
Property Reporting Time Frames, p. 1550, 2036 

42.22.101 and other rules - Assessment and Taxation of 
Centrally Assessed Companies, p. 1543, 2041 

42.23.416 and other rules - Tax Treatment of Interest Earned 
on Federal Obligations, p. 59, 375 

42.27.603 and other rule- Alcohol Tax Incentive for Exported 
Alcohol, p. 653 

SECRETARY OF STATE, Title 44 

I-II 

I-XXV 

1.2.419 

Fees for Filing Uniform Commercial Code Documents 
and Issuing Certificates Related to Agriculture, p. 
458 
Procedures for Conducting Certain Specific 
Elections by Mail Ballot, p. 663 
Scheduled Filing, Compiling and Publication Dates 
for Montana Administrative Register, p. 1625, 2046 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

Determination of When Food Stamp El~gibility 
Begins, p. 1464, 1755 

I Youth Foster Home, Foster Parents, p. 1834, 175 
I-VII Reimbursement for Inpatient Psychiatric Services, 

p. 341, 611 
I-IX Residential Alcohol and Drug Treatment for Ind~gent 

Juveniles, p. 585 
I-IX Eligibility Criteria for Foster Care Support 

s~rvices, p. 678 
I-XIX Licensing Adult Foster Homes, p. 79, 289 
46.2.201 and other rules - Contes~ed ~as~ Pror.edures 

I~cl~~ing Denial, Suspension or Revocation of 
Licenses, p. 581 

46.5.401 and other rules - Licensing of Child Placing 
Agencies, p. 62, 278 

46.5.904 and other rules - Day Care for Children of 
Recipients in Training or in Need of Protective 
Services, p. 594 

46.5.909 and other rules - Registration of Family - Group 
Day Care Homes and Licensing of Day Care Centers, 
p. 1838, 177 

46.10.303 and other rule- Unemployed Parent, AFDC 
Depr~vation Requirements, p. 268, 500 

46.10.308 and other rules - Eligibility Requirements 
Regarding AFDC Program, p. 1170, 1478 
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46.10.318 

46.10.403 
46.11.101 
46.11.101 
46. 12. 102 
46.12.216 

46.12.502 

46.12.513 

46.12.1201 

46.12.3002 

46.12.3803 
46.25.302 

-864-

Emergency Assistance to Needy Families with 
Dependent Children; AFDC Program, p. 266, 500 
AFDC Assistance Standards, p. 589 
Food Stamp Program, p. 1748 
Food Stamp Program - Thrifty Food Plan, p. 1750 
Medical Assistance, Definitions, p. 96, 248 
Restriction of Access to Medical Services, p. 93, 
249 
and other rules - Services Not Provided by the 
Medicaid Program, p. 98, 250 
Reimbursement for Swing-Bed Hospitals, Medical 
Assistance, p. 1627, 2047 
and other rules - Reimbursement for Skilled Nursing 
and Intermediate Care Services, p. 460 
Determination of Eligibil1ty far Medical 
Assistance, p. 1842, 181 
Med1cally Needy Income Standards, p. 1836, 181, 676 
General Relief and Medical Assistance Program, p. 
479 
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