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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section tontains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that Lhe proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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PEFORE THE DEPARTMFENT OF ADMINISTRATION
RUILDING CODES DIVISION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICF OF PROPOSFD AMEND-
of rule ARM 2.32.141 concern- ) MENT OF RULE ARM 2.32.181
ing the adoption of the Uniform ) concerning the Uniform
BRuilding Code by reference } Building Code

)

) NC PUBLIC HEARING

) CONTEMPLATED

TO: All Interested Persons:

1. ©On June 4, 1984 the Building Codes Division proposes
to amend rule ARM 2,32.141, Incorporation by Refecrence of
Uniform Building Code which adopts the Uniform Building Code,
1982 Edition, by reference.

2. The rule, as proposed to be amended, provides,

2.32.101, INCORPORATION BY REFERENCE OF UNIFORM

BUILDING CODE (1) (a) through (d) remains the same.

(e) Section 3305(h)

Openings., 1. Doors. of the Uniform Building Code, of
self~closing or automatic closing corridor doors to
patient rooms does not apply to health care facilities as
defined in Section 50-5-101, Montana Code Annotated
{(MCA). Section 58-5-1@1, MCA defines "health care
facility” as any building used to nrovide health
services, medical treatment, nursing, rehabilitative, or
preventive care to persons. The term does not_include
offices of private physicians or dentists. The term
includes but is not limited to ambulatory surgical
facilities, health maintenance organizations, home health
agencies, hospitals, infirmaries, kidney treatment
centers, long-term care facilities, mental health
centers, out-patient facilities, public health centers,
rehabilitation facilities, and adult day-care centers,

3. The Division is proposing this amendment to the rule
in order t¢ comply with the Legislative change to Section 50-
60-205, MCA, passed during the 48th Legisicture, through House
Bill No. 361 (Chapter 168, Laws of 1983).

4, Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to John
Bobinski, Associate Counsel, Insurance and Legal Division,
Department of Administration, Capitol Station, Helena, Montana
596206, no later than June 4, 1984,

5. If a person who is directly affected by the proposed

amendment wishes to express his data, views, and arguments orally
or in writing at a public hearing, he must make written
reguest for a hearing and submit this request along with any
written comments he has to John BRobinski, Associate Counsel,
Insurance and Legal Division, Department of Administration,

MAR Notice No. 2-2-126 8-4/26/84
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Capitol Station, Helepa, Montana 59626, no later than June 14,
1984.

6. If the agency receives requests for a public hearing
on the proposed amendment from either 16% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the
legislature; from a government~l subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 750 persons based
on the population of Montana.

7. The authority of the agency to make the proposed
amendment is based on Sections 50-60-1064 and 50-60-2@3, MCA,
and the rule implements Sections 5@-66-1¢3 and 50-6¢-104, MCA.

MORRIS L. BRUSETT, Director
Department of Administration

v 4 pp O sl e

Morris L. Brusett (j

Certified to the Secretary of State April 12, 1984

8-4/26/84 MAR Notice No. 2-2-126
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BEFORE THE DEPARTMENT OF ADMINISTRATION
BUILDING CODES DIVISIOM
OF THE STATE OF MOMNTANA

In the matter of the repeal }  MOTICF OF PROPOSED RE-
of rule ARM 2.32.210 concern- ) PLAL OF RULFE ARM
ing the review of school plans ) 2,32.21¢ concerning re-
by the Division ) view of school plans

}

) NO PUBLIC HEARING

) CONTEMPLATED

TO: All Interested Persons:

1. On June 4, 1984 the Building Codes Division proposes
to repeal rule ARM 2.32.213, School Plans.

2. The rule proposed to be repealed is on page 2-2693 of
the Administrative Rules of Montana.

3. The Division 18 proposing to repeal this rule to
comply with the Legislative change to Section 20-6-622,
Montana Code Annotated, passed during the 48th Legislature,
through House Bill No. 315 (Chapter 274, Laws of 1983), which
prohibits the Division from reviewing school plans in areas
where there is a local government code enforcement program,

4, Interested parties may submit their data, views or
arguments concerning the proposed repeal in writing to John
Bobinski, Asscociate Counsel, Insurance and Legal Division,
Department of Administration, Capitol Station, Helena, Montana
5962¢, no later than June 4, 1984.

5. If a person who is directly affected by the proposed
repeal wishes to express his data, views, and arguments orally
or in writing at a public hearing, he must make written re-
quest for a hearing and submit this request along with any
written comments he has to John Bobinski, Associate Counsel,
Insurance and Legal Division, Department of Administration,
Capitol Station, Helena, Montana 59620, no later than June 4,
1984,

6. If the agency receives requests for a public hearing
on the proposed repeal from either 16% or 25, whichever is
less, of the persons who are directly affected by the proposed
repeal; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date,
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 750 persons based
on the population of Montana,

7. The authority of the agency to make the proposed
repeal is based on Section 50-6#~-3¢2, MCA, and the rule
implements Sections 50-60-3M2 and 20-6-622, MCA.

MAR Notice No. 2-2-127 8-4/26/84
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MORRIS L. RRUSETT, Director
Devartment of Administration

-

—-

By: gy ot 2 “f,/ £,
7

Certified to the Secretary of State _ April 12, 1984

8-4/26/84 MAR Notice No, 2-2-127
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BEFORE THE DEPARTMENT OF ADMINISTRATION
BUILPINCG CODES DIVISION
CF THE STATE OF MONTANA

In the matter of the amendment
of rule ARM 2.32.401 concern-
ing the adoption of the
Hational Electrical Code by
reference.

NGTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT OF RULE

ARM 2,232,401 cencerning the
Mational Electrical Code

TO: All Interested Persons:

1. Op June 4, 1984 at 9:308 a.m., a public hearing will
be held in the Social and Rehabilitation Services Building,
ruditorium, 111 Sanders, Helena, Montana, to consider the
amendment of rule ARM 2.32,401, National Electrical Code.

2. The proposed amendment replaces the present rule ARM
2.32.491 found in the Administrative Rules of Montana. The
proposed amendment would adopt the 1984 Edition of the
lMational Electrical Code, by reference.

3. The rule, as proposed tc be amended, provides as
follows:

2.32.401 NATIONAL ELECTRICAL CODE (1) The department
of administration, building codes division, hereby adopts
and incorporates herein by reference the standards
adopted by the national fire protection association for
electrical installations on May 2% 19, 1984 1983,
appearing in Pamphlet MNFPA 70 (3981 1984), under the
title of National Flectrical Code 1983 1984. The
National Flectrical Code 1983} 1984 is a nationally
recognized model code setting forth minimum standards and
requirements for electrical installations., A copy of the
Naticnal Electrical Code 198% 1984 may be obtained from
the department of administration, building codes
division, Capitol Station, Helena, Montana 59627 at cost
plus postage and handling. A copy may also be obtained
by writing to the National Fire Protzction Association,
43¢ Atlontie Avenue Batterymarch Park, Restem Quincy,
Massachusetts @223¢ 12269,

4. The Division is propocing this amendment teo its rule
to keep the state standard current with modern technology by
adopting the latest available edition of the National
Electrical Code., The requirement to maintain current ccdes is
provided in Section 50-60-281, MCA,.

S. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing,
Written data, views or arguments may also be submitted to John
Bobinski, Associate Counsel, Tnsurance and Legal Division,
Department of Administration, Capitol Station, Helena, Montana
59620, no later than June 4, 1984.

MAR Notice No. 2-2-128 8-4/26/R4
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6. John Bobinski, Associate Counsel, Insurance and Legal
pivision, Department of Administration, Capitol Station,
Helena, Montana 59628, has been designated to preside over
and conduct the hearing.

7. The authority of the agency to make the proposed
amendment is based on Sections 50-60-203 and 5¢-60-693, MCA
and the rule implements Sections 50-60-203 and 50-60-603, MCA.

MORRIS L. BRUSETT, Director
Department of Adwrinistration

. e
, b ; /
By: Gy sl S il /.
Morris L. DRrusett /
/

Certified to the Secretary of State April 12, 15984

8-4/26/84 MAR Notice No, 2-2-128
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BEFORE THID DEPARTMI'NT OF ADMINISTRATION
RUILDING CODES DIVISION
CE THFE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HERRING ON
of rule ARM 2.32.5¢41 concern- ) PPOPOSEDRD AMIEMDMENT OF RULE
ing the adoption cf the Stand- )} ARM 2.32.501 concerning the

ard For Recreational Vehicles, ) Standard For Recreational
UFPA S5O1C/ANSI A119.2 by } Vehicles
reference

1T0: All Interested Persons:

1. On June 4, 1984 at 9:30 a,m., a public hearing will
be held in the Social and Rehabilitation Services Rui' ing,
Auditorium, 111 Sanders, Helena, Montana, to consider the
amendment of rule ARM 2,32.501, Incorporation Ry Reference of
NFPA S5061C/ANSI 2119.2, Standard For Recreational Vehiecles.

2. The proposed amendment treplaces the present rule ARM
2.32.501 found ip the Administrative Rules of Montana. The
proposed amendment would adopt the 1982 rdition of NFPA
5¢61C/ANSI Al119.2, Standard For Recreational Vehicles, by
reference.

2. The rule as nroposcd to be amended provides as
follows:

2.32.581 INCORPORATIO!N BY REFEREMCE OF MEPA SC1C/ANSI
All9,2 STANDARD FOR RECREATIONAL VEHICLES (1) The
Building Codes division of the department of
administration adopts and incorporates by reference
herein the NFPA 581C/ANSI Al119.2, standards For
Llecreational Venicles, 29877 1982 Edition. The NFPA
501C/ANSI A119,2, Standard For Recreational Vehicles,
1982 edition, is a nationally recognized model code for
the construction of travel trajilers, camping trailers,
truck campers, and motor honmes, A copy of the MNFPR
T@I1C/ANSI A119,2 Standard for Recreational Vehicles, 1962
edition may be obtained from the department of
administration, building codes division, Capitol Station,
Helena, Montana 59620 at cost plus postage and handling.
A copy may also be obtained by writing to the National
Fire Protection Asscciation, Batterymarch Park, Quincy,
Massachusetts (12269.

(2) The purpos~ of this standard is to provide a uniform
standard covering the installation of plumbing, heating,
and electrical systems for travel trailers, camning
trailers, truck campers, and motcr homes.

4, The Division is proposing this amendment to its rule
te keep the state standard current with modern technology by
adopting the latest available edition of the NFPA standards
for recreational vehicles, The requirement to maintain

MAR Notice No, 2-2-129 A-4/26/R4
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surrent codes is provided in Section S5#-60-201, MCA,

5. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to John
Bobinski, Associate Counsel, Insvrance and Legal Division,
Department of Administration, Capitol Station, Helena, Montana
5962¢, ne later than June 4, 1984,

6. John Bobinski, Associate Counsel, Insurance and Legal
Division, Department of Administration, Capitol Station,
Helena, Montana 59628, has been designated to preside over
and conduct the hearing.

7. The authority of the agency to make the proposed
amendment is based on Sections 50-60-203 and 50-60=-401, MCA
and the rule implements Sections 58-606-203 and 50-66-4@1, MCA.

MORRIS L. BRUSETT, Director
Department of Administration

By: 4 (/di'iéi/gj -g-’lﬂ by o
Morris L. Brusett 6/ VARE

Certified to the Secretary of State April 12, 1984

8-4/26/R4 MAR Notice No. 2-2-129
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PROFESSIONAL ENGINEERS AND LAND SURVEYORS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rule 8.48_1105 ) OF ARM 8.48.1105 FEE SCHEDULE
concerning the fees.
NO PUBLIC HEARING CONTEMPLATED

TO: Al)l Interested Persons:

1. On May 26, 1984, the Board of Professional Engineers
and Land Surveyors proposes to amend the rule 8.48.1105
concerning the fee schedule.

2. The amendment as proposed will read as follows: (new
matter underlined, deleted matter interlined)

8.48.1105 FEE SCHEDULE (1) Fees shall be transmitted
by check payable to the board of professional engineers and
land surveyors. The board assumes no responsibility for loss
in transit of such remittances. Applicants not submitting the
proper fees will be notified by the department.

(2) 1In every case, should the board deny the issuance of
a certificate to any applicant, the initial fee deposited
shall be retained by the board as an application fee.

(3) The biennial renewal fee for registration as a pro-
fessional engineer or land surveyor shall be $40.00. For pro-
feszional engineers-surveyors, (ES), it shall be $60.00.

(4) The remainder of the fees shall be as follows:

(a) EIT application and test $36-=-00 40.00
(b) PE application and test (Original) 46-06 80.00
(c) PE app. and test for out-of-state EIT 58-60 100.00
(d) PE Comity application 66- 066 100.00
(e) LSIT application and test 36-60 40.00
(f) LS application and test 46-80 80.00
(g) LS comity and test &6-086 100.00
(h) ES Comity and test 106-0860 160.00
(i) Re-exam 36=-66 50.00

(j) Temporary permit 100.00
Auth: 37-1-134, 37-67-202Z, MCA Imp: 37-1-134, 37-67-303,
311, 319, MCA

3. Section 37-1~134, MCA requires all licensing boards
to set fees commensurate with program area costs. These are
the fees the board has determined are necessary to cover
administrative costs for the program areas.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Professional Engineers and Land Surveyors, 1424 9th
Avenue, Helena, Montana, 59620-~0407, no later than May 24,
1984.

5. 1f a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any

MAR. NOTICE NO. 8-48-9 8-4/26/84
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comments he has to the Board of Professional Engineers and
Land Surveyors, 1424 9th Avenue, Helena, Montana, 59620-0407,
no later than May 24, 1984,

6. If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 70 based on the
700 applicants.

BOARD OF PROFESSIONAL ENGINEERS
AND LAND SURVEYORS
ROBERT HAFFERMAN, CHAIRMAN

BY:

WOOD, LEGAL COUNSEL
EPARTMENT OF COMMERCE

Certified to the Secretary of State, April 16, 1984.

8-4/26/84 MAR Notice No. 8-48-9
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STATE OF MONTANA
DEFARTMENT OF COMMERCE
BEFORE THE BOARD OF PUBLIC ACCOUNTANTS

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENTS OF
RULES 8.54.401 through 8.54.
403, 8.54.405 through 8.54.
411, 8.54.415, 8.54.601, 8.
54,603 through 8.54.616, 8,
54.301 through 8.54.806, 8.5%4.
B08 through 8.54.812, 8.54.816
through 8.54.818, 8.54.820
through 8.54.822, PROPOSED
REPEAL, OF RULE 8.54.602
DEFINITIONS, AND PROPOSED
ADOPTIONS OF RULES UNDER
SUB~CHAPTER 2, SUB-CHAPTER 6,
AND SUB-CHAPTER 7

In the matter of the proposed
amendment of rules 8,54.401
through 8.54.403, 8.54.405
through 8.54.411, 8.54.415,
.54.601, 8.54,603 through
.54.616, 8.54,801 through
.54.806, 8.54.808 through
.54.812, 8.54.816 through
.54,818, 8.54.820 through
.54.822, proposed repeal of
rule 8.54.602 concerning
definitions, and proposed
adoptions of new rules under
sub-chapter 2 concerning de-
finitions, under sub-chapter 6
concerning professional con-
duct, under sub-chapter 7 con-
cerning positive enforcement
rules.

oo

e e e e St M N et St e et e i e S S et St

TO: All Interested Persons:

1. On May 22, 1984 at 10:00 a.m. a public hearing will
be held in the auditorium of the Scott Hart Building, 303
Roberts, Helena, Montana, to consider the amendments, repeal
and adoptions of the above-stated rules.

2. The proposed amendment of 8.54.401 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of rule is located at page 8-1477, Administrative
Rules of Montana)

"8.54.401 BOARD MEE;INGS (1).

(2) The seeretary d epartment shall keep accurate
minutes of the meetings of the board and complete records of
all applications for examination and registration,
certificates granted, and persons registered as licensed
public accountants, and all necessary information in regard
thereto.

(3) The &reasurer department shall collect all fees
and deposite same to the credit of the state treasurer in a
special fund as provided in section 37-50-315, MCA+ and he,
The department shall prepare and (after approval of the board)
file the annual operating budget with the budget director of
the state of Montana. After the c¢lose of the state fiscal
year (June 30) he the department shall prepare and submit to
the board a statement showing, in reasonable detail, the
amount of monies received and disbursed during that year and a
comparison with the related budget allotments.

(4) L

Auth: 37-50-201, MCA Imp: 37-50-201, MCA

MAR NOTICE NO. 8-34-20 8=4/26/84
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3. The board is proposing the amendment to ¢larify that
the department performs the task of keeping minutes and
records, as well as being responsible for collection of fees.

4. The proposed amendment of 8.54.402 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of rule is located at pages 8-1477 and 8-1478,
Administrative Rules of Montana)

"8.54.402 EXAMINATIONS (1) The ehairman board shall
be responsible for the administration of appeint a €hree
member committce of beoard members teo administer the certified
public accountants examination.

(2) ...

(3) The board hereby adopts the use and grading services
of the American Institute of Certified Public Accountants and
its examination schedule. Applications for the examination
must be filed em by the 15th date of the second month prior
to each scheduled examination.

(a) Those applicants who wish to defer the examination
until a later date shall notify the board in writing prior to
the date of the examination for which they are scheduled."

Auth: 37-50-203, 308, MCA Imp: 37-50-308, MCA

5. The amendment is proposed to more accurately reflect
the procedure followed by the board in the area of
administering examinations.

6. The proposed amendment of 8.54.403 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of rule is located at page 1478, Administrative
Rules of Montana)

"8.54.403 OUT-OF-STATE CANDIDATES FOR EXAMINATION

(1) ...

(3) An out-of~state student candidate will be
considered a resident of his home state. Out-of-state
residents wishing to sit as Montana candidates must take the
exam at a Montana site."

Auth: 37~50-203, 308, MCA Imp: 37-%0-308, MCA

7. Subsection (3) deletes student because all candidates
from out-of-state are not necessarily students. The addition
of out-of«state residents wishing to sit as Montana candidates
being required to sit at a Montana site is proposed because
this has been board policy for many years and they feel it
should be made into a rule to avoid challenge.

8. The proposed amendment of 8.54.405 will]l read as
follows: (new matter underlined, deleted matter interlined)
(full text of rule is located at pages 8-1478 and 1479,
Administrative Rules of Montana)

8-4/26/84 MAR Notice No. 8-54-20
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"8.54.405 CONSECUTIVE EXAMINATIONS AND RE-EXAMINATION
REQUIREMENTS (1) ...

(a) A candidate who passes 2 or more parts of the
uniform certified public accountants examination may be re-
examined in the remaining subjects for the 5 consecutive
examinations following the examination in which he establishes
a condition, with credit being given for the parts
successfully passed, provided that;

(i) the applicant wrote all parts of the examination at

that sitting,

cach part not passed at that sitting,

(iii) at each subsequent sitting at which the applicant
seeks to pass any additional parts, the applicant writes all
parts not yet passed, and

(iv) in order to receive credit for passing additional
parts in any such subsequent sitting, the applicant attains a
minimum grade of 50 on each part written, but not passed on
such sitting.

Accounting practice will be considered 2 parts.

(b) ...

(2) Candidates who fail to pass or condition the
uniformed certified public accountants examination under an
approved original application may apply to the board for re-
examination for the next 6 consecutive examinations.

¢33 The board, upon receiving the application, shall
accept or reject the application.

(a) ..."

Auth: 37-50-203, 204, 308 MCA Imp: 37-50-204, 308,

MCA

9. Subsections (1) (i),(ii), (iii), ( iv), and (v) have
been added because a trend seems to be developing to
concentrate on one subject. In the opinion of the board, the
exam is an interlocking one with each subject relating to the
other and it is not a wise practice to concentrate in one
area.

10. The proposed amendment of 8.54.406 will read as
follows: (new matter underlined, deleted matter interlined)

(full text of rule is located at pages 8-1479 and 1480,
Administrative Rules of Montana)

"8.54.406 REQUIREMENTS FOR CERTIFIED PUBLIC ACCOUNTANT
CERTIFICATE AND LICENSED PUBLIC ACCOUNTANT REGISFRATION

b) if such person meets the requirements of section 37-
50-304 (2), MCA, he will not be issued a registratien

license as a licensed public accountant until he has met the
requirements of section 37-50-303, MCA and the regulations
thereunder."

MAR Notice No. 8-54-20 8-4/26/84
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Auth: 37-50-203, MCA Imp: 37-50-303, MCA

11. The word registration was changed for purposes of
clarification to license, since a license is what is issued,
rather than registration to an applicant who meets LPA
requirements.

12. The proposed amendment of 8.54.407 will read as
follows: (full text of rule is located at page 8-1480,
Administrative Rules of Montana)

"8.54.407 OQUALIFICATIONS FOR RESISFRATESN A LICENSE AS
LICENSED PURLIC ACCOUNTANT (1) Candidates sitting for the
uniform certified public accountants examination or making
application to sit for said examination shall not be required
to elect or to declare their intention of applying for
regiskration the license as a licensed public accountant. A
sitting for the uniform certified public accountant
examination will qualify for registwmEien a license if:

(a) ..."

Auth: 37-50-203, MCA Imp: 37=-50-303, MCA

13. The amendment is proposed for the reason as stated
in paragraph 11.

14. The proposed amendment of 8.54.408 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of rule is located at page 8-1480, Administrative
Rules of Montana)

"8.54.408 EDUCATION REQUIREMENTS (1) A candidate for
certification ey »egistratien as a certified public
accountant or licensing as a licensed public accountant must
have graduated from am meeredited college or university
accredited to offer with a baccalaureate degree, with a
concentration in accountingwor

(a) a baccalaureate degree with a concentration other
than accounting if supplemented by experience and the board
determines that an equivalent education has been achieved; or

(b) a baccalaureate degree with a concentration other
than accounting if supplemented by related courses in other
areas of business administration and the board determines that

an equivalent education has been achieved.

(2) Accredited schools--The board may recognize as
accredited any school in any state recognized as accredited by
the state's board of public accountants or similar regqulating
body, or by comparison of academic standards to those of the
university systems schools of business.

{(3) A ecandicdate for certifiemtion or registration with
a bacealaureate degree with a eonecmbration ether whanm
aceornting if suppiemented by reiated ecurses in areas of
businens adminipkrasion the beard may determine khat an
equiyaient education has been nechievedx A concentration in
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accounting will be interpreted by the board to include 24
semester hours (36 guarter hours) of accounting and auditing
courses, and 18 semester hours (27 quarter hours) in other
areas of business such as business law, management, marketing,
economics and finance. The 18 semester hours (27 quarter
hours) shall include neo more than & semester hours (9 quarter
hours) in one area.

(4) Edueation equivaleney dekermined by comparisen of
ncademie standards te these of £he univereity system sehoois
of businema ineludeas but is net limited ko:

fa) minimum number of aceountime eredits vegquived:

tky subjeets of courses nliewed a=z suppiementary
business related ecoursegs

fe) €otal number of eredits required in bueiness
administwatiom- Supplemental experience will be interpreted
by the board to be 5 years employment by a public accounting
firm, or 5 years employment in industry or government in a
responsible financial position, and the board determines that
an edquivalent accounting education has been achieved.

(5) A concentration other than accounting if
supplemented by related courses in other areas of business
will be interpreted by the board to _include 12 semester hours
{18 quarter hours) of accounting, auditing, and tax courses
and 9 semester hours (14 guarter hours) in other areas of
business such as business law, management, marketing,
economics and finance. The 9 semester hours (14 quarter
hours) shall include no more than 3 semester hours (5 quarter
hours) in one area.

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(c), 302, 303,
305, MCA

15. The deletion of registration corresponds to the
reason as stated in paragraph 11. Subsections (1) (a) through
(5) were changed to clarify what constitutes a concentration
in accounting and what constitutes an eguivalency to a major
in accounting. Applicants find the present rule hard to
understand and the board feels that a more specific definition
is required.

16. The proposed amendment of 8.54.409 will read as
follows: (new matter underlined, deleted matter interlined)

"8,.54.409 ACCOUNTING AND AUDITING EXPERIENCE
REQUIREMENTS —_————

(1) Accounting and auditing experience will be
considered adequate by the board if satisfactory evidence is
presented of having performed for at least 12 ealemdar
months, (2,000) hours of accounting and auditing functions
ordinarily required at tevels deseribed in any of the
fpitowing fieids of mecountimg in the practice of public
accounting, provided this experience:
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(a) publie accounting -~ on the stmff of a eertified
publie acecountant oy a partnership or asseeintion of eertified
public aecountants; er licensed pubiie acecountants eor a
parEmership or asseectntion of liecensed public nceountants;
engaged in the full €ime practice of pubiie accountaneys; or
be under the supervision of a holder of a permit to practice,
and

(b) private accounting - esompiintien of finsneiani datas
internal auvditingr; preparatien of fimencial dmtar takes place
in the five years prior to date of the application for permit
to practice, and

(c) gevernmental acceunting - similar teo duties
eneompassed in (o} and ¢b3 abeve- includes at least 500 hours
of attest oriented audit experience requiring application of
generally accepted standards and issuance of reports requiring
application of generally accepted accounting principles. The
prescribed experience may be fulfilled from a combination of
attest experience having as its objective financial audits,
compliance audits, reviews and compilations.

The demonstration of this experience by the applicant
shall have as its objective that upon the issuance of the
permit that the applicant shall have obtained sufficient,
diversified experience to enable him to conduct an examination
of the financial statements of an entity and report thereon
with a minimum of supervision.

¢d} eduentor; researcher; publisher; er milicary
servieeman - areas of econecentrptien emeempassed by (a) and (b}
abeve- "

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(g), MCA

17. The board is proposing the amendment of subsections
(1)(a) through (d) as the experience reguirement for CPA/LPA
applicants is very lax and open to various interpretations
which confuse applicants. It is also not comparable to
experience reguirements of most other states. The experience
requirement has been changed to ensure minimum competency in a
profession that is becoming more complex and to allow for
equitable reciprocity qualifications.

18. The proposed amendment of 8.54.410 will read as
follows: (new matter underlined, deleted matter interlined)

8.54.410 FEE SCHEDULE
(1) Certified public accountant application
for uniform C.FP.A. examination ~=-

All original Montana applications............. $100.00
(2) Certified public accountant
application by reciprocity.............. e 70.00
(3) Transfer of grades (all parts).........o.o.ceuoeoa, 70.00
€3} (4) Re-examination fee -- for each separate
part to be re-examined (Accounting Practice
I and Il are two parts)................... ... 20.00
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€4y (5) Annual lieense -— E=xP=-A-
fee fo non- permlt holder...... e

t63 (7) Candidates cancelling thelr examinations amd
requesting a refund will be charged a maximum fee of $25.00 to
cover administrative costs.

(a) Those candidates being re-examined in only 1 part
of the exam will receive no refund for cancellation.

(8) Re-issuance of certificate or license........... 10.00
{9) Registration of professional corporation
pursuant to 35-4-208, MCA........ 10.00 plus 5.00 per

shareh der”
Auth: 37-1-134, 37-50-203, MCA Imp: 35-4-209, 37-1-
134, 37-50~317, MCA

19. Chapter 335, 1983 Sessions Laws of Montana gave the
board the authority te establish a two-tier licensing system ,
one for certificate/license holders and another for permit
holders, which makes it necessary to establish separate fees.
Section 35-4-208, MCA requires professional corporations to
register with their licensing authority and 35-4-209, MCA
allows for a fee to be charged for this filing.

20. The proposed amendment of rule 8.54.411 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.411 EXPIRATION - RENEWAL ~ GRACE PERIOD (1)
Pursuant to section 37-50-314, and 317, MCA, all certified
public accountants and licensed public accountants
certificates, and licenses and permits to practice expire on
December 31st of each year.

(2) Renewal licenses, and certificates, and permits to
practice will be issued by the board to all certified public
accountants, amd licensed public accountants, and permit
holders in good standing upon payment of the established
license fees, pursuant to ARM 8.54.410.

(3) After the expiration of the annual lieemse permit
to practice, certificate and license on December 31 of each
iieense year and prier £e February 28 after January 31
of the year following the i:eense year, the board shall,
in writing, regquest the surrender of the license or
certificate and permit to practice of all persons failing to
renew the same.

(4) Annual eertifientes and liecense yvenewamis permits
to practice shall be subject to the continuing education
requirements set forth in these rules.

(5) Certificate or license holders that are fully
retired from active employment will be exempt from paying
annual renewal fees."

Auth: 37-50-203, MCA Imp: 37-50-203, 314, 317, MCA

MAR Notice No. 8-54-20 8~4/26/84



-639-

21. Since there are two categories, permit to practice
must be added and the words "and" and "license" are deleted
for better reading. "License" is no longer valid in the
context as used. License is now restricted to use as
registration document for LPA and "permit to practice” is now
the term used for the annual renewal procedure. The permits
are run on a word processor and are processed all at one time.
The grace period from December 31 to February 28 was deemed to
be too long, delaying the mail-out of yearly permits. The
board felt that January 31 is a lenient enough grace period
for late renewals.

22. The proposed amendment of rule 8.54_415 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of rule is located at page 8-1482, Administrative
Rules of Montana)

"8.54.415 RECIPROCITY - OTHER STATES (1) The board may
waive the requirement of examination for those holders of
certificates or licenses, then in full force and effect issued
under the laws of another state and issue a certificate or
license and permit to practice upon:

(a) ...

(2) Incomplete applications for licensure or
certification or transfer of grades that are older than 12
months, will be considered invalid and veoid. The applicant
will be required to re-apply and pay another fee."

Auth: 37-50-203, 309, MCA Imp: 37-50-311, 312, 313,
317, Mca

22. The amendment is proposed to include the permit to
practice as it is a new category which must be added to all
rules referring to a person's right to practice public
accounting., Subsection (2) was added to encourage reciprocal
applicants to complete their requests for reciprocity or
transfer of grades within a reasonable length of time.

Chapter 335, 1983 Session laws gave the board the
authority to establish a two-tier licensing system. The term
"licensee" has been subsequently changed to "permit holder" or
"firm or permit holder". All such references to "licensee" in
Sub-chapters 6 through 8 have been changed to reflect the
game.

23. The proposed amendment of rule 8.54.601 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of rule is located at pages 8-1493 and 8-1494,
Administrative Rules of Montana)

8.54.601 PREAMBLE (1) ...

(3) Acceptance of iicensure a permit to engage in the
practice of public accountancy, or to use titles which imply a
particular competence so to engage, involves acceptance by the
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iieensee permit_holders of such obligations, and accordingly
of a duty to abide by the rules of conduct.

(4) The rules of conduct are intended to have
application to all kinds of professional services performed in
the practice of public accountancy, including tax and
management advisory services, and to apply as well to all
tieensees; certificates and license holders whether or not
engaged in the practice of public accountancy, except where
the wording or a rule clearly indicates that the applicability
is more limited.

(5) A licenmee certificate or license holder who is
engaged in the practice of public accountancy outside the
United States will not be subject to discipline by the board
for departing, with respect to such foreign practice, from any
of the rules, so long as his conduct is in accordance with the
standards of professional conduct applicable to the practice
of public accountancy in the country in which he is
practicing. However, even in such a case if a liecensee's
certificate or license holders' name is associated with
financial statements in such manner as to imply that he is
acting as an independent public accountant and under
circumstances that would entitle the reader to assume that
United States practices are followed, he will be expected to
comply with rules ARM B8.54.609 and ARM 8.54.610.

(6) In the interpretation and enforcement of the rules
of conduct, the board will give consideration, but not neces-
sarily dispesitive weight, to relevent interpretations,
rulings and opinions issued by the boards of other
jurisdictions, and by appropriately authorized committees on
ethics of professional organizations such as the AICPA and
NASBA."

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), 314, MCA

24. Licensure was changed to a permit for clarification
and license changed to permit holders as per Chapter 335, 1983
session laws. (see paragraph 22) Certificate and license
holders now replace the term licensee, to describe CPAs and
LPAs who are not permit helders.

25. The proposed amendment of rule 8.54.603 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of rule is located at page 8-1495, Administrative
Rules of Montana)

8.54.603 INDEPENDENCE (1) A iieensea firm or permit
holder shall not express an opinion on financial statements of
an enterprise in such a manner as to imply that he is acting
as an independent public accountant with respect thereto
unless he is independent with respect to such enterprise.
Independence will be considered to be impaired if, for
example:
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(a) During the period of his professional engagement, at
the time of expressing his opinion, the iieensee firm or
permit holder;

(i) ...

(iii) had any joint closely-held business investment with
the enterprise or any officer, director or principal
stockholder thereeof which was material in relation to the net
worth of either the %tieensee firm or permit holder or the
enterprise, orvr

(iv)

(A) loans cbtained by the lieemsee firm or permit
holder which are not material in relation to the net worth of
the borrower, and

(BYy ...

(C) other secured loans, except those secured solely
by a guarantee of the tieemsee firm or permit holder.

(b) during the period covered by the financial statements,
during the period of the professional engagements, or at the
time of exprﬁssing an opinion, the iieemsee firm or permit holder

(i) ...

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

26. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983.

27. The proposed amendment of rule 8.54.604 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.604 INTEGRITY AND OBJECTIVETY (1) A iiecemsee
firm or permit heolder shall not in the performance of
professional services knowingly misrepresent facts, nor
subordinate his judgement to another. In tax practice,
however, a f2eensee firm or permit holder may resolve doubt
in favor of his client as long as there is a reasonable
support for his position."

Auth: 37=-50-203, MCA Imp: 37-50-203 (2)(a), MCA

28. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983,

29. The proposed amendment of rule 8.54.605 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.605 COMMISSIONS (1) A lieemsee firm or permit
holder shall not pay a commission to obtain a client, nor
accept a commission for a referral to a client of products or
services of others. This rules dees shall not prohibit
payments for the purchase of mil; er a material part; ef an
accounting practice or retirement payments to individuals
formerly engaged in the practice of public accountancy, or
payments to their heirs or estates ef sueh persens."

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA
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30. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983. The amendment is also proposed to
clarify that retirement payments are not to be considered as
commissions.

31. The proposed amendment of rule B8.54.606 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.606 CONTINGENT FEES (1) A tieemsee firm or
permit holder shall not offer or perform professional services
for a fee which is contingent upon the findings or results of
such services; provided however, that this rule does not apply
to professional services inveolving federal, state, or other
taxes in which the findings are those of the tax authorities
and not those of the ilieensee firm or permit holder, nor
does it apply to professional services fe¥ which are
therefore indeterminate in amount at the time the professional
services are undertaken."

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

32. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983.

33. The proposed amendment of rule 8.54.607 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.607 INCOMPATIBLE OCCUPATIONS (1) A iieenmsee
firm or permit holder shall not concurrently engage in the
practice of public accountancy and in any other business or
occupation which impatws his independenee or ebjeetivity in
rendering professienal aserviees: would create a conflict of
interest in rendering professional service.”

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

34. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983. The wording has also been changed for
easier reading and understanding.

35. The proposed amendment of rule 8.54.608 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.608 COMPETENCE (1) A %ieensee firm or permit
holder shall not undertake any engagement for the performance
of professional services whieh he eannot reasenably emnpeet o
eomplete with due prefessienni competence; ineiuding
esmpiianee where appiieabler; wi€h rules ARM 8-54-609 eand ARM
8- 54~ 636- unless he complies with the following general
standards:

(a) professional competence -~ A firm or permit holder
shall undertake only those engagements which he or his firm
can reasonably expect to complete with professjional
competence, including compliance where applicable, with ARM
8.54.609 and ARM 8.54.610;
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(b) due professional care - A firm or permit holder
shall exercise due professional care in the performance of an
engagement;

(¢) planning and supervision - A firm or permit holder
shall adegquately plan and supervise an engagement;

(d) sufficient relevant data - A firm or permit holder
shall obtain sufficient relevant data to afford a reasonable
basis for conclusions or recommendations in relation to an

engagement. "
Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

36. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983. Subsections (a) through (d) were added
to do away with the vagueness of the present rule.

37. The proposed amendment of rule 8.54.609 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.609 AUDITING STANDARDS (1) A iieensee firm or
permit holder shall not permit his name to be associated with
financial statements in such a manner as to imply that he is
acting as an independent public accountant with respect to
such financial statements unless he has complied with
applicable generally accepted auditing standards. Statements
on auditing standards issued by the American Institute of
Certified Public Accountants, and other pronouncements having
similar generally recognized authority, are considered to be
interpretations of generally accepted auditing standards, and
departures therefrom must be justified by those who do not
follow them."

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

38. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983.

39. The proposed amendment of rule 8.54.610 will read as
follows: (new matter underlined, deleted matter interlined)

8.54.610 ACCOUNTING PRINCIPLES (1) A iieensee firm
or permit holder shall not express an opinion that financial
statements are presented in conformity with generally accepted
accounting principles if such financial statements contain any
departure from such accounting principles which has a material
effect on the financial statements taken as a whole, unless
the iieenmee firm or permit holder can demonstrate that by
reason of unusual circumstances the financial statements would
otherwise have been misleading. In such a case, the
ticenseels firm or permit holder's report must describe the
departure, the approximate effects thereof, if practicable,
and the reasons why compliance with the principle would result
in a misleading statement. For purposes of this rule,
generally accepted accounting principles are considered to be
defined by pronouncements issued by the Financial Accounting
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Standards Board and its predecessor entities and similar
pronouncements issued by other entities having similar
generally recognized authority."

Auth: 37-50-Z203, MCA Imp: 37=-50-203 (2)(a), MCA

40. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983,

41.The proposed amendment of rule 8.54.611 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.611 FORECASTS (1) A liecensee firm or permit
holder shall not in the performance of professional services
permit his name to be used in conjunction with any forecast of
future transactions in a manner which may reasonably lead to
the belief that the itieenmee firm or permit holder vouches
for the achievability of the forecast.

(2) This rule does not prohibit a firm or permit holder
from preparing, or assisting a client in the preparation of,
forecasts of the results of future transactions. When a firm
or permit holder's name is associated with such forecasts,
there shall be the presumption that such data may be used by
parties other than the client. Therefore, full disclosure
must be made of the sources of the information used and the
major assumptions made in the preparation of the statements
and analyses, the character of the work performed by the firm
or permit holder, and the degree of the responsibility he is
taking."

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

42. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983. Subsection (2) was added to provide
guidelines for accountants when they are associated with
forecasts.

43. The propeosed amendment of rule 8.54.612 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.612 CONFIDENTIAL CLIENT INFORMATION (1) A
tieengee firm or permit holder shall not without the consent
of his client disclose any confidential information pertaining
to his client obtained in the course of performing
professional services,

(2) This rule does not

(a) relieve a itieempee firm or permit holder of any
obligations under rules ARM 8.54.609 and ARM 8.54.610, or

(b) affect in any way a iieemmee firm or permit
holder's obligation to comply with a validly issued subpoena
or summons enforceable by order of a court, or

(¢) prohibit disclosures in the course of a quality
review of a iieemmee firm or permit holder's professional
service, or
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(d) preclude a tieensee firm or permit holder from
responding to any inquiry made by the board or any
investigative or disciplinary body established by law or
formally recognized by the board.

(3) Members of the board and professional practice re-
viewers shall not disclose any confidential client information
which comes to their attention from itieemseee firm or permit
holder in disciplinary proceedings or otherwise in carrying
out their responsibilities, except that they may furnish such
information to an investigative or disciplinary body of the
kind referred to above."

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

44¢. Licensee changed to firm or permit holder as per
Chapter- 335, L. 1983.

45. The proposed amendment of rule B.54.613 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.613 RECORDS (1) A iieensee firm or permit
helder shall furnish to his client or former client, upon
request made within a reasonable time after original issuance
of the document in guestion:

(a) a copy of a tax return of the client; and

(b) a copy of any report, or other document, issued by
the iieensee firm or permit holder to or for such client;
and

(¢} any accounting or other records which the lieensee
firm or permit holder obtained from or on behalf of, the
client which the fieensee firm or permit holder removed from
the client's premises or received for the client's account,
but the iieenmee firm or permit holder may make and retain
copies of such documents when they form the basis for work
done by him; and

(d) a copy of the iiecensee firm or permit holder's
working papers, to the extent that such working papers include
records which would ordinarily constitute part of the client's
books and records and are not otherwise available to the
client.

(2) Examples of working papers that are considered to be
client's records would include:

(a) worksheets in lieu of books of original entry (e.q.,
listings and distributions of cash receipts or cash
disbursements on columnar working paper):

(b) worksheets in lieu of general ledger cor subsidiary
ledgers, such as accounts receivable, job cost and eguipment
ledgers or similar depreciation_records;

{c) all adjusting and closing journal entries and
supporting details (If supporting details are not fully set
forth in the explanation of the journal entry, but are
contained in analyses of accounts in the accountant's working
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papers, then copies of such analyses must be furnished to the

client.);
(d) consolidating or ¢eombiping joyrnal entries_ggész
=1

worksheets and supporting detail used in _arriving at
figures jncorporated in an end product such as finan
statements or tax returns.

(2) Retentjon by firm or permit holder of clients
records after a demand is made for them is an act
discreditable to the profesgion in violation of ARM
B.54.614,

(3) A firm's or permit holder's working papers are his
property and need not be surrendered to the client, Any
working papers developed by the firm or permit holder incident
to the performance of his engagement which do not result in
changes in the clients' records or are not in themselves part
of the records ordinarily maintained by such c¢lients, are
considered to be solely 'accountant's working papers' and are
not the property of the client. If the firm or permit holder
has retained in his files copies of a client's records already
in possession of the client, the firm or permit holder is not
required to return such copies to the client."

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

46. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983. Subsections (2) and (3) were added for
clarification of definition of "work papers" and to explain
the ownership of such papers. The board has found some
licensees retain papers which rightfully belong to clients.

47. 'The proposed amendment of rule 8.54.614 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.614 DISCREDITABLE ACTS (1) A iieemmee firm,
permit holder, certificate holder, or license holder shall not
commit any act discreditable to the profession tha%
refleets adversely en his fitness ke engage in the praetiee of
publie aceowmtmmey. A discreditable act will be considered
teo have occurred if, for example:

(a) a firm or permit holder retains any records
rightfully belonging to the client in order to enforce payment
of fees.

(b) a firm or permit holder fails to follow required
standards _or procedure reguired in governmental audits and
does not disclose in his report the fact that such
regquirements were not followed and the reasons therefor.
Engagements for audits of government grants, government units
or other recipients of government monies typically reguire
that such audits be in compliance with government audit
standards, guides, procedures, statutes, rules, and
regulations, in addition to generally accepted auditing
standards. If a member has accepted such an engagement and
undertakes an obligation to follow specified government audit
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standards, gquides, procedures, statutes, rules and

regulations, in addition to generally accepted auditing

standards, he is obligated to follow such requirements."
Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

48. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983. Subsections (1)(a) and (b) are added to
define the term "discreditable act". The present rule is too
vague in the fact that no specific items were listed as
discreditable acts. Sub-c¢hapter (a) and (b) are 2 areas the
board has found to be problem areas in submitted complaints.

49. The proposed amendment of rule 8.54.615 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.615 ACTING THROUGH OTHERS (1) A iiecensee firm
or permit_ holder shall not permit others te carry out on his
behalf, either with or without compensation, acts which if
carried out by the lieensees firm or permit holder , would
place him in violation of the rules of conduct.”

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

50. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983.

51. The proposed amendment of rule 8.54.616 will read as
follows: (new matter underlined, deleted matter interlined)
{full text of rule is located at page 8-1499, Administrative
Rules of Montana)

8.54.616 ADVERTISING (1) A iicenmee firm or permit
holder shall not use or participate in the use of any form of
public communication having reference to his professional
services which contains a false, fraudulent, misleading,
deceptive or unfair statement or claim including, but not
limited to, a statement or claim which:

(a) ...

{c) contains any testimonial or laudatory statement, or
ether stnktement oF impiiecatien that the licenseels
prefessionnl sevviees are of eMeeptienal eualitys e that is
not based on verifiable facts; or

(d)y ...

(f) states or implies that the iieensee firm or permit
holder has received formal recognition as a specialist in any
aspect of the practice of public accountancy, if this is not
the case; or

(g) ...

(h) implies the ability to influence any court,
tribunal, requlatory agency, or similar beody or official;

¢h} (i) contains other representations or implications
that in reasonable probability will cause an ordinarily
prudent person to misunderstand or be deceived."

Auth: 37-50-203, MCA Imp: 37-50~203 (2)(a), MCA
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52. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983, The wording in subsection (c) has been
changed to reflect more accurately that advertising should
contain truthful statements. Subsection (h) is a further
example of what cannot be used in advertising.

53. The proposed amendment of rule 8.54.801 will read as
follows: (new matter underlined, deleted matter interlined)

8.54.801 INTRODUCTION (1) Pursuant to section 37-50-
314, MCA, the board prescribes the following regulations esta-
blishing requirements of continuing education to be met from
time to time by certified public accountants and licensed
public accountants in order to maintain their professional
knowledge and competence, as a condition to pracktieing
having a permit to practice public accounting. These
regulations shall become effective on July 1, 1981."

Auth: 37-50-203, MCA 1Imp: 37-50-203 (2)(a), MCA

53. Licensee changed to firm or permit holder as per
Chapter 335, L. 1983.

54. The proposed amendment of rule 8.54.802 will read as
follows: (new matter underlined, deleted matter interlined)

8.54.802 BASIC REQUIREMENT (1) During the three=-year
period, ending the June 30th immediately preceding the
ticense permit year of January 1 through December 31,
applicants for eertifieate oy iiecenmme renmewal a permit to
practice must complete 120 hours of acceptable continuing
education credit, except as otherwise provided under section
37-50-314 ¢4y and (53 (3) and (4), MCA, explained in ARM
B8-54-8657; 8,54.806, 8.54.807, of these rules.

(2) At least 24 hours of the aforementioned 120 hours of
acceptable continuing education credit must consist of
aceounting related andyor auditing related subjeeste-
subjects related to the reporting on financial statements as
defined in rule I (1) (d) and (i) in these regulations. The
purpose of this requirement is to have permit holders
participate in a minimum amount of continuing education in the
area of reporting on financial statements which is an area of
responsibility specifically given to permit holders in section
37-50-301 (6) of the law.

(3) Applicants who have not completed their full basic
reguirement by the end of the continuing education reporting
period (June 30) as described in (4) below; or because of
hardship as described in rule 8.54.806; or because their
reported continuing education was not acceptable to the board,
may use the period of time between the end of the continuing
education reporting period (June 30) and the start of the next
permit year (January 1) to complete their full basic
requirement. This time is limited to the last day of August
for those applicants described in (4) below. The purpose of
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this exception is to allow the applicants described in (4)
below, or those with a hardship, or those with a disagreement
with the board as to whether continuing education submitted is
acceptable, the opportunity to properly complete the full
basic requirement in time for the pext permit year. It is not
the intent of the board to change the basic requirement
reporting period from the three year period ending the June
30th immediately preceeding the permit year to the three and
one half years immediately preceeding the permit year except
in _the unusual situations designated above.

(4) The board realizes that an applicant, because of
distance to travel, course selection, or for other reasons,
may wish to_apply continuing education hours taken near each
June 30 to either the preceeding or subsequent continuing
education reporting period. Accordingly, if the applicant has
already met the full basic requirement by the end of any June
30th reporting period, the applicant may elect to have excess
qualified continuing education hours taken during the
immediately preceeding months of May and June apply to the
subsequent reporting period. Conversely, applicants who have
not completed theixr full basic requirements by the end of any
June 30th reporting period may elect to have qualified
continuing education hours taken during the immediately
following months of July and August apply to the previous
reporting period. The election and reporting will be made on
forms provided by the board."

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(d), 314, MCA

55. The purpose of the amendment is to ease the
administration of the program by emphasizing the reporting
year ends June 30, but leaves an opportunity for certain
persons to complete the requirement. Subsection (4) is
included to liberalize the timing of meeting the full basic
requirement. The purpose is to allow flexibility for the
applicant who is taking qualified continuing education during
the two months on either side of the end of the reporting
period. This section will be interpreted so that hours from
one course could be split between reporting periods, i.e.
applicant needs 2 hours of financial reporting related
courses and completes an 8 hour course in July. The election
could be made for 2 hours to fall in one period and the
remaining six hours in the other period.

56, The proposed amendment of rule 8.54.803 will read as
follows: (new matter underlined, deleted matter interlined)

8.54.803 WHO MUST COMPLY - GENERAL (1) All persons who
are issued a eertifieate or iieemse permit to practice must
comply with the continuing education requirements unless they
have been excepted as provided by rules ARM 8.54.805,
8.54.806, 8.54.807 of these rules."

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(d), 314, McA
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57. License or certificate changed to permit to practice
as per Chapter 335, L. 1983.

58. The proposed amendment of 8.54.804 will read as
follows: (new matter underlined, deleted matter interlined)

8.54.804 NON-RESIDENT HOLDERS OF A EERTIFIEATE OR
_IJCENSE PERMIT TQ PRACTICE COMELIANCE (1) Holders of a
eertidicate er license permit to practice whe are out-of-
state residents are required to comply with the continuing
education requirements if they wish to maintain the right to
practice public accounting in Montana. The requiremente aime
appty te nen-resident heolders of a ecertificate or lieense ke
practice whe are persenaily enenged in this state and whe are
partners or managers of publie Aceceunting partmerships or
steekholders or managers of professienal aececountaney
eorperations that are registered by the beard €o de businmeas
im this state-
Auth: 37-50-201, 203, MCA Imp: 37-50-203 (2)(d), 314,

MCA

59. The amendment is proposed as it appears this
distinction need not be made if a permit is needed to practice
public accounting in Montana. If a person wants a permit,
then they must meet the continuing education requirement.

60. The proposed amendment of 8.54.805 will read as
follows: {new matter underlined, deleted matter interlined)

"8.54.805 EXCEPTIONS - NOT PRACTICING PUBLIC ACCOUNTING

(1) The bomvrd has authority to male a written exceptionm
from the eontinuning education requirements for those permsens
whe eerkify they do not intend o prastiece publie asesunting
in Mentana- Appiicants for certificante oF liecense remewal
must esertify theiy iptention e the beard ern a ferm pramseribed
by the beard- The beard defined “practiee ef publie
necounting” as offering o perierm er perferming fow
cempensation for a elient; petentinl elients er empleyer by an
tndividual issued n ceréificate or licenmme o prackieer any
se¥yiee normatly perfermed in publie nccountingr ineluding;
But not iimikted to; auditimgr repertimg of fimaneial
infoermation en whieh thivd paréies may wely, preparatien of
taM returns; furnishing of adviee om tax matters, eonsuiEinmgs
and other aceeunting servieess An applicant for a permit to
practice who does not intend to engage in the practice of
public accounting should be informed that a permit to practice
is only reguired when the applicant practices public
accounting. Accordingly, the application should be withdrawn
and there is no continuing education requirement for this
license or certificate holder.'

Auth: 37-50-201, 203, MCA Imp: 37-50-203 (2)(a), 314,
MCA
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61. Under the new law and regulations, a person must
have continuing education only if that person wants a permit
to practice which is necessary to practice public accounting.
Since continuing education is not required if a person is not
in public accounting, (i.e. doesn't have a permit to practice)
it appears unnecessary to restate the obvious. However, the
new law states that the board can relax education rules if the
person certifies they are not in public accounting.

62. The proposed amendment of 8.54.806 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.806 HARDSHIP EXCEPTION (1) The board has
authority to make a written exception which must be reviewed
and reapproved, if applicable, each year, for reasons of
individual hardship including health, military service,
foreign wesidemee; retirementr inaccessibility to programs
or interference with an interstate practice."

Auth: 37-50-201, 203, MCA Imp: 37-50-203 (2)(a), 314,

MCA

63. The amendment is proposed as annual review should
discourage "perpetual" exceptions. Foreign residents and
retired licensees are deleted because that reference is not
necessary with the two-tiered system.

64. The proposed amendment of 8.54.808 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.808 GENERAL EFFECTIVE DATE (1) The
implementation date of the continuing education requirements
is June 30, 1984, three years after the effective date of
these rules (7/1/81), or three years from the June 30th
following an individual's initial regimermtien application
for permit to practice, whichever is later.”

Auth: 37-50-201, 203, MCA Imp: 37-50-203 (2)(a), 314,

MCA

65. A new CPA/LPA wanting a permit must first meet the
experience requirements in 5 years and then apply for a
permit. The 3 year continuing education requirement would
start at that time. An individual could prolong the
experience to the full 5 years, obtain a permit, then wait
until the end of the 3 years to take their 120 hours, so that
there is no education for 8+ years. However, it is assumed
that this would be infreguent.

66.The proposed amendment of 8.54.809 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.809 RECIPROCITY EFFECTIVE DATE (1) An
individual, who heolds a valid and unrevoked certified public
accountant certificate or public accountant license issued by
any other state or political subdivision of the United States,
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or ecomperabie eertifienter iiecense; or degree iasded by any
foreign eountry; and whe aiseo helds a vaiid amd unreveked
tieense te practice publie acecounting £ ene is issued by sueh
ether jurisdictieny and who makes application under the
appropriate provisions of the statutes for a certificate or
license €& praesiee in this state, and who receives a
certificate or license from this state; shall be required to
comply with the full basic regquirement before being issued a
permit to practice in this state. Compliance will be reported
onh a form provided by the board. was aetiveiy endadged im &he
practice of publie accounting in such ether juriasdietien
immediately prier to fiiing am appiiecation for a eertificate
or license €o praetice im £thia stakte shall be considered teo
have met &he eontinuing edueption reaquirement umti: the June
30€th feoliewing the date of applieaktion; at whieh time the
individunt must esempiete the fuill pbasie centinuing edueation
regquirement- Exeept that; for transitienal purpeses; untkii
the Jume 30¢h foliewing the date of appiication amd the
effegiive date of theme rvequintiens; the minimum basie
continuing eduecation reguirement for purpeses ef thig
reeiproci ey seetion is 40 hours (of whieh at }east B wiiil be
neecounting retated andyer auditing velmted subjects) for the
year emding June 30. 1983, 86 heurs tef whieh at least 16
houres will be aceoumrting reitated andyer muditing welated
subjeetny for the twe years ending dune 397y 1983- Exeept that
sueh individunlls basiec continuing educatieon regquirement foy
purpeses of this weeiprocity seection be me agreatey tham i€ €he
imdividunalls inieinl registratiom a liecense iMm sueh other
jurisdietion was made in this state as explained in ruie ARM
8-54-808- The practiece of pubiie aecounting wiil be allewed
by €he beard in writing untii the ricense year feliewing the
aforementioned Junme 36~ :

(2) An individual whe meets &he gualtifieatiens in ARM
8-54:809 exeept for heiding a vaiid and unrevelked iicence o
praetice publie aceounting € ene isg icsued by sueh etheyr
jurisdietion andyer being actively engaged in #he practiee of
publie aeeounting in sueh jurisdietion immediatety prier &e
£iting an applieatcion for a certifiente ox iieense te prackice
im this stmEer; shail be reequired *o eomply with the fuil basie
eontinuing eduention reguirement befere bBeing issued a
eertifionte oy license-topraetiec in this state: The fuil
bagie eontinuing eduecation requivement will be eompieted mo
that the ecourse witl preperiy egqualify the individuat em the
June 30th fellewing the eertifiecate or lieense to praectiece
applieation date subjeet ke kthe twe Eransitiona:r effective
date escepeions detpiled in kthe preceding paragvaph- Eneepe
that sueh imdividualls basie continuing eduenption requirements
for purpeses of thim veciproeity section e ne grepter thanm £
the individuaile imitial regimktrption a trieenme im mueh ethewr
jurimdietion was made in this state es expiained im r¥uie ARM
8-54+868- The practice of public meccounting may be
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conditionatiy attewed by the beard im writing until the
lieerse yemr following the aforementiened Jume 36- Except
that if the individual holds a valid and unrevoked permit to
practice public accounting if one is issued by such other
jurisdiction, or was otherwise allowed to practice public
accounting in such other jurisdication, and cannot meet the
full basic requirement at the time of application for a permit
to practice, the individual must request that the public
accounting regulatory entity of such other jurisdiction submit
in writing, directly to the board, verification that the
individual was allowed to prac¢tice public accounting in that
other Jutlsdlctlﬂn Upon_acceptance of the verification by

the board, the individual will be 1ssued a permit to practice
until the permit year following the June 30 following the
individual's application. The individual must complete the
full basic requirement by the June 30 following their
application.

(3) Except that such individual's basic continuing
education requirements for purposes of this reciprocity
section shall be no greater than if the individual's initial
registration in such other jurisdiction was made in this state
as explained in rule ARM 8.54.8087

Auth: 37-50-201, 203, MCA Imp: 37-50-203 (2)(a), 314,

MCA

67. This is totally rewritten. Originally, a
distinction was made between the applicant who was in the
practice of public accounting in the other state and one who
was not practicing. Different rules applied and are no longer
applicable because of the two-tiered system. The revised rule
simplifies administration. The intent is to have all
applicants meet the basic requirement. However, if they can't
meet the requirement, but were allowed to practice in the
other state, they must verify that fact to the board and then
will be given a permit to practice. They have until the next
June 30 to meet the full basic reguirement.

68. The proposed amendment of 8.54.810 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.810 REENTRY (1) An individuml whe has been
encepted from provisions of the comtinuimg edusntion
reguirement as proevided under seetien 3F-56-334 (43 amd {535
MEA end explained in wules ARM B8-54-E605; B8-54-8QR6- amd
8-54- 867 shalil notify the bBoard upen dasiring reentry o
publie secounting ¢as herein defined im wuies ARM B+ 84— 805~
8-54+-806; and 8-54-807)7; amd wiil be reguired ke compiy with
the eentinuing eduention fuil bapie requivement omn the dune
30th fellewing hipg reentry applieatien: The beard may gramt
the applieant eonditisnnl permissien te preactiece pubiie
aecounting until the license yerr foliewing the
eferementionded June 36-
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€23 An individual formerly the holder of a eertified
pubiic peeceunting certificate, or pubitie¢ aeecountant
license, or permit and no longer the holder because of
inactive status, revocation, suspension, or refusal to renew
certificate, er license, or permit as described in section
37-50-321, MCA, or because of failure to properly pay the
annual renewal fee as described in section 37-50-334 317,
MCA, or because of failure for a permit holder to meet the
continuing education requirement shall otherwise apply to the
board for reinstatement of certificate, er license, or
permit as described in section 37-50-322, MCA and, if re-
enkering pubiie aceounting {(as defined im rules ARM 8:54-8657
8+ 54-8067 B-54-B8673- wishing a permit to practice, must
comply with the continuing education full basic regquirement
en the Jume 30&h feliewing hies ypon their reentry- at
which time, they will receive a permit to practice. The beard
may gramt the applicant permiseien to practice pubiie
acsounting until the license yeay fellowing the aferementioned
June- 36-"

Auth: 37~50-201, 203, MCA 1iImp: 37-50-203, 314, 322, MCA

69. The proposed amendment adds permit holder to
certificate and license to comply with Chapter 335, Laws of
1983, The former rule distinguished between those reentering
because of exemptions from education and those reentering
because of board action. The proposed rule requires anyone
formerly holding a permit to have their education current
before getting a new permit. Hardship cases can be handled
under existing hardship exceptions.

70. The proposed amendment of 8.54.811 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-1512 and 8-1513,

Administrative Rules of Montana)

"8.54.811 PROGRAMS WHICH QUALIFY (1) A specific
program gualifies as acceptable continuing education if it is
a formal program of learning which contributes directly to the
professional competznce of an individual eertified or
tieenmed permitted to practice public accounting and such
program meets the minimum standards of quality of development
and presentation and of measurement and reporting of credits
set forth in the Statement on Standards for Formal Continuing
Education Programs published by the National Association of
State Boards of Accountancy, (rules ARM 8.54.823 through
8.54.827) or such other educational standards as may be
established from time to time by the board.

(2) ... n

Auth: 37-50-201, 203, MCA Imp: 37-50-203, 314, MCA

71. Word "permitted" is used to replace certified or
licensed as per Chapter 335, Laws of 1983, (See paragraph 22)
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72. The proposed amendment of 8.54.812 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1513,
Administrative Rules of Montana)

"g.54.812 CONTROLS AND REPORTING (1) Applicants for
certifiente or licence remewal a permit to practice must
provide a signed statement on forms prescribed by the board of
the continuing education programs which they claim to be
acceptable sﬁowing:

(a) ...
Auth: 37-50-201, 203, MCA Imp: 37-50~-203, 314, MCA

73. Change is to comply with Chapter 335, Laws of 1983.
(see paragraph 22)

74. The proposed amendment of 8.54.816 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.816 CREDIT FOR FORMAL INDIVIDUAL STUDY PROGRAMS

{l) The amount of credit to be allowed for
correspondence and formal individual study programs (including
taped study programs), is to be recommended by the program
sponsor based upon one-half the average completicen time under
appropriate 'field tests'. Individuals c¢laiming credit for
such correspondence or formal individual study courses are
required to obtain evidence of satisfactory completion of the
course from the program sponsor. Credit will be allowed in
the wemewai period in which the course is completed, except
as allowed in 8.,54.802 (3), ArRM."

Auth: 37-50-201, 203, MCA  Imp: 37-50-203, 314, MCA

75. The amendment provides for more liberal timing as
allowed in rule 8.54.802.

76. The proposed amendment of 8.54.817 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.817 CREDIT FOR SERVICE AS LECTURER, DISCUSSION
LEADER, OR SPEAKER (1) Instructors, discussion leaders, and
speakers may claim continuing education credit for both
preparation and presentation time. Credit may be claimed for
actual preparation time up to two times the class contact
hours for the first time the c¢lass is presented. Credit as an
instructor, discussion leader, or speaker may be claimed
provided that the session is one which would meet the
continuing education requirements of thse attending. The
maximum credit for such preparation and teaching shall not
exceed 50% of the wemewai: full basic period requirement."

Auth: 37-50-201, 203, MCA Imp: 37-50-203, 314, MCA

77. The amendment is proposed as the full basic
requirement refers to the 120 hours of education reguired in a
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3 year period. Renewal occurs every year. The amendment is
proposed to clarify that the continuing professional education
requirement applies to a 3 year period.

78. The proposed amendment of 8.54.818 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.818 CREDIT FOR PUBLISHED ARTICLES, BOOKS, ETC,

(1) Credit may be claimed for published articles and
books. The amount of credit so awarded will be determined by
the board. Credit may be allowed for published articles and
books provided they contribute to the professional competence
of the individual. Credit for preparation of such
publications may be claimed on a self-declaration basis up teo
25% of the wemewa: full basic period requirement. 1In
exceptional circumstances, an article(s) or book(s) may be
provided to the board with an explanation of the circumstances
which would justify a greater credit."

Auth: 37-50-201, 203, MCA Imp: 37=50-203, 314, MCA

79. The amendment is proposed for the reasons stated in
paragraph 74.

80. The proposed amendment of 8.54.820 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.820 VERIFICATION (1) The board will verify on a
test or complete basis, information submitted by individuals.
If an application for sersifieate or lieenme permit to
practice vemewat is not approved, the applicant will be so
notified in writing and may be granted a period of time by the
board in which to correct the deficiencies noted."

Auth: 37-50-201, 203, MCA Imp: 37-50-203, 314, MCA

81, Certificate or license changed to permit to practice
as per Chapter 335, Laws of 1983. (see paragraph 22)

82. The proposed amendment of 8.54.821 will read as
follows: (new matter underlined, deleted matter interlined)

"8.54.821 RENEWAL OF EERTIFI€ATE OR LICENSE PERMIT TO
PRACTICE —

(1) To renew an unexpired ecer&ifiecate or iiecense a
permit to practice after June 30, 1984, the applicant shall on
or before the July 31 prior to the time at which the
sereifignte or iieense permit to practice would otherwise
expire, (December 31) gives evidence to the board that the
continuing education provisions have been met for the
reporting period ending the June 30 prior to the eertificate
er lieense permit to practice renewal date. Except that
personsg described in 8.54.802 (4) will have until the August
3] following the end of the reporting period. The intent of
the board is for all other persons to report by July 31 so
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that the board has adequate administrative time to process
reports prior to the time permits to practice are issued."
Auth: 37=-50-201, 203, MCA Imp: 37=-50-203, 314, MCA

83. Certificate or license has been changed tec permit to
comply with Chapter 335, Laws of 1983. (see paragraph 22) The
addition of the new material is to allow flexibility for the
applicant who is taking qualified continuing education during
the two months on either side of the end of the reporting
period.

84. The proposed amendment of 8.54.822 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of rule is located at pages 8-1516 and 8-1517,
Administrative Rules of Montana)

"8.54.822 ADVISORY COMMITTEE (1) The board may select
an Advisory Committee on continuing education whose purpose
will be to assist the board in implementing continuing
education regulations. The committee shall be composed of not
less than 5 holders of a Montana certifieate or lieense
permit to practice, each of whom shall be competent by reason
of training or experience and will include CPAS and LPAS in
the proportion of CPAS certified and LPAS licensed, who hold
permits to practice but not less than one LPA. The committee
may:

(a) evaluate and recommend to the board either prospec-
tively or retrospectively, whether specific courses, programs,
education and training qualify as formal programs of learning
which contribute directly teo professional competency of an in-
dividual eertified er liecensed ke praetice engaged in public
accounting, and the credit to be granted therefore. In
considering qualifications, any course, program, education of
training not commensurate with professional status will not
qualify;

(b) --_"

Auth: 37-50-201, 203, MCA Imp: 37-50-203, 314, MCA

85. The amendment is proposed to comply with the two-
tiered system set out in Chapter 335, Laws of 1983. (see
paragraph 22)

86. The proposed repeal of 8.54.602 deletes the current
rule in its entirety. The full text of the rule is found at
pages 8-1494 and 8-1495, Administrative Rules of Montana.

87. The board is proposing the repeal as it is propeosing
to add a definitional rule in Sub~Chapter 2. The board feels
the rule would be better placed in Sub~-Chapter 2.

88. The proposed new rules include a definiticnal rule
under sub-chapter 2, two new rules under sub-chapter 6
concerning other technical standards and form of practice
name, and 4 new rules under a new sub-chapter 7, entitled
positive enforcement rules.
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The rules as proposed will read as follows:

I. "DEFINITIONS (1) For purposes of these rules the
following terms have the meanings indicated:
(a) 'Practice of (or practice) public accounting' means

the performance or the offering to perform, by a certificate
or license holder, for a client or potential client, one or
more kinds of services invelving the use of accounting or
auditing skills, including the issuance of reports on
financial statements on which third parties may rely, or of
one or more kinds of management advisory or consulting
services, or the preparation of tax returns or the furnishing
of advice on tax matters.

(b) ‘'Non-practice of public accounting' - a certificate
or license holder not in the practice of public accounting but
providing financial or consulting services to the public must
have a permit to practice, if they hold themselves out to the
public as a CPA or LPA in ahy manner.

CPA's or LPA's working for a non-public accounting
employer shall not use their CPA or LPA designation when
presenting employer reports to outside parties.

(c) 'Client' - The person, entity, or enterprise whether
organized for profit or not, which retains a permit holder for
the performance of professional services. A client may be an
entity served by governmental or non-governmental agencies
performing services similar to public accounting firms.

(d) 'Firm' - A proprietorship, partnership or
professional corporation engaged in the practice of public
accounting.

(e) 'Report' - when used with reference to financial
statements, means an opinion, report or other form of language
which states or implies assurance as to the reliability of any
financial statements (examples include audits, reviews and
compilations) and which also includes or is accompanied by any
statement or implication that the person or firm issuing it
has special knowledge or competence in accounting or auditing.
Such a statement or implication of special knowledge or
competence may arise from use by the issuer of the report of
names or titles indicating that he or the firm is an
accountant or auditor, or from the language of the report
itself. The term 'report' includes any form of language which
disclaims an opinion when such form of language is
conventionally understood to imply any positive assurance as
to the reliability of the financial statements referred to
and/or special competence on the part of the person or firm
issuing such language; and it includes any other form of
language that is conventionally understood to imply such
asgurance and/or such special knowledge or competence.

(f) 'Certificate holder' - A person holding a CPA
certificate issued by the board pursuant to 37-50-302, MCA
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(g) 'License holder' - A person holding a license issued
by the board pursuant to 37-50-303, MCA.
(h) 'Permit holder' - A person holding an annual permit

to practice public accounting issued by the board pursuant to
37-50-314, MCA.

(i) 'Professional services' - Any services performed or
offered to be performed by a permit holder for a client in the
course of the practice of public accountancy.

(j) 'Financial statement -~ A presentation of financial
data, including accompanying notes, derived from accounting
records and intended to communicate an entity's economic
resources or obligations at a point in time, or the changes
therein for a period of time, in accordance with generally
accepted accounting principles. Financial forecasts,
projection and similar presentations, and financial
presentations included in tax returns are not financial
statements for purposes of this definition, The following
financial presentations are examples of financial statements:

balance sheet

statement of income

statement of retained earnings

statement of changes in financial position
statement of changes in owners equity
statement of assets and liabilities (with or
without owners' equity accounts)

statement of revenue and expenses

summary of operations

statement of operations by product lines
statement of cash receipts and disbursements"

Auth: 37~50~-203, MCA Imp: 37-50-203 (2)(a), MCA

II. "OTHER TECHNICAL STANDARDS (1) A firm or permit
holder shall comply with proper technical standards when
providing clients with management advisory services or
accounting and review services. For purposes of this rule,
the technical standards are considered to be defined by
pronouncements issued by the American Institute of CPA's
committees on 'Management Advisory Services' and 'Accounting
and Review Services'."

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

"III. FORM OF PRACTICE AND NAME (1) A permit holder or
firm shall not practice public accounting under a name which
includes any fictitious name, indicates specialization or is
misleading as to the type of organization (proprietorship,
partnership or corporation). However, names of one or more
past partners or shareholders may be included in the firm name
of a:successor partnership or corporation. Also, a partner
surviving the death or withdrawal of all other partners may
continue to practice under the partnership name for up to two
years after becoming a scle practitioner.
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(2) A firm or permit holder in the practice of public
accounting may have a financial interest in a commercial
corperation which performs for the public services of a type
performed by public accountants and whose characteristics do
not conform to 8.54.618 (1), ARM, provided such interest is
not material to the corporation's net worth, and the firm or
permit holder's interest in and relation to the corporation is
solely that of an investor".

Auth: 37-50-203, MCA Imp: 37-50-203 (2)(a), MCA

IV. DEFINITIONS (1) The word 'permit holder' as used
in these rules shall include certified public accountants and
licensed public accountants.”

Auth: 37-1-136, 37-50-201, MCA Imp: 37-1-136, 37-50-
321, MCA

V. ENFORCEMENT AGAINST PERMIT HOLDERS (1) Pursuant to
sections 37-1-136 and 37-50-321, MCA, and the Montana
administrative procedures act, the board may revoke any
certificate, license or permit issued under Title 37, Chapter
50, MCA, suspend any such certificate, license, or permit for
a period of not more than one year, refuse to renew such
certificate, license or permit, censure or place on
probation, any certificate holder, license holder, or permit
holder all with or without terms, for any one or more of the
following reasons:

(a) fraud or deceit in obtaining a certificate, license,
or permit;

(b) cancellation, revocation, suspension, or refusal to
renew authority to practice as a certified public accountant
or a licensed public accountant by any other state for any
cause other than failure to pay a renewal fee or to comply
with a continuing professional education reguirement in such
other states:

(c) failure on the part of a holder of a certificate,
license or permit to maintain compliance with the reguirements
for issuance of a certificate, license, or annual permit;

(d) suspension or revocation of the right to practice
before any state or federal agency;

(e) dishonesty, fraud or gross negligence in the
practice of public accountancy;

(f) wviolation of any of the provisions of Title 37,
Chapter 50, MCA, or rules promulgated by the board;

(g) conviction of a felony or of any crime, an element
of which is dishonesty or fraud, under the laws of any state
of the United States;

(h) performance of any fraudulent act while holding a
certificate, license, or permit issued under Title 37,
Chapter 50, MCA;
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(i) any conduct reflecting adversely upon the permit
holder's fitness to engage in the practice of public
accountancy; and

{j) failure to meet the continuing education
requirements established by the board.

(2) In lieu of or in addition to any causes specifically
provided in subsection (1) of this section, the board may
require of a permit holder:

(a) satisfactory completion of such continuing
professional education programs the board may specify;

(b) limitation of the scope of the accounting practice
to those functions which the board may specify;

(c¢) reimbursement of board costs.

(3) The board may publish the enforcements implemented
against permit holders under subsections (1) and (2) of this
section whenever the board determines that the public's need
to know outweighs the permit holder's need for
confidentiality."

Auth: 37-1-136, 37-50-203, MCA Imp: 37-1-136, 37-50-
321, MCA

VI. ENFORCEMENT PROCEDURES - INVESTIGATIONS (1) The
board may conduct investigations of suspected violations of
Title 37, Chapter 50, MCA or of the rules of the board to
determine whether to institute proceedings against any person
or firm under sections 37-1-136 and 37-50-321, MCA; but an
investigation under this section shall not be a prerequisite
to such proceedings.

(2) The board may designate any person not a board
member to serve as positive enforcement coordinator to conduct
an investigation. The report of the positive enforcement
coordinator, the testimony and documents gathered in the
investigation and the pendency of the investigation shall be
treated as confidential information by the board and its
designees, and shall not be disclosed except to the extent
deemed necessary in order to conduct the investigation or in
compliance with section 37-1-135, MCA.

(3) Upon finding of reasonable cause, the board may
direct that notice be issued pursuant to section 37-50~321,
MCA. If the subject of the investigation is not a permit
holder, the board shall take appropriate action. Upon finding
of no reasonable cause, the board shall close the matter and
thereafter release information relating thereto only with the
consent of the board and of the person or firm under
investigation.

(4) The board may review the professional work of a
permit holder on a general and random kasis, without any
requirement of a formal complaint or suspicion of impropriety
on the part of any particular such person. In the event that
as a result of such review the board discovers grounds for a
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more specific investigation, the board may proceed according
to these rules.

(5) The board may regquest assistance from permit holders
having appropriate experience and competence to review reports
submitted by the positive enforcement coordinator, in the
determination of reasonable cause for the board to initiate
disciplinary proceedings.

(6) After making a final determination and the entry of
action taken in the public record, the board may exchange
information relating to proceedings resulting in disciplinary
action against permit holders with the beoard of accountancy of
other states and with other public authorities or private
organizations having an interest in such information."

Auth: 37-1-136, 37-50-203, MCA Imp: 37-1-136, 37-50«
321, MCA

VII. "ENFORCEMENT PROCEDURES - HEARING BY THE BOARD

(1) 1In any case where reascnable cause has been
determined with respect to a violation by a permit holder, or
where the board has received a written complaint by any person
furnishing grounds for a determination of such reasonable
cause, or where the board of accountancy of another state
furnishes such grounds, the board may cause a notice setting
forth appropriate charges to be issued. The board shall, not
less than 30 days prior to the date of the hearing, serve a
copy of said notice upon the permit holder, by civil service
according to the Montana rules of civil procedure.

(2) Any permit holder against whom a notice of proposed
board action has been issued under this section shall have the
right, reasonably in advance of the hearing, to all discovery
available to parties in accordance with the Montana rules of
civil procedure, as limited by Model Rule 13.

(3) In a hearing under this section, the respondent
permit holder may appear in person or, in the case of a firm,
through a partner, officer, director or shareholder or by
counsel, examine witnesses and evidence presented in support
of the board's action, and present evidence and witnesses on
his own behalf. The permit holder shall be entitled, on
application to the board, to the issuance of subpoenas to
compel the attendance of witnesses and the production of
documentary evidence.

(4) In a hearing under this section, a stenographic
record shall be made, and shall be transcribed on request of
any party. The cost of the transcription shall be paid by the
requesting party.

(5) In a hearing under this section, a majority vote of
all members of the board shall be required to sustain any
charge and to impose any sanction with respect thereto.

(6) 1If, after service of notice, the permit holder fails
to appear at the hearing, the board may enter such order as it
deems warranted by the evidence, which order shall be final
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unless the permit holder petitions for review thereof pursuant
to subsection (7) of this section; provided, however, that
within 30 days from the date of any such order, upon showing
of good cause for the permit holder's failure to appear and
defend, the board may set aside the order and schedule a new
hearing on the complaint, to be conducted in accordance with
applicable subsections of this rule.

(7) A person who has exhausted all administrative
remedies available from the board, and who is aggrieved by the
final decision in a contested case before the beard, is
entitled to judicial review by filing a petition in district
court within 30 days after service of the board's final
decision or, if a rehearing before the board is reguested
within 30 days after the decision thereon is served, copies of
the petition shall be promptly served on the board. Said
judicial review shall in all ways comply with Part 7, Chapter
4 of Title 2, MCA."

Auth: 37-1-136, 37-50-203, MCA Imp: 37=-1-136, 37=-50~-
321, MCA

VIII. "REINSTATEMENT (1) In any case where the board
has suspended or revoked a certificate, license, or permit,
the board may, upon application in writing by the person or
firm affected and for good cause shown, modify the suspension
or reissue the certificate, license, or permit.

(2) Before reissuing or terminating the suspension of a
certificate, license, or permit, and as a condition thereto,
the board may require the applicant therefore to show evidence
of successful completion of specified continuing professional
education, or to undergo a practice review conducted in such
fashion as the board may specify.”

Auth: 37-1-136, 37-50-203, MCA Imp: 37-1-136, 37-50=-
321, MCA

89. The proposed adoption of rule I. is to more clearly
define the terms used in the rules to prevent
misinterpretation as much as possible.

The adoption of rule II. is proposed for reference to
technical standards required by firm or permit holders
necessary because these are new areas for which standards have
been set at the national level.

Rule III. is proposed to prevent firm or permit holders
froem using a name that may be misleading to the public and to
define the basis of acceptable practice of a permit holder to
have a financial interest in a commercial corporation.

Rules IV through VIII are proposed to enact a positive
enforcement program and to give the board the mechanism to
detect and investigate substandard accounting werk. In 1979,
when the Board of Public Accountants was reviewed for sunset
auditing, the report specifically stated that the board needed
to establish more effective methods to police its profession.
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90. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
Board of Public Accountants, 1424 9th Avenue, Helena, Montana
59620~0407, no later than May 24, 1984,

91. The board or its designee will preside over and
conduct the hearing.

BOARD OF PUB ACCOUNTANTS

LEGAL COUNS
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, April 16, 1984.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE FINANCIAL BUREAU

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION
adoption of a new rule fixing ) OF A NEW RULE AMENDING THE
new dollar amounts for loan ) DOLLAR AMOUNTE OF LOANS
amounts of consumer lcan } MADE BY CONSUMER LOAN
licensees. } LICENSEES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. ©On May 26, 1984, the financial bureau of the
Department of Commerce proposes to adopt a new rule concerning
the amount to which finance charges are applied by a licensed
consumer loan company in the state of Montana.

2. The rule as proposed provides as followe:

I. "DOLLAR AMOUNTS TO WHICH CONSUMER LOAN RATES ARE TO
BE APPLIED (1) The dollar amounts in the following statutory
sections are changed to the new designated amounts as follows:

Changed
Authority Stated Amount Designated Amount

Section 32-5-201 (4) $1,000.00 $1,100.00
Section 32-5-301 (13) $ 90.00 $ 99.00
$ 500.00 § 550.00

$1,000.00 $1,100.00

$7,500.00 $8,250.00

Section 32-5=302 (3) $ 300.00 $ 330.00
$1,000.00 $1,100.00

$2,500.00 $2,750.00

Section 32-5~306 (7) $ 300.00 $ 330.00"

Auth: 32-5-104, MCA  Imp: 32-5-201 (4), 32-5-301 (13),
32-5-302 (3), 32-5-306 (7), MCA

3. Under the provisions of section 32-5-104, MCA, the
Department of Commerce must adopt a rule changing the
designated dollar amounts in Chapter 5 of Title 32, MCA, if
the percentage of change in the Consumer Price Index for Urban
Wage Earners and Clerical Workers (CPW) is 10% or more.

This rule is to be adopted each even numbered year if the
increase in the CPW index at the end of the preceding year
equals or exceeds 10%, or multiples thereof, of the reference
base index of December 1980.

The CPW indices for the pertinent years as reported by
the department of labor, bureau of labor statistics, are as
follows:

December, 1980 = 258.7 (reference base index)

December, 1981 = 281.1 (8.66% over base index)

December, 1983 = 301.5 (16.54% over base index)

The December, 1983 index exceeds by 10% or more the
reference base index.
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4. A delayed effective date of July 1, 1984 is proposed
as part of the adoption.

5. Interested persons may submit their data, views or
arguments concerning the proposed adoption in writing to the
Les Alke, Camissioner of Financial Institutions, Department of
Commerce, 1424 9th Avenue, Helena, Montana, 59620, no later
than May 24, 1984.

6. If a person who is directly affected by the proposed
adoption wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Les Alke, Commissioner of Financial
Institutions, Department of Commerce, 1424 9th Avenue, Helena,
Montana, 59620, no later than May 24, 1984.

7. 1If the board receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed adoption, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons .
directly affected has been determined to be 3 based on the
number of consumer loan licensees in Montana.

BY:

RORBERT NOOD, LEGAL COUNSEL
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, April 16, 1984,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA ECONOMIC DEVELOFMENT BOARD

In the matter of the proposed
amendments of 8.97.301 concern-
ing definitions, 8.97.308 cone
cerning rates, service changes,
and fee schedules, 8.97.401
concerning beard in-state in-
vestment policy, 8.97.406 con-
cerning economic development
linked deposit program, 8.97.
409 concerning loan participa-
tions, and 8.97.410 concerning
guaranteed loan program, and
proposed adcoption of new rules
under sub=-chapter 5 concerning
the Montana economic develop-
ment bond program.

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENTS OF
8.97.301 DEFINITIONS, 8.97.
308 RATES, SERVICE CHARGES
AND FEE SCHEDULES, 8.97.401
BOARD IN-STATE INVESTMENT
POLICY, 8.97.402 CRITERIA
FOR DETERMINING ELIGIBILITY, .
B8.97.406 ECONCMIC DEVELOP-
MENT LINKED DEPOSIT PROGRAM,
8.97.409 LOAN PARTICIPATION,
8.97.410 GUARANTEED LOAN PRO-
GRAM and PROPOSED ADOPTION OF
NEW RULES UNDER SUB~CHAPTER S
RULES GOVERNING THE MONTANA
ECONOMIC DEVELOPMENT BOND
PROGRAM

N Nt Nt S St et ot et ot T s e N S

TO: All Interested Persons.

1. On May 18, 1984 at 10:00 a.m. a public hearing will
be held in the downstairs conference room, Department of
Commerce, 1430 9th Avenue, Helena, Montana, to consider the
amendments and adoptions of the above~stated rules.

2. The proposed amendment of 8.97.301 will add a new
subsection (m), renumber all remaining subsections thereafter,
and will read as follows: (new matter underlined, deleted
matter interlined) (full text of the rule is found at pages
8-3469 through 8-3471, Administrative Rules of Montana)

"8.97.301 DEFINITIONS (1)

(m) Tinvestment company' means an investment company as
defined in section 32-1-108, MCA.

tm} (n) "lender means

(i) ..."

Auth: 17-5-1521, 17-5-324, MCA Imp: 17-5-1526 (1),
1527, 17-6-310, MCA

3. The amendment is proposed to define a term that is
used in another definition, but is undefined in the rules.

The amendment will eliminate confusion as to what constitutes
an investment company for purposes of this chapter.

4. The proposed amendment of 8.97.308 will add new
subsections (7) and (8) and will read as follows: (new matter
underlined, deleted matter interlined) (full text of the rule
is located at pages 8-3475 through 8-3477, Administrative
Rules of Montana)

"8.97.308 RATES, SERVICE CHARGES AND FEE SCHEDULE
(1)
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(7) Once a fee has been paid under subsection (5) and
(6) of this rule to secure an interest rate for a period
beyond 90 days, and prior to the time the lcan has closed, the
board will allow the loan to be closed at the lower of the
interest rate previously secured or the board’'s interest rate
in effect at the time the loan closes.

(8) Assumption fee.

The lender may be authorized to charge an assumption fee
not to exceed the difference between the board's original
interest rate and the interest rate in effect at the time the
loan is assumed applied against the balance of the loan
outstanding at the time of the assumption. The board shall
receive its prorata share of such fee if charged."

Auth: 17-6-324, MCA Imp: 17-6-324, MCA

5. The amendment is proposed to establish a fee that may
be charged by a lender if a loan made by that lender is
assumed by another borrower. The fees to be charged to
participants in the program are required to be established by
rule.

6. The proposed amendment of 8.37.401 amends subsections
(2), (2)(a) and (c), adds a new subsection (4) and will read
as follows: (new matter underlined, deleted matter
interlined) (full text of the rule is located at pages 8-3487
and 8-3488, Administrative Rules of Montana)

"8.97.401 BOARD IN-STATE INVESTMENT POLICY (1) .

(2) The statement of intent of House Bill 100, Chapter
677, Montana Session Laws, 1983 indicates that the permissible
investments of the board should 'be based on the long-term
benefit to the Montana economy.' The board has determined
that investment in 'basic' economy activity, import
substitution activity, and the manufacturing, retail and
wholesale distribution ¢of Montana-made goods will strengthen
the Montana economy, has the potential to maintain and create
jobs, increase per capita income, or increase Montana tax
revenues in the future to the people of Montana, either
directly or indirectly.

(a) Basic economic activity is defined by the board as
any business activity conducted in the state for which 50% or
more of the gross revenues are derived from out-of-state
sources. Grossa revenues derived from out-of-state sources
shall not include insurance, other third party payments or
federal transfer payments. This defimition Basic economic
activity is intended to include, but not be limited to
businesses engaged in one or more of the following activities:

(i) ...

(¢) ‘'Manufacturing, retail and wholesale distribution of
Montana-made goods' is defined by the board as any
manufacturing, retail, or wholesale distribution activity
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conducted in the state for which the sale of goods produced in
Montana comprise 50% or more of gross revenues.

(3) ...

(4) The board will not fund locans to any governmental
entity or non-profit corporation.®

Auth: 17-6-324, MCA Imp: 17-6-304, 305, 314, MCA

7. The amendment of (2) and (2) (c) are to specify that
permissible investments of the board shall include the
manufacturing of, as well as the retail and wholesale
distribution of Montana-made goods. Without the amendment,
the rule is unclear. The amendment of (2){a) is to exclude
certain types of payments from the calculation of gross
revenues. Without the amendment, certain industries could
arguably be classified as a basic industry based on insurance
payments alone. This result would be contrary to the board's
determination of what constitutes basic economy activity. The
addition of subsection (4) is to clarify that loans will not
be made for governmental entities or non-profit corporations.
The addition is necessary to implement the board's policy that
investment should be made in private businesses that pay taxes
to the state and local communities in which they operate.

8. The proposed amendment of 8.97.402 adds new
subsections (7) and(8) and will read as follows: (new matter
underlined, deleted matter interlined) (full text of the rule
is located at page 8-3488, Administrative Rules of Montana)

"8.97.402 CRITERIA FOR DETERMINING ELIGIBILITY (1)

(7) The loan offered to the board for financing was
clogsed by the lender subseguent to March 1, 1984.

(8) The financing will not result in an undue
concentration of the board's loans or investments in a single

industry.”
Auth: 17-6-324, MCA Imp: 17-6=-308, MCA

9. The addition of subsection (7) is proposed to clarify
that only loans closed subsequent te the effective date of the
board's rules will be eligible for financing under the board's
program. The addition is necessary to insure that the loans
made under the program are evaluated by the "economic benefit
to the state" criteria contained in the rules. The addition
of subsection (8) is proposed to establish an additional
criteria for the board to consider in determining whether a
particular loan will be made. Without the addition the board
could conceivably be in a position of having a
disproportionate amount of its fund invested in a single
industry.

10. The proposed amendment of 8.97.406 amends subsection
(1) and will read as follows: (new matter underlined, deleted
matter interlined) (full text of the rule is located at page
8-3490, Administrative Rules of Montana)
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"8.97.406 ECONOMIC DEVELOPMENT LINKED DEPOSIT PROGRAM
(1) The board may place Economic Development Linked Deposits
at an interest rate determined in accordance with rule
§.97.308, A.R.M. with approved financial institutions whe
contract with the board to utilize the receipts to finance
long=-term fixed rate loans to small- and medium-sized
businesses that meet the requirements of rule 8.97.402. The
amount of the linked deposit shall be limited to 100% of the
amount of the loan linked to the deposit. The financial
institutions retain all risk on any loans financed with the
proceeds of an Economic Development Linked Deposit. This
program may not be used to fund or support a loan that is
guaranteed in whole or in part by an agency or instrumentality
of the Unite? States government.

2y ...

Auth: 17-6~324, MCA Imp: 17-6-308, MCA

1. The first change is to clarify the fact that an
economic development linked deposit may be placed with a
lender in an amount equal to the supported loan, rather than
just 80%. The second change is proposed to ensure that the
linked deposit program is not used in a manner to provide 100%
funding to a project that is already federally guaranteed.
Since the board has already provided for the purchase of
federally guaranteed portions of lcans in rule 8.97.407, there
is no reason to use the linked deposit program to address this
same market while using more of the board's limited funds.

12. The proposed amendment of 8.97.409 will add a new
subsection (13) and will read as follows: (new matter
underlined, deleted matter interlined) (full text of the rule
is located at pages 8-3490 and 3491, Administrative Rules of
Montana)

"8.97.409 LOAN PARTICIPATIONS (1) .

(13) Loans made under this rule are assumable only upon
approval by the board. A borrower wishing to assume a loan
chall submit to the board a complete application form sighed
by the borrower and the lender along with the non-refundable
application fee specified in rule 8.97.308 (c), A.R.M. The
board may authorize the charging of an assumption fee pursuant
to rule 8.97.308 (8), A.R.M."

Auth: 17-6-324, MCA Imp: 17-6-324, MCA

13. The addition to the rule is proposed to clarify that
loans may only be assumed upon approval by the board and to
add needed flexibility to the board's administration of its
loan program.

14. The proposed amendment of 8.97.410 amends subsection
(2) and will read as follows: (new matter underlined, deleted
matter interlined) (full text of the rule is located at pages
8-3491 and 8-3492, Administrative Rules of Montana)
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"8.97.410 GUARANTEED LOAN PROGRAM (1) ...

(2) The loan criteria, assumption procedure, and
collateral requirements for the guaranteed loan program will
be the same as those used for the loan participations
authorized in rule 8,97.409,

(3)..."

Auth: 17-6-324, MCA Imp: 17-6-324, MCA

15. The amendment is proposed to clarify that guaranteed
loans may also be assumed upon approval by the board and to
add needed flexibility to the board's administration of its
guaranteed loan program.

16. The new rules under sub-chapter S will read as
follows:

I. "DEFINITIONS (1) The definitions contained herein
are supplemental to the definitions contained in ARM 8.97.301

and shall govern with respect to Sub-Chapter 5 in the
event of conflict.

{2) As used in Sub-Chapter 5, and unless the context
clearly requires another meaning:

(a) 'notice' means notice of a public hearing on a
proposed project, given at least once a week for three weeks
prior to the date set for the hearing, by publication in a
newspaper of general circulation in the city or county where
the hearing will be held, and alsoc in the city or county where
the project will be located if the hearing is held by the
board in Helena. The notice shall include the time and place
of the hearing, the general nature of the project, the name of
the borrower, lessee or user of the project, the street
address of the project, or if no street address is available,
a description designed to inform readers of its location; the
maximum face amount of the bonds or notes to be issued with
respect thereto; and the estimated cost thereof.

(b) 'originator' means an approved financial jinstitution
originating the loan for which an application for financing is
made hereunder.

(¢) ‘'project' shall have the meaning given to it in
section 90-5-101, MCA, and shall include any land, any
building or other improvement and any real or personal
properties deemed necessary in connection therewith, whether
or not now in existence, which shall be suitable for use for
commercial, manufacturing, agricultural or industrial
enterprises, recreation or tourist facilities; multifamily
housing; hospital, long-term care facilities or medical
facilities; small-scale hydroelectric production facilities
with a capacity of 50 megawatts or less; and any combination
of these projects.

(d) 'public hearing' means the hearing conducted by the
board of local government for the purpose of ascertaining
public interest as required by sections 7-5-1526 and 7-5-1527
and section 103 (k) of the Internal Revenue Code.
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(e) 'resolution of intention' means the resclution
adopted by the board evidencing its preliminary intention to
issue its revenue bonds or notes for a specified project and
making appropriate findings with respect thereto."

Auth: 17-5-1521, MCA Imp: 17-5-1521, MCA

II. "SCOPE OF SUB-CHAPTER 5 This sub-chapter shall
govern the submittal of and processing of applications for
financing and the issuance of bonds or notes therefor under
the Montana economic development beond act of 1983."

Auth: 17-5-1504, 1521, MCA Imp: 17-5=1504, MCA

III. "DESCRIPTION OF ECONOMIC DEVELOPMENT BOND PROGRAM

(1) The board is authorized to issue industrial
development revenue bonds and to use the proceeds to purchase
loans from approved financial institutions for projects
located in the state, acquire projects located in the state
from financial institutions and lease them to others, or make
loans to financial institutions, requiring the proceeds to be
used by the financial institution for the purpose of financing
projects located in the state. The bonds are payable solely
from lcocan repayments and one or more reserve or guarantee
funds. Loan repayments must be guaranteed in whole or in part
by public or private insurance, which may include the board's
guarantee created pursuant to section 17-5-1519, MCA.

(2) For projects the cost or appraised wvalue of which is
less than $1,000,000, the small IDB program, the originator or
another approved financial institution must participate in
financing the project, either directly or through a letter of
credit, to the extent of at least 10% of the financing to be
provided by the board. For projects the cost or appraised
value of which exceeds $1,000,000 but is less than
$10,000,000, the IDB loan program, the originator shall
participate in the financing of the project at the discretion
of the board. In determining whether to requira such
participation the board shall consider:

(a) the extent to which, if any, the board's resources
er funds, other than revenues from the project, are pledged to
the project;

(b) the credit worthiness of the applicant;

(c) the collateral securing the financing;

(d) any other factor deemed relevant by the board.

(3) Under either program the financing by the board is
limited to 90% of the cost or appraised value of the project
or $10,000,000, respectively, whichever is less.

(2) The bonds or notes of the board may be sold at
public or private offering, may be sold to finance projects on
an individual basis, with or without the board's guarantee, or
may be sold to finance multiple projects.

(5) Where multiple projects are financed by a single
bond issue, a portion of the proceeds may he placed in a
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reserve fund to secure the bonds. The board may establish
other funds to secure its bonds as provided in section 17-5«
1515 (7), MCA.

Auth: 17=-5-1504, MCA Imp: 17-5-1505, 1526, 1527, MCA

IV. "BONDING LIMIT The total amount of outstanding
bonds for financing projects for which the cost or appraised
value does not exceed $800,000 may not exceed 525,000,000.

The total amount of outstanding bonds for financing projects
for which the cost or appraised value exceeds $800,000 may not
exceed $50,000,000."

Auth: 17-5-1%04, MCA Imp: 17-5-1506 (6), (7), MCA

V. "ELIGIBILITY REQUIREMENTS (1) In order to qualify
for financing under the Econcomic Development Bond Program, the
board shall determine that a project meets the following
criteria:

(a) the project is authorized by section 90-5-101, MCA
and described in rule I. herein;

{b) the project is in the public interest; such
determination to be made after a public hearing conducted by
the board or by the governing body of the local government
unit in which the project is located;

(c¢) the financing for the project is insured or
guaranteed in whole or in part by a private governmental
insurer or guarantor, including but limited to a guaranty by
the board pursuant to section 17-5~1519, MCA, as required by
the board;

(d) there will be sufficient revenues from the project
to pay the debt service on and the costs and expenses of
issuing and servicing the bonds as well as any reserve
required of or by the board;

(e} the interest borne on the bond or note issued for
the project, must be exempt from federal income tax in
accordance with section 103 of the Internal Revenue Code; and

(g) upon completion, the project will have compiled with
all applicable local, state and federal laws and regulations.

{2) With respect to projects the costs or appraised
value of which is less than $1,000,000, in addition to meeting
the above criteria the financing must be participated in by
the originator or an approved financing institution, in a form
acceptable to the board, to an extent of at least 10% of the
financing to be provided by the board.

(3) Eligible projects may consist of the acquisition of
land and rights and interests in land including the
acquisition or construction of buildings, improvements or
structures on the land; or the acquisition of fixtures,
machinery, eguipment and other tangible property so long as
the following conditions are satisfied.
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{(a) the maximum loan-to=-value ration shall be 90% using
the lower of appraised value or cost/purchase to determine
value;

(b) the financing will be secured by a mortgage on the
property being financed and on any additional collateral
deemed necessary by the board, and shall be subject to any
other terms and covenants the board deems necessary;

(c) working capital may not be financed."

Auth: 17-5-1504, 1521, MCA Imp: 17-5-1521, 1526,
1527, MCA

VI. "CRITERIA FOR EVALUATING APPLICATIONS In evaluating
applications for financing under this program and determining
whether parM V (1)(d) has been satisfied, the

administrator and the board shall consider the following
factors:

(a) the applicant's net worth;

(b) tne applicant’'s training and experience in the
industry involved in the project;

(c) the applicant's prospect for succeeding in the
proposed project;

(d) all materials submitted by the applicant and the
originator as part of the application; and

(e) other information deemed relevant to protect the
board's investment."

Auth: 17-5-1521, MCA Imp: 17-5-1521, MCA

V1I. "APPLICATION PROCEDURE (1) A business enterprise
may apply for financing under the economic development bond
program by submitting a loan application to an originator who
will review the proposed use of the money, borrower
eligibility and borrcwer credit-worthiness. Based on the
application, the originator shall submit a pre-application
letter to the board which shall contain sufficient information
to allow the beoard to determine that the proposed project and
the applicant appear to be eligible for financing under the
program.

(2) The administrator shall review the pre-application
letter to determine whether the project is eligible for
financing under the program. If the project appears eligible,
the administrator shall notify the governing body of the local
government in which the project is located of the pending
application for financing and of its right to conduct a public
hearing on the project for the purpose of determining whether
the project is in the public interest.

(3) The administrator and local government shall agree
on the date of a public hearing if it is to be held by the
local government. If the local government does not notify the
administrator within fourteen days after receipt of
notification of the pending application, the board will
conduct the public hearing in the jurisdiction in which the
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project is located or in Helena, Montana. The administrator
will cause notice of the public hearing to be published. If
after the public hearing, the local government determines the
project to be in the public interest it shall adopt a
resolution approving the project and making appropriate
findings of public interest with respect thereto. The local
government shall notify the board of its findings and provide
it with a copy of the resolution, if one is adopted, within
fourteen days of the public hearing.

(4) In determining whether a project is in the public
interest, the local government or the board shall consider
whether the propesed project:

(a) increases job opportunities;

(b) retains existing jobs; and

(c) diversifies the economy of the state and locality in
which the project is located.

(5) Upon receipt of the local government's
determination, or upon its own determination as the case may
be, that the project is in the public interest, the board may
adopt a resolution of intention. If the local government
determines that the project is not in the public interest, the
board may conduct a public hearing and makes its own
determination of public interest or it may decline to adopt a
resolution of intention. This resolution of intention shall
only constitute an expression of present intention of the
board with respect to the project and shall not constitute a
binding commitment on the part of the beoard that its bonds or
notes will be issued for the project. This resolution expires
one year from its date of adoption.

(6) Within 30 days of the passage of the resoclution of
intention, the originator shall submit to the board a complete
application in the form provided by the board. The
application shall be properly signed and certified by the
borrower and originator. An application signed by the
originator shall constitute a commitment to originate the loan
or participate in the financing, if such participation is
required, in the manner set forth in the application. The
administrator shall review the complete application with bond
counsel to determine whether the project meets the
requirements of these rules and section 103 of the Internal
Revenue Code. If the project complies with all of the
pertinent rules and code sections, the administrator shall
process the application in accordance with ARM 8.97.306 and
8.97.307.

(7) After the board has approved an application for
financing, it shall be submitted to the governor. The
governer shall, in writing, approve the project and certify
that the public hearing thereon was conducted in compliance
with section 103 of the Internal Revenue Code.

(8) After an application has been approved by the board
and the governor, the board may issue a conditional
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commitment. The conditional commitment is evidence of the
board's intention to authorize the issuance of and offer for
sale, its bonds to finance the project in accordance with the
terms of the application and any additional conditions set
forth in the commitment."

Auth: 17-5-1504, 1521, MCA Imp: 17-5-1521, 1526,
1527, MCA

VIII. "ALLOCATION OF CAPACITY TIf the bond capacity of
the board is not sufficient to finance all eligible projects,
the board, in determining which projects to fund, shall
consider the following:

(1) the order in which the applications are submitted;

(2) the availability of financing through one of its
other programs;

(3) the availability of tax-esxempt financing through
another issuer; and

(4) the degree to which the project meet s the criteria
of rule VI."

Auth: 17-5-1504, 1521, MCA Imp: 17-5-1521, MCA

IX. "APPLICATION AND FINANCING FEES AND COSTS (1) The
applicant shall submit a non-refundable application fee of
$500.00 with the initial pre-application letter.

(2) At the time revenue bonds are issued by the board to
provide financing for a project, the applicant shall pay a
financing fee equal to one percent of the first $1,000,000 of
the principal amount of the revenue bonds issued, one-half
percent of the next $4,000,000 of the principal amount of the
revenue bonds issued, and one-guarter percent of the next
$15,000,000 of the principal amount of the revenue bonds
issued.

(3) The financing fee set forth in subsection (2) is
designed to reimburse the board for a proportionate share of
its administrative costs associated with the making and
servicing of its financial undertakings and its general
operative and administrative expenses and to provide a
reasonable allowance for losses that may be incurred in the
program.

(4) The applicant shall pay its proportionate share of
the costs of the bond issue. The immediate costs of the bond
issue include, but is not limited to fees of the underwriter,
financial advisor, and bond counsel, the cost of printing,
advertising, executing, and delivering the bonds, and all
other costs that may, under federal arbitrage regulations, be
recovered in addition to permissible yield differential. Such
costs shall be borne by the applicant of each project financed
with bond proceeds in proportion to the board's participation
in the loans for such projects or the board may required
payment of actual costs in extraordipary circumstance.
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(5) The payments due from the applicant under
subsections (2) and (4) will be withheld and paid out of the
bond sale proceeds unless otherwise approved by the
administrator."

Auth: 17-5-1521, MCA Imp: 17-5-1504 (16), 1521, MCA

X. "INTEREST RATES The rate of interest on the financing
provided by the board will be determined by the board after
the sale of its bonds."

Auth: 17-5-1504, MCA Imp: 17-5-1504, MCA

XI. "CLOSING OF LOANS The board will issue its bonds or
notes in an amount sufficient to fund the loans approved by
the board. Upon certification by the originator that all
provisions of the loan commitment have been complied with, the
loan will be scheduled for closing and payment of money to the
originator."

Auth: 17-5-1504, MCA Imp: 17-5-1504, MCA

XII. "TAXABLE REVENUE BOND PROGRAM (1) The board may
participate in the financing of projects which do not qualify
for a tax exemption under section 103 of the Internal Revenue
Code by issuing taxable bonds. The application procedures for
the issuance of taxable composite or single project revenue
bonds are the same procedures prescribed for the issuance of
tax exempt composite or single purpose revenue bonds contained
in these rules, except the limitations on tax exempt
financings shall not apply."

Auth: 17-5-1504, MCA Imp: 17-5-1506, MCA

17. The rules are proposed to commence implementation of
the Montana Economic Development Bond Program. Rule I
provides definitions to terms that are used throughout the
sub-chapter. The rule is proposed to give certain terms a
specific meaning so that the board, lenders, and potential
borrowers under the program understand the terms and to avoid
confusion occasioned by different definitions of the terms
appearing elsevhere.

Rule II is proposed to define the scope of application of
the proposed rules and to establish that applications for
loans for the board's Economic Development Bond Program shall
be processed under these rules rather than under rules adopted
by the board for its other programs.

Rule IIJ] is proposed to describe the basic elements and
requirements of and limitations on the board's Economic
Development Bond Program and to acquaint potential lenders and
borrowers with how the board's Economic Development Bond
Programs will operate.

Rule IV is proposed to describe the maximum amounts of
bonds authorized to be issued by the board and to apprise
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users of the bond programs that there are limitations as to
the amount of bonds which may be issued by the board.

Rule V is proposed to set forth in one section the
various requirements that each project must meet in order to
be eligible for financing under the program and to notify
potential users of the program of the regquirements that esach
project must satisfy in order to become eligible for financing
under this program. The board is required to adopt rules for
the approval, standards, and regulations of preoject applicants
under section 17-5-1521, MCA..

Rule VI is proposed to establish how the criteria set
forth in section 17-5-1521, MCA will be utilized in evaluating
applications. Section 17-5-1521, MCA, requires that the board
adopt a rule for evaluating applications using the criteria
enumerated therein.

Rule VII is proposed to specify and establish the various
steps involved in the processing of an application for
financing under this program. Section 17-5-1521, MCA,
requires that the board adopt rules to establish procedures
for soliciting and evaluating applications and for notifying
the local government of the application for purposes of
complying with sections 17-5-1526 and 17-5-1527, MCA.

Rule IX is proposed to establish the various fees and
charges to be paid by an applicant for a financing undertaken
by the board under the bond program. The board is authorized
to collect reasonable fees and charges for making financing
available under this program. Section 17-5-1521, MCA,
requires that the board adopt rules for the assessment,
collection and payment of all fees and charges in connection
with projects financed by the board.

Rule X is proposed to apprise potential users of the
program that interest rates on individual loans will not be
established until bonds are sold. Sectien 17-5-1504 (16),
MCA, authorizes the board to collect reasconable interest and
section 17-5-1521 appears to require that the board adopt a
rule governing how the interest rate will be determined.

Rule XI is proposed to apprise applicants and lenders of
how the board's funds will be distributed and to clarify that
funds of the board will be distributed to the originator upon
the sale of the board's bonds and due closing of the loan in
accordance with the terms of the commitment.

Rule XIT is proposed to clarify that the board is not
limited by statute to issuing tax-exempt bonds on financing
projects which do not qualify for tax-exemption under section
103 of the Internal Revenue Code. The other proposed rules
deal primarily with the issuance of tax~exempt bonds for
financing projects that qualify for tax-exempt financing,
Without this rule, it would be unclear that the board is
authorized to participate in a taxable bond program,

18. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
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Written data, views or arguments may also be submitted to
Montana Economic Development Board, 1424 9th Avenue, Helena,
Montana, 59620, no later than May 24, 1984.

19. S3Steve Brown, Helena, will preside over and conduct
the hearing.

MONTANA ECONOMIC DEVELOPMENT
BOARD

PAT MCKITTREQ CHAIRMAN
o

BY:

ROBFRT WOOD, LEGAL O
DEFARTME OF COMMERCE

Certified to the Secretary of State, April 16, 1984.
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BEFORE THE MONTANA HISTORICAL SOCIETY
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
REPEAL OF RULES
SPECIFYING CRITERTA
FOR GRANTS EVALUA-
TION NO PUBLIC
HEARING CONTEMPLATED

In the matter of the repeal of

Rule 10.121.801 thru 804 specifying
criteria applied by the Cultural
and Aesthetic Projects Advisory
Committee in evaluation of grant
Proposals

TO: All Interested Persons,

1. On May 2€, 1984, the Montana Historical Society pro-
poses to repealrules 10.121.801-804, specifying criteria
applied by the Cultural and Aesthetic Projects Advisory
Committee in evaluation of granmt proposals.

2. Therules proposed to be repealed areon page 10-1639
of the Administrative Rules of Montana.

3. The agency proposes to repeal these rules because new
rules have been established by the Montana Arts Council and
the Montana Historical Society.

4, Interested parties may submit their data, views or
arguments concerning the proposed repeal 4in writing to the
Montana Historical Society, 225 North Roberts, Helena, Mont-
ana no later than May 24, 1984,

5. If a person who is directly affected by the propos-
ed repeal wishes to express his data, views and arguments
orally or in writing at a public hearing, he nust make writ-
ten request for a hearing and submit this request along with
any written comments he has to the Montana Historical Socie-
ty, 225 North Roberts, Helena, Montana, 59620, no later than
May 24, 1984.

6., 1If the agency receives requests for a public hear-
ing on the proposed repeal from either 10% or 25, which-
ever ig less, of the persons who aré directly affected by
the propcsed amendment; from the Administrative Code commit-
tee of the legislature; from a governmental subdivision of
agency; or from an association having not less than 25 mem-
bers who will be directly affected, a hearing will be held at
a later date. Notice of the hearing will be published in
the Montana Administrative Regilster. Ten percent of the per-
sons directly affected has been determined to be 15 persons
bascd on number responding last session.

7. The authority of the department to TYepeal the
rules is based on section 22-3-107 MCA, and the rule
implements section 22-2-303, MCA.

Robert Archibald
-y

Eay; 3
By:;522§£2 ;//4.é&£,ﬁ2

Certified to the Secretary of State April 16, 1984.
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EEFORE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT OF RULE

In the matter of the amend- )
ment of Rule 20.3.415 )
concerning definitions of ) 20.3.415 DEFINITIONS -
terms relating to the cerrti- ) CERTIFICATION SYSTEM FOR
fication system for chemical ) CHEMICAL DEPENDENCY
dependency personnel ) PERSONNEL

)

)

)

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons.

1. On May 28, 1984, the Department of Institutions
proposes to amend rule 20.3.415 which sets forth definitions
which relate to the certification system for chemical
dependency personnel.

2. The rule as proposed to be amended provides:

20.3.415 DEFINITIONS (1) through (19) remain the same.

{20) Role play For the purpose of the taped work
sample, role play shall mean a spontaneous exchange between
the counselor and’the person playing the part of the client.
Reading from a prepared script will not be considered as a
test of counselor competency,

3. The addition of this definition to the
certification rules will clarify one of the requirements
that potential counselors must fulfill in order to qualify
for certification,

4, Interested parties may submit their data, views,
or arguments concerning the proposed amendment in writing to
Nick A. Rotering, Legal Counsel, Department of Institutions,
1539 11th Avenue, Helena, MT 59620, no later than May 25,
1984,

5. If a person who is directly affected by the
proposed amendment wishes to express his data, views and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to Nick A. Rotering,
Legal Counsel, Department of Institutioms, 1539 1lth Avenue,
Helena, MT 59620, no later than May 25, 1984.

6. If the agency receives requests for a public
hearing on the proposed amendment from either 107 or 25,
whichever is less, of the persons who are directly affected
by the proposed amendment; from the Administrative Code
Committee of the legislature; from a governmental
subdivision or agency; or from an association having not
less than 25 members who will be directly affected, a
hearing will be held at a later date. MNotice of the hearing
will be published in the Montana Administrative Register.
Ten percent of those persons directly affected has been
determined to be 30 persons based on approximately 300
persons employed in state approved chemical dependency
programs and 900 others who have applied for certification.
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7. The authority of the agency to make the proposed
amendment is based on Section 53-24-204 MCA, and the rule
implements Section 53-24-204 MCA.

CARROLL V., , Director
Department of Institutions

Certified to the Secretary of State April {p , 1984.
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BEFORE THE BOARD OF OIL
AND GAS CONSERVATION

In the matter of the amendment ) NOTICE OF PROPOSED
of Rules 36,22.307, 36.22,1217,) AMENDMENT OF RULES
36.22.1243, 36.22.502(5) and ) 36.22.307, 36.22.1217,
36.22.1305 pertaining to Board ) 36.22.1243, 36.22,502(5)
of 0il & Gas Conservation ) and 36.22.1305
reporting requirements. )

NO PUBLIC HEARING

CONTEMPLATED

TO: All Interested Persons

1. On June 14, 1984, the Board of 0il and Gas
Conservation (Board) proposes to amend rules 36.22,1217 and
36.22.1243 to change the required submittal date of
transporters, refiners, gasoline or extraction plant and water
production reports to the last day of the month following the
month covered by the report. The Board also proposes to amend
rules 36.22.307, 36.22.502 and 36,22.1305 to eliminate forms
No. 6A (continuation sheet for Report of Production) and 12
(Producers Payment of 0Oil & Gas Production Tax) which are no
longer in use and to adopt form No. 19, Release Agreement.
Said form, when properly executed by a surface owner and filed
with the Board, will relieve the mineral developer of further
plugging and abandonment obligation on any o0il or gas well or
gseismic shot hole which the surface owner wishes to convert to
a fresh water well. The proposed amendments will be discussed
at the Board's May 24, 1984 meeting to be held in Billings,
Montana at the Billings Petroleum Club, Sheraton Hotel at 8:00
a.m.
2. The rules as proposed to be amended provide as

follows:

The forms hereinafter listed
are hereby adopted and made a part of these rules for all
purposes, and the same shall be used as herein directed in
giving notice and in making reports and requests to the
Board. Copies of printed forms will be supplied by the Board
on request.

(1) Form No. 1 Organization Report

(2) Form No, 2 Sundry Notice and Report of
Wells

(3 Form No. 3 Bond

(4) Form No. 4 Completion Report

(5) Form No. 4A Continuation Sheet Form 4

(6) Form No. § Report of Subsurface Injections

(7) Form No. 6 Report of Production

(8% Peorm Ne< 6A €entinuvation Sheet Form 6

(5 8) Form No. 7 Transportation Agency's Monthly

Report of Receipts and
Disposition of Crude 0il

(36 9) Form No. 8 Refiner's Monthly Report of
Receipts and Disposition of
Crude 0il
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(3% 10) Form No. 9 Monthly Gas Report

(32 11) Form No. 9A Continuation Sheet Form 9

(33 12) Form No. 10 Gasoline or other Extraction
Plant

(34 13) Form No. 10A Continuation Sheet Form 10

(¥5 14) Form No. 11 Reservoir Survey Report and
Gas-0il Ratio

($3-] POt -No-m- 2= Producers Payment--of--0il-and-
-Ges- Productionr -Pax-

(7% I5.) Form No. 13 Producers Certificate of

Compliance and Authorization to
Transport Oil and Gas from
Lease

(38 18) Form No. 14 Certificate of Deposit Cash
Bond

(5 171) Form No. 15A N.G.P.A. Application for RNew
Natural Gas Determination

(26 18) Form No. 15B N.G.P.A. Application for New
Onshore Production Well
Determination

(2% 19) Form No. 15C N.G.P.A. Application for
Stripper Well Natural Gas
Determination

(22 20) Form No. 16 Objection to N.G.P.A.
Application

(23 21) Form No. 17 Notice of Classification
Determination

(24 22) Form No., 18 Domestic Well Bond and Lien

123) Eorm. No..19

AUTH: 82-11-~111, MCA

IMP: 2-4-201, MCA

(8) A seismic shot

hole may be left unplugged at the request of the surface owner
for conversion to a fresh water well provided the surface
owner executes a release furnished by “he Beard of O0il and Gas
Eenservation on Fform No, 19 relieving the party otherwise
responsible for the plugging and abandonment of the hole from
any liability for damages that may thereafter result from the
hole remaining unplugged. This release will cite the date,
location, surface elevation, depth to aquifer or gas emitting
strata, and any action taken. This information shall be
furnished by the geophysical operator.

AUTH: 82~1-104, MCA

IMP: 82-1-104, MCA

The owner of each

well which produces both o0il and water shall separately
determine the amount of water produced along with the c¢il each
month and shall each month report to the Board the quantity of
such water produced along with the oil. Such report shall be
made on Form No. 6 by the 28eh last day of the succeeding
month.

AUTH: 82-11-111, MCA

IMP: 82-11-123 and 82-11-124, MCA
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GASOLINE. OR. EXTRACTION PLANTS All transporters of crude oil
shall make monthly reports to the Board on Form No. 7. All
refiners of crude oil shall make monthly reports to the Board
on Form No. 8. All transporters of gas shall make monthly
reports to the Board on Form No, 9. All operators of gasoline
or other extraction plante shall make monthly reports to the
Board on form No. 10. Such forms shall contain all
information required therein and shall be filed with the Board
on or before the 20¢h lagt day of each month covering the
preceding month.

AUTH: 82-11-111, MCA

IMP: 82-11-123, MCA

36.22,1305 EXCEPTION FOR, FRESH WATER.WELLS (1) When the
well to be plugged, as required by ARM 36.22.1303, may safely
be used as a fresh water well and such utilization is desired
by the landowner, the well need not be £filled above the
required sealing plug set below fresh water; provided, that
written notificat.on of such utilization and a release

is secured from the landowner and filed with
the Board.

(2) Approval by the Petroleum Engineer or his authorized
agent of the work done shall relieve the operator of further
responsibility.

AUTH: 82-11-111, MCA

IMP: 82-11~123 and 82-11-124, MCA

3. The Board proposes to amend rules 36.22.1217 and
36.22.1243 to allow filers of transporter, refiner, gasoline
or gasoline extraction plant and water production reports one
full month after the month covered by the report to file such
reports. This extended filing period is consistent with oil
and gas production report filing requirements. The Board
proposes to amend rule 36.22,307 to eliminate form NRo. 6A
which is a continvation sheet of the monthly production report
that 1is no longer in use and form No. 12, privilege and
license tax report form. Said tax is now collected by the
Department of Revenue and reported on the same form used for
severance tax. Rule 36,222,307, as well as 36.22.502(5) and
36.22.1305, is also proposed to be be amended to adopt form
No. 19, Release Agreement. Said form will facilitate existing
rules which allow conversion of o0il or gas wells or seismic
shotholes to fresh water wells providing that the surface
owner executes a release to the Board relieving the operator
of further plugging and abandonment obligation.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments to Dee Rickman,
P. 0. Box 217, 25 South Ewing, Helena, Montana 59624, no
later than May 24, 1984,
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5. If a person who is directly affected by the proposed
amendments wishes to enter his data, views and arguments
orally or in writing at a public hearing he must make written
request for a hearing and submit that request along with any
written comments he has to Dee Rickman, P. 0. Box 217, 25
South Ewing, Helena, Montana 59624 no later than May 24,
1984.

6. If the Board receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of +the persons directly affected by the proposed
amendments; from the Administrative Code Committee of the
legislature, from a government subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be at least greater
than 25 persons based on the Board's determination that there
are more than 250 persons who may be required to file one or
more of the reports subject to this notice.

7 /
Rickard A. Campbell, Chairman
Board of 0il & Gas Conservation

BY: ﬂ( / (/:M,H

Dee Rickman
Assistant Administrator
0il & Gas Conservation Division

Certified to the Secretary of State @/ /é /7/4/
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BEFORE THE DEPARTMENT OQF SOCIAL
AND RFHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the repeal
of Rules 46.11.111 and

} NOTICE OF PUBLIC HEARING ON

) REPEAL OF RULES 46.11.111 AND
46.11.114; the amendment of ) 46.11,114; THE AMENDMENT OF
Rules 46.11.116, 46.11.120 ) RULES 46.11.116, 46.11.120
and 46.11,125 and the adop- ) and 46,111,125 AND THE
tion of a rule pertaining to ) ADOPTION OF A RULE PERTAIN-
the food stamp program ) ING TO THE FOOD STAMP

) PROGRAM

TO: All Interested Persons

1. On May 18, 1984, at 9:30 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to c¢onsider
the repeal of Rules 46.11.111 and 46.11.114; the amendment of
Rules 46.11.116, 46.11.120 and 46.11.125 and the adoption of a
rule pertaining to the food stamp program.

2. Rules 46.11,111 and 46.11.114 proposed to be repeal-
ed are on page 46-954 of the Administrative Rules of Montana.

AUTH: Sec., 53-2-201, MCA
IMP: Sec. 53-2-201 and 53-2-306, MCA

3. The rules proposed to be amended provide as follows:

46.11.116 FOOD STAMPS, DETERMINING ELIGIBILITY FOR
BENEFI®S THE FOOD STAMP PPOGRAM

(1) Eligibility shall be determined on a prospective
basis.

(2) Households anticipating changes in their circum-
stances which will make them ineligible shall be given written
notice of denial or written notice of the closure of their
certification.

AUTH: Sec. 53-2-201, MCA
IMP:  Sec. 53-2-201 and 53-2-306, MCA

46.11.120 FOOD STAMPS, MONTHLY REPORTING FKEQUIREMENTS

(1} Households shall be subject to monthly reporting
requirements except:

(a) migrant farmworker households which are pursuing
migrant farm work outside of their home area; and

(b} households in which all the members are without
earned income and whese in which all the adult members are aii
at least sixty years of age or receive social security or sup-
plemental security income benefits for disability or blind-
nesss;
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(c) disabled individuals living in group homes for the
blind and disabled who receive income from sheltered work—
shops; or

(d)  households whose only source of income is from self-~
employment and who have a history of earning income from the
self-employment source for longer than six months.

Subsections (2) through (7} remain the =zame.

AUTH: Sec. 53-2-201, MCA
IMP: Sec, 53-2-201 and 53-2-306, MCA

46.11,.125 FOOD STAMPS, DETERMINING BENEFITS (1) Excapt
as provided in subsection (2) below, household benefits shall
be determined retrospectively on the basis of the household's
circumstances reported in their monthly report.

(2) Household benefits shall be determined prospectively
in the following situations:

{a} in cases which involve migrant farmworkers who are
pursuing migrant farmwork outside of their home area;

(b) in the first two months of eligibility following an
iritial application;

(¢} in the first two months of eligibility when a parti-
cipating household moves fo a new county;

t¢} (d] when a new member who is not already certified to
receive food stamps in another household begins to live with a
household which is currently on retrospective budgeting, the
income and resources of the new member shall be treated pro-
spectively in the first two months ¢f the new members eligi-
bilitys;

(e) when an individual moves from one participating
household into ancther participating household, he cannot
receive benefits twice in the same month. However, that indi—
vidual can receive benefits in his new household when, before
benefits are issued to his former household, the former house-—
hold agrees in writing to have their benefits reduced by the
portion alloted to the departing individual and waives their
right to an advance notice of adverse action.

(3) Income received in the first two months of eligi-
bility whieh-4is-so--longer-aypaitaly}e shall not be included in
retrospectively budgeted income in the third ané fourth
months' of eligibility- when:

(a) the income is Trom a source which no longer provides
income to the household; and

{(b) the income was included in the household's prospec-
tive budget in the first two month's of eligibility,

(4) Lease, royalty, and rental income which is received
periodically but not on _a monthly basis and which is expected
to continue shall be determined for the prior period, July 1
to June 30, and prorated over the current period, September 1
to Auqust 31. However, if any portion of the prior period's
income 1is expected to stop in the current period, then this
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portion shall not be considered as income in the current
period.

AUTH: Sec. 53-2-201, MCA
IMP: Sec. 53-2-201 and 53-2-306, MCA

4. The rule proposed to be adopted provides as follows:

RULE I FOQOD STAMPS, CERTIFICATION PERIODS (1) House=-
holds who are eligible for benefits shall be given certifica-
tion periods of from six (6) to twelve (12) months except:

(a) Self-employed households may be certified for less
than six (6) months in order to conform with the time when
information about self-employment is available; and

{b) households who do not have a fixed residence in the
county may be certified for from one (1) to six (6) months.

AUTH: Sec. 53-2-201, MCA
IMP:  Sec. 53-2-201 and 53-2-306, MCA

5. The department operates the Food Stamp Program
according to the rules of the U.S. Department of Agriculture.
These federal rules require that a system of monthly reporting
and retrospective budgeting be used to determine benefits.
Although food stamp rules are in most cases fixed, the depart-
ment was allowed to design an eligibility system which is
uniform and compatible with the Montana Aid to Families with
Dependent Children Program.

In August 1983, the department started a system of
monthly reporting and retrospective budgeting for the Food
Stamp Program. Since that time, revised federal regulations
were published on December 8, 1983, and the department has
identified several waivers from these regulations which we
beljeve will improve the system for determining eligibility.

The waivers that we are proposing are that:

A. Households exempt from monthly reporting would include:

. Disabled individuals in group homes with wages from
sheltered workshops; and
Households whose only income is from self-employment
when their income has been prorated over at least
gix (6) months.

B. Households without a fixed residence in a county would be
certified for one (1) to six (6) months.

C. Househclds would be treated as new applicants when they
move to a new county. A new applicant receives benefits
based on current rather than past situations.

D. Continuing lease, royalty and rental income be prorated
over a year period. The prior year's income would be
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averaged on a monthly basis and therefore, give house-
holds a better understanding of how their eligibility is
determined.

6. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P,O. Box 4210, Helena, Montana 59604, no later than
May 28, 1984,

7. The Office of Legal Affairs, Department of Social
and PRehabilitation Services has been designated to preside
over and conduct the hearing.

irecdtor, Social and Rehabilita-
i Services

Certified to the Secretary of State _ April 16 , 1984,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENTS OF
RULES 46.6.2510, 46.6,2515,
46,.6.2525, 46.6.2535,
46.6.2560 AND 46.6.2570
PERTAINING TO THE BLIND
VENDORS PROGRAM

In the matter of the amend-
ing of Rules 46.6.2510,
46.6.2515, 46,6,2525,
46.6.2535, 46.6.2560 and
46.6.2570 pertaining to the
blind vendors program.

TO: All Interested Persons

1. On May 16, 1983 at 9:30 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana, to consider
the proposed amendments pertaining to the blind vendors
program.

2. The rules as proposed to be amended provide as
follows:

46.6,2510 ISSUANCE AND CONDITIONS CF CERTIFICATION

Subsections (1) and (2) remain the same.

(3) List of eligibles for placement:

(a) Applications for a position as a blind vendor will
be accepted from anyone who meets the cited criteria. A
record will be maintained of those applying. From this list
of applications the department will select those suitable for
training.

(b) Applicants who have successfully completed the
training program or who have otherwise been certified as gual-
ified blind vendors will be placed on the eligible list for
placement in the following order:

(i) applicants who reside in the geographical area
where a vacancy occurs or a new facility is being established;
(ii) substitute vendors who merit being placed as regu~-

lar managers;

(iii) newly trained vendors; these persons will be placed
on the list in order of their certification for the program;

{(iv} former blind vendors who desire to return to the
program and whose previous records do not preclude their
return,

{c) The final selection for placement of blind vendors
will be the decision of the department.

(4) Initial appeintment placement to be probationary:

(a) An applicant selected for eppeimtment placement as
a blind vendor will initially be on probationary appezmement

lacement for a period of six months.

{b) The probationary appeintment placement is to
provide for:

(i) adjustment of the blind vendor to the requirements
of the physical environment;
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(ii) adjustment of the blind vendor to the mental and
physical requirements of a continuous work situation:

(iii) amelioration of any training deficiencies;

(iv) ipsuring that requirements of the building manage-
ment can be satisfactorily filled.

(c) If during the probationary period the department
determines that the probationary blind vendor is not
successfully meeting the duties of facility operation or is
unable to meet the requirements of the building management,
the probationary appointment will be terminated unless
extended at the discretion of the department.

(5)  Contracting:

(a) The department will contract with certified blind
vendors placed by the department for performance of their
services.

(1} The contracts will be on an annual basis.

(b) Contract provisions will be in accord with these
rules and may include other provisions as the department
determines may be necessary for the conduct of the program,
the furtherance of the services provided by the department to
the vendor, and the assurance of the guality of services
provided by the vendor.

AUTH: Section 18-5-414, MCA
IMP: Section 18-5-403, MCA

46.6.2515 TRANSFER AND TERMINATION Subsections (1) and
(2) remain the same.

(3) Termination:

{a) Certifications shall be issued for ene-year an in-
definite period but may be terminated by the blind vendor
giving sixty (60) days written notice to the department if he
desires to resign.

(b} Any certification issued to a blind vendor may be
revoked by the department, by written notice when the
department determines that the facility is not being operated
in accordance with these rules and regulations, the terms and
conditions governing the permit with the building management,
or the contract with the blind vendor.

(c) BAny certification may be terminated or suspended, if
because of improvement of vision, the blind vendor no longer
meets the criteria as defined in this rule.

(@) Any certification may be terminated or suspended
because of extended illness with medically documented
diagnosis of prolonged incapacitvy of the blind vendor to
operate the a vending facility in a manner consistent with the
nzeds of the location or other available locations in the
program.

(e) The blind vendor shall expressly release the
department, its agents or employees from any loss, injury,
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damage or expense which the vendor may suffer, sustain, or
incur by reason of such termination.

(f) The sixty (60) day written notice may be waived by
mutual consent of all parties concerned.

AUTH: Section 18-5-414, MCA
IMP: Section 18-5-403, 18=5-~411 and 18-5-415, MCA

46,6,2525 VENDOR RESPONSIBILITIES Subsection (1) remains
the same,

(2) The duties of the vendor shall be to:

(a) perform faithfully and to the bhest of his ability
the necessary duties in connection with the operation of the
facility in accordance with the department's rules and
regulations, the terms of the permits, the agreement, and
shall perform in the best interests of the blind vendors
program as a whole;

{b) cooperate with duly authorized representatives of
the department in connection with their official responsibil-
ities under the pregram;

(¢) operate the facility in accord with all applicable
health laws and regulations:

(d) furnish such reports as the department may from time
to time require;

(i) submit the SRS-VSD-BE-1 by fifteenth of each month;

(ii) participate in ammua? monthly inventory by-fifteenth
at beginning of @eteber each month;

(e) follow generally acceptable accounting practices;

(f) take no action in the derogation of, or inconsistent
with, the paramount right, title, and interest of the depart-
ment to the facility, its equipment and the lease or agreement
with the management of the property;

(g} maintain the highest standard of personal appear-
ance, grooming and behavior sc as to win and retain the
respect of the clientele of the facility;

(h} pay cash for all merchandise or immediate payment
upon receipt of billing;

(1) to report to the department in writing, as soon as
practicable, the occurrence of any accident at this facility.
This requirement is in addition to the vendor's duty to report
any accident to the insurance carrier;

{(j}) to report to the department any claim or suit which
may be brought against the vendor as the result of any acci-
dent at the facility. This regquirement is in addition to the
vendor's duty to report such information to the insurance
carrier.

Subsections (3) through (6) remain the same.

AUTH: Section 18-~5-414, MCA
IMP: Section 18-5-415, MCA
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46.6.2535 DEPARTMENT'S SET ASIDE FUNDS (1) The depart-
ment will set aside funds from the net proceeds of the
operation of business enterprise facilities under the blind
vendors program, To the extent that set aside funds are
accumulated as provided for in subsections (2) and (3), those
funds may be used for the purposes of:

(a) maintenance and replacement of equipment;

(b} the purchase of new equipment;

{c} management consultant services;

(d) agsuring a fair minimum of return to vendors; or

(e} the establishment and maintenance of retirement or
pension funds, health insurance contributions, paid sick leave
and vacation time, if it is so determined by a majority vote
of blind vendors certified by the department, after providing
each such vendor information on all matters relevant to such
proposed purposesy-er.

{£}--the-purehase-—-by-the-department-—-—cf-public-iiability
end-producta-—itabitity-insurence-as-provided-in-ARM-46-6-2526
4y r

(2) The amount of net proceeds for set aside purposes
will be computed and reported on the SRS-VSD-BE-1 and paid
monthly.

(3) Each unit's set aside fee will be five percent (5%)
of the net proceeds,.

AUTH: Sectior. 18-5-414, MCA
IMP: Section 18-5-406, MCA

46.6,2560 CONTRACTS WITH VENDING COMPANIES (1) The
department will negotiate all contracts with vending companies
for the installation er-ieeating of vending machines in-er-+eo
be-nssigned-to-business-enterpriose-facilities,

(2) The vending company will be selected by competitive
bid. Contracts with vending companies will stipulate the type

of equipment, periods of service, quality of service, and
the pereentmge-of-commissien flat fees to accrue to the busi-
ness enterprise #£ametitity program. B flat fee is an agreed

upon monthly unit amount of payment on a per vending machine
basis to the department or its agent for purposes of the set
aside fund.

43+—-Vend:ng--1xmwxnnk—~payments——fef——ﬂxxmmhryhnﬂr——w:i}
include-information-reimtive-to-saie-{meter-readings-tf-avaii-
abte}-and-witi-be-made-to-the-venders

{4} (3) The depar+ment will negotiate contracts with
vending machine companies for the installation of vending
machines in public and other buildings in which there is no
competition with an existing business enterprise facility.
Proceeds from these vending machines may be used, as
determined by the department, as Dbest benefits the blind
vendors program.
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45+ (4) The vendor will be provided a list of assigned

vending machines, their locations, and applicable contracts.

AUTH: Section 18-5-414, MCA
IMP: Section 18-5-416, MCA

46,.6,2570 INFORMING VENDORS OF RIGHTS AND RESPONSIBILI-

TIES (I} Each blind vendor will be provided with a copy
of these rules and regulations.

(2) FEach blind vendor will be provided with a vending
stand operator's manual explaining their duties as vendors of
various type vending stands with the qualifications for the
various type stand operators.

(3) Blind vendors shall be provided the opportunity for
an administrative review and a fair hearing in accordance with
ARM 46.2.201 through 46.2.214 in any contested matter.

(a) A blind vendor dissatisfied with the decision
rendered after a fair hearing, may pursue that due process
accorded by the Randolph-Sheppard Act (20 USC 1C7a).

AUTH: Section 18-5-414, MCA
IMP: Section 18-5-404 and 18-5-405, MCA

3. The proposed amendments are necessary in order to
bring the state blind vendors program into congruence with the
relevant federal statutes and rules.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabjilitation Ser-
vices, P,0, Box 4210, Helena, Montana 59604, no later than
May 24, 1984.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside

over and conduct the hearing.
/fz£4~k,;:£k

recktor, Social and Rehabilita-
on Services

Certified to the Secretary of State April 16 , 1984,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE HEALTH FACILITY AUTHORITY

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rule 8.120.206 concerning ) RULE 8.120.206 FEES
fees. )

TO: All Interested Persons:

1. On March 15, 1984, the Health Facility Autheority
published a notice of public hearing on the amendment of the
above-stated rule at pages 418 and 419, 1984 Montana
Administrative Register, issue number 5.

2. The hearivng was held om April 5, 1984 in the downstalrs
conference room, Department of Commerce, 1424 9th Avenue. No
interested persons appeared to offer testimeny. No letters of
comment were received at the hearing. No comments or
testimony were submitted prior to the hearing.

3. The board has amended the rule exactly as proposed.

DEPARTM COMMERCE

BY:

m/iﬁ’ERT/woon , LEGAL COUNSEBn

Certified to the Secretary of State, April 16, 1984.
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BEFORE THE DEPARTMENT AND BOARD
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION OF )

PROCEDURAL RULES FOR CONTESTED CASE ) NOTICE OF
HEARINGS HELD BY THE DEPARTMENT OF ) THE ADOPTION OF
NATURAL RESOURCES AND CONSERVATION ) PROCEDURAL RULES
PURSUANT TO TITLE 85, CHAPTER 2, MCA) 36,12.201 ~ 36.12.233

TO: All Interested Persons

1. On November 10, 1983, the Board and the Department
published notice of public hearings to consider the adoption
of new rules and the amendment of ARM 36.2.101 pertaining to
procedural rules for contested case hearings held pursuant to
Title 85, chapter 2, MCA, at page 1620 of the 1983 Montana
Administrative Register, issue number 21. Public hearings
were held on December 1, 6, 8, and 15, 1983, and comments were
accepted until January 4, 1984.

2. The Board and the Department adopted the rules as
proposed on March 11, 1984, except for Rules III, XV, XXIIT,
and XXIX which the Board has adopted with the €following
changes:

36,12,203 (IIl) HEARING EXAMINERS (1) Assignment. When the
department orders a contested case hearing, the director shall
assign a hearing examiner to hear the case. The hearing
examiner shall not simultaneously be an employee of the agency
which also assumes ejther an applicant or objector posjtion to
the hearing. The file that 1is submitted to the hearing
examiner, subsequent to the assignment of the case, shall
contain only the parties’ applications, notices of
applications, ©petitions, objections to applications, or
permits under consideration to be modified. or revoked. After
reviewing the file, the hearing examiner shall contact the
parties and advise them as to the location and time during
which a hearing should be held. Except as required under the
circumstances of ARM 36.12.232, no hearing shall be scheduled on
a Saturday, Sunday or legal holiday.

(2) Duties. Consistent with law, the hearing examiner
shall perform the following duties:

(a) rtegqulate the course of the hearing, including the
scheduling, recessing, reconvening and adjournment thereof;

(b) grant or deny motions for discovery including the
taking of depositions;
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(c) receive and act upon requests for subpoenas where
appropriate;

(d) hear and rule on motions;

(e) preside at the contested case hearing;

(£) administer ocaths and affirmations;

(g) grant or deny requests for continuances;

(h) examine witnesses where he deems it necessary to make
a complete record;

(i) rule upon offers of proof and receive evidence;

(j) make preliminary, interlocutory or other orders as he
deems appropriate;

(k) recommend a summary disposition of any part of the
case where there is no genuine issue as to any material fact
or recommend dismissal where the case or any part thereof has
become moot or for other reasons;

(1) require testimony, upon the motion of a party or upon
his own motion, to be prefiled in whole or in part when
prefiling will expedite the hearing and the interests of the
parties will not be prejudiced substantially;

(m) hold conferences for settlement, simplification of
the issues, or any other proper purpose;

(n) appoint a staff expert;

(o) prepare a proposal for decision containing findings
of fact, conclusions of law and a proposed order;

(p) after issuing the proposal for decision, participate
in the final decision-making process;

(q) do all things necessary and proper to the performance
of the foregoing; and

(r) as authorized by law and rule, perform such other
duties as well as any that may be delegated to him by the
director.

AUTH: 2-4-201(2) and IMP: 2-4-611, 2-4-612,

85-2-113(2), MCA and 2-4-621, MCA

36.12.215 (XV) DISCOVERY (1) Demand. Each party shall,
within 10 days of a demand by another party, disclose the
following:

(a) The names and addresses of all witnesses that a party
intends to call at the hearing together with a brief summary
of each witness's testimony. All witnesses unknown at the
time of said disclesure shall be disclosed, together with a
brief summary of their testimony, as soon as they become
known.

(b) Any relevant written or recorded statements made by
the party or by witnesses on behalf of the party shall be
permitted to be inspected and reproduced by the demanding
parties.

36.12.223 (XXIIT) HEARING PROCEDURE Unless the hearing examiner
determines  otherwise the  hearing shall be  conducted
substantially in the following manner:

Montana Administrative Register 8-4/26/84



-699-

(1) tat nt o earing _examiner. After opening the
hearing, the hearing examiner shall, unless all parties are
represented by counsel, state the procedural rules for the
hearing including the following:

(a) All parties may present evidence and argument
with respect to the issues and cross-examine witnesses. At
the request of the party or the attorney for the party whose
witness is being cross—examined, the hearing examiner may make
such rulings as are necessary to prevent repetitive or
irrelevant questioning and to expedite the cross—-examination
to the extent consistent with disclosure of all relevant
testimony and information.

(b)Y All parties have a right to be represented at
the hearing; and,

(¢) The rules of evidence are set forth in RULE XXI(1).

(2) Stipulations or adreements. Any stipulation
agreements entered into by any cf the parties prior to or
during the hearing shall be entered into the record.

(3) L t . The party with the burden of
proof may make an opening statement. All of the parties may
make such statements in a sequence determined by the hearing
examiner,

(4) Presentation _of  evidence. After any opening
statements, unless otherwise determined by the hearing
examiner, the party with the burden of proof applicant shall
begin the presentation of evidence. He shall be followed by
the other parties in a Sequence determined by the hearing
examiner.

(5) Cross—examination. Cross-examination of witnesses
shall be conducted in a sequence determined by the hearing
examiner,

(6) Final arqument. When all parties and witnesses have
been heard, opportunity shall be offered to present final
argument in a sequence determined by the hearing examiner.
Such final argument may, in the discretion of the hearing
examiner, be in the form of written memoranda or oral
argument, or both. The final argument need not be recorded
if, in the discretion of the hearing examiner, it becomes
unduly repetitious, irrelevant or immaterial.

(7)  End or continuance of hearing. After final argument,
the hearing shall be closed or continued at the discretion of
the hearing examiner. If continued, it shall be either
continued to a certain time and day, announced at the time of
the hearing and made a part of the record, or continued to a
date to be determined later, which must be upon not less than
5 days written notice to the parties.

(8) Proposed findipgs and briefs. The hearing examiner
may require all parties of record to file proposed findings of
fact or briefs, or both, at the close of testimony in the
hearing. The proposed findings and briefs may, at the
discretion of the hearing examiner, be submitted
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simultaneously or sequentially and within such time periods as
the hearing examiner may prescribe, Any party may volunteer
to file proposed findings and briefs, and the hearing
examiner, 1in his discretion, may receive them even if the
other parties choose not to so file.

(9) (cClosure of record. The record of the contested case
proceeding shall be closed upon receipt of the final written
memorandum, transcript, if any, or late filed exhibits that
the parties and the hearing examiner have agreed should be
received into the record, whichever occurs latest,

AUTH: 2-4-201(2) and IMP: 2-4-611 and

85-2-113(2), MCA 2-4-612, MCA

36.12.229 (XXIX) __EXCEPTIQNS TQ. THE HEARING EXAMINER'S PROPOSAL

“MAKING PROCESS
(1) Exceptions. Any party adversely affected by the
hearing examiner's proposal for decision may file exceptions.
such exceptions shall be filed with the hearing examiner
andfer within 20 days after the proposal is served upon the

party. A written request for additional time to file
exceptions may, in the discretion of the hearing examiner, be
granted upon a showing of good cause. Exceptions must

specifically set forth the precise portions of the proposed
decision to which the exception is taken, the reason for the
exception, authorities upon which the party relies, and
specific citations to the transcript or if one was prepared,
Parties are cautioned that vague assertions as to what the
record shows or does not show without citation to the precise
portion of the record (e.g., to exhibits or to a transcript,
if one was prepared) may be accorded little attention.

(2) The. final decision-making process.

(a) Role of hearing examiner and director: Fhe hearing
examiner and the director shell vrender The final decision in
any contested cage hearingy shall be rendered in accordance
with MCA §§ 2-4-621 to 2-4-623. Only factual information or
evidence which is a part of the contested case hearing record
shall be considered in the final decision-making process.

(b) Phe final erders After the 20-day exception period
has expired, the director amd hearing examiner shall:

(i) adopt the proposal for decision as the final order;
or,

(ii) reject or modify the findings of fact, interpretation
of administrative rules, or conclusions of law in the proposal
for decision.

() Maiiing of the £imal ordess A copy of the final
order shall be served upon all parties by personal service, by
first class mail, or by depositing it with the mail and
distribution section, general services division, department of
administration,

AUTH: 2-4-201(2) and IMP: 2-4-621, 2-4-622,

85-2-113(2), MCA and 2-4-623, MCA
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3. The Department of WNatural Resources and Conservation
conducted the hearings on these proposed rules on behalf of
the Board and the Department. The following is the response
of the Board and the Department to the oral and written
comments received:

RULE II

COMMENT: The Department may be represented by the Hearing
Examiner, by expert witnesses and as a party, thereby allowing
it to operate in many different ways on its own discretion.
The Department should present its position at the outset of a
hearing to eliminate surprise on parties later in the hearing
process,

RESPCNSE: As a matter of routine, the Department
generally acquires a Hearing Examiner from outside the agency
when the Department is a formal objector or applicant to the
proceedings. On those occasions when a Department staff
expert provides information to a hearings record, the
Department provides such reports and possible T"expert”
recommendations early to all parties in the process. For the
Department to simultaneously serve as the Hearing Examiner,
and a formal objector or applicant to the hearing, is

certainly discouraged Rule III has been modified to
include: "...hear the case. Thg hearing examiner shall not
g;mgl;gg ously be an emplovee_ of the gggngy which also assumes

plicant or objector position to the hearing. The

file that...."

COMMENT: Field personnel may make comments to a case file
which may, subsequently, 1influence a Hearing Examiner's
decision.

: Comments and details are placed in a case
file as part of a field investigation or project research
related to the application., Such comments are intended to be
factual and to not reflect suggestive opinions. Consequently,
field personnel should be able to continue to examine and
factually report on their findings. The Hearing Examiner will
need to exhibit discretion in his/her application of field
personnel reports and will need to disregard those materials
that are not relevant,

COMMENT All materials prepatred and submitted to a case
file prior to a hearing should remain in the file.

RESPONSE: All materials submitted do remain in the file,
but may or may not be allowed to be considered by the Hearing
Examiner, The Hearing Examiner will need to disregard those
materials that are not relevant. If upon inspection, a party
feels that needed materials are not in a case file, that party
may reguest or submit such information, as long as it meets
with Rule XXI, Rules of Evidence.
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COMMENT: Matters not in the record are considered in a
final decision. This is not within the permitted bounds of a
hearing examiner's obligation.

RESPONSE: The purpose for a check and balance procedure
is to assure, through a proposal for decision, that the
relevant facts have been properly presented to yield a fair
and reasonable decision. Exceptions to a proposal for
decision should reflect on improper findings or possibly
misinterpreted conclusions. The hearing examiner is not
making policy, but merely reviewing comments to his/her
decision through the proposal for dJdecision. Only factual
information or evidence as part of the hearing record is used
in the final decision-making process,

RULES III & XX:

COMMENT : 2 staff expert should present his/her testimony
prior to testimony of either an applicant or an objector so
they may understand the Department's position(s).

: The staff experts are to provide factual data,
not to take a position on either side of a matter, The
Department's position(s) are developed through cases, i.e.
law, and are not a matter for testimony by the staff experts.
As a practical matter, the staff experts testify only as to
facts, and generally answer guestions involving their field of
expertise (e.g. hydrogeology). The applicant and objectors
are given a chance to question the staff experts; the experts
should not also be forced into a position where they are
expected to provide the format or framework for the
applicant's or objector's case, The conclusions of the staff
expert are mailed to all parties prior to the hearings, so
that at the hearing, the parties are already aware of the
expert's opinion.

: Prefiled testimony should only be required upon
agreement of all parties with respect to Rule XX(1).

: The suggested requirement that gll parties must
agree would effectively thwart the intention of the rule - to
expedite hearings by allowing for thorough pretrial
preparation - because the party whose witness/expert was
involved could forestall prefiling by refusing to agree. The
application of this rule has met with varying degrees of
success. after the hearings process has been debugged and
procedures are better understood, the prefiling of testimony
should be a useful tool. The rule has merit and would
effectively improve the proceedings when properly applied to
timely bhearings. Therefore, the rule should remain,
Consideration may be given if all parties and the Hearing
Examiner agree not to prefile testimony.

RULE IV: . . .
COMMENT: In Rule IV(l)(e), if an application does not
meet the statutory requirements, the Department cannot
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schedule a hearing thereon. Applicants should not be allowed
to cure an application’'s technical defects at a hearing.

¢  Rule IV(1) (e) does not pertain to applications
which are on their face, not correct or complete, or have
technical defects. The Rule merely restates the substance of
the Administrative Procedures Act provision requiring the
Department to notify the parties of what matters will be in
issue at the hearing, MCA §2-4-601(1) (d). The issues raised
by objection to an application cannot be resolved on the face
of the forms so filed, but rather require the hearing for
evidence presentation. only after the hearing can the
Department determine whether the project proposed by the
applicant will, as he asserts, satisfy the statutory criteria,
or whether, as the objector asserts, it will not,

COMMENT: The only exception to a 30 day notice period for
a hearing should be when all parties agree to the shortening
of time,

RESPONSE: The Hearing Examiner would be advised to
contact all parties relevant to moving a hearing date within a
standard 30 day notice period. The discretion of the Hearing
Examiner is again of significance, There may be urgent issues
that need to be heard with less than 30 days notice, Also, if
hearings on applications can be combined, it may be useful to
schedule within less than 30 days. The application of this
rule hinges upon the reasonable discretion of the examiner.

: The notice procedure is being expanded and will
thusly increase the processing time,

RESPONSE: The notice procedure simply formalizes the
procedure that the Department has employed in the past to
resolve defective notices. No additions or changes have been
made that would increase processing time.

: Legal counsel will now be needed in every
hearing before the Department in order to comply with the
rules, A layman would not be able to represent

himself/herself in a contested case hearing,

RESPONSE: The rules state that a party to a hearing may
appear in their own behalf or be represented by 1legal
counsel, These rules do not require that a party be
represented by legal counsel. The purpose of the rules is to
clarify and standardize procedures governing contested case
hearings and, thereby, potentially reducing the need for legal
counsel by allowing parties to reasonably prepare themselves
for the proceedings. By knowing what the procedural rules
are, a party will be in a better position to determine whether
or not he or she should retain legal counsel.
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H Terminate a hearing when a settlement has been
reached.

RESPONSE: As a practical matter, this often happens.
Once the hearing has been noticed, however, the Department
will continue to process the application through the hearing
procedure, issuing a proposal for decision and a Final Order.
This allows the parties to c¢larify their terms, should the
Hearing Examiner have misunderstood the oral settlement
expressed at the hearing,

RULE VIII:

COMMENT: The applicant must still present evidence to
satisfy his substantial burden of proof when objectors have
defaulted. This suggests an unnhecessary burden on the
applicant.

H When the application is free from all
objections, the Department still has a responsibility to
assure that the standard criteria for a beneficial water use
exist, These criteria need to be presented at a hearing if
clarification of such criteria has not been made previously in
the application. This aspect of the procedure should,
thexefore, remain as proposed.

RULE XI:

COMMENT: The Director should not have Jjurisdictional
power beyond that of a district court involving
disqualification of a Hearing Examiner.

RESPONSE: Rule XI does not exhibit the degree of
discretionary power as suggested by the comment, The Director
shall make the affidavit part of the record and will state the
belief of the affidavit for disqualifying the hearing
examiner.

RULE XIV:

H In Rule XIV regarding certification of motions
to Director, the Hearing Examiner should be required to
certify motions to the Director when so requested, and further
should be empowered to certify motions of his/her own accord.

: The parties to a contested case hearing cannot
be allowed to frustrate the hearing process through an
automatic certification motion. The possibility of abuse
looms too large to ignore. Where legitimate motiong are
filed, the Hearing Examiner has the discretion to disrupt and
delay the normal procedure by certifying the issues to the
Director. The Hearing Examiner, through his/her power to
regulate the content of the hearing, may request briefs on any
issue he/she may conrider certifiable, and may rule thereon in
the proposal or decision. Hence, there is no need for the
Hearing Examiner to be empowered to certify on his/her own
motion. Upon final decision by the Department, the aggrieved
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party's right to judicial review arises, adequately protecting
the party's procedural rights.

RULES XV & XXIX:

COMMENT: Typos in the wording include: 1) "parts™ should
be "parties™ in Rule XV{(1) (b); 2) mand/or™ in Rule XXIX(1l)
should be eliminated; 3) reference to Rule T11(20) and Rule
II1(12) in "Need for Rule XTX" are incorrect.

RESPONSE: In Rule XV(1)(b), "parts"™ was changed to
"parties™; 2) in Rule XXIX(1l), "and/or™ was eliminated.

RULE XIX:

H Participation by untimely objectors contradicts
Rule III and Rule V.

RESPONSE: The file will contain those items, as specified
in Rule III, €for submission to the Hearing Examiner. In
addition to the file, the record may contain other evidences
such as pleadings, motions, objections, ete. (Rule XXVI). As
such, there is not an apparent contradiction between Rule ITI
and Rule XIX. Rule V provides considerations to timely
objectors regqarding republication of notices, Such
consideration {is not expressly warranted for untimely
objectors, therefore, an untimely objector may participate in
a rescheduled hearing, but an untimely objector cannot force
the rescheduling.

RULE XX:

COMMENT: In Rule XX, the Department may call an expert
witness which <contradicts with Rule XXI on "Rules of
Evidence."

RESPQNSE: In resolving concerns where considerable
testimony may complicate or abstract the issues, a staff
expert would be useful for clarification. staff experts are
recognized as not being infallible, but they improve BHearing
Examiners' understanding of the case issues and help eliminate
confusion. The Hearing Examiner is utilizing "the agency's
experience, technical competence, and Specialized kncwledge in
the evaluation of evidence,"” as stated in MCA §2-4-612(7).

RULE XXI

COMMENT: The Department should recognize facts before a
hearing begins. This relates toc a lack of substantive policy
by the Department.

RESPONSE: As a hearing progresses, it is not always
possible to predict what materials or evidences might
contribute to the establishment of judicially cognizable
facts. The potential abuse of this practice is not expected
to occur and is highly unlikely, A Hearing Fxaminer, as with
a district court, will need to consider judicially cognizable
facts when they are recognized.
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ROLE XXIII:

COMMENT: The applicant in all cases has the burden of
proof and, therefore, should always present his evidence first
during a hearing.

RESPONSE: The applicant always does have the initial
burden of proof. Rule XXTII(4) has been changed to read:
"the party with the burdem of preof applicant shall begin."

RULE XXV:

COMMENT: Final decision makers should include a statement
precluding any contact with the parties to prevent attempts to
influence.

RESPONSE: The d@iscretion of the Hearing Examiner will
again need to address this concern. The Ex Parte
Communication Rule stipulates that which is not permitted.

COMMENT: The Hearing Examiner should not have discretion
in taking official notice of judicially cognizable facts.

RESPQNSE: As explained in comment to Rule XXI(4), there
are occasions when Jjudicially cognizable facts need to be
considered at points during the hearings process which cannot
be predicted through policy or scheduling.

RULE XXIX:

COMMENT : By having the Director 1involved in the
decision-making process, political motivations may outweigh
factual considerations.

RESPONSE: The definition of "director®" includes his
designee. The Water Resources Division Administrator is the
ugsual designated official who participates in the decision.
Regardless of whoever is involved, only factual information or
evidence as part of the hearing record is used in the final
decision-making process, political considerations would not
be part of the hearings record. As such, decigions would not
reflect pressures outside the hearing record. The
decision-making process would ©proceed as referenced in
§2-4-621 to 2-4-623, MCA.

COMMENT: The rule was ambiguous as to who is ultimately
responsible for the final decision-making action in the
agency.

RESPONSE The rule has been clarified to provide that the
decision is an agency decision and is written in accordance
with Section 2-4-621.

"RULE XXIX EXCEPTIONS TQ_THE HEARING EXAMINER'S PROPOSAL

(1) Exceptions. Any party adversely affected by the
hearing examiner's proposal for decision may file exceptions.
Such exceptions shall be filed with the hearing examiner
within 20 days after the proposal is served upon the party. A
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written request for additional time to file exceptions may, in
the discretion of the hearing examiner, be granted upon a
showing of good cause. Exceptions must specifically set forth
the precise portions of the proposed decision to which the
exception is taken, the reason for the exception, authorities
upon which the party relies, and specific citations to the
transcript or if one was prepared. Parties are cautioned that
vague assertions as to what the record shows or does not show
without citation to the precise portion of the record (e.g.,
to exhibits or to a transcript, if one was prepared) may be
accorded little attention,

(2) The final decision-makindg process.

(a) Role of hearing examiner and direetorr The hearing
examiner and the direcker aha:lt render The final decision in
any contested case hearingy ghall be rendeged in accordance
with MCA §§ 2-4-621 to 2-4-623. Only factual information or
evidence which is a part of the contested case hearing record
shall be considered in the final decision-making process,

(b) Fhe £inat erder: After the 20-day exception period
has expired, the director and hearing examiner shall:

(i) adopt the proposal for decision as the final order;
or,

(ii) reject or modify the findings of fact, interpretation
of administrative rules, or conclusions of law in the proposal
for decision.

(¢) Maiting of the £inal orders A copy of the final
order shall be served upon all parties by personal service, by
first class mail, or by depositing it with the mail and
distribution section, general services division, department of
administration.

AUTH: 2-4-201(2) and IMP: 2-4-621, 2-4-622,
85-2-113(2), MCA and 2-4-623, MCA

GENERAL COMMENTS:

CQMMENT The rules reflect thoughtful study of the
principles of administrative law. The Department has given
attention to detail in the proposed rules.

SE: The remarks complimenting the Department's
procedural rules are appreciated.

COMMENT: The logistics of the hearings proceedings was
ingufficient with respect to number of hearings, number of
materials at hearings, time of hearings, and length of comment
period.

RESPONSE: The proposed rules and notice of hearings were
published in the Montana pdministrative Register per
prescribed procedures. Copies of rules were noticed to be
available upon regquest, The comment procedures were also
noticed. It is felt that such 1legistic concerns are,
therefore, invalid.
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COMMENT: All rules favor the Department.

RESPONSE: The rules were prepared to improve the
effectiveness of the contested case hearings process. Rules
will, as a by-product, improve the Department's functioning.
They will, however, primarily serve as a format to asgsist
parties to conveniently present arguments in a simple,
prescribed, and purposeful manner for decision making.

GOMMENT: Claimant is penalized by paying costs for his
"Natural, God Given Inalienable Rights."

: When used in the context of Montana wWater Law,
the procedural rules do not apply to claimants, (A claimant
is referred to as a party who filed for existing
rights - rights prior to July 1, 1973.) In fact, the only
costs addressed in the rules are those required by statute to
reimburse for republishing the notice of application. The
rules would apply only to contested case hearings involving
applications for permits (MCA §85-2-309) and not issues
resolving claimant filings. Such comments on claimants' costs
are unmerited with respect to the proposed rules.

COMMENT: The thrust of the rules deprive a state resident
of a trial.

RESPONSE: MCA (Title 2, Chapter 4, Part 7) provides for
judicial review of contested cases. If warranted, judicial
review may proceed to a trial.

COMMENT: An undue burden in both time and money has been
placed on the applicant.

+ The proposed rules have been drafted to reduce
the likelihood and burden of random and unknown elements and
unpreparedness by clarifying and standardizing procedures
governing contested case hearings on water right
applications. Hearings may be exceedingly complex or
relatively simple. Regardless of the complexity, the
Department's decision must be based on the record established
at the hearing. It is imperative that parties are well
prepared for hearings to present all necessary facts in a
clear, accurate, convenient, and timely manner, These rules
effectively facilitate the purposes of the Water Use Act by
providing for a fair and impartial hearing process to render
durable decisions on contested case issues §85-2-311.

H With these rules, a layman cannot adequately
represent himself/herself.

RESPONSE: The proposed rules are intended to serve as a
format to assist parties, whether represented or unrepresented
by legal counsel, to conveniently present arquments in a
simple, prescribed, and purposeful manner for decision
making. The procedural rules of any contest need to be
specified prior to engagement of any parties regardless of
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their background, profession, or understanding. sSome
participants may need additional counseling, while others can
proceed without counsel, These rules effectively facilitate
the purposes of the Water Use Act by providing a fair and
impartial hearings process to render durable decisions on
contested case issues §85-2-311.

COMMENT: The Department should not be able to serve as a
party and a staff expert simultaneously at the same hearing.

RESPONSEF,: In those contested cases where a hearing
includes the Department as an "objector™ or "applicant" party,
the Department is discouraged from serving as the Hearing
Examiner. Rule IITI has been modified to include: "...hear

the case, n xamin simop n
emplovee of the agency which also assumes either an applicant
ject osi the hearing, The flle that...." 1In

this way, the Department may use its expertise to testify on
its behalf to protect its rights and interests, and yet not
serve as the Hearing Examiner.

COMMENT = The proposed procedural rules do not contain a
specific statement of the Department policy upon which the
Director will rely in issuing a final opinion and, therefore,
applicants and objectors do not know what evidence to present
at a hearing.

: The purpose of these rules is to govern the
proceedings of a contested case hearing. These rules were not
established to describe substantial elements involved in the
decision-making processes. such sgubstantive quidelines are
generally provided by the statutes. Any refinement of those
guidelines in rule form would be envisioned as permit rules
and would be separate from these procedural rules,

The "policy" which is being implemented is the fulfillment
of the Department's duties, as legislatively mandated in MCA
§85-2-112 and in the Montana Administrative Procedures Act.
MCA §85-2-101 sets forth the policy statement for Montana
water law. applicants and objectors within this system are
given notice by the statutes as to what kinds of evidence they
will be expected to produce; MCA §85-2-311, for example, lists
each criterion upon which the applicant is expected to produce
evidence,

The Director, then, bases the final opinion on a decision
as to whether or not the statutory criteria have been met,
Rule XXIX(2)., which describes the final decision-making
process, specifies that, "Only factual information or evidence
which is a part of the contested case hearing record shall be
congidered in the final decision-making process." (Emphasis
added)

4. The new rules are assigned to the following numbers in
the ARM: Rule I (36.12.201); Rule IT (36.12.202); Rule IIT
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(36.12.203); Rule IV (36.12.204); Rule V (36,12.205); Rule VI
(36.12.206); Rule VIT (36.12.207); Rule VIII (36.12,208);
Rule IX (36.12.209); Rule X (36,12.210); Rule XTI (36.12.211);
Rule XII (36.12,212); Rule XITI (36.12.213); Rule XIV
(36.12.214); Rule XV (36.12.215); Rule XVI (36.12,216);
Rule XVII (26.12.217); Rule XVIII (36.12,218); Rule XIX
(36.12.219); Rule XX (36.12.220); Rule XXI (36.12.221);
Rule XXII (36.12,222); Rule XXIII (36.12.223); Rule XXIV
(36.12.224); Rule XXV (36.12.225); Rule XXVI (36.,12.226);
Rule XXVIT (36.12.227); Rule XXVIII (36.12.228); Rule XXIX
(36.12.229); Rule XXX (36.12.230); Rule XXXI (36,12.231);
Rule XXXTI (36.12.232); and Rule XXXIII (36,12.233)

5. The authority and implementing sections were listed at
the end of each rule in the Notice of Proposed Adoption,
published on November 10, 1983, in the MAR.

-

Leo Berry, Jr Director
Departmen atural Resources
and Consedvation

32 South EBwing, Helena, MT 59620

Rl

Gordon Holte, Chairman
Board of Natural Resources
and Conservation
32 South Ewing, Helena, MT 59620

Certified to the Secretary of State gﬁm. vd , 1984.
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VOLUME NO. 40 OPINION NO. 45

FEES - Issuance of receipt for payment of refuse
disposal district service fees;

FEES -~ Time of assessment of refuse disposal district
service fees;

REFUSE DISPOSAL DISTRICT - Nonpayment of service charges
subjects underlying real property to tax sale;

MONTANA CODE ANNOTATED -~ Sections 7-13-231, 7-13-233,
15-16-101, 15-16~104, 15-17-101;

OPINIONS OF THE ATTORNEY GENERAL - 40 Op., Att'y Gen. No,
22 (1983) .

HELD: 1, If a property owner fails to pay the refuse
disposal district service fee required by
section 7-13-231, MCA, the underlying real
property is subject to a tax sale.

2, Tax notices for assessment of fees for
operation of the refuse disposal district
should not be sent to taxpayers in advance of
actual commencement of service,

3, It is the responsibility of the county
treasurer to issue a receipt to taxpayers who
have paid property taxes but withheld payment
of the refuse disposal service fee,

4 April 1984

Loren Tucker, Esq.
Madison County Attorney
Madison County Courthouse
Virginia City MT 59755

Dear Mr. Tucker:

You have requested my opinion on several matters
concerning the financing of refuse disposal districts.
As you are aware, the board of directors of a refuse
disposal district is authorized by section 7-13-231,
MCA, to defray the cost of maintenance and operation of
the district by establishing a fee for service.
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Your first question is whether the nonpayment of charges
for services provided by the district subjects the

underlying real property to a tax sale. Section
7-13-233, MCA, provides, in pertinent part: "I1f a
property owner fails to pay this fee, it shall become a
lien upon the property." Under section 15-17-101, MCA,

all property in the county upon which delinquent taxes
are a lien is subject to a tax sale. See generally
4 Sands & Libonati, Local Government Law § 24.51 (1983).
I conclude, therefore, if a property owner fails to pay
the fee for property that is receiving a service from
the refuse disposal district, the property is subject to
the tax sale proceedings sct forth in Title 15, chapter
17, MCA. You may wish to refer to 40 Op. Att'y Gen. No.
22 (1983) for a discussion of what "receiving a service"
means in the context of the refuse disposal district
statutes,

Your next question is whether the fees for operation of
the refuse disposal district may be assessed in advance

of actual commencement of the service. You note that
notices of payments due were sent cut in December, 1983,
although service has not vyet commenced. Section

7-13-233, MCA, sets forth the procedure for collecting
the service fee:

Procedure to collect service charge. The
month the service begins, the department of
revenue or its agents shall insure that the
amount of this fee 1is placed on the tax
notices, to be collected with the tax, If a
property owner fails to pay this fee, it shall
become a lien upon the property.

The amount of the fee is to be included on the notice of
property taxes and assessments due that is sent to each
taxpayer pursuant to section 15-16-101, MCA, The fee is
to be collected along with the other taxes and
assessments included in the tax notice. Section
7+13~233, MCA, also provides that the schedule for the
collection procedure commences in the month that the
service begins. I conclude from the clear meaning of
the statute that the tax notices should not be sent out
until actual service begins.

You have also inquired about the county treasurer's

responsibility to issue a receipt pursuant to section
15-16=-104, MCA, when payment of real estate taxes is
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tendered but the refuse disposal district fee 1is
withheld. Section 15-16-104(2), MCA, requires the
county treasurer to "give a receipt to the person paying
any tax, specifying the amount of the assessment and the
tax paid, with a description of the property assessed."
(Emphasis added.) I have already concluded that the fee
fer receiving service from the refuse disposal district
is not due until service has commenced. Certainly,
then, a receipt should be issued to those taxpayers who
withheld payment of the refuse disposal service fee but
paid other property taxes, since they were not yet
required to pay the service fee. Once refuse disposal
service has commenced, I am of the opinion that a county
treasurer must issue a receipt for payment of real
estate taxes even if the refuse disposal assessment is
withheld. The language of section 15-16-104(2), MCA,
directs that a receipt be given for the payment of "any
tax." Since real estate taxes would clearly be included
in the phrase "any tax," payment of such taxes warrants
the issuance of a receipt.

Your last question concerns whether the statutory scheme
for creation of refuse disposal districts requires
literal performance or substantial compliance. I regret
that I cannot respond to this gquestion other than in a
very general fashion. while it 1s possible that
noncompliance with statutorily-required procedures for
setting up a refuse disposal district might result in
the setting aside of the assessment or declaring the
district invalid, such a result would depend upon the
specific facts of the case. Several Montana cases have
held that where the mode of exercising any power granted
to a municipal corporation is pointed out in the statute
granting it, that mode must be pursued in all
substantial particulars, The need for literal
compliance with the statutory procedure has been
emphasized in these cases. See, for example, Smith v,
City of Bozeman, 144 Mont. 528, 533, 398 p.2d 462, 465
{1965); Wood v. City of Kalispell, 131 Mornt. 390,
393-94, 310 P.2d4 10%8, 1060-61 (1957). The gencral rule
with respect to the scope of judicial inquiry, review,
and relief, with respect to proceedings leading to
public improvements, the formation of improvement
districts, and special or local assessments, is limited,
in the absence of fraud or bad faith, mistake, or of
questions of the public or local character of an
improvement, to unreasonableness, arbitrariness, and
abuse of power or discretion of the Legislature,
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municipal council, or other assessing authority, and
such 1nguiry, review, and relief do not extend to the
policy, wisdom, or motives of the Legislature or of the

assessing authority. 70 Am. Jur. 24 Special or Local
Agsessments § 158 (1973); 13 McQuillen, Municipal

Corporations § 37.255 (1971). See also Stevens v. City
of Missoula, 40 St. Rptr, 1267, 1271, 667 P.2d 440, 444
(1983) (city's Jjudgment as to special benefit and
special improvement district boundaries is conclusive
absent proof of fraud or mistakes which preclude the
exercise of sound judgment).

THEREFORE, IT IS MY OPINION:

3. If a property owner fails to pay the refuse
disposal district service fee required by
gsection 7-13-231, MCA, the underlying real
property is subject to a tax sale.

2, Tax notices for assessment of fees for
operation of the refuse disposal district
should not be sent to taxpayers in advance of
actual commencement of service,

3. It is the responsibility of the county
treasurer to issue a receipt to taxpayers who
have paid property taxes but withheld payment
of the refuse disposal service fee.

MIKE GREELY
Attorney Genera
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VOLUME NO. 40 OPINION NO. 46

LEGISLATURE - Dual officeholding by member of the
Legislature and municipal officer;

MUNICIPAL GOVERNMENT - Dual officeholding by member of
the Legislature and municipal officer;

PUBLIC OFFICE - Dual officeholding by member of the
Legislature and municipal officer;

MONTANA CODE ANNOTATED - Sections 5-2-104, 7-3-1215;
1889 MONTANA CONSTITUTION - Article V, section 5;

1972 MONTANA CONSTITUTION -~ Article V, section 9;
OPINIONS OF THE ATTORNEY GENERAL - 8 Op. Atty Gen. at
393 (1920), 10 Op. Att'y Gen. at 42 (1922-24), 15 Op.
Att'y Gen. No. 478 (1934), 16 Op. Att'y Gen. No, 245
(1936), 16 Op. Att'y Gen. No, 279 (1936), 18 Op. Att'y
Gen. No, 13 (1939), 19 Op. Att'y Gen. No. 155 (1941), 23
Op. Att'y Gen. No. 26 (1949), 34 Op. Att'y Gen. No. 4
(1971), 34 Op. Att'y Gen. No. 25 (1971), 34 Op. Att'y
Gen. No. 24 (1872), 35 Op. Att'y Gen. No. 90 (1974), 36
Op. Att'y Gen. No. 80 (1976).

HELD: A municipal officer who holds "public office
of a civil nature™ as that phrase is defined
in State ex rel. Barney v. Hawkins, 79 Mont.
506, 257 P. 411 (1927), 1is prohibited by

article Vv, section 9 of the Montana
Constitution from serving as a member of the
Legislature during his continuance in

municipal office.
11 april 1984
Jim Nugent, Esg.
City Attorney
201 West Spruce
Missoula MT 59802
Dear Mr. Nugent:
You have asked my opinion on the following question:
Does article v, section 9 of the Montana
Constitution prehibit an individual from

serving as a municipal officer and as a state
legislater at the same time?
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As a preliminary matter, it should be noted that there
are specific statutes that prohibit dual officeholding
of certain public officers. For example, section
7-3-121%, MCA, prevents a county commissioner from
holding any other public office except notary public or
member of the state militia. Your request, however,
involves the sccpe of the constitutional provision
regarding dual officeholding by members of the State
Legislature. The applicable law is found in the Montana
Constitution, art. v, § 9 and in section 5-2-104, MCA.
Mont. Const. art. V, § 9 provides:

No member of the legislature shall, during the
term for which he shall have been elected, be
appeinted to any civil office under the state;
and no member of congress, or other person
helding an office (except notary public, or
the militia) under the Unrited States or this
state, shall be a member of the legislature
during his continuance in office. [Emphasis
added.|

Section 5-2-104, MCA, provides:

(1) No member of the legislature may, during
the term for which he was elected, be
appointed to any civil office under the state.
A mewber of the legislature may become a
candidate for public office during his term.

(2) A member of the legislature who is

elected to other public Office shall resign

from the legislature prior to assuming the

office to which he was newly elected.
[Emphasis added.]

Neither the Constitution nor the statute defines the
phrase "civil office under the state" or "public
office." The phrases are admittedly ambiguous when
applied to the situvation where a member of the State
Legislature wishes to seek election to local oifice or
vice versa.

The transcript of the proceedings of Montana's 1972
Constitutional Convention includes discussions of the
meaning of art. V, § 9, which is identical in substance
to its predecessor in the 1889 Constitution, art. V,
g 7. However, it is difficult to derive any clear or
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uniform intent of the delegates from a reading of the
relevant portion of the 1972 transcript. Initially, the
Committee of +the Whole proposed a provision that
prohibited appointment of a member of the Legislature to
civil office under authority of the State, which office
was created during the member's term in the Legislature
but did not prevent altogether the holding of dual
offices. The rationale for proposing this substitute in
place of the 1889 constitutional provision, art. VvV, § 7,
was that the 1889 provision had not been enforced and
had necessitated excessive interpretation. Delegate
Robinson stated at one point, "They've had a hard time
discovering what constitutes a civil office~-is that
everything from county superintendent of schools on up
to Supreme Court justice?" She added later, "Now you
know in the last session of the Legislature there were a
city council perscn serving and also a mayor. Present
section 7 simply isn't being applied as it was read to
be intended [sic}." Montana Constitutional Convention
transcript, February 19, 1972, pp. 595, 597.

The Committee on the Whole's proposal to amend the 1889
constitutional provision was not approved, and instead
the Committee adopted the language of the 1889
provision, Subsequently, on March 7, 1972, the
delegates discussed revised language submitted by the
Committee on Style and Drafting, which had been written
to specifically prohibit a member of the state senate
from holding during his term "any civil, federal, state,
county, or municipal office.” Discussion on this
proposal is somewhat confusing. 1t is c¢lear, however,
that the language drafted by the Style and Drafting
Committee was intended to get rid of the phrase "under
the state," as used in the 1889 Constitution, because it
was regarded as an "imprecise term that had no real

legal consequences,” according to Delegate Schiltz.
Montana Constitutional Convention transcript, March 7,
1972, p. 1575. The Style and Drafting Committee's

proposal was eventually rejected because it did not
address appointment to other office, and in the end the
convention agreed +to use the Jlanguage of the 1889
constitutional provision with certain technical changes
that are inconsequential in the context of this
discussion,

I am unable to conclude from the discussion and debate

of the 1972 Constitutional Convention precisely what the
delegates intended by use of the phrase "any civil
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office under the state." Background materials
distributed to the delegates by the Montana
Constitutional Convention Commission include some
historical perspective on the subject of dual
officeholding. The Commission's Report No. 12, entitled
"The Legislature," refers to the policy of most states
to avoid a conflict of interest or place too much power
in the hands of one person. Report No. 12, at 102.
Perhaps the only conclusion that c¢an be drawn from the
1972 Constitutional Convention discussion on art. V,
§ 9, is that the delegates meant to retain the 1889
constitutional provision, the meaning of which was not
altogether clear to them.

The proceedings of Montana's 1889 Constitutional
Convention do not include discussion of former art. V,
§ 7. See Proceedings and Debates, Constitutional
Convention, 1889, pp. 134, 604, 644. However, the 1889
provision has been interpreted in several Montana
Supreme Court and Attorney General opinions, discussed
below. With respect to the case law, it should be noted
as a preliminary matter that none of the cases requiring
an interpretation of former art. V, § 7, involved a
legislator appointed or elected to a local office.
Rather, the factual situations concerned office or
employment on the state or county level of government.

The seminal Montana c¢ase on the subject of dual
officeholding is State ex rel, Barney v. Hawkins, 79
Mont. 506, 257 P, 411 (1927). The Montana Supreme
Court's opinion in Barney, which sets forth a
five-pronged test for ~determining what is a public
office of a civil nature, is still referred to by other
state courts as well as by Montana courts. In Barney,
the court was confronted with the guestion of whether
the job of auditor of the State Board of Railroad
Commissioners was a "civil office" wunder the 1889
Montana Constitution, art., Vv, § 7. After a thorough
discussion of the case law in other states, the Court
concluded that a "civil office”™ is a public office not
of a military character. As for the definition of a
"public office of a civil nature," the Court established
the following five-pronged test:

(1) It must be created by the Constitution or
by the Legislature or created by a
municipality or other body through authority
conferred by the Legislature; (2) it must
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possess a delegation of a portion of the
sovereign power of government, to be exercised
for the benefit of the public; (3) the powers
conferred, and the duties to be discharged,
must be defined, directly or impliedly, by the
Legislature or through legislative authority;
(4) the duties must be performed independently
and without control of a superior power, other
than the 1law, unless they be those of an
inferior or subordinate office, created or
authorized by the ILegislature, and by it
placed under the general control of a superior
officer or body; (5) it must have some
permanency and c¢ontinuity, and not be only
temporary or occasional. In addition, in this
state, an officer must take and file an
official oath, hold a c¢ommission or other
written authority, and give an official bond,
if the latter be required by proper authority.

Barney at 528-29, Applying the five-pronged test to the
position of auditor of the State Board of Railroad
Commissioners, the Court determined that it was not a
civil office under the state because there was no
delegation of a portion of the sovereign power of
government. While the Court's opinion is more clearly
an explanation of "civil office" than of the phrase
"under the state,” the suggestion remains, nonetheless,
that an office created by the Legislature or by a
municipality through authority conferred by the
Legislature is a c¢ivil office under the state so long as
it involves the exercise of the sovereign power of
government.

Subsequent Montana cases have concluded that the
following positions were "civil offices" under former
art. vV, § 7: a member of the State Relief Commission,
State ex rel. Nagle v. Kelsey, 102 Mont. 8, 555 P,2d4 685
(1936); and a member of the State Constitutional
Convention, Forty-Second Legislative Assembly v. Lennon,
156 Mont. 416, 481 P.2d 330 (1972), and Mahoney v.
Murray, 159 Mont. 176, 496 P.2d 1120 (1972). The
positions of state boiler inspector and member of the
State Relief Commission were found not to be "“civil
offices"” under former art. V, § 7: State ex rel, Nagle
v. Page, 98 Mont. 14, 37 P.2d 575 (1934); State ex rel.
James v. Aronson, 132 Mont. 120, 314 p.2d 849 (1957).
The opinions in these cases refer to Barney's
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five-pronged test in order to distinguish between a
public officer and an employee who is not a public
officer. Although the issue of whether the positions in
gquestion involve civil office "under the state” is not
specifically addressgsed in these opinions, the Court
appears to have construed the constitutional provision
to apply to "public office" in general, In Mahoney v.
Murray, supra, the Court concluded, "Accordingly, we
find that Relator Mahoney new holds a public office, and
he 1is prohibited by +the Constitution from holding
another public office."” Mahoney v. Murray, 159 Mont. at
189, 496 P.2d at 1126-27, And in Mulholland v. Ayers,
109 Mont. 358, 565, 99 P,.2d 234, 238 (1940), the Court
offered the following as dictum:

Section 7, Article V of our state Constitution
provides: "No  senator or represeéntative
shall, during the term for which he shall have
been elected, be appointed to any civil office
under the state, and no member of congress, or
other person holding an office (except notary
public, or in the militia) wunder the United
States or this state, shall be a member of
either house during his continuance in
office." It is difficult to conceive of any
office the incumbent of which is chosen at a
general election which, if accepted by one
holding the office of state senator, would not
cause a vacancy in the senatorship under this
section of the Constitution. [Emphasis
added. ]

The opinions of the Attorney General issued under
art. V, § 9 and former art., V, § 7, also deal, for the
most part, with appointment, election, or employment in
a position in state government. Those positions which
were determined to be "civil offices” include: county
high school trustee, 8 Op. Att'y Gen, at 393 (1920);
member of the Montana Relief Commission, 16 Op. Att'w
Gen. No. 245 {(1936) ; membaer  of  the State Soil
Conservation Commission, 19 Op. Att'y Gen. No. 155
(1941} ; delegate to the 1972 Constitutional Convention,
34 Op. Att'y Gen. No. 34 (1972); and member of a local
government study commissicon, 35 Op. Att'y Gen., No, 90
(1974) . Positions found not to be "civil offices"
include: University of Montana instructor, 10 Op. Att'y
Gen. at 42 (1922-24); assistant income tax auditor, 15
Op. Att'y Gen. No. 478 (1934); head of the Division of
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Labor and Industry in the State Department of
Agriculture, Labor & Industry, 16 Op. Att'y Gen. No. 279
(1936); member of a Jjoint commission to study water
rights, 18 Op. Att'y Gen. No. 13 (1939); inspector for
the State Liquor Control Board, 23 Op. Att'y Gen. No, 26
(1949); legal counsel to a state agency, 34 Op. Att'y
Gen. No. 25 (1971); and precinct committeeman, 36 Op.
Att'y Gen. No., 80 (1976). BAs with the Montana case law
mentioned earlier, clarification of the phrase "under
the state" 1is not previded in the opinions of the
Attorney General; however, the constitutional provision
is frequently analyzed with reference to "public office"
in general. See, for example, 34 Op. Att'y Gen. No. 4
(1971) , at 96-97.

I have also examined other state constitutions in order
to identify any provisions similar to Mont. Const.
art. vV, § 9. My research indicates that while 46 state
constitutions have some kind of prohibition against dual
officeholding, only a few have languade similar to that
used 1in Montana's Constitution. By far, the most
frequently-used provision concerning dual officeholding
is one which prohibits a state legislator from accepting
appointment, during the term for which he was elected,
to any public office which was created by the
Legislature during the legislator's term of office.
Several state constitutions use the phrase "civil office
under the state,” and the phrase has been interpreted hy
those states in a variety of ways. For example, the
Arkansas Constitution, art. VvV, § 10, like the Montana
Constitution, prohibits the election or appointment of a
legislator, during the time for which he shall have been
elected, tc any civil office under the state. In
Collins v. McClendon, 5 S.W.2d 734 (Ark. 1928), the
Supreme Court of BArkansas ruled that a legislator was
ineligible to be elected mayor under the Arkansas
Constitution. New Mexico's constitution prohibits
appointment of a member of the legislature to "any civil
office in the state."” That phrase has been determined
by the New Mexico Attorney General to apply to an
appointment to state, county, or municipal office. 1972
Op. Att'y Gen. No. 72-61, In Misscuri, however, under a
former constitutional provision (art. IV, § 15), which
prohibited a legislator, during the term for which he
shall have been elected, from being appcinted to any
civil office under the state, it was held that the Mayor
of St. Louis was not an officer wunder the state.
Britton v, Steber, 62 Mo. 370 (cited in Carpenter v.
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People, 5 P. 828, 836 (Colo. 1885)). 1In Michigan, the
state constitution, art. 4, § 9, prohibits a legislater
from receiving a civil appointment "within this state"
from any state authority, during the term for which he
is elected. The Supreme Court of Michigan found that
the cffice of Mayor of Detroit was a "local office" and
not a "state office" and thus was not covered by the
constitutional prohibition. Young v. Edwards, 389 Mich.
333, 207 N.w.2d 126 (1973). And in Begich v. Jefferson,
441 P.2d 27 (nlaska 1968}, the PRlaska Supreme Court
concluded that an office "under the state" 1is not
synonymous with an office under a political subdivision
of the state.

As mentioned earlier, the statutory provision that
reflects Mont. Const., art. V, § 9, is section 5-2-104,
MCA. The statute was enacted in 1977 as Senate Bill
184. Discussion of Senate Bill 184, and a similar bill,
Senate Bill 179, indicates that the Legislature was
concerned with making it clear that a legislator could
resign his seat in the Legislature and run for civil
cffice. At one point, Senator Feda asked, "What if I

wanted to run for city council?” Senator McCallum,
referring to proposed Senate Bill 179, responded, "With
this bill, you could.” Subsequently, the following
colloguy is reported:
Senator Towe: I refer you to the
Constitution, Article 5, Section 9. It says
that nobody in office can be appeointed to a
state office. The Supreme Court, in its

frenzy, also said that no one could resign and
run for other office. When Senators have four
year terms, they can never run during their
term.

Senator Ryan: Define "civil office.”
Senator Towe: That's the rub. Civil office
has been interpreted by the Supreme Court to

mean the same as elected office....

Senator Kropp: Are there any county civil
offices?

Senator Towe: Any elected office. So, you

couldn't resign your seat and run for any
county office.
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Minutes of the Senate State Administration Committee,
March 11, 1977,

In summary, what authority does exist regarding the
interpretation of the phrase "civil office under the
state" favors a definition that includes local office,
50 long as the office in question meets the five-pronged
test of State ex rel., Barney v. Hawkins, 79 Mont. 506,
257 P. 411 (1927).

THEREFORE, IT IS MY OPINION:

A municipal officer who holds "public office of a
civil nature"” as that phrase is defined in State ex
rel. Barney v. Hawkinsg, 79 Mont. 506, 257 P. 411
(1927), is prohibited by article VvV, section 9 of
the Montana Constitution from serving as a member
of the Legislature during his continuance in
municipal office.

y yours,

MIKE GREELY
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Proposals of the
Department of Revenue are reviewed only in regard to the
procedural requirements of the Montana Administrative
Procedure Act. The Committee has the authority to make
recommendations to an agency regarding the adoption,
amendment or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of &
proposal. In addition, the Committee may poll the members
of the Legislature to determine if a proposed rule is
consistent with the intent of the Legislature or, during &
legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that a&n agency adopt or amend a
rule.

The Committee welcomes comments from the public and
invites members of the public to appeer before it or to send
it written statements in order to bring to the Committee's
attention any difficulties with existing or proposed rules.
The address is Room 138, Montana State Capitol, Helena,

Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a
Tooseleaf compilation by department of all
rules of state departments and attached
boarde presently in effect, except rules
adopted up to three months previously.

Montana Administrative Register (MAR) is a
soft back, bound publication, issued twice-
monthly, containing notices of rules proposed
by sagencies, notices of rules adopted by
agencies, and interpretations of statute and
rules by the attorney general (Attorney
General's Opinions) and agencies (Declaratory
Rulings) issued since publication of the
preceding register.

Use of the Administrative Rules of Montana (ARM) :

Known 1. Consult ARM topical index, volume 16.
Subject Update the rule by checking the
Matter accumulative table and the table of

contents in the last Montana
Administrative Register issued.

Statute 2. Go to cross reference table at end of

Number and each title which lists MCA section

Department numbers and corresponding ARM rule
numbers.
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ACCUMULATIVE TABLE

The Administrative Rules cof Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through December 31,
1983. This table includes those rules adopted during the
period October 1, 1983 through December 31, 1983, and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on propesed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 1983,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1983 and 1984 Montana Administrative
Registers.

ADMINISTRATION, Department of, Title 2

I-XIII Discipline Handling, p. 1483, 1682

I-XIX Veteran's and Handicapped Person's Employment
Preference, p. 93, 425

I-XXII Purchasing Rules, p. 1564, 1918

T-XXXI Procedures of the Office of the Workers'

Compensation Court, p. 1394, 1715
2.21.123 and other rules - Sick Leave, p. 1129, 1455
2.31.101 BANSI Standards for Aerial Passenger Tramways, p.
350, 409

AGRICULTURE, Department of, Title 4

I Regtricting the Sale and Use of Endrin, p. 468

I-¥XI Montana Agricultural Loan Authority Rules -~ Sale of
Tax-exempt Bonds to Provide Agricultural Loans to
Beginning Farmers/Ranchers, p. 1683, 363

4.12.3402 Seed Laboratory Reports - Enforcement, p. 1489,
1920

STATE AUDITOR, Title 6

I Defining General Business Practices or General
Course of Business Practice, p. 1219, 1533
I Exemption from the Registration Provisions of the

Securities Act of Montana - The Montana Venture
Capital Exemption, p. 352, 588
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Registration Exemption for Regulation D Securities
Offerings and Creating Examination, Reporting and
Record Keeping Requirements for Investment

Identical Nonforfeiture Values Under an Employer
Sponsored Retirement Benefit Program, p. 1492
Emergency Rules = Identical Nonforfeiture Values
Under An Employer Sponsored Retirement Benefit

Professional or Semiprofessional Wrestling or
Boxing Matches or Exhibitions Which Involve a Prize

Public Participation - Qualifications for
Examination for Out-of-State Applicants, p. 475
and other rules - Fee Schedule - Qualifications -
Teaching Staff -~ Curriculum =- Course Completion

and other rules - Applications, Educational
Requirements -~ Renewals - Continuing Education
and other rules - General, Initial, Renewal and

and other rules ~ Salons - Examination ~ Fee
Schedule - Electrology Schools - Sanitary Rules, p.

Applications for Electroloysis - Examiners -
Student Examinations, p. 1766, 245

Standards for Dentists Administering Anesthesia, p.

Allowable Functions for Dental Auxiliaries, p.

Traineeship Requirements and Standards, p. 1132,

and other rules - Petition Proceedings - Filming of
Pari-mutuel Events and Financial Obligations of
Pari-Mutuel Licensees - Fines Levied by Stewards -~

I-1V
Advisors, 1582, 19
I-V
I-v
Program, p. 1527
I-XVv Public Adjusters, p. 1221, 1530
XvI Public Adjusters, p. 1495, 1813
COMMERCE, Department of, Title 8
(Board of Athletics)
I-XL
or Purse, p. 108, 437
(Board of Architects)
8.6,410 Renewals, p. 355
8.6.413 Fee Schedule, p. 283, 499
(Board of Barbers)
I-11
8.10.405
Procedures, p. 471
{Board of Chiropractors)
8.12.601
Requirements, p. 285, 499
{Board of Cosmetologists)
8.14.814
Late Fees - Fee Schedule, p. 548
8.14.816
1225, 1815
8.14.1002
(Board of Dentistry)
I-XIX
1768, 1861
8.16.602
1693, 552
(Hearing Aid Dispensers)
8.20.401
1457
(Board of Horse Racing)
8.22.303
Unclaimed Tickets, p. 1775, 320
8.22,325 Hearing Examiner, p. 1457
8-4/26/84
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8.22.502 Licenses Issued for Conducting Pari-Mutuel Wagering
on Horse Race Meetings, p. 287

8.22.612 Veterinarian: Qfficial or Track, p. 287

8.22.801 General Requirements Concerning Preference, p. 290,
499

(Board of Landscape Architects)

8.24.405 and other rules - Examinations - Fee Schedules, p.
1695, 24

(Beard of Morticians)

8.30.402 and other rules - Applications - Fee Schedule, p.
477

(Nursing Home Administrators)

8.34.414 Examinations, p. 1282, 1663

(Board of Optometrists)

I Disciplinary Actions, p. 2, 369

8.36.406 General Practice Requirements, p. 1410, 1717

8.36.407 Unprofessional Conduct - Violations, p. 1, 369

(Pharmacy)

8.40.405 and other rules - Explosive Chemicals - Additions,
Deletions & Rescheduling of Dangerous Drugs, p.
357, 589

(Physical Therapy Examiners)

8.42.401 and other rules - Applications - Examinations -
Fees - Temporary Licenses - Foreign Trained
Applicants, p. 1134, 1664

(Polygraph Examiners)

I-VI Licensure, p. 1589, 1921
(Private Investigators and Patrolmen)
I-XXVI Public Participation - Definitions - Employment -

Applications - Experience Requirements -
Examinations = Identification = Insurance -
Uniforms License Renewal - Code of Ethics -
Complaint Procedures, p. 1863, 589

8.50.101 Organization, p. 1862, 589

8.50.201 Procedural Rules, p. 1863, 589

8.50.401 and other rules- Rules Governing the Board of
Private Security Patrolmen and Investigators, p.
1863, 589

8.50.416 License Renewal - Fee Schedule, p. 1414, 1718

(Board of Psychologists)

8.52.616 Fee Schedule, p. 1497, 1816

(Radioleogic Technologists)

8.56.402 and other Rule - Applications - Fee Schedule, p.
1284, 1923

8.56.407 Renewals, p. 1588, 1922

8.56.409 Fee Schedule, p. 1592, 1923

(Renewals)

I Renewal Date for All Barber Licenses, p. 1764, 245

8.44.405 and other rules - License Renewal Dates for
Plumbers, Professional Engineers and Land
Surveyors, Optometrists, p. 1412, 1717
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(Board of Social Work Examiners)

1-VI Board Organization - Procedural Rules - Definitions
- Licensure Requirements - Application Procedure =
Fee Schedule, p. 131, 440

(Board of Veterinarians)

8.64.501 Application Requirements, p. 1286, 1663

{Board of Weights and Measures)

8.77.102 Fees for Testing and Certification, p.1698, 24

(Milk Control Bureau)

8.79.101 and other rule -~ Transactions Invelving the
Purchase and Resale of Milk Within the State, p.
1140, 1817

8.79.301 License Assessments, p. 292, 501

(Financial Bureau)

I Retention of Bank Records, p. 1458

I Semi-Annual Assessment for State Banks, Trusts and
Investment Companies, p. 1783, 134, 440

(Board of Milk Control)

8.86.301 Pricing Rules, p. 1142, 1459

§.85.301 Pricing Rules, Pooling Rule p. 1498, 1700

B.86.301 Pricing Rules, Class I Price Formula, p. 411

(County Printing)

8.91.303 and other rule - Official Publications and Legal
Advertising - Schedule of Prices, p. 795, 1924

(Coal Board)

8.101.301 and other rules - Policy Statement - Preapplication
Form - Agreement Form - Submittal Deadlines - Water
and/or Sewer Systems Provided by Districts, p. 1416,
1826

(Public Contractors)

1 Definitions, p, 1238, 1535

(Health Facility Authority)

I-VII1 Montana Health Facility Authority Rules, p. 1288,
1719

8.120.206 Fees - Initial and Annual Planning Service, p. 418

(Montana Economic Development Board)

I-1X General Provisions and Application Procedures -
Approval of Financial Institutions -
Confidentiality - False or Misleading Statements -
Unified Application Procedures and Applications =
Service Charge - Fee Schedule - Non-Discrimination,

1880, 370

X-XXII1 Montana In-State Investment Fund ~ Policy =~
Eligibility Criteria - Preferences - Application
Procedures - Fees - Loans ~ Commitment of Funds, p.
1888, 379

I-X Rules Pertaining to Montana Economic Development
Board, p. 1509, 1820

EDUCATION, Title 10

(Superintendent of Public Instruction)

I State Special Education Complaint Procedures, p.
479
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and other rules ~ Special Education Programs, p.
1148, 1668

and other rules - Special Education, p. 1150, 1669
and other rules - Vocational Education - General
Rules - Postsecondary Vocational Education =
Vocational Education in Secondary Schools, p. 135
Public Education) /

School for Deaf and Blind Foundation, p. 1517, 1926
and other rules -~ Accreditation Standards of the
Board of Education, p. 5

School Morale, p. 4

and other rules - Standards for State Approval of
Teacher Education Programs Leading to Interstate
Reciprocity of Teacher Certification, p. 176
Mirrors, p. 1519

(Montana Arts Council and Montana Historical Society)

I

Cultural and Aesthetic Project Grant Evaluation, p.
553

FISH, WILDLIFE AND PARKS, Department of, Title 12

I Outfitters and Professional Guides, p. 1785, 246

I Disabled Persons, p. 236, 441

I Acceptable License Agent Security, p. 237, 441

I-1V Game Bird Farms, p. 1428, 247

I-1V Fur Farms, p. 1426, 247

I-VIII Game Farms, p. 1422, 247

1-1X Captive Breeding of Raptors, p. 1430, 1829

12.3.202 Classes of License Agents, p. 236, 441

12.5.401 0il and Gas Leasing Policy for Despartment=-
Controlled Lands, p. 1594

12.6.801 Boating Closures, p. 1597, 502

12.6.901 Water Safety Regulations, p. 1597, 502

12.7.101 Commercial Fishing Permits, p. 1420, 1927

12.9.202 Brinkman Game Preserve, p. 1602, 256

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I Certificate of Need = Health Care Facilities, p.
1295, 1671

1 Certificate of Need - Psychiatric Hospital
Services, p. 1895

I Minimum Standards for a Hospice Program, Licensing
and Certification, p. 1159, 1460

I-VII Standards for Intermediate Developmental Disability
Care Facilities = Adult Day Care Centers, General
Services/Administration and Food Service
Requirements - Personal Care Homes - Residency
Application Procedures, Screening Requirements and
Appeal Procedures, p. 556

I-VIII Cesspeool, Septic Tank and Privy Cleaners, p. 1611,
258

I-XIV End-Stage Renal Disease Program, p. 1603, 41
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16.8.1102 Air Quality Permit Requirements, p. 239, 503

16.10.305 Sale of Milk and Milk Products in Food Processing
Establishments, p. 1701, 26

16.14.801 and other rules = Cleaning of Cesspools, Septic
Tanks and Privies, p. 241, 504

16.18.101 and other rules - Water and Wastewater Operators,
p. 1011, 1720

16.32.103 and other rules - Certificate of Need Application
Forms and Annual Reporting Forms for Health Care
Facilities, p. 1610, 27

16.32.301 and other ruleg - Health Care Facilities - Adult
Day Care Centers - Personal Care Facilities, p. 556

16.32.373 Standards for Licensure of Hospice Programs, p. 570

16.44.104 and other rules - Hazardous Waste Management -
Parmitting Reguirements - Applications - Conditions
- Financial Test, p. 1703, 265

HIGHWAYS, Department of, Title 18

18.5.1086 Design Requirements for Access Driveways, p. 1618,
47

18.6.202 Outdoor Advertising Definitions, p. 1725

18.7.241 Forms for Utility Occupancy of Highway Right-of-
Way, p. 1887

18.8.502 and other rules - Trip Permits - Insurance
Requirements - Regulations Covering Movement of
Oversize Homes and Buildings, p. 11, 389

18.8.516 Haystack Movers - Commercial Self-Propelled, p. 11,
389

18.8.1001 Mobile Home - Oversize Permits, p. 11

INSTITUTIONS, Department of, Title 20

20.3.201 and other rules - Approval of Chemical Dependency
Programs - Guidelines for County Chemical
Cependency Plans and Certification Systems for
Chemical Dependency Personnel, p. 1162, 1463

20.7.102 Emergency Rule - Prisoner Application Procedure,
General Statute Requirements, p. 1084, 1899, 3%0

JUSTICE, Department of, Title 23

I Instructor Certification Requirements, p. 582

I-III Child Safety Restraint System Standards and
Exemptions, p. 571

(Board of Crime Control)

23.14.401 and other rules - Peace Officer Standards and
Training, Employment and Reguirements, p. 573

23.14.412 and other rules -~ Qualifications for Certification
of Academy and Training Courses - Certification
Requirements for Trainee Attendance and
Performance, p. 576
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LABOR AND INDUSTRY, Department of, Title 24

I~V Emergency Rules - Assessment on Employers in Lieu
of Contributions and the Apportionment of Monies
Received by Experience Rated Employers, p. 1293

I-VI Assessment on Employers Making Payments in Lieu of
Contributions and the Apportionment of Monies
Received by Experience Rated Employers, p. 1240,

1674

{Board of Labor Appeals)

I Standards and Procedure for Reconsideration of
Decisions, p. 938, 1464

I-XVII Displaced Homemaker Program, p. 1536

(Human Rights Commission)

I-VvII Maternity Leave, p. 482

24.9.226 Prehearing; Conciliation, p. 1014, 1833

(Board of Personnel Appeals)

I-I1 Diaqualification of Hearing Examiners - Dismissal
of Complaint, p. 1708, 599

24.26.102 and other rules - Freedom from Interference,
Restraint, Coercion, Retaliation - Employer Counter
Petition » Petition for Decertification - Complaint
- Answer - Exceptions - Petitions, p. 1708, 599

{Workers' Compensation Division)

I-VII Licensing Requirements for Hoisting Operators and
Crane Operators, p. 1300, 1728
I-VIII Employer's Insurance Regquirements - Independent

Contractor Exemption Procedures, p. 486
24.29.3201 Corporate Officers - Election Not te be Bound, p.
488

STATE LANDS, Department of, Title 26

I-I1 Assessment and Waiver of Civil Penalties, p. 1905,
442 .

I-IV Certification of Coal or Uranium Mine Blasters, p.
1901, 420

26.4.1206 Notices and Cessation Orders: Service, p. 1908

26.4.1207 and other rules - Notices of Noncompliance and
Cessation Orders: Informal Hearings -~ Effect of
Inability to Comply - Continuation of Health and
Safety Related Activities, p. 1908

LIVESTOCK, Department of, Title 32

I-VI Brucellosis Testing of Animals, p. 1790, 268

32.3.203 and other rules -~ Importation of Animals and
Biologics, p. 1787, 267

32.2.401 Livestock License, Permit and Miscellaneous Fees,
p. 1795, 266

32.3.406 Emergency Rule - Testing of Animals, p. 1540

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

(Board of 0il and Gas Conservation)
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Emergency Rule ~ Workable Ignitor Systems on Wells
Producing Hydrogen Sulfide Gas, p. 324

Procedural Rules, p. 1620

and other rules - Forms - Application and Special
Fees, p. 494

PUBLIC SERVICE REGULATION, Department of, Title 38

I-1I

I-v
I-VII

I-XVI
38.3.119
38.4.142

38.5.201

Customers' Liability for Incorrect Billings, p.
1242, 1739

Electric and Gas Line Extensions, p. 1309, 1910
Charges Related to Utility Line Moves Associated
with Movement of Structures, p. 360

Regulation of Intrastate and Interstate Carriers,
p- 1313, p. 1735

and other rules - Regulation of Intrastate and
Interstate Carriers, p. 1313, 1735

and other rules - Intrastate Rail Rate Proceedings,
p. 1433

and other rules - Compensation for Consumer
Intervenors in PURPA-Related Proceedings, p. 1312,
1738

REVENUE, Department of, Title 42

I-11
I-I11
42.11.111

8~4/26/84

Determination of License Quota Areas, p. 1655, 1928
Deductions from the Net Proceeds of Nonmetallic
Mines, p. 1441

Deductions for Small Business Donations of Computer
Equipment to Schools, p. 1437, 1744

Deductions for Corporate Donations of Computer
Equipment to Schools, p. 1439, 1744

Deduction of Windfall Profits Tax From Net
Proceeds, p. 1326, 242, 243, 505

Deduction from Corporation License Tax for Sale of
Land to Beginning Farmers, p. 1796, 392

Deduction from Individual Income Tax for Sale of
Land to Beginning Farmers, p. 1798, 391

Imputed Value of Ceoal, p. 1329, 1834

Voluntary Refund Checkoff for Nongame Wildlife
Fund, p. 1331, 1744

Voluntary Refund Checkoff for Nongame Wildlife, p.
970, 1328

Deduction for Insurance, Welfare, Retirement,
Mineral Testing, Security and Engineering, p. 1039,
1835

Five Year Statute of Limitations for Net Proceeds
of 0il and Gas, p. 1043, 1545

Formula for Adjusting Interest Income Exempt Under
Federal Law, p, 1045, 1547

Wholesale Distributoers, Obligations, Collection of
Annual License Fee, p, 1521, 1929

State Liquor Identification Stamp, p. 1649, 1928

Montana Administrative Register



42,
42.
42.
42.
42.
42.

42.
42.

42

42

4z2.

2.
42,

12.
12.
12.
13.
i5.
15.
15.
17.
.20.

.21,
22.

23.

31

129
203
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302
421
424
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112
101
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Determination of Proximity to a Place of Worship or
School, p. 1653, 1914, 325

Inter-Quota Area Transfers of All-Beverage
Licenses, p. 1650, 1915, 326

and other rule - Special Permits, p. 1657, 1913,
325

Brewer Storage Depots, p. 1648, 1928

Standard Deduction, p. 954, 1465

Deductions for Expenses to Allow Taxpayer to be
Employed, p. 945, 1465

Investment Tax Credit, p. 1021, 1542

Wages, p. 952, 1465

and other rules - Appraisal of Agricultural Lands,
p. 972

Mobile Homes, p. 1047, 1544

and other rule - Assessment of Centrally Assessed
Property, p. 1658, 1930

Investment Tax Credit, p. 1049, 1548

and other rules - Definition of Public Contractor -
Deduction From the Gross Receipts Tax, p. 973, 1466

SECRETARY OF STATE, Title 44

I-vI Absentee Ballot Envelopes, p. 1660, 1802, 18, 394

1.2.217 Rule History Notes, p. 586

1.2.419 Filing, Compiling, Printer Pickup and Publication
Schedule for the Montana Administrative Register,
p. 1523, 1837

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I-1V Child Care Agency Treatment Program, p. 1804

46.5.116 Protective Services, Information System Operator,
p. 1525, 1838

46.5.505 and other rules -~ Licensing of Youth Foster Homes,
p. 1333, 1746

46.5,.508 Foster Care Review Committee, p. 1550

46.5.612 and other rules - Licensing of Child Care Agencies,
p. 1804, 327

46.5,801 and other rules - Licensing of Community Homes for
Persons who are Developmentally Disabled, p. 1442,
1839

46.6,102 and other rules = Rehabilitative and Visual
Services, p. 296, 511

46.11.101 Food Stamp Program, p. 1713, 294

46.12.3803 Medically Needy Income Standards, p. 1916, 1933,
328

46.14.304 Low Income Weatherization Assistance Program;
Income, p. 1341, 1751

46.25.712 and other rules - State General and Medical Relief

Assistance, p. 1810
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