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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF TLE STATE OF MONTANA

In the matter of the adoption
of a new rule, the amendment
of rules and the repeal of
rules relating to the
administration of annual
vacation leave

) NOTICE OF PUBLIC HEARING ON
) PROPOSED ADOPTION OF A NEW
)}  RULE, AMENDMENT OF RULES

) ARM 2,21,216, 2.21.221,

) 2.21,.,222, 2.21,223,

) 2.21.224, 2.21,226,

) 2.21.,227, 2.,21,228,

) 2.21,230, 2.21.,232,

} 2.21.234, AND 2.21.241,

} AND REPEAL OF RULES ARM

) 2.21.2z5, 2.21,231, AND

} 2.21.233 RELATING TO ANNUAL
)  VACATION LEAVE

T0: All Interested Perscns.,

1. On December 20, 1984 at 12:15 P.M. in Room C-209,
Cogswell Building, Helena, a public hearing will be held to
consider the adoption of a new rule, amendment of rules ARM
2.21.,216, 2.21,221, 2.21.222, 2.21.223, 2.21.226, 2.21.227,
2,21.228, 2.21.230, 2.21,232, 2.21.234 and 2.21.241, and
repeal of rules ARM 2.21,225, 2.,21.231, and 2.21.233 relating
to annual vacation leave.

2. The rules proposed %to be repealed are on pages
2-602, 2-603 and Z-604 of the ZAdministrative Rules of
Montana.

3. The proposed rule provides as follows:

RULE I POLXCY AND OBJECTIVES (1) It is the policy of
the state of DMontana tc grant executive branch employees
annual vacation leave benefits in accordance with 2-18-611,
2-18-612, 2-18=614 through 2-18-617 and 2-18-€21, MCA.

(2) Nothing in this policy guarantees approval of the
granting of annual wvacation leave in any instance. Each
request will be judged by the agency in accordance with this

olicy.
P %3) The objective of this policy is to establish
uniform procedures for calculating and granting annual
vacation leave benefits in accordance with 2-18-611 through
2-18-617 and 2-18-621, MCA,

(Auth. 2-18-604, MCA; Imp. 2-18-611, 2-18-612, 2-18-614
through 2-18-617, and 2-18-621, MCA)

MAR Notice No. 2-2-140 22-11/29/84
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(4) The rules proposed *o be amended provide as
follows:

2.21.216 DFFINITIONS As used in this sub-chapter the
following definitions apply:

{1} ™"Break in service" weans; an—-ebgence -from -state
empioyment - £for- fore- -t -5 -werk ing- days-4m o -row -withowt-an
approved-deave —of -absence--or--resutbing-from-temminaticr-or
resignatiens as provided in 2-18-601, MCA, “"a period of time
in excess of 5 working days when the person is not emplcoyed
and that severs continuous employrent.”

2} "Continuous employment” means, (for purposes of the
quallfylng period) as providad in 2-I8-601, MCA," working
within the same jurisdiction without a break in service of
more than 5 working days or withcut a continuous absence
without pay of more than 15 working days.”

(3) "Jurisdiction"™ means the extent sphers of authority
of any statey eeumky or eity local governments entity within
which the limits of authority or control may be exercised.
State government is a single jurisdiction.

(4)  "Qualifying period" means a b-=calendar ronth period
an employee must be continucusly employed to be eligible to
use vacation leave credits or to be eligible for a lump-sum
payment upon termination for unused vacation leave credits.

(5) "Transfer" means, an--agewey--to--grgeney-— empioyncnt
ehange- 1ﬂ—1ﬁmr1ﬁﬂwr—yurrsérebron ~wikhont-a-breale-tr-gderviees
as provided in 2-18-601, MCA, "a change of employment from
one agency to nvother agency in the samg Surisdiction without
a break in service.®

{6) "Vacation leave" means, a-leave-of-absenee-with-pay
requested-by-the-empioyee—+tor-rest-and-relaxation-or-personat
business-and-taken-with-the-empleoyerta—eapprevatr as provided
in 2-18-601, MCA, "a leave of absence with pay for the
purpose ¢f rest, relaxation, or personal business at the

the empiovee and with the concurrence of the

z

request oI
employer,”

(7) "Vacation leave creditsc" means the earned number of
vacation hours an employee is eligible to use upon completion
of the gualifying period.

(8) "Year" means 2,080 hours in a pay status.

(Auth. 2-18-604, MCA; Inp, 2=-18-60C1, 2-18-611, 2-18-612,
2-18-614 through 2~18-617 and 2-18-621, MCA)

2.21.221 ACCRUAL AND  FLIGIBILITY TO USE VACAION LEAVE
CREDITS (1) As=-provrded--tn In accordance with 2-18-611,
MCA, all employeess

tay whether serving in positions which are pcormanent,
temporaryy intermittent, or seasonal, are eligible to earn
vacation leave creditsy, As provided in 2-18-611(5), NCA,
"temporary employees do not earn vacation leave credits,

22-11/29/84 MAR dotice Jdo. 2-2-140
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except that a temporary employee who is subsequently hired
into a permanent position within +the same jurisdiction
without a break in service and temporary employees who are
employed continuously longer than 6 months may count as
earned, Jleave credits for the irmediate term of temporary
employment, "

£k} -~ Acerwe vacation -teave aradien—2 from- the— fdnot ~day
ef-empioymentlc—und

{e+ (2) An employee must be Zcontinuously employed
for the qualifying period of 6 calendar months® tc be eligi-

ble to use vacation leave. Unless there is & break in
service, an emplovee is cnly required to serve the qualifying
period once. After a break in service, an employee nwust

complete anew the qualifying period to be eligible t¢ use
annual vacation leave.

{3) Annual vacation leave credits accrue from the first
day of employment, except az provided in (1) for employees in
temporary positions. Leave credits may not be advanced nor
may leave be taken retroactively.

42+ (4] A seasonal employee's accrued vacation leave
credits may bes

+&} carried over t¢ the unext season, if management has
o continuing need for the employee, or

+b} paid out as a lump-sum payment to the amployee when
the season endss, in accordance with ARM Z,21,232.

43} (5) When-—a-seasotel- enployes CArItas -Gye —pacation
teeve-ereditsy; If annual vacation leave credits are carried
over, employment in two Or more seasons is continucus employ-
ment and can be counted toward the 6-month qualifying period,
provided a break in service does not occur,

{43 Az wequired-by E;ggided in 2-18-611(2), MCh, a
seasonal Memployee "must 1mmediately report back for work
when operations resufie to avoid a break in service."

45 - —Riter-~recaipt—-of-—a«damp- - sum- -payment-—op- ofter--a
break-4r--servieer-a--geasonal - emplovee- -mige -begin--arew —the
quatrifying-period-te-use-yacation-teavesr

(6) Ap--emplovee A person simultaneously employed in
two or more positions in the same or in different agencies+

4a} will accrue vacation leave credits in each position
according to the number of hours workedr. exeept--ovenrtine
heursyx Only hours paid at the reqular rate will be used to
calculate Jeave accrual, Under no circumstances will an
employee accrue anpual vacation leave credits for more than
40 hours of work in a week,

b muwat-wse (7) Vacation leave credits will be used
only from the position in which the credits are earned and
with approval of the supervisor or appropriate authority for
+he that positiony and. The agency may refuse to approve
annual leave which results in a total of more than 40 hours
in a pay status for the workweek.

fe} (8) wiii-ferieit—oredits wiri-ch -exceed ~tve —mmaximum
atlewed: -oR--an--apportioned -besis When a person who is

MAR Notice Ho. 2~2-140 22-11/29/84



-1659-

simultaneously employed as provided in (6) exceeds the
maximam accrual of vacation leave credits, the number of
hours forfeited will be apportioned to each position in
proportion to the balance of vacation credits for each

position.
(9) Vacation leave credits will not accrue for those
hours ~exceeding 40 hours in _a workweek. This includes

overtime hours that are paid at time and a half.

(10) As provided in 2-1E-611(4), MCA, "an employee may
nct accrue annual vacation leave credits while in a leave
without pay status.”

(11) An_employee who has worked the qualifying period
for use of annual vacation leave does not have tc repeat that
period upon returning to work from a continuous leave of
absence without pay exceeding 15 working days.

(12) An_ employee who has not worked the qualifying
period for use of annual vacation leave must repeat that
period upon returning to work from a continuous leave of
absence without pay ezceeding 15 working days. The employee
will not lose any accrued annual leave credits, but will not
be eligible to use any earned annual leave credits until
after working 6 continuous months.

(Auth, 2-18-604, MCA; Imp. 2-18-611, 2-18-617, MCA)

2.21.222 CALCULATING ANNUAL VACATION LEAVE CREDITS (1)
As provided in 2-18-612, MCA, "vacation leave credits are
earned at a yearly rate calculated® aececerding-+e in accor-
dance with %the fcllowing schedule, which applies to the
total years®t of an employee's employment with ai: any
agenctesy amd-jurisdietiona, whether er-net the employment is
interrupteds continuous or not:

RATE EARNED SCHEDULE

Years of Working Days
Employment Credit per Year
1 day through 10 years 15
10 years through 15 years 18
1€ years through 20 years 21
20 years on 24

(2) In accordance with 2-18-601, MCA, time as an
elected state, county or city official, ag a school teacher,
as an independent contractor or personal services contractor
does not count toward the rate earned.

{2} -~Fo-provided- by -2-38-611+- MO -S-for-enteulating
years--on-employrent -~ 25680~ -houre- - -o f - enpleyment ——equals -1
Years

(3) As of October 13, 1984, an employee must be in a pay
status 2,080 hours to be credited with z vear of employment
toward the rate earned schedule. Prior_to that date, agen-
cies may have used different methods to accrue years of
employment.

22-11/29/84
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{3}-~Fime--ir—en--approved - cortimrons--teave --of--absenee
without- pay--may -ba-credited -towerd -years--of--employment ~for
the-£irse-yeary-but-not-afier—chab-timer

(4) Only reqular hours in a pay status will count as
hours worked toward the rate earned. Ovartime hours (those
in excess of 40 per workweek) wiil not count toward the rate
sarned.

44} (5) As wequired-by provided in 2-18-614, MCA, the
"a period of absence from employment with ear--agency-Ffor
mEtitary--service —-during-—-a - wat —or-—-matieonal -~ emergeney
imetuding-996- days-+tereefter - shell -be-honrored -for-computing
vears-of--employment-£for-purposes-of-the-rate-sarned-sehedutexr
the state, county, or city occurring either during a war
irvolving the United States or in any other national emergen-
cy and for 90 days thereafter for ome of the following
reasons is considered as service for the purpose of determ-—
ining the number of yeers of employment used ir calculating
vacation leave credits under this section:

(a) having been ordered on active duty with the armed
forces of the United States;

{b) voluntary service on active duty in the armed

forces or on ships operated by or for the United States
government; or

(¢) direct assignment t¢ the United States department
of defense for dutles related to national defense efforts if
a leave cf absence has been granted by the employer."

(6) The empluyee rust have been employed by the state,
immedjately prior to serving with the armed forces and return
to state service within 90 days after separation or dis-
charge; must have been employed by a county immediately prior
tc serving with the armed forces and return to county service
within 90 days after separation or discharge; or must have
been employed by a city immediately prior to serving with the
armed forces and return to city service within 90 days after
separation or discharge.

45+ (7) An agency shall require an employee to produce
documentation of eligible previous public employment or
military service time which may be applied toward the rate
earned. It %9 will be the responsibility of the employeels
responsikpiitty to supply documentation of any previous
employment time or military service time to be counted toward
the rate earned schedule.

(8) An employee who provides appropriate documentation
of eligible previous public employment or military service
shall have that time used to calculate the future leave
accrual rate. The employee's  leave credit palance and the
employee's accrual rate shall not be adjusted retroactively.
The employee shall begin earning leave at an adjusted scale,
where appropriate, at the beginning of the next pay period.

{9) Vhere specific records of hours worked are not
readily available, the agency may approXimate the number of
hours of service, relying on the 2,080 hours_equals 1 yeaxr

MAR Notice No. 2-2-140 32-11/29/84
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formula.

(Auth. 2-18-604, MCA; Imp. 2-18-611, 2-18-612, 2-18-614,
MCa)

2.21.223 PAY PERIOD ACCRUAL OF VACATION LEAVE CREDITE
(1) Where an employee is paid through the state central pay-
roll division, if the employce is reguimriy-scheduied-to-werk
in a pay status at least 80 hours or more in a hi-weekly pay
pericd, the employee accrues the number of hours of vacaticn
leave credits indicated in the following schedule:

FULL-TIME BI-WEEKLY PAY PRERIOD SCHEDULE

No. of Completed 80 hours cr more in pay
Years of Employment status per pay period
010 years 4,62 hours
10-15 years 5.54 hcurs
15~20 years 6.46 hours
20 on 7.38 hours

(2) If{ the an employee is reguiariy-secheduied--to--work
in a pay status less than 80 hours in a bi-weekly pay period
or works on an intermittent basis, the empluyee accrues the
nunber of hours of vacation leave credits calculated by using
the applicable amount frem the following schedule multiplied
by the hours worked:

PART~-TIME BI-WEEKLY PAY PERIOD SCHEDULE

No. of Completed Less than 80 hours in pay
Years of Emplovment Statusg per pay period
0-10 years .058 x no. hours
10-15 years .069 % ro. hours
15~20 vyears .081 x no. hours
20 on .092 x no. hours

(3) W%hen reacording snnual leave credits, they are to be
rounded to two digits beyond the decimal point and carried in
each enployee's account in that configuration.

(4) Vacation leave credits are earned shati-be-aredited

at the end of each bi-weekly pay period. An_ employee may
take vacation leave credits at the start of the next
bi-weekly pay period, provided the employee has worked the
gualifying period.

{Auth. 2-18-604, !MCAZ; Imp. 2-18-611, 2-18=€12, MCA)

2,21.224 MAXIMUM ACCRUAL OF VACATION LEAVE CREDITS (1)
As provided in 2-18-6147(1), MCA, An-employee may - -witheut
restrictiony-earry-sver-into-the-nene-apiendar-yvear-twice-the
anpnval-vecerion -leave -eredrba-the--enpleoyee-eouid-earr -1
year—according--teo-~the ~rate- corned- schedule - Anry-addittonat
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aceumuiated-eredita-are-excess-vacatien-teave-eredita-pnd-ust
ba-used-4n-the first-00--doys-of the -maxte—calendar-yoar-or-be
fovderued: "annual vacation leave may be accumulated to a
total not to exceed two times the maximum number of days
earned annually as of the end of the first pay period of the
next calendar yvear, Excess vacation time is not forfeited if
taken within 90 calendar davs from the last day of the
calendar vear in which the excess was_accrued.”

(2} Thea calculation of excess vacation leave credits
(those which must be used within the first 90 days of a
calendar vear) will be made as of the-end--of the first pay
period ef--thet--eatrendar-vyear. which extends into the next

calendar year,
(Auth, 2-18-604, MCA; Imp. 2-18-617, MCA}

2,21.226 RATE OF SALARY COMPENSATION (1} An employee
on authorized vacation leave #s will be entitled to the
enployee's normal gross salary.

(Avth, 2-18-604, MCA; Imp. 2-18-611, 2-18-612 MCA)

2.21,227 VACATION LEAVE REQUESTS (1) As provided in
-18-616, MNCA, "the dates when employees' annual vacation
leaves are shall be granted must 2shall be determined by
agreement hetween each employee and 2the--ewpioyeels his
employing agency,® aeeerding 2with regard to the best inter—

agts® of the empleyer—-sré-employee, state,..as well as the
best interests of each emp}oyee." Where the interest of the

state requires the employee's attendance, the state's
interest overrides the employee's interest.

(2) Fo-—app by - —Fom - ~vacation - —reare-— an- - enployee— - must
compleate-a-standard-request—form-and-submit-it-to-the-employ—
epels-immedinte-supervisor-or-apprepnriate-—avthoriey—in-advance
ef-+he-teave -wheneven-prackients 2An _agency shall establish
procedures for application for and approval of annual vaca-
tion leave in compliance with requirements of thig policy.

(3) The-wvecetion -leave -must—fe -approved -o¥ - demiwt--in
writing-by-the-inmediake-—supervrser-er-apprepriate—nutheritys
In no case may the number of hours of annual leave taken
exceed the number of hours the employee 1is  reqularly
scheduled to work.,

(Auth, 2-18-604, MCA; Imp. 2-18-611, 2-18-615, 2-18-Cl6,

MCA)

2.21.228 VACATION LEAVE RECORDS (1) Beeumentatrien-of
An employee's vecation leave credits earned and vacation
Teave credits used must be matmesined recorded by each-agency
the payroli/personnel/position control system. Adgencies not
paid through the state central payroil division must Kkeep
their own reccrds.

{2) Vacation leave credits used must be recorded to the
nearest cne-half hour when fractions of hours are used.

(3) Ae——the ~end- -k - esch-~calerdar - yeor;——-new —-enployee
leave-records ust -pe oreateds For agencies” on a bi-weekly

MAR Notice No. 2-2-14% 22-11/29/84
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pay period schedule, adjustments to anp employee's accrual and
use totals shculd be reported to the zgency payroll clerk on
a bi-weekly basis.

{4} Once-a-yemer-an-employee -mugh-re -nedtsied-of-—the
amount-ef-vacarion-deave creditsgoomred--and ~used -and-verify
that-ehe-balance-ta--pecurater
* 45} -~ Earvryover-of- vacatdion teave-oradity iz —computed-on
s-eniendar-yesr-basiss

+6}~-BEmployee --fteagve - records--must--be - reteined - for--n
mimimum-of-3-years<s

(Auth., 2-18-604, MCA; Imp. 2-18-611, 2-18-612, 2-18-614

through 2-1£-617, MCA)

2.21,230 AESENCE DUE TO ILLNESS (1) As provided in
2-18-615, MCA, unussd-vacetien-deave credits -mey ot e -uwaed
when " absence from employment by reason of ¢s-dwe--to ill-
ness, untess—+the—-employee-approves, sha neot be chargeable
against unused vacation leave credits unless the--employee

apprevest! approved by the employee."
(Auth, 2-18-604, MCA; Imp. 2-18-615, MCA)

2,21.232 LUMP-SUM PAYMENT UPON TEKMINATION (1} Whean
As provided in 2-18-617(2), MCA," an employee who terminates
his employment with-an-agency;-the-employee-is for reason not
reflecting discredit on himself shall be entitled upon the
dote of such termination to cash compensztion for unused
vacation leave, upen-the-date-of-terminscion;-providings
assuming that the employee has worked the gualifyiny period."

{a}—-the -poason - for—-terpinationr -does - not-reflect -dis-
ervedit-oan-the-empioyeasr-and

tb}--the-empitoyee-has-worked-the-guatifying-period:

(2) Fhe-computationvelve—of-unused-vacation teave -is
based--en---the —employecias—~salkary--rete——at——-the -—time-—-of
terminatdonr Any reason for termination as provided in this
section which results in forfeiture of the lump-sum payment
is subject to the appropriate grievance procedure.

(3) The value of unused vacation leave is computed
based on the employee's salary rate at the time of termina-
tion. Payment is the responsibility of the agency from which
the employee is terminating.

(4) " Where the employee works in more than one agency,
upon termination from one pocition the employee may, at the
remaining agency's discretion, transfer leave credits to the
remaining position, If the employing agency will not accept
the transfer of credits, it is the responsibility of the
agency from which the employee is terminating to cash out the
emplovee, as provided in this rule.

{5) If both positions are in the same agency, the
agency may choose to either cash out credits accrued to the
terminated position or transfer credits to *the position the
employee continues to £ill.

(Auth. 2-18-604, INCA; Imp. 2-18-617, 2-18+621, MCA)

22-11/29/84 MAR Notice No. 2-2-140
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2.21.234 TRANSFERS (1) As regquired--by provided in
2-18-617, MCA, "... 1if an enployee transfers between
agenciesy the-empieyee—may- not-receive cosh-comparsaticow-for
unused--vacationr-Jdeave--crediesr of the same jurisdiction,
there shall be no cash compensation for unused vacation
leave., ®In such a transfer the recelving agency assumes the
Tiability for the accrued vacation keave credits transferred
with the employee."

(2) If a break in service in excess of 5 working
days occurs during a eransfer change in employment between
agencies or tf-em the employee #&wansfers accepts a position
in di€ferent another jurisdiction, the employee must receive
a eash--eut lump-sum payment for accrued vacation leave
credits and must begin anew the qualifying period for use of
leave at the new agency or jurisdiction.

(Auth. 2-18-604, MCA; Tmp. 2-18-617, MCA)

2,21.241 CLOSING (1) Provisions of this sub-chapter
not regulrec by statute shall be folfowed unless #¢ the
provisiont conflicts with negotiated labor cuntracts, which
shall take precedence to the extent applicable.

(Auth. 2-18-604, MCA; Imp, 2-18-611, 2~18~612, 2-18-614
through 2-18-617 and 2-18-621, MCA)

5. Charges in the rules are heing proposed tc imple-
ment amendments to 2-18-611, MCA, which were effective
October 1, 1983; to implement the opinion ot the Attorney
General issued July 31, 1984 relating to accrual of time; in
response to requests from the personnel policy network, a
group of executive branch personnel officers and irom mana-
gers who must administer annual vacation leave.

6. The rules are proposed to be adcpted, amended, and
repealed to make minimum requirements for administration of
annual leave more clear; to remove score specific procedural
requirements from these rules and to delegate authority for
establishing such requirements to the agencies; to reorganize
the rules so they are easier to follow, and to modify record
keeping requirements to be consistent with the operation of
the Payroll/Personnel/Position Control automated record
keeping system.

Kajor specific changes include:

a. repeal of language in ARM 2.21.231 which allowed an
employee to earn leave credits while in a leave
without pay status, as provided in 2-18-611, MCA;

b. implementation in ARM 2,21.222 of the consistent
use of the definition of a year as 2,080 hours in
21l phases of leave administration as requireé by
the recent attorney general's opinion:
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<. creation of specitic requirements in ARM 2,231,222
for an employee to meet to claim prior government
or military service time tc bhe applied toward the
rate earned;

d. repeal of ARM 2,21,233 which allows an employee to
extend the termination date by using annual leave.

This provision has created a hardship for agencies,
because it creates extended delay in the agency's
ability to fill a vacant position. While this will
no longer be required, the propoused rules do not
prohibit extersion of the termination date. It is

. the intent that this option be available for use at
the agency's discretion.

Avoidance of excessive witbhelding in the first
check was the reason for adoption of this rule, The
terminating employee may make adjustments throuyh
payroll to aveid excessive income tax withholding
in the final check, which includes the cash cut.

7. interested parties may submit their data, views or
arguments concerning the proposed adoption, amendment, and
repeal in writing to:

Dennis M. Taylor, Administrator
State Persconnel Division
Department of Administration
Room 130, Mitchell Building
Felena, Montana 59620

no later than December 31, 1584,

8. Mark Cress, Chief, Employee Relations Bureau, State
Perscnnel Division, Department of Administration, IMitchell
Building, Helena, Montana 59620, has been designated to
preside over and conduct the hearing,

9. The authority of the agency to make the proposed
adoption, amendment, and repeal is bhased on Section 2-18=604,
MCA, and the rules implement sections 2-18-611, 2-18-612,
2-18-614 through 2~18-617 and 2~18-621, MCA,

) T
ll[;r\.¢ 7.7 /[ \_w/szl"./“w
Morris L. Brusett, Direg}br
Department of Administrgtion

Certified to the Secretary of State Nuvembher 19, 1984,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PSYCHOLOGISTS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of 8.52.613 concern- ) OF 8.52,613 CODE OF PROFES-

ing the code of professional ) SIONAL CONDUCT
conduct. )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons.

1. On December 29, 1984, the Board of Psychologists
proposes to amend the above-stated rule.

2. Subsection (1) of the rule is proposed to be amended and
will read as follows: (new matter underlined, deleted matter
interlined) (full text of rule is located at page 8-1425,
Administrative Rules of Montana)

8.52.613 CODE OF PROFESSIONAL CONDUCT (1) The board
considers the 'Ethical Standard of Psychologists' as published
by the American Psychological Association, Inc. in #98% June
1981 to be the code of ethics governing the professional
conduct of all psychologists licensed by the beoard.

(2) ..."

Auth: 37-17-202 (1), MCA Imp: 37-17-311 (1)(c)

3. The rule is proposed to be amended as the Ethical
Standards of Psychologists has been updated and continues to
be updated as time and events change. To continue to use the
out-of-date 1957 edition would be detrimental to the
public.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Psychologists, 1424 9th Avenue, Helena, Montana,
59620-0407, no later than December 27, 1984.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Board of Psychologists, 1424 Sth
Avenue, Helena, Montana, 59620~-0407, no later than December
27, 1984.

6. If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register., Ten percent of those persons
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directly affected has been determined to be 13 based on the
130 licensees in Meontana.
BOARD OF PSYCHOLOGISTS
PHILLIP RUSSELL, Ph.D,
CHAIRMAN

BY:

GARY¥ BUC) AN, DIRECTOR
DFPARTNENT OF COMMERCE

Certified to the Secretary of State, November 19, 1984,
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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

In the matter of the amend- ) NOTICE OF PROPOSED AMEND-
ment of Rule 10.6.103 out- ) MENT OF ARM 10.6.103, INI-
lining the process for ini- ) TIATING SCHOOL CONTROVERSY
tiating the school con- ) PROCEDURES PROCESS
troversy procedure

No hearing contemplated.

TO: All interested persons.

1. on December 31, 1984, the Superintendent of Public
Instruction proposes to amend Rule 10.6.103, Initiating School
Controversy Procedure Process.

2. The proposed rule will read as follows:

10.6.103 INITIATING SCHOOL CONTROVERSY PROCEDURE PROCESS

(1) A person who has exhausted-ali-remed:es-avaziabzie
within-a-sehoei~digtriet-and-whe-has been aggrieved by a final
decision of the geverning-autherity board of trustees of a
school district in a contested case is entitled to commence
such action before the county superintendent, except as pro-
vided in subsection 2. .

(2) A person who requests a due process hearing con-
cerning special education may appeal to the county superin-
tendent before receiving a final decision of the board of
trustees. Upon receipt by the county superintendent of such
notice of appeal of a special education controversy the county
superintendent shall

(a) Promptly advise the board of trustees of the notice
of appeal.

(EY Provide the board of trustees up to and including
ten calendar days in which to address the special educa-
tion controversy in the school district, and reach a final
decision.

(c) Not later than 45 days after the receipt of a notice
of appeal, a final decision 18 reached and a copy of the
decision 1s mailed to each party. The parties to the school
controversy case may waive this time limitation upon regquest
of the county superintendent or upon request of the other
parties and provided that all partieg are in agreement of
such waiver.

€29(3) A school controversy contested case shall be
commenced by filing a notice of appeal with the county super-
intendent within 30 days after the final decision of the
governing authority of the school district is made.

Sec. 20-~3-107(3) MCA; IMP: Sec. 20-3-107(3) MCA

3. The change is being proposed to bring Montana rules
into compliance with Federal Public Law 94-142. The current
rule jeopardizes federal funding for Montana school districts.

4, Interested parties may submit their data, views or
arguments concerning the proposed rule in writing to Rick
Bartos, Staff Attorney, Office of Public Instruction, State
Capitol, Helena, Montana 59620 no later than December 28,
1984,
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5. I1f a person who is directly affected by the proposed
rule amendment wishes to express data, views and arguments
orally or in writing at a public hearing, he or she must make
written request for a hearing and submit this request along
with any written comments to Rick Bartos, Staff Attorney,
Office of Public Instruction, State Capitol, Helena, Montana
59620 no later than December 28, 1984.

6. If the Superintendent receives requests for a public
hearing on the proposed rule amendment from either 10 percent
or 25, whichever is less, of the persons who are directly
affected by the proposed rule; from the Administrative Code
Committee of the Legislature; from a govermmental subdivision
or agency; or from an association having not less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 1,500 or
10 percent of 15,000 handicapped students in the state of

Montana. ] .
(et

ED ARGENBRIGHT
Superintendent of Public Instruction

4

gL T :

By | z..f..-chyv‘ ﬂu,&u
MARILYN MIHLER
Executive Assistant

Certified to the Secretary of State November 19, 1984.
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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

In the matter of the amend- } NOTICE OF PROPOSED A~
ment of special education ) MENDMENT OF ARM 10.16.
rules concerning evaluation ) 1101, 10.16.1201 and
procedures and the child ) 10.16,.1205 CONCERNING
study team process ) SPECIAL EDUCATION EVALUATION
) PROCEDURES AND THE CHILD
STUDY TEAM PROCESS

No hearing contemplated.
To: All interested persons.

1. On December 31, 1984, the Superintendent of Public In-
struction proposes to amend Rules 10.16.1101, 10.16.1201 and
10.16.1205 concerning special education evaluation procedures
and the child study team process.

2. The proposed rules will read as follows:

10.16.1101 PROTECTION IN EVALUATION PROCEDURES

{1Y Remains the same.

{(2) (a) through (h) remains the same.

(1) The interpretation of the assessment information and
the subsequent determination of the edueatienal-placement-ed
the-ehxid handicapping condition is made by a team e¥-g¥eup-eof
ef-peraens .

(j) All relevant information with regard to functional
abilities of the child is utilized in the piaeement deter=-
mination of the handicapping condition. secs. 20=7=-
403, 20-7-414, MCA; IMP, Secs. 20-7-403(1), 20-7-403(7), MCA;

10.16.1201 CHILD STUDY TEAM PROCESS

(1), (2) and (3) Remain the same.

(4) Once a decision is made by the majoritz of the child
study team that a child is handicapped and 1s not receiving an
appropriate education in the present educational program, recom-
mendations are made to the board of trustees. The district has
30 days in which to initiate the appropriate changes in the
child's program. Secs. 20-7~403, 20-7-414, MCA; IMP,
secs. 20«7-403(2), 20-7-403(7), MCA;

10.16.1205 COMPOSITION OF SPECIFIC CHILD STUDY TEAMS

(1) In addition to the core team, a school psychologist is
a required member of the child study team for a child sus-~

ected of being mentally retarded ehzid. .

{(2) In agdition to the core team, a physician's report and
pertinent medical information shall be obtained and utilized in
the comprehensive evaluation for a child whe-:s sugpected of being
orthopedically impaired.

The child study team shall determine the child's educa-
tional needs resulting from the orthopedic handicap including

MAR Notice No. 10-2-52 22-11/29/84




-1671-

the need for changes in the physical environment, physical
therapy, and occupational therapy. Physical and occupational
therapy are the school's responsibility only if the orthopedic
problem interferes with the student's ability to acquire aca-
demic and vocational skill. Generally, orthopedically handi-~
capped children should be accommodated in the regular classroom,
unless there is a significant orthopedic handicap.

(3) In addition to the core team, where a child is suspected
of being visually handicapped, a vision consultant should be
utilized by the child study team when indicated by the severity
of ‘the handicap. The team shall also utilize a current eval-
uation from an ophthamologist or optometrist.

District and state services should be coordinated to ensure
comprehensive services without unnecessary duplication.

(4) In addition to the core team where a child is suspect-
ed of being hearing impaired, a consultant for the hearing
impaired, audiologist, and speech pathologist may be needed. The
team shall also utilize a physician's report and pertinent
medical information. District and state services should be
coordinated to ensure comprehensive services without unnecessary
duplication.

(5) In addition to the core team, a speech pathologist is
a required member of the child study team for a child who is
suspected of being speech/language impaired. The speech path-
olgist may be the special education person on the core team,

(6) The team shall consist of a core team plus other
personnel as determined necessary for a child suspected of being
€he other health impaired eki+id. In addition, eligibility for a
homebound program must be documented by a physician.

(7) In addition to the core team, a~teacher-er
administrater-with-training-or-hnewtedge-in-the-area
of-opeeifie-tearning-dinabilities~and-ether-appre-
pf&ate-prefesstenal -individuale-as-needed a school
psychologist is a regquired member of the child study
team for a child suspected of having a specific learning dis-
ability or disabilities.

(8) In addition to the core team, a (certlfled/approved)
psychologist and/or a (licensed/certified) psychiatrist is
needed for the study of the educational needs of a child sus—
pected of being the emotionally disturbed ehiid. ecs.
20-7-403, 20-7-414, MCA; IMP, Secs. 20-7-403(2), 20-7- 403(7),
MCA;

3. The change is being proposed to correct minor in-
accuracies in the language of the present rule.
4. Interested parties may submit their data, views or

arguments concerning the proposed rule in writing to Rick Bar-
tos, Staff Attorney, Office of Public Instruction, State Capi=-
tol, Helena, Montana 59620 no later than December 28, 1984,

5. If a person who is directly affected by the proposed
rule amendment wishes to express data, views and arguments
orally or in writing at a public hearing, he or she must make
written request for a hearing and submit this request along with
any written comments to Rick Bartog, Staff Attorney, Office of
Pgblic Instruction, Helena, Montana 59620 no later than December
28, 1984.
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6. If the Superintendent receives requests for a public
hearing on the proposed rule amendment from either 10 percent or
25, whichever is less, of the persons who are directly affected
by the proposed rule; from the Administrative Code Committee of
the Legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register. Ten percent of those persons directly affected
has been determined to be 1,500 or 10 percent of 15,000 handi-
capped students in the state of Montana.

Zii-(z;j¥7pl4;7£2 :

ED ARGENBRIGHT v
Superintendent of Public Instruction

. //\

’ - NN
By ’\MJ* L 4(4_,[4/»—
MARILYN MILLER
Executive Asgistant

Certified to the Secretary of State November 19, 1984.
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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

In the matter of the adoption ) NOTICE OF PROPOSED ADOPTION

of a rule outlining additional ) OF A RULE, ADDITIONAL PRO-

procedures for evaluating ) CEDURES FOR EVALUATING

specific learning disabilities )} SPECIFIC LEARNING DIS-
ABILITIES

No hearing contemplated.
TO: All interested persons.

1. On December 31, 1984, the sSuperintendent of Public
Instruction proposes to adopt a rule outlining additional pro-
cedures for evaluating specific learning disabilities.

2. The proposed rule will read as follows:

RULE ONE. ADDITIONAL PROCEDURES FOR EVALUATING SPECIFIC
LEARNING DISABILITIES

(1) Additional team members. In evaluating a child sus-
pected of having a specific learning disability, in addition
to the requirements of Rules 10.16.1204 and 10.16.1205, each
public agency shall include on the child study team:

(a) The child's reqular teacher; or

(i) If the child does not have a regular teacher, a regqular
classroom teacher qualified to teach a child of his or her age;

or

{ii) For a child of less than school age, an individual
qualified by Montana certificatijon to teach a child of his or
her age; and

b Speech-lanquage pathologist and/or remedial readin
teacher 1f either or both have conducted individual evalua-
tions of the child.

(2) Criteria for determining the existence of a specific
learning disability. The team may determine that a chiid has a

specific learning disability if:

(a) The child does not achieve commensurate with his or
her age and ability levels in one or more of the areas listed
in paragraph (b) of this section, when provided with learning

experiences appropriate for the child's age and abllity levels;
and

(b) The team finds that a child has a severe discrepancy
between achievement and intellectual ability in one or more of
the following areas:

1) Oral expression;

11) Listening comprehension;

111) Written expression;

1v) Baslic reading skill;

{v) Reading comprehension;

{(vi) Mathematics calculation; or

vii) Mathematic reasoning.

¢) The team may not identify a child as having a specific
learning disability if the severe discrepancy between abilit
and achievement is primarily the result of:
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(i A visual, hearing or motor handicap;

(11) Mental retardation;

{111) Emotional disturbance; or

(1v) Environmental, cultural or economic disadvantage.
(3) Observation:

{(a) At Teast one team member other than the child's reqular
teacher gshall obgserve the child's academic performance in the
reqular classroom setting.

(b) In the case of a child of less than school age or out
of school, a team member shall observe the child in an environ-
ment appropriate for a child of that age.

(4) Written report. The team shall prepare a child study
team report of the results of the evaluation.

(a The report must include a statement of:

1) Whether the child has a specific learning disability;
11) The basis for making the determination;

1ii1) The relevant behavior noted during the observa-
tion of the child;

lv) The relationship of that behavior to the child's
academic functioning;

(v) The educationally relevant medical findings, if any;

{(vi) whether there 1s a severe discrepancy between achileve-
ment and ability which 1s not correctable without special educa-
tion and related services; and

(vii) The determination of the team concerning the effects
of the environmental, cultural, or economic¢ disadvantage.

(b) Each team member shall certify in writing whether
the report reflects his or her conclusion., If i1t does not re-
flect his or her conclusion, the team member must submit a
separate statement presenting his or her conclusions.

Auth: 20-7-403 MCA Imp: 20-7-403 (4), MCA

3. The rule is being proposed to incorporate federal
regulation into Montana rules. This amendment has been approved
by the state Special Education Advisory Council.

4. Interested parties may submit their data, views or
arguments concerning the proposed rule in writing to Rick Bar-
tos, Staff Attorney, Office of Public Instruction, State Capi-
tol, Helena, Montana 59620 no later than December 28, 1984.

5. If a person who is directly affected by the proposed
rule adoption wishes to express data, views or arguments orally
or in writing at a public hearing, he or she must make written
request for a hearing and submit this request along with any
written comments to Rick Bartos, Staff Attorney, Office of
Public Instruction, State Capitol, Helena, Montana 59620, no
later than December 28, 1984.

5. If the Superintendent receives requests for a public
hearing on the proposed rule adoption from either 10 percent or
25, whichever is less, of the persons who are directly affected
by the proposed rule; from the Administrative Code Committee of
the Legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis~-
trative Register. Ten percent of those persons directly affected

b~
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has been determined to be 1,500 or 10 percent of 15,000 hand-
icapped students in the state of Montana.

—5‘—%@@7&

Super;\ntendent o‘f{:‘ Public Instruction

0
By / bt hon.
MARILYN MILUER

Executive Assistant

Certified to the Secretary of State November 19, 1984.
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BEFORE THE MONTANA STATE LIBRARY
OF THE STATE OF MONTANA

In the matter of the amend~
ment and repeal of rules in
Chapter 101, sub=chapter 1
concerning the organizational
rule; and Chapter 102, sub-
chapters 1 and 11 concerning
general policy and public
library development

NOTICE OF PUBLIC HEAPRING ON
PROPOSED AMENDMENT AND REPEAL
OF ARM CHAPTER 101,
ORGANIZATIONAL AND PROCEDURAL
RULES AND CHAPTER 102,
SUBSTANTIVE RULES

TO: All Interested Persons:

1. ©On January 24, 1985 at 3:30 PM, a public hearing will
be held in the conference room of the Montana State Library,
1515 East 6th Ave., Helena, Mt. to consider the amendment and
repeal of rules in Chapter 101, sub-chapter 1, Organizational
Rule; and Chavter 102, sub-chapter 1 and 11, General Policy
and Public Library Development.

2. The rules proposed to be amended are as follows
(matter to be stricken is interlined, new material is
underlined):

10.101.203 GUIDELINES FOR PUBLIC PARTICIPATION (1)
Maatings apd apgendasr The Commisocienm helds reguiayr meetines
en the Friday preeeding the seeend Menmday inm Apwily Julys
Beptembey and Decamber: Agendas for cach meefing are prepared
in advenece and ave evailabie frem the offiece of the Exate
Eibrariam=s The Commission shall meet during the last week of
February, at the Montana Library Association Conference, June,
August and October and in the first week of December, and at
such other times as may be appropriate. Special meetings may
be called by the chair or at the request of two members. An
agenda for each regular meeting shall be prepared by the State
Librarian in consultation with the chair and will be
distributed in advance, with supporting documents to the
members.

(2) Ipformmtienr +the Btate hibrary publishes a
newsletter centaining mnews Apeouk libraries in Monmitana and
agtivities of the Eommimaion and State Library- This
publiecation; the Mentana Newsletiew,; wiit: be maiied witheout
eharge te ARy intereated persen regqueskimng the same-s Agendas
are available to the public from the office of the State
Librarian. Supperting documents may be regquested from that
office. Each commission agenda shall provide an open time for
the public to address the commission. (Auth. Sec. 22-1~
103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.101 STATEMENT OF PHILOSOPHY AND QOBJECTIVES (1)
(a) The Montana State Library Commission believes that an
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enlightened citizenry constitutes the foundation of democracy
and that every resident in Montana should have the opportunity
to foster his own development in pursuit of education
throughout his life;

{b) that all libraries are intrinsic to education and
that the library is a vital and integral part of the
community's total educational resources;

(¢) that the primary function of the library is to serve
as an essential cultural, informational and educational
resource for all people regardless of age, race, creed, sex or
occupation.

(2) (a) All Montanans should have legal and reasonably
convenient access to a public library, and through it, to the
library resources in their area, the state and the nation.

¢t} Onily through the establishment of pubiie iibravy
aystems knewn as federvptions of iibrawies ean teecai
eemmunitias appreach this geat in Montanas

(eb) It is the objective of the Montana State Library
Commission to foster the development of strong library
federations in accord with statutory public policy.

(3) (a) The State Library Commission affirms its belief
in the basic policies which govern the services of all
libraries stated in the Library Bill of Rights, Freedom to
Read Statement, Intellectual Freedom Statement, Resolution on
Challenged Materials and Statement on Labeling of the American
" Library Association.

(b) The Library Commission supports the principle that
freedom to read is the right of every citizen.

(4) To serve the people of Montana, the Commission
maintains a State Library which provides materials and
services:

(a) to supplement the resources of local libraries
through services to federations headeuarters libraries: and
through them; €o ether pubilie librawries; seheol librariess
acadenie and epecin: iribrawies;

(b) to provide lending reference and readers' advisory
services directly to:

(i) state government officers and employees and federal
or other governmental agencies to support the research needs
of the agencies;

(ii) residents of state institutions;

{33243 theme residenks of the state whe have ne eity oy
county publie library but whese loeal govermments centraest few
tibrary serviees fwem a federation headeuareers ribwarys:

(#viii) persons who because of a physical or visual
handicap are unable to use conventional printed materials.
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)
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3. Sections 10.101.203 through 10.102.101 have been
amended to conform with MCA 20-1-101 through MCA 20-1-103, and
to reflect revisions of the State Library Commission Policy.

10.102.110]1 STANDARDS FOR PUBLIC LIBRARIES (1) The
Beakte bibrary Commimsion, omn Seteber 207 1969; adepited Memtana
Pubiie Bibrary Stendardss and divected that they be publiished
and distributed: These standards eever &he struecture and
goverament of libwawies; their servieer; the peieetions
ergantsacion and eontre: of materiais) perasonmel and physieal
faetiitienr The standards are set forth in the foiriowing
forty-eight ruiesw The State Library Commission adopted
revised Montana Public Library Standards December, 1982.
Thege standards replaced the Montana Public Library Standards
published in 1969. The new standards were published in 1983;
these standards are based on the American Library Asscciation
standards, the public library mission statement and its
imperatives for service. These emphasize the planning process
ahd meeting the needs of individual communities, rather than
proposing a single set of standards for all libraries.

(2) Copies of the standards in pamphlet form with
appendicens of aneiiiary materiais have been distributed to
all publie libraries and library board members in the state,
and They are available locally in every community in Montana
which has a public library. Copies are available, without
charge, upon request e from the State Library in Helena,

MT. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.)

10.102.1102 STIRUSTYHURE AND SOVERNMENTY OF LIBRARIEE
GOVERNANCE, FUNDING AND ADMINISTRATION (1) Mentana iaw
prevides for the estabhiishment and maintenance of publie
tibrariess GCovernment offiecials; library beawdss
liprarianssfriends of libraries and etheyr intewested eittisens
shoutd be familtiay with the iegmi provisiens affeeting iibravy
merviee~ Governance, funding, and administration of the
public library in Montana must reflect the following
realities:

(a) Every person needs and has a right to acgess to the
human record, appropriate to her or his own level of concern.

{b) The public¢ library is uniquely responsible for
providing and coordinating this access for its total
community.

{¢) Since a mobile population now moves freely in and out
of political jurisdictions, the local public library can no
longer consider its local constituency as its only

responsibility.
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(d) The local public library can no longer meet the needs
of its local constituency solely with local resources or local
funding.

(e) The needs of people in whatever support area cannot
be met by the resources of any one type of library or
libraries. (Auth. Sec. 22-1~103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1103 LIBRARY BOARDS (1) All public libraries as
agencies of local government shall be eentweiied operated by
boards of trustees appointed by the local governing
authority(ties).

(2) Library beoard members sheuid shall be chosen
because of their interest in libraries and their concern for
total library service to the community, to assure broad
representation from the community and to provide periedic
infusion of new ideas.

(3) Beoard members must be aware of their duties and
responsibilities as stipulated in Montana state law. (Auth.
Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1104 EIBRAR¥ BOARD MEETINGS (1) Meetings of
the board of trustees should be held regularly.

(2) The librarian shall attend board meetings as
secretary to the board and prepare the agenda for these
meetings in consultation with the chairman.

(3) These meetings shall be open to the public and shall
be publically announced prior to the stipulated meeting date.
{Auth. Sec. 22-1-103(4), MCA; IME, Sec. 22-1-103(4), MCA.)

10.102.1105 EEIBRARY BeARP BYLAWS (1) All library
boards of trustees shall adopt bylaws for the conduct of thejir
business. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1106 EIBRARY BOARP POLICIES (1) The trustees,
with the advice of the librarian, shall adopt written policies
and objectives for the operation of the library (eveg=s i.e.:
for book selection, personnel management, hours and extent of
service, etc.) and pewiedieslly annually review these
pelices.

(2) The library's peolicies should include adoption of the
Library Bill of Rightss as emerded and the Freedom to Read
statement.

(3) The board shall delegate active management of the
library to the librarian, giving him/her full responsibility
for carrying out these policies. (Auth. Sec. 22-1-103(4),
MCA; IMP, Sec. 22-1-103(4), MCA.)
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10.102.1107 EIBRARY EBOGARB PLANNING (1) The board,
together with the librarian and the staff, is responsible for
teng-range planninmg a five-year plan for library development
with stated goals and objectives, in accordance with the
Montana plan for the development of library service, to insure
that such planning is recognized as an essential function of
local government and included with other plans for community
development.

(2) This planning should include a careful evaluation of
the library's services, complete documentation of its present
needs and potential future activities based upon an assessment
of community needs. The planning should be reviewed annually.
(Auth. Sec. 22-1~103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1108 EIBRAR¥ ANNUAL REPORTS (1) An annual
report of the library's activities shou:d shall be prepared
by the librarian and submitted to the board of trustees; the
board in turn shall submit this report to the governing
body(ies). (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1109 Ei#BRAR¥ BUDGET (1) An annual budget for
the library is shall be prepared by the librarian, for
discussion and adoption by the boards. The board and the
librarian will present the budget to the governing body(ies).
The budget shall be administered in accordance with Montana
state laws. (Auth. Sec. 22-1-]103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1110 EI#BRAR¥ LEGISLATION (1) The library board
and the librarian should be actively familiar with legislation
on local, state and national levels that affects libraries.
This implies a high level of political sophistication and
invelvement on the part of public library administrators and
trustees. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1111 AFFFRIATI6N WITH FEDERATIONS (1)
Individuat eemmunity iibraries have a resgpeonsibiliky €o meek
eéfitimbion with the eontral libravy in a federations
Montana's state-wide library federation system revolves around
the concept of resource sharing. Libraries are advigsed to
participate fully in federation activities. (Auth. Sec. 22-1-
103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10,102.1112 INTERLIiBRARY RERATIONSHIPE MULTI-TYPE
LIBRARY COOPERATION (1) Public libraries sheuid must work
together with other libraries in the eemmunity state to
assure that all resources are utilized to the fullest, working
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toward an expansion, rather than a duplication of library
service.

(2) Ait iibravians in the eemmunikty sheuid meet together
regulariy €o heep ecach ether infermed of eurrent netivitiesy
to pian for ssordinmtieon eof services and deveiopment of
eellectiona; and e sensider the feamibility of jeinte
agkivitiems To this end all libraries in the state should
communicate regularly with other local librarians and through
their affiliation with their statewide professional
organizations to keep each other informed of current
activities, to plan for coordination and services, development
of collections, and to consider the feasibility of joint
activities.

(3) Epecial attention sheuid be paid teo the library
needs of studentsr publie libraviane shouid meet weguiariy
with tenehers and sehooi adminigErators as well am sechool
tibrarians to keep infermed of their prebiems; and €e heep
them informed of the publie iibrary's reseuvrees and mervices:
Public libraries in the state of Montana should constantly
consider new patters of funding. Alternatives to the property
tax, alternatives to the single municipality, and alternatives
to the single type library must be actively investigated.
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1113 PUBR¥€ LIBRAR¥ SERVICES (1) The publie
tiprary exists ke sewve all peeple; regardless of their ager
education,; ecconemiec levei ox humam conditien in their nyeed for
information and urdevstendipg- Public libraries exist to
gserve all Montanans. They should, insofar as possible, strive
toward being cultural, educational, informational,
recreational and rehabilitative centers for their communities.

(2) Aiil gerviees in the fellowinyg discussien are
posaible ke meme degree in any iibrary unity; whether smmli ow
iargey providing that the libraryls seaéf is dedicpted ke
servieer The services of public¢ library are:

(a) The collection of books, periodicals and other
materials and the arrangement of them for convenient access
and borrowing. FPublic libraries have a spec¢ial obligation to
collect local information and materials.

(b) Guidance in the general use of collection.

{c) Reference service for provision of information and
pursuit of research.

(d) Interlibrary loan service for providing materials
beyond the immediate community.

(e) Opportunity for lifelong learning.

t3} Parkieipation 2n a well cokapliiphed fedewation
ingures that theae serviees ean be adequakely previded by
every publie library in every sisme of semmunidy-
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4y The mervieeg performed by a publie iibwary ares

tay the aceumuiation and iegiesal ergeniszation eof the
materipls of communmiemtien {besksy magasiness filmas scound
reesordingn,; pamphiets, ete~r) for genvenient use through
elaspification; catpieging and shelé arramgements

tb) the lending of these materiais mo *that they may be
used in a lseation and ak a time eonvenient to emah
imdividuals ineluding whakever tools and sevrviees awre
negessary &e provide serviee ke the handicapped and
disadvantageds

te) eouidapee and inkterprekation in €the finding and use of
€hese materialas

tdy the previmien of infermation and researeh amerviees
desiqmed €o leente facts s neecded;

fe} aspistance ko givie; seein: and edusatienal
organigatiens in leeating and using these materiais in €he
pursdit of £heiy owm endss

¢£) Btimuiatiom eof the use of the library through
publietby: displayss; reading lisEs,; story hours: beok taithss
boek and fiim diseupmien and etheyr approprinke means either in
the Iiprary or in community ergarisaktiense (Auth. Sec, 22-1e
103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1116 HOURS OF SERVICE (1) Eaeh publie iibwary
shouid be epen for mewviee at leamk 16 heurs per week at fiped
imes and uniform heurs: aii sheuid be apen some avening
hours:+ Hours shall reflect patterns of use. Libraries are
obligated to consider flexible hours in the interest of the

patron,
tad Pepulatien Heurs epen
under 2:566 35 heuws weekiy
2rb668-47999 15-30 heurs weekiy
5y006-97999 30-45 hours weekiy
15;-606-345999 45-66 hours weelly
25-880-45-999 £0-69 hours woekiy
ever BO7600 69 er mere hours weekly

t2} Burimg epen heuwsy serviee asheuid be maintaimed feor
ati iibraxy ueerg - ehildren; youmsg eduits and adulks-

€33 The iibrary shouid review the houre of serviee eneh
yeay im econsideratien eof adeguate seryiece ko the esmmunity-

f4} Beehmebilem sheuid step at least every Ewe weels in
eackh esmmunity merved-

fn} Frequeney of visits sheuld be inercased as use
inerensens

(b} The lengeth of time spent a€ each visit shounld be
suffieient te sevve all iibrary needs of the csommunity -
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eiveuintion of beeksr answerime or recordinmg referenee needssy
ektezs at ne time sheuld the vipit be less dthan 30 minukes:
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1117 &ENBING REGULATIONS (1) hending The
regulations of a public library sheuid shall be developed
golely to facilitate €the use of its materials and should be
regularly reviewed so that #¢ is remembered that rules ave
never become ends in themselves.

€83 Wikhin a federation nii libravies should make use of
uniform toan periodsr recipreeal bervewersl privitegessy
reguiar deiivery sevviee and interiibrary iean precedures:
consideration sheuld be given £e use of uniform eireunlakien
systemss (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1118 REFERENCE SERVICE (1) Public libraries
sheuzd shall provide fer ai: pewsens factual information
and prefessieona: guidance in the use of reference sources.

(a) BEueh mAssistance should utilizes; threusgh the
preper ehanneis. all libwawy resources available, beyond the
net onity im the community, luk aise in the state, region
and nation.

) Intemsive reference and searching shouid be dene ko
meet the sehelarwiy; business and induserial interest of the
eompmuni ey

e} Wikhin duskifiable limits; preparation of reperes;
ecompitation of mtatimtienl tnfezmatéenr ababraatings ete-,
sheuid e amensg the iibraryls serviesss

(2) Zhe pPublic libraryies sheuid shall provide
telephone informatien amd reference serviee and sheuild
wkiiime the mose ecffecktive; rapid means of eommunieation e
scrve ies eemmumity when practical and appropriate.

€8y The publie librery sheuld maintain a ecentral seuree
of imfermation ppeout educationai sppeoreunities for chitdren;
adutts and youmy aduies and Abeut erganisations in Ehe arenr

tay 2t shouid provide infermation abeut individuais eowr
groups whe offer preograms and individuals whe serve as
reseuree persems- (Auth. Sec. 22-1-103(4), MCA; IMP, Sec.
22-1-103(4), MCA.)

10.102.1119 SUIDANEE PROGRAMMING (1) Aii publie
iibraries shouid previde individual repding suidanee and
counsel ke ehitdreny young adults and aduies: am weii as ke
khe biindsy the home-beund and the disadveantaged; sueh guidance
ean be given through besk taiks; leaetures; stery kcilingy
speainl subject programer readimg imprevement preogramss as
weit as individual eounseling: Libraries are encouraged to
plan creative programs in fulfilling their multiple roles.
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€23 All pubiie iibraries sheuld provide guidanee and
eounpsel te groups; beth fermal amnd infermal; in plamnings
erganiging and eenducting eignifieamt metivities few ail
peepie im the cemmunity; whem pesaibie; the itbrawy sheudd
previde reseuree persens; materiaisy £factiities amnd equipment
to further the asuceeme of sush programas-

¢33 The publie iibwary sheuld take leadership in
inteinting and scimuisting cducationnl pregrams whieh are
needed in Ehe ecemmumitys at times i€ sheuld feeus iks
reseurees and servieces on meeialily significant questiens-
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1120 PUBEEE INFORMA¥IONW LOCAL HISTORY (1)
The publie iibwrawy shouid have a speeifie pregram te inferm
the eommuniEy in an interesting amd undevstandabie way abeunt
itm mervieesy through suelh means as wadiey televisien,; €he
press; scrviee talksr; dispiaye etes Public libraries can
make a major contribution to their communities by collecting
and preserving the cultural materials of their locales.
Libraries should collect books, newspapers, pamphlets,
broadsides, pictorial materjials, personal manuscripts and
business records. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-
1-103(4), MCA.)

10.102,1121 MAFERIAEE+- EELEEFION RESQURCES (1) The
public library as an institution exists to provide materials
which communicate experience and ideas from one person to
another.

(2) 1Its function is to assemble, organize, preserve and
make easily and freely available to all people printed and
non-printed materials.

(3) Public library materials may include all forms of
recorded knowledge: books, periodicals, pamphlets,
newspapers, pictures, slides, films, sheet music, maps,
cassettes, records, microforms, videoforms, etc.

(4) FEach public library board shall adopt written
policies for the ameeuisition selection and seiestcion
acquisition of materials. The actual selection of the
materials shall be the responsibility of the librarian and
library gtaff.

€5} ERibrariesm partieipating in a federation wilti develep
thege pelieies cooperatively:

€63 The aetua: scieetion of materipls shall be the
respengibility of the libpraviam and the ilibrawy ptafé.

(#5) These policies shewid shall be reviewed
periodically and revised in aeecerdanee with ehanges in the
tibraryls activity and the ieve: of gewviee previded in the
pregrams of the federntion headeuareers and participating
tibwawsms to fit the changing needs of the community and/or
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federation. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1122 SELECTION CRITERIA (1) In choosing library
materials the following factors shewid shall be obmerved
considered:

(a) the extent to which the library intends to own
materials and to which it expects to borrow, both within and
outside the federation;

(b) the curremt amd antieipated edueational;
informatiennat and recreatienal needs of the eemmunityr The
educational, informational, and recreational needs of the
community as determined by community study.

fe3 #«he vaiue and siqnificanece of the subjest:s the
anthority and inktent of £he muther mnd the effectiveness of
pregentation and format-

(2) Specialized appropriate resources and nationally
recognized guides should be utilized in selection and
evaluation of the collection in all public libraries. Access
to_these guides shall be available at the federation
headgquarters library.

€33 At lemsx mil of the followineg quides gsheuld be in
the headgquarters library in a federvation; at lreast the laak
twe guides sheuid be foumd in even the smatlest publie
tilmrary= (Auth., Sec. 22~1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1126 COLLECTION ORGANIZATION (1) The library's
collection must shall contain the varieus epinienmns
expressed on impertant; complicated eor sontroversial
questiensry materials that reflect all points of view,
including the unpopular or unorthodox pesitiens.

{(2) Materials ef the required guatity; serving which
serve the purposes of the library and relatine te anm eMtating
need er interest which will fulfill a community need will not
be removed from the collection; nor will materials iagking
these ematities be added solely because of pressure by groups
ef or individuals,

(a) Yhe seieetien peiiey sheuid indieate the iibwaryls
subseriptien te the UFroedem te Rerd Statement!; adepted in
1953 by the ALA Eeumeiir A policy for the evaluation of
material for withdrawal from the collection should be
established and implemented.

(i) Materiate €hat are outdated; worn out ov
tnapprepriate ashouid be wemoved frem the eeilectieon and
repiaced with new &itlies oy mew edidiens; as appropriate-
Public libraries, in cooperation with state library agencies,
should assume leadership in negotiating a policy for retention
on the regional and state level.
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(ii) The character and emphasis of the collection of the
federation headquarters and participating libraries should be
influenced by the collections of other libraries in the
community and federation area.

(iii) Materials may be selected in any format: prints
seund recordings; siides; tranaparensies: filmsy; recovdingss
miereforme,; ete-; dapending eom avatimbility amd
apprepriankteness for uwser., The format that will meet the
community need for the longest period of time for the money
spent should be the format purchased. (Auth. Sec. 22-1-
103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1129 EPHEMERAL PRINTED MATERIALS (1) FTubiie
libraries sheuid maimtainm eoliections of ephemeral printed
materialsy pamphicts; ete-; on nmubdects of interest £e the
cemmunitys; speeianl akttention shouid be patd e the coliestion
and useful orgamisation of manuseripes,: besks; letterss
etippings; pamphicts reports amd other documents relakting ke
the history of the sommumity amnd area-r Every public library
hag the responsibility to develop materials collection
sufficient %o meet the majority of local needs. Federation
headquarters libraries shall be responsible for developing a
materials collection that meets the needs of the federation to
the greatest extent possible. (Auth. Sec. 22-1-103(4), MCA;
IMF, Sec. 22-1-103(4), MCA.)

10.102,1130 FILMS (1) All public libraries sheuild
maintain membership 2m the Montana Publie hibrary Ceoeperative
Fiim Serviee and supply infewmation about £iims shall promote
the use of the Montana Public Library Cooperative Film
Service.

(2) The federation headauaricers iibrawry should have at
temst 200 films in its own eolieekien and sheuld suppiy
profectors for use within the federatieon This collection
should be sufficient to meet the general needs of libraries of
the state.

(3) The seiieekion in the Mentama Pubiie hibrary
Cooperative Film Serviees sheutd imeiude at least 17000 film
titieqr (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.)

10.102.1134 PERSONNEL (1) The quatity of publie
iilarary serviee im Mentana is directiy dependent upern hew weii
eaegh librawy maintains high standards for pevaemmeir For the
public library to achieve its mission, recruitment and
development of personnel are of primary importance. iIn
addition to traditional bibliographic skills, public
librarians must be able to:
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(a) Assess needs, set objectives, and evaluate and
measure the effectiveness of public library programs.

(b) Select materials and provide guidance in the use of
all library resources.

(c) Work within the political and social structures of
the community.

. {(d}) Communicate and work effectively with trustees and
staff.

(e) Make use of current and emerging technologies for
information and communjcation.

(2) Fhe iibraryls unigue fumetien of serying as the ene
urbiased; nenpartisan seuree of informatien fer ali the peepie
eatls for persennel ef £he highest ecempetenee and inkegrity
These perscnal and professional demands reguire librarians
with broad general education, appropriate subject knowledge,
and specialized skills, with capacity to interpret and achieve
institutional objectives, and with commitment to c¢lient needs.
The public library should also utilize personnel from other
digeciplines as needed to support the library service program.

¢34 Inm order £or pubiie iibraries anmd federntions Ee
previde an adeguate and effeciive preogwams it i6 meeessary
that they have a competent; professienally gualifiedr well
setected and preoperly cempensated staff-

¢4y bibrary gevewming bodies are respensible for the
empioyment of persemne: whe wiii enpure teehnienl eompetence
and inspirvationai lreadershipe

t63 A competent stafd and their high job satisfaetion and
moyrate are Heys te the asmsuranee of affeetive iibrary serviees

6} Binee pupiie itibraries are abeve ail publie serviee
inphttnkienay; ik is impewative that they be gtaffed by peepile
whe are dedieated te merviee; metivated by a desixe €8 heilp
peeple and eager te give ser¥viae in a £riendiy manmers
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1~-103(4), MCA.)

10.102.1135 POSITION CLASSIFICATION (1) Library
positions as defined in a written job description should be
clearly defined and differentiated in terms of requirements,
duties and responsibilities.

(2) Each library should have a position classification
plan, grouping similar positions for eguitable personnel
administration. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1136 WRITTEN PERSONNEL POLICIES (1) 3m mdditien
to the peogition eimssification pian; ecach iibrawy sheuid have
written persennel peilieiecs whiech previde fex All public
libraries should have a written personnel policy which
requires affirmative action and equal opportunity in hiring,
training and promotion of staff. That policy should include:
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(a) appointments, promotions and dismissal of personnel
in libraries on the basis of merit, without regard to race,
sex, marital status, national origin, peolitical opinions or
religious beliefs;

(b) =a specified probationary period for new employees and
periodic performance evaluation for all staff members;

(c) benefits, such as vacation and sick leave allowances,
retirement, health and life insurance;

(d) leaves of absence, with pay and travel allowance, for
attendance at professional meetings, institutes and workshops.
(Auth. Sec¢. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1137 SALARIES (1) Salaries for all staff members
should reflect their responsibility within the library, or
federation, and be competitives within the job market.

ta) within the community fer those pesitions nermaiily
fitled leeaiiy; mand

¢b) mnationailys fow those pasikiens for whieh the libravy
competes in A natiemal mariet-

(2) Salary schedules should provide for regular
increasess. wWhere practicable, there should be provision
for special salary increases for superior performance. (Auth.
Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1140 IN-BERVIEE FTRAINEINE ANP PROFEESIONAR
CUIBANEE CONTINUING EDUCATION (1) The larger iibrary
sheuld previde a program of routime and mpeciatised in-serviee
training for its semff and sheuld provide eppertunities feor
iés seaff members ke participate in €raining programs efferad
by lecai; regienai-: state and netienal exganimmtienms and
ageneies Staff at all levels have the right to continuing
education opportunities and a responsibility +to participate in
them. Library administrators should be committed to
continuous personnel development, providing both incentives
and opportunities.

€2y The smaliler tibrary sheuid previde epportunities for
i€m ptaff weo partieipate in training effered by sueh ageneies-

€33 Ax: iibravies sheuld eneournge piaff e pelionyg te and
pareicipate im acktivitites of profesmiemai iibrary
ergantpations-

€4} The headguarters tibrary im a federation shouid
previde regular training oppertunities for all iibwary staff
members &n the federation aveas

€53y Aii Mentama publie libraries shouid utiiime the
professienai amsiseance and gquidance avaiiable £frem the
Mentama Gtate hibrary- (Auth. Sec. 22-1-103(4), MCA; IMP,
Sec. 22-1-103(4), MCA.)
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10.102.1141 PHYSICAL FACILITIES (1) Each public library
buiidimg in Menitana sheuid be pianned ke accemmedate a
pregram cmphasiring the use of iiprary serviees and materiaiss
pubtie iibrary buiidings musé alse comply with firer safetyr
sanitary and ether appiiepbie rules in the state and leeal
building eedes in Montana that cannot readily accommodate or
reach all persons in the local service area should make
provisions for alternative or additional services.

(2) DBeeause aweas eof merviees {(whekher leocal communitys
county or federatieony vary frem one part of the state e
anethey; aspeeifie atandards of sige foy library buiidings are
net suggented here Traditional library buildings should be
considered as only one way to deliver library service,
Innovative systems should be designed to deliver library
services through a full range of physical and electronic means
to the places where people live and work.

(3) A iibrary whiech serves am a federatieon ecenter musée
ebvieusly have a building suffieient im sime ko emabie k& ko
perform federation-wide serviees Library service must be
provided for persons of all ages, all economic levels, and all
races. Consideration of the total population should be given
in regard to library material, the physical facility and
patron service.

(4) ©Other iibrary buildings withim the federaktien may
atse be targer because of distaree frem £the ecentral librawy
The public library should encourage the use of the library
building for activities other than library related services.

(5) BSeme basie primeiples pravai: reogavdiess of the sigse
of the buiidimg The public library's physical facilities must
reflect its role as a community cultural, information,
educational, and rehabilitative agency. In planning new or
remodeled facilities, libraries should develop bujlding
programs for the guidance of architects. Public library
buildings must also comply with fire, safety, sanitary, and
other applicable rules in the state and local building codes,

(6) Because areas of service (whether local community,
county or federation) vary from one part of the state to
another, specific standards of size for library buildings are
not suggested here. A library which serves as a federation
center must obviously have a building sufficient in size to
enable it to perform federation-wide services. Other library
buildings within the federation may also be large, because of
distance from the central library. Some basic principles,
however, obtain regardless of the size of the building.

(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1142 PLANNING FOR BUILDING (1) No library
facility should be constructed or remodeled without careful
planning and analysis of the library's present service, its
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planned future services and the projected growth of its
service area,

(a) This type of planning frequently will require the
assistance of an outside consultant, since experience in
planning buildings is valuable and because a consultant can
assist in examination of service needs.

(2) When possible the librarian, library board, and key
members of the library staff should visit other library
buildings of appropriate size and study features that they
consider successful and unsuccessful, always asking the skeaff
i£ #hey would have dene enythineg differemtiy- "If you were to
build again, what would vou do differently?"

(3) A building program statement should be prepared by
the librarian, or by the consultant if one is to be engaged.

(a) The program statement should define the library's
space needs and the relationship between different areas so
that the architect can develop a workable plan. (Auth. Sec.
22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1145 BUILDING FLOOR LAYOUT (1) The building
should be so designed that related activities (both of the
user and of the staff) are in adjacent areas, and that
illogical flow of activity is kept to a minimum.

(2) Public areas should be so arranged as to eliminate
problems of supervision; staff on duty at a circulation desk
or service desk should have visual control of most of the
area.

(a) Library personnel should be visible and identifiable.

(b) Library departments and areas should be conspicucusly
identified.

(c) Hours of service should be conspicuously displayed.

(d) The public library building should have space for
book display and exhibits. Libraries seek to attract and
promote their services rather than simply store volumes. The
library should have separate storage for operational supplies
away from public areas, but adjacent to work areas. (Auth.
Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1147 LIBRARY LIGHTING (1) Lighting for libraries
should be previded mecording to the recommendation of Ehe
flluminaking Engineering Soeiety energy efficient and
adequate for library functions.

(2) Because of the critical problem of stack lighting, it
is essential that placement of light fixtures not be finally
determined until location of stacks is fixed.

10.102.1149 LIBRARY COMMUNICATION FACILITIES (1) There
sheuid shall be telephones in all public libraries.
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(2) Libraries participating in a federation should
utilize the most efficient means of communication between
member libraries,

(3) There should be rapid communication between
beekmobites and the fedewakiom center £e handie referense
guestionsg and faeiiitate £iiling veguests rural book delivery
systems and the federation headquarters. (Auth. Sec. 22-1-
103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

4. Sections 10.101.1101 through 10.101.1149 have been
amended as a result of the revision of public library
standards by the Montana Library Association and the Montana
State Library Commission.

10.102.5203 ACCESS TO CIRCULATION RECORDS (1) Wikh the
poassage of the Librawy Eerviees and Constwrdetion Aekt im 19BF;
and im €the sucecceding yeawm: geate iibrawies have been given
an imereasimg roie in the deveiepment of itbrary serviees im
the individuns: etmkes: The Montana State Library Commission
formally adopts the policy which specifically:

(a) recognizes its circulation records and other records
identifying the names of library users with specific materials
to be confidential.

(b) Advises all librarians and library employees that
such records shall not be made available te any agency of
state, federal or local government except pursuant to such
process, order or subpoena as may be authorized under the
authority of and pursuant to federal, state or local law
relating to civil, criminal, or administratjve discovery
procedures or legislative investigatory power.

(¢) Resist the issuance of enforcement of any such
process, order or subpoena until such time as a proper showing
of good cause has been made in a court of competent
jurisdiction.

€33 The econfidenee piaead in state libraries through the
aliecation of funds e fester tibrary develesment im the
states earries with it a respenasibility for the state
iibraries to assume majey leadership relest

¢3) ¢a) A% lipraries withinm a state neecd to be apie ko
toek ks Eheir state liprary feor guidancer assuraneer
endorasement and heip im eawrying out their sebs at €he ioani
tevelns

(b} This heip must g0 beyemd the provisien of serviees
and Ealie in the mere intangible aspectsm of ioadership:

f=} Thieg s copecinlly krue in €he area of intelieetuad
fveademry a concept whieh is fundamentmi: £o mil iibrawy
serviedds
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€4} ¢a} The tibrawy prefessieny threugh its natienal
asseciakion and many individuml libraries. hasg endersed twe
imtelliecetual frecdom documents - the Freedem to Remd Etatement
and €he bibrary Bill of Righes-

t#} Beth are theunghtful and seraightforward affirmpkions
of the prodessienls belief in the vight of every citiven ke
have aeeens ke a vaviety of materiais; and; tEhey seek teo
preteet bowrewers frem imdividusis and greups whe wouid deecide
for others what may or may met be avaiiable e them in
tibraries.

{63 ta} Anether nmpeet of the pubiiels inteileestunl
fveedem is the borrewerles right te privaey in the matter of
what meteriale he shall borrow frem the library-

B} In a mumber of U-E- eities ropresentatives of fedewal
gevernment agemeies haver without benefit of proeccas; srder oy
subpeena; wequested the namem of iibwary users whe have
barrewed beoks in eertain subjeet araam-

€63 (n) The freedem te rwead is putommtieniiy diminisheds
even if a fuii range of matewialp has been made availabies; if
the ilibravy user is eonfrented with the prospect of any
individunl ey ageney eHamining the weserd of his transactions
wikth the tibrary-

o) Individumis with ne matiecious imtemt may hesitake €o
berrow materianle on ceveain tepies if in deing mo they may be
subjeeted €o the pesmibility of harassment or put under a veid
ef puspieton: thetyr frecdem to remd hapm been substantsaily
eurtaiied and suppressed-

€7} DBeeause this s s relatively new verieky of attaek en
intelicctunl frecdemy many iibraries mey net Hmew the course
ko foliew whem eonfrented with these requemes-

¢83 In iight of €he sbeyer

tey The Monkama Etate hibrary Commissien estabiiahes as
poticy fer the Memtans Etate Eibrary and recommends simsiar
nekionsg by eaeh Mentana library:

€3 Ehat itm eiweulmition weeevds be treated as
confidentinl regardiess of the seuree of inguirys

¢4y that sueh reeerds net be made availabpie ko any partys
goavernmentai oy private, umliess pursuspt e am order oy
gubspocns or ether iegak precesm-

€53 ¢ay The iegal proeess reguiring the preoductien of
etreuiabion reeowds will evdinaviiy be in the form of a
subpecna duses Eeeum:s regquiting she iibwrarian to aktend eourt
or the ktaking of his depesition and may weguire him €e bring
aleny ecerkpin degignaked eciveviation recowdsm-

b3 A¢ this stage in iegal procecdings the individual
librarian may echeese any of the follewimyg aitermativessr

€13 eobey the reeuivements of the subpeena in £furis
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¢t} wetnim an mEtormey whe wiil mttemd the court
hearing or deposition with the ilibrariam and attempt teo obtain
a pretective order from the court euashing 4he subpeena
beeanse the record seaveh reguired is unduty burdenseme and
onerous, oF beeause the material seught is pet relevamt to the
igsues of the camer

¢itd) attend the eour: hearing or depenitieny but refuse
ke divuige the remewds; in whieh evemt the individuail inmvelved
witt undeubtediy be eharged with contempt of eourt and fined
ey jaiied- (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

5. Bection 10.102.5203 has been amended to delete
obsolete language and to insure conformances with MCA 2-6-101-
111,

10.102.5207 CHARGES FOR LOST OR DAMAGED BOOKS (1) Books
and other library materials borrowed from the State Library
and due on or after January 1, 1977, will be subject to a
charge if lost or damaged beyond further reasonable use.

€23 bibraries ey individuals reperting beeHs test ew
returning damaged beeks sheuid be imfovmed £hat a bill fer the
eharge witi be matried €e Ehems; ne akttempt sheunid be made ko
gquete eharges aver the telephone ey to coiiteet payment while
the patren waitm=

€3} Charges will be made acecerdineg te the fellewing
eeheduter~

ta3 for each ittemry a serviee eharge of §3-08 te eoveyw
cost of erdering; c¢ataloging andyor preecsaing of repiaecementr
matntenance of recordsm,s ata-s

b} feor materials stiii in print; the cuwrremt iisk priee
witi: be shargads

fe} ent-of-print materimis which ecammet be repinced wiid
be eharged nt the list price at the ®ime they were acquired-

¢dy fer out-of-print materials whieh wiil be replaeed by
anether eopy eof the same titler if it ean be obtained; the
aetual cest of the vepiaeement-

{4} Reperts ef iost books will be given e *he Etate
bibrarian; or a staff wmember desienated by hev: for astion-

¢63 Any deviation £rom this poiiey musé be appreved by
the Btate hibrarianr or the staff membar designmted by her; in
advanee of actiens (Auth. Sec. 22-1-103(4), MCA; IMP, Sec.
22-1-103(4), MCA.) -

10.102.8001 GRADUATE SCHOLARSHIP PROGRAM (1) The
Mentana Gtate hibrary Commissien may: as funds are avaiisbias
effer sehelarships for graduate study im librawy seienee; the
Aumber and vaiue of sueh scholarships shall be determined by
the Gemmisesien. The Montana State Library Commission may as
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funds are available offer scholarships for the graduate
studies in library science, educational media or information
science. The number and value of such scholarships shall be
determined by the Commission. The Commission shall adopt
procedures insuring grants are designed to increase the
professional staffing for Montana Libraries.

{2} Beeause this program +s designed to inerease the
prefessiena: pkaffing of publie tibraries anmd of the Gtate
hibrary,; coensideration will be givem te appiiesants whe pian a
eprear of pubiie libwary or Etate hibrary serviee-s

€33 Appliieants must fureheyr-

¢2} present evidemee of admissien te a gradunte proégram
in library seience acevedited by the American hibrary
Agmeecinktions

(b} pian te pursue & eourse of siudy iending ke a
gradunte degres fvem an mcevedited iibrawy seheois

te} ngree te work for ak least €we vears in a publie
iibrarys: or in the Etate hibrary or in a iibrary eperatien
funded wheiiy ev in paré by ethe State bibrary in Mentana-

¢4} Execept im unusual eirsumstancesny the Commission will
congider only spplicants whe are recommended by a pubilie
iibrary feaderaktion whieh ean give reasonabie assuramee of
eppleyments in an apprepriate professional peasitien; upen
graduntion frem library scheei {(e¥ by *he State hibrarianr in
the case of applicants considersd for futuve empieyment at the
Etake hibwaryi-

€63 Eamdidates wili make writtenm appiication on forms
euppiisd by the Memtana Etate Library:

¢a3 Ouatifying eandidates witi be interviewed by a member
ef the Bemte bibrary Commissien andyer the Etate hibravy
staff-

¢b) The Btete Eibrary Commissien veserves the wight net
e give any awards £ me euaiified applicants appiy-

te} The Cemmispion's deeismions on ail matters affeeting
the seholmrships are £inaic

{63 Reegipients may enveil for seudy in any iibrary schesl
effering a gradunte program aceredited by the Ameriean bibrary
Anseeiatien~

¢7} Avrengemenmts witi be made by the S€ate bibrary
Commission with the sehelarship regipient and the seheeoil
attended for payment ipn regeiaw imstaiiments or in & IHmp aums

(83 The secheoiarship reeipient musé repay eny ameunt of
the seheoimrship funds reeeivedr on failure teo eompieke the
full eraining programr or fatiure te aceept empioymenk in
Merntanma as eutlined; for reagenms within his contweil-

93 Al necessary papers musé be completed and rieeived
by tlhe Momtanra EState Libwary at least twe months before the
beginning of the tevm at the library seheol-

MAR Notice No. 10-3-1 22-11/29/84



-1695-

¢103 Reguests for appiisatien forms sheuld be sent tor
Behoiarship Pregram; Moemktanme Ftake Library: 930 Easté Eyndnie
Avende; Helemar; Menteamm 59682%- (Auth. Sec. 22-1-103(4),
MCA; IMP, Sec. 22-1~103(4), MCA.)

6. Sections 10.102.5207 and 10.102.8001 have been amended
to allow the Montana State Library Commission to revise
changes in procedures and to delete obsolete portions.

7. Those rules proposed to be repealed are as follows:

10.102.1114 SERVICE GOALS The rule proposed to be
repealed is on page 10-1217 of the Administrative Rules of
Montana. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.)

10.102.1115 LIBRARY'S RELATIONSHIP TO COMMUNITY The rule
proposed to be repealed is on page 10-1218 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4),
MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1123 GUIDES TO THE SELECTION OF BOOKS The rule
proposed to be repealed is on page 10-1220 and 10~1221 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4),
MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1124 JOURNALS WHICH INCLUDE BOOK REVIJEWS The rule
proposed to be repealed is on page 10-1221 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4),
MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1125 GUIDES TQ THE SELECTION OF NON-BOOK MATERIALS
The rule proposed to be repealed is on page 10-1221 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4),
MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.13127 THE BOOK COLLECTION The rule proposed to be
repealed is on page 10-1222 of the Administrative Rules of
Montana. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.)

10.102.3128 THE PERIODICAL COLLECTION The rule proposed
to be repealed is on page 10122 of the Administrative Rules
of Montana. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), McAa.)

10.102.1131 RECORDINGS The rule proposed to be repealed
is on page 10-1223 of the Administrative Rules of Montana.
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)
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10.102.1132 COLLECTIONS FOR BOOKMOBILES The rule
proposed to be repealed is on page 10-1223 of the
Administrative Rules of Montana. (Auth. See¢. 22-1-103(4),
MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1138 STAFFING REQUIREMENTS The rule proposed to
be repealed is on page 10-1224 and 10~1225 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4),
MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1139 PROFESSIONAL AND SUPPORT STAFEF The rule
proposed to be repealed is on page 10-1225 of the
Administrative Rules of Montana. (Auth. Sec., 22-1~-103(4),
MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.3601 APPLICATIONS FOR GRANTS The rule proposed to
be repealed is on page 10-1249 of the Administrative Rules of
Montana. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.)

10.102.3602 PRIORITIES FOR GRANTS The rule proposed to
be repealed is on page 10-1249, 10-1250, and 10-1251 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4),
MCA; IMP, Sec. 22-1~103(4), MCA.)

10.102.3603 USE OF FEDERAL FUNDS TO SUPPORT LIBRARY
FEDERATIONS The rule proposed to be repealed is on page 10-
1251 and 10-1252 of the Administrative Rules of Montana.
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.5208 PHOTOCOPY SERVICE The rule proposed to be
repealed is on page 10-1278 of the Administrative Rules of
Montana. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.)

8. Sections 10.102.1114 through 10.102.5208 have been
deleted because they are obsolete.

9. Interested parties may submit their data, views, or
arguments concerning the proposed repeals and amendments no
later than January 24, 1985 to Sara Parker, Montana State
Library, 1515 East 6th Ave., Helena, MT 59620.

10. The State Librarian of the Montana State Library has
been designated to preside over and conduct the hearing.
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11. The authority of the Department to make changes is
given by MCA-22-1-103(4).

7 e
FOR{ BARA PARKER, STAITE LIBRARIAN
MONTANA STATE LIBRARY
BY JOANN FALLANG

Certified to the Secretary of State November 15, 1984,

22-11/29/84 MAR Notice No. 10~3«1



-1698-

BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE CF MONTANA

IN THE MAT™TER OF THE ADOPTION) NOTICE OF PUBLIC HEARING on
of Rules I through VI ) the propcosed ADOPTION of NEW
relating to the implementa- ) RULES T through VI relating
tion ¢f the alcohol tax ) to the implementation of the
incentive and administration ) alcohol tax incentive and
act. ) administration act,

TO: All Interested Persons:

1. On December 20, 1984, at 1:30 p.m., a public hearing
will ke held in Room 160 of the Mitchell Buillding, corner of
Fifth and Sanders Streets, at Helena, Montana, to consider the
proposed adoption of new rules I through VI relating to the
implementation of the alcohol tax incentive and administration
act,

2. 'The rules as proposed to be adopted provide as follows:

RULE I (42.27.601) INTENT (1) The following rules are
intended to implement the alcohol tax incentive and administra-
tion act, Title 15, chapter 70, part 5, MCA, and are designed to
facilitate the efficient payment of the alcohol tax incentive
while insuring against fraud, waste, and abuse under the act.

(2) These rules are meant to be read and administered as a
whole and in conjunction with the other rules in ARM, Title 42,
chapter 27.

AUTF: 2-4-201 and 15-70-104 MCA; IMP: Title 15, chapter 70,
part 5 MCA.

RULE II (42,27.602) DEFINITIONS (1) As used in this sub~-
chapter, the definitions found in ARM, Title 42, chapter 27 and
15-70=-503 and 15=70-201, MCA, apply.

(2) The following definitions also apply:

(a) "Rct" means the “alcohol tax incentive and administra-
tion act", Title 15, chapter 70, part 5, MCA.

(b) "Division" means the motor fuel tax division, depart-
ment of revenue.

AUTH: 2-4-201 and 15-70-104 MCA; IMP: Title 15, chapter 70,
part 5 MCA,

RULE IIT (42,27,603) PROCESSING OF THE TAX INCENTIVE PAY=-
MENT (1) The alcohul distributor shall make one application,
on forms available from the motor fuel tax division, for the
payment of the tax incentive to the division not later than the
25th day of the calendar month following the month or months
during which the alcohol was s0ld and delivered to the gasochol
distributc:r, The alcchol distributor may not submit more than
one application during a month. If alcohel is omitted from one
month's application, it may ke applied for in the application
for a subgequent month.
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(2) The application must be accompanied by the original or
a copy of the production records and invoices for all the alco-
hol for which <the aleohol distributer is applying for the tax
incentive payment.

(3) The application must contain:

(a) the name of the alcochol distributor;

() the license number of the alcohol distrikutcr;

(c) the total number of gallons of alcchol manufactured or
imported by the distributcr during the preceding calendar month;

(d) the name of each gasohol dealer to whom the alcohol was
sold; and

(e} the number of gallons of alcchol s01d t¢ each dealer.

(4) The application musi be sent to:

Motor Fuel Tax Divisicn
Department of Revenue
Box 5895

Mitchell Building
Helena, Montana 59620

(5) The applications for the alcohol tax incentive shall be
processed by the division bedginning on the 25th ésy of each
month.

(6) If the information on the alcohol tax incentive payment
application by the aleohol distributor does not match the infor-
mation or the gasoline distributor's report or other information
supplied to the division, the division will witbhold payment of
the alcohel tax incentive until such time as the division can
determine the accuracy of the alcohol tax incentive application.

(7} The report may include an application for refund of the
basic gascline license tax on gascline which was used to dena-
ture alcohcl. The application for refund shall include:

{(a) the g¢gallons of anhydrous alcohol which were denatured
by the alcohol distributors;

(b) gallons of gasoline used in denaturing; and

(c) the total amount of refund at $£.15 per gallon.

(8) Original bills of lading or invoices or copies shall be
attached to each report which contains an application for refund
of the basic gasoline license tax on gasoline which was used to
denature alcohol.

AUTH: 2-4-201 and 15-70-104 MCA; IMP: Title 15, chapter 70,
part 5 MCA.

RULE IV (42,27.604) PAYMENT OF ALCOHQL TAX INCENTIVE (1)
Pursuant to 15-70-523(3)}, MCA, the alcohol tax incentive payment
shall be reduced by the amount of tax due on alcohol to be
blended for gasohol under 15-70-204, MCA.

(2) Except as provided for in 15-70-522(3), MCA, the net
alcohol tax incentive payment on each gallon of alcohol dis-
tilled under 15-~70-522(1), MCA, after adjustment for the tax due
under 15~70-204(3), MCA, is:
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Tax Incentive

Date Fayment per Gallon
After July 1, 1983 55¢
After April 1, 1985 3L¢
After April 1, 1986 15¢
After April 1, 1989 No paymrent

!3) In order to qualify for the above tax incentive pay-
ment, the &alcohol must be both scld and delivered prior to the
date specified in subsection (2),

(4} The division thall calculate the share of the total
nonavistion gasobhol and gasohol market represented by gasohol
according to infermation contained irn the gasoline distributor's
returns on the first state business day after April 1, June 1,
October 1, January 1 of each year the act 1s in effect. The tax
incentive payment provided for in subsection (?) shall be modi-
fied i1n accordsnce with the provisions of 15-70-522(3), MCA,
effective May 1, July 1, November 1, or February 1, following
the date of adjustment.

AUTH: 2-4-201 and 15-70-104 MCA; IMP: Title 1%, chapter 70,
part 5 MCA,

RULE V (42.27.605) OFFSETS (1) The division shall offset
against any alcohol tax incentive payments which are due under
the act:

(a) any overpayment or unauthcrized payment made on a prior
alcohol tar incentive applications; and

(b) any finally asgessed tax due from the alcocbol distribu-
tor under Title 15, MCA,

AUTH: 2-4-7C1 and 15-70-104 MCA; IMP: Title 15, chapter 70,
part 5 MCA.

3. These rules provide for the efficient administration of
the "Alcoh¢l Tax Incentive and Administration Act of 19837,
Title 15, chepter 70, part 5, MCA., These rules are necessary
because 2-4-201, MCA, recuires the Motor Fuel Tax Division to
adopt rules of practice, and persons affected by these proce-
dures need an opportunity to participate in their development
and adoption. The division has had sufficient experience with
the act to develop the necessary knowledge with which to write
rules, These rules inform the public of the procedures and
practices which the divisior will use in administering the act.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:
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Ann Kenny

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than December 28, 1984,

5., Roy Andes, Agency Legal Services, Department of Justice,
has been designated to preside over and conduct the hearing.

6. The authority of the Department to make the proposed
adoptions 1is based on §§ 2~4-201 and 15-70-104, MCA, The rules
implement Title 15, chapter 70, part 5, MCA.

FLLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 11/19/84

22-11/29/84 - MAR Notice No. 42-2-277



-1702~-

FEFORF, THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

I¥ THE MATTER OF THE ADCPTION) NOTICE OF PUBLIC HEARING on

cof NEW RULES I through XIV ) the Proposed ADOPTION f NEW

relating to the waiver of ) RULES I through XIV relating

penalty and interest by the ) tc the waiver of penalty arnd

Department of Revenue. ) interest by the Department of
Revenue,

TCO: BAll Interested Persons:

1. On December 20, 1984, at 10:00 a.m., a public hearing
will ke held in Room 160 of the Mitchell Building, corner of 5th
and Sanders Streets, at Helena, Montana, to consider the adop-
tion of new rules I through XIV relating to the waiver of penal-
ty and interest by the Department of Revenue,

2. The rules as proposed to be adopted provide as follows:

RULE_I__PURPOSE (1) The taxes which the department enforc-
e@s variously provide for the abatement or waiver of interest
and/or penalties at the sound discretion of the department.
These rules are guidelines for the uniform, fair, and equitable
exercise of that discretion. Tt is a purpose of these rules to
treat all similarly situated taxpayers in & similar manner. In
evaluating each request for waiver or abatement of interest
and/or penalty, the taxpayer's request will be considered on a
case by case basis. Abatement or waiver of a penalty and/or
interest will be considered the exception rather than the rule.

(2} The purpcse of a penalty and interest on a penalty is
to secure the proper and timely filing of a tax return or state-~
ment and the prompt payment of the tax by penalizing the delin-
guent taxpayer. The purpcse of interest on a tax is, in part,
to compensate the state of Montana for the cost of money which
is incurxred while the tax is delinquent. Therefore, interest on
the tax will rarely, if ever, be abated or waived by the depart-
ment for a taxpayer who:

{a) files a tax return or statement or makes a tax payment
over five days late;

(b) has previously filed a late tax return or statement or
made a late payment; or

(c) has previously not complied with the tax law or regula-
tions.

(3) PRules I through XIV are to be read, Iinterpreted, and
enforced as a whole in order to give full effect to each provi-
sion. A specific clause is not to be read or interpreted sepa-
rately from the entire set of rules as & whole.

(4) Except as specifically provided by statute, the waiver
or abatement of penalty and interest is & discretionary act by
the depertment. "Discretion” means the power to do or te
refrain frow deing a certain thing., These rules do not make the
exercisy ¢f the department's diszcretion to waive or abate
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penalty and interest mandatory or compulsory.
AUTH: 2-4-201, 15-1-201, 15-1-206, 15-30-305, 15=-31-501,

15-35-122, 15-36-107, 15-37-108, 15-38-107, 15~-53-104,
15-54-111, 15-55-108, 15-56~111, 15-58-106, 15-59-106,
15-59-2¢5%, and 15-70-104 MCR; IMP:  2-4-201, 15-1-20€,
15-30-321, 15=-31-502, 15=-35-~105, 15-36-107, 15-37-108,
15-38~107, 15-53-111, 15-54-111, 15-55~108, 158-56-111,

15<58-106, 15-59-106, 15-59=-205, 15-7C-210, and 15-70-330 MCA.

RULE II APPLICATICON OF RULES I THROUGH XIV (1) All refer-
ences in rules I through XIV to “"these rules” means rules I
through XIV of the Administrative Rules of Montana.

{2) These rules apply only to penalty, interest on a penal-
ty, and interest on a4 tax which are due because the taxpayer
failed to file a tax return or statement or failed to pay any
tax on time.

(3) These rules do rot apply to any penalty, interest on
penalty, or interest on a tax due to any cther failure to comply
with the tax laws or rules, Specifically, these rules do not
apply to penalty, interest on penalty, and interest on a tax
assessed as a result of & deficiency assessment or assesced
because of fraud or other violation of the law.

(4) In addition, these rules do nct apply to any of the
following:

(a) to & penalty or interest associated with any license or
fee which is not a tax and which is collected by the department;

(b) to any craminal sanction associated with the laws
enforced by the department,

{(c) to the collection of child support wunder Title 40,
chapter 5, MCA, to welfare or medicaid fraud under Title 53,
chapter 2, MCR, or to similar laws which are administered by the
department;

(d} to any debt owed by the department by way of contract,
tort, or other nontax related activity of the department; or

(e) to any c¢laim or proceeding before a bankruptcy court.

(5) FExcept as provided in 15-1-206€ (1), MCA, these rules do
not apply to & tax which has no provision for waiver or abate-
ment of a penalty and interest.

AUTH: 2-4-201, 15-1=201, 15-1-206, 15-30-305, 15-31-501,
15-35-122, 15-36-107, 15-37-108, 15-38-107, 15-53~-104,

15~54-111, 15-55-108, 15-56-111, 15-58-106, 15-59-106,
15~59-205, and 15=-70-104 MCA; IMP: 2-4-201, 15-1-206,
15-30-321, 15-31-F02, 15-35-105, 15-36-107, 15-37-108,
15-38-107, 15-53-111, 15-54=111, 15-55-108, 15-56-111,

15-52-106, 15-59-106, 15-59~205, 15-70-210, and 15-7C-330 MCA.

RULE TTI ABATEMENT OR WAIVER OF INTEREST OM THE TAX Except
as otherwlse provided by statute or rule, interest may be abated
or waived by the department for the same reasong or causes as
provided in these rules for the waiver or abatement of
penalties. However, 15-1-206(2), MCA, forbids the abatement cr
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waiver ¢f more than §100 in interest on the tax, Therefore,
under no circumstances will interest on & tax in excegs of §$100
per appilcable taxing period be abated or waived by the depart-
ment.

AUTH: 2-4-201, 15~1-201, 15-1-208, 15-30-305, 16-31-501,
15-35-122, 15-3€-107, 15-37=-108, 15-28-107, 15-53-104,
15-54-111, 15-55-~108, 15~5€-111, 15-58~106, 15-5¢=-106,
15-5%-205%, and 15-70-104 MCA; IMP: 2-4-201, 15-1=-206,
15-30-321, 15-31-5062, 15-35-105, 15-36-107, 15-37~108,
15-38-107, 18-53-111, 15-54-111, 15-55-~108, 15=-56-111,

15-58-10€, 15-59-106, 15-59-205, 15-70-~210, and 15-70-330 MCA.

RULE IV WAIVER CR ABATEMENT OF PENALTTES OR INTEREST
ASSFSSED AS THE RESULT OF LITIGATION Except as specifically
provided for by rule or statute, penalty and interest may be
waived for the same reascn or cause as provided for in these
rules in legal actions prior to a final decision by the state
tax appeal board or state courts. However, wher & final deci-
sion has been rendered by the state tax appeal board or a state
court which found & tex, penalty, and interest to be due, the
department may uct waive the penalty and interest.

AUTH: 2-4-201, 15-1-201, 15~1-206, 15-30-305, 15-31-501,

15-35-122, 15-36~107, 15-37-108, 15-38-107, 15-53-104,
15-54-111, 15-5E-108, 15-56~111, 15-58~106, 15-59-106,
15-59-205, and 15-70-104 MCA; IMP: 2=-4-201, 15-1-206,
15-30-321, 15-31-502, 15-35-105, 15-36-107, 15-37-108,

15-38-107, 15-53-111, 15-54-111, 15-55-108, 15-5€-111,
15-58-]06, 15-59¢-10€, 15-59-205, 15-70-210, and 15-70-330 MCA.

RULE V REASONABLE CAUSE FOR WAIVER OK ABATEMENT OF PENALTY
ANC INTEREST CN THE PENRALTY (I) TReasonasble cause” for waiver
or abatement of penalty and interest is construed in favor of
the collection of the penalty and interest.

(2) "Reasonsble cause” exists for waiver or abatement of
penalty and interest if the taxpayer exercised ordinary business
cure and prudence and was uevertheless unable to file the return
and/or pay the tax within the prescribed time. What constitutes
the exercise of ordinary business care and prudence must ke
determined by the facts of a particular case., The existence of
"reasonable cause” will be determined on a case by case basis at
the discretion of the department.

(3) Except where otherwise provided by statute or these
rules, "good cause" and "sufficient cause"” ghall he considered
synonymous with "reasonable cause" as defined by these rules,

(4) Except where otherwise provided by statute or by these
rules, "neglect” means the fajlure to exercise ordinary business
care and prudence.

(5) Examples of "reasonable cause" for fajlure to file a
tax return or report or paVv a tax on the date required by stat-
ute by a twxpayer include:
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{a) where it can be substantiated that the return was
mailed in time (whether or not the envelepe bore sufficient
postage) to regach the department of revenue in the normal course
of mails, within the legal period, (if the due date is a Satur-
day, Sunday, or holiday, the following business day 1s within
the legal period);

(b} where it can be substantiated that the delay or failure
was due to erroneous information given the taxpayer by an
enployee of the department of revenue;

{c) where the delay was caused by death or extended serious
1liness of the taxpavyer;

{(d) where the delinquency was caused by the destruction by
fire or other casualty of the taxpayer's place of business or
Lusiness records;

{e) where the texpayer mailed the tax statement or return
and/or the tax payment to the Internal Revenue Service or the
ta¥x collector of another staete on time;

(f) where a taxpayer is unable, for reascns beyond bhis
control, to obtain the records necegssary to determine the amount
of tax due,

(€) The examples stated in subsection (%) are for illustra-
tion only. Cther reasonable causes may exist for failure to
properly and timely file the tax statement or return and pay the
tax. Fach request for waiver or abatement will be considered on
a case by case basis using the following criteria:

{(a) Do the taxpayer's reasons address the penalty and
interest that was assessed?

(b} Does the length of time between the event which was
cited as & reason and the filing or payment date negate the
event's effect?

{c) Could the event that caused the taxpayer's noncompli=-
ance or increased liability have reasonably been anticipated?

(d) Has the raxpayer provided sufficient detail (dates,
relationships) to determine whether he exercised ordinary busi-
nesg care and prudence?

(e) Has the taxpayer documented all pertinent facts?

(f) Could the taxpayer have requested an extension or filed
an amended return®

(7) The following are examples which do not constitute
reasonable cause for abeatement or waiver of penalty and interest
and do demonstrate neglect:

(a} forgetfulness or inadvertence on the part of a taxpay-
er, a taxpayer's employee, a taxpayer's agent, or the taxpayer's
professional tax preparer;

{(b) failure to file because of advice by a professional tax
preparer, attorney, or accountant;

(c) religious, political, or prilosophical opposition to
the tax;

(d) the advent of new tax laws, requlections, or administra-
tive requirements which create complex  problems and
significantly delay the taxpaver in preparing returrs;
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(¢) dinability of a professicnal tax preparer to secure
competent help in sufficient time to cope with the workload;

(f) & failure to secure the proper forms;

(g) the taxpayer started to prepare the return in suffi-
cient taime but finds that because of complicated issues he was
unable to finish the return.

(8) The examples stated in subsection (7) are for illustra-
tion only. Other circumstances may exist which do not consti-
tute reasonable cause for waiver or abatement of penalty and
interest.

{9) Tgnorance of the law does not constitute "reasonable
cause".

(10) 1Inability to pay a tax does not constitute reasonable
cause for failure to file a tax return or statement on time.
AUTH: 2-4-201, 15-1=-201, 15-1-20¢, 15-30-305, 15-31-501,

15-35-122, 15-36-107, 15-37-108, 15-38-107, 15-53-104,
15-54-111, 1&-55-108, 15-56=111, 15-58=106, 15-59-106,
15-59-205, and 15-70-104 MCA; IMP: ?2-4=-201, 15-1-206,
15-30-321, 15-31-502, 15-35-105, 15-36-107, 15-37-108,
15-38-107, 15-583-111, 15-54-1131, 15-55-108, 15-56-111,

15-58-106, 15-59-106, 15-59-205, 15-70-210, and 15-70-330 MCA.

RULE VI HARDSFIP AS "REASONABLE CAUSE" (1) Unless other=-
wise specified by statute or these rules, hardship means econom-
ic hardship. "Economic hardship" means the financial inability
of the taxpayer to pay a tax vhen the tax is due. Economic
hardship alone is not reasonable cause for fallure to file a tax
return or report when that return or report is due by law.
Feonomic hardship will be considered as reasonable cause for
abatement or waiver of a penalty and/or interest only when the
taxpayer demonstrates the economic hardship was due to acts
which were beyond the taxpayer's control and were not capable of
being anticipated or provided for by an ordinary anéd prudent
person,

(2) Fxamples of economic hardship which may ceonstitute
reasonable cause for waiver or abatement of penalties and inter-
est include:

(a) inskility to ray the tax because of an act of God,
natural disaster, or emerdency as declared by the governor or
president;

(b}  inabiliry to pay the tax because property and assets
were seized by a foreign government;

(e) inability tc pay because of seizure of property and
assets by a court of law whep the court action was not due to
acts by the taxpaver;

(@) inability to pay because the taxpayer's assets are
temperarily impeunded or frozen because of a bank failure;

(e} catastrophic medical expenses.

(3) The examples given in subsection (2) are for illustra-
tion ¢nly. Cther circumstances may exist which constitute
economic hardship sufficient to waive or abate penalty and/or
interest.
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(4) Examples of economic hardship which do not constitute
reasconable cause for waiver or sbatement of penalty and interest
include:

fa) inabkility to pay because of z divorce settlement or
maintenance action;

{b) inability to pay because of fire or other 1loss which
the taxpayer could have insured against; or

(¢} lack of funds because of insufficient plavning or fore-
sight.

(5) The examples given in subsection (4) are for illustra-
tion only. Other circumstances may exist which do not consti-
tute economic hardship sufficient to waive or abate penalty or
interest,

(6) Economic hardship will be considered as reascnable

cause for waiver or abatement of penalties and/or interest on
the penalty only when the vaxpayer has tendered full payment of
the tax and interest on the tax., If the taxpayer pays the tax
on a time payment plan, the decisior on whether or not the pen-
alty and/or interest on the penalty will be abated or waived
will not be made until zfter the taxpayer has completed full
payment of the tax and accrued interest on the tax.
AUTH: 2-4-201, 15-1~-201, 15-1-206, 15~30~305, 15=31-501,
15-35-122, 15-36-107, 15-37-108, 15-38-107, 15-53-104,
15-54+111, 15-55-108, 15-56-111, 15-58-106, 15-59-106,
15-59-205, and 15-70-104 MCA; IMP: 2-4-201, 15-1-206,
15-3¢-321, 15-31-502, 15-35-105, 15~-36~-107, 15-37-108,
15-38-107, 15-53~111, 15-54-~111, 15-55-108, 15-56-111,
15-58-106, 15-59-106, 15-59-205, 15-70-210, and 15-70-330 MCA.

RULE VIT PROOF OF REASONARLE CAUSE CR LACK OF NEGLECT (1)
The taxpayer who requests abatement or waiver of penalty and
interest on a tax has the burden of proving to the department
that reasonable cause exists for the failure to timely file the
tax statement and report and/or timely pay the tax. The taxpay-
er also must prove he was not cuilty of neglect when he failed
to timely file the tax statement and report and/or timely pey
the tax.

{2) Unless reasonable cause is apparent in the department's
file or is public knowledge, all requests for waiver or abate-
ment of penalty and interest must be in writing.

(3) The simple statement that "reasonable cause" existed
for the failure to timely file the tax statement or return
and/or to timely pay the tax is never sufficient to receive an
abatement or waiver. All requests for abatement or waiver of
penalty and interest must include the facts which the taxpayer
believes demonstrate reasonable cause and lack ¢f neglect.

AUTH: 2-4-201, 15-1-201, 15~1-206, 15-30-305, 15-31-501,
15-35-122, 15-3€~107, 15~37-108, 15-38-107, 15=53-104,

15-54~111, 15-55-108, 15-56-111, 15-58-106, 15-59-106,
15-59-205, and 15-70-104 MCA; IMP:  2-4-201, 15-1-206,
15-30-321, 15=-31-502, 15~35-105, 15-36-107, 15-37-108,
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18-536-107, 15-53-111, 15-54~-111, 15-~55=108, 15-56-111,
15-5¢-106, 15-59-106, 15-59-205, 15-70-210, and 15-70-330 MCA.

RULE VIIY INTEREST PCCRUING_IQ A COUNTY OR COUNTIES AND
PENALTIES The Department dJdoes not have authority to waive any
penalty or interest which acerues to the benefit of a county or
counties,

RUTF: 2-4-201, 15=1-201, 15-1-206, 18-~30-305, 15-31-801,

15-35-12Z, 15-36-107, 15-37-108, 15-38=-107, 15-53-1064,
15-54-111, }5-55-108, 15-56~111, 15=58-106, 15-59-106,
15-59-705, and 15-70~-104 MCA; MT:  2-4-201, 15-1-20¢,
15-20-321, 15-21-502, 15-35-105, 15=36-107, 15-37-108,
15-38-107, 15-53-111, 15-54-111, 15-55-108, 15-56~111,

15~58~106, 15-59-106, 15-59-205, 15-70~210, and 15-70-330 MCA.

RUIE IX WHEN DECISTON TO WAIVE OR ARATE IS MADE The final
decision to waive or abate penalty and interest will not be made
until the taxpayer tenders full payment of the tax together with
interest on the tax,

AUTH: 2-4-201, 15-1-201, 15=1-~20¢, 15-30-305, 15-31=-501,

15-35-122, 15-36-107, 15~-37-108, 1£8-38-107, 15~53~104,
15-54~-111, 15-55-108, 15-56-111, 15-58-106, 15-59~10C6,
15-59=-205, and 15=-70-104 MCA; IMP: 2-4-201, 15-1-206,
15-30=-321, 15-31-502, 18~35=105, 15-36-107, 15-37-108,
15~38-107, 15-53-111, 15-54-111, 15-55-108, 15-56-111,

15-56-106, 15=59-106, 15-59~205, 15-70-210, and 15-70-330 MCA.

RULE X FAYMENT WITH AN NSF CHECK IS NOT CCNSIDERED A FPAV~-
MENT OF TA¥EE If a check or other type of payment which is
tenderec to pay any tax Gue under Title 15, MCA, is returned by
the bank because of insufficient funds in the taxpayer's account
or the check 1is otherwise dishonored by an operatina bank or
payor, the tax payment is considered void and the taxpayer will
he treated as if no payment had been received by the department.
Cullection of penalty ir this case will be discretionary.

RUTH: 2-4-201, 15=1=201, 15-1=-206, 15-30-305, 15-~31-501,

15-35~122, 15-36~107, 15-37-108, 15-38-1C7, 15-53~104,
15-54-111, 15-55-108, 15-56-111, 15-58-106, 15~59=-106,
15-59-205, and 15-70-104 MCA; IMP: 2-4-201, 15-1~-206,
15-30-321, 15-31=502, 15-35-105, 15-36-107, 15-37-108,
15-38-107, 15-53-111, 15-54-111, 15~55-108, 15-5€¢~111,

15-~58~106, 15-59-106, 15~59-205, 15-70-210, and 15~70-330 NCA,

RULE XI CALCULATION OF TIME PERIODS AND FILING DATES (1)
Except as otherwisze provided by statute or these rules, a "day"
means the normal working day for the department as prescribed by
statute or the rules of the department of administration.

{2} Except as otherwise provided by statute or these rules,
any claim, statement, tremittance, or other document which is
transmitted to the department through the United States mail
shall be deemed filed and received by this State onh the date
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shown by the post office cancellation mark upon the envelope or
other appropriate wrapper containing it. Any claim, statement,
remittance, or other document which is mailed but not received
by the department or where received with a cancellation mark
that is illegible, erroneous, or omitted shall be deemed filed
and received on the date mailed if the sender establishes by
competent evidence that the claim, statement, remittance, or
other document was deposited 1in the United States mail on or
before the date dve for filing. 1In cases of such nonreceipt of
a claim, statement, remittance, or other document, the sender
must file with the state a duplicate within 30 calendar days
after written notification is given to the sender by the depart-
ment of its nonreceipt of such ¢laim, statement, remittance, cor
other document.

(3) TIf any claim, statement, remittance, or other document
is sent by United States registered mail, certified mail, or
certatficate of rmwrailing, a record authenticated by the United
States post office of such reugistraticn, certificetion, or cer-
tificate shall be considered competent cvidence that the report,
claim, taxXx return, statement, remittance, or other document was
mailed to the addressee, and the date of registration, certifi-
cation, cr certificave shall be deemed the postmarked date.

(4) 1If the date for filing any claim, statement, remit-
tance, or other document fallg upor a Saturday, Sunday, or legal
heliday, the filing shall be considered timely i done on the
next business day. Such reports shall he considered filed or
received on the date or as provided by law,

(5) Meil with no legible postmark but received within 3
days after the date for filing may bke deemed received on the
filing date.

AUTH: 2-4-201, 15-1-201, 15-1-206, 15-30=-305, 15-31-501,

15-35-122, 15~36-107, 15-37-108, 15-38-107, 15-53=104,
15-54-111, j&-55-108, 15-56-111, 15-52-106, 15-52-106,
15-59-205, and 15-70-104 MCA; IMp: 2-4-201, 15-1-206,
15-30-321, 15-31-50C2, 15-35-105, 15-36-107, 15-37~108,
15-38-107, 15-53-111, 15-54-111, 15-55-108, E=06~111,

15-58-106, 15-59-106, 15-59~-205, 15~70-210, and 15-70-330 MCA.

RULE XII A TAX WILL NOT RE WAIVED The department shall not
waive & duly assessed tax.
AUTH: 2-4=-201, 15-1-201, 15-1-~206, 15-30-305, 15-31~501,
15-35-122, 15=36=107, 15-37-108, 15-38-107, 15-53-104,
15-54-111, 15~55=108, 15-56-111, 15=-5¢-106, 15-59-106,
15-59-20%, and 15-70~104 MCA; IMP: 2-4-201, 15-1-206,
15-30-321, 15-31=-502, 15-35-105, 15-36-107, 15-37-108,
15-38-107, 15=-53=-111, 15~-54-111, 15=-55=108, 15-56~-111,
15-58=106, 15-59-106, 15-59-205, 15-70-210, and 15-70-330 MC2,

BULE XIIT WAIYER FOR EXTRAQRDTINARY CIRCUMSTANCES AND TN
THE INTEREST GOF THE JUST AND EFFICTENT FNFORCEMENT OF_THE LAW
Except as otherwise provided by statute, the director or the
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deputy director for operations may, in their discretion waive a
penalty and anterest when the taxpayer demonstrates extraordi-
nary circumstances which justify the waiver of the penalty znd
interest for the just and efficient enforcement of the law.

AUTH: 2-4-201, 15%1-201, 15-1-206, 15=-30=-305, 15=31=501,
15-35-122, 15-3€-107, 15-37-108, 15~38~107, 15-53=104,

15-54-111, 15-55-108, 15-56-111, 15-58-106, 15-59~106,
15-59-205, and 15-70-104 MCA; IMP: 2-4-201, 15-1-206,
15~30~321, 15-31-502, 15-35-105, 15-36~107, 15-37-108,

15-38~107, 15-53-111, 15-54-111, 15-55-108, 15-56-111,
15-58~106, 15-59-106, 15-59-205, 15-70-210, and 15-70-330 MCA.

RULE XIV APPLICATION OF § 15-1-206(1) , MCA. (1} Except
for the individual income tax provided for in Title 15, chapter
30, MCA, and except as provided for in subsection (2) of this
rule, 15-1-206(1), MCA, will not be applied to a penalty and
interest due because a taxpayver failed to file a tax return or
statement or failed to pay any tax on time,

(2} Section 15-1-206(1), MCa, applies only to the first
time a taxpayer files a late tax statement or return and/or pays
the tax due late under Title 15, chapter 70, MCA, (motor fuel
taxes) or under Title 15, chapter 30, part 2, MCA (withbolding
tax). Upoun &ny second or subsequent late filings and/or pay-
ments, the peralty and interest due will be waived only upon a
showing of reasonable cause for the late filing and/or payment
by the taxpayer,

AUTH: 2-4-201, 15-1-201, 15-1-206, 15-30-305, 15-31-501,
15-35-122, 15-36-107, 15-37-108, 15-38-107, 15-53-104,

15-54-111, 15«55~108, 15-56~111, 15+58-106, 15-59-~106,
15-59~-205, and 15~70-104 MCA; IMP: 2-4-201, 15-1-206,
15-30-321, 15-31-502, 15-356-105, 15~-36-107, 15-37-108,
15~38-107, 15~52~111, 15~54-111, 15«55-108, 15~56~111,

15-52-106, 15-5%-106, 15-59-205, 15-70-210, and 15-70-330 MCA.

3. These prorcsed rules are designed to implement the vari-
ous provisicns in Title 15, MCA, that allow the Department toc
waive or abate penalty and interest when the taxpaver demon-
strates "reasonable cause" for the late filing of a tax return
or payment of a tax or falls within the provisions of
§ 15=1-206(1), MCA. The proposed rules, as much as possible,
provide for uniform treatment of similarly situated taxpayers
while providing for treatment of each individual taxpayer based
on the individual situation of the taxpayer. Under the proposed
rules, the taxpayers will be treated similarly by each division
of the Department of Revenue. These rules are necessary for the
purpose of ensuring equitable treatment and to ensure that tax-
payers know how they will be treated when they mail a tax return
or pay & tax late. Section 2-4-2(C1, MCA, requires these prac-
tices of the Department be adopted as rules.

4, Interested parties may submit thelr date, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also ke submitted to:
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2rnn Kenny

Department of Revenue

Legal Divieion

Mitchel]l Buiiding

Helera, Montana 59620
no later than Decenmber 28, 1984,

5. Barbara L. Bozman-Moss, Adency Legal Services, Depart-
merit cof Justice, hL&s been designated to preside over and conduct
the licaring.

6. The authority o¢f the Department to make the proposed
adopticns is based on §§ 2-4-201, 15-1-201, 15-1-206, 15-30-30%,
15-31-501, 15-35-122, 15-36~107, 18-37-108, 15-38«107,
15-53-104, 15-54-111, 15-55=108, 15-56-111, 15-58-1G¢,
15-59-108, 15-59-205, &nd 15=-70-104 MCA; and the rules implement
§§ 15-1-206, 15-30-321, 15=31-502, 15-35-105, 15=-3¢-107,
15-37-108, 15-~38=107, 15-53-111, 15-54-111, 15-55-108,
15-5€-111, 15-58-106, 15-59-106, 15-59~205, 15-70-210, and

15-70-330 MCA,
% \Jé’/fv{h/

FLLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 11/19/84
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BEFCPF THE DFPARTMENT OF REVENUF
CF TEE STATE OF MCNTANA

IN THE MATTER QF THE REPEAL
of Rules 42.12.112,
42.12.201, 42.12.311; the
AMENDMENT of Rules 4z,12.101
through 42,12.103, 42,12.111
42,12.121, 42.172.123 through
42,12.128, 42.12.141 through
42.12.143 relating to license
applications; the AMENDMENT
of Rules 42.12,202,
42,112,204, 42,12,206,
42,112,221, and 42,12,222
relating to license transfer

) NOTTCE QF PUBLIC KEARING on
)
)
)
)
)
)
)
)
)
)
)
)
suspension, and revocation; )
)
)
)
)
)
)
)
)
)
)
)
)

the General Pevision of
Chapter 12 relating to liquor
division licenses and permits.

the AMENDMENT ¢f Rules
42.12.301 through 42.12.306,
42,12,312, and 42.12.323
releting to special licenses
and permits; the ADOIFTION of
NEW RULES 1 (42.12,114) 1I
(42.12,131), and IIT
(42.12.144) relating to
licensing, IV (42.12.207)
relating tc conditional
appiovval of applications,

and V (42.12,208) relating to
temporary authority. }

TC: All Interested Persons:

1. On December 19, 1984, at 1:30 p.w., a public hearing
will be held in Room C-209 of the Cocgswell Building, corner of
Broadway and Sunders Streets, at Helena, Montana, to consider
the general revision of Chapter 12 relating to liguor division
licenses and permits.

2. The Department proposes to repeal rule 42.12.117 relat-
ing to additicnal fees for a census, rule 42,172,201 relating to
the &assignment or transfer of licenses, and rule 47,12.311
relating to passenger carrier licenses, The rules as proposed
to be repealed may be found respectively on pages 42-1211,
42-1241, and 42~1271 ¢f the Administrative Rules of Montana,

3, The rules as proposed tu be amended and adopted provide
as follows:

42.12,101 APPLICATION FOR LICENSE (1} All applications
for licenses to sell 3Iiquer eo¥ beer alcoholic beverages at
retail or wholesale must be made to the ilquor division of the
department upon forms supplied by the department liquor divi-
sion.
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(2) B2Applications for licenses shall be in the names of all
persons financially interested or to be financially interested
in the business to be conducted pursuent cherete , The name
names of all such persons shall appear on sueh the licenses. A
The disgualification of any one or more eof sueh persems appli-
cants to hold sueh liecenses shail disgqueiify the license dis-

ualifies all thereof .
{3) The term "financial interest" means a direct financial

sharing_in _the profits, the losses, or the Tiabliities incurred
through the dalily operation of the business conducted under the
alcohglic beverage license.

AUTH: 16=1=-303 MCA; IMP: 16-4-404 MCA.

42.12.102 SUPPORTING DOCUMENTATION -- NONURBAN BOEARES
PUBLIC CONVENTIENCE AND NECESSITY (1) Applications for aii-
beverage ov¥ beer retail alcoholic beverages licenses fer use at
premises situated outside of any inecrperated eity er ineerpe-
rated town and eutside the area within & distance of 5 miies
from the corporate limits chereof or for use at promises situpe-
ed within any unincorperated town; sheil must be supported by
evidence of public convenience and necessity. Supporting evi-
dence {whieh may be im the ferm of affidavits} that the fasuanee
of the Iitcense appiied for ig regquired by publie eenvenience and

necessityr when applying for:
{a) & mnew retajil all-beverages license including a

16-4-204, MCA, all-beverages license;

(b} a new resort retall all-beverages license; or

{¢) a new retail on-premises beer license for use at_a
premises situated more than five miles from the nhearest corpo-
rate city boundaries.

2 Evidence may include:

a written statements outlining the applicant's plans for
the facility; the type of service to be offered; the clientele
to be served; characteristics of the general area in which
the premises will be located; area growth patterns and poten-
tial; traffic patterns; types of current and possible
businesses the area suppGrts; and other information the appli-
cant deems appropriate to support the application;

(b)  exhibits, drawings, or plats; and

(c) petitions from interested parties or potential custom-
ers supporting the application.

AUTH: 16-1-303 MCA; IMF: 16~4=~1C5 and 16-4-203 MCA,

42.12.103 SUPPORTING DOCUMENTATION -- CORPORATE APPLICANTS
(1} A corporate applicaticn shall be aeceompanied by list:

(a) @& svwern stotement showing the names of all the owners
of att the issued stock; ef sueh corperatien; tegether with

(b) the amount of stock owned by each stockholder; and

{e) the residence addresses of saéd ewnersy er all stock-
holders.
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(2) In the case of @ corporation whose stock is listed on a
national exchange, supporting documentation shall include a
sworn statement shewing the nemes of the prineipad identifying
all directors and officers of the corporation 7 tegether with =a
copy of the mest reeent mampusl veporet of ehe corperation,

AUTH: 16-1=-303 MCA; IMP: 16-4-205 and 16-4=401 MCa,

42.,12.111 APPLICATION PROCESSING FEES (1) The following
are the fees to be charged fcr processing applications for new
licenses:

Ali-beverage All—beVerages license (including veterans'

or fraternal). . . . - N o1
Catering endorsement (for use with existing

ati-beverage all-beversges license)., . . + » + . + » - §$ 50
Ati-beverage All-beverages license with

catering endorsement (when applied for concurrently) . $100

Retail gn-premises beer license fincludinq veterans'

or fraternal . . . PR . . $100
Wine amendment (for use with existlnq n-gremise
retail beer license) . . . . . . . e+ s s s e« s+ . 550

Retail en-premises beer license and w1ne amendment
(when applied for concurrently). . « = o« « + . = « « o 5100

Retail off~premises beer license feor

eff-premises consumptien. . . . . e e s+ e . o« . . S100

Retail off-premises table wine 1icenee

for off-premises consumption . . . $100

Retail off-premises beer and table wine license (when applied
for concurrently fer off-premisea eonsumpeien, $100

Wholesale beer ¥1cense e s s e e s e e e e e

.

e x e = $100
Wholesale beer sub-warehouse license . . . . . . . . . § 5O
Wholesuale table wine license . . . . . . . . +. . . . . 85100
Wholesale table wine sub-warehouse . . . . . . . . . . $ 50
Wholesale beer and table wine license, . . . . ., . . . £100
Brewer's license . . . . e e e e s s s e« . . 8100
Resort aii-beverage all- beverages ]1cense. e s e o« « $100
Resert retail beer ifcense - 7 = v v T v T ¥ ¥y v ¥ ¥ v 5360

(2) The processing fee for determination of resort area
ahaii be is $250.

(3) The processing fee for the transfer of any license
issued by the department sheii ke is $100.

() when appiying for e new licensey the The applicable
license fee and appiieabie processing fee mwust accompany ¢he
eppiieation all applications. Fhe precessing fee for an appii-
eatien for eranafer of a license must be vremitted ne the time of
appiteationr Processing fees are not refundable.

(5) The processing fee for registration te ship table wine
to iicensed whoiesalters of a winery or table wine importer, as
provided for in ARM 42,13,401, Is §75,

MAR Notice No, 42-2-279 22-11/29/84



-1715-

{6} Fees for addition or deletiou of a mertagace, security
interest, or lien are set forth ir ARM 42.12.205 and fees for
the registration of 1liquor agents are set forth in ARM
42.11.214, und are not ineluded $n this schedule

{(7) The application processing fee for addition of driveup
window is_S50.

AUTH: 16-1-303 MCR; TMP: 1€-1-302 and 16-1-303 MCA,

42,12,121 PROCESSING OF APPLICATION (1) Upon receipt of
an application for & license to sell itquer er besr at retatl
alcoholic beverages, the department wi*} shall make a thorough
investigation as to the gqualifications of the applicant and the
sujtabilaty of the premises proposed for esrrying en sueh retadl
buséness licensing. If, upon such investigation, it appears
that the applicant is qualified under the law and that the pren-
ises are suitable for emyrrying on sueh retsii business licensging
under the laws of the state and the rules and reguiatiens of the
depsrtrent, the department wiii shall issue the Llicense er
tteenses if all other requirements of the }aws law and these
rules and reguietiems are fulfilled.

(2) ZIn @i} eases where an appiication has been filed with
the depearement €eor p license to ssil aicoholie beveranges ae
retatd or te eransfer such lieensey the department skali heid a
hearing pursuant eo 16-4-2877; MGAs

433 The department will congider the same matters and
cenditions on application for renewal of license as for the
original application.

AUTH: 16-1-303 MCA; IMP: 16-4-~402 MCA,.

42.12.,123 CONDUCT OF OTHER ACTIVITIES ON PREMISES (1) No
licenses {exeept ofé-premise bPeer Iiecenses} will be issuea eeov-
eritng for premises where:

(a)  any cther business is conducted unless the ali-beverage
or beer alcoholic beverages business is conducted separate and
apart from the other business and the facilities and eguipment
of the premises licensed to sell idequer or beer alcoholic bever-

ages can be eempletety closed off from the other business during
the time prescribed by 16=3-304, MCA, for closing of the premLs—
es licensed to sell alcoholic beverages- or

(B7  any gqamhling activities llcensed under Mcntana law are
conducted unless the facilities and equipment of the premises
licensed to sell liguer or beer alccoholic beverages can be eem-
pietedy closed off from the gambling activitles during the time
prescribed by ¢he Aicoholie Beverage Code 16-3-304, MCA, for
closing of the premises licensed to sell iiquer or Eeer alcohol—
ic beverages.

{2) For the purposes of this regulstien rule, the words

"closed off" means mean to absolutely elose the Fromé; sidesy
anéd veayr of that pawe of restrict persons from gain1ng access to
any alcoholic beverages located in a room or service area which
is used for the purpose of eelling or serving alcoholic
beverages.

22-11/29/84 MAR Notice No. 42-2-279



-1716~

AUTH: 1€=-1-303 MCR; IMP: 16=-1-203 and 16-3-305 MCA.

42.12.124 PEJECTION OF APPLICATICN BECAUSE OF NUMBER OF
EYISTING LICENSES (1} An application shall be returned to the
epplicant with sn explanation that the license or transfer
applied for cannot legally be allcwed by the department when an
appiication is made for:

(a) the issuance ¢f an aii-beverage on-premises consumption
alcoholic beverages license or retail beer tieense for premises
located within any incorporated city or stneerporated town or
within a distance of 5 miles from the corporate limits or bound-
aries of sueh aun incorporated c¢ity or town and where the number
of licenses of each class already ef issuwe issued for sueh the
area is equal to or exceeds the limitaetions specified ~1in
16-4-105 and 16-4-201, MCA 7 se thut the department could net
tegaily isave ehe iteense appiied feyr ; or

(b) the transfer of arn eii-beveruge er beer on-premises
consumption alg¢oholic beverages license under sueh these circum-
stances &8 could not be approved under the requirements of the
law.

(2) 1In each sueh case described in (1), no notice of appli-
cation for the issuance or transfer of an a3i-beverage on-
prenises consumption alcoholic beverages license shall “he
published under the provisions of 16-4-207, MChA.

AUTH: 16-1-3G3 MCA; IMP: 1€-4~105, 16-4-201, 16-4-Z04, and
16-4-405 MCa,

42,12,125 CCMBINED AREA QUOTAS (1) 1If the corporate
boundaries of two or more incorporsted cities or towns are with-
in 5 miles of e&ch other, the total number of reeatd aii-
baversge wund Beer on-premises consumption alcoholic beverages
licenses that may be issued shall be cetermined on the basis of
their combined populatious. The purpose of this provision is to
allow the aggregation of the populations of adjacent cities and
t¢ determine the quota oi the entire populated arce.

(2) 1In order to combine populations both cities and towns
must be incorporated and their respective corporate Iimits must
be within 5 miles of each other at the nearest point., Tf these
requirements are met the populations of both municipalities are
to be combined and the total population figures vused to deter-
mine the number of retatl ali-beverage and beer cn-premises
consumption alcoholic beverages licenses available under the
quota.

RUTH: 16-1-303 MCA; IMP: 16-4-105 and 16-4-201 MCA,

42.12.126 OFF=-PREMISE SALE OF BEER (1) Remains the same.

(2 For the purpcses of this reguimeiom rule, a "bona fide
grocery store” shaii ke defined as means a retall establishment
where a variety of articles of staple foodstuffs, including
meats, vegetables, fruits, bakery itemgs, preduece; and dairy
products, ané household supplies are sold for consumption off
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the premises. A retail inventory of approximately $3,000 divid-

ed proportionately among the requlred groups will nguseg_as a
fies as

basig for determining whether an establishment qual a

Pbona_fide_grocery store®.
AUTH: 16-1-302 MCBR; TMP: 16-4-105 MCRA,

42.12,127 WINE LICENSE AMENDMENT (1) and (2) vremain the
same.,

(2) It shall be lawful for a retailer holding a beer snd
wine license to <cell and serve wine either on draught, er in
bottles, or in cans to he consumed on or off the premises.
AUTH: 16-1-303 MCA; IMP: 16-4-1CEF MCA.

42,12.128 CATERING ENDORSEMENT (1) 2ny ali-beverage all-
beverages licensee, having obtained a catering endorsement under
the provisions of 16=-4-204, MCA, is authorized to sell alcoholic
beverages to persons attending a special event upon premises not
otherwise licensed. Only the licensee or the licensee's employ~
ees are authorized to sell and serve alcoholic beverages at the

speclal event,
{2) For purposes of this section, a "special event" may be
defined s means any occasion including but not limited to pic-

nics, fairs, conventions, receptions, civic or community enter-

prises, or sporting events lasting one or more consecutive days.
(3) Remains the same.

AUTH: 16~1-303 MCA; IMP: 16-4-204 MCA,

42.12,141 CORPORATE LICENSES No aii-beverage alcoholic
beverages license shall be Issued to a Montana corporation
unless the following requirements are met:

(1) The corporation was organized and has existed as &
Montana corporation or has been authorized to do business in
Montana for at least 30 days prior to making application for an
ali~peverage alcohoulic beverages license.

(2) A mejerity of the issued ateek of said cerpovation is
ownad by persens who are otherwise guaiified to heid am oii-
beverage iieenses The corporate application must be accompanied
by a copy of the ccrporation's certificate of incorporation
issued by the secretary of state,

AUTH: 16-1-~303 MCA; IMP: 16-4-401 MCA.

42.12.142 CHANCE IN CORPORATE STRUCTURE (1) In &1l eases
where When a eorpeorate license has been issued by the department
to a corporate applicant on the basis of an application accompa-
nied by a statement as provided in ARM 42.12,103, the corpora-
tion must immeciately upen provide written notice to the liquor
division of any substantial chenge 1n the direetors; efficers;
director's, cfricer's, or majority steskheiders of stockholder's
interests in the corporation 7 said esrperatien shail netify the
department in writing of such change,

AUTH: 16-1-303 MCA; IMP: 16~-4-205 and 16-4-401 MCA.
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42,172,143 RESTRICTION ON INTEREST IN OTHER LICENSES (1)
Any perseon owning stock iIn a corporation which heids owns an
all-beverage or wholesalte beer all-beverages 1license er eany
member of seeh persenls immediate famiiy shaii is not be cuali-
fied to kave own an interest, either as owner, partner, or
stockholder, In another aii-bevewage or all- -beverages, wholecsale
beer, or table wine distributor's license.

(2) Any person owning stock in a corporation which owns a
wholesale beer license is not qualified to own an interest,
either as owner partner, or stockholder in another whclesale
beer or retail alcoholic beverages license,

(3) Any person owning stock in a corporation which owns
a table wine distributor's license igs not qualified to own_ an
interest, either as owner, partner, or stockhoider ih anhother
table wine distributor’s license or retail alcoholic beverages
license.

AUTH: 16-1-303 MCA; IMP: 16-4~205 and 16~4-401 MCA.

42.12.202 TRANSFERS WITFIN COMBINED AREAS <3 Ati-
beverage and beer On-premises consumption retail licenses issued
within a combined area, as provided for in ARM 42.12.125, as
well as within the a distance of & miles from the corporate
boundaries of each municipality, may be transferred to any point
withan the corporate limits of both municipalities and the area
within 5 miles of their corporate limits,.

AUTH: 16-~1-303 MCA; IMP: 16-4~105 and 16-4-201 MCA.

42,12,204 TREATMENT OF LICENSE OF DECEASED LICENSEE (1)
Atl-beverage and retai: kmeer Alcoholic beverages licenses may be
transferred to the eseecurer or administrater personal represen-
tative of the estate of any deceased licensee vhen asuech
estute econsist in whole or in pavrt of the business teo whieh &t
¢s appiieablie under in accordance with appropriate probate pro-
ceedings. In all such cases a ceitified copy of letters testa-
mentary or of administration sha}: must be filed with the
department liquor division. and with +the stste liguor seore
requiariy serving the establiishment of such deceased iieensee
and a A certified copy of the decree of distribution ef said or
order of settlement affecting the license er prebate eorder and
confirming  the saie transfer of the same license must alse
filed with the department IIguor division in “connection with amy
appiteation for the transfer of Tmeatd the e license to the distrib-
utee or purchaser. thereof
Fhe guatifications of sueh The distributee or purchaser te held
of an aii-beverage or bee¥ alcoholic beverages license must be
appreved by the department; as fn aii ether eases; comply with
all licensing criteria before the transfer of sueh the 1icenses
1icense shait will be =ffected approved by the liquor division.

(ZY If an etli-beversge er retm:tl beer alcoholic beverages
license is5 registered 3Foinely 4 the name of owned §¥ jo%nt
tenants with right of survivorship, it may be reissue n the
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name of the surviving joint tenant or tenants, upon presentation
of proot of death of the ether decedent joint tenant or tenants
and satisfactory evidence of payment Gf inheritance taxes owing
by reasen of sueh as a result of the death. In all other cases,
whether licenses are regIstereE’Ir eo-ownerakip or otherwises
upon the death of a registered licensee it shell ke it necessary
to preeeas eransfer prececdings apply for transfer of ownership
of ‘the license as provided by the sppiicabie previsiens of the
Mentana Alcohsiie Beversge €ode 16-4-204 and 16-4-404, MCA.
AUTH: 16-1-303 MCA; IMP: 16-4-204 MCA,

42,12.,206 PROHIBITION ON LEASING OF LICENSE {1} A licunse
issued under the provisions of the Alecheide Beversge €ode Title
1€, chapter 4, parts 1 through 5, MCA, is a privilege personal
to the licensee, and in no case shall ssid iiecense be lemsed by
the licensee lease the Iiecneee license tu any other person.
However,; such iicense may be transferred ¢e another person sub-
ject o the eransfer previsiens ef 16-4-204; MEA; only with the
upprovat and econsent of the departments

(2) Publicly owned golf course beer and wine licenses and
airport all-beverages licenses_are excepted_ from this rule.
AUTH: 16-1-303 MCA; IMP: 16-4-109, 16=4-204, and 16-4-208 MCA.

42.12,221 PENALTIES FOR VIQLATION OF RULES OR STATUTES Fhe
ticenne of ircenses of 4 iteensees moyy; after netice ond hearimg;
be revoked or at the discretien of the department; suspended feor
& perzod net ernceecding 96 days; or the iiecnsee may be repri-
manded eor subjeeted o & eivil penaley net te exceed 375065
subjeet te the opportunity for a bearing under the Mentane
Administrative Proceadure Acts

(1)  upen ehe £iling with the department of: Licenses may be
suspended or revoked and licengees may be reprimanded or
assessed a civil penalty in accordance with 16-4-406, MCA, when:

(a) the departnent receives:

fi) a certified copy (or other credible evidence) of any
judgment or conviction of any sueh licensee or his agent, ser-
vant, or employee for any violstion of any criminal law cr ordi-
nence of the United States, or ef the state of Mountana or of
any Montana gounty, city, or town, relating to alcoholic bever-
ages; or

(ii) & cextified copy of the record (or other credible
evidence) of the forfeiture by any licensee or his agent, ser-
vant, or enployee of bond to appezr to answer charges of viclat-
iny any sueh law or ordinance relating to alccoholic beverages;

42+ (b) +£€ the department, after investigation, shaii heve
has reasonable cause to believe that any licensee¢ has violated
aRy of the provisions of these rules.
AUTH: 16-1-3C3 MCA; IMP: 16-3-301, 16-4-406, 16-~6-305, and
16-6-314 MCA,
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42.12.222 PROCEDURE UPON REVOCATICN OR SUSPENSION OF
LICENSE (1) When any alcecbolic beverages license, either ati-
beverage ey buev,; is suspended or ravored Ly the department, the
acministrator of the liqucr division shall cause a a%em notice
to be posted on the inside of the licensed premises QremIse of
sueh licunsee; preferably en & windew giass eor deer glass i€
evattabler; s0  that setd edgm the notice can be seen from the
cuteide, stating that sweh the license has been suspended or
revoked. and giving the The notice must identify the number of
the ljcense, the name of the licensee, the reason for the sus-
pension or revocaticn, and eime the Eerlod of suspension. Seaid
The notice shet? must be dated end & signed Fy the administrator
of the liquor division. 6Ee#d The notice sbai? must be posted at
all times during the period of subpension. ond &m In the case of
& revocation, the potice shmil must be posted on the premises
Tor a period cf TO days, If setd the notice is removed or
caused tc be temoved by matd the licensee or any employee of
said the licensee during a period of suspension, said the
license shall be permanently revoked and said the licensee shazl
must be su notified in writine at the time ef the posting of
satd notice is posted. The license or licenses suspended vhedd
will be held by the department during the period of suspension.
AUTH: 16~-1-302 MCA; IMP: 16-1-303 and 16-4-406 MCA.

42.12.301 RESORT_LICENSEE (1) The issuance of resort
eli-beversge all-beverages licenses pursuant to 16-4-201, MCZ,
shaitt be is governec by all other applicakle provisions cof the
Aleohoiie B Beverage €ode Title 1€, MCA, and the rules and reguia-
tions of the department net Ineerszatent therewieh .

(2) A resort area, as determined by the departwent, shali
inetude includes establishments whose business and operation is
designed to attract and accommodate visitors to the a recrea-
tional development 3 . and saté The primary purpoge of the
recreational development sheil met huve as & primcry porpese
must not be the sale of alcoholic beverages. Inm chis respuese
the The department shall ccnsider economic factors in  the
approval of a proposed "resort area" and whether said the recre-
ational development is designed to stimulate and promote the
recreatiohal and sporting industry,

AUTH: 16-1-303 MCA; IMP: 16-4~2C1 and 16-4-202 MCA.

42.12,302  TERMINOLOGY (1) Fhe term “reser+ "Resort area"
ashall mean means a location or site in Montana comprising a
minimum of 15 contiguous acres where there s situaced s recrea-
tional development, either proposed or existing, whieh hes the
is located, The primary purpose of previding te the gemerel
pubiie tﬁe resort area must be to provide a suitable location
and the necessary facilities wherw persems the genersl public
may engage in recreational or sporting actIvity. Sai The
resort development sheit may not ocualify as & resort area until
it has been duviy and properiy approved as such by the
department.
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(2) Phe term Ymperuevurel shaii mean "Structure” means vhe
construction of an areificinily butis up ebjeet whiekh ia ecom-
pesed of parets er jeined together in seme definite manner end
sheaii imeiude the buildings and facilities constructed within
the recreational development to house the overnight ledging,
food and &alcoholic beverage service accommodations, and/or
facilities cornstructed for use in recreational or sporting
activity.

AUTH: 16-1-303 MCA; IMP: 16-4-201 and 16-4-202 MCA.

42.12.303  VALUATION CERTIFICATE (1) At the time of Fii-
i¢ng When the proposed resort area plat is filed with the depare-
ment liguor division, an appraisal must also be prepared and
filed by the resort developer which containg a detailed analysis
of the current actual valuaticn of:

(a) the real property within the proposed resort area; znd

(b the structure or structures within the proposed resort
area.

(2) h ecereificate by the resore develeper in substeneially
the following fovm muse be uteached to the appratasis
3 _4nuame} 7 of {piacel ¥
7 de eeveify that I have appratsed the
akeve-described preperey eon _ 7 and that the
abeve appraisal is in my opinien an accurate evaiuvution and erue
represencation thereof; and ecorveestiy shows the date upon which
¥ based my opintens

__fotemature)
The resort developer shall also submit a_ sworn statement or
affidavit from the appraiser attesting to the accuracy and
truthfulness of the appraisal valuation.

(3) The department #a may, at its discretion may , at any
time prior to its final decision upen an applicatien for approv-
a3 of concernin a resort area determination, regquest that an
appraisal be made of the prcposed resort development by a quali-
fied appraiser of its cwn choice, 7 end the The cost thereof of
the appraisal shall be paid by the applicant.”

AUTH: 16-1-303 MCA; IMP: 16-4-201 and 16-4-202 MCA.

42.12.304 PLAT VERIFICATION (1) At the eime of filting
When the proposed rescrt area plat is filed with the departmene
sazd liquor division, the piat must contain a legal description
and show the boundary lines of the proposed resort area and the
location of buildings and other improvements.

(2) A vertficaeion by the The resort developer tn substen-
tiaiiy the foiltowing form must ke attached te the drewings shall
submit a sworn statement or affidavit sttesting tec the accuracy
and truthfulness of the plat.

state of
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Eaunty of

7 beting duly avwerny deposcs and sayas

Fhat ke itz the {resore developer or iamdevnerd 7
deveribed in the above appitecatienipiat fiied for approval of a
resert areasr that he has recd the foregeing and knows the con-
tents thereaf; and that the same ¢s true of h__ knewledges
exeept as te the mattews which are therein states en information
or beitef; and as to these mutters; _he believes to be eruer

Submeribed and sworm to before me
ehis day of ¥
s 5

Netary Pubifc for the State of

Residing ate
My cemmission expires

AUTH: 16-1-303 MCA; IMP: 16-4-201 and 16-4~202 MCA.

42.1?2.305 REQUIRED ACCOMMODATICNS (1) A resort area shei}
rmust have restaurant accommodations with a seating capacity at
tables for mee iese ¢han at least 100 persons at one time 3 .
and any 4ndividual restaurant estsbiishment or An agglicant
seeking a resort all-beverages license for an establishment
serving only alcoholic beverages whieh shaii be tieensed pursy-
ant to these rutes shail must have a seating capacity at tableés
for mee tews ehen at least 30 persons at one time.

(2) "Restaurant" ashel} mean means a place which is reqular-
ly and 1in a hona fide manner used and kept open for the serving
of meals to guests for compensation and which has suitable
facilities eeonneeted therewdth for cooking and serving ean
assortment of foods and meals commonly ordered at various hours
of the day.

€2 (3) A resort areas sha}i must have rentable accommoda-
tionsy wWhevein where, in consideration of payment, overnight
lodging is habitually furnished to quests, and wherein are
teeated The lodging facilities must contain at least 25 ade-
quately furnished end eomplekely separate sleeping rooms with
aduquute ¢oitet bathroom facilities and with suffieient beds to
accommodate met less than at least 50 persons at one time. ené
where persens may apply fer and receive overnight seccommedatiens

AUTH: 16-1-303 MCA; IMP: 16-4~201 and 16-4-202 MCA,

42.12.306 FINANCIAL RESPONSIBILITY (1) At the eime When
an application for apprevai determination of a resort area is
filed with the deparemene ligquor division, the applicant shali
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must be prepared to expiminy te the satisfaction of the depare-
menty provide information relating to:

(a} the overall plan for the recreational developrent, ané

1b) the financial condition, experience, and hame and
cddress of the resort developer and operators of proposed estab-
lishmente within the resort area ; as well as ; and

lc) any additional information the department may request.
refaksve te prospective empiovess or amy sther perssn or persons
e be eomneeted with the eperation ¢f a prepesed recreatieonsi
devetopment
AUTH: 16-1-303 MCA; TMP: 16-4-201 and 16-4-202 MCA,

42,12.312 LIQUOR MANUFACTURER'S LICENSE (1) Any person or
corporation, &uiy licensed se to operate under the provisions of
the laws of the United States, may apply to the department for a
license to engage in the manufacture of liguor in the state of
Montana, and shaii pay wieh the The spplication e must be
accompanied by a £600 license fee, theresafter payable annuaiiys
the sum ef 5686 to be pajd annually upon renewal of the license.
The applicant shal] submit satisfactory evidence of good moral
character and shai} aise submit evidence +that he is qualified
to engage in such eperation operate under the laws of the United
States,

{2) If the department is satisfied frem sueh appiieation or
ovherwise that the applicant is qualified as herein previded ,
it sheii may issue a license to sueh perseny which iieense shaii
must, at all times, be prominently displayed in the applicant's
place of business. If the department finds that the @applicant
is not qualified, no license shaii will be grented issued and
the license fee shall be returned.

(2) The term "manufacture" includes distillation, rectifi-
cation, bottling, and processing, as cefined under the provi-
slons of the laws of the United States.

AUTH: 16-1~303 MCA; IMP: 16~1-201 MCA,

42,12.323 PERMISSIBLE AND PROHIRITED ACTIVITIES (1) A
special permit issue@ pursuant to 16-4-301(1}, MCA, shell enti-
tie entitles the holder thereef to sell and de}iver serve beer
and/or table wine at retail only at a booth, er stand, or other
fixed place of business within the exhibition enclosure men-
tioned 4¢n said section and ne described in the application. 2
holder of any such permit, or his agents or employees shait may
not hawk beer in any grandstand, bleacher, or other thas at sueh
¥Ixed pince of businmess area. Sale, service, and consumption of
beer and/or table wine under & special permit is to be confined
unly to specified premises or designated aress approved by the
division. A_special permit is required for each separate bcoth
cr_stand located within the exhibition enclosure. A separate
fee must be submitted for each booth or stand,

{2} Special permits 1ssueG under 16-4~301(2), MCA, shail
entitle the holder to sell and deisver serve liguor, andfer
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beer, and/or vable wine at retail only within the hall or build-
ing mentioned described in saéd seection and mo the application.
A holder of any sueh a special permat, er his agents s Or employ-
€vs shadd may not sell Tiquor, undfer beer, and/or table wine to
sty persons cther than the members of the permittee Grganization
and their bona fide guests. Where posts of patiocnslly chartered
veterans _organizations or lodges of a recognized national fra-
ternal organization do not own or maintain a permanent post,
lodge building, or hall, the department may issue a special
permit to the organization for use at premises where the post or
lodge  regularly meets to conduct its meetings or community
related events,

(3) Beer wholesalers and table wine distributors shall not:

(a) allow holders uf special permits to sell beer and/or
table wine from a truck, van, or other vehicle owned By the
wholesaler;:

(b} allow their employees to assist the permittee in the
sale of beer and/or table wine: or

(c) sell beer to a permittee on a consignment basis 3 e .

4d}--payy; in whele or &m part; feor any advertising or preme-
tional fees for or on buhalf of the permicvear
AUTH: 16=1-303 MCA; IMP: 16-4-301 MCA.

RULE I (42,12.114) LICENSE FEFS NWNew licenses issued are
assessed & yeariy an appual license fee in accordance with
16-4-501, MCA. 2All licenses must be renewed and the license fee
paid by July 1 of each year. 2 change in a license designation
due to a change in quota erea may affect the statutory license
fee. Any change of license fee will be reflected on the next
renewal application and the new fee will be duve at the time of
renewal,

AUTH: 16=1-303 MCp; TMP: 1€-4-201 MC2.

RULE TII (42.12.131) APPLICATION FOR LAST AVATILABLE LICENSF
IN QUOTA_AREA When the liquor division receives ar application
for the last avajlable license in a cuota area, the following
procedures apply:

(1} all applications timely received at the liguor division
will be considered; and

(2) when more than one application is filed, a public hear-
ing shall ke conducted in accordance with the provisions of the
Montana Administrative Procedure Act.
AUTH: 16~1-303 MCA; IMP: 1€-4-105 and 16~4-201 MCA.

RULE III (42.12,144) TRANSFERS BETWEEN CUQTA AREAS - PROCE-
DURES AND DOCUMENTATION (1) An applicant applying to the Lliqg-
uor division to transfer an all-beverages license under the
provisions of 16-4-204(1), MCA, may:

(a} negotiate a bona fide sale with the owner of a license,
located in a guota area from which that license may be
transferred, to purchase a license and submit an application for
transfer of ownersbip and location; or
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{b) defer purchase of a license until after the entry of a
final agency decision on the application.

. {2) An applicant applying pursuant to (1) (b), whose appli-
cation 1s granted by the department, is required to purchase a
transferable license within 6 days after receipt of the final
agency decision and submit additional documents neceded to effect
a transfer of ownership and location. An additional fee is
requiied to cover the costs of republishing the transfer notice
in a newspaper within the area from which the license is pro-
posed to be transferred.

(3) Locumentation required under (1) (a) includes:

(a) completed application form;

() transfer tee;

(¢) completed assignment form;

(d) request ior termination of existing secured partiues’
interest and the applicable fee ($10 each);

(e} floor plan of proposed premises;

(f) evidence that public convenience and necessity would be
served by such transfer; and

(g) other documents which may be needed or specified on the
application form, depending upon the response to certain ques-
tions. For example: lease or sales agreements. The department
or hearing examiner, 1n the event of contested case proceedings,
may redqulre additional documentation &g deemed necessary Tto
reach a final decision,

(4) Documentatiun required under (1) (b) is the same as that
itemized in (2) (a) through (g). However, a completed assignment
form and a request for termination of secured parties' interests
are not required upon initial filing of the application.

AUTH: 1€6-1-303 MCA; IMP: 16-4-204, MCA.

RULE IV (42.,12.207) APPLICATION APPROVED SUBJECT TQ FINAL
INSPECTION OF PREMISES (1) The department will consider and
process an application for a new llcense, transfer of location,
or transfer of ownership and location whenever the location of
the proposed premises is specified but the building to accommo-
date the proposed premises has not been constructed or requires
substantial remodeling.

(2) If, upon investigation, the department determines the
applicant is qualified to own a license and it appears that the
proposed premises, based on sufficient evidence provided by the
applicant, meets all criteria for suitability, the department
may enter a final agency decision corditionally approving the
application. The conditicnal approval is subject to a final
ingpection of the completed premises conducted by department
investigative personnel, state or local health officials, or
state or local building codes perscnnel.

(3) Conditional approval does not constitute the issuance
of a license, The department will not dissue a license until
such time as the conditions, upon which approval was grarnted,
are wsetisfied, An applicant who has recelved conditional
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approval 1is not suthorized to engage in the purchase or sale of
alcoholic heverages.

(4) An applicant who receives approval conditioned c¢n the
construction or remodeling of a premises is required to complete
the premises and arrange for final inspection within a reason-
able time. For purpcoses of this rule, "reasonable time" means
180 days in the case of an unconstructed building and 90 days in
the case of & building which requires substantial remodeling,
unless otherwise provided in the final agency decision approving
the application. In the case of a major construction project,
the final agency decision may provide additional time for com-
pletion of construction or remodeling and final inspection. An
applicant must request such additional time in writing prior to
entry of » final agency decision,

{8) In the event aun applicant fails to construct or remodel
a proposed premises and arrange for final inspection in accor-
dance with this rule, the liquor division may set aside a previ-
ously entered final agency decision approving an application,
and deny the same application. I1f intervening circumstances
beyond an applicant's control prevent completion of a proposed
premises and final inspection within a reasonable time, an
applicant must notify the liquor division in writing and provide
evidence estaklishing grounds for extension ¢of time in order to
avold denial of application,

(6) When an applicant applies for either transfer of owner-
ship or lccation, or both, the license shall remain in the name
of the recorded owner of the license until the terms of a condi-
tional approval are satisfied. The reccrded owner shall be sent
copies of all tinal agency decisions affecting the liceuse. If
the liquor division sets aside a previously entered final agency
decision approving an application, and subsequently denies the
same applacation, the recorded owner must resume operating the
license within 90 days or the license may lapse as provided in
16-3=310, MCA.

(7} Arn applicant who desires t¢ change the location of the
proposed premises after conditional approuval has been granted
must withdraw the previous application in writing and reapply.
AUTH: 16-1-303 MCA; IMP: 1€-4-104, 16-4-106, 16-4-201,
16=-4=-402, and 16-4-4034 MCa.

RULE V. (42.12.208) TEMPQRARY AUTHORITY (1) Temporary
authority as provided by 16-4-404(6), MCA, may be issued only to
an applicant who requests a transfer of ownership and will not
be granted on an application for an original license or transfer
of location only.

(2) The granting of temporary authority is neither, a tempo-
rary license nor a permit, It does not constitute a transfer of
ownership, nor does it guarantee that the department will grant
the application if it finds, subsequent to receipt of a complete
investigation report, that the applicant is not gualified to
hold a license or the premises are mnot suitable for the
operation of the business.
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(3) Temporary authority will be issued for 45 day periods.
An applicant may request an extension fer an additicnal 45 day
period if the application has nct been processed within that
time,

(4) In the event 1liens, attachments, c¢r judgments bhave
attached tc the license, the departrent will not grant an exten-
sion beyond the initial 45 days. The recorded owner of the
license must resume operation of the business conducted under
the license 1in cases where the tempcrary authority has expired
and cannot ke extended.

(5) Temporary authcrity will be immediately revoked if the
applicant to whom temporary auvthority was granted, or his
employees, violate any provisions of Title 1€, MCA, or depart-
ment rules. Such viclations may affect the final decision of
the department,

(6) Any proposed fine, suspension, or revocation arising
out of a violation will be assessed against and is the responsi-
bility of the recorded owner of the license.

AUTH: 16-1-302 MCA; IMP: 16-4-404 MCA,

4.(a) The Department proposes to repeal rules 42,12,112,
42.12.201, and 42.12.311 for the following reasons:

42.12.112 - The Department proposes to repeal rule 42.12.112
because tre 1981 amendment (Ch, 25, § 4, L. 1981) to 16-4-502,
MCA, removed the question ot whether the Department is responsi-
ble for obtaining population estimates in the interim between
census. Section 16~4~502, MCA, requires the Department to
determine population enumerations uging the most recent popula-
tion estimates, published by the bureau of the census, United
States department of commerce, in the interim between publica-
tzun of decennial census enumerations.

42.12,201 and 42.12.311 - The Department proposes to repeal
rules 42,12,201 and 42,12,311 because the rules unnecessarily
repeat the statutory language. Rule 42,12,201 repeats the
requirements found inm 16-1-303 and 16-~4-204, MCA., Rule
42.12.311 repeats the language found in 14-6-302, MCA.

(b) The Department proposes to amend rules 42.12,103,
42,12,121, 42.12,124, 42,12.126, 42.12.127, 42.12.142,
4z,12.202, 42.12.204, 42.,12.221, 42,12.222, 42.12.301 through
42.12.306, and 42.12.312 because the language used in these
rules is outdated and often difficult tc read. The proposed
changes in language are consistent with current language and
practice. There are no substantive changes proposed to these
rules.

(¢} Substantive amendments are proposed to the following
rules for the following reasons:

42,112,101 - Sections 16-4-205 and 16=-4-401, MCA, prohikit a
person from possessing an ownership interest in more than one
egtablishment licensed for all-beverages sales. Section
16-4-404, MCA, requires the names of all persons Iinterested in
the business to appear on the face of the license., Language has
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been added to rule 42,112,101 to define the term "financial
interest”. By clerifying the term "financial interest", the
Department can better convey to licensees what is required under
the rules and resolve prior misinterpretations and enforcement
difficulties in determining when a party is "financially inter-
ested"” in a liquor license.

42.12.102 - The Department proposes to amend rule 42.12.102
to clarify the requirements of 16-4-105 and 16-4-203, MCA, with
respect to licenses requiring evidence of public convenience and
necessity. Members of the public have been confused regarding
the types of alcoholic beverages licenses requiring a showing of
public convenience and necessity upon application for issuance.
Pule 42.12.102 1is proposed to be amended to assimilate the
requirements of §§ 16-4-105(1) (@), 16-4-202, and 16-4-203, MCA,
requiring a showing of public convenience and necessity. 1In
response to further inquiry by the public, the Department has
listed the mwost common forms of showing public convenience and
necessity.

42,12.111 - Rule 42.12.111 is proposed to be amended in
order to update the list of application processing fees. Cor-
rections in spelling and usage have been made. Reference to a
"regsort retail beer license" has been removed because there is
no such license. BAnd reference to the application processing
fee for addition of driveup window has been added because it was
omitted in the past.

42.12.123 ~ The language of the present rule does not clear-
ly define "closed off", thereby creating enforcement problems
for department investigators, By clarifying the definition of
"closed off", the Department should be able to better convey to
licensees what is required under the rules, and resolve prior
misinterpretaticus and enforcement difficulties.

42,12.126 - The language of the present rule as to what
constitutes an adequate grocery inventory for gqualifying a
1etail outlet to sell beer and wine off-premises 18 vague and
indefinite to the point of defying adequate and equitable
enforcement, The proposed language more thoroughly defines what
should comprase an adequate inventory, in addition to establish-
ing a recommended inventory valuation guideline. Such addition-
al criteria will enhance understanding of the rule by licensees
and facilitate defensible enforcement.

42,12.128 = The Department is proposing to amend rule
42.12,128 to allow only the licensee or licensee's employees to
sell or sexve alcoholic beverages at the special event. Licens-
eus have allowed the sponsor and/or participants at an event to
either sell or serve the alcoholic beverages. The practice has
resulted in a failure to comply with state law, in some instanc-
es due to the general publice's limited knowledge of liquor laws.
The responsibility to comply with state law is the licensee's.
The additional language will clarify that responsibility.

42,12.141 - Language requiring a copy of a corporate
applicant 's certificate of incorporation has been added to rule
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42.12.141 to serve as notice to the public of the licensing
requirement. The proposed addition of language will clarify the
current licensing requirements of corporate applicants and will
lessen the need for furtber communication. The certificate of
incorporation serves as proof that a corporate aspplicant is
registered to do busiress in Montana, a qualification for
licensing.

42.12.143 - Rule 42,122,143 was not updated upon passage of
the wine amendment in 1974. It is necessary to amend rule
42.12,143 to restrict a wholesale table wine licensee from own-
ing an interest in any other alcoholic beverzges license to
provide treatment consistent with that of owners of all-
beverages or wholeszle beer licenses.

42.12.206 - The Montana Alcoholic Reverage Code,
§ 16-4-404(3), MCA, precludes leasing of an alcoholic beverages
license by the owner of record to any other persons or commer-
clal enterprises. However, & 16-4-208, MCA, airport all-
beverages licenses, and § 16-4-109, MCA, publicly owned golf
course beer and wine licenses, permit such owners, qualified to
independently operate or conduct the business, to lease the
operation of the business to parties approved by the Department,
This rule is intended to explicitly ackncwledge such exemptions.

42.12.323 - The primary purpose for amending this rule is to
clarify special permit applicaticn procedures and practices
affecting the use of special permits. A specisl permittee must
apply for a special permit and pay a separate permit fee for
every booth or stand &t a special event. The prcposed amendment
te  subsection (2) also specifies that a post of a petionally
chartered veterans' organization or lodge of a naticnal frater-
nal organization may be issued special permits for meeting sites
if the post or lodge does not own or maintain a permanent build-
ing or hall. Subsection (3) indicates what restrictions apply
to beer wholesalers or table wine distributurs who sell products
tce special permittees. Subsection (3)(d) is being deleted
because it repeats the statutory language found in 16-3-241,
MCA.

(d) The Department proposes to adopt three new rules for
the following reasons:

NEW RULE T (42.12.114) - Section 16-~4-201, MCA, sets forth
the license quota provisicns, one of which requires a corporate
city quota area to include a distance of five milex from the
corporate city boundary. Changes in law affecting the five mile
distance measurement or changes in a corporste city boundary
have required a change in a county or c¢ity license designation.,
A change in license designation may change the statutory license
fee. New TFule I (42,12,114) is proposed to clarify for the
licensee the timing for the payment of statutory fees due to the
change,

NEW _RULE II (42.12.131) -~ Presently there is no administra-
tive rule addressing a situation where the liguer daivision
receives more than one application for the last available
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license in a guota area. Proposed New Rule II (42,12.131) will
allow &ll interested parties the opportunity to compete for the
last available license in the «quota area. New Rule IT
(42.12.131) will also provide the public with information of the
procedures the Department follows when only one license remains
available in & guota area. This rule will ensure consistent
treatment of all license applicants.

NEW RULE III (42.12,.144) - Section 16-4-204, MCA, allows for
the transfer of licenses between quota areas. The Department is
proposing New Rule III (42.12.144) entitled '"Transfers Between
Quota Areas - Procedures and Documentation". Addition of this
rule will clarify the Department's filing requirements for an
applicent wishing to transfer the ownership and location of a
license to another quota area. This rule will provide public
awareness of department policy and will serve as a guideline for
consistent treatment of licensees.

NEW RULE IV (42,12,207) - All~beverages and "city" on-
premises retail beer llcenses are subject tu & quota, and in
certain areas of the state demand for these 1licenses is quite
high. When new licenses become available, the division general-
ly receives more applications than there are licenses available.

Current law and rules require that a premises of an appli-
cant meet certain "suitability" requirements before a license
may be issued, §§ 16-4-402(2) and 16-4-404(5), MCAj; ARM
42,12.,121 &and 42,12,122, However, the statutes and administra-
tive rules do not specifically address the processing of appli-
cations for premises which are not yet constructed.

It would be inequitable +to require thaet applicants for a
limited number of licenses invest the capital required to con-
struct a facility to house a bar, restaurant, or tavern business
when they are not assured of obtaining a license.

The proposed rule sgets out a procecure for processing appli-
cations and entering a final agency decision without first
requiring the applicant to construct the proposed premises.
Applicaticus may be conditionelly approved based upon the appli-
cant's proposed premises, The Iliguor division may make the
license available to others in the event the successful appli-
cant does not construct the propused premises in accordance with
the conditions in the final agency decision,

Transfers of loccation are also included since the same situ-
ation essentially exists. If the basic plans are sufficient and
the location and applicant satisfy a1)] qualifications, it is
more equitable that the department enter a finsl agency decision
before osn  applicant invests a substantial amount of funds in
construction with the possibility he mey not receive a license.

NEW RULE V (42.12,208) - Section 1€-~4-404(6), MCA, allows
the Departhnt to permit a qualified purchaser to operate the
business to be transferred pending final approval, The Depart-
ment has established a policy of issuing 45-day increments of
temporory operating authority to accommodate situations in which
a qualified purchaser wishes to operate under a license prior to
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final department approval of a license transfer. The Department
is proposing the adoption of New Rule V (42,12,208) entitled
"Temporary Authecrity,” in order to set forth department require~
ments for issuance of temporary authority, to provide explana-
tion t¢ the public, and to ensure consistent treatment of those
requesting tempcrary operating authority.

. 5. Interested parties may submit their data, views, or
arquments, either orally or in writing at the hearing. Vritten
data, views, or arguments may also be submitted to:

Ann Kenny

Department of Revenue

Legal Davision

Mitchell Building

Heleha, Montana 59620
no later than December 28, 1984.

6, Sarah Power, BAgency Legal Services, Department of Jus-
tice, has been designated to preside over and conduct the hear-
ing.

7. The authority of the Department to make the proposed
repeals, amendments, and adoptions is based on § 16-1-303, MCA.
The rules implement §§ 16-1-201, 16-1-302, 16-1-303, 16-3-301,
16-3-305, 16-4-104 through 16-4-106, 16-4-109, 16-4-201 through
16~4=205, 16-4-208, 16-4-301, 16-4-401, 16-4-402, 16-4-404
through 16-4-406, 16-6~305, and 16-6-314, MCA.

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 11/19/84
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BEFORE THE DEPARTMFENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE REFEAL ) NWOTICE CF PUBLIC HEARING on
of Rulee 42,11.216, ) the General Revision of
42.11.231, and 42.11,241; the) Chapter 11, subchapter 2,
AMENDMENT of Rules 42.11.201,) relating to liguor vendors.

42.11,211 through 42,11.215, )
42,11,217, 42,11.232, )
42,11.242 through 42.11.244, )
42,11.251, and 42.11,252 )
relating to liquor vendors; )
and the ADOPTION of NEW RULE )
I (42.11.205) relaving to )
vendor's employment of repre-)
sentatives and bkrokers, )

TO: All Interested Persons:

1. ©On December 19, 1984, at 1:30 p.m., a public hearing
will be held in Room =209 of the Cogswell Puilding, corner of
Broadway and Sanders Streets, at Helena, Montana, to consider
the general revision of Chapter 11, subchapter 2, relating to
liquor vendcrs.

2. The Department prcposes Lo repeal rule 42.11.216 relat-
ing to refusal of registration, rule 42.11.231 relating to ven-
dor identification cards, and rule 42.11,241 relating to
privileges of registered agents. The rules as proposed to be
repealed may he found respectively on pages 42-112€, 42-1131,
and 42-1135 of the ARdministrative Rules of Montana.

3. The rules as propused to be amended and adopted provide
as follows:

42.11,201 DEFINITIONS The fstiowing werds;y; uniess the
eontext eleariy indieates otherwise; shall have the mesnings
hereinafter asevibed to thems

(1} Lagent? sheill mean any individuel empioyed and regis-
tured aa hevein provided by & vemdor ¢to premete the sale of
Ijquer withim Mentenar As used in this chapter, the following
definitions apply:

{(a} "Broker' means a person, partnership, association, or
corporation who acts on behalf of a vendor to promote the sale
of liguor within Montana,

(b)  "Broker's Permit" means a permit isswed to & broker
entitling it to act on hehalf of a vendor to promote the sale of
liquor in Montana_and to register representatives_in__accordance
with these rules.

(c]  "kepresentative” means a person employed and regis-
tered, as provided by these rules, by a Dbroker or vendor to
promote the sale of licuor in Montapa,
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€23 (d) "Iicenses" sheil mean eny means a person, partner-
ship, association, or corporaticn holding a Montana ati-beverage
oy retail beey and wine liquor license and retail liquor opera-
tions located on U. $. mIitary installations within ¢he state
Montana.

37 {e) "Vendor" shmii mean means a maturad person, part-
nership, association, or corporation selling 1liquor to the
departrent and holding a Menetana venderls permits A breker
seting on behalé of a vendor as hevein defined shall be consid-
ered as a vendor under these regulations.

44 (f) "Vendor's Permit" shail wmean means a permit issued
to a vendor entitling sueh vender it to register agemes repre-
sentatives in accordance with this these reguiatien rules.

45+ (2) Other words and phrases used in these regulations
rules shal] have the meaning ascribed to them 1in the Montana
Alcoholic Beverage Code, as amended, and if not defined therein
shait have their usual and customary meaning.

AUTH: 16-1-303 MCA; IMP: 16-3-103 MCA.

42.11.211 REGISTRATION OF AGENYS REPRESENTATIVES (1) A33
agentay salesmeny or seiiciters Any person acting as_a represen-
tative of a vendor cr broker must be req]ste?ga with the depart-
ment 4in accordance with the provisions of ARM 42.11.212 throuch
42.11.215 and have been issued identification cards as provided
for in ARM 425333723} and 42.11.232.

(2) No person may be registered as a representative who is

{a) a retail licensee, &s herein defined; er the heolder of
a vwholesate beer or breweris itcenmmse , a licensed beer wholesal-
er, table wine distributor, or brewer;

(b) er an officer, director, agent, or employee of etther z
retall licensee, ne definedy or a whelesale beer or brever's
1icensee licensed beer wholesgaler, table wine distributor, or
brewer; or

Ki=2% whe &8 not at least 18 years of age and of good
repute. a eitizen of the Hnited States; and of good repute shail
be eiigible te ke regiotered as an agent of any vender undey
this requistion

(3) Ne individuad shall eet a8 pgn sgent; salesman; o
solicitor for any vender in premoting the saies ©f such venderils
tiguer 4in  Mentune uniess and uneil ke has been preperiy regis-
tered and has been issued suveh identifieatien eard In consider-
in an application_ for registratjon of a re xesentativeL the
department shall consider all matters pertaining to the qualifi-
cations, experience, and character (including criminal record,
if any) of the representative to be registered.

(4} A request to register a represertative must be accompa-
nied by two recent unmounted photographs, 1% inches square, of
the representative to be registered.

ACTH: 16-1~303 MCA; IMP: 16-3-103 MCA.
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42.11.212 RESTRICTION ON NUMBER OF AGEN¥S REPRESENTATIVES
(1) No vendor or broker shai} may employ more than two asgentsy
salesmeny er selieiters representatives to promote the sale of
h%s 1ts products in Montana.
AUTH: 16-1-303 MCA; IMP: 16-3-103 MCA.

42.11.213 APPLICATION FOR REGESYRAPLON VENDOR OR BROKER
PERMIT (1) A vendor or broker of iiquer te the depertment who
desires to employ agents representatives to call upon retail
licensees and other persons to promote the sale of his brands of
liquor must be the holder of a Montana vemderls vendor or broker
permit, Such vendcr or broker is then eligible to register
sgenrs representatives in accordance with ARM 42.11.211 through
42.11,215. The vendor or broker shall make eappiication apply
for the registration of agents representatives on the ferm forms
provided by the deparement; sepeing forth such informatien as
the deparement may from eime te time reequire liquor division.

(2) With eaeh venderls appiicption there shail be fried ol
statement of agentl for each agent for whom vagisewatien is
regquesteds This Zstaverent of agent® shall be on the form pro-
v4ded by the depurtment and szhai} eomtain sueh infermacion as
the department may frem time to time regquirer Accompanying ehe
Lutaeement of agent® there sheil be twe unmounted photegraphs of
eaeh agent I 142 imehes sguure and tshen withinm a reasenabile
time before the dete of filimg In considering an application for
a_ vendor or broker permit, the department shall consider all
matters pertaining to the general reputation of the vendor or
broker.

AUTH: 16~1-303 MCA; IMP: 16-3-103 MCA,

42.11.214 PibENG FBB PERMIT AND REGISTRATION FEES (1) n
order to register an adent; & vemder shaii be required te pay =n
£iting fee ot 255 In the event the appiieation for regisera-—
tion is refusedy the filing fee wiil be retained by the depare-
ment An applicant for a vendor or broker permit must file a
written application on the form provIded by the liquor division
accompanied by a $25 annual permit fee.

(2) An eppiication for a vendoris permit sheii be fited
with the department accompanted by the permit filing fee of §25
A vendor or broker seeking to register a representative must
file a registration form provided by the liqucr division accom—
panied by a 225 annual registration fee.

AUTH: 16-1-~303 MCA; IMP: 16-3~103 MCA.

42,11.215 EXPIRATION AND RENEWAL OF PERMITS AMND REGISTRA-
TION (1) A vendor's or broker's permit shzl] be issued for the
fiscal vyear beginning July 1 and ending June 30, BAll regisere-
tions sheld permits expire Tune 30 of the year 4m which they
beeeme effective A vendor or broker permit may be renewed annu-
ally by filing an application for renewal on forms provided by
the liquor division accompanied by the $25 filing fee.
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(2) The regisetration of an agent may be renewed A vendor
or_broker may register representatives for & peried ef ¥ the
fiscal year uper the beginning July 1 and ending June 30. Reg-
istration may be renewed by filing sy ehe vendor of an applica-
tion for renewal of registration on_ forms grovided by the ligquor
division and the payment of paying a §25 ng fee e 5 . A
Estantement of ugentl for each agent teo be regiastered sheil aise
accompany the appiicationy as shall photegraphs of each agenty I
142 inehes aguarey te be provided at the time of original appis-
cation and every 4 yearu thereasfeer: Appiications for renewal
of registrationy aceompanied by all the necessary ferms; shali
be fited with the deparement ae the Helena office neot later then

dune ¥ of each veary
AUTH: 16-1-303 MCAR; IMP: 16-3-103 MCA,

42.11.217 CANCELLATION OF REGISTRATION (1) A wvender may
reguest rthe canceliotion of gay of his or its egentls registva~
eton by reeurning the idencification curd fasued to che agenty
together with a writeen requast fer sueh eanceiiutdens The
department shall cancel the registration of a representative if
requested in writing by the vendor or broker.

(2} A vendor who terminates its agreement with a broker
must notify the department in writing that the broker and any
representatives registered by the broker are no longer author-
ized to_promote the vendor's products.

(3] Whenever.a broker acts on behalf of orly one vendor_and
they termlnate their agreement, the registration of any repre-
sentatives empiloyed by the broker must be cancelled by the bro-
ker as provided in subsection (1) above.

AUTH: 16~1-303 MCA; IMP: 16-3-103 MCA,

42.11.232 AGENY? REPRESENTATIVE IDENTIFICATION CARDS (1)

Hpen approval of ¢he deparement ef Whenever the liqucr division

approves a vendor's or broker's appiiestien fer registration of
agents regresentatives, theve the division shall ke isssed teo
suech suthorired agents issue an identIfication esrds card to the
representative containing the name, emd address, ef the vendor
and the name and physical description of the eegent representa-
tive. Fhere
shali alse be affined ¢o the identifiention eard & A recent
photograph of the ageme representative must be attached to the

identification card. tueh The card skail must be countersigned
by the adminisirator or assistant administrator of the liquor
division. o€ the deparement Phe tdentification ecard; &£

mailedy wiii be mailed by the department to the appiicant vender
for dalavery to the agentr The agent shall representative must
return the identification card to the vendor or broker when
requested,

{2}=~-Whan ¢the empioyment of any agent is terminated; the
vendor shai: immed:ateiy notify the department in writing
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and the itdentificaeion eprd issued te the ngent shall be surven-
dored te the deparements
AUTH: 16=-1-303 MCA; IMP: 16-3-103 MCA,

42.11.242 INFORMATION ON STATE LIQUOR STORE INVENTORIES
(1) Venders or agents Representatives may apply ¢s call on
state liquer stores or e stere IIguor division personnel for
informaticn as to stores' merchandise inventories.
AUTH: 16-1-303 MCA; IMP: 16-3-102 MCA.

42,11.243 SAMPLEE (1} A vendor sheli be permitéed to may
use as sempies nmet no more than 24 cases of liguor as samples
during any calendar year. This allotmert includes all brands of
liquor meanufeesureds produced 7 or sold by mhe a vendor. Repre-
sentatives may distribute samples.

(2)  For the purposes of this section and ARM 42.11,244 a
gsample 18 defined as & container of liguor presented by a vendey
or agent representative for inspection or a demonstration of the
quality of the product ene whiech is puvehusmed by the employer oy
krokerage of the vendor or agant .

(3) A sample wiii be the smaiicat size vrvegquiariy asoid in
stote liquer seeresy may not de exceed & 1 pint or its metric
equivalent, 500 nmilliliters.

(4) ¥Ne A sample of mo o more than 1 pant or its metric ecuiv-
alent of any brand of Gistitied spiries liquor and mee no more
than 1 gallon or its metric equivalent of any brand ef wine, may
be furnisheéd or given es a sampie to a licensed retailer ¢
}teensed by the deparement;who has not previously purchased that
product. Gempies of distiiled spivries may be furnished or given
te the deparement of revenue; itigquer divisten; under the preovi-
sions of 16-1-3047 MCA

(5) GSueh eampics Samples of liquor shei¥ may be purchared
only through the state liquer stores at retail pr1CcA A  sepa-
rate order for samples shai? must be placed fer by each regis-
tered vgenty; and the agentls representative whose name shatd and
identitication number must appear on the order.

“J6}--Fhe verder shaii file wich the department a statament
seterng foreth the verriteries and names of atl registeved agenes
urder his supervisten;

AUTH: 16-1-303 MCA; IMP: 16=-3-103 MCa,

42,11,244 RECORDS RELATED TQ SAMPLES -- DEPARTMENT EXAMT-
NATIONS [1) Each suthorized ceeme representative shall main-
tain & permanent sample log = BSwueh 104 which must contain exaet
infermation as to g listing ot all sample purchases, inetuding
the name and location of each recipient, and the date he
reeetved the sample was received.

{2) Samples distributed to any licensee must be reported to
the department of revenue investigation dévister program on a
monthly basis on_forms supplied by the investigation program.
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(3) The department may, at any reasonable time &and place,
examine the beeks and records of the registered agemt eor vender
foy the purpose of determining cempiiance with the reguirements
ef this vegquistion representative. Reasenabie For the purposes
of this rule, reasonable time and place shaii be ecenstrued as
means normal business hours at the representative's place of
Fusiness. %hivey ealendar daysl notice shaii be given fer any
inspaction condueted under ehis requistiens
AUTH: 16=1-302 MCA; IMP: 16-3-103 MCA.

42.11.251 UNLAWFUL ACTS (1) Sections 16-1-304, 16-2-105,
16-3-101 through 16-3-103, 16-6-104(1), and 16-6-301, MCA, of
the Montana Alcoholic Beverage Code provide that certain prac-
tices in connection with the sale of alcoholic beverages shall
be unlawful. All vendors, and agents brokers, and representa-
tives shall be familiar with and abide Ly +¢he aferementiened
these statutes.

(2) Although not limiting the scope of the statutory provi-
sions and with the exception of the advertising specialties of
ARM 42,.11.245, the following practices are in violation of one
or more of these sections:

(a), (P), and (c) remain the samre. ,

(d) to seliei+ or ipduce liquor division personnel to pro-
mote the sale of particular brands 5y exewpe as previded in ARM
427%3:742 , Thiz prohibition shai} does not apply tc discus-
sions between the vendor or adent and the administratory; assts-
eant adminiserntery; or purchesing agent of the iiguer diviaien
in wegard ee ethe purchase ef liquer by the deparetmemt vendors,
brokers, or representatives and liguor division employees with
regard to the department's purchase of liquor and wines.

(e) to grant, allow, or pay money or anything of substan-
tial value +{this inetudes €ips tn exeesa of a reasenabie ameount
and the printing of menus} to licensees
or their serveants; agents or emplovees in order to induce the
fale of particular brands;

(f) to represent, expressly or by implication, that he the
vendor, broker, or representative is eonneeted affiliated or has

has

agy influence with any department of the state government eg
eny tnfluence therewith ;

(g) remains the same,
AUTH: 16=~1-303 MCA; IMP: 16-3-10G3 MCA.

42.11.252 REVOCATION QR SUSPENSION OF FERMITS OR REGISTRA=-
TIONS (1) Upen iearming eof mny violatioh of these reguistions
or of any reguiatien er law of Mentans rolating te iiquer by any
vender or rugistered er unarcegiseered agent eor upen uny other
suffictent cause showny the department may; within 2 years frem
the date of asuch vieiatien or eause
appearingy eite suech vender or registered agent; or beth; to
appesr befere it or fts examiner not iess than 20 days from the
date of sending sueh vender or registered agent; by certified
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matiy & metiece sddresssd te the vender and the regigeered agenty
atr the address filed with the deparementy to shew ecause why ehe
permst andiey registration should net be suspendud or reveked:
Upen sueh heoring; +f satisfied ehat any sueh vielatien has
cecurred or for other sutficient eause; the deparement may sus-
pend or reveke sueh permit andfer registretvieny netifving the
vender and registered agent by certified maily; addressed to the
vendey and registered ecagent at the address Filed with the
departments The department may, after notice and opportunity
for hearing in conformity with the provisious of the Montana
administrative procedure act, deny, suspend, revoke, or cancel _a
vendor's, broker's, or representative's permit or regigstration
if 1t determines that the vendor, broker, or representative has
violated any provision of the Montana slcoholic beverage code or
administrative rule of Montana relating tc alcoholic beverages,
or upon any other reasonable cause shown,

(2) Any A vendor, er registered agemt broker, or represen-
tative whose permit or 1eq1qtration has been denied suspended,
revoked, or cancelled sheii be is ineligible to hold any permit
or registration under this chapter, er any other regulatien rule
of the department or any law of Montana relating to liguor for a
period up to 3 years from the date sueh the permit or registra-
tion was denied, suspended, revcked, or cancelled.

AUTH: 16-1-303 MCA; IMP: 16-3-103 MCA.

NEW RULE T {42,11,205) VENDORS EMPLOYMENT OF REFRESENTA-
TIVES AND BROKERS (1} Vendors who desire to have their prod-
ucts promoted within Montana may:

(a) employ individuals under the direct supervisicn and
control of the vendor to represent and promote the vendor's
product; or

(b} engage the service of a broker to act on behalf of the
vendcr tou promote the vendor's products.

(2) A wvendor who chooses (1) (a) must spply to the liquor
division for a vendor's permit which will authorize the vendor
to register representatives with the department to call upon
retail licensees and other persons, and to promote the sale of
the vendor's brand of liquor.

(3) A vendor who chooses (1) (b) must submit a letter to the
liquor division auvthorizing the broker to act on the vendor's
bebhalf in the promotion of the vendor's products within Montana.

fa) A bkroker engaged by a vendor to promote its products
must apply to the liguor division for a broker's permit which
will authorize the broker to register representatives with the
department who may call upon retail licensees and other persons
and to promote the sale ¢f the vendor's brand of liquox.

4.,a. The Department proposes to repeal rules 42,11.216,
42.11.231, and 42.11,241 for the following reasons:

42,11,216 - The rule is proposed to be repesled because it
unnecessarily repeats the language contained in rules 42.11.211
and 42.11.213,
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42.11.231 - This rule is proposed to be repeuled because it
is not needed. In the nine years this rule has been in effect,
only one vender has requested an I. D. card. Theugh vendors
vigit the state, once they hsve employed and delegated promo-
tional activities tc their representatives, the vendor rarely,
if ever, gets involved in these activities at the local level.

42.11.241 - The repeal of rule 42.11.24] is propcesed because
it ‘repeats language contained in rules 42.11.201, 42,11,205,
42,11.211, 42.11.,24z, and 42,11,243,

k. The Department proposes to amend rules 42.11.201,
42.11,211, 42,11.7212, 42,11.213, 42,11.214, 42.11,21%,
42,11.217, 42.11,232, 42,11,242, 42.11.251, and 42,11.252
because these rules were originally adopted in 1975 to implement
legislation allowing liquor producexs and suppliers to employ as
many @s two agents to actively promote their products in
Montana. The original rules made no reference to brokers.
Since the use of brokerage firms to represent suppliers is com—
mon in the industry, the fact that they were omitted from the
original rules became a problem shortly after adoption.

An amendment in 1976 attempted to sclve the problem by add-
ing broker in the definition section (ARM 42.11,201(3)) as an
adjunct to "Vendour". Over the years this solution simply creat-
ed additional confusion, e.g., the rule restricts vendors to two
representatives. However, if a vendor were to employ two bro-
kers as his agents, the brokers, under the definition of a ven~
dor, might seek to register two agents. The potential result is
four agents actively working the market for one vendor to the
disadvantage of the vendor who employed agents rather than bro-
kerage firms,

The proposed reviuions recognize current trade practices,
separately treat brokers and vendors, and remcve potential ineg-
uities.

c. The Department proposes to amend rules 42.11.243 and
42.11.244 and adopt New Rule I (42.11.205) for the following
reascons:

42,11.,243 - Amendments to rule 42.11.243 &re proposed to
update the language used and to bring it into conformance with
federal regqulations.

42.11.244 ~ Amendments to ryule 42.11.244 are proposed in
order to define the meaning of reasonable time and place.

NEW RULE I (42.11.205) - Rule 42.11.,205 as proposed would
set forth the options available to a vendor desiring to have its
product actively promoted within the State of Montana. This
section distinguishes between a broker and a vendor and the
procedure for each to follow in order to apply for the appropri-
ate permits. Rule 42.11,205 would clarify the Department's
requirements and reduce the confusion that now exists concerning
permits authorizing the promotion of liguor in Montana.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arquments may also be submitted to:
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Ann Renny

Dupartment of Revenue

Legal Division

Mitchell Building

Helena, Montane 59620
no later than December 28, 1984,

€. Sarah Power, Agency legal Services, Departrent of Jus-
tice, has been designatred to preside over and conduct the hear-
ing,

7. The authority ¢f the Department to mak¢ the proposed
anendments is hased on § 16-~1-303, MCA. The rules implement

. e

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 11/19/84
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REFCORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND=-
MENT of Rules 42.13.101,
.13.103, 42.13.104,
42.13.106, and 42,13.107
relating to general regula-
tion of licenses; the AMEND-
MENT of Rules 42,13,2301,
42.13,203, and 42.13.304
relating to storage require-

) NOTICE OF PUBI.IC HEARING on
}
)
)
)
}
)
)
)
ments; the AMENDMENT of Pules)
)
)
)
}
)
)
)
)
}
)

the general revision of
Chapter 13 relating to liquor
division regulation of
licensees.

42,113,401 and 42,13,402
relating to wine; the
AMENDMENT of Rules 42.13.501
and 42.13.502 relating to
driveup windows, and the
ADQPTION OQF NFEW RULE I
(42,13,222) relating to beer
wholesaler and table wine
distributor recordkeeping
requirements.

TO: All Interested Persons:

l. On December 19, 1984, at 1:30 p.m., a public hearing
will be held in Roomr C-209 of the Cogswell Building, corner of
Rroadway and Sanders Streets, at Helena, Montana, to consider
the general revision of Chapter 13 relating to ligucr division
regulaticn of licenses.

2. The rules as propused to be amended provide as follows:

42.13.101 COMPLIANCE WITH LAWS AND RUIES (1) &all licens-
ees and , thelr agents and employees must sbide by all:

(a) “provisions of the laws of Montans and the United States
relating to alccholic beverages; and

(bl county and city or town ordinances relating to alcohel-
ie beverages, and must sise abide by aii

{c) Indian ligquor laws applicable within the areas of
Indian country, as defined by 18 U.S5.C. § 1151, provided a tribe
having jurisdiction over such area of yndian country adopted an
ordinarnce, certified by the secretary of the intericr, and pub-
lished in the federal reglster; and

{d) rules anéd regniaeiens of the department r1elating to
alccholic beverages. In addition, all licensees must conduct
the licensed premises in compliance with the rules eapd reguia-
txeons of the department of health and environmental sciences,
the department of suministration, and the department of justice.

(2) Proof of violation by & licensee orf his agent or
employee of any of the provisions of the above laws, ordinances,
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or rules j-er reguietions sheid be is sufficient grounds for the
revocation or cuspension of the license ef seueh Iieensee and
licensees may be reprimanded or assessed a civil penalty in
accordance with 16-4-406, MCA.

AUTH: 16-1-303 MCA; IMP: 16=3-201, 16=-6-305, and 16-6~314 MCA,

42,13.103 DEPARTMENT EXAMINATIONS (1) The department or
its duly auvthorized representative shati have has the right at
any time to make an examination of any premises licensed for the
sale of alcoheolic beverages and to check the books, records, and
stock in trade and to make an inventory of the latter. in the
event The department or its authorized representatives may imme-
diately selze and remove any alccholic beverage s #eund which
s kept o held in violation of ehe law 7 . he may immediateidy
sexBe and remove the same

(2) A aiil eimes whem any persen or perseons okher thanm the
tteensee eor his empleyeces are within or upen the premises
ticensed for the retail ssie of alesholtie beveragesy said prem-—
ises shail be open to immediate inspeetien by any Any authorized
representative of the department or the sherifs of any eountyw
Sueh persens shail heve immediate aceess to the premises and all
parts thereof as designated in subsection (3) shall have immedi-
ate access to all parts cf the licensed premises. Doors of
licensed premiges shall not be locked while persons other than
the 1licensee or bhis employees are within or upon the madéd
licensed premises.

(3} The department of revenue dees hereby designate desig-
nates as its authorized representative, for the purpose of car-
rying out 16-6-103, MCA, any member of a ccounty sheriff's
department_or the police ferce of a city or town, and said
provided the police force is organized pursuant to Title 7,
chapter 32, part 41, MCA 7 (metropoliten police law).

AUTH: 16-1-303 MCA; IMP: 16-6-103 MCA.

42,13.104 POSTING OF LICENSES +%} All licenses issued
aheit must be signed Ly the administrator or the liquor division
of vhe deparement and must be posted in o conspicuous place ep
at the licensed premises. $m respect to whieh said 1liecense eor
tiocenmes are tasued
AUTH: 16-1-303 MCA; IMP: 16=4-104 and 16-4-204 MCa.

42.13,106 CHANGE OR ALTERATION IN PREMISES (1) NeA
licensee may not change cr arterstien &n alter any premises
licensed for the sale of iiquer ov beer in alcoholic beverages
or _change the manner of operation thereef; whieh may eor might
effeet thereby affecting the suitability thereef for licensing
ar fer vhe spewatien of an all-beverage ox beey businusa; wshell
ba ecffeeted of the licensed premises, without the prior written
consent of the department.

AUTH: 16~1~303 MCA; IMP: 16-1-303 MCA and Title 16, chapter 4
MCca,
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42.13.107 EXTENSION OF TIME FOR NONUSE (1) Any iicensee
or applicant requestit.g an extension of time f{cr nenuse of a
license an accordance with 16-3-310, MCA, shaii must furnish
written evidence, certified to be correct, of the reasons for
his failure to place sa4d the license in operaticn within the
time prescribed.

(2) The department may grant up_ to three extensions of
nonuse status in increments not exceeding 90 days. If the
license is not put iuto use within one year, the department may
require a licensee tu attend alL_informal conference conducted at
the liquor division offices In Helena to afford the licensee or
perscn(s) holdaing a security interest in the license the oppor-
tunity to present evidence establishing justification for any
further extension of nonuse status.

(3 The department may deny requests for extensions of
nonuse status if the licensee or those person(s) having a _secu-
rity interest 1n_ the 1license fall to establish any progress
towards putting the license into public use.

(4) Requests for extension of nonuseé status based on volun-
tary closure due to adverse economic conditions _cr_ repeated
requests based on_a proposed sale of a license will not consti-
tute sufficient grounds for_extending nonuse status.

(5) Licenses denied extension OF nonuse status are subject
to_the lapse provisions of 16-3=310, MCA.

AUTH: 16~1-30C3 MCA; IMP: 16-3-310, MCA.

42.13.301 STORAGE CF BEER ANB LIQHOR ALCOHOLIC BEVERAGES
(1) "Fo 1iecnsce shail reeeive or aceept delivery of or leep n
storage any beer or jieuer upen any premases ether ¢han these
deseribed in his }icense A licensee may receive, accept delivery
of, and store alcohclic beverages only on his licensed premise.

(2) Ko iieensee ahall reeceive or accept delivery of or
keep 4n sterage any itequer upon premises licensed enly feor beer
Only those alcoholic beverages for which the premises are spe-
ciff

cally licensed may be received, accepted, anc stored.
AUTH: 16-1-303 MCA; TMP: 16-3-2ZC1 and 16-6-3C1 MCA,

42,13.303 BEER OR TABLE WINE STORAGE FACILITIES (1) Every
whotesmte licensed beer wholesaler or table wine desler distrib-
utor must have a principal place of business in Mcntana with
proper storage facilities. All deliveries im the stmee must be
made from suekh the principal place of busipess or from a
licensed sub-warehouse. v amd w33 All books, records, and dupli-
cate invoices of sales must be ¥ept at the principal plsce of
business. within ethe statey subjeet to inspection by the depare-
ment oy ies autherirzed representatives Ne whelessie liecense
wiil be issued to any corporation or $ndividusi uniess such
corperation or individusl has the quaiifications and faeciliejes
specified im 16~4-102 und 16-6-3847 MEA

(2) Bueh whelegale beer andfer table wine Iicensee shali be
eneteled ke a dupiicate tiecense for one warcheuse other than his
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desxgnated prineipal place of businessy which liecnse shald be
destgnatcd a sub-warehouae 3Jseense If an application for a
duplicate license is made at & time other than upon application
for 8 1license_ for the desjignated principal place of busipess,
an _application processing fee will be charged.

AUTH: 16-1-303 MCa; IMP: 16-3-230, 16-4-102, 16-4-103, and
16-6-104 MCH,

42.13.304 STORAGE RESULTING IN TREATMENT AS BEER WHOLESALER
OR TABLE WINE WHOBEGALER DISTRIBUTOR <%%--In €ases where When-
chr “Beer or tuble wine 1s held in storage in wholesaliflg or
Jobbing guantities at a fixed place of business and deliveries
are made or orders filled ¢therefrem by the person in charge or
hag employee, the departhent will treat same <these persons as
carrying on the business of a wholesaler or dis triﬁutor, requir-
ing such person to have a wholessie license for such place of
business, except in the case of a brewer's storage depot as
provided in 16-3-230, MCA.
AUTH: 16~1-303 MCA; IMP: 16=-3-220, 16-4-103, and 16-6-104 MCA.

42,13.401 IMPORTATION OF WINE (1} Fach winery or importer
desiring to ship tabkle wines to licensed whelewalters distribu-
tors withan the state shei: must submit an application for reg-
istration to ‘the department of revenue as specified under
16-4-107, MCA, Each application she?}® must be accompanied by a
$25 proeessing registraticn fee and a copy of each preoduct label
the winery or importer intends to ship inte the state. The
department must be notified in writing of_any changes, addi-
tions, or deleticns_in product lipe prior to distribution in
Montana.

(2) Nou table wines may be shipped into the state until such
registraticn is granted by the department.

3 Fach winery or importer registration must be:
a submitted on forms supplied by the liguor divigion;
b accompenied by a $25 fee; and
C renewed annually on or before July 1.
4 Any winery or importer failing to rerew or not actively
engaged in business in Montana for a pericd of one year will be
subiject to cancellation or suspension as provided in 16-4-107,
MCA,
AUTH: 16-1-303 MCR; IMP: 16-4-107 MCA.

42,13,402 WINE DISTRIBUTOR'S MONTHLY REPGCRTS (1) Each
table wine distributor shall file with the deparemene liquor
division a table wine distributor’'s monthly tax report (Form
AA-50), as reguired by 16-3-404, MCA, showing the number of
liters ¥eceived sold during the immediotely precedins catendar
previoug montkh. The form must be filed whether or not the dis-
tributor has reeeived sold any wine Quring t¢he preccding ealen-
day a month. The form 8 aveitabie may be obtained from the
Audit &nd Aceounting Centralized Services Division, Department
uf Revenue, Mitchell Building, Helena, Montana 5966% 59620.
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(2) The form #3 te must be accompanied by payment of the
taX due upder 16-1-411, MCA.

(3) Failure to file the form or pay the table wine tax is
sufficient cause for a suspensien or revecation of the distribu-
teris iicense the assessment of penalties and interest in accor-
dance with 16-1-411, MCA, and other penalties _provided
16-4-406, MCA. Uniess the diseributer &5 abie to show geed
cause; faiiure ee file subicets the distributer te a fine of 616
for ehe Ffiweer Fatiurer; 650 for ehe seeondsy and $106 for emeh
fatiure ehereafter
AUTH: 16-1-3203 MCA; IMP: 16-1-411, 16-3-404, and 16-4-406 MCA,

42,13,501 DRIVEUP WINDCWS (1) The holder of a license to
sell alcoholic kbeverages for off-premises consumption may oper-
ate & driveup window for the purpose of selling such alcoholic
beverages upon the approval of by the department, anrd subject to
the restriectiens previded tm requirements of ARM 42.12,502.

(2} An The application fer the cperution ef a driveup win-
dew 48 must Le¢ made on forms avariable £rem sugglied by the
liquor division. Phewe &3 & A processing fee eof Eg fer the
eppiieatien is required if the applicant is the holder of a
license permitting the sele of alcoholic beverages for off-
premises consumption. A nen-iteemsee An applicant may include
the appiieation for a driveup window as part of the original
license applicationy and no additional fee 4% wili be charged.
AUTH: 16-1-303 M™MCA; 1IMP: J1€-3-303 MCA, Title 16, chapter 3,
part 3 MCA, and Title 16, chapter 4 MCA.

42,13.,502 OPERATION OF DRIVEUP WINDOWS (1) (a) through (e)
remain the same.

(f) The operation of the driveup window is subject to all
other statutes and rules genere}ly governing the sale of alco-
helic beverages for off-premises consumption.

(2) In determining whether or net te appreve an appliecatien
for a drive-up faciliey; the department eovnsiders vwhether ¢he
eonditions of subsection 43) are likeiy te ke met by the appii-
eanexs An application will not be approved if the department
determines that operation of the driveup facility will create a
traffic hazard or hinder law enforcement activities or emergency
services.

AUTH: 16-1-303 MCA; IMP: 16~3-303 MCA, Title 16, chaptexr 3,
part 3 MCA, and Title 16, chapter 4 MCA,

RULE I (42.13.222) BEER WHOLESALER AND TABLE WINE DISTRIB-
UTOR _RECORDKEEPING RECUIREMENTS (1)} Beer whulesalers and table
wine distributors shall keep and maintain records at their place
of business ot &ll beer or table wine furnished or sold to
retailers. These records must contain the following informa-
tion:

(a) name and address of retailer:

(b) date sold or furnished;
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(c) date delivered;

(d) item sold or furnished;

(e) retaeiler cost per item; and

(f) date wholesaler or distributor receives retailer's
payment.

(2) Commercial records or invoices may bke used if they
contain the information listed in subsection (1) (a) through (f).
AUTH: 16-1-303 MCA; TMP: 16-3-243, 16-3-404, and 16-3-406 MCA.

3.A, The PDepartment proposes to amend rules 42,13.104,
42,153,106, 42,13.301, 42.13.303, 42,133,304, 42,13.402, and
42,13.502 because the language used in these rules is outdated
and cften difficult to read. The proposed changes in 1language
are cousistent with current usage and practice. There are no
substantive changes proposed to these rules.

B. Substantive changes are proposed to the following rules
for the following reasons:

42.13.101 - The Department proposes to amend rule 42,13,101
to require licensees to abide by all county as well as city and
town ordinarces, The past failure of rule 42,113,101 to refer to
county ordinances was in error since the Montana Alcoholic Bev-
erages Code specifically requires compliance with state, feder-
al, and local laws, e.g., §¢€ 16-1-205, 16-2-309, and 16-4-401,
MCA, which include county cordinances.

42,13.103 - Pule 42,13.103 1is proposed for amendment to
clarify that the Department's authorized representatives include
any county sheriff and his deputies as well as municipal police
forces.

42,13,107 - Section 16=-3=-310, MCA, allows the Department to
extend the 1length of time a license may be in a nonuse status.
Additional language is proposed to rule 42.13.107 to clarify
department criteria used +to determine whether an extension of
nonuse time can be granted. The proposed change in language
will prcvide licensees with knowledge of department requirements
and will promote consistent treatment of licensees by the
Department.

42,13,304 - Rule 42,13,304 is proposed for zmendment to make
the languade used consistent with that used in the Montanz Alco-
holic Beverage Code. The (ode specifically refers to beer
"wholesalers” and table wine "distributors”.

42.13.401 - Rule 42.13.401 is proposed to be amended because
it does not adequately address "terms of registration" as con-
templated by § 16-4-1G7, MCA, The amended rule will clarify the
terms of annual registration, suspension, and cancellation and
the proposed changes make it consistent with the handling of
similar registration and licensing requirements. The rule is
also proposed for amendment in order to clarify that table wine
is shipped to & "distributor” and not a "wheolesaler”.

42.13.501 - Subsection (2) of rule 42.13.501 is proposed to
be amended by removing the reference to the $50 application
processing fee., The reference to the fee will be added to rule
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42,12.111 which lists all of the application processing fees.
The proposed change will make the rule consistent with other
department liquor rules.

C. The Department proposes to adopt new Fule T (42.13.222)
because § 16-3-243, MCA, reguires a retail licensee tc pay a
brewer or wholesaler in cash for any purchase of beer within 7
days after its delivery. Section 16-3-406, MCAR, places the same
7-day paymeunt requirement on a retzil licensee purchasing table
wine from a table wine distributor. Extensions of more than 7
days is in violation of state law and can result in the suspen-
sion or revocation of the licenses of the brewer, wholesaler,
distributor, or retail licensees involved in the violation. The
Investigation Program is charged with determining compliance
with §§ 16-3-243 and 16-3-406, MCA, W¥New Rule I (472.13.222) will
provide the wholesaler with notice of recordkeeping requirements
and will provide the investigator a means of determining compli-
ance with 16-3-243 and 16-3-406, MCA.

4. Interested parties may submit their dJzta, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be subhritted to:

Ann Kenny

Department of Revenue

Legal Division

Mitchell Ruilding

Helena, Montana 59620
no later thar December 28, 1984.

5. BSarah Power, Agency Legal Services, Department of Jus-
tice, has been designated to preside over and conduct the hear-
ing.

6. The authority of the Department to make the proposed
amendments is hased on § 16-1-303, MCA, The rules implement
€§ 16=-1-3032, 16-1-411, 16-3-201, 16-3-230, 16-3-242, 16-3~301,
16=-3-303, 16-3-310, 16-3-404, 16-3-406, 16-4-102 through
16-4-104, 16-4-107, 16-4-204, 16-4-406, 16-6=103, 16-6-104,
16-6-301, 16~€=30F, and 16-6-314, MCA.

) St

ELIFN FEAVER, Director
Department of Revenue

Certified to Secretary of State 11/19/84
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PEFOPE THE DEPAKTMENT OF SCCIAL
AND REHABILITATION SERVICES OF THE
STATE QOF MONTANA

NOTICE OF ADOPTICN OF AN
AMENDMENT TC A FEDERAL
RAGENCY RULE TNCORPORATED BY
REFERENCE IN RULE
46,11.101, FOOD STAMP
PROGKAM, NO PUBLIC HEARING
CONTEMPLATED

In the matter of the
adoption of an amendment to
a federal agency rule per-
taining to the food stamp
program, PFule 46,11.101

TC: All Interested Perscns

1, The Department of Sccial and Fehabilitation Services
hereby gives notice to the adoption and incorporation by
reierence of later amendments to 7 CFR 272, 273, and 274
published in 49 Fed. Reg. 39035, Wednesday, October 3, 1984,
7 CFR 272, 273, and 274 are presently incorporated by refer-
ence in Rule 46.11.101, Food Stamp Program. These amendments:
(1} change the requirement to register for work from once
every six months to o¢nce every year, (2) mandate the disguali-
fication of participating households whose primary wage earner
quits their job, (3) add a lack of adeguate child care for
children hetween the ages of € and 12 as good cause for
refusing to accept an offer of employment, (4) establish that
failure to comply with comparable work reaquirements of the WIN
program for AFDC recipients or the uremployment compensation
program is considered to be the same as failing to comply with
food stamp work reguirements, {5} exempt from work registra-
tion 2 parent or household memker responsikle for the care of
a dependent child under age 6 rather than the current age 12,
(6) Iengtheng the disqualification fcr a voluntary cuit from
60 to 90 caye, (7) extend the definition of veoluntary gquit
without good cause to include federal/state/local employees
who are dismissed from their jobs because they participate in
a strike, ané (8) eliminate the work registraticn exemption
for a parent or caretaker of a child where another pareunt is
subject to work registration regquirementis.

2. The effective date for the adoption of the later
amendment is January =z, 1984,

3. If the department receives requests for a public
hearing under 2-4-315, MCA, on the proposed amerdments from
either 10% or 25, whichever is less, of the persons who are
directly affected by the proposed amendments; from the Admin-
istrative Code Committee of the legislature; from a govern-~
mental subdivision or agency; or from an association having
not less than 25 members who will be directly affected, a
hearing will be held at a later date, Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be 6,084 persons based on 6C,B48 food stamp recipients.
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4. The authority of the department to amend the rule is
based on Section 53-2-201, MCA and the rule implements
53-2-306, MCA.

//Director,- ocial and Rehabilita-

&on Services

Certified to the Secretary of State November 19 , 1984.
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REFORE THE DEPARTMENT CF SCCIAL
AND REHABILITATION SERVICES CF THE
STATF OF MONTANA

In the matter of the
adoption of an amendment to
a federal agency rule per-
taining to the food stamp
program, Rule 46.11,101

NOTICE OF ADOPTION OF AN
AMENDMENT TO A FEDERAL
AGENCY RULE INCOPPORATED BY
REFERENCE IN RULE
46.11.101, FOOD STAMP
PROGRAM. NO PUBLIC HEARING
CONTEMPLATED

TQ: All Interested Persons

1. The Department of Social and Rehabilitation Services
hereby gives notice to the adoption and incerporation by ref-
erence of later amendments to 7 CFR 272, 273, and 274 pub-
lished in 49 Fed. Reg. 39877, Tuesday, October 11, 1984,
7 CFR 272, 272, and 274 are presently incorporated by refer-
ence in Rule 46.11.101, Food Stamp Program., These amendments
provide a general notice to the public concerning adjustrents
to the Thrifty Food Plan which determines the maximum amount
of food stamps a household can receive, the amount of the
standard deduction which all participating households receive,
and the maximum amounts for the excess shelter and dependent
care deductions available tc cextain households. These
adjustments take into account changes in the cost of living.
A copy of this general notice published in 49 Fed. Reg. 39877,
Tuesday, October 11, 1984, may be obtained from the Department
of BSocial and Rehabilitation Services, Economic Assistance
Division, Box 4210, 111 Sanders, Helena, Montana 59604.

2, The effective date for the adoption of the later
amendment is Novenber 29, 1984. This amendment will be imple-
mented retroactive to October 1, 1984, This exception from
the standard effective date of 30 days following publication
is taken in order to comply with federal law requiring that
the new Thrifty Food Plan ard deductions shall be effective
for all eligible cases as of OCctober 1, 1984.

3. The Department of Social and Rehabilitation Services
hereby gives notice of the adoption and incorporation by
reference c<f later amendments to 7 CFR 272, 273, and 274
published in 49 Fed. Reg, 42765, Wednesday, Octcber 24, 1984,
7 CFR 272, 273, and 274 are presently incorporated by refer-
ence in Rule 46.11.101, Foocd Stamp Program. This amendment
provides a general notice that food stamp allotments shall be
increased to reflect the full value of the Thrifty Feod Plan.
The Oc¢tober 1, 1984 adjustment to the plan was based on 9%
percent of the value of the Thrifty Food Plan. Public Law
98-472 enacted Cctober 12, 1984 provides that effective
November 1, 1984, food stamp benefits will be based on 100
percent of the value of the Thrifty Food Plan.
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4. The effective date for the adoption of the later
amendment is November 29, 1984. This amendment will be
implemented retroactive to November 1, 1984. This exception
from the standard effective date of 3 days following publica-
tion is taken in order to comply with the federal law requir-
ing that the new Thrifty Food Plan shall be effective for all
eligible cases as of November 1, 1984,

5. If the department receives requests for a public
hearing under 2~-4-315, MCA, on the proposed amendments from
either 10% or 25, whichever is less, of the persons who are
directly affected by the proposed amendments; from the Admin-
istrative CoGe Committee of the legislature; from a govern-
mental subdivision or agency; or from an association having
not less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be 5,477 persons based on 54,771 food stamp recipients.

6. The authority of the department to amend the rule is
based on Secticn 53-2-201, MCA and the rule implements

53-2-306, MCA, <::T r (
/ébk ‘%a.'-\’fw,__

Director, Social anc Rehabilita-
L__jion Services

Certified to the Secretary of State November 19 , 1984,
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STRATE OF MONTANA
DEPARTMENT OF AGRICUILTURE
BEFORE THE MONTANA AGRICULTURAL LOAN AUTFORITY
OF TEF STATE OF MONTANA

NOTICE OF AMENDMENT CF
RULES 4.14.302, 4.14.303,
4.14.365, AND 4.,14,601
CCNCFRNING THE MONTANA
AGRICULTURAL LOAN AUTHORITY
AND THE BEGINNING FARM LOAN
PROGRAM

In the matter of the
amendment of Rules

4,14 .302 concerning loan
powers and eligible loan
activities, 4.14.303
concerning Lcan
maximums, 4.14,30%
concerning applicant
eligitility ard 4.14,601
ceneerning tax deduction

TC: All Interested Persons

1. On October 11, 19£4, the Montana Agqricultural lLoan
Authority published notice of the proposed amendment of
Rules 4.14,302, 4,14.,203, 4.14,.305 and 4.14,60]1 relating to
eligible Joan activities and maximums, applicant eligibility
and taxy ceduction of the Reginning Farm Loan Program at
pages 1427-1429 of the 1924 Montana Administrative Register,
issue number 19.

2. The Montana Agricultural Toan Ruthority has
amended rules 4.14.3€3, 4.14.3¢% and 4.14.601 as proposed.

3. The Montana Acricultural Loan Authcrity has
amended Rule 4,314,302 ag preposed with the following
changes

4,14.302 Loan Powers and Eligible lLoan Activities
Subsections (1) through (2) same as proposed.

(3)  All funés provided by the Authority from the sale
¢f konds will te administered under the terms #ré conditions
cf applicable state and federal law, appropriate state and
federal rules and regulations includinc those of the
Autheority and any acgreements and contracts deemed necessary
bv the Authority.

Auth: 80-12-103, MCA; IMP: §H0-12-201, MCA.

4. No written corments or testimeny were received.

e ,,,”’/,
Ry /’/ A
Keith Kelly, Directo
Department of Agricylture
and member, Montand
Agricultural Loan Authority.

Certified to the Secretary of State November 19, 1984.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of ARM 8.34.418 concerning ) ARM 8.34.418 FEE SCHEDULE
the fee schedule )

TO: All Interested Persons:

1. On September 27, 1984, the Board of Nursing Home
Administrators published a notice of amendment of the above-
stated rule at pages 1398 through 1399, 1984 Montana
Administrative Register, issue number 18.

2. Four letters of comment were received. One
individual felt the fee increases were retroactive. The fee
increases do apply to the renewals in this fiscal year. His
concern was if an individual paid his fees early he would
still be charged the new amount, not realizing that the fees
collected will be for the coming year.

Another administrator expressed concern that the fee
increase was to cover administrative costs relating to
continuing educatjon. He felt it would be appropriate to
leave fees as is and lower the continuing education
regquirements.

A third objection was expressed concerning the fee
increase for inactive licensees.

The fourth letter guestioned subsection (1ll) concerning
requests for records of licensure. The concern expressed was
that the charge could be related to requests for copies of
continuing education information, as well as other routine
requests, rather than reciprocity.

In addition to the above concern, the individual
questioned the apparent $3,000 surplus between the budget and
total amounts te be collected under the new fees. As the
numbers involved with the fees are projected figures and could
vary to a degree, as well as budgets and costs continuing to
increase, the board does not feel that the %£3,000 would be a
large surplus. The actual figure projected for total revenues
could conceivably be less than projected, in which case there
would be no surplus. No other comments or testimony were received.

3. As the fee increases were based on actual program
area costs and the amount of monies necessary to cover those
costs, the board is adopting the rules with the one change.
The change relates to the wording of subsection (11) in
response to the concern expressed and will read as follows:
(new matter underlined, deleted matter interlined)

"8.34.418 FEE SCHEDULE (1) ...

(11) Completion of Requests for records ef iiecensure
for reciprocal licensing shall require a fee of $10.

(12) ..."

DEPAR! OF MMEBCE

BY:

: —
GA Bg‘?{iﬁm, DIRECTOR

Certified to the Secretary of Stdte, vember 19, 1984.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA ETONOMIC DEVELOPMENT BOARD

NOTICE OF AMENDMENTS

OF 8.97.410 GUARANTEED LOAN
PROGRAM, 8.97.501 DEFINITIONS,
8.97.503 DESCRIPTION OF
ECONOMIC DEVELOPMENT BOND
PROGRAM, 8.97.505 ELIGIBILITY
REQUIREMENTS, 8.97.507
APPLICATION PROCEDURE, 8.
97.509 APPLICATION AND FIN-
ANCING FEES, COSTS AND

OTHER CHARGES

In the matter of the
amendments of 8.97.410 con-
cerning guaranteed loan pro=-
gram, 8.97.501 concerning
definitions, 8.97.503 con-
cerning description of
economic development bonds,
8.97.505 concerning eligib-
ility reguirements, 8.
97.507 concerning applica=
tion procedures and 8.
97.509 concerning fees.

T i e N Nt N et St ot ot

TO: All Interested Persons:

1. On October 11, 1984, the Montana Economic Development
Board published a notice of amendments of the above-stated
rules at pages 1430 through 1434, 1984 Montana Administrative
Register, issue number 19.

2. The board has amended the rules exactly as proposed.

3. No comments or testimony were received.

DEPARTMENT, Col CE

BY:

")
G:?;/BUC AN, DIRECTOR
Certified to the Secretary of S¥ate, ‘November 19, 1984.
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BEFORE THE DFPARTMENT COF SOCIAL
AND REHABILITATION SERVICEE OF THE
STATE OF MONTANA

In the matter of the adop- ) NOTICE OF THE ADOPTION OF
tion of Rule 46.11.117 per- ) RULE 46.11.117 PERTAINING
taining to when eligibility ) TO THE FOOD STAMP PROGRAM.
of Food Stamps begins. )

TG: All Interested Persons

1. On October 11, 1984, the Department of Social and
Rehabilitation Services published notice of the proposed
adoptior of Rule 4€.11.117 pertaining te¢ when eligibility of
Food Stamps begins at page 1464 of the 1984 Montana Adminis-
trative Register, issue 19.

2. The Department has adopted Rule 46,11.117, FOCD
STAMPS, DETERMINING WHEN ELICIBILITY FEGINS, as proposed.
3. No written comments or testimony were received.
<

Social and Rehabllita-
¥on Services

Certified to the Secretary cf State Novenmber 19 1984,

r
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VOLUME NG. 40 CPINION NO. 79

CONTRACTS - Preference for resident contractors;

MONTANA CODE ANNOTATED - Sections 1-2-101, 18-1=102(1)
and (2), 18-1-103(4);

OPINIONS OF THE ATTORNEY GENERAL -~ 37 Op. Att'y Gen. No.
59 (1977).

HELD: A resident bidder whose materials are
manufactured in Montana by Montana labor may
nct be awarded a2 state contract under section
18-1-102, MCA, when his bid is more than 3%
higher than that of the lowest responsible
nonresident bidder.

2 November 1984

Morris Brusett, Director
Department of Administration

Room 155, Sam W. Mitchell Building
Helena MT 59620

Dear Mr, Brusett:

You have requested my opinion on a guestion which I have
stated as follows:

May a resident bidder whose materials are
manufactured in Montana by Montana labor be
awarded a state contract under section
18-1~102, MCA, when his bid is more than 3%
higher than that of the lowest responsible
nonresident bidder?

Section 18-1-102, MCA, deals with the awarding of
certain state contracts, It provides, in pertinent
part:

(1) In order to provide for an orderly
administration of the business of the state of
Montana in awarding contracts for materials,
supplies, equipment, construction, repair, and
public works of all kinds, it shall be the
duty of each board, commission, officer, or
individual charged by law with the

Montana AGministrative Register 22-11/29/84
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responsibility for the execution of the
contract on behalf of the state, board,
commission, political subdivision, agency,
school district, or a public corporation of
the state of Montana to award such contract to
the lowest responsible  bidder who 1is a
resident of the state of Montana and i whose bld
is not more than 3% higher than that of the
lowest responsible “bidder who is a nonresident
of this state.

(2) In awarding contracts for purchase of
products, materials, supplies, or equipment,
such board, commission, officer, or individual
shall award the contract to any such resident
whose offered = materials, supplies, or
equipment are manufactured or produced in this
state by Montana industry aud labor and whose
bid is not more than 3% higher than 1 that of
the lowest responsible resident bidder whose

offered materials, supplies, or equipment are

not so manufactured or produced, provided that

such products, materials, supplies, and
equipment are comparable in quality and
performance. [Emphasis added.]

Subsection (1) grants a preference to a resident with
the lowest responsible bid over a nonresident with the
lowest responsible bid, so long as the resident's bid is
not more than 3% higher than that of the nonresident.
(For a discussion of the meaning of the phrase "lowest
responsible bidder" see 37 Op. Att'y Gen. No. 59
(1977) .) Subsection (2) provides that a preference be
granted to a resident with the lowest responsible bid
whose supplies are manufactured in-state by Montana
labor over a resident with the lowest responsible bid
whose supplies are manufactured out-of-state. With
respect to contracts for the purchase of products, any
bidder whose materials are manufactured in Montana by
Montana labor is considered a resident. § 18-1-103(4),
MCA.

The confusion surrounding the statute arises where the
bidders on a contract are made up c¢f both residents and
nonresidents and the bids are fairly close in dollar
amounts. In the example cited in the legal memorandum
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that accompanied your opinion request there are two
resident bidders and one nonresident bidder. The lowest
bidder is an out-of-state company. The first resident
company's bid is within 3% of the nonresident's bid;
however, the materials offered by that resident company
are not manufactured in-state. Nevertheless, applying
subsection (1) of section 18-1-102, MCA, the first
resident bidder would be awarded the contract. However,
the bid of the second resident bidder, whose materials
are manufactured in-state, is within 3% of the first
resident bidder who was awarded the contract under
subsection (1) . Your specific¢ question concerns
whether, applying subsection (2}, the resident bidder
whose materials are manufactured in-state should be
granted preference over +the resident bidder who
prevailed wunder subsection (1). I will wuse the
hypothetical situation that you provided in your opinion
as an example. The dollar amounts are as follows:

- Bid of resident using out-of-state materials

= $101.00,
- Bid of resident using in-state materials =
$103.00.

~ Bid of nonregident = $99.00.

If both subsections (1) and (2) of section 18-1-102,
MCA, are applied to this example, the operation of
subsection (1) will result in the awarding of the
contract to the resident with the bid of $101, who will,
in turn, lose out to the resident with the bid of $103,
by operation of subsection (2). The final award of the
contract will thus go to a resident whose bid is more
than 3% higher than the bid of the nonresident. Such a
result is in direct conflict with subsection (1).

It is a rule of statutory conscruction that a statute is
to be construed as a whole, with effect being given, if
possible, to every provision so that conflicting parts
are made to harmonize. See § 1-2-101, MCA; Montana
Automobile Association v, Greely, 38 St. Rptr. 1174,
1180, 632 p.2d 300, 306 (1981); McClanathan v. State,
186 Mont. 56, 61, 606 P.2d 507, 510 (1980); Yurkovich v.
Industrial Accident Board, 132 Mont. 77, 84, 314 P.24
866, 870 (1957). Individual sections of an act should
be interpreted 1in such a manner as to insure
coordination with other sections of the act. State v.
Meader, 184 Mont. 32, 37, 601 P.2d 386, 389 (1979).
Subsections of a statute should be construed to avoid
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conflict between them. State ex rel. Depuy v. District
Court, 142 Mont. 328, 332, 384 P.2d 501, 503 (1963).

Following these rules of statutory construction, I
conclude that the two subsections of section 18-1-102,
MCA, must operate independently of, rathexr than in

cohjunction with, each other. Subsection (1) would
apply when the bidders on a particular contract include
residents and nonresidents, and where the lowest

responsible bid of a resident is not more than 3% higher
than the lowest responsible bid of a nonresident.
Subsection (2) would apply where the bidders include
only residents or where the lowest responsible bidder is
not a nonresident. Thus, in the example provided above,
subsection (1) would operate to award the contract to
the resident whose bid was no more than 3% higher than
that of the nonresident, i.e., the bid of $101. Because
the factual situation triggers the application of
subsection (1), subsection (2) would not come into
operation at all. 1f section 18-1-102, MCA, is not
interpreted in the manner described above, one part of
the statute could operate in violation of the other, a
result not favored in the law.

THRREFORE, IT IS MY OPINION:

A resident bidder whose materials are manufactured
in Montana by Montana labor may not be awarded a
state contract under section 18-1-102, MCA, when
his bid is more than 3% higher than that of the
lowest responsible nonresident bidder.

truly yours,

MIKE GREELY
Attorney General

8]
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VOLUME NO. 40 OPINION NO. 80
LIENE - "First in time" rule for determining priority
with federal mortgages and local tax liens;

LIENE - Priority of local tax liens over private
mortgages;

LIENS - Priority of 1local tax liens over SBA liens;
TAXATION - "First in time" rule for determining priority
with federal mortgages and local tax llens,

TAXATION - Pricrity of lceal o oo private
mortgages;

TAXATION - Priority of local tax liens over $SBA liens;
MUONTANA CODE ANNOTATED ~ Secticns 15-16-401,

15-16-402(1), 15-16-403.

HELD: 1. Local tax liens on personal or real property
have priority over liens of private
nortgagees.

2. When federal mortgages are involved, the rule
regarding priorities between local taxes and
those mortgages is: First in time is first in
right, unless federal statute provides
otherwise.

3. Under 15 USCA § 646, SBA liens are subordinate
to local tax liens.

5 Ncovembher 1984

J. Allen Bradshaw
Granite County Attorney
Granite County Courthouse
Philipskurg MT 59858

Dear Mr. Bradshaw:

You requested an opinion concerning the priority of
lecal tax liens in relation to federal and other
mortgage liens.

Montana law expressly confers priority of tax liens on
oersonal property. Section 15-16-402(1), MCA, provides:

Everx tax due E personal property iﬁ a

prior Iien upop any or all of such property,
which lien shall have precedence over any
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other lien, claim, or demand wupon such
property, and except as hereinafter provided,
every tax upon perscnal property is also a
lien upon the real property of the owner....
[Emphasis added.]

There is no such provision for liens on real property.
The tax statutes read as a whole, and the federal case
of United States v. Christensen, 218 F. Supp. 722
(D. Mont. 1963), however, lead me to conclude that tax
liens on real property have priority over mortgage and
other private liens,.

Section 15-16-401, MCA, provides:

EES, Qé?gbﬁj__aﬂa— every lien created by this
title has the force and effect of an execution
duly levied against all personal property in
the possession of the person assessed from and
after the date the assessment is made.... The
]udgment is not satistied nor the lien removed

unti. the taxes are paid Or the property sold

for the payment thereof. [Emphasis added.]

Section 15-16-403, MCA, provides:

Lien on real property and improvements. Every
tax due upon real property is a lien against
the property assessed, and ¢very tax due upon
Iﬁﬁrovements upon real estate assessed to
vther than the owner of the real estate is a
lien upon the land and improvements, which
several liens attach as of January 1 in each
year. [Emphasis added.]

United States v. Christensen, supra, considered these
statutes as well as others prescribing the procedures
for tax sales, rights of redemption, and quiet title

actions. (The pertinent language in the statutes 1is
substantially the same today as in 1963.) The Court
observed that in all instances, general tax liens remain
against the property until the taxes are paid. The

Court discussed the Montana cases ¢f State ex rel.
Malott v. Board of Commissioners, 89 Mont, 37, 296 P.2d
1 (1930), and Hartmanp v. City of Bozeman, 116 Mont., 392,
154 P.2¢& 279 (1944), which held the pricrity of general
tax liens over special assessments. Both cases
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contained strong language implying the priority of
general tax liens over other claims, For example, in
Hartman the Court quoted a Utah case with approval:

'The necessity and importance of preferring
the lien for general taxes over other claims
are so impelling that the priority of the
sovereign claims of the state will not be
depreciated nor denied without warrant from
the Legislature in c¢lear and unmistakable
terms....'

116 Mont. at 395.

I agree with the holding in Christensen that the
foregoing statutes and cases compel the conclusion that
tax liens on real property take priority over mortgages.

Your next guestion concerns the priority of local tax
liens in relation to federal mortgages. The answer to
this question depends on the particular federal
mortgages involved.

Ordinarily, the rule regarding the priority of federal

mortgage liens in relation to local tax liens is: The
first in time is first in right. U.S. v. Ringwood Iron
Mines, 251 F.2d 145 (34 Cir.), cert, denied, 356 U.S.
574 {(1958). In certain cases, federal statutes override
the "firgt in time" 7rule. Title 15 USCA § 646

subordinates SBA (Small Business Administration) 1liens
to state and local tax liens, when state law gives tax
liens priority over mortgages. United States v.
Christensen, supra, held that tax liens 1n Montana are
superior to all other liens, and are therefore superior
to SBA liens.

In conclusion, local tax 1liens have priority over
private mortgages. When federal mortgages are involved,
the rule is that first in time is first in right, unless
federal law changes the rule, as with SBA liens, SBA
liens are subordinate to local tax liens in Montana.

THEREFORE, IT IS MY OPINION:

1. Local tax liens on personal or real property
have priority over liens of private
mortgagees,
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2. When federal mortgages are involved, the rule
regarding priorities between local taxes and
those mortgages is: First in time is first in
right, unless federal statute provides
otherwise.,

3. Under 15 USCA § 646, SBA liens are subordinate
to local tax liens.

. -
Very truly vyoyrs,
.

MIKE GREELY
Attorney General
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VOLUME NO. 40 OFINICN No. 81

COUNTIES - Budgeting;
COUNTIES ~ Setting officials' salaries;

COUNTY OFFICERS AND EMPLOYEES -~ Setting officials’
salariesg;
COUNTY OFFICERS AND EMPLOYEES - Time for setting

officials' salaries;

COUNTY OFFICIALS - Setting officials' salaries;

COUNTY OFFICIALS - Time for setting officials’' salaries;
ELECTED OFFICIALS - Setting county ofticials' salaries;
ELECTED OFFICIALS - Time for setting county officials!
salaries;

SALARIES - Setting county officials' salaries;

MONTANA CODE ANNOTATED -~ Sections 7-1-2111, 7-1-2112,
7-4-2503, 7-4-2503(1), 7-4-2504, 7-6-2322, 7-6-2324,
7-6-2325;

OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No,
101 (1977).

HELD: When a county's classification changes according
to section 7-1-2111, MCA, the salaries of the
county officials listed in section 7-4-2503(1),
MCA, must also change. The salaries must change
as of July 1 of the following year, with the
onset 0of a new fiscal year for the county.

13 November 1984

Mark L. Stermitz

Judith Basin County Attorney
P.0O. Box 557

Stanford MT 59479

Dear Mr, Stermitz:

You have requested my opinion concerning the computation
of certain county officials' salaries according to
section 7-4-2503, MCA, Specifically, you asked whether
a decrease or 1iucrease in taxable valuation and the
accompanying change in the county classification,
pursuant to section 7-1~2111, MCA, would result in a
decrease or increase in the salaries under section
7-4-2503, MCA, and if so, when such decrease or increase
would be effective. I conclude that a change 1in
classification would require a change in salary which
would bhecome effective for the following fiscal year.
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Cerctain county officials receive salaries computed
according to sections 7-4-2503 and 7-4-2504, MCA, both
of which were amended in 1981. Section 7-4-2503, MCA,
provides:

Salary schedule for certain county officers.
(1) The salary paid to the county treasurer,
county clerk and recorder, c¢lerk of the
district court, part-time county attorney,
county assessor, county superintendent of
schools, and county sheriff; the county
surveyor in counties where county surveyors
receive salaries as provided in 7-4-2812; and
the county auditor in all counties wherein
such office is authorized, for the fiscal year
beginning July 1, 1981, is computed by adding
the annual base salary of:

{a) 614,000 for the cocounties of the first
through fifth class to the population
increment of $10 for each 100 persons or major
fraction thereof included 1in the c¢ounty's
population as determined by the 1980 federal
decennial census; or

(b) $12,000 for counties of the sixth and
seventh class to the population increment of
$20 per 100 persouns or major fraction thereof
in the county's population as determined by
the 1980 federal decennial census.

Only the county officials listed in subsection (1) of
section 7-4-2503, MCA, are the subject of this opinion,
as they are the orly officials whose salaries are
computed according to county classes. Only that
subsection links the hase salaries to the classes set in
section 7-1-2111, MCA,

Section 7-1-2111, MCA, provides:

Classification of counties. (1) For the
purpose of regulating the compensation and
salaries of all county officers, rot otherwise
provided for, and for fiwxing the penalties of
officers' bonds, the several counties of this
state shall be classified according to that
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percentage of the true and full valuation of
the property therein upon which the tax levy
is made, as follows:

This section goes on to designate the "first class”
through the "seventh class.” It is these classes to
which section 7-4-2503(1), MCA, quoted above, refers.
These classes are used as a basis for computing the
salaries of certain county officials,

Your question concerns the effect of a change of c¢lass,
pursuant to section 7-1-2111, MCA, on the salaries of
the officials listed in section 7-4-2503(1), MCA.
Because the Legislature, through the c¢lear language of
section 7-4-2503, MCA, has evidenced its intent to base
certain salaries on the county classifications, it is
logical to conclude that any change in the
classification would result in a change in the salaries.
Every vyear the salaries are recomputed according to
sections 7-4-2503 and 7-4-2504, MCA,

Less apparent is the Legislature's intent as to when
such a change is to occur. Neither section 7-1-2111,
MCA, nor section 7-4-2503, MCA, specifically refers to a
date upon which suc¢h a change in salaries is to take
effect. Sec¢tion 7-4-2503, MCA, refers only to the
fiscal year beginning July 1 of each year. As to a
change in classification of a county, section 7-1-2112,
MCA, provides:

Designation of county classification by c¢ounty
commissioners. (1) The several boards of
county commissioners must, at their regular
session in September of each year, make an
order designating the class to which such
county belongs, as determined by the taxable
valuation of such county for the year in which
such order 1is made, under and in accordance
with the provisions of 7-1-2111.

(2) Such classification shall not change the
government of the county then 1in existence
until the next succeeding first Monday in

January. [Emphasis added.]
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A change in the salaries of county officials covered by
section 7-4-2503, MCA, must logically occur at the
beginning of the next fiscal year, as a change prior to
the following fiscal year would require a change in the
county's budget. Section 7-1-2112(1), MCA, requires the
county commissioners to make a classification order at
their GSeptember meeting. By the time the order is
issued in September, the budget for the county's fiscal
year of July 1 to June 30 will have been set. See
§ 7-6=-2322, MCA. The classification may precede the
final setting of the budget, depending on when the
commissioners' meeting is held in September, but such
timing is not assured. Moreover, section 7-1-2112(2),
MCA, states that a change in c¢lassification is not to
change the county government until January of the
following year. Even if the classification order
preceded the setting of the budget, the county
government is not to change until the following January.

There are only limited provisions for amendment of the
budget in the middle of a fiscal year. GSee § 7-6-2324,
MCA. There is no statute which allows an amendment of
the budget for an increase in salary due to a change in
county classification. Furthermore, section 7-6-2325,
MCA, provides that although certain transfers or
revisions may be made, "no salary shall be increased
above the amount appropriated therefor." Any salary
change due to a change of county classification must not
affect the salaries of the county officials listed in
section 7-4-2503(1), MCA, until the following fiscal
year,

An Attorney General's Opinion issued December 20, 1877
concluded, based on the Montana Supreme Court case of
Brown v. Board of County Commissioners, 165 Mont. 391,
529 P.2d 328 (1974), that county officials' salaries
must be computed according to the taxable valuation made
prior to July 1 of the year in guestion and that any
change in salary must be made on July 1 or must be
applied retroactively to that date. 37 Op. Att'y Gen.
No. 101. I conclude that, due to the amendment in 1981
of section 7-4-2503, MCA, this Attorney General's
Opinion and the Brown case are not applicable to
determine the issue at hand. The statutory scheme for
determining the salaries of the county officials listed
in section 7-4-2503(1}, MCA, in effect prior to the 1981
amendments, was vastly different from the current scheme
and provides little insight into the problems which have
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arisen with the current versions of sections 7-4-2503
and 7-4-2504, MCA,

The clear intent of the Legislature, as evidenced by the
language of section 7-4-2503, MCA, is that when a
county's classification changes according to section
7-1-2111, MCA, the salaries of the county officials
listed in section 7-4-2503(1), MCA, must als¢ change,
Because the classification will not change until
September of the year of the change, after the budget
has been set by the county, and because section
7-1-2112, MCA, states that the county govermnment is not
to change until January of the following year, the
salaries must not change until July 1 of the following
year, with the onset of a new fiscal year for the
county.

THEREFORE, IT IS MY OPINION:

When a county's classificatiun changes according to
section 7-1-2111, MCA, the salaries of the county
officials listed in section 7-4-2503(1), MCA, must
also change. The salaries must change as of July 1
of the following year, with the onset of a new
fiscal year for the county.

Very truly yours,

S—
MIKE GREELY TR~
Attorney General
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UOTICE OF FULCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Propesals of the
Department of Revenue are reviewed only in regard to the
procedural requirements of the Montana Administrative
Procedure Act. The Committee has the authority to make
recommendations to an agency regarding the adoption,
anendment or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. In addition, the Comnittee may poll the members
of the Legislature to determine if a proposed rule is
consigstent with the intent of the Legislature or, during a
legislative session, introduce a bill repealing & rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend «
rule.

The Committee welcomes comments from the public and
invites members of the public to appear before it or to send
it written statements in order to bring to the Comnittee's
attention any difficulties with existing or proposed rules.
The address is Room 138, Montana State Capitol, Helena,

Montana 59620.
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THE ADMITISTRAZIVE RULES OF MONTAVA AID THE
T

MOUTATA ADMIVISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
loogeleaf compilation by department of all
vules ol otatc doportacnts oond orttochod
bourds presently in effect, except rules
adopted up to three months previously.

Montana Administrative Register (I1AR) is a
soft back, bound publication, issued twice-
monthly, containing notices of rules proposed
by agencies, notices of rules adopted by
agencies, and interpretations of statute and
rules by the attorney gzeneral (Attorney
General's Opinions) and agencies [Declaratory
Rulings) issued since publication of the
preceding register.

Jse of the Administrative Rules of llontana {ARIN,:

¥rnown
Subject
Matter

Statute
Jumber and
Department

1. Consult ARM topical index, volums 15.
Update the rule by checking tne
accunulative table and the table of
contents in the last Montana
Administrative Register issued.

2. Go to cross reference table at end of
each title which lists MCA section
numbers and corresponding ARW rule
nunbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through September
30, 1984. This table includes those rules adopted during the
period October 1, 1984 through December 31, 1984, and any
proposed rule action that is pending during the past & month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on propesed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1984,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, c¢atchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1984 Montana Administrative Registers.

ADMINISTRATION, Department of, Title 2

I State Plan of Operation for Distribution of Federal
Surplus Property, p. 746, 956

I-1V and other rules - Moving and Relocation Expenses,
p. 735, 957

I-1V Equal Employment Opportunity and Affirmative Action
Program, p. 1533

I-VII Discipline Handling Policy, p. 740, 958

I-XVII Recruitment and Selection of Employees By State

Agencies, p. 1199, 1560

2.21.6402 and other rules - Minimum Standards for Performance
Appraisal, p. 905, 1087

2.23.101 and other rules - Operation of a Merit System, p.
858, 1128

2.32.101 Uniform Building Code - Doors - Health Care
Facilities, p. 622, 744, 1024

2.32.210 Review of School Plans in Areas Where There is a
Local Government Code Enforcement Program, p. 624,
1024

2.32.401 National Electrical Code - Minimum Standards and
Requirements for Electrical Installations, p. 626,
1024

2.32.501 Standard for Recreational Vehicles - Construction,
p. 628, 1025
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(Wworkers' Compensation Judge)

2.52.344 and other rule - Petition for New Trial or
Reconsideration of Attorney Fee Award - Attorney
Fees, p. 1598

AGRICULTURE, Department of, Title 4

4.3.204 Loan Limite Through Junior Agriculture Leoans, p.
1082, 1366

4,14,302 and other rules ~ Loan Powers and Eligible Loan
Activities - Loan Maximums - Applicant Eligibility
- Tax Deduction, p. 1427

COMMERCE, Department of, Title 8

I Incorporation By Reference of Rules for the
Implementation of the Montana Envirommental Policy
Act, p. 859, 1026

(Board of Cosmetologists) .

8.14.814 and other rules - General, Initial, Renewal and
Late Fees - Fee Schedule p. 548, 861, 1180

(Board of Dentistry)

I-XIX Standards for Dentists Administering Anesthesia, p.
1768, 1861, 912, 1083

8.16.602 Allowable Functions for Dental Auxiliaries, p.
1693, 552, 921

(Board of Horse Racing)

8.22.801 General Reguirements ~ Finalist Determination in
Thoroughbred Races, p. 1601

(Board of Nursing Home Administrators)

8.34.418 Fee Schedule, p. 1398

{Pharmacy)

8.40.404 and other rules - Fee Schedule - Additions,
Deletions and Rescheduling of Dangerous Drugs, p-
1208, 1567

(Plumbers)

8.44.403 and other rules ~ Applications - Examinations -
Renewals = Duplicate and Lost Licenses - Fee
Schedule, p. 748, 948, 1181

(Professional Engineers and Land Surveyors)

8.48.1105 Fee Schedule, p. 630, 922

(Board of Public Accountants)

8.54.401 and other rules - Definitions - Professicnal
Conduct = Positive Enforcement - Examinations -
Licenses - Fees = Records, p. 632, 961

(Board of Radioclogic Technologists)

8.56.402 and other rules - Applications - Licenses -
Temporary Permits - Definitions =~ Permit
Examinations - Regional Hardship - Requirements for
Approval of Physician Specialjizing in Radiology =~
Verification of Evidence that Temporary Permit
Applicant Can Perform X-ray Exams Without
Endangering Public Health ~ Unethical Conduct =
Permit Examinations = Regienal Hardship, p. 1210,
1629
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(Milk Control Bureau)
8.79.101 Transactions Involving the Purchase and Resale of
Milk Within the State, Rule Definitions, p. 752,

969
(Financial Bureau)
I Amount to Which Finance Charges are Applied by a

Licensed Consumer Loan Company, p. 665, 922

(Board of Milk Control}

8.86.301 Pricing Rules, Class I Price Formula, p. 411, 969

(Montana Economic Development Board)

I-XII Municipal Finance Conscolidation Act Program, p.
862, 1466

8.97.301 and other rules - Definitions - Rates, Service
Charges and Fee Schedules - Board In-State
Investment Policy = Eligibility Criteria - Economic
Development Linked Deposit Program - Loan
Participation - Montana Economic Development Bond
Program, p. 667, B69, 922, 1026

8.97.410 and other rules - Guaranteed Loan Program -
Definitions = Description of Economic Development
Bond Program - Eligibility Requirements -
Applications - Financing Fees, p. 1430

{Hard-Rock Mining Impact Board)

8.104.203 and other rules - Format of Impact Plans -
Notification and Submission of Plan -~ Ex Parte
Communications with Board Members and Staff -
Objections Filed During 30-day Extension of a
Review Period, p. 1602

(Aeronautics Division)

I-IX Airport Certification and Licensing, p. 1538

EDUCATION, Title 10

{Superintendent of Public Instruction)

I Obligation of Debts Incurred for the Purchase of
Property, p. 754, 972

(Board of Public Education)

I Gifted and Talented Children, p. 756, 1182
I Educational Media Library, p. 1168, 1474
I School Program Evaluation, p. 1437

10.55.205 and other rules - Supervisory and Administrative
Time - Policy Governing Pupil Instruction-Related
Days Approved for Foundation Program Calculations,
p. 1163, 1441

10.55.302 Certificates ~ First Aid Training for Personnel
Coaching Athletics, p. 871, 1161, 1471

10.55.402 Minimum Units Required for Graduation, p. 758, 1439

10.57.106 Life Certificates, p. 1166, 1472

10.57.207 and other rules - Correspondence Extension and In-
Service Credits - Reinstatement - Class 2 Standard
Teaching Certificate, p. 1435

10.62.101 and other rules - Certification of Fire Services
Training Schools, p. 760, 1473
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FISH, WILDLIFE AND PARKS, Department of, Title 12

12.3.104 Establishment of Landowner Priority in Issuance of
Antelope or Deer Hunting Licenses, p. 1021, 1411

12.5.401 0il and Gas Leasing Policy for Department-
Controlled Lands, p. 1594, 762, 1084, 1475

12.6.201 and other rules - Field Trial Regulations, p. 1023

12.6.,901 Water Safety Regulations - 25-Horsepower Limit on
Portions of Bighorn River During Part of the
Waterfowl Season, p. 1443

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I and other rule - Certificates of Need for Long-term
Care Facilities, p. 1400

16.16.101 and other rules - Sanitation in Subdivisions, p.
765, 1027, 1104, 1568

16.16.304 Individual Sewage Treatment Systems, p. 1402

16.20.605 and other rules - Water Quality Classifications and
Standards, p. 1447

16.20.701 and other rules - Extension of Water Quality Non-
degradation Rules to Groundwater, p. 1453

16.20.914 and other rule - Issuance of General Permits for
Montana Pollutant Discharge Elimination Systems and
Groundwater Pollution Control Systems, p. 1459

16.32.301 and other rules - Health Care Facilities = Adult
Day Care Centers - Personal Care Facilities, p.
556, 973

16.32.302 and other rules -~ Chemical Dependency Treatment
Centers - Minimum Construction Standards =
Licensing and Certification, p. 558, 918, 929, 973,
1090

16.38.301 and other rules - Fees Charged by the Department's
Chemical Laboratory for the Performance of
Laboratory Analyses, p. 873, 1092

INSTITUTIONS, Department of, Title 20

20.11.108 and other rules ~ Reimbursement Policies, p. 790,
1367

JUSTICE, Department of, Title 23

I-II1I Child safety Restraint System Standards and
Exemptions, p. 571, 1040

LABOR AND INDUSTRY, Department of, Title 24

(Human Rights Commission)

I-VII Maternity Leave, p. 482, 949, 1369
(Workers' Compensation Division)
I=-VIII Employer's Insurance Requirements - Independent

Contractor Exemption Procedures, p. 486, 983
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24.29.3201 Corporate Qfficers - Election Not to be Bound, p.
488, 983

STATE LANDS, Department of, Title 26

I-IV Certification of Coal or Uranium Mine Blasters, p.
1901, 420, 1373

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

36.7.101 and other rules - Administration of the Montana
Major Facility Siting Act - Long-Range Plans -
Waivers - Notice of Intent to File an Application -
Application Requirements = Decision Standards,
Centerlines - Monitoring, p. 1216

(Board of 0il and Gas Conservation)

I Emergency Rule ~ Workable Ignitor Systems on Wells
Producing Hydrogen Sulfide Gas, p. 324, 932
I Burning of Waste Gas and Ignitor Systems on Wells

Producing Hydrogen Sulfide Gas, p. 877, 1042
36.22.307 and other rules - Forms - Submittal Date of
Reports, p. 683, 931

PUBLIC SERVICE REGULATION, Department of, Title 38

1-VII Charges Related to Utility Line Moves Associated
with Movement of Structures, p. 3860, 1131, 1185

38.3.201 and other rules ~ Motor Carrier, Railrcad and
Utility Fees, p. 950, 1129

REVENUE, Department of, Title 42

I Use of Montana Adjusted Gross Income When
Calculating Itemized Deducticis, p. 1817

1 Failure to Furnish Requested Information cn
Returns, p. 1619

I Elderly Homeowner Credit Returns, p. 1621

I Tax Status of Federal Obligations, p. 1623

I-II Payment of Interest on Refunds, p. 1610

42.15.504 Investment Tax Credit, p. 1615

42.16.105 Penalties for Failure to File Return, Pay Tax or
Pay a Deficiency, p. 1608

42.17.103 and other rules - Wages - Forms to File after
Termination of Wage Payments, p. 1612

42.21.101 and other rules - Market Value of Personal Property
- Qil Field Machinery and Supplies - Leased and
Rented Equipment - Abstract Record Valuation -
Property Reporting Time Frames, p. 1550

42.22.101 and other rules - Assessment and Taxation of
Centrally Assessed Companies, p. 1543
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42.
42.

42.

42.

27.

27.
28.

28

28.

102

211
105

301

402

SECRETARY

~1776-

and other rule - Gasoline Distributor's Bonds and
Statements, p. 1343, 1631

Nonexemption from Gasoline Tax, p. 1341, 1632

and other rule ~ Special Fuel User Tax, p. 1348,
1632

and other rules - Special Fuel Permits, p. 1350,
1632

and other rules - Special Fuel Dealers, p. 1345,
1631

OF STATE, Title 44

1.2.419

SOCTAL AND

‘Scheduled Filing, Compiling and Publication Dates
for Montana Administrative Register, p. 1625

REHABILITATION SERVICES, Department of, Title 46

46.

46.

46,

46,

46.
46.

46.
46,

46.

10.

11.
11.

12.
12,

12.

.201

2116

.501

. 604

.904

. 2510

308

101
111

304

401
513

Determination of When Food Stamp Eligibility
Begins, p. 1464

Participation of Rural Hospitals in the Medicaid
Program as Swing-Bed Facilities, p. 798, 996

and other rules - Overall Departmental Rules -
Definitions = Fair Hearings, p. 1358, 1633
Protective Services, Information System Operator,
p. 1525, 1838, 1108, 1412

and other rules - Procedure for Obtaining
Substitute Care Services - Eligibility Requirements
- Services Provided - Foster Care Maintenance
Payments, p. 1110, 1412

and other rules - Licenses - License Revocation and
Denial - Confidentiality of Records and
Information, p. 1364, 1635

and other rules = Day Care For Children of
Recipients in Training or in Need of Protective
Services, p. 1355, 1635

and other rules - Blind Vendors Program -
Certification - Transfer and Termination - Vendor
Responsibilities ~ Set Aside Funds - Contracts with
Vending Companies = Vendor Rights and
Responsibilities, p. 691, 991

and other rules - Eligibility Requirements
Regarding AFDC Program, p. 1170, 1478

Food Stamp Program, p. 1713, 294, 1085

and other rules - Food Stamps, Determining
Eligibility For the Food Stamp Program =- Reporting
Requirements ~ Determining Benefits - Certification
Periods, p. 687, 993

and other rule = Third Party Liabkility for Medical
Assistance, p. 1409, 1637

and other rules -~ Medical Assistance; Provider
Sanctions, p. 1404, 1639

Reimbursement. for Swing-Bed Hospitals, Medical
Assistance, p. 1627
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46.12.3803 Medically Needy Income Standards, p. 1916, 1933,
328, 998

46.13.106 and other rules - Low Income Energy Assistance
Program ~ Benefit Award Matrices - Income
Standards, p. 1113, 1481
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