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BEFORE THE DEPEARTMENT OF ADMINISTRATION
Cf THE STATE OF MONTANA

in the matter of the adoption V' NOTICE OF PUBILIC EEARING ON THE
of rules relating to the ) PROPOSED ADOPTION OF RLULES
adwiniztration of the state's ) RELATING TO THE STATE'S
2qual emplovment opporiunity ) EQUAL EMPLOYMENT OPPORTUNITY
ard affirmative action program ) AND AFFIRMATIVE ACTION

}  PRCGRAM

Tn:  A1I luterested Percons.

1. Or November 2y, 1984, at 12:;15 p.m. in Room =209,
Cogswell Building, Helena, Montana, a public hearirg will be
held to consider the adoption of rules rejating to th: state's
equal employment opportunity and affirmative action program,

2. The proposed rules provide as follows:

RULE I SHORT TITLE (1) This sub-chapter mav be cited as
the equal employment opportunitv,affirmative action program
policy.

(Auth., 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCR)

RULE II POLICY AND OBJECTIVES (1) It is the policy of
the state of Montana that:

{a) equal opportunity is a goal of state government;

(b)Y discriminating barriers to employment in state govern-
ment must be eliminated, and

(c) an effective state equal employment opportunity
program must be implemented and maintained.

(2) It is the objective of this policy to establish
minimum standards for the implementation of an equal employment
opportunity/affirmative acticn program for all executive branch
agencies, in compliance with relevant state and federal law or
regulation and executive order.

(Auth, 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA)

RULE III DEPARTMENT OF ADMINISTRATION RESPONSIBILITIES
(1) The department of administration has the responsibility to
administer and implement the state's equal employment opportun-—
ity/affirmative actiun program.

(2) At a mipimum, the department shall perform the follow-
ing functions:

(a) develop EEC standards and guidelines, and administra-
tive systems to support the state EEQ program, including stan-
dards for approval of agency plans;

{b) provide EEC analyses and the technical asszistance
needed by executive branch agencies to estabiish affirmative
action programs;
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{(c) review and approve all agency affirmative action plans
for compliance with federal and state law and with the require-
ments of the state's equal employment opportunity guidelines.

(d) prepare an annual report to the governor evaluating
the progress of affirmative action in state government and
recommending, where appropriate, corrective measures to be
taken; and

(e) provide training for agency EEO officers.

fAuth, 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA)

RULE TV AGENCY PROGRAM (1) The head of ecach executive
branch agency is responsible for the implementation of that
agency's equal employment opportunity/affirmative action pro=-
gram.

(2) The agency head shall appoint an equal employment
opportunity officer for the agency who has the authority and
resources to develop the agencv's program and work with managers
to implement the program.

(3) The program &t a minimum shall include a policy
statement, described in {4) and a plar of corrective measures
described in (5).

(4) Each agency shall davelop a written egual emnloyment
opportunity policy statement for luternal and oxternal dis-
semination. The equal employment opportunity policy shall
include, at ¢ minimum, the following elements.

(a) A statement that it is the policy of the agency to
provide egqual employment opportunity (EEQ) to¢ a&ll persons
regardless of rac=, coler, religion, creed, sex, national
origin, age, handicap, marital status or political bellief with
the exception of special programs sstablished by law.

{b} A statement that the agercy will:

ti) take affirmative action to ecqualize employment oppor-
tunities at all levels of agency operations where there is
evidence that there have been barriers to employment for those
classes of people who have traditionally been denied equal
employment opportunity;

(ii) make a comrmitment to make any reasonable accommodation
to any known disability that may interfere with a disabled
applicant's ability to compete in the selection process or a
disabled employee's ability to perform the duties of his ol

{c} A statement guarantceing emplovee protection against
retaliation for lawfully opposing any discriminatory practice,
including the filing of an internal grievance, the filing of a
union grievance, the initiation of an external administrative or
legal proceeding or testifying in or participating in any of the
above,

(d) A statement assigning responsibility for coordinating
the agency affirmative acticn program and for attenpting to
resolve employee EE0O complaints to a desigrated ZEO officer and
assigning responsibility for implementing the affirmative action
program to all agency managers and supervisors.

{e) Agency head's signature and date.

20~-10/25/84 MAR Votice No., 2-2-13°
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(5) An agency shall establish an affirmative action plan
as prescribed by the state's equal employment opportunity
quidelines (available from the state personnel division, depart-
ment of administration) or in another format approved by the
department of administration based on an analysis of current
data which identifies problem areas and establishes goals,
timetables and action items to correct problem areas.

(6) The agency shall update the plan on a schedule estab-
lished by the department of administration. The agency should
periodically review progress under the plan.

(7) The department of administration may reguire an agency
to provide employment data needed to conduct more central EEO
analyses to complete required EEQ reports and/or to conduct
special analyses where problem areas have been identified.

(8) An agency with 10 or fewer employees must develop a
policy statement as required in (4), but may be exempted by the
department of administration from adopting a specific plan of
corrective neasures as required in (5).

{Auth, 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA)

3. These rules have been proposed at the request of the
Personnel Policy Network, a group made up ©f executive branch
personnel cfficers and by agency equal employment opportunity
officers, who are responsible for the equal employment oppor-
tunity and affirmative action efforts in the individual
agencies. Currently, the state's equal employment opportunity
and affirmative acticn program operates on the basis of execu-
tive order, reporting requirements of the Governmental Code of
Fair Practices and state and federal guidelines,

4, The rules are proposed to be adopted to describe
specific areas of responsibility of the department of adminis-
tration in support of agency activities and to describe the
minimum requirements with which an agency must comply to devel-
op, implement and monitor its equal employment opportunity and
affirmative action programs

These rules are proposed to be adopted under the authority
of 2-18-102, which requires in part that the department of
administration shall "foster and develop programs for recruit-
ment and selection of capable persons." The department is also
directed to "develop and issue personnel policies £for the
state," in 2-18-102(3), MCA, The department has proposed the
adoption of rules specifically relating to recruitment and
selection, which may be found at notice number 2-2-137, publish-
ed in issue number 17 of the Montana Administrative Register,
page 1199, dated September 13, 1984. Equal employment opportun-
ity and affirmative action are an integral part of recruitment
and selection, These rules are proposed to further implement
the legislature's directive to "foster and develop" such pro-
grams, These proposed rules were prepared in conjunction with
the proposed recruitment and selection rules and could have been
incorporated into that policy. However, the department bhelieves
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that the educational value ot a separate policy in this area
justifies a separate set of rules.

The rules are intended to fulfill the responsibilities
authorized in 2-18-102, MCA, in a way that is consistent with
requirements of Executive Order :4-81 and the Code of Fair
Practices, 49-3-101, et. seq. MCA.

The Governmental Code of Fair Practices provides in
49=-3-201, MCA, that "{(1) State and local government ofticials
and supervisory personnel shall recruit, appeint, assign, train,
evaluate, and promote personnel on the basis of merit and
qualifications, without regard to race, color, religion, creed,
political ideas, sex, age, marital status, physical or mental
handicap or national origin,

{2) All state and local governmental agencies shall:

(a} promulgate written directives to carry out this policy
and to guarantee equal employment opportunities at all levels of
state and local government;

(b} regqularly review their personnel practices to assure
compliance; and

(c}] conduct continuing orientation and training programs
with emphasis on human relations and fair employment practices.

{3} The department of administration shall insure that the
entire examination process, including appraisal of qualifica-
tions, is free from bias.

(4) Appointing authorities shall exercise care to insure
utilization of minority group persons.

These rules are intended to conform to these requirements,
These rules are not intended to interfere with the authority of
the Human Rights Commission to adopt rules pursuant to this act
and would be amended to be consistent with any rules the commis-
sion may adopt.

5. Interested parties may submit their data, views or
arguments concerning the proposed adoption in writing to:

Dennig M. Taylor, Administrator
State Personnel Division
Department of Administration
Room 130, Mitchell Building
Helena, Montana 59620

no later than November 26, 1984.
6. Mark Cress, Chief, Employee Relations Bureau, State
Personnel Divisjion, Department of Administration, Mitchell

Building, Helena, Montana 59620, has been designated to preside
over and conduct the hearing,

20-10/25/84 MAR Notice Ho. 2-2-138
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7. The authority of the agency to make the proposed
adoption is based on 2-18-102, MChA, &and the rules implement
2-18-102 and 49-3-201, MCA.

/. - -y
7 j//
s Lyl
Morris 1. Brusett, Director
Department of Administration

Certified to the Secretary of State October 15, 1984,

MAR Notice No. 2-2-138 20-10/25/84
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STATE OF MONTANA
BEFORE THE DEPARTMENT OF COMMERCE

NOTICE OF PUBLIC HEARING ON
ADOPTION OF AIRPORT CERTIFICA-
TION AND LICENSING RULES

In the matter of the proposed
adoption of rules concerning
airport certification and 1li-
censing

TO: All Interested Persons.

1. On December 14, 1984 at 9:00 a.m., a public hearing
will be held in the board room in the Aeronautics Division
Office Building, 2630 Airport Road, Helena, Montana, to
consider the adoption of airport certification and licensing
rules.

2. The proposed rules do not replace or modify any
section currently found in the Administrative Rules of
Montana.

3. The proposed rules will provide as follows:

"I. DEFINITIONS Unless the context reguires otherwise,
in these rules the definitions set forth in 67-1-101, MCA,
will apply in addition to the following:

(1) 'Class AA airport' means an airport possessing a
current and valid operating certificate issued by the federal
government.

(2) 'Class A airport' means an airport receiving
scheduled air carrier service and having obstruction free
imaginary surfaces as appropriate.

(3) 'Class B airport' means an airport meeting the
dimensional standards set forth in FAA Utility Airport
Advisory Circular for General Utility airports and having
obstruction free imaginary surfaces as appropriate.

(4) 'Class C airport' means an airport meeting the
dimensional standards set forth in the FAA Utility Airports
Advisory Circular for Basic Utility Stage II airports and
having obstruction free imaginary surfaces as appropriate.

(5) 'Class D airport' means an airport meeting the
dimensional standards set forth in FAA Utility Airports
Advisory Circular for Basic Utility Stage I airports and
having obstruction free imaginary surfaces as appropriate.

(6) 'Class E airport' means an airport not meeting any
particular dimensional or obstruction criteria but which is
open to use by any pilot who possesses the skill to cperate an
aircraft which, according to the aircraft manufacturer's
specifications can safely operate within the dimensions of
that airport. A person using a Class E airport does so at his
own risk.

(7) 'FAA Utility Airport Adviscory Circular' means
Advisory Circular 150,/5300-4B published by the Federal
Aviation Administration of the United States.

(8) 'Heliport' means an area of land, water, or
structure designated for the landing or takeoff of helicopters

20~10/25/84 MAR Notice No. 8-106-2
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or other rotorcraft which meets the design criteria set forth
in FAA Advisory Circular 150/5390-1B Heliport Design Guide.

(9) 'Imaginary surfaces' means those civil airport
imaginary surfaces as defined in Part 77.25 of the Federal
Aviation Regulations.

(10) 'Division' means the Montana aeronautics division of
the Montana department of commerce.

{11) 'Administrator' means the administrator of the
Montana aercnautics division of the department of commerce."

Auth: 67-2-102, MCA Imp: 67-3-101, MCA

"II. AIRPORT SITE CERTIFICATION (1) A municipality or
person acquiring or designating presently owned property for
the purpose of constructing or establishing an airpeort or
restricted landing area after the effective date of these
rules shall first make written application to the department
on forms provided by the department for a certificate of
approval of the site selected, and the general purpose for
which the proposed airport or restricted landing area is to be
used. This provision of these rules applies egqually to
egtablishment of new airports, or substantial modification of
an existing facility. Substantial modification means any
significant change of physical dimensions, as determined by
the division, or any change of physical conditjons which cause
the airport to become unsafe or unuseable for the aeronautical
purposes for which the original license was issued. Such
application for site certification shall set forth the
proposed use of the airport, a map, plan or sketch depicting
location, layout, dimensions, topographical features,
obstructions, and relationship to all other aeronautical
facilities within five miles. 1In addition, any applicant
under these rules, shall show in writing, that he or it has
legal access to, and contrel of, the proposed site or airport
as owner, co-owner, leasee, special use permit, or by any
other commonly recognized legal right of control and user.

(2) Within a reasonable time after receipt of an
application for site approval or medification, an inspection
will be scheduled. After the division's inspection as
provided herein, a determination will be made whether to grant
or deny approval. Such determination will take into
consideration public safety; the facility's proposed location,
gize, and layout; the public need and conveniences; its
relationship and compatibility with the Montana state airport
system plan and the national plan of integrated airports
systems; whether there exist adequate expansion possibilities;
whether the imaginary surfaces criteria contained in FAR Part
77 can be satisfied; whether the site and usage complies with
all other applicable and pertinent governmental regulations
and standards."

Auth: 67-2-102, MCA Imp: 67-3-104, 301, 303, MCA

MAR Notice No. 8-106-2 20-10/25/84
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"III. AIRPORT LICENSING (1) Applications for licensing
of airports and restricted landing areas, required to be
licensed under 67-3-301, MCA, shall be made upon forms
provided by the department, and shall be accompanied by the
license fee of $1.00 as provided by 67-3-101, MCA.

(2) Upon receiving the licensing application and fee,
the department shall conduct an inspection which shall take
into consideration whether the facility is serving the public
convenience and necessity in a safe and efficient manner;
whether or not discrimination is practiced; whether the
appropriate FAR Part 77 standards relative to imaginary
surfaces are obstruction free; whether or not all things
affecting the safety and efficiency of the airport are being
operated and/or maintained in accordance with reasonable,
effective, and applicable standards. A determination will be
made by the division of the appropriate class to which an
airport will be assigned. A license issued under the
provisions herein shall expire one year from the date of
issuance. Licenses issued under these rules will be
prominently displayed at the airport."

Auth: 67-2-102, MCA Imp: 67-3-101 (3), 104, 301, 303,

MCA

"IV. SEAPLANES AND FLOAT PLANES (1) Seaplanes
utilizing public waters on which to land, take off, and taxi
shall comply with appropriate United States Federal Aviation
Administration and United States Coast Guard regulations, as
well as those regulations which may be set forth by other
appropriate autherities or enforcement agencies for boats or
vessels, which are deemed appropriate for seaplane/boat safety
while operating on such public waters."

Auth: 67-2-102, MCA Imp: 67-3-304, MCA

"y. INSPECTION (1) Aeronautics division personnel
shall be permitted at any time to make such inspections as
deemed necessary to determine compliance with Montana Codes
Annotated and these rules."

Auth: 67-2-102, MCA Imp: 67-3-105, 304, MCA

"VI. REVOCATION (1) The department may temporarily or
permanently revoke a certificate of approval or license issued
by it when it determines that an airport or restricted landing
area fails to meet safety standards; is practicing
discrimination; or is not being maintained or used in
accordance with the provisions of the Montana aeronautics code
and these rules."

Auth: 67-2-102, MCA Imp: 67-3-104, 304, MCA

"YII. PUBLIC HEARINGS (1) The department may, in its
discretion, hold a public hearing before making an order
granting or denying a certificate of approval or original
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license to use or operate an airport, restricted landing area,
or other air navigational facility.

(2) When the department makes an order granting or
denying a certificate of approval or an airport or restricted
landineg area operating license, public hearings may be
demanded and held as previded my 67-3-382, MCA."

Auth: 67-2-102, MCA Imp: 67-3-302, MCA

"VIII. EXEMPTIONS In additien to exemptions provided in
67-3-305 and 67-3-306, the following are provided for:

(1) Airports and restricted landing areas in existence
as of August 2, 1984, which were then depicted upon DOT-FAA
aeronautical charts available for public distribution, shall
automatically be exempt from the regquirements of site
certification approval.

(2) In lieu of an inspection by aeronautics division
personnel, the division may issue a license upon receipt of an
official certification from an airport sponsor certifying that
their airport has been inspected and certified or licensed by
the U.S5. government. The expiration of such license shall be
one year after the issuance of the US government's
certification or license."

Auth: 67-2-102, MCA Imp: 67-3-301, MCA

"I1X. LIABILITY Nothing in these rules shall be
construed as a representation or guarantee by the state of
Montana as to the safety and adequacy of conditions at an
airport at any given moment. Nothing herein relieves the
pilot in command of an aircraft of his primary responsibility
for safe operation of his aircraft, nor the airport
owner/operator of its primary responsibility for the safety
and useability of its facility."

Auth: 67-2-102, MCA Imp: 67-3-301, MCA

4. The foregoing rules are necessary to establish a
procedure to license airports under Montana's statutes. The
establishment of a procedure to license airports, and the
actual licensing of airports meeting the appropiate criteria,
was mandated by Judge Henry Loble in Lewis and Clark County
District Court proceeding number 49580, on August 2, 1984.

Copies of the pertinent sections of the Federal Aviation
Regulations and the FAA Advisory circulars cited above are
available at the Montana Aeronautics Division office at the
address specified herein.

5. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may alsoc be submitted to
Michael J. Ferguson, Division Administrator, Aeronautics
Division, 2630 Airport Road, Helena, Montana 59620, no later
than December 7, 1984.

MAR Notice No. 8-106-2 20-10/25/84



=1542-

6. James A. McLean, Attorney, Bozeman, will presi
and conduct the hearing.

over

DEPARTMENT O

GAR DIRECTOR

Certified to the Secretary of Sfate,/ October 15, 1984,

21-10/25/84 MAR dotice No. £-106-2
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REFORE THE DEPARTMENT OF FEVFNUE
CF THE STATE OF MONTANA

IN THE MATTER OF TEE AMEND-
MENT of Rules 42.22.101,

42,22,103, 42.22.105, 42.22.105, 42,22.106,
42.22.106, 42.22.111, 42.22.111, 42.22.112,

) NQTICE OF PURLIC HEARING on

)

)

)
42,272,112, 42.22,114, ) 42.,22.114, 42.12.115,

}

)

)

)

}

Rules 42,22.101, 42.22,103,

42,22.115, 42.22.121, and 42,22,121, and 42,22.122, all
42,22.122, all of which of which relate to the

relate to the assessment and assessment and taxation of
taxation of centrally centrally assessed companies.
assessed companies.

TO: All Interested Persons:

1. ©On November 19, 1984, at 10:00 a.m., a public hearing
will be held in the First Flccr Conference Room of the Social &
Rehabilitation Building, at Helena, Montana, to consider the
amendment of rulee 42,222,101, 472.22,103, 42.22,10%, 42.22.108,
42,222,111, 42,22.112, 42,222,114, 42.272.115, 42.22,121, and
42,22.122, a&ll of which relate to the assessment and taxation of
centrally assessed companies.

2. The rules as proposed to be amended provide as follows:

42.22.101 DEFINITIONS (1) through (6) remain the same.

(7) "Correlate" as used in the unit method of valuation, is
the Flenaing of the Indicator(s) of value into one unit value
with no specific weight applied to anE indicator.

73 through (16) remain the same but will be renumbered.

(18) "Taxable period” refers to the entire period of the
immediate preceding calendar vear., All operations of a central-
Iy assessed company during & taxable pergod are assessed during
the immediate fullowing calendar_ year.

(17) and (18) remain the same but will be repumbered.
AUTH: 15-23-108 MCA; IMP: Title 15, chapter 23, part 1 MCA.

42.22.103 DETERMINATION QOF OPERATING AND NONOPERATING PRO-
PERTY (1) and (2) remain the same.

(3) Gathering lines owned and operated by centrally
assessed pipeline companies will be ccnsidered operating proper-
ty. All other gathering lines will be considered nonoperating
property to be reported to the local county appraiser.

AUTH: 15-23-108 MCA; IMP: Title 15, chapter 23, part 1 MCA,.

42.22.105 REPORTING REQUIREMENTS (1)} and (2) remain the
same. .
(3) In addition to the report each centrally assessed com-
pany must revise and update & seatement statements of situs and
mileage primeeut printouts provided by the department and return
+t them along with the :eport. Petephone; telegraph; anéd
mierewave eompantes shali aise ineiude a list of Mentane commu-
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nications equipment and tewers ineiuwding lkeek cest and che
school and speetal distriets in which they are situateds The
information on__the printouts shall be reported by county and
taxing units in which they are situated. The situs printouts
shall contain the following additional infermatien for operating
situs properjm:
conplute descriptien of the preperty; amd

: installed cost and date of installatijon if required
under 42,22,1221(3). If additions have been made te operating
property then there should be a breakdown of installed costs and
dates under the property Iisting,
AUTH: 15-23-108 MCA; TIMP: 15-23-103, 15-23-201, 15-23-301,
15-23-402, 15-23-502, 15-23-602, and 15-23-701 MCA,

i

42.22.106 ADDITIONAL RFPORTING REQUIREMENTS FOR CENTRALLY
ASSESSED RAILROADS (1) Each vyear all centrally assessed rail-
roads shall submit by 2pril 15 & report of operations for the
preceding year containing in addition to that information
required by 42.22.105 the foliowing information and items:

{(a) copies of a2ll Montana valuation maps;

(b) copies of all Mcntana track charts;

(c) a statement setting forth by individual counties the
total acreage of Montana real property &nd right-of~way;

(d) a statement setting forth by individual state the total
acreage of all system real property and right-of-way;

(e) a staterment of all track in Montana listing the pattern
weight, number of miles, and location by railroad szegment and
milepost; and

(f) a statement of all agreements authorizing the longitu-
dinal use of Montana right-of-way, including for each aygreement
the names of the parties to the agreement, a summary of its
terms, the amcunts paid thereunder, the longitudinal use contem—
plated, and the location and length of right-of-way covered ¢ .

{g3-=a statement of ail menthiy bad erder ratias feor eawrs
ond locomotives in Mentunasy

{h}--a statement by netwerk segment of Montuns gress and net
tons hauied during the year and » copy of any chart seteing
forth this informeations

{&}--a atatement by network segment of system qross and net
tons heuled durineg the year; and o ecopy of any chart setting
forth ehis infermations

44}--a copy of the eompunyls freigke ecar disgrem beeks

{hi--a statement asetting ferth all locomotive tenmnage rat-
inges

$3i}-~a copy of Montana empieyee timetabie for the years

{m}--a copy of Mentana operating ruless

n}--a eopy of £fretght train scheduiles for the years

t6}--a liat of all Montans eqguipmént and repair shops end
yardsy

(2} and (3) remain the same.

AUTH: 15-23-108 MCA; IMP: 15-23-201 MCA.
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42.27.113 VALUATION METHCR (1) The unit method of valua-
tiorn will be vsed to appraise centrally assessec companies when-
ever appropriate. “wher applying this method, the department
will use commenly accepted metheds and techniques of appreaisal
to determine mwarket value. The aprlication of the unit method
may include a cost indicator, capitalized income indicator, and
4 marlet 1ndicator (stock and debt) of value when sufficient
information is availeble. TIf the department determines that an
individval indicator, the wunit method of valustion or other
methed o¢f valuatien does not reflect a company's market value or
that inforwation is unavailable, it mey «dopt a different method
or methods of valuvetion, including but rot limited tc net scrap,
net wsalvage, corrider value in the case of railroads, compara-
tive market sales_in the case of airlimes, or any combination of
methods of valuation which reflect the company's market value.

(2}  When the unit method of valuation is used with wmultiple
indices 01 value, they will be corbined into one (system) value.
Combining of the indicers shall reguire the department to review
all available information including: relisbility of the cost
data, sufticiency of the depreciation allowed, frequency of full
audit by a regulatory agency, quality cf the income to be capi-
talized, level of 1ncome to be capitalized; accuracy of informa-
tior used to set a capitalization rate, accounting principles
used to report data from which the valuataon is neade, fluctua-
tiens in the stock market, methods used by other taxing authori-
tiles, and all other pertinent information, ~Kfter ehoreughily
seguarnting 2toedf with the indices; the depourtment shail detes-
mine the degree to whieh each indieaeer will infivence the unie
vatuaeionsexanination of the above information the department
shsll correlate the indices _into one system value.

(3) This rule shall be effective for all reporting years
ending December 31, 1981 and thereafter.
AUTH: 15-73-108 MCA; IMP: Title 15, chapter 23, part 1 MCA.

42.22,112 COET INDICATOR (1) and (2) remain the same.

(3) The choice of cost shall depend upon which type best
reflects market vzlue of the property at the time of valuation.
For taxable periccs ending on or beginnhing after December 31,
1585,  the cost indicator shall be consistent with the
cost approach used in valuation of other commercial and indus-

trial property.
AUTH: 15-23-108 MCA; IMp: Title 15, chapter 23, part 1 MCA.

42,22,114 INCOME INGICATOR (1) The dncome indicator will
be determined by the cepitalization of the company's operating
income, cash flow analysis, or capital asset pricing modsls.
The capitalizZaticnu rate used Ly the department may be determined
by the band ¢f 1uvestment theory or any orher generally accepted
method. In determining a capiteilzation rate the department
shall consider the level of income to be cepitalized. The
income which the department cepitalizes wéid nermaildy may be &
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2~year histcric average or a projected level of income ¢ hewev-
er; it may be a lenger or shorter peried; depending upon the

department’s unalysis of future earning capacity.
AUTH: 15=22-108 MCA; IMP: Title 15, chapter 23, part 1 MCA.

42.22.115 NOTIFTCATION AND HEARING (1) Remains the some.

$7}-~Within 10 days after veesipt of +the deparementls
imtended ectiony @ eeantvally assessed compeny {ereept atriinesy
may regquest o hearimg before the dirsetor of the deparviment of
revenue te skhow cause why the voliuation sheuid etther be lowered
er raiseds Airiines are saliewed 30 esys to request & hearings
Fhe request chail econtain the speeifie points to whieh the ecom-
pany takes exeephieons

+3+(2) If the company dces not find the results of the
department hearing satisfactery, an appeal may be made to the
state tax appeal board for review.

44} (3) 1If additionel time is neecded for filing reports or
preparing for hearings, the department must receive the request
prior to the due date 1f the extension request 18 to be consid-
ered.

AUTH: 15-22-108 MCA; IMP: 15-23-102 and 15=23=403 MCA.

42.22.121 ALLOCATION PROCEDURE (1) and 7V remair the
same.

(3) For the purpose of allocating the unit value, quantity,
use, and proeductivity ratios may be applied., Following are
examples of possible ratios the department may apply to allocate

unit value to MNontana. The following examples shall not be
construed to prohibit the use of cther factors in the allccation
process:

(a) fur airlines:

(i) Westernr States Assceociation of Tuax Administrators

formula which separates mobile arnd terminal property for the
purpose of allocation;

(i) originating and terminating teons;

(iii) «<guated ground hours;

(iv) eguated flight hours;
(v) revenue ton miles;

(vi) arrivels &nd departures;
(b) for electric:

(1) cost;

(i1} revenue:

(iid) wire miles;
{iv} pole line miles;

(c) for gas:
(i} cost;
(1i) revenue;

(iii) pipe riles;

(iv) mcf milewv;

(d) for pipelines:

(i) cost, trended cost, depreciated cost;
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(ii) mcf miles;
(iii) pipe miles;
(1v) barrel miles;

(&) for railroeds;

(i) track mileage;

(i1} train miles;

{iii) revenue traffic units;
(iv) revenue;

(v) car an¢ locomotive miles;

(vi) cost;
(vii) originating and termination tonnage;

(f) for telephone:
(1) cost;

(ii) revenue;

{iii)} telephone;

(g) for telegraph:
(i) cost;

(ii) revenue;

(h) for microwave;
(i} cost;

(ii) revenue.

(3) Remains the same,
AUTH: 15-23-108 MCA; IMP: Title 15, chapter 23 MCa.

42,222,122 APPORTIONMENT PROCEDURE (1) (a) To determine the
amount of value available for distribution te¢ the taxing wunits,
the department shall deduct the Montana situs property value
from the Montana unit value. The difference is apportioned to
the taxing units as provided in subsection (2).

(b} The Montana situs property value is apportioned to the
taxing units as provided in subsection (3).

(c) The Montana situs properiy value (MSPV) %a may be
determined from the following eguaeiem egquations:

Installed cost (Total unit value)
(1) MSPV = of Montana X
Situs property Total installed cost

of all operating pro-
perty for the unit.

Ingtalled cost MT unit value
(ii) MSPV_ = of Mcntana X
Situs property Total installed cost

of MT operatin ro-
perty for the ungt.
(2) Remains the same.

(3) The Montana situs property value is apportioned to the
taxing units in which the property ig situated. To accomplish
this, the department may utilize one of the two following
methods:
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(a) ehe total installed cost of situs property in  each
taxing unit 4s multiplied by the percentage computed by c¢ividing
the MSPV developed in subsection (1) (¢} by the total installed
cost of Montana situs propertys; or

(b) total installed cost of situs property in each taxing
unit multiplied by a trending index to arrive_at a current dol-
lar value for all property. The trending index may be deter-
mined by the following indices:

i) Implicit Price Deflator

ii} Handy-Whitman; or

iii) other indices that_attempt to measure price change
for like properties. The current dellar price of situs property
is_then multiplied by the MSPV developed in subsection (1} (c).

(4} Pecognizing the difficulty In generating installed cost
data, and dates of installation, the department will, upcon writ-
ten request, consider grent granting an extensicn until December
31, 1981 1986, for information requested as of December 31,
1985, to any centrally assessed company in crder to enabkle the
company t¢ provide the necessary cost information. If an exten-
sion is granted, the company is required to assist the depart-
ment in developing an acceptable method of apportioning the 1586
1986 valuation.

AUTH: 15-23-108 MC2; IMP: Title 15, chapter 23 MCA,

3. The Department is proposing these amendments to existing
rules for the following reasons:

42.22.101(7) and 42.22.111(2) - Rules 47,22,101(7) and
42.22,111(2) are prcposed to be amended to eliminate the current
policy of assigning fixed weights to the various irndicators of
value f(cost, income, and market) and determine & correlated
value based on a blending of the indicator(s!. The blending
will be based on the reliability of the indicators and an analy-
sis o©of the industry. Fixed weights for industry groups do not
necessarily reflect the individual companies operations. These
amendments will serve to notify the taxpayers that the DNepart-
ment may utilize appraisal methodologies cother than the ones
which have historically been employed.

42.22.101 - A new subsection (18) is proposed to be added to
rule 42,227,101 to clarify the taxalle period and tax vyear for
centrally assessed companies to ensure companies periodically
operating in Montana do not escape assessment. This amendment
will clarify the period(s) for which a taxpayer, subiject to
central assessment, may expect to be assessed.

42,22,103 -~ Rule 42,222,103 is proposed tc be amended by
adding a new subsection (3) to more clearly define which gather=
ing lines shall be subject to central assessment and which gath-
ering lines shall be subject to local appraisal.

42,22,105 and 42,22,122 - Subsection (3} of rule 42.22,105
and suksections (1) (cY, (3Y, and (4) of rule 42.22.17?2 are pro-
posed for amendment to clarify reporting 1recuirements of
centrally assessed companies and request additional information
in order to adjust tax inequities among the counties,
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42.22.106 = Subsection (1) (g) through (o} of rule 42.22.106
is propused to he deleted tc ensure that the rules governing the
appraisal oi railroad operating properties comport with the
Railrvad Revitaiivetion and Pegulatory Reform Act of 1976.

42.22.111, 42.22.112, and 42.22.114 - Subsection (1) of rule
42.22.111, subsection (3) of rule 42.22.112, and subsection (1)
cf ruie 42,22.114 are proposea toO be amended to clariiy valua-
tion procedures for centrally assessed companies in order to
promote valuation equalization with othe:r similar properties in
conjunction with the completion of the 1986 reappraisal.

42.22.115 - Subsection (1) of rule 42.22.115 is propoused to
be deleted in order t¢ eliminate valuation hearings before the
Director of the Department of Revenue in crder to meet statutory
acadlines impesed under 15-23-106, MCA, These heerings are
largely superfluous in that the taxpayer hag adequate legal
recourse tc the Statc Tux Appeal Board and the courts.

42.22,121 - Subsection (3)}{d) (1) of rule 42.22.121 1is pro-
posed to be amended to add additicns) allocation methods for
pipelines tc eusure equitable allocation of values among the
states.

4. Interested parties may submit their data, views, or
argumerts either orally or in writing at the hearing. Written
data, views, or arguments may also be sukmitted to:

Ann Kenny

Department of Revenue

Tegal Divasion

Mitchell Building

Helena, Montana 59620
no later than November 22, 1984,

5. Barbars EBEozman-Moss, Agency Legal Services, Department
of Justice, has been designated to preside over and ceonduct the
hearing.

6. The authority of the Department to make the propesed
amendments is based on € 15-23-108, MCA. The rules implement
€§ 15-23-102, 15-23-103, 15-23-201, 15-23-301, 15-23-402,
15~23-403, 15-23-502, 15-23-€0?, 15-23-701, MCA, and Title 15,

chapter 23, part 1, MCA,

ETL¥N FEAVER, Director
Department of Revenue

Certified to Secretary of State 10-15-84
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BEFORE THE DEPARTMFNT OF REVENUE
OF THE STATE CF MONTANA

IN THE MATTER OF THE RFPEAL ) NOTICE CF PUBLIC HEARING on
of Rule 42.21.133 relating to) the Proposed Repeal of Rule
0il field machinery and 42,21.133; the AMENDMENT of
supplies; the AMENDMENT of ) Ruleg 42,.21.101, 42.21.107,
Rules 42.21,101, 42.21,107, ) 42.21.123, and 42,21,151; and
42,21.123, and 42.21.,151 ) the ADOPTION of New Rules I
relating to the market value ) through VIl.

of personal property; and the)

ADOPTION of NEW RULE I )

relating to leased and rented)

equipment; NEW RULE IT }

relating to abstract record )

valuation; NEW RULE 717 }

relating to property report- )

ing time frames; and NEW H

RULES IV throughk \JJ relating}
to oil field machinery and )
equipment . }

TC: All Interested Perscns:

1, On November 16, 1984, at 10:00 a.m., a public hearing
will be held in Roomg 159-160 of the Mitchell PRuilding, ot
Helena, Montana, to consider the repeal of rule 42,21.133; the
amendment f rules 42,217,101, 42,21.107, 42,221,123, and
42,271,151 relating to the market vaelue Cf perscnal property; and
the adoption of kew Fule I relating to leased and rented edguip-
went; MNew FRule 17 relating tc abstract record valuation; New
Rule 17T relating te property reporting time frames; and New
Pules IV through VIT relating to ¢il field wmachinery and egquip-
ment.

2., The Department proposes to vepeal rule 42.2)1,133 relat-
ing to o©il field machinery and supplies. The rule as prcposed
to be repealed may be found on page 42-217¢ of the Administra-
tive Rules of Montana.

3. The vrules as prepesed to be amended ond adopted preovide
as fcllows:

42.21.101 AIRCRAFT (1) kemains the same.

(2) The departmwent shall add or delete equipment or high
and_low hours accordina to the instructions set forth in the
TEircraft Price Digest”.

(3), (4}, and (5) rewain the same.

(6) This rule 1s effective for tax years beginning after
December 31, #9583 1984,

AUTH: 15-1-2CG1 MCA; IMF: 1E5-6~138 MCh,.

42.21,107_ _TRAILERS (1) and (2) remain the same.
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{3) If the above mnamed publications do not value these
properties, the department of revenue shall develcp trended
depreciation tables in which the percentuzges will approximate:

(a) the estimated current value less repairs-high for all
trailers 18,000 gvw and under as calculated from the guidebook
listed in subsection (1) and;

(b) the guieck salie vaive fer all trutiers over 1858086 gvw
as calculated frem the guidebook iisted in subsectien <2}r the
wholesale value for all trailers over 18,000 gvw as calculated
from the schedule referred to in ARM 42,21.106(2).

{4, (5), and (&) remain the same.

(7) This rule is effective for tax vyears beginning after

December 31, %583 1984,

AUTH: 15-1-201 MCA; IMP: 15-6-138 and 15-6-~139 MCA.

42.21,123 FARM MACHINERY AND EQUIPMENT (1) The average
wholesale value for farm machinery and eqguipment shall be the
cotimated ecurrent wvalue 3Ises repairs-high as shewn i4m YFarm
Fractor Prade-in Guidel and 2Farm Bguipment Prade~im Guidel eof
the eurrent year of assessment; Feehnieal Publiecsetens Divisionsy
Intertee Fublishing Cerperctieny Bex 125035 Overiemd Park; Kan-
ans 66233s Phia pubiication may be reviewed in the deparement
er purehased frem the pubitsher: "average as is" value as shown
in_the "Official Guide Tractors and Farm Equipment", Spring
Edition, for the year of the assessment. This guide may be
reviewed in the department or purchased from the publisher:
National Farm and Power Services, Inc., 10877 wWatson Road, P, O.
Box 8517, St, lLouis, Missourj €3126.

(2) If the above named publiestions de pubplication does not
value these properties, the department of revenue shall develcp
trended depreciation tabies in whieh +tha pereentages will
approximate the estimated curremt veide iess repejvs-high as
eateulated from +he schedules using the ¢uidebesels guidebook
listed in subsection (1) and the "Farm Tractor Trade-In Guide"
and "Farm Eguipment Trade~In Guide® of the current vear of
assessment, Technical Publications Division, Intertec_Publishing
Corporation, Box 12901, Overland Park, Kansas 66212, as the data
base. These trended depreciation schedules will approximate
wholesale value.

(3) PRemains the same.

(4) If the methods mentioned in subsections (1) and (3)
cannot be used to ascertain an eseimated eurrent a wholesale
value #ess repasw-mhigh for farm machinery and equipment, the
owner or applicant must certify to the department of revenue or
its aqgents the year acquired and the acquired price before that
value can be applied to the table in subsection (2).

(5} Remains the same.

(6) This rule is effective for tax vyears beginning after
December 31, 963 1984,

AUTHF: 15-1-201 MCA; TMP: 15-€-138 MCA.
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42.21.151 TELEVISION CABLE

SYSTEMS (1) The average market

value of televisich cable systems is

0
ver

GCr per mile of eco-axial

coaxial cable (transmission line) and £25 per service drop.

(2}

be determined by using the feiiewing veluatien

The average market value for the dishes and towers will

tabies. FThese

tabiea were a S-year trended depreciation schedule on dishes and

a_l0-vear trended depreciation

chedule on towers. Both the

trend factors and the deprecjat

on tables will be derived from

the Marshall and Swift Publicat

on Company, 1617 Beverly Roule-

vard, P, 0. Box 26307, Los Angeles, California 900Z€.

PARBLE 3+ & YEARE 'B¥BHEGL
FRENB % TRENDED
RGE % S06b FACPOR BEPRECIATION
1 Year ©id 85% 1:066 85%
2 ¥ears 6id 65% 3366 76%
3 ¥ears o3d s34 7214 63%
4 ¥enrs Oid 4% ++348 46%
5 ¥ears 6i1é 26% 35443 29%
ané Oldeyr
TABEE 2+ 306 ¥EARS “POWBRGH
PRENP 3 _TRENBEP
ASE ® 666D FACTOR DEPRECIATION
1 ¥ear 6314 52% +-666 S84
2 ¥ears ©id B4% =306 o92%
3 ¥ears 034 768 3234 98%
4 ¥ears oid 6%® $+348 964
5 ¥ears 6id 56% +r443 83%
& Years ©id 49% +:535 35%
? ¥ears o014 39% #7635 63%
8 ¥Years 0id 36% 17744 5248
9 Years 01d 24% Byi2? 5%
+8 ¥ears O03id 26% FEET- 4 43%
and Older
(3) The trended depreciation schedules will be
applied to the acquired cost and year acquired of the dish or
tower.
433 (4) The dishes are circular shaped pieces of equipment

used to receive the television signal.

The towers are struc-

tures (usually metal) used to support any receiving equipment.
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{5) A}l other television cable systemr equipment not valued
trom the above schedule will be valued according to gquidelines
in ARM 42,21.156 (4},

44} (6) This rule wiit ke is effective for tax years begin-
ning afrter Decenber 31, 19831 1878 1984,

AUTH: 15-1-201 MCA; IMP: 15-6-140 MCA.

KULE I LEASED AND RENTED EQUIPMENT (1) Ecuipment leased
or rented must meet all of the following criteria tc qualify as
class 6 property:

(8) the full and true value of the personal property is
less than £5,000.00;

‘t) the personal property is owned by a business whose
primary business income is from rental cor lease of personal
property to lndividuals wherelu no one customer of the business
accounts for more than 10% of the total rentals or leases during
a calendar year; and

{c) the 1lease of the personel property is generally on an
heurly, daily, or weekly basis.

(2) Leased cor rental equipment which meets the criteria of
subsection (1) will be valued ir the following manner:

(a) For equipment that has an acquired cost of $0 to £500,
the department shall prepare a 2-year trended depreciation
schedule.

{b) For equipment that has an acquired cost of $501 to
£1500, the department shall prepare a S~year trended deprecia-
tion schedule,

(c) For equipment that has an acguired cost cf $1501 to
$5C00, the department shall prepare a 7-year trended deprecia-
tion schedule.

(3} The trend factors and dJdepreciarion factors will be
derived from the "Marrhall and Swift Publicetion Company". The
taXpeyer must report the acquired cost, year acquired and au
itemized descraption of each piece of equipment. The acguired
cost will be applied to the above schedule to arrive at market
value.

(4) Lease or rental eguiprent which does not meet &ll of
the criteria of subsection (1), shall be assessed and taxed in
the appropriate class of property in which it is specifically
included.

(5) PRusiness inventories dc¢ not include goods held for
lease and rent or goods leased or rented.

(6) This rule is effective for tax vyears beginning after
De:cember 31, 1984,

AUTH:  15-1-201 MCA; IME: 15~6-136 MCA.

RULE II ABSTRACT RECORD VALUATION ('} The market value
for all abstract records will be the value at which the property
would change hands between @ willing buyer and & willing seller,
nelther being under any compulsion tc buy or to =ell and both
having reasonable knowledge of relevant facts,
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(2) 1If there is no market data availakle to the taxpayer,
the value reported to the department must represent current
replacement ccst of the records. The current replacement cost
shall be the total coust of replacing the reccrds including the
information contained on the record. The cost shall indicate
that the record is in such 2 condition thet it can be uvsed in
the normal day to day business.

{3) At no time will the market value be less than cne dol=-
lar per parcel. The number of parcels per county =hall be
determined by the previous yesr end parcel rount as determined
Fy the Residential-Coummercial Pureau.

{4) This rule is e¢ffective for tax vyears beginning after
Decerber 31, 1984.

AUTH: 15-1-201 MCA; IMP: 15-€6-140 MCA.

RULE ITT PRCPERTY REPORTING TIME FRAMES (1) Taxpayers
having property in the state of Mortana on Jahuary 1 of each
yeal rmust complete the statement as previded for in 15-8-301,
MCA, With the exception of livestock owners who elect a March 1
reporting date, the taxpayer has 30 days from the date of
receipt of any request for information to respond to the depart-
ment of revenue or its agent's reqguest for informaticn., The
department cr iis agent may grant a 10 day extensicn 1f the
taXpayer reguests such an extension during the 30 day period.

{2) Tf the taxpayer shall fail to respond to the department
or its agent's request for information during the time frames

set  fortl in subsection (1), the departrent or its acent shall
assess the property under the prouvisions of 15-1-303, MCA.
3y If such Jsequests for information involve migratory

pruperty a: defined in 15-24-301, MCA, the taxpayer will have 5
days to respond to the department or its agent's request for
informaticn & provided by 15-16-111, MCA. The department or
its agent may grant & 10 day extepsion 1f the taxpayer requests
such an extension during the 5 day period ond the department or
1ts agent is satisfied the property will remain in the county
for a time period sufficient to guarantee the payment of taxes.

(4) 1f the taxpayer shall fail to respond to the department
or its agent's request for informaticn during the time frames
cet forth 1in suksection (), the department or its agent shall
assess the property under the provisions of 15-1-303, MCA.

(5} A taxpayer who raises livestock and elects the March I
teporting date has 5 days from March 1 to respond t¢ the depart-
ment or its agent's request for information., The department or
its agent may grant a 10 day extension if the taxpayer recuests
such an extensicn during the 5 day period.

(6) This rule is effective for tax vyears beginring after
December 31, 1¢64.

AUTH: 15-1-201 MCA; IMP: 15-8-303 MCA,

RULE IV__SEISMOGRAPH UNITS AND ALLIED FQUTPMENT (1)
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cost approach to market value. The taxXpayer must provide to the
department or its agent the acquired cost, the year acquired,
and an itemized description of each piece of equipment. The
acquired cost will be trended to current replacement cost and
then deprecisted according to the schedules mentioned in subsec-
tion (7).,

{2) The department of revenue shall prepare a 5-year trend-
ed depreciation echedule for seismograph units and a 5-year
trended deprecation schedule for all other allied scismograph
equipment. These trended depreciation schedules will he derived
by using trend factors and depreciation factors published by
"Marshall and Swift Publication Company". The trend factors
shall be the most recent available from the "Chemical Industry
Cecst Tndexes" listed in the shove publication.

{3) For wheeled seismograph units an additional 80% whole-
sale facter shall be used in determining market value.

(4} This rule is effective for tax vyears beginning after
December 31, 1984,

AUTH: 15-1-201 MCA; TMP: 15-€6~13R MCA,

RULE V OIL AND GAS FIELD MACHINFERY AND EQUIPMENT (1) 0il
and gas field machinery and equipment shall be velued using the
cost approach tu merket value. The taxpayer must provide to the
department or its adent the acgquired cost, the year acquired,
and an itemized description of each piece of machinery and
equipment. The acquired cost will be trended to current
replacement cost and then depreciated according to the schedule
mentioned in subsection (I).

(2) The department of revenue shall prepare & 1S-year
trended depreciation schedule for oil and gas field machinery
and eguipment. The trended depreciation schedule will be
derived by wusing trend factors and depreciation factours pub-
lished by "Marshall and Swift Publication Company.” The trend
factore shall bhe the most recent available from the "Chemical
Industry Cost Indexes™ listed in the above publication.

(3) This rule is effective for tax years beginning December
31, 1984,

AUTH: 15-1-201 MCA; IMP: 15-6-138 MCA.

RULE VI WORKOQOVER AND SERVICE RIGS (1) Lach tax year bids
for new rigs will be solicited from manufacturers of workover
and service rig- to determine current replacement costs based on
the depth rating listed below. For each depth rating listed
below of workover and service rigs, there will be 2 replacement
cost Value categories. One value category will represent aver-
age good quality of a rig and the second value category will
represent average fair quality of a rig. Each rig as 1t 1is
assessed will be placed in one value category or another based
on 1ts depth and quality.
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DEPTH CATEGORIES

Class Depth Capacity
I wenesctcrnanancanns p e to 3,000 fr.
2 ceeees Ceeetieer s 3,001 ft. to 5,000 ft.
3 i itsrsrsaacrssennas . 5,001 ft. to §€,000 ft.
. PP, 8,001 ft. to 10,000 ft.
B i ittt rranreaaaany 16,061 ft, to 14,000 ft.
6 tieenceessnesssessvs 14,001 ft. and over

These replacement costs will then be depreciated to arrive at
market value according to the schedule mentioneé in subsection
(2},

(2) The department of revenue shall prepsre a 1l0-year
depreciation schedule for workover and service rigs. The depre-
ciation schedule shall be derived from depreciation factors
publashed by "Marshall and Swift Publication Company”.

(3) In any year that the information required in subsection
{1) is not available for use by the department, workover and
service rigs shall be valued by using the cost approach to mar-
ket value., The taxpayer must prouvide to the department or its
agent the acquired cost, the year acquired, and an itemized
description of each piece of equipment. The acguired cost will
be trended to current replacement ccst and then depreciated
according tc¢ the schedules mentioned in subsection (4).

(4) The department of revenue shall prepare a l0O-year
trendec¢ depreciation schedule for workover and service rigs.
The trended depreciation schedule will be derived by using trend
factors and depreciation factors published by "Marshall and
Swift Publication Company”. The trend factors shall be the most
recent available from the "Chemical Industry Cost Indexes" list-
ed in the above publication.

(5} The department of revenue shall annually prepare a
trended depreciation gchedule for workover and service rig com-—
ponents in addition to those comporents included in subsection
(1) on the basic rig, The trended depreciaticn schedule shall
be developed based on the methodologies mentioned in subsections
(3) and (4).

(6) For self propelled wheeled workover and service rigs an
additional 80% wholesale factor shall be used in determining
market value in conjunction with the schedules mentioned in
subsection (2) and subsection (4).

(7} This rule is effective for tax vyears beginning after
December 31, 1984,

AUTH: 15-1-201 MCA; IMP: 15-6~138 MCA.

RULE VII OIL DRILLING RIGS (1) Fach tax year bids for new
rigs will be solicited from manufacturers of cil drilling rigs
tc determine current replacement costs based on the depth rating
listed below. For each depth rating 1listed below for oil
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drilling rigs¢, there will he © replacement cost value catego-
ries. Cre value category will represent average cced guality of
&« 1119 and the second value cateqory will represent average fair
guality of a rig. PFach rig as it is assesved will be placed in
a value category based on its depth and guality.

DEPTH CATEGORIES

Class Depth_Capacity
) Cseseasnaas o to 3,000 ft.
2 it ieasarsrsaseee. 3,001 ft. to 5,000 ft,
2 teeasentrranienens 5,001 ft, tc 7,500 ft.
L oo 7,501 ft. to 10,000 ft.
B i ir s veassswnas 10,001 fr. te 12,500 ft.
€ eiisieevesesssriaase 12,501 ft. to 15,000 ft,
T hetieraensnasssnssss 15,001 ft. te 20,000 ft,
< eeas 20,001 ft. and over

The depth capacity for drilling rigs will be based on the
"Vanufacturers Depth Rating”. These replacement costs will! then
be depreciated to arrive at market value according to the sched-
ule mentioned in subsection (2).

{2) The department of revenue shall prepsre a 15-yeasr
depreciation schedule for ¢il drillina rigs. The depreciation
schedule shall be derived from deprecisticon tactors published by
"Marshall and Swift Publication Company”.

(3) 1n any year that the infcrmation reguired in subsection
(1) is not available for use by the department, oil drilling
rigs shall be valued ky using the cost approach *o market value.
The taxpayer must provide to the department or its agent the
acquired cost, the yeer acquired, and an itemized aescription of
each piece of equipment. The acquired cost wiil be trended to
current replacement ¢ost and then depreciated according to the
schedules mentioned in subsection (4).

{4) The department cf revenue shall prepare a 15-year
trended depreciation schedule for oil drilling rigs. The Trend-
ed depreciation schedule wil) be derived by using trenc¢ factors
and depreciation factors published by "Marshall and Swift Publi-
cation Company. The trend factors shall he the most recent
available from the "Chemical Industry Cost Indexes™ listed ip
the above publication.

(5) The department of revenue shall annualily prepare a
trended depreciation schedule for oil drilling rig components in
addition to those components included in subsection (1) on the
basic rig. The trended depreciation schedule shall be developed
based on the methodologies mentioned in subsections (3) and (4).

(6) This rule is effective for tax years beginring after
December 31, 1984,

AUTH: 15=1-201 MCA; IMP: 15-6-138 MCA.
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4. The Department proposes to repeal rule 42.21.133 and
replace it with new rules TV through VII because the oil and gas
field schedule formerly utilized pursuant to ARM 42.21,133 did
not yield market value for oil field machinery and supplies.

The Department proposes to amend the following rules for
these reasons:

42.21.101 - 1In ascertaining the market value of aircraft,
the condition of the aircraft including both low and bigh hours
must be considered.

42.21,123 - The amended rule makes it clear that the Depart-
ment will rely upon the "average as is" value, as reflected in a
national valuation gquide, in order to ascertain the value of
most farm machinery.

42.21.151 - The amended rule makes it clear that the Depart-
ment will be relying on the ecquired cost of the television
cable property in order to ascertain market value.

The Departmernt proposes tc adopt the fellowing rules for
these revesons:

NEW_RULE 1 - This rule relating to the valuation of leased
and rented equiprent, makes it clear that the Department will
uwtilize acquired cost, trended and depreciated, in crder to
ascertain market value,

NEW RULE 1I - This rule releating to valuation of abstract
records, sets forth a three tiered approach by which the Depart-
ment will ascertain the market value of the properuy.

NEW RULE I11I = Thies rule, which estabiishes time deadlines
for reporting property to the Department, provides & uniform
system for tendering such reports., It also puts taxpayers on
notice as to the consequences of falling to report property or
failing to supply requested information to the Department.

5. Interested parties may submit their data, views, or
argqumentt either orally or in wricting at the hearing. Written
data, views, cr arguments may also be submitted to:

Ann Kenny

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than Ncovember 22, 1984,

6. Sarah Fower, Hearing Examiner for Agency Legal Services,
Department of Justice, has been designated to preside over and
conduct the hearing.

7. The authority of the Department to make the proposed
repeal, amendnents, and adoption is based on § 15-1-201, MCA.
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The rules implement §§ 15-6-136, 15-6-138, 15-6-139, 15-6-140,
and 15-8-303, MCA,

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 10/15/84
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LUFORT THYE PDOPARTHENT OF ADMINIUTRATION
Ot TRl STATE OF MONTANA

NOTICE 0F LLOPTION OF
RULES 2.21.3701-3703;
2.21.3708, 3709, 3712, 3715;
2.21.3718-3721; 2.21.3723,
3724; 2.21.3726-3728;
2.21.3735

In the matter of the
acdoption of rules relating
to the recruitment and
selection of employees by
state agencies

To: Ail Interested Persons.

1. Orn sSeptember 13, 1984, the depasrtment of admini-
stration published notice of the proposed adoption of rules
relating teo the recruitment and selection of emplorces by
state agencies at page 1199 of the 1984 Mcntana Administra-
tion Register, issue number 17.

2, The rules have been adopted with the following
chanqges:

2.21.370Z POLICY ANMD OBJECTIVES {1} 1t is the policy
cf the state of Hontana to:

{a) recruity and selec.y and-premete cnmployees on the
basis of merit and Jjcb-related gquaiifications and without
regard to race, color, religion, creed, pelitical ideas, gex,
age, marital status, physical or mental handicap, or national
origin as provided in 49-3-201, MCA, except where marital
status, age, scx, or physical or mental handicap 1s a bona
fide occupational qualificaticon reasonably necessary to the
agency's operations.

(b)~-(2) Same as proposed rule,

(3) It is the objective of this pclicy tos

4ay establish minimum standards for fair and consistent
treatment of applicants and employecs in recruitmenty and
selection anmd premetiemr in accordance with applicable Taw
and requlation.

4by-—-ensure —that -reerutemens -gelection,-and -promotion
aetivities-are-in-compliance-withs

t$r--the--Ymiform - Guidetines --en—--Bmployee-—-Seteetion
Procedures;-29-€FR~16673
————— +x 1} --the -Stendarde -for--a--Merit - -Syeten-of--Peracnnel
Adminiseration;-5-CFR-006-661;-na-appireablie—and
————— {111} -the-veterens and handicapped-persenls-employment
preference—aot;—-35—30—k0- ﬂ&b—-ieq~“-M€%r—1nK}—the -veterants
and-—trandicapped - persond s--preference - poriey - 2ind4td ek
aeqr 7 —ARM; - ~tikso- —Found -at - prldiey- 30+ Mortarar-Operations
Mapuat;-Volume-I¥Ict
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2.21.3703 DEFINITIONS ({1} -~ (8) Same as proposed rule,

(9) ‘"Qualifications"” means knowledges, skills, and
abilit es required to perform a 'ob and the education and
expericnce heltteved-te leading to them.

10) - (14) Same as proposed rule.

2.21.3709  EXTERNAL VACANCY ANNOUNCEMENTS {1} (g) - ()
Same &5 proposed rule. o

(d) A defcriptiorn ot the zsisential duties cbtained fror
a current job analysisy. and-nat-enpied-direetiv-freom-a-ciass
apecifications

(e) A descruiption of the qualiricaiions reguired to
perform the .:ssentia., cuties of the job obtainced from a
current job snalysis. enrd-net- copiwd-tirer+is—-from-the -class
specifications -

{*}  Sare as propused rule,

4+g+--Phe--getectiomr - proceduras—~mo - ba-wuged-+to--avatuate
quatificarionac - -Guch -precedures— mor~-includes--but-are-not
timieed-tos - an- evalvetion of the —apritestienr-and -apptieation
supplement s —work- -samples —perfornane & - eNamnsy - -Wwibttenr -exams
seruetured-interviewsy~reference-cheekar—and-the—probation-
ary-periods

+h¥ (g) FEntrance salary and grade .evel as provided 1in

the pay plar rules, policy 3-0506% {(coples aveilabic from the
department . acministration, state personnel divisicn) .

4+¥ (h) Closing date. The «losing date shall be that
date by which app,ication materials wust be received at anv

job service office participating in vecruitnent or ! the
agency for thowe agencies which accept materials directly
from applicanis, as well as from job service.

43} (1) The place(s) desigreted for receipt of appiica-
tions.

tk¥ (1) A list of all requirel application materials and
forms.

2.21,3712 INTERNAL RECRUITMENT (1} An agency may use
internal recruitment., During internal recruitment, external
applications will not be accepted. -

(2) Temporary empluyces may net-be--coensidered--in--the
appiieant--poct-when--freermat - recrwitment- —ta—conducted. be
excluded from the internal applicant pool. -

(3) Temporary employees may be includecd in the internal
applicant pool, when:

(a) The agency has established a policy in compliance
with ARM 2.21.1203 allowing temporary employees to apply for
internal promoticn; T

{b) the recruitment process used Lo Zill the rerporary
position wag conducted in  accordance with ARM 2.21.3708
and 2.21.3709 and;

{c) the temporary appointment was baged on _merit anc
sob-related qualifications.
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(4) When temporary employees are included in _the
upplicant pool, employment preference must be applied in
accordance with ARM 2,21, 1422(5),

+4+i§L Internal vacancy announcements shall be posted
according to agency policy. It is recommended thdt internal
vacancy announcements contain information similar to that
required in 2,21.3709.

RULE 2.21.3715 HONDISCRIMINATION (1) In accordance
with 49-3-701, MCA, each agency shall promulgate written
directives to ensure-4hst--the provide equal opportunity in
recruitrent and selection,preeess—irg-free-from-pias.

(2) Each agency shall maintain records or other infor-
mation which will disclose the impact its recruitment, tests,
or cLher selection procedures have upon employment
opportunities of persens by race/ethnic group, sex, ethnie
greup, and age. Records shall be maintained for a period of
time consisten!. with the employee record keeping policy,
ARM 2.21.660%5, et. seq., ARMy (also found at policy 3-0110,
montana operations marual, volume III.)

RULE 2.21,3723 TINTENTIONAL MISREPRESENTATION (1) Where
ar applicant has made intentional misrepresentation during
the application process, the applicant may he excluded from
further employment consideration with--the-Stete-of--Homrtans
for the pousition or may be removed from appointment.

(2} Applicants shall be notified that willful misstate-
ments of quelification may exclude them from further consid-
eration with-&he-State—of-Montana for the position or removai
from appcintment. ’

RULE 2.21,3726 DOCUMENTATION (1) (aj-(g) Same as pro-
posed rule,

(h) records or cother information necessary for applicant
flow, ragarding-the-impuot-of-the-precedures-omnthoe—employ—
ment-opportuntties—of-protected-ciassessc

(i)-{Z) Same as propesed rule.

PULE 2.21.3727 AGCCESS TO SELECTION MATERIAL (1) same
as proposed rule.

429 - -Frachr-eppiieant--ohekl--upon—-requeat--kbe-given-an
expianation--of-the-~apecifie--jolr-retatvd--reasens -that-—-the
appiieant-was-net-hired-for-the-posieions

RULE 2.21.372¢ CONFIDENTIALITY (1)-(2) Same as pro-
posed rule.

43¥--An-egeney-may--relesnse-genarai-information-about-+he
ayecesaful- appiteantts—quatifications-upsn-requesats

3. The department received +he following comments
during the corment period.

COMMENT: The rules should requirce use of the official state
application form and chould specif what action should be
taken when or incomplete appl.cat/on 1is received by the
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hiring authority.

RESPONSE: The department feels @ few pugitions may be better
served by other than the staie application, The other
problem is addressed directly by the state spplication form.

COMMENT: The first three rules are inconsistent in addressing
"promotion." The term is nct referenced in the remainder of the
policy.

RESPONSE: Because the term "selection" encompasses promotion
activities, as well as other internal agency personnel
actions such as lateral transfers andé voluntary demotions,
the term "promotion” is deleted from Rule 2.21.3702(1) (a) and
(3) (a) and (b).

COMMENT: Change Rule 2,21,3702(3) to read "It is the chjective
of this policy to establish minimum standards for fair and con-
sistent treatment of applicants and employees in recruitment and
selection in accordance with applicahle laws,"

RESPONSE: The department has amended the rule as suggested.
This change eliminates the necessity for keeping a comprehensive
and up~-to-date list of applicable laws in rule form. Specific
laws will be discusscd in greater detail in guide material.

COMMENT: The use of the word "believed” in Tule 2.21.3703(9)
is nebulous.

RESPONSE: The department has amended the rule as suggested.
COMMENT: The term "gqualifications” as defined does not permit

evaluation of certain behavioral characteristics, for example,
elimination of an applicant for a past record of tardiness.

RESPONSE: The department believes any requirement for a
position can be translated into some knowledge, skill, or
ability. For example, if an ability is a present competence to

perform a function, physical or mental, it would seem reasonable
to require an employee to have the ability to arrive at work at
a designated Thour. This ability would typically be
demonstrated through an evaluation cof past work experience
which is included in the definition of the terr "qualifica-
tion."

COMMENT: Expand the definition of "reference check" in Rule
2,21,3703(10) to include an applicant's past work record.

RESPONSE: The department believes that the definition of the
term "qualifications" includes prior related wurk experienceo.,

COMMENT: Why does Rule :.21.3709(1)(¢) reguire the position
number on the vacancy anncuncement?
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RESPONSE: The state applicant flow system will be established
using position numbers. For tracking purposes, the position
number nrseds to be on the announcement and the application
te participate in the applicanrt flow systemw.

COMMENT: In Rule 2.21.37C¢%(1) (d) and (e) delete the wording

"and not copied directly from the class specification" because
the statement seems to be reprimanding agencies for past

behavior.

RESPONSE: The department agiees and deleted as suggested.

COMMENT: 1In Rule 2.21.3709(1)(g) delete the reguirement to
advertise the specific selection procedures to be used, since
circumstances might require an additional step during the
selection process.

RESPONSE: The department agrees and has deleted as suggested,

COMMENT: Two persons suggested changing Rule 2.21.3709(1) {i) to
read that applications must be postmarked on or before the
closing date rather than received at the job service or agency
by the closing date.

RESPONSE: By setting the closing date as the date applications
are received rather than postmarked, the hiring agency can
better plisn its selection process. Relying on postmarks would
regquire waiting an indefinite period of time for applications to
arrive.

COMMENT: Include a reguirement in Rule 2.21.3709 that the
vacancy announcement will state where the position descrip-
tion can be viewed.

RESPONSE: The department believes that such a statement would
be a good practice, but does not wish to make it a minimum
standard of the policy,

COMMENT: Change Rule 2.21.3712(1) to read "An agency may use
internal recruitment to the exclucion of external applications."

RESPONSE: The department has amended this rule to clarify that
external applications will not be accepted during internal
recruitment.

COMMENT: Two agencies suggested allowing temporary employees
under Rule 2.21,3712(2) to be inc¢luded in the applicant pool at
the discretion of the agency.

RESPONSE: The department feels that allowing temporary employ-
ees to be considered along with other employees for internal
vacancies could he viewed as an attempt to circumvent the
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Veterans and Handicapped Persons Employment Preference Act.
We realize that in certain circumstances, raguiring an agency
to conduct external recruitment in order to consider 1its
temporary employees may constitute an undue administrative
burden., Therefore, a provisicnh has heen substituted which
would allow consideration of temporary employees where an
agency policy has bheen established and where temporary
positions are advertised to the public and & competitive
selection procedure is employed.

COMMENT: Why is ethnic group information being collected under
Rule 2.21.3715(2)7?

RESPONSE: Lthnic group information has been collected for
saveral voars because the terms "American indian” and "Hispanic”
refer to ethnicity, ratber than race. The department will
use  the torm Vrace/ethnic  group” to ceincide with  the
applicant flow system.

COMMEN" = Change Rule 2.21.3715(1) Dbecause requiring en
agency to ensure that the selection process is free from bias
is an impossible standard.

RESPONSE: The rule has been rewcrded.

COMMENT: In Rule 7.21.3723, the depar+ment must make a showing
that excluding an  applicant irom further employment
consideration with the State of Montana or removal from
appointment for intentional misrepresentation is recasonably
necessary to ensure impartial recruitment and sclection,
Removal from appointment may be reasonably necessary, but
barring further application for statce employment does not
appear tc be reasonably necessary.

RESPONSE: In 2-18-102, MCA, the Department of Administration ig
directed in part to, "foster and develop programs for recruit~
ment and selection of capable persons for permanent, seasonal,
temporary, and other types of positions..." (emphasis added).
Under this brcad mandate, agencies have the authority to assces
capabilities of applicants; it therefore seems reasonable and
appropriate that where such capabilities are intentionally
misrepresented, agencles have the authority to remove an
employee from that position. 1In addition, this rule will assist
agencies in the implementation of the Veterans and Handicapped
Persons Employment Preference 2ct. Where a person without
preference is judged tc be more guulified for a position on the
bacis of information intentionally misrepresented to an agency,
the agency can rely on this rule to remove the person from
employment and to correctly implement the preference. The
reference to barring application for further employment will
be deleted.
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COMMENT : Delete the requirement in Rule 2.21.3726(1) {a) to
include a position description among the documentation, since
the position description is alreedy on file elsewhere in the
agency.

RESPONSE: This rule requires only that a position description
on file; the hiring agency may file the position description
wherever most convenient.

COMMERT: Rule 2.21.3726 should apply only to permanent
positions and not to temporary positions.

RESPONSE: The rule doex not apply to temporary positions but
does apply to permanent and seasonal positions te comply with
the Veterans and FHandicapped Persons Employment Preference
Act.

COMMENT: Delete Rule 2.21.3726(h) because it is unclear what
information is required, and it may be requiring information
which is duplicated elsewhere.

be

RESPONSE: The department agrees that the reqguirement is vague,

however, the amount and type of information may vary with the
situation, Language has been addéed to clarify the meaning.
This policy does neot envision a separate selection file where
information collected elsewhere is duplicated. The
documentation may be filed wherever convenient for the agency.

COMMENT : Allow the agency discretion in providing the
explanation for not hiring an applicant as reguired in Rule
2.21.,3727(2). There is no legal requirement for such an
explanation.

RESPONSE: The department agrees and has deleted as suggested.

COMMENT: Delete Rule 2.21,3728(3) because it is unclear who
the requestor must be and what the term "general informaticn”
means.

RESPONSF: The department agrees and has deleted as suggested.
AZ?%#&&?

Morris L. Brusett, Director
Department of Administration

Certified to the Secretary of State October 15, 1984,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PHARMACY

In the matter of the amendments )} NOTICE OF AMENDMENT OF

of 8.40.404 concerning the fee ) 8.40.404 FEE SCHEDULE AND
schedule, and 8.40.1215 con- ) 8.40.1215 ADDITIONS, DELE-
cerning additions, deletions } TIONS, & RESCHEDULING OF
& rescheduling of dangerous ) DANGEROUS DRUGS

drugs )

TO: All Interested Persons:

1. On September 13, 1984, the Board of Pharmacy
published a notice of amendments of the above-stated rules at
pages 1208 through 1209, 1984 Montana Administrative Register,
issue number 17.

2. The board has amended the rules exactly as proposed.

3. It should be noted that the section cited for
authority on the change to rule 8.40.1215 was cited as 37-32=-
103 rather than 50-32-103, MCA. This was brought to the
board's attention by phone call from Greg Petesch, attorney
for the Administrative Code Committee., No other comments or
testimony were received.

DEPARTMENT

DIRECTOR

Certified to the Secretary of ctober 15, 1984.
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BEFGARE THE DEPARTMENT OF HEALTH ANL ENVIRONMENTAL SCIENCES
OF THE STATE QF MONTANA

NOTICE OF

In the matter of the
AMENDMENT OF RULES

)
amendment of rules 16.16.101, )
16.16.303, 16.16.304, and )
16.16.305, concerning )
sanitary approval of )
multiple family water and )
sewer systems ) (Sanitation in Subdivisions)

TO: All Interested Persons

1. Orn August 1¢, 1984, the department published notice
of proposed amendment of rules 16.16.101, 16.16.303, 16.16.304
and 16.16.305 regarding the sanitary approval of subdivisions
at pages 1104 through 1107 of the 1984 Montana Administrative
Register, issue number 15.

2. The department has amended the rules as proposed.

3. No comments or testimony were received.

, LT -
B R s A

JOHN 3. DRYNAN, ¥D., Director

Certified to the Secretary of State October 15, 1984
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VOLUME NO. 40 OPINION NO. 74

PROBATION - Possible dispositions at hearing t¢ revoke
probation under Youth Court Act:;

RIGHT TO COUNSEL - Effect of waiver by youth alleged to
be youth in need of supervision and youth's parent;
YOUTH COURT ACT - Term of commitment of youth in need of
supervision who violates probation;

YOUTH COURT ACT - Waiver of counsel by youth alleged to
be youth in need of supervision and youth's parent;
YOUTH IN NEED OF SUPERVISION - Commitment for probation
violation;

MONTANA CODE ANNOTATED - Sections 41-5=103(12) (b),
41-5-103(13), 41-5-511, 41-5-523(1), 41-5~533.

HELD: 1. Section 41-5-511, MCA, does not preclude
commitment of a youth to the Department of
Institutions following revocation of probation
for violating its terms where the youth and
the youth's parent waived counsel at the
adjudicatory hearing at which the youth was
placed on probation as a youth in need of
supervision but was represented by counsel
during proceedings to revoke probation.

2. A youth adjudicated as a youth in need of
supervision wheo violates probation cannot be
committed to the Department of Institutions
for more than six months, but such a youth may
then be charged as a delinquent youth in an
original proceeding with a possible result
that the youth could be committed to the
Department of Institutions for more than six
months.

3 October 1984
Ronald W. Smith
Hill County Attorney
Hill County Courthouse
Havre MT 59501
Dear Mr, Smith:

You have requested my opinion on the following issues
related to the Montana Youth Court Act:
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1. When a youth, who has waived counsel at
the adjudicatury hearing in which he was
found to Le & youth in need of
supervision, violates the tarmsz of his
probation, does sectiun 41-5-511, MCa,
preclude commitment of the youth to the
Department of Institutions?

2. Can a youth be committed to the Depart-
ment of Institutions for a perivd of more
than six months following revocation of
the ycuth's probation where the youth was
adjudicated a youth in need of super-
vision for commission of status offenses
and committed only status offenses in
violating the terms of probation?

These issues arise from the following facts. A petition
was filed in youth court charging a youth with the
commission of two status offenses and alleging that the
youth was a youth in need of supervision. At the
hearing the youth and the youth's parent were advised of
their right to counsel and both the youth and the
youth's parent waived counsel. The ycuth admitted the
offenses and the judge found the youth to be a youth in
need of supervision and placed the youth on probation.

The terms of the vyouth's probation included the
requirement that the youth follow the rules and
regulations of the foster parents of any foster home in
which the youth was placed and to be law abiding,
Subseguently, a petition to revoke the youth's probation
was filed in which it was alleged that the youth failed
to follow the rules and regulations of the foster
parents and that the youth was a runaway, both status
offenses,

The youth and the youth's parent appeared with
court-appeinted counsel to respond to the petition to
revoke the youth's probation. The youth admitted the
viclations of probation, and the probation officer
recommended that the youth be committed to the
Department of Institutions because the youth was a
delinguent youth for having violated the terms of the
probation.

Counsel for the youth objected to this recommendation on
the grounds that the provisions of section 41-5-511,
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MCA, required the court to appoint counsel for the youth
at the prior hearing on the petition alleging the youth
to be a youth in need of supervisicr. because commitment
tu a state correctional facility was a possible result
of that proceeding, and that the court's fajilure to
appoint counsel at that time prevented the court from
committing the youth for more than six months because of
the probation violations, The youth's counsel also
objected on the greounds that section 41-5-533, MCA,
precludes commitment of a youth in need of supervision
to a state correctional facility for more than six
nonths because such a dispositicn could not have been
made in the original case.

Section 41-5-511, MCa, outlines the right to counsel of
a youth in youth court preceedings:

In all proceedings following the filing of a
petition alleging a delinquent youth or youth
in need of supervision, the youth and the
parents or guardian of the youth shall be
advised by the court ovr, in the absence of the
court, by its representative that the youth
may be represented by counsel at all stages of
the proceedinge. If counsel is not retained
or 1f it appears that counsel willi not be
retained, counsel shall be appointed for the
youth if the parents and the youth are unable
to provide counsel unless the right to
appoinced counsel is waived by the youth and
the parents or guardian. Neither the youth
uor his parent or guardian may waive ‘e counsel
atter a a petition hab been filed if commitment
to a State correctional facility or to the
degartment of institutiong for a period “of
more than 13 months may result from
adjudication. [Emphasis added.]

The issue here 1is whether the facts are within the
prohibition ©0f the last sentence of section 41-5-511,
MCA; that is, whether the waiver of counsel at the
adjudicatory hearing declaring the youth to be in need
of supervision prevented commitment of the youth for
more than six months at a later hearing to revoke the
youth's probation,

This section limits the requirement of counsel to those
proceedings in which a youth is charged 2s a delingquent
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youth because commitment for more than six months is
possible only as a result of such an adjudication,
Since a youth alleged to be in need of supervision
cannct be committed for more than six months, the
requirement of counsel under section 41-5-511, MCA, does
not attach in this situation. It may be argued that a
youth in need of supervision could be committed beyond a
six-month pericd@ because of a probation violation, but
this 1is not a foreseeable result at the time of
adjudication as a youth in need of supervisicn and can
only occur by a subsequent court order after notice and
hearing,

Under the facts you describe, the requirement of counsel
was not violated where counsel was waived at the
adjudicatory hearing charging the youth as a youth in
need of supervisicn ag there was no possibility of
commitment for more than six months at the hearing.

Concerning the second issue, section 41-5-103(13), MCA,
defines a "youth in need of supervision" in pertinent
part acs "lal] youth who commits an offense prohibited by
law which, if committed by an adult, would not
constitute a criminal offense." Under section
41-5-523(1) (a), MCA, the youth court may place such a
youth on probatiocn. The definition of a delinquent
youth includes a vouth in need of supervision who
vicolates a term of probaticn. § 41-5-103{(12) (b), MCA.
The Montana Supreme Court has found no constitutional
infirmities in proceeding as a delinquent youth against
a youth in need of supervision who viclates probation.
In the Matter of C.H., 41 St. Rptr. 997, _ P.24 _

Under section 41=-5=533(3), MCA, which outlines the
procedure for revocation of a youth's probaticn, "[i]f a
youth is found to have violated a term of his probation,
the youth court may make any judgment of disposition
that could have been made in the original case."
Therefore, a youth adjudicated as a youth in need of
supervision who violates probation cannct be committed
for more than six menths because such disposition was
unavailable in the original adjudication. However, a
youth ocriginally charged as a delinquent youth who is
placed on probation as a youth in need of supervision
(as provided in section 41-5=-103(13) (4), MCA) may be
committed for more than six months if adjudged a
delinquent youth after violating probaticon.
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Case law in this area varies, and does nct resolve the
matter. In In re Dowell, 193 S.E.2d 302 (N.C. 1972},
the court found commitment of a youth proper where both
the original offense and the probation violation were
truancy, because the statutory definition of delinquency
included any child who violates a condition of
probation. In State v. Doe, 619 P.2d 194 (N.M. 1980),
however, the court held <the commitment of a youth was
not authorized under a probation revocation statute
similar to that in Montana's Youth Court Act because
comritment was not an available remedy in the original
disposition,

This ambiguity may be resolved by reading together
section 41-5-%33, MCA, and the definition sections of
the Youth Court Act. Section 41-5=533(1), MCA, provides
that a delinquent youth or a youth in need of
supervision who violates the terms of probation "may be
proceeded against in a probation revocation proceeding.”
The use of the word "may" rather than “"shall"™ indicates
that this is not the exclusive method for dealing with
such a vyouth. As an alternative to a revocation
proceeding, under the definition of a delinguent youth,
§ 41-5-103(12) (b), MCA, a youth in need of supervision
who violates probation could be charged by petition as a
delingquent youth and could then be committed for a
period of more than six months.

Here, the youth was proceeded against in a probation
revocation proceeding. Therefore, the youth could not
have been declared a delinquent youth and could not have
been committed for a period of more than six months
because neither the adjudication as a delinquent youth
nor the disposition of commitment for more than six
months were possible in the original case. Had the
youth been proceeded against in an original proceeding
as a delinguent youth, the youth could have been
committed for more than six months.

THEREFORE, IT IS MY OPINION:

1. Section 41-5=511, MCa, does not preclude
commitment of a youth to the Department of
Institutions following revocation of probation
for violating its terms where the youth apd
the youth's parent waived counsel at the
adjudicatory hearing at which the youth was
placed on probation as a youth in need of
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supervision but was represented by counsel
during proceedings to revoke probation.

A  youth adijudicated a youth in need of
supervision who violates probation cannot be
commicted to the Department of Institutions
for more than six aonths, but such a youth may
be charged as & delinquent youth in an
original proceeding with a possible result
that the youth could be comunitted to the
Department of Institutions for more than six
months.

truly yours,

IKE GREELY

Attorney General
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VOLUME NO. 40 OPINION NO, 75

CITIES AND TOWNS - Escalating fines for ordinance
violations;

CRIMES - Ordinances, escalating fines for violations;
FINES - Municipal ordinance violations, escalating
fines;

PERALTIES -~ (Civil or criminal, escalating fines for
ordinance violations;

MONTANA CODE ANNOTATED - Sections 3-10-301, 3-11-103,

T-1-4124, 7-5-4207;
CPINTIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. No.
31 (1984).

HELD: The Lewistown city ordinance which allows an
escalating monthly penalty for failure to
obtain a city business license is valid.

5 October 1984

Thomas P. Meissner
City Attorney

305 Watson
Lewistown MT 59457

Dear Mr. Mcissner:
You have requested my opinion on the fcllowing question:

Whether the Lewistown c¢itv ordinance which
allows an escalating monthly penalty tor
failure to obtain a local business license is
valid in view of the decision in City of
Missoula v. Shea.

The decision of the Montana Supreme Court in City of
Missoula v. Shea, 40 St. Rptr. 91, 661 P,2d 410 (1983},
determined that the escalating penalties for the parking
violations in guestion were criminal penalties, and as
such were unconstitutional, The Court specifically
declined to rule on escalating civil penalties. As the
Court said at 40 St. Rptr. 99:

wWhile such a scheme [escalating fines] may be
acceptable in enforcing civil penalties, we
hold that the escalating fine provisions of
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the Missoula ordinances violate Article IT,
section 28 of the Montana Constitution, which
provides that laws for the punishment of crime
shall be founded on principles of prevention
and reformation,

On the other hand, in the case of State ex rel, Hardy v.
Board of Equalization, 133 Mont. 43, 319 P.2d 1061
(1958), the Montana Supreme Court ruled that a statute
establishing a civil penalty with an escalating clause
was lawful, Furthermore, the clear implication of
section 3-10-301(e), MCA, is that incorporated cities
and towns are authorized to impose civil penalties., My
previous opinion, 40 Op. Att'y Gen. No. 31 (1984),
should not be taken beyond its holding:

A city with general government powers may hot
establish a c¢ivil penalty and collection
system for motor vehicle parking offenses,

The initial determination to be made here, then, is
whether the penalties that the City of Lewistown imposes
for failure to obtain a business license are c¢ivil or
criminal. Although the statutes of Montana are clear in
their grant of authority to cities to adopt and enforce
ordinances (§§ 7-1-4124(1), 7=5=-4207, MCA), they do not
establish elearly which penalties for the viclation of
municipal ordinances are civil and which are criminal
(§§ 7-5-4207, 3-11-103(1), MCA). Referring to the case
law on this gquestion, I find that the Montana Supreme
Court has ruled in a case with similar facts. State ex
rel, Marquette v. Police Court, 86 Mont. 297, 283 P. 430
(1929). That case held that under the laws in force at
the time, an action for the violation of a city
ordinance requiring a business license was a criminal
proceeding. Nevertheless, I conclude that because of
the substantial statutory changes since 1929, the rule
in this case is no longer good law.

The method applied in the Marquette case is still a
sound starting place, however:

We think that the nature of the action must be
determined by the relief sought in the
proceeding.

86 Mont. at 306. The City of Lewistown's business
license ordinances speak clearly to this question:
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PENALTY: Perscns violating any provision of
this Title shall be subject to the general
penalty provided in Section 1-3-1, In
addition, a c¢ivil judgment for the amount of
the license fee due and unpaid, plus penalty
may be entered against the defendant.

Ordinance 5-1=20.

Medern cases have alsco had tc determine whether
penalties were «civil or criminal. Kenned V.
Mendoza=-Martinez, 372 U.5, 144, 168 nn.22-28, 372 U.5.
144 {19%62). The best discussion I have found of the
factors to consider in deciding a civil/criminal
question is that by Linde, J., in the case of Brown v.
Multnomah County District Court, 570 P,2d 52 (Or. 1977).
I would commend the discussion at pages 57-60 to anyone
seeking guidance on this guestion. Justice Linde set
out five factors to consider when deciding if a penalty
is civil or criminal:

. Type of offense;

. Penalty;

. Collateral consequences;

. Punitive significance; and
. Arrest and detention.

[$ - VeI ]

Taking the first factor, history is of little help in
classifying the offense of failure to obtain a ecity
business license. This is because license requirements
have been enforced in many different ways. 51 Am. Jur.
2d Licenses and Permits § 70. Our other guide on this
questlon 1s the intent of the Lewistown City Council as
expressed in Ordinance 5-1-20, gquoted above, Although
this statement of intent is not determinative, we have
no reason to doubt it. Passing on to the second factor,
we again have no reason to doubt the City's denomination
of the fine as a civil penalty. This view is reinforced
by the absence of any sanction of imprisonment and the
lack of severity of the fine imposed (Ordinance 5-1-21).

As for criterion No. 3, the absence of any collateral
consequences implies a merely civil penalty. Criterion
No. 4 is another factor that is judged from evidence of
legislative intent, Again, we have no reason to bhelieve
that the Lewistown City Council or the community at
large attaches any criminal significance to the fine
assessed for failure to secure a city business license.
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Finally, the ordinances of the City of Lewistown do not
authorize any arrest and detention for the offense, only
the fine discussed above. In summary, I conclude that
the City of Lewistown validly licenses businesses in
order to promote the health, safety, and welfare of its
residents. As part of its regulation of business the
City has adopted a lawful escalating civil penalty for
failure to obtain a business license.

THEREFORE, 1T IS MY OPINION:

The Lewistown city ordinance which allows an
escalating monthly penalty for failure to obtain a
city business license is valid.

Very trul

.

yours,

MIKE GREELY

Attorney Gen:h‘v
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VOLUME NO. 40 OPINIOK NO. 76

BUILDING CGDES - Authority of the Department of
Admirnistration;

CITIES AND  TOWNS - Authority to enact building
construction reguldtions;

DEPARTMENT OF ADMINISTRATION - Authority over state
building code;

ADMINISTRATIVE RULES OF MONTANA - Section 2.32.,202;
MONTANA CCDE ANNOTATED - Sections 7-15-4122, 7-33-4203,
50-60~101(Z), 50-60-101(3), 50-60-10G2(1), 50-60-201,
50-60-202, 50-60-203, 50-60-3012);

OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen.
No. 81 (1977); 38 Op, Att'y Gen, No. 3 (1979);

REVISED CODES OF MONTANA, 1947 - Sections 69-2105(14),
69-2107, 69-2111;

SESSION LAWS OF 1969 - Chapter 366, sections 1, 4, 8, 9.

HELD : The authority of city and town councils to
prescribe building construction regulations
pursuant to section 7-15-4122, MCA, and to
prescribe limits within which combustible
buildings must not be erected, pursuant to
section 7-33-4203, MCA, was repealed by the
enactment in 1969 of the state building code,
Title 50, ch. 60, pt. 2, MCA.

11 October 1984

Robert E. Kelly

State Fire Marshal

Room 371, Scott Hart Building
303 North Roberts

Helena MT 59620

Dear Mr. Kelly:

You have reqguested my opinion on the following qguestion:
Is the authority of city and town councils to
prescribe building construction regulations
pursuant to sections 7-15-4122 and 7-33-4203,

MCA, superseded by the state building code,
Title 50, ch. 60, pt. 2, MCA?
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The state building code was enacted in 1969, Its
purpose, as stated in section 50-60-201, MCA, is to
provide standards for building construction, including
building materials, The Department of Administration is
vested with the power to adopt the state building code
by rule. § 50-60-203, MCA. Title 7, MCA, contains
statutes which appear to give <c¢ities and towns
overlapping Jjurisdiction in the area of building
construction. Specifically, section 7-15-4122, MCA,
enacted in 1921, provides that a city or town council
has the authority to " (1) prescribe the thickness,
strength, and manner of constructing stone, brick, and
other buildings; and (2) order the construction of fire
escapes thereon." Under section 7-33-4203, MCA, also
enacted in 1921, a city or town council may "prescribe
limits within which wooden or combustible huildings must
not be crected, placed, or repaired and...establish fire
limits within the city or town." Your question concerns
whether these two statutes, sections 7-15-4122 and
7-33-4203, MCA, are in conflict with the statutes that
comprise the state building cede.

As a preliminary matter, it is necessary to determine
whether sections 7-15-4122 and 7-33-4203, MCA, deal with
the subject of "building regulations" as that phrase is
used in Title 50, chapter 60, MCA. "Building
regulations," as defined in section 50-60-101(2), MCa,
includes, inter alia, any laws or ordinances enacted by
a municipaliity relating to the "design, construction,
reconstruction, alteration, conversion, repair,
inspection, or use" of buildings. "Construction"
inciudes "requirements or standards relating to or
affecting materials used, including provisions for
safety...conditions.” § 50-60-101(2), MCA, Section
7-15-4122, NMCA, clearly involves "building regulations,"
since it deals with a local government's authority to
prescribe "the manner of constructing...buildings."
Section 7-33-4203, MCA, involves the construction of
buildings, specifically the requirements relating to the
use of wooden or combustible materials within a
prescribed area. I conclude, then, that both section
7-15-4122, MCa, and section 7-33-4203, MCA, are
concerned with matters included in the definition of
"building regulations®™ as that phrase is used in the
state building code. The remainder of this opinion will
deal with whether sections 7-15-4122 and 7-33-4203, MCA,
were revoked by the subsequently-enacted state building
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code, Some background on the history of the state
building code is in order.

In 1969 the Legislature adopted statewide building
construction standards. 1969 Mont. Laws, ch., 366,
codified in Title 50, ch. 60, MCA. Included among the
1969 provisions was a state building code, the rules of
which were to be adopted by the Department of
Administration (formerly the responsibility of a state
building code council). 1969 Mont. Laws, ch. 366, § 8
(§ 50-60-203, MCA; formerly codified as § 69-2111,
R.C.M. 1947).

From the time of its initial adoption in 1969 until
amendments were adopted in 1981, the state building
code's scope of application remained the same. 1969
Mont. Laws, chapter 366, section 8 (codified as
§ 69-2111, R.C.M. 1947y, provided that +the state
building code should apply to the construction of "all
buildings." 1969 Mont, Laws, chapter 366, section 4
(codified as § 69-2107, R.C.M. 1947), created an
exception outside a municipal jurisdiction area for
buildings that were not “"public places,” defined in 1969
Mont. Laws, chapter 366, section 1 (codified as
§ 69-2105(14), R.C.M. 1947), as places maintained by the
government for the use of the public, or places where
the public has a right to be. The state building code's
application was not limited with respect to buildings
located inside a municipal jurisdicticnal area. See 38
Op. Att'y Gen. No. 3 (1979). In 1981 the Legislature
created « residential exemption to the application of
the state buildiug code. See § 50-60-102(1), MCA. This
does not mean, however, that local governments may
prescribe rules for exempted "residential" buildings
within their jurisdictional areas that differ from the
state building codes. Section 50-60-102(1), MCA, still
requires that local governmental bodies that choose to
regulate residential buildings must do so by adoption of
the state building code. See also § 2.32,202, ARM.

As a result of the 1969 law's application to all
buildings within a municipal jurisdictional area, the
authority granted local governments under section
7-15-4122, MCA, to “prescribe the...manner of
constructing...buildings" and under section 7-33-4203,
MCA, to ‘"prescribe limits within which...combustible
buildings 1wust 1not be erected" was repealed by
implication. Repeal of an earlier statute by
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implication will be found if it is unavoidably implied
by irreconcilable provisions in two statutes. Kuchan v.
Harvey, 179 Mont. 7, 10, 585 P.2d 1298, 1300 (1978);
State v. Langen, 151 Mont. 558, 564, 445 P.2d 565, 568
(1968) . The existence of an irreconcilable conflict
between sections 7-15-4122 and 7-33=4203, MCA, both of
which were enacted in 1921, and the state building code
provisions, enacted in 1969, is manifested by the
language of 1969 Mont., Laws, chapter 366, section 9.
That section permitted a local government to adopt a
building code incorporating standards egqual to or more
stringent than the state code, and later, in 1977, was
amended tou require that a local code include only codes
adopted by the state. See § 50-60-301(2), MCA, and 37
Op. Att'y Gen., No. 81 (1977). The authority to adopt
rules for the counstruction of all buildings was vested
in the state under 1969 Mont. Laws, chapter 366, section
8. See §§ 50-60-202 to 203, MCA. These provisions
leave no room for a local government to prescribe rules
dealing with building construction; therefore, sections
7-15-4122 and 7-33-4203, MCh, must be considered
repealed by the enactment and amendment of 1969 Mont.
Laws, chapter 366.

THEREFORE, IT IS MY OPINION:

The authority o©f «city and town councils +to
prescribe building construction regulations
pursuant to sections 7-15-4122, MCA, and to
prescribe limits within which combustible buildings
must not be erected, pursuant to section 7-33-4203,
MCA, was repealed by the enactment in 1969 of the
state building code, Title 50, ch, 60, pt. 2, MCA.

truly yours,

MIKE GREELY
Attorney General
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CCLULME NC. A0 CPINICN NO. 77

COUNTIES - 4pplicsbility of section 2-18-501, MCA, to
county officers and umployees;

COUNTIES - Authority of board of ccounty commissioners to
adopt neui and lodging expense regulations;

COUNTY COMMISSIONERS - Authority to adopt meal and
lodging expense regulations;

COUNTY EMPLOYEES - Applicability of section 2-18-501,
MCA, to county officers and employees;

COUNTY EMPLOYEES -~ Authority of boara (=34 county
commissioners to adopt meal  and lodging expense
Leculaticns;

COUNTY OFFICERS - Applicability ¢f section 2-18-501,
MCA, to county officers and employees;

COUNTY QFrICERS - Authority of boura of county
conmissioners to adopt meal and lodging expense
regulations;

EXPENSES « Applicability of section 2-18-501, MCA, to
county officers and employees;

EYPENSES -~ Authority of boara of county commissicrers to
adopt meal ard lodyging expense regulations;

LODGING ~ Applicability of section 2-18-501, MCA, to
county officers and employees;

LODGING - Authority of board of county commissioncrs to
adopt meal and lodging expense regqulacions;

MEALS - Applicability «¢i section 2-18-501, MC4, to
county officers and empluyces;

MEALS - Authority of board of county commissicners to
adopt meal and lcdging expence regulatinns;
MONTANA CODE ANNOTATED - Sections 2~-18-70%, 2-18-
i-18-603, 7-1-2103, 7-5-21421{2), T-52
7-5-21441(2), T-5-%2145, 7-6-2403, 41-5-704(3);
OPINIONS OF THEI ATTORNEY GENERAL - 37 Op. Att'y Gen. No.
102 (1977), 38 Op. Att'y Gen, Ne. 16 (1979), 4C Op.
Att'y Gen. No. 51 (1984).

50
14

[CE W)

(1),
(),

HELD: Section 2--18-501, MCA, does not, by 1its own
terms, govurn meal and lodying expenso
payments to county officers ocr employees.
ExXcept as may otherwise be specified

statutorily, a board of county commissioners
with generel governmental powers may adopt
rules and regulations providing for payment or
reimbursement of reasonable meal and lodging
expenses incurred by county officers or
employees in  the performance of official
duties.,
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12 October 1984

Russell R. Andrews
Teton County Attorney
Teton County Courthouse
Choteau MT 59422

Dear Mr. Andrews:

You have requested my opinion conceraing a guestion
which I have phrased as follows:

are county officers and employees governed by
section 2-18-501, MCA, with respect tc meal
and lodging expense payments and, if not, does
a board of county commissgioners with general
governmental powers have the authority to
establish rules and regulations concerning
such expenses?

Your question must be answered with reference to the
express language cof section 2-16~501, MCA, the general
authority of ©boards of county commissioners under
section 7-1-2103, MCA, ard specific statutory provisions
governing payment of meal and lodging expenses to county
officers ard employeses.

Section 2-18-5C1, MCA, requlates payment of meal and
lodging expenses tu "lelvery elected official, appeinted
members of boards, commissions, councils, department
directors, and alil other state employees." Although the
term "state employees" is not defined, it clearly has
reference only to persons employed by the State of
Montana and not to those employed by a political

subdivision. Had the Legislature intended to cover
county officers or employees under section 2-18-501,
MCA, it would have so stated. Thus, section

2-18~503(1), MCA, which deals with reimbursement of
mileage expenses to employees who use their own vehicles
in connection with the performance of official duties,
extends to, among others, "county agents [ ] and all
other persons whe may be entitled to mileage paid from
public funds,"™ and indisputably applies to county
officers and employees. Williams v. Sorenson, 106 Mont.
122, 75 P.zd 784 (1938).
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Nothing in 38 Op. Att'y Gen. No. 16 (1979) indicates a
construction of section 2-18-501, MCA, contrary to that
stated above. The relevant issue there was whether
section 2-18-603, MCA, applied to employees of a county
hospital district, and I concluded that, based upon the
language of the statute prior to the 1978
recodification, my opinion in 37 Op. Att'y Gen. No. 102
(1977), and the decision in Teamsters Local #é V.
Cascade County Schogl District No. 1, 162 Mont. 227, 511

P.2d 339 (1973), full-time salaried employees of the
hospital district were covered under that section. None
of the factors underlying the holding in 38 Op. Att'y
Gen. No. 16 is present here. Rather, section 2-18-501,
MCA, must be applied consistently with its express terms
and does not extend to county officers or employees.

The fundamental grant of authority to a board of county
commissioners with general governmental powers is set
forth in section 7-1-2103, MCA. Section 7-1-2103(3),

MCA, gives counties the power to "make such
contracts,..as may be necessary to the exercise of
[their] powers." Implicit in that power is the

authority to employ persons for performance of otherwise
authorized county functions and to compensate them for
such services. ©See State ex rel. Blair v, Kuhr, 86
Mont. 377, 382-83, 283 P, 758, 759-60 (1930); Simpson v.
Silver Bow County, 87 Mont. 83, 91-92, 285 P. 195, 198
(19230); Ransom v. Pingel, 104 Mont. 119, 122, 65 P.2d
616, 617 (1937); Kelly v. Silver Bow County, 125 Mont.
272, 274-75, 233 F.2d 1035, 1036 (1951V; see generally
40 Op. Att'y Gen, No. 51 (1984). To the extent the
Legislature has not otherwise specified a particular
method for calculating meal and lodyging expense
payments, the board may adopt any rules and regulations
consonant with the purpose of paying or reimbursing
county officers and employees for reasonable meal and
lodging expenses. The board should consult with the
county attorney prior +to adoption of policies for
payment of meal and lodging expenses to insure that such
policies comply with any statutory limitation or
requirement. See, e.g., § 41-5-704(3), MCA (requiring
meal and lodging payments to county juvenile probation
officers to be determined in accordance with section
2-18-501, MCA) ; § 7-5-2142(2), MCA (transportation
expenses and per diem allowance payments to county clerk
and recorders for attending general meeting of Montana
association of e¢lerk and recorders); § 7=5-2143(2), MCA
(transportation expenses and per diem allowance payments
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to county district court clerks for attending general
meeting of Montana association of clerks of court);
§ 7-5-2144(2), MChE {transportation expense and per dien
allowance payments to county treasurers for attending
general meeting of Montana association of treasurers);
§ 7-5-2145, MCA (general provisions governing payment cof
county officers and employees for attendance at
conventions or meetings); § 7-6-2403, MCA (governing
payment of living and travel expenses to county
auditor) .

THEREFORE, IT IS MY OPINION:

Section 2~18-501, MCA, coues not, by its own terms,
govern meal and lodging expeuse payments to county
officers or employees. Except as may otherwise be
specified statutorily, a board of county
commissioners with general governmental powers may
adopt rules and regulations providing for payment
or reimbursement of reasonable meal and lodying
expenses incurred by county officers or employees
in the performance of official duties.

truly yours,

MIKE GREELY
Attorney General
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HOTICE OF FULICTIONS OF ADKINISTRATIVE CODE COWMITIER

The Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Proposals of the
Department of Revenue are reviewed only in regard to the
procedural requirements of the Montana Administrative
Procedure Act. The Committee has the authority to make
recommendations to an agency regarding the adoption,
amendment or repeal of a rule or to request that the agency
prepare a statement of the estimated econbmic impact of a
proposal. In addition, the Committee may poll the members
of the Legislature to determine if a proposed rule is
consistent with the intent of the Legislature or, during a
legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a
rule.

The Committee welcomes comments from the public and
invites members of the public to appear before it or to send
it written statements in order to bring to the Committee's
attention any difficulties with existing or proposed rules.
The address is Room 138, Wontansa State Caplitol, Helena,

Montana 59620.
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HOW 70 yE2 B ADSILISTRATIVE RULHE3 OF HOHTANA AD THE

Definitions:

¥OUTAMA ADMINISTRATIVE REGIBTER

Administrative Rules of Mcentana (ARH) is a
Tooseleaf compilation by depaurtment of all
rules of state departments and attached
boards presently in effect, exnept rules
adopted up to three months previously.

Montana Administrative Register (MAR) is a
soft back, bound publication, Issued twice-
monthly, containing notices of rules proposed
by agencies, notices of rules adopted by
agencies, and interpretations of statute and
rules by the attorney general (Attorney
General's Opinions) and agencies !Declaratory
Rulings) issued since publication of +the
preceding register.

Use of the Administrative Rules of Montana [(4Rli):

Known
Subject
liatter

Statute
Number and
Department

1. Consult ARM topical index, volume 15.
Update the rule Yy checking the
accumulative table and the table of
contents in the last flontana
Administrative Register issued.

2. Go to cross reference table at end of
each title which lists MCh section
numbers and corresponding ARM rule
numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through June 30,
1984. This table includes those rules adopted during the
period July 1, 1984 through September 30, 1984, and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 1984, this
table and the table of c¢ontents of this issue of the MAR.

This table indicates tlie department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1984 Montana Administrative Registers.

ADMINISTRATION, Department of, Title 2

I State Plan of Operation for Distribution of Federal
Surplus Property, p. 746, 956

I-1IV and other rules - Moving and Relocation Expenses,
p. 735, 457 -

I-VII Discipline Handling Policy, p. 740, 958

I-XVII Recruitment and Selection of Employees By State
Agencies, p. 1198

I-XIX Veteran's and Handicapped Person's Employment
Preference, p. 93, 425

I=-XXII Purchasing Rules, p. 1564, 1918

2.21.6402 and other rules - Minimum Standards for Performance
Appraisal, p. 905, 1087

2,23.101 and other rules - Operation of a Merit System, p.
858, 1128

2.31.101 ANSI Standards for Aerial Passenger Tramways, p.
350, 409, 811

2.32.101 Uniform Building Code - Doors - Health Care
Facilities, p. 622, 744, 1024

2.32.210 Review of School Plans in Areas Where There is a
Local Government Code Enforcement Program, p. 624,
1024

2.32.401 National Electrical Code - Minimum Standards and
Regquirements for Electrical Installations, p. 626,
1024

2.32.501 Standard for Recreational Vehicles - Construction,
p.- 628, 1025
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AGRICULTURE, Department of, Title 4

I Restricting the Sale and Use of Endrin, p. 468, 812

I-XXI Montana Agricultural Loan Authority Rules - Sale of
Tax-exempt Bonds to Provide Agricultural Loans to
Beginning Farmers/Ranchers, p. 1683, 363

4,3.204 Loan Limits Through Junio¢r Agriculture Loans, p.
1082, 1366

4.14.302 and other rules -~ Loan Powers and Eligible Loan
Activities - Loan Maximums - Applicant Eligibility
= Tax Deduction, p. 1427

STATE AUDITOR, Title 6

1 Exemption from the Registration Provisions of the
Securities Act of Montana - The Montana Venture
Capital Exemption, p. 352, 588

COMMERCE, Department of, Title 8

I Incorporation By Reference of Rules for the
Implementation of the Montana Environmental Policy
Act, p. 859, 1026

(Board of Athletics)

I-XL Profesgsional or Semiprofessional Wrestling or
Boxing Matches or Exhibkitions which Involve a Prize
or Purse, p. 108, 437

(Board of Architects)

8.6.410 Renewals, p. 355

8.6.413 Fee Schedule, p. 283, 499

(Board of Barbers)

I-11 Public Participation - Qualificatjons for
Examination for OQut-of-State Applicants, p. 475

8.10.405 and other rules -~ Fee Schedule -~ Qualifications -
Teaching Staff - Curriculum - Course Completion
Procedures, p. 471, 813

(Board of Chiropractors)

8.12.601 and other rules - Applications, Educational
Requirements - Renewals ~ Continuing Education
Requirements, p. 285, 499

(Board of Cosmetologists)

8.14.814 and other rules - General, Initial, Renewal and
Late Fees -~ Fee Schedule p. 548, 861, 1180

(Board of Dentistry)

I-XIX Standards for Dentists Administering Anesthesia, p.
1768, 1861, 912, 1083

8.16.602 Allowable Functions for Dental Auxiliaries, p.
1693, 552, 921

(Board of Horse Racing)

8.22.303 and other rules - Petition Proceedings - Filming of
Pari-mutuel Events and Financial Obligations of
Pari-Mutuel Licensees - Fines Levied by Stewards -
Unclaimed Tickets, p. 1775, 320
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8.22.502 Licenses Issued for Conducting Pari-Mutuel Wagering
on Horse Race Meetings, p. 287, 813

8.22.612 Veterinarian: Official or Track, p. 287

8.22.801 General Requirements Concerning Preference, p. 290,
499

(Board of Morticians)

8.30.402 and other rules - Applications - Fee Schedule, p.
477, 815

(Board of Nursing Home Administrators)

8.34.418 Fee Schedule, p. 1398

(Board of Optometrists)

Disciplinary Actions, p. 2, 369

B.36.407 Unprofessional Conduct - Violations, p. 1, 369

(Pharmacy)

8.40.404 and other rules - Fee Schedule ~ Additions,
Deletions and Rescheduling of Dangerous Drugs, p.
-1208

8.40.405 and other rules - Exploesive Chemicals - Additions,
Deletions & Rescheduling of Dangerous Drugs, p.
357, 589

(Plumbers) :

8.44.403 and other rules =~ Applications - Examinations =~
Renewals - Duplicate and Lost Licenses - Fee
Schedule, p. 748, 948, 1181

(Professional Engineers and Land Surveyors)

8.48.1105 Fee Schedule, p. 630, 922

(Private Investigators and Patrolmen)

I-XXVI Public Participation - Definitions - Employment -
Applications = Experience Requirements -
Examinations - Identification - Insurance =
Uniforms License Renewal - Code of Ethics =
Complaint Procedures, p. 1863, 589

8.50.101 Organization, p. 1862, 589

8.50.201 Procedural Rules, p. 1863, 589

8.50.401 and other rules - Rules Governing the Board of
Private Security Patrolmen and Investigators, p.
1863, 589

8.50.431 Insurance Requirements, p. 1862, 815

{(Board of Public Accountants)

8.54.401 and other rules - Definitions - Professional
Conduct - Positive Enforcement - Examinations =
Licenses - Fees - Records, p. 632, 961

(Board of Radiologic Technologists)

8.56.402 and other rules - Applications - Licenses -
Temporary Permits = Definitions - Permit
Examinations - Regional Hardship - Requirements for
Approval of Physician Specializing in Radivlogy =
Verification of Evidence that Temporary Permit
Applicant Can Perform X-ray Exams Without
Endangering Public Health - Unethical Conduct -
Permit Examinations - Regional Hardship, p. 1210
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(Board of Social Work Examiners)

I-VI Board Organization - Procedural Rules - Definitions
- Licensure Requirements -~ Application Procedure -
Fee Schedule, p. 131, 440

(Milk Control Bureau)

8.79.101 Transactions Involving the Purchase and Resale of
Milk Within the State, Rule Definitions, p. 752,
969

8.79.301 License Assessments, p. 292, 501

(Financial Bureau)

I Semi-Annual Assessment for State Banks, Trusts and
Investment Companies, p. 1783, 134, 440
I Amount to Which Finance Charges are Applied by a

Licensed Consumer Loan Company, p. 665, 922

(Board of Milk Control)

8.86.301 Pricing Rules, Class I Price Formula, p. 411, 969

(Montana Economic Development Board)

I-IX General Provisions and Application Procedures =
Approval of Financial Institutions =
Confidentiality - False or Misleading Statements =
Service Charge = Fee Schedule - Non-Discrimination,
p. 1880, 370

X-XXITI Montana In-State Investment Fund - Policy =
Eligibility Criteria - Preferences - Application
Procedures - Fees = Loans - Commitment of Funds, p.
1888, 379

I-XI1 Municipal Finance Consolidation Act Program, p.
862, 1466

8.97.301 and other rules - Definitions - Rates, Service
Charges and Fee Schedules - Board In-State
Investment Policy - Eligibility Criteria - Economic
Develcopment Linked Deposit Program - Lean
Participation - Montana Economic Development Bond
Program, p. 667, 869, 922, 1026

8.97.410 and other rules - Guaranteed Loan Program -
Definitions - Description of Economic Development
Bond Program « Eligibility Regquirements -
Applications - Financing Fees, p. 1430

{Health Facility Authority)

8.120.206 Fees - Initial and Annual Planning Service, p. 418,
696

EDUCATION, Title 10

(Superintendent of Public Instruction)

1 State Special Education Complaint Procedures, p.
479, 817
1 Obligation of Debts Incurred for the Purchase of

Property, p. 754, 972

10.41.101 and other rules - Vocational Education - General
Rules - Postsecondary Vocational Education -
Vocational Education in Secondary Schools, p. 135,
818
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Public Education)
Gifted and Talented Children, p. 756, 1182
Educational Media Library, p. 1168, 1474
School Program Evaluation, p. 1437
and other rules - Accreditation Standards of the
Board of Education, p. 5, 827
and other rules - Supervisory and Administrative
Time - Policy Governing Pupil Instruction-~Related
Days Approved for Foundation Program Calculations,
p. 1163, 1441
Certificates - First Aid Training for Personnel
Coaching Athletics, p. 871, 1161, 1471
Minimum Units Required for Graduation, p. 758, 1439
Life Certificates, p. 1166, 1472
and other rules - Correspondence Extension and In-
Service Credits - Reinstatement - Class 2 Standard
Teaching Certificate, p. 1435
and other rules - Standards for State Approval of
Teacher Education Programs Leading to Interstate
Reciprocity of Teacher Certification, p. 176, 831
and other rules - Certification of Fire Services
Training Schools, p. 760, 1473

(Montana Arts Council and Montana Historical Society)

I

Cultural and Aesthetic Project Grant Evaluation, p.
553

(Montana Historical Society)
10.121.801 and other rules - Criteria for Grants Evaluatlons

p. 680

FISH, WILDLIFE AND PARKS, Department of, Title 12

1
I

12.

1z,
1z.

12.
12.
1z,

v

oo

. 104

.202
. 401

.201
.801
.901

Disabled Persons, p. 236, 441

Acceptable License Agent Security, p. 237, 441
Establishment of Landowner Priority in Isgsuance of
Antelope or Deer Hunting Licenses, p. 1021, 1411
Classes of License Agents, p. 236, 441

0il and Gas Leasing Policy for Department-
Controlled Lands, p. 1594, 762, 1084, 1475

and other rules - Field Trial Regulations, p. 1023
Boating Closures, p. 1597, 502

Water Safety Regulations - 25-Horsepower Limit on
Portions of Bighorn River During Part of the
Waterfowl Season, p. 1443

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I

1

I-VII

Certificate of Need - Psychiatric Hospital
Services, p- 1895

and other rule - Certificates of Need for Long-term
Care Facilities, p. 1400

Standards for Intermediate Developmental Disability
Care Facilities -~ Adult Day Care Centers, General
Services/Administration and Food Service
Requirements ~ Personal Care Homes, Residency
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Application Procedures, Screening Requirements and
Appeal Procedures, p. 556

16.8.1102 Air Quality Permit Requirements, p. 239, 503

16.10.305 Sale of Milk and Milk Products in Food Processing
Establishments, p. 1701, 26

16.14.801 and other rules - Cleaning of Cesspools, Septic
Tanks and Privies, p. 241, 504

16.16.101 and other rules - Sanitation in Subdivisions, p.
765, 1027, 1104

16.16.304 Individual Sewage Treatment Systems, p. 1402

16.20.605 and other rules - Water Quality Classifications and
Standards, p. 1447

16.20.701 and other rules - Extension of Water Quality Non-
degradation Rules to Groundwater, p. 1453

16.20.914 and other rule = Issuance of General Permits for
Montana Pollutant Discharge Elimination Systems and
Groundwater Follution Control Systems, p. 1459

16.32.301 and other rules - Health Care Facilities - Adult
Day Care Centers -~ Personal Care Facilities, p.556,
973

16.32.302 and other rules - Chemical Dependency Treatment
Centers - Minimum Construction Standards -
Licensing and Certification, p. 558, 918, 929, 973,
1090

16.32.373 Standards for Licensure of Hospice Programs, p.
570, 879

16.38.301 and other rules - Fees Charged by the Department's
Chemical Laboratory for the Performance of
Laboratory Analyses, p. 873, 1092

HICHWAYS, Department of, Title 18

18.8.502 and other rules - Trip Permits - Insurance
Requirements - Regulations Covering Movement of
Oversize Homes and Buildings, p. 11, 389

18.8.516 Haystack Movers - Commercial Self~-Propelled, p. 11,
389

18.8.1001 Mobile Home -~ Oversize Permits, p. 11, 389

INSTITUTIONS, Department of, Title 20

20.3.415 Definitions - Certification System for Chemical
Dependency Personnel, p. 681, 930

20.7.102 Emergency Rule - Prisoner Application Procedure,
General Statute Requirements, p. 1084, 1899, 390

20.11.108 and other rules - Reimbursement Policies, p. 790,
1367

JUSTICE, Department of, Title 23

1 Instructor Certification Reguirements, p. 582
I-III Child safety Restraint System Standards and
Exemptions, p. 571, 1040
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(Board of Crime Control)

23.14.401 and other rules - Peace Officer Standards and
Training, Employment and Requirements, p. 573, 880

23.14.432 and other rules - Qualifications for Certification
of Academy and Training Courses - Certification
Requirements for Trainee Attendance and
Performance, p. 576, 881

LABOR AND INDUSTRY, Department of, Title 24

(Human Rights Commission)

I-VII Maternity Leave, p. 482, 949, 1369
(Board of Personnel Appeals)
I-I1 Disgualification of Hearing Examiners -~ Dismissal

of Complaint, p. 1708, 599

24.26.102 and other rules - Freedom from Interference,
Restraint, Coercion, Retaliation - Employer Counter
Petition - Petition for Decertification - Complaint
- Answer - Exceptions - Petitions, p. 1708, 599

(Workers' Compensation Division)

I-VIII Employer's Insurance Reguirements - Independent
Contractor Exemption Procedures, p. 486, 983

24.29.3201 Corporate Officers = Election Not to be Bound, p.
488, 983

STATE LANDS, Department of, Title 26

I-I1I Assessment and Waiver of Civil Penalties, p. 1905,
442
I-IV Certification of Ceal or Uranium Mine Blasters, p.

1901, 420, 1373
NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

36.7.101 and other rules - Administration of the Montana
Major Facility Siting Ac¢t - Long-Range Plans -
Waivers - Notice of Intent to File an Application -
Application Requirements ~ Decision Standards,
Centerlines - Monitoring, p. 1216

(Board of 0il and Gas Conservation)

I Emergency Rule - Workable Ignitor Systems on Wells
Producing Hydrogen Sulfide Gas, p. 324, 932
I Burning of Waste Gas and Ignitor Systems on Wells

Producing Hydrogen Sulfide Gas, p. 877, 1042

I-XXXIII Procedural Rules, p. 1620, 697

36.12.102 and other rules - Forms = Application and Special
Fees, p. 494, 882

36.22.307 and other rules = Forms -~ Submittal Date of
Reports, p. 683, 931
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PUBLIC SERVICE REGULATION, Department of, Title 38

I-VII Charges Related to Utility Line Moves Associated
with Movement of Structures, p. 360, 1131, 1185

38.3.201 and other rules - Motor Carrier, Railroad and
Utility Fees, p. 950, 1129

REVENUE, Department of, Title 42

I Deduction of Windfall Profits Tax From Net
Proceeds, p. 1326, 242, 243, 505

I Deduction from Corporation License Tax for Sale of
Land to Beginning Farmers, p. 1796, 392

I Deduction from Individual Income Tax for Sale of

Land to Beginning Farmers, p. 1798, 391

42.12.129 Determination of Proximity to a Place of Worship or
School, p. 1653, 1914, 325

42.12.203 Inter-Quota Area Transfers of All-Beverage
Licenses, p. 1650, 1915, 326

42.12.321 and other rule - Special Permits, p. 1657, 1913,
325

42.27.102 and other rule - Gasoline Distributor's Bonds and

) Statements, p. 1343

42.27.211 Nonexemption from Gasoline Tax, p. 1341

42.28.105 and other rule -~ Special Fuel User Tax, p. 1348

42.28.301 and other rules - Special Fuel Permits, p. 1350

42.28.402 and other rules - Special Fuel Dealers, p. 1345

SECRETARY OF STATE, Title 44

I-VI Absentee Ballot Envelopes, p. 1660, 1802, 18, 394
1.2.217 Rule History Notes, p. 586, B8B83

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I Determination of When Food Stamp Eligibility
Begins, p. 1464
I-1v Participation of Rural Hospitals in the Medicaid

Program as Swing~Bed Facilities, p. 798, 996

46.2.201 and other rules - Overall Departmental Rules -
Definitions - Fair Hearings, p. 1358

46.5.116 Protective Services, Information System Operator,
p. 1525, 1838, 1108, 1412

46.5.501 and other rules - Procedure for Obtaining
Substitute Care Services - Eligibility Requirements
- Services Provided - Foster Care Maintenance
Payments, p. 1110, 1412

46.5.604 and other rules - Licenses - License Revocation and
Denial - Confidentiality of Records and
Information, p. 1364

46.5.612 and other rules - Licensing of Child Care Agencies,
p. 1804, 327

46.5.904 and other rules - Day Care For Children of
Recipients in Training or in Need of Protective
Services, p. 1355
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and other rules ~ Rehabilitative and Visual
Services, p. 296, 511

and other rules - Blind Vendors Program =
Certification - Transfetr and Termination - Vendor
Responsibilities - Set Aside Funds - Contracts with
Vending Companies - Vendor Rights and
Responsibilities, p. 691, 991

and other rules - Eligibility Requirements
Regarding AFDC Program, p. 1170, 1478

Food Stamp Program, p. 1713, 294, 1085

and other rules - Food Stamps, Determining
Eligibility For the Food Stamp Program - Reporting
Requirements - Determining Benefits - Certification
Periods, p. 687, 993

and other rule - Third Party Liability for Medical
Assistance, p. 1409

and other rules - Medical Assistance; Provider
Sanctions, p. 1404

Medically Needy Income Standards, p. 1916, 1933,
328, 998

and other rules - Low Income Energy Assistance
Program - Benefit Award Matrices - Income
Standards, p. 1113, 1481

and other rules ~ State General and Medical Relief
Agsistance, p. 1810, 802
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