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BEFORE THE DEPARTMENT OF ADMINISTR.ti.TION 
OF THE STATE OF ~lONTANA 

In the ~~tter of the adoption 
of rules relating to the 
recruitment and selection of 
employees by state agencies 

TO: hll Inte~ested Persons. 

NOTICE OF PUBLIC HEARING 
ON THE ADOPTION OF RULES 
RELATING TO THE RECRUITMENT 
AND SELECTION OF El~PLOYEES 

BY STATE AGENCIES 

1. On October 4, 1984, at 12:15 p.m., in Room 104, 
State Capitol Building, Helena, Montana, a public hearing 
will be held to consider the adoption c:C rules relating to 
the recruitment and selection of employees by state agencies. 

2. The proposed rules provide as follows: 

RULE I SHOR'l' TITLE (1) This policy may be cited as the 
recruitm~nt ana selection policy. 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 

RULE II POLICY AND OBJECTIVES (1) It is the policy of 
the State "oT-Montana to: 

(a) recruit, select, and promote employees on the basis 
of merit and job-related qualifications and without regard to 
race, color, religion, creed, political ideas, sex, age, 
marital status, physical or mental handicap, or national 
origin as provided in 49-3-201, MCA, except where marital 
status, age, sex, or physical or mental handicap is a bona 
fide occupational qualification reasonably necessary to the 
agency's operations. 

(b) provide qualified applicants with a reasonable 
opportunity to learn about, to apply for, and to be con­
sidered for positions when e~ternal recruitment is conducted. 

(2) Nothing in these rules is intended to preclude the 
use of rc"ruitment and selection procedures which assist in 
the achievement of affirmative action objectives. Compliance 
w~th these rules does not relieve an agency of its affirma­
tive action obligations or its obligations under other state 
or federal rules and regulations which govern recruitment 
and/or selection. 

(3) It is the objective of this policy to: 
(a) establish minimum standards for fair and consistent 

treatment of applicants and employees in recruitment, se­
lection and promotion. 

(b) ensure that recruitment, selection, and pron•otion 
activities are in compliance with: 

(i) the Uniform Guidelines on Employee Selection 
Procedures~9 CFR 1607; 

(ii) the Standards for a Merit Syitem of Personnel 
Administration, 5 CFR 900.601, as apphcab e; ana 

(iii) the veteran's and handicapped person's employment 
preference act, 39-30-101, et. seq., MCA, and the veteran's 
and handicapped person's preference policy AW1 2.21.1401, 
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et. seq., (also found at policy 3-0171, Montana Operations 
JV!anual, Volume III.) 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 

RULE III DEFINITIONS As used in this sub-chapter, the 
following defim.tions apply: (1) "Application supplement" 
means any questionnaire or other material requested in 
addition to the state application, form PD-25, for the 
purpose of evaluating an applicant 1 s job-related qualifica­
tions. 

(2) "Bona fide occupational qualification" means an 
exception to the prohibitions against discrimination which is 
allowed where the reasonable demands of a position require an 
age, physical or mental handicap, marital status, or sex 
distinction. "Reasonable demands" is to be strictly con­
strued, and the burden rests with an agency to demonstrate 
that the exemption should be granted, as provided in 
49-2-402, MCA. 

(3) "Continuous recruitment" means a procedure in which 
applications are solicited for a position or a class of 
positions on an on-going basis, regardless of whether a 
current vacancy exists. 

(4) "External recruitment" means the soliciting of 
applications from any interested persons including current 
employees. 

(5) "Internal recruitment" means the soliciting of 
applications which, at the discretion of the agency, is 
limited to current employees of the department, the division, 
or other appropriate internal unit or to employees in a 
reduction-in-force pool who have been laid off from the 
agency. 

(6) "Job analysis" means a study of a position to 
determine the major duties or tasks, their importance to the 
job and the knowledges, skills, and abilities required to 
perform them. 

(7) "Job-related" means criteria shown by a job analy­
sis to be directly related to a specific task or tasks in a 
job or to be directly related to a qualification necessary lo 
perform a specific task or tasks in a job. 

(8) "Performance test" means a test which evaluates an 
applicant 1 s knowledge, skill, ox· ability on a task very 
similar or identical to that required on the job, such as a 
typing test or driving test. 

and ( 9) "Qualifications" means know ledges, skills, 
abilities required to perform a job and the education and 
experience believed to lead to them. 

(a) Knowledge: a body of facts and information relat­
ing to a particular subject or subject area. Examples of 
knowledge include knowledge of law, accounting principles, 
laboratory procedures. 

(b) Skill: a present competence to perform a learned 
psychomotor act. Examples of skills include typing, operat­
ing a front-end loader, drafting. 
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(c) hbility: a present competence to perform a func­
tion, physical or mental. Examples of abilities include 
problem solving ability, spatial ability, visual acuity. 

(10) "Reference check" means an inquiry which: 
(a) relates to an applicant's possession of job-related 

qualifications; and 
(b) is made of persons able to evaluate the applicant's 

job-related qualifications, such as a former or current 
supervisor. 

( ll) "Structured interview" means a personal contact, 
either face-to-face or by phone, between an interviewer or 
panel of interviewers and the applicant for the purpose of 
evaluating the applicant's job-related qualificatior.s. The 
questions are developed in advance along with model answers 
and rating criteria and are administered in a standardized 
manner. 

( 12) "Temporary employee" means a person hired for a 
temporary position, as that term is defined in 2-18-101, 
MCA, or a pc,.rson not eligible to attair• permanent status who 
is hired for a permanent position for a period of time not to 
exceed 9 months. The term does not include a current employ­
ee regularly assigned to a permanent position who is tempo­
rarily reassigned or promoted. 

(13) "Work sample" means a product which results from an 
applicant's efforts and is representative of the applicant's 
level of competence in a specific area. A work sample may be 
requested at the time of application or may be produced 
during a performance exam. Examples include a brochure or i'. 
computer program prepared by the applicant outside the 
selection process or a budget prepared as part of a written 
exercise. 

(14) "Written test" means a paper-and-pencil exam which 
evaluates job-related qualifications and may include, but is 
not limited to, true or false, multipl~ choice, 
fill-in-the-blank or essay items. 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 

RULE IV EXTERNAL RECRUITMENT ( l) 
nouncement will be sent to the job service 
and seasonal position which is opened to 
went. 

The vacancy an­
for each permanent 
external recruit-

(2) Vacancy announr:ements for temporary positions as 
defined in 2-18-101, HCA, may be sc.nt to the job service o.t 
the agency's discretion. 

(3) When an agency fills il permanent position on a 
temporary basis, vacancy announcements may be sent to the job 
service at the agency's discretion. 

(4) Positions filled by participants in on-the-job 
training, work experience or other programs conducted under 
federally aulhori~ed employmenl or training programs do not 
require posting with the job service. 
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( 5) Vacanc;; announc>cmeonts may t>E! c1 · stributed to other 
recruitment "ources in addi ticn to t.he job service in a 
manner consistent with agency policy. 

( 6) An agency PHY r·estrict external rf!crui tment ad­
vertising, including posting at the job service, to a geo­
g~aphic area; however, all proper:.y complet,;d applications 
received by the closing ao.te must be considered, regardless 
of whether the applico.nt resides ~ithin that geographic area. 

(7) External vacancy announcAments wili be posted for a 
period of time consistent wi~h agency policy Lnd for a period 
ot no less than 5 working days. When determining the closing 
date of a job vacancy announcement, the ager.cy shall: 

(a) add 2 calendar c'a .. s for t.ransmitt:n.l of the job 
vacancy announcement when recrni tillg through the local job 
service and, 

(b) add 4 calendar days for trnnsr- it tal of the job 
vacancy announcement when recruiting beyond the local area. 

(Auth, 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 

RULE V EXTERNAL VACANCY ANNOUNCEMENTS ( 1) All ex­
ternal vacancy announcements will be printed on the form 
prescribed by the personnel division, department of adminis­
tration and will contain at least the following minimum 
information. Additional information may be included at the 
agency's discretion. 

(a) Job title, The working title should be used in 
addition to the classification title when it is more descrip-
tive. 

{b) Location of the job. Specif~ the geographic 
location as well as the agency work unit. 

(c) Position number(s). 
(d) A description of the essential duties obtained from 

a current job analysis, and not copied directly from a class 
specification. 

(e) A 6escription of the qualifications required to 
perforr.t the essential duties of the job obtained from a 
current job analysis and not copied directly from the class 
specification. 

(f) Requirements such ~s licenses, shift work, travel, 
unusual working conditions, etc. 

(g) The selection procedures t.o be used to evaluate 
qualifications. Such procedures may include, but are not 
limited to, an evaluation of the application and application 
supplement, work samples, performance exams, written exams, 
structured interviews, reference checks, and the probationary 
period. 

(h) Entrance salary and grade level as provided in the 
pay plan rules, policy 3-0505 (copies available from the 
department of administration, personnel division). 

(i) Closing date. The closing date shall be that date 
by which application materials must be received at any job 
service office participating in ~ecruitment or at the agency 
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for those agencies which accept materials directly from 
applicants, as well as from job service. 

(j) The place(s) designated for receipt of applica­
tions. 

(k) A list of all required application materials and 
forms. 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 

PULE VI INTERNAL RECRUITMENT ( 1) An agency may use 
internal recruitment. · 

I 2) Temporary employees may not be considered in the 
applicant pool when internal recruitment is conducted. 

(3) Internal vacancy announcements shall be posted 
according to agency policy. It is recommended that internal 
•racancy announcements contain information similar to that 
required in rule V. 

{Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 

RULE 
49-3 201, 

VII 
HCA, 

tivcs to ensure 
free from bias. 

NONDISCRIMINATION (1) As provided in 
each agency shall promulgate written dirac­
that the recruitment and selection process is 

(2) Each agency shall maintain records or other infor­
mation which will disclose the impact its recruitment, tests, 
or other selection procedures have upon employment oppor­
tunities of persons by race, sex, ethnic group, and age. 
Records shall be maintained for a period of time consistent 
with the employee record keeping policy AR~ 2.21.~601, et. 
sen., (also found at policy 3-0110, Montana Operations Manual, 
Volume IlL) 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 

RULE VIII JOB ANALYSIS (1) Each selection procedure 
must be based on a job analysis. 

( :<:) The minimum requirement for a job analysis is a 
current position description. 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, HCA) 

RULE IX DESIGN OF SELECTION PROCEDURES (1) An agency 
may use any selection procedure or colribination of procedures 
which meets its needs so long as any procedure used is based 
on information obtained from the job analysis. 

(2) Selection procedures shall be developed by persons 
familiar with the position. 

(3) Selection procedures shall be developed in advance 
of any review of applicant qualifications. 

(4) Selection procedures shall have written criteria 
against which applicant performance can be evaluated. 

(5) Provision shall be made for periodic update and 
review of selection procedures. 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 
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RULE X ADMINISTRATION OF SELECTION PROCEDURES (1) All 
applicants remain~ng at each step ~n the selection process 
shall be treated consistently with regard to: 

(a) content of the procedure applied; 
(b) sequence of procedures; 
(c) persons involved in administering the process; 
(d) the maximum amount of time allotted wherever timed 

procedures are used, 
(2) Consistent treatment does not mean identical 

treatment. 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 

RULE XI EVALUATION OF QUALIFICATIONS (1) Persons in­
volved in evaluating applicant's qualifications shall be 
individuals who are knowledgeable about the position being 
filled or other individuals who have been provided with 
specific selection criteria based on a job analysis prepared 
by individuals who are knowledgeable about the position being 
filled. Examples may include, the incumbent, the incumbent's 
supervisors, persons in the same class who have similar or 
identical duties, and the personnel officer. 

(2) Whenever an agency requests the job service to 
screen applicants 1 the agency must provide the job service 
with information to make the judgments required. 

(3) Evaluation techniques should permit an applicant to 
be compared against the requirements for the job as well as 
relative to the applicant pool. 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 

RULE XII INTENTIONAL !liSREERESENTATION ( 1) Where an 
applicant has made intentional m~srepresentation during the 
application process, the applicant may be excluded from 
further employment consideration with the State of Montana or 
may be removed from appointment. 

(2) Applicants shall be notified that willful misstate­
ments of qualification may exclude them from further consid­
eration with the State of Montana or removal from appoint­
ment. 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 

RULE XIII NOTIFICATION OF APPLICANTS (1) As provided 
in ARM 2.21.1428, an applicant claiming an employment 
preference shall be given a written notice of the hiring 
decision. The agency shall maintain a record of which appli­
cants were notified and the date the notification was sent in 
accordance with ARM 2.21.1428. 

(Auth, 39-30-106, MCA; Imp. 39-30-206 and 39-30-207, MCA) 
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RULE XIV DOCGMENTATION ( 1) The following materials 
shall be included among the documentation for each permanent 
or seasonal selection: 

(a) the position description; 
(b) a copy of the vacancy or posting announcement; 
(c) a copy of newspaper or journal advertising, if any, 

and a list of all recruitment sources used; 
(d) all applications, application supplement, and any 

other materials received or reviewed in the selection pro-
cess; 

(e) a copy of all selection procedures and any criteria 
used to evaluate performance. 

(f) any written evaluations; 
(g) the names and titles of any persons who participat­

ed in the design or administration of the selection proce­
dures; 

(h) records or other information regarding the impact 
of the procP.dUres on the employment opportunities of protect­
ed classes. 

(i) correspondence with applicants. 
( 2) The i terns mentioned in subsection ( 1) (a) through 

(i) must be retained for 2 years. 

(Auth. 2-18-102 1 MCA; Imp. 2-18-102 and 49-3-201, MCA) 

RULE XV ACCESS TO SELECTION MATERIAL (1) The amount 
of detail which an agency chooses to release regarding rating 
questions and criteria will depend on agency policy, antic­
ipated need to reuse the materials, and resources available 
to develop new materials. 

( 2) Each applicant shall, upon request, be given an 
explanation of the specific job-related reasons that the 
applicant was not hired for the position. 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, 11CA) 

RULE XVI CONFIDENTIALITY (1) All application and 
selection materials shall be confidential. 

(2) lin agency sh<>.ll not release personal information 
relating to any applicant to any person not involved in 
administering the hiring process. Materials relating to 
selection decisi<ms may be released by the agency to other 
parties upon the receipt of a properly executed administra­
tive or judicial order. 

(3) An agency may release general information about the 
successful applicant's qualifications upon request. 

(1\uth. 2-18-102, MCA; Imp. 2-l8-102 and 49-3-201, MCA) 

RULE XVII CLOSING ( 1) Provisions 0f this policy not 
required by sta.tute shall be followed unless they conflict 
with negotiated 1ebor contracts which will take precedence to 
the exten~ upplicabl~. 

(Auth. 2-18-102, MCA; Imp. 2-18-102 and 49-3-201, MCA) 
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3. ThP rules are propos&d to he adopted in response to 
1·equest frorn the Personnel Polley Network, i1 rJrcup made up of 
executive branch personnel officers ar.cl. ::1~c.m :t.-·er sor~s with the 
responsibility to recruit '-'nd select s"" tc <=mployees, to 
establish minimum requirements for fair and cm.sistent 
treatment of applicants and employees in rr:crui tment, se­
lection, and promotion H• c:ccordance \vi tb applic<:>.ble state 
and federal law and regulation. 

4. The rules are proposed to beo adc·ptcd to assist 
state agencies in the development of uniform recruitment and 
selection practic:<:'s. The prou.oss of hiring ond promoting 
employees has becom;, incre<1singly complex as evidenced by the 
adoption of the Uniform Guidelines on E:nplo:l~ Selection 
Proced~f~~. 29 CFR 1607 and the passage of the Veteran's and 
Handicapp0d Person's Preference Act, while at the same time, 
applicants have Lecome more litigiouE, 

Additionally, the Governn,ent<>l Code of Fair Practices, 
49-3-201, HCA, requires that "State ar'd local government 
officials and supervisory personnel shall recruit, appoint, 
assign, train, evci:uate, and promote personnel on the basis 
of merit and qualificati<•I•>-' without regard to race, color, 
religion, creed, political ideas, sex, age, n1orital status, 
physical or mental handicap, or national origin" and that all 
2'=ate governments shall "promulgate ••ritten directives to 
carry out this policy an& to guarantee equal employment 
opportunities at all levels of state and local governments." 
The Department of Administration believes these rules wi 11 
assist in its designated function to "insure that the entire 
examination process, including appraisa) of qualifications is 
free from bias." 

The Department of Administration is also required by 
2-18-102, MCA to "foster and develop programs for the re­
cruitment and selection of capable persons for permanent, 
season!".l, temporary, and other types of positions ••. " These 
rules will help insure uniformity and consistency of practice 
among state agencies. 

Since the Merit System Council's authority to write 
rules has been found unconstitutiona: and the Merit System 
Rules have been repealed, these rules will provide a part of 
the system of personnel administration in compliance with the 
Standards for a Merit System of Personnel AdministratiCi"il;"" 
5 CFR 960.601, under which the Chief Executbe has certified 
that the State of Montana operates. 

5. Interested parties may submit their data, view or 
arguments concerning the proposed adoption of rules in 
writing to: 

Dennis M. Taylor, Administrator 
State Personnel Division 
Department of Administration 
Room 130, ~ii tchell Building 
Helena, Montana 59620 

no later than October 12, 1984. 
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· 6. M~rk Cress, Chief, Employee ~elations Bureau, State 
Personnel Division, Department of Administration, Mitchell 
3ui1cing, He lend, Montana ~9620, has been designated to 
prsside over an6 conduct the hearing. 

7. The authority of the agenc:; to adopt these rules is 
based on 2-18-102, l~CA, and the rules implement 2-18-102 and 
49-3-201, ~1CA. 

Morr~s L. Brusett, Director 
Department of Administration 

Certified to the Secretary of State, September 4, 1984. 

MAR Notice No. 2-2-137 17-9/13/84 



-1208-

STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF PHARMACY 

In the matter of the proposed 
amendments of 8.40.404 con­
cerning the fee schedule, and 
8.40.1215 concerning addi­
tions, deletions, & re­
scheduling of dangerous drugs 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENTS 
OF 8.40.404 FEE SCHEDULE AND 
8.40.1215 ADDITIONS, DELE­
TIONS, & RESCHEDULING OF 
DANGEROUS DRUGS 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 13, 1984, the Board of Pharmacy proposes 
to amend the above-stated rules. 

2. The amendment of 8.40.404 will read as follows: (new 
matter underlined, deleted matter interlined) 

11 8.40.404 FEE SCHEDULE 
(1) 
(10) Copies of documents ~s~ee 15.00 
(11) 
( 12) Al!>l!>iH,eae!i:e!!. Ee!! eExamination fee ;t;.., 99 100. 00" 
Auth: 37-l-134, 37-7-201, MCA Imp:- 37-1-134, 37-7-

302, MCA 

3. The amendment is proposed to increase fees for copies 
of documents and examination fees commensurate with the costs. 
Additional fee for copies is to cover the cost of supplemental 
pages of statute and rule book. The increase in exam fees is 
due to the increase in board cost of the national exams. 

4. The proposed amendment of 8.40.1215 will add a new 
subsection ( 5) (a) ( i), ( ii), (b) ( i), and will renumber (a) as 
(c) and will read as follows: (new matter underlined, deleted 
matter interlined) 

11 8.40.1215 ADDITIONS, DELETIONS, & RESCHEDULING OF 
DANGEROUS DRUGS (1) ... 

(5) •.. 
(a) Schedule I 
(i) alfentanil under section 50-32-222 (1), MCA, opiates 
(ii) sufentanil listed in section 50-32-222 (1) (rr), 

MCA, is rescheduled to Schedule II as listed below. 
(b) Schedule II 
(i) sufentanil under section 50-32-224 (2), opiates 
fat 1£1 Schedule V. 
(i) ... 
Auth: 37-32-103, MCA Imp: 50-32-103, 222, 224, MCA 

5. Alfentanil is added to Schedule I in the list of 
dangerous drugs. It is judged as having a high potential for 
abuse, and the drug has no currently accepted medical use in 
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treatment in the United States. Alfentanil was added to 
Schedule I by the U.S. Department of Justice, Drug Enforcement 
Administration. 

Sufentanil is rescheduled from Schedule I to Schedule II. 
It has currently accepted medical use in treatment in the 
United States, but is judged to have a high potential for 
abuse and thus is placed in Schedule II. Sufentanil was 
rescheduled to Schedule II by the U.S. Department of Justice, 
Drug Enforcement Administration. 

6. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Pharmacy, 1424 9th Avenue, Helena, Montana, 59620-
0407, no later than October 11, 1984. 

7. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Pharmacy, 1424 9th Avenue, 
Helena, Montana, 59620-0407, no later than October 11, 1984. 

6. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 

BOARD OF PHARMACY 
D. WAYNE BOLLINGER, R.Ph., 
PRESIDENT 

Certified to the Secretary of State, September 4, 1984. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF RADIOLOGIC TECHNOLOGISTS 

In the matter of the proposed 
amendments of 8.56.402 con­
cerning applications, 8.56. 
408 concerning duplicate or 
lost licenses, 8.56.410 con­
cerning complaint process; 
proposed transfer to a new 
sub-chapter and amendment of 
8. 56.412 co:1cerning temporary 
permits; proposed repeal of 
rules 8.56.401 concerning de­
finitions, 8.56.405 concern­
~ng permit examinations, 
8.56.406 concerning permits; 
and proposed adoption of new 
rules under a new sub-chapter 
for permits - rules concerning 
definition of a regional hard­
~hip, permit application under 
section 37-14-306 (1), MCA, 
permit restrictions, interpre­
tive rules setting requirements 
for approval of physicians 
specializing in radiology, 
and verification of evidence 
that the temporary permit 
applicant can perform x-ray 
examinations without endanger­
ing the public health and 
safety and adoption of a new 
sub-chapter for unethical 
conduct 

TO: All Interested Persons. 

NOTlC:E OF PUBLIC HEARING ON 
PFOPOSED AMENDMENTS OF 8.56 
402 APPLICATIONS, 8.56.408 
DUPLICATE OR LOST LICENSES, 8. 
56.410 COMPLAINT PROCESS; PRO­
POSED TRANSFER AND AMENDMENT OF 
8.56.412 TEMPORARY PERMITS; 
?ROPOSED REPEAL OF 8.56.401 
DEFINITIONS, 8.56.405 PERMIT 
EXPY.INATIONS, 8.56.406 PERMITS, 
AND PROPOSED ADOPTION OF NEW 
RULES UNDER A NEW SUB-CHAPTER 
FOR PERMITS, RULES CONCERNING 
A DEFINITION OF REGIONAL HARD­
SHIP, PERMIT APPLICATIONS UNDER 
SECTION 37-14-306 (1), MCA, 
PERMIT RESTRICTIONS, INTER­
PRETIVE RULES SETTING RE­
QUIREMENTS FOR APPROVAL OF 
PHYSICIANS SPECIALIZING IN 
RADIOLOGY, AND VERIFICATION 
OF EVIDENCE THAT THE TEMPORARY 
PERMIT APPLICANT CAN PERFORM 
X-RAY EXAMINATIONS WITHOUT 
ENDANGERING THE PUBLIC HEALTH 
AND SAFETY; AND ADOPTION OF 
A NEW SUB-CHAPTER FOR UNETHICAL 
CONDUCT 

1. On Thur5day, October 4, 1984, at 10:00 a.m., a public 
hearing will be held in the downstairs conference room of the 
Department of Commerce Building, 1430 9th Avenue, Helena, 
Montana to consider the proposed amendment, transfer, repeal, 
and adoption of the above-stated rules. 

2. The proposed amendment of rule 8.56.402 will read as 
follows: (new matter underlined, deleted matter interlined) 

"8.56.402 APPLICATIONS (1) All applications for 
licensure or permit shall be made on printed forms provided by 
the board office. Completed applications shall be examined 
for compliance with the board rules. 

fa7 The information requirements which appear on the 
application form generally includes 7 applicant's educational 
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history, work experience, and verification of license or 
permits in other states. 

tat ~he aea~a ~ay, i~ ~~e a~ee~e~~e~, ~e~~~~e 
sta~e~e~~e ei ~eed ~e~a± eha~aete~ a~a ~eie~e~eee f~em a±± ef 
the a~~±~ea~t!e ~iaees ef em~±ey~eHt~ 

(2) ~he aea~a f~~~he~ ~e~~~ree ~~a~ aAll applications 
for a license shall be submitted to the board office with 
copies of the following documents: 

(a) copy of board approved 24-month x-ray course 
certificate; 

(b) copy of current A.R.R.T. wallet card; 
(c) three names and addresses of persons who can attest 

to the applicant's good moral character; 
(d) original certificate fee; and 
{e) renewal license fee (based on biennial renewals) 
f67 ~he aea~a £~~~he~ re~~~~es ~he~ a±± a~~±~eat~e~e 

fer a ~erm~t eha±± ~e e~~m~ttes te the aeara e££~ee wi~h 
ee~~ee e£ the fe±±ewi~• dee~meH~e~ 

fat ee~y e£ ~ea~d a~~reved ~4 he~re ~-ray ee~ree eerti£­
;,ee.>Ee-:-

fat ~hree ~e.mee e.~d addreeeee e£ ~e~eeae w~e ee.~ attee~ 
te the a~~±~ee.~~!e ~eed mere.± eha~aeter7 

fet iette~ £re~ a ~hyeieia~ er ed~~~~etrater etat~~. 
>Ehat the e~pitea~>E ~e em~±eye87 e~d hae at ±eaet 6 me~the 
~~eet~eai ex~er~eftee t~ the H-~ay ~~efeeeteH-:-

fdt exem~aetieH fee, a~d 
tet ert~~Hai ~e~~it fee. 
f4t ill All applications and related data will be kept 

in permanent files and maintained by the board office. 
f6t i!l At any time within one year after date of 

notice of action by the board, a written request may be made 
for reconsideration of an application. After one year has 
expired from the date the application is received by the 
board, a new application must be submitted." 

Auth: 37-1-131 (1), 37-14-202, MCA Imp: 37-14-302, 
MCA 

3. The board is proposing the amendment to delete (l)(b) 
as it is in part a duplication of subsection (2)(c). The 
deletion of subsection (3) is in compliance with the attorney 
general's ruling, (40 Op. Atty. Gen. 50), dated May 5, 1984, 
declaring that portion of the rule invalid. 

4. The proposed amendment of 8.56.408 will read as 
follows: (new matter underlined, deleted matter interlined) 

11 8.56.408 DUPLICATE OF LOST LICENSES (1) A registrant 
requesting a replacement certificate of registration, shall 
file with his request a sworn affidavit stating the reason for 
his request. A fee ef $~;~ee shall be charged for a 
replacement certificate. 
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(2) A fee o~ $a§~ee shall be charged for duplicate or 
lost license or permit. Such requests shall be in written 
form stating the reason for issuance of a duplicate license or 
permit." 

Auth: 37-14-202, MCA Imp: 37-14-309, MCA 

5. The amendment is proposed to delete the reference to 
the fee amount, as it is covered in the fee schedule. 
Currently when the fee is changed, it requires a change to 
this rule as well. The amendment will eliminate the necessity 
of changing two rules whenever the fee is changed. 

6. The proposed amendment of 8.56.410 will read as 
follows: (new matter underlined, deleted matter interlined) 

"8.56.410 COMPLAINT PROCESS (1) Anyone wishing to 
enter a complaint against a paa~ele~~e ~eeAftele~~e~ licensee 
or permit holder sftall ~ do so to the board on forms 
provided by the department. The complainant may also provide 
a copy of the complaint to the radiologic technologist in 
question. 

(2) " 
Auth: 37-14-202, MCA IMP: 37-14-321, MCA 

7. The amendment is proposed to clarify that the 
complaint process applies to both licensees (radiologic 
technologists) and permit holders. 

8. The proposed transfer of rule 8.56.412 will transfer 
the rule from Sub-Chapter 4 to Sub-Chapter 6, a new sub­
chapter containing permit rules. The rule is also being 
amended as follows: (new matter underlined, deleted matter 
interlined) 

"8.56.412 TEMPORARY PERMITS (1) Any person applying 
for a temporary permit must file with the board office an 
application, which shall include: 

(a) a letter from the administrator stating the regional 
hardship or emergency condition which exists in the area; 

(b) a letter from the applicant stating the total number 
of x-rays which the department has taken in the past month and 
the total number of x-rays which the applicant assisted on; 

(c) a le~~ep ~Pem ~fte a~~i~eaftt s~a~~a~ Wft~ fte eP efte 
at ~A~s t~me ~e fte~ able te ~ake tfte eMam~fta~~eft sfta be ~ss~ea 
a pepm!,'l:.,- efta 

tat a non-refundable tempora~·y permit fee. 
(2) The entire board shall review the application and 

information submitted before voting on the issuance of the 
temporary permit. 

(3) If the board should deny the issuance of the 
temporary permit, the board shall write to the administrator 
stating the reason why the request was rejected." 

Auth: 37-14-202, MCA Imp: 37-14-306 (3), MCA 
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9. The amendment is proposed to delete the reference to 
the examination per the attorney general's opinion. The 
transfer will place all permit rules under one sub-chapter 
making it easier for the user to locate information relative 
to permits. 

10. Rule 8.56.401 is proposed to be deleted in its 
entirety. Full text of the rule is located at page 8-1561, 
Administrative Rules of Montana. Auth: 37-14-202; Imp: 37-14-202 

11. The rule is proposed to be repealed in that 
subsection (1) exceeds the statutory definition of a 
radiologic technologist, subsection (2) relates to the permit 
rules, which the attorney general declared invalid. 

12. Rule 8.56.403 is proposed to be repealed in its 
entirety. Full text of the rule is located at p~ge 8-1562, 
Administrative Rules of Montana. Auth: 37-14-202, Impr 37-14-304 

13. The rule is redundant as it is covered by the 
statute, section 37-14-304, MCA. 

14. Rule 8.56.405 and 8.56.406 are proposed to be 
repealed in their entirety. Full text of the two rules is 
located at page 8-1562 and 8-1563, Administrative Rules of 
Montana, Auth· 37-14-202, MCA, 

15. These two rules are two of the permit rules declared 
invalid by the attorney general's opinion dated May 3, 1984. 

16. The new rules under sub-chapter 6 will read as 
follows: 

I. "DEFINITIONS ( 1) Regional hardship is defined as 
a case when there is no other facility in the area manned by a 
qualified radiologic technologist, radiologist, or permit 
holder." 

Auth: 37-14-202, MCA Imp: 37-14-306 (3), MCA 

I I. "PERMIT APPLICATIONS AS PER SECTION 37-14-306 ( 1), 

(1) Applications for a permit under section 37-14-306 
(1), MCA, must be submitted to the board office together with 
copies of the following documents: 

(a) A statement from a board approved physician, 
specializing in radiology, that the applicant is capable of 
performing high-quality x-ray examinations without endangering 
the public health and safety. The statement must also specify 
those areas in which the applicant can safely perform x-ray 
examinations. 

(b) original permit fee." 
Auth: 37-1-131 (1), 37-14-202, MCA Imp: 37-14-306 

(1), MCA 

III. "REQUIREMENTS FOR APPROVAL OF PHYSICIAN 
SPECIALIZING IN RADIOLOGY (1) The physician specializing in 
radiology to be approved by the board under section 37-14-306 
(1), MCA, must: 
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(a) be licensed o practice as a physician in the state 
of Moncana and special ze in radiology; 

(b) have no lega or disciplinary actions against him 
which relate to the propriety of the physician's profession or 
h:s fitness co pract~ce the profession; 

(c) submit an outline cf his criteria for determining 
the permit applicant's knov1ledge and experience in the 
following areas: radiation protection and radiobiology, x-ray 
physics, anacomy, physiology, positioning, radiographic 
technique, darkroom procedures, and film critique." 

Auth: 37-14-202, MCA Imp: 37-14-305 (1), MCA 
This rule is advisory only 1 but mqy be a correct inter~retation 
of the law 1 Ch. 637 L. 1983. 

IV. 'VERIFICATION OF ADEQUATE EVIDENCE T::IAT THE 
TE~JPORARY PERMIT APPLICANT CAN PERFORM X-Rl'.Y EXA~1INATIONS 
WITHOUT ENDANGERING THE PUBLIC (1) Adequate evidence that 
the person is capable of performing high quality x-ray 
examinations without danger to the public health and safety 
will be evidence of knowledge in the following areas: 
radiation protection and radiobiology, x-ray physics, anatomy, 
physiology, positioning, radiographic technique, darkroom 
procedures, and film critique. Verification of adequate 
knowledge will be successful answers to questions relating to 
those areas through an oral or written examination conducted 
by the board." 

Auth; 37-14-202, MCA Imp; 37-14-306 (3), MCA 
This rule is advisory only, but May be a correct internretation 
of the law, Ch, 637, L. 1983. 

V. "PERMIT RESTRICTIONS (1) A permit holder shall be 
excluded from all portions of special procedures where 
injectable contrast media is used." 

Auth 37-14-202, MCA Imp: 37-14-301 (3), MCA 

17. Rule I. is proposed to define regional hardship. 
currently there is confusion as to what consists of a regional 
hardship. The definition should eliminate that confusion. 

Rule II. is proposed to clarify what is required for a 
permit under section 37-14-306 (1), MCA in view of the recent 
attorney general's opinion. 

Rule III. is an interpretive rule to outline what the 
board expects to use as criteria for determining how to 
approve those physicians specializing in radiology who will be 
verifying that individuals can perform high quahty x-rays 
without endangering the public health and safety. 

Rule IV. is an interpretive rule to outline the 
guidelines the board expects to use in determining whether 
adequate evidence exists that an individual applying under 
section 37-14-306 (3), MCA can perform high-quality x-rays 
without endangering the public health and safety. 

Rule V. prohibits permit holders from all portions of 
special procedures where injectable contrast media is used. 
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The danger involved is such that the board feels the 
procedures should be limited to fully educated radiologic 
technologiscs. 

18. The new sub-chapter 8 will contain rules concerning 
unethical conduct. At this time only one rule is proposed, 
which will read as follows: 

VI. UNETHICAL CONDUCT For the purposes of implementing 
section 37-14-321, MCA, "unethical conduct" is defined by this 
board to include but not be limited to, the following: 

(1} an act or acts commi1;ted by a licensee or permit 
holder which physically or mentally endangers any persons 
receiving the services of said licensee or permit holder. 

(2} discrimination against a patient on the basis of 
age, sex, race, creed, social or economic status, handicap, 
personal attributes or the nature of health problema; 

(3} unnecessary radiation exposure to patient and 
public; 

(4) release of confidential patient information without 
permission; 

(5) lack of respect for patient dignity and/or privacy; 
(6} sexual harassment; 
(7} alteration of patient records; 
(8) withholding information relative to radiologic 

diagnosis or patient management from any individual authorized 
to have access to such information; 

(9) performing radiologic procedures outside the scope 
of the license or permit; 

(10} being impaired by the influence of alcohol or drugs 
while performing radiologic duties authorized by the licenae 
or permit; 

(11) failing to report to the board any unethical 
conduct or illegal activities he or she may be aware of in the 
field of radiologic technology." 

Auth: 37-14-202, MCA Imp: 37-14-321 (4), MCA 

19. The board is proposing the rule to define unethical 
conduct per section 37-14-321 (4), MCA. 

20. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Board of Radiologic Technologists, 1424 9th Avenue, Helena, 
Montana 59620-0407, no later than October 11, 1984. 

21. Geoffrey L. Bra~ier, Attorney, Helena, Montana will 
preside over and conduct the hearing. 

Certified to the Secretary of 
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BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of Rules 36.7.101 through 
36,7,803 and the adoption of 
rules pertaining to 
administration of the Montana 
Major Facility Siting Act, 
long-range plans, waivers, 
notice of intent to file an 
application,application 
requirements, decision 
standards, centerlines, 
amendments, and monitoring, 

TO: All Interested Persons 

NOTICE OF PUBLIC BEARINGS 
ON THE PROPOSED REPEAL 
OF RULES 36.7.101 THROUGH 
36.7.803 AND THE ADOPTION 
OF RULES PERTAINING TO 
ADMINISTRATION OF THE 
MONTANA MAJOR FACILITY 
SITING ACT, LONG-RANGE 
PLANS, WAIVERS, NOTICE OF 
INTENT TO FILE AN 
APPLICATION, APPLICATION 
REQUIREMENTS, DECISION 
STANDARDS, CENTERLINES, 
AMENDMENTS, AND 
MONITORING. 

1. On October 9 and 11, 1984, public hearings will be held 
to consider the repeal of Rules 36.7.101 through 36.7. 803 and 
the adoption of rules pertaining to administration of the 
Montana Major Facility Siting Act, long-range plans, waivers, 
notice of intent to file an application, application 
requirements, decision standards, centerlines, amendments, and 
monitoring. The public hearings will be held as follows; 

A. October 9. 1984, at 2:00 p.m. and 7:00 p.m., in the 
Auditorium of the Social and Rehabilitation Services 
Building, 111 sanders, Helena, Montana. 

B. October 11. 1984, at 2:00 p.m. and 7:00 p.m., in 
Library 148, Eastern Montana College, 1500 North 30th, 
Billings, Montana. 

2. The proposed rules will replace 36.7.101 through 
36.7,803, Administrative Rules of Montana. 

3. The proposed new rules provide as follows: 

RULE I DEFINITIONS Unless the context requires and 
clearly states otherwise, in these rules; 

(1) "Act• means the Montana Major Facility Siting Act, 
Title 75, Chapter 20, MCA. 

(2) "Alternative technological component" means any 
alternate design for a process area or component of an energy 
generation or conversion facility, including, but not limited 
to, cooling systems, fuel handling or transport systems, 
pollution control systems, coal combustion, and heat transfer 
systems. 

17-9/13/84 MAR Notice No. 36-45 



-1217-

{3) "Alternative transmission technology" means any 
alternate design for a transmission facility including, but not 
1 imited to, underground construction, alternative vel tage or 
conductor sizes, direct cur rent transmission, and alternative 
circuit design or deployment. 

(4) "Applicant" means a person filing an application with 
the department and any other entities that will jointly own, 
operate, market, and/or use the output or services of the 
facility applied for in the application. 

(5) "Application• means an application to the department 
for a certificate of environmental compatibility and public 
need under 75-20-211, MCA. 

(6) "Assistance• means public support or subsidies 
including, but not limited to, tax credits, accelerated 
depreciation, loan guarantees, low interest loans, price 
supports and price guarantees. 

(7) "Associated facilities" is defined in 75-20-104(3), 
MCA. 

(8) "Area of concern" means a geographic area or location 
specified in Rule LXVIII and Rule LXXXV where construction or 
operation of a facility will likely damage the significant 
environmental values peculiar to the area or where 
environmental constraints may pose siting or construction 
problems, but where formal public recognition or designation 
has not been granted. 

(9) "Baseline data" means detailed information which 
describes the existing natural, physical, cultural, social, and 
economic environment. 

(10) "Baseline study" means a detailed analysis of 
alternative sites or alternative routes and impact zones for 
purposes of impact assessment and comparison and selection of a 
preferred site or preferred route. 

Clll "Board" means the board of natural resources and 
conservation. 

( 12> "Board of health" mear.s the board of health and 
environmental sciences. 

(13) "Block load" means the load of an energy consumer 
whose individual demand is 5 percent or more of the applicant's 
peak demand on a linear facility or the load of any other 
customer that an applicant serves under a specific contractual 
agreement rather than under a general rate category. 

(14) "Candidate siting area" means a geographic a~ea 
selected pursuant to Rule LXXIII that is located within an 
economically feasible siting area and is suitable for locating 
an energy generation or conversion facility. 

(15) •centerline• means: 
lal "Alternative centerline" means a nonsurveyed possible 

location for a linear facility which is determined following 
the granting of a certificate for the approved route; 

(b) "Approved centerline" means the precise location for a 
linear facility that is approved by the beard. 
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(16) "Centerline evaluation" means an analysis to 
determine the location of the centerline of a linear facility 
within the approved route. 

117) "Certificate holder" means an applicant that has been 
granted a certificate by the board. 

(18) "Competitive utility" means a utility that has 
neither a legally protected service area nor a utility mandate 
to serve all demands for lbe energy form to be produced by a 
proposed facility. 

(19) "Corridor" means: 
(a) "Approved corridor" means an area of land of a width 

specified by the board that is genE-rally suitable for siting a 
linear associated facility. 

(b) "Study corridor" means a geographical area of variable 
width within the study area that is potentially suitable for 
siting a linear facility as determined by the reconnaissance 
and that contains one or more study routes. 

(20) "Curtailable load" means an energy load that may be 
interrupted by a utility under contractual arrangement with a 
customer. 

( 21) "Decommission" means to permanently remove a facility 
from service, including any physical changes such as 
dismantling the facility at the end of its useful life and 
reclaiming the site or route. 

(22) "Demand" means the quantity of energy that customers 
would be willing to purchase in a specific time period under 
given assumptions about the price of the energy and other 
economic factors. 

C23l "Department" means the department of natural 
resources and conservation. 

(24) "Department of health" means the department of health 
and environmental sciences. 

(25) "Direct unit costs• means the annual costs of 
operating a facility including am or tiz ed capital costs, taxes, 
operating, maintenance, administrative, fuel and other variable 
costs of production, divided by the annual output of the 
facility. Direct unit costs are not adjusted for assistance. 

(26) "Economically feasible siting area • means a 
geographic area where a facility could be located with a 
resulting levelized delivered cost of energy that is no more 
than thirty (30) percent higher than the lowest levelized 
delivered cost location for the facility. 

(27) "End-use" means the ultimate use of energy including, 
but not limited to, such categories as space heating, water 
heating, electric motors, and process heat. 

(28J "Energy conservation" means reducing the amount of 
energy required to accomplish a given quantity of work through 
increases in efficiency in energy use, production or 
distribution. 

(29) "Energy demand" means the demand by customers for 
kilowatt hours of electricity, thousand cubic feet of gas or 
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other quantities of energy, in a specific time period. 
(30) "Energy resource" means a resource that can be 

converted into energy for ultimate end-use, either directly or 
by intermediate conversion into electricity, synthetic gas or 
synthetic liquid hydrocarbons. Energy resources include, but 
are not limited to, coal, natural gas, liquid hydrocarbons, 
nuclear, geothermal resources, wind, solar, biomass and falling 
water, 

C3ll "Energy technology" means a technology for converting 
an energy resource into the energy form to be produced by a 
proposed facility. 

(32) "Exclusion area" means a geographic area specified in 
Rule LXVI and Rule LXXXIII legally designated for its 
environmental values and having legally defined boundaries 
wherein facility construction or operation is prohibited, 
excepting those portions of the area where permission to site a 
facility has been obtained from the legislative or 
administrative unit of government with direct authority over 
the area. 

(33) "Facility" is defined in 75-20-104(10), MCA. 
(34l "Impact zone" means the geographic area associated 

with a facility or associated facilities that would likely be 
affected by its construction, operation, maintenance or 
decommissioning at the preferred and reasonable alternative 
locations. 

(35) "Inputs" means the basic resources, including 
materials, equipment, and labor required to construct and 
operate a facility. 

C36l "Interruptible load • means a capacity load that may 
be interrupted by a utility under contractual arrangement with 
a customer. 

!37) "Inventory" means the 
environmental information within 
study corridors for the purpose of 
or alternative routes. 

collection and mapping of 
candidate siting areas or 
selecting alternative sites 

(38) "Levelized cost" means the present value of the real 
cost stream over the life of a project, amortized over the 
project life. 

!39) "Levelized unit cost" means the levelized cost 
divided by the annual output of the project. 

(40) "Linear facility" means an electric transmission line 
or a gas or liquid pipeline covered by the act. 

(4ll "Load center" means any substation or geographic 
concentration of substations within a 100 square mile area 
containing at least 5 percent of an applicant's load. 

(42) "Long-range plan• means a person's plan for the 
construction and operation of facilities in the ensuing ten 
years, submitted to the department under 75-20-501, MCA. 

(43) "Market area• means a geographic area where a 
significant portion of the output of a facility proposed by a 
competitive utility or nonutility would be sold. 

MAR Notice No. 36-45 17-9/13/84 



-1220-

( 44) "Mitigation • means avoiding an impact by not taking a 
certain action or parts of an action, or minimizing impacts by 
limiting the degree or magnitude of an action and its 
implementation, or rectifying an impact by repairing, 
rehabilitating, or restoring the affected environment, or 
reducing or eliminating an impact over time by preservation and 
maintenance operations during the life of an action, or 
compensating for an impact by replacing or providing substitute 
resources or environments. 

<45) "Monitoring data• means environmental information 
that is collected to measure changes resulting from 
construction, operation, maintenance or decommissioning of a 
facility approved by the board or that is collected to 
determine compliance with the conditions of the certificate 
issued by the board. 

(46) "No action alternative" means the alternative of not 
building a proposed facility or any other facility to meet the 
need or solve the problem a proposed facility would address. 

(47) "Nonutility facility• means a facility whose output, 
except for incidental sales, will be used to produce goods or 
services other than energy prior to first sale. 

(48) "Nonutility• means an applicant for a nonutility 
facility. 

149) "Outputs" means the principal product of a facility 
and the by-products and wastes produced by the facility. 

(50) "Paralleling• means locating a proposed linear 
facility generally within the corridor established by an 
existing linear utility, transportation or communication 
facility. 

(51) "Peak demand" means the maximum instantaneous demand 
by customers for kilowatts of electrical power, or thousand 
cubic feet per hour of gas, or other rates of delivery of 
energy, under given assumptions about price and other economic 
variables. 

(52l "Person• is defined by 75-20-104{11), MCA. 
(53) "Reconnaissance• means a preliminary assessment of 

the study area based on published or readily available data 
used to select candidate siting areas or study corridors. 

(54) "Road" means a way or course that is ;;:onstructed or 
formed by substantial recontouring of, clearing, or other 
action designed to be permanent or intended to permit passage 
by most four-wheeled vehicles for a significant period of time. 

(55) "Route" means a location for a linear facility a.s 
specified by a line one millimeter or less in width drawn on a 
1:24,000 topographic map which is a strip of land approximately 
80 feet wide. 

(a) "Alternative route• means one of the alternative 
locations potentially suitable for the construction of a linear 
facility that the applicant has selected for baseline study. 

(b) "Approved route• means a linear strip of land of a 
width specified by the board that contains one or more 
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alternative centerlines for a linear facility. 
(C) "Preferred route" means the applicant's preferred 

location for a linear facility and the route for which a 
certificate io sought. 

(d) "study route" means a preliminary location for a 
linear facility considered by the applicant within a study 
corridor. 

(56) •sector of demand" means classes of customers served 
by a service area utility. Before January 1, 1988, the classes 
of customers are defined as the categories reported by a 
regulated utility to the state public service commission, the 
federal energy regulatory commission, or the rural 
electrification administration. After January 1, 1988, the 
classes of customers are residential, commercial, industrial, 
and agricultural; the latter three sectors are defined by the 
u.s. office of management and budget standard industrial 
classification codes. The commercial sector consists of groups 
50 through 97; the industrial sector consists of groups 10 
through 49: and the agricultural sector consists of groups 01 
through 09. Rural residences not metered separately from 
agricultural loads may be included either on the residential or 
agr icul tur al sector depending on the p~: edominant usage of the 
energy form in question. 

(57) "Sensitive area• means a geographic area or location 
specified in Rule LXVII and Rule LXXXIV where construction or 
operation of a facility will likely damage the significant 
environmental values peculiar to the area or where 
environmental constraints may pose siting or construction 
problems and where these values or constraints have received 
formal public recognition or designation or are in the process 
of being designated at the time the application is filed. 

(58) "Service area utility• means a utility with a legally 
protected servi<'e area o~: body of customers for whom it has a 
conventional utility mandate to serve all loads for the energy 
form to be produced by a proposed facility. This includes, but 
is not limited to, investor-owned utili ties, rural electric 
cooperatives, municipal electric utilities and public utility 
districts, and wholesale electricity suppliers with 
requirements contracts, participation agreements, or similar 
arrangements with these groups. 

(59) "Significant adverse impact" means a detrimental 
change in the social, economic, cultural, physical or natural 
environment as a result of the construction, operation, 
maintenance, or decommissioning of a facility, as determined by 
the board on the basis of the impact's severity, duration, 
geographic extent, or frequency of occurrence or the uniqueness 
of the affected environmental value or its importance to the 
state and/or to society, 

(60) "Site" means the parcel of land the applicant would 
acquire to construct the buildings, cornponents, and nonlinear 
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associated facilities compriE>ing an energy generation or 
conversion facility. 

Cal "Alternative site" means one cf the alternate site 
locations potentia!ly suitable for the construction of an 
energy generation or conversion facilit~· that t.l;~e an,licant has 
selected for baseline study. 

(b) "Preferred site" means the applicant's preferred 
location for an energy generation or conversion facility and 
the site for which a certificate is sought. 

(6ll "Siting study" means an analysis conducted by the 
applicant to identify a preferred site or preferred route. 

(62l "Study area" mear::s the geographical region containing 
the locations where a proposed facility reasonably could be 
sited, considering the applicant's service area, the intended 
market area(&) of the product the facility produces or 
transports, and/or the electrical system pr otolems that would be 
solved by the facility. 

(63l "Utility facility" means a facility whose output will 
be marketed as energy. 

AUTH: 75-20-105, MCA IMP: 75-20-104 1 and 
75-20-105(2), MCA 

RULE II PUBLIC RECORD--CONFIPENTJALITY Any records, 
materials, or other information furnished pursuant to the act 
or these rules are a matter of public record and are open to 
public inspection. Any records, materials, or information 
unique to an applicant which would, if disclosed, reveal 
methods or processes entitled to protection as trade secrets 
will be maintained as confidential if so required by a court of 
competent jurisdiction. The burden for obtaining such relief 
is upon the applicant. 

AUTH: 75-20-105, MCA IMP: 75-20-105, MCA and 
Mont. Const, 1972, 
Art. II, Sec. 9 

l!J.lLE.. III FORMII,X (1) Documents required by the act and 
explained in these rules must be typed, printed, or otherwise 
legibly reproduced on 8 1/2" x 11" paper, or as otherwise 
approved in writing by the department. 

(2) The text and attachments shall be consistently and 
consecutively numbered. 

(3) Maps, drawings, charts, photographs or other 
illustrations may accompany a document as separate attachments 
that are sized and scaled appropriately to the material 
presented. Attachments must be identified as "attachment." An 
attachment comprising more than one sheet must be numbered 
"sheet ___ of ___ • • 

(4) Documents must state the name, title, telephone 

17-9/13/84 MAR Notice No. 36-45 



-1223-

number, and post office address of the person to whom 
comrnunicatior,s regarding the document are to be made. 

AUTH: 75-20-105, MCA HIP: 75-20-105, MCA 

RULE IV GENERAL REOUIREMijNTS (1) A person contemplating 
construction of a facility in Montana in the ensuing ten years 
shall submit a long-range plan to the department on or before 
April 1 of each year, except that a rural electric cooperative 
may submit the information specified in 75-20-501(4), MCA in 
lieu of the long-range plan. 

( 2) A long-range plan must cover the ten year period 
beginning April 1 of the year in which the long-range plan is 
submitted. 

(3) A person submitting a long-range plan shall submit 5 
copies of the long-range plan at the time of filing to the 
department, capitol station, Helena, Montana 59620, and shall 
file the additional copies required for public notice pursuant 
to 75-20-501(3), MCA. 

<4) To the extent that material required by Rule VII has 
been previously submitted in earlier long-range plans and is 
still accurate, it may be incorporated by reference. 

AUTH: 75-20-105, MCA IMP: 75-20-501, MCA 

R!Jl.E V IDENTIFICATION OF FACILITIES AND EXPECT£1) 
APPI,ICATJON DAUS In addition to the requir eroents of 
75-20-501, MCA, the long-range plan must include the estimated 
date that construction will begin and be completed for each 
anticipated facility, and the approximate filing date for each 
anticipated application. 

(1) In accordance with the act, sufficient time must be 
allowed for department study and board hearings between the 
application filing date and the date construction of the 
facility is expected to begin. 

(2) For transmission facilities the long-range plan shall 
identify tentative end points and intermediate substations. 

AUTH: 75-20-105, MCA IMP: 75-20-501, MCA 

RULE VI SERVICE AREA UTILITIES. FORECAS~~RGY DEMAND 
AND suPPLY For a service area utility with a service area in 
Montana or a service area utility that is contemplating 
construction of a facility as defined by 75-20-104(10) (a), MCA, 
a long-range plan must include forecasted annual energy demand 
data and projected energy resources for each of the ensuing 20 
years beginning with the present year for each state in its 
service area. Demand must be shown for each sector of demand 
as defined in Rule I. A long-range plan must include the 
following: 
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(1) A description of the methods and the assumptions used 
to make the forecasts, and the sensitivity of the forecasts to 
changes in the assumptions; 

(2) A description of the generation and conversion 
resources including the general location, size and type 
purchases of energy, conservation and renewable energy use, or 
other methods by which the utility plans to balance loads and 
resources; 

(3) Estimated costs of the planned facilities and a 
discussion of their accuracy; and 

< 4J An explanation of the planning methods and criteria 
that will be used to decide when new generation and 
conservation resources are needed, what types of resources 
should be built or acquired, and their size and location. 

AUTH: 75-20-105, MCA IMP: 75-20-501, MCA 

RULE VII SERVICE AREA UTILITIES, POOLIBG, INT£RCONNECTlQ~ 

.£X.CllANGJ;:, PURCHASE ANIL..S.AI..e.....RE~ ( 1) A long-range plan 
for a service area utility must include either a copy of any 
and all contracts with regional power marketing agencies, and 
each pooling, interconnection, exchange, purchase and sale 
agreement to which the utility is a party, or the following 
information for each such agreement: 

(a) a brief description of the obligations of and the 
benefits to the utility under the agreement; 

(b) a list of all parties to the agreement; 
(c) the time period dur ins which the ag~;eement is in 

effect; 
CdJ the amount of the relevant energy form to be exported 

and imported, and the rate and timing of delivery under the 
agreement; and 

(e) the financial agreements. 

AUTH: 75-20-105, MCA IMP: 75-20-501, MCA 

RULE VIII SERVICE AREA UTII,ITIES, NEGOTIATIONS OVER 
~~-~UISITION OR SALE, POOLING, INTERCONNECTION, 
TRANSMISSION. EXCHANGE, PURCHASE OR SALE OF ENERGY For a 
service area utility a long-range plan must include a 
description of all current and planned negotiations with 
respect to acquisition or sale of resources, pooling, 
interconnection, transmission, exchange, purchase or sale of 
energy. The description must include a list of the parties to 
any negotiations and the history and current status of the 
negotiations. 

AUTH: 75-20-105, MCA IMP: 75-20-501, MCA 
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RULE IX PERSQNS OTHER THAN SERVICE AREA 
nQ.JECTE;D DEMAND A long-range plan from persons 
service area utilities contemplating construction of 
as defined in 75-20-104(10), MCA, must include: 

UTILITIES, 
other than 
a facility 

(ll A discussion of the projected marketability of the 
energy or product to be produced or transported, including: 

(a) projected demand and estimated market price; 
(b) potential markets; 
(c) estimated production; and 
(d) a description of the assumptions used to make the 

demand forcasts, including the effects of changes in the costs 
of alternative forms of energy and conservation, and other 
changes that may effect the demand for the output of the 
proposed facility. 

(2) For energy generation and conversion facilities, a 
description of the process type to be used in the proposed 
facility. 

(3) For energy generation and conversion facilities, a 
description of plans for transporting the output of the 
facility to potential markets. 

AUTH: 75-20-105, MCA IMP: 75-20-501, MCA 

.RllL£__J{ WAIVER OF PROVISIONS OF CERTIFICATION PROCEEDINGS 
An applicant may request a waiver of any portions of the act, 
as provided for in 75-20-304, MCA. 

AUTH: 75-20-105, MCA IMP: 75-20-304, MCA 

RULE XI NOTIFICATION OF REQUEST FOR Wll.lYJ..fl. The applicant 
shall subiDit a written notice of request for a waiver to the 
board, by certified mail or personal service, The notice must 
be accompanied by an affidavit of service showing that copies 
of the notice have been served on the department and the 
department of health and the units of local government and 
agencies listed in 75-20-211!3), MCA, and that public notice of 
the request for waiver has been given. Public notice shall be 
given to persons residing within the area in which any r:ortion 
of the facility woulc be located .if the waiver is granted. 
Notice shall be given by publication of a display ad contair:ing 
a stnumary description of the- fa.cil i ty and a summary of the 
contents ot the request for waiver, once in each of three 
consecutive weeks in newspaper" of general circulatic·n ir. that 
area. 

AUTH: 75-20-105, MCA IMP: 75-20-304, MCA 

RULE XI I CONTENTS OF NOTICE OF' REQUEST FOR WAIVER PURSUANT 
l'(L15.:-ZlJ:-.JO.§.UJ._,~ For a wc.iver of provisions describE'd in 
75-20-304!1), MCA, the notice of request for waiver must 
contain the following infurmation: 
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(ll An explanation of the need or demand for the proposed 
fac iJ ity as described in RllJ (c XXXV-LII of this chapter 
including a demonstration of the irr.-u'ill.te o.nd urgent need for 
the facility and natllre of lbe cor,sequences tbat would follow 
from a failure to obtain a waiver; 

12) A description of alternatives to the pro~osed facility 
which were considered and an explanation cf the reasons for 
selecting the proposed facility; 

13) A description of the preferred site or preferred route 
for tbe proposed facility, alternative sites ot routes which 
were considered, an explanation of the reasons for selecting 
the preferrec sitE· or route, anc1 c. description of the 
significant environmental advantages and disadvantages of the 
preferred and alternate siteE or routes; 

14) A description of the circumstances which prevented the 
applicant from determining that. a need i-ur the proposed 
facility existed sufficiently in advance to comply with the 
requirements of the act; and 

15) A listing of the prov1s1ons of the act and this 
chapter for which the waiver is requested. 

AUTP.: 75-20-105, MCA HlP: 75-20-304(1) I MCA 

RULE XIII CONTENTS OF NOTICE OF REQUEST FOR WAIVER 
l'JJES!!ANT TO 75-20-304 <2l • MCA For a waiver to replace or 
relocate a facility or associated facility that has been 
damagec1 or destroyE<cl as dE·scribed in 75-20-304 12), MCA, the 
notice of request for waiver must contain the following 
information: 

11) A description of the event which caused the damage to 
or destruction of the facility or associated facility; 

(2l A description of the extent of damage or destruction; 
13l A description of the effect on customers; 
(4J An explanation of proposed actions to replace, repair 

or relocate the damaged or destroyed facility or associated 
facility; and 

(5) A listing of the provisions of the act and this 
chapter for which the waiV€I is requested. 

AUTH: 75-20-105, MCA HlP: 75-20-304(2), MCA 

RULE XIV CONTENTS OF NOTic.E_oF REQUEST FOR WAIVER OF 
REQUIREMENTS RELATING TO CONSIDERATION OF ALTERNATIVE SI~ 
PURSUANT TO 75-20-30413). MCh For a waiver cf provisions 
c1escribed in 75-20-304 (3), l"CA, the ~:equest for waiver must 
contair. information Eatisfying 75-20-304(3) (dJ, MCA, which must 
include an analysis indicating a net positive effect on the 
county economy. The analysis must include a discussion, with 
supporting data, of the size of the population influx resulting 
fror.~ eli rect and indirect employment associated with facility 
construction and operation, and the cost of providing services 
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to the increased population, The discussion must include the 
facility's construction period and a portion of the facility's 
opE>raticnal period adequate to address the following: 

(1) The county's capability to supply construction and 
operational labor to the proposed facility, supported by data 
on the existing labor force, the supply of skilled labor within 
the county to meet the job requirements of the facility, and 
present and projected unemployment rates; 

(2) Effects on local businesses of the increased income 
resulting from the facility's payroll; 

(3) A fiscal analysis comparing increased tax revenue 
resulting from the facility with increased local expenditures 
necessitated by the population influx associated with the 
project, including the relative timing of expected expenditure 
reqtoirements compared to expected tax increases, as determined 
by documented consultation with appropriate local government 
officials; and 

(4) Economic impacts on residents resulting from changes 
in ambient er.vironmental factors caused by the proposed 
hcility. 

AUTH: 75-20-105, MCA IMP: 75-20-304(3) I MCA 

RULE XV BOARD ACTION ON REQUEST FOR WAIVER (ll Within 
ninety days after receipt of the information required by Rule 
XII or XIV, the board shall give notice and set a date for a 
hearing. 

(2) The board shall give notice and set a date for a 
hearing and render a decision as soon as practicable after 
receipt of the information required by Rule XIII. 

AUTH: 75-20-105, MCA IMP: 75-20-304 1 MCA 

RIJLE XVI CONTENl:__Q.f AN APPLICATION FOLLOWING RECEIPT OF 
WAIVER P!JRSUAtiT. TO 75-20-3,0A ... t3.~ (l) An application for a 
facility which has been granted a waiver pursuant to 
75-20-304(3), MCA, must contain applicable information required 
by Rule LXXV, LXXVII, and LXXVIII for the preferred site only. 

(2) Information requirements for linear associated 
facilities are not affected by the waiver and must be addressed 
as applicable unless the applicant can demonstrate that less 
detailed information meets the requirements of Rule LXIV-XCVII, 
based on considerations of size or lengtn of the linear 
associated facilities, the homogeneity of the geographic area 
that would be traversed by these facilities, or that impacts 
are not likely to occur. 

AUTH: 75-20-105, MCA 
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RULE XYII PURPOSE OF NOTICE The primary purpose of the 
notice of intent is to provide for early consultation and 
exchange of information between the potential applicant, the 
department, other affected agencies, and the public and to 
initiate preapplication planning, 

AUTH: 75-20-105, MCA IMP: 75-20-214, MCA 

RULE XVIII CONTENT 0!'~ In addition to 
the information required by 75-20-214, MCA, the notiCE of 
intent for a facility must contain the study plans, scopes of 
work, and study methods that have been or will be used to 
gather the information required by the following rules: 

(1) Service area utilities, Rule XXXV-LII; 
(2) Competitive utilities, Rule Lil-LY; 
(3) Rule LVI-LXII; and 
(4) Rule LXIV-XCVII. 

AUTH: 75-20-105, MCA IMP: 75-20-214, MCA 

RULE XIX CHANGES OR ADD.l.UQNS TO NOl'.l.C.E If a potential 
applicant desires to substantively change or add to a notice of 
intent after the notice is formally filed, the potential 
applicant shall inform the department of the substantive change 
or addition by certified mail or personal delivery. 

AUTH: 75-20-105, MCA IMP: 75-20-214, MCA 

RULE XX FIJ,ING FEE REDUCTION. When an application is 
filed for a facility 12 months or more after the filing of a 
valid notice of intent concerning that facility, the applicant 
is entitled to a 5 percent reduction of the filing fee as 
provided by 75-20-214, MCA, if the facility type, size, and 
preferred location are not substantially changed from that 
specified in the notice. 

AUTH: 75-20-105, MCA IMP: 75-20-214, MCA 

BOLE XXI REODIRSMENTS OF THE DEPARTMENT OF HEALTH AND 
BOARD OP HEALTH An application JIIUSt contain the information 
required by the department of health and board of health to 
determine compliance with applicable standards, permit 
requirements, and implementation plans under their jurisdiction 
for the primary and reasonable alternate locations for the 
proposed facility pursuant to 75-20-216(3), MCA. 

AUTH: 75-20-105, MCA 
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RULE XXII APPLICATION. NUMBER OF COPI~$ (1) The 
applicant shall submit 20 copies of the application at the time 
of filing to the department, capitol station, Helena, Montana 
59620, and eight copies to the department of health, capitol 
station, Helena, Montana, 59620. The applicant may submit 
fewer copies, especially of maps, map overlays, exhibits, 
appendices, or attachments as defined in Rule XXIII (3) Cgl and 
(h), upon prior written approval from the department. For the 
contact prints providing stereo coverage, required by Rule 
LXXVIII(6) and XCII!(4), two copies are sufficient. 

1\U~·H: 75-20-105, MCA IMP: 75-20-105, MCA 

RULE XXIJl APPLICATION, FORMA1 (1) An application shall 
be submitted in a loose leaf format, except for oversizef 
material such as maps and map overlays. 

(2) An application must contain an index cross-referencing 
the material contained in the application. 

(3) An application shall be organized according to the 
following general categories: 

(a) introductory material; 
(bl description of the proposed facility; 
(c) cost of the facility; 
(d) explanation of the need for the facility; 
(e) analysis of alternatives to the proposed facility; 
(f) alternative siting study; 
(g) environmental concerns; 
(h) all maps larger than 8 1/2" X 11" in size and aerio>l 

photography shall be presented as ar. c;ttachmEo"nt entitled 
"attachment a: maps and aerial photography"; 

Cil technical reports, reference or source documents, and 
other supplementary material provided by the applicant shall be 
presented as separate, consecutively arranged attachments, 
beginning with "attachment b." 

AUTH: 75-20-105, MCA IMP: 75-20-105, MCA 

RUL£ XXIV DQCUMENTATION OF INFORMATION SOURCES An 
application must contain a list of sources of all information 
used in preparing the application. An application must specify 
when all field investigations were conducted. 

AUTH: 75-20-105, MCA IMP: 75-20-105, and 
75-20-211, MCA 

RULE XXV SUPPLEM£NTAL MA'!'.&FJAL (1) The applicant shall 
submit supplemental material to the department and the 
department of health within 30 days after it becomes available 
following filing of an application. The applicant shall submit 
supplemental mateti<ll in the form of substitute pages or 
insertions to the application as originally filed. 
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Supple~entaj_ rr.cteri<ol includes inforrr.at_;or. to update or 
finalize informatior. submitted ~1iU: the original application 
and the following: 

(a) studies that arc applican't routinely or periodically 
updates; 

(bJ changes in the applicatior, that result from a change 
in any statute, &tandard, permit requirement or implementation 
plan affecting the facility; and 

(C) any other changes materially affecting the basis of 
need for the facility, the engineering design of the facility, 
the costs or the env iro:Jmental impact of the facility. 

(2) The penalty defined by 75-20-408, MCA, shall be 
imposed for failu~:e to submit supplemental material available 
to the applicant but not known to the department or department 
of health, effective within 30 days of the date the material 
becomes available to the applicant. If the material is 
extensive, the applicant may within tbE 30-day period submit to 
the department or department of health a notice of intent to 
supplerrent the a{-·plication with a description of the material 
to be supplied, and supply the material without undue delay in 
a time period agreed to by the applicant and the department. 

AUTH: 75-20-105, MCA IMP: 75-20-105, and 75-20-211, 
and 75-20-213, MCA 

RULE XXVI CHANGES IN AN APPLICATION (1) Pursuant to 
75-20-213(2), MCA, an applicant may change or add to an 
application. The applicant shall infoz:rr. the cepartmer.t and the 
department of heal til of the change or addition by certified 
mailing or personal service. The applicant shall describe the 
change in sufficient detail to allow the department to make the 
determination required by Rule XXVII and shall supply the 
information in the form of substitute pages or insertions to 
the application as originally filed. 

AUTH: 75-20-105, MCA IMP: 75-20-105, and 75-20-211, 
and 75-20-213, MCA 

RULE XXVII AMENDMENT TO API'LliJ..'l:ll>ll==.NIDI. . .l-l'l'L.LCAl'lQIIl ( 1} 
The department may determine that a change or addition to an 
application submitted by the applicant pursuant to Rule XXV or 
XXVI requires an amendment to th€' c•riginal ap{'lication and 
additional filing fees as provided by 75-20-213, MCA, if the 
change or addition would be likely to involve the following: 

<a) increased or significantly different environmental 
impacts than would have been likely based on the information 
contained in the original application; 

(bJ significant changes i~ the basis of the need for the 
facility; or 

(c) significant chan<JeS in the economics of alternatives 
to the proposed facility as required by Rule LVI-LXII. 
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(2) The department may dete~:mine that a new application 
an<1 filing fEe is requi~:ed if the extensive natu~:e of a change 
or tb£- tirnjng of the notifjcation of a change or addition to 
the original application would not allow the department, 
der:-artment of health or the other agencies listed in 
75-20-216(5), MCA, to discharge theil" duties and 
responsibilities unde~: the act and these rules under the 
statutory time requirements and filing fee or under 
contractural terms pursuant to 75-20-215(2), MCA. If a new 
application and filing fee is required, processing of the 
original application shall be terminated. If the total filing 
fee was paid at the time of filing, unexpended po~:tions of the 
fee shall be returned to the applicant or credited to the new 
fee at the applicant's request if a new application is to be 
filec:i. For an application bein<;;o p~:ocessed under a cont~:act 
pursuant to 75-20-215 < 2l , MCl\, tl•e ar•r•li cant :;:hall be- billed 
for the depa~:tnent' s expenses up to the date of termination. 
Any studies completed or partially completed at the time of 
termination that are relevant to an amended or new application 
shall not be duplicated. 

(3) The department shall inform the applicant in writing, 
within 30 days of ~:eceipt of info~:mation p~:ovided under Rule 
XXV or XXVI, of a determination that a change or addition to an 
original application ~:equires an amendment or a new 
application. 

(4) The applicant shall give notice upon filing an 
amendment or e new application as set fo~:th in 75-20-211(3), 
(4) and (5), MCA. 

( ~) Ar1 amenC!:>.ent to an arplication shall explain any 
change or addition in a degree of detail comparable to that 
required for an original application. 

AUTH: 75-20-105, MCA IMP: 75-20-105, 75-20-211, 
75-20-213, 75-20-215, 
and 75-20-216, MCA 

RULE XXVII I RELATED PROJBC!.S--SINGLE FACILITY Related 
projects that add~:ess the same or closely related needs that 
the proposed facility would address may constitute a single 
fa<;ili ty for purposes of compliance with the application 
provisions of these rules. An application must explain the 
relationship of the proposed facility to other facilities cr 
projects planned or under construction and must add~:ess all 
portions of the facility. 

AUTH: 75-20-105, MCA IMP: 75-20-105, and 
75-20-211, MCA 

RULE XXIX AI,L FACILITIES, ESTIMATED COST OF FACILITY 
(1) An application for a facility defined in 75-20-104(10), 
MCA, must contain estimates and a description of total coats 
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and expenses att~ibutable to the engineering, construction, and 
startup of the proposed facility and associated facilities up 
to the time of commercial operation, 

(2) As used herein, engineering costs include all direct 
costs related to planning, design, permitting, quality control, 
and land acquisition. Construction costs include costs related 
to site or route preparation, erection and assembly, and 
commissioning costs. Cost estimates must be itemized as 
follows unless other categories are agreed to by the 
department: 

(a} engineering and overhead costs, itemized by the 
following: 

(i} a~chitecture and engineering; 
(ii} other technical support; 
(iii) management and administration; 
<ivl permitting; 
<vl quality control; and 
(vil other; 
(b) land acquisition costs; 
(c) site or right of way preparation costs; 
(d) plant costs, itemized by major process area and by 

major equipment. For propietary processes itemization by major 
process area is sufficient for the application; 

(e) costs of transportation links; 
(f) mitigation costs; 
(g) contingency costs; 
(h) front end royalty payments; 
(i) initial loadings of coal, chemicals or materials; 
(j) startup expenses, 
(k) working capital; and 
(1) any other costs necessary and incidental to the 

construction of the facility. 
(3) The application must contain an explanation of the 

methods, including rules of thumb, used to estimate costs 
required by (2). 

(4) An estimate must be presented of the accuracy of all 
cost estimates. 

(5) Costs must be provided for all portions of the 
facility both in and outside Montana. 

(6) All costs must be estimated by instantaneous total 
cost of construction escalated to the date of the projected 
start of construction. The total cost of construction must be 
adjusted to the construction expenditure schedule based on 
percentages of total cost incurred in each period and escalated 
to the date of incurrence. Cost escalation must be based on 
the most approp~iate Handy Whitman or other industry recognized 

" and department approved construction cost index. 

AUTH: 75-20-105, MCA IMP: 75-20-215, MCA 
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RULE XXX ENERGY GENERATION AND CONVERSION FACILIT~ 

~~ED-CD$~_DE ENERGY OR FRODUCT. For purposes of comparing 
the proposed facility with alternatives, as required by 
75-20-301(2) (c), MCA, a detailed analysis of the cost of energy 
or product from the facility must be presented in an 
application for an energy generation or conversion facility. 
This requires detail on the capital and operating costs and 
operational characteristics of the facility. 

(1) Capital costs as of the date of full operation shall 
be calculated as the total of the escalated construction costs 
and compounded interest during construction. 

(a) Escc;lated construction costs shall be calculated as 
specified in Rule XXIX(6). 

Cbl Information must be provided about the likely methods 
of financing the facility. Financing plans roust be submitted, 
including information on the debt equity ratio and projected 
interest rate for the debt. Interest during construction on 
borrowed funds and accounting allowances for internally 
generated funds used during construction must be compounded 
throughout the construction schedule and capitalized in the 
cumulative facility cost up to the date of full operation. 

(i) For service area utilities, the date of full operation 
means the date the facility is proposed to be placed in 
service. 

Ciil For competitive utilities and nonutility facilities, 
the date of full operation means the d«te when debugging and 
plant shakedown is expected to be complete and the plant is 
available to p~·oduce at design capacity. Expected revenues 
during the buildup schedule, if significant, should be netted 
against operational costs during this period. other standard 
methods of treating the buildup schedule may be used if they 
are fully explained. 

(2) Amortization costs must be calculated by standard 
industry practice for the estimated life of the bonds or other 
borrowing, or for the economic life of the facility. 

(3) Annual costs for the first, fifth and tenth 
operational year of the facility must be estimated, If current 
costs are used as a basis, they roust be escalated, using an 
appropriate index or indices of recent cost inflation specified 
in Rule XXIXC6l, to the appropriate year. The same index or 
other department approved index or indices must be used to 
escalate operating costs over the life of the facility tc 
calculate the levelized cost of energy from the facility. 

(a) Annual costs must be disaggregated by relevant 
categories, including, but not limited to, awortization, 
depreciation, taxes, insurance, interim replacements, any other 
capital-related annual costs, operational labor costs, 
operational roaterial costs, fuel costs, fuel transportation 
costs, water, waste disposal costs, rr~intenance costs and 
deconrr,i SEioning costs. Assistance shal 1 be specified. 1-!ethodr. 
and ass~~~tions used in estimating the costs must be explained. 
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( 4) An appl ica tier. must cor.tain a description of expected 
operational characteristics of the facility as follows: 

(a) gross plant output, expected in-plant use of output, 
and expected net plant output when operating at full capacity; 

(b) expected amount ard timing of scheC:::L'lec partial or 
total downtime for maintenance, rebuilding, or other purposes: 

(c) estil'lated amount of unschedulec dowr.time associate.:: 
win simil2r facilities, cone:iciering type, dze, and location, 
tased on hi&torical data, if available, or probablistic failure 
analyses; 

(d) for se•vice area utilities, estimated amount of 
downtime due to availability of lower cost displacement energy. 

(e) expected, or planned, operating levels over the course 
of the year; and 

(5) Direct unit costs for the first, fifth and tenth full 
operational year must be calculated by dividing the appropriate 
year• s costs by the expected annual ~:et output of the facility 
during full operation. 

(6) Levelized direct unit energy costs must be calculated. 
(7) First, fifth and tenth year and levelizee direct unit 

costs must be calculated in constant dollars for a specified 
yea.r, preferably the ::r·ear of application, The index used to 
c..c•nvert r.ominal to constant dollars must be specified. 

< 8) Expected net output during full opet a tion shall not 
exclude output lost during downtime discussed in 5(dl. 

(9) An application must contain estimates of the accuracy 
of all costs and operating characteristics. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-215, MCA 

RULE XXXI LINEAR FACILITIES. ESTIMATED ANNJJAL~ An 
application for a linear facility ~ust contajn a detailed 
analysis of the annual costs of the facility for purposes of 
comparing the facility with alternatives, as required by 
75-20-301(2) (c), MCA, including detail on the capital and 
Ofl'!ating costs and or~n·lic·nal char<•cteristics of the 
facility. 

(1) All estimate:d constn:ction costs must be escalated to 
the appropriate date in the construction schedule as explained 
in Rule XX1X(6). 

(2) An application must contain information about the 
likely methods of financing construction of the facility. Fo! 
facilities taking longer than one year to construct, allowance 
for funds used during construction must be added to the 
escalated construction costs to calculate the capital costs as 
of the date the facility is placed in service. 

(3) Amortization costs must be calculated by standard 
industry practice for the estimated life of the bonds or other 
borrowing, or for the economic life of the facility. 
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(4) Costs fer the first, fifth and tenth full operational 
year of the facility I••ust be estimated. If current costs are 
US€C as a basis they must be escalated, using an appropriate 
index or indices of recent cost escalation specified in Rule 
XXIX(6), to the first full operational year. The same index or 
other department approved index or indices must be used to 
escalate operating costs over the life of the facility. 

(col Annual costs must be disaggregated by relevant 
categories, including, but not limited to, arnorti:zation, 
deprecia tioP., taxes, insurance, interim replacements, any other 
capital-related annual costs, operational labor costs, 
opera tiona! ll'ater ial costs, pumping costs, wa t.er costs, waste 
disposal costs, maintenance costs, and levelized 
decomn>i H!ioning costs. AE:sistance shall be specified. All 
MSsurr.ptions used in estimating the costs must be explained. 

(5) An application must contaiP. a descriptiO!! of expected 
operational characteristics of the facility, including the 
following information: 

(a) design capacity; 
(b) expected amount and timing of scheduled partial or 

total downtime for maintenance, rebuilding, or other purposes; 
<cl estimated amount of unscheduled downtime based on 

historical data associated with similar facilities considering 
type, size, and location or based on probablistic failure 
analyses; and 

(d) expected or planned monthly operating levels. 
(6) For pipelines, energy transport costs for the first, 

fifth and tenth full operational year must be calculated by 
dividing the appropriate year's costs by the expected annual 
net throughput of the facility during full operation. 

(7) For pipelines, levelized energy transport costs 
be calculated by dividing leveli~ed annual costs by 
expected annual net throughput of the facility during 
operation. 

must 
the 

full 

(8) First, fifth and tenth year and levelized costs must 
be calculated in constant dollars for a specified year, 
preferably the year of application. The index used to convert 
nominal to constant dollars must be specified. 

(9) An application must contain an explanation of the 
'"ethocls, including rule~> of thumb, used to estimate costs and 
operating characteristics. 

(10) An application must contain estimates of the accuracy 
of all costs and operating characteristics. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-215, MCA 

RULE XXXII ALL FACILITIES, SERVICE AREA UTILITIES, COPIES 
~ONTMCTS FOR PURCHASE OF MATERip.LS OR SALE OF ENERGY FR011 
THE PROPOSED.......U.Cl.Lll'1' (]) An application must contain copies 
of any contracts covering periods longer than one year to which 

MAR Notice No. 36-45 17-9/13/84 



-1236-

the applicant is a party for the purchase of equipment, fuel 
and/or water for the facility or for the sale of the facility's 
product or transportation services, For confidential treatment 
of contracts, see Rule II. 

(2) If at any time after the date of the application but 
before receiving a certificate an applicant enters into any 
such contract, the applicant shall immediately supply a copy of 
the contract to the department. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-215, MCA 

RULE XXXIII ALL FACILITIES. PRICING POLICY An 
application must contain a discussion of how the product or 
transportation services provided by the facility will be priced 
or how the costs of the facility will be recovered. 
Distinction should be made between pricing according to market 
value, and the use of rolled-in pricing, average cost pricing, 
or any other cost-based pricing method. 

AUTH: 75-20-105, MCA IMP: 75-20-211, MCA 

RULE XXXIV &LL FACILITIES, EVALUATION OF ECONOMIC COSTS 
MD BENEFITS To facilitate a comparison of the project and 
alternatives for the board's finding under 75-20-301!2) (c), 
MCA, an application must include information on the internal 
and external costs and benefits of the proposed facility. 

(1) For internal costs the information provided under Rule 
XXIX and Rule XXX or XXXI is sufficient. 

!2l For external costs the information provided under Rule 
LXXIX and XCIV or XCV is sufficient. 

(3) Information on benefits must include, where relevant, 
benefits to the consumer, benefits to the applicant, and 
benefits to Montana. 

AUTH: 75-20-105, MCA IMP: 75-20-211, MCA 

RULE XXXV GENERATION AND CONVERSION FACILITIES, 
EXPLANATION OF NEED An application from a service area 
utility must explain the basis of need for the proposed 
facility by documenting the need for the energy to be produced 
by the facility, including an explanation of the existing 
resources available to the applicant, future resources for 
which major permits and regulatory approvals have been granted, 
the expected growth in energy demands in the applicant's 
service a.tea, and the role of the proposed facility and other 
planned resources in serving the load growth. An application 
must include a discussion of the degree of uncertdinty in the 
timing of the need fat the proposed facility, the degree or 
uncertainty in the likely markets for sale of the output of the 
proposed facility in the event the facility is placed in 

17-9/13/84 MAR Notice No. 36-45 



-1237-

service before its output can be used in the applicant's 
service area, and contingency plans if need in the applicant's 
service area or markets for outside sales do not develop as 
expected. An applicant whose special circumstances make part 
or all of these requirements inapprop~:iate should contact the 
department to determine special application requirements. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XXXYI GENERAT]:ON ANP CONVERSION FACILITieJ:j, RESOQRCE 
FORECAST (ll An application from a service area utility must 
contain a resource forecast showing the existing and permitted 
resources and energy conservation which can be used to serve 
loads in the applicant's service area fer the twenty-year 
period following the date of application for the proposed 
facility. The resource forecast must specify the following: 

(a) genetation or conversion and energy conservation 
resources; 

(b) firm energy and nonfirrr energy; 
(c) applicant-owned resources, shares of partially owned 

resources, contracted purchases and sales and other transfers 
and trades; 

(d) planned retirements, downratinss and upgradings of 
existing resources; 

(e) an explanation of the methods and assumptions used to 
evaluate firm resources, including hydroelectric planning 
criteria and thermal capacity factors; a~d 

(f) reserves for each year. 
(2) The resource forecast for service area gas utilities 

must specify the following: 
(a) All owned and purchased gas sources, any transfers or 

trades, and energy conservation resources; 
(bl Any expected declines or increases in production 

rates; and 
(C) Peserves for each year. 
C3l An application rr.ust contain an explanation of the 

methods and assumptions used in making the resource forecast. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, NCi'. 

INTERCONNECTION, ~XCHAN~G~E~·~P~U~R~C~H~~~EEEMENTS An 
application must contain the information specified in Rule 
VII. Mate:ri<Jl previously submitted to the department may be 
incorporated by reference, but must be updated as appropriate. 

AUTH: 75-20-105, MCA 
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RULE XXXVIII GENERATION AND~~VERS IO_N~j'J.f:.S_._____DMA 

~.O~.Y-.AN.ILJ'.Eli.LJ>i:Mll.lli:: I;r. application fron• a 
service are.o utility must contcin dernand data for the service 
.orea wtere the energy produced by ti">f- 1·ropose0 fecility would 
~e marketed. 

(1) Historical annual energy and peak demand data must be 
provided in tabular form for each of the 20 years preceding the 
year of application. Historical data must be disaggregated by 
sector of demand as defined in Rule I. Electrical energy data 
may be provided in either megawatt-hours or avera9e megawatts; 
peak data must be provided i.n megawatts. Gas energy data must 
be provided in billions of cubic feet per year; peak data must 
be provided in rrillions of cubic feet per hour. 

(:'J Forecasts of annual E:r.ergy demand and annual peak 
demand reust be provided in tabuJ cr for.n• for the current year 
and for each of the 20 years following the date of application. 

(a) Forecasts of annual energy demand must be 
disaggregated ty sector of demand. 

(b) The methods and assumptions used in making the 
forecasts and the sensitivity of the forecasts to changes in 
the key assumptions must be described, and relevant indicators 
of the statistical validity of the forecast must be provided. 
ll.ll equations and models used in makins the forecast n•ust also 
be provided. 

Ccl The amount of energy conservation ascribed to the 
applicant's energy conservation programs (see Rule XLIV) and 
the amount of price-induced energy conservation embodied in the 
forecaft nust be estimated. 

(d) The degree of tmcertainty in the forecast assumptions 
must be explicitly indicated by providing a reasonable range of 
forecast scenarios using alternate sets of assumptions or by 
other methods agreed to by the department. 

(e) The most recent forecast available to the applicant 
must be provided, based on the most recent data available. The 
forecast shall be updated, revised and resubmitted to the 
department promptly as new forecasts are produced after an 
application is filed. 

C3) The projected annual coincidental peak demand must be 
provided. An estimate of the coincidental peak demand of each 
sector of demand, based on the most cur rent load study data 
available at the time the applicatior· i ~' filed, must be 
provided. 

C4J The projections required by C2J and (3) must be 
presented as a function of the price and rate structure of the 
energy form to be produced aE well as other rele.vant economic 
and demographic variables, if these- variablN' are- sic;;nificant 
determinants of the forecast. If these variables are not 
significant determinants of the forecast, an explanation of the 
reasons and evidence to that effect must be provided. If data 
are not reasonably available to estimate these relationships 
the applicant should consult with the department for 
alternatives. 

17-9/13/84 MAR Notice No. 36-45 



-12 39-

(5) A discussion of any regional requirements for energy 
and capacity reserves relevant to the proposed facility must be 
I>rc.vided. 

(6) ~lholesale electricity suppliers and retail suppliers 
with wholesale contracts must provide forecasts meeting the 
requirements of (1) through (5) for those customers with 
contracts to purchase the output of or shares in the proposed 
facility. 

(a) These forecasts should indicate the amount of each 
customer's total load to be served by the applicant through the 
forecast period. 

(b) Explanation of the terms of ownership or sale of power 
from the facility and contracts shall be provided. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XXXIX GENERATION AND CONVERSION FACILITIES, 
ASSESSMENT OF THE ROLE OF THE PROPOSED FACILITY IN MEETING 
ENERGY NEEDS An application from a service area utility must 
contain an assessment of the role of the proposed facility in 
meeting energy needs during its projected life, including the 
following: 

(ll A description of the criteria used by the applicant in 
deternlining that the facility is necessary, and when it is 
necessary to meet the requirements of its customers or others, 
and any other analyses prepared by the applicant, by regional 
planning or coordinating agencies, or by others, that may 
relate to the need for the proposed facility; 

(2) An explanation of all methods and assumptions used to 
prepare the assessment; 

(3) A discussion of how the criteria described in (1} 
account for uncertainty in f_orecasts, uncertainty in operating 
availability, uncertainty w availability of hydroelectric 
energy, and uncertainty in completion schedules of resources 
currently planned or under construction; 

(4) A discussion of the relationship of the facility to 
any regional plans, such as the northwest power planning 
council's "northwest conservation and electric power plan"; 

(5) A description of all facilities, other resources, 
energy conservation and major energy purchases existing or 
planned by the applicant for the 20-year period following the 
date of application, their relationship to the proposed 
facility, and an explanation of why the planned facilities are 
being built or the planned purchases are being made in the 
order planned. 

(al Data must be provided on the existing and projected 
peak resources and average resources under average conditions 
and under worst case planning criteria if applicable. 

(6l Projected annual and monthly load-resource balances 
for the 20 years following the date of application. 
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<a) Monthly availability should be specified for each 
resource. 

<bl Maintenance schedules should be indicated. 

AUTB: 75-20-105, MCA IMP: 75-20-2~~~ and 
75-20-503, MCA 

RULE XL GENERATION AND CONVERSION FACILITIES, QNCERTAINTY 
AHALXSIS !1) An application must contain a discussion of the 
relationship between uncertainty in load growth and in the 
availability of existing and planned resources, and the 
schedule for placing the proposed facility in service, 
including the following: 

(al the date the proposed facility is needed to come into 
service, under alternate assumptions affecting the rate of 
growth of loads (see Rule XXXVIII); 

(b) the effect on the date the proposed facility is needed 
to come into service, of alternate assumptions about the future 
availability of existing resources and resources for which 
major regulatory approvals and permits have been granted, 
resources for which regulatory approval and permits have been 
applied for but not yet granted, and other generation a~d 
energy conservation resources planned or considered by the 
applicant; 

(c) the method that the applicant will use to determine 
when it is appropriate to begin construction of the proposed 
facility; 

(d) the likely markets for sale of the output of the 
proposed facility in the event that the applicant has a surplus 
of energy after the facility is placed in service; 

(el the estimated price for the sale of the output of the 
facility to the markets identified in (dl and the range of 
possible prices and markets and their associ a ted probabilities 
of occurrence and duration; and 

(f) contingency plans, after the start of construction, to 
slow down or temporarily halt or terminate construction if 
loads or outside markets do not grow as expected. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XLI ALL FACILITIES, RELIABILITY CRITERIA An 
application must contain a discussion of the applicant's system 
reliability including the following: 

(1) A description of the existing and desired levels of 
generation, transmission and distribution reliability; 

(2) An explanation of the rationale for the selection of 
the desired level of reliability; 

( 3l The planning assumptions and rules used to maintain 
the desired level of generation and transmission reliability; 
and 
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(4) The expected frequency of interruption of service to 
customers under currer.t reliability crHf>ria, and the extent to 
which that frequency of interruption is associated with outages 
of generation, transmission, and distribution facilities. 

(5) An economic evaluation of alternate levels of 
reliability. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XLII GENERATION AND CONVERSION FACILITIES. 
INTERRUPTIBLE AND CURTAILABLE LOAD DATA An application from a 
service area utility must identify annual peak and total annual 
energy for the most recent available year, separated into firm 
and interruptible peak loads, and firm anC: curtailable energy 
loads, including identification of eacb major ir,terruptible or 
curtailable load customer or group of customers, the amount of 
the customer's interruptible or curtailable load, and an 
explanation of the conditions under which the loads may be 
interrupted or curtailed. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XLIII GENERATION AND CONVERSION FACILITIES, 
DESTINATION AND DISl'RIBUTlON PATTERNS OF ENERGY TO---IDI 
PROPUCEP An application from a service area utility must 
contain a description of the destination and transmission or 
transportation patterns of the energy to te produced for each 
of the first ten years of the proposed facility's operation, 
This information is required to provide for a comparison of 
alternatives to and alternative sites for the proposed facility 
and an evaluation of the extent to which the facility will lead 
to additional costs based on a need to expand the transmission 
or transportation system. 

(ll For electric generation facilities, an application 
must contain relevant load flow diagrams for at least the first 
and fifth years after the facility is expected to become 
operational. If data sufficient to conduct load flow studies 
for a 5-year period after the facility is in operation are not 
available, projected peak load flows must be supplied in an 
alternative form agreed to in writir,g by the department. The 
load flow diagrams must be based on a model of the affected 
regional transmission system recognized by the interconnected 
neighboring utilities with which the applicant traditionally or 
historically ccoperater. and plans as oescr ibed in the 
long-range plan. 

(2) For energy generation or conversion facilities other 
than electric generation facilities, an application must 
contain a projection of volumes flowing throu<Jh the affected 
regional pipeline or other fuel transport system, and where 
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relevant, flow rates in relation to the 
component segments of the transport system. 
volumes must be projected for a five-year 
facility is proposed to be placed in oervice. 

capacity of the 
Flew rates and 

period after the 

(3) An application must contain a discussion of the 
adequacy of the existing bt:lk transmission or transportation 
system to handle projected flows wit!J the facility in 
operation, and a discussion of the need for any capacity 
expansion. 

(4) For facilities that would serve demands outside 
l!ontana, an application rnust re~:>ort peak loadings and capacit~· 
for each affected segment of the interstate bulk transmission 
or pipeline system. This information is req~.;ired to provide 
for an assessment of the effect on the incremental delivered 
coc:t of energy of requirements for addition;;l transmission or 
transrort~tion capacity. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

~lQN AND CPNY~ION FACILITIES. ENERGY 
CONSERYATION PROGRAMS An application fron, a service area 
utility must contain a general explanation cf the applicant's 
efforts over the last 5 years, and current and planned efforts, 
to promote energy conservs.tion. An application must compare 
and contrast these energy conservation programs with state, 
regional, and national energy conservation programs. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XLV GENERATION AND CONVERSION FACILITIES, CATEGORIES 
ED~~NG CUSTOMER END-USE DATA (1) An application from 
a service area utility must provide demand data for the most 
recent year for end-uses which the ~:>reduct of the r-roposed 
facility could supply. Wholesale suppliers must provide this 
information for their contract customers. This information is 
required to provide a data base for the analysis of energy 
conservation and renewable energy alternatives in a~ 
applicant's service area. 

(a) For the residential sector, categories include, at a 
m1n1mum, building shell characteristics, appliance 
character is tics, appliance use patterns, and annual horne fuel 
consumption by fuel for all fuels. Data on characteristics of 
the occupants that may significantly affect energy use must 
also be supplied. 

(b) For the commercial and industrial sector, categories 
include, at a minimum, type and size of business operation, 
building shell characteristics, appliance and process equipll'.ent 
characteristics, patterns of operation, heating, ventilating, 
air conditioning system characteristics, and consumption of 
each type of fuel. 
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(c) For contract industrial customers, data for each 
contract customer n·ust include at a minirnuw, a description of 
each major proce11s use of the energy form to be produced by the 
proposed facility, estimates of the amount of the energy form 
consumed each yeat· in each major process, and the energy use 
per unit of output of each major process or group of processes. 

(d) For the agricultural sector, categories include, at a 
rninirnL'Il', nlln•ber and size of irrigation pumps, types and acreage 
of crops irri9ated, hours of use, source, size of lift, 
estimation of amount of water applied, and amount of fuel 
consumed. 

(2) The survey instruments, sample methods and sample size 
rr•ust be consistent with the best available methods for end-use 
<•tudies. 

(3) An application must contain a complete description of 
tile methods used to collect energy end-use data, including the 
sarr.ple size, and, as appropriate, copies of the survey 
instrument(sJ. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XLVI ELECTRIC TRANSMISSION LINES. EXPLANATION OF 
N.E..EJ:l An application for an electric transmission line must 
contain an explanation of the need for the facility, based on, 
but not limited to, one or more of the following conditions: 

(ll Transient stability ccnsiderations under normal or 
contingent operating conditions; 

( 2) Power tran~;fer capacity under normal or contingent 
operating conditions; 

(3) Voltage drop in the transmission or subtransmission 
network under nor~al or contingent operating conditions; 

(4) Reliability of service considerations; and 
(5) Economy considerations. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XLVII ELECTRIC TRANSMISSION LINES, TRANSIENT 
STABILITY CQNSIOEBATIONS For electric transmission lines 
where transient stability considerations are a basis of need, 
an application must contain the fallowing information: 

(l) An explanation of the normal or contingent operating 
conditions, under which a transient stability problem exists, 
identification of the criteria used to determine these 
conditions, and an explanation of the rationale for their use. 
Criteria for steady-state conditions include, but are not 
limited to, a single line outage during heavy winter or summer 
peak loads. Criteria for outage conditions include, but are 
not limited to, one line out on maintenance and another 
tripping on fault; and 
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(2) At least two stability studies, one to demonstrate the 
problem situation and one to demonstrate the solution. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XLVI II ELECTRIC TRANSMISSION LINES, POWER TRI\NSFER 
CAPACITY. VOLTAGE DROP For electric transmission lines where 
power transfer capacity or voltage drop is a basis of need, the 
application must contain an explanation of the problem 
situation including the following information: 

(1) Where thermal rating is referenced, identification of 
both the normal and emergency thermal ratings and an 
explanation of their effect on power flows; 

(2) Where normal transfer capacity of a transmission line 
is referenced, identification of a standard power factor and 
voltage drop limit; 

(3) Where emergency power transfer capacity under 
contingent operating conditions is referenced, identification 
of the voltage drop and power factor acceptable for the period 
of contingency; 

(4) Identification of any applicable design or operating 
voltage drop standards or legal or contractual vel tage drop 
restrictions; 

(5) A minimum of four load flow studies. The load flow 
studies must clearly indicate any assumptions made, including 
any relevant input data, and must include a single line diagram 
showing megawatts and megavolt amp reactance loads a no flows 
and voltage levels for each study. The studies must include 
the following unless otherwise approved by the department: 

(a) the base case, illustrating the problem; 
<bl a study showing the immediate effect of the facility; 

and 
<c> a study showing the effect of the facility five years 

later. 
(6) 10-year historical and 10-year projected load growth 

at each point of distribution in the area that would be served 
by the facility, including the following: 

(a) a description of the assumptions used in making the 
projection, and an evaluation of the extent to which load 
growth in the area to be served by the facility will follow or 
differ for the patterns shown in overall service area load 
growth of the applicant; 

(b) if additional block loads equal to 10 percent or more 
of a given substation load are anticipated, a list of the total 
connected load and the after-diversity-maximum demand for each 
additional load. The ratio of the after-diversity-maximum to 
total connected load for the anticipated additional load must 
be compared to the same ratio for similar existing customers to 
establish the validity of the after-diversity load estimate; 
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(c) for substations which are delivery points for resale 
customers, the applicant may substitute the resale customer • s 
forecast of load growth at that delivery point for the 
applicant's own forecast. In such cases an evaluation of the 
resale customer's forecasting method must be included; and 

(d) an explanation of the amount of excess capacity which 
will be available after the proposed transmission line is 
built, under contingent and normal conditions, and an estimate 
of when additional reinforcement will be necessary. 

AUTH; 75-20-105, MCA IMP; 75-20-211, and 
75-20-503, MCA 

RULE IL ELECIRIC TRANSMISSION LINES. RELIABILITY OF 
sERVICE For electric transmission lines where reliability of 
service is a basis of need, an application must contain the 
following; 

(1) The information required by Rule XLVIII(5) and (6); 
(2) A description of the planning assumptions and rules by 

which the applicant attempts to maintain its desired level of 
generation and transmission reliability, an explanation of the 
rationale for the selection of the desired level of reliability 
and the following information; 

(a) 10 years historical line outage data in 
served by the proposed facility including 
location, and cause of the outage, the load 
number and type of customers affected, if known; 

the area to be 
the duration, 
lost, and the 

(b) a list of the types of customers in the area to be 
served or reinforced by the proposed facility that would be 
affected in the event of an outage on the existing transmission 
system, including identification of customers with special 
reliability requirements, and an indication of whether ttey 
have backup emergency generation. 

AUTH; 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE I. · ELECTRIC TRANSMISSION LINES. ECONOMY 
CONSIDERATIONS For electric transmission lines where economy 
considerations are a basis of need, an application must contain 
the following, as relevant: 

(1) A system cost study for the ten years following the 
date the proposed line is to be placed in service, showing 
system costs with and without the proposed line; 

(2) An analysis of markets and prices for surplus energy 
to be transmitted over the proposed line; 

(3) Jl_n analysis of sources and prices for purchased energy 
to be receivEd over the proposed line; 

(4) An analysis of the demand for and price of wheeling 
services to be provided by the proposed line; 
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(5) Other economic ar.alysis relevant to demonstrating the 
need, economic feasibility or financi<JJ viability of the 
proposed line: 

(6) A discussior. of the relationship of the capacity of 
the proposed facility to the size of projected flows over the 
facility; and 

(7l If transmission capacity exists that could carry the 
desired energy or power flows without violating voltage drop, 
transfer capacity or other tr<>nsrnission planning criteria, a 
diSCl'<.sion of efforts by the applicant to reach an acceptable 
<>greernent with the owners oi thiE> transmission capacity to make 
it available to the applicant at reasonable cost ana an 
explanation of why the proposed facililty is preferable to use 
of the existing facility. 

AU'I'H: 75-20-105, MCA 

RULE !.I OTHER LINEAR 
Applicants for other types 
pipelines, should contact 
information requirements for 

AUTH: 75-20-105, MCA 

IMF: 75-20-211, and 
75-20-503, MCA 

FACILITltS, EXPLANATION OF NEED 
of linear facilities, such as 

the department for appropriate 
determining need for the facility. 

IMP: 75-20-211, and 
75-20-503, MCA 

RUI.E LII ALL FACILITIES, PDO.I.:.lli.Q..t--.INTI:RCONNEC~ 
EXCHANGE. PURCHASE, AND SALE AGREEM.ENT.S. An application from 
an electric utility must contain the information listed in Rule 
VII and Rule VIII. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LIII MARKET ANALXSIS 
competitive utility must contain an 
pr imc ry product of the proposed 
by-products, for 10 years after the 
operation of the facility. This 
following: 

An application from a 
analysis of markets for the 

facility and significant 
expected first year of full 
analysis n.ust include the 

(J) A description of the market to be served; and 
(2) A market demand forecast, derived from engineering and 

econometric analyses of observed consumption patterns in the 
proposed market area. 

(a) All assumptions and methods used in preparing the 
forecast must be described in detail. 

(b) All statistical analyses leading to the forecast must 
be provided. 

(cl The degree of uncertainty in the forecast assumptions 
must be explicitly indicated by providing 6 reasonable range of 
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forecast scenarios using alternate sets of assumptions or by 
ether methods agreed to by the department. 

ldl The market demand forecast must be presented as a 
function of tile price- of the energy to be produced by the 
facility and of other economic and demographic variables. If 
price is not a significant determinant of the forecast, an 
explanation of the reasons and evidence to that effect must t:;e 
provideCi. 

\3) The market analysis &hall be compared with published 
U.S. energy forecasts. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LIV MARKETABILITY FORECASTS (1) An application 
from a competitive utility must contain a forecast of the 
likely future price of the primary energy form produced by the 
facility and any significant by-products for at least 10 years 
fx:ow. the expected first year of full operation of the facility 
and a projection of prices for the remainder of the plant 
life. The forecast shall be based on the forecast of demand 
required by Rule LIII and on a forecast of likely conditions of 
supply. Assumptions used to project prices beyond the 10-year 
forecast period must be provided. 

(2) Direct unit costs for the first, fifth and tenth years 
of full operation, and energy production costs over the life of 
the facility, as calculated in Rule XXX, must be estimated with 
and without adjusting for assistance as defined in Rule 1(7). 

(3l Direct unit costs over the life of the facility must 
be compared with the expected prices of the energy form 
estimated in (ll above. The expected date must be specified 
when the price will become greater than the direct unit costs 
of production. 

14l A discussion must be provided of likely assistance as 
defined by Rule 1(7). Direct unit costs over the life of the 
facility, adjusted for likely assistance must be compared with 
the expected prices. 

15l A discussion of the applicant's contingency plans if 
such assistance is not available must be provided. 

(6) A detailed analysis must be provided which weighs the 
costs and benefits of the proposed facility to the applicant, 
to the citizens of Montana, to the citizens of the United 
states, and to the consumer~ of the output of the facility. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LV 
coropeti tive 
uncertainty 
price and 

UNCERTAINTY ANALYSIS. An application from a 
utility must contain a discussion of the 

involved in the analysis of marketability, and 
the risks and benefits associated with alternate 
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outcomes and any contingency plans after the start of 
construction to slow down, temporarily halt, or terminate 
construction if markets do not develop as projected. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

BULE LVI SERVICE ABEA UTILITIES, GENERATION AND CONY&RSIO~ 
FACILITIES, EVALUATION OF ALTEBNATIYES. (1) An application 
must contain an evaluation of the nature and economics of 
alternatives to the proposed facility, including alternative 
energy resources, energy conservation, alternative energy 
technologies, nonconstruction alternatives, alternative sizes 
and timing of facilities, the no action alternative, and 
alternative technological components for the proposed 
facility. An application must contain a comparison of 
alternatives leading to selection of the proposed facility as 
the preferred alternative, and an explanation of the reasons 
for selection of the proposed facility. 

!2) An application must contain an evaluation of each 
alternative energy resource, energy conservation, or 
alternative energy technology that can individually or 
collectively produce or save at least one megawatt or one 
percent of the output of the proposed facility, whichever is 
greater. The evaluation must describe each alternative energy 
resource or energy conservation measure, the location and 
quantity of the resource available, and the constraints to its 
availability. Predictable daily and seasonal variations in the 
availability of an alternative energy resource or energy 
conservation must also be described. 

(a) Alternative energy resources include, but are not 
limited to, coal, natural gas, liquid hydrocarbons, nuclear, 
solar, wind, geothermal resources, biomass, and falling water. 

(b) Energy conservation includes any measures that reduce 
the amount of energy required to accomplish a given quantity of 
work. through increases in efficiency of energy use, productior 
or distribution. 

(c) Alternative energy technologies include, but are not 
limited to, alternative combustion technologies, alternative 
coal conversion technologies, alternative boiler designs, 
cogeneration and alternative uses of waste heat., alt<:rnative 
wind, hydropower, and geothermal generation technologies, and 
the direct application of energy resources. 

(3) An application must contain an evaluation of 
nonconstruction alternatives, including purchase of a share in 
another planned or existing facility, long-term purchase of 
energy or capacity from other utilities or suppliers, and 
increased use of contractually curtailable customer loads. 

(a) For peaking facilities, nonconstruction alternatives 
include load management and peak load pricing, and increased 
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contractual interruptibility and curtailability of customer 
loads, 

(4) An application must contair• an evaluation of 
alternative size facilities and alternative timing and 
frequency of construction, The evaluation must include the 
alternative timing of appropriately sized plants using 
alternative energy resources and technologies as well as 
alternative sizing and timing of energy generation or 
conversion plants of the same type as the proposed facility, 
including those below the size thresholds in 75-20-104!10), 
!'!CA. The evaluation must also include alternative timing of 
any other energy generation or conversion units planned by the 
applicant, including those identified in the long-range plan 
filed with the department under Rule V or other planning 
documents of the applicant, 

(5) An application must contain an evaluation of the no 
action alternative, wherein no action would be taken to r.1eet 
the need or provide the services the proposed facility is 
designed to meet or provide. 

(6) An application must contain an evaluation of 
alternative technological components and subsystems that could 
be employed by the proposed facility that could substantially 
reduce the cost or environmental impacts of the proposed 
facility, including, but not limited to, air and water 
pollution control systems, cooling systems, and transmission 
and distribution systems and those required by Rule LXXVII !8) 
and LXXVIII(8l and (9), 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LVII SERVICE AREA UTILITIES. GENERATION AND 
CONVERSION FACILITIES, CRITERIA FOR EVALUATION OF ALTERNATIVES 
TO THE PROPOSED FACILITY An application must contain an 
evaluation of relevant alternatives listed in Rule LVI, leading 
to a ranking of alternatives and selection of the proposed 
facility. The evaluation and selection may be made by any 
method preferred by the applicant. 

(1) An application must include a detailed description of 
the methods and criteria used by the applicant to select the 
proposed facility given the capacity, availability, and types 
of alternatives, and to determine the proper size and timing of 
construction, in order to achieve maximum economies of scale 
and the applicant'c desired level of reliability at the lowest 
economic cost, 

(2) In addition to the applicant's criteria for 
comparison, all appropriate alternatives which have no 
insurmountable environmental, technical or other problems 
serious enough to warrant elimination from further 
consideration, must be ranked by the levelized delivered cost 
of energy, including known mi tiga tioi• costs. 111 terna tives 
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~r-ose levelized delivered cost of f;r"~r<;;~ is 1 c~ r;:ore th<.n 50 
percent higher than the cost of energy fran the ~roposeci 
facility, or which have significant environmental advantages 
over the proposed facility, must be con, pared or, the basis of 
performance, systen• impact, and environmental impact as 
follows: 

(a) performance criteria include: 
(i) the first year and levelized delivered cost of energy, 

including known mitigation costs, incremental transmission 
costs and the effect of line losses; 

( ii J f inanceabili ty; 
(iii) conversion efficiency; 
(iv) the estimated on-line life of the alternative and the 

projected capacity factor ouring the on-line life of theo 
alternative; 

Cvl reliability and reserve requirements; 
Cvil availability; 
Cviil planning flexibility and resourGe commitment; 
(viii) operating flexibility; ane 
(ixl amount of demand that can be provided for by the 

colternative; 
(:~o-) constrdnts to implementation; 
(b) system impact criteria include: 
( il incremental system cost; 
(ii) impact on system reliability; 
Ciiil impact on system reserve requirements; and 
Civ) impact on need for future expansion of the 

transmission and distribution system; 
(c) environmental impact criteria include: 
(i) significant environmental advantages and 

disadvantages; and 
Cii) significant siting constraints. 
(3) In comparing the no action alternative with the other 

alternatives, the costs of no action shall include, if 
relevant, the net losses to consumerE ~ho would be deprived of 
the output of the facility. 

(4) An explanation must be given of the reasons for 
dropping any alternative from further consideration at any 
stage in the evaluation process. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LVIII SERVICE AREA UTILITIE~ENERATION AND 
CONVERSION FACILITIJ!.S, E.Yl\.L.UATI.QJL.DF ALTERNATJ:~illW=.RE.S.O.llEO 
BALANCES (1) An application from a service area utility must 
contain an evaluation of alternative load-resource balances 
frmr the 1/roposed facility and at least thf' two lowest 
levelized cost alternatives identified in Rule LVII. 

(a) Alternative load-resource balances shall be 
constructed by varying the order in which the proposed facility 
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and alternatives, including conservation, are constructed or 
employed, with additional resources added as necessary to 
balance loads for a period of 20 years. 

(b) Alternative load-resource balances shall be 
constructed to reflect load growth uncertainty. 

( 2) The alternative load-resource balances shall be 
evaluated by calculating the net present value of all costs for 
each alternative. Expected net present values for each 
alternative load-resource balance shall be calculated by a 
probability weigh tins of the results across alternative load 
growth scenarios, or by other r.1ethods agreed to by the 
d12partment. 

<al The evaluation must account for differences in costs 
beyond the 20-year analysis period, reflecting differences in 
the remaining useful life of the alternative resources. 

(b) The methods and assumt,tions used in calculating net 
present value, and the sensitivity of the resulting rankings of 
expected net present value of all costs to changes in key 
assumptions must be described, and any relevant indicators of 
the statistical validity of the rankings must be provided. 

(c) A sensitivity analysis must be provided of the effect 
of alternate size and timing of facilities on the net present 
value of all costs. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LIX COMPETITivE UTILITIES ANn NQNUTILITIES, 
GENERATION AND _ CONVERSION ~ACJ.L.l!ll.ES, EVALUATION OF 
ALTERNATIVES (1) An application must contain a discussion of 
reasonable alternative energy technologies to produce the same 
output as that of the proposed facility and an explanation of 
the rationale for the selection of proposed technology. 
Alternative energy technologies include, but are not limited 
to, alternative combustion technologies, alternative coal 
conversion technologies, combustion turbines, alternative 
boiler designs, cogeneration, and alternative uses of waste 
heat. Published tradeoff studies, if utilized in the selection 
process, may be cited by reference. 

(2) An application must contain an evaluation of 
nonconstruction alternatives, including purchase of a share in 
another planned or existing facility and long-term purchase of 
energy or capacity from other utilities or suppliers. 

(3) An application must contain an evaluation of 
alternative technological components and subsystems that could 
be employed by the proposed facility that could substantially 
reduce the costs or environmental impacts of the proposed 
facility, including, but not limited to, air and water 
pollution control systems, cooling systems, and transmission 
and distribution systems and those required by Rule LXXVIII (8) 
and 2316(8) and (9). Documentation for process tradeoff 
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studies performed by the applicant must be provided. Published 
tradeoff studies may be cited by reference. A description of 
the methods used to select the proposed designs for major 
process areas must be included. 

(4) An application must contain an evaluation of alternate 
sized facilities of the same type as the proposed facility. 

(5) An application must contain an evaluation of the no 
action alternative. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LX COMPETITivE UTILITIES AND NONUTILITIES, GENERAXIQN 
AND CONVERSION FACILITIES. CRITERIA FOR EVALUATION OE 
ALTERNATivES TO THE PRQPOSED FACILITY (1) The application 
must contain a detailed description of the methods and 
criteria used by the applicant to compare alternatives and to 
select the proposed facility given the capacity, availability 
and type of alternatives, and to determine the proper size of 
the facility. 

C2l In addition to the app~icant' s criteria for 
comparison, all alternatives listed 1n Rule LIX must be 
compared on the basis of performance and environmental impact. 

Cal Performance criteria include: 
Cil the first year and levelized delivered cost of energy 

or product, including incremental transmission or 
transportation costs calculated with and without assistance; 

(iil financeability; 
Ciiil the estimated on-line life of the alternative and 

the projected availability and capacity factor during the 
on-line life of the alternative; 

Civl reliability; 
Cvl conversion efficiency; 
Cvil planning flexibility and resource commitment; and 
(vii) constraints to implementation. 
(b) Environmental impact criteria include: 
Cil Significant environmental ~~vantages and 

disadvantages; and 
<iil Significant siting constraints. 
(3) In comparing the no action alternative with the other 

alternatives, the costs of no action shall include, if 
relevant, the net losses to consumers who would be deprived of 
the output of the facility, 

C4l An explanation must be given of the reasons for 
dropping any alternative from further consideration at any 
stage in the evaluation process. 

AUTH: 75-20-105, MCA 

17-9/13/84 

IMP: 75-20-211, and 
75-20-503, MCA 
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RULE LXI SERVICE AREA UTILITIES, ELECTRIC TRANSMISSION 
LINES, EVALUATION OF ALTERNATIVES An application must contain 
an evaluation of the nature and economics of relevant 
alteJ::natives to the proposed facility, which could in whole or 
in part address the problem or opportunity as described in Rule 
XLVI that the proposed facility is designed to address, 
including transmission alteJ::natives, alternative energy 
resources, alternative transmission technologies, alternative 
levels of reliability and nonconstruction al terna ti ves. The no 
action alternative must be evaluated. The evaluation must also 
include a comparison of al terna ti ves leading to the selection 
of a preferred alternative and an explanation of the reasons 
for the selection of the proposed facility. 

(1) An application for an electric transmission line must 
include an evaluation of transmission alternatives, including 
alternative end points and intermediate substation locations 
for the transmission line and upgrading or replacing an 
existing facility that would serve to provide the needed 
reinforcement that ~1ould be provided by the proposed facility. 
An application must also evaluate alternative timing of other 
electric transmission lines planned by the applicant, including 
those identified in the long-range plan filed with the 
department undeJ:: Rule V OJ: in other planning documents, which 
in whole or in part would address the problem situation or 
opportunity or provide the needed reinforcement that would be 
provided by the proposed facility. For each transmission 
alternative, a minimum of four load flow studies must be 
provided, as required by Rule XLVIII(5), 

(2) Alternative energy resources and energy conservation 
alternatives are those that can individually or in combination 
offset or postpone the need for the proposed facility, or 
provide services comparable to the proposed facility. The 
evaluation must include a description of each alternative 
energy resource or energy conservation measure, the location 
and quantity available, any constraints to its availability and 
predictable daily and seasonal variations in the availability 
of the energy resource, if applicable. 

(3) Alternative transmission technologies are those 
capable of providing comparable services or addressing the 
problem or opportunity the proposed facility is designed to 
address. 

(41 An application based on reliability of service 
considerations must contain an evaluation of alternative levels 
of transmission reliability, and of the provision of backup 
generation to customers with particular needs for reliability. 

(5) nonconstruction alternatives include the use of 
curtailable and interruptible load contracts with customers and 
load management. Evaluation should be made of the cost and 
feasibility of direct payments for increased interruptibili ty 
or load management. 
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(6) The no action alternative, means nr facility would be 
constructed to meE't the need or prcviei<" the services the 
proposed facility is designed to ~eet or provide. 

AUTH: 75-20-105, MCA IMP: 7~-20-~11, and 
75-20-503, MCA 

RULE LXII~.,b__JJj'jLl'l'IES ,.._..EI,_l:_r:.TIUC TRAtWMISSION 
.Lll!.E.S....._ CRITERIA FOR EVA[.UATIQR OF AL~ (1) An 
application must contain the a~~licant's evaluation of all 
relevant alternative~; listE'd in F.ule LXI leading to a ranking 
and selection of alternatives and selection of the proposed 
transmission facility. 

(a) An application must include a detailed description of 
the methods and criteria used by the applicant to select a 
facility which addresses the problem or opportunity situations 
identified as the basis of need (see Rule XLVI) at the lowest 
overall cost. 

(21 In addition to the applicant's criteria for 
comparison, an application mu~t include a ranking of all 
relevant alternatives which have no insu[mountable 
environmental, technical or other problems serious enough to 
warrant elimination from further consideration, by leveli~ed 
annual cost, including known mitigation costs. Alternatives 
whose levelized annual cost is not more than 50 percent higher 
than the proposed facility or 25 percent higher when the 
proposed facility is a transmission line 230 kv or higher and 
at least 30 mile~ long, or which have significant environmental 
advantages over: the proposed facility, must then be compared 
based on performance, system impact, and environmental impact 
as follows: 

(a) performance criteria include: 
(i) total construction cnst and leveli~ed annual coat; 
<iii financeability; 
(iiil reliability; 
(ivl duration of the solution; length of time before 

additional reinforcement is needed; and 
<vi constraints to implementation. 
(b) system impact criteria include: 
(il for generation alternatives, the need for future 

expansion of the existing transmission and distribution system; 
(iii total transmission system losses; 
<iii) effect, if any, on timing and need for constructing 

new generating facilities; and 
(iv) effect on the ability of the applicant to take 

advantage of opportunities for ecor,omy transactions. 
(c) environmental impact criteria include: 
<il significant environmental advantages and 

disadvantages; and 
(iii significant siting constraints. 
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(3) In comparing the no action alternative with other 
alternatives, the costs of no action shall include, if 
relevant, the net losses to consumers who would be deprived of 
the services of the facility. 

(4) A full explanation must be given of the reasons for 
dropping any alternative from further consideration at any 
stage in the evaluation process. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXIII Pu.ELlll,£ FACILITIES, EVALUATION or 
ALTERNATIVES An application for a pipeline facility must 
contair. an evaluation of alternatives, including, but not 
limited to, the use of alternative transportation modes, 
alternative starting points if the point of origin is a plant 
or facility for which a site must be chosen, alternative 
destination points, alternative diameter pipe, alternative flow 
rates, alternative rates of pumping or compressing, alternative 
size, number and location of pump or compressor stations, 
alternative pump or compressor fuels and fuel sources, 
alternative pipe wall thickness and alternative pipe material, 
and the no action alternative. 

AUTP.: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

,RW..E I.XIY ENERGY GENEBATION AND CONVERSION FACILITIES, 
~L REQUIREMENTS or THE ALTERNATIVE SITING STUDY An 
application for an energy generation or conversion facility 
must contain an al ter:native siting study and baseline 
environmental data as specified in Rule LXIV-Rule LXXX. These 
requirements apply specifically to fossil-fueled facilities and 
other facilities that utilize similar transportable energy 
resources. An alternative siting study and equivalent 
environmental baseline data is required for all energy 
generation or conversion facilities defined by 75-20-104(10), 
MCA. Applicants for energy generation or conversion facilities 
that employ nontransportable energy resources must consult with 
the department concerning the alternative siting study and 
baseline data requirements. 

(1) The alternative siting study for an energy generation 
or conversion facility must include: 

<a> delineation of the study area (see Rule LXIX); 
(b) analysis of delivered cost of energy in the study area 

(see Rule LXX; 
(c) identification of economically feasible siting areas 

(see RUle LXXI); 
(d) a reconnaissance of the study area <see Rule LXX!Il; 
(e) selection of candidate siting areas (see Rule LXXIII) 1 
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(f) an inventory of the candidate siting areas (see Rule 
LXXIV and LXXV)J 

(q) selection of alternative sites (see Rule LXXVI); 
(hl a baseline study of alternative sites, including 

baseline data collection and impact assessment (see Rule LXXVII 
and LXXVII I) 1 

(i) a comparison of alternative sites (see Rule LXXIX>; 
and 

(j) selection of the preferred site (see Rule LXXX). 
(2) An application must contain the information required 

by Rule LXXXI (3) for the following new linear facilities or 
upgrades of existing linear facilities that are proposed in 
association with each of the alternative sites, unless the 
applicant can demonstrate that less detailed information meets 
these requirements, based on considerations of voltage, 
capacity, or length of the associated facilities, the 
homogeneity of the geographic area that would be crossed by 
these facilities or that impacts are not likely to occur. 

(a) Associated facilities that transport major volumes of 
materials, including fuel and water required by the facility to 
produce energy or other primary products. 

(b) Associated facilities that transmit or transport the 
energy or primary products of a facility to load centers or to 
a point of interconnection with a transmission or 
transportation system. 

(3) An application must contain a summary of the results 
of consultation with appropriate government agencies to 
identify their concerns about the proposed facility's possible 
locations or effects on the environment, and the way the 
applicant considered these concerns in identifying preferred 
and alternative sites for the facility. 

(4) An application should include only information that is 
relevant to evaluation of the impacts of and alternative 
locations for the facility. If any of the information required 
by Rule LXIV-LXXX or 75-20-503, MCA is not included, an 
application must contain a discussion of the rationale behind 
omitting them. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXV ENERGY GENERATION AND CONY~N FACILIT~BL 

.P~R~E~P~E~RB~E~n~~s~r~T~E~~c~R~I~T~E~R~I~A Preferred site(s) conform to the 
criteria listed in 75-20-301(2) (i) and 304(3) (a), MCA and are 
located! 

(1) In areas where transportation requirements will be 
compatible with other human activities; 

(2) Where new associated linear transmission or 
transportation facilities are as short as possible and conform 
to the preferred route criteria listed in Rule LXXXII; 
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(3) Where there is probable community acceptance and 
cooperative participation in the siting of the facility; 

(4) Where there will be a net positive effect on the 
economy of local communities; 

(5) In areas with adequate public and private services to 
meet the demands created by construction and operation of the 
facility; 

(6) In geologically stable areas in flat or gently rolling 
terrain; 

(7) Where opportunities exist for energy conservation or 
use of by-products, including waste heat; 

(8) In areas which meet the criteria for class II waste 
disposal areas listed in ARM 16,14.505; 

(9) Where a water supply is obtainable from existing or 
planned industrial water storage; 

(10) In areas where atll<OSpher·ic conditions and topography 
are favorable for dispersion of airborne pollutants; and 

(lll In accordance with applicable local, state, or 
federal management ~lar.s where public lands are concerned. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXVI ENERGY GENERATION AND CONVERSION F!CTLITIES, 
EXCLUSION AREAS The following exclusion areas within the 
study area shall be eliminated from further consideration for 
siting the facility unless the legislative or administrative 
unit of government with direct authority over the <:rea gives 
the applicant permission to locate the facility there. 
Information concerning the locations of exclusion areas is 
required by the reconnaissance and is considered throughout the 
alternative siting study. 

(ll National wilderness areas. 
(2) National primitive areas. 
(3) National parks. 
(4) Rivers in the national wild and scenic river system. 
(5) National wildlife refuges and ranges. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE I.XVII ENEBGL ... ~ID~ro'.lmL..AND ........ miDl.Ell,S.ION FACILITIES, 
SENSITIVE AREAS Facilities shoulo r>ot be sited in sensitive 
areas unless the applicant can demonstrate that no significant 
adverse impacts would result, or that mitigation of significant 
adverse impacts is possible, or that siting the facility in a 
sensitive area would result in less cumulative adverse 
environmental impact and economic costs, including the costs of 
reasonable mitigation, than siting the facility in an 
alternative location. Requirements for information concerning 
the locations of sensitive areas are divided among the 
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reconnaissance, the inventory, and the baseline levels of the 
siting study. Any sensitive areas initially identified by 
either the reconnaissance or the inventory shall be considered 
throughout the remainder of the alternative siting study, in 
the selection of alternative sites, and in the assessment of 
impacts required by the baseline study if any of these areas 
are wit~in the impact zone of an alternative site. 

Cll For the reconnaissance, the sensitive areas are as 
follows; 

(a) state game ranges ar.d game management areas; 
Cb) E<tate parks and national and state monuments; 
Ccl national and state recreation areas; 
(dl rivers under active stud~' for· inclusion in the 

national wild and scenic river system; 
(e) roadless areas of 5,000 acre~. or greater in size, 

managed by federal or state agencies to retain their roadless 
character; 

Cfl areas cesignated class 
significant deterioration provisions 
Montana or areas under active 
designation; 

I under ptevention of 
of the clean air act of 
consideration for such 

(gJ areas designated as "non-attainment• under the clean 
air act of Montana; 

(h) designated critical habitat for state or federally 
listed threatened or endangered species; 

(i) national historic landmarks, and national register 
historic districts and sites; and 

(jJ rivers and streamr; in the state recreational waterway 
system. 

(2) For the inventory, the sensitive areas are as follows: 
(a) land areas covered by conservation easements where the 

presence of the facility would be incompatible with a 
management plan established by a local, state or federal 
agency; 

(b) public and private airports and airfields and any 
controlled airspace associated ~1ith them, and othe-r air traffic 
hazard areas identified by the Montana aeronautics division and 
the federal aviation administration; 

(c) designated visually sensitive areas; 
(d) unique habitats and natural areas, including areas 

designated by the national park service, the USDA forest 
service, the bureau of land management, or the statE' of ~1ontana 
as national natural landmarks, natural a~:eas, l'esearch natural 
areas, a~:eas of critical environmental concern, special 
interest a~:eas, ~:esea~:ch botanical areas, and outstanding 
natural areas; 

(e) national registel' eligible historic districts and 

national trails; 
municipal watersheds; 

sites; 
(f) 
(g) 
(h) designated one hundred year floodplains; 
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military installations, including, but not limited to, 
bases, command centers, missile silos, and radar 

agricultural experiment stations; and 
streams and rivers designat~d class I and II by the 

department of fish, wildlife and parks. 
For the baseline study, the sensitive areas are as 

habitats occupied at least seasonally by resident 
federally list~·d threatened and endangered species; 
viewsheds of scenic overlooks and scenic highways; and 
state or federal waterfowl production areas. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXVIII ENERGY GENERATION AND CONVERSION FACILITIES. 
AREAS OF CONCERN Facilities should r.ot be sited in areas of 
concern unless the applicant can demonstrate that no 
significant adverse impacts would result, or that mitigation of 
significant adverse impacts is possible, or that siting the 
facility in an area of concern would result in less cumulative 
adverse environmental impact and economic costs, including the 
costs of reasonable mitigation, than siting the facility in an 
alternative location. Requirements for information about the 
locations of areas of concern are divided among the 
reconnaissance, the inventory and the baseline levels of the 
siting study. Any areas of concern initially identified by 
either the reconnaissance or the inventory shall be considered 
throughout the remainder of the alternative siting study, in 
the selection of alternative sites, and in the assessment of 
impacts required by the baseline study if any of these areas is 
within the impact zone of an alternative site. 

(1) For the reconnaissance, the areas of concern are as 
follows: 

(a) specially managed buffeJ: aJ:eas surrounding exclusion 
areas; 

(b) active faults showing evidence of post-miocene 
movement; and 

!cl mountain valleys subject to a high frequency of 
atmospheric conditions conducive to poor dispersion of air 
pollutants 

(2) For the inventory, the areas of conceJ:n are as 
follows: 

!a) areas of rugged topography defined as areas with 
slopes greater than 15 percent; 

!bl the winter distribution of elk, deer, and pronghorn 
and ~reas where they concentrate during severe winters as 
designated by the Montana department of fish, wildlife, and 
parks, bureau of land management, or USDA forest service; 
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(c) major elk summer security areas which are any forested 
areas greater than 1/2 mile in minimum radius, w.ore than 1/2 
mile from an existing road, and designated by the Montana 
department of fish, wildlife and patks, bureau of land 
management, ot USDA forest service as elk summer range; 

(d) habitats occupied at least seasonally by mountain 
sheep as designated by the Montana department of fish, wildlife 
and parks; 

(el any undeveloped land or water areas that contain known 
natural features of unusual scientific, educational or 
recreational significance, 

Cf) areas with geologic units or formations that show a 
high probability of including significant paleontological 
resources; 

(g) sites with evidence of contemporary use that have 
religious or heritage significance and value to Indians as 
defined by Rule LXXVCBI1 

Ch) rivers and streams under active study for inclusion in 
the state recreational waterway system, and 

(il proposed national natural landmarks under active 
study. 

(31 For the baseline study, the areas of concern are as 
follows: 

Cal individual residences located outside of incorporated 
cities and towns; 

(b) major public buildings, including schools; 
(cl one hundred year flood plains defined as areas of land 

adjacent to a stream channel with a one percent or less 
probability of being flooded in any given year; 

(d) riparian forests defined as a stand of mature 
cottonwood or mixed cottonwood-conifer forests greater than 100 
meters long and 10 meters wide where average canopy height is 
50 feet or more and average density of mature trees is greater 
than 20 stems per acre that occurs along a waterway; 

Cel nesting colonies, defined as five or more pairs within 
40 acres, of white pelicans, great blue herons, double-crested 
cormorants, gulls, or terns1 

(f) sage grouse and sharp-tailed grouse breeding areas, 
the winter distribution of sage grouse and sharp-tailed grouse, 
and areas where they concentrate during severe winters as 
designated by the Montana department of fish, wildlife and 
parks; and 

Cgl habitats occupied at least seasonally and critical to 
species listed as "species of special interest or concern" by 
the Montana department of fish, wildlife and parks and the us 
fish and wildlife service. 

AUTB: 75-20-105, MCA 

17-9/13/84 

IMP: 75-20-211, and 
75-20-503, I'ICA 
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RULE LXIX ENERGY GENERATION AND CONYERSION FACILITIES. 
DELINEATION OF THE STUDY AREA (1) An application must 
identify the study area and its boundaries. The study area 
must contain the locations of sources of major inputs to the 
proposed facility and the destinations of the output of the 
facility, including the following: 

(a) for service area utility applicants with a service 
area outside Montana, the applicant's entire service area, the 
entire state of Montana, and any areas between Montana and the 
service area where the facility could be constructed with a 
reasonable likelihood that the levelized annual delivered cost 
of the energy to the load or market centers to be served would 
be no more than 30 percent greater than the least cost location 
where the facility could be constructed or where significant 
environmental advantages such as those listed in Rule LXV 
justify additional costs; 

(b) for service area utility applicants with a service 
area located wholly in Montana, the applicant's entire service 
area and any additional areas inside or outside Montana where 
the facility could be constructed with a reasonable likelihood 
that the levelized annual delivered cost of the energy to the 
load ot market centers to be served would be no more than 30 
percent greater than the least cost location where the facility 
could be constructed or whete significant environmental 
advantages such as those listed in Rule LXV justify additional 
costal 

(C) for competitive utilities and nonutilities, all major 
load or market areas to be served by the proposed facility; 

(d) reasonable alternative sources of coal for the 
proposed facility: 

(i) the reasonableness of an alternative coal source is 
based on the comparative costs of mining, transportation, 
treatment and compliance with existing regulations; and 

(iil the reasonableness of an alternative coal source 
cannot be determined solely on the basis of ownership. 

(e) reasonable alternative sources of water for the 
proposed facility: 

(i) reasonable water sources are determined based on 
availability and the cost of acquisition, transportation 
treatment and compliance with existing regulations; 

(f) existing bulk transmission or transportation segments 
where there is available capacity to accommodate the output of 
the proposed facility, either directly or by displacement in 
order to serve the load or market areas listed in (a)-(c), 

(2} An application must contact a map of the study area 
depicting the locations listed in (1). 

AUTH: 75-20-105, MCA 
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RULE LXX ENERGY GENERATION AND CONVERSION FACILITIES, 
ANALYSI~ELIVERED COST OF ENERGY IN 'IHE S'IUDY AREA. Ill 
An application must contain estimates of the following costs 
and graphical representations cf these costs, depicteri b~t 
selected iso-cost lines, a cell~lar-based format, or other 
methods approved in writing by the department. 

Cal The estimated costs of supplying coal to the proposed 
facility located at any point in th•c: study area, from the 
lowest cost coal source for that point. 

(bl The estimated costs of providing cooling water to the 
proposed facility located at any point in the study area, from 
the lowest cost water source for that point. 

(c) The estimated costs of constr~cting, operating and 
maintaining the proposed facility at <>ny point in th"' study 
area, based on the differences, if any, in labor costs 
associated with distances to population centers, any 
differences in facility design required to comply with air 
quality requirements, and any other differences in facility 
design associated with different locations for the proposed 
facility. 

(d) The estimated costs of transmitting or transporting 
the energy or product of the proposed facility from any point 
in the study area to the load or market areas described in Rule 
LXIX (1) (a),(b), or (c), including the costs of construction of 
any necessary transmission or transportation links and the 
present value of any line losses and wheeling costs, through 
the minimum cost transmission arrangements associated with any 
point in the study area. 

lel Any other afpropriate cost categories as determined by 
the applicant. 

(2) An application must contain a composite of the 
delivered levelized cost of energy from the facility located at 
any point in the study area, based on the costs required by 
(l) (a)- (e). 

(3) An application must contain a description of the cost 
analysis, the methods and assumptions used to develop the 
information required by Ill and {2), and a discussion of the 
accuracy of the cost estimates. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXI ENERGY GENEBA'IION AND CONYERSION FACILI'IIES. 
IDEN'IIFICA'IION OF ECONOMICALLY FEASIBLE SI'IING AREAS (1) 
Based on the cost calculations required by Rule LXX, the 
applicant must identify, on the map required by Rule LXIXI2), 
the location where the facility could be constructed at the 
minimum delivered levelized cost of energy in the study area. 

(2) The applicant must specify the cost associated with 
the location specified in Ill. 

17-9/13/84 MAR Notice No. 36-45 



-1263-

(3) The applicant must identify economically feasible 
siting areas on the map required by Rule LXIXC2). Economically 
feasible siting areas are defined by cost contours or cells 
that indicate the areas where the delivered levelized cost of 
energr from the facility would be no more than 30 percent 
higher than the minimum cost location identified by (1) or 
areas that have significant environmental advantages such as 
those listed in Rule LXV that justify additional costs. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

ru1.1J! LXXII ENERGY GENERATION AND CONVERSION FACILITIES. 
RECONNAISSANCE An application must contain a reconnaissance 
of the study area prescribed by Rule LXIX to select candidate 
siting areas that are generally suitable for siting the 
facility. 

(1) For the portion of the study area located in Montana, 
an application must contain a base map with the study area 
delineated on USGS topographic maps at a scale of 1:250,000. 

( 2) The reconnaissance must include overlays to the base 
map required by (1) of the exclusion areas listed in Rule LXVI, 
the sensitive areas listed in Rule J,XVII C l) and the areas of 
concern listed in Rule LXVIII (ll that occur in the portion of 
the study area located in Montana. 

(3) For the portion of the study area located outside 
Montana where economically feasible siting areas were 
identified by Rule LXXI (3), the applicant shall consider 
exclusion areas equivalent to those listed in Rule LXVI, 
sensitive areas equivalent to those listed in Rule LXVII (1) , 
and areas of concern equivalent to those listed in Rule 
LXVIII (1). 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXIII ENERGY GENERATION AND CONVERSION FACILITIES, 
SELECTION OF CANDIDATE SITING AREAS (l) The applicant shall 
select at least three geographically distinct candidate siting 
areas of at least 10 miles in minimum radius with boundaries 
that lie within an economically feasible siting area identified 
in Rule LXXI(3), based on consideration of the following: 

(a) exclusion areas, sensitive areas, and areas of concern 
identified pursuant to Rule LXXII(2) and (3); 

(b) the preferred site criteria listed in Rule LXV; 
(c) refinements of the cost estimates required by RUle LXX 

based on the information provided pursuant to Rule LXXII (2) 
and/or (3) and any factors that influence the cost of the 
facility, including the costs of the following: 

(il coal and water delivery systems, including rail spura, 
pipelines, reservoirs, wells, conveyor and conduit systemsJ 
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(ii) energy or product delivery systems, including 
transmission or transportation facilities; 

(iii) pollution control systems and other mitigation 
measures; and 

<iv) other associated facilities or facility components. 
(d) engineering concerns; and 
(e) other factors important to the applicant. 
<2> If only one candidate siting area is selected, based 

on (1), that area shall be at least 30 miles in radius and be 
located within an economically feasible siting area identified 
in Rule LXXI(3J. 

(3) The applicant shall delineate the boundaries of the 
candidate siting areas with lines on the base map required by 
Rule LXXII that are accurate to within 0.5 mile (0.80 km). For 
portions of the study area located outside Montana, any 
candidate siting areas shall be delineated on the map required 
by Rule LXIX. 

C4J An application must contain an explanation of the 
methods used to select the candidate siting areas, an 
explanation of how the considerations listed in (1) were 
incorporated, and a discussion of the rationale behind 
selecting the areas. 

C5) If any portion of an economically feasible siting area 
is located outside Montana, the applicant shall select at least 
one candidate siting area outside Montana. An applicant 
choosing candidate siting areas outside Montana must select at 
least two candidate siting areas within Montana. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXIV ENERGY GENERATION AND CONVERSION FACILITIES.._ 
INVENTQRY, GENERAL REQUIREMENTS (1) An application must 
contain an inventory of the candidate sitinq areas identified 
in Rule LXXIII to select alternative sites suitable for siting 
the facility. 

(2) An application must contain base maps of tbe ~andidate 
siting areas. The base maps shall provide coverage at a scale 
of 1:62,500 or 1:24,000 of the geographic area within the 
candidate siting areas. The applicant shall provide one mylar 
copy of each base map to the department. USGS 15 or 7.5 minute 
topographic maps, enlarged or reduced to the appropriate scale 
if necessary, shall be used to create the base maps, insofar as 
possible. Where such topographic coverage ia not available, 
USGS advance or final 7.5 minute orthophoto quads or the best 
available published maps with a scale of 1:125,000 or 
1:100,000, enlarged to the appropriate scale if necessary, 
shall be used. 

(3' The sensitive areas listed in Rule LXVIICl) and C2J, 
the areas of concern listed in Rule LXVIII(!) and (2), and the 
environmental information required by Rule LXXV shall be 
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delineated on the minimum number of overlays to the base maps 
of the candidate siting areas. The overlays shall clearly 
portray the required information. The applicant shall organize 
and present the required information on overlays according to 
the categories listed in Rule LXXIX(3J (cJ-(e) and <hJ-(m) to 
the extent it is practical. within each category, uniform map 
scales must be used. The applicant shall submit one mylar copy 
of each overlay to the department. Where a map scale other 
than 1:62,500 is specified, the applicant may submit the 
information at the alternative scale, enlarged as specified in 
( 2) • All overlays shall clearly show section lines or corners 
and township and range locations. 

(4) For candidate siting areas selected pursuant to Rule 
LXXIII that are located outside Montana, the applicant shall 
consider sensitive areas equivalent to those listed in Rule 
LXVII(!) and (2) and areas of concern equivalent to those 
listed in Rule LXVIII(!) and (2). 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXV ENERGY GENERATION AND CONVERSION FACILITIES, 
lNVENTQRY, ENVIRONMENTAL INPORKATION An application must 
contain the following environmental information for the 
geographic area within each candidate siting area. 

(1) An application must contain one or more overlays 
depicting the location of the following land use and land cover 
categories. A minimum map resolution of 20 acres is required 
unless otherwise specified in any individual category below. 
Linear features required by (e), (f), and (g) and boundaries of 
any other land cover or land use categories shall be accurately 
mapped to within one-tenth mile. The applicant may combine 
information on an overlay provided that mapped categories are 
clearly distinguishable. All overlays shall clearly show 
section lines or corners and township and range locations. 

<a> Cities, towns, and unincorporated communities, and 
residential clusters of 5 or more dwelling units per 20 acres. 

(bJ Designated residential growth areas. 
(c) The developed areas adjoining city and town 

boundaries. 
(d) Industrial and commercial areas located outside of 

cities, towns and unincorporated communities. 
(e) Existing federal and state highways and designated and 

existing county roads. 
(f) Railroads and railroad right-of-way. 
(gJ Electric· transmission lines of 161 kilovolts (kv) or 

greater voltage design. 
<h> Nontimbered rangeland. 
(i) Dry cropland, 
(j) Prime and unique farmland. 
(k) Mechanically irrigated land and other irrigated land. 
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Ill Irrigation canals carrying at least 50 cfs of water. 
(ml Permitted surface mining areas. 
(nl Forested lands. 
(o) Standing water bodies, including any lake, wetland 

marsh or reservoir, and intermittent water bodies and 
internally drained basins that reach a surfaCE area of 10 acres 
or more at least one year out of ten. 

C2) An application must contain an overlay showing the 
following land ownership categories: 

(a) public land, by management agency; and 
(b) tribal and Indian reservation land; 
(3) An application must contain an overley depicting the 

following slope categories at a roinimum map resolution of 20 
acres and contour intervals of 80 feet or less, unless 
different categories are approved in writing by the department: 

(a) 02.5 percent; 
(b) 52.15 percent; 
(c) greater than 15 percent 
( 4) An application must contain an overlay showing the 

following areas that are 20 acres OJ: greater in size, active 
mass movement areas that clearly exhibit downslope movement of 
soil or rock material, including earth flows, landslides, 
active soil creep and solifluction; and slopes with conditions 
conducive to instability, but where past failure is not 
apparent. 

<5l An application must contain an estimate of the 
population in each population center identified on the 
overlay<sl required by !ll (a). 

C6) An application must contain a narrative description of 
existing social characteristics and characteristics of the 
local economy of the communities within the candidate siting 
areas and within a reasonable commuting distance of each 
candidate siting area. Projected future social and economic 
conditions should the facility not be built must also be 
discussed. The following information is required in the 
description: 

Cal the relationship of current lancl uses to economic and 
social activities in the area; 

(bJ existing federal, state and local government land use 
plans and other local legal restrictions affecting land uses; 

(cl population and demographic characteristics; 
(d) social structures, values and lifestyles that may be 

affected by the construction and operation of the facility and 
identification of any sub-groups that may be differentially 
affected by the project; 

(e) the local economy, income characteristics, labor force 
participation characteristics, the availability of skilled and 
semi-skilled labor, prevailing wage levels, and employment and 
unemployment rates; 

(f) the availability, adequacy, capacity and cost of 
public services, including roads, education, health, social, 
public safety, and sanitary services; 
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(g) fiscal characteristics of local governments and school 
districts, including descriptions of revenue and expenditures; 
and 

(hl the availability, adequacy, capacity and cost of 
private services, including housing, health and retail and 
wholesale goods and services. 

(7) An application must characterize the nature and 
magnitude of public concerns about the facility based on 
contacts with representative groups of persons residing in the 
candidate siting areas and any areas potentially affected by 
population increases resulting from construction and operation 
of the facility, and/or comments received at any scoping and 
other public meetings the applicant may hold, and comments from 
local service providers and public officials. The application 
must also identify alternatives to the proposed facility 
suggested by the pubHc and must identify man-made and natural 
environmental features the public feels would be affected by 
the facility. 

(81 An application must contain an overview of the history 
and prehistory of the candidate siting areas, including the 
following: 

(a) documentation that a file search has been conducted to 
identify the types of potentially significant historical, 
archaeological, architectural, and paleontological resource 
sites likely to be encountered in the candidate siting areas 
and a statement indicating the amount of previous survey work 
conducted in the candidate siting area~ 

(b) a summary of the nature of the existing historical, 
archaeological, or paleontological data base and identification 
of any inadequacies such as a lack of previous survey work in 
the candidate siting areas that could complicate efforts to 
fully define all significant classes of sites or properties and 
to anticipate their occurrence~ 

(c) identification of sites likely to be encountered in 
the candidate siting areas and an assessment of the potential 
for sites to yield information of significant value to historic 
and prehistoric research; and 

(d) a map at a scale of 1:125,000 indicating the location 
and the extent of previous survey work, based on the results of 
(a) and including a legend showing level of intensity, the 
reference date of survey, the sponsor, resultant report, the 
type of resource and the boundaries of each site, when 
available. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXYI ENERGY GENBMTIPN AND CONVERSION FACILITIES, 
SEioECTION OF ALTERNATivE SITES (1) The applicant shall select 
at least three alternative sites for baseline study based on 
consideration of the following: 
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Ca) exclusion areas, sensitive areas, and areas of concern 
identified by RUle LXVI, Rule LXVIICl), (2), and <3>, and Rule 
LXVIII(!), (2) and (3)1 

(b) the preferred site criteria listed in Rule LXV; 
(c) the information required by Rule LXXVI 
(d) cost1 
<e> engineering criteria, and 
(f) other factors important to the applicant. 
(2) The applicant shall select for study at least one 

alternative site from each candidate siting area where the 
facility could be constructed with a levelized delivered cost 
of energy that is no more than ten percent higher than the 
minimum cost location based on the refined cost estimates 
required by Rule LXXIII(ll (c). At least two alternative sites 
shall be located within Montana. 

C3) An application must contain an explanation of the 
methods used to select the alternative sites, an explanation of 
how the considerations listed in Cll were incorporated, and a 
discussion of the rationale for selecting the alternative 
sites. 

AOTH: 75-20-105, MCA IMP: 75-20-211 1 and 
75-20-503, MCA 

RULE LXJCYII ENERGY GENERATION AND CONVERSION FACILITIES, 
BASELINE STUDY. GENERAL REQUIREMENTS (1) An application must 
contain a baseline study of at least three alternative sites 
and their impact zones to gather baseline data describing the 
existing environment, to assess impacts associated with the 
proposed facility, to identify mitigation strategies, and to 
select the preferred site. 

(2) The applicant shall depict each alternative site, and 
the locations of all on-site and off-site associated 
facilities, as appropriate, using sylllbols or lines 
approximately one-half millimeter or less in width drawn on a 
1:24,000 topographic base map. The applicant shall provide one 
mylar copy of this base map to the department. For any areas 
where 1:24 ,ooo topographic base maps are not available, USGS 
maps preliminary to the published 7.5 minute quadrangle maps 
shall be used, or where these are not available, USGS advance 
or final 7,5 minute orthophoto quads shall be used. Where none 
of these are available, USGS 15 minute topographic maps or the 
best available published maps with a scale of 1:125,000 or 
100,000, enlarged to 1:24,000 if necessary, shall be used. 

(3) An application must contain one set of 1:4800 
topographic maps showing the locations, as applicable, of the 
generators, emission control devices, condensers, shift 
conversion facilities, reactors, stacks, catalyst production 
and regeneration facilities, cooling towers, water storage 
ponds, waste disposal ponds, roads, parking areas, railroad 
spurs, substations, pumping stations, on-site pipelines, coal 
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storage facilities, any other structures or buildings, 
nonlinear associated facilities, and any existing structures 
for each alternative site, noting structures that would be 
relocated or destroyed. 

(4) An application must contain an overlay or overlays, as 
appropriate, to the base map required by (2) of the baseline 
data required by Rule LXXVIII that can be mapped, the exclusion 
areas listed in Rule LXVI, the sensitive areas listed in Rule 
LXVII <1) , ( 2) , and (3) , and the areas of concern list.ed in Rule 
LXVIII<l>, (2) and (3) that are within the impact zones 
associated with each alternative site. The applicant shall 
organize the information according to the categories listed in 
Rule LXXIXC3J Ccl-Cel and Chl-Cml and shall present the 
information on the minimum number of overlays to the base map. 
The applicant shall provide one mylar copy of each overlay to 
the department. All overlays shall clearly show section lines 
or corners and township and range locations. 

(5) An application must contain one set of black and white 
contact prints at a scale of 1:48,000 or 1:24,000 that provide 
complete aerial stereo coverage of the alternative sites, the 
geographic area within a five mile radius of each alternative 
site, and the proposed locations of associated facilities. 
These photos shall be taken during a season of full foliage no 
more than three years prior to filing the application unless 
otherwise approved by the department. An application must 
contain advance or final USGS 7.5' orthophoto quads, where 
available, for the impact zones or portions of impact zones 
that are not covered by the aerial photos. However, this 
requirement does not appl:.' to the impact zones associated with 
assessment of social and economic impacts required pursuant to 
Rule LXXVIII (3) (b), (4) and (5). 

(6) For each alternative site, 01: for the proposed site 
for any facility for which a waiver has been obtained pursuant 
to 75-20-304(3), MCA, the applicant must certify in the 
application that purchase options or access for purposes of 
conducting the studies required by these rules have been 
obtained. 

(7) An application must contain, for each alternative 
site, information required by the de~artment of health and 
board of health to determine compliance with all standards, 
permit requirements, and implementation plans under their 
jurisdiction pursuant to 75-20-216(3), MCA. 

(8) An application must identify and discuss mitigation to 
reduce or eliminate significant adverse impacts of the facility 
at each alternative site, including, but not limited to: 

Cal alternative pollution control strategies, equipment 
and/or facilities; 

Cbl alternative strategies, equipment and/or facilities 
for reducing water consumption; 

(c) alternative locations of associated facilities; and 
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(d) plans to reduce adverse impacts on local communities, 
including, but not limited to, plans for meeting the service 
needs of the work force and maintaining the existing quality of 
services, 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXVIII ENERGY GENERATION AND CONVERSION FACILITIES, 
BASELINE QATA REO!JJREMENTS AND IMPACT ASSESSMENT An 
application must contain baseline data and an assessment of the 
projected cumulative short and long-term changes and impacts 
that would result from construction, operation and maintenance 
of the facility and associated facilities for each alternative 
site and the impact zones whose boundaries are specified in the 
following sections, unless different impact zone boundaries are 
approved in writing by the department. The applicant must 
identify general and site-specific mitigation measures to 
reduce or eliminate these impacts. This information shall 
serve as a basis for evaluating and comparing alternative sites 
as required by Rule LXXIX and selecting a preferred site as 
required by Rule LXXX, Baseline data that require mapping 
shall be presented on the minimum number of overlays to the 
base map required by Rule LXXV!I(2) that will clearly portray 
the information. 

(ll An application must contain an overlay depicting the 
land use information required by Rule LXXV(l) and the following 
information for an impact zone that includes the area within 5 
miles of each alternative site: 

(aJ platted subdivisions and 
local school boards for future school 

(b) communication facilities, 
radio towers, microwave facilities, 
emergency network facilities; and 

(c) beehives and apiaries. 

land areas designated by 
development I 
including television and 
and law enforcement and 

(iJ Locations of beehives, apiaries, and leaf-cutter bee 
boards for the field season prior to submitting the application 
must also be identified within the vegetation impact zones 
defined by (14). 

(2) An application must contain a description of the 
anticipated con&truction crew for the proposed facility by 
size, skill, and wage levels, the variation in size as it 
relates to the construction schedule, and any significant 
variations in these factors among the alternative sites. These 
data must also be provided for the permanent work force, except 
that variations in size, if any, shall be described as they 
relate to the operation and maintenance schedule. 

(3J An application must contain an assessment of land use 
impacts of the facility on agricultural, residential, 
commercial, industrial, mining, and public land uses based on 
the information required by (lJ. An application must specify 
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land uses for which there are no significant differences in 
impacts among the alternative sites. The assessment of land 
use impacts must address the following: 

(al for an impact zone that includes the area within a 
S-mile radius of each alternative site, the compatibility of 
the facility with existing land use activities, potential 
changes in or interference with existing uses of Land, and 
potential inhibiting or preclusive effects on potential future 
uses of land; 

(bl for an impact zone that includes the area within 
approximately 50 miles of each alternative site, unless the 
applicant shows that potential land use impacts would be 
confined to a smaller area, the land use changes expected to 
result from project-induced population growth and economic 
development; an analysis of the nature of land use changes 
expected to result from project construction and operation; 
probable locations of land use changes; the nature and amount 
of existing land uses that could reasonably be expected to be 
displaced; and land use conflicts likely to result from such 
changes. This asaessment must include a description of any 
measures the applicant proposes to reduce adverse effects on 
existing land use activities; 

(c) for an impact zone that includes the area within 
approximately 50 miles of each alternative site, impacts on 
agricultural activities resulting from facility-related 
population and economic growth and changea in air and water 
quality, changes in agricultural land productivity and 
operationQl characteristics, and profitability of livestock, 
crop and apiarian operations in the impact area. The 
requirements listed in <7l, (13), <14), (17), and <22l-(25l 
that refer to cropland and to water used for agricultural 
purposes shall satisfy appropriate parts of this requirement; 
and 

(d) for an impact zone that includes any areas where coal 
trains would significantly increase rail traffic in r~sidential 
areas and at road crossings, an application must contain an 
assessment of safety hazards, noise impacts, and interference 
with public travel. 

(4) An application must contain a detailed qualitative and 
quantitative assessment of social impacts and impacts of the 
facility on the economy, public and private services, and the 
fiscal affairs of local governments and school districts for an 
impact zone that encompasses the . area within approximately a 
50-mile radius of each alternative site. At a minimum, the 
assessment must expand upon and refine information required by 
Rule LXXV(6). An application must specify any economic, 
social, public or private services or fiscal characteristics 
for which there are no significant differences in impacts among 
the alternative sites. An application must describe the social 
and econo111ic impacts, if any, on persons involved in 
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agricultural operations and the impacts of changes in 
agriculture on the overall social and economic characteristics 
of the impact zone. 

CSJ An application must contain an assessment of public 
attitudes and concerns about the potential impacts of the 
facility that is based on representative views of persons 
residing within approximately a 50-mile radius of each 
alternative site, The assessment must also include summaries 
of correspondence and summaries of personal interviews, if they 
are conducted, and other information the applicant has 
collected that records the comments and concerns public 
officials, local residents and other individuals and groups 
have raised about the facility. summaries of issues and 
concerns identified at public meetings the applicant may hold 
or the results of any surveys the applicant may conduct must 
also be included. The assessment must address the following: 

Cal concerns about social, socioeconomic, and land use 
changes the facility could cause; 

(b) concerns about natural environmental features that may 
be adversely affected by the facility; 

Ccl issues relating to the facility that may divide 
communities, cause individual resentment and frustration, and 
result in public debate; and 

(d) issues relating to the facility of particular concern 
to landowners and residents of the area within 5 miles of each 
alternative site. 

C6J An application must contain the following earth 
resource data: 

(a) An overlay showing where ground disturbance would 
occur if the facility were constructed at each alternative 
site; 

Cbl For an impact zone that includes the area within one 
mile of each alternative site, a detailed geologic map at a 
scale of 1:4800 and cross sections sufficient to show geologic 
formations and features potentially affected by seismic 
activity, 

<7> An application must contain an assessment of potential 
impacts of the facility and associated facilities on earth 
resources for each alternative site. The impact assessment 
must address soil erosion and .sedimentation for all areas that 
would be disturbed by construction activities, including those 
outside the alternative site boundaries. Mass movement must be 
addressed for the areas where the facility and associated 
facilities would be located. Alterations of soil 
characteristics that could reduce productivity or fertility, 
including compaction or mixing of soil horizons and 
reclamation, must be addressed for any disturbed areas that 
would be reclaimed. :lteclamation of waste disposal sites must 
also be addressed. For areas of seismic risk, the assessment 
applies to an impact zone that includes the area within one 
mile of each alternative site, Only construction activities 
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that would occur in floodplains are subject to the requirements 
of (e) below. 

(a) An overlay depicting wind 
discussion of the potential 
characteristics, slope, predicted 
climatic conditions. 

and water erosion risk and a 
impacts consideriPg soil 
amount of disturbance and 

(b) An overlay and discussion of mass movement potential, 
including consideration of existing mass movement areas, 
bedrock geology and soils, slope aspect, vegetation, and 
groundwater conditions. 

(c) A detailed assessment of seismic risk and a 
description of the probable behavior of the substrate and 
surficial materials during an earthquake measuring 5.0 or more 
on the Richter scale, including any mass movement, differential 
soil compaction, settling or liquifaction. The assessment 
should include the following: 

(i) a description of any recorded earthquakes that may 
have affected an alternative site, including the date of 
occurrence, the magnitude and highest intensity, and a 
description of the epicenter location or region of highest 
intensity; and 

(iil an estimate of local intensity of the greatest 
probable seismic event that may affect each alternative site 
and an estimate of the probable magnitude and duration of 
vertical and horizontal acceleration and other probable ground 
motions likely to occur. 

Cdl A reclamation and revegetation plan including a 
discussion of any constraints. Reclamation includes any site 
restoration, such as recontouring, reducing compaction, 
restoration of segregated topsoils, installation of soil 
erosion control structures and successful establishment of 
vegetative cover in area~< disturbed by facility construction, 
including waste disposal sites. Constraints to reclamation 
include any physiographic or geologic feature or physical 
property of soil that hinders or prohibits reclamation. 

(e) For any construction activities that would occur in 
100-year floodplains, a description of the potential for damage 
to the facility or associated facilities from construction in 
the floodplain, and an assessment of the potential for adverse 
impacts to the environment resulting from construction, 
operation and maintenance of the facility and associated 
facilities in the floodplain. 

(8) An application must contain data concerning the 
proposed, and if applicable, alternative fuel sources for the 
facility, and an analysis of the differences in fuel sources 
among the alternative sites, if any, including the following: 

(a) a chemical and radiological content analysis, 
including a discussion of comparative differences; 

(b) costs and types of pollution control facilities and 
strategies that would be required; 
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(c) the amount and relative toxicity of waste products 
that would be produced; 

(d) the amount and type of fuel handling facilities that 
would be required and the area of land required for storage; 

(e) heat content and consumption rate; and 
! f) difficulty of acquisition, including lease, purchase, 

and/or transportation arrangements. 
< 91 An applica tj on must contain the following data 

relating to the design of the facility for each alternative 
site: 

(a) possibilities and difficulties of disposal of process 
water, solicJ or hazardous wasteE<, and any leg<,l restrictions 
that would increase the difficulty and cost of compliance with 
air and water quality standards; 

<bl a description of advantages or disadvantages relative 
to opportunities for using existing transmission or 
transportation capacity to transport inputs to or outputs from 
the proposed facility and to accommodate additional facilities; 
and 

(c) A description of opportunities for using waste heat or 
providing other useful by-products from the facility. 

!10) An application must contain visual resource and 
viewer sensitivity data for each alternative site from any 
recreation area, residential area, national register or 
national register eligible site identified by Rule LXVI, Rule 
LXVII and Rule LXVIII. For an impact zone that includes the 
area from which the facility would be clearly visible, not to 
exceed 30 miles from the proposed facility, the following 
information is required: 

(a) identification and an overlay of key observation 
points and a description of criteria used to select these 
points; where one or more of the areas referenced above are in 
close proximity and would afford similar views of the proposed 
facility, a representative observation point may be designated; 

!bl a description and evaluation of viewer 
characteristics, including proximity to the facility, 
orientation, estimated number of viewers, and duration of view; 
where a characteristic does not warrant differentiation, an 
application shall contain an explanation of the reasons; 

(c) a description and evaluation of the compatibility of 
the proposed facility with the viewed area of the landscape; 

(d) a description and categorization of levels of 
sensitivity (the relative degree of viewer interest in the 
visual resource); 

(el a description and evaluation of the opportunities for 
and effectiveness of available topographic screening; and 

(f) photographs taken from selected observation point(s) 
toward the alternative sites, showing in profile or outline 
form the visible portion of the proposed facility. The 
photographs must show the full range of study area visual 
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characteristics and must be accompanied by or cross-Iefcrenced 
to appropriate data provided for (c), (d) and (e); and 

(gl a description of the methods used to categorize and 
describe the impacts risk to potential viewers, as required by 
'al- !f). 

(11) An application must contain a general assessment of 
the dispersion patterns of the visible portion of the plume 
from the proposed facility for an impact zone that -includes the 
area within approximately a 30-mile radius of each alternative 
site, including, to the extent practicable, a description of 
relative opacity and the potential occurrence of reduced 
visibility conditions. 

(12) An application must contain an assessment of the 
potential types and levels of visual resource impacts for each 
alternative site, including, to the extent practicable, plume 
visibility impacts, based on integration of the information 
required by Rule LXXVIII!lO) and !11). 

(13) An application must address the deposition patterns 
or concentrations of the fallowing emissions from the facility 
for each alternative site as follows: 

(a) a description of measures proposed to control entry of 
dust into the atmosphere; 

(b) an overlay showing isopleths of cooling tower salt 
deposition in pounds per acre per year that includes the 
following concentrations: greater than 30, 10, 3 and 1 pound!s) 
per acre per year; 

!cl a map at a scale of 1:250,000 of the geographical area 
within 50 miles of each alternative site, with the following 
overlays: 

( i) locations of the predicted maximum one-hour, 
three-hour, 24-haur, growing season !April-August>, and annual 
concentrations of sulfur dioxide, with the predicted value 
clearly indicated for each location; 

<ii) isopleths of the maximum one-hour average sulfur 
dioxide concentration, showing at least five intervals between 
the highest and lowest concentrations predicted for the study 
area, with all land areas in the highest lOth percentile 
clearly indicated by shading; 

!iii) isopleths of the maximum three-hour average sulfur 
dioxide concentration, showing at lea>~t five intervals between 
the highest and lowest concentrations predicted for the study 
area, with all land areas in the highest lOth percentile 
clearly indicated by shading; 

(ivl isopleths of the maximum 24-hour average sulfur 
dioxide concentration, showing at least five intervals between 
the highest and lowest concentrations predicted for the study 
area, with all land areas in the highest lOth percentile 
clearly indicated by shading; 

<vl isopleths of the maximum growing season (April-August) 
average sulfur dioxide concentration, showing at least five 
intervals between the highest and lowest concentrations 
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predicted for the study area, with all land areas in the 
highest lOth percentile indicated by shading1 

evil isopleths of the maximum annual average sulfur 
dio:xiae concentration, showing at least five intervals between 
the highest and lowest concentrations predicted for the study 
area, with all land areas in the highest lOth percentile 
clearly indicated by shadingr and 

cvHl as appropriate, the maximum annual concentrations 
and five isopleth& spaced at equal concentration intervals in 
between the maximum and minimum concentrations for cobalt, 
total suspended particulates, volatile organic compounds, lead, 
asbestos, nitrogen oxides, beryllium, mercury, vinyl chloride, 
fluoride, sulfuric acid mist, hydrogen sulfide, and total 
reduced sulfur, if any of these pollutants will be emitted from 
the proposed facility in a significant amount as defined by ARM 
16.8.921(30) Cal. 

<14) An application must contain the following baseline 
data concerning cropping patterns and natural vegetation for 
each alternative site and an impact l!!One that includes the 
water intake, storage and/or discharge points and structures, 
and a one-mile buffer zone surrounding these associated 
facilities, areas rece~v~ng cooling tower salt deposition 
greater than 10 lbs/acre/yr, areas receiving the highest lOth 
percentile of one-hour, three-hour, 24-hour, growing season and 
annual sulfur dioxide concentrations and any other pollutants 
as depicted on the overlays required by (13), and areas within 
a one-mile radius of high one-hour, three-hour, 24-hour, 
growing season and annual sulfur dioxide or other pollutant 
deposition: 

(a) an overlay of natural vegetation and land cover, 
delineating community types based upon one or two dominant 
species and one or two understory species. The minimum 
resolution of any mapping category shall be 10 acres, For each 
vegetation and land cover category, the following information 
is required: 

Cil locations of sampling plots or transects, 
(ii) 35 mm oblique color transparencies of a 

representative stand of each category, 
(iii) identification of dominant species, and subdominant 

species, if present, estimated canopy coverage classes, and 
canopy cover of the dominant and, if applicable, the 
subdominant species, 

(ivl a list of plant species encountered within each 
category; 

<vl the percent coverage of bare ground, litter, and 
lichens, 

<vi) an estimate of site productivity using such 
measurements as soil characteristics, yield capability classes, 
or net primary production. Production estimates must be based 
on the peak of the growing season, and must indicate the animal 
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unit months <AUM' sl that the type is supporting and the AUM' s 
that the community type could sustain; 

(viil for forested areas, an estimate of tree density, 
basal area and average crown height; 

(viii) an indication of successional stage, trend, and 
factors presently influencing natural vegetative production, 
including disease and lack of moisture; 

<ix) environmental factors, including slope, aspect, soil 
type, grazing pressure, fire history, condition and trend, 
including an explanation of relationships between vegetation 
types and soil types; 

(bl on the overlay required by (al the distribution of 
ponderosa pine and any other plant species of comparable or 
greater sensitivity to sulfur dioxide; 

(c) on the overlay required by (a) the distribution of old 
growth forests that have never been harvested and that contain 
at least 10 percent canopy coverage of conifers greater than 5 
dm at breast height; 

<dl documentation concerning the presence, distribution, 
and abundance of plant species listed as threatened or 
endangered; 

(e) for cultivated areas, baseline data concerning the 
variety of crops, farming practices, trend data including 
increases and decreases ~n the acreage devoted to certain 
crops, and typical harvest rates in bushels per acre and pounds 
per acre. 

(f) the types and distribution of ornamentals including 
windbreaks, Christmas tree farms, and commercial greenhouses; 
and 

(g) discussion of soil characteristics, including ph, ion 
exchange capacity, base saturation, soil nlltrient deficiencies 
or excesses, and/or selenium problems. 

(15) An application must contain the following baseline 
data concerning terrestrial wildlife for each alternative site, 
within a three-mile impact zone around each alternative site, 
and within the vegetation impact zone defined by (14): 

(a) a list of vertebrate species that have been documented 
to occur in the impact zones and estimates of their abundance: 

(b) a list of species that are listed as threatened, 
endangered, or species of special interest or concern to 
wildlife management agencies and have been documented in the 
impact zones or whose geographic ranges overlap the impact 
zones; 

(c) for the species listed in (b) above, baseline data on 
seasonal distribution, habitat requirements and 
characteristics, and estimated abundance; 

(d) for species whose distribution patterns are not 
homogeneous throughout the impact zones, an overlay showing 
seasonal distribution patterns, migration routes, and critical 
or special use sites; 
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(e) waterfowl production areas owned or managed by state 
or federal wildlife agencies and ar~as with high waterfowl 
population densities including prime w<>.terfowl habitat as 
designated by Montana department of fish, wildlife and parks 
and any areas identified by the Montana department of fish, 
wildlife and parks or the us fj J>h and wildlife J>ervice as 
waterfowl concentration areas; <rd 

(f) a description of any existing conditions that stress 
wildlife populations or limit abundance, including harassment, 
disease, weather, fires, development., hunting or poaching 
pressure. 

<16l An application must contain the following baseline 
data concerning aquatic life and habitats for each alternative 
site and an impact zone that includes lakes, rivers, and 
streams, and a representative sample of ponds, Sfrings, 
wetlands, or marshes located within the vegetation impact zone 
defined by (14J and any water habitats within one mile upstream 
and fifteen miles downstream of water withdrawal or discharge 
points, and within five miles downstream of construction 
activities. Any overlays required by this section must be 
cross-referenced, as appropriate, to the surface water overlay 
required by <22l: 

(a) a list of aquatic vertebrates of documented or 
suspected occurrence, including references to the sources of 
information; 

(b) a list of species listed as threatened or endangered, 
or species of special interest or concern to wildlife 
management agencies; 

(c) for the species required by (b), a descdption and 
overlays, as appropriate, including the following: 

(il relative abundance, including where possible, 
estimates of population size, distribution, and growth rates; 

Cii) spatial and temporal distribution; 
( iiil movements, resident cr rcdgratory; 
( iv) distribution of special use sites, including spawning 

or rearing areas, by season; 
(v) existing and potential recreational or commercial use; 
(vil any existing conditions that limit abundance, 

including pollution, irrigation runoff, withdrawals or 
dewatering effects, upstream flow regulation or depletion, 
barriers to l:!OVement, and/or overharvest; 

(vii) habitat requirements, including minimum flow 
requirements and suitability of habitats within the impact 
zone; 

(viii) food requirements and preferred sources; 
(ix) distribution and abundances of life stages that may 

be susceptible or fatally affected by project-related 
disturbances. 

(dl for waters in 
descriptior• of seasonal 
discussion of the economic 
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(e) a description of abiotic habitat characteristics of 
all waters in the impact zone, including water quality, water 
quantity, seasonal variation, thermal stratification 
characteristics of lakes and reservoirs, bottom 
characteristics, and for running waters, a flow duration 
hydrograph; 

(f) a description of biotic characteristics of waters in 
the impact zone, including the following: 

(i) type, extent, and condition of riparian vegetation; 
(ii) typical macroinvertebrate communities, including 

species composition and relative abundance; 
(iiil aquatic and semi-aquatic macroflora; and 
(iv) periphyton, neuston, &nd plankton if any. 
( 17) An application must co ontain an assessment of the 

potential impacts to biological resources for each of the 
alternative sites, including wildlife, fisheries and vegetation 
in the impact zones as defined by ( 14) , (15) and <16) • The 
assessment must include: 

(a) a list of species and/or habitats of greatest 
susceptibility to project-related disturbances, including 
fisheries, wildlife ar>d vegetation concerns identified by the 
applicant and appropriate managing agencies, and an explanation 
of the rationale and assumptions used to generate the list; 

(b) an evaluation of the anticipated impacts to each 
species or habitat listed in (a), including a description of 
biological impacts that would occur in the sensitive areas or 
areas of concern listed in Rule LXVII(!) (a)-(e), (h), <jl, 
(2) (d), (jl and (kl, <3) (a) and (c), and Rule LXVIII(!) (a), 
(2)(b)-(e), (h), <md (3)(dJ-(g); 

(c) identification of areas, in consultation with Montana 
department of fish, wildlife and parks, where hunting or 
fishing pressure is likely to increase significantly as a 
result of the project, and a description of any impacts to game 
species or any changes in hunting or fishing regulations that 
might result from the increase in hunting pressure; 

(d) identification of areas, in consultation with Montana 
department of fish, wildlife and parks, where wildlife 
populations would be adversely affected by increased human 
population density, increaBed traffic, increased human 
activity, or by displacement, and a description of significant 
impacts to wildlife species that likely would result from these 
habitat changes, including changes in size, distribution and 
reproduction of aquatic and terrestrial wildlife populations; 

<el identification of areas, in consultation with Montana 
department of fish, wildlife and parks and department of 
health, where pollutants may enter a stream or watercourse as a 
result of failure of dikes, dams, pipelines, or any other 
cause, and an asssessment of the impacts to aquatic life and 
habitats that would result from any such failure; 

(f) an assessment based on current literature of the 
potential effects of emissions on vegetative communities, 
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inclncUng crops and ornamental plants, in the impact zones, 
including direct effects of emissions on foliage, reduction in 
productivity of soils, and changes in phenology of agricultural 
species, 

(g) a description of the method used to evaluate the 
impact risk to fisheries, wildlife, and vegetation at the 
alternative sites; and 

(h) documentation that agencies with management 
responsibility for any affected biological resources have been 
consulted concerning impacts and mitigation, and a description 
and evaluation of the mitigation measures suggested by these 
agencies. 

!18) Based on the cultural resource description required 
by Rule LXXV(B), an application must contain cultural resource 
data for each alternative site and its impact zones. The 
impact zones include lands where surface disturbance that 
occurs during construction and operation of the facility would 
directly affect the integrity of cultural resources and known 
sites from which the facility would be clearly visible from a 
distance of 30 miles or less where the values of the cultural 
resources may be significantly affected by the visual presence 
of the facility. An application must contain the following 
data: 

(a) a detailed description of specific properties likely 
to be affected by the facility, based on the results of an 
in-depth archival and documentary research effort1 

(b) based on the results of (a) and appropriate field 
checlting of site boundaries, a discussion of the accuracy of 
the overview predictions required by Rule LXXV(8) concerning: 

(i) site densities and distribution; 
(ii) the presence or absence of sites, trails, and 

properties; and 
(iii) site integrity and existing modern intrusions; 
(c) FOr any cultural resource sites or properties 

identified or more fully defined by the information required bY 
(a) and (b), a discussion, based on consultation with state 
historic preservation office, of the potential eligibility of 
these sites or properties for listing on the national register. 

(19) An application must contain an assessment of the 
potential impacts of the facility on cultural resources for 
each alternative site. The assessment must address the 
potential for physical destruction or degradation during 
construction or operation of the facility. Cultural 
resource-related information required by (12) and (21) will 
satiefy the visual and recreation-related impact requirements 
of this section. In addition, for each potentially affected 
cultural resource property or site defined bY Rule LXVII(!) (i) 
and (2) (e) or by Rule LXVIII(2)(f) and <g>, and for any 
properties or sites identified bY (18) (c) that may be 
potentially eligible for listing on the national register, the 
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assessment must include a discussion of whether the facility 
would significantly affect the qualities for which these sites 
or properties were listed or could be listed. 

(20) An application must contain baseline data concerning 
recreation areas for each alternative site and its impact 
zones. For the recreation areas defined by Rule LXVI, 
LXVII(l)(b)-(e), <il and (jl, and (2l(d), national natural 
landmarks where recreation is listed as a current site use, 
(2) (e) and (f), and by LXVIII (1) (a) and (2) (e) and (h), the 
impact zone includes the area within a 30 mile radius of the 
facility if the facility is within view or within a ten-mile 
radius if not within view of the facility. For the recreation 
areas listed in (a) and (b) below, the impact zone includes the 
area within a s-mile radius of each alternative site. 

(a) Based on consultation with appropriate local, state, 
and federal agencies, an application must include an overlay 
identifying any recreational areas or locales where public 
recreational use occurs within the impact zone other than those 
specifically referenced above. 

(b) An application must include an overlay showing fishing 
access areas, public and private campgrounds and intensive 
outdoor recreation areas such as ski areas, local parks and 
picnic areas. 

(c) An application must contain a list of the recreation 
areas located within the impact zones for each alternative 
site, cross-referenced to the overlays required by Rule 
LXXVII(4) and by (a) and (b) above, a description of each area, 
including any prominent recreational facilities and aesthetic 
features, a description of how the area is used for recreation 
and, if available, identification of the types of users of the 
area and a use level estimate. 

(d) An application must contain a description of any plans 
to create new or upgrade existing recreation facilities. 

!21) An application must contain an assessment of the 
potential adverse impacts of the facility on the recreation 
settings defined by (20) for each alternative site. The 
assessment shall be limited to recreation areas likely to be 
affected by the facility. Information provided in response to 
(12) concerning aesthetic impacts on recreation settings may be 
cross-referenced as appropriate. For each recreation setting 
or area that would be significantly affected, an application 
must contain the following information: 

<a> a description of how the recreation area or setting 
would be affected, including aesthetic impacts of the facility; 

(b) a description of how recreational activities and 
experiences at each area or setting could change as a result of 
the facility and the potential for use of the area or setting 
to be curtailed or terminated, or for some user groups to be 
affected more than others; 
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(c) a descri~tion of the relationshif of each affected 
area or setting to the local ard regional supply of recreation 
opportunities, i.r.cluding a discussion of whether an affected 
area or setting is unusual or uniquE> in its region, by virtue 
of its providing opportunities unavailable elsewhere; Qnd 

(d) documentation that agencies with recreation management 
responsibility for each affected area or tetting have been 
consulted concerning the impacts and mitigation, and a 
description and evaluation of the mitigation measures suggested 
by these agencies. 

(22) An application must contain the following baseline 
data for surface waters for each alternative site: 

(a) an overlay showing ponds, lakes, rivers, streams, 
springs, wetlands or marshes that could be affected by 
construction activities, atmospheric dispersal of pollutants, 
or water withdrawals or discharges, including any downstream 
areas where solid or liquid pollutants may enter surface waters 
as a result of accidental failure of any dikes or dams or any 
other cause. The overlay shall include, as appropriate <.ncl 
available, the name of each r;tream or ott,H water bo<'y and itc 
department cf health water quality classification. 

(b) data sufficient to clE>termine the normal and seasonal 
variability in water <!l•ality and stream flew and/or changes in 
lake or reservoir elevation, if available; and 

(c) an estimate of the amount of water needed and the 
source(s), for consumptive and nonconsumptive uses to 
construct, operate, and maintain the facility. 

( 23) An ar,f-] j cat i.on nust cont"'in an assessment of impact~< 
of the facility on surf<.c:e water quantity and quality, stream 
banks and stream hydrology, and water users for each stream or 
other wate-r body identified on the map required by (22) (a), 
including the following information: 

Cal a description of how flows and/or water ell:va ticns 
would change as <: result of facili t~,.. constructicn, operatior., 
and maintenance; 

(b) an assessment of impacts on existing water rights, if 
any; 

(cl an assessment of predicted water quality changes and 
discharges resulting from facility construction, operation, and 
maintenance includino;; im~:-acts on water users due to changes in 
water quality; 

(d) an overlay shewing the location of riparian vegetation 
buffer strips that would be left undisturbed, and the location 
of any proposed sediment control structures, and an assessment 
of the risk of stream sedimentation, including plans to control 
sediment production; and 

(el a monitoring plan for determining potential impacts 
during operation. 

(24) An application must contain baseline data concerning 
groundwater quantity and quali tl wj thin an b1pact zone that 
includes the area within one mile of each alternative site and 
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one mile down-gradient or down-slope from any waste storage 
facilities located off-site except where artesi«I• or confined 
conditions dictate a larger impact :~:one. The following data 
arc required: 

Cal A detail.:;J d.:E:cription of aquifer characteristics, 
water quality and existing uses; and 

(b) Cross sections illustrating the geolos~·, depth to 
water, and locations of existinu wells, and wells proposed by 
the applicant cross-referenced to or included in the overlay 
reqdred by C6l (bl. 

C25l An application r.1ust contain an assessment of impacts 
of the facility c.n ground~~t..>r :;:u<mtity aN1 cluality, including 
effe(:ts of water withC.rawals and discharges based on the 
;,:rour.z.t!on t<·C~l,_irec t:· (24), s{'~fific (1iscussion of the 
1 otenti <>l cffec tr; c-f the fac:;ili ty c:-~ o.iEtir·s 11<tter uEer:o:, ar:d 
a monitoring pJan for determining potential impacts during 
operation. 

<26) An application must contain the following baseline 
data concerning potential noise, radio and television 
ir.terference, and electrical effects of the facility as 
applicable for each alternative site. 

Ca) A~ assessment of potential noise impacts of the 
facility, iPcluding an estimate of average noise el<~·refosed on 
an a-weighted day-night scale at the 11roperty boundary; 

Cbl For electric generation facilities, an assessment of 
the poter.tial f<Jr the facility to cause radio and television 
interferenc€· and ir·terference- with any other communication 
system;;; 

Cc) A descript.;.or. of n,itigation measures to reduce noise 
and interference with communication systems. 

(27) An application must contain an assessment of 
occupational health and safety considerations, including a list 
of hazardous substances workers may be exposed to, anticipated 
conditions of exposure, and a description of measures that are 
proposed to reduce e~posure and adverse effects. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXIX ENERGY GENERAnD.IL_ANP~C.DJ'lY.r.?$l!>}IJAC.IL.D'.l.f£... 

COMPABISON OF ALTERNATIVE SITES An application must contain a 
comparison of the alternative sites which includes the 
following: 

(1) A summary of significant adverse impacts of the 
proposed facility for each of the alternative Eites, and the 
impact zones around them as determined by the baseline study 
conducted pursuant to Rule LXXVII and Rule LXXVIII. 

(2) A description of the degree to ~:~ich significant 
adverse impacts can be mitigated for eacb alternative site. 

C3) A ranking of the alternative sites from best to worst 
for each of the following cat~god ef> and an inc1ication of the 
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relative differences among the alternative sites for each 
category. 

(a) Levelized delivered cost of energy, including 
environmental costs and mitigation costs; 

(b) Reliability (see Rule XLilt 
<cl Land use considerations; 
(d) Socioeconomic considerations; 
(e) Earth resources; 
(f) Fuel sources' 
(g) Engineering considerations' 
(h) Visual resources; 
(i) Biological resources; 
(j) Historical, archaeological and paleontological 

resources, 
(kl Recreation; 
Cll Water resources, 
<ml Any other categories important to the applicant. 
(4) A comparative ranking of the alternative sites from 

best to worst and an indication of the magnitude of the 
differences between sites, considering all of the categories 
listed in (3) consistent with the requirements of Rule LXXX(5), 

AUTH! 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXX ENERGY GENERATION AND CONYERSION FACILITIES, 
SELECTION OF THE PREFERRED SITE, The applicant must select a 
preferred site from the alternative sites selected in 
accordance with Rule LXXVI. An application shall contain a 
discussion of the rationale used to make the selection, 
including the following: 

(ll The applicant's selection criteria and how they were 
applied; 

(2) An explanation of how the preferred site criteria 
listed in Rule LXV were applied. If weighting of the criteria 
is used in order to select the preferred site, an application 
must identify the relative weights given to each criterion and 
the reasons for assigning each weight1 

C3l An explanation of how exclusion areas listed in Rule 
LXVI were considered in selecting the preferred site; 

(4) An explanation of how sensitive areas listed in Rule 
LXVII and areas of concern listed in Rule LXVIII were 
considered in selecting the preferred site; and 

(5) A discussion of the relative importance of the 
categories listed in Rule LXXIX (3) and identification of any 
categories that were considered more important than others in 
selecting the preferred site. An application must clearly 
explain any weighting system used to portray differences in 
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importance among the categories in selecting the preferred 
site. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXXI LINEAR FACILITIES. GENERAL REQUIREMENTS OF THE 
ALTERNATIVE SITING STUDY. An application for a linear facility 
must contain an alternative siting study and baseline 
environmental data as specified in Rule LXXXI-Rule XCVII. 

(1) The alternative siting study for an electric 
transmission line or a pipeline must include: 

(a) delineation of the study area <see Rule LXXXVII); 
(b) a reconnaissance of the study area (see Rule 

LXXXVIII); 
(c) selection of study corridors <see Rule LXXXIX) I 
(d) an inventory of the study corridors <see Rule XC and 

2340); 
(e) selection of study routes (see Rule XCIIl1 
(f) selection of alternative routes (see Rule XCII); 
Cgl a baseline study of alternative routes, including 

baseline data collection and impact assessment <see Rule XCIII, 
XCIV, XCV); 

<hl a comparison of alternative routes (see Rule XCVI); 
(i) selection of the preferred route (see Rule XCVII). 
(2) The alternative siting study shall include any 

alternative routes for the facility which have alternative end 
points or combinations of end points identified according to 
Rule LXI and LXII that would meet the need the proposed 
facility is intended to address, and would have a levelized 
annual cost no more than 50 percent higher (25 percent higher 
for transmission lines 230 kV or greater voltage and 30 miles 
or longer l than the levelized annual cost of the facility or 
would have significant environmental advantages over the 
facility, with the end points proposed by the applicant. 

(3) An application for a proposed generation or conversion 
facility as defined by 75-20-104<10) (a), MCA, must contain the 
applicable information required by Rule LXXXI-XCI to select and 
evaluate study corridors for proposed new or upgraded linear 
facilities that would be associated with the generation or 
conversion facility if it were located at the applicant's 
preferred or alternative sites, unless the applicant can 
demonstrate that less detailed information meets these 
requirements, based on considerations of voltage, capacity, or 
length of the linear associated facilities, the homogeneity of 
the geographic area that would be traversed or the likelihood 
that no impacts will result from these associated facilities. 
Linear associated facilities affected include those that 
transport major amounts of materials, including fuel and water, 
required by the generation or conversion facility to produce 
energy or other r•rimary products, and those that transmit or 
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transport the energy or primaty products of a facility to load 
centers or to a point of interconnection with a transmission or 
transportation system. Based on the applicable information 
required by R~.:le LXXXI-XCI, the applicant shall compare the 
study corridors and select a preferred corridor or corridors, 
as appropriate, for the linear associated facilities. An 
application must contain the following: 

(al a summary of the most important adverse impacts of 
each linear associated facility for each of the study 
corridors; 

(b) a ranking of the study corridors from best to worst 
for each of the impact and cost categories listed in Rule 
XCVI!3), including an indication of the relative differer:ces 
among the study corridors for each category, and a comparative 
ranking of the study corridors considering all of the 
categories; and 

(c) an explanation of the applicant's reasons for 
selecting the preferred corridor (s), and an explanation of the 
consideration given to the applicable preferred route criteria 
listed in Rule LXXXII, exclusion areas listed in Rule LXXXIII, 
sensitive areas listed in Rule LXXXIV and areas of concern 
listed in Rule LXXXV or LXXXVI. 

!4) An application must contain a summary of the results 
of consultation with government agencies to identify their 
concerns over the proposed facility's possible locations or 
effects on the environment, and the way the applicant 
cons1aered these concerns in identifying preferred and 
alternative routes for the facility. 

(5) An application should include only information 
relevant to evaluation of the impacts of and alternative 
locations for the facility. If any of the information required 
by Rule LXXXI-XCVII or 75-20-503, MCA is not included, an 
application must contain an explanation that may include, but 
is not limited to, the length, voltage, capacity, and/or design 
of the facility, the homogeneity of the area that would be 
traversed or the likelihood that no adverse impacts would 
occur. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE J,XXXII LINEAR FACILITIES, PREFERBED ROUTE CRITERIA. 
Preferred routes conform to the criteria listed in 
75-20-301(2) (i), MCA, and are located: 

!1) For electric transmission lines: 
(a) where there is the greatest potential for local 

acceptance of the facility; 
(b) where they utilize or parallel existing utility and/or 

transportation corridors to the greatest extent practicable; 
(c) to allow for selection of a centerline, which, to the 

greatest extent practicable is located in nonresidential areas; 
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(d) on rangeland rather than cropland and on nonirrigated 
or flood irrigated land rather than mechanically irrigated 
land; 

(e) ;.n logged areas rather than undisturbed forest, in 
timbered areas, 

(f) in geologically stable areas with nonerosive soils in 
flat or gently rolling terrain; 

(g) in roaded areas where existing roads can be used for 
accebs to the facility during construction and maintenance; 

(h) so they cross floodplains where structures need not be 
located on the floodplain; 

(i) in areas where the facility is least visually 
incompatible with the landscape. 

(j) a safe distance from residences and other areas of 
ltuman concentration; and 

(k) in accordance with applicable local, state, or federal 
management plans when public lands are crossed. 

( 2) For pipelines: 
(a) conform to the criteria listed in (lJ Cbl, (e), (f), 

(g), (il, (j) and (k); and 
(b) cross lands which can be returned to their original 

condition through recontour ing, conservation of topsoil and 
reclamation. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXXIII LINEAR FACILITIES. EXCLUSION AREAS The 
following exclusion areas within the study area shall be 
eliminated from further consideration for siting the facility 
unless the legislative or administrative unit of government 
with direct authority over the area gives the applicant 
permission to locate the facility there. Information 
concerning the locations of exclusion areas is required by the 
reconnaissance and is considered throughout the alternative 
siting study. 

(1) National wilderness areas. 
(2) National primitive areas. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXXIY LINEAR FACILITIES, ELECTRIC TRANSMISSION 
LINES, SENSITIVE AREAS Sensitive areas should not be crossed 
by a facility unless the applicant can demonstrate that no 
significant adverse impacts would result, or that mitigation of 
significant adverse impacts is possible, or that siting the 
facility in or through a sensitive area would result in less 
cumulative adverse environmental impact and economic costs, 
including the costs of reasonable mitigation, than siting the 
facility in an alternative location. Requirements for 
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information concerning the locations of sensitive areas are 
divided among the reconnaissance, the inventory and the 
baseline levels of the siting study. Any sensitive areas 
initially identified by either the reconnaissance or the 
inventory shall be considered throughout the remaindei of the 
altetnative siting study, in the selection of alternative 
routes, and in the assessment of impacts required by the 
baseline study if any of these areas is within the impact zone 
of an alternative route, 

(1) For the reconnaissance, the sensitive areas are as 
follows: 

(a) national wildlife refuges and ranges, state game 
ranges and game management areas; 

(b) national and state parks and monuments; 
(c) national and state recreation areas; 
(d) rivers in the national wild and scenic rivers system 

and rivers under active study for inclusion in the system; 
(e) roadless areas of 5,000 acres or greater in size, 

managed by federal or state agencies to retain their roadless 
character; 

(f) rivers and streams in the state recreational waterway 
system; 

(2) For the inventory, the sensitive areas are as follows: 
(a) communication facilities, including television and 

radio towers, microwave facilities, and law enforcement and 
emergency network facilities; 

(b) military installations, including, but not limited to, 
military bases, command centers, missile silos, and radar 
towers; 

(cl land areas covered by conservation easements where the 
presence of the facility would be incompatible with a 
management plan established by a state or federal agency; 

(d) public and private airports and airfields, and any 
controlled airspace associated with them, and other air traffic 
hazard areas identified by the Montana aeronautics division and 
the federal aviation administration; 

(el designated visually sensitive areas; 
(f) state or federal waterfowl production areas, 
(g) unique habitats and natural areas, including areas 

designated by the national park serv~ce, the USDA forest 
service, the bureau of land management, or the state of Montana 
as national natural landmarks, natural areas, research natural 
areas, areas of critical environmental concern, special 
interest areas, research botanical areas, outstanding natural 
areas; 

(hl designated ctitical habitat for state or federally 
listed threatened or endangered species; 

(i) national historic landmarks, and national register 
historic districts and sites; 

(j) national register eligible historic districts and 
sites; 
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(k) national trails; 
(1) municipal watersheds; and 
(m) streams and rivers designated class I and II by the 

Montana department of fish, wildlife and parks; 
(3} For the baseline study, the sensitive areas are: 
(a) schools and land areas designated by local school 

boards for future school development; 
(b) agricultural experiment stations; 
(c) scenic overlooks and scenic highways; 
(d) habitats occupied at least seasonally by resident 

state or federally listed threatened and endangered species. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXXV LINEAR FACILITIES, ELECTRIC TRANSMISSION LINES. 
AREAS OF CONCERN Areas of concern should not be crossed by a 
facility unless the applicant can demonstrate that no 
significant adverse impacts would result, or that mitigation of 
significant adverse impacts is possible, or unless siting the 
facility in or through an area of concern would result in less 
cumulative adverse environmental impact and economic costs, 
including the costs of reasonable mitigation, than siting the 
facility in an alternative location. Requirements for 
information about the locations of areas of concern are divided 
among the reconnaissance, the inventory and the baseline levels 
of the siting study. Areas of concern initially identified by 
either the reconnaissance or the inventory shall be considered 
throughout the remainder of the alternative siting study, in 
the selection of alternative routes, and in the assessment of 
impacts required by the baseline study if any of these areas is 
within the impact zone of an alternative route. 

Ill For the reconnaissance, the areas of concern are as 
follows: 

<al 
points, 
movement; 

for substations, switching stations, and/or terminus 
active faults showing evidence of post-miocene 

(b) areas of 
slopes greater than 

(c) specially 
areas. 

rugged topography defined as areas with 
30 percent; and 
managed buffer areas surrounding exclusion 

(2} For the inventory, the areas of concern are as 
follows: 

Cal cities, towns and unincorporated communities, and 
residential clusters of 5 or more dwelling units per 20 acres; 

(bl mechanically irrigated land, other irrigated and dry 
cropland; 

(c) prime and unique farmland and orchards; 
(d) permitted surface mining areas; 
(e) highly erodible soils and areas with severe 

reclamation constraints, defined as soils developed on 
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cretaceous shales, intrusives and certain lacustrine deposits; 
lfl limited access areas in mountainous or rugged terrain, 

defined as areas with slopeos grec.tcr than 15 percent, located 
more than 1/2 mile from an existing roaG; 

(gl the winter distribution of elk, deer, moose, 
pronghorn, mountain goat and bighorn sheep anC areas where they 
concentrate during severe winters, as designated by the Montana 
department of fish, wildlife and parks, the bureau of land 
management, and the USDA forest service; 

lhl major elk summer security areas which are any forested 
areas greater than 1/2 mile in minimum radius, more than 1/2 
mile from an existing road, and designated by the MOntana 
department of fish, wildlife and parks, the bureau of land 
management, and the USDA forest service as elk summer range; 

lil habitats occupied at least seasonally by mountain 
sheep and mountain goat as designated by the Montana department 
of fish, wildlife and parks; 

lj) sage grouse and sharp-tailed grouse breeding areas, 
the winter distribution of sage grouse and sharp-tailed grouse, 
and areas where they concentrate during severe winters as 
designated by the Montana department of fish, wildlife and 
parks; 

(k) areas with high waterfowl population densities 
including prime waterfowl habitat as designated by the Montana 
department of fish, wildlife and parks and any areas identified 
by the Montana department of fish, wildlife and parks or US 
fish and wildlife service as waterfowl concentration areas or 
low-level feecing flight paths; 

Ill any undeveloped land or water areas that contain known 
natural features of unusual scientific, educational or 
recreational significance; 

(m) areas with geologic units or formations that show a 
high probability of including significant paleontological 
resources; 

In) sites with evidence of contemporary use that have 
religious or heritage significance and value to Indians as 
defined by Rule XCI(8); 

lo) standing water bodies, including any lake, wetland, 
marsh or reservoir, and intermittent water bodies and 
internally drained basins that reach a surface area of 20 acres 
or more at least one year out of ten; 

(p) surface supplies of potable wat€r; and 
lq) rivers and streams under active study for inclusion in 

the state recreational waterway system. 
(3) For the baseline study, the areas of concern are: 
(al individual residences not included within one of the 

urban or residential clusters defined by (2) tal and major farm 
support buildings and livestock calving or lambing areas; 

lbl snow avalanche chutes and track areas, including the 
trenches, troughs and corridors through which snow and ice 
passes; 
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(c) riparian forests defined as a stand of mature 
cottonwooo or mixed cottonwood-conifer forests greater than 100 
meters long and 10 meters wide where average canopy height is 
50 feet or more and average density of mature trees is greater 
than 20 stems per acre that occurs along a waterway; 

<dl old growth forests greater than 10 acres in size that 
have never been harvested and that contain at least 10 percent 
canopy coverage of conifers greater than 5 dm at breast height; 

(e) nesting colonies, defined as 5 or more pairs within 40 
acres, of white pelicans, great blue herons, double-crested 
cormorants, gulls, or terns; 

(f) habitats occupied at least seasonally and critical to 
species listed as •species of special interest or concern• by 
the Montana department of fish, wildlife and parks, and the US 
tish and wildlife service. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXXVI LINEAR FACILITIES. PIPELINES, SENSITIVE AREAS 
AND AREAS OF CONCERN For pipelines, sensitive areas and areas 
of concern include: 

<ll For the reconnaissance, the sensitive areas listed in 
Rule LXXXIV (1) and the areas of concern listed in Rule LXXXV 
(1) (c); and 

(a) active faults showing evidence of post-miocene 
movement; 

( 2l For the inventory, the sensitive areas listed in Rule 
LXXXIV ( 2) (c) and (e)- ( 1) and the areas of concern listed in 
Rule LXXXV(2); and 

(a) moderately rugged topography defined as areas with 
slopes greater than 15 percent; 

(3) For the baseline study, the sensitive areas listed in 
Rule LXXXIV(3) and the areas of concern listed in LXXXV; and 

(a) for any liquid pipeline crossing of a river or stream 
that is located within 15 miles upstream of a stream or stream 
reach designated class I by the Montana department of fish, 
wildlife and parks or a diversion for a municipal water 
supply. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXXYII LINEAR FACILITIES, DELINEATION OF THE STUDY 
AREA (1) An application must identify the study area or areas 
that include the following, considering the electrical load (s) 
to be served and/or electrical problem (s) or opportunities to 
be addressed by the facility, or the market area for the 
product that would be transported by the facility: 

(a) all reasonable end points for the facility within 
Montana; 
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(b) for facilities with end points outside Montana, all 
reasonable points for exiting Montana; and 

(c) a geographical area between the end points or exit 
points of sufficient width to include all reasonable study 
corridors. 

(2) An application must identify the factors used to 
determine the boundaries of the study area. Relevant 
information provided pursuant to Rule XLIV and 36.7.2216 may be 
referenced. 

(3) An application must contain a base map of the study 
area delineated on USGS topographic maps at a scale of 
1:250,000. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-50l, MCA 

RULE LXXXVIII LINEAR FACILITIES. RECONNAISSANCE An 
application must contain a reconnaissance of the study area 
prescribed by Rule LXXXVII to select study corridors generally 
suitable for siting the facility. 

(ll For electric transmission lines, the reconnaissance 
must include overlays to the base map required by Rule 
LXXXVII (3) of the exclusion areas listed in Rule LXXXIII, the 
sensitive areas listed in Rule LXXXIV(l), and the areas of 
concern listed in Rule LXXXV(l) that occur in the study area. 

(2) For pipelines, the reconnaissance must include 
overlays to the base map required by Rule LXXXVII(3) of the 
exclusion areas listed in Rule LXXXIII and the sensitive areas 
and areas of concern listed in Rule LXXXVI (1) that occur in 
the study area. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE LXXXIX LINEAR FACILITIES, SELECTION OF STUDY 
COBRIDORS (1) The applicant shall select study corridors, 
based on consideration of the following: 

(a) exclusion areas, sensitive areas and areas of concern 
identified pursuant to Rule LXXXVIII; 

(b) the preferred route criteria listed in Rule LXXXII(l) 
or (2) 1 

(C) cost; and 
(d) reliability and engineering concerns and other factors 

important to the applicant, 
(2) The applicant shall delineate the boundaries of the 

study corridors with lines on the base map required by Rule 
XC(2) that are accurate to within 0.10 mile (0,16 KM). 

(3) An application must contain an explanation of the 
methods used to select the study corridors, an explanation of 
how the considerations listed in (1) were incorporated, and a 
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discussion of the rationale for selecting the study corridors. 

AUTH; 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

ROLE XC LINEAR FACILITIES, INVENTORY, GENERAL 
REQUIREMENTS (1) An application must contain an inventory of 
the study corridors identified in Rule LXXXIX to select study 
routes suitable for siting the facility. 

(2) An application must contain base maps of the study 
corridors. The base maps shall provide coverage at a scale of 
1:62,500 or 1:24,000 of the geographic area within the study 
corridors. The applicant shall provide one mylar copy of each 
base map to the department. USGS 15 or 7.5 minute topographic 
maps, enlarged or reduced to the appropriate scale if 
necessary, shall be used to create the base maps, insofar as 
possible. Where topographic coverage is not available, USGS 
advance or final 7.5 minute or orthophoto quads or the best 
available published maps with a scale of 1:125 ,000 or 
1:100,000, enlarged to the appropriate scale if necessary, 
shall be used. 

(3) For electric transmission lines the exclusion areas 
listed in Rule LXXXIII, the sensitive areas listed in Rule 
LXXXIV(!) and (2), the areas of concern listed in Rule LXXXV(l) 
and (2), and the environmental information required by Rule XCI 
that can be mapped shall be delineated on the minimum number of 
overlays to the base maps of the study corridors. The overlays 
shall clearly portray the required information. The applicant 
shall organize and present the required information on overlays 
according to the categories listed in Rule XCVI (3) (c)- (e) and 
(gl-(1) to the extent it is practical. Within each category, 
uniform map scales must be used. The applicant shall submit 
one mylar copy of each overlay to the department. Where a map 
scale other than 1:62,500 is specified, the applicant may 
submit the information at the alternative scale, enlarged or 
reduced as specified in (2). All overlays shall clearly show 
section lines or corners and township and range locations. 

(4) For pipelines, the exclusion areas listed in Rule 
LXXXIII and the sensitive areas and areas of concern listed in 
Rule LXXXVI(l) and (2) that occur in the study corridors shall 
be delineated on the minimum number of overlays to the base 
map. The overlays shall clearly portray the required 
information. The applicant shall organize and present the 
required information on overlays according to the categories 
listed in Rule XCVI(3) (c)-(e) and (g)-(1) to the extent it is 
practical. Within each category, uniform map scales must be 
used. The applicant shall submit one mylar copy of each 
overlay to the department. Where a map scale other than 
1:62,500 is specified, the applicant may submit the information 
at the alternative scale, enlarged or reduced as specified in 
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(2) , All overlays shall clearly shew section lines or corners 
and township and range locations. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XCI LINEAR FACILITIES. INVENTORY, ENVIRONMENTAL 
INFORMATION An application must contain the following 
environmental information for the geographic area within each 
study corridor. 

(1) An application must contain one or more overlays 
depicting the location of the following land use and land cover 
categories. ;r._ minimum map resolution of 20 acres is required 
unless otherwise specified in any individual category listed 
below. Linear features required by (c) , (d), (e), and (f) 
shall be accurately mapped to within one-tenth mile. The 
applicant may combine information on an overlay provided that 
mapped categories are clearly distinguishable, All overlays 
shall clearly show section lines or corners and township and 
range locations. 

(a) the developed areas adjoining city and town 
boundaries; 

(b) designated residential growth areas; 
(c) existing federal and state highways, and designated 

and existing county roads; 
(d) railroads and railroad right-of-ways; 
(e) pipelines 5 inches or greater in diameter; 
(f) electric transmission lines of 50 kv or greater 

voltage design; 
(g) nontimbered rangeland; 
(h) industrial and commercial areas located outside of 

cities, towns and unincorporated communities; and 
(i) forested lands. 
(2) An application must contain an overlay showing the 

following land ownership categories: 
(a) public land, by management agency; 
(bl tribal and Indian reservation land. 
(3) An application must contain an overlay depicting the 

following slope categories, at a minimum map resolution of 20 
acres and contour intervals of 80 feet or less, unless 
different categories are approved in writing by the department: 

(a) 02.15 percent1 
(bl 16230 percent; and 
(c) greater than 30 percent. 
(4) An application must contain an estimate of the 

population in each population center identified on the 
overlay(sl required by Rule LXXXV(2) (a). 

(5) An application must contain a narrative description of 
existing social characteristics and characteristics of the 
local economy of the communities within and near the study 
corridors. Projected future social and economic conditions 
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should the facility not be built must also be discussed, The 
following information is required in the description fo~ 
facilities of 230 kv or greater voltage. For facilities of 
less than 230 kv, a cursory discussion of the following 
information categories is sufficient: 

<al the relationship of current land uses to economic and 
social activities in the area; 

(b) existing federal, state and local government land use 
planb and other local legal restrictions affecting land uses; 

(c) population and demographic characteristics; 
(dl social structures, values and lifestyles that may be 

affected by the construction and operation of the facility and 
identification of any sub-groups that may be differentially 
affected by the project; 

(e) the local economy, income characteristics, labor force 
participation characteristics, the availability of skilled and 
semi-skilled labor, prevailing wage levels, and employment and 
unemployment rates; 

(f) the availability, adequacy, capacity and cost of 
public services, including roads, education, health, social, 
public safety, and sanitary services; 

(g) fiscal characteristics of local government and school 
districts, including descriptions of revenue and expenditures; 
and 

(h) the availability, adequacy, and capacity of housing 
and private sector health services. 

<6J An application must characterize the nature and 
magnitude of public concerns about the facility based on 
contacts with representative groups of persons residing in the 
study corridors, and/or comments received at any seeping and 
other public meetings the applicant may hold, and comments from 
local service providers and public officials. The application 
must also identify alternatives to the proposed facility 
suggested by the public and must identify man-made and natural 
environmental features the public feels would be affected by 
the facility. 

(7) An application must contain an overlay that identifies 
visually sensitive areas which are defined as those areas of 
highest visual quality and lowest visual compatibility with the 
facility based on the following: 

(a) a description and an overlay of land areas categorized 
according to visual quality, considering the variety, harmony, 
naturalness, uniqueness and other appropriate character is tics 
of the study corridors; and 

(b) a description and an overlay of land areas categorized 
according to visual compatibility with the facility, 
considering vegetation, slope, landform definition, and other 
appropriate characteristics of the study corridors; for 
pipeline facilities, the degree of revegetation potential must 
also be included. 

MAR Notice No. 36-45 17-9/13/84 



-1296-

(8) An application must contain an overview of the history 
and prehistory of the study corridors, including the following: 

(a) documentation that a file search has been conducted to 
identify the types of potentially significant historical, 
archaeological, architectural, and paleontological resource 
sites likely to be encountered in the study corridors and a 
statement indicating the amount of previous survey work 
conducted in the corridors; 

(b) a summary of the nature of the existing historical, 
archaeological, or paleontological data base and identification 
of any inadequacies such as a lack of previous survey work in 
the study corridors that could complicate efforts to fully 
define all significant classes of sites or properties and to 
anticipate their occurrence; 

Ccl identification of sites likely to be encountered in 
the study corridors and an assessment of the potential for 
sites to yield information of significant value to historic and 
prehistoric research; and 

(d) a map at a scale of 1:125,000 indicating the location 
and the extent of previous survey work, based on the results of 
(a) and including a legend showing level of intensity, the 
reference date of survey, the sponsor, resultant report, the 
type of resource and the boundaries of each site, when 
available. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XCII LINEAR FACILITIES. SELECTION OF ALTERNATIVE 
~ Cll The applicant shall select at least three 
alternative routes within the study corridors for baseline 
study based on consideration of the following: 

<a> exclusion areas, sensitive areas and areas of concern 
identified by Rule LXXXIII, Rule LXXXIV<l), (2) and (3), and 
Rule LXXXV(!) 1 (2) and (3); 

(b) the preferred route criteria listed in Rule LXXXII(!) 
or ( 2) 1 

(c) the environmental information required by Rule XCI; 
(d) cost, reliability, engineering concerns; and 
(e) other factors important to the applicant, 
(3) An application must contain an explanation of the 

methods used to select the al terna ti ve routes, an explanation 
of how the considerations listed in (1) were incorporated, and 
a discussion of the rationale for selecting the study routes. 
AUTH; 75-20-105, !'CA IMP: 75-2'J-2ll, and 75-?.1)-503, MCA 

ROLE XCIII LINEAR FACILITIES. BASELINE STUDY, GENERAL 
REQUIREMENTS (l) An application must contain a baseline study 
of at least three alternative routes and their impact zones to 
gather baseline data describing the exiBting environment, to 
assess impacts associated with the proposed facilities, to 
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identify mitigation strategies, and to select the preferred 
route. 

(2) The applicant shall depict each alternative route, the 
locations of any intermediate substations, compressor stations 
or pump stations (for pipelines), and all impact zones defined 
in Rule XCIV or XCV using lines one millimeter or less in width 
drawn on a 1:24,000 topographic base map. The line delineating 
each alternative route should identify a tentative, 
environmentally suitable location for the facility. The 
applicant shall provide one mylar copy of this base map to the 
department. For any areas where 1:24,000 topographic base maps 
are not available, USGS maps preliminary to the published 7.5 
minute quadrangle maps shall be used, or where these are not 
available, USGS advance or final 7. 5 minute orthophoto quads 
shall be used. Where none of these are available, USGS 15 
minute topographic maps or the best available published maps 
with a scale of 1:125,000 or 100,000, enlarged to 1:24,000 if 
necessary, shall be used. 

(3) An application must contain an overlay or overlays, as 
appropriate, to the base map required by (2) of the baseline 
data required by Rule XCIV or XCV that can be mapped, the 
exclusion areas listed in Rule LXXXIII, the sensitive areas 
listed in Rule LXXXIV(l),(2), and (3) and the areas of concern 
listed in Rule LXXXV(l) ,(2), and (3) that are within the impact 
zones associated with each alternative route. For pipelines, 
the exclusion areas listed in Rule LXXXIII, and the sensitive 
areas and areas of concern listed in Rule LXXXVI(l) ,(2) and (3) 
that are within the impact zones associated with each 
alternative route shall be included. The applicant shall 
organize the information according to the categories listed in 
Rule XCVI(3) (c)-(e) and (g)-(1) and shall present the 
information on the minimum number of overlays to the base map. 
The applicant shall provide one mylar copy of each overlay to 
the department. All overlays shall clearly show section lines 
or corners and township and range locations, 

(4) An application must contain one set of black and white 
contact prints at a scale of 1:48,000 or 1:24,000 that provide 
complete aerial stereo coverage of the alternative routes. 
These photos shall be taken during a season of full foliage no 
more than three years prior to filing the application unless 
otherwise approved by the department. An application must 
contain advance or final USGS 7.5' orthophoto quads, where 
available, for the impact zones or portions of impact zones 
that are not covered by the aerial photos. However, this 
requirement does not apply to the impact zones associated with 
the assessment of social and economic impacts required pursuant 
to Rule XCIV(4) and (5). 

(5) An application must contain, for each alternative 
route, information requir:ed by the department of health and 
board of health to determine compliance with all standards, 
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permit requirements, and implementation plans under their 
jurisdiction pursuant to 75-20-216(3), MCA. 

(6) An application must contain, where feasible, a 
tabulation of the amount, type and/or linear miles of any 
exclusion areas, sensitive areas, areas of concern and mapped 
baseline data required by Rule XCIV or XCV, that would be 
c~:ossed by each alternative route or that are located within 
the impact zones. 

(7) An application must identify and discuss mitigation to 
reduce or eliminate significant adverse impacts of the facility 
along each alte~:native route, including, but not limited to: 

(a) alternative construction methods, techniques, and/or 
equipment; 

(bl reclamation and facility maintenance methods; 
!c) localized alternative route adjustments and 

alternative structure locations where significant adverse 
impacts may be avoided or minimized; 

(d) alternative seasonal timing of construction; 
(e) alternative facility or structure designs, height, 

span length, and alternative facility or structure materials; 
and 

(f) alternative methods of crossing streams. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XCIV LINEAR FACILITIES. ELECTRIC TRANSMISSION LINES, 
BASELINE DATA REQUIREMENTS AND IMPACT ASSESSMENT An 
application must contain baseline data and an assessment of the 
projected cumulative short and long-term changes and impacts 
that would result from construction, operation and maintenance 
of the facility for each alternative route and the impact zones 
whose boundaries are specified in the following sections, 
unless different impact zone boundaries are approved in writing 
by the department. The applicant must identify general and 
route-specific mitigation measures to reduce or eliminate these 
impacts. This information shall serve as a basis for 
evaluating and comparing alternative routes as required by Rule 
XCVI and selecting a preferred route as required by Rule 
XCVII. Baseline data that require mapping shall be presented 
on the minimum number of overlays to the base map required by 
Rule XCIII(2) that will clearly portray the information. 

(1) An application must contain an overlay depicting land 
use information required by Rule XCI (l) and the following data 
for an impact zone that includes the ar:ea within one mile of 
each alternative route for facilities of 230 kv or less 
voltage, and includes the area within two miles of each 
alternative route for facilities of greater than 230 kv: 

(a) platted subdivisions; 
(bl major public buildings. 
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(2) An application must contain a description of the 
anticipated construction crew by size, skill, and wage levels, 
the variation in size as it relates to the construction 
schedule, and any significant variations in these factors 
among the al teJ:na ti ve routes. If applicable, these data must 
also be provided for the permanent work force, except that 
variations in size, if any, must be described as they relate to 
the opeJ:ation and maintenance schedule. 

(3) An application must contain an assessment of the 
impacts of the facility on agricultural, residential, 
commercial, industrial, mining, and public land uses in the 
impact zone that is within one mile of each of the alternative 
routes, based on the information required by Rule XCIII(JJ and 
Rule XCIV(!). The assessment of impacts on uses of land must 
address the compatibility of the facility with existing land 
use activities, potential changes in or interference with land 
uses that may occur as a result of the facility, nuisance 
effects, and potential inhibiting or preclusive effects of the 
facility on land use improvements or transitions from one type 
of land use to another. An application must specify any land 
uses for which there aJ:e no significant differences in impacts 
among the alternative routes, 

(4) An application must contain an assessment of social 
impacts, if any, and any important impacts of the facility on 
the economy and on public and private services for an impact 
zone that encompasses the area potentially affected by each of 
the alternative routes, based on the information required by 
Rule XCI (5). An application must specify any economic, social 
oJ: public or private service characteristics for which there 
are no significant differences in impacts among the alternative 
routes, 

(5) An application must contain an assessment of public 
attitudes and concerns about the potential impacts of the 
facility, that is based on representative views of persons 
residing in the impact zone defined by the applicant pursuant 
to (4) for each alternative route. The assessment must include 
summaries of corJ:espondence and SUllll'llaries of personal 
interviews, if they are conducted, and otheJ: information the 
applicant has collected that records the comments and concerns 
public officials, local J:esidents and other individuals and 
groups have raised about the facility. Summaries of issues and 
concerns identified at public meetings the applicant may hold 
OJ: the results of any surveys the applicant may conduct must 
also be included. The assessment must address the following: 

(a) concerns about social, socioeconomic, and land use 
changes the facility could cause; 

(b) conceJ:ns about natural environmental features that may 
be adversely affected by the facility; 

(c) issues relating to the facility that may divide 
communities, cause individual J:esentment and frustration, and 
result in public debate; and 
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(d) issues relating to the facility of particular concern 
to landowners and residents in close proximity to any of the 
alternative routes considered. 

(6) An application must 
preliminary road locations for 
particular emphasis on areas 
percent. 

contain an overlay depicting 
each alternative route, with 

with slopes greater than 15 

(7) An application must contain an assessment of potential 
impacts of the facility on the earth resources along each 
alternative route and its impact zone. The impact assessment 
must address erosion, sedimentation, mass movement, and 
alterations of soil characteristics that could reduce 
productivity or fertility, including compaction or mixing of 
soil horizons. The impact zone shall consist of feasible 
locations for new or substantially upgraded access roads and 
the area between each alternative route and the associated 
access roads. The assessment must include an estimate of the 
mileage of access roads crossing each category of mapped 
information requested below. The information requirements are 
as follows: 

(a) an overlay of wind and water 
discussion of the potential impacts 
characteristics, slope, predicted amount 
climatic conditions: 

erosion risk and a 
considering soil 

of disturbance and 

(b) an overlay and discussion of mass movement potential, 
including consideration of existing mass movement areas, 
bedrock geology and soils, slope aspect, vegetation, and 
groundwater conditions; and 

(c) an overlay and discussion of constraints to 
reclamation and revegetation potential. Reclamation includes 
any site restoration, such as recontouring, reducing 
compaction, restoration of segregated topsoils, installation of 
soil erosion control structures, and weed control and 
successful establishment of vegetative cover in areas disturbed 
by facility construction. Constraints to reclamation include 
any physiographic or geologic feature or physical property of 
the soils that hinders or prohibits reclamation. 

(8) An application must contain the following data 
relating to the engineering of the facility for each 
alternative route: 

(a) a description of any engineering differences among the 
alternative routes as they relate to the feasibility of 
expanding the transmission capacity of the facility through 
multiple circuiting or design modifications, or relating to 
whether the width of the proposed right-of-way is sufficient to 
accommodate future transmission lines: 

{b) a discussion and appropriate drawings of alternative 
structure types and technologies that would be required by the 
engineering differences among alternative routes, if any; 

(c) a discussion of problems posed by poor or seasonally 
restricted access: 
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(d) a discussion of compatibility or interference p~oblems 
the facility may impose on existing t~ansmission, 
t~anspo~tation or communication facilities in close proximity 
to an alternative route, if any; 

(el for: substation locations, a description of seismic 
risk, including the risk of damage from an event with a Richte~ 
magnitude greater than 5.5; 

(f) an overlay depicting designated 100-year floodplains 
that would be crossed by the facility, a description of the 
potential for damage to the facility from construction in the 
floodplain, and an assessment of the potential for adverse 
impacts to the environment resulting from construction, 
operation and maintenance of the facility in the floodplain; 
and 

(g) an assessment of aeronautical hazards created along 
each alternative route and an assessment of any applicable 
mitigation measures. 

(9) An application must contain viewer sensitivity data 
for any exclusion area, recreation area, national register or 
national register eligible site identified by Rule LXXXIII and 
LXXXIV<ll(b)-(f), (2)(gl, (i), (j), (k), and (m), and any 
residential area, highway or county road identified by Rule 
LXXXIV(3) (c), Rule LXXXV(2) (a) and (3) (a) and Rule XCI(ll from 
which the facility would be clearly visible. The following 
baseline data are required only for the referenced areas, sites 
and state or federal highways and county roads located within 
an impact zone which is defined as within 5 miles of an 
alternative route for a facility greater than 230 kv, or within 
3 miles of an alternative route for a 161 kv to 230 kv facility 
or within 2 miles of an alternative route for a facility less 
than 161 kv: 

(a) identification and an overlay of key observation 
points and a description of criteria used to select these 
points; 

<b) identification and an overlay of areas where the 
facility would be visible from appropriately grouped 
observation points; 

(c) a description and evaluation of viewer 
characteristics, including proximity to the facility, 
orientation, estimated number of viewers, and duration of view; 
where a characteristic does not warrant differentiation, an 
application shall contain an explanation of the reasons; 

(dl a description and evaluation of the compatibility of 
the proposed facility with the viewed area of the landscape, 
including any visually sensitive areas identified by Rule 
XCI(7); 

<e) a description 
sensitivity (the relative 
visual resource); 

and categorization of levels 
degree of viewer interest in 

of 
the 

(f) a description and evaluation of the opportunities for 
and effectiveness of available topographic and vegetative 
screening; and 
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the methods used to categorize and 
potential viewers, as required by 

ClOl An application must contain c.n a~;sessment of the 
potential types and levels of visual resource impacts for each 
alternative route, based on integration of visual quality and 
visual compatibility information required by Rule XCI C7l with 
viewer characteristics information required by Rule XCIV(9). 
The assessment must include a description of the potential 
alteration, visual quality and compatibility of lands affected 
by the facility, ·including a discussion of the methods used to 
integrate visual quality and visual compatibility data. 

(lll An application must contain a description of existing 
biological resources, including fisheries, wildlife, and 
vegetation, and an assessment of the potential impacts to these 
resources for each of the alternative routes, access roads, and 
other associated facilities. The assessment must include, but 
shall not be limited to, increased hunting and fishing 
pressure, habitat alteration, increased access to secure 
habitat, displacement, shifts in feeding or migration patterns, 
project-related interference with special use areas, 
wirestrikes and other mortality, and sedimentation and blockage 
of streams. An application must contain the following 
information: 

Cal for an impact 20ne that includes the area within one 
mile of each alternative route, a list of species and/or 
habitats of greatest susceptibility to project-related impacts, 
including fisheries, wildlife and vegetation concerns 
identified by the applicant and appropriate managing agencies, 
and an explanation of the rationale and assumptions used to 
generate the list; 

Cbl an evaluation of the anticipated impacts to each 
species or habitat listed in Cal, including a description of 
biological impacts which would occur in the sensitive areas 
listed in Rule LXXXIVCll, (2) (f), Chl, and Cml, (3) (b) and (d) 
and the areas of concern listed in LXXXV(l) Ccl, C2l (gl-Cll and 
(q), (3) (c)-(f) located within the impact zone specified in 
Cal 1 

Ccl a general assessment of impacts due to increased 
hunting and fishing pressure and increased access to secure 
habitat which may occur in the general vicinity of each 
alternative route but outside the impact zone specified in Cal1 

(d) a description of the method used to evaluate the 
impact risk to fisheries, wildlife, and vegetation of the 
alternative routes; and 

(e) documentation that agencies with management 
responsibility for any affected biological resources have been 
consul ted concerning impacts and mitigation and a description 
and evaluation of the mitigation measures suggested by these 
agencies. 
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Cl2) Based on the cultural resource overview required by 
Rule XCI(8l I an application must contain cultural resource data 
for each alternative route and its impact zones. The impact 
zone& include any lands where construction and operation of the 
facili t.y 1 including construction of access roads, may directly 
affect the integrity of cultural resources and known sites from 
which the facility would be clearly visible where the values of 
cultural resources may be significantly affected by the visual 
presence of the facility. An application must contain the 
following data: 

Cal a detailed description of specific properties likely 
to be affected by the facility 1 based on the results of an 
in-depth archival and documentary research effort; 

(bl based on the results of Cal and appropriate field 
checking of impact zones, a discussion of the accuracy of the 
overview predictions required by Rule XCI(S) concerning: 

(i) site densities and distribution; 
(iil the presence or absence of sites, trails, and 

properties~ and 
(iiil site integrity and existing modern intrusions; 
(cl for any cultural resource sites or properties 

identified or more fully defined by the information required by 
(a) and (bl, a discussion, based on consultation with the state 
historic preservation office, of the potential eligibility of 
these sites or properties for listing on the national register. 

(13) An application must contain an assessment of the 
potential impacts of the facility on cultural resources for 
each alternative route. The assessment must address the 
potential for physical destruction during construction or 
operation of the facility. Cultural resource-related 
information required by (9) and (10) will satisfy the visual 
impact requirements of this subsection. The assessment must 
include the following: 

Cal for each potentially affected cultural resource 
property or site listed as a se-nsitive area or as an area of 
concern by Rule LXXXIVC2l (i) and Cjl and LXXXVC2) Cml and Cnl, 
and for any properties or sites identified by Cl2l Ccl which may 
be eligible for listing on the na tiona! register, a discussion 
of whether the facility would affect the qualities for which 
these sites or properties were listed or could be listed; and 

Cbl identification of special construction methods and 
topographic screening that could eliminate or reduce impacts, 
and a discussion of the likelihood of success of each measure 
in reducing impact. 

(14> An application must contain the following baseline 
data concerning recreation areas and sites along each 
alternative route and their impact zones. The impact zone for 
recreation is defined by (9), el!cept all recreation areas and 
sites within one mile of an alternative route for a facility 
230 kv or less voltage, and all recreation areas and sites 
within two miles of an alternative route for a facility greater 
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than 230 kv must be included regardless of whether the facility 
would be visible from the recreation area or site. Recreation 
areas and sites are listed in Rule LXXXIII,LXXXIV (1) (b)-(f), 
(2) (g) national natural landmarks where recreation is listed as 
a current site use, (k), and <ml, and by (a) and (b) below. 

!al Based on consultation with appropriate local, state, 
and federal agencies, an application must include an overlay of 
any recreational areas or sites where public recreational use 
occurs within the impact zone other than those specifically 
referenced above. 

(b) An application must include an overlay showing any 
fishing access areas, public and private campgrounds and 
intensive outdoor recreation sites such as ski areas, local 
parks and picnic areas, located within the impact zones. 

(c) An application must contain a list of the recreation 
areas and sites located within the impact zone for each 
alternative route cross-referenced to the overlays required by 
Rule XC(3) and (a) and (b) above, a description of each area or 
site, including any prominent recreational facilities and 
aesthetic features, a description of how the area or site is 
used for recreation and, if available, identification of the 
types of users of the area or site and a use level estimate. 

(15) An application must contain an assessment of the 
potential adverse impacts of the facility and access roads on 
the recreation areas or sites defined by 114> for each 
alternative route, The requirements of rule are limited to 
recreation areas or sites that would be affected by the 
facility. Information provided in response to (10) concerning 
aesthetic impacts on recreation areas and sites should be 
cross-referenced as appropriate. For each recreation area or 
site that would be affected, an application must contain the 
following information: 

(a) a description of how access to or within each 
recreation area or site could be affected by adding new or 
upgrading existing access roads; 

(b) a description of how the recreation area or site would 
be affected including aesthetic impacts of the facility and 
access roads; 

(c) a description of how the facility would be located 
relative to recreational use of each area or site; 

(d) a description of how recreational activities and 
experiences at each area or site could change as a result of 
the facility and the potential for use of the area or site to 
be curtailed or terminated, or for some user groups to be 
affected more than others; 

(e) a description of the relationship of each affected 
area or site to the local and regional supply of recreation 
opportunities, including a discussion of whether an affected 
area or site is unusual or unique in its region by virtue of 
its providing opportunities unavailable elsewhere; 
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(f) documentation that agencies with recreation management 
responsibility for each affected area or site have been 
consulted concerning the impacts and mitigation, and a 
description and evaluation of the mitigation measures suggested 
by the agencies. 

(16) An application must contain an overlay showing, as 
appropriate and available, the names of perennial streams 
crossed and their department of health water quality 
classifications for each alternative route and impact zones as 
defined by <7>. 

( 17) An application must contain an assessment of 
potential impacts to water resources, including surface and 
ground water quality, potential impacts to water users, stream 
hydrology and stream banks for each alternative route and an 
impact zone as defined by (7). The assessment must also 
specifically address any impacts that may occur on municipal 
watersheds and supplies of potable water, 

(18) An application must contain the following baseline 
data concerning potential noise, radio and television 
interference and electrical effects of the facility as 
applicable for each alternative route: 

(a) a description of the potential for the facility to 
induce electrical currents in metal objects on or adjacent to 
the right-of-way; 

(b) an assessment of potential noise impacts of the 
facility and substations, including an estimate of average 
noise expressed on an A-weighted day-night scale <LoN> at the 
right-of-way edge for facilities of 230 kv or greater voltage 
and at the property boundary of all substations located within 
500 feet of residences or in subdivided areas. 

(c) an assessment of the potential impacts of the 
electrical and magnetic fields generated by the facility; 

(d) an assessment of the potential for the facility to 
cause radio and television interference and interference with 
any other communication systems; 

(e) a description of mitigation measures to reduce noise, 
electric and magnetic fields, induced currents, and 
interference with communication systems. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XCV LINEAR FACILITIES, PIPELINES. BASELINE DATA 
REQUIREMENTS AND IMPACT ASSESSMEN~ An application for a 
pipeline must contain baseline data and an assessment of the 
projected cumulative short and long-term changes and adverse 
impacts that would result from construction, operation and 
maintenance of the pipeline for each alternative route and the 
associated impact zones whose boundaries are specified in the 
following sections, unless different impact zone boundaries are 
approved in writing by the department. The applicant must 
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identify general and route-spe~lfic mitigation measures to 
reduce or eliminate these impacts. Ti.i£> information shall 
serve as a basis for evaluating and comparing alternative 
routes as required by R~le XCVI. and selectin~ a preferred route 
as required by Rule XCVII. BaselinP. data that require mapping 
shall be presented on the minirnun' number of cverlays to the 
base n.ap required by Rule XCIII(2l that will clearly portray 
the information. An application must contain the information 
required by Rule XCIV(l)-(7), (8l <cl and (f), (10), (12), (13), 
and (151 and the following: 

(1) An application must contain the following data 
relating to the engineering of a facility for each alternative 
route: 

Cal a description of any engineering differences among the 
alternative routes, if any, relative to their ability to 
accommodate future pipelines or other linear facilities; 

(bl a discussion and appropriate drawings of alternative 
facility designs and technologies that would be required due to 
engineering differences among alternative routes, if any; 

Ccl an overlay showing the locations along each 
alternative route where the following operations or conditions 
are expected to occur and a tabulation of the miles of each 
alternative route that would cross each category: 

(il rock trenching that requires drilling and blasting; 
( iil rock trenching that requires heavy ripping equipment, 

but not drilling and blasting; and 
(iiil cliffs and talus that would constrain construction. 
(dJ seismic and geologic data sufficient to justify the 

facility design along any portion of an alternative route that 
is within one mile of an active fault or in areas of recorded 
seismic activity with a Richter magnitude greater than 5.5; 

(e) a description of the seismic risk associated with each 
alternative route for the pipeline and for all above-ground 
associated facilities, based on the potential recurrence, rate, 
magnitude, and intensity of seismic events as well as ground 
accelerations and local geologic and soil conditions. 

(2) An application must contain the visual resource 
information required by Rule XCIV(9), except that the 
information is required only for exclusion areas and the 
referenced recreation areas, national register or national 
register eligible sites, residential areas, and federal and 
state highways or county roads that are located within 3/4 of a 
mile and within view of the right-of-way and other pipeline 
facilities in forested areas along each alternative route. In 
nonforested areas the application shall contain visual resource 
information adequate to determine the level of impact. 

(3) An application must contain the applicable biological 
resource information required by Rule LXXXVI and Rule XCIV(ll) 
and the following information for each alternative route and 
the associated impact zones specified below: 
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(a) ~- map at a scale of 1:4800 and a minimum resolution of 
two acres showing existing vegetation community types and land 
cover, based upon one or two dominant species and one or two 
understory species for the following impact zones: 

(i) areas within a 0 .S-mile radius of pump or compressor 
stations for pipelines larger than 10" diameter; 

(iil crossings of streams designated class I or Il by the 
Montana department of fish, wildlife and parks and/or of any 
waterway with an average annual discharge of 1,000 cfs or more; 

(b) an overlay to the base map required by Rule XCIII (2) 
showing migration routes between winter-spring and summer-fall 
habitat for elk, deer, moose, bighorn sheep, mountain goat and 
pronghorn that intersect each alternative route and data 
indicating the timing and use of these migration routes; 

!c) a detailed description of aquatic habitat, fish 
populations, special use sites such as spawning areas, and 
angler use for any of the following stream reaches: 

( il a reach of any perennial waterway extending two miles 
downstream from any trenched pipeline crossing of the stream; 

!iil any additional waters where aquatic habitats could be 
adversely affected by siltation, sedimentation, or increases in 
turbidity caused by pipeline trenching or construction adjacent 
to a perennial stream; 

(iii) for liquid product pipelines, any additional waters 
where aquatic habitats could be adversely affected by a liquid 
product spill or leak; 

< ivl a reach of any stream from which hydrostatic testing 
water is to be withdrawn, extending 1/4 mile upstream and five 
miles downstream from the point of withdrawal; 

<vl a reach extending 1/4 mile upstream and five miles 
downstream from any point on any perennial stream where 
hydrostatic testing discharge water would reach the stream. 

(dl for liquid product pipelines, a detailed assessment of 
the consequences of a spill or leak downstream of each crossing 
of a perennial waterway, including a description of the 
principal resources that would be affected, the magnitude of 
the impact to fishery resources and habitat, and a description 
of proposed spill detection, containment, and cleanup 
techniques; and 

(e) for any wetlands or other waterfowl habitat downstream 
from a river crossing that could be adversely affected by a 
liquid product spill or leak, information on seasonal abundance 
and species composition of waterfowl populations, 

(4) An application must contain a list of the noxious 
weeds that occur along the route, an assessment of the impact 
the facility would have on the dispersion of these weeds, and a 
description of the weed control measures that would be used to 
mitigate the impacts. 

(5) An application must contain the information on 
recreation areas and sites required by Rule XCIV<l4l, except 
that the impact zone differs and is specified in (2) above. 
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(6) An application must contain the information on stream 
locations required by Rule XCIV<l6l, except that intermittent 
waterways that have specific names must also be included. 

<7) An application must contain the water resource 
information required by Rule XCIV(l7l and an assessment of 
stream crossing impacts for each perennial stream crossed by an 
alternative route, including, but not limited to, estimates of 
the extent of floodplain disturbance, anticipated stream flow 
during construction, streambed excavation, and the duration and 
timing of instream activities. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RUI,E XCVI LINEAR FACILITIES, COMPARISON OF ALTERNATIVE 
RQ~ An application must contain a comparison of the 
alternative routes which includes the following: 

(1) A summary of the most important adverse impacts of the 
proposed facility for each of the al terna ti ve routes, and the 
impact zones as determined by the baseline study conducted 
pursuant to Rule XCIV or XCV. 

(2) A description of the degree to which the most 
important adverse impacts can be mitigated for each alternative 
route. 

(3) A ranking of the alternative routes from best to worst 
for each of the following categories, and an indication of the 
relative differences among the alternatives for each category. 

(a) levelized annual costs, including environmental costs 
and mitigation costs: 

<bl reliability; 
(c) land use considerations; 
(d) socioeconomic considerations; 
(e) earth resources; 
(fl engineering considerations; 
(g) visual resources; 
<hl biological resources; 
(il historic, archaeologic and paleontologic resources; 
(j) recreation; 
<kl water resources; and 
(1) any other categories that are important to the 

applicant. 
The applicant may combine or add to the categories as 

appropriate. 
(4) A comparative ranking of the alternative routes from 

best to worst and an indication of the magnitude of the 
differences between routes, considering all of the categories 
listed in (3) consistent with the requirements of Rule 
XCVII(3), 

AUTH: 75-20-105, MCA 

17-9/13/84 

IMP: 75-20-211, and 
75-20-503, MCA 
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RULE XCVII LINEAR FACILITIES, SELECTION OF THE PREFERRED 
BQI1n The applicant must select a preferred route from the 
alternative routes selected in accordance with Rule XCII. An 
application shall contain a discussion of the rationale used to 
make the selection, including the following: 

( l) The applicant's selection criteria and how they were 
applied; 

(2) An explanation of how the prefetred route criteria 
listed in Rule LXXXII<ll or !2) were applied. If weighting of 
the criteria is used in order to select the preferred route, an 
application must identify the relative weights given to each 
criterion and the reasons for assigning each weight. 

(3) A discussion of the relative importance of the 
categories listed in Rule XCVI(3) and identification of any 
categories that were considered more important than others in 
selecting the preferred route. An application must clearly 
explain any weighting system used to portray differences in 
importance among the categories in selecting the preferred 
route. 

(4) An explanation of how exclusion areas listed in Rule 
LXXXIII were considered in selecting the preferred route. 

(5) An explanation of how sensitive areas listed in Rule 
LXXXIV or Rule LXXXVI and areas of concern listed in Rule LXXXV 
or Rule LXXXVI were considered in selecting the preferred 
route. 

<6l A specific explanation of the opportunities for the 
facility to parallel or share existing utility or 
transportation rights-of-way, and if such opportunities were 
not chosen as part of the preferred route, an explanation of 
the reasons. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE XCVIII ENERGY GENEBATION ANP CONVERSION FACILITIES. 
GENERAL REOUIRFJMENTS OF THE FACILITY PESCRIPTION AND nESIGN 
An application for an energy generation or conversion facility 
must contain an engineering description of the facility in 
detail sufficient to enable the department to assess the 
environmental impacts of construction, operation, maintenance, 
and decommissioning, and to assess reliability and construction 
and operation costs of the proposed facility at the preferred 
site as specified in Rule XCIX-Rule CII. These requirements 
apply specifically to fossil-fueled facilities and other 
facilities that utilize transportable energy resources. An 
equivalent description and design is required for all energy 
generation or conversion facilities defined by 75-20-104(10), 
MCA. Applicants for energy generation or conversion facilities 
that employ nontransportable energy resource must consult with 
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the department concerning facility description and design 
requirements. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
7 5-20-503, MCJI. 

RULE XCIX ENERGY GENERATION AND CONVERSION FACILITIES, 
pESIGN CHARACTERISTICS (1) An application must include a 
list of any reports, documents, t'tudies, or calculations that 
indicate that the preliminary design specifications and 
performance objectives for the major components or process 
areas of the facility are adequate and can be maintained in the 
continuous operation of the facility. Design peak operating 
volume must be described, including the length of time the 
various levels of peak operation can be sustained. 

(2) An application must identify design features that were 
selected to reduce adverse environmental impacts, 

(3) An application must describe any design features that 
are oversized to accommodate future increases in plant 
capacity. 

(4) The engineering description required by (1) must 
include the following major facility components or process 
areas as applicable: boilers, reactors, generators, condensers, 
shift conversion facilities, cooling facilities, emission 
control devices, stacks, and catalyst production and 
regeneration facilities. 

(5) An application must contain a description of 
associated facilities, including: 

(a) transportation systems: a description of any major 
existing or new transportation system or terminal that would be 
used during the construction, operation, maintenance or 
decommissioning of the proposed facility; and an estimate of 
the type, duration, and intensity of that use; 

(b) transmission facilities: a description meeting the 
requirements of Rule CIII and CIV, for facilities of 230 kv and 
larger; for facilities smaller than 230 kv, a general 
description of the components listed in Rule CIII is 
sufficient; 

<c> communication installations: microwave towers; 
(d) fuel-handling systems: the source of the fuel to be 

used by the facility and a description of equipment and 
portions of the site that will be used to store, prepare and 
transfer the fuel to the point of consumption; 

(e) water-supply systems: all sources of water to be used 
by the facility, structures that would pump, convey, store, or 
treat the water, proposed drainage or flood control structures, 
and a description of the processes used to deliver water to and 
discharge water from the site, including operation and 
monitoring plans for water-supply reservoirs, ponds, and other 
diversions for municipal or industrial use; 
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(fl waste-handling systems: all waste-handling systems, 
both on and off-site, including a ·description of the 
collection, storage, treatment, disposal processes and 
monitoring procedures and plans for each system, consistent 
with the requirements of Rule C(5l <"operation and Maintenance 
Analysis">; and 

Cgl any other permanent structures or installations, and 
temporary structures or installations that would be used only 
during the construction phase. 

C6) An application must contain a topographic map at a 
scale of 1:4800 showing the proposed location of all facility 
structures and nonlinear associated facilities at or associated 
with the preferred site, 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE C ENERGY GENERATION AND CONVERSION FACILITIES, 
CONSTRUCTION pESCRIPTION (1) An application must include a 
preliminary construction schedule and description of typical 
equipment, and a description of the sequential steps involved 
in carrying out major construction activities, including site 
preparation and an estimate of the amount of ground 
disturbance. The schedule must include associated facilities 
and relocations or development of transportation and other 
public use facilities necessitated by project construction, and 
methods of maintaining service during these activities. 

(2) An application must contain a description of the 
following: 

Cal plans for construction camps for the crew, if any, and 
any other temporary facilities used during construction; 

Cb) the methods the applicant will use to reclaim any 
temporary facilities; 

Ccl a schedule showing the anticipated timing of 
activities; and 

Cdl methods the applicant will use for fire control. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE CI ENERGY GENERATION AND CONVERSION FACILITIES, 
OPE&ATION Ati!P MAINTENANCE ANALYSIS (1) An application must 
contain a general description of operation and maintenance of 
the proposed facility unde~:: no~::mal conditions, including types 
and scheduling of expected maintenance and inspections. 

(2) An application must contain a discussion of the 
ability of the proposed facility to withstand possible 
dest~::uctive natural phenomena such as earthquakes, floods, and 
accidents; equipment malfunction or failure; a description of 
structural problems, and safety problems, or adverse 
environmental effects that may result from facility failure due 
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to natural phenomena or accidents, and design features that 
will be incorporated or contingency measures that will to be 
taken to reduce the problems. 

(3) An application must discuss the environmental effects, 
if any, of operating the facility at less than full capacity, 
including effects on the operation of associated facilities and 
the resulting effects on air and water quality due to changes 
in the levels or composition of emissions and waste streams. 

(4) An application must contain a descriptive analysis of 
materials such as air, water, coal and chemical compounds that 
would flow into the proposed facility, including an analysis of 
fuel materials used for start-up of the facility. The analysis 
must include at least the following: 

(a) consumption rate1 
(b) detailed chemical and radiological content of all 

input materials! 
(c) heat content of fuel materials! and 
(d) material and energy flow diagrams, including heat and 

radiant energy flows, to illustrate the path of major materials 
through the facility, qualitatively and quantitatively. 

(5) An application must contain a qualitative and 
quantitative analysis of all materials that are projected to 
flow out of the facility. The analysis must include detailed 
chemical content of all output material based on the best 
information available, including material with radiological 
content. The method of using, treating, dispersing and 
disposing of materials in each of the following categories 
shall be discussed, including the method of monitoring the use, 
treatment, dispersal, disposal and ultimate reclamation of 
waste sites, as applicable, for each of the following 
categories: 

(al products and by-products such as gas and hydrocarbon 
liquid7 

(b) waste materials; including gases, liquids, and solids; 
(cl energy forms such as heat that escape during 

processing; and 
(d) for coal conversion facilities which are p~;oposed to 

produce more than one major product, the capability for 
alternative fuels production or capacity to alter the product 
mix of facility outputs. 

(6) An application must contain an estimate of the on-line 
life of the facility and the projected operating capacity 
during the on-line life. 

AOTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE CII ENERGY GENERATION AND CONVERSION fACILITIES, 
DECOM8lSSIONING METHODS An application must contain a 
description of the projected method and environmental effects 
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of decommissioning the proposed facility at the end of its 
useful life, or e~plain why decommissioning the facility is not 
foreseen. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE CIII LINf;AR FACILITIES, DESIGN CHAM.CTERISTICS (1) 
An application must contain an engineering description of the 
facility in detail sufficient to enable the department to 
assess the environmental impacts of construction, operation and 
maintenance and reliability of the proposed facility located on 
the preferred route, 

(2) An application must contain a list of any reports, 
documents, studies, or calculations indicating that the 
preliminary design specifications and performance objectives 
for the major components of the facility are adequate and can 
be maintained in the continuous operation of the facility. 

(3) An application must identify facility design features 
that were selected in order to reduce adverse environmental 
impacts, 

(4) For an electric transmission facility, an application 
must contain an engineering description of major facility 
components, including the following: structure design and 
materials 1 height range of structures 1 appro~imate number of 
structures per mile; ground wire configurations' types and 
designs of markers and other warning devices; number and 
spacing of conductors; and location, size, and overall plan of 
new and modified substations, including present and future land 
requirements. 

(5) For an electric transmission facility, an application 
must contain specifications for design peak voltage and 
amperage under adverse climatic conditions and under expected 
peak loading conditions. 

(6) For an electric transmission facility, an application 
must include an estimate of potential noise levels, radio and 
television interference, and electric and magnetic field 
strengths during wet and dry weather, if any. This information 
must be provided for cross-sections of the right-of-way, and 
must include maximum conditions under the conductors and at the 
edge of the right-of-way, and attenuation rates beyond the edge 
of the right-of-way. This information is also required at the 
property boundaries surrounding each substation, and must 
include estimates of attenuation rates beyond the property 
boundaries. 

(7l For an electric transmission facility, an application 
must contain the information necessary to demonstrate that the 
facility can meet the standards of the national electric safety 
code. 

(8) For pipelines, an application must contain an 
engineering description of the facility, including conduit size 
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and thickness, tensile strength, test and operating pressure, 
methods of joining sections of conduit, trenching depth, amount 
of ground cover over the pipeline, the location, size and 
overall plan for new or modified pumping and compressor 
stations, cathodic protection systems, and other safety 
features. Facility design specifications or criteria must also 
be provided for the normal and maximum transmitting or pumping 
capacity and pressure of compressor stations and pump stations. 

(9) For pipelines, an application must contain a 
description of quality control and testing procedures and the 
information necessary to demonstrate that the facility can meet 
industry and u.s. department of transportation pipeline 
standards. 

(10) An application must contain a topographic map at a 
scale of 1:4800 showing the locations of all proposed 
substations, compressor stations, or pump stations at the 
proposed end points of the facility if these points are in 
~lontana, and along the applicant's preferred route. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE CIV LINEAR FACILITIES, ELECTRIC TRANSMISSION 
FACILITIES. CONSTRUCTION DESCRIPTION (1) An application must 
contain a preliminary construction schedule, a description of 
typical construction equipment to be used, and a description of 
the steps involved in carrying out major construction 
activities, including plans for and use of staging areas, 
right-of-way clearing, access road construction, structure 
assembly, and conductor and sock line stringing. 

(2) An application must contain an estimate of the amount 
of ground disturbance resulting from construction at a 
representative structure site, pulling site, and reel site. 

(3) An application must contain a description of the types 
and sizes of roads needed to build and maintain the facility, 
and an estimate of the road mileage and preliminary road 
locations required to construct the facility on the prefeJ:ted 
route. 

(4) An application must contain a description of the 
minimum and maximum right-of-way widths for which easements 
would be purchased for the cleared right-of-way, the minimum 
and maximum widths of any additional construction easements, a 
description of the criteria used to determine right-of-way 
widths, and a description of any land use restrictions that 
would be placed on the permanent easement. 

(5) An application must contain a description of the camps 
planned for the construction crew, if any, and how they will be 
operated. 

(6) An application must contain a description of the 
reclamation methods the applicant will use and the scheduled 
timing of activities proposed to restore the right-of-way. 
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( 7) An appl ica ti on must contain a description of methods 
the applicant will use for fire control. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE CV LINEAR FACILITIES. PIPELINE FACILITIES, 
CONSTRUCTION DESCRIPTION (1) An application must contain a 
preliminary construction schedule, a description of typical 
construction equipment to be used, an estimate of total 
equipment needs and a description of sequential construction 
operations, such as right-of-way clearing, trenching, pipe 
installation and backfilling, including estimates of the 
duration and length in miles of each operation and a 
description of plans for and use of staging areas. 

(2) An application must contain an estimate and discussion 
of the width of the level work pad needed for construction 
operations. 

(3) An application must contain an estimate of the area of 
ground disturbance resulting from construction -activities, 
including an estimate of mileage of flat terrain where no cut 
and fill e~cavation would be needed and estimates of mileage of 
terrain where cut and fill excavation to construct a level work 
pad would b.e required. 

(4) An application must contain a description of the types 
and sizes of roads needed to build and maintain the facility, 
an estimate of the road mileage and preliminary road locations 
required in addition to the right-of-way, if any, in order to 
co'nstruct the facility on the applicant's preferred route, and 
an estimate of how much the roads will be used. 

(5) An application must contain a description of the 
minimum and maximum construction right-of-way widths and the 
widths of permanent easements, a description of the criteria 
used to determine the widths, and a description of any land use 
restrictions that would be placed on the permanent easement. 

(6) An application must contain a discussion of the 
proposed and alternative methods of trenched stream crossings, 
including specification of equipment types, estimates of the 
width and depth of trenching, and estimates of the scour depth 
supported by a discussion of the methods and calculations used 
to make the estimates. 

(7J An application must contain a discussion of the 
proposed and alternative methods of and conceptual designs for 
overhead stream crossings, if any. 

(8) An application must contain a description of the camps 
planned for the construction crew, if any, and how they will be 
operated. 

(9) An application must contain a description of the 
reclamation methods that will be used to restore the 
right-of-way, including a description of the proposed method 

MAR Notice No. 36-45 17-9/13/84 



-1316-

for segregating topsoils from the remaining excavated material 
on sidehills and over the ditch. 

(10) An application must contain a description of methods 
the applicant will use for fire control. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE CVI LINEAR FACILITIES. OPERATION AND MAINTENANCE 
DEscRIPTION (ll An application must include a description of 
operation and maintenance procedures for the proposed facility 
under normal and emergency conditions, including types and 
scheduling of anticipated maintenance and inspections. For 
electric transmission facilities, an application must contain a 
description of methods the applicant will employ to resolve 
complaints from nearby residents regarding unacceptable noise 
and radio and television interference. 

(2) An application must contain a discussion of the 
ability of the proposed facility to withstand destructive 
natural phenomena such as mass movement, earthquakes, floods, 
icing conditions and high winds or accidents, a description of 
the environmental impacts and/or public safety problems 
resulting from facility failure due to natural phenomena and 
accidents, and a general discussion of measures proposed to 
reduce the problems. 

(3) An application must contain a description of the 
methods the applicant will employ to control land uses on the 
right-of-way, including encroachment of buildings. 

(4) An application must contain a description of the 
right-of-way management procedures that will be used, including 
vegetation and weed control, herbicide use, and the scheduled 
timing of the proposed management activities. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RULE CYII LINEAR FACILITIES, DECOMMISSIONING METHODS. An 
application must contain a description of the projected method 
for decommissioning the proposed facility at the end of its 
useful life and environmental effects that would result from 
decommissioning, or explain why decommissioning the facility is 
not foreseen. 

AUTH: 75-20-105, MCA IMP: 75-20-211, and 
75-20-503, MCA 

RuLE CVIII STANDABPS FOR APPROVAL OF FACILITIES In 
making the findings required by 75-20-301, MCA to grant a 
certificate under the act or determine substantive compliance 
with the act, the board must find that certain standards will 
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be met. The board must make simultaneous findings that the 
proposed facility will meet all relevant standards in order to 
grant a certificate or determine substantive compliance. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-503, MCA 

RULE CIX ENERGY GENERATION AND CONYERSION FACILITIES. 
SERVICE AREA UTILITIES. NEED STMDARP In order to find that 
there is a need for an energy generation or conversion 
facility, as required by 75-20-301(2)(a), MCA, that is proposed 
by a service area utility as defined by Rule I, the board must 
find that the output of the facility is needed by finding and 
determining either: 

(1) That the full output of the facility will be used to 
balance firm loads and firm resources within the applicant's 
service area(s) during at least one of the five years following 
the date the proposed facility is to be placed in service, and 
will continue to be so used for the remainder of the forecast 
period. This finding is based on a comparison of the most 
likely load growth forecast scenario required by (a) with the 
resource forecast required by (b). In making this finding the 
board shall: 

(a) Adopt a forecast of energy and peak load growth in the 
applicant's service area for at least the 20 year period 
following the date of application. ln addition to the 
geographic territories that have historically constituted the 
service area, other areas may be added to the extent that firm 
sales for resale have been contractually made prior to the date 
of application for the proposed facility, providing that such 
sales for resale are continuing to be contractually served as 
of the date of application and there is no reason to expect the 
sales will not be continuing at the time the facility is 
expected to come on-line. 

(il The load growth forecast must explicitly indicate the 
degree of uncertainty in the forecast assumptions by providing 
a reasonable range of forecast scenarios using alternate sets 
of assumptions. 

( iil The load growth forecast must distinguish firm and 
interruptible capacity loads and firm and curtailable energy 
loads. 

(iii) The load growth forecast must be based on an 
analysis of price and economic and demographic factors 
affecting load growth, unless the board finds that these 
factors are not significant determinants of load growth. 

<ivl The load growth forecast must include sales by sector 
of demand, system losses and internal use by the applicant. 

(b) Adopt a resource forecast for the applicant's service. 
area showing the existing and permitted resources that could be 
used to serve loads in the service area, for at least the 20 
year period following the date of application. 
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(il The resource forecast must include generation or 
conversion and energy conservation resources. 

(ii) The resource forecast must include owned resources, 
shares of partially-owned resources, contracted purchases and 
other transfers and trades. 

(iii) The resource forecast must indicate planned 
retirements, downratings and upratings of existing generation 
facilities. 

< ivl The resource forecast must distinguish firm energy 
and nonfirm energy. 

<vl The applicant's firm energy resources shall be 
evaluated as follows: 

<Al hydroelectric plants: at median and critical water, as 
defined in section 2, part 1, of the agreement for coordination 
of operations among power systems of the pacific northwest, 
contract no. 14-02-9822, or for hydroelectric plants not 
covered by the above contract, as specified by the board; 

(B) coal plants: 70 percent annual capacity factor; 
(Cl nuclear plants: 70 percent annual capacity factor; 
(D) oil-fired and gas-fired plants existing as of 

September 1980: 25 percent annual capacity factor or as limited 
by permit, unless exemptions are granted under the fuel use act 
of 1978, or unless the fuel use act is amended to permit higher 
levels of use; 

(E) oil-fired and gas-fired plants proposed after 
September 1980: 17 percent annual capacity factor, unless 
exemptions are granted under the fuel use act of 1978, or 
unless the fuel use act is amended to permit higher levels of 
use; and 

<Fl all others: as specified by contract, or if not 
governed by contract, a documented estimate shall be used. 

(2) If the finding required by (1) cannot be made, that 
the expected benefits of constructing a facility of the size 
proposed, warrant the resource commitment, based on a finding 
and determination of the following: 

<al the benefits associated with constructing a facility 
of the size proposed, as opposed to a facility for which the 
finding required by (1) can be made; 

(b) the likely market for and price of the output to be 
produced in excess of that which would be used in the 
applicant's service area; and 

(c) the degree of uncertainty surrounding the benefits 
found in (a) and the markets found in (b). 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-503, MCA 

RULE CX ENERGY GENERATION AND CONVERSION FACILITIES, 
COMPETITivE UTILITXES r NEED STANDARD In order to find that 
there is a need for an energy generation or conversion 
facility, as required by 75-20-301(2) (a), MCA, that is proposed 
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by a competitive utility as defined by Rule I, the board must 
find that the output of the facility is needed, by finding and 
determining either: 

<ll That the energy from the facility will be marketable 
at a price that will recover the direct unit costs of 
production within five years after the facility is to be placed 
in service; or 

(2) If the finding required by (1) cannot be made, that 
the expected benefits to the applicant and to the state of 
Montana warrant the resource commitment by the applicant and 
the state, based on a finding and determination of the 
following: 

(a) the date that the energy will be marketable at a price 
that will recover the ditect unit costs of production; 

(b) the length of time, and the cumulative financial 
shortfall from the time the facility is placed in service, 
until the energy can be sold at a price that recovers the full 
unit cost of production; 

Ccl the sufficiency of the applicant's financial resources 
to cover the financial shortfall; 

(d) the amount of assistance, if any, likely to be 
required during the period the facility is operating at a loss; 

(e) The likelihood that required assistance identified in 
!d) will be available; and 

(f) The resource commitment of the applicant and the s~ate 
of Montana if the assistance identified in (d) is not 
forthcoming. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-503, MCA 

RULE CXI ENERGY GENERATION AND CONVERSION FACILITIES. 
MINIMUM IMPACT STANQARD In order for the board to find that 
an energy generation or conversion facility represents the 
minimum adverse environmental impact, considering the state of 
available technology and the nature and economics of the 
various alternatives as required by 75-20-301(2) (c), MCA: 

(1) The board must find and determine: 
(a) That the facility will result in lower delivered cost 

of energy to customers than any other alternative identified in 
Rule LVI and LVII that is relevant to the proposed facility, or 
if the board finds that another alternative would result in 
lower delivered costs of energy to consumers, that the 
advantages of the proposed facility outweigh the additional 
costs to consumers. 

(b) That the net present value of costs, including 
monetary costs of construction, operation, and mitigation to 
the applicant, any external monetary costs, and the value of 
all reasonably quantifiable unmitigated environmental impacts 
is lower for the proposed facility than for any other 
alternative. other available alternatives include alternative 
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energy resou~:ces, alte~:native technologies, alte~:native sizing 
and timing of facilities, nonconstruction alternatives, and the 
no action alte~:native. The cost of the no action alte~:native 
includes the costs to consume1:s of being dep~:ived the output of 
the facility. 

<il Full conside~:ation must be given to alternative 
sou~:ces of energy and energy conse~:vation as specified in 
75-20-503(1), MCA. These may include some alternatives that 
were not considered by the applicant. 

(c) That nonquantifiable environmental impacts are not 
significantly adve~:se to alter the finding requi~:ed by (bl. 

(d) That all mitigation measures included in the 
mitigation plan in (hl have been incorporated in the cost 
finding ~:equired by (b). 

(e) That the site for the facility complies with the 
preferred site criteria listed in Rule LXV in a manner that 
~:esults in less cumulative adverse envi~:onmental impact and 
economic cost than siting the facility at any alternative 
location, unless the board finds and determines the reasons why 
any criterion should not be met. 

(fl That the facility will not be located in one of the 
exclusion areas listed in Rule LXVI. 

(g) That reasonable alternative locations for the facility 
were conside~:ed in selecting the site pursuant to Rule LXIX, 
Rule LXXI, Rule LXXIII and Rule LXXVI. 

(h) That the site for the facility will result in less 
cumulative adverse environmental impact and economic cost than 
siting the facility at any alternative site, based on the 
following: 

<il identification of any probable significant adverse 
environmental impacts; 

<iil identification of reasonable mitigation for these 
significant adverse impacts; 

<iii> adoption of an acceptable mitigation plan based on 
measures identified in (iil including environmental 
specifications that will be included in conditions to the 
certificate, and 

( ivl adoption of an acceptable monitoring plan, including 
a reclamation plan that will be included in condi tiona to the 
certificate, 

( il If in making the finding required by <h), the site for 
the facility will be located in one or more of the sensitive 
areas listed in Rule LXVII or the areas of concern listed in 
Rule LXVIII, either that no significant adverse impacts would 
result in the areas. 

(il that any significant adverse envi~:onmental impacts 
affecting the environmental resources, qualities or 
characte~:istics for which the sensitive areas or areas of 
concern are designated have been identified; 

Cii) that mitigation found reasonable by the board for 
these significant adverse impacts, if any, has been identified; 
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(iii) that a mitigation plan acceptable to the board based 
on the measures identified in (iii, including environmental 
specifications, has been identified and will be included in 
conditions to the certificate; and 

<iv) that a monitoring plan acceptable to the board, 
including a reclamation plan, has been identified and will be 
included in conditions to the certificate. 

(j) that a corridor (corridors) for any linear associated 
facility (facilities) has (have) been identified, that an 
acceptable time period for selection of a centerline within the 
corridor <corridors) has (have) been specified, and that the 
corridor (corridors) is (are) of sufficient width to permit the 
applicant to propose and the board to find and determine an 
acceptable centerline (centerlines) pursuant to the 
requirements of Rule CXVI-CXXI (centerlines) and the findings 
required by Rule CXV. 

(2) The bOard shall condition its approval of a facility 
on the following standards: 

(a) average noise levels, as expressed by an A-weighted 
day-night scale, must not exceed 55 decibels at the property 
boundary of the site in residential or subdivided areas; 

(b) the facility must comply with environmental 
specifications developed for the facility; and 

(c) any other standards the board deems important must be 
met. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-503, MCA 

RULE CXIl ALL FACILITIES. UTILITIES. PQBLIC INTEREST. 
CONVENIENCE AND NECESSITY STANDARD. (1) In order for the board 
to find that a proposed facility will serve the public 
interest, convenience and necessity as required by 
75-20-301(2) (g), MCA the board must find and determine that the 
discounted net present value of all benefits (less all costsl 
is greater for the facility than for any other reasonable 
alternative, based on a determination of the following: 

Ia) the findings required by Rule CIX or CX; 
(bl the cumulative environmental impacts of the facility, 

as determined for CXI(h); 
(c) the benefits to the applicant, the state of Montana, 

the applicant's customers, and any other entities benefitting 
from the facility; 

(i) benefits include internal benefits and external 
benefits; nonmonetary benefits must be quantified to the extent 
possible. 

ldl the effects of the economic activity resulting from 
the proposed facility; 

Cel the costs of the facility including all internal costs 
of construction and operation and any mitigation costs, plus 
all other external costs and unmitigated environmental costs; 
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non-monetary costs must be quantified to the extent reasonably 
possible1 and 

(f) any other factors the board considers relevant. 
(2) In making this finding the board shall consider the 

effects of the facility on the public health, welfare and 
safety. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-503, MCA 

RULE CXIII ELECTRIC TRANSMISSION LINES, SERYICE AREA 
QTILITIES, NEED STANDARD In order to find that there is a 
need for an electric transmission facility as required by 
75-20-301(2) (a), MCA, that is proposed by a service area 
utility as defined by Rule I, the board must find that the 
services of the facility are needed by finding and determining 
the following: 

(1) For facilities that insufficient power transfer 
capacity under normal operating conditions is a stated basis of 
need in the application, either that: 

(a) the transfer capacity of the proposed facility will be 
required within two years of the date the proposed facility is 
to be placed in service1 or 

(b) that the proposed facility has a lower net present 
value of all future costs than any other alternative or 
alternatives that could resolve the problem situation the 
proposed facility is designed to resolve. 

(2) For facilities that insufficient power transfer 
capacity under contingent operating conditions is a stated 
basis of need in the application, that: 

(a) there is or will be a power transfer capacity shortage 
under contingent conditions that will be rectified by the 
proposed facility within two years of the date the proposed 
facility is to be placed in service; and 

(b) the contingent conditions under which existing 
transfer capacity is insufficient, are sufficiently likely to 
occur to give a reasonable assurance that the expected benefits 
of the proposed facility exceed the costs of the facility. 

(3) For facilities that transient stability under normal 
operating conditions is a stated basis of need in the 
application, that there is or will be a transient stability 
problem under normal operating conditions, that will be 
rectified by the proposed facility within two years after the 
date the proposed facility is to be placed in service. 

(4) For facilities that transient stability under 
contingent operating conditions is a stated basis of need in 
the application, that: 

(a) there is or will be a transient stability problem 
under contingent operating conditions that will be rectified by 
the proposed facility within two years of the date the proposed 
facility is to be placed in service; and 
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(b) the contingent conditions under which the tranaient 
stability problems arise are sufficiently likely to occur to 
give a reasonable assurance that the expected benefits of the 
proposed facility exceed the costs. 

(5) For facilities that excessive voltage drop under 
normal operating conditions is a stated basis of need in the 
application, that: 

(a) there ia, or will be within two years after the 
proposed facility is to be placed in service, an excessive 
voltage drop that will be rectified by the proposed facilitYI 
and 

(b) the applicable design or operating voltage drop 
criteria used to justify the proposed fa.cility are reasonably 
likely tc result in benefits in excess of costs. 

(6) For facilities that excessive voltage drop under 
contingent oper.ating conditions is a stated basis of need, 
that: 

(a) there is or will be within two years 
proposed facility is to be placed in service a 
excessive voltage drop under contingent operating 
which will be rectified by the proposed facility; and 

after the 
problem of 
conditions 

(b) the applicable design or operating voltage drop 
criteria and the expected frequency and duration of the 
contingent operating condi tiona under which the problem exists 
are such as to give a reasonable assurance that the expected 
benefits of the proposed facility exceed ~he costs of the 
facility. 

(7) For facilities that reliability of service is a stated 
basis of need in the application: 

(a) that the reliability criteria of the applicant will be 
violated within two years of the date the proposed facility is 
to be placed in service if the proposed facility is not built 
or some other solution is not implementedl and 

(b) that the value of the savings from reduced outage plus 
any value for general reliability of service, over the life of 
the facility, is reasonably likely to exceed the cost of the 
proposed facility. 

(8l For facilities that economy considerations are a 
stated basis of need: 

(a) that the expected benefits of the proposed facility 
exceed the cost.s of the facility given: 

(i) the difference between expected syatem coats with and 
without the line; 

( iil the expected location and size of markets and price 
for surplus power1 and 

<iii) the expected source, quantity and price of purchased 
economy energy; 

(bl that the benefits of the line warrant the resource 
comnti tment associated with it given the degree of uncertainty 
surrounding the benefits, likely markets, and economy purchases 
identified in 8(al; and 

MAR Notice No. 36-45 17-9/13/84 



-1324-

(C) 
desired 
transfer 
that: 

if transmission capacity exists that could carry the 
energy power flow without violating voltage drop, 
capacity or other transmission planning criteria, 

(i) the existing capacity is not available to the 
applicant at reasonable cost; 

(iil the applicant has made every reasonable effort to 
reach agreement with the owners of the existing capacity; 

(iii) no agreement has been reached with the owners of the 
existing capacity, and 

(ivl no means exist for reaching a reasonable agreement 
with the owners of the existing capacity or for otherwise 
gaining access at reasonable terms to the existing capacity. 

(9) For all facilities, that any forecast of loads used to 
project need for the proposed facility is either consistent 
with the overall projected load growth for the entire service 
area of the applicant or if the forecast is different than the 
projected load growth in the service area, that it is 
consistent with available information about loads and load 
growth in the area to be served by the proposed facility. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-503, MCA 

ROLE CXIV LINEAR FACILITIES. MINIMUM IMPACT STANDARD In 
order for the board to find and determine that a linear 
facility represents the minimum adverse environmental impact, 
considering the state of available technolQgy and the nature 
and economics of the various alternatives as required by 
75-20-301(2) (c), MCA: 

(ll The board finds and determines: 
(al that the expected net present value of all costs, 

including monetary costs of construction to the applicant, any 
external monetary costs, and the value of all reasonably 
quantifiable environmental impacts is lower for the proposed 
facility than for any other available alternative. Other 
available alternatives include transmission alternatives, 
alternative energy resources and energy conservation, 
alternative transmission technologies, alternative levels of 
transmission reliability and the no action alternative, 

(b) that nonquantifiable environmental impacts are not 
significantly adverse to alter the finding required by (a); 

(c) that all mitigation measures included in the 
mitigation plan in (g) have been incorporated in the cost 
finding required by (all 

(d) that the route for the facility complies with the 
preferred route criteria listed in Rule LXXXII in a manner that 
will result in less cumulative adverse environmental impact and 
economic cost than siting the facility in an alternative 
location, unless the board finds why any criterion should not 
be met; 
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(el that the route for the facility will not cross one of 
the board's designated exclusion areas listed in Rule LXXXIII; 

(f) that reasonable alternative locations for the facility 
were considered in selecting the route, pursuant to Rule 
LXXXVII, Rule LXXXIX, Rule XCII and Rule XCII; 

(g) that the route for the facility will result in less 
cumulative adverse environmental impact and economic cost than 
siting the facility on any alternative route, based on the 
following: 

(i) identification of any probable significant adverse 
environmental impacts; 

!iil identification of reasonable mitigation for these 
significant adverse environmental impacts; 

(iii) adoption of an acceptable mitigation plan based on 
the measures identified in ( iil , including environmental 
specifications, that will be included in conditions to the 
certificate; and 

(iv) adoption of an acceptable monitoring plan, including 
a reclamation plan, that will be included in conditions to the 
certificate, 

!h) If in making the finding required by !gl, the route 
for the facility crosses one or more of the sensitive areas 
listed in Rule LXXXIV or LXXXVI, or the areas of concern listed 
in Rule LXXXV or LXXXVI, either that no significant adverse 
environmental impacts would result in the area(sl; or 

!i) that any significant adverse environmental impacts 
affecting the environmental resources, qualities or 
characteristics that the sensitive areas or areas of concern 
are designated have been identified; 

(ii) that reasonable mitigation for these significant 
adverse environmental impacts has been identified; 

<iii) that an acceptable mitigation plan based on the 
measures identified in !iil, including environmental 
specifications, has been identified and will be included in 
conditions to the certificate; and 

(ivl that an acceptable monitoring plan, including a 
reclamation plan, has been identified, and will be included in 
conditions to the certificate. 

(i) that the route for the facility is of sufficient width 
to permit the applicant to propose and the board to find and 
determine an acceptable centerline pursuant to the requirements 
of Rule CXVI-CXXI of this chapter and the findings required by 
Rule CXV. 

(2) The Board must condition its approval of a facility on 
the following standards: 

(a) for electric transmission facilities, that average 
noise levels, as expressed by an A-weighted day-night scale 
<LoN> will not exceed: 

(il 50 decibels at the edge of the right-of-way in 
residential and subdivided areas unless the affected landowner 
waives this condition; 
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Ciil 55 decibels at the edge of the property boundaries of 
substations in residential and subdivided areas. 

Cbl for electric transmission facilities, that the 
facility will not seriously degrade, obstruct, or repeatedly 
interrupt radio or television reception and that the facility 
will comply with federal communications commission standards; 

(cl for electric transmission facilities, that the 
facility will adhere to the national electric safety code 
regarding transmission lines. 

(d) for electric transmission facilities, that the 
electric field at the edge of the right-of-way will not exceed 
one kilovolt per meter measured one meter above the ground in 
residential or subdivided areas unless the affected landowner 
waives this condition, and that the electric field at road 
crossings under the facility will not exceed seven kv per meter 
measured one meter above the ground. 

(e) for electric transmission facilities, that the 
facility will comply with the identification and marking 
standards established by the federal aviation administration. 

Cfl for pipeline facilities, that compliance with 
applicable u.s. department of transportation pipeline standards 
will be achieved. 

Cg) for all linear facilities, that the facility will 
comply with environmental specifications developed for the 
facility. 

Chl for all linear facilities, that the location of the 
centerline within the approved route is subject to final 
approval by the board, 

Cil for all linear facilities, that the applicant shall 
submit a centerline application pursuant to Rule CXVI-CXXI 
within one year of the board's granting a certificate. 

Cjl for all linear facilities, that any other standards 
the board deems important will be met. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-503, MCA 

RULE CXV LINEAR FACILITIES, MINIMUM IMPACT STANDARD FOR 
CENTERLINES Pursuant to Rule CXVI, a linear facility may not 
be constructed until the board has approved a centerline within 
the approved route or, in the case of a linear associated 
facility, within the approved corridor. In order for the board 
to find and determine that a centerline for a linear facility 
represents the minimum adverse environmental impact, 
considering the state of available technology and the nature 
and economics of the various alternatives as required by 
75-20-301(2) (c), MCA, the board must make the findings required 
by Rule CXIV for the centerline, 

AUTH: 75-20-105, MCA 

17-9/13/84 

IMP: 75-20-301, and 
75-20-302, MCA 
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RULE CXVI CONDITIONAL APPROVAL OF RQUTES OR CORBIOORS 
(1) Any certificate granted to build a linear facility in an 
approved route or a linear associated facility in an approved 
corridor is subject to final approval of the location of the 
centerline by the board. Unless a certificate states 
otherwise, a certificate holder may not begin building a linear 
facility or linear associated facility without having obtained 
the board's approval of the centerline. 

(2) The precise boundaries of an approved route or 
approved corridor shall be delineated by lines approximately 
one millimeter wide on USGS topographic maps at a scale of 
1:24,000. The route or corridor may be described according to 
bearing descriptions, range, township and section numbers. The 
map and, if applicable, the route or corridor description, 
shall be part of the certificate granted by the board. 

(3) The procedural requirements of the centerline 
evaluation for a linear facility or a linear associated 
facility shall be specified in the certificate. 

(4) The costs incurred by the department and board in 
evaluating and approving the centerline shall be reimbursed by 
the filing fee or other fee established by contract between the 
applicant and the department. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-302, MCA 

RULE CXVII CENTERLINE EVALUATION IN AN APPROVED ROUTE OR 
CORRIDOR--GENERAL REQUIREMENTS (l) The centerline evaluation 
is required to select a centerline for the linear facility in 
the approved route or the linear associated facility in the 
approved corridor that will result in less cumulative adverse 
environmental impact and economic cost than siting the facility 
on any alternative centerline. 

(2) Centerlines shall not cross sensitive areas or areas 
of concern specified by Rule LXXXIV and LXXXV or Rule LXXXVI, 
unless the certificate holder can demonstrate that no 
significant adverse environmental impacts would result, or that 
mitigation of significant a.dverse environmental impacts is 
possible, or unless siting the facility in or through a 
sensitive area or area of concern would result in less 
cumulative adverse environmental impact and economic cost, 
including the cost of mitigation, than siting the facility in 
an alternative location. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-302, MCA 

RULE CXYIII ELECTRIC TMNSMISSION LINES, CENTERLINE 
EVALUATION IN AN APPROVED ROUTE. INPORMATION REQUIREMENTS The 
certificate holder shall prepare and submit the following 
information for its preferred centerline and any alternative 
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centerlines that may be identified by the certificate holder or 
the department. The certificate holder may cross-reference any 
information required by Rule LXXXIV, LXXXV, XCIV and LXXXV that 
was supplied in the application and that meets any of the 
following requirements. 

(l) The certificate holder shall submit to the department 
a base map of the approved route. USGS 7.5 minute topographic 
maps or USGS maps preliminary to the published 7.5 minute 
quadrangle maps shall be used to create the base map. Where 
these are not available, USGS advance or final 7.5 minute 
orthophoto quad maps shall be used. Where none of these maps 
are available, USGS 15 minute topographic maps or the best 
available published maps with a scale of 1:125,000 or 1:100,000 
shall be photographically enlarged to 1:24,000. The base map 
must contain the following information: 

<al the boundaries of the route approved by the boardJ 
(b) an overlay to the map of any sensitive areas or areas 

of concern listed in Rule LXXXIV-LXXXV that are located within 
the approved route; and 

(c) an overlay showing the boundaries and ownership of 
parcels of land 10 acres or more in size within the route. 

(2) The certificate holder shall submit to the department 
a preferred centerline on an overlay to the base map required 
by Ill. The certificate holder shall also submit to the 
department the following information: 

Cal a list of all landowners within l/4 mile of the 
preferred centerline, their addresses, and telephone numbers; 

(b) alternative centerlines or portions of alternative 
centerlines where any such deviations from the preferred 
centerline would be acceptable to the certificate holder and/or 
where any such deviations may result in less cumulative adverse 
environmental impacts and economic costs, including the costs 
of mitigation; 

lcl preliminary locations for all access roads that would 
be required to construct and operate the facility along the 
preferred centerline and any alternative centerlines that are 
identified, delineated by lines approximately one millimeter 
wide on the base map required by Ill; additions to the base map 
required by (1) shall be provided as necessary to include any 
access roads that may be located outside the boundaries of the 
route approved by the board; 

ldl tentative locations of all structures that would be 
built in sensitive areas, areas of concern or areas where 
public concerns about the facility have been expressed; and 

(e) a summary of any landowner, general public and 
government agency concerns or environmental issues or problems 
identified by the certificate holder and the mitigation 
measures the certificate holder proposes to address these 
concerns. 

131 An overlay to the base map required by (1) showing 
individual residences and major farm support buildings within 
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1/4 and 1/2 mile of each alternative centerline, and a 
numerical tabulation of the data, cross-referenced 
appropriately to the overlay. 

(4) For areas identified by the department and areas where 
public concerns have been expressed, an overlay to the base map 
required by (1) showing all fence lines 1/4 mile or greater in 
length and an overlay showing structures used for irrigation; 

<Sl For any preliminary access road locations that are 
identified pursuant to (2) (c), the earth resource information 
required by Rule XC!V(7) and the water resource information 
required by Rule XCIV(l6l and (17). 

(6) Identification and supporting documentation of any 
specific problems or concerns associated with crossings of 
streams and highways as determined through consultation with 
Montana department of fish, wildlife and parks and the Montana 
department of highways. 

(7) For any exclusion areas, recreation areas, national 
register or national register eligible sites, residential 
areas, state and federal highways or county roads referenced in 
Rule XCIV(9) that are within one mile of the preferred and 
alternative centerlines and have been specified by the 
department, the certificate holder shall submit the following 
visual resource information: 

(a) identification and mapping of key observation points; 
where one or more of the areas referenced above are in close 
proximity and would have similar views of the proposed 
facility, a representative observation point may be designated; 

(b) identification and mapping of areas where the facility 
would be visible from appropriately grouped observation points; 

(c) a description and evaluation of viewer characteristics 
including proximity to the alternative centerlines, 
orientation, number of viewers, and duration of view; where a 
characteristic does not warrant differentiation, the 
certificate holder shall provide the reasons; 

(d) a description and evaluation of the compatibility of 
the proposed facility with the viewed area of the landscape; 

(e) a description and categorization of levels of 
sensitivity, the relative degree of viewer interest in the 
visual resource; 

(f) one or more photographs taken from selected 
observation point(s) toward the alternative centerlines, 
sufficient to show the full range of view characteristics, with 
a description of pertinent information from <cl, (d) and (e) 
accompanying each photograph; 

(g) integration of the information gathered in (a) through 
(f) and any appropriate information required by Rule XCIV(9) 
and (10) to predict and compare impact levels of alternative 
centerlines on the visual resource. 

(8) Locations of all known nests of raptorial birds within 
one-half mile of alternative centerlines. 
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(9) The results of an on-the-ground survey of cultural 
resources, based on the importance of the sites and the degree 
of potential advetse impact that could occur identified 
pursuant to Rule XCIV(l2) and (13l, and an ovetlay of any 
historical, archaeological, architectural and paleontological 
sites identified. The survey results shall be submitted on 
site survey forms that identify the adverse impacts. 

(10) The following information concerning noise, radio and 
television interference, and electrical effects: 

<al for transmission facilities of 230 kv or greater 
voltage, a description of present noise conditions at 
residences located within 1000 feet of each alternative 
centerline, 

{b) for transmission facilities of 230 kv or greater 
voltage, an overlay showing the locations of railroad routes 
and telephone communication lines within one mile of each 
alternative centerline where the centerline would potentially 
parallel these facilities; 

(c) a description of existing radio reception at 
individual houses located within 1000 feet of each alternative 
centerline considering existing interference conditions. 

(11) The certificate holder shall submit a summary of the> 
major adverse impacts of the preferred centerline and any 
alternatives or portions of alternative centerlines, a 
discussion of proposed mitigation to reduce the adverse 
impacts, and an explanation of the reasons the preferred 
centerline was selected. 

AOTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-302, MCA 

RULE CXIX PIPELINES, CENTERLINE EVALUATION IN AN APPROVED 
ROUTE. INFORMATION REQUIREMENTS The certificate holder shall 
prepare and submit the following information for its preferred 
centerline and any alternative centerlines that may be 
identified by the certificate holder or the department, The 
certificate holder may cross-reference any information required 
by Rule LXXXVI, XCIV, and XCV that was supplied in the 
application and that meets any of the following requirements, 

Ill The information required by Rule CXVIII(ll (il and 
(iii), (2)-(9) and (11); and 

(2) An overlay to the base map required by (1) of any 
sensitive areas or areas of concern listed in Rule LXXXVI that 
are located within the approved route. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-302, MCA 

RULE CXX LINEAR ASSOCIATED FACILITIES. CENTERLINE 
EVALUATION IN AN APPROVED CORRIDOR. INFORMATION REOIJIREMENTS 
The information requirements for the centerline evaluation of a 
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linear associated facility in an approved corridor shall be 
specified in the certificate for a facility as defined by 
75-20-104(10) (a), MCA. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-302, MCA 

RULE CXXI fiNAL CENTERLINE APPROVAL The board shall 
issue an order approving a final centerline. The approved 
centerline shall be included in the certificate. 

(1) At the time the board approves the final centerline, a 
final set of environmental specifications, including 
site-specific measures, shall be identified and included in the 
certificate. 

(2) At the time the board approves the final centerline, 
the board may specify in the certificate that construction and 
reclamation bonds must be posted by the certificate holder in a 
manner that will permit the board to access the bonds for 
purposes of ensuring that the conditions of the certificate are 
met. 

(3) The precise location of the final centerline, 
preliminary locations for all access roads, and, for electric 
transmission lines, preliminary locations for the structures, 
shall be delineated by lines approximately one millimeter wide 
and by symbols, respectively, on USGS topographic maps at a 
scale of 1:24,000 and described according to range, township 
and quarter-section numbers. 

AUTH: 75-20-105, MCA IMP: 75-20-301, and 
75-20-302, MCA 

RULE CXXII NQTIPICATION OF PROPOSED CHANGE OR ADDITION TO 
A FACILITY OR ASSOCIATED FACILITY FOR WHICH A CERTIFICATE HAS 
BEEN GRANTEP If a certificate holder desires to change or add 
to a facility or associated facility for which a certificate 
has been granted, the certificate holder shall file a notice 
for a certificate amendment with the department and department 
of health by certified mail or personal delivery. Changes or 
additions subject to these requirements include the following: 

(1) Any change in location or design or any addition to a 
facility or an associated facility that could reasonably be 
expected to result in a material increase in any environmental 
impact; 

(2) Any change in location or design or any addition to a 
facility or an associated facility that could reasonably be 
expected to result in impacts to new geographic areas or human, 
animal or plant populations that were not evaluated prior to 
the issuance of the certificate; 

(3) Any change in or addition to a facility or an 
associated facility affecting compliance with a condition of 
the certificate; and 
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(4) Any change in or addition to a facility or associated 
facility that would materially change the basis of any finding 
required by Rule CVIII-CXV. 

AUTB: 75-20-105, MCA IMP: 75-20-219, MCA 

RULE CXXIII CONTENTS OF NOTICE TQ MEND A CERTIFICATE 
The certificate holder shall provide drawings, analyses, maps, 
and other information at a level of detail equivalent to that 
required in an application to describe any proposed change to a 
facility in a notice for amendment to a certificate. Material 
pertaining to a proposed amendment to a certificate that was 
previously submitted in an application or during the board's 
hearing on the facility may be referenced. 

AUTH: 75-20-105, MCA IMP: 75-20-219, MCA 

ROLE CXXIV CERTIFICATE AMENDMENT PURSUANT TO CHANGE IN 
DEPMTMEI\IT OF HEALTH OR BOARP OF HEALTH PERMIT An amendment 
affecting, amending, altering or modifying a decision, opinion, 
order, certification or permit issued by the department of 
health or board of health under the applicable statutes 
administered by those agencies in accordance with 75-20-219(5), 
MCA, shall be adopted by the board and incorporated as a 
certificate amendment, as follows: 

(1) Within 10 days of the issuance of an amendment by the 
department of health or board of health, the certificate holder 
shall serve the board with a certified copy of the amendment) 

(2) The board shall issue a notice of proposed action to 
modify the certificate to fully and completely incorporate the 
amendment authorized by the department of health or board of 
health; 

(3) Upon the timely filing of a request for hearing, the 
board shall hold a show-cause hearing why the proposed action 
should not be taken. A request for hearing may be made by any 
person affected by the proposed action, 

(4) A person requesting a show-cause hearing shall file 
with the board all testimony, evidence and exhibits in writing 
that it intends to present at the hearing within 15 days after 
filing a request for hearing, Failure to comply with this rule 
shall be deemed a waiver of a person's request for heat~ng and 
of rights to participate in the hearing, if any; 

(5) If no show-cause hearing is requested or required, the 
board shall take the proposed action as set forth in the notice 
pursuant to (2); 

(6) A show-cause hearing, if any, shall be limited to 
issues over which the board has jurisdiction. 

AUTH: 75-20-105, MCA IMP: 75-20-219, MCA 
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RULE CXXY DECISIONS ON CERTIFICATE AMENDMENTS (1) In 
order for the board to determine that an amendment to a 
certificate should be granted or modified, the board must find 
and determine that the amendment will not materially alter the 
findings required by Rule CVIII-CXV that were the basis for 
granting the certificate. 

(2) In making the findings required by (1), the board 
shall limit itself to consideration of the proposed change or 
addition to the facility contained in the notice for the 
certificate amendment. 

AUTH: 75-20-105, MCA IMP: 75-20-219, MCA 

RULE CXXYI MONITORING REQUIRED BY CERTIFICATE (ll As 
required by 75-20-303 (3) (a) (vl, MCA, the certificate shall 
include a plan for monitoring environmental effects of the 
facility and associated facilities. The plan shall specify the 
types of monitoring data and activities required, and the terms 
and schedules of monitoring data collection, and assign 
responsibilities for data collection, inspection, reporting, or 
other activities required to effectively monitor the facility 
and associated facilities. 

(2) The certificate holder shall reimburse the department 
for all costs incurred relative to the monitoring plan approved 
by the board in accordance with 75-20-402, MCA. 

(3) All activities of the certificate holder or the 
certificate holder's representative during preconstruction, 
construction, reclamation, operation, maintenance and 
decollllllissioning of the facility shall be conducted in 
accordance with the environmen~al specifications and conditions 
to the certificate approved by the board. 

AUTH: 75-20-105, MCA IMP: 75-20-301, 75-20-303, 
75-20-402, MCA 

RULE CXXYII ELECTRIC TRANSMISSION L TNES. MONITORING 
REQUIREMENTS (1) Within 15 days of the board's approval of a 
centerline, the department shall designate an environmental 
inspector to monitor compliance with the environmental 
specifications and any other conditions contained in the 
certificate. The environmental inspector shall be the 
certificate holder'~> liaison with the department on all 
subsequent activities related to the facility. 

(2) Within 15 days of the board's approval of a 
centerline, the certificate holder shall designate a chief 
field representative to be the department' a· liaison with the 
certificate holder on all subsequent activities related to the 
facility. 

(3) The certificate holder shall submit to the department 
a notice of intent to begin construction at least 45 days prior 
to the commencement of construction activities on the facility. 
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(4) The certificate holder shall submit the following 
information to the department at least 30 days prior to the 
commencement of construction of any segment of the project. 
Any information previously submitted in an application or 
during the centerline evaluation of the facility may be 
referenced. 

(a) On orthophoto mosaics or plan and profile maps, or on 
available USGS 7.5' topographic maps, at a scale of 1:24,000, 
the location of the following: 

(il the centerline1 
(iil all construction and maintenance access roads1 
<iii) structures 1 
(iv) clearing backlines, staging sites, and pulling sites, 

if known; 
(vl borrow pits; 
<vil campsites; and 
(viil storage or other buildings. 
(b) a list of contractors, an estimate of the number of 

workers, and a description of the types of heavy equipment that 
will be employed, and a proposed schedule of construction 
activities for each segment of line. 

(5) The certificate holder shall promptly notify the 
department of any changes or upda tea in the schedule after the 
initial schedule is submitted. 

(6) If a construction bond is required by the certificate, 
the certificate holder shall submit to the department proof 
that the construction bond has been obtained at least 15 days 
prior to the commencement of construction. Pursuant to the 
certificate, this bond may be held until construction is 
complete and the board has determined that all environmental 
specifications have been followed, that cleanup is complete, 
that damage has been repaired, and that recontouring, site 
restoration, and revegetation are progressing satisfactorily. 

(a) In the event the department finds that the certificate 
holder is not correcting damage created during construction in 
a satisfactory manner, the department may file a forfeiture of 
bond report with the board. 

(b) The board shall subsequently determine the amount and 
disposition of all or a portion of the bond to correct any 
damage that has not been corrected by the certificate holder. 

(7) For electric transmission linea greater than 230 kv, 
the certificate holder shall hold a preconstruction conference 
at least 15 days prior to commencement of construction 
activities to brief the following persons regarding the content 
of the environmental specifications required by the 
certificate, to identify any specific geographical areas of 
concern where special construction precautions may be required, 
and to explain the role of the environmental inspector: 

(a) the certificate holder's field representative, 
(b) all contractors involved in the facility; 
<cl the contractors' environmental inspectors, if any, 
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(d) representatives of affected local, state, and federal 
agencies; and 

(e) the environmental inspector. 
(8) The certificate holder shall submit a written notice 

to the department describing the date and nature of proposed 
construction activities in any problem area specified at the 
preconstruct! on conference at least 5 days prior to beginning 
the activity. 

(9) If a construction and reclamation bond is required by 
the certificate pursuant to Rule CXXI(2), at the time the 
construction bond is released by the board, the certificate 
holder shall submit proof that the reclamation bond has been 
obtained. Pursuant to the certificate, portions of this bond 
or bonds may be held for one year and five years, respectively, 
or until the board determines that revegetation and road 
closures adequately meet the requirements specified in the 
certificate and in (10) below. 

(a) in the event the department finds that revegetation 
has not attained the growth required after one year or five 
years specified in (10) below, the department may find the 
certificate holder in substantive noncompliance with the terms 
of the reclamation bond and may file a forfeiture of bond 
report with the board. 

!bl the board may subsequently determine the amount and 
disposition of all or a portion of the bond or bonds to achieve 
satisfactory reclamation and revegetation. 

(10) The following standards for reclamation shall be used 
to determine reclamation bond release or to determine that 
expenditure of the reclamation bond is necessary to meet the 
requirements of the certificate, unless otherwise determined by 
the boards 

(a) in rangeland, coverage of desirable perennial plant 
species excluding, specifically, species recognized as noxious 
weeds, shall be 30 percent or more of that on adjacent 
rangeland of similar slope and topography the year following 
revegetation, and 90 percent or more of the coverage of 
adjacent rangeland of similar slope and topography within five 
years following revegetation; 

(b) in forested land, revegetated land exclusive of the 
right-of-way or permanent roads, shall be planted with trees by 
the end of five years so that the approximate stand density of 
the adjacent forest will be attained at maturity. 

(11) At the direction of the board, the department may 
formulate and carry out a plan to ensure that the standards in 
<lOl (a) and (bl are accomplished. 

(12) In the event that the department finds the contractor 
responsible for construction of the facility to be in violation 
of the construction and mitigation standards or any of the 
conditions of the certificate, and finds that the certificate 
holder cannot or will not take appropriate action to correct 
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the problem, the department shall immediately file an incident 
report with the certificate holder and the board, as follows: 

(a) the incident report shall describe the nature, 
location, date, and extent of the violation and the sections of 
the construction and mitigation standards or conditions to the 
certificate that have been violated, and recommend corrective 
actions. 

(b) upon receipt of an incident report, the certificate 
holder shall immediately correct the violation or immediately 
file with the department a statement explaining why the 
violation may not be corrected. 

(c) immediately upon correction of any violation described 
in an incident report, the department shall file a compliance 
report with the certificate holder and the board stating that 
the problem has been satisfactorily resolved. 

(d) failure by the certificate holder to comply with the 
directives of an incident report shall result in appropriate 
enforcement action taken in accordance with 75-20-408, MCA. 

AOTH: 75-20-105, MCA IMP: 75-20-301, 75-20-303, 
75-20-402, MCA 

4, The need for the proposed rules is as follows: 

RULE I DEFINITIONS 
The rule is needed to define terms that are used throughout 

the rules. some of the terms are defined in the Major Facility 
Siting Act but are included to make the rules more complete and 
understandable. 

RULE II CONFIDENTIALITY 
Material submitted under the Major Facility Siting Act is 

usually of public record. A provision for protection of trade 
secrets or proprietary processes usually used in major 
facilities must be stated since there is a nurnbet of ways to 
accomplish this by the applicant, Department, or Board. Some 
consistent approach is necessary. 

RULE III FQRMAT 
These rules are necessary to describe a consistent format 

for the review and reference of the application documents 
during evaluation of and hearings on the application. 

RULE IV TO IX LONG-BANGE PLANS 
These rules are needed to specify the requirements only 

generally described in the statute on long-range plans. The 
rules specify that the long-range plans include those planning 
tools normally used by applicants that include forecasts, long 
term agreements for service and resource acquisition, and 
pooling and exchange agreements. This information is needed to 
understand the long-range plans of utilities so that 
appropriate planning can be made for staffing to evaluate the 
applications, formulate state policy in energy matters, provide 
information to local governments and other groups, both private 
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and government, for formulating their own resource plans and 
uses. There is a need to describe the level and detail of 
information concerning forecasts in these rules since a 
forecast can be very general or very specific depending on the 
purpose it is to serve. 

RULE X TO XVI WAIVERS 
The rules need to specify the administrative details 

expected of the applicant and the board to carry out the 
general requirements of the statutory requirements. The 
contents of an application need to be explicitly specified so 
that the details of a waiver can be considered by the Board and 
can be adequately described in a notice for public hearing to 
others. 

RULE XVII TO XX NOTICE OF INTENT TO FILE AN APPLICATION 
The rules are needed to describe the specific contents 

required to complete a notice of intent to file an application 
for a certificate. The purpose of the rules is to specify the 
information necessary to give direction or focus to the 
applicant in his evaluations and data gathering so that a cost 
saving is realized during the evaluation of the application by 
the Department and its Board. 

RULE XXI TO XXXIV GENERAL REQUIREMENTS FOR APPLICATION 
These rules are needed to specify application copies and 

format so that the application can be easily and quickly 
evaluated to determine if the application is complete. The 
rules are needed to describe the form and content of changes 
and amendments to an application for certificate and how the 
change or amendment is considered by the Department. These 
rules are needed to specify the i terns necessary to describe 
total cost and categorization of those costs for a facility. 
The components are identified in these rules since the 
evaluation of the application requires that components of a 
facility are compared to items that include the environmental 
impacts, mitigation plans, alternate locations, and 
alternatives. This requires detail as specified in these rules 
on capital and operating cost and operational characeristics 
and benefits of the facility. 

RULE XXXV TO LV NEED 
Section 75-20-3012 (a), MCA requires the Board to find and 

determine the basis of need for a facility prior to issuance of 
a certificate. Rule XXXV through LV specify the information 
required of the applicant for the Department to analyze and 
subsequently the Board to find the basis of need. 

The Department defines need for a generation and conversion 
facility as the need for the output for the facility. 
75-20-104(13), MCA defines a utility as any person engaged in 
the production, storage, sale, delivery, or furnishing of 
energy in any form for ultimate public use, which is somewhat 
different than the traditional definition of a utility. 
Recognizing the inherent difference between an energy producer 
in the open market and an energy producer with a captive market 

MAR iloticc :lo. 36-45 17-9/13/34 



-1338-

and a mandate to serve all loads, the Department created two 
classes of utilities with different reporting requirements for 
each. 

Service area utilities are those with the traditional 
utility mandate to serve all loaas and a protected service 
area. The information required for determining need for those 
utilities is identification of the future loads to be served, 
the resources available to serve the loads, and the role of the 
facility in balancing loads and resources. Recognizing that 
forecasting is not a precise science, an analysis of 
uncertainty in the forecasts is required of the applicants. 
Further information is required on the destination of the 
output and bow the OLJtput will be transported. J'.lso in the 
need section certain information on alternatives to meet the 
need must be provided. This information is on customer end-use 
for evaluating conservation and information on interruptible 
and curtailable loads. 

Need for transmissicn lines is defined as the existence of 
a problem or opportunity to be addressed by the facility. The 
type of information required depends on the reason for building 
the facility. Need is defined in five different categories: 
transient stability; insufficient power transfer capacity; 
voltage drop, reliability; and opportunities for economy 
transactions. 

Competitive utilities, the other category of utility, have 
neither a mandate to serve loads nor a protected service area. 
Information for determining need for these applicants is an 
evaluation of the markets to be served by the output of the 
facility, the likely marketability of the output of the 
facility, and an evaluation of the uncertainty in the markets 
and marketability of the output of the facility. 

RULE LVI TO LXIII APPLICATION REQUIREMENTS, EVALUATION OF 
ALTERNATIVES 

The rules are needed because an application must contain an 
evaluation of the nature and economics of alternatives to the 
proposed facility. The rules are necessary to identify the 
list, extent, and limit which alternatives must be considered. 

Because of differences among generation and conversion 
facilities, transmission facilities and plpelines, rules are 
necessary to describe the expected evaluation and comparison of 
alternatives. 

RULE LXIV TO XCVII APPLICATION REQUIREMENTS; ALTERNATIVE 
SITING STUDY 

The rules are needed to describe a standard siting 
methodology for evaluating and selecting a site for a 
facility. Because of the difference in siting linear 
facilities, a standard siting methodology is described also. 
An alternative siting study is necessary to identify a site to 
accommodate the facility that will minimize adverse 
environmental impacts and economic costs. The preferred siting 
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criteria, areas of concern, and sensitive areas need to be 
specified in rules to identify the considerations by the 
applicant, the Department and the Board. 

The rules are needed to define the baseline information and 
data necessary to evaluate the preferred and reasonable 
alternative locations or routes for a facility. 

RULE XCVIII TO CVII FACILITY DESCRIPTION AND DESIGN 
These rules are needed to specify the specific requirements 

for describing the construction, operation, and maintenance of 
a facility and its design. The information is necessary to 
properly evaluate and compare the required items that include 
mitigation plans, environmental impacts, reclamation plans, and 
alternatives that are required for the evaluation and 
considerations by the Department and the Board for a 
certificate. 

RULE CVIII TO CXV DECISION STANDARDS 
The statute describes the findings necessary for 

certification in broad general terms. These rules are needed 
to specify the siting criteria for a facility considered by the 
Board. The Department can focus its recommendations on the 
specific expectations identified in the rules. Also, the 
applicant is able to prepare its application and select the 
facility utilizing the expectation and standards established by 
the Board in these rules. 

RULE CXVI TO CXXI LQCATION OF CENTERLINE 
These rules are needed to specify the baseline data 

requirements and evaluations to locate a centerline within an 
approved route. A centerline evaluation is the last step in 
the standard siting methodology proposed in these rules. The 
centerline process is designed to ensure that persons residing 
in the area crossed by the approved route are notified of the 
Department's and certificate holder's efforts to determine a 
centerline location for the facility and to ensure that these 
persons are given an opportunity to participate in the process. 

RULE CXXII TO CXXY AMENDMENTS TO CERTIFICATES 
These rules are needed to specify the specific contents of 

a notice of amendment and how the amendment is considered by 
the Board, including when an amendment stemming from a 
Department of Health or Board of Health order or requirement is 
considered. 

RULE CXXVI TO CXXYII FACILITY MONITORING 
The rules are needed to describe the detail of the 

monitoring plan expected of the applicant and how the 
monitoring plan is accomplished and enforced. 

The agency proposes to repeal 36.7.101 through 36.7.803 
because the rules are outdated by and repetitious of proposed 
Rule I through CXXVII. 

5. Interested persons may present their data, 
arguments, either orally or in writing, at the 
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written data, views, or arguments may 
Berry, Director, Department of 
Conservation, 32 South Ewing, Helena, 
than October 19, 1984. 

also be submitted to Leo 
Natural Resources and 
Montana, 59620, no later 

6. Leo Berry has been de signa ted to preside over the 
october 9 and 11, 1984 public hearings. 

7. The authority and implementing sections are listed at 
the end of each rule. The authority to repeal 36.7.101 thfough 
36.7.803 is based on 75-20-105, MCAr and implements 75-20- 05. 

Gordon 
Board of Natural Resources 

and Conservation 
32 South Ewing 
Helena, Montana 59620 

Certified to the Secretary of State September 4, 1984. 
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BEFOPE THE DEPAIIT~ENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL 
of Rule 42.27.211, relating 
to nonexemption from the 
gasoline tax. 

TO: All Interested Persons: 

NOTICE OF PROPOSED FEPEAI. of 
Rule 47.27.211 relating to 
nonexemption from the gaso­
line tax. 

NO PUPLIC HEARING CONTEMPLATED 

1. On October 15, 1984, the Department of Pevenue proposes 
to repeal rule 42.27.211 rela~1ng to nonexemption from the gaso­
line tax. 

2. The rule as proposed to be repealed can be found on page 
42-2731 of the Administrative Rules of Montana. 

3. Rule 42.27.211 is proposed to be repealed because it is 
no longer necessary. Prior to 1969, § 84-1802, R.C.M. 1947, 
required governmental entities to submit a valid gasoline tax 
exemption certificate to a dealer and at that time the dealer 
would deduct the gasoline tax from the purchase price. When the 
act was amended in 1969, the section relating to exemption cer­
tificates was deleted. The existing rule 42.27,211 addresses 
only United States Exemption Certificates. Because all govern­
mental agencies at the present time pay the gasoline tax to the 
State, the rule is proposed to be repealed, 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writ1ng to: 

Ann Kenny 
Department of Revenue 
Legal Division 
Mitchell F!uildir.g 
Helena, Montana 59620 

no later than October 12, 1984. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments oral­
ly or in writing at a public hearing, he must make written 
requc~t for a hearing and submit this request along with any 
~ritten comments he has to Ann Kenny at the ~bove address no 
later than October 12, 1984, 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption: from the Adroinistrative Code Committee of the I.egisla­
ture: from a governmental subdivision, or ago;;ncy: or from an 
association havina no less than ?~ membere who will be directly 
affected, a hPGring will be held at a latet date. Notice of the 
hearing will be published in the Mon~aD• ~dministrative Regis­
ter. Ten petcent of those persons directly affected has veen 
determi~•d to be 25. 
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tbt; Defartment to repeal the rule is 

and the ru/&J~m~;;on 

EfiENFEAVER, Director 
Department of R~venue 

Certified to S~cretary of State 09/04/84 
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BEFORE TEE DEPARTtlEN'l' OF REVENUE 
OF THE STA'!'E OF 1\KONTANA 

I'K THE ~AT'ri':P OF THE AMEND­
~FNT of Rules 42,27.102 ~nd 
42.27.103 relating to gaso­
line distributor's bonds 
and statements. 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
of Rules 42.27.102 ~nd 
42.27.103 relating to gaso­
line distributor's bonds and 
statements. 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 15, 1984, the Department of Revenue propos~s 
to amend rules 4Z.?7.102 and 42.27,103 re1~ting to gasoline 
distributor's bonds and statements. 

2. The rules as proposed to be amended provide as follows: 

4~.27.102 DISTRIBUTOR'S BOND (1) Gasoline distributors 
must furnish the department of revenue a corporate surety bond 
executed by the distributor as principal with a corporate surety 
authorized to ttansact business in th1s state or other collater­
al security or indemnity. The total amount of bond or collater­
al security or indemnity shall be equivalent to twice the 
distributor's estimated monthly gasoline tax eemp~~ee eft ~he 
yee~iy eve~e!e ef previe~e yeer~e eeiee , but never less than 
$i,eee $2,000 and in no case greater than $~ee7eee $500,000. 
AUTH: 15=70=104, MCA; IMP: 15-70-202, MCA, --------

42.27.103 DISTRIBUTOR'S STATEMENTS (1) Every distributor 
shall f1le a monthly Distributor 1 s Gasoline License Tax Report, 
Form i~ MF-32, within the time prescribed by 15-70-205, MCA. 
Supporting detail schedules 1, 2, 3, 4, 5, 6, 6A, and 6B are to 
accompan~· the Form ~~~ MF-32, together with a 11 letters of expla­
nat10I! of credit deductions c.ncl t:he remittance to cover the 
c.mount of license tax due. 

(2) R~mnins the same. 
AUTH: 15-70-104, MCA; IMP: 15-70-205, MCA. 

3. Rule 42.27.102 is proposed to be am~nded because Chapter 
624 (L. 1983) increased the gasoline tax rate from nin~ cents 
per gallon to 15 cents per gallon. Section 15-70-202, MCA, 
specifies that a gasoline distributor must file a security 
(bond) with the Department, and it gives the Department the 
authority to determine the required amount of the bond. Howev­
er, the required amount may not exceed twice the estimated 
amount of gasoline taxes the distributor will pay to this State 
each month. Because of the increase in the gasoline tax, effec­
tive July 1, 1983, the Department believes the existing rule is 
not adequate to secure compliance and payment of all taxes, 
interest, and penalties due. The proposed increase in the mini­
mum amount of the required bond will cover the gasoline 
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distributor's increased tax liability. 
Rule 42.27.103 is proposed to be amended to correct a mis­

print. The correct form to be used in filing a monthly Distrib­
utor's Gasoline License Tax Report is Form MF-32 and not Form 12 
as indicated. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Ann Kenny 
Department of Revenue 
Legal Division 
Mitchell Building 
Helena, Montana 59620 

no later than October 12, 1984, 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments oral­
ly or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Ann Kenny at the above address no 
later than October 12, 1984. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persona who are directly affected by the proposed 
adoptionl from the Administrative Code Committee of the Legisla­
ture; from a governmental subdivision, or agency; or from an 
association having no less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Regis­
ter. Ten percent of those persons directly affected has been 
determined to be 25. 

7. The authority of the Department to make the proposed 
amendments is based on S 15-70-104, MCA, and the rules implement 
SS 15-70-202 and 15-70-205, MCA. 

~·~~H'v· 
ELLEN FEAVER, Dlrect-o~r-----­
Department of Rev~nue 

Certified to secretary of State 09/04/84 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF ~ONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT of Rul~s 42.28.402, ) 
42.28.403, 42.28.404, and ) 
42.28.405 relating to special) 
fuel dealers. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
of Rules 42.28.402, 42.28.403, 
42.28.404, and 42.28,405 
relating to special fuel 
dealers, 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 15, 1984, the Department of Revenue proposes 
to amend rules 42.28.402, 42.28.403, 42.28,404, and 42,28.405 
relating to special fuel dealers. 

2. The rules as proposed to be amended provide as follows: 

42,28,402 MONTHLY REPORTS (1) Every special fuel dealer 
shalr-on or before the ~5~h say e£ eaeh last dai of the month 
following the month to which it relates, file w th the depart­
ment, on forms supplied by the department, a report accounting 
for all fuel received, sold, distributed, and used and indicat­
ing the amount of use fuel tax collected during the immediate 
preceding calendar month, together with such other information 
as the department may require. The report shall be accompanied 
by a tax remittance, if any, payable to the ~~see ef ~e"tena 
department of revenue for the amount of tax due. 

(2) Remains the same. 
AUTH: 15-70-104 MCA; IMP: 15-70-325 MCA. 

42,28,403 DEALER RECORDS -- AUDIT ~~~ Every dealer 
shal~aintain a complete stock summary of the gallons of spe­
cial fuel handled each month which reflects inventories, 
receipts, deliveries to special fuel users, other disbursements, 
and loss or gain. The stock summary shall be supported by: 

(a) physical inventories of bulk storage tanks taken at the 
close of each calendar month; 

(bl meter readings for pumps through which the fuel is 
dispensed taken at the close of each calendar month; 

(c) a record of fuel receipts together with invoices, bills 
of lading, and other documents relative to the acquisition of 
fuel; and 

(d) a record of fuel disbursements together with the 
invoices required herein, as well as bills of lading and other 
documents relative to the disbursements of fuel. 

~2t--Bve~y deaie~ net mein~ainin~ ~eee~ds in this s~a~e se 
tfte~ an examinatien ef a~eh ~eee~~s may ee made ey the ~eper~­
men~ she~~ ee re~~ired ~e ma~e ~he neeesssry reee~d~ avai~ae~e 
~e ~he depertmen~ ~pen ~e~~es~ at a desi~neted effiee within 
~his a~ste e~T in iie~ ehe~ee£7 ~e s~~ee ~e pay as reime~reemen~ 
~e ~he ~epe~tment e~eais~enee an~ travei a~~ewenee at the ra~es 
prese~ieed ey etst~te ef ~hie state te preeeed te eny e~t-e£ 
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eta~e effiee a~ w~ie~ reeeree are ~re~eree a~d mei~teiftee te 
make sHell eMemiftetie~; 
AUTH: 15-70-104 MCA; IMP: 15-70-323 ard 15--0-324 MCA. 

42.28.<104 DEALER INVOICES 11) Jl.n in\'oice shall be issued 
at th• time of each ~uel d1sbu~sement. Fach cf th~se invoices 
shall be .,renumbered, identify1ng th~ sell€~ J:.y busines:o narr.e 
and location, and shall indicate the ~0llowing: 

(a} the namt= 7 !"<!!"m~~ er and vehicle H'lentificiJtion number 
of tht: p...,rson recc:ivir,g thespeciol fuel , er7 i£ ef£ ~"Efllwey 
~se is ~"teheee; tile ~a~e a~d eddre~e ef tne !"Hrenaser aad tile 
stateme~t; ~e~-~~i~nway ~se If the sale is made ex-tax, a 
notation must be made on the invoice as to type of deliveryL 
such as: barrel, can:-reefer, etc:-;---

(b) the date of sale; -
(c) the number of gallons ~ithdrawn ox sold; 
ld} the pr1ce per gallon and total amount charged; 
(e) if the fuel iF delivered into a United States govern­

ment vehicle or e city, county, or school district vehicle, 
(2} The sale to those agenciP.s referred to in 

subsectlon(1} (e) is nontaxc.ble, and the agency to which the fuel 
ib sold must b~ listed on the invoice. 
AUTH: 15-70-1C4 MCA; IMP: 15-70-323 MCA. 

42,28.405 SPECIAL FUEL DEALER TAX RETURNS (1} The depart­
ment of revenue is hereby authorized to accept special fuel 
deal~r ta~ returns, ~~e~ !"~~~e~t frem ~lle eea~er, without 
requiring a listing of all jndividual sales made by those deal­
ers whose tax records are acceptable for proper audit by the 
department. Upon written request ~he department will examine 
the dealer's records prior to granting written authority to file 
tax returns as provided b~ this section. In those ca~es where 
individual sales listings are not required, the departmP.nt of 
revenue shall accept receipted gallons or metered sales in com­
puting the tax liability. The depart~ent reserves the right to 
approve or refuse such requests. 
AUTH: 15-70-104 MCA; H!P: 15-70-325 MCA. 

3. Rule 42.28.40? is being amended to bring it into confor­
mity with § 15-70-325, MCP, which specifies the proper filing 
date for returns and with § 15-70-322, MCA, which provides that 
payments of special fuel user tax must be made to the Department 
of Revenue. 

Rule 42,28.403 is being amended because Chapt~r 16 (L. 19P3) 
elim1nated the recruirement in§ lS-70-324, MCA, that a taxpayer 
pay the costs of ar, out-of-state motor fuel audit. Consequent­
ly, subsection (2} is no longer necessary. 

Rul~ 42.28.404 is being amended to clarify the language 
found in the rule, The Departrnent proposes to replace the words 
"nou-highway use" with "barrel, can, reefer, etc." at the end of 
subsection 11) (a}. Tht. present language of the l·ule seeros to 
put th~ dealer in the position of accounting for the user's use 
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of the fuel. It also implies that the dealer could sell ex-tax 
fuel into a motor vehicle fuel supply tank if the purchaser 
intends to travel on other thar, public roads. 

During an audit of "non-highway use" invoices, a dealer 
r.nnnot be expected to remember why he did not assess tax on a 
sale made from one to five years before. However, a notation on 
the 1nvoice such as "barrel, can, or reefer" is adequate verifi­
cation that the sale without tax was proper. 

Pule 42.2P.405 is being amended in order to clarify that the 
dealer must mcke a written request for the alternate reporting 
rrethod and that the reporting method may not be utilized by the 
dealer pr1or to receipt of written authori?.ation from the 
Department. 

4. Interested parties may &ubmit their data, views, or 
arguments concerning t.he proposed adoption in writing to: 

Ann Kenny 
Department ot Fevenue 
Legal Division 
M1tchell Building 
Helena, Montana 596~0 

no later than October 12, 19F4. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments oral­
ly or in writing at a public hearing, he must make written 
request for a hearing and submit this request. along with any 
w~itten comments he has to Ann Kenny at the above address no 
later than October 12, 1984. 

6. If the agency receives requests for a public hearing on 
the proposed amendroents from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Comroittee of the Legisla­
ture; froro a governmental subdivision, or agency; or from an 
&E&ociation having no les~ than 25 members who will he directly 
affected, a hearing will be held at a later date. Notice of the 
hearihg will be published in the Montana Administrative Regis­
ter. Ten per~ent ot those persons directly affected has been 
determined to be 25. 

7. The authority of the Department to make the proposed 
amendments is based on § 15-70-104, MCA, and the rules implement 
§§ 15-70-323, 15-70-324, and 15-70-325, MCA. 

/7/ iJ Jlfd-J 
D rector_, __ 

Revenue 

Certified to Secretary of State 09/04/84 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- l 
MENT of Rules 42,28.105 and ) 
42.28.121 relating to special) 
fuel user tax. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED ~MENDMENT 
of Rules 42,28,105 and 
42,28,121 relating to special 
tuel user tax. 

~~C PUBLIC HEARING CONTEMPLATED 

1. On Octob .. r 15, 1984, the Departmt.nt of R-=venue proposes 
to amend rules 42.28.105 and 42.28.121 relating to the special 
fuel user tax. 

2, The rules as proposed to be amended provide as follows: 

42.28.105 WHAT CONSTITUTES SPECIAL FUEL (1) Fuel taxable 
under the Special Fuel Tax Act includes diesel fuel, liq~id 
~et~eie~ ~as ~prepaftes aftd b~taftest, stove oils, heating oils, 
burner fuels, or any other combination ot fuels used for the 
propulsion of motor vehicles, except fuels subject to the Basic 
Gasoline T.i cense Tax as ~revided fer il'l t!ole 9ietrHnstere 6aee­
iil'le ~ieeftse ~aN Aet • 
AUTH: 15-70-104 MCA; IMP: 15-70-301 MCA. 

42.28.121 QUARTERI.Y REPORTS - TAX PAYMENT 11) Fvery 
special fueluser shall, on or before the last day of the month 
following the close of a calendar quarter, file with the depart­
ment of revenue a report showing the amount of fuel used during 
the calendar quarter. Reports shall be accompanied by a remit­
tance payable to the state treae~rer ~~!!~-2!-!~~ for 
the amount of tax due and payable. 

(2) Remains the same. 
AUTH: 15-70-104 MCA; IMP: 15-70-322, 15-70-325, and 15-70-327 
MCA. 

3. Rule 42.28.105 is proposed to be amended to del~te "liq­
uid petroleum gas (propan~s and butanes)" from th~ definition of 
special fuel. The reasvn for the change is to ~liminate the 
conflict with § 15-70-301(~), MCA, the Special Fuel ~ax ~ct, 
which excludes lpg. from the definition of special fuel. 

Rule 42.28.121 is proposed to be amended to clarify that 
payments of the special fuel user tax should be made directly to 
the Department of Revenue as required by § 15-70-322, MCA, 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adopcion in writing to: 

Ann Kenny 
Department of Revenue 
Legal Division 
Mitchell Building 
Helena, Montana 59620 
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no later than Octcb~r 12, 1984. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments oral­
ly or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
writt~n comments he has to Ann Yenny at the above address no 
later than October 12, 1984. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the Legisla­
ture; from a governmental subdivibion, or agency; or from an 
association having no less than 25 members who will be directly 
affected, a hearing will be held at a la·ter date. Notice of the 
hearing will be published in the Montana Administrative Regis­
ter. Ten percent of those persons directly affected has been 
deterrni11ed to be 25. 

7. The authority of the Department to make the proposed 
amendmet't'-' is based on § 15-70-104, MCA, and the rules implement 
§§ 15-70-301, 15-70-322, 15-70-325, and 15-70-327, MCA. 

~ _/~~'2/' 
ELLEN FEAVER, Director 
Department of Revenue 

Certified to Secretary of State 09/04/84 
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BEFORE 'l'BE DEPARTMENT OF REVENl'F 
OF THE STJI.TE OF MONTANl. 

J 
) 
) 

IN THE MATTER C'•F THE AMFNI:­
MENT of Rul~s 42.~£.301, 
42.28.302, 42.28.312, 
42.28.313, 42.28.321, 
42.28.324 relating to 

and ) 
special l 

fuel perm~ts. ) 

TO: All Interested Pers0n&: 

~OTICE OF I'F0PO.SED AMENDMENT 
of Rules 42,28.301, 42.28.302, 
42.28.312, 42.28.313, 
42.28.321, and 42.26.324 
relating to s~ecial fuel 
perm:lts. 

NO PUBLIC FEARING CONTEMPLATED 

1. On October 15, 1984, the Department of Revenue proposes 
to amend rules 42.28.301, 42.28.302, 42.28,312, 42.28.313, 
42.28.321, and 42.28.324 relating to spe~ial fuel permits. 

2. The rules as proposed to be amended provide as follows: 

42.28.301 PERMIT REQUIRED (1) Any person who uses speci~ 
fuel eth~~ tha~ ~aae~~n@ to propel a motor vehicle upon the 
highways of this state is required to make written application 
for and obtain a special fuel user's permit. 

(2) remains the same. 
AUTH: 15-70-104 MCA1 IMP: 15-70-302 and 15-70-303 MCA. 

42.28.302 PERMIT DETAILS (1) and 12) remain the same. 
T3,---nFermanent lease" meoans a lease of inore than 30 sl.!!.Y.§. 

)::!'fth exclusive use. "Temporary lease" means a lease of less 
than 30~sc or more than 30 days without exclusiye~ 
~a) ExceEt as herein E!Ovidedc every special fuel user 
shall be lia le for the tax on special fuer-used fn motor vehi­
cles permanently leased to him and operated on the highways of 
this state to the same extent and in the same manner as his own 
vehicles, provided that a lessor who-Is-engagea--exclusively 1n 
!~ business of _ _l~asing ~or--compensation motor vehicles and 
~ipment he_owns without dr1vers to other carrie!..§..L_!!l~y_~ 
deeomed to be the special fuel user. 

(b) Without exception, the lessor is responsible for 
E~rorting the ~ration of all units_le~.§.ed to ot~~.§.~-£~-2 
~!!IE9.!.!!.EL 1 ease _ _£as is.:. 
AUTH: 15-70-104 ~CA; IMP: 15-70-302 MCA. 

12,28.312 COMfLIANCE BONDS Ill At the time a a~eei~i f~ei 
~eer Eers9E wishes to become licensed in ~~l'ltena end ~eeeive a 
a~ee~ei f~ei ~ee~~e ~e~i~ ~nd he~ net ye~ fiied e ee~~e~~~e 
l!l~!'ety ee!'ld e~ ~eated e eeeh eene w±t.h t.h±e e~el'ley7 as a Montana 
special fuel user and has not yet submitted a bond and appllca­
tion, he may post a-srDO cash compliance bond on each vehicle at 
any weigh station. ~h~e $±99 ~~eviees ~9 eeya te~~era!'y e~the~­
ity fel" t.he vehieie iiet.ee~ A cash compliance bond(s) may also 
~Eosted by those persons who enter and remain within the state 
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for a period not to exceed 30 days to complete a temporary pro­
J~rovided that all special fuel purchased must include the 
state tax. Compliance bonds provide 30 days temporary authority 
for the veh1cle listed. 

(2) ~he $i99 eempiibnee ~eftd i~ ~ee~ed wi~h ~he preper 
e~theritiee with the intent that ~he epeeial f~ei ~eer ehaii 
fflake e~~lieetien fer e ~~eeial f~el ~eer~e permit eftd file e 
$599 eer~erate e~rety bend er a eeeh ~end withift ae daye e£ 
ie~~enee ef the eem~lianee bendT When the a~eeie~ f~el Heer 
eempliee with ali meter £He! teH divieien lieenein~ re~~ire~ente 
end fiiee a f~e± teK retHrn fer the aS-dey ~eried eevered ~Y the 
eemplianee bend en the vehieie inve±ved, the $!99 will ~e 
refHnded e~~;eet te apprevai ef the meter fHel teH divieien~ 
Bpen determinetien ~y the meter f~e~ taK divieien that the 
~ieenein~ re~Hiremente have net been met within the 39-day ~eri­
ed, the $~99 bend will be iMMediately ferfeited~ Refund of the 
compliance bond(sl. Wlll be considered only for those users who 
submit proper bond and special fuel user application w1thin 30 
days of the issuance of the compliance bond. Failure to submit 
~tax report foE_the~od o~ compliance bond on or before 
the last day of tho month follow1~ the calendar ouarter in 
WhiCh the compliance bond was posted will result in forfeiture 
gf the compliance bond. The r~ort of operations for the periOd 
covered by the compliance bond may be incorporated with the tax 
!eturn for the balance of the quarter in which the special fuel 
user license was issued. 

(3) Those users who lost a cash compliance bond, and 
receive annual~ing author ty when a license is issued, must 
file a tax return for the period of the compliance bond within 
30 days of the expiration date of the compliance bond. Failure 
to submit a tax return within the tfmf_Erovided will result in 
forfe1ture of the compliance bond(sl. 
AUTH: 15-70-104 MCA; IMP: 15-70-304 and 15-70-308 MCA. 

42.28.313 TERMINATION OF PERMi~S LICENSE OR PERMIT (1) 
Upon-ceabing operations 1n Montana, each special fuel user 
shall: 

(a) submit a final return together with the original and 
all copies of the vehicle perroit; 

(b) pay all tax, penalty, and interest due; and 
(c) reqHeetin~ request cancellation of the special fuel 

user's license or permit. in erder ~e eaneei a Men~e~e fHel teH 
eeee~~t end be released e£ e~y fHr~her ebli!a~ie~7 8 ret~rn MH8~ 
be fiiee fer eeeh ealender ~Harter7 HP ~e a~d i~elHdin! the 
~Herter ~hat the per~i~ iee~ee ey ~he depert~en~ ie retHrned te 
the me~er fHei taK divieie~ e~e ehe Heer ehell remi~ and pay ali 
~aK7 penai~Y7 end interee~ re~Hired ~e be eellee~ed and whieh 
have eeerHed £rem the ameHne ef fHel Heed Hp ~e a~e inel~di~! 
~he da~e e£ eaneelletien~ Any attempt to use a cancelled license 
or permit will be considered a violation of the special fuel tax 
act and sub'ect the user to the enalt revisions thereof. 

(2 , (3), an (4 rema n the same. 
AUTH: 15-70-104 ~CA; IMP: 15-70-306 MCA. 
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42,28.321 REQUIRED RECORDS -- AUDITS (1) Remains the 
same. 

~~t--Bvery speeiai £~ei ~ser er e~her perse~ ~e~ mei~~ei~i~~ 
reeerds i~ ~hie e~a~e se ~he~ e~ e~di~ e£ s~eh reeerds mey ee 
meee by ~he deper~men~ eheii be re~~ired ~e me~e ~he ~eeeseery 
reeerds e,·aiiaeie ee ~he deper~me~~ ~pe~ re~~ee~; e~ a deei~~e~­
ed ef£iee wi~hin ~hie e~e~e7 er7 i~ iie~ ~heree£; eheii e~ree ~e 
pay; ae reime~raemen~; s~esie~enee end ~revei eiiewenee e~ ~he 
re~e preeerieed ey e~e~tt~e e£ ~hie e~e~e ~e preeeee ~e any e~~­
e£-s~e~e effiee e~ whieh ~he reeerds ere p~eperee end mein~eined 
~e ma~e e~eh an eKamina~ien? 
AUTH: 15-70-104 MCA; IMP: 15-70-323 and 15-70-324 MCA. 

42.28~224 FAILURE TO MAINTAIN RECORDS Ill Pemains the 
same. 

(2) The department of revenue shdll, in the event a special 
fuel user fails to retain the required records, make estimates 
of the miles traveled, special fuel purchases, and ~eraqe miles 
per gallon ~he~ ~he ~eer~e vehieie ~reveie in order ~he~ i~ mey 
to determine the special fuel user tax ette liability. ~hese 
ee~ime~ee wiii ee eased ttpen ~he dep&r~men~ e£ reven~e~e ~enerei 
~newied~e ef whe~ ere ~he epere~iene ef ~he ~r~e~in~ indtte~ry 
end whe~ i~ knewe e£ ~he ~enerei epere~ien ef ~he speeifie tteer~ 

These estimates will be based, whenever possible~reocords 
for !_EOrtion of_the operatiOns of the user's vehicles consuming 
special fuels or other available informa~ion indicating~~! 
usage by the vehicles for which reports are being made. Ip 
those cases where the reeor4s are not ade uate to verif the 
average miles per gallon (ampg reported and the averaae cannot 
be estimated, an a~g of 4.5 will be used. 

(3) ;n ~hese eesee w~ere e speefei £~ei ~ser feiie ~e 
re~ein ~he ref!ttired reeerde 7 ~~e deper~!l!en~ e~ reventte eheii 
advise the epeeiei fttei tteer e£ ~hese e~enderd ee~ima~ee ef 
miiee per ~aiie~T miies treveieeT a~e £~et eene~!l!ee whie~ ere 
nermaiiy ~~iiised by ~he ee~ertmeft~ i~ eseer~eini~~ ~he e~ee~ei 
fttei tteer ~e~ ±n etteh eeeesT IfL within 30 days of the date 
the department issues an assessment based on the ampg of ~ 
the user provid~s the depaztment with adequate records to~er~fy 
or estimate fuel usage for the user's yehicleb, the department 
will rev1ew the recoros and adjust th~ assessment to the extent 
necessary. 
AUTE: 15-70-104 MCA; IMP: 15-70-306 anG 15-70-323 MCA. 

3. Rule 42.28.301 is proposed to be am~nded because it 
conflicts with§ 15-70-301(6), MCA, of the Special Fuel Tax Act 
and rule 42.28.105 in that it incorrectly implies tha~ a special 
fuel permit is r .. c;uired for vehicles powe.:o;d by liquid petrolt·um 
gas. 

Rule 42.28.302 i~ being amended to add an ex~lanation of the 
fuel tax liability accrued while operating under a permanent or 
temporary lease. Lease reporting requ~rements are presently not 
defined by statute or rule. The new languag~ is a statement of 
the Division's practice in regard to lease operations, The 
l~ase reporting requirements of the Motor Fuel D~vision coincide 
with the requirements of the majority of other states. 
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Rule 42.28.312 is being amended to clarity ex1sting policy 
and to specify additional circumstances when a compliance bond 
may be po~ced. The present rule provides that a compliance bond 
may be posted only by those users who intend to apply for a 
special fu~l user license. Occasionally a fuel user has no 
intent~on of becoming licensed as a special fuel user and there­
fort, is not allowed to post a compliance bond even though such 
a posting is in the best interest of the taxpayer and the State. 
Recently, for example, the United States State Department con­
tracted with a Canadian firm to drill test holes north of 
Scobey, Montana. The contract was of 10 days duration at a site 
locattd six miles within Montana. The contractor was willing to 
comply with any licensing requirements, however, the only choic-. 
es were to tithtr hecom• licensed as a special fuel user or 
purchase a 72-hour temporary trip permit. A license cannot be 
issued within t~n days and the nearest place to purchase trip 
permits was the scalehouse at C'ulbertson, a round trip di!;tance 
of 188 miles. The proposed change in this rule will provide the 
opportunity for such users to post compliance bonds, The other 
proposed changes will clarify reporting procedures and establish 
filing deadlines for posting a compliance bond. 

Rule 42,28,313(1) provides that when a special fuel user 
requests cancellation of his special fuel user license but fails 
to return his vehicle permit, he is liable for payment of tax, 
interest, and penalty until the permit expires or is returned. 
This requlrement served c valid purpose until January 1, 1980, 
at which time .;.pplicable statutes were amended to allow fuel 
perm~ts to b~ photocopied. Prior to 1980, an individual fuel 
permit was issued for each vehicle. The permit identified the 
vehicle for which it was issued and was not vcJJ.id for use in any 
other Vtehicle. Therefore, tbe required return of all vehicle 
permits upon cancellatio~ nf license was a reasonable guarantee 
that such v~hicleR cocld not continue to operate after cancella­
ticr~. 

~ffective January 1, 1980, special fuel users receive one 
original vehicle permit. They must then place a photocopy of 
the or~ginal in each veh~cle that they operate. Upon cancella­
tion or r~vucation of license, any user who may be so inclined, 
could make sevFral copi"s before ret~1ninq the original permit. 
Therefor.,, the r .. quirement of ret:urning th<> permit is no longer 
a reasonable guarantee that the vehicle will not continue to 
operate, The present division policy of est~fuating tax and the 
absessment of penaltiFL against users who fail to return their 
permitf; has not resulted in cc_,ll;.,ction of a significant amount 
of revenue. However, the pursuit of this policy causes ill will 
ond irritation toward t~~ departme11t en the part of the users 
and thelr ):(•r.ding companies. 

The proposed chanqe to rule ~/.28.313 still requires t:hat 
the user must return the original permit and aJJ copies thereof, 
hut does not provide for o>bEessmem. of tax and peualties if the 
other r~quirtmtnts of cancellation h~v~ been met. 

The feroposed change would not h«v"' an adverse impact on the 
trucking industry, but would, UJ f<-ct, improve working 
relationships with individual user~ and their bondinq companies. 
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a slight loss of r~~enue if the 
P.owever, the revenue loss may well 

of the divislnn costb for collec-

Rule 42.28.321 1s proposed ~o he amended because Chapte~ 16 
(L. 1983) eliminated the requirement in § 15-70-324, MCA, that a 
taxpayer pay the costs o~ an Gut-of-state motor fuel audit. 
Subsect1on 12) therefore is no longer necessary. 

Rule 42.28.324 is proposed to b.;, amtwded in order to allow 
the Deparcment to estimate average miles per gallon (arnpg) in 
those cases where actual mileage c~nnot be accurately deter­
mined. It ~s the practice of the Kacor Fuel Division of the 
Departw<'nt to use an estimato;d arnpg of 4.50. This figure com­
pares favorably with estimated ampg factors utilized by other 
statt=s ~:h1ch range between 4. CO and 5. 00 rnp<;, Montana's north­
ern climate and mountainous terrain dictates that Montana use an 
average miles per gallon fJ.gure less than thE" n·aximum used by 
oth.:r states. 

4. Interested portJ.es may submit thE"ir data, views, or 
arguments conc .. rning t.hE" proposed adoption ii• wd ting to: 

Ann Kenny 
Department of Revenuro 
Legal Division 
Mitchell Building 
Helena, Montana 59620 

no later than October 12, 1984. 
5. If a person who is dir&ctly aff&cted by th~ proposed 

am~ndments wish~s to express his data, views and arguments oral­
ly or in writing at a public hearing, he must make written 
request for a hearing and subJT>it this request along with any 
wrJ.tten comments he has to Ann Kenny at the above <~ddress no 
later than October 12, 1984. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever i5 
less, of the p&rsons who 5re dir~ctly aftected by the proposed 
adoption; from the Administrative Code Commjttee of the Legisla­
ture; from a governmental subdivision, or agency; or from an 
association having no less than 25 members who will he directly 
affected, a hearing will be held at a later date. ~otice of the 
hear1ng will be published in the Montana Administrative Regis­
ter. Ten percent of those persons directly affected has been 
determined to b~ 25. 

7, The outhoritv of the Department to make the propo!led 
amendments is based on § 15-70-104, MCA, and the rule~ implement 
§§ 15-70-302, 15-70-303, 15-70-304, 15-70-306, 15-70-323, and 
15-70-324, MCA. 

di!J~¥1/ 
EJLEN FEAVER, Director 
Department of Revenue 

Certified to Secretary of State 09/04/84 
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BEFORE THE DEPARTMENT OF SOCIAL 
MID REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

Ir. the matter of the amend­
ment of Rules 46.5.904, 
46.5.905 and 46.10.404 per­
taining to day care for 
children of recipients in 
training or in need of 
protective services. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.5.904, 46.5.905 
AND 46.10.404 PERTAINING TO 
DAY CARE FOR CHILDREN OF 
RECIPIENTS IN TRAINING OR 
IN NEED OF PROTECTIVE 
SERVICES 

1. On October 4, 1984, at 10:30 a.m., a public hearing 
will be held in the auditorium of the social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana, to con­
sider the amendment of Rules 46.5.904, 46.5.905 and 46.10.404 
pertaining to day care for recipients in training or in need 
of protective services. 

2. The rules proposed to be amended provide as follows: 

46.5.904 DAY CARE FOR CHILDREN OF RECIPIENTS IN TRAINING 
OR IN NEED OF PROTECTIVE SERVICES Day care payment will 

be made for ch~ldren of rec~pients who are attending employ­
ment related training or in need of protective services day 
care unless cthen1ise provided. AFDC recipients who attend WIN 
training shall be referred for WIN related day care. 

Subsections (1) throu~h ( 1) (d) remain the same. 
(e) Title IV-A day care payment shall not exceed ~~9-4 

$196 per month, per child for children in licensed or regis­
tered day care facilities. 

(f) The recipient shall choose his day care provider. 
Subsections (2) through (2) (b) remain the same. 
(c) Day care payments shall not exceed IH64 $196 per 

month except in unusual circumstances when additional day care 
is approved by the department for the protection of the 
children. 

AU~H: Sec. 53-4-111 and 53-4-503 MCA 
IMP: Sec. 53-4-514 MCA 

46.5.905 DAY CARE RATES (1) Full day care services are 
paid at a rate of $~~ee $7.50 per day per child in care in day 
care homes. The maximUiii""""rate for group day care homes is 
$T~59 $8.00 per child per day of care. The maximum rate for 
centers-rs-$e~ee ~ per child per day of care. These rate 
increases shall be paid beginning August 16, 19834. 

(2) Part-time care is paid at a rate of ~6.-75¢ per hour 
per chi 1d in day care homes, ~s• 80¢ per hour per child in 
group day care homes, and ea• 85¢ per hour per child in all 
centers up to a maximum of a furr-day or night care rate. 
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(3) Extra meals are paid at a rate of 69• 12! per child 
per meal, upon the written approval of the department. 

(4) Special child or exceptional child day care is paid 
at a rate determined by the day care facility, parent of the 
child, and the social worker up to a maximum of $9~99 $10.00 
per day or per night care; and upon approval by the 
department. Part-time care may be provided at a rate of up to 
a maximum of $1.00 per hour per child, up to a maximum of a 
full day or night care special rate of $8.00 and subject to 
the same requirements as applied to the daily rate. 

(5) Day care operators will be allowed to claim a day's 
care only when actually provided to the child, unless the 
child is enrolled in the center. 

AUTH: Sec. 53-4-111 and 53-4-503 MCA 
IMP: Sec. 53-4-514 MCA 

46.10.404 TITLE IV-A DAY CARE FOR CHILDREN OF RECTPIENTS 
IN TRAINING OR IN NEED OF PROTECTIVE SERVICES 
Subsections (1) through (2) (e) remain the same. 
(f) Day care payments shall not exceed $:1:94 $196 per 

month per child except in unusual circumstances when 
additional day care is approved by the department for the 
protection of children. 

(g) Full day care services are paid at a rate of 
$7. SO per day per child in care in day care homes. 
maximum rate for group day care homes is $~T59 $8.00 per 
per day of care. The maximum rate for centers-rs-l8T99 
per child per day of care. 

$,.Tee 
The 

child 
$8.50 

(h) Part time care is paid at a rate of ~a• 75¢ per hour 
per child in day care homes, ~59 80¢ per hour per child in 
group day care homes and 999 85¢ per hour per child in day 
care centers up to a maximum of-a-full day or night care rate. 

(i) Upon written approval of the department, the follow­
ing services are also eligible for payment under Title IV-A 
day care: 

(i) extra meals at a rate of 69• 75¢ per meal per child; 
and 

(ii) exceptional child care, as defined in ARM 46.5.903, 
at a maximum of $8~99 $10.00 per day per child for full-time 
care or $1.00 per hour per child for part-time care. 

(j) Title IV-A day care is available for c~re proviCed 
in licensed or registered day care facilities only. 

(k) The recipier.t shall choose his day care provider. 

AUTH; Sec. 53-4-212 and 53-4-503 MCA 
IMP: Sec. 53-4-211 and 53-4-514 ~!CA 

3. The rules are proposed to be amended to provide for 
an increase in the day care payment rates consistent with the 
testimony and legislative history relating to the oppropria·· 
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tions contained in HB 447, and to make such other changes as 
are necessary to achieve uniformity within the rules regu­
lating day care payments. 

4. Interested parties may subrni t their data 1 views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and F.ehabilitation Ser­
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
October 12, 1984. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

Rehabili ta-

Certified to the Secretary of State September 4 1 1984, 
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EEF'ORE THE DEPARTMENT OF SOCIAL 
AND REHABII.ITATICN !'ERVICES OF '!'HE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.2.201, 
46,2.202, 46.2.7.06, 
46.2.209, 46.2,210 and 
46.2.211 pertaining to 
overall departmental rules, 
definitions and fair hear­
ings 

TO: All Interested Persons 

NOTICE OF PUBl.IC HEARING ON 
THE PROPROSED AMEND~~N~ OF 
RUI.ES 46.2.201, 46,2.202 
46.2.:06, 46.2.209, 
46.2,210 AND 46.2.211 PER­
TAINING TO OVERALL DEPART­
MENTAL RULES, DEFINI-
TIONS AND F'AIR HEARINGS 

1. On October 5, at 9:30a.m., a public h~aring will be 
held in the auditorium of the Social and RehabilitatiOIJ 
Services Building, lll Sanders, Helena, Montana, to consider 
the amendment of Rules 46.2.701, 46.2.~02, 46.2.206, 46.2.209, 
46.2.210 and 46.2.211 pertaining to overall departmental 
rules, definitions and fair hearings. 

2. The rules as proposed to be amended provide as fol-
lows: 

46.2.201 DEFINITIONS For purposes of this chapter, 
unless the context requires otherwise, the follow~ng defini­
tions apply: 

Subsections 11) through (2) (d) remain the same. 
(e) an action by the department to deny, terminate or 

fail to renew ee~~i£ie~~ieft-e~ a provider agreement for the 
medicaid program to any skilled nursing facility or intermedi­
ate care facilitY7l 

(f) an action by the department to deny, terminate or 
fail to renew certification or licensure of a rovider. 

3) 'Authorized representative means legal counsel, 
relati.ve, friend or other spokesman spec~fically authorized by 
the claimant in writing or by law to represent the claimant in 
matters pen:aining to the receipt of benefits from this de­
partment, but it does not include an employee of the depart­
ment. 

(4) "Benefit" means-:- any form of assistance provided by 
or through the department to an eligible recipient under the 
administrative rules of Montana, Title 46. 

{af--~iftefte~ai--assis~eftee--p~ev~ded- £er--ift--~itle--5~T 
Ehep~e~-4,-MeA-~A±d-~o-Bepeftdeft~-Ehiidreftt; 

~ht--£iftefteiai--assis~aftee--p~evided--£o~--ift--~i~ie--53T 
Ehap~er-3,-MeA-~Gefte~ai-Relie£-Assis~efteet; 

~et--soeial-~~~~-~-aftde~-~~~e-~~~-~he 
Hfti~ed-S~a~es-Soe±al-See~ri~y-Ae~t 

~dt--medieai-eesie~eftee-~~evided-£e~-ift-~i~ie-5~7-€hep~e~ 
67-MEA-~Medieeidtt 

~et--med±eei-eseie~aftee-~~ovided-£e~-ift-Seetiofts-5~-3-l63 
eftd-53-3-165-MEA; 
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~ft--veea~*efta~-~~~~~-~P¥~~-~~~-ift 
~i~~e-53;-€hap~er-~;-M€At 

~~t--eerv~ees-~-~~-~l~ftd-~-f~--~-~~~-53; 
€hap~er-~;-Per~-3;-M€At 

~hr--feea-~~~~tmeft~-pre¥iaea-~-~-~~-Paree 
~~i-~~47-~Feea-S~ampet; 

~it--par~ie~pae~eft--~y--a--ek~~iea--ft~reift~--faei~~~y--er 
~fttermeaia~e-eare-iee~~~~y-~ft-~he-mea~ee~a-pre~ramv 

(5) "Board" means the Board of Social and Rehabilitation 
Appeals provided for in section 2-15-2203, MCA. 

~et--nepRA--meafte--~he--Wfti~ea--S~eeee--€eae--ef--Peaera~ 
Re~l2~a~~efte.,-

~~t (6) "Claimant" means an applicant for or recipient 
of benc::its from the department whether an individual or 
household and includes the claimant's authorized representa­
tive. 

~st 111 '*He'' and other words used in the masculine 
gender inc~e the feminine and the neuter. 

~9t (8) "Hearing officer" means an individual hired or 
appointed bY the Department to conduct a hearing under the 
authority of the Montana Administrative Procedure Act and this 
chapter. 

~i9t (9) "Local office• means a county weifare depart­
ment, a regional office, a bureau if there is no regional 
office, or a division if there is neither a regional office 
nor a bureau. 

~iit (10) "Local supervisor" means a county welfare 
director or his designee, a regional supervisor, a bureau 
chief if there is no regional supervisor, or a division 
administrator if there is neither a regional supervisor nor 
bureau chi,ef. 

(11) "Medical assistance provider" means an:t, individual 
or organization providing services to eligible cla1mants under 
Ti tie 46, Chapters 12 or 25 of the administrative rules of 
Montana. 

( 12) "Provider'' means l!!l-sk!:iitea-ftl2re~ft~-faeiii~y-~SNPt-er 
ift~ermeail!!lte-eare-fl!!leiit~ty-~i€Ft an individual or organization 
authorized by the department to provide services to a person 
eligible for benefits. 

Al'TH: Sec. 53-2-201, 
53-6-111, and 53-6-113 MCA 

IMP: Sec. 53-2-306, 
53-4-112, and 53-6-111 MCA 

53-2-803, 

53-2-606, 

53-3-102, 

53-2-801, 

53-4-111' 

53-3-107, 

46.2.202 OPPORTUNITY FOR HEARING (1) A claimant who is 
aggrieved by an adverse action of the""Cepartment af£eet:~ft! 
befte£!:te--~re¥~-~-~-~-~-~~ shall be 
afforded the opportunity for a hearing befere-tfte-eea~-~ 
tiMely-afta-eae~~a~e-ftet~ee as provided in this chapter, 
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53-2-803, 53-3-102, 53-4-111, 

53-2-606, 53-2-801, 53-3-107, 

46.2.206 CONTINUATION OF BENEFTTS Subsections (1) 
through (5) remain the same. 

(6) A-pre¥~ae~-~~~~.~~~-fte~-~@~@w@e 
p~evie@r-~~~~-~e~-~-e~~~i~~-~~~~-p~ym@~~~ 
pe~eifi~-~-appee~-~~-~~e-~~-~~~~-~-~-p~evide~~ 
Heweve~T-~~~~~~~-b@-e~i~~~~e-~~~~~~~-re~ 
eeve~ee-'!!lervieei!l-.ff!lf-~.fte-.-peci-cd-~-by-~-o!tdve-:l~l!te-eeeie~ 
ir--ehe---e.~.,l--i:-l!t-~-ift--efi.e.-~-e¥id~-ts--r~~. If an 
adverse action is taken against a provider, payments may--t;8 
withheld pending the final hearing decision. 
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53-2-803, 

53-2-606, 

53-3-102, 

53-2-801, 

53-4-111, 

53-3-107, 

46,2.209 HEARING PROCEDURE Subsections (1) through (4) 
(f) remain the same. 

(5) Discovery shall be available to the p3rties. The 
department of social and rehabilitation services hereby adopts 
and incor orates b reference attorne eneral's model rule 13 
found in ARM 1. 3. 217 which sets ort the rocedures for 
discovery 1n conteste cases. A copy o t e mo el ru e rna~ e 
obtained by contacting either the Attorney General's Ofhce, 
State Capitol, Helena, Montana 59604 or Department of social 
and Rehabilitation Services, Office of Legal Affairs, 111 
Sanders, P.O. Box 4210, Helena, Montana 59604. 

AUTH: Sec. 2-4-201 MCA 
IMP: Sec, 2-4-602 MCA 

46.2.210 PROPOSAL FOR DECISION BY HEARING OFFICER 
Subsections ( 1) through (1) (b) remain the same. 
(c) forty-five (45) days if the hearing involved denial7 

or termination cr-flcftreflewe±-~~~~~~ 
medieeid-~re~rem~ of certification or licensure. 

Subsections (2) through (3) rema1n the same. 

AUTH: Sec. 53-2-201, 53-4-lll, 53-6-111, and 53-6-113 
MCA 

IMP: Sec. 53-2-306, 53-4-112, and 53-6-111 MCA 

46,2.211 NOTICE OF APPEAL, FILING AND SERVICE OF BRIEFS 

AND BOARD REVIEW OF PROPOSAL FOR DECISION (l) A 

copy CiT the proposal for decision shall be mailed to the 
claimant or provider, the local office and all other parties. 

~et--~f-~-~-~~-deeie~efl--~-~-~~-~he 
eie~me~~-er-~revider~-~~~~~1~~~~~-ee-h~m 
~e-i~±e-e~eep~ie~e-e~a-~reee~~-briefe-eftd-erei-er~Hmeft~-te-~he 
bcerd-by-the-ii±~~~-e£-e-re~Hee~-fer-eHeh-epper~Hftity-wi~h-the 
Be~er~me~t~e-±eee±-~~~~~~~~-~~~~&-e~-the-meiiift~ 
ef-~he-prep~eai-£er-deeieieftT 

~bt---~~--~-~-~e±re~e--d~~eet~-~--e--divieicft 
edm~~ietre~er-di~e~ree~-~t+r~~-~~~~,-he-meyT 
wi~h~~-~eft-~±et-daye-ef-~~e-maiiift~7-re~Hee~-e~-epper~Hftity-~e 
ii±e-e~ee~tieft~-e~d-~~~-~~~~~~-fte~-~reeeftt 
ore±-er~Hmeft~.,. 

~et--A-~-e{-~-~~~~~--~~-~~-eiee~~eee 
wi~~-e-~-~-dee~&ieft-eft~-i~-~~~~-~r~~fte~-~erty 
ift-tRe-e~ee±-by-~~~~~~~~~-~~ft~e-ift 
t~~-~efte£ite7-mey-re~~~s~ 7-wi~fii~-teft-~iet-deye-ef-the-me~±i~~ 
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than five (5) days 

served upon all 
parties. 

(ii) An original and four (4) copies of each brief shall 
be filed with th~ Chairman! Board of Social and Rehabilitation 
A eals P.O. Rex 4216, He ena, Montana 59604. 

Ora ar uments are erm tte ~ so re uested b an 
of the rrties. The refuest or oral ar*ument must e made 
within t irty (30) davsrom the date oft e hearinl officer's 
proposal for decaion. Notice of this request ahal be served 
upon all parties. 

(3)4i!t If a rec<uest for aft--~~--te---+i-:i:e 
eMeeptlene-~~~-~ese~ ~-e~-erei-~~~~-efte board 
review is not £iiee received within ~eft-~iGt fifteen (15) days 
of the date of mailing of the proposal for decision, the 
propceal for decision shall become final without further 
action by the boatd, unless a party can show that the failure 
to request an eppert"ttl'lity-~--f+.l:oe--~'i1!1m!--aftd--t>Ye!!ent 
brie£!1-er-erai-ar~"ttmeft~ board review was for good cause. 

(4)~3t If a request is f~ied received within the 
speci1Ted time period, the board shall consider the proposal 
for decision, the exceptions filed, briefs or oral argument 
presented and the record of the hearing, and ~hall: 

(a) notify the claimant, the local office and any other 
party of the board's d~cision~; and 

~i+---w!:~hin-eiM~y-~~-~~~~~f-~he-re~Hee~ 
£or-hearift~-in-an-appeai-iftvoivin~-bene£i~s-reeeived-"ttnder-~he 
£ood-s~smp-pro~rmm~-or 

~ii+---withift--l'l~ftety--~~r-~-~-~-~~~~-ei--~he 
rei!Jl!est-~ =beerz i1'1<]"-!:ft--ern-~}--iftveivin~-~-t.-9-~-a 
pro~ram-e~her-~hen-the-£ood-!!~etmp-pro~ram~ 

(b) notify the claimant or provider or other party of 
his right to judicial review. 

AUTH: Sec. 53-2-201, 53-2-606, 53-4-21~, 53-6-113, and 
53-7-102 MCA 

IMP: Sec. 53-2-201 and 53-2-606 MCA 

3. The rules are proposed to be amended as the Depart­
ment has found clarification needed in certain areas of the 
fair hearing rules. The definitional rule is proposed to be 
amended in order to more clearly define terminology used in 
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the fair hearing rules. To make clear and direct the reader 
tc the appropriate provider hearing rules found in Title 46 of 
the Administrative Rules of Montana 1 the proposed rules in­
clude a new section which sets out the fair hearing rights of 
a provider. 

The fair hearing rules provide that a claimant or 
provider shall have a reasonable time from an adverse action, 
not to exceed 90 days, in which to request a hearing. In 
order to establish this 90-day time limit, the proposed rule 
is being amended to require a written request for a hearing. 

Section 2-4-602, MCA requires each agency to provide in 
its rules of practice for discovery procedures prior to a 
contested case hearing. Therefore, a subsection has been 
added to the hearing procedures to include discovery 
provisions. 

The appeal procedures are proposed to be amended to 
provide for a more reasonable time period in which to file a 
notice of appeal. Further, parties involved in the appeal 
process often guestion the time frame to be used for 
submitting briefs. As the rules are not clear, a briefing 
schedule has been provided. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser­
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
October 12, 1984. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

D~reptor~ial and Rehab~lita­
'tion Services 

Certified to the Secretary of State --~s~e~p~te~m~b~e~r-4~-------' 1984. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.5.604, 
46.5.606, 46.5.609 and 
46.5.672 pertaining to 
licenses, license revocation 
and denial, and confidenti­
ality of records and 
information 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.5.604, 46.5.606, 
46.5.609 AND 46.5.672 
PERTAINING TO LICENSES, 
LICENSE REVOCATION AND 
DENIAL, AND CONFIDENTIALITY 
OF RECORDS AND INFORMATION 

1. On October 4, 1984, at 9:30 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana, to con­
sider the amendment of Rules 46.5.604, 46.5.606, 46.5.609 and 
46.5.672 pertaining to licenses, license revocation and 
denial, and confidentiality of records and information. 

2. The rules as proposed to be amended provide as 
follows: 

46.5.604 LICENSES 
Subsections (1) throUgh (5) (e) remain the same. 
(f) If subsections (a), (b), (c) , (d) or (e) ftt:IJ!'J!'e" 

occur in a licensed foster home, the foster parent (sl shall 
notify the licensing social worker within 48 hours. The 
licensing social worker will re-evaluate the home within -rO" 
days to determine whether there should be any change in the 
licensing status. 

Subsections (6) and (7) remain the same. 

AUTH: Sec. 41-3-1103(2) (c) MCA 
IMP: Sec. 41-3-1142 and 41-3-1103 (1) (b) MCA 

46.5.606 LICENSE REVOCATION AND DENIAL (1) The depart­
ment, after written notice to the applicant or licen£ee, may 
deny, suspend, restrict, revoke or reduce to a provisional 
status a license upon finding that: 

(a) the YCF is not in compliance with fire safety 
standards; or 

(b) the YCF is not in substantial compliance with anv 
other licensing standards established by this rule; or 

(c) the YCF has made any misrepresentations to the 
department, either negligent or intentional, reCJ'arding any 
aspect of its operations or facilityv; or 

(d) the YCF has failed to use the foster care payments 
for the support of the foster childvL_£E 

(e) the YCF or its staff have been named as the perpe­
trator in a substantiated report of abuse or neglect; or 
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(f) the YCF failed to abubc or 
neglect to t e department or required 

AUTH: Sec. 41-3-1103 (2) (c) MCA 
IMP: Sec. 41-3-1103 (1) (b) and 41-3-1142 MCA 

46,5,609 CONFIDENTIALITY OF RECORDS AND INFORI-'ATION 

(1) All records maintained by a YCF and all personal 
information made available to a YCF pertaining to an individ­
ual child ere must be kept confidential a~d are not available 
to any person, agency or organization except as specified in 
subsections (2) through (4) ef--t:hi-e--seeH:eft--be-1~ of this 
rule. 
---Subsections (2) through (4) remain the same. 

AUTH: Sec. 41-3-1103 (2) (c) MCA 
IMP: Sec. 41-3-1103 (1) (b) and 41-3-1142 MCA 

46.5,672 YOUTH FOSTER HOME, DISCIPLINE 
Subsections (1) through (9) remain the same. 
(10) A report shall be completed and sent to the placing 

agency and licensing social worker by any =ester parent 
involved in physical punishment, 

AUTH: Sec. 41-3-1103 (2) (c) MCA 
IMP: Sec. 41-3-1103 (1) (b) and 41-3-1142 MCA 

3. This rule is necessary to clarify the meaning of 
existing rules and to justify licensing sanctions against 
youth care facilities involved in reported incidents of child 
abuse and neglect. Such sanctions are necessary to protect 
children placed in licensed youth care facilities. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser­
vices, P.o. BoY 4210, Helena, Montana 59604, no later than 
october 12, 1984. 

5. The Office of Legal Affairs, Department of Socia 1 
and Rehabilit.atior: s~rvices has been designated to preside 
over and conduct the hearing. 

certified to the Secretary of State --~Se~p~t~e~m~b~e~r~4 ________ , 1984. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 
4.3.204 (2) specifying 
amounts of Junior 
Agriculture Loans. 

NOTICE OF THE AMENDMENT 
OF RULE 4.3.204 (2) 

TO: All Interested Persons: 

1. On July 26, 1984, the Department of Agriculture 
published notice of a proposed amendment to rule 4.3.204 (2) ~ 
concerning the maximum loan amounts to individuals or 
organizations through the Junior Agriculture Loan Program at 
page 1082 of the 1984 Montana Administrative Register, issue 
number 14-7/26/84. 

2. The agency has amended the rule as proposed. 
3. No comments or testimony were received. 
4. The authority for the rule is based on Section 

80-2-106, MCA, and the rule implements S~t'on 8 ,2-103, MCA. 
I 

Certified to the Secretary of State, September 4, 1984 
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BEFORE THE DEPARTMENT OF INSTITUTIONS 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of Rules 20.11.108, 
20.11.109, 20.11.112-115 and 
20.11.118 concerning reim­
bursement policies. 

TO: All Interested Persons. 

NOTICE OF AMENDMENT OF RULES 
20.11.108, 20.11.109, 
20.11.112-115 and 20.11.118 

Reimbursement Policies 

1. On May 17, 1984, the Department of Institutions 
published notice of proposed amendments to rules 20.11.108, 
20.11.109, 20.11.112-115 and 20.11.118 concerning the 
reimbursement policies at page 790 of the 1984 Montana 
Administrative Register, issue number 9. 

2. The hearing was held at 10:00 a.m. on Friday, June 8, 
1984, in Room 315 of the Department of Institutions, 1539 11th 
Avenue, Helena, Montana. No persons other than Reimbursement 
Bureau staff appeared at the hearing. Mr. Nick Rotering, 
hearings officer, accepted into the record a written memorandum 
from Mary Jane Wunderwald, Chief of the Reimbursement Bureau, 
which supported the Department's position that the proposed 
amendments be adopted. Mrs. Wunderwald also submitted ex~ibits 
into the record which she stated were documents and forms used 
by the Department in implementing the rules. She requested 
that these exhibits be adopted as as integral part of the rules 
and this was concurred in by the hearings officer. The 
exhibits have been integrated into the rules by the adoption of 
the following new rule. 

20.11.119 ADOPTION OF FORMS The forms listed below are 
adopted and made a part of these rules for all purposes. 
Copies of printed forms will be supplied by the reimbursement 
bureau of the department of institutions upon request. 

(1) Confidential Financial Statement 
(2) Letter - Request for Annual Re-evaluation 
(3) Admission Letter 
(4) Letter - Request for Confidential Financial Statement 
(5) Notice of Decision in the Hatter of the Request for 

Re-evaluation 
f6) Request for Department Review for Modification of 

Care and Maintenance 
( 7) Food and Clothing - t1onthly Allowances. 

AUTH: Sec. 53-1-403 HCA IMP: Sec. 53-l-405, 406 MCA 

J. Prior to the hearing, no written comments were 
received. However, the Department was contacted by Greg 
Petesch, Staff Attorney for the Legislative Code Committee 
concerning whether or not there was an adequate statement 
of the reason for the notice. Mr. Petesch was assured of the 
necessity for the amendments to the existing rules due to 
requests by persons affected by the rules for more clarity of 
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for the rules is Sec. 53-1-403, 405 MCA 
Soo. 51-1-105, 53405, 407, 

~-~oF 
Department of Institutions 

Certified to the Secretary of State August oO, 1984. 
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BEFORE THE MONTANA HUMAN RIGHTS COMJ'USSION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of Rules governing maternity 
leave under the Montana 
Human Rights Act 

TO: All Interested Persons: 

NOTICE OF THE 
ADOPTION OF RULES 
GOVERNING MATERNITY 
LEAVE - 24.9.1/.01 -
2~. '1.1207 

1. On March 29, 1984, the Montana Human Rights Commission 
published notice of proposed adoption of rules concerning 
maternity leave under the Montana Human Rights Act at page 
482 of the 1984 Montana Administrative Register, issue number 
6 and page 949 of the 1984 Montana Administrative Register, 
issue number 12. 

2. The Commission has adopted Rule 24.9.1201. DEFINI­
TIONS, Rule 24.9.1202. TERMINATION OF EMPLOYMENT DUE TO 
PREGNANCY PROHIBITED, and Rule 24.9.1206. PREGNANCY-RELATED 
DISABILITIES TO BE TREATED AS TEMPORARY DISABILITIES as 
proposed. 

The Commission has adopted Rule 24.9.1203 RIGHT TO REASON­
ABLE LEAVE OF ABSENCE with minor editorial changes but substan­
tially as proposed. 

The Commission has adopted Rule 24.9.1204 MANDATORY LEAVE 
FOR UNREASONABLE LENGTH OF TIME PROHIBITED, Rule 24.9.l205 
VERIFICATION OF DISABILITY and Rule 24.9.1207 RETURN TO 
EMPLOYMENT AFTER MATERNITY LEAVE with the following changes: 

Rule 24.9.1204 MANDATORY LEAVE FOR UNREASONABLE LENGTH OF 
TIME PROHIBITED Section 49-2-310(5), MCA provides that no 
employeer may require an employee to take a mandatory maternity 
leave for an unreasonable length of time. The reasonableness 
of the length of time for which an employee is required to take 
a mandatory maternity leave shall be determined on a case by 
case basis. However, the employer shall have the burden of 
proving that a maternity leave for a ieR~er period of time other 
than that prescribed by the employee's medical doctor is reasDn= 
able, and in no case shall an employee be required to take an 
uncompensated maternity leave for a longer period of time than a 
medical doctor who has actually examined the employee shall cer­
tify that the employee is unable to perform her employment duties. 
Neither this section nor any other section of these regulations 
shall prohibit an employer and employee from mutually agreeing, 
inthe case of the particular employee, to a longer period of 
maternity leave, either compensated or uncompensated than ±e 
~erm±eeea would be required by this regulation. However, no 
employer may enter into a general agreement with any group or 
association of employees which requires a longer period of manda­
tory maternity leave than is permitted by this regulation. 

Rule 24.9.1205 VERIFICATION OF DISABILITY In any case 
where an employee makes a claim against her employer for any 
compensation to which she is entitled as a result of the 
accumulation of disability or leave benefits accrued pursuant to 
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plans maintained by her employer, including any insurance 
or other disability plans referred to in 24.9.1206 and the 
claim is based on a disability covered by and defined in 
Title 49, Chapter 2, MCA, and these regulations, the employer 
may require that the disability be verified by medical cert­
ification by a physician competent to treat and diagnose the 
particular disability, that the employee is, or at the time 
for which the claim is made, was unable to perform her em­
ployment duties. For purposes of obtaining this medical 
certification the employer may require that the claimant 
submit to a physical or mental examination by a medical 
doctor to verify the claimed disability by medical certification. 
%ft-eases-w8ere-a-aisp~~e-in-meaieai-eviaenee-exie~e7-ehe 
eeMMissien-s8aii-ae~ermine-~8e-wei!8~-and-eredibiii~y-er-~8e 
~ee~imeny-er-~fte-p8ysieians-inveived. 

Rule 24.9.1207 RETURN TO EMPLOYMENT AFTER MATERNITY LEAVE 
Section 49-2 311, MCA requires that an employee who has sign~fied 
her intent to return at the end of her maternity leave of absence 
shall be reinstated to her original job or an equivalent position 
with equivalent pay and accumulated seniority, retirement, 
fringe benefits, and other service credits unless, in the case 
of a private employer, the employer's circumstances have so 
changed as to make it unreasonable or impossible to do so. Any 
~riva~e-empieyer-w8e-eiaims-~8a~-8is-eire~s~anees-8ave-ee 
e8an!ed-as-~e-make-eem~iainee-wi~8-6ee~ien-49-~-aii7-MeA-iM­
~eesibie-er-~nreasenebie-s8aii-fteve-~8e-b~rden-ef-~revin!-8is 
eiaim-basea-~~en-aii-eviaenee. 

3. Pursuant to a specific request, the Commission held a 
public hearing on the proposed rules on July 26, 1984. One 
member of the public testified in favor of the rules as proposed 
at the hearing. Several written comments were also received. 

A written comment was received which objected to the use 
of the word and the concept of "disability" in discussing 
pregnancy and maternity. The Commission has interpreted the 
intent of the Montana legislature in enactinq §§49-2-310 and 
49-2-311, MCA, as providing for a leave to cover the period 
of time during which the employee is temporarily unable to 
perform the duties of her position because of pregnancy, 
childbirth, and related conditions. The disability is not 
limited to physical disability and the concept of disability 
is certainly broad enough to encompass the need for rest 
after delivery. The Commission believes it was not the intent 
of the legislature to mandate a leave for parenting or family 
adjustment. 

Comments were received which suggested that the rules 
set a maximum period of time for an employer mandated maternity 
leave and set a guideline as to what constitutes a reasonable 
period of time for a leave soug~t by the.employ~e: The 
Commission has deliberately avo~ded sett~ng a rn~nLmum or 
maximum length of time in the rules because r7asona~le~e~s 
must be determined on the basis of the facts ~n an ~nd~v1dual 
situation. To set either a minimum or maximum amount of time 
as reasonable requires the adoption of assumptions about an 
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"averaqe 11 nregnant wor.~an employed in an ''averaae'~ :f'9.~~-t:.~o~. 4 

This stereotyping is the anti th~sis of discrim~natlon la'''. 
--- - severa.L comments were rece~:vea that tne f:J:rse~sentence 

of Rule 24.9.1204 improperly paraphrased the statute. The 
rule as adopted has been amended in response to these comments. 

Several comments were received which suggested that the 
rules set forth whether the employer may choose the physician 
for purposes of Rules 24.9.1204 and 24.9.1205 and whether the 
employer has the responsibility to pay for an examination for 
the purpose of verifying disability. The Commission has 
deliberately avoided setting forth such requirements. The 
Commission will require that with respect to choice of physician 
for examinations and payment for examinations, the employer's 
normal personnel policies for temporary disabilities will apply 
as set forth in Rule 24.9.1206. 

A comment was received which asked whether the rules apply 
to adoption of children as well as natural childbirth. The 
rules do not apply to adoption as the adopting parent is 
rarely, if ever, disabled due to pregnancy. 

A comment was received which requested that the rules 
address the situation which occurs when the employee does not 
wish to take a leave, yet is unable to perform her duties 
because of her pregnancy. An employer is permitted to require 
that an employee take a mandatory leave for a reasonable period 
of time. In addition, an employer may treat a pregnant employee 
with performance problems in the same manner as other employees. 
If reasonable accomodation (such as light duty) is made for 
employees with other tem~orary disabilities, the same accomoda­
tion must be made for pregnant employees. 

A comment was received which expressed concern that em­
ployees will abuse their right to maternity leave by failing 
to return to work within a reasonable period after delivery. 
Rule 24.9.1201 establishes that the availability of leave is 
dependent on disability. An employer may require medical 
verification that an employee is disabled in order to qualify 
for maternity leave. 

A comment was received which objected to the Commission 
requiring that the burden of proof of establishing that it is 
unreasonable to reinstate an employee after a leave rests with 
the employer. Rule 24.9.1207 as adopted eliminates this 
language regarding burden of proof. The same commentor conten­
ded that Rule 24.9.1207 was inadequate in that it does not 
address the practical problems that frequently occur such as 
whether the date of return to work should be determined by the 
employer's or employee's convenience and what circumstances 
would justify the employer not allowing return to work. The 
Commission believes that the question regarding length of the 
leave is adequately covered in Rule 24.9.1201(2), which defines 
maternity leave. The timing of return to work is dependent 
upon the length of the leave as defined in that rule. The 
Commission believes that the circumstances which will make it 
impossible or unreasonable for the employer to reinstate the 
employee will vary on a case-by-case basis. 
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A comment was received which objected to the rules as 
presupposing the validity of the statute in liqht of pending 
litigation. This comment also stated that the Commission had 
failed to propose rules which conformed as much as possible 
to the federal guidelines. The commission acknowledges that 
the proposed rules presuppose the validity of the statute. 
The order of the District Court for the Eighth Judicial 
District declaring the statute invalid has been stayed by the 
Supreme Court, however. The Commission disagrees with the con­
tention that no attempt has been made to conform the rules 
to the federal guidelines. 

A comment was received objecting to the overall implemen­
tation of the proposed rules on the grounds that they promote 
discrimination for postpartum mothers rather than eliminate 
discrimination against ?Ostpartum mothers. This objection 
was overruled by the Commission. The objection is based upon 
disagreement with the statute rather than the rules. 

Comments were received from the Administrative Code 
Committee suggesting several editorial and grammatical changes. 
Some of these changes have been incorporated in the rules as 
adopted. 

4. The authority for the rules is Section 49-2-204, HCA, 
and the rules implement Sections 49-2-310 and 49-2-311, MCA. 

By: 

HUMAN RIGHTS COMMISSION 
MARGERY H. BROWN, CHAIR 

Certified to the Secretary of State September 4, 1984. 
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BEFORE THE DEPARTMENT OF STATE 
LANDS AND THE BOARD OF LAND 
COMMISSIONERS OF THE STATE 

OF MONTANA 

In the matter of the adoption 
of rules requiring certification 
of blasters on strip or under­
ground coa 1 or uranium mines 

TO: All Interested Persons. 

NOTICE OF ADOPTION OF 
RULES FOR CERTIFICATION 
OF COAL OR URANIUM MINE 
BLASTERS - 2f.,4.1260 -
26.A.l263 

1. On Harch 15, 1984, the Board of Land Commissioners and Department 
of State Lands published notice of proposed adoption of rules requiring 
certification of blasters on strip or underground coal or uranium mines at 
page 420 of the Montana Administrative Register, Issue No. 5. 

2. The agency has adopted the proposed rules with the following 
changes: 

26.4.1260 (RULE I) REQUIREI~ENTS FOR THE CONDUCT OF BLASTING OPERATIONS 
(1) NO-rater than twelve months after the effective date of the U.S. Depart­
ment of the Interior, Office of Surface Mining's final approval of blaster 
certification program for Montana, each operator shall conduct each blasting 
operation under direction of an individual who has been certified by the depart­
ment pursuant to this subchapter and who is familiar with the operation's 
blasting plan and site-specific blasting performance standards. The certi-
fied blaster's res onsibilities include, but are not limited to, determin-
lng asting pattern, o e pattern, type an quant1ty o exp os1ves, ma1n­
tenance of blast1n records, and safet of em loyees 1nvolved in the storage, 
transtortation, an use o exp os1ves. 

2) A certified blaster may not delegate the direction of blasting 
operation to any individual who is not a certified blaster. 

(3) A certified blaster and at least one other person must be present 
during the detonat1on of each blast. 

(4) A certified blaster shall immediately exhibit on-site or at the 
mine office his certificate to any authorized representative of the depart­
ment or the Office of Surface Mining upon request. 

(5) Operators shall require that persons who are not certified blast­
ers receive direction and on-the-job training from a certified blaster be­
fore those persons assist in the storage, transportation, and use of ex­
plosives. AUTH: 82-4-204(3), 205(7), and 231(3)(e), MCA; IMP: 82-4-231(3) 
(e), MCA. 

26.4.1261 (RULE II) CERTIFICATION OF BLASTERS (1) - (3) same as proposed 
rules. 

(4) Certification shall expire three years after issuance. The de­
partment shall recertify if the blaster: 

(a) submits to the department, at least 60 days prior to the expira­
tion of his certification, an application for recertification on a form 
provided by the department; 

(b) has successfully completed 24 hours of refresher training 9y-a 
~~a~~J~e~-~~~5t$A§-iR&tP~~te~ during the certification period; 
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(c) has conducted or directed blasting operations within the 12 months 
immediately preceding the date of application for recertification or re­
ceives a grade of 80% or better on a recertification examination. The only 
new developments that the department may include in the recertification ex­
amination are those that have been included in annual supplements to the 
training manual. The applicant for recertification may take the examination 
twice. 

(5) Same as proposed rule. AUTH: 82-4-204(3), 205(7) and 231(3)(e), 
tKA; IMP: 82-4-231(3) (e), MCA. 

26.4.1262 (RULE III) BLASTER TRAINING COURSES (1) In order to qualify 
for certification or recertification, an applicant must successfull¥ complete 
training or refresher courses meeting the requirements of (2) or (3) below. 

(2) A blaster training course must provide 24 hours of training and 
~iscuss practical applications of: 

(a) use of explosives, including: 
(i) selection of the type of explosive to be used; 
(ii) determination of the properties of explosives which will produce 

desired results at an acceptable level of risk; 
(iii) handling, transportation and storage; 
(b) design of blasts, including: 
(i) geologic and topographic considerations; 
(ii) blast hole design; 

(iii) pattern design, field layout, and timing of blast holes; 
(iv) field applications; 
(c) loading of blast holes, including priming and boostering; ~ 
(d) use of initiation systems and blasting machines; 
(e) effects of blasting vibrations, airblast, and flyrock, including: 
(i) monitoring techniques; 
(ii) methods to control adverse effects; 
(f) use of secondary blasting; 
{g) discussion of current federal and state rules applicable to the 

use of explosives; 
(h) maintenance of blast records; 
{i) determination of blasting schedules; 
(j) design and use of preblasting surveys including availability, 

coverage, and use of in-blast design; 
(k) requirements of blast plans; 
(1) signs, warning signals, and site control; 
(m) identification of unpredictable hazards including: 
{i) lightning; 
(ii) stray currents; 

(iii) radio waves; and 
(iv) misfires. 
(3) A blaster refresher course must familiarize the blaster with new 

developments contained in the yearly supplement to the department's training 
manual and shall refresh the blaster's knowledge in one or more of the topics 
listed in (2) above. AUTH: 82-4-204(3), 205(7) and 231(3)(e), MCA; IMP: 
82-4-231(3)(e), HCA. 
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26.4.1263 (RULE IV SUSPENSION OR REVOCATION OF BLASTER CERTIFICATION 
(1) an same as propose rues. 

(3) If the department has probable cause to believe that a certified 
blaster has committed any of the acts prohibited in (1) above and that the 
blaster's certification should or must be suspended or revoked, the depart­
ment shall notify the blaster and his employer in writing by certified mail 
at the address contained in the blaster's application for certification or 
at a subsequent address of which the blaster has notified the department in 
writing. The blaster does not defeat service by refusing to accept or fail­
ing to pick up the notice. The notice shall advise the blaster of the depart­
ment's proposed action, the alleged facts upon which the proposed action is 
based, and the blaster's right to request a hearing. If the department -­
determines that suspension of the blaster's certification is reasonably 
necessary in order to protect human life or limb or the environment, it may 
suspend the certification until the hearing is held; provided, however, 
that no such suspension may be in effect for longer than 45 days. At the 
close of the hearing, the hearing officer may, based on a finding that the 
department will probably prevail and that continued suspension is reasonably 
necessary, continue the suspension until a final decision is made. AUTH: 
82-4-204(3), 205(7), 231(3)(e), MCA; IMP: 82-4-231(3)(e), MCA. 

3. The Office of Surface Mining, National Park Service, U.S. Forest 
Service, United Mine Workers of America, and Westmoreland Resources, Inc. 
submitted comments. The following is a summary of the comments received, 
the commenter, and the response to the comments: 

RULE I REQUIREMENTS FOR THE CONDUCT OF BLASTING OPERATIONS 

(1) Comment: The state should certify shooters as well as blasters. 
(United Mi~ers) 

Response: Shooters are protected by the requirement that certified 
blasters tra1n and supervise shooters. No additional certification has 
been provided. 

(2) Comment: Exploding bridge wire caps and blasting machines should 
be required because they are extremely safe. (U.S. Forest Service) 

Response: The proposed rules are for certification of blasters. The 
Department has not proposed to amend the rules regulating how blasting 
operations are conducted. The comment requests action beyond the scope of 
proposed rules. The requested amendment has not been made. 

(3) Co~nent: A certified blaster should be responsible for determin­
ing blasting pattern, hole pattern, type of explosive, maintenance of re­
cords, and the safety of the people involved in the transportation and 
placement of blasting agents. (United Mine Workers) 

Response: Rule I(l) requires that blasting operations be conducted 
under the d1rection of a certified blaster. Although this requirement 
probably encompasses the activities listed above, the Department has speci­
fically listed them to remove any doubt. 

(4) Comment: Subsection (2) should be amended to state that a "certi­
fied blasterlllcharge" rather than a "certified blaster" may not delegate 
direction of a blasting operation. (National Park Service) 
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Res~onse: The language objected to is taken verbatim from the federal 
rules. blaster who is not in charge could not delegate direction of the 
blasting operation. The proposed amendment is therefore unnecessary and has 
not been made. 

(5) Comment: Subsection (3) which requires a "blaster and at least 
one other person,'' to be present during the detonation of a blast, should 
be amended to require the presence of a "blaster and a maximum of one other 
person." (National Park Service) 

Response: The language objected to is taken verbatim from the federal 
rules. The purpose of requiring more than one person to be present during 
a blast is to provide assistance in case one person is injured. The opera­
tor should have the discretion to require more persons to be present. The 
proposed amendment has not been made. However, the word "certified" has 
been added before "blaster" in (3) and (4) for clarification. 

(6) Comment: Subsection (3) should be amended to require the certi­
fied blaster to be present during the placing of booste•·, delays, wiring, 
and tying in of the shot as well as the detonation of the blast. (United 
Mine Workers) 

Response: Subsection (5) requires the certified blaster to train those 
who work with explosives. MSHA requirements also apply. These provisions 
are adequate to ensure safety. To require the certified blaster to be 
present during the placing of booster, delays, wiring, and tying in of the 
shot is not necessary. 

(7) Comment: Subsection (5) should be amended to require persons 
who assist~ use, transportation and storage of explosives to receive 
direct supervision and on-the-job training for one to three years. (National 
Park Service) 

Response: The present rule requires that the certified blaster direct 
and tra1n those persons. A certified blaster familiar with the personnel 
and blasting operation is better situated to determine the amount of train­
ing and supervision needed. The proposed amendment has not been made. 

RULE II CERTIFICATION OF BLASTERS 

(1) Comment: Certification of blasting should be incorporated with 
the mine foreman's certificate. (United Mine ~Jorkers) 

Response: Rule Il(Z)(c)(i) provides that the Department can accept a 
surface coal mine foreman certification if it determines that the examina­
tion for that certification is equivalent to the Department's blaster certi­
fication test. An amendment to the rules is not necessary. 

(2) Comment: In paragraph (4)(c) the words "are those" should follow 
"the recertif1cation examination." (Westmoreland) 

~s~onse: This typographical error and another in Rule IV(3) have been 
correcte . 

(3) Comment: Paragraph (4)(b) should be changed to require that for 
recertification the blaster should have completed 40 instead of 24 hours of 
refresher training, and this training should include eight hours of field 
performance training. (National Park Service) 

Response: The Department is of the opinion that the field performance 
training-rs-not necessary. To obtain the initial certification, the appli-
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cant must have had two years of experience. To qualify for recertification, 
he must have conducted blasting operations within the previous 12 months. 
Also, eight hours/year of training is adequate to keep the blaster current 
on new developments in this field. The recommended amendment has not been 
adopted. 

RULE III BLASTER TRAINING COURSES 

(1) Comment: Subsection (1) requires an applicant for certification 
to provide a statement by a qualified blasting instructor that the applicant 
has completed a training course. The qualifications of the instructor 
should be set forth in the rule. (Office of Surface Mining) 

Response: The requirement that the course be taught by a qualified 
blasting instructor has been eliminated on the assumption that applicants 
will choose competent instructors to enable them to pass the certification 
examination. The requirements that the course incorporate the Department's 
manual and that an applicant pass the test insure the competence of certi­
fied blasters. 

(2) Comment: Paragraph (2)(b) should specify a required number of 
hours of i~training. (Office of Surface Mining) 

Response: The Department has determined that 24 hours of training 
would be adequate and has amended the rule accordingly. 

(3) Comment: Paragraph (2)(j) does not include the requirement, con­
tained in ~R. B50.13(b)(lO)(i)-(iii), that course include availability, 
coverage, and use of in-blast design. (Office of Surface Mining) 

Response: Thirty C.F.R. 850.13(b)(l0) requires a state program to 
contain this requirement. The proposed language has been added. 

RULE IV SUSPENSION OR REVOCATION OF BLASTER CERTIFICATION 

No comments were received. 

4. The authority of the department to adopt the proposed rules is 
based on 82-4-231(3), 205(7), and 231(3)(a), MCA, and the rules implement 
section 82-4-231(2)(e), MCA. 

Department of State Lands 

Certified to the Secretary of State this~ day of~~, 1984. 

17-9/13/84 Montana Administrative Register 



-1378-

VC'LUME NO. 40 OPINION NO. 63 

EMPLOYMENT SECURITY - Unemployment benefits, dis­
yualification for receipt of termination or separation 
allowance; 
MONTANA CODE ANNOTATED - Sections 39-51-2306 (1) (a), 
39-51-2306 (1) (b). 

HELD: Under section 39-51-2306 (1) (a), MCA, an 
individual who receives a severance allowance 
upon separation from employment is 
aisqualified for unemployment benefits for the 
entire periud of time that the allowance was 
intended to cover. 

27 August 1984 

David L. Hunter, Commissioner 
Department of Labor and Industry 
Lockey and Roberts 
Helena MT 59620 

Dear Mr. Hunter: 

You have reyuested my opinion on the following question: 

Under section 39-51-2306 (1) (a), MCA, is an 
indiv~dual who receives a severance allowance 
upon separation from employment disqu<1lified 
for unemployment benefits only for the week in 
which the allowance was actually received, or 
is the individual disqualified for the entire 
period of time that the allowance wa,; intended 
to cover? 

Section 39-51-2306(1), MCA, provides in pertinent part: 

Effective April 1, 
be disqualified for 
respect to which 
received payment in 

1977, an individual shall 
benefits for any week with 
he is receiving or has 
the form of: 

(a) wages in lieu of notice or separation or 
termination allowance; 
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Your inquiry may b~ lllustrated by th~ following 
example. An employee rec<:ives $2~0 a wetek in wages. 
Upon being laid of£, the employee becomes eligible to 
r~ceive $1,000 a mon~h severance paj for the first two 
months that he is unemployed. The individual receives 
th" allowanc~ in two monthly chodcks of $1,000 each, and 
each check is received on the first of the month. Your 
question is wh.:ther receipt of a monthly check 
disqualifies the unemployed worker only for the week in 
which the check was actually re<.:eived, or whether each 
check is to be viewed as approximately four weeks' worth 
of severance pay, disqualifying the individual for the 
entire four-week period following receipt of the check. 

The Montana Supreme Court has not construed the 
particula~ su~division of the statute which gives rise 
to your lnqulry. However, the Court considered an 
analogous situation in Keller v. Reeder, 149 Mont. 322, 
425 P.2d 830 (1967). I'i1that case, an 8mployee was 
injured in an industrial accident and was awarded a lump 
sum disability payment of $5,600 uridBr the workers' 
compensation law. Although paid in one lump sum, the 
award represented disability payment for 175 weeks at 
the rate of $32 per week. The injured worker filed for 
un .. mployment benefits during the 175-week period, but 
was turned down by the Unemploymen>: Compensation 
Commis~ion, which notified the worker that he was 
disqualified for the entire 175-week period that the 
disability award covered. The worker's appeal 
ev~ntually reached th~ Montana Supreme Court, ana the 
Court examined the statutory languaqe that is presently 
contained in section 39-51-2306 (1) (b), MCA. That 
section provides that an individual is "disqualified for 
benefits for any week with cespect to which he is 
rec;,iving or has received payment in the form 
of •.• compensation for disability under th;, workers' 
compensation law." The Court agreed with the 
Commission's determination that the work~r was 
disqualified for the entire 17 5-week period, 
notwithstanding ~he fact that the award was r~ceived ill 
one lump sum: 

Relldering to the statute just common sens" and 
ordinary meaning, we point out not only the 
Commission but likewise the courts are limit8C 
by the statute. It is moHt appaient thao th~ 
Commission could not legally allow th.o claim 
under the f<2icts in this cduse, and neither 
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could th~ co~rts have sustained aa award, had 
it been mude "" a rrcutter of law. 

Keller, 149 Mont. at 324, 425 P.2d at 831. In Keller, 
th<o terms of the lump sum settlement designatecr-ti1e 
award as payment at a fixed weekly rate over a specified 
~eriod of time--$32 per week for 175 weeks. I conclude 
that a severance allowance that can similarly be 
considered as payment coveriag a specific period of time 
following receipt of the allowance would also disqualify 
an individual for unemployment benefits for the entire 
period the severance allowance is intended to cover. 

A bas1c rule of statutory construction 18 that language 
used in statutes must be reasonably and logically 
inLerpreted, givi11g words their usual and logical 
meaning. Matter of McCabe, 168 Mont. 334, 339, 544 P.2d 
825, 828 ----n97sl:" -----seC:tion 39-51-2306(1) (a), MCA, 
mandates that "an individual shall be disqualified 
for .•• ~ week with respect to which he is receiving 2£ 
has received ... [severance payments]." An individual 
who, for exi:mple, receives a $1,GOO s"verance payment 
check on the first of the month, intended as a severance 
allowance for that e11tire month, must be disqualified 
for every ~eek in the ~onLh with respect to which the 
sev8ranct: payment was rect:ived and :~~J.":t:nded to cover. 
Tho~e court~ 1n other jurisdictions that have considered 
this 1ssue have arrived at the same conclusion. See, 
~~·· West Jordan v. De~. ~f Emhluyment Securit~,~6 
P:2d 4-rr-(utallT982); ornbroug v. Gage, 350 .N.2d 
306 (Ark. 1961) 1 Globe-Democrat Publidh1ng v. Industr1al 
Conunission, 301 S.l'1.2d 846 (l'lo. Ct. App. 1957). 

THEREFORE, IT IS HY OPINION: 

Under sectior, 39-51-·2306 (1) (C~), MCA, an ir,dividual 
who receives a severance allowance upon separation 
from .,mployment is disqualified for unemployment 
benef1ts for +:h-= <=•1t1~"' period of tine thac the 
allowance w~.s.s intended to cover. 

z;;z;oon, ~.->H><EGmLY~ 
Attorney Ge:::l~~ 
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VOLUME NO. 40 OPINION NO. 64 

CITIES AND TO~iNS - Spc·ci~l improv.,rr,·cnt: dist>:icts--col­
le~tion of assessments, when; 
SPECIAL Il".PROVEHENT DISTRICTS - Collec<:ion of assess­
ments, when; 
TAXATION - Special improvemetrt districts--collection of 
assessments, when; 
MONTANA CODE ANNOTATED - Sect:ions 7-12-4188, 15-16-103. 

nE:.D: The City of Belgrade is required to make 
semiannual col~.ections of special improvement 
district a:o~essrr,ents only whea both of the 
following conditions are met: ( 1) The SID 
bond specifies annual interest payments, and 
(2) the bond was issued after July 1, 1981. 

28 1\ugust 1984 

William A. Schreiber 
City Attorney 
5 North Broadway 
BelgruLe MT 59714 

Dear Mr. Schreiber: 

You have asked my opinion on a question I have phrased 
as follows: 

Pursuant to section 15-16-103, MCA, is the 
City of Belgrade, which collects its own 
special improvement assessment~, required to 
make semiannual collect:ions instead oi annual 
collections? 

The statutes that answer your question 
separate titles and must be reconciled. 
this, we must apply several basic 
statutory construction. 

come from two 
In order to do 
principles of 

[L]egislative intent must first be determined 
from the plain meaning of the words used; and 
if the language is plain, unambiguous, direct 
and certain, the statute speaks for itself. 
All provisions of a statute shGill be given 
effect, if possible. [Citation omitted.] 
This Court presumes that the legislature would 
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not pass 
harmonize 
subject, 
omitted.] 

meaningless legislation; 
statutes relating to 

giving effect to each. 

and must 
the same 
[Citation 

Crist v. Segna, 622 P.2d 1028, 1029, 38 St. Rptr. 150 
( 1981) . 

When specific statutory language conflicts or 
is inconsistent with general statutory 
language, the specific statutory language will 
prevail to the extent of any repugnancy. 
[Citation omitted.] 

Ingram-Clevenger, Inc., v. ~ and Clark County, 636 
P.2d 1372, 1374, 38 St. Rptr. 1696 (1981). 

The two statutes that deal directly with the collection 
of assessments for special improvement districts are 
sections 7-12-4188 and 15-16-103, MCA. The former 
statute requires that SID assessment& be paid annually, 
with a provision for a deferral of half the payment for 
six mc,mths at the option of the municipal governing 
body. The latter statute requires that SID assessments 
be paid in two installments in cases where a specific 
type of SID bond has been issued. That bond must: 
(1) specify annual interest payments, and (2) have been 
issued after July 1, 1981. Both of these conditions 
must be met. Harmonizing these two statutes, I conclude 
that semiannual payments of SID assessments are only 
required when the SID bond involved meets the two 
requirements of section 15-16-103, MCA. Your question 
implies that if a city collects its own SID assessments 
it may be distinguished from other cities on the issue 
of annual versus semiannual payments. I do not agree. 

THEREFORE, IT IS MY OPINION: 

The City of Belgrade is required to make 
collections of special improvement 
assessments only when both of the 
conditions are met: (1) The SID bond 
annual interest payments, and (2) the 
issued after July 1, 1981. 

semiannual 
district 

following 
specifies 
bond was 
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VOLUME NO. 40 OPINION NO. 65 

FEES - Recoupment of license fees; 
GAMBLING - Authority of municipality to adopt ordinance 
regulating gambling activity; 
GAMBLI~G - Recoupment of license fees; 
LICENSE FEES - Recoupment of; 
ORDINANCES - Authority of municipality to adopt 
ordinance regulating gambling activity; 
ORDINANCES - Recoupment of license fees; 
MONTANA CODE ANNOTATED- Sections 7-1-112(5), 
23-5-101 (1)' 23-5-104 (1)' 23-5-105, 23-5-108, 23-5-109, 
23-5-142, 23-5-301 to 23-5-332. 

HELD: Municipalities are not required to refund any 
portion of prepaid, annual license fees 
tendered in connection with the use or 
possession of electronic poker game machines 
for the period following issuance of the 
Montana Supreme Court's decision in Gallatin 
County v. D&R Music ! Vending. 

30 August 1984 

Thomas P. Meissner 
City Attorney 
305 Watson 
Lewistown MT 59457 

Dear Mr. Meissner: 

You have requested my opinion concerning the following 
question: 

In view of the recent Montana Supreme Court 
decl.sion in Gallatin County v. D&R ~ and 
Vendin~, does section 23-5-321(2), MCA, which 
specif1es that annual license fees "shall be 
prorated," require the municipal licensing 
authority to pay back or refund that portion 
of the license fee for the period after which 
video poker machines are barred from use? 

Your letter states that the City of Lewistown has 
enacted an ordinance pursuant to authority granted under 

17-9/13/84 Montana Administrative Register 



-1384-

section 23-5-321, ~!CA, of the Montana Card Games Act, 
that the ordinance imposes a license fee which is 
specified as nonrefundable and that the ordinance uses a 
calendar year, rather chan a July 1 to June 30 fiscal 
year, as the license period. Lic~nse fees were accepted 
under the ordinance for electronic poker game machines. 
In some instances the fees were paid for all or a 
portion of 1984 without any express reservation of 
recoupment rights should the Card Games Act, §§ 23-5-301 
to 332, MCA, be construed as not authorizing such games; 
in other instances licensees purported to reserve the 
right to seek a refund of prepaid fees for any period 
after t!1e games were declared unlawful. The license 
fees were paid in late 1983 or early 1984 before the 
issuance of Gallatin County v. D&R ~ ~ Vending, 41 
St. Rptr. 224, 676 P.2d 779 (Feb. 3, 1984). A response 
to your question requires analysis of D&R Music & 
Vending',; effect and common law principles- g~ing 
recoupment of tax or license fee payments. 

In D&R Music !. Veild:!:.E!..s!. the Supreme Court held that: 
(1) Electronic poker games do not constitute "poke:r" as 
that term is used J.n the Card Games Act.; (2) electronic 
poker machines are slot machines as defined in section 
23-5-101(1), HCA; and (3) the Card Games Act does not 
~uthorize the playing of poker in wnJ.cn the house 
competes against a single player. The effect of D&R 
Music !. Vending was to render the use or possession-a! 
electronic poker machines unlawful and subject to 
criminal sanctions. See §§ 23-5-104(1), 23-5-105, 
23-5-108, 23-5-109, 11CA.--Because the electronic poker 
games are a prohibited fLrm of gambling, local 
governments nave no authority to sanction the use or 
possession ot the machines by ordinance. §§ 7-1-112(5), 
23-5-142, MCA. $<-)ction 23-5-321, MCA, which permits 
counties and municipalities to adopt ordinances 
regulating games allowed under th" Card Games Act, is 
thus i~appll.cable to a determination of whether a 
recoupment rignt exJ.sts here. Moreover, even if section 
23-5-321, MCA, were ap~licable, it does not requJ.re 
refund uf lJ.cense fee payments under the circumstances 
h<Ore. 

There are nr1 Montana statutes dealing with the 
recoupment l'f license fee payments to municipalities. 
Ccnaequently, any re(.;OUpment r3cghts must bt: derived from 
common lav. The 9"'''"'r«:.ly accepted common iaw rule was 
recently rt:stated in City of Rochester v. Chiarella, 58 
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N.Y.2d 316, 323, 461 N.Y.S.2d 244, 246-47, 448 N.E.2d 
98, 100, ~denied, 104 S. Ct. 102 (1983}: 

Generally, the voluntary ~ayment of a tax or 
fee may not be recovered, . • • When a pa:•ment 
is made under a mistake of law, with acLual or 
construct~ve knowledge of the facts, ... it is 
incumbent upon the taxpayer tG demonstrate 
that payment wao> n.ade involuntarily .•.• 
Payment of a tax under appropriate protest 
will ordinarily sufiice to indicate the 
involuntary nature of the payment... . The 
failure to register a formal protest, however, 
will be excused in cases in which the payment 
is made under duress or coercion. The duress 
necessary to indicate involuntariness is 
present in circumstances .rhere payment of a 
tax is necessary to avoid thrt>atened 
interference with present liberty o! person or 
immediate possess1on of property ...• 

See, ~· Manufacturer's Casualty Insurance v. Kansas 
City, 330 S.W.2d 263, 265-66 (Mo. Ct. App. 1959}; 
Universal Film Exchanges v. Board of Finance and 
Revenue, 409 Pa, 180, 185 A.2d 54~4-45 (1962}, ce~ 
denied, 372 U.S. 958 (1963}; Iaberian v. Villag., of 
Gurnee, 72 Ill. D«C. 78, 116 Ill. App. 3ci 146, 452 
:-l.E.2d 10, 14 (1983); Coca Cola Company v. ~· 293 
N.C. 565, 238 S.E.2d 780, 782 (1977); Occidental L~fe of 
California v. State, 92 N.M. 433, 589 P.2d 673 (1979)i" 
Apostol v. AnneArundel County, 288 Md. 667, 421 A. 2d 
582, 585 (1980); ~ generally Annots., 64 A.L.R. 8 
(1930), 84 A.L. R. 294 (1933), 80 A.L.R. 2d 1040 (1961). 

Montana appears to follow th" general rule. North Butte 
11ining v. Silv<er ~ County, 118 Mont. 618--;--6'20;-169 
P.2a 339, 340 (1946) ('" [i]n the absence of a statute 
giving a right of recovery for taxes paid under mistake 
of law, the fact that the tax was paid under a mistake 
of law with knowledge of the facts is not itself a 
·;Jrouno for allowing the maintenance of an action to 
recover it back'"); First National Bank v. Sanders 
County, 85 Nont. 450, ~ 2~247 ,~ (1929) (tax 
payment voluntarily made under an illegal statute may 
not b" recovered); F~rst National Bank v. Beaverhead 
County, 88 Mont. 577~ P. 956 (1930). Importantly, 
an action to recover tax or license fee payments is 
equitable, and a "defendant may rely upon any defense 
which shows that in equity and good conscience the 
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plaintif£ is not entitled to recover in whole or in 
>'art .•.. " Heileman Brewing Co. v. City of LaCrosse, 105 
WJ.s. 2d 152, 312 N.W.2d 875,880 (Ct. App:" 1980). 

The present question is, therefore, whether any of the 
license payments were made involuntarily. While 
admittedly the payn,ents were required as· a condition for 
poss~ssing or using the electronic poker machines, 
li~ensees were under no compulsion to install the 
machin~:s. . As the court in Universal ~ Exchanges v. 
Board of FJ.nar.ce and Reve~, 185 A.2d at 548, observed: 

Few taxes or license fe~:s would ever be 
coll~cted if sanctions or penalties were not 
provided or imposed for nonpayment, and 
consequently most taxing and licensing acts 
have sanctions or penalties to enforce 
payments. To hold that such provisions amount 
in law to duress and compulsion would be to 
hold that all taxe'" and lic~:nse fees in all 
such cases were paid under duress arid 
compulsion.... [Emphasis in original.] 

The res~:rvation of recoupment rights made by some 
licensees did not render the payments involuntary. 
First, the payments were in fact voluntary. Unlike 
protests which have caused tax or license payments to be 
viewed as involuntary in some cases, no challenge to the 
city's authority to assess the fee was made. See 
Restatement of Restitution § 75j (1937) ("[p]rotest 
means a statement by the taxpayer to the collecting 
officer that he makes payment unwillingly because he 
believes the tax is invalid"). The filing of a protest 
with a payment of taxes otherwise voluntarily made does 
not. deprive the payment. of its voluntary character. 
Southern Service Company v. ~ Angeles County, 15 Cal. 
2d 1, 97 P.2d 963, 968 (1940). Second, all payments 
were made with actual or constructive knowledge under 
the applicable ordinance that rt>funds were not 
available. A municipality may, absent statutory 
regulation to the contrary, require full, annual payment 
of a license fee without regard to whether the licensee 
L1t~nds, or is able, to use the benefits of the license 
for the entir~ year. Third, equitable considerations 
dictate that, when a licensee knew or should have known 
that the applicability of the Card Games Act to 
electronic poker games was disputed and pending before 
the Montana Supreme Court, recoupment should not be 
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permitted. If concerned over the possibilLty uf paying 
fees for a period in excess of that duriug which the 
mact.ines might be utilized, a p.:uct .. nt lJ.<.:eLsee could 
have refrained from use or possession of the machines 
until their legality was conclusively est~blished. 

THEREFORE, IT IS MY OPINION: 

Municipalities are not requir.,d LO refund any 
portion of prepaid, acnual license fees tendered in 
connection with the use or possession of electronic 
poker game machines for the period following 
issuance of the Montana Supreme Court's decision in 
Gallatin County v. D&R ~! Vending. 
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IIOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

~he Administrative Code Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the Secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the 

procedural requirements of the Montana Administrative 

Procedure Act. The Committee has the authority to make 

recommendations to an agency regarding the adoption, 

amendment or repeal of a rule or to request that the agency 

prepare a statement of the estimated economic impact of a 

proposal. In addition, the Committee may poll the members 

of the Legislature to determine if a proposed rule is 

consistent with the intent of the Legislature or, during a 

legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a 

rule. 

The Committee welcomes comments from the public and 

invites members of the public to appear before it or to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

The address is Room 138, Montana State Capitol, Helena, 

Montana 59620. 
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HOW TO USE THE ADMINIS~RATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
lOoseleaf compilation by-department of all 
rules of st!ite departments and attached 
ooards presently in effect, except rules 
adopted up to three months previously, 

Montana Administrative Register (MAR) is a 
soft back, l.iound publication, issued twice­
monthly, containing notices of rules proposed 
by agencies, notices of rules adopted by 
agencies, and interpretations of statute and 
rules by the attorney general (Attorney 
General's Opinions) and agencies (Declaratory 
Rulings) issued since publication of the 
preceding register. 

Use of the Administrative Rules of Montana (ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index, volume 16. 
Update the rule by checking the 
accumulative table and the table of 
contents in the last Montana 
Administrative Register issued. 

2. l}o to cross reference table at end of 
each t it 1 e which 1 is t s M C A sect i on 
numbers and corresponding ARM rule 
numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 
1984. This table includes those rules adopted during the 
period July 1, 1984 through September 30, 1984, and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1984, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at whir.h .the action is 
published in the 1984 Montana Administrative Registers. 

ADMINISTRATION, Department of, Title 2 

I State Plan of Operation for Distribution of Federal 
surplus Property, p. 746, 956 

I-IV and other rules - Moving and Relocation Expenses, 
p. 735, 957 . 

I-VII Discipline Handling Policy, p. 740, 958 
I-XIX Veteran's and Handicapped Person's Employment 

Preference, p. 93, 425 
I-XXII Purchasing Rules, p. 1564, 1918 
2.21.6402 and other rules - Minimum Standards for Performance 

Appraisal, p. 905, 1087 
2.23.101 and other rules- Operation of a Merit System, p. 

858, 1128 
2.31.101 ANSI Standards for Aerial Passenger Tramways, p. 

350, 409, 811 
2.32.101 Uniform Building Code- Doors- Health Care 

Facilities, p. 622, 744, 1024 
2.32.210 Review of School Plans in Areas Where There is a 

Local Government Code Enforcement Program, p. 624, 
1024 

2.32.401 National Electrical Code - Minimum Standards and 
Requirements for Electrical Installations, p. 626, 
1024 

2.32.501 Standard £or Recreational Vehicles - Construction, 
p. 628, 1025 
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AGRICULTURE, Dep!lrtment of,_Title i 

4.3.204 

Restricting the Sale and Use of Endrin, p. 468, 812 
Montana Agricultural Loan Authority Rules - Sale of 
Tax-exempt Bonds to Provide Agricultural Loans to 
Beginning Farmers/Ranchers, p. 1683, 363 
Loan Limits Through Junior Agriculture Loans, p. 
1082 

STATE AUDITOR, Title 6 

Exe~ption from the Registration Provisions of the 
Securities Act of Montana - The Montana Venture 
Capital Exemption, p. 352, 588 

COMMERCE, Department of, Title 8 

I 

(Board of 
I-XL 

(Board of 
8.6.410 
8.6.413 
(Board of 
I-Il 

8.10.405 

(Board of 
8.12.601 

(Board of 
8.14.814 

(Board of 
I-XIX 

8.16.602 

(Board of 
8.22.303 

8.22.502 

8.22.612 
8.22.801 

17-.9/13/84 

Incorporation By Reference of Rules for the 
Implementation of the Montana Environmental Policy 
Act, p. 859, 1026 

Athletics) 
Professional or Semiprofessional Wrestling or 
Boxing Matches or Exhibitions Which Involve a Prize 
or Purse, p. 108, 437 

Architects) 
Renewals, p. 355 
Fee Schedule, p. 283, 499 

Barbers) 
Public Participation - Qualifications for 
Examination for out-of-State Applicants, p. 475 
and other rules - Fee Schedule - Qualifications -
Teaching Staff - Curriculum - Course Completion 
Procedures, p. 471, 813 

Chiropractors) 
and other rules - Applications, Educational 
Requirements - Renewals - Continuing Education 
Requirements, p. 285, 499 

Cosmetologists) 
and other rules - General, Initial, Renewal and 
Late Fees - Fee Schedule p. 548, 861, 1180 

Dentistry) 
Standards for Dentists Administering Anesthesia, p. 
1768, 1861, 912, 1083 
Allowable Funct~ons £or Dental Auxiliaries, p. 
1693, 552, 921 

Horse Racing) 
and other rules - Petition Proceedings - Filming of 
Pari-mutuel Events and Financial Obligations of 
Pari-Mutuel Licensees - Fines Levied by Stewards -
Unclaimed Tickets, p. 1775, 320 
Licenses Issued for Conducting Pari-Mutuel Wagering 
on Horse Race Meetings, p. 287, 813 
Veterinarian: Of.ficial or Track, p. 287 
General Requirements Concerning Preference, p. 290, 
499 

Montana Administrative Register 



(Board of 
8.30.402 

(Board of 
I 
8.36.407 
(Pharmacy) 
8.40.405 

(Plumbers) 
8.44.403 

-1392-

Morticians) 
and other rules - Applications - Fee Schedule, p. 
477, 815 

Optometrists) 
Disciplinary Actions, p. 2, 369 
Unprofessional Conduct - Violations, p. 1, 369 

and other rules - Explosive Chemicals - Additions, 
Deletions & Rescheduling of Dangerous Drugs, p. 
357, 589 

and other rules - Applications - Examinations -
Renewals - Duplicate and Lost Licenses - Fee 
Schedule, p. 748, 948, 1181 

(Professional Engineers and Land Surveyors) 
8.48.1105 Fee Schedule, p. 630, 922 
(Private Investigators and Patrolmen) 
I-XXVI Public Participation - Definitions - Employment -

Applications - Experience Requirements -
Examinations - Identification - Insurance -
Uniforms License Renewal - Code of Ethics -

8.50.101 
8.50.201 
8.50.401 

8.50.431 
(Board of 
8.54.401 

Complaint Procedures, p. 1863, 589 
Organization, p. 1862, 589 
Procedural Rules, p. 1863, 589 
and other rules- Rules Governing the Board of 
Private Security Patrolmen and Investigators, p. 
1863, 589 
Insurance Requirements, p. 1862, 815 

Public Accountants) 
and other rules - Definitions - Professional 
Conduct - Positive Enforcement - Examinations -
Licenses - Fees - Records, p. 632, 961 

(Board of Social Work Examiners) 
I-VI Board Organization - Procedural Rules - Definitions 

- Licensure Requirements - Application Procedure -
Fee Schedule, p. 131, 440 

(Milk Control Bureau) 
8.79.101 Transactions Involving the Purchase and Resale of 

Milk Within the State, Rule Definitions, p. 752, 
969 

8.79.301 
(Financial 
I 

License Assessments, p. 292, 501 
Bureau) 
Semi-Annual Assessment for State Banks, Trusts and 
Investment Companies, p. 1783, 134, 440 
Amount to Which Finance Charges are Applied by a 
Licensed Consumer Loan Company, p. 665, 922 

Milk Control) 
Pricing Rules, Class I Price Formula, p. 411, 969 

(Board of 
8.86.301 
(Montana 
!-IX 

Economic Development Board) 
General Provisions and Application Procedures -
Approval of Financial Institutions -
Confidentiality - False or Misleading Statements -
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I-XII 
8.97.301 
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Service Charge - Fee Schedule - Non-Discrimination, 
p. 1880, 370 
Montana In-State Investment Fund - Policy -
Eligibility Criteria - Preferences - Application 
Procedures - Fees - Loans - Commitment of Funds, p. 
1888, 379 
Municipal Finance Consolidation Act Program, p. 862 
and other rules - Definitions - Rates, Service 
Charges and Fee Schedules - Board In-State 
Investment Policy - Eligibility Criteria - Economic 
Development Linked Deposit Program - Loan 
Participation - Montana Economic Development Bond 
Program, p. 667, 869, 922, 1026 

(Health Facility Authority) 
8.120.206 Fees - Initial and Annual Planning Service, p. 418, 

696 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I State Special Education Complaint Procedures, p. 

479, 817 
Obligation of Debts Incurred for the Purchase of 
Property, p. 754, 972 

10.41.101 and other rules - Vocational Education - General 
Rules - Postsecondary Vocational Education -
Vocational Education in Seco.ndary Schools, p. 135, 
818 

(Board of 
I 
I 
10.55.101 

10.55.205 

10.55.302 

10.55.402 
10.5].106 
10.58.101 

10.62.101 

Public Education) 
Gifted and Talented Children, p. 756, 1182 
Educational Media Library, p. 1168 
and other rules - Accreditation Standards of the 
Board of Education, p. 5, 827 
and other rules- Supervisory and Administrative 
Time - Policy Governing Pupil Instruction-Related 
Days Approved for Foundation Program Calculations, 
p. 1163 
Certificates - First Aid Training for Personnel 
Coaching Athletics, p. 871, 1161 
Minimum Units Required for Graduation, p. 758 
Life Certificates, p, 1166 
and other rules - Standards for State Approval of 
Teacher Education Programs Leading to Interstate 
Reciprocity of Teacher Certification, p. 176, 831 
and other rules - Certification of Fire Services 
Training Schools, p. 760 

(Montana 
I 

Arts Council and Montana Historical Society) 
Cultural ana Aesthetic Project Grant Evaluation, p. 
553 

(Montana Historical Society) 
10.121.801 and other rules -Criteria for Grants Evaluations, 

p. 680 
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FISH, WILDLIFE AND PARKS, Department of, Title 12 

I 
I 
12.3.104 

12.3.202 
12.5.401 

12.6.201 
12.6.801 
12.6.901 

Disabled Persons, p. 236, 441 
Acceptable License Agent security, p. 237, 441 
Establishment of Landowner Priority in Issuance of 
Antelope or Deer Hunting Licenses, p. 1021 
Classes of License Agents, p. 236, 441 
Oil and Gas Leasing Policy for Department­
Controlled Lands, p. 1594, 762, 1084 
and other rules - Field Trial Regulations, p. 1023 
Boating Closures, p. 1597, 502 
Water Safety Regulations, p. 1597, 502 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-VII 

16.8.1102 
16.10.305 

16.14.801 

16.16.101 

16.32.301 

16.32.302 

16.32.373 

16.38.301 

Certificate of Need - Psychiatric Hospital 
Services, p. 1895 
Standards for Intermediate Developmental Disability 
Care Facilities - Adult Day Care Centers, General 
Services/Administration and Food Service 
Requirements - Personal Care Homes, Residency 
Application Procedures, Screeninq Requirements and 
Appeal Procedures, p. 556 
Air Quality Permit Requirements, p. 239, 503 
Sale of Milk and Milk Products in Food Processing 
Establishments, p. 1701, 26 . 
and other rules - Cleaning of Cesspools, Septic 
Tanks and Privies, p. 241, 504 
and other rules - Sanitation in Subdivisions, p. 
765, 1027, 1104 
and other rules - Health Care Facilities - Adult 
Day care Centers - Personal Care Facilities, p.556, 
973 
and other rules - Chemical Dependency Treatment 
Centers - Minimum Construction Standards -
Licensing and Certification, p. 558, 918, 929, 973, 
1090 
Standards for Licensure of Hospice Programs, p. 
570, 879 
and other rules- Fees Charged by the Department's 
Chemical Laboratory for the Performance of 
Laboratory Analyses, p. 873, 1092 

HIGHWAYS, Department of, Title 18 

18.8.502 and other rules - Trip Permits - Insurance 
Requirements - Regulations Covering Movement of 
Oversize Homes and Bu!ldings, p. 11, 389 

18.8.516 Haystack Movers - Commercial Self-Propelled, p. 11, 
389 

18.8.1001 Mobile Home - OVersize Permits, p. 11, 389 
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INSTITUTIONS, Department of, Title 20 

20.3.415 Definitions - Certification System for Chemical 
Dependency Personnel, p. 681, 930 

20.7.102 Emergency Rule -Prisoner Application Procedure, 
General Statute Requirements, p. 1084, 1899, 390 

20.11.108 and other rules- Reimbursement Policies, p. 790 

JUSTICE, Department of, Title 23 

I 
I-III 

(Board of 
23.14.401 

23.14.412 

Instructor Certification Requirements, p. 582 
Child Safety Restraint System Standards and 
Exemptions, p. 571, 1040 

Crime Control) 
and other rules - Peace Officer Standards and 
Training, Employment and Requirements, p. 573, 880 
and other rules - Qualifications for Certification 
of Academy and Training Courses - Certification 
Requirements for Trainee Attendance and · 
Performance, p. 576, 881 

LABOR AND INDUSTRY, Department of, Title 24 

(Human 
I-VII 
(Board 
I-II 

Rights Commission) 
Maternity Leave, p. 482, 949 

of Personnel Appeals) 
Disqualification of Hearing Examiners - Dismissal 
of Complaint, p. 1708, 599 

24.26.102 and other rules- Freedom from Interference, 
Restraint, Coercion, Retaliation - Employer Counter 
Petition - Petition for Decertification - Complaint 
- Answer - Exceptions - Petitions, p. 1708, 599 

(Workers' Compensation Division) 
I-VIII Employer's Insurance Requirements- Independent 

Contractor Exemption Procedures, p. 486, 983 
24.29.3201 Corporate Officers - Election Not to be Bound, p. 

488, 983 

STATE LANDS, Department of, Title 26 

I-II 

I-IV 

Assessment and Waiver of Civil Penalties, p. 1905, 
442 
Certification of Coal or Uranium Mine Blasters, p. 
1901, 420 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

(Board of 
I 

I-XXXIII 
36.12.102 
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Oil and Gas Conservation) 
Emergency Rule - Workable Ignitor Systems on Wells 
Producing Hydrogen Sulfide Gas, p. 324, 932 
Burning of Waste Gas and Ignitor Systems on Wells 
Producing Hydrogen Sulfide Gas, p. 877, 1042 
Procedural Rules, p. 1620, 697 
and other rules - Forms - Application and Special 
Fees, p. 494, 882 
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36.22.307 and other rules- Forms- Submittal Date of 
Reports, p. 683, 931 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I-VII 

38.3.201 

Charges Related to Utility Line Moves Associated 
with Movement of Structures, p. 360, 1131, 1185 
and other rules - Motor Carrier, Railroad and 
Utility Fees, p. 950, 1129 

REVENUE, Department of, Title 42 

Deduction of Windfall Profits Tax From Net 
Proceeds, p. 1326, 242, 243, 505 
Deduction from Corporation License Tax for Sale of 
Land to Beginning Farmers, p. 1796, 392 

I Deduction from Individual Income Tax for Sale of 
Land to Beginning Farmers, p. 1798, 391 

42.12.129 Determination of Proximity to a Place of Worship or 
School, p. 1653, 1914, 325 

42.12.203 Inter-Quota Area Transfers of All-Beverage 
Licenses, p. 1650, 1915, 326 

42.12.321 and other rule - Special Permits, p. 1657, 1913, 
325 

SECRETARY OF STATE, Title 44 

I-VI 
1.2.217 

Absentee Ballot Envelopes, p. 1660, 1802, 18, 394 
Rule History Notes, p. 586, 883 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-IV Participation of Rural Hospitals in the Medicaid 
Program as Swing-Bed Facilities, p. 798, 996 

46.5.116 Protective services, Information System Operator, 
p. 1525, 1838, 1108 

46.5.501 and other rules - Procedure for Obtaining 
Substitute Care Services - Eligibility Requirements 
- Services Provided - Foster Care Maintenance 
Payments, p. 1110 

46.5.612 and other rules- Licensing of.Child Care Agencies, 
p. 1804, 327 

46.6.102 and other rules - Rehabilitative and Visual 
Services, p. 296, 511 

46.6.2510 and other rules - Blind Vendors Program -
Certification - Transfer and Termination - Vendor 
Responsibilities - Set Aside Funds - Contracts with 
Vending Companies - Vendor Rights and 
Responsibilities, p. 691, 991 

46.10.308 and oth~r rules - Eliqibilitv Requirements Regarding 
AFDC Program, p. 1170 

46.11.101 Food Stamp Program, p. 1713, 294, 1085 
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46.11.111 and other rules - Food Stamps, Determining 
Eligibility For the Food Stamp Program - Reporting 
Requirements - Determining Benefits - Certification 
Periods, p. 687, 993 

46.12.3803 Medically Needy Income Standards, p. 1916, 1933, 
328, 998 

46.13.106 and other rules - Low Income Energy Assistance 
Program - Benefit Award Matrices - Income 
Standards, p. 1113 

46.25.712 and other rules- State General and Medical Relief 
Assistance, p. 1810, 802 
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