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publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public¢ hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PLUMBERS

NOTICE OF PUBLIC HEARING

ON THE PROPOSED AMENDMENTS
OF ARM 8.44.403 APPLICATIONS,
8.44.404 EXAMINATIONS, 8.44.
405 RENEWALS, 8.44.406
DUPLICATE AND LOST LICENSES,
and PROPOSED ADOPTION OF A
NEW RULE SETTING OUT A FEE
SCHEDULE

In the matter of the proposed
amendments of 8.44.403 con-
cerning applications, 8.44.

404 (1), (1)(a). (8) concerning
examinations, 8.44,405 (2),(3)
concerning renewals, 8.44.406
concerning duplicate and lost
licenses, and proposed adoption
of a new rule setting out a fee
schedule

TO: All Interested Persons.

The notice of proposed amendments and adoption published
in the Montana Administrative Register on May 17, 1984, issue
number 9, is amended as follows because the required number of
persons designated therein have requested a public hearing:

1. On July 19, 1984, at 9:00 a.m., a public hearing will
be held in downstairs conference room, of the Department of
Commerce, 1424 9th Avenue, Helena, Montana to consider the
amendments and adoption of the above-stated rules.

2. The amendments and adoption are the same as proposed
in the original notice.

3. The rules are proposed for amendments and adeption
for the reasons as stated in the original notice.

4, Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Board of Plumbers, 1424 9th Avenue, Helena, Montana 59620-
0407, no later than July 26, 1984.

5. The board or its designee will preside over and
conduct the hearing.

6. The authority of the board to make the proposed rule
amendments and adoption is based on sections 37-69-202, 37-1=-
134, MCA, and the rule implements 37-1-134, 37-69=-202, 303,
304, 305, 306, 307, MCA.

BOARD OF PLUMBERS
DON KRISTENSEN,

IRECTOR

Certified to the Secretary of State, June 18, 1984.
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING
of Rules governing maternity ) FOR ADOPTION OF RULES
leave under the Montana ) GOVERNING MATERNITY
Human Rights Act ) LEAVE

TO: All Interested Persons:

The notice of proposed agency action published in Montana Admin-
istrative Register on March 29, 1984, is amended as follows
because of a request for public hearing which was granted by the
Commission.

1. On July 25, 1984, at 7:00 p.m., a public hearing will
he held in room 136 of the Mitchell Building to consider the
adoption of proposed rules governing maternity leave.

2. The rules as proposed are published at pages 482-485 of
the 1984 Montana Administrative Register published on March 29,
1984 , Issue No. 6.

3. The Commission proposes the rulesz in order to establish
procedures and guidelines to govern the Commission's enforcement
of the maternity leave provisions of the Montana Human Rights
Act.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Anne L.
MacIntyre, Human Rights Division, Capitol Station, Helena, Monta-
na, 59620, no later than July 26, 1984.

5. Margery H. Brown has been designated to preside over and
conduct the hearing.

6. The authority of the Commission to make the proposed
rules is based on Section 49-2-204, MCA, and the rules implement
Sections 49-2-310 and 49-2-311, MCA,

HUMAN RIGHTS COMMISSION
MARGERY H. BROWN, CHAIR

?
s

o N 2 -~
By: Pl g{ sl -JJ/'L/%’LN
Anne L. MacIntyre /]

Administrator
Human Rights Division

Certified to the Secretary of State June 18, 1984.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED AMENDMENT
OF 38.3.202(1)(e), 38.3.203(3),
38.3.402(a), 38.3.502(3),
38.3.801(1), 38.3.805(1),
38.3.2014(2), 38.3.2101(1)

AND PROPOSED ADOPTION OF
NEW FEE RULES PERTAINING TO
MOTOR CARRIER, RAILROAD AND
UTILITY FEES

NO HEARING CONTEMPLATED

IN THE MATTER of Proposed
amendment. of rules regarding
Public Service Commission
fees, and proposed adoption
of new fee rules regarding
motor carrier, railroad and
utility fees.

TO: All Interested Persons

1. on July 30, 1984 the Montana Public Service Commis-
sion proposes to amend and adopt new rules pertaining to motor
carrier, railroad, and utility fees.

2. The rules proposed to be amended provide as follows:

38.3.201 INTRASTATE CARRIERS (1) (a), (b), (c), (4),
(e), (f) No change.

(g) payment of an annual end other f£feesy ineluding
vehicle registration fees of five dollars (§5) for which an
identification stamp will be issued which sha be attached to
an identification cab card furnished by the Commission, which
card, with affixed stamp, shall be carried in the vehicle at
all times (69-12-421, €9-12-423, MCA);

(h), (i), (3), (k), (1), (m) No change.

(n) additional fees (69-12-423, MCA).

AUTH: 69-12-201, MCA, IMP: 69-12-421 and 69-12-423, MCA

38.3.202 INTERSTATE AND FOREIGN CARRIERS (1) (a), (b),
(c)., (d) No change.

(e) payment of an annual £fee requirements vehicle
registration fee of_Tlve dollars ($5) for which an identifica-
tion stamp will be issued which shall be attached to an
Identification cab™ card, which card with affixed stamp, shall
be carried in the vehicle at all times (69-12-421, 69-127 T423,

(£), (g9) No change.

AUTH: 69-12-201, 69-12-401, 69-12-402, MCA, IMP: 69-12-421
and 69-12-423, MCA

38.3.203 REGISTRATION OF INTERSTATE AUTHORITIES (1) No
change.

(2) Such registration of certificate and vehicle shall be
accepted and permit granted upon payment of the appropriate
filing fee of twenty-five dollars ($25)., as prescribed by the
Interstate Commerce Commission rules under PL. 89-~170.

{3) No change.

AUTH: 69-~12-201, MCA, IMP: 69-12-103, MCA

38.3.502 APPLICATIONS FOR TEMPORARY OPERATING AUTHORITY

(1), (2), (3) No change.

(4) Fees applicable to permanent operating authority as
provided in ARM 38.3.402(1) are applicable to requests for

MAR Notice No., 38-2-74 12-6/28/84
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temporary operating authorit,; and are to be paid as provided in
ARM 38.,3.801(2).

(5) No change

AUTH: 69-12~201, MCA, [Mr:. 69-12-207, 69~12-423, MCa

38.3.801 FEES (1) Fees due the Commission, uwniess
etherwise previded for; are as contained in Title 38, Chapter 3
of the Administrative Rules of Montana 689=-i2-42% and 69-1R=4337
Mea. —

AUTH: 6Y-12~201, MCA, IMP: 69-12-421, 69-12-423, MCA

38.3.805 REPORTS AND UNIFORM SYSTEM OF ACCOUNTS

(1) Reports due this Commission from motor carriers
operating within the state of Montana are as required in
69-12-407,  MCA. Annual reports shall be gsubmitted to the
Commission accompanied ?x a filing fee of twenty-five dollars

$525). Annual reports forms are avallable upon reguest at the
Commission office, 2227 ii&th 2701 Prospect Avenue, Helena,
Montana 5986% 59620. Information relative to the uniform
system of accounts or any uniform reports may be had by con-
tacting the Commission office.

(2), (3) No change.

AUTH: 69-12-201, MCA, IMP: 69-12-407, 69-12-423, MCA

38.3.2014 LEASE OF CERTIFICATES OF AUTHORITY ~ GENERAL

(1) No change.

(2) All leases of certificates of public¢ convenience and
necessity or permits shall be in writing and accompanied by a
filing fee of fifty dollars ($50). The leasés shall be sub-
mitted To the Commission for approval and shall not have any
force or effect until approved by the Commission.

(3) No change.

AUTH: 69=-12-201, MCA, IMP: 69-12-326, 69-12-423, MCA

38.3.2101 SALE OR TRANSFER OF CERTIFICATE OF AUTHORITY

(1) As authorized by 69-12-325, MCA, Public Service Com-
mission certificates or permits may be sold or transferred.
Every application for the sale or transfer of a certificate of
public™ convenience and necessity must be agcompanied by an
application filing fee of one hundred dollars (5100}, and shall
be paid to the Commission as provided in ARM 38.3. 801(2)." The
application should be addressed to the Commission, must be
sworn to and contain the feollowing information:

(a), (b)Y, (c), (4), (e), (£), (g). (h), (1), (3), (Kk),
(2), (3) No change.

AUTH: 69-12-201, MCA, IMP: 69-12-325, 69-12-423, MCA

3. The new rules proposed to be adopted provide as
follows:

RULE I. RAILROAD APPLICATION AND PETITION FEES

(1) Every application or petition filed with the Commis-
sion by any railroad operating in the State of Montana shall be
accompanied by a filing fee as prescribed in Rule I(2). A
filing fee of one hundred fifty dollars ($150) shall accompany
applications or petitions that normally require a public hear-
ing be conducted. A filing fee of fifty dollars ($50) shall
accompany applications or petitions that normally do not
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require a public hearing be conducted.

(2) Applications or petitions which shall be accompanied
by a filing fee include, but are not limited to:

s (a) Reguest to abandon or discontinue a station agency;
150.

(b) Reguest to remove a station agent; $150.

(c) Reguest to remove or abhandon station agency facili-
ties including depot buildings and loading facilities; 8150.

(d) Reguest to remove or abandon railroad spur trackage
or side trackage; $50.

(e) Request to combine station agency service including
but not limited to, dualizations, trializations, consolida-
tions, centralizations or direct service agencies; $150.

AUTH: 69-14-111, MCA, IMP: 69-14-111, MCA

RULE 1II. ANNUAL KEFORTS AND FEES (1) Every railroad
owning, operating or having any line of railroad in the State
of Montana is required to file an annual report with the Com-
mission pursuant to 69-14-251, MCA. Each annual report shall
be accompanied by a filing fee of twenty-five dollars ($25).

AUTH: 69-14-111, MCA, IMP: 69-14-251, MCA

RULE III. RATE TARIFF FILING FEE (1) Every utility
which changes its tariff sheets for rates, tolls and charges,
pursuant to 69-3-302, MCA, shall file the tariff sheets with
the Commission accompanied by a filing fee of five dollars ($5)
per tariff page up to a maximum filing fee of $500 per tariff
filing.

(2) The tariff filing fee shall also apply to interim or
temporary tariff rate filings.

AUTH: 69-3=-103, MCA, IMP: 69-3-204, 69=-3-301, 69=-3-302,
69-3-304, MCA

RULE IV. ANNUAL REPORTS AND FEES (1) Every utility is
required to file an annual report with the Commission pursuant
to 69=3-203, MCA. Each annual report, except those for
municipally-owned utilities, shall be accompanied by a filing
fee of twenty-five dollars ($25).

{(2) Each municipally-owned utility, as defined in Title
69, Chapter 7, MCA, shall file an annual report with the Com~
mission accompanied by a filing fee, the amcount of which will
be determined as follows:

(a)  First class city; 525

(b) Second class city; $20

(c) Third class city; 515

(d) A town; § 10

AUTH: 69-3-103, MCA, IMP: 69-3-203, 69-3«204, MCA

4. RATIONALE: In September, 1982, the Office of the
Legislative Auditor concluded its sunset performance audit of
the Montana Public Service Commission and the Department of
Public Service Regulation. One of the findings of the audit
was that the Commission's fees for various forms and services
were not commensurate with processing costs. Specifically the
audit found that the Utility Division's fees for filing utility
annual reports, rate schedules and classifications for utili=-
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ties, and the Transportation Division's fees for certificates,
annual reports, tariff filings, time schedules and commodlty
classifications were not commensurate with related processing
costs.

During the 1983 leglslatlve session, the Legislature
passed Senate Bill No. 436 which provides that the Public
Service Commission has the authority to set and charge fees
commensurate with costs, except for those fees set by federal
statute, The Statement of Intent for SB 436 provides that the
Commission's fees should be set in an amount sufficient to
provide funds to administer the function for which the fee is
charged, but not so high as to generate revenue in excess of
expenses. The Legislature also provided that none of the fees
set by the Commission may exceed $500.

For motor carriers, the legislative change means that car-
riers will no longer be charged specific fees for the issuance
of operating certificates, or the filing of tariffs or time
schedules,

The Legislature also provided that utilities would not be
assessed a filing fee for their rate request applications.

38.3.201 - This rule is amended to include language to
clarify that annual fees for intrastate catrriers are the §5
vehicle reglstratlon fees collected by the Commission. The
inclusion of (n) is to include the same language as provided in
ARM 38.3.202(1)(f) for interstate carriers.

38.3.202(1)(e) = This rule is amended to include language,
as provided in ARM 38.3. 201(1)(g) for intrastate carriers, to
clarify that annual fees for interstate carriers are the $5
vehicle registration fees collected by the Commission.

38.3.203(3) - The rule is amended to indicate that the
1.C.C. filing fee is $25. sSince this filing fee is set at the
federal level, no amendment to the amount of the fee was made.

38.3.502(3) ~ Subsection (3) is amended to clarify that a
motor carrier applying for temporary operating authority must
pay an application fee, the amount of which 1s determined in
the same manner as the amount of a permanent application fee.
ARM 38.3.801(2) is cross-referenced as 1t provides for the
methods to remit the application fee to the Commission.

38.3.801 - Language is added to alert the reader that spe=-
cific fees are located throughout the Motor Carrier administra-
tive rules. With the Legislature's statutory amendments, Sec=
tions 69-12-421 and 69-12-423, MCA, no longer provide specific
statutory fee amounts; now fees are set by administrative rule.

38.3.805(1) - The rule was amended to provide that the $25
filing fee for annual reports must accompany the report. Pre-
viously Section 69-12-423, MCA, had provided that the annuai
report filing fee was $5. The Transportation Division also had
charged each carrier an additional $1 to cover the annual
report form; that form charge is now included in the $25 filing
fee. The rule provides the Commission's new office address.

38.3.2014 - Amendments clarify that any motor carrier
seeking to lease its certificate of public convenience and
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necessity must send the written lease agreement along with a
$50 filing fee to the Commission for review.

Previously the Commission did not require a filing fee for
proposed certificate leases.

38.3.2101 - Amendments clarify that any motor carrier
which wants to sell or transfer its certificate of public con-
venience and necessity must pay a $100 filing fee which is to
accompany the sale/transfer application to the Commission.

Previously the Commission did not require a filing fee for
such applications.

(Railroads) Rule I - The proposed rule provides that any
railroad application or petition filed with the Commission must
now be accompanied by a filing fee. The amount of the filing
fee is determined by whether or not the application or petition
normally requires the Commission to hold a public hearing to
make its final decision or not.

Previously the Commission did not require such filing
fees.

(Railroads) Rule 11 -~ The proposed rule provides that the
annual report filing fee will be $25 rather than §5.

(Utility) Rule III - The proposed rule provides for a fil-
ing fee to accompany any rate schedule changes proposed by a
utility. The rule will require a utility to pay a fee of 55
per tariff page for any tariff and/or schedule changes that a
utility proposes. Fach page that requires the seal of the
Commission be affixed by the Commission Secretary shall be
considered one page.

Previously the Commission had a filing fee of $2 for tariff
and/or schedule changes.

(Utility) Rule IV - The proposed rule provides that utili-
tieg' statutorily required annual report must be acccmpanied by
a filing fee of $25, which includes the charge for the annual
report form. Previously the Commission had an annual report
filing fee of $5. This rule provides for a different annual
report fee schedule for municipally-owned utilities based on a
munic¢ipality's class as defined in 7-1-4111, MCA. This fee
schedule attempts to gear fee payments to the municipality's
ability to pay, and to reflect the fact that utility service
provision by municipalities is partially deregulated as pro-
vided in Title 69, Chapter 7, MCA.

5. Interested parties may submit their data, views or
arguments concerning the proposed adoption in writing to Opal
Winebrenner, 2701 Prospect Avenue, Helena, Montana 59620, no
later than July 26, 1984,

6. If a person who is directly affected by the proposed
adoption and amendment wishes to express his data, views and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to Opal Winebrenner,
2701 Prospect Avenue, Helena, Montana 59620, no later than July
26, 1984.

MAR Notice No, 38-2-74 12-6/28/84
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7. If the agency recelves requests for a public hearing
on the proposed adoption, amendment and repeal from either 10%
or 25, whichever is less, of the persons who are directly af-
fected by the proposed amendment; from the Administrative Code
Committee of the legislature; from a governmental sub-division
or agency; or from an association having not less than 25 mem-
bers who will be directly affected, a hearing will be held at a
later date. Notice of the hearing will be published in the
Montana Administrative Register. Ten percent of those persons
directly affected has been determined to be 98 persons based on
the fact that there are approximately 650 certificated Montana
motor carriers, approximately 330 regulated utilities and 1
railroad.

8. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana 59620 (Telephone 444-2771) is available and may
be contacted to represent consumer interests in this matter.

‘

C;%OMAS J./SCHNEIDER, CHAIRMAN

CERTIFIED TO THE SECRETARY OF STATE JUNE 18, 1984.

12-6/28/84 MAR Notice NO, 38-2-74
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the ADOPTION ) NOTICE OF THE
OF A RULE establishing a ) ADOPTION OF
State Plan of Operation for ) RULE 2.5.801
distribution of federal )

surplus property )

T0: All Interested Persons.

1. On May 17, 1984, the Department of Administration
published notice of a proposed adoption of a rule establish-~
ing a State Plan of Operation for distribution of federal
surplus property at page 746 of the 1984 Montana Administra-
tive Register, issue number 9.

2. The agency has adopted the rule as proposed.

3. No comments or testimony were received at the hear-
ing on the proposed adoption.

4. The authority of the department to adopt the pro-
posed rule is based on section 18-5-202, MCA, and the rule
implements section 18-5-202, MCA.

MM;
Morris L. Brusett, Director

Department of Administration

Y

Certified to the Secretary of State byt

Montana Administrative Register 12-6/28/84
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the
adoption of new rules, the
amendment of rules and the
repeal of rules relating
to the administration of
moving and relocation
expenses

NOTICE OF ADOPTION
OF NEW RULES,
AMENDMENT OF RULES
2.21,4907, 2.21,4911,
AND 2.21,4914, AND
REPEAL OF RULES
2.21.4912 AND
2.21.4913 RELATING
TO MOVING AND
RELOCATION EXPENSES

— S et e

TO: All Interested Persons.

1. On May 17, 1984, the department of administration
published notice of the proposed adoption of new rules, the
amendment of rules 2,21.4907, 2.21.4911 and 2.21.4914 and
the repeal of rules 2,21.4912 and 2,21,4913 relating to the
administration of moving and relocation expenses at page 735
of the 1984 Montana Administrative Register, issue number 9.

2, The department received one comment and as a
result of the comment the rules have been adopted with the
following changes:

2.21.4909 COVERED MOVES (1) When a state agency re-
quires an employee to move to another location at a distance
of 50 map road miles or more, the agency shall pay moving
and relocation expenses, A move to a location less than 59
map road miles away may be paid at the agency's discretion,
A move reguired by an agency includes the relocation of an
employee where the agency:

(a) - (c) sSame as proposed rules.

(2) {a) - (c) Same as proposed rules,

(d) the move of an employee to a location less than 50
map road miles away whether or not the move is required by
the agency. The granting of and extent of moving and re-
location expenses paid for moves not required by the agency
is at the agency's discretion, shall be administered con-
sistent with this policy and will not exceed established
maximums.

( -

By b gy (slAd g
Morris L. Bru$eﬁf, Pirector
Department of A¥ministration

Certified to the Secretary of State, June 18, 1984,
12-6/28/84 Montana Administrative Register
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BEFORE THE DEPARTMENT OF ADMINISTRATION
QF THE STATE OF MONTANA

In the matter of the
repeal of rules 2,21.6501
through 2,21.6504 relating
to discipline handling and
the adoption of new rules

NOTICE OF THE REPEAL OF
RULES 2,21,6501 THROUGH
2.21.6504 RELATING TC
DISCIPLINE HANDLING

AND THE ADOPTION OF

NEW RULES

To: All Interested Persons.

1. On May 17, 1984, the department of administration
published notice of the proposed repeal of rules 2,21.6501
through 2.21.6504, relating to discipline handling, and the
adoption of new rules at page 740, MAR issue number 9.

2. The rules have been repealed and rnew rules adopted
with the following change:

2,21,6505 POLICY AND OBJECTIVES (1) (a)-{(c) Same as
proposed rule.

(2) It is the objective of this policy to establish
procedures for taking formal disciplinary action, agatmst-en
empioyear

3. A public hearing on the proposed rules was conduct-
ed June 11, 1984, The following comments and testimeony were
received during the comment period and at the hearing.

COMMENT: Delete the phrase "against the employee" in
2.21.6505(2) (Rule II) hecause it is unnecessary
and is punitive in tone.

REGPONSE: The department has amended the rule as suggested.

COMMENT: Additional explanation of the phrase "disruption of
agency operations" in the definition of just cause
found in Rule 2.21.6507 (Rule 1II) would be helpful
due to the subjective nature of the concept.

RESPONSE: Disruption of agency operations may range from be-
haviors such as absenteeism which interferes with
work flow to intoxication or fighting at the work-
site. In making the determination that there 1s
disruption, an agency should consider the full
definition of "just cause" which states it includes
"violation of an established agency standard,

legitimate order, policy or labor agreement,
failure to meet applicable professional standard or
a series of lesser violations." The department

believes the definition asg proposed should not be
changed, but will attempt to provice additional

Montana Administrative Register 12-6/28/84
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guidance in training and guide material on disci-
pline handling.

Rule 2.21.6515 {(Rule VI) should not prohibit the
filing of a grievance based on oral warning or
corrective counseling. Those commenting expressed
concern that an employee could be harassed through
the use of informal disciplinary actions, but have
no recourse to the grievance procedure. The
employee might feel forced to resign because of
harassment or an agency could move from informal
actions directly to discharge and there would have
been no progressive discipline.

The department believes there must be the option
for internal ‘“constructive, corrective action”
presented in a "positive, non-threatening manner"
prior to the initiation of a formal disciplinary
action. In practice most discipline problems are
resolved by these means. Making oral warnings and
corrective counseling grievable issues would
require formal documentation which would become a
permanent part of the employee's personnel file.
The informal action could essentially become .a
formal written warning. The department disagrees
with the suggestion to make these actions
grievable, In regard to the possibility of an
agency moving from informal actions directly to
discharge, it would be difficult to support such
action because of safeguards built into these
rules. Rule 2.21.6509 (Rule V) states in paragraph
(6) "Discharge should not be an initial (emphasis
added) disciplinary action, except in severe cases
of unsatisfactory performance or behavior that dis-
rupts agency operations.®™ The definition of just
cause also reguires that the action be "reason-
able."

In rule 2,21,6507 (Rule III), the phrase in the
definition of 3just cause "if the employee would
reasonably be expected to have knowledge that the
action or omission may result in disciplinary
action™ is unclear,

A reasonableness standard is included here because,
while it is the responsibility of an agency to
inform its employees of its standards, an agency is
not required to identify in advance and inform each
employee of all behaviors it finds unacceptable
where such actions are commonly known to be unac-
ceptable. For example, it would be reasonable to
expect an employee to know that stealing agency
property is an offense which may lead to disciplin-
ary action. The agency need not promulgate a
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pelicy informing employees of the possible conse-
guences of stealing.

The detinition of employee in 2.21.6507 (Rule III)
should include persons in a probationary status.
Does exclusion of persons who have not attained
permanent status mean an agency may not take disci-
plinary action against the employee?

The department does not agree that employees who
have not attained permanent status should be
included under these rules. This rule extends
employment rights to employees, including the right
to a grievance. The probationary period tradition-
ally is used to assess an employee's fitness for a
particular job. Management needs flexibility
during the first months of employment to make this
assessment and to be able to remove an unsatisfact-
ory employee. The definition of employee does not
prevent an agency from disciplining a probationary
employee.

S .
BY: Piere L fes, it
Morris L. Bruset#, Direc¢tor
Department of Adhministration

Certified to the Secretary of State June 18, 1984.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PUBLIC ACCOUNTANTS

In the matter of the
amendment of rules 8.54.401
through 8.54.403, 8.54.405
through 8.54.411, 8.54.415,
8.54.601, 8.54.603 through
8.54.616, 8.54.801 through
8.54.806, 8.54.808 through
8.54.812, 8.54.816 through through 8.54.818, 8.54.820
8.54.818, 8.54.820 through through 8.54.822, REPEAL OF

} NOTICE OF AMENDMENTS OF

)

)

)

)

)

)

)
8.54.822, repeal of ) 8.54.602 DEFINITIONS, AND

)

)

)

)

)

)

)

)

)

RULES 8,.54.401 through 8.54,
403, 8.54.405 through 8.54.
411, 8.54.415, 8.54.601, 8.
54.603 through 8.54.616, 8.
54.801 through 8.54.806, 8.54.
808 through 8.54.812, 8.54.816

rule 8.54,602 concerhing ADOPTIONS OF RULES UNDER
definitions, and SUB-CHAPTER 2, 8.54.204
adoptions of new rules under DEFINITIONS, UNDER SUB-CHAPTER
sub=chapter 2 concerning de- 6, 8.54.617 OTHER TECHNICAL
finitions, under sub-chapter 6 STANDARDS, 8.54.618
concerning professional con- FORM OF PRACTICE AND NAME,
duct, under sub-chapter 7 con- UNDER SUB=-CHAPTER 7

cerning positive enforcement POSITIVE ENFORCEMENT RULES,
rules. 8.54.701 through 8.54.705

TO: All Interested Persons:

1. On April 26, 1984, the Board of Public Accountants
published a notice of hearing for the amendments, repeal and
adoption of the above-stated rules at pages 632 through 664,
1984 Montana Administrative Register, issue number 8.

2. The hearing was held on May 22, 1984, in the
auditorium of the Scott Hart Building, 303 Roberts, Helena,
Montana. In addition to staff and board members, 28 persons
attended the hearing. Fifteen letters were received, Based
on comments and testimony offered, the board is amending,
repealing and adopting the rules as proposed with the
following changes: (new matter underlined, deleted matter
interlined)

Rules 8.54.401, 8.54.402, 8.54.403 are amended as
proposed. Rule 8.54.405 is amended with the following change:

"8.54.405 CONSECUTIVE EXAMINATIONS AND RE-EXAMINATION
REQUIREMENTS (1) ...

(a) A candidate who passes 2 or more parts of the
uniform certified public accountants examination may be re-
examined in the remaining subjects for the 5 consecutive
examinations following the examination in which he establishes
a condition, with credit being given for the parts
successfully passed, provided that;

(1) e

(ii) the applicant attained a minimum grade of 50 on
each part not passed at that sitting;. However, the minimum
grade requirement is waived if three parts are passed at one
sitting or if a hardship exception is approved by the board.
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(ii1) -

(iv) in order to receive credit for passing additional
parts in any such subseguent sitting, the applicant attains a
minimum grade of 50 on each part written, but not passed on
such sitting. The minimum grade requirement is waived if a
hardship exception is approved by the board.

{v) Hardship exceptions will include illness, death in
the immediate family, or other extenuating circumstances as
determined by the board,

Accounting practice will be considered 2 parts.

(b) "

Rules 8.54.406 and 8.54.407 are amended as proposed.
Rules 8.54.408, 8.54.409, 8.54.410 are amended with the
following changes:

"8.54.408 EDUCATION REQUIREMENTS (1) A candidate for
certification as a certified public accountant or licensing as
a licensed public accountant must have graduated with a
concentration in accounting from a college or university
accredited to offer a baccalaureate degree, with-e
-concentrati-on <4 aecounting - or

(a)

(3) A concentration in accounting will be interpreted by
the board to include 24 semester hours (36 quarter hours) of
accounting, amd auditing and tax courses, and 18 semester
hours (27 quarter hours) in other areas of business such as
business law, management, marketing, economics and finance.
The 18 semester hours (27 gquarter hours) shall include no more
than 6 semester hours (9 guarter hours) in one area.

(4) oWt

"8.54.409 ACCOUNTING AND AUDITING EXPERIENCE
REQUIREMENTS

(1) Accounting and auditing experience will be
considered adeguate by the board if satisfactory evidence is
presented of having performed fer at ieast 12 menths (276003
heurs ef accounting and auditing functions ordinarily
required in the practice of public accounting, provided this
experience:

(a) be under the superviasien of a attested to by a
holder of a permit to practice, and
(b)

(¢) (i) includes at least 12 calendar months (2000
hours actual work experience with #meiudes at least 500
hours of attest oriented audit experience requiring
application of generally accepted standards and issuance of
reports requiring application of generally accepted accounting
principles. The prescribed experience may be fulfilled from a
combination of attest experience having as its objective
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financial audits, compliance audits, reviews and compilations
or internal financial audits, or:

The demensmeration of this eHperiemes by the appiicant
akati have as tés objeckive that upen Ehe issuance of the
permit that the appliecant shail have sbitained suffieciemes
diversificd experienes £s enabie him to condust an examinamtien
ef the financial statements of am entity mpd reporé thereon
with a minimum of supervisiem-

(ii) includes at least 24 calendar meonths (4,000 hours
actual work experience) of private, governmental or public
accounting work acceptable to the board."

8.54.410 FEE SCHEDULE

(L ...

(6) Annual fee for permit to practice...6b=80 60.00
(7) ..."

Rules 8.54.411, 8.54.415, 8.54.601, 8.54.603, 8.54.604,
8.54.605, 8.54.606, 8.54.607, 8.54.608, 8.54.609, B.54.610 are
amended as proposed. Rule 8.54.611 is amended with the
following change:

"8.54.611 FORECASTS (1) A firm or permit holder shall
not in the performance of professional services permit his
name to be used in conjunction with any forecast or projection
of future transactions in a manner which may reasonably lead
to the belief that the firm or permit holder vouches for the
achievability of the forecast or projection.

(2) This rule does not prohibit a firm or permit holder
from preparing, or assisting a client in the preparation of,
forecasts or projections of the results of future
transactions. When a firm or permit holder's name is
associated with such forecasts or projections, there shall be
the presumption that such data may be used by parties other
than the client. Therefore, full disclosure must be made of
the sources of the information used and the major assumptions
made in the preparation of the statements and analyses, the
character of the work performed by the firm or permit holder,
and the degree of the responsibility he is taking."

Rules 8.54.612, 8.54.613, 8.54.614, 8.54.615, 8.54.616,
8.54.801 are amended as proposed. Rule 8.54.802 is amended
with the following change in subsection (2):

8.54.802 BASIC REQUIREMENT (1)...

(2) At least 24 hours of the aforementioned 120 hours of
acceptable continuing education credit must consist of
subjects related to the reporting on financial statement as
defined in rule # ARM 8.54,204 (1) +¢d} mand ¢%3 (e) and (j)
in these regulations. The purpose of this reguirement is to
have permit heolders participate in a minimum amount of
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continuing education in the area of reporting on financial
statements which is an area of responsibility specifically
given to permit holders in section 37-50-301 (6) ef ke iaw,
MCA.

(3 ..."

Rules 8.54.803 and 8.54.804 are amended as proposed.
Rule B.54.805 is amended with the fellowing changes:

"8.54.805 EXCEPTIONS - NOT PRACTICING PUBLIC ACCOUNTING

(1) An applicant for a permit to practice whe does not
intend to engage in the praetiee of pubiie acecounting hold
themselves out as a CPA or LPA should be informed that a
permit €e praectiee is enity reguired when the applieant
practiees pubiie aceounting- Aceerdinegiyr; the application
sheuid could be withdrawn and there is no continuing
education requirement for this license or certificate holder."

Rules 8.54.809, 810, 811, 812, 816, 817, 818, 820, 821,
and 822 are amended as propesed. Rule 8.54.602 is repealed as
proposed. New rule I now 8.54.204 is amended with the
following change:

8.54.204 DEFINITIONS (1) .

(b) 'Non-practice of public accounting’ - a certificate
or license holder not in the practice of public accounting but
providing financial or consulting services to the publi¢ must
have a permit to practice, if they hold themselves out to the
public as a CPA or LPA in any manner.

CPA's or LPA's working for a non-public accounting
employer shall not use their CPA or LPA designation when
presenting employer reports to outside parties unless they
maintain a permit to practice.

(¢) ...

(j) 'Financial statement' - A presentation of financial
data, ineiuding mreeempanying retess; derived from accounting
records and intended to communicate an entity's economic
resources or obligations at a point in time, or the changes
therein for a period of time; in aeccordance with gemeraiiy
accepred Aaecseunting prineiples. Financial forecasts,
projection and similar presentations, and financial
presentations included in tax returns are not financial
statements for purposes of this definition. The following
financia% presentations are examples of financial statements:

Rules IT, IIT, and IV are adopted as propesed as rules
8.54.617, 8.54.618, and 8.54.701. Rules V, VI, are being
adopted as 8.54.702 and 8.54.703 with the following changes:

8.54.702 ENFORCEMENT AGAINST PERMIT HOLDERS (1)

(a)...
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(h) performance of any fraudulent act in the practice of
the profession while holding a certificate, license, or
permit issued under Title 37, Chapter 50, MCA;

€3y any econduet reflecting adversely upem the pewmit
heiderls fitnemss €0 engage in the practice of publie
accountancys and

€43 (i) failure to meet the continuing education
requirements established by the board.

(i) Reasons (a), (k), (d), (e}, (f) and (g) are
statutory reasons set forth in section 37-50-321, MCA.

(2) In lieu of or in addition to any eauses
disciplinary actions specifically provided in subsection (1)
of this section, the board may require of a permit holder:

(a) ...

(3) The board may publish the enforcements implemented
against permit holders under subsections (1) and (2) of this
section whenever the board determines that the public's need
right to know outweighs the permit holder's need few
eenfidentianlity right of privacy."

8.54.703 ENFORCEMENT PROCEDURES = INVESTIGATIONS (1)

(2) The board may designate any person not a board
member to serve as positive enforcement coordinator to conduct
an investigation. During the investigative process, t The
report of the positive enforcement coordinator, the testimony
and documents gathered in the investigation and the pendency
of the investigation shall be treated as confidential
information by the board and its designees, and shall not be
disclosed except to the extent deemed necessary in order to
conduct the investigation or in compliance with section 37-1-
135, MCA, for the public's right to know provided by Article
II, Section % of the Montana Constitution,

(3) ...

(4) The board may weview the profesasienai werk ef a
permit holder em a general and randem basis; witheut amy
requivement ef a fermal ecempliaint or suspieien eof impropriety
on the part of any particular pueh persen: In the event that
ag a result of sueh review the board digeovers greunds for a
mere speeifie investigatien; the beoard may prececed aceewdinmg
€e theme wuies-The board may initiate investigation based
upon a complaint or upon their own motien.

(5) ..."

Rule VII and VIII are being adopted as proposed as rules
8.54.704 and 8.54.705.

3. Comments and board response from the hearing are as
follows:

COMMENT: Opposing testimony and comments were received
regarding the proposal of a minimum grade of 50% on parts of
the CPA exam not passed, in order to keep a "conditien".
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Opponents feel that the rule is too restrictive and would work
a hardship on many candidates, particularly those who have
been out of school for a while prior to sitting for the exam,
who are employed and cannot study for all parts of the exam at
one time.

RESPONSE: After listening to testimony, the board agreed
that the rule as proposed was too restrictive and has changed
it to allow a waiver of the minimum grade if 3 parts are
passed and to allow for a hardship exception from the rule.
However, the board feels that the restriction will protect a
candidate's reciprocity with other states and will ensure
minimum competency at the entry level.

COMMENT: A comment had been received regarding 8.54.408
(2) accredited schools, that by accepting another state's
determination of accreditation recognition of a school for
certification purposes, the board is allowing them to set
Montana's standards.

RESPONSE: In the board's opinion, this is avoided by the
word "may" that is in the rule. While the board may accept
another state's accreditation, they are not required to do so
and can deny what is inadequate by Montana standards.

COMMENT: Testimony and comments indicated that the
proposed rule 8.54.408 (4) and (5) is too restrictive for
those who may already have a degree but wish to pursue a
second career in accounting and that five years of experience
to meet an equivalency in education is excessive.

RESPONSE: The board is adopting rule 8.54.407 as
proposed because they feel the minimum entry level competency
must be met to protect the public and feel that these
provisions are not unduly restrictive since in lieu of
experience, the educational reguirement can be substituted,
which could be met in two quarters. The number of hours in
courses required was not changed so as to prevent
discrimination to any of the various accounting courses
offered at the Meontana colleges and universities.

COMMENT: The main opposing testimony and comments were
regarding the proposed rule 8.54.409 Accounting and Auditing
Experience Requirements. Clarification of 8.54.409 (1) was
suggested to aveid confusion as to what constitutes one
calendar year of experience. Objection was also voiced in
requiring the experience to be under the supervision of a
permit holder and to reguire 500 hours of attest experience in
order to meet the experience reguirement.

RESPONSE: The board deleted the reference to the 12
calendar months from 8.54.409 (1) to eliminate the confusion
it may cause and defined what constituted a year's experience
by re-wording 8.54.409 (1)(c¢) and adding a second subsection
to it. The board also changed 8.54.409 (1)(a) to "attested to
by a holder of a permit to practice" because they felt that
"under the supervision of a holder of a permit to practice"
was too difficult for governmental agencies to meet but they
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also feel that the person who attests to the experience
function must be responsible to the board. Permit holders
have to have met minimum competency reguirements, must keep
CPE current, and comply with all board rules. The board
changed 8.54.409 (1l)(c) tc answer objections from the
governmental and private sector in the restriction for entry
level experience requirements.

COMMENT: A few comments were received concerning the fee
schedule, questioning the need for the raise in the permit to
practice fee and the need for a transfer of grades fee.

RESPONSE: The board's position is that the maintenance
of an effective program requires adequate funding to succeed.
The establishment of a two-tier licensing system requires a
change in the fee schedule to reflect the difference in
licensing. The proposed fees were worked out commensurate
with costs and the board does not feel that they are
excessive. However, since governmental employees will
probably join those in public practice in obtaining a permit
to practice, the board has decided to lower the permit fee
from $65.00 to $60.00.

The transfer of grade fee is not new. Previously, it was
included with the reciprocity fee but for clarification
purposes, it was felt that it should be separated. This fee
is also commensurate with costs.

COMMENT: There was a comment opposing the changing of
the grace period from February 28 to January 31. The
suggestion was made to change the system rather than
shortening the grace period in order for the system to meet
the needs rather than the other way around.

RESPONSE: It is the board's position that the system is
a good one, as is, and if renewals are submitted on a timely
basis, the shortening of the grace period poses no problem.
Alsc, the renewal process is only one of many programs of the
system and must be completed as soon as reasonably possible so
other phases and reports may be accomplished. A two month
grace period is excessive in comparison with other boards,
some of which have no grace period at all or only fifteen
days.

COMMENT: There was a comment that if a fee is charged
for registering professional corporations, it would seem that
there should also be one for registering partnerships and
partners.

RESPONSE: The new statute that requires registration of
professional corporations also gives the board authority to
establish a fee for this. However, the accountancy law 37-50-
316, MCA prohibits other license fees,

COMMENT: Comment was made that B8.54.609 Auditing
Standards and 8.54.610 Accounting Principles should list
examples to demonstrate the rule,

RESPONSE: The board had considered including some
examples but decided that the listing of some examples may be

12-6/28/84 Montana Administrative Register



-968-

interpreted to mean that only those examples listed were
acceptable, which would not be the case, and to list all
acceptable sources would be too lengthly.

COMMENT: Comment was alsc made that 8.54.611 Forecasts
is confusing since forecasts and projections have different
meanings and it is unclear whether the rule applies to just
forecasts or to both.

RESPONSE: The board agrees with this comment and has
added the word "projection" to the rule to avoid confusion.

COMMENT: A comment was submitted that there should be
more examples of discreditable acts under 8.54.614 (1)(b).

RESPONSE: State of Montana statutes cover other
discreditable acts that are not included in this rule. (Title
37, Chapter 1, MCA)

COMMENT: Several comments were received concerning
8.54.805 Exceptions = Not Practicing Public Accounting. The
wording of the proposed rule seems to discourage licensees
from keeping current, if they wish to do so, because of the
use of the word "should" within the rule.

RESPONSE: The board agrees with the comment and did not
intend to indicate that. They have changed the wording of the
rule, in addition to changing "should" to "could". Their
intent is to advise that those who do not hold themselves out
as CPA/LPA's are not required to obtain a permit to practice.

COMMENT: Comments were given on I, Definitions (now
8.54.204), (1)(a) and (b), as being adverse to the interest of
both practicing and non-practicing accountants and the public.

RESPONSE: The board is adopting these two definitions as
proposed, without change, because there is a need for a
definition of both that appropriately fits both the practicing
and non=practicing accountant and the rule, as proposed best
fits Montana accountants' needs. The board has added the
phrase "unless they maintain a permit to practice"™ in (b)
second paragraph for better understanding.

COMMENT: Comment on 8.54.204, Definitions, (j) was
submitted that the definition of a "financial statement" is
too restrictive, since they do not necessarily all have
accompanying notes with them and are still recognized as
financial statements and also that some financial statements
are not in accordance with generally accepted accounting
principles, but rather are prepared on bases other than GAAP,
and the term should be deleted.

RESPONSE: The board agrees with both comments and has
accordingly deleted both terms.

COMMENT: Comments were received in reference to the
proposed Positive Enforcement rules, primarily from David Niss
of the Administrative Code Committee, referring to several
areas where he felt the board was violating state law in the
wording of some of the rules.

RESPONSE: Upon the advice of the board's legal counsel,
all changes in the propeosed positive enforcement program rules
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were made as recommended by counsel, in order to satisfy the
Code Committee's concerns.

DEPARTMENT OF COMMERCE
BEFORE THE MILK CONTROL BUREAU

NOTICE OF AMENDMENT OF RULE
8.79.101 TRANSACTIONS IN-
VOLVING THE PURCHASE AND RE-
SALE OF MILK WITHIN THE STATE
- RULE DEFINITIONS

In the matter of the amend-
ment of rule 8.7%.101 (8) as
it relates to reporting of
butterfat test results.

DOCKET 70-84

TO: All Interested Persons:

1. ©On May 17, 1984, the Milk Control Bureau published a
notice of amendment of the above-stated rule at pages 752 and
753, 1984 Montana Administrative Register, issue number 9.

2. The board has amended the rules exactly as proposed.

3. No comments or testimony were received.

DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

In the matter of the amendment ) NOTICE OF AMENDMENT OF ARM
of rule 8.86.301 (6)(a),(b), } 8.86.301 (&)(a).,(k),(e),
(e),(£),(g),(h) and (i)(vi), ) (£).(g).(h) and (i)(vi)
as they relate to the class } PRICING RULES
I price formulas )

) DOCKET 69=-84

TO: All Interested Persons:

1. On March 15, 1984, the Board of Milk Control
published a notice of amendment of rule 8.86.301
(6)(a),(b).(e),(f),(g).(h) and (i)(vi) relating to the Class T
price formula at pages 411 through 417, 1984 Montana
Administrative Register, issue number 5.

2. The hearing was held by the Board of Milk Control on
their own motion to amend rule 8.86.301 (8) (a), (b), (e).,
(f), (g), and (h): and to consider a request by Stacey H. Auch
d/b/a Misty Vale Dairy te amend rule 8.86.301 (6)(i)(vi) in
the downstairs c¢onference room of the Department of Commerce,
1424 9th Avenue, Helena, Montana on April 27, 1984.

3. Several comments were cffered by proponents and other
persons wishing to be heard. At the public hearing, Mr.
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William E. Ross appeared on behalf of the Board of Milk
Control to request Rule 8.86.301 (6)(a),(b).(e),(£),(g) and
(h) to be amended as originally proposed. Mr. K. M. Kelly
appeared representing Montana Dairymen's Association,
supporting the proposal to amend subsection (6)(a) as
originally noticed. Mr. K. M. Kelly alsc appeared to testify
on behalf of Cloverleaf Dairy Inc., Gate City Dairy and Equity
Supply Company to request the Board of Milk Control amend
subsection (6)(h) by substituting for the facteors listed in
the notice a factor of 55.597% and to add to the wholesale
unit price for 1/2 pints of chocolate school milk products a
cost of $.0115 for the chocolate powder additive. Mr. Stacey
Auch d/b/a Misty Vale Dairy and Mr. Dale Johnson d/b/a Dales
Dairy appeared in support of amending subsection (6)(i){(vi)
exactly as published in the notice.

The board proposes to amend rule 8.86.301 (6)(a)(iii),
(a)(i), (k). (e), (£), (g). {(i)(vii) as originally noticed for
the following reasons:

a. There was no testimony in opposition to the proposed
changes.

b. That housekeeping changes to subsections (&) (a)
(iii), (a) (i), (b), (&), (£f), and (g) are in conformance with
prevailing practices and conditions.

c. The board believed establishing a minimum on-the-farm
price for all products would not cause problems in regulating
the sale of other products.

d. The board believed consumers were entitled to
purchase other products at a lower price if they were willing
to drive out to the farm and purchase them.

The board chose not to amend subsections (6){a)(vi) as
originally noticed for the following reascns:

a. The proposal to amend the subsection was not in
conformance with prevailing practices and conditions.

b. The record did not support a contention that $12.00
represented a just and reasonable charge to haul hay from the
field to the dairy farmer.

The board proposes not to amend subsection (6)(h) as
originally noticed for the following reasons:

a. Propenents offered an alternative procedure which
administratively is easier to utilize.

b. Proponents alternative procedurally overall produces
the same result as the board's proposal.

Mr. K. M. Kelly on behalf of his constituents urged the
board to amend subsection (6)(h) by substituting for the
factors published in the notice a factor of 55.5%97% and to add
a cost of $.0115 per 1/2 pint on chocolate schocl milk
preducts for the following reasons:

a. The proposal as submitted establishes minimum prices
which enables distributors to recover their costs.

b. The above proposal is easier to administer.

Montana Administrative Register 12-6/28/84



~971-

The board accepted proponents argument regarding the
factor of 55.597%, but rejected their argument to add the cost
of chocolate to the minimum wholesale price on chocolate
school milk products because that part of the proposal exceeds
the scope of the notice.

Based on comments and testimony the board proposes to
amend subsections (6)(h) with the following change: (new
matter underlined, deleted matter interlined)

"8.86.301 PRICING RULES (1)

(8)

(h) Minimum jobber prices will be calculated by
multiplying the difference between the wholesale price and raw
product cost times ene eof the a factores of 55.597% tisked
betow with the resulting answer being added to the current
raw product cost., The jobber prices calculated will be a
minimum jobber price.

Fasteors wiil be egtabliched by computing what pereentage
the dimtrvibuter margin en jobber prices im in relintion ke €he
distributors margin en whelesaie prises whieh eristed on Apriil
57 3974 The parcentnges to be nsed appear as fellewss

172 pta: telementary & high sehooily 47-477%

/2 pee- 68-940%
348 ges= B4~ 367¥
pEs= 63 697%
qta- £9-921%
342 gales B6=373¥%
gate< BB 462%
eream tems 65- 886%

(i) ..."

NOTE: The Board of Barbers adoption notice published at
page 813, 1984 Montana Administrative Register, issue number
9, stated a new rule entitled, "Qualification for Out-of-State
Applicants" was being adopted as rule 8.10.406. This is a
typographical error the rule is adopted as 8.10.407.

DEPARTMENT Op~ COMMEREE
P

BY:

H Ay
GAVEU?M, DIRECTOR
Certified to the Secretary of State. June 18, 1984,
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

NOTICE OF ADGPTION OF

RULE 10.10.101, OBLIGATION
OF DEBTS INCURRED FOR THE
PURCHASE OF PROPERTY

In the matter of the
adoption of rule 10.10.101
pertaining to obligating
debts. incurred for the
purchase of property

TO: All Interested Persons

1, On May 17, 1984 the Superintendent of Public Instruc-
tion published notice of a proposed adoption of a rule relating
to obligating debts incurred for the purchase of property at
page 754 of the Montana Administrative Register, issue number
9

2. The Superintendent has adopted the rule as proposed.
3. No comments cr testimony were received.

< :
N BT

ET Atgenbright
Superintendent of Public Instruction

By s :_-\ {‘74 . /{‘Lf_l&\'
Marilyn ﬁflIér
Executive Assistant

Certified to the Secretary of State June 18, 1984 .
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment
of rules 16.32.301, defini-
tions; 16.32.306, setting
minimum standards for blood
banks and transfusion services;
16.32.309, setting minimum
physical plant and equipment
maintenance standards for
health care facilities;
16.32.310, stating environ-
mental controls reguired of
all health care facilities;
16.32.380, setting adminis-
trative requirements for
personal care facilities;
16.32.382, setting require-
ments for handling of
medication in personal care
facilities; and 16.32.385,
stating furnishing, equipment,
and supply requirements for
personal care facilities;

and the adoption of rules
setting laundry and bedding
requirements for health care
facilities; minimum standards
for an intermediate develop-
mental disability care
facility; general services/
administration, and food
service reqguirements for
adult day care centers;

and residency application
procedures, resident screening
requirements, and screening
decision appeal procedure

for personal care homes

NOTICE OF THE AMENDMENT
CF RULES
16.32.301, 16.32.306,
16.32.309, 16.32.310,
16.32.380, 16.32.382,
and 16.32.385
AND THE ADOPTION OF
NEW RULES
16.32.313, 16.32.347,
16.32.356, 16.32.357,
16.32.386, 16.32.387,
and 16.32.388

L e g

(Health Care Facilities)
TO: All Interested Persons

1. On April 12, 1984, the department published notice at
page 556 of the 1984 Montana Administrative Register, issue
number 7, of proposed amendments of rules 16.32.301 concerning
definition of "adult day care center"; 16.32.306 concerning
minimum standards for blood banks and transfusion services;
16.32.309 concerning minimum physical plant and equipment
maintenance standards for health care facilities; 16.32.310
concerning environmental controls all health care facilities
must maintain; 16.32.380 setting administrative requirements
for personal care facilities; 16.32.382 concerning reguire-
ments for handling of medication in personal care facilities;
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and 16.32.385 concerning furnishings, equipment, and supplies
required 1in personal care facilities; and the proposed
adoption of rules 16.32.313 concerning laundry and bedding
requirements for health care facilities; 16.32.347 setting
minimum standards for an intermediate developmental disability
care facility; 16.32.356 concerning general services/admin-
istration requirements for day care centers; 16.32.357
setting food service requirements for adult day care centers;
16.32.386 concerning residency application procedures for
personal care homes; 16.32.387 setting personal care home
resident screening requirements; and 16.32.388 setting per-
sonal care home screening decision appeal procedures.

2. The department has amended and adopted the rules with
the following changes:

16.32.301 DEFINITIONS The following definitions apply
in this sub-chapter:

(1) Same as exasting rule.

(2) "Adult day-care center" means a facility as defined
in Section 50-5-101(2), MCA, but does not include day habili-
tation programs for the developmentally disabled and handi-
capped or a program cffered by a church or senior citizens
organization for purposes other than persenal eare provision
of custodial care necessary to meet daily living needs.

€23 (3) through €333} (14) Same as existing rule, except
for renumbering.

AUTHORITY: Sec. 50-5-103 MCA
IMPLEMENTING: Title 50, Chapter 5, Parts 1 and 2, MCA

16.32.306 MINIMUM STANDARDS FOR ALL HEALTH CARE FACILI-
TIES -- BLOOD BANK AND TRANSFUSION SERVICES
Same as proposed.
AUTHORITY: Sec. 50-5-103, 50-5-404 MCA
IMPLEMENTING: Sec. 50-5-103, 50-5-204, 50-5-404 MCA

16.32.309 MINIMUM STANDARDS FOR ALL HEALTH CARE FACILI-
TIES -- PHYSICAL PLANT AND EQUIPMENT MAINTENANCE

(1) through (4) Same as proposed.

(5) Carpets are prohibited in bathrooms, dining ¥eewmss
kitchens, laundries, sterage ¥eemsy Or janitor closets.

(6) through (8) Same as proposed.
AUTHORITY: Sec. 50-5-103, 50-5-404 MCA
IMPLEMENTING: Sec. 50-5-103, 50-5-204, 50-5-404 MCA

16.32.310 MINIMUM STANDARDS FOR ALL HEALTH CARE FACILI-
TIES -- ENVIRONMENTAL CONTROL

{1) through (4) Same as proposed.

(5) Teilet bewl brushes; meps; oF sSpenges may be used
enly for eleaning toilet bowle or urinais and mast be skexed
separateiy £rem any ether eleaning deviees-r Cleaning devices
used for lavatories, toilet bowls, urinals, showers, amrd or
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bathtubs may not be used for other purposes Those utensils
used to clean toilets or urinals must not be allowed to con-

tact other cleanin dev1ces

(&) and (7) Same as proposed.
AUTHORITY: Sec. 50-5-103, 50-5-404 MCA
IMPLEMENTING: Sec. 50-5-103, 50=5-204, 50-5-404 MCA

16.32.313 MINIMUM STANDARDS FOR ALL HEALTH CARE
FACILITIES =- LAUNDRY AND BEDDING (1) Tf a health care
facility processes its laundry on the facility site, it must:

(a) Set aside and utilize a room solely for laundry
purposes.

(b) Equip the laundry room with a mechanical washer and
dryer (or additional machines if necessary to handle the
laundry lcad), handwashing facilities, mechanical ventilation
to the outside, a fresh air supply, and a hot water supply
system which supplies the washer with water of at least
160° F. (71° C.) during each use.

(c) Sort and store soiled laundry in an area separate
from that used to sort and store clean laundry.

(d) Provide well-maintained carts or other containers
impervious to moisture to transport laundry, keeping those
used for soiled laundry separate from those used for clean
laundry.

(e) Dry all bed linen, towels, and washcloths in the
dryer, or, in the case of bed linen, by use of a flatwork

(f) Protect clean laundry from contamination.

(g) Ensure that facility staff handling laundry cover
their clothes while working with soiled laundry, use separate
clean covering for their clothes while handling clean laundry,
and wash their hands both after working with soiled laundry
and before they handle clean laundry.

(2) and (3) Same as proposed.

AUTHORITY: Sec. 50-5-103, 50-5-404 MCA
IMPLEMENTING: Sec. 50-5-103, 50-5-204, 50-5-404 MCA

16.32.347 MINIMUM STANDARDS FOR AN INTERMEDIATE DEVELOP-
MENTAL DISABILITY CARE FACILITY Same as proposed.
AUTHORITY: Sec. 50-5-103 MCA
IMPLEMENTING: Sec. 50-5-103, 50-5-201, 50-5-204 MCA

16.32.356 ADULT DAY-CARE CENTERS =~ GENERAL SERVICES AND
ADMINISTRATION Same as proposed.
AUTHORITY: Sec. 50-5-103 MCA
IMPLEMENTING: Sec. 50-5-103, 50-5-201, 50-5-204 MCA

16.32.357 ADULT DAY-CARE CENTERS =-- FOOD SERVICE

(I) An adult day-care center must provide at least one
meal a day to clients who stay at the center up to 8 10 hours.
The meal must be of suitable quality and quantity to supply
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at least one-third of the recommended daily dietary allowances
for the age and sex of the individuals served that meal which
are established by the Food and Nutrition Board of the
National Research Council, National Academy of Sciences, as
of 1980.

(2) Clients who stay at the center over 8 10 hours must
be provided with 2 meals per day which, together, supply at
least two-thirds of the recommended daily dietary allowances
for the age and sex of the individuals served those meals
which are established by the Food and Nutrition Board of the
National Research Council, National Academy of Sciences, as
of 1980.

(3) through (6) Same as proposed.

AUTHORITY: Sec. 50-5-103 MCA
IMPLEMENTING: Sec. 50-5-103, 50=-5=201, 50=5-204 MCA

16.32.380 MINIMUM STANDARDS FOR A PERSONAL CARE
FACILITY -- ADMINISTRATION

(1) through (8) Same as proposed.

(9) The facility shall provide recreational and social
activities for residents, post a calendar of those activities
where residents can see it, and retain a copy of each calendar
for at least one year after t the date of t _ﬁg_last event re-
cordéd on it.

(10) " The facility shall make adequate provisions for
1dentification of resident's personal property and for safe-
keeping of valuables, including keepln? an accounting of any
personal funds handled for the resident The facility.

(11) and (IZ) Same as propose
AUTHORITY: Sec. 50-5-103 MCA
IMPLEMENTING: Sec. 50-5-103, 50-5-204 MCA

16.32.382 MINIMUM STANDARDS FOR A PERSONAL CARE
FACILITY -- MEDICATION (1) Fhe ataff shail deliver
medteatien aE £he preper time te eaech resident needing ik
obaerve teo ensure the desage is cerreet; and ¥eeeo¥d on the
readentls reeord the time and ameunt of mediecatieon taken e¥
Ehe faet hat medica- &ieR was refused and &he reasen whyr £
expresseds All residents must take their own medication.
The staff shall remind the resident to fake his medication at
the proper time and shall obsérve and record this activity on
the resident's record.

(2) No staff member may remove medication from its
bottle, administer injections, or otherwise administer
medication.

(3) The facility must ernsure that aii medieatirons are
kept in ilecked sterage except when presented ko residents for
seif- admim:seratien- shall provide locked storage for all
medications.

4} ABIl pharmaceutical containers having soiled or
otherwise damaged or illegible labels shall be returned to the
issuing pharmacy for relabeling.
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(5) All medication must be left in the container in
which it was provided to the resident by the pharmacist or
physician.

AUTHORITY: Sec. 50~5«103, 50-5-227 MCA
IMPLEMENTING: Sec. 50~5~103, 50-5-204, 50~5+225 MCA

16.32.385 MINIMUM STANDARDS FOR A PERSONAL CARE
FACILITY -- FURNISHINGS, EQUIPMENT, AND SUPPLIES (1) Each
resident bedroom must satisfy the following requirements:

(a) No more than 4 residents may reside in a single
bedroom.

(b) Exclusive of toilet rooms, closets, lockers,
wardrobes, alcoves, or vestibules, each single bedroom must
contain at least 100 square feet, and each multi-bedroom must
contain at least 80 square feet per bed.

(c) Each resident must have a wardrobe, locker, or
closet with minimum clear dimensions of 1'10" by 1's'". A
clothes rod and adiustabie shelf must be provided.

(d) Each resident must have access to a toilet room
without entering another resident's room, Kkitchen, dining,
or living area.

(2) Same as proposed.

(3) The facility must provide:

(a) - (f) sSame as proposed.

(g) Enough total living/recreational and dining reom
area to allow at least thirty Tharky square feet per residernt.
th eaeh dining and living/reereation reemr:

(h) and (i) Same as proposed.

(4) and (5) Same as proposed.

AUTHORITY: Sec, 50-5-103 MCA
IMPLEMENTING: 50-5-~103, 50-5-204 MCA

16.32.386 PERSONAL CARE FACILITIES -- RESIDENCY APPLICA=~
TION PROCEDURE As part of an initial application for resi-
dency in a personal care facility, the personal care facility
must provide each prospective resident with the following:

(1) A written statement containing:

(a) and (b) Same as proposed.

(¢) Notice that the personal care facility may not
provide nursing services but that the resident may arrange
to have needed care provided by a third party, including a
home health agency or an owner, operator, or employee of the

facility who is licensed to provide that care, so long as
that™ individual does so under a service agreement separate
from that between the resident and the personal care facility.

(d) A 1ist of the services provided by the personal care
facility.

(e) A list of the services, other than those provided by
the facility, for which a resident may contract with an entity
other than the personal care facility.

{2) Same as proposed.
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{(3) 1If the personal care facility determines that it may
not admit the prospective resident, written notice of rejection
of the application containing:

(a) The grounds for the rejection;

(b) the right to appeal the decision to the department
within 15 days after receipt of the notice; and

(¢) the information which any appeal request must con-
tain, as specified in RUEE-VIE¢1) ARM 16.32.388(1).

AUTHORITY: Sec. 50-5-103, 50-5-227 MCA
IMPLEMENTING: Sec. 50-5-226 MCA

16.32.387 PERSONAL CARE FACILITIES -- RESIDENT SCREENING

(1) A personal care facllity may not admit or continue
to accept as a resident any individual:

{a) Who 1is prohibited by section 50-5-226, MCA, from
being a regsident in a personal care facility;

(b) Whose condition indicates the need for care that is
not availlable in the facility e¥ whe requirea skitied oF
intermediate nursing ea¥er unless heeded services are pro-
vided by a third party other than the personal care facility;
or

(c) Who is ambulatory only with mechanical assistance
and either the facility cannot physically accommodate the type
of mechanical assistance in question 1in all common living
areas or there is no bedroom for the individual on the ground
floor of the facility.

(2) - (4) Same as proposed.

(5) Unless appealed pursuant to RUBB-¥iI ARM 16.32.388,
the surveyor's decision regarding the appropriateness of the
placement will be binding on the facility management and the
resident in guestion.

(6) The information cited in RUEE-¥¢33) ARM 16.32.386(3)
must be provided in writing to:

(a) the manager of the personal care facility and to the
affected resident or his representative whenever a licensing
surveyor makes a screening decision that an individual is in-
appropriately residing in a personal care facility;

(b) to the resident or his representative if the
personal care facility decides that resident is precluded by
this rule from continuing to reside in a persconal care
facility.

AUTHORITY: Sec. 50-5-103, 50=~5=227 MCA
IMPLEMENTING: Sec. 50-5-103, 50~-5-204, 50-5-226 MCA

16.32.388 PERSONAL CARE FACILITIES =-- APPEAL Same as
proposed.
AUTHORITY: Sec. 50-5-103, 50-5-227 MCA
IMPLEMENTING: Sec. 50-5-103, 50-5=-204, 50-5-226 MCA
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3 Jim Spady of Bozeman's Gallatin Adult Residential Day
Zare Program as weli as Rose Skoog, Director of the Montana
Health Care Assoclation felt that the definition of "adult
day-care center” 1im 16.32 301 needed clarification regarding
what kinds of ehurch er semior citizens program weuld or would
not be considered adult day care. In respense, clarifying
language was included

Christine Tremain and Phyllis Taylor of Central Montana
Hospital and Nursing Home, [Lewistown; Donald Peterson of
St. John's Lutheran Home; Margo Hamilton of Hamilton House,
Bozeman; and Rose Skoog all requested that rugs be allowed
in dining rooms for safety, sanitary, and environmental
reasons, primarily. Mr. Peterson also requested carpet be
allowed in storage rooms. The department agreed that carpet
was less of a problem in those areas than in the other cited
areas and deleted them from the prohibition contained in
16.32.309(5).

Mr. Peterson asked if the separation of types of cleaning
utensils required by 16.32.310(5) meant separate contalners or
separate rooms, etc. The rule was generally edited and clari-
fied to indicate that contact was to be prevented, by whateve:ir
means the facility chose.

Glenn Mitchell of the Montana Textile Services Association
asked if flatwerk ironers could be used as well as dryers to
dry bed linen. The department amended 16.32.313 to allow that
option.

Mr. Peterson felt the requirement in 16.32.313 that staff
use clothes covering while working with clean laundry which
i1s separate from the clothes covering used while working with
s0iled laundry was a waste of time. The department retained
the requirement because of the substantial potential for
contamination of clean laundry if the precaution was not
followed.

Mr. Peterson also felt that the 16.32.35%6 reguirement
that an adult day-care home have a separate room for resting
was so restrictive that it would hamper the development of
such centers and was unnecessary in that residents could rest
well enough in the same room where the program was being con-
ducted. The department did not agree that individuals could
adequately rest in the same room where activity was occurring,
or that even small centers would have difficulty setting
aside such a room, so the requirement was retained.

Mr Spady pointed out that the reguirement in 16.32.357
that a person spending over & hours in an adult day-care
center be served 2 mea.s would effectively and unnecessarily
prevent that person from eating breakfast and supper with his
or her family. The department agreed and adopted a 10-hour
limit as a more reasonable one, especially 1in view of the fact
that supplemental food also must be offered.
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Mr. Peterson felt that the 16.32.380(7) requirement that
the person in charge of each personal care fa0111ty shift have
a key to each facility door was too broad in that it would
p0551bly give that person access to money, valuables, and
confidential material. The department retained the provisions
because it is a fairly easy matter to lock up such sensitive
materials in a cabinet, etc. for which the staff person need
have no key and because a fire or other emergency could
develop in the room so sequestered.

Doug Blakley, state long-term care ombudsman; Doug Olson,
Elderly Legal Services Developer; and Rose Skoog all wished to
see an additional requirement that the recreational opportuni-
ties offered to personal care home residents be documented.
In response, the department added to 16.32.380(9) a reguire-
ment that personal care homes post, and retain for one year as
documentation, a calendar of those activities.

Mr. Blakley and Ms. Skoog also requested there be added a
provision protecting any resident funds which might be handled
by a personal care facility. Therefore, 16.32.380(10) now
contains a requirement that a facility keep an accounting of
any such funds entrusted to it.

Shirley Thennis of the Montana Nurses' Association re-
quested that 16.32.380(12) be made more specific concerning
what level of staffing of a personal care facility would be
considered "sufficient". The department did not do so because
necessary staffing would vary from facility to facility and
even within the same facility at different times, depending
upon the number and highly variable level of incapacity of
its residents and because the building code requirements
should ensure that residents needing only personal care be
able to evacuate themselves with minimal assistance in case
of emergency.

Phyllis McDonald of the state Board of Nursing and Ms.
Thennis felt that the amended language in 16.32.382(1) con-
cerning assistance with self-administration of medication re-
sulted in untrained staff performing duties which only a
qualified nurse should do. Consequently, subsections (1) and
(3) were returned to their original language.

Mr. Peterson objected to the entire rule 16.32.382 con-
cerning supervision of self-medication in personal care homes
on grounds that it takes extra staff time, thereby increasing
costs, that delivery of medicine at the proper time and the
other requirements were too much responsibility for non-
professional staff, and that staff supervision of self-
medication should only occur when a resident can't or won't
take his own medication. The medication rule was retained
with the changes noted above because the law relating to
personal care homes requires supervision of self-medication,
which by its nature necessitates keeping track of when medica-
tions must be taken, and the kind of staff responsibility
established in the rule does not require nursing expertise.
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Mr. Hamilton questioned why 16.32.385(1)(c) required
closet shelves to be adjustable. The requirement was elimin-
ated due to the fact that wheel chair patients, for whom the
adjustable shelves were intended, likely would need assistance
anyway to use them, rendering the adjustability unnecessary.

Kenneth Daniels, representing Hawthorne House in Missoula,
objected to references to personal care homes and adult day
care centers as "medical facilities"; though that phrase is
not used, presumably Mr. Daniels referred to references to
those facilities as health care facilities. Both types of
facilities are considered health care facilities by definition
under the law [50-5-101(18)] even though the residents, by
and large, need personal care only, so no change could be or
was made.

Mr. Daniels also felt that the electric call system re-
quired by 16.32.385(2)(h) was unnecessary, since most patients
would be ambulatory and continent. Since residents who are
only partially continent, in need of wheelchairs, or simply
elderly and somewhat infirm, would be in personal care homes,
the call system was deemed necessary for their protection and
retained.

Mr. Daniels thought the 16.32.385(3)(e) requirement that
there be one toilet for every 4 residents was more strict than
the equivalent standard for nursing homes and should be
loosened. The standard in fact is the same as that required
by the present nursing home standards and was retained as
reasonable.

Mr. Danijels also asked if 16.32.385(3)(g) meant there had
to be 30 square feet per resident in each living room if there
were more than one such room. Since adequate space is assured
if the total living/dining area allows for 30 square feet per
resident, the rule was amended accordingly.

Finally, Mr. Daniels objected to what he saw as a re-
quirement in 16.32.385(3)(h) that screens always exist between
beds in multi-bed rooms, even those of married couples. How-
ever, since the rule allows a facility to have movable screens
to use only upon resident request as an alternative to cubicle
curtains, the rule was retained as is.

Mr. Peterson objected to the 16.32.385(3)(f) bathing
facility requirement as more stringent than the nursing home
equivalent. That is not the case; the requirement is deemed
reasonable and was retained.

Margo Hamilton, supported by a large number of indi-
viduals from Bozeman as well as the Bozeman Clinic, requested
language be added to clarify that a 'third-party provider"
who may give nursing services in a personal care home could
include an owner or operator of the facility who happens to
be a nurse. The department added language to 16.32.386(1l)(c)
indicating that such a person can provide nursing services in
the personal care home, so long as it is done under an agree-
ment separate from that with the personal care facility. ’
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Mr. Daniels felt that spot-checks of residents during
survey visits should be sufficient, rather than the 16.32.387
(4) requirement that each resident be screened at that time.
However, since the purpose of screeing is to ensure that each
individual in a personal care home has the level of capacity
the statute requires, the provision was retained. A redundant
phrase was also deleted from 16.32.387(1)(b) on the depart-
ment's initiative.

Mr. Daniels also objected to the right to appeal in
16.32.388 on grounds the state shouldn't interfere with the
right of a perscon to choose were they live. Since the right
to appeal screening decisions is statutory, the rule was left
alone.

Sally Hanley of Maplewood Manor in Missoula objected to
the rules in general as too expensive to comply with, but made
no specfic request that could be considered.

Mr. Spady felt that it was unnecessary to inspect each
day care home, but since each is a separate facility with a
separate license, such inspection is necessary.

David King requested that the department take care to
see that all rules are necessary in order to hold down costs
to facilities. Since the department has already considered
that issue, no changes were made.

Ben Johns of the Department of Social and Rehabilitation
Services commented that the rules apparently would be diffi-
cult for small (5-12 person) facilities to meet. No changes
were made because of the lack of any specific suggestion from
SRS.

Rose Skoog also expressed general support for the rules
as protecting regidents while keeping the cost of meeting
standards down.

/"\

AOHN Jd’DRYNAyZ M.D., Director

Certified to the Secretary of State June 18, 1984
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BEFORE THE DIVISION OF WORKERS' COMPENSATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF THE ADOPTION OF
of new rules and amending and ) NEW RULES AND AMENDING AND
transferring of rule ) TRANSFERRING OF RULE
24,29.3201 concerning ) 24.29.3201 CONCERNING

)

)

employers insurance EMPLOYERS INSURANCE
requirements. REQUIREMENTS.

TO: All Interested Persons:

. On March 19, 1984, the Division of Workers
Compensation published notice of public hearing on the pro-
posed adoption of rules and amending and transferring of rule
24.29.3201 concerning employers insurance reguirements at
page 486 of the 1984 Montana Administrative Register, issue
number 6. The hearing was held at 9:30 a.m. on April 18, 1984.

2. The division has adopted rules, effective July 2, 1984,
as follows:

Rule I -- 24.28.701 - same as proposed rule, except
the implementing section is changed from 2-4-302, MCA, to
39-71-203, MCA. Rule II -- 24.29.702, Rule III -- 24.29.703,
Rule 1y -- 24.29.704, Rule V -- 24.29.705, same as propesed.

(VI) 24.29.706 ELECTION NQT TO BE BOUND -INDEPENDENT
CONTRACTOR (1), (2), (a), same as prepesed rule

(i) evidence he pays social security or unemployment
taxes on his employees or self-employment tax ¢on himself; er

(ii), (iii), (iv), same as proposed rule

(b), (i), same as propesed rule

(1i) affidavies letters from at least three different
hiring agents, each of which states that the independent con-
tractor is currently, or was under contract during the indepen-
dent contractor's most recent tax year and that during the time
of the contract he was free from control or direction over the
performance of his services, other than c¢ontrol or direction
reguired by government regulation.

(c¢), (d), (e) same as proposed rule

(3) same as proposed rule

New sections as follow:

(4) Sole proprietors or working members of a partner-
ship who consider themselves or hold themselves out as indepen-
dent contractors, other than those in section (1) of this rule
and who have employees, may elect not to be bound under a com-
pensation plan, without providing the information reguired by
section (2) of this rule, but providing the following informa-
tion:

(a) number of persons employed by the independent
contractor other than himself,

(b} name of workers' compensation insurance carrier
providing coverage for his employees, and

(c) policy number of workers' compensation insurance
govering his emplovees.
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(5) The exemption provided for under this rule is
for workers' compensation purposes only. The fact that an
independent contractor neither applies for nor receives an
exemption does not imply employee status.

(4), as noticed, has been renumbered (6) and remains
the same as proposed.

(VII) 24,29.707 INEFFECTIVE ELECTION TO BE BOUND,
RE%ULTING DIVISION ACTION (1), (2), (3) same as proposed
Tule.

(4) When an uninsured employer is discovered, the
division will conduct a payrell audit to determine total pay-
roll paid during the period of time the uninsured employer was
not properly insured. The uninsured period to be audited is
limited to the three years prior to the date of discovery. er
date-of-insurance-coverager-whichever-is-the-ltongest-uninsured
periteds The division will assess a penalty of twice the prem-
ium which would have been due for the past two years had the
uninsured employer been insured under compensation plan No. 3

or $200, whichever is greater.
(5) same as proposed rule

(6) same as proposed rule

(7) Upon failure of an uninsured employer to satisfy
any obligations imposed by this rule, the division has a £irst

lien upon Eroperty of the employer within the state.
(8), (9) gsame as proposed rule

(VITTI) 24.29,708 POSTING INSURANCE STATUS IN WORKPLACE
(1) through (9) same as proposed rule
(10) Upon failure of an employer to satisfy any
obligations imposed by this rule, the division has a firse lien
upon property of the employer within the state.
(11), (12) same as proposed rule

3. The parts of these rules that recite a statute will
be indicated in the final rules submitted to the secretary of
state for printing in the ARM.

4. These rules are adopted in response to the 1983 Montana
legislative amendment of Section 39-71-401, MCA, which mandates
the division to enact rules for the exemption process and the
posting of insurance status in the workplace. To place all
similar division rules in one subchapter, the corporate officer
rule was transferred from 24.29.3201 to 24.29.705. 1In addition,
a summary of plans 1, 2 and 3, and the uninsured employer pen-
alty procedure are included in this subchapter. It was a
reasonable necessity that the division adopt the mandated rules
and place them in a common subchapter.

5. On April 18, 1984, a public hearing was held by the
division of workers' compensation regarding the adoption of the
foregoing rules. The division has thoroughly considered all
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verbal and written commentary received. The following is a
summary of the comments received from the public, and the
division's responses:

COMMENT: "Contracting agent” should be used instead of
"employer" in paragraphs (3) and (4) of Rule I (24.29.701).

RESPONSE: The term "employer" is defined in 39-71-118, MCA,
of the Workers' Compensation Act, which includes contractors
as employers, and substituting the term "contracting agent"
would be confusing.

COMMENT: The rule is inequitable and totally wrong by making
employers responsible and liable for independent contractors'
employees if the independent contractor has not properly com-
plied with insurance requirements.

RESPONSE: Subsection (3) of Rule I (24.29.701) is a restate-~
ment of an employer's liability under Section 39-71-405(1),
MCA, and does not create a new liability.

RULE II (24.29.702) ~ no comments.
RULE III (24.29.703) = no comments.

RULE IV (24.29.704):
COMMENT: "For any length of time" should allow up to 15
calendar days for musicians under casual employment.

RESPONSE: The wording of this rule clarifies the language in
39-71-117, MCA., The rule cannot be used to create an exemption
for any particular group.

RULE V (24.29.705) - no comments.

RULE VI (24.29.706):

COMMENT: It would be impossible to administer for any employer
with a large number of independent contractors due to the large
amount of paper work required.

RESPONSE: The paper work indicated by this rule is not required;
it is an option available to a business to reduce the risk of
treating an independent contractor as an employee by requiring
proof of coverage or exemption from the independent contractor.
A business could require all its independent contractors to pur-
chase their own workers' compensation insurance, apply for
exemption from coverage, or make no requirement whatsoever. A
business, with the concurrence of its insurer, which decides

not to regquire independent contractors to purchase insurance

or obtain an exemption might later be required to define their
employment status after an accident occurred. Therefore,
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whether the paper work is worth undertaking is up to the busi-
ness, depending on its method or risk management.

COMMENT: Individuals who do not
exemption would automatically be

apply or do not receive an
employees requiring coverage.
RESPONSE: The proposed rule has been modified to make it clear
that a person who does not apply for exemption or purchase in-
surance 1s not then necessarily an employee. There is no re-
quirement to apply for an exemption from coverage as an inde-
pendent contractor. A person who holds himself out as an inde-
pendent contractor also has the alternative of purchasing his
own workers' compensation coverage. Furthermore, if a person
does not formally hold himself out to be an independent con-
tractor and the hiring agent does not require that he purchase
insurance or obtain an exemption, the person may choose to do
neither, in which case his status will not be defined until an
accident occurs on the job. However, if a person holds himself
out as an independent contractor by applying for exemption from
insurance coverage and the exemption is denied, the individual
under Section 39-71-401, MCA, is determined not to be an inde-
pendent contractor for workers' compensation purposes only.

COMMENT: This is intimidating to young people and contains
very strict requirements with which newspaper carriers cannot
comply.

RESPONSE: Newspaper carriers would only have to comply with
applying for exemption if they chose not to buy workers' com-
pensation insurance for themselves, and if the newspaper com-
panies with whom they contract enforced a reguirement that
newspaper carriers do one or the other. This rule is not
written to determine who is or is not an employee. Its pur-
pose is to allow authentic independent contractors who elect
not to be covered with workers' compensation insurance an
exemption from the provisions of the Workers' Compensation

Act. The criteria is narrow and
the division with information to
determination of the status of a

strictly construed to provide
enable it to make a responsible
person who applies for inde-

pendent contractor exemption.

COMMENT: The paper work in administering this will be over-
whelming for both the business community and the division.

RESPONSE: The burden of paper work will be commensurate with
the business community's perception of its need to manage risk.
Many independent contractors will buy insuraence as a sensible
and inexpensive method for covering the costs of their accidents.
Many businesses will find that the risk of on-the-job accidents
with independent contractors not very great and therefore not
worth the effort of enforcing coverage cr an exemption. For
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those who do seek an exemption, the division recognizes it will
be faced with an increased responsibility, but has made ad-
justments to administer the rule. The potential workload has
been further reduced by amending the rule to require only proof
of workers' compensation insurance coverage for an independent
contractor who has employees but wants to exempt himself.

COMMENT: Paragraph (2) (b) (1) should be amended to read:
"Other than control or direction required for the performance
of his contract or by government regulation.”

RESPONSE: The phrase would effectively remove control as a
factor in determining independent contractor status and is a
legislative, not an administrative, decision.

COMMENT: The term "government regulation” should be all-
inclusive.

RESPONSE: The term is not intended to be restrictive,

COMMENT: Who will educate the public on the proposed rule
reguirements?

RESPONSE: The division will provide information to the public.

COMMENT: An application should not be necessary each time the
independent contractor changes hiring agents.

RESPONSE: Applications are not necessary each time a hiring
agent changes. The exemption is for a specific type of work

or service performed by an independent contractor. An ap-
proved exemption would be valid for one year and would be
effective provided the work being done was essentially the same
work described in the exemption.

COMMENT: The questions in the application cannot be filled
out until after the work has hegun.

RESPONSE: It may take some period of time to accumulate the
necessary information to establish independent contractor sta-
tus, so a novice independent contractor may not be able to ob-
tain an exemption. The rule is intended to protect against
granting exemptions to people who are employees and not inde-
pendent contractors.

COMMENT: Would an independent contractor who has coverage or
an exemption from another state need to apply?

RESPONSE: We do have provisions for extraterritorial coverage
and if an independent contractor from another state has workers'
compensation coverage, there would be no need for him to apply

12-6/28/84 Montana Administrative Register



-988-

for an exemption. No other state has this exemption so there
can be no reciprocity.

COMMENT: What consitutes a "large, substantial investment"?

RESPONSE: Each trade, occupation or profession has its own
special set of educational requirements or tools of the trade
which are essential to its performance. The term "a large,
substantial investment” is intended to distinguish an indepen-
dent contractor who effectively controls the essentials of his
business as opposed to an employee who is availed the employer's
resources. FEach application will have to be reviewed to deter-
mine whether or not the applicant's investment indicates his

own or another's control.

COMMENT: Amend (2} (a){i) to read: "Evidence he pays self-
employment soc¢ial security tax on himself (copy of Schedule SE
from his most recent tax return) or pays socilal security or
unemployment taxes on his employees."

RESPONSE: This language has been incorporated in the rule.

COMMENT: The requirement of submitting each year the entire
tax return is an intrusion on individual privacy which is un-
necessary to the requirements of regulation.

RESPONSE: We have modified the rule sc that a submission of a
tax return cach year is not required. However, the submission
of a tax return on the initial application if no other evidence
is available is required as a reasonable method of providing
evidence of business records and relationships that can docu-
ment that the applicant is in business. This does not violate
the right of individual privacy since there are alternatives

of purchasing insurance or taking no action whatsoever.

COMMENT: The annual requirement to resubmit all information
each year is extremely burdensome and should take place by a
statement that none of the conditions have changed and the
applicant seeks renewal.

RESPONSE: The proposed rule has been amended to allow an inde-
pendent contractor to renew the exemption each year by sub-
mitting an affidavit or statement that all conditions remain
exactly the same ag the original application.

COMMENT: A one-year exemption period is too short.

RESPONSE: A one-year exemption and renewal period is necessary
to Keep the information upon which the exemption is based c¢ur-—
rent. Many changes may oc¢cur in a business in the course of a
year. It will be difficult for the division to be aware of
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those changes without a regular annual renewal process.

COMMENT: Be more specific as to the type of tax statement
that will qualify under (2) (a) (iii).

RESPONSE: The federal income tax form 1040 with Schedule C
attached, because the form 1040 requires a signature. 1In the
case of a partnership, form 1065 must be submitted with form
1040.

COMMENT: Employers would be the persons required to enforce
this rule.

RESPONSE: The exemption from coverage by independent contrac-
tors is one option that an employer of independent contractors
can choose to manage risk. Enforcement is a business choice
and not an obligation.

COMMENT: The affidavits from three hiring agents in (2) (b) (ii)

should be changed to letters from different hiring agents, "or
bid on a contract" during the most recent tax year and "was

or would have been free from control or direction”.

RESPONSE: Since the criminal penalty for falsification of any
unsworn statement is the same as for an affidavit, a letter
could be used with equal effect, and the rule has been so
amended. Bids alone do not provide evidence of obligations
assumed by a contractor.

COMMENT: A provision should be made for the employer to be
involved in the determination process.

RESPONSE: The exemption is for the independent contractor him-
self, not to one specific employer or hiring agent. The em-
ployer or hiring agent may be contacted for verification of
statements submitted by the applicant.

COMMENT: Is a person who does not consider or hold himself out
to be an independent contractor outside the requirement of
insuring or obtaining an exemption?

RESPONSE: This question requires a consideration of the per-
son's assertion versus the actual facts of the case. If he

does not consider or hold himself out to be an independent con-
tractor, he will not apply for or be granted the exemption.
However, if an injury occurs which puts his status at issue, the
actual facts will bhe considered at that point to determine
whether he is an employee covered by a workers' compensation
insurance policy.

COMMENT: Can a volunteer obtain an exemption?
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RESPONSE: A volunteer cannot obtain an exemption because under
the workers' compensation law they are neither an employee nor
an independent contractor, so there is no provision for them

to do so.

COMMENT: Once an exemption is issued, there is no provision
to change the status if necessary.

RESPONSE: If the conditions in the application change, the
exemption would cease to be valid. Once approved, the exemp-
tion remains effective for one year while the independent
contractor performs services consistent with the conditions
under which the Division granted its approval. The applicant
can have the exemption voided at any time by informing the
division in writing that he desires to cancel the exemption.

COMMENT: The rule should state that the exemption is for
workers' compensation purposes only.

RESPONSE: The rule has been amended to include this language.

RULE VII (24.29.707):
COMMENT: What is the maximum period that can be audited to
assess a penalty under (4)?

RESPONSE: While Section 39-71-504(1), MCA, is rather unclear,
the amended rule provides for an audit period of three years
back from the date of discovery, which seems tc be the most
conservative period of the options provided by the statute.

COMMENT: The lien provision in (7) is unconstitutional,

RESPONSE: The lien is not unconstitutional but has been re-
vised in (7) to delete the word "first". The lien is provided
for by Section 39-~71-408, MCA.

RULE VIII (24.29.708) - no comments.

RS
Al 6/1?‘/%\"

) GARY}/-BLEWETT, Administrator
/ Divigion of Workers' Compensation

Certified to the Secreétary &f State June 18, 1984,
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REFMRT THE DEPARTMENT OF SOCIAL
AN RFEHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMFNDMENT OF
PULES 46.6.2510, 46.6,2%15,
45.6.2525, 46,6.2535,
46.6.2560 and 46.6,2570C
PERTAINING TO THE BLIND
VENDORS PROGRAM

In the matter of the amend-
ing ¢f Rules 46.6.2510,
46.6.2515, 46.6.25.7,
46.¢.2535, 46.6,2560 anu
46.6,2570 pertaining to the
blind vendors program.

— e —

TO: All Tnterested Personsg

1, On April 26, 1984, the Department of Social and
Rehabilitation Services published notice of the amendment of
Pules 46.6.2510, 46.6.2515, 46.6.2525, 46.6.2535, 46,6,2560
and 46.6.2570 pertaining to the blind vendors program at page
691 of the Montana Administrative Pegister, issue number 8.

2. The Department has amended Fules 46.6.2510,
46.6.2515, 46.6.2535, 46.6.2560 and 46.6.2570 as proposed.

3. The Department has amended Rule 46.6.2525 as
proposed with the following changes:

46.6,2525 VENDOR RESPONSIBILITIES Subsection (1) remains
the same.

(2) The duties of the vendor shall be to:

(a) perform faithfully and to the best of his ability
the necessary duties in connection with the operation of the
facility in accordance with the department's rules and
regulations, the terms of the permits, the agreement, and
shall perform in the best interests of the blind vendors
program as a whole; .

(b) cooperate with duly authorized representatives of
the department in connectien with their official responsibil-
ities under the program;

(c) operate the facility in accord with all applicable
health laws and regulations;

(d) furnish such reports as the department may from time
to time require;

(i) submit the SRS-v&D-BE-1 by fifteenth of each month;

(ii) pareieipate-in anmual momthly-inventery by-£ifteenth
at-peginning-of Oetober esch-mentk SUBMIT QUARTERLY INVENTORY
BY THE FIFTEENTH OF JANUARY, APRIL, JULY AND OCTOBER;

(e) follow generally acceptable accounting practices;

(f)  take no action in the derogation of, or inconsistent
with, the paramount right, title, and interest of the depart-
ment to the facility, its equipment and the lease or agreement
with the management of the property;

(g) maintain the highest standard of personal appear-
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ance, grooming and behavior so as to win and retain the
respect of the clientele of the facility;

(h) pay cash for all merchandise or immediate payment
upon receipt of billing;

(i) to report to the department in writing, as soon as
practicable, the occurrence of any accident at this facility,
This requirement is in addition to the vendor's duty to report
any accident to the insurance carrier;

(i) to report to the department any claim or suit which
may be brought against the vendor as the result of any acci-
dent at the facility. This requirement is in addition to the
vendor's duty to report such information to the insurance
cerrier.

Subsections (3) through (6) remain the same,

AUTH: 18-5-414 MCA
IMP: 18-5-415 MCA

4. The Department has thoroughly considered all verbal
and written commentary received:

COMMENT: All vendors opposed the amendment to Rule 46.6.2525
which changed an annual inventory requirement to a monthly
inventory, The vendors found a monthly inventory unreasonable
in that it is too time consuming for the visually impaired and
unnecessary considering the small amount of inventory on hand.

RESPONSE: The monthly inventory requirement will be changed
to a gquarterly inventory. The Department felt a qguarterly
inventory would be required for proper business practice but
not necessarily a monthly inventory.

COMMENT : The vendors recommended that Rule 46.6.2560 be
changed to provide for either a flat fee or a percentage of
profits in contracts with vending machine companies with a
determination being made on an individual basis. Percentage
of profits would mean more income per machine during peak
periods of use. A flat fee would be easier to administer and
over a period of time would be the same or higher than the
percentage of profits. Reporting of profits accurately is
almost impossible to monitor.

RESPONSE: The Department has determined that the amendment to
the rule of a flat fee will remain as proposed for ease of
administration with no anticipated loss of ipcome

)

Certified to the Secretary of State June 18 , 1984,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE REPEAL OF
RULES 46.11.111 and

In the matter of the repeal )

of Rules 46.11.111 and )

46.11.114; the amendment of } 46.,11.114; THE AMENDMENT OF
Rules 46.11.116, 46.11.120 ) RULES 46.11,116, 46,11.120
and 46,111,125 and the adop- ) and 46.11.125 AND THE

tion of Rule 46.11.127 ) ADOPTION OF RULE 46.11.127
pertaining tc the food } PERTAINING TO THE FOQOOD
stamp program ) STAMP PRCGRAM

TO: All Interested Persons

1. On April 26, 1984, the Department of Social and
Pehabilitation Services published notice of the proposed
repeal of Rules 46.11.111 and 46.11.114; the azamendment of
Rules 46.11.116, 46.11.120 and 46.11.125 and the adoption of a
rule pertaining to the food stamp program at page 687 of the
Montana Administrative Register, issue number 8.

2. The agency has repealed Rules 46,11.111 and
46.11.114 as proposed.

3. The agency has adopted Rule 46.11,127 (Fule I}, FOOL
STAMPS, CERTIFICATION PERIODS, as proposed.

4. The agency has amended Pules 46,11.116 and 46.11,120
as proposed.

5. The agency has amended Rule 46.11.125 as proposed
with the following changes:

46.11.125 FOOD STAMPS, DETERMINING BENEFITS (1) Except
as provided in subsection (2) below, household benefits shall
be determined retrospectively on the basis of the household's
circumstances reported in their monthly report.

(2) Household benefits shall be determined prospectively
in the following situations:

(a) in cases which inveolve migrant farmworkers who are
pursuing migrant farmwork outside of their home area;

(b) in the first two months of eligibjlityv following an
initial application;

(¢) 4in the first two months of eligibility when a parti-
cipating housechold moves te--w-mew-county INTO MONTANA FROM
ANOTHER STATE;

4e¥ (d) when a rew member who is not aiready certified to
receive food stamps in another household begins to live with a
household which is currently on retrospective budgetinag, the
income and resources of the new member shall be treated prc-
spectively in the first two months of the new members eligi-
bilitys;
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{e) when an individual moves from one participating
household into another participating househcld, he cannct
receive benefits twice in the same month. However, that indi-
vidual can receive benefits in his new household when, before
benefits are issued to his former household, the former house-
hold agrees in writing to have their benefits reduced by the
portion allotted to the departing individual and waives their
right to an advance notice of adverse action.

(3} Income received in the first two months of eligi-
bility whieh-4s8-ne--longer-avaririable shall not be included in
retrcspectively budgeted income in  the third and fourth
months' of eligibilitys when:

(a) the income is from a source which no longer provides
income to the household; and

(b] the income was included in the household's prospec-~
tive budget in the first two month's of eligibility.

(4) Lease, rovyalty, ard rental income which is received
periodically but not on a monthly basis and which is expected
to continue shall be determined for the prior pewieds;—dudsr-1
to-dune-365 -~ and- proreted over <he-current -peried ;-Seprember-1
to- =i 12 MONTH PERIOD BEGINNINC FROM THE MONTH OF
APPLICATION AND PRORATED OVER THE CURRENT 12 MONTH FPERIOD.
ONCE A CYCLE OF INCOME PRORATION IS ESTABLISKFED, IT SHALL
REMAIN IN EFFECT FOR ONE YEAR., However, if any portion of the
prior period's inccme is expected to stop in the current
period, then this portion shall not be considered as income in
the current period.

6. The folleving are comments received by the
Department. No oral testimony was presented at *the public
hearing:

COMMENT: On May 23, 1984, the Department received a letter
from the U.S. Food and Nutrition Service which denied the
Department’'s request for a waiver to exempt households from
retrospective budgeting in the first two months of eligibility
after thev move from one countyv in Montana to another Montana
county,

RESPONSE: The Department operates the Food Stamp Program
under federal regulationsg and only the federal level can waive
rules. The Department is, therefore, revisinag the rule so
that only households who move into Montana from ancther state
are exempt from retrospective budgeting irn the first two
months of eligibility.

COMMENT: A countv administering the Fcod Stamp Program on two
Indian reservations finds that under retrospective hudgeting
it 1s better to use lease pavments in the month thev are
received. This county has few clients whe have to be closed
because of the entire lease income received.
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RESPONSE: The proposal to average and prorate lease, royalty,
and rental income will apply te all households, both Indian
and nor-Indian. The averaging of the annual income from these
sources will save clients from reporting and the agency from
working with this income at the time it is received during a
year. The county offices have reported that lease income can
be received at up to eight different times during a year. The
Department alsco believes that establishing a uniform procedure
for the averaging of this +type of income will reduce
certification errcrs which occur when the receipt of income in
a month is not reported timely.

COMMENT: It has been our experience as a county with an

Indiar reservation that prorating lease income in the current
last twelve months from a household's application for benefits
is better than prorating all cases from a certain date such as
July lst. Prorating all cases from a fixed date will cause
too much casework to be concentrated in a short period of
time.

RESPONSE: The Departrent agrees with this comment and has
revised the rule so that the month of application will be the
date from which income will be prorated. The Department has
also added language to the rule which keeps the proration of
income cycle in effect for one year after it is established.
This will prevent the agency from having to verify the income
received in a new twelve month period when a household drops
off the program and applies for benefits later in the same

twelve month cycle.

1rect r, Social and Rehablllta—
qerv:.ces

Certified to the Secretary of State June 1€ , 1984,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULES 46.12,510, 46.12.511,

In the matter of the }
adoption of Rules 4€¢.12.510, )
46.12,511, 46.12.512 and ) 46,12,512 and 46.12.513
46.12.513 pertaining to the ) PERTAINING TO THE
participation of rural ) PARTICIFATION OF RURAL
hospitals in the medicaid } HOSPITALS IN THE MEDICAID
program as swing-bed ) PROGRAM AS SWING~BED

)

facilities. FACILITIES
TO: All Interested Persons
1. Orn May 17, 1984 the Department of Social and Reha-~

bilitation Services published notice of the proposed adoption
of rules pertaining tc the participation of rural hospitals in
the medicaid program as swing-bed facilities at page 798 of
the Montana Administrative PRegister, issue number 9.

2. The department has adopted PRules 46.12.512, SWING-
BED HOSPITALS, PROCEDURES and 46.12.513, SWING-BED HOSPITALS,
REIMBUREEMENT, as proposed.

3. The department has adopted Rules 46,12.510 and
46.12.511 as proposed with the following changes:

46,12.510 SWING-BED HOSPITALS, DEFINITION (1) A swing-
bed hospital is a hospital which has been certified to use
medicaid patient beds interchangeably as either hospital beds
or skilled or intermediate nursing care bheds and which meets
the reguirements of hmie-¥% ARM 46.12.511.

46,12.511 SWING-BED HOSPITALS, REQUIREMENTS Svuvbksectiouns
(1) through (1) (¢g) remainr the same as proposed.

(h) The hospital shall be ir substantial compliance with
the requirements for skilled nursing facilities with respect
to patient's righte, specialized rehabilitation services,
dental services, soclal services, patient activities and dis-
charge planning as required in 42 CFR 405, subpart ¥, which
federal regulation has been incorporated herein by reference
at Puie-IF ARM 46.12.511 (1) (d).

4, The department has thoroughly considered all verbal
and written commentary received:

COMMENT: Nursing home residents must not be forced to move
100 miles away from homes and families, I suggest a 50 mile
radius.

RESPONSE: Payment for patients requiring less than acute care
service is not considered to be medically necessary when an
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appropriate skilled or intermediate care bed is available
within 100 miles. We have adopted this distance from the
Montana Foundation for Medical Care and feel it is appropri-
ate. Clients residing further away than they wish may move to
a closer bed as soon as one becomes available.

COMMENT: Patients requiring special rehabilitation services
should not be admitted in swing-beds when those services are
not available.

RESPONSE: We feel that these concerns are addressed in utili-
zation control procedures. In addition, such procedures would
have to be prescribed by the attending physician. It is
doubtful the physician would allow placement in a facility
where the needed services were not available.

COMMENT : A recommendatiorn was made that swing-bed stays
should not exceed 60 days.

RESPONSE: The department fecls that if a swing-bed placement
meets the requirements of this rule, it would not be appropri-
ate to limit the stay to 60 days, Given the restrictions
placed on the swing-bed, it would be difficult to raticnalize
its use being less on the sixtv~first day of the stay than it
was on the first day of admittance.

COMMENT: How will use and misuse of swing~beds be monitored?
RESPONSE: Compliance with the regulations will be monitored
through auditing procedures with potential retrospective

denial.

COMMENT: Most comments received were in support of these

requlations.

Director, Social and Rehabilita-
on Eervices

RESPONSE: None.

Certified to the Secretary of State June 18 , 1984,
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RFFORE THE DEFARTMENT OF SOCIAL
AND REHABILITATICN SERVICES OF THE
STATF OF MONTANA

NOTICE OF THE ADOPTION OF
RULES 46,25.701 AND
46,25,710 AND THE AMENDMENT
OF RULES 46.25.712,
46.25.720, 46.25.721,
46.25.723, 46.25.732,
46.25.738 AND 46.25.739
PERTAINING TO STATE GENERAL
FELIEF ASEISTANCE

In the matter of the adop=~
tion of Rules 46.25.701 and
46.25.710 and the amendment
of Rules 46.25.712,
46.25,.720, 46,25,721,
46.25.723, 46.25.732,
46.25.738 and 46.25.739
pertaining to state general
relief agsistance,

TO: All Interested Persons

1. On May 17, 1984, the Department c¢f BSocial and
Rehabilitation Services published notice of the proposed
adoption of Rules 46,25.701 and 4+,25.710 and the amendment of
of Rules 46,255,712, 1€.25.720, 46.25.721, 46.25.723,
46.25.732, 46.25.738 and 46.25.739 pertaining to state general
relief assistance.

2. The department has adopted Rules 46.25.701 (Rule I},
GENERAL PRELIEF, PURPQSE and 46.25.710 (Rule II), GRANDFATHER
PROVISION, as proposec.

3. The department has amended Rules 46.25.721 and
46,25.738 as proposed,

4. The department has amended Rules 46.25.712,
46.25,720, 46.25.723, 46.25.732 an 46.25.739 as proposed with
the following changes:

45.25,712 STANDARDS or ASSISTANCE Subsections (1)
through (1) (b) (iii) remain as proposed.

(iv) +vi} Assistance for telephone expenses will be
granted up to an eight dollar ($8) maximum standard only for
these recipients for which a phone is essential for an
indicated medical necessity CR amd a member of the assistance
unit's continued employment reguires them to be on carl.

Subsections (1) {¢c) through (1} (f) remain as proposed.

(g) A household may be eligible for an additional $10
per_month to contribute to the costs of NECESSARY transporta-
tion needs if the need is documented. Transportation is
a need only for the phyeically disabled OR amd those that live
more than three miles, taking the shortest practical route,
from the workfare worksite, lccal office of human services or
medical facility. Costs of conducting other business and
personal matters is considered to be included in the personal
need standard. Transp.rtation ceontribution will be $.175 6566
per mile or the recognized Iocal cost for public transporta-
tien for prior approved necessary travel.

Subsection (2) remains as propcsed.
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AUTH: Sec, 53-2-8B03, MCA
IMP: Sec. 53-2-602 and 53-2-B03, MCA

46.25.720 APPLICATICH FOR GEMERAL RELIEF Subsections
(1) throuch (4) remain the same.

(5) When ar applicant or recipient of general relief has
made application for supplemental security income (SSI) UNDER
TITLE XVI OF THE SOCIAL SECURITY ACT, the applicant ox recipi-
ent shall sign sn interim aseistance agreement wherein general
relief will be paid subject to recoupment when a supplemental
security income retroactive eligibility determination is made.

AUTH: Sec. 53-2-803, MCA
IMP: Sec., 53-2=-201, 53-3-Z01 and 53-2-803, MCA

46.25.723 DETERMINATION OF INCOME Subsections (1) and
(1) (a) remain as proposed.

ta} (b) "Potentially available"™ includes income rea-
sonably anticipated based on an assessment of the individual's
actual employment history, amd future earning potential, AND
ASSURED RECEIPT OF UNEARMED INCOME, #Income that would have
been avajlable had the applicant or recipient not been fired
without good cause, guit his job, or refused a bona fide offer
of employment within the prior two (2) months SHALL BE CON-
STDERED INCOME. and as—-weli--as-assured--peceiph-of- vrearred
incomer )

subsections (1) (c¢) through (4) remain as proposed.

AUTH: Sec. 53-2-803, MCA
IMP: Sec, 53-3-102, 53-3-204 and 53-2-803, MCA

46.25,732 WORK PROGRAM Subsections (1) through (2) (f)
remain the same,

(3) Work program participants are required to register
for employment with the Jocal job service and explore job
possibilities at Ileast weekly with the local Jjob service,

{4) " Work program participants mav alsoc be required to
participate in general relief job scarch,

(a)  While 2 recipient is participating in general relief
job search, they MAY w4i: be required to submit up to two
applications for employment per day en--deys, excluding
weekendsy~+he-vecipient-4:6- roe —Hy -workfare ~status, vVerifica-
tion of job applications must be submitted weekly, BI-WEEKLY
OR MONTHILY AS VETERMINED BY THE DFPARTMENT.

43 (5) Any recipient who refuses to participate in the
work program or general relief job search will lese-eitgibéd-
tey-for--gererar-relref- for-eme-{d)--week have their monthly
general relief berefit amount decreased by one-fourth for each
refusal.,

AUTH: Sec. 53-2-803, MCA
IMP: Sec. 53-3-305, 53-3-504 and 53-2-822, MCA
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4€.25.739 ELIGIBILITY DETERMINATION FOR STATE MEDICAL

ASSISTANCE Subsections (1) through (2) remain the same.

Subsections (2) (a) through (2) (¢) remain as propesed.

42} (d) Payment under the medical program will be made
only for +those services recognized by the Montana medicaid
program. and-sd-d--not -ereeed -the- medicoid-reimbursement-—rate
IN ADDITION, ONLY THOSE SERVICES which are medically necessary
to relieve pain and suffering or to alleviate life threatening
situations.

Subsections (2) (e) through (3) remain as proposed.

AUTH: fec. 53-2-803, MCA
TMP: Sec., 53-3-103 and =3-2-803, MCA

5. The department has thoroughly considered all verbal
and written commentary received:

COMMENT: The benefit standard should be paid at the maximum
level (AFDC) through January 1985, at which time the Legisla-
ture would be in session and a supplemental appropriation
requested.

RESPONSE: There is a constitutional mandate (Article VIII,
Sec. 14, Mt. Const.) that each state agency must not exceed
their legislative appropriation. (17-8-103, 104, MCA). To
«llow the appropriation to become exhausted would be in oppo-
sition to corstitutional mandate and legislative intent.

(UMMENT: When and how was the need study completed for the
shelter standarde? An independent need study should be com-
pleted to determine the cost of basic needs.

RESPONSE: This Department compiled a needs study to determine
the shelter standard by evaluation of the 1980 Census data and
actual documented rental needs in each state administered
county for March 1984,

A need study has been completed within the Department for all
standards. This need study is considerate of both the actual
needs of the indigent and budget limitationms.

COMMENT: There should not be a ceiling on the shelter stan-
dard. The shelter standard should be raised. A provision
should be put into rule to assist with rental deposits. The
shelter standard only provides for the indigent to reside in
substandard housing.

RESPONSE: As the shelter standard is based on documented
needs, as demonstrated by the state administered counties
survey, the standard is realistic to provide for the shelter
needs of the indigent. The Department has provided a standard
for each county to reflect it's individual economic situation.
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The provision of rental deposits within the General Relief
Program constitutes payment for future damages or rents and
assumes responsibility for an individual's personal negli-
gence. As the General Relief Program is intended to provide
for current and emergent needs, provision of rental deposits
would seem beyond the intent of the program.

There are other state statutes and local codes that provide
protection of «c¢itizens against substandard housing, The
Department of SRS has no authority or expertise in such mat-
ters. Substandard housing regulations and their enforcement
are the responsibility of local building inspectors. To
increase the shelter standard would not ensure the upgrading
of housing, but rather it would be an inducement for a rental
increase.

COMMENT: The Low Income Fnergy Assistence Program does not
meet the realistic heating needs of the indigent.

RESPONSE: The department's research indicates that the Low
Income Energy Assistance Program covers on the average 100% of
all heating needs for the months c¢f October through April.
The proposed rules allow for heatirg costs in the months of
May through September.

COMMENT: The proposed rule to have medical coverage for
relief of pain and suffering and for the alleviation of life
threatening situations 1is too restrictive and should be
expanded.

RESFONSE: The General Relief Program intends to provide for
emergent needs of the indigent. Provision of medical care
only in the case of pain and suffering and teo alleviate life
threatening situations is compatible with that intent.

COMMENT: The three mile 1limit on provision of additional
transportation assistance is unreasonable because it does not
consider the inclemency of the weather c¢r the irregularity of
the terrain in various localities,

RESPONSE: The three mile limit on transportation was based on
the statues for school bus transportation (Section 20-10-101
(2) (c), MCA) which states that an eligible transportee will be
one who resides three miles or more from the nearest
elementary school. The Department requires of the indigent no
more than is required of the state's school acve children,

COMMENT: The personal needs standard does not provide for
actual need.
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RESPONSE: The personal needs standard may not cover the situ-
ational needs of every individual. Some situational needs are
not emergent. In most cases the perscnal needs standard is
sufficient to provide for the basic personal needs of the
household.

COMMENT: The Aid to Families with Dependent Children (AFDC)
beneiit level is below the poverty index, The General Relief
payment amount is less than the AFDC benefit level. How can
it be said that the General Relief Program is providing for
the basic needs of the indigent if it is paying less than AFDC
and AFDC 1is below the poverty index?

RESPONSE: Aid to Families with Dependent Children is an
income maintenance program and General Relief is a temporary
emergent needs program, When benefits £rom other programs
(LIFAP, Food Stamps and Medical Assistance) are considered,
the General Relief program provides for the needs of the
indigent. The Montana Legislature has not mandated that bene-
fits in the General Relief program be at the poverty index
level.

COMMENT: It has heen stated that General Relief benefits
would not be decreased, but there is evidence that these bene-
fits wre decreasing in some cases.

RESPONSE: The proposed rule provides for a grandfathering
provision (Rule 46.25.710) to prctect benefits from being
decreased by the imposition of this rule. The Department has
been restrained from implementing this rule on an emergency
basis, The Department must therefore utilize existing rules
that allow only-for documented need.

COMMENT: The transportation allewance of £.06 per mile found
in ARM 46.12.712(1) (g) is unreasonable.

RESPONSE: The department is modifying this section to provide
$.175 per mile which is the allowable mileage rate for Mcontana
state employees.

CCMMENT: State law requires that vehicles be licensed and
insured., The General Relief Pregram does rot recognize these
expenses.

RESPONSE: Transportation hae been provided both in the per-
sonal needs standard (Rule 46.25.712(3)(d)) and in the addi-
tional transportation category (Rule 46.25.712(3) (h}). While
these standards may not provide for the operation of a motor
vehicle, they do preovide for a reans of transportation for
basic necessities.
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COMMENT: The Thrifty TFeod Plan dces not provide for the
nutritional needes of the indicent.

RESPONSE: The Thrifty Food Plan does provide for nutritious
diets. It has been designed to provide the Recommended
Dietary Allowances (R.D.A.) set in 1974 by the National Acade-
my of Sciences-National Research Council for the essential
vitamine, nutrients and minerals (Family Economics Review,
Fall 1981, U.S. Department of Agriculture).

COMMENT: How can eligibility technicians determine medical
necessity?

RESPONSE: Eligibility Technicians do not determine medical
necessity. They are directed to authorize an appointment with
a physician for an examination and any other procedures neces-
sary for diagnosis and treatment. The Montana Foundztion for
Medical Care reviews services as to their medical necessity.

COMMENT: Hearings should be held in various areas throughout
the state so that all interested people could give testimony.

RESPONSE: This Department is not required by law to hold
local hearings. The Department wil! in some circumstances, on
other issues, hold local hearings, if time and staff are
available., This rule requires immediate attention to resolve
emergent budget problems. 2All those who wish to be heard in
any administrative rule hearing and are not &vailable for pub-
lic testimony mray submit their concerns in writing to the
Department.

COMMENT: The indigent should not be punished because the
Department c¢f SKS did not reguest enough money from the legis-
lature.

RESPONSE: The appropriation requested from the Legislature
and granted in H.B. 798 was based on the historical costs of
the county general relief programs for the counties considered
to be likely candidates for assumption by the state.

COMMENT: Those on the work program receive less payment than
the amount they have earned.

RESPONSE: General Relief recipients who feel they are paid
for less than the amount of time they work should seek veri-
fication of their wage and hours worked from the Office of
Human Services. If there is some remaining guestion regarding
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the wage, hours worked or benefit provided, the Fair Hearing
process may be pursued by the recipient.

‘\"P

/éc&\/\o\i&u&

Dir&ctor, Social and Rehabilita-
tjlon Services

Certified to the Secretary of State June 18 , 1984,
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VOLUME RO. 40 OPINION NO. 54

PROPERTY, REAL - Licensing of brokers and salespersons;
PROPERTY, REAL - Timeshare arrangements;

MONTANA CODE ANNOTATED - Sections 37-51-102, 37-51-202,
70-23-102,

HELD: The Montana statutes concerning the licensing
of real estate brokers and salesmen apply to
property transactions involving rental

leasing, condominiums, the providing of lists
of real property by rental adencies for a fee,
and those timesharing arrangements where the
purchaser becomes an owner of the timeshare
unit.,

7 June 1984

F. Lon Mitchell

Board of Realty Regulation
Department of Commerce
1424 Ninth Avenue

Helena MT 59620

Dear Mr. Mitchell:
You have requested my cpinicn on the following guestion.

Whether the Montana statutes concerning the
licensing of real estate brokers and salesmen
apply to property transactions involving
rental leasing, condominiums, the pruviding of
lists of real property bv rental agencies for
a fee, and timesharing arrangements.

The Board of Realty Requlation licenses real es*tate
brokers and salesmen under the authority granted it in
section 37-51-202, MCA. The relevant definitions found
in section 37-51~102, MCA, are:
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(2) "Broker" includes an individuwal who for
anotkrer or for o fe¢e, commission, or other
valuable corsideratici ¢r who with the intent
or expectation of receiving the same
negotiates or attemnpts to negotiate the
listing, sale, purchase, rental, exchange, or
lease of real estate or of the improvements
thereon or collects rents or attempts to
collect rents or advertises or holds himself
out as engaged in any of the foregoing
activities. The term "broker" also includes
an individual employed by or on behalf of the
owner or lessor of real estate to conduct the

sale, leasing, subleasing, or other
disposition thereof at a salary or for a fee,
commission, or any other consideration. The

term "broker" also includes an individual who
engages in the business of charging an advance
fee or contracting for collection of a fee in
connection with a contract by which he
undertakes primarily to promote the sale,
lease, or other disposition of real estate in
this state through its listing in a
publication issued primarily for this purpose
or for referral of information concerning real
estate to brokers, or both, and any person who
aids, attempts, or offers to aid, for a fee,
any persen in locating or c¢btaining any real
estate for purchase or lease,

PR

(8) "Real estate" includes leaseholds as well
as any other interest or estate in land,
whether corporeal, incorporeal, freehold, or
nonfreehold and whether the real estate is
situated in this state or elsewhere.

{9) "Balesman" includes an individual who for
a salary, commission, or compensation of any
kind is associated, either directly,

indirectly, regularly, or occasionally, with a
real estate broker to sell, purchase, or
negotiate for the sale, purchase, exchange, or
renting of real estate.
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The scope of coverage of Title 37, chapter 51, MCA, is
broad, as evidenced by the inclusion of the phrase "any
interest in land" in the definition of "real estate,"
and by specific mention of a broad range of activities
that include the listing, sale, purchase, rental,
exchange, lease, collection of rent, and advertising of
real estate in the definition of "broker." These
definitions clearly apply to individuals engaged in the
business of rental leasing or providing lists of real
property.

The licensing provisions of Title 37, chapter 51, MCA,
would also pertain to any of the specified broker
activities involving condominiums. A "condominium," as
defined in Montana's Unrit Condominium Act, involves
ownership of a part of the land, buildings, and
improvements, described as a "unit." § 70-23-102(5},
(13), and (15), MCA. Consequently, a “"condominium"
represents an interest in real estate for purposes of
Title 37, chapter 51, MCA.

Your question as it applies to timesharing arrangements
is a more difficult one to answer, since the concept of
timesharing may take one of several forms, not all of
which resemble traditional interests in land. Some
background is in order.

Generally, the purchaser of a timeshare interest obtains
an exclusive and repetitive right to occupy housing at a
resort for a specified period of time. Where the
purchaser actually owns the timeshare unit for his
annuval period of time, i.e., where he receives a
transferable title to the unit (often referred to as a
timeshare ownership), the interest in the property is
¢clearly encompassed by the phrase "any interest in
land," contained in Montana's real estate licensing
statutes, § 37-51-102(8), MCA.

Where, however, the ownership interest is retained by
the developer, and the purchaser receives merely a right
to use a unit in the timeshare development, the interest
more closely resembles a membership license or
contractual right. This arrangement is often referred
to as a vacation license or vacation lease, the former
being a right to occupy an undesignated unit at a
certain resort during a specified time each year for a
specified number of years, and the latter being a right
to occupy a gpecific accommodation for a specified time
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over a specified number of years. Reiser, Real Estate
Time-Sharing, Am. Jur. 24, New Topic Service; Gunnar,
Regulation of Resort Time-Sharing, 57 Or. L. Rev. 31,
33-34 (1977). The states vary according to whether they
regulate vacation licenses and vacation leases by way of
their real estate laws, their subdivision laws, or their
securities laws. Gunnar, supra at 40.

Most states, including Montana, do not have specific
statutes dealing with timesharing as a property concept.
Although there is a growing body of case law on the
subject of timesharing, the concept has not, to my
knowledge, been tested in the Montana courts, The
application of common law property concepts has served
to legitimize timesharing ownership interests in some
states. See Note, Timesharing: A Unique Property
Concept Creates the Need for Comprehensive Legislation,
25 St. Louis U.L.J. 629, 634 (1981), discussing Home
Association v. Big Canoe Corp., No. C-65243 (Ga, Super.
Ct. Oct. 24, 1980); Bauer, Representing a Purchaser of a
Time Share, 11 Colo. Law. 1543, 1544 (1982). Where fee
ownership timesharing is not involved, the law is even
more unsettled. In Colorado, nonfee timesharing
arrangements are unregulated. Martin, Timesharing in
Colorado, 11 Colo. Law. 2804, 2806 (1982). In
California, a court has determined that under a
right-to-use timeshare arrangement, the szle of
membership interests in an adventure club entitling
members to the use of an undesignated resort condominium
unit for one week or more each year constituted a sale
or lease of an interest in subdivided lands, and, as
such, was within the jurisdiction of the state
Department of Real Estate, Cal-Am Corporation v.
Department of Real Estate, 104 Cal. App. 3d 453, 163
Ca{;—. Rptr. 729 (Call Ct. App., 2d Dist. 1980). The
conclusion reached by the California court is the
opposite of that arrived at by the Nevada Supreme Court
in State of Nevada v. Carriage House Assoclates, 585
p.2d 1337 (Nev, 1978). California subdivision law,
however, specifically covers membership rights in
condominiums and makes those interests subject to the
regulations of the state's Department of Real Estate.
Cal, Ann. Bus. & Prof. Code § 11004.5(g) (1) ({West 1984).
Montana does not have a similar statute,
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The Montana Legislature and the courts have not vet had
an opportunity to address the legitimacy of timesharing
as a method of transferring property, let alone to
determine whether an interest in real property is
involved in the variety of timesharing arrangements.
While wniform laws have been proposed to deal with
timesharing, none has been adopted in Montana. Eastman,
Time Share Ownership, 57 WN.D.L. Rev. 151, 152 (1981),
Moreover, it 1is uncertain whether any timesharing
arrangements are in current use in Montana, other than
the fee ownership timesharing arrangement, which, as I
have noted, comes under the jurisdiction of the existing
real estate licensing statute. Conseguently, it would
be inappropriate for me to issue an opinion cn that part
of your request which deals with the nonfee,
right-to-use timeshare interest. This subject is more
properly one for the Legislature.

THEREFORE, IT IS MY OPINION:

The Montana statutes concerning the licensing of
real estate brokers and salesmen apply to property
transactions involving rental leasing,
condominiums, the providirg of 1lists of real
property by rental agencies for a fee, and those
timesharing arrangements where the purchaser
becomes an owner »f the timeshare unit.

truly ygurs,

MIKE GREELY
Attorney General
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HOTICE OF PUCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Jode Committee reviews all proposale
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Proposale of the
Department of Revenue are reviewed only in regard to the
procedural requirements of the Montana Administrative
Procedure Act. The Committee has the authority to make
recommendations to an agency regarding the adoption,
amendment or repeal of a rule or to request that the agency
prepare a satatement of the estimated economic impact of u
proposal. (n addition, the Committee may poll the members
of the Legislature to determine if a proposed rule is
consistent with the intent of the Legislature or, during a
legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a
rule.

The Committee welcomes comments from the public and
invites members of the public to appear before it or to send
it written statements in order to bring to the Committee's
attention any difficulties with existing or proposed rulea.
The address is Room *38, Montana State Capitol, Helensa,

Montana 59620.
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JHZ ADMINIBTRATIVE RULES O MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
rules of state departmentsa and attached
boards presently in effect, except rules
adopted up to three months previously.

Montana Administrative Register (MAR) is a
soft back, bound publication, issued twice-
monthly, containing notices of rules proposed
by agencies, notices of rules adopted by
ugencies, and interpretations of statute and
rules by the attorney general (Attorney
General's Opinions) and agencies (Declaratory
Rulings) issued since publication of the
preceding register.

‘Jse of the Administrative Rules of Montana (ARM) @

Known
Subject
Matter

Statute
Nunmber and
Department

1. Consult ARM topical index, volume 16.
Update the rule by checking the
accumulative table and the tadble of
contents in the last Montana
Administrative Register issued.

2. Go to cross reference table at end of
each title which lists [MCA section
numbers and corresponding ARM rule
numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM iz updated through March 31,
1984, This table includes those rules adopted during the
period April 1, 1984 through June 30, 1984, and any proposed
rule action that is pending during the past 6 month period.
(A notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1984,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at whic¢h the action is
published in the 1983 and 1984 Montana Administrative
Registers.

ADMINISTRATION, Department of, Title 2

I State Plan of Operation for Distribution of Federal
Surplus Property, p. 746

I-1V and other rules - Moving and Relocation Expenses,
p. 735

I-VII Discipline Handling Policy, p. 740

I-XIX Veteran's and Handicapped Person's Employment
Preference, p. 93, 425

I-XXII Purchasing Rules, p. 1564, 1918

2.21.6402 and other rules ~ Minimum Standards for Performance
Appraisal, p. 905

2.23.101 and other rules - Operation of a Merit System, p.
858

2.31.101 ANSI Standards for Aerial Passenger Tramways, p.
350, 409, 811

2.32.101 Uniform Building Code ~ Doors - Health Care
Facilities, p. 622, 744

2.32.210 Review of School Plans in Areas Where There is a
Local Government Code Enforcement Program, p. 624

2.32.401 National Electrical Code - Minimum Standards and
Reguirements for Electrical Installations, p. 626

2.32.501 Standard for Recreational Vehicles - Construction,
p. 628
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AGRICULTURE, Department of, Title 4

I Restricting the Sale and Use of Endrin, p. 468, 812

I-X%1 Montana Agricultural Loan Authority Rules - Sale of
Tax~exempt Bonds to Provide Agricultural Loans to
Beginning Farmers/Ranchers, p. 1683, 363

4.12.3402 Seed Laborateory Reports - Enforcement, p. 1489,
1920

STATE AUDITOR, Title 6

I Exemption from the Registration Provisions of the
Securities Act of Montana - The Montana Venture
Capital Exemption, p. 352, 588

I-1v Registration Exemption for Regulation D Securities
Offerings and Creating Examination, Reporting and
Record Keeping Requirements for Investment
Advisors, 1582, 19

COMMERCE, Department of, Title 8

I Incorporation By Reference of Rules for the
Implementation of the Montana Environmental Policy
Act, p. 859

(Board of Athletics)

I-XL Professional or Semiprefessional Wrestling or

Boxing Matches or Exhibitions Which Inveolve a Prize
or Purse, p. 108, 437

(Board of Architects)

8.6.410 Renewals, p. 355

8.6.413 Fee Schedule, p. 283, 499

(Board of Barbers)

I-II Public Participation =~ Qualifications for
Examination for Out-of-State Applicants, p. 475

8.10.405 and other rules - Fee Schedule -~ Qualifications -
Teaching Staff - Curriculum - Course Completion
Procedures, p. 471, 813

(Board of Chiropractors)

8.12.601 and other rules ~ Applications, Educational
Requirements - Renewals - Continuing Education
Requirements, p. 285, 499

(Board of Cosmeteclogists)

8.14.814 and other rules =- General, Initial, Renewal and
Late Fees - Fee Schedule p. 548, 861

8.14.816 and other rules - Salons - Examination - Fee
Schedule - Electrology Schools -~ Sanitary Rules, p.
1225, 1815

8.14.1002 Applications for Electroloysis - Examiners =
Student Examinations, p. 1766, 245

(Board of Dentistry)

I-XIX Standards for Dentists Administering Anesthesia, p.
1768, 1861, 912

8.16.602 Allowable Functions for Dental Auxiliaries, p.
1693, 552, 921
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(Board of Horse Racing)

8.22.303

§.22.502

8.22.612
8.22.801

and other rules - Petition Proceedings - Filming of
Pari-mutuel Events and Financial Obligations of
Pari-Mutuel Licensees - Fines Levied by Stewards -
Unclaimed Tickets, p. 1775, 320

Licenses Issued for Conducting Pari-Mutuel Wagering
on Horse Race Meetings, p. 287, 813

Veterinarian: Official or Track, p. 287

General Requirements Concerning Preference, p. 290,
499

(Board of Landscape Architects)

8.24.405

and other rules - Examinations - Fee Schedules, p.
1695, 24

{Board of Morticians)

8.30.402

and other rules ~ Applications ~ Fee Schedule, p.
477, 815

(Board of Optometrists)

8.36.407
(Pharmacy)
8.40.405

(Plumbers)
8.44.403

(Polygraph
I-VI

Disciplinary Actions, p. 2, 369
Unprofessional Conduct ~ Violations, p. 1, 369

and other rules - Explosive Chemicals ~ Additions,
Deletions & Rescheduling of Dangerous Drugs, p.
357, 589

and other rules - Applications - Examinations -
Renewals - Duplicate and Lost Licenses - Fee
Schedule, p. 748

Examiners)

Licensure, p. 1589, 1921

(Professional Engineers and Land Surveyors)

8.48.1105

Fee Schedule, p. 630, 922

(Private Investigators and Patrolmen)

I-XXVI

8.50.101
8.50.201
8.50.401

8.50.431

Public Participation - Definitions - Employment -
Applications - Experience Requitrements =
Examinaticns = Identification - Insurance -
Uniforms License Renewal - Code of Ethics =
Complaint Procedures, p. 1863, 589

Organization, p. 1862, 589

Procedural Rules, p. 1863, 589

and other rules- Rules Governing the Board of
Private Security Patrolmen and Investigators, p.
1863, 589

Insurance Requirements, p. 1862, 815

(Board of Psychologists)

8.52.616

Fee Schedule, p. 1497, 1816

(Board of Public Accountants)

8,54,401

and other rules -~ Definitions - Professional
Conduct - Positive Enforcement - Examinations -
Licenses ~ Feeg - Records, p. 632

(Radiologic Technologists)

8.56.402

8.56.407
8.56.409

and other Rule - Applications - Fee Schedule, p.
1284, 1923

Renewals, p. 1588, 1922

Fee Schedule, p. 1592, 1923
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{(Renewvals)

I Renewal Date for All Barber Licenses, p. 1764, 245

8.44.405 and other rules - License Renewal Dates for
Plumbers, Professional Engineers and Land
Surveyors, Optometrists, p. 1412, 1717

(Board of Social Work Examiners)

I-VI Board Organization - Procedural Rules - Definitions
- Licensure Reguirements - Application Procedure -
Fee Scnedule, p. 131, 440

{Board of Weights and Measures)

8.77.102 Fees for Testing and Certification, p. 1698, 24

(Milk Control Bureau)

8.79.101 Transactions Invelving the Purchase and Resale of
Milk Within the State, Rule Definitions, p. 752

8.79.101 and other rule - Transactions Involving the
Purchase and Resale of Milk Within the State, p.
1140, 1817

8,79.301 License Assessments, p. 292, 501

(Financial Bureau)

I Retention of Bank Records, p. 1458

I Semi-Annual Assessment for State Banks, Trusts and
Investment Companies, p. 1783, 134, 440

I Amount to Which Finance Charges are Applied by a

. Licensed Consumer Loan Company, p. 665, 922

(Beard of Milk Control)

8.86.301 Pricing Rules, Class I Price Formula, p. 411

(County Printing)

B8.91.303 and other rule - Official Publications and Legal
Advertising - Schedule of Prices, p. 795, 1924

(Montana Economic Development Board)

I-1X Geneyal Provisions and Application Procedures =
Approval of Financial Institutions -
Confidentiality ~ False or Misleading Statements -
Service Charge - Fee Schedule - Non-Discrimination,

1880, 370

X=-XXIII Montana In-~State Investment Fund - Policy -
Eligibility Criteria - Preferences - Application
Procedures - Fees - Loans - Commitment of Funds, p.

1888, 379

I-X Rules Pertaining to Montana Economic Development
Board, p. 1509, 1820

I-XI1I Municipal Finance Consolidation Act Program, p. 862

8.97.301 and other rules - Definitions - Rates, Service
Charges and Fee Schedules - Board In-State
Investment Policy - Eligibility Criteria - Economic
Development Linked Deposit Program ~ Loan
Participation « Montana Economic Development Bond
Program, p. 667, 869, 922

(Coal Board)

8.101.301 and other rules - Policy Statement - Preapplication
Form - Agreement Form - Submittal Deadlines - Water
and/or Sewer Systems Provided by Districts, p.
1416, 1826
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(Health Facility Authority)

I-VIII Mcntana Health Facility Authority Rules, p. 1288,
1719

8.120.206 Fees - Initial and Annual Planning Service, p. 418,
696

EDUCATION, Title 10

(Superintendent of Public Instruction)

I State Special Education Complaint Procedures, p.
479, 817
I Obligation of Debts Incurred for the Purchase of

Property,. p. 754

10.41.101 and other rules - Vocational Education - General
Rules - Postsecondary Vocational Education -
Veocational Education in Secondary Schools, p. 135,
818

(Board of Public Education)
Gifted and Talented Children, p. 756

I v School for Deaf and Blind Eoundation, p. 1517, 192¢

10.55.101 and other rules - Accreditation Standards of the
Board of Education, p. 5, 827

10.55.210 School Morale, p. 4

10.55.302 Certificates - First Aid Training for Personnel
Coaching Athletics, p. 871

10.55.402° Minimum Units Required for Graduation, p. 758

10.58.101 and other rules - Standards for State Approval of
Teacher Education Programs Leading to Interstate
Reciprocity of Teacher Certification, p. 176, 831

10.62.101 and other rules - Certification of Fire Services
Training Schools, p. 760

(Montana Arts Council and Montana Historical Society)

I Cultural and Aesthetic Project Grant Evaluation, p.
553

(Montana Historical Society)

10,121.801 and other rules = Criteria for Grants Evaluations,

" p. 680

FISH, WILPLIFE AND PARKS, Department of, Title 12

I OQutfitters and Professional Guides, p. 1785, 246
I Disabled Persons, p. 236, 441

I Acceptable License Agent Security, p. 237, 441
I-1V Game Bird Farms, p. 1428, 247

I-IV Fur Farms, p. 1426, 247

I-VIII Game Farms, p. 1422, 247

I-IX Captive Breeding of Raptors, p. 1430, 1829

12.3.202 Classes of License Agents, p. 236, 441
12.5.401 0il and Gas Leasing Policy for Department-
Controlled Lands, p. 1594, 762

12.6.801 Bodting Closures, p. 1597, 502
12.6.901 Water Safety Regulations, p. 1597, 502
12.7.101 Commercial Fishing Permits, p. 1420, 1927
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12.9.202 Brinkman Game Preserve, p. 1602, 256

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I Certificate of Need - Psychiatric Hospital
Services, p. 1895

I-VII Standards for Intermediate Developmental Disability
Care Facilities ~ Adult Day Care Centers, General
Services/Administration and Food Service
Requirements - Personal Care Homes, Residency
Application Procedures, Screening Requirements and
Appeal Procedures, p. 556

I-VIIT Cesspool, Septic Tank and Privy Cleaners, p. 1611,
258

I=-XIV End-Stage Renal Disease Program, p. 1603, 41

16.8.1102 Air Quality Permit Requirements, p. 239, 503

16.10.305 Sale of Milk and Milk Products in Food Processing
Establishments, p. 1701, 26

16.14.801 and other rules - Cleaning of Cesspools, Septic
Tanks and Privies, p. 241, 504

16.16.101 and other rules - Sanitation in Subdivisjons, p.
765

16.32.103 and other rules - Certificate of Need Application
Forms and Annual Reporting Forms for Health Care
Facilities, p. 1610, 27

16.32.301 and other rules - Health Care Facilities -~ Adult
Day Care Centers - Personal Care Facilities, p.556,
929

16.32.302 and other rules - Chemical Dependency Treatment
Centers - Minimum Construction Standards -
Licensing and Certification, p. 918

16.32.373 Standards for Licensure of Hospice Programs, p.
570, 879

16.38.301 and other rules = Fees Charged by the Department's
Chemical Laboratory for the Performance of
Laboratory Analyses, p. 873

16.44.104 and other rules - Hazardous Waste Management -
Permitting Requirements - Applications - Conditions
- Financial Test, p. 1703, 265

HIGHWAYS, Department of, Title 18

18.5.106 Design Requirements for Access Driveways, p. 1618,
47

18.7.241 Forms for Utility Occupancy of Highway Right-of~-
Way, p. 1897

18.8.502 and other rules - Trip Permits - Insurance
Requirements - Regulations Covering Movement of
Oversize Homes and Buildings, p. 11, 389

18.8.516 Haystack Movers - Commercial Self-Propelled, p. 11,
389

18.8.1001 Mobile Home - Oversize Permits, p. 11
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INSTITUTIONS, Department of, Title 20

20.3.415 Definitions = Certification System for Chemical
Dependency Perscnnel, p. 681, 930

20.7.102 Emergency Rule - Prisoner Application Procedure,
General Statute Requirements, p. 1084, 1899, 3%0

20.11.108 and other rules - Reimbursement Policies, p. 790

JUSTICE, Department of, Title 23

I Instructor Certification Regquirements, p. 582

I-111 Child safety Restraint System Standards and
Exemptions, p. 571

(Board of Crime Control)

23.14.401 and other rules - Peace Officer Standards and
Training, Employment and Requirements, p. 573, 880

23.14.412 and other rules - Qualifications for Certification
of Academy and Training Courses - Certification
Requirements for Trainee Attendance and
Performance, p. 576, 881

LABOR AND INDUSTRY, Department of, Title 24

(Human Rights Commission)

I-VII Maternity Leave, p. 482

24.9.226 Prehearing; Conciliation, p. 1014, 1833

(Board of Personnel Appeals)

I-II Disgualification of Hearing Examiners - Dismissal
of Complaint, p. 1708, 599

24.26.102 and other rules - Freedom from Interference,
Restraint, Coercion, Retaliation - Employer Counter
Petition - Petition for Decertification = Complaint
- Answer = Exceptions - Petitions, p. 1708, 599

(Workers' Compensation Division)

I-VIII Employer's Insurance Requirements - Independent
Contractor Exemption Procedures, p. 486

24.29.3201 Corporate Qfficers -~ Election Not to be Bound, p.
488

STATE LANDS, Department of, Title 26

I-I1 Assessment and Waiver of Civil Penalties, p. 1905,
442

I-IV Certification of Coal or Uranium Mine Blasters, p.
1901, 420

26.4,1206 Notices and Cessation Orders: Service, p. 1908

26.4.1207 and other rules - Notices of Noncompliance and
Cessation Orders: Informal Hearings - Effect of
Inability to Comply - Continuation of Health and
Safety Related Activities, p. 1908
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LIVESTOCK, Department of, Title 32

I-VI Brucellosis Testiiy of Animals, p. 1790, 268
32.3.203 and other rules - Importation of Animals and
Biologics, p. 1787, 267
32.2.401 Livestock License, Permit and Miscellaneous Fees,
1795, 266
32.3.406 Emergency Rule - Testing of Animals, p. 1540

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

(Board of 0il and Gas Conservation)

I Emergency Rule - Workable Ignitor Systems on Wells
Producing Hydrogen Sulfide Gas, p. 324, 932
I Burning of Waste Gas and Ignitor Systems on Wells

Producing Hydrogen Sulfide Gas, p. 877

I-XXXIII Procedural Rules, p. 1620, 697

36.12.102 and other rules - Forms - Application and Special
Fees, p. 494, 882

36.22.307 and other rules =- Forms - Submittal Date of
Reports, p. 683, 831

PUBLIC SERVICE REGULATION, Department of, Title 38

I-V Electric and Gas Line Extensions, p. 1309, 1910
I-VII Charges Related to Utility Line Moves Associated
with Movement of Structures, p. 360

REVENUE, Department of, Title 42

I Determination of License Quota Areas, p. 1655, 1928

I Deduction of Windfall Profits Tax From Net
Proceeds, p. 1326, 242, 243, 505

I Deduction from Corporation License Tax for Sale of

. Land to Peginning Farmers, p. 1796, 392

I Deduction from Individual Income Tax for Sale of
Land to Beginning Farmers, 'p. 1798, 391

I Imputed Value of Coal, p. 1329, 1834

I Deduction for Insurance, Welfare, Retirement,
Mineral Testing, Security and Engineering, p. 1039,
1835 '

I-II1 Wholesale Distributeors, Obligations, Collection of

Annual License Fee, p, 1521, 1929

42.11.111 State Ligquor Identification Stamp, p. 1649, 1928

42.12.129 Determination of Proximity to a Place of Worship or
School, p. 1653, 1914, 325

42.12.203 Inter-Quota Area Transfers of All-Beverage
Licenses, p. 1650, 1915, 326

42.12.321 and other rule -~ Special Permits, p. 1657, 1913,
325

42.13.302 Brewer Storage Depots, p. 1648, 1928

42.22.101 and other rule - Assessment of Centrally Assessed
Property, p. 1658, 1930
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SECRETARY OF STATE, Title 44

1-vI Absentee Ballot Envelopes, p. 1660, 1802, 18, 394

1.2.217 Rule History Notes, p. 586, 883

1.2.419 Filing, Compiling, Printer Pickup and Publication
Schedule for the Montana Administrative Register,
p. 1523, 1837

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I-1v Participation of Rural Hospitals in the Medicaid
Program as Swing-Bed Facilities, p. 798

I-1V Child Care Agency Treatment Program, p. 1804

46.5.116 Protective Services, Information System Operator,
p. 1525, 1838

46.5.612 and other rules - Licensing of Child Care Agencies,
p. 1804, 327

46.5.801 and other rules - Licensing of Community Homes for
Persons who are Developmentally Disabled, p. 1442,
1839

46.6.102 and other rules - Rehabilitative and Visual
Services, p. 296, 511

46.6.2510 and other rules - Blind Vendors Program -
Certification - Transfer and Termination - Vendor
Responsibilities - Set Aside Funds - Contracts with
Vending Companies - Vendor Rights and
Responsibilities, p. 691

46.11.101 Food Stamp Program, p. 1713, 294

46.11.111 and other rules - Food Stamps, Determining
Eligibility For the Food Stamp Program - Reporting
Requirements - Determining Benefits - Certification
Periods, p. 687

46.12.3803 Medically Needy Income Standards, p. 1916, 1933,
328

46.25.712 and other rules - State General and Medical Relief

Assistance, p. 1810, 802
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