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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' oroposed new, amended or revealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the provosed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attornev general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the bhack of each register.
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BEFORE THE DEPARIMENT OF ADMINISTRATION
OF THE STATE OF MOWTANA

NOTICE OF PROPOSED ADOPTION
OF RULES RETATING TO
SEXUAL HARASSHENT

In the matter of the adoption
of rules relating to
sexual harassment

)
)
)
)
) NO PUBLIC HEARING
) CONTEMPLATED

TO: All Interested Persons.

1. On April 18, 1983, the Department of Administration proposes
to adopt rules which pertain to sexual harassment.
2. The proposed rules provide as follows:

RULE I SHORT TITLE (1) This sub~chapter may be cited as the
sexual harassment policy.

RULE IT POLICY AND OBJECTIVES (1) It is the policy of the state
of Montana to prohibit sexual harassment of state employees. This
prohibition applies to management and non-management emplovees.

(2) It is not the purpose of this policy to intrude upon the
personal lives of employees or to interfere with social relationships.
Sexual harassment, however, is unacceptable behavior when carrying out
the business of state government and will not be condoned or tolerated,

{3) Any employee who believes he or she is being subjected to
sexual harassment by anyone connected with his or her work is encouraged
+0 report the matter promptly, as provided in this policy.

(4) Substantiated violations of this policy by any state employee
will result in discipline.

(5) It is the objective of this policy to develop quidelines in
compliance with Governor's Executive Order No. 7-82, The Montana Human
Rights Act, and Sec. 703 of Title VII of the Civil Rights Act of 1964.

AUTH & IMP: 2-18-102, MCA

RULE III PEFINITIONS As used in this sub-chapter, the following
definitions apply:

(1) "Sexual harassment” means any deliberate or repeated
unsolicited comrents, gestures or physical contact of a sexual nature
when:

(a) submission to such conduct is made either explicitly or
implicitly a term or condition of an individual's employment;

(b) submission to or rejection of such conduct by an individual is
used as the basis for employment decisions affecting such individual.

AUTH & IMP: 2-18-«102, MCA

RULE IV AGENCY POLICY STATEMENT (1) Each agency of the executive
branch shall within 90 days of the effective date of this policy, adopt
a policy statement prohibiting sexual harassment in the agency.

(2) The policy statement shall be adopted over the signature of
the agency head.

(3) The policy statement shall be approved by the Personnel
pDivision, Department of Administration.

(4) The policy statement shall be disseminated to all agency
employees. AUTH & IMP: 2-18-102, MCA

MAR Notice No. 2-2-114 5-3/17/83
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RULE vV COMPLAINT PROCEDURE (1) Each agency of the executive
branch shall within 90 days of the effective date of this policy, adopt
a procedure to receive and investigate complaints of sexual harassment.

(2) This procedure must be approved by the Personnel Division,
Department of Administration.

(3) The procedure shall contain at a minimum, the following steps:

(a) An employee who believes he or she has been the subject of
sexual harassment must immediately bring the alleged act to the
attention of the immediate supervisor or to the first level supervisor
who is not involved in the alleged act.

(b} The supervisor must investigate the complaint within 30 days
of notification.

{c) The supervisor shall notify the agency Ecqual Employment
Opportunity officer, who may also participate in the investigation.

(d) The supervisor or the EEO officer shall prepare a report and
shall rmake a non=binding recammendation to the agency head as a result
of the investigation.

(e) The agency head shall make the final determination within 30
days after receiving the report on the proposed action to be taken.

(£} The report and the agency head's decision shall be made known
to the employee making the complaint, to the employee about whom the
camplaint is made, the division administrator (s) who supervise the
emplovees involved, and the EEO officer, Otherwise, the report and
decision made as a result of the internal investigation shall remain
confidential,

(4) Agency heads shall post the coamplaint procedure in each bureau
and in each location where the agency conducts business.

AUTH & IMP: 2~-18-102, MCA

RULE VI VIOLATIONS OF POLICY (1) Substantiated violations of this’
policy shall result in discipline in compliance with the Discipline
Handling rules as set forth in Title 2, chapter 21, sub-chapter 65, ARM.
Appropriate discipline may include discharge, if the initial violation
is sufficiently severe or if lesser violations are repeated.

(2) An employee has a right in the Grievance rules as set forth in
Title 2, chapter 21, sub-chapter 80, ARM, to file a grievance concerning
disciplinary actions.

AUTH & IMP: 2-18-102, MCA

RULE VII CLOSING (1) This policv shall be followed unless it
conflicts with negotiated labor contracts which shall take precedence to
the extent applicable.

AUTE & IMP: 2-18-102, MCA

3. These rules are proposed to implement Governor's Executive
Order No. 7-82, relating to sexual harassment; to define the term; to
require agencies to establish procedures for dealing with camplaints of
sexual harassment, and to provide for disciplinary action when
allegations of sexual harassment are substantiated,

4, Interested parties may submit their data, views or arguments
concerning the proposed adoption in writing to:

Dennis M. Taylor, Administrator
Personnel Division

Department of Administration
Room 130, Mitchell Building
Helena, Montana 59620

no later than April 15, 1983,
5-3/17/83 MAR Notice No. 2-2-114
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5. If a person who is directly affected by the proposed adeption
of rules wishes to express his data, views or arguments orally or in
writing at a public hearing, he must make written request for a hearing
and submit this request along with any written camments he has to:
Dennis M. Taylor, Administrator, Personnel Pivision, Department of
Administration, Room 130, Mitchell Building, Helena, Montana 59620, no
later than April 15, 1983.

6. If the agencv receives requests for a public hearing on the
proposed adoption from either 10% or 25, whichever is less, of the
persons who are directly affected by the proposed adoption; from the
Administrative Code Committee of the Legislature; fram a governmental
sub~division or agency; or fram an association having not less than 25
members who will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly affected
has been determined to be at least 25 persons.

7. The authority of the agency to make the proposed adoption is
based on Section 2-18-102, MCA, and the rules implement Section

2-18-102, MCA, :
Morris E Bﬁt, Elrector

Department of Administraticn

Certified to the Secretary of State March 7, 1983.

MAR Notice No. 2-2-114 5-3/17/83
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STATE OF MONTANA
DEPARTMENT OF COMMERCE

BEFORE THE BOARD OF HORSE RACING
In the matter of the proposed |} NOTICE OF PUBLIC HEARING
amendment of 8,22.1606 to add ) ON THE PROPOSED AMENDMENT
trifecta betting and the pro- } OF 8.22.1606 TYPES OF BETS,
posed adoption of new rules for) and PROPOSED ADOPTION OF
trifecta wageringunder a new ) A NEW SUB~CHAPTER 18, RULES
sub-chapter 18. } OF TRIFECTA WAGERING

TO: All Interested Persons:

1. On Friday, April 15, 1983, a public hearing will he
held in the downstairs conference room, 1430 9th Avenue, Helena,
Montana to congider the amiendment of 8.22.1606 to add trifecta
betting and the proposed adoption of a new sub-chapter, rules
of trifecta betting.

2. The proposed amendment of 8.22.1606 will add a new
subsection {3) and renumber the remaining subsections and
will read as follows: {new matter underlined, deleted matter
interlined)

"8.22.1606 TYPES OF BETS (1) The Quinmtela Quinella is

a contract by the purchaser of a @uiniela Quinella

ticket to select the first two horses to finish in a race.

2) ...

{3) The Trifecta is a contract by the purchaser of
a Trifecta ticket to select the first three horses in
their respective order of finish in a race.

{4) 13> The Big Q is a contract by the purchaser of
a Big Q ticket to select the first two horses in two
successive races.

{5) H43..."

3. The board is proposing the amendment to include
trifecta betting under the type of bets and to correct the
spelling of quinella. The authority of the board to make the
proposed amendment is based on section 23-4-104, MCA and imple-
ments section 23-4-301, MCA.

4. The proposed adoption of rules of trifecta wagering
will read as follows:

"I. TRIFECTA (1) In addition to the betting trans-

actions permitted by ARM 8.22.1606, a licensee may offer

a trifecta as provided by this sub-chapter.

(2) Trifecta means a betting transaction in which the
purchaser of a ticket undertakes to select in the exact
order of finish the first three horses to finish a race
on which the feature is operated.

{3) The trifecta is not a parlay and has no connection
with or relation to the win, place and show pools shown
on the totalisator board. All tickets on the trifecta
will be calculated in an entirely separate pool."
{authority - Section 23-4-104, MCA; implement - Section
23-4-301, MCA)

5~3/17/83 MAR Notice No. 8-22-26
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"II. REQUIREMENTS OF LICENSEE (1) Licensees providing
trifecta wagering shall, in addition to other require-
ments, comply with the requirements of this rule.

{2) No entries or field horses in a race comprising
the trifecta are allowed. .

(3) No licensee shall offer trifecta wagering on any
race when there are less than eight horses scheduled to
start. :

{4) Urine samples shall be taken from all horses which
started in a race on which there was trifecta wagering
and all urine samples shall be tested by the offiical
racing chemist with the costs therefore borne by the
licensee.

{5) Trifecta wagering shall be allowed only at tracks
that can demonstrate to the board that their facilities
can properly handle and implement trifecta wagering.
[authority - Section 23-4-104, MCA; implement - Section
23~4-301, MCA)

"I1I. POOL CALCULATIONS (1) The pay out price for
a trifecta pool shall be calculated in the following manner:

{a}) the legal percentage shall be deducted from the
total amount bet in the pool to determine the net pool.

{b) the net pool shall be divided by the value of
tickets bet on the winning combination.

{c) the guotient obtained pursuant to paragraph (b)
shall be multiplied by the purchase price of each ticket
on the winning combination. )

(2) In the event that no ticket is sold on the horses
finishing first, second, and third in the exact order,
then go to tickets that have been sold, coupled in a
combination finishing nearest the official order of
finish.

{(3) The following sequence based on the official order
of finish shall be used to determine the c¢ombination
referred to in subsection (4):

(a) £first, second, and fourth ~

{b) first, third, and fourth

(¢) second, third and fourth

(d) first, second and fifth

{e) first, third and fifth

(f) f£first, fourth and fifth; and

{g) sequentially thereafter.

(4) wWhere only two horses finish in a race on which
a trifecta feature is operated, the pool shall be calculated
in the following manner:

{a) The net pool shall be divided by the value of
tickets sold in the pool on horses selected to finish
first and second in the exact order of the official result
coupled with any other horse that started in the race.

{5) Where only one horse finishes in a race on which
a trifecta feature is operated, the pool shall be

5-3/17/83
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" calculated in the following manner:

{a) The net pool shall be divided by the. value of
tickets sold in the pool selectinyg that horse to finigh
first, coupled with any two other horses started in the
race.

16) Where there is a dead heat in any position of the
official result, the pay out price for the trifecta pool
shall be calculated in the following manner:

{a)  the legal percentage shall be deducted from the
total amount bet in the pool to determine the net pool;

1b) the total value of all bets placed on all winning
combinations shall be deducted from the net pool to deter-
mine a calculating pool;

{c) the calculating pool shall be divided into as many
equal portions as there are winning combinations;

{d) the value of tickets of each respective winning
combination shall be divided into its respective portion
of the calculating pool; ’

{e) $1.00 shall be added to the guotients obtained
pursuant to paragraph (d); and

{f) each sum obtained pursuant to paragraph (e) shall
be multiplied by the purchase price of each ticket.

{(7) If a horse or horses in the trifecta featue are
scratched or excused by the stewards after wagering has
comnmenced or should any horse or horses be prevented from
racing because of the failure of stall doors of the start-
ing gate to open, tickets on that horse or those horses
shall be deducted from the trifecta pool and the money
refunded to the purchasers of tickets on the horse so
excused or prevented from racing.

{8) The state parimutuel supervisor and the mutuel
manager shall examine the pattern of wagering made on
a trifecta wagered race prior to post time and shall con-
fer with respect thereto. If the state parimutuel super-
visor concludes that the wagering pattern ig of such an
irregular nature as to warrant reasonable concern that
illegal or corrupt practices may be intended with respect
to the race in question, he shall notify the presiding
stewards of his findings and the stewards shall declare
the race off and all trifecta wagers shall be promptly
refunded.

(9) Where the outcome of a race is such that the
distribution of the pool is not covered by this section,
the track parimutuel manager shall decide how the pool
shall be distributed." {authority - Section 23-4-104,
MCA; implement - Section 23-4-301, MCA)

5. The board is proposing the new rules to allow licensed
tracks to offer trifecta wagering as an alternative to twin
quin which hag been allowed in Montana but is no longer an
option under the new Cash-Sell computer parimutuel machines.

5-3/17/83 MAR Notice No., 8-22-2§
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6. Interested persons may submit their data, views or
arguments concerning the proposed amendment and adoption, either
orally or in writing at the hearing. Written data, views or
arguments may also be submitted to Stephen H. Meloy, Board
of Horse Racing, Department of Commerce, 1424 9%th Avenue, Helena,
Montana, 59620-0407, no later than April 14, 1983.

7. Geoffrey Brazier, Helena, Montana has been designated
to preside over and conduct the hearing.

8. fThe authority and implementing sections are listed
after each proposed change.

BOARD OF HORSE RACING
HAROLD HOPWQOD, CHAI

BY:

» DIRECTOR

DE! T T OF COMMERCE

Certified to the Secretary of State, March 7, 1983.

MAR Notice No. 8-22-26 5-3/17/83
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF LANDSCAPE ARCHITECTS

In the matter of the amendments) NOTICE OF PROPOSED AMENDMENTS
of 8.24.404 concerning seals ) OF 8.24.404 SEALS AND ISSUE
and 8.24.406 concerning } LICENSES and B8.24.406 RENEWALS
renewals. )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On April 16, 1983, the Board of Landscape Architects
proposes to amend rules 8.24.404 concerning seals and B.24.406
concerning renewals.

2. The proposed amendment of 8.24.404 will read as follows:
{(new matter underlined, deleted matter interlined)

"8.24.404 SEALS AND ISSUE LICENSES {1) Seals: Upon

registration by the board, the reyistrant will he advised

that he may shall secure an offiecial seal, and will be
informed of the requirements of the law with regard to

the use of such seal.

(a)..."

3. The board is proposing the rule amendment as the rule
now reads that the registrant will be advised that he may secure
an official seal. Section 37-66-308 {2), MCA requires that
the registrant shall have a seal approved by the board. The
change from "may" to "shall" is to provide consistency with
the statute. The authority of the board to make the proposed
change is baged on section 37-66-202, MCA and implements section
37-66-308 (2), MCA.

4. The proposed amendment of 8.24.406 will read as follows:
(new matter underlined, deleted matter interlined)

"8.24.406 RENEWALS (1) Certificates of registration

shatl~expsre are renewable on or before the last day of

the month of June following their issuance or renewal

and shall become invalid on that date unless renewed.

It shall be the duty of the board to notify every person

registered under the act, of-the-date-sf-expiration-of

his-eertificate-and-the-amount-of-the-fee-that-shaii-be
regquived-for-ita-renewat-for-i-years of the date his
certificate is required to be renewed for the 1 year

period and the fee required for renewal. such Such notice
shall be mailed at-Yeast-3-months-in-adveance-of-the-date

of -expivration-of-said-certifieater no later than May 30
of the current. renewal year, Renewal may be effected

at any time during the month of June by payment of the
fee. The failure on the part of any registrant to renew
his certificate annually in the month of June as required
above shall not deprive such person of the right of renewal,
but the fee to be paid for the renewal of a certificate
after the month of June shall be increased by 10% for
each month or fraction of a month that payment of renewal
is delayed up to €6-days 6 months after which time-said
eertificate-of-regiseration-shalti-expiver the registrant

5-3/17/83 MAR Notice No. 8~24-8
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must reapply as a new applicant. The board will send

registrants_a notice of the expiration of the renewal

yrace period at least 30 days prior to its termination."

5. The amendment is proposed as the rule now states the
board will notify a registrant of renewal at least 3 months
prior to expiration. The board feels this is too far in advance
as registrants are apt to misplace notices received so far
ahead of the renewal date. It is felt that 1 month prior notice
is more feasible. The 6 month grace period and penalty is
proposed as the rule now allows a 60 day period after the June
30th deadline in which a registrant can renew, but gives no
direction as to what a registrant must do to reinstate his
certificate to practice after that period. The rule simply
states the certificate expires. By amending the rule to read
"after which time the registrant must reapply as a new applicant”
the board is giving the reyistrant a definite method in which
to validate an expired license. The 6 month grace period would
give the registrant ample time for renewing. The board feels
there is a need for this change because in the past if an appli-
cant did not renew within the 60 day time frame, the board
felt they did not have the ‘authority to impose any further-
penalty on the late registrant and had no way of effectively
handling an expired license. The board feels the proposed
rule amendment would be beneficial for the registrants and
would give clear guidelines to the registrant that failed to
renew and allowed his license to expire. The proposed change
will give the board the authority to handle expired licenses
fairly and consistently. The authority of the board to make
the proposed change is based on section 37-66-202, MCA and
implements section 37-66-307, MCA.

6. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to
the Board of Landscape Architects, 1424 9th Avenue, Helena,
Montana 59620-0407, no later than April 14, 1983.

7. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this reguest along with any
written comments he has to the Board of Landscape Architects,
1424 9th Avenue, Helena, Montana 59620-0407, no later than
April 14, 1983.

8. If the bhoard receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever
is less, of those persons who are directly affected by the
proposed amendments; from the Administrative Code Committee
of the legislature; from a governmental agency or subdivision;
or from an association having not less than 25 members who
will be directly affected, a public hearing will be held at
a later date. Notice of the hearing will be published in the
Montana Administrative Register.

MAR Notice No. 8-24-8 5-3/17/83
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9. The authority and implementing sections are listed

after each proposed change.

BOARD OF LANDSCAPE ARCHITECTS
ESTHER HAMEL,

BY:

AN, DIRECTOR
T OF COMMERCE

Certified to the Secretary of State, March 7, 1983.

5-3/17/83
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STATE OF MONTANA
DEPARTMENT. OF COMMERCE
BEFORE THE BOARD OF PHARMACISTS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendments of B.40.403 concern-) OF ARM B.40.403 PASSING

ing examination for licensure ) SCORE FOR EXAMINATION: 8.40.
as aregistevsd pharmacist; 8. ) 404 FEE SCHEDULE; B.40.602
40.404 concerning the fee ) 13) SANITATION AND EQUIPMENT
schedules; 8.40.602 subsection ) REQUIREMENTS; 8.40.603 (1)

{3) concerning sanitation and ) NEW PHARMACY; 8.40.604 CHANGE
equipment; B8.40.603 subsection ) IN LOCATION; 8.40.605 CHANGE
{1) concerning new pharmacies; ) IN OWNERSHIP; B.40.706 (1) (i)
8.40.604 concerning change in ) CLASS IV FACILITY; 8.40.902
location; 8.40.605 concerning ) {6) INTERNSHIP PROGRAM DEFINI-
- change in ownership; B8.40.706 ) TIONS; 8.40.1209 FEES; and
subsection (1) {i) concerning ) PROPOSED REPEAL OF B.40.908
class IV facilities; 8.40.902 ) PRACTICAL EXAMINATION
subsection (6) concerning )

internship program definitions;)

and 8.40.1209 concerning the )

fees; and proposed repeal of 8.)

40.908 concerning practical )

examinations for interns }

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persong:

1. On April 16, 1983, the Board of Pharmacists proposes
to amend and repeal the above stated rules.

2. The proposed amendment of 8.40.403 will change the
catchphrase, add new subsections (1) and (2) renumber (1) and
(2) as (3) and {4) and add a new subsection (5) and will read
as follows: (new matter underlined, deleted matter interlined)

"8.40.403 PABBING-S5CORE-FPOR-EXAMINAPEON~ EXAMINATION

FOR _LICENSURE AS A REGISTERED PHARMACIST 1) The

examination for licensure under section 37~-7-302, MCA

shall be ¢iven at least 2 times during each fiscal vear
of the state. The board shall determine the content and
subject matter of each exam, the place, time and date

of administration, and those persons who have successfully

passed the examination.

{2) The examination shall be prepared to measure

the competence of the applicant to engage in the Practice

of Pharmacy. The board may employ and co-operate with

any organizatign or consultant in the preparation and
grading of an appropriate examination, but shall retain

the sole discretion and responsibility of determining
which applicants have successfully passed such an

examination. )

43} (3) A general average of not less than 75 in all
subjects and not less than 60 in chemisty, mathematics,
pharmacology, pharmacy nor less than 75 in practice of

pharmacy shall be a passing score for the examination.

MAR NOTICE NO. 8-40-24 5-3/17/83
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{2} (4) The candidate has the option of retaking one
or more subjects at the next scheduled testing dates in
order to bring his average up to a score of 75 or higher.
In any event, the candidate must retake any subject that
a passing score as defined ahove was not achieved.

{5) In addition the board shall administer a juris-
prudence examination. This examination shall. be prepared
to_measure the competence of the applicant regarding the
statutes and rules governing the Practice of Pharmacy.

A score of not less than 75 shall be a passing score

for this examinatjon.”

3. The board is proposing the amendment to outline what
the examination for licensure as a registered pharmacist entails
and also to require applicants to take a jurisprudence examina-
tion to ensure that the applicants are knowleddeable with the
statutes and rulesg requlating the practice of pharmacy in Montana.
The authority of the board to make the rule change is based
on section 37-7-201, MCA and implements sections 37-7-201,
and 302, MCA,

4. The proposed amendment of 8.40.404 will read as follows:
{new matter underlined, deleted matter interlined)

"B.40.404 FEE SCHEDULE

(1) #*Application for reciprocity $206+00 225.00
{2) Original registration_ for

pharmacist 50.00
<ta)-—Renewal -+5+:66
{by--bate-renewai -36+66
{3) €Eertified-pharmacy~ Pharmacist annual

renewal fee 50.00
{a)--20riginat-cereificate -368-60
4} ——Change-in-ownership- -166+60-
4e}——Annuai-renewal-fee ~-=-35-686
{4}y --thate-renewai-fee -366+68
(4) *Sheves-{other-than-pharmeciest --38+686

Pharmacist late renewal fee 100.00
{5) -Bxaminetion-fee -=-55-69

Certified pharmacy original cerxtification
{includes original, change in location, and

change in ownership) 100.00
6) Certified pharmacy annual renewal fee 75.00
7}  Certified pharmacy late renewal fee 150.00

{8) Class IV Facility, certified pharmacy

license, {original and renewal) 50.00
9) Intern registration 40.00
10) Copies of documents 10.00
1]1) Certification of grades/transfer of

internship hours 10.00
{12) Application for examination 75.00

*indieates-these-fees-whéch-are-set-by;statute“
5. The amendment is proposed by the board to set fees
commensurate with costs of operating the board programs. The

5-3/17/83 MAR Notice No. 8-40-24
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proposed fees prescribed are those the board has determined
necessary to cover those costs. The authority of the board
to make the proposed amendment is based on sections 37-7-201,
MCA and 37-1-134, MCA. The rule implements sections 37-1-
134, 37-7-201, 302, 303, and 321, MCA.

6. The proposed amendment of 8.40.602 deletes subsection
{3) {a) and renumbers the subsections immediately following
{a) and will read as follows: ([new matter underlined, deleted
matter interlined) {full text of rule Jocated at page 8-1147, ARM)

“8.40.602 SANITATION AND EQUIPMENT REQUIREMENTS

...
(3)...
tay--istest-revisionsy-ireiuding-suppiements-of-the

Untted-States-PharmacopeeiafNational-Formularys

{a) 4py ..."

7. The amendment is proposed as the board has determined
that since there are a number of excellent reference materials
available, the pharmacists should be able to choose the materials
that they feel will keep them up to date with the latest drug
information and laws governing the profession of pharmacy.

The authority of the board to make the proposed amendment is
based on section 37-7-201, MCA and implements section 37-7-
201 (2) (b), MCA.

8. ‘The proposed amendment of B8.40.603 amends subsection
(1) only and will read as follows: (new matter underlined,
deleted matter interlined) (full text of rule located at 8-
1148, ARM)

"8.40.603 NEW PHARMACY (1) A pharmacy opening for

business must first secure a license and be registered

with the board before it may be lawfully conducted. A

fea-required-by-saction-37-7=-321-{2}7-MEA-ta~charged-£for

tasuing-such-eriginal-tteenser Application for license
to operate a new pharmacy, accompanied by the required
fee, should be made at least 30 days before such pharmacy

13 to be opened for business 3o that the same can be re-

veiwed by the board.

(a)..."

9. The amendment is proposed by the board as section
37-7-3211{2), MCA no longer specifies the required fee. The
regquired fee will be set out in the fee schedule in rule 8.40.
404. The authority of the board to make the proposed amendment
is based on section 37-7-201, MCA and implements section 37~
7-321, MCA.

10. The proposed amendment of 8.40.604 will read as follows:
{new matter underlined, deleted matter interlined)

"8.40.604 CHANGE IN LOCATION (1) Whenever a pharmacy

changes its location, it-shaii-appiy-to-the-board-for

amendment-of-its-annuni-Itcense-to-cover-the-new-tscatien
the original license becomes void and must be surrendered
to the board. An application for original certification,
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accompanied by the reguired fee, should be.made at least

30 .days before . such change occurs so that the same can

be reviewed by the board. %here-shail-be-ne-charge-for

such-amendmentr—-JAfErdnvit-forma-for-change-of-lecation

mey-be-secured-fromthe-board-effices)"

11. The amendment is being proposed by the board because
section 37-1-134, MCA allows boards to set fees commensurate
with costs of administering programs and the board has deter-
mined that the costs associated with the change in location
are equal to those for issuinyg a new certified pharmacy license.
The proposed amendment also specifies that the application
for a change in location should be filed 30 days prior to the
change to allow processing time. The authority of the bhoard
to make the proposed amendment is based on section 37-7-201,

MCA and implements section 37-7-321, MCA,

12. The proposed amendment of 8.40.605 will read as follows:
{new matter underlined, deleted matter interlined)

"8.40.605 CHANGE IN OWNERSHIP (l) When a pharmacy changes

ownership, the ori¢inal license bhecomes void and must

be surrendered to the board, and a new license secured

by the new owner or owners. Phis-is-reguived-even—in

case~there-is-no-change-in-+the-name-of-the-pharmacy;-or

in~the-registered-pharmacist-in-charge-of-the-pharmacyr

An-estabiished-pharmacy;-eperating-under-new-ownership-

is-regavded-as-a-pnew-enterprise-and-thea-£feo-required-by

section-3F-F~321~42} 7 -MEA-must—be-paid-by-the—new-oewner
for-a-new-licenses: Application should be made at least

30 days before such change occurs so that the same can

be reviewed by the board."

13, The amendment is being proposed by the board as section
37-7-321 (2), MCA, no longer specifies the required fee. The
required fee will be set out in the fee schedule in rule 8.40.
404. The proposed amendment also specifies that the application
for change in ownership should be filed 30 days prior to the
" change to allow processing time and deletes unnecessary wording.
The authority of the board to make the proposed amendment
is based on section 37~7-201, MCA and implements section 37~
7-321, MCA.

14. The proposed amendment of 8.40 706 will amend subsection
{1) (1) of the rule and will read as follows: (new matter under-
lined, deleted matter interlined)

"8.40.706 CLASS IV FACILITY (1)...

(i) That each family planning center must apply for

a license from the board and submit the required fee for

a Clasg IV facility. Fhis-iicense-wiii-be-itssued-for

a-period-of-one-yeary-irer-July-i-te-June-30y-and-wiil

be-renewed-ecach-year-providing-ali-conditions-hevein-stated
are-meer-~-The-eosk-af-this-license-wiil-be-§5-00-per-yearr

This license is to be displayed in a conspicuous place

at the facility."
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15. The amendment is being proposed because section 37-
1-134, WA allows boards to set fees commensurate with costs
of administering programs and the prescribed fee is being pro-
posed under the fee schedule rule, B8.40.404. The renewal pro-
vision is already addressed in rule 8.40.608, which applies
to all certified pharmacies. The amendment also clarifies
that the license must be displayed in a conspicuous place at
the facility. The authority of the board to make the proposed
amendment is based on section 37-7-201, MCA and implements
sections 37-7-201, and 321, MCA.

16. The proposed amendment of 8.40.902 amends subsection
{6) and will read as follows: [(new matter underlined, deleted
matter interlined)

"8.40.902 TINTERNSHIP PROGRAM DEFINITIONS {(1)...

{6) 'Internship period' means 1500 hours of practical
experience in an approved pharmacy, hospital or other
facility. The intern must acquire a minimum of 20 hours
experience per calendar week in not less than 5 days per
calendar week, and may acfuire a maxXimum of 48 hours .
experience per calendar week. However, the student may
acquire up to 568 700 hours concurrently with school
attendance in courses, c¢linical pharmacy programs, or
demonstration projects which have beer approved by the
Tri-Partite Committee and/or the . .boaxd.

7y..."

17. The board is proposing the amendment to allow interns
to acquire up to 700 hours of practical experience concurrently
with school attendance because of new clerkship courses added
to the curricula at the School of Pharmacy, University of
Montana, which allows student participation in on-site projects.
The authority of the board to make the proposed amendment is
based on section 37-7-201, MCA and implements section 37-7-

201 (2) (£), MCA.

18. The proposed amendment of 8.40.1209 will read as
follows: {new matter underlined, deleted matter interlined)

"8,40.1209 FEES (1) The fees to be assessed for

registration to manufacture, distribute, dispense, con-

duct research, or analyze a dangerous drug shall be
assessed according to the following schedule:

REGISTRATION ANNUAL FEE

{a) manufacture $100.00

{b) distribute 100.00

{c) dispense - pharmacies 16<66 25.00
{d) conduct research 30766 50.00
{e) analyze 36+668 50.00"

15. The amendment is proposed by the board to set fees
commensurate Wwith costs of operating the board program and
section 50-32-103, MCA allows the board.to set the fees for
administering the dangerous drug act up to $100.00.
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The authority of the board to make the proposed amendment is
based on section 50-32-103, MCA and implements section 50-
32-103, MCA.

20. The proposed repeal of 8.40.908 repeals the rule
in its entirety. Full text of the rule is found at page 8-
1165, Administrative Rules of Montana.

21. The board is proposing to repeal the rule because
the practice of pharmacy section of the National Association
of Boards of Pharmacy Licensure Examination (NABPLEX) utilized
by the board more than fulfills the need for a practical examina-
tion and therefore is a duplication that is unnecessary. The
authority of the board to make the proposed repeal is based
on section 37-7-201, MCA and implemented sections 37-7-201,
and 302, MCA.

22. Interested persons may submit their data, views or
arguments concerning the proposed amendments and repeal in
writing to the Board of Pharmacists, 1424 9th Avenue, Helena,
Montana, 59620-0407, no later than April 14, 1983.

23. If a person who is directly affected by the proposed
amendments and repeal wishes to express his data, views or
arguments orally or in writing at a public hearing, he must
make written reguest for a hearing and submit this reguest
along with any written comments he has to the Board of Pharma-
¢ists, 1424 9th Avenue, Helena, Montana, 59620~0407, no later
than April 14, 1983.

24. If the board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever
is less, of those persons who are directly affected by the
proposed amendments; from the Administrative Code Committee
of the legislature; from a governmental agency or subdivision;
or from an association having not less than 25 members who
will be directly affected, a public hearing will be held at
a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 170 based
on the 1700 licensees.

253, The authority and implementing sections are cited
after each proposed change.

BOARD OF PHARMACISTS
D. WAYNE BOLLINGER, R.Ph.,
PRESIDENT

4

BY: e,
ggmr % , DIRECTOR
PARTMENT OF COMMERCE

Certified to the Secretary of State, March 7, 1983,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PUBLIC ACCOUNTANTS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of 8.54.410 concern~ } OF ARM 8,54.410 FEE SCHEDULE
ing the fee schedule. )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On April 16, 1983, the Board of Public Accountants
proposes to amend rule B8.54.410 concerning the fee schedule.

2. The amendment as proposed will read as follows: (new
matter underlined, deleted matter interlined)

"8.54.410 FEE SCHEDULE

n ...

{6) €Eanceilmtion-and-reguest-for-refund-fee
ExPrATbrP AT TTITTTTTITTITTTTTTTYTITT Ty T T~ 26706
Candidate listings.......... e ea-sss sss.se 50.00
Candidate listings - labels.......icccc0u. 75,00

{7) Candidates cancelling their examinations and

requesting a refund will be charged a maximum fee of

$25.00 to cover administrative. costs.

{a)___Those candidates beinhq re-examined in only 1 part

of the exam will receive no refund for cancellation."

3. The board is proposing the amendment to set the above
fees commensurate with costs associated with the listings and
cancellation of exams. Section 37-1-134, MCA allows the boards
to set fees commensurate with program costs. These are the
fees the board has determined are necessary to cover the above
costs. .
4, Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Public Accountants, 1424 9th Avenue, Helena, Montana
59620-0407, no later than April 14, 1983.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments orally
or in writing at a public¢ hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to the Board of Publi¢ Accountants, 1424 9th
Avenue, Helena, Montana 59620-0407, no later than April 14,
1983,

6. If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever
is less, of those persgons who are directly affected by the
proposed amendment; from the Administrative Code Committee
of the legislature; from a governmental agency or subdivision;
or from an association having not less than 25 members who
will be directly affected, a public hearing will be held at
a later date. Notice of the hearing will be published in the
Montana Administrative Register.

7. The authority of the board to make the proposed amend-
ment is based on section 37-1-134, MCA and implements the same.
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BOARD OF PUBLIC ACCOUNTANTS
JACK DOBBINSG, C RMAN

GARY /BUC! AN, DIRECTOR
T OF. COMMERCE

Certified to the Secretary of State, March 7, 1983,
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BEFORE THE DEPARTMENT OF COMMERCE
OF THE STATE OF MONTANA
MILK CONTROL DIVISION

In the matter of the amendment NOTICE OF PROPOSED AMENDMENT
of rule 8.79.301 regarding OF RULE 8.79.301
licensee assessments

NO -PUBLIC HEARING CONTEMPLATED

TO: All Intereéted Persons:

1, On April 17, 1983, the Department of Commerce pro-
poses to amend Rule 8.79.301 relating to an assessment to he
levied upon licensees subject to the Milk Control Act. The
proposed amendment will become effective July 1, 1983.

2. The purpose of the amendment is to change the effect-
ive date of the rule as it applies to the assessments. There
is no change in the amount of the assessments. The rule as
proposed to be amended would read as follows:

"8.79.301 LICENSEE ASSESSMENTS

(1) Pursuant to Section 81-23-202, MCA, as amended, the
following assessments for the purpose of deriving funds to
administer and enforce the Milk Control Act during the fiscal
year beginning July 1, 3962 1983, and ending June 30, 1983
1984, are hereby 1ev1ed upon the Milk Control Act llcensees of

this Department.

(a) A fee of eight cents ($0.08) per hundredweight on
the total volume of all milk subject to the Milk Control Act
produced and sold by a producer-distributor.

(b) A fee of eight cents ($0.08) per hundredweight on
the total volume of all milk subject to the Milk Control Act
sold in this state by a distributor home based in another state.
Said fee is to be paid either by the foreign distributor or his
jobber who imports such milk for sale within this state.

(c) A fee of four cents ($0.04) per hundredweight on the
total volume of all milk subject to the Milk Control Act sold
by a producer.

(d) A fee of four cents ($0.04) per hundredweight on the
total volume of milk subject to the Milk Control Act sold by
a distributor, excepting that which is sold to another distrib-
utor."

3. Interested persons are asked to note that there is no
change in the amount of assessment proposed for fiscal year
1984. The purpose of the amendment is merely to change the
effective dates from July 1, 1982 through June 30, 1983 to
July 1, 1983 through June 30, 1984.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to
the Department of Commerce, 1424 Ninth Avenue, Helena, Montana
59620, no later than April 30, 1983.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
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request for a hearing and submit along with any written comments
he has to the above address no later than April 15, 1983.

6. If the agency receives requests for a public hearing
on the proposed amendment from either 10 percent (10%) or
twenty five (25), whichever is less, of the persons who are
directly affected by the proposed amendment;from the admini-
stative code committee of the legislature; from a governmental
subdivision or agency; or from an association having not less
than 25 members who will be directly affected, a hearing will
be held at a later date. Notice of the hearing will be pub-
lished in the Montana Administrative Register., Ten percent
(10%) of those persons directly affected has been determined
to be 33 persons based on an estimate of 331 resident and non-
resident producers, producer-distributors, and jobbers subject
to this assessment.

7. The authority of the agency to make the proposed amend-
ment is based on Section 81-23-202 MCA, and implements Section
31-23-202 MCA.

GARY BUCHANAN, DIRECTOR
DEPARTMENT OF COMMERCE

By:ikék‘!hﬁwv é? Ci{r°'/
WILLIAM E. ROSS, CHIEF
MILK CONTROL BUREAU

Certified to the Secretary of State March 7 , 1983.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

In the matter of the amendment ) NOTICE OF PUBLIC HEARING ON
of Rule 8.86.301 (8)(b), (c), ) PROPNSFD AMENDMENT OF RULE

(d), (e}, (9)(a): as it re- ) 8.86.301 (8)(b), (c)., (d),

lates to fixing the class III ) (e), (9)(a): PRICING RULES
formula price and updating the )
freight allowance for class I )
milk. }

DOCKET NO. 64-83

TO: All Interested Persons

1. On April 22, 1983 at 9:00 a,m., MST, or as soon there~
after as interested parties can be heard, a public hearing will
be held in the lower conference room in the Department of Com-
merce at 1424 Ninth Avenue, Helena, Montana.

2. The hearing will be held at the request of Montana
Dairymen's Association and Beatrice Foods Company of Billings,
Great Falls, Missoula, and Kalispell, Montana. The petition
filed by Montana Dairymen's Association proposes amending Rule
8.86.301 (8)(b), (c), (d), and (e} as follows: (full text of
rule is located at pages 8-2539 through 8-2549 Administrative
Rules of Montana) (new matter underlined, deleted matter inter-
lined)

"8.86.30] PRICING RULES

(1) . .

(8) . . .

(b) All milk received by the plant of origin that is in
excess of any beneficial use by said plant must bé shipped to
a different market for manufacturing purposes td prévent waste.
Such milk, being classified by statute and rule as class 111,
will be subject to a special reduced price fixed by the board
and applied selectively by board auditors to those producers
whose production exceeds their average production for the pre-
ceeding two years by at least 15%. The allowance of I5% in
excess Of average production assures the plant of an adeqguate
supply of milk for plant needs and is therefore subject to the
regularly establighed class III price as prescribed by the for-
mula established by the Board of Milk Control. This reduced
price will apply in any month of the year that the above condi-
tions exist. The reduction in the formula price for class III
milk will be accomplighed by subtracting the difference between
the price received by the plant for this class of milk and the
established class I11 price ordinarily paid to producers for
class III1 usage, from the plant's cost of hauling this milk to
another market based on ninety-five cents ($0.95) per running
mile.  In the event that the plant receives less than the es-
tablished Montana price for class Y11, the difference will be
added to the hauling cost as computed above.
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(¢) Any new producer entering the market after the
effective date of this rule will be accorded plant usage for
his milk until he has established a production record for a
period not to exceed six (6) months exclusive of the months

of May, June, and July. After he has established a production
record, such producer will participate in milk shipped to
other markets on the same basis as all other plant producers.

(d) In the event that total class III usage allocated to
producers must be shipped to another market because of inven-
tory differences supplying regular plant class III usage, then
all producers will share in such usage pro-rata.

(e)th¥ Price paid to producers for class III milk will be
computed and announced monthly in accordance with the above
formula and the price calculated during the current month, will
be the price paid during the succeeding month.

9 . . ."

3. The purpose for Montana Dairymen's Association pro-
posing to amend Rule B8.86.301 (8)(b), (¢}, (d), and (e) is to
require those producers who are responsible for producing sur-
plus milk in excess of the plant's needs, to absorb the cost
of disposing of that surplus in the form of a lower price, Be-
cause of the selective characteristics of this proposed amend-
ment, Montana Dairymen's Association requests the change on a
all or a no change at all basis.

4, The petition filed by Beatrice Foods Company of
Billings, Great Falls, Missoula, and Kalispell proposes amend-
ing Rule 8.86.301 .(9) (a) as follows: (full text of rule is loc-
ated at pages 8-2539 through 8-2549 Administrative Rules of
Montana) (new matter underlined, deleted matter interlined)

"8.86.301 PRICING RULES

ay ..

9 . ..

(a) The following maximum freight allowance may be
charged producers of a licensed distributor or dealer, whose
plant is located within Montana on transfers of bulk milk, a
major portion of which is used class I, between distributors
situated more than twenty-five (25) road miles apart, regard-
less of the market area or state of the receiving plant:

MAXIMUM FREIGHT

ALLOWANCE
DISTANCE (per_hundredweight)
25 - 50 miles 25¢ <365
51 - 75 miles 464 .55
76 - 100 miles 584 .73
101 - 150 miles 664 1.10
151 =~ 200 miles 764 .46
201 - 250 miles 864 1.83
251 = 300 miles 864 2,19
301 - 350 miles or more 954 2.56

(b) . . ."
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5. Beatrice Foods Company requests Rule 8.86.301 (9) (a)
be amended to update freight allowances which were established
in 1968 so they are commensurate with current freight costs.

' 6. Interested persons may present data, views, or argu-
ments pursuant to section 2-4-302, MCA, either orally or in
writing at the hearing or by mailing the same to the Milk Con~-
trol Bureau, 1430 Ninth Avenue, Helena, Montana 59620-0422 no
later than April 18, 1983.

7. Mr. Geoffrey L. Brazier, 1424 Ninth Avenue, Helena,
Mentana has been designated to preside over and conduct the
hearing.

8. The authority of the Board of Milk Control to conduct
the hearing is based on section 81-23-302, MCA, and implements
the same section.

GARY BUCHANAN, DIRECTOR
DEPARTMENTVOF COMMERCE

By ZU&Z&;0~ £ Reeor

William E. Ross, Chief
Milk Control Bureau

Certified to the Secretary of State March 7, 1983.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PROPOSED ADOPTION
of Rule I Certification of ) OF RULE I CERTIFICATION OF
Exchange Teachers }  EXCHANGE TEACHERS

) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons

1. On April 16, 1983, the Board of Public Education
proposes to adopt Rule I that relates to certification of
exchange teachers,

2. The rule as proposed to be adopted provides as
follows:

RULE I CERTIFICATION OF EXCHANGE TEACHERS (1) A Class
5 certificate may be issued for one year to a teacher,
administrator or specialist who is on an exchange program
with a school district.

AUTH: 20-4-102 IMP: 20-4-203

3. The board of public education is proposing this rule
because rule 10.57.105, Certification of Non-Citizens, was
repealed effective February 26, 1982 because of legislation
deleting the provisions relating to non-citizens. This rule
will reinstate the one-year certification option for exchange
teachers to avoid a lengthy process of certification that
would defeat the exchange program.

4. Interested parties may submit their data, views or
arguments concerning the proposed rule in writing to
Allen D. Gunderson, Chairman, Board of Public Education,

33 South Last Chance Gulch, Helena, Montana 59620 no later
than April 14, 1983.

5. If a person who is directly affected by the proposed
rule wishes to express his data, views and arguments orally
or in writing at a public¢ hearing, he must make written
request for a hearing and submit this regquest along with
any written comments he has to Allen D. Gunderson, Chairman,
Board of Public Education, 33 South Last Chance Gulch, Helena,
Montana 59620 no later than April 14, 1983,

6. If the agency receives requests for,a public hearing
on the proposed rule from either 10% or 25, whichever is
less, of the persons who are directly affected by the
proposed rule; from the Administrative Code Committee of
the legislature; from a governmental sub-division or agency;
or from an association having not less than 25 members who
will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 100 persons based on 1,000
school administrators in the state of Montana.
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7. The authority of the agency to adopt the proposed
rule is based on section 20-4-102, MCA, and the rule
implements section 20-4-203, MCA.

%/D Gum‘.»\ .

ALLEN D. GUNDERSON, CHAIRMAN
BOARD OF PUBLIC EDUCATION

o Uit LoD

s

Certified to the Secretary of State March 7, 1983
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BEFORE THE DEPARTMENT OF ADMINISTRATICN
OF THE STATE OF MONTANA

NOTICE OF RFPEAL OF

RULES 2.21,8101 THRCUCH
2.21.8105 RELATING TO
BEQUAL EMPTOYMENT
OPPORTUNITY DATA COLLECT-
ION

In the matter of the repeal
of rules 2,21.8101 through
2.21,8105 relating to

equal employment opportunity
data collection

TO: All Interested Persons.

1. On January 27, 1983, the Department of Administration
published notice of a proposed repeal of rules 2,21,8101 through
2,21.8105 relating to equal erployment opportunity data collection at
page 47 of the 1983 Montana Administrative Register, issue nurber 2.

2. The department has repealed the rules as proposed.

3. No comments or testimony were received,

) . '
By: g]’é'ﬂﬂ,:/ M’?
Morris L. Brusett, Director

Department of Administration

Certified to the Secretary of State March 7, 1983
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of Rule 10.57.102 Definitions ) RULE 10.57.102 DEFINITIONS
Teacher Certification )

TO: All Interested Persons

1. On November 24, 1982, the Board of Public Education
published notice of the proposed amendment of rule 10.57.102,
Definitions relating to Teacher Certification, at page 2061
of the Montana Administrative Register, issue number 22.

2. The agency has amended the rule as proposed.

3. No comments or testimony were received.

In the matter of the amendments ) NOTICE OF AMENDMENTS OF

of Rules 10.65.201 and 10.65,202 ) RULES 10.65.201 and

Kindergarten Schedule Variances ) 10.65.202 KINDERGARTEN
) SCHEDULE VARIANCES

TO: All Interested Persons

1. On January 27, 1983, the Board of Public Education
published notice of the proposed amendments of rules 10.65.201
and 10.65,202 that relate to kindergarten schedule variances,
at page 51 of the Montana Administrative Register, issue
number 2.

2, The agency has amended the rules as proposed.

3. No comments or testimony were received.

CX/[LZLAAFZ:) éstxbxcbtldwcuA.

ALLEN D. GUNDERSON, CHAIRMAN
BOARD OF PUBLIC EDUCATION

' -

Certified to the Secretary of State March 7, 1983

B
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VOLUME NO. 40 OPINION NO. 5

MOTOR VEHICLES - Punishment of owner and operator under
mandatory liability insurance requirements;

MOTOR VEHICLES - Liability insurance requirements
imposed on owners of motor vehicles registered and
operated in Montana;

MONTANA CODE ANNOTATED - Sections 61-6-301, 61-6-302,
61-6-304.

HELD: 1. The owner of a motor vehicle must purchase a
liability policy for each vehicle he owns.

2. An individual may be cited and convicted for
failure to have liability insurance if he is
discovered operating a third party's uninsured
motor vehicle.

18 February 1983

Jim Nugent, Esq.

Missoula City Attorney
201 West Spruce Street
Missoula, Montana 59802

Dear Mr, Nugent:

You have requested my opinion on the following
questions:

1. I1f the owner of a motor vehicle purchases
liability insurance for only one of two
or more vehicles that he owns, is the
liability insurance policy purchased for
the one vehicle applicable to his other
motor vehicles when he is operating one
of them?

2, If an individual has motor vehicle
liability insurance on his own vehicle(s)
but is discovered operating a third
party's uninsured vehicle, may the person
be cited and convicted for failure to
have liability insurance?
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Mandatory liability insurance provisions are set forth
in Title 61, chapter 6, part 3, MCA. The questions you
ask raise the issue of whether liability insurance is
personal and portable cor whether it a*taches to the car

only. The scope of coverage of a liability insurance
policy can only be defined by referring to the policy
itself. Your gquestions will be answered only with
reference to the statutory mandatory liability
regquirements.

It is well settled that in construing a statute, the
intention of the Legislature controls and that intent is
to be determined, if possible, from the plain meaning of
the words used in the statute. State ex rel. Zander v.
District Court, 181 Mont., 454, 591 P.2d 656 (1979). In
addition, statutes are to be read and considered in
their entirety so that all provisions may be given
effect, Vita-Rich Dairy v. Department of Business
Regulation, 170 Mont. 341, 553 P.2d 980 (1976) .

Your first question involves the interpretation of
section 61-6-302(4), MCA, due +o the difference 1in
language in the first and last sentences of that
subsection. Section 61-6~302(4), MCA, provides:

Every person shall carry in a motor vehicle
being operated by him an insurance card
approved by the division but issued by the
insurance carrier to the motor vehicle owner
as proof of compliance with 61-6-301. A motor
vehicle operator shall exhibit the insurance
card upon demand of the justice of the peace,
a peace officer, a highway patrolman, or a
field deputy or inspector of the division.
However, no person charged with violating this
subsection may be convicted if he produces in
court or the office of the arresting officer
proof of Insurance valid at the time of his
arrest.

(Emphasis added.) That section must be construed in
light of other provisions in the mandatory liability
part. Section 61-6-301, MCA, provides: "Every owner of
a motor vehicle which is registered and operated in
Montana by the owner or with his permission shall
continuously provide insurance against loss...."
(Emphasis added.) Section 61-6-302(1), MCA, provides in
relevant part, "before any applicant regquired to
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register his motor vehicle may do so, the applicant must
certify to the county treasurer that he possesses an
automobile liability insurance policy, a certificate of
self-insurance, or a posted indemnity bond...covering
the motor wvehicle." (Emphosis  added.) The penalty
provision, section 61-6-304, MCA, states: "It is
unlawful for ary person to operate a motor vehicle upon
highwavs, streets, or rcadways of this state without a
valid policy of liability insurance" or  other
statutorily prescribed forme of coverage. Finally,
section 61-6-302(4), MCA, itself requires drivers to
carry insurance cards and to exhibit those cards on
demand. The clear intent of that provision is to enable
law enforcement officers to ascertain at a glance
whether there is a walid policy in existence covering
the car being driven.

Reading these statutes together and considering their
plain meaning, it is clear that every motor vehicle
which is registered and operated in Montana must have
liability protection. The certification to the county
treasurer must be that- the motor vehicle being
registered is covered by a liability policy. The fact
that an individual's liability policy may cover another
vehicle under certain circumstances does not meet the
statutory requirement that an owner "shall continuously
provide insurance against loss....” § 61-6-301, MCA.
(Emphasis added.) The legislative intent revealed by
reading the part in its entiretv is that every vehicle
must have its own liability policy. Statutes must be
construed +to avoid . absurd results, Dover Ranch v.
Yellowstone County, 37 St. Rptr. 727, 609 Pp.2d 711
(1980), and to construe this part to require examination
of each individual insurance policy in light of the
circumstances surrounding the citation is to misconstrue
the legislative intent.

Your second question asks whether a person may be cited
and convicted for driving without 1liabilitv insurance
when operating someone else's uninsured wvehicle. That
question has been answered in part by a previous
Attorney General's Opinion, 38 Op. Att'y Gen, No. 49 at
169 (1979). That opinion held, in part: "Both the
owneér and any non-owner operator of a motor vehicle
registered and operated in Montana with the owner's
permission are in violation of law if the operator is
not insured." Id. at 175. The statutory scheme places
an affirmative duty on the owner to maintain mandatory
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liability protection on any vehicle he owns. See §§
61-6-301, 61-6-302, MCA. However, under section
61-6-304, MCA, it is also unlawful for "any person to
operate” a vehicle upon Montana highways without a valid
1iability policy in effect. The purpose of the
mandatory insurance law as articulated by the Montana
Supreme Court is to protect "persons using the public
highways from financially irresponsible, negligent
motorists."” State v. Turk, 39 St, Rptr. 584, 587, 643
P.2d 224, 227 (1982). The rationale covers both owners
and operators, for it is the harm that occurs when
uninsured motorists are involved in accidents, whether
or not they are driving their own car, that the statute
is trying to prevent.

THEREFORE, IT IS5 MY OPINION:

1. The owner of a motor vehicle must purchase a
liability policy for each vehicle he owns.

2. An individual may be cited and convicted for
failure to have liability insurance if he is
discovered operating a third party's uninsured
motor vehicle.

truly yours,
L]

MIKE GREELY
Attorney General
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VOLUME NO. 40 OPINION NO. 6
TAXATION - Definition of "nonresidential structure" as
used in section 15-6-201(3), MCA;

TAXATION - Entire ‘energy generating system only is
available for exemption in section 15-6-201(3), MCA;
TAXATION -~ Exemptions for energy generating systems

under section 15-6-201(3), MCA, determined on c¢ase by
case basis;

MONTANA CODE ANNOTATED - Sections 15=-6-201 and
15~-32-102, MCA:

UNITED STATES CODE -~ 42 U.S.C. § 9202(1).

HELD: The exemption given each "nonresidential struc-
ture” in section 15-6-201(3), MCA, refers to each
energy generating system, not to its individual
parts.

22 February 1983

Karl Knuchel, Esg.

Deputy Park County Attorney
City/County Cemplex

414 East Callender
Livingston, Montana 59047

Dear Mr. Knuchel:

You have requested my opinion on the definition of
"nonresidential structure” as that phrase is used in
section 15-6-201(3), MCA. Section 15-6-201(3), McCa,
exempts from taxation for a period of time portions of
investments ir nonfossil forms of energy generation,
including ‘“nonresidential structures."” Your specific
question is whether a "nonresidential structure"” is
defined te include an entire energv generating project
or each individual wind-powered generator within a
system.

Section 15-6-201(3), MCA, provides in relevant part:
(3) The following portions of the
appraised value of a capital investment made

after January 1, 1979, in a recognized
nonfossil form of energy generation, as
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defined in 15-32-102, are exempt from taxation
for a period of 10 years Zollowing
installation of the propertv....

* * %

(b) $100,000 in the caze of a
multifamily residential dwellina or a
nonresidential structure,

Section 15-32-102(5), MCA, defines the term "recognized
nonfossil forms of energy generation”:

[A] system for the utilization of solar energy
including passive solar systems, wind, solid
wastes, or the decomposition of orgaric wastes
for capturing energy or converting energy
sources into usable sources....

(Emphasis added.) The key words in the abcve definition
are "system" and "utilization," for the legislative
intention behind the passage of section 15-6-201(3),
MCA, was to encourage, through tax incentives, the
development of alternative energy systems utilizing such
sources as wind. (See House Committee on Taxation

minutes for 1/26/79.)

The words "system" and "nonresidential structure" are
not defined in the taxation title. The latter phrase
must be considered in light of the definition of
"recognized nonfossil forms of energy generation" in
order to harmonize the sections with the legislative
intent. The issue, therefore, must be resolved by
turning to the rules of statutory construction.

It is well settled that in construing a statute the
intention of the Legislature is controlling. State Bar
of Montana v. Krivec, 38 St. Rptr. 1322, 632 P.2d 707
(1981). The 'statute should be considered in its
entirety with effect being given to all parts of the
statute where possible, the result being a reasonable
construction. Wynia v. City of Great Falls, 36 St.
Rptr. 1589, 600 P.2d 802 (1979). The words used in the
statute should be given theilr plain and ordinary
meaning. Montana Power Co. v, Cremer, 182 Mont. 277,
596 P.2d 483 (1979).
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The word "system," in its ordinary context, is defined
by Webster's Dictionary as "anvthing formed when parts
are placed together to make a regular and connected
whole as of one machine." A more particular defirition
has been developed by Congress in its legislation
supporting the development of alternative energy
sources, The term "wind enerqgy system" is defined in 42
U.5.C. § 9202(1):

[A] system of components which converts the
kinetic energy of the wind into electricity or
mechanical power, and which comprises all
necessary components, including erergy
storage, power conditioning, control systems,
and transmission systems, where appropriate,
to provide electricity or mechanical power for
individual, residential, agricultural, commer-
cial, industrial, wutility, or governmental
use. ...

Further, the emphasis on the word "system" as it affects
the term "nonresidential structure" is supported by the
legislative history of section 15-6-201(3), MCA. The
minutes of the committee hearings held on House Bill
299, codified as section 15-6-201, MCA, contain comments
regarding the exemption referring specifically to such
energy sources as "commercial systems.,” Thus the
Legislature intended +to consider alternative energy
sources a¢ systems which in their entirety would
function to produce energy.

Combining +the legislative purpose with the above
definitions makes it clear that the term "nonresidential
structure” must be read in light of the function the
structure performs. A nonresidential structure may or
may not comprise a system depending on whether or not
the structure contains all the components recessary to
generate energy. If the wind-powered generatcr does
not, by itself, actually generate energy, including
storage, control, and transmission devices, then only
the system which performs the entire function is
available for the exemption. If, on the other hand, an
individual puts up a single structure which contains all
the components which generate energy, the one structure
meets the “"system" definition. Each exemption,
therefore, must be determined on a case by case basis.
To give each structure, regardless of its role in the
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energy generating system, a $100,000 exemption is to
frustrate the legislative intent.

THEREFORE, IT IS MY OPINION:
The exemption given each "nonresidential structure"
in section 15-6-201(3), MCA, refers to each energy
generating system, not to its individual parts.

Vgry truly ygurs,

MIKE GREELY
Attorney General
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DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

A k k k k R kX k k X k Xk

IN THE MATTER of the Petition of )

CLARK'S BUS SERVICE, INC., Red ) DECLARATORY
Lodge, Montana, for a Declaratory) RULING
Ruling - PSC 3091 )

x k k Kk k Xk k k k * Kk X

On November 29, 1982, the Montana Public Service Commis-
sion received a request for declaratory ruling from Clark's Bus
Service of Red Lodge, Montana. Clark's inquired as to whether
certain charter operations are authorized by its operating
authority. Opportunity to comment on the request for declara-
tory ruling was noticed to interested parties in the Commis-
sion's monthly notice.

Clark's holds operating authority pursuant to PSC Certi-
ficate No. 3091, the charter portion of which states as
follows:

"Persons and baggage in charter service, as a Class B

carrier, (1) between all points and places in Carbon

County, Montana; and (2) between all points and

places in Carbon County, Montana, on the one hand,

and on the other hand all points and places in the

state of Montana, subject to the following

limitation:

LIMITATIONS: (a) the hiring of charter service must

be for the entire vehicle and solicitation of indi-

vidual passengers to constitute a load is prohibited;

(b) the charter trip must originate or terminate in

Carbon County, Montana; (c) charter service except to

schools, churches, lodges or community and service

organizations, 1is prohibited unless the one-way trip

is in excess of ten (10) miles.

The charter operations in question were described by
Clark's in its petition as follows:

Petitioner's operations include a charter
service for Red Lodge Mountain, a ski area located 6
miles South of Red Lodge. The agreement calls for
(1) transportation of skiers from Billings, Montana,
to the ski area in the morning and (2) at the end of
the ski day, transportation of skiers from the area
to Billings, Montana. Two distinct types of people
are carried: (1) individual skiers who purchase
tickets from Red Lodge Mountain for the trip from
Billings to Red Lodge Mountain and/or the trip from
Red Lodge Mountain to Billings, (2) organized groups
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who have purchased a package including transporta-
tion, lift tickets and instruction.

The above-described operations are clearly charter in
nature. In each instance compensation for the transportation
is received from Red Lodge Mountain Ski Resort on a flat fee
basis regardless of the number of seats occupied.

To be within the limits of Clark's operating authority a
charter must originate or terminate in Carbon County, Montana.
The question therefore arises as to whether the charter opera-
tions in qQuestion originate or terminate in Carbon County.

The elements of a charter operation generally involve the
arrangement of transportation by one entity for the benefit of
a group with a common purpose other than the mere transporta-
tion itself. The group will engage in intermittent common
activities and the charter will generally conclude with a final
transportation leg. This being the case, it would appear that
the charter operations in question both begin and end in
Billings, Montana. The charter activity begins when the group
gets on the bus in Billings and ends when it gets off the bus
in Billings.

As the charter operations originate and terminate in
Yellowstone County, they do not meet the limitation in Clark's
authority that "the charter trip must originate or terminate in
Carbon County, Montana. The limitation applies to the "charter
trip" and not to any particular leg of the charter. Therefore,
the Commission must conclude that the charter operations in
question are not authorized by Clark's authority.

In issuing this ruling the Commission addresses only the
charter operations described in the petition. The Commission
has not considered those situations which may involve the
solicitation of individual fares. Nor has the Commission
attempted to interpret Clark's other certificate of authority
authorizing Class B irregular route service.

APPROVED BY THE COMMISSION February 28, 1983.
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

(e

THOMAS {//SCHNEIDER, Chalrman

Sl

HOWARD L. ELLIS,

Commissioner

(Lo rseer

CLY?E?JA%Z%?Z/Commi551oner

ey

DANNY 0825# Commls ner

ﬁéﬂs’r:l . £ CY -
M“d‘&”‘ ot

adeline L. Cottrill
Commission Secretary

(SEAL)
NOTE: Any interested party may request the Commission to recon-~
sider this decision

A motion to reconsider must be
filed within ten (10) days See 38.2.4806, ARM.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

*he Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Proposals of the
Department of Revenue are reviewed only in regard to the
vrocedural reguirements of the Montana Administrative
Procedure Act. The Committee has the authority to make
recommendations to an agency regarding the adoption, amendment
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
Joint Resolution directing an agency to adopt, amend or repeal
a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with existing or proposed rules. The address is
Room 138, Montana State Capitol, Helena, Montana, 59620,
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definition:

Administrative Rules of Montana (ARM)

is a loose-

leaf compilation bv department of all
state departments and attached boards
in effect, except rules adopted up to

rules of
presently
three months

previously.

Montana Administrative Reyister (MAR) is a soft

back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted bv agencies, and inter-
pretations of statute and rules by the attorney

general

(Attorney General's Opinions) and agencies'

(Declaratory Rulings) issued since publication of
the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known 1.
Subject
Matter

Department 2.

3.
Subject 4,
Matter and
Title

Title Number 5.
and Department

Title 6.
Numbeér and
Chapter

Statute 7.
Number and
Department

Rule In ARM 8.

Montana Administrative Register

Consult General Index, Montana Code Annotated
to determine department or board associated with
subject matter or statute number.

Refer to Chapter Table of Contents, Title 1
through 46, page i, Volume 1, ARM, to determine
title number of department's or board's rules.

Locate volume and title.

Refer to topical index, end of title, to locate
rule number and catchphrase.

Refer to table of contents, page 1 of title.
Locate page number of chapter.

Go to table of contents of Chapter, locate
rule number by reading catchphrase (short
phrase describing the rule.)

Go to cross reference table at end of each
title which l1ists each MCA section number and
corresponding rules.

Go to rule. Update by checking the accumula-

tive table and the table of contents for the
last register issued.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inc¢lusion in the ARM. The ARM is updated through December 31,
1982, This table includes those rules adopted during the
period January 1, 1983 through March 31, 1983, and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 1982,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1982 and 1983 Montana Administrative
Registers.

ADMINISTRATION, Department of, Title 2

2.21.216 and other rules - Annual Vacation Leave, p. 1625

2.21.8101 and other rules - Equal Employment Opportunity Data
Collection, p. 47

2.23.1408 Reinstatement to a Previous Class of Position, p.
96

COMMERCE, Department of, Title 8

(Board of Dentistry) :

8.16.405 and other rule - Fee Schedule for Dentists and
Dental Hygienists, p. 2113, 69

(Board of Medical Examiners)

8.28.416 Examination for Physicians, p. 2115, 69

8.28.420 Fee Schedule, p. 98

8.28.901 and other rules ~ Standards for Emergency Medical
Technicians, p. 2039

(Board of Morticians)

I-XV Continuing Education, p. 100

{Board of Nursing)

8.32.408 and other rules ~ Temporary Work Permit - Specialty
Areas of Nursing, p. 1582, 1816, 1848, 10

(Board of Physical Therapy Examiners)

8.42,.402 and other rules - Examinations, Fees, Temporary
License - Alternative Disciplinary Action, p. 1995,
2164

8.42.406 Reciprocity License, p. 1992
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(Board of Plumbers)
General Responsibilities, p. 2116, 70

(Pr1vate Investigators and Patrolmen)

8.50.422 Fee Schedule, p. 49

(Board of Radiologic Technologists)

8.56.401 and other rule -~ Definitions, Permits, p. 2118, 70

(Board of Speech Pathologists and Audiologists)

8.62.402 and other rules - Definitions - Applications for
License - Fees - Supervisor Responsibility for Aide
= Continuing Education, p. 107

(Milk Contrel Bureau)

8.79.101 Purchase and Resale of Milk, p. 2120, 2165

EDUCATION, Title 10

{(Board of Public Education)

I=-VII External Diploma Program, p. 2063

10.57.102 Definitions - Teacher Certificates, p. 2061

10.65,201 and other rule = Kindergarten Schedule Variances,
p. 51

FISH, WILDLIFE & PARKS, Department of, Title 12

12.6.901 Water Safety Regulations, p. 1654

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title l6

16.8.901 and other rules - Air Quality, p. 1512, 71

16.8.921 and other rules ~ Air Quality, p. 53

16.8.1201 and other rules - Tall Stacks, Air Quality, p. 2067

16.10.101 Food Standarda, p. 2123

16.32.101 and other rules - Review of Certificate of Need
Application for New Institutional Health Services
and Facilities, p. 1586, 158

INSTITUTIONS, Department of, Title 20

20.10,.101 and other rules - Reimbursement Policies, p. 1

JUSTICE, Department of, Title 23

23.3.145 and other rules - Civilian Driving Examiners -
Release of Driving Records - Duplicate Licenseg -
Driver Rehabilitation Point System, p. 163

(Fire Marshall Bureau)

23.7.111 Uniform Fire Code, p. 110

23.7.153 and other rules - Sale, Service and Installation of
Fire Protection Equipment, p. 1659, 15

(Crime Control}

23.14.408 Requirements for the Supervisory Certificate, p.
113

23.14.409 Requirements for the Command Certificate, p. 115
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23.14.410 Requirements for the Administrative Certificate, p.
117

LABOR AND INDUSTRY, Department of, Title 24

{Human Rights Commission)

24.9.260 Time for Review of Hearing Examiners Decisions, p.
119

STATE LANDS, Department of, Title 26

26.2.501 and other rules - Royalties and Delay Drilling
Penalties for Oil and Gas Leases on State Land, p.
2071, 129

LIVESTOCK, Department of, Title 32

I-I11 Livestock Brands, p. 1726

32.3.2001 Brands and Earmarks, p. 1728

32.15.601 Fees for Filing Notices Regarding Security
Agreements, p. 1730

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

36.22.601 Notice of Intention and Permit to Drill, p. 1887,
82 ‘

PUBLIC SERVICE REGULATION, Department of, Title 38

I Cost of Service Information, p. 2166, 181

REVENUE, Department of, Title 42

I Deduction of Windfall Profit Tax, p. 1908
I-TII Deferred Payment of Inheritance Tax, p. 1929, 20
I-XX Alternate Valuation (Special Use) of Certain Farm

and Business Real Property, p. 1916, 19
42.20.111 and other rules - Appraisal of Timberlands, p. 2076
42.20.141 and other rules - Appraisal of Agricultural Lands,
p. 58, 121
42.35.104 and other rules - Inheritance Tax, p. 1912, 18

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

46.6.1401 Kidney Dialysis Transplant Program, p. 179

46.9.601 and other rules - Community Servic¢es Block Grant,
p. 2083, 21

46.10.404 and other rules - Day Care Rates and Earned Income
Disregards, p. 1754

46.11.101 Notice of Adoption of an Amendment to a Federal
Agency Rule Incorporated by Reference - Food Stamp
Program, p. 125

46.11.120 and other rule - Food Stamp Program, Pilot
Projects, p. 67
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11.

12.
12.

12.

13

16.
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1101 Adoption of Amendment to Federal Agency Rule

216
502

703

.401

102
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Incorporated by Reference - Food Stamp Program, p.
1844

Restriction of Access to Medical Services, p. 122
Service Not Provided by the Medicaid Program, p.
2010

Medical Services, Qut-patient Drugs, Reimbursement,
pP. 65

and other rules - Low Income Energy Assistance
Program, p. 2126, 131

and other rule - End Stage Renal Program, p. 2168,
132
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