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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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STATE OF MONTANA
BEFORE THE DEPARTMENT OF COMMERCE

In the matter of the proposed ) NOTICE OF PROPOSED ADOFTION
adoption of a new rule setting ) OF A NEW RULE SETTING A

a renewal date for licenses for ) RENEWAL DATE FOR LICENSES FOR
barbers, barber shops, schools ) BARBERS, BARBER SHOPS,

and apprentices. ) SCHOOLS AND APPRENTICES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On January 14, 1984, the Department of Commerce
proposes to adopt a new rule setting a renewal date for all
barber licenses.

2. The rule as proposed will read as follows:

"I. RENEWALS (1) All licenses shall expire on April 1
of each year.

Auth. 37=-1-101 (7), MCA Imp: 37-30-307 (3), 37-30-423,
MCA

3. The department is proposing the adoption to comply
with the requirements of section 37-1-101 (7), MCA, which
allows the Department of Commerce to set the renewal dates for
certain of the licensing boards. The Board of Barbers is one
such board. The date of April 1, is the date which the
department staff, along with the board has determined be set
for renewal of all barber licenses. This date will help
eliminate the peak periods for license renewals now occurring
with the licensing boards.

4, Interested persons may submit their data, views or
arguments concerning the proposed adoption in writing to
Shirley Miller, Bureau Chief, Department of Commerce, 1424 9th
Avenue, Helena, Montana, 59620-0407, no later than January 12,
1984.

5. 1If a person who is directly affected by the proposed
adoption wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to Shirley Miller, Bureau Chief, Department of
Commerce, 1424 9th Avenue, Helena, Montana, 59620-0407, no
later than January 12, 1984.

6. If the board receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed adoption, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later

MAR Notice No. 8-A-3 23-12/15/83
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date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 110 based on the
1100 licensees in Montana.

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, December 5, 1983.

23-12/15/83 MAR Notice No. 8-A-3



-1766~

STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF COSMETOLOGISTS

In the matter of the proposed ) NOTICE OF PROPOSED REPEAL OF
repeal of 8.14.1002 concerning ) ARM 8.14.1002 APPLICATIONS
applications for electroloysis. )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On January 14, 1983, the Board of Cosmetologists
proposes to repeal rule 8.14.1002 in its entirety.

2. 'The rule can be located at page 8-455, Administrative
Rules of Montana.

3. On September 15, 1983, the Board of Cosmetologists
published a notice of proposed new rules regarding
electrology, including a rule IX. entitled Examiners - Student
Examinations, at page 1232, issue number 17. It was brought
to the board's attention by letter from David Niss of the
Administrative Code Committee to the board attorney, that the
rule referred to above conflicted with the requirements of
rule 8,14.1002. The regquirements set forth in the proposed
rule IX. of that notice contained standards which the board
felt were necessary for a course in electrology training which
would best serve the publi¢. Because the proposed rule more
adequately contains those standards than rule 8.14.1002, the
board is proposing to repeal the current rule at this time.
The proposed rule contained in MAR NOTICE 8-14-36, issue 17,
will be adopted when rule 8.14.1002 is repealed

4. Interested persmonsa may submit their data, views or
arguments concerning the proposed repeal in writing to the
Beoard of Cosmetologists, 1424 9th Avenue, Helena, Montana,
59620-0407, no later than January 12, 1984.

5. If a person who is directly affected by the proposed
repeal wishes to express his data, viewe or arguments orally
or in writing at a public hearing, he must make written
request for a hearing and submit thiz request along with any
comments he has to the bosrd eof Casmetologists, 1424 9th
Avenue, Helena, Montana, 59620-0407, no later than January 12,
1984.

6. If the bhoard receives reguests for a public hearing
on the proposed repeal from eithexr 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed repeal, from the Administrative Code Committee of the
legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register.

MAR Notice No. 8-14-37 23-12/15/83
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BOARD OF COSMETOLOGISTS
JUNE BAKERC;fRESIDENT

BY:

/
frerg/oon: AMTORIRY

Certified to the Secretary of State, December 5, 1983.

23-12/15/83 MAR Notice No., 8-14-37
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF DENTISTRY

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
adoption of new rules concern- ) ON THE ADOPTION OF A NEW
ing anesthesia under a new sub- ) SUB-CHAPTER 5, STANDARDS FOR
chapter 5. ' )} DENTISTS ADMINISTERING

) ANESTHESIA

TO: All Interested Persons:

1. On January 19, 1984, at 1:00 p.m., a public hearing
will be held in room 107, the Department of Highway
auditorium, at 2701 Prospect, Helena, Montana, to consider the
adoption of new rules concerning standards for dentists
administering anesthesia.

2. The proposed rules do not replace or modify any
sections currently found in the Administrative Rules of
Montana.

3. The proposed rules will provide as follows:

"I. PROHIBITION (1) Dentists licensed in this state
cannot use general anesthesia, conscious sedation, nitrous-
oxide inhalation conscious sedation, or local anesthetic
techniques, in the practice of dentistry, until they have met
all of the requirements set forth in these rules.

(2) Vieolation of these rules shall constitute grounds
for disciplinary action as provided in 37-4-321, MCA."

Auth: 37-1-131, 37-4-205, MCA Imp: 37-1-131, 37-4-101
(1) (i), McA

"II. EXEMPTION (1) A dentist who can show evidence of
competence and skill in administering anesthesia by virtue of
experience and/or comparable alternate training shall be
presumed by the dental board to have appropriate credentials
for the use of anesthetics. In applying for an exemption
status, the dentist must have documented written evidence of
his background for the board to evaluate and determine the
appropriateness of training and experience."

Auth: 37-1-131, 37-4-205, MCA Imp: 37-1-131, 37-4-101
(1)(i), MCA

"ITI. DEFINITIONS (1) For the purpose of these rules
the following definitions shall apply:

(a) General anesthesia is a controlled state of
unconsciousness, accompanied by partial or complete loss of
protective reflexes, including inability to independently
maintain an airway and respond purposefully to physical
stimulation or verbal command, produced by a pharmacclogic or
non-pharmacclogic metheod, or a combination thereof.

MAR Notice No. 8-16-23 23-12/15/93
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(b) Anesthesia is the loss of feeling or sensation,
especially loss of the sensation of pain.

(¢) Local anesthesia is the loss of sensation of pain in
a specific area of the body, generally produced by a topically
applied agent or injected agent without causing the loss of
consciousness.

(d) Analgesia is absence of sensibility to pain,
designating particularly the relief of pain without loss of
consciousness.

(e¢) Nitrous-oxide inhalation conscious sedation is a
state of sedation in which the conscious patient is rendered
free of fear, apprehension and anxiety through the inhalation
of nitrous-oxide and oxygen and is in a maintained level of
conscious sedation, capable of verbal communication, but has
not yet obtained his protective autonomic reflexes.

(f) Conscious sedation consists of the use of any drug,
element or other material which results in relaxation,
diminution or loss of sensation with the retention of intact
protective reflexes, including the ability to maintain an
airway, and capability of rational responses to guestion on
command . "

Auth: 37-1-131, 37-4-205, MCA Imp: 37-1~131, 37-4-101
(1)(i), mMca

"IV. GENERAL ANESTHESIA TRAINING AND EDUCATION (1) A
licensed dentist may employ or use general anesthesia on an
outpatient basis for dental patients provided:

(a) He has a minimum of one year or its equivalent of
training in anesthesiology and related subjects beyond the
undergraduate dental school level which shall be completed
prior te the use or administration of general anesthesis.

(b) The dentist and operatory staff must have a current
cardiopulmonary resuscitation (CPR) certificate and shall
annually update competence in other emergency procedures. "

Auth: 37-1-131, 37-4-205, MCA Imp: 37-1-131, 37-4-101
{1)44), MCA

"V, GENERAL ANBSTHESIA FACILITY (1) A licensed dentist
administering general anestlwsia shall have a facility that is
preparly equipped for the administratiom of gemeral anesthesia
and staffed with a supervised team of auxiliary personnel
capable of reasonably handling procedures, problems, and
emergencies incident to the use and administration of general
anesthesia. The staff shall be under close supervision of the
licensed dentist."

Auth: 37-1-131, 37=4-205, MCA Imp: 37-1-131, 37=-4-101
(1)(i), McA

23-12/15/83 MAP Notice No. £-15-23



-1770-

"U1. CONSCIOUS SEDATION TRAINING AND EDUCATION (1) A
licensed dentist may employ or use conscious sedation
technique on an outpatient basis for dental patients provided:

(a) He has received formal training in the use of
conscious sedation techniques.

(b) He is certified by the institution where the
training was received to be competent in the administration of
conscious sedation techniques. Such certification shall
specify the type and number of hours and the length of
training. The minimum of didactic hours shall be 40 and the
minimum of patient contact hours shall be 20. A formal
training program shall be sponsored by or affiliated with a
university, teaching hospital or other facility approved by
the board of dentistry or part of the undergraduate curriculum
of an accredited dental school.

(c) The dentist and operatory staff must have a current
cardiopulmonary resuscitation (CPR) c¢ertificate and shall
annually update competence in other emergency procedures."
Auth: 37-1-131, 37-4-205 IMP: 37-1-131, 37-4-101(1) (i), MCA

"VII. CONSCIOUS SEDATION FACILITY (1) When using
conscious sedation with oral or injected drugs, the dentist
shall have a facility that is properly equipped for the
administration of conscious sedation and staffed with a
tipervised team of auxiliary perscnnel capable of reasonably
handling procedures, problems, and emergencies incident to the
use and administration of conscious nitrous-oxide and oral or
injected sedative medication. The staff shall be under the
close supervision of a licensed dentist."

Auth: 37-1-131, 37-4-205 1Imp: 37-1-131, 37-4-101(1) (i), MCA
"YITT. NITROUS-OXIDE INHALATION CONSCIOUS SEDATION
TRAINING ANR EDUCATION (1) A licensed dentist may employ or
use nitrous-oxide inhalation conscious sedation conly, or in
conjunction with local anesthetic agents, on an outpatient

basis for dental patients provided:

(a) He has a minimum of 20 hours of technique
instruction sponsored by an accredited hospital, accredited
dental school, or dental society imcluding instruction in
safety and management of emergencies, which shall be completed
prior to the use or administration of conscious nitrous-oxide
sedation for dental patients.

(b) The dentist and operatory staff must have a current
cardiopulmonary resuscitation (CPR} certificate and shall
annually update competence in other emergency procedures.

Auth: 37-1-131, 37-4-205, MCA Imp: 37-1-131, 37-4-101
(1)(i). MCA

"IX. NITROUS-OXIDE INHALATION CONSCIOUS SEDATION
FACILITY (1) When using conscious nitrous-oxide sedation for

MAR Notice No. B-16-23 23-12/15/83
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dental patients, the dentist shall have a facility that is
properly eguipped for the administration of conscious sedation
and staffed with a supervised team of auxiliary personnel
capable of reasonably handling procedures, problems,and
emergencies incident to the use and administration of
conscious sedation. The staff shall be under the close
supervision of a licensed dentist.

(2) The following shall be present in any facility where
nitrous-oxide inhalation conscious sedation is utilized:

(a) an anesthesia delivery machine which provides not
less than 30% oxygen.

(b} equipment capable of delivering positive pressure
oxygen.

(c¢) eguipment for adequate suction.

(d) a portable backup oxygen unit."

Auth: 37-1-131, 37-4-205, MCA Imp: 37-1-131, 37-4-101
(1)(1), McA

"X. LOCAL ANESTHETIC TRAINING AND EDUCATION

(1) Dentists licensed to practice in the state of
Montana may use local anesthesia as is indicated in their
practice.

(2) The dentist and operatory staff must have a current
cardiopulmonary resuscitation (CPR) certificate and shall
annually update competence in other emergency procedures."

Auth: 37-1-131, 37-4-205, MCA Imp: 37-1-131, 37-4-101
(1)(i), MCA

"XI. LOCAL ANESTHETIC FACILITY (1) When using local or
regional anesthetic agents for dental patients the dentist
shall have a facility that is properly equipped for the
administration of local anesthesia and be capable of
reasonably handling procedure problems and emergencies
incident to the use and administration of local anesthetic
agents.

(2) The following shall be present in an office
utilizing local anesthesia:

(a) portable backup oxygen unit.

(b) eguipment capable of delivering positive pressure
oxygen.

(c) equipment for adequate suction."

Auth: 37-1-131, 37=4-205, MCA Imp: 37-1-131, 37-4-101
(1)(i)., MCA

"¥1I. LIMITATION ON ADMINISTRATION OF ANESTHESIA (1)
Nothing in these rules shall be construed to allow a dentist,
dental hygienist, or auxiliary to administer to
himself/herself or to any other person, other than in the

23-12/15/%3 MAR Yotice No. £-16-23
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course of the practice of dentistry, any drug or agent used
for anesthesia."

Auth: 37~-1-131, 37-4-205, MCA Imp: 37-1~131, 37-4-101
{1)(i), MCA

"XIII. IN-QFFICE EVALUATION (1) The board of dentistry
shall appoint an in-office evaluation team which shall be a
permanent arm of the board. The evaluation team shall
evaluate dental offices utilizing anesthetic agents for
general anesthesia and intra-muscular and intravenous
conscious sedation. The evaluation shall be done annually by
the evaluating team and guidelines for office evaluation
should be utilized according to the Office Anesthesia
Evaluation Manual, American Association of Oral and
Maxillofacial Surgeons."

Auth: 37-1-131, 37-4-205, McA Imp: 37-1-131, 37-4-101
(1)(i), McA

"XIX. IN-QFFICE EVALUATION GUIDELINES (1) Twe surgical
cases should be observed. This portion of the evaluation
should not exceed one hour. No evaluation can be considered
complete unless this part is included.

(2) sSimulated emergency procedures are to be
demonstrated in the operating area with full participation of
the office staff. An exact simulation of the emergency
situation should be demonstrated. The 'patient' should be
positioned and all eguipment which can be used should be
demonstrated. A simulated intravenous administration set
should be taped into position and all emergency equipment
should be supplied inc¢luding syringes and medications in
proper sequence. The evaluation team and the dentist being
evaluated should not just talk about the emergency situation
and how it should be managed., The dentist and his team must
perform an actual demonstration of their method for managing
the following emergency situations:

(a) laryngospasm,

(b) bronchospasm,

(c) emesis and aspiration of vomitus,

(d) management of other foreign bodies in the airway,

{e) angina pectoris,

(f) myocardial infarction,

(g) hypotension,

(h) hypertensive crisis,

(i) cardiopulmonary resuscitation,

(j) acute allergic reactions,
(k)
(1)

hyperventilation syndrome, and
convulsion of unknown eticlogy.

R T

MAR Notice No. 8-16-23 23-12/15/83
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(3) All office equipment, records, and emergency
medications related to patient care should be available for
inspection by the visiting team. Specific attention should be
directed to the following areas:

(a) the oxygen and supplemental gas-delivery system and
backup system,

(b) provision for suction and backup system,

(c) auxiliary lighting system,

(d) the gas storage facilities,

(e) suitability of the operating suite,

(f) patient transportation equipment, if used,

(g) recovery areas,

(h) sterilization areas,

(i) medication preparation,

(j) completeness of emergency anesthesia equipment and
medications,

(k) completeness of office patient-care recerds, and

(1) monitoring egquipment.

(4) The discussion period shall be the final part of the
evaluation and should be conducted in private away from staff
and patients. The evaluators at this time may note
deficiencies and make positive suggestions to the dentist for
improving the office facility and patient management. It
shall also be appropriate at this time to discuss management
of risk patients if this has not been covered during an
earlier stage of the evaluation."

Auth: 37-1-131, 37-4-205, MCA Imp: 37-1-131, 37-4-101
(1)(i)., MCA

4. The board is proposing these rules to establish
guidelines upon which the safety of administration of
anesthetic agents can bae measured. The dental laws of the
state of Montana permit any licensed dentist to administer
such agents. Morbidity and mortality can be associated
therewith. In 1982 the board received a complaint wherein a
24 year old famale patient, during the extraction of three
wisdam teeth under local anesthezia with intravenous sedation,
suffered what was acknowledged to be a respiratory arrest,
leading rapidly to proven ventriculay fibrillation, and
despite resuscitative efforts, led to a deep coma. Training,
experience, adequate eguipment and competent staff can
minimize such risk. ABC News magazine, 20/20, broadcasted a
story on the use of anesthesia and sedation techniques in
dentistry, and it was reported by the American Dental
Association that the contrel of anesthesia must be at a state
level and cannot be performed at a national level. The board
is empowered and directed to identify unsafe practices,
equipment, and conditions and direct corrective action. These

23-12/15/83 MAR Notice No. 2-16-73
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guidelines represent the basis upon which unsafe dental
anesthesia practices would be judged. The board therefore, in
order to promote the welfare of the state and to protect the
health and well-being of the people of this state, finds it
necessary to¢ adopt the definitions and standards.

5. Interested persons may submit their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to the
Board of Dentistry, 1424 9th Avenue, Helena, Montana 59620«
0407, no later than January 12, 1984.

6. Geoffrey L. Brazier, Board Attorney has been
designated to preside over and conduct the hearing.

BOARD OF DENTISTRY
DAVID B. TAWNEY, D.D.S.
PRESIDENT .-

E AD, ATTORNEY
PARTMENT 'OF COMMERCE

Certified to the Secretary of State, December 5, 1983.

MAR Notice No, f-16-23 23-12/15/3%3
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HORSE RACING

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENTS OF
8.22.303 INSTITUTION OF PRO=-
CEEDINGS BY PETITION, 8.22.
501 DEFINITIONS, 8.22.502
LICENSES ISSUED FOR CONDUCT-
ING PARI-MUTUEL WAGERING ON
HORSE RACE MEETINGS, 8.22.503
ANNUAL LICENSE FEES,
8.22.610 STEWARDS, 8.22.706
JOCKEYS - APPRENTICES, 8.22.
1602 DUTIES OF THE LICENSEE

In the matter of the proposed
amendments of 8.22.303 sub-
section (8)(a), concerning
proceedings by petition, 8.22.
501 subsection (23)(a) and (b)
concerning definitionse, 8,22.
502 subsection (41l), also adds
two new subsections concern-
ing filming of pari-mutuel
events and financial obliga-
tions of pari-mutuel licensees
concerning the fee schedule,
8.22.610 subsection (8) con-
cerning fines levied by
stewards, 8.22.706 concern-
ing apprentice jockeys, and
8.22.1602 adding a new sub~
section concerning unclaimed
tickets.

St S St St Nt ot o et N St ot Nt i M ot

TO: All Interested Persons:

1l. On Friday, January 13, 1984, at 10:00 a.m. a public
hearing will be held in the downstairs conference room of the
Department of Commerce, 1430 9th Avenue, Helena, Montana, to
¢onsider the amendments of the above-stated rules.

2. The proposed amendment of B.22,303 amends subsection
(8)(a) and will read as follows: (new matter underlined,
deleted matter interlined) (full text of rule is located at
pages 8-614 and 8-615, Administrative Rules of Montana.)

"g8.22.303 INSTITUTION OF PROCEEDINGS BY PETITION (1)

(8) Withdrawal of petition.

(a) The petitioner may withdraw his petition at any time
prior to hearing without prejudice. Theveaftsr; the petition
may be withdrawn eniy upsn apprevai of the beave-"

Auth. 23-4-104, MCA Imp. 23-4-202, MCA.

3. The board is proposing the amendment to allow a
petitioner to withdraw an appeal or petition without waiting
for the board to meet.

4. The proposed amendment of 8.22.501 will read as
follows: (new matter underlined; deleted matter intexlined)
(full text of rule is located at pages 8-631 - 8-635,
Administrative Rules of Montana)

23-12/15/82 MAR Notice No, 3-"2-28
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"§;g}.501 DEFINITIONS (1) ...

(23) Maiden - for purposes of eligibility at race
meetings whese wase weesovds are reserded in am effieiml ehavre
beokt er the Deily Racing Fo¥m is a horse which, at the time
of starting, has never won a race on the flat in any country.
at a trachk whese raecing records ave recovded in an offieinl
ehart beek or the Daiity Racing Ferms

a3 A matden for purpesens of eligqibiiity at raee
meckings whese racing records are net recorded im Ap offieinl
ehart beek or the Daily Raeimg Form is a howse which at the
time of stareing has mever wom a ¥aee om the fiak im amy
eountry-

{3 (a) A maiden which has been disgualified after
finishing first is still a maiden.

(24) ..."

Auth: 23-4-104, MCA Imp:23-4-202, MCA

5. The board is proposing the change to eliminate the
"Double Maiden Rule" which some tracks find unreasonable and
unmanageable and to make the definition of maiden more
consistent. With this change, a horse could only break his
maiden once.

6. The proposed amendment of 8.22.502 will amend
subsection (41) and add new subsections (42), (43) and will
read as follows: (new matter underl!ned; deleted matter
interlined) (full text of rule is located at pages 8-635 ~ 8-

641, Administrative Rules of Montana
B.22.502 LICENSES ISSUED FOR CONDUCTING PARI-MUTUEL WAGERING

ON HORSE RACE MEETINGS (1) ...

(41) All licensees shall keep on file or turn over to
the board aii phete paktrel f£iim; and the f£fiim sheii be
retained by the beard for the duratien of the racing season:
the film contractor all the photo patrel film, and the film
shall be retained by the contractor to be made available to
the board for the duration of one year from its making.

(42) The beoaxd of horse racing shall first grant
permission for photo film to be used for purposes other than
use by the board of stewards or the board of horse racing.

(43) Each licensee at the end of their race meet shall
provide the board with evidence that the following have been
paid in a timely manner:

(a) all purse money

{(b) all breeders awards

(c) all jockey dues

(d) all other contractual obligationg”

Auth: 23-1-104, 202, MCA Imp: 23-4~201, 202, 204, 304,

MCA
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7. The proposed amendment of (41) is to make the rule
consistent with general accepted practice. In the past, it
was questionable as to who owned the film.

The proposed addition of subsection (42) is to give more
control to the board over the use of film which is made under
the jurisdiction of the board of horse racing. It has been
used in the past at times for commerc¢ial gain.

The proposed addition of (43) is to give the board more
control over financial obligations which licensed tracks have
incurred. In the past these debts have not all been
identified.

8. The proposed change to the fee schedule will repeal
the current rule in its entirety and replace it with a new
schedule: (new matter underlined; deleted matter interlined)

8.22.503 ANNUAL LICENSE FEES (1) The following fees
shall be charged annually:

€23 owney 536~ 00
€39 Frminer ie=-00
€4y Femporary owner 16-060

€53 Ammnevneser 19-08
€63 Exereimse persen 2y
€3 Gate admission seliaw 3=-08
€8y Eate attendant 3700
€93 Groem 8= 60
€363 Horsemanls beshheeper 3-00
€333 Het waiher 3= 00
32} Valet &6+ 606
¢339 Fhote manager 18-00
¢34} Officer persenned 3-00
€353 Outrider 6= 68
€26} Photo empleyee 4- 08
€273 Piater 16-00
{383 Peny persen 6+ 68
€399 Eeeurity staff 3= 00
{263 Gearter; assistmant 4- 80
t22) Etabie foveman &~ 00
{229 Beabie superincandent 4-00
{233 Tip sheet meliew 16-66
€84) Veterinarian: practieing 36~ 68
253 Vetevinariany; assistant 3= 00
¢26) Wakehman 200
{87y others met listed 3-06
{383 Autheovised agents 1G+08
£29) Parimutnei mancgesr 16-00@
€363 Auditer i6-66
€31) Eaieulater operateyr 6= 066
{32} Tekalimatar eperator 30~ 06

23-12/15/23 MAR NHotice Mo. 8-22-28
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{38} Parimutuel empieyee

¢343 deehey

€383 Jdeshey agent

{363 Jdechey - apprentiee

€373 Brablie name registration

€38) Gustodiam of jeeheyls wveem

€39y Elerk of seales

€403 Chief of mecurity

€41} DBiveeter of wasing

€423 Handicappey

48y ITdemtifier

t44) Paddeeh judge

€453 Piaeing sjudeae

¢46} Patrei judge

€47} HRaecing seeretary

€48) Raeing seerecary - assiséane

{493y Beeward - traek

¢68) Erawkeyr

¢52y Traek veterimarian

€539 Fraeh supevintondent

€633 Timer

{84} Traek wote fee o e paid by

pari-mutuel eperater

€563} Neot requiring iieeimsen but requiring
tdentifiention: [Wives; ehiidren
ef & years of age; dupiieate

ttest i-d- eardsyf

¢56) Traak liecense fee

(2) Owner

(3) Temporary_owner

(4) Owner-trainer

(5) Track license

(6) Jockey

(7) Jockey Apprentice

(8) Jockey agent

{(9) Authorized agent

(10) stable name

(11) Pari-mutuel #1

(a) Parimutuel manager
(b) Auditor

(¢) Calculator operator
(d) Totalizer operator
(e) Track tote fee

(12) Pari-mutuel #2

{a) Parimutuel employees
(13) Official # 1

(a) Racing secretary
(b) Track veterinarian

MAR Notice No. 8-22-28

3= 80
10« 00
26~ 006
368=-060
36-60

5=00

E- 00
36~ 60
16-608

- 66

&= 68
&< 00

3-06

b= 66
36- 086

6= 06
18- 00
26- 00
16- 06

6= 08

3= 00

36-00
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(14) Official #2

(a) Chief of Security 10.00
(b) Director of racing 10.00
(c) Identifier 10.00
(d) Paddock judge 10.00
(e) Patrel judge 10.00
(f) Racing secretary assist. 10.00
(a) Steward-track 10.00

(h) Starter 10.00

(i) Track superintendent 10.00
(3) Custodian jocks room 10.00
(k) Clerk of scales 10.00
(1) Handicapper 10.00
(m) Placing judge 10.00
(n) Timer 10.00
(15) Occupational #1
(a) Veterinarian practicing 20.00
(b) Plater 20.00
(16) Occupational #2
(a) Announcer 10.00
(b) Exercige person 10.00
(c¢) Groom 10.00
(d) Horsemens bookkeeper 10.00
(e) Valet 10.00
[€3) Photo manager 10.00
() Qutrider 10.00
(h) Pony Person 10.00
(i) Tip sheet seller 10.00
(i) GCate admission geller 10.00
(k) Gate attendant 10.00
(1) Hot walker 10.00
(m) Office personnel 10.00
(n) Photo employee 10.00
{(9) Security staff 10.00
(p) Starter assistant 10.0Q
{a) Stable foreman 10.00
{r) Stable super 10.00
(5) Veterinarian assistant 10.00
t Watchman 10.00
(u) Others not listed
{track maintenance) 10.00

(16) Not reauiring licenses but requiring
identification. [Wives, children
over b6 vears of age, duplicate
{lost i.d. cards)] 2.00"
Auth: 23-4-104, MCA Imp: 23-4-104, MCA
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9. The beoard is proposing the amendment to set fees
commensurate with the cost of issuing licenses as mandated by
section 23-4-104 (11), MCA. The fees set are those that the
board has determined are necessary to cover administrative
cost.

10. The proposed amendment of 8.22.610 will read as
follows: (new matter underlined; deleted matter interlined)
(full text of rule is located at pages 8-652 - B~655,
Administrative Rules of Montana)

8.22.610 STEWARDS

(8) The stewards' jurisdiction in any matter extends for
30 days after the conclusion of the race meeting, and
commences at such time as entries are taken for the first day
of rac¢ing at such meeting. The stewards may suspend the
license of anyone whom they have the authority to supervise
for a period not to exceed 2 years, or may impose a fine not
to exceed $50@ $1000, or they may impose both such fine and
suspension. A)l such fines and suspensions shall be reported
to the board.

(9) ..."

Auth: 23~4-104, MCa Imp: 23-4-202, MCA

11. In the last legislative session, section 23-4-202,
MCA, was changed to allow a fine not to exceed $1,000. The
board is amending the rule to conform to that change.

12. The proposed amendment of 8.22.706 will read as
follows: (new matter underlined; deleted matter interlined)
(full text of rule is lcocated at pages B8-667 - B-669,
Administrative Rules of Montana)

8.22.706  JOCKEYS - APPRENTICE (1)

(3) Apprentice allowance as follows:

(a) Five pounds untid he or she has ridden 45 winners-
if he or she has wideen 45 prier &o the emd of sne year frem
date of widimg his or her firet winner; the five peound
atlewaneec continues unkil the end of the year- An apprentice
jockey shall ride with a five pound weight allowance beginning
after his/her first mount and for one full year from the date
of his/her fifth winning mount.

If after riding one full year from the date of his/her
fifth winning mount, the apprentice jockey has fajled to ride
a total of 40 winners from the date of his/her first winning
mount, hes/she shall continue to ride with a five-pound weight
allowance for one more vyear from the date of his/her fifth
winning mount or until he/she had ridden a total of 40
winners, whichever comes first.
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If an apprentice jockey is unable to ride for a period of
14 consecutive days or more after the date os his/her fifth
winning mount because of service in the armed forces of the
U.S5.A, or because of physical disablement, the commission may
extend the time during which such apprentice weight allowance
may be claimed for a period not to exceed the period such
apprentice jockey was unable to ride.

(b) Afeer the eompletion of conditions above; £for ene
year; he or she may eiaim three pounds when riding heorses
ewned or frained by hism or her srigimal econtrast empioyesr
previding his or her sontrace has net been permanently
transferred or seid sinee heyfshe wode hisyher first winner:
Whenever a jockey from a foreign country, excluding Mexico and
Canada, rides in the United States, he must declare that he is
a holder of a valid license and currently not under
suspension. To facilitate this process, the jockey shall
present a declaration sheet, in four languages, to the
appropriate racing official of the jurisdiction in which he
has come to ride. The sheet shall state:

(i) that he/she is the holder of a valid license to ride;
(ii) that he/she is not currently under suspension;

{(iii) that he/she agrees to be bound by the rules and
regulations of the jurisdiction in which he/she is riding.

This sheet sh.ll be retained by the agorogriate racing
official, and at the conclusion of the jockey s participation
in racing, it shall be returned to the jockey, properly
endorsed by the appropriate racing official, stating he/she
has not incurred any penalty or had a fall. 1If a penalty has
been assessed against the jockey, the appropriate racing
official shall notify the racing authority issuing the
original license to extend the penalty for the same period of
time.

"

(c) ... )
Auth: 23-4-104, MCA Imp: 23-4-202, MCA

13. The board is propesing the rule amendment to make the
Montana rules uniform with the National Association's uniform
rule.

14. The proposed amendment of 8.22.1602 will add a new
subsection (19) and will read as follows: (new matter
underlined; deleted matter interlined) (full text of rule is
located at pages 8~733 - 8-735, Administrative Rules of
Montana)

"8.22.1602 DUTIES OF THE LICENSEE (1) ...

(19) Each licensee shall report to the board the total
face value of all unclaimed winning tickets from their meet
within 30 days of the end of the meet. A claim on a winning
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ticket may be made within this 30 day period after which it
may be retained by the licensee for capital improvements
approved by the board."

Auth: 23-4-104, MCA Imp: 23-4-305, MCA

15. The board is proposing the amendment to make more
¢lear the time in which a ticket may be paid on by the
licensee and to make rules conform with 23-4-305, MCA.

16. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Steve Meloy,
Executive Secretary, Board of Horse Racing, 1424 9th Avenue,
Helena, Montana 59620-0407, no later than Jariuary 12, 1984.

17. Geoffrey L. Brazier, Board Attorney has been
designated to preside over and conduct the hearing.

18. The authority and implementing sections are listed
after each proposed change.

BOARD OF HORSE RACING
LINDA KING, CHAIRMAN

BY
ISABELLE PISTELAK
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, December 5, 1983.
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STATE OF MONTANA
BEFORE THE DEPARTMENT OF COMMERCE

In the matter. of the proposed ) NOTICE OF ADOPTION OF A RULE
adoption of a rule pertaining } PERTAINING TO SEMI~-ANNUAL

to semi annual assessments for ) ASSESSMENTS FOR STATE BANKS,
state banks, trust companies, } TRUST COMPANIES, AND INVEST-
and investment companies ) MENT COMPANIES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On January 14, 1984, the Department of Commerce
proposes to adopt a new rule pertaining to semi-annual
assessments for state banks, trust companies, and investment
companies,

2. The proposed rule does not replace or medify any
section currently found in the Montana Administrative Code.
It will read as follows:

I. "SEMI-ANNUAL ASSESSMENT

Total assets Base Plus rate/ Over
(Millien) Million (Million)
0=-1 0 . 0006 0
1-10 600 .000075 1
10-50 1,275 . 00006 10
50-100 3,675 . 00003 50
over 100 5,175 . 00002 100"

Auth: 32-1-213, MCA IMP; 32-1-213, MCA

4. Interested persons may submit their data, views or
arguments concerning the proposed adoption in writing to Les
Alke, Commissioner of Financial Institutions, Department of
Commerce, 1424 9th Avenue, Helena, Montana, 59620, no later
than January 12, 1984.

5. 1If a person who is directly affected by the proposed
adoption wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to Les Alke, Commissioner of Financial
Institutions, Department of Commerce, 1424 9th Avenue, Helena,
Montana, 59620, no later than January 12, 1984.

6. If the board receives reguests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed adoption from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
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date. Notice of the hearing will be published in the Montana
Administrative Register.

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, December 5, 1983.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE QF PROPOSED ADQPTION
adoption of rule relating to ) OF RULE relating to
outfitters and professional ) outfitters and professional
guides. ) guides.

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On Januvary 16, 1984, the Montana Department of Fish,
Wildlife and Parks proposes to adopt a rule relating to out-
fitters and professional guides.

2. The proposed new rule does not replace or modify any
section currently found in the Administrative Rules of Montana.

3. The proposed-rule provides as follows:

RULE I OQUTFITTER AND PROFESSIONAL GUIDES LICENSE FEES

(I) Annual license fees for outfitters and professional
guides are as follows:

(a) Resident Outfitter License: $100;

(b) Resident Professional Guide License: §$25;

(¢) Nonresident OQutfitter License: $250;

(d) Nonresident Professional Guide License: $100.

AUTH: 87-4-127, MCA; 1IMP: 87-4-127, MCA.

4. This rule is proposed in response to the enactment
of 87~4-127, MCA, which directs the department to establish
license fees for outfitters and professional guides commen-
surate with the expense to the department for administering
the licenses.

5. Interested parties may submit their data, views, or
arguments concerning the proposed rule in writing to Kevin
C. Meek, Department of Fish, Wildlife and Parks, 1420 East
Sixth Avenue, Helena, Montana 59620, no later than January
13, 1984.

6. If a person who is directly affected by the proposed
action wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Mr. Meek no later than January 13, 1984,

7. If the department receives requests for a public
hearing on the proposed new rule frcm either 10% or 25, which-
ever is less, of the persons directly affected; from the
Administrative Code Committee of the Legislature; from a
governmental subdivision or agency; or from an assoc¢iation
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register.
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Ten percent of those persons directly affected has been
determined to be 170 persons based on the 1,700 licensed
outfitters and guides in Montana.

8. The authority of the agency to adopt the proposed
rule iz based on 87-4-127, MCA, and the rule implements
87-4~127, MCA.

and Parks

Certified to the Secretary of State: December 5, 1983
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTARA

NOTICE OF PROPOSED AMEND-
MENT OF RULE 32.3.203
IMPORTATION OF ANIMALS
RULE 32.3.212 SPECIAL
REQUIREMENTS FOR CATTLE,
AND RULE 32.3.2301 CONTROL
OF BIOLOGICS

In the Matter of the Pro-
posed Amendment of Rules
Pertaining to the Importa-
tion of Animals and Biologics

o — —

NO PUBLIC HEARING CONTEMPLATED
TO: All Interésted Persons.

1. On January 27, 1984, the Board of Livestock proposes to
amend RULES 32.3,203, 32.3.212, and 32.3.2301 which concern
the importation of animals or biologics into the State of
Montana.

2. The proposed amendments read as follows: (New matter
underlined, deleted matter interlined)

32,3,203 IMPORTATION OF DISEASED ANIMALS (1) Ne
animata-mifectad-with-or-which-Rave-been-recentiy-exposed-to
any-infeetiousy-contagious;-or-eommunicable-diseases-or
which-originate-in-a-state-oyr-federaliy-quarantined-area-may
be-transpareed-or-moved-into-the-sktate-of-Montana-unieas-p
permit-for-such-entry-is-firsi-sheained-£from—the-Montana
skape-vaberinarianis-offiecer No permit may be issued for
livestock infected with or exposed to brucellosis, tuber=-
culosls, or any other infectious, contagious, or communi-—
cable animal disease, except that cattle with a positive
reaction to a recognized test for brucellosis may be permit=-
ted entry when destined directly for slaughter at a slaugh-
terhouse under USDA supervision. 1In addition, all condi-
tions for the movement of animals from a guarantined area
established by the gquarantining authority of U. S. depart-
ment of agriculture must be met,

(2) If any animal in a lot presented for shipment or
movement into Montana shows a suspicious er—pesitive reac-
tion to any test required for admission to Montana, no
animal from that lot or from the herd in which the animal
reacting to the test originates may enter the state of
Montana without special permission from the state veterinar-
ian or his agent, (AUTH: Section 81-2-707 M.C.A.,, IMP:
Section 81-2-703 M,C.A.)

32.3.212 6pEE:Ak ADDITIONAL REQUIREMENTS FOR CATTLE
(1) €attie-may-enter-Montana-provided-they-are-eranspested
sy-meved-into-—the-astate-in-conformity-with-ARM-33-3-26%
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through-32-3r212-ands All female cattle over the age of 4
months must be officially vaccinated against Brucellosis,
unless exempted under 81-2-801, M,C.A.

{2) With-regards-kte-bruceile=ss:s (a) All female
cattle over 12 months of age entering Montana from states
classified as class A, B, or C, must be found negative to a
brucellosis test performed within 30 days prior to the date
of entry into the state of Montana, (and c¢onfirmed in a
state or federally approved animal diagnostic laboratory)
except the following:

(a) (1) remains the same.

(a) (ii) remains the same.

(a) (1ii) Test eligible officially vaccinated cattle
from certified brucellosis-free herds, provided the certi-
fied herd number is shown on the health certificate accompa-
nying such cattle into this state;

{a) (iv) remains the same,

t¥}----Female-caeties-not-aiready-exciunded-from-teat
requirements-under-paragraphs—+{iy-through—tivi-of-this
sub-gection;-which-are-consigned-directiy-to-a-tivestock
market—in-this-state-ogpecificaliy-approved-hy-the-Ur-67
department-ef-agrieuntture-under-the-provision-of-pare-787
velume-9;-Code-of-Federai-Regulations,-to-recetve
bruceiiosta-affected-catrier——Guch-eattic-enecepe~those-antd
to-an-immedinte-destination-outaide-of-Montkana;-must-be
oféieinlity-teated-for-brucetiosis-ak-the-market-prior—te
reltease-to-the-purchaser;-and-must-pe-guarantined-and-kepe
separate—and-apart-frem-ati-ether-livesteck-untit-dekermined
to-be-negative-to-an-cffiecial-tese-for-pruceiiosis-made-noe
tess-than-é5-nor-more-than-120-days-afecr-enkry-and
quarantiner--Fhe-cost-of-gquarantine-and-teseing-shali-pe-at
the-ewnerla-expenser-—-Fhe-reguirementa-for-quarantine-and
retese-de-neot-appiy-to-femate-cateie-originating-in-astates
having-ne-knewn-brueeliosis-infeetion-—in-the-previeus-6
monther

(b) remains the same,
(c) remains the same.
{c) (i) remains the same.
(c) (ii) remains the same.

(c) (iii) The county where the cattle are grazed in the
adjacent state has achieved eeresfied-brueeitiesis class free
status, and the cattle return to a Montana location with the
same Montana status from which they left.

{c) (iv) remains the same.

(3) remains the same.
(AUTH: Section 81-2-102 M.C.,A, IMP: Sections 81-2-801 and
81-2-102 M.C.A.)

32.3.2301 CONTROL OF BIOLOGICS

{I) remains the same.
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(2) No biologic may be brought into the state without
a permit from the department of livestock as reguired by
81=-2=-703 M.C.A. A long term permit may be granted upon
request,

(3) through (13) remain the same, renumbered.
(AUTH: Section 81-2-707 M.C.A. IMP: 81-2-703 M.C.A.)

3. The proposed amendments are necessary to update the
rules regarding changes made in importation requirements by
the Montana legislature. The amendments are not interpre-
tive, they simply update the rules which are used extensive-
ly by veterinarians who must closely supervise the import of
animals and biologics into Montana.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
James W. Glosser, D.V.M,, Administrator & State Veterinar-
ian, Animal Health Division, Capitol Station, Helena,
Montana 59620, no later than January 15, 1984,

5. If a person is directly affected by the proposed rules
wishes to express his data, vieus, and arguments orally or
in writing at a public hearing he must make written request
for a hearing and submit this request along with any written
comments he has to James W. Glosser, D,V.M., Administrator &
State Veterinarian, no later than January 15, 1984.

6. The department believes th.at the number of directly
affected persons exceeds 250 as this rule has potential
impact on every cattle producer in the state, In the event
that the department receives requests for public hearing
from 25 persons directly affected, from the Administrative
Code Committee of the legislature, from a governmental
subdivision, or agency, or from an association having no
less than 2% directly affected members, a hearing will be
held at a later date. Notice of the hearing will be pub-
lished in the Montana Administrative Register.

7. The authority to make the proposed adoption of
amendments is based on Section 81-2-102 M.C.A. and 81-2-707
M.C.A. and implements Sections 81-~2-102 M.C.A., 81-2-703
M.C.A,, and 81-2-801 M.C.A.

r D,V M,
& State Veterinarian

Certified to the Secretary of State December 5, 1983.
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

In the Matter of the Repeal
of Rule 32.3.406 Requiring
the Brucellosis Testing of
Animals and the Adoption of
Rule I through VI which
Concern Brucellosis Tests
Performed on Livestock.

NOTICE OF PUBLIC HEARING ON
REPEAL OF RULE 32.3.406
BRUCELLOSIS TESTING OF
ANIMALS AND ADOPTION OF
RULES I THROUGH VI CONCERNING
SAME AND SPECIFICALLY RULE
II WHICH WAIVES IN ALL BUT
SEVEN COUNTIES THE REQUIRED
BRUCELLOSIS TEST ON CATTLE
BEFORE CHANGE OF OWNERSHIP
OR MOVEMENT WITHIN THE
STATE

TO: All Interested Perscns,

1. On January 4, 1984 at 2:00 p.m. a public hearing will
be held in Helena, Montana in Room 319 of the Department of
Livestock at 301 Roberts to consider the repeal of ARM Rule
32.3.406 concerning brucellosis testing of animals and to
consider the adoption of RULES I through VI which concern
brucellosis testing of animals.
2. The rule proposed to be repealed can be found on page
32~117 of the Administrative Rules of Montana.
3. The rule is proposed to be repealed because comments
have been made that it is becoming increasingly difficult to
understand and interpret due to the length and the many
amendments which have been made over several years. It is
proposed to be replaced by several rules, numbered I through
VI as found below,
4. The proposed RULES I through VI provide as follows:
RULE I DEPARTMENT ORDERED BRUCELLOSIS TESTING OF ANIMALS
1. The department, at any time, may order the official
tegting or retesting of animals for the presence of
brucellosis if it considers such tests necessary to
prevent the introduction or spreading of brucellosis.

2. Orders to test shall be signed by the state veterinar-
ian or any designated deputy state veterinarian.
3. The order shall clearly state the number or approximate

number and location of the animals.
(AUTH: Sections 81-2-102 and 81-2-103 M.C.A. IMP:
Sections 81-2-102 and 81-2-102 M.C.A.)

RULE II CHANGE OF OWNERSHIP TEST

1. in the counties of Flathead, Lincoln, Lake, Sanders,
Mineral, Missoula, and Ravalli before ownership of
animals listed in (2} is changed or before the animals
are moved to Montana premises located in a Class Free
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area they must undergo an official test for brucellosis
and must be determined negative. The test must be
performed not more than 30 days prior to the date they
are sold or moved and the results must be entered on a
department official test form.

2. This test shall be performed on:

(a) all female cattle, bison, or elk under domestica-
tion, capable of breeding, in which the eruption of the
first pair of permanent incisor teeth has occurred, or
which are in the third trimester of the first pregnancy
or are post parturient;

(b} female swine; and,

(c) boars, six months of age and older.

3. This requirement does not apply to any of the above if
they are consigned for immediate slaughter or to an
out-of-state destination, No animal consigned to an
out-of-state destination may be diverted to an instate
destination if it has not met the test requirements of
this section and if it has been determined t¢ be an
exposed animal. Permission from the department must be
received before animals may be diverted to a different
immediate slaughter destination.

4. Further special exemptions to this rule are found in
(RULE IV).

(AUTH: Sections 81-2-102 and 81-2-103 M.C.A. IMP:
Sections 81-2-102 and 81-2-103 M.C.A.)

RULE III CHANGE OF PREMISES TEST -~ INVESTMENT SERVICES OR

SPECIAI, CORPORATIONS

1. Cattle described in and located in the counties named
in (RULE II) owned or managed by an investment service
or corporation, the majority of whose shareholders are
not primarjily engaged in the production of livestock,
and which are moved from cone premise to another noncon-
tiguous premise must be found negative to an official
test for brucellosis performed not more than 30 days
prior to such movement.

2. This test requirement does not apply if a shareholder
is directly involved in the management or operation of
the cattle ranch.

3. A special exemption to this test is found in (RULE IV).
(AUTH: Sections 81-2-102 and 81=-2-103 M.C.A. IMP:
Sections 81-2-102 and 81-2-103 M.C.A.)

RULE IV SPECIAL BRUCELLOSIS TEST EXEMPTIOQNS

1. The test regquirements of (RULES II and IIT) do not
apply to brucellosis free herds as designated and
validated under ARM 32.3.440 and 32.3,446.

2. The test requirements of (RULES 11 and III) do not
apply to cattle which were tested as part of a complete
herd test within the past 6 months to which no cattle
other than breeding bulls and herd progeny have been
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added and in which no reactors were identified, as
evidenced by an official test form of the department.
Upon written petition of the owner of the cattle, the
state veterinarian, if he finds no significant danger
to the public health, may exempt from the test require-
ment of (RULE II) cattle which have changed ownership
without changing premises which are part of a herd
which:

(a) has had no cattle added for at least two years
other than by natural increase or herd bulls;

(b} has a history of complete vaccination of all
eligible cattle; and

(c) has shown no indication of brucellosis infections
or exposure thereto.

Upon written petition of the owner or manager of the
cattle, the state veterinarian, if he finds no signifi-
cant danger to the public¢ health and that the interests
of animal disease control will not be harmed, may
exempt cattle from the test requirement of (RULE III).
(AUTH: Sections 81-2-102 and 81-2-103 M.C.A. 1IMP:
Sections 81-2-102 and 81-2-103 M.C.A,)

\4 DUTIES OF OWNERS OR MANAGERS OF ANIMALS WHEN

BRUCELLOSIS TEST IS REQUIRED

The seller or his agent is responsible for arranging
the test required by (RULE II).
The owner or manager is responsible for arranging the

When the department has ordered a test, the owner shall
present the identified animals to the department for an
initial official test for the presence of brucellosis
within 15 days of the date of the order. The state
veterinarian may allow more time if there is good cause

An owner of animals quarantined or identified as
suspects as the result of an initial official brucello-
sis test shall present the animals for an official
retest within 15 days of the date of a retest order.
The state veterinarian may allow more time if there .is

An owner presenting animals for any ordered test shall
provide manpower, edquipment, and facilities sufficient
to restrain the animals for purposes of successfully

(AUTH: Sections 81-2-102 and B81-2-103 M.C.A., 1IMP:
Sections 81-2~102 and B81-2-103 M,.C.A.)

1.
2.
test required by (RULE III).
3.
shown.
4,
good cause shown.
5.
accomplishing the test.
RULE VI  TEST EXPENSES
1.

The expense of bleeding and serologic tests performed
under (RULE I) will be met by the department, unless
the owner or agent in charge of the animals has violat-
ed Montana law, department administrative rule, or

MAR Notice No. 32-2-102 23-12/15/83



~-1793-

department order. In violation cases bleeding and
serologic test expenses shall be met by the owner cor
person in charge of the animals when the test is
ordered. Other expenses may be charged in accordance
with 81-2-109 M.C.A.

2, If the test is ordered because the required test of
(RULE I1) has not been performed at the time of change
of ownership or if a change in premises has occurred,
the department will meet the expense of serologic
tests, but the expense of bleeding will be met by the
owner or person in possession of the animals at the
time the test is ordered.

3. The cost of bleeding (under RULE II) shall be met by
the seller unless other arrangements have been made
which are satisfactory to the person performing the
bleeding.

4. The expense of testing cattle under (RULE III) shall be
met by the owner or manager of the cattle.

{(AUTH: Sections 81-2-102 and 81-2-103 M.C.A. IMP:
Sections 81~2-102 and 81-2~103 M.C.A,)

5. The rules are proposed to be adopted to replace the

repealed rule 32.3.406., They are basically the same with

the exception of one major change. The department on Page

1540, Issue No. 20 of the Administrative Register adopted an

emergency rule which waived in all but seven counties the

required brucellosis test performed on all cattle before
change of ownership or movement within the state. The above

RULE II includes this adopted emergency rule. The emergency

rule was adopted because 49 counties in the state have

remained brucellosis free for the amount of time required by
the federal government to be designated CLASS FREE. CLASS

FREE states enjoy the privilege of not being subject to

certain expensive brucellosis tests which are performed on

cattle. Although the federal government has not granted
that status and therefore interstate shipments of cattle are
subject to continued testing, the Board of Livestock wishes
to lessen the economit burden on intrastate -sellers and
shippers. The Board has determined that there is no danger
in eliminating this test requirement in the 49 county area
and proposes therefore to adopt this rule,

6. Interested persons may present their data, views, or

argquments either orally or in writing at the hearing.

Written data, views, or arguments may also be submitted to

James W. Glosser, D.V.M., Administrator & State Veterinar-

ian, Animal Health Division, no later than January 15, 1984,

7. The department of livestock or its designee will

preside over and conduct the hearing.

8. The authority of the department to make the proposed

repeal and proposed adoption of rules is based on Sections
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81-2-102 and 81-2-103 M.C.A. and the proposed rules imple-
ment Section 81-2-1-2 and 81-2-103 M.C.A.

g/nl)//

Chairmé&n, Bo&trd o

Livestock

By:

0

. R, M
dministrato

& State Veterinarian

Certified to the Secretary of State December 5, 1983,
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

In the Matter of the Amend- } NOTICE OF PUBLIC HEARING

ment of Rule 32.2,401 Depart- ) ON PROPOSED AMENDMENT OF

ment of Livestock License } RULE 32.2.401 FEES;

Fees, Permit Fees, and Mis- ) SPECIFICALLY RECORDING OR

cellaneous Fees ) TRANSFERRING A LIVESTOCK
) BRAND

TO: All Interested Persons,

1. On January 4, 1984 at 1:30 p.m, a public hearing will
be held in Helena, Montana in Room 319 of the Department of
Livestock at 301 Roberts to consider an amendment to ARM
Rule 32.2.401 which would increase the fee to record or
transfer a livestock brand from $25 to $35.

2. The rule as proposed to be amended reads as follows:
(New matter underlined, deleted matter interlined)

32.2.401 DEPARTMENT QF LIVESTOCK LICENSE FEES, PERMIT
FEES, AND MISCELLANEOUS FEES. The Department of Livestock
shall charge:

(1) remains the same.

(2} for recording a new mark or brand, recording a
mark or brand transfer, or recording a mark or brand as
required by 81-3-107 M.C.A, a fee of 25 $35;

(3) through (37) remains the same.

3. The reason for the amendment is to raise the fee to an
amount commensurate with the cost to the department to
administer the brand recording program. This commensurate
cost adjustment is required by Sections 81-1-102 and
81-3-107 M.C.A., as amended by the 1983 legislature.

4. Interested persons may present their data, views, or
arguments either orally or in writing at the hearing.
Written data, views, or arguments may also be submitted to
Les Graham, Administrator, Brands-Enforcement Division, no
later than January 15, 1984,

5. The Department of Livestock or its designee will
preside over and conduct the hearing.

6. The authority of the department to make the proposed
amendment is based on Section 81-1-102 M.C.A. and it imple-
ments 81-3-107 M.C.A,

d!art g é;‘LLﬂzt
NANCY ESPY éf*—
Chairm Board f Lives€bck
Ry
¢Ll{;71r“—&
s GRAHAM

Administrator, Brands-Emforcement Division

Certified to the Secretary of State December 5, 1983
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PEFCRF THE DFFARTMENT OF FEVENUE
OF THF ETATF OF MONTANA

IN TEE MATTFR O} THE ADOPTION) NCTICF OF PROPOSED ADOFTION of
cf Pule T relating to a } Rule T relating to a deduction
deduction from corporetion ) fromw corporatior license tax
license tax for the sale cf ) for the sale cf land to a

land tc & beginning farmer. ) heginning farmer,

NO PURIIC EFARING CONTEMPLATFD

TC: BAll Interested Personeg:

1. On Jeruary 16, 1284, the Department ¢f Revenue proposes
to adopt rule I relatlng to a deduction from corporaticrn license
tax for the sale of land to keginning farmers.

2. The rule as proposed to be adopted provides as follows:

RULE 1 SALE OF IAND TO A BFGINNING FARMEF - CORPORATION
LICENSE TAX DEDUCTION (1) 2 deduction {rom Montana net
income 1is allowed &s a result of each sale of B0 acres or rore
approved hy the agricultural lcan autherity. The deduction is
the amount which would have to be included in net income result-
ing from the sale, up to a maximur deduction of $50,000C.

(a} Tre deductior rmay be taken only in <the vyear of the
sale.

(i) If income from the sale is received in inetallments, &
deduction may be taken in a year a payment is received until the
loan is paid or the deductions fer all years ecuals $50,006.

(ii) If the ircome is not received in installments, the
c¢eduction cannot be carried to another year.

{b) To the extent that a net cperating loss is created as a
result of the deduction, such 1loss i1s not available for
carryover or carryback provisions.

(2) The taxpayer may claim more than one deducticn as a
result of sales to beginning farmers provided each sale is
approved by the agricultural lcan authority.

(3) For tax decduction purposes, a copy of the approval of
the transaction by the agriculturai Jloan authority must be
attached to the return claiming the deduction. The Department
may alsc require additional documentation on request to estab-
lish the eligibility of the transaction for a tex deduction.
RUTH: 15-1-201, MCA; IMP: 80=12-211, MCA.

3. The Department is proposing to adopt this rule becavse §
23 of Chapter 580, Laws of 1982, (codified as § 80-12-711, MCA)
provides for an inccme tax deduction for certain land sales to
beginning farmers. This rule is necessitated by the fact that
several points were not specifically addressed in the statute.
Unless those items are addressed in this rule, substantial prob-
lems may arise in the administration of the statute. First, the
statute is unclear on whether or not corporations are eligible
for this deduction., JTn consulting with the sponsor of Chapter
580, Senator Tewe, and the PRevenue (Qversight Committee, the
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Departmant concluded the intent of the law was to allow corpora-
tiocrs to claim the deduction. The rule reflects this interpre-
tation. Second, the statute does not state when the deduction
mey he claimed. The rule ststes that the deduction will be
allowed ir the year of the sale with the exception of install-
rert sales. Third, the total deduction will be limited to
$50,000 fur each =sale authorized by the Agricultural Loar
Authoiity, reasrdless of the number of vears over which income
from that sale ie received. Without this rule, taxpayers would
be wunsure of: a) how the $50,070 limit applies to each sale,
and; b) how more than one autheriz-d sale tc a beginning farmer
is treated.

Fourth, net operating losser created or increased by this
deduction must ke adjusted before czuch loss may be carried beck
or carried forward. The statute only indirectly addresses this
issue by not providing any carryover or carryback provieions,

Finally, the rule provides for the submittal or aveailability
cf information to support a ¢laim for a deductior.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adeption in writing to:

Arn Kerny

Departrent of Revenue

Legal Divisicn

Mitchell Building

Helena, Montana 59620
no later than Janusry 13, 1984.

5. If a person who is directly affected by the proposed
amendmerts wishes to express his data, views and arguments oral=-
ly or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comment: he has to Ann Kerny at the albove address no
later than January 13, 1984,

6. Ii the agency receivesg reguests for a public hearing cn
the proposed amendéments fror either 10% c¢or 2%, whichever is
less, of the persones who are directly affected by the proposed
adacption; from the Administrative Code Committee c¢f the Legisla-
ture; from a governmental subdivision, or agency; or frcm an
associaticn having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montara Administrative Regis~-
ter. Ten percent of those persons directly affected bhas been
determined to be 25.

7. The autherity of the agercy to make the proposed amend-
ment is based on § 15-1-201, MCA, and the rule implements §

80~12-211, MCA.
o Aare

ELLEN FFAVER, Diircctor
Department of Pevenue

Certified t¢ Eecretary of State 12/0%/83
23-12/15/83 MAR Notice No, 42-2~-255
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE CF MONTANA

IN TBE MATTEF CEF THE ADOPTION) NOTICE OF PROPOSFD ADOPTION of
of Rule T relating to & ) Rule I relating to e deduction
deduction from individual ) from individual income tax for
incomre tax for the sale of } the sale of land to beginning
land to teginning farmers. ) farmers.

NO PURLIC HEARING CONTEMPLATED
TO: All Tnterested Persons:
1. On January 16, 1984, the Department of Kevenue proposes
to adopt rule I relating to a deduction frem individual income
tax for the sale of land te¢ beginning farmers.

P

2. The rule as proposed te be adopted prcvides as follows:

RULE I DEDUCTIONS FOP SALF QF LAND TQ A BEGINNING FARMER
(1} P deduction from adjusted gross income 1is allowed as a
result of each sale of 80 acres or more approved by the agricul-
tural lean suthority. The deduction is the smount which would
have to be included in adjusted gross income as ordinary income
and the taxable portion of c¢apital gains resulting from the
sale, up to 2 maximum deduction of $50,000.

(a) The deduction mway be taken only in the year of the
sale.

(i) If income from the sale is received in installments, a
deduction may be taken in a year a payment is received until the
loan is repaid or the deductions for all years equals $50,000,

(ii) If the income is not received in installments, the
deduction cannot be carried to another year.

(2) The taxpayer may claim more than one deduction as a
result of sales tce beginning farmers provided each sale is
approved by the agriculture) loan authority.

(3) To the extent that a net operating loss it created as a
result of this deduction, zuch less shall not be available fer
carryover cr carryback provisions.

(4) 1Individuals in a partnership that makes an approved
sale are also allowed this deduction. The partners' distribu-~
tive shares of profit may be reduced by the amount of the allow-
able deductions. Hewever, in nc case shall the total deduction
for all partners exceed £5(¢,000 for each sale.

{5) Sharehclders ¢f &n electing small business corporation
are not allowed a deductior on their individual tax returns for
apprcved sales made by the corporation. The deduction must be
taken by the corporation.

(6) TFor tax deduction purpeses, a copy of the approval of
the trangactior by the agricultural lean authority must be
attached to the return claiming the deduction. The Department
may also require adciticral dodumentation or request to estab-
lish the eliqgibility of the transaction for a tax deduction.
AUTH: 15~1-~201, MCA; IMP: 80-12-211, MCA.
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3. The Departmernt is proposing to adopt this rule because
§23 of Chepter 580, Lews of 1983, (condified as §80-12-211, MCA)
provides for an income tax deduction for certain land sales to
beginrning farrers. This rule is necessitated by the fact that
several pcints were not specifically addressged in the statute.
Unless those items are addressed in this rule, sukstantial prob-
lems may arise in the administration of the statute. First, the
law does not provide procedures for shareholders in small busi-
ness corporations and partners in partnerships to receive the
deduction. The rule states how the deduction is taken. Second,
the law does not state when the deduction may be claimed. The
rule states that the deduction will be &llowed in the year of
the sale with the exception of installment sales. Third, the
total deduction will be limited to $50,00C of ordinary income
and the taxable portion of capital gains for each sale author-
1zed by the Agricultural L¢an Authority, regardless of the pum-
ber of years over which income from that sale is received.
Without this rule, taxpayers would be unsure of: a) how the
$50,000 limit applies to each sale, and; b) how more than one
authorized sale to a beginning farmer is treated.

Fourth, net operating losses created or increased by this
deduction must be adjusted before such loss may be carried back
cr carried forward. The statute only indirectly addresses this
issue by not providing any carryover or carryback provisions.

Finally, the rule provides for the submittal or availability
of information te support a claim for a decduction.

4, Interested parties may submit their data, views, or
arguments concerning the proposed adoption ir writing to:

Anr. Kenny

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than January 13, 1984,

5. If a person who is directly affected by the prepesed
amendment$ wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to BAnn Kenny at the above address no
later than January 13, 1%€4.

6. If the agency receives requests for a public Learing on
the propcsed amendments from either 10% or 25, whichever isg
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Ceommittee of the Legisla=-
ture; from a governmental subdivision, or agency; or from ar
agsociation having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearirg will be published in the Montana Administrative FRegis-
ter. Ten percent of those persons directly affecte¢ has been
determined tc be 25.
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7. The &uthority of the agency tc make the proposed amend-
ment is based on § 15-1-201, MCA, and the rule implements §

€¢-12-211, NMCA.
7 .
o s

ELLFN FEAVER, Director
Department of Revenue

Certified to Secretsry of State 12/05/83
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BEFORT THE SECRETARY OT' STATE
OF THE STATE OF MONTANA

ITOTICE OF VACATION CT
MAR NOTICE WO. 44-2-33

In the matter of the adoption
of rules pertaining to
prescribed graphics and
information required to

be printed on ballot
envelopes for electors in
United Ttates Service

e S e e e

T0: All Interested Persons:

1. On Wovember 10, 1983, the Becretary of State published
notice of proposed adoption of rules regarding prescribed
graphics and information required to be printed on ballot
envelopes for electors in United .tates gservice, at page 1660 of
the 1983 Hontana Administrative Fzgister, issue number 21,

2. The above referenced notice is hereby vacated and
replaced with I'AR Notice number 44-2-%5 which is published in
this issue of the Montana Administrative Register.

Dated twhis 5th day of December 1983,
JIM WAJTERMIRE
Secretary of State

23-12/15/83 MAR Hotice No, 44-2-34



~1802-

BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED
adoption of an interpretive ) ADOPTION OF AN INTER-
rule relative to graphics and ) PRETIVE RULE RELATIVE
information required to be ) TO ABSENTEE BALLOT
printed on ballot envelopes for ) ENVELOPES

electors in United States )

service. ) NO PUBLIC HEARING

CONTEMPLATED
TO: All Interested Persons:

1. On January 14, 1984, the Secretary of State
proposes to adopt an interpretive rule in regard to the
information and graphics required to be printed on ballot
envelopes for electors in United States service.

2. The proposed rule does not replace or modify any
rules currently found in the Administrative Rules of Montana.

3. The interpretive rule provides as follows:

RULE I REQUIRED MARKINGS (1) Envelopes used to send
balloting material and envelopes supplied for return of the
ballot for electors in the United States service must have
gspecific Information and graphics printed upon them. Such
information and graphics must be consistent with the
regulations established by the federal election commission,
U. 5. postal service, or other federal agency.

(2) A copy of the applicable federal regulation is
aveilable from the Secretary of State, Room 202, State
Capitol, Helena, Montana, 59620.

AUTH AND IMP: 13-13-214(4), MCA.

4. The reason for the proposed adoption of this rule
is to implement amendments to section 13-13-214, MCA, as
required by House Bill 559, Chapter 110, Laws of 1983.

Se Interested partiea may submit thelir data, views or
arguments concerning the proposed adoption in writing to the
Secretary of State, Room 202, State Capitol, Helena, Montana
59620, no later than January 12, 1984.

6. If a person who is directly affected by the
proposed adoption wishes to express his data, views or
arguments orally or in writing at a public hearing, he nust
make written request for a hearing and submit this request
along with any written comments he has to the Secretary of
State, Room 202, S8tate Capitol, Helena, Montana %9620, no
later than January 12, 1984.

T. If the agency receives requests for a pubdbliec
hearing on the proposed adoption from either 10% or 25,
whichever is less, of the persons directly affected by the
proposed adoption, from the Administrative Code Committee of
the legislature; from a governmental sub-division or agency;
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or from an association having not less than 25 members who
will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Regiaster. Ten percent of those persons
directly affected has been determined to be 10 persons, based
on 56 county election administrators and approximately 44
contract printera in Montana.

Dated this S5th day of December 1983.

1 Woltpmie_

MIRE
Secretary of State

23-12/15/83 ' MAR Notice No. 44-2~35
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABTLITATION SERVICES OF THE
STATE OF MONTANA

NOTICE O PUBLIC HEARING ON
THE PROPOSED REPEAL OF

In the matter of the repeal )
of Rules 46.5.613 and )
46.5.617; the adoption of ) RULES 46.5.613 and
rules; and the amendment of ) 46.5.617; THE ADOPTION OF
RPules 46.5.612, 46.5.614, ) RULES; AND THE AMFNDMENT OF
and 46.5.622 pertaining to ) RULES 46.5.612, 46.5.614
licensing of child care ) AND 46.5.622 PERTAINING TO
agencies., ) LICENSING OF CHILD CARE

) AGENCIFS

TO: All Interested Persons

1. On January 5, 1984, at 9:30 a.m,, a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana, to
consider the repeal of Rules 46.5,613 and 46.5,617; the
adoption of rules; and the amendment of Rules 46.5.612,
46.5.614 and 46,5.622 pertaining to licensing of child care
agencies.

2, Rule 46.5.613 proposed to be repealed is on page
46-239 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-113(4) and 41-3-1103, MCA
IMP: Sec, 41-3-1103, MCA

3. Rule 46.5.617 proposed to be repealed is on page
46-247 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-113(4) and 41-3-1103, MCA
IMP: Sec. 41-3-1103, MCA

. The rules as proposed to be adopted provide as
follows:

RULE I CHILD CARE AGENCY TREATMENT PROGRAM (1) The
child care agency shall have a written description of its
treatment program which shall be made available to the placing
agency and parents. The written description shall include:

(a) the name, position and qualification of the person
who has overall responsibility for the treatment program;

(b) identification of staff responsible for planning and
implementing the various treatment procedures and techniques;

(¢) description of staff competencies and gualifice-
tions;

(d) description of staff training required;

(e} description of the various treatment procedures and
techniques used;

(f) the anticipated levels of disturhance for which such
procedures and techniques are to he used;
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(g} provisions for follow-up and after care;

{h) provisions for transfer to another treatment
resource when goals for treatment of a particular child have
not been met or further treatment is required.

(i) description of procedures used for assessing the
appropriateness of the treatment strateqgy for each particulax
child;

(j} provisions for ongoing monitoring and recording;

(k) procedures for regular veview of the overall treat-
ment program and the individualizsi treatment strategies.

(2) The treatment program shall be designed to provide:

(a) adequate safequard for the child's health and
welfars;

(b} least restrictive methcd to accomplish treatment
goals;

(c) adequate provision for periodic and regular review
of each child's treatment plan;

{d) utilization of availabls community resources.

(3) No medication or drugs may be used as part of a
treatment program unless authorized by a physician and clearly
required to attain the treatment goals. In such cases, the
child's case record shall include a notation describing medi-
cation authorized; name of authorizing physician; purpose of
medication; dosage; and provisior for review of appropriate-
ness of continuing medication.

AUTH: Sec. 53-4-113(4) and 41-3-1103, MCA
IMP: Sec. 41-3-1103, MCA

RULE II MANAGEMENT (1) The child care agency shall
present its program management policies to the department at
application. The policies shall include at 1least the
following:

{(a) program statement and description of services;

(b) policies for decision making, supervision of staff
and consultation;

{(¢) program strategies, pnlicies and procedures;

(d) case review policy;

(e) admission and discharge policies and procedures;

(f) support services policies and procedures;

{g) children's grievance prccedure;

(h) transportation policies and procedures.

AUTH: Sec. 53-4-113(4) and 41-3-1103, MCA
IMP: Sec. 41-3-1103, MCA

RULE III EDUCATION (1) All child care agencies shall
have an educational program appropriate to the needs of the
child and in compliance with compulsory school attendance
laws. However, no c¢hild shall receive special education
services until a child study team (CST) has performed an
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appropriate comprehensive assessment which yields evidence
that the c¢hild has learning and/or behavioral problems requir-
ing a specialized service nmnot offered by the regular scheool
program. Any child who is receiving special educational ser=-
vices shall have an individualized education program, (IEP),
in accordance with ARM 10.16.1207.

AUTH: Sec. 53-4-113(4) and 41-3-1103, MCA
IMP: Sec. 41-3-1103, MCA

RULE IV RECREATION (1) The child care agency may have
an on-grounds recreation program operated with staff of the
facility; however, access to community recreation and culture
shall be provided appropriate to the child's needs, interests
and abilities.

AUTH: Sec. 53-4-113(4) and 41-3-1103, MCA
IMP: Sec. 41-3-1103, MCA

5. The rules proposed to be amended are as follows:

46.5.612 CHILD CARE AGENCY, ADMISSIONS, DISCHARGE, AND

FOLLOW-UP Subsection (1) remains the same

(a) A~weferral The provider shall require the placing
agency must to submit a social study, completed on the child
and his family within-+he--test-iz-menths and updated to the
date of referral, to the child care agency's admissions person
or committee. In the case of nonagency referrals, the child
care agency has the responsibility to compile all necessary
social information.

(b} In all referrals, the child care agency shall assist
the referring agency or family to review all available alter-
natives in order to assure appropriate placements.

(¢) . The admission person or committee shall review all
information and resources and determine the appropriateness of
placement, including age and developmental needs of children
accepted into the ehiid-eare—ageney*s-pepuiatien program.

Subsections (1) (d) and (1) (¢) remain the same.

(f) wWhen The provider may accept emergency placements
are—unaveidaiies- the-came sequrisaments -2pply r-atehough-carry-
ing-eut- thﬁ-ﬁtﬂpﬁrimnhiuﬂnrﬂxr&xrﬂm&}uste& ~thewreatities-of
the-aituationy-except-in-the-matter-of-interstate-compact-pro-
ceduresr in some circumstances where all of the reguired
information for placement is not readily available, These
placements shall not exceed 10 percent of the total number of
residents. The provider shall obtain the required information
within 60 days of admissicn.

(g) Aii-types-eof-residentiel-core -end-services-shati-be
pianned- periods of--time ~ o=bo -reflected -in-the--childle-cane
ptan: Referrals may only be accepted from parties authorized
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by law to place children and with the resources to pay for the

lacement.

(2) Reesiving-homes;-where-admissien-is-made-in-emergen-
ey -ond-~remporary - st tuations,; - mret-~have - o--wittter -admisstons
poiiey- based -onr-the- record -recgurbrements -as - provided--br-rule
4657608 Each child care agency shall include plans for dis-
charge in the child's case plan and review these plans quar-
terly

(a) _The discharce plans shall include recommendations to
the placing agency for follow-up services to the child,

(b) _ _When the placement has been made by the parent, the
provider shall be responsible for both follow-up services to
the family and child and referral for support services.

{c) The provider shall assist the child and, when appro-
priate, the child's family in preparing for the child's dis-

charge from the program.
13¥--Ne-ehiid-under-the-age-of-24-months-may-be-placed-in

a-c¢hiid-eare-agency- for- donger--ther 24 houvrs —unless part-sf-a
sibling-group-haing-placed-togethers
44)--Referrala-may-oniy-be--accepted-from-parries-tegaiiy
autherirzed-to- plece children - --futhorized haecing -parties~in-
elude ;- but--are--noe - imited--bo - the-—department - t--ditnkriet
coure ;- Juvenile—-probetion -offices - -parents—of-thre-~chilé - ~de-
paremens——of —-inpeiturionsy--ieensed-child - placing-~agencieany
tribei--courts - and--federalk-probetion —and - porote,~depending
upen-—the-tegai-seatus-of-the-chiddr
£5)--A-disecharge-plamr-sheli~be -tncluded-in-the-case-plan
for-she-child-and--re—evelveted ot -least-quareeprlyp-~-Bhis-din-
charge-plan--shall-ineltude -recommendations--for-—reatistie-£foi-
tow-up-serviee- plans--to--the -veforring -parey ---Pischarge-pians
are-not-reguired-for-resetving-homess
46y--Post-placement-serviees- shall-be -provided-by-ecither
the--agency —thet——worked—-with -the--child - or-—the-agenroy-—-that
worked-with--the--family---Fhese-services-shaldi--be--a~econtinua-
tion-of--the -plavred —ehange —e £ £fort - and- sheld-wid e —chiid-in
the-readjustment- to— community—d4-fe-—n o -famibyr —grows r-or-in-
dependent-settings
433 ~-In-the-coge-of-parental-referratay-44--ohall- e -the
respensibiliey-of-the-chitd-eare-agency-to-arrange-for-suppore
servises-to-the—famidy- and--chitd-and-continve -monthly-foliow-
up--contacta - for--six - -montho---exeept--£or - redineri-shnents-in
whieh-eage-follow—up--contaets-shati-depend-upon--the-individ-
uwatlo-past-interests:

AUTH: Sec. 53-4-113(4) and 41-3-1103, MCA
IMP: Sec. 41-3-1103, MCA

46,5.614 CHILD CARE AGENCY, PERSONNEL Subsections (1)
through (3) (k) remain the same.

(4) Health prerequisites to hiring. A-ehtid-care-aseney
U9t - reqrire-—r-preospective- emplovee-to—submit-+the -following
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teema-as-prereguisites-+o--hirding: Personnel shall be in good
physical and mental health. A CSD-33, "personal statement ot
health for licensure" form provided by the department must be
completed by the provider for each staff member and submitted
with the initial applicaticn for licensure and annually there-
after.

{a}-—a--report--of- - a--reeent-physical - exemi-netion -or--a
statemer t-addressing-any- phvsicpis - aortet o —emerrionat-cong s -
tion-whieh- conld creaste o hezard -for childrenr-in-eare-or-per-
senpeds

{b}-——a-report-of-the-resules-of-n-tubereniin-testr-and

$e)—-dacumentation-showing—thet- any-department -—of-health
and-envirenmental-scieancos-roguitrementa-for-tubereniin-foliow-
up-have-been-mets

Subsections (5) through (12) remain the same.

AUTH: Sec. 53-4-113(4) and 41-3-1103, MCA
IMP: Sec. 41-3-1103, MCA

46.5.622 CHILD CARE AGENCY, ADDITIONAL REQUIREMENTS

(1) In addition to the preceding standards which apply
specifically to child care agencies, a child care agency must
also comply with the standards contained in ARM 46.5.651, ARM
46.5.652, ARM 46.5.653, ARM 46.5.654 (2)-(8 ARM 6.5.65
and ARM 46.5.656.

AUTH: Sec. 53-4-113(4) and 41-3-1103, MCA
IMP: Sec. 41-3-1103, MCA

6. The proposed repeal, amendment and adoption of rules
is necessary to provide clarification in licensing require-
ments for child care agencies and to provide consistency in
child care agency rules with recently adopted youth foster
care and youth group home rules, The 48th legislature antici-
pated that the department would adopt rules for licensing of
all youth care facilities and so stated in the Statement of
Intent in HB 24, Ch, 465, L 1983.

7. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0O. Box 4210, Helena, Montana 59604, no later than
January 13, 1984,
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The Office of Legal Affairs, Department of Social
and Rehab:.;ltatlon Services has been desiqnated to preside

over and conduct the hearing. m Z L/{
l‘lre‘o}or, Social and Rehabilita-
h Services

Certified to the Secretary of State December 5 , 1983,
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BEFORE THE DEPARTMENT OF S0CIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA
In the matter of the amend- ) NOTICE OF PUBLIC HEARING ON
ment of Rules 46.25,712 and ) THE PROPQOSED AMENDMENT OF
46.25,739 pertaining to ) RULES 46.25.712 AND
state general relief assist- ) 46.25.739 PERTAINING TO
)
}

ance; general and medical STATE GENERAL RELIEF
assistance. ASSISTANCE

TO: All Interested Persons

1. Oon Januwary 5, 1984, at 1:00 p.m., a public hearing

will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana, to con-~
sider the amendment of Rules 46.25.712 and 46.25.739 pertain-
ing to state general relief assistance, general and medical
assictance,

2, The rules as proposed to be amended provide as fol-
lows:

46.25,712 STANDARDS OF ASSISTANCE (1) Assistance will
be granted to individuals who have a demonstrated need in the
areas of shelter, utilities, food, transportation and personal
needs at a level not to exceed these APBE categorical stand-
ards:

TABLE OF ASSISTANCE STANDARDS

No, of
Persons in Personal Trans- Maximum
Household Shelter Utilities Feed Needs portation Standard

1 $120 §-35 42 §-75 $-58 25 $-58 25 $212
2 160 98 59 135 67 30 6% 30 279
3 190 36 72 399 86 35 80 35 332
4 242 249 103 253 202 40 202 140 425
5 285 75 126 360 %20 45 20 45 501
6 321 393 143 366 35 50 235 350 564
7 355 238 150 398 356 55 159 55 624
8 390 246 175 455 165 60 265 60 685
9 467 417 250 197 532 17% 65 3%: 65 744
10 458  28% 206 569 393 T0 293 70 804
11 492 362 722 626 207 75 207 75 864
12 526 323 237 683 222 B0 222 80 923
13 560 344 253 746 236 B5 236 B85 983
14 594 365 268 97 250 90 2586 30 1,042
15 628 386 784 854 264 095 264 095 1,102
16 662 497 300 53 239 100 2%9 100 1,162

{a) An-applicant--or-fecipient -of~general- relict -may-be
atigihie- for-an- enount- greater thew -epectfied v -the -plan-for
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shelter-and-uvtiditdies-4fthe-need -ie~documented -and -the-totai
payment - docs-not-exceed-the--maximum-standerd: An applicant
recipient who has a documented food need and who is ineligible
for food stamps may receive an amount not to exceed the
thrlfty food plan which is found at 7 CFR 273.10(1) (2) provid-
ing the total general relief payment to the household does not
exceed the maximum standard. The department of social and
rehabilitation services hereby adopts and incorporates by
reference 7 CFR 273,70, A copy of 7 CFR 273.10 may be obtain-
ed from the Department of Social and Rehabilitation Services,
111 Sanders, Box 4210, Helena, Montana 59604.

(2) Monthly income is t¢0 be compared to the maximum
standard in the above table for the size of the assistance
unit. If the monthly income exceeds the maximum standard, the
assistance unit is not eligible. If the assistance unit has
income less than the maximum Standard, the amount of the grant
will be the difference between available income and the maxi-
mum standards if a need exists.

AUTH: Sec, 53-2-803, MCA
IMP: Sec. 53-2-602 and 53-2-803, MCA

46.25,739 ELIGIBILITY DETERMINATION FOR STATE MEDICAL

ASSISTANCE (1) Eligibility regarding resources and
income 1s as described in ARM 46,25.723 and 46.25.726 for gen-
eral relief, except that the maXimum income available to the
bousehold must not exceed the medically needy standards for
the same size household. All non-excluded resources must be
used to offset medical) obligation. Conditional assistance as
provided in ARM 46.25.726 is not applicable. ‘fThe medically
needy standaxds oam be found at ARM 46.12.3803.

(2)  Income eligibility for state medical assistance is
ax follows:

ta) Countable income is determined prospectively for a
gix month period using gross income less the appropriate
deductions «©of applicable federal, state and FICA taxes.
Income is defined in ARM 46.25.723.

(b} An individual or household with countable income
hetween the general relief standards and the medically needy
income levels must incur medical obligations equal to the dif-
ferénce between tehe-~#w0 income and the general relief
standards during the six month prospective period prior to
becoming eligible for the medical program (e.qg., income mul-
tiplied by 6 less applicable general assistance standard mul-
tiplied by 6 eguals incurment}. For applicants with income
greater than the general relief standard but less than medi-
cally needy standard the department will pay the medical obli-
gation less the amount of incurment.

(c) Payment under the medical program will he made onlv
for those services recognized by the Montana medicaid program
and-wili- not- exceed the--medicaid -reimbyursement-rate which are
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medically necessary to relieve pain and suffering or to alle-
viate life threatening situations.

{d)  Payment for services will not exceed the medicaid
reimbursement rate and such payment will be accepted as pay-
ment in full.

443 igi Except for emergency services, all other medical
care must receive prior authorization.

(3) Services under this rule will be provided only after
all other available resources have been identified and used.
Such resources include, but are not limited to health and
accident insurance; veteran's administration and hospital;
industrial accident benefits; Montana medicaid program; and
other liable third parties.

AUTH: Sec, 53-2-803, MCA
IMF: Sec. 53-3-103 and 53-2-803, MCA

3. Rule 46,.25.712 is proposed to be amended because the
categorical standards were recalculated to reflect the state-
wide experience of requested needs. For example, other
utility assistance programs are available to pay for utilities
thus the utility standard was decreased.

Rule 46.25.739 is proposed to be amended to stand-
ardize and more specifically explain and limit what medical
services will be paid for in the state medical program and to
insure acceptance of payment as payment in full.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0O. Box 4210, Helens, Montana 59604, no later than
January 13, 1984.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been deegignated to preside

over and conduct the hearing.

Difector, Social and Rehabilita-
tion Serxrvices

Certified to the Secretary of State _ December 5 , 1983.
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BEFORE THE STATE AUDITOR

AND EX OFFICIO COMMISSIONER OF INSURANCE

OF THE STATE OF MONTANA

In the matter of the adoption

licensure, bonding, and regulation

NOTICE OF ADOPTION OF
RELATING TO

)

of a rule relating to examination, ) RULE XVI (6.6.1616)
)
)

of public adjusters

TO: A1l Interested Persons

1. 0On October 27, 1983,

PUBLIC ADJUSTERS

the Commissioner of Insurance

published notice of proposed adoption of Rule XVI (6.5.1616),

relating to public adjusters,

at pages 1495 to 1496 of the 1983

Montana Administrative Register, Issue No. 20.

2. The Commissioner has adopted the Rule as proposed.

3. No written comments or testimony were received.

4. The authority for the Rule is Sections 33-1-313 and
33-17-102, MCA, and the Rule implements Section 33-17-102(1)(c),

MCA,

E. V, "Sonny" Omholt
State Auditor & Ex Officio
) Cgmmissioner of Insurance

/

1 -

Nofma E. Sei fert,u Piu
Chief Deputy Commissioh&r of
Insurance

Certified to the Secretary of State December 2, 1983 .
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BEFORE THE STATE AUDITOR
AND EX OFFICIO COMMISSIONER OF INSURANCE

OF THE STATE OF MONTANA

In the matter of the adoption of )} NOTICE OF ADOPTION OF RULES
rules implementing 33-20-208(8), ) PROVIDING FOR IDENTICAL

MCA providing for identical ) NONFORFEITURE VALUES UNDER
nonforfeiture values for men and ) AN EMPLOYER SPONSORED

women in an employer sponsored ) RETIREMENT BENEFIT PROGRAM
retirement benefit program )

TO0: A1l Interested Persons

1. On October 27, 1983, the Commissioner of Insurance,
published notice of the proposed adoption of Rules I through V
(6.6.1801 through 6.6.1805), relating to identical nonforfeiture
values under an employer sponsored retirement benefit program at
pages 1492 through 1494 of the 1983 Montana Administrative
Register, Issue No. 20,

2. The Commissioner has adopted the Rules as proposed.
3. No written comments or testimony were received.
4, The authority for the Commissioner to adopt the Rules is

Section 33-1-313 and 33-20-208(8)(f), MCA, and the Rules imple-
ment Section 33-20-208(8), MCA,

E. V. "Sonny” Omholt
State Auditor & Ex Officio
mmissioner of Insurance

- ' ’
Chief Deputy Commissidneér of
Insurance

Certified to the Secretary of State December 2, 1983 .
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF COSMETOLOGISTS

NOTICE OF AMENDMENT OF B8.14.816
SALONS, 8.14.1003 EXAMINATION,
8.14.1010 FEE SCHEDULE, and
ADOPTION OF A NEW SUB-CHAPTER

9 ELECTROLOGY SCHOOLS, rules
8.14.901 - 908, and A NEW SUB-
CHAPTER 11, SANITARY STANDARDS
FOR ELECTROLOGY SALONS, rules
8.14.1101 « 8.14.1110

In the matter of the amendments
of ARM 8.14.816 subsection (1)
concerning salons; 8.14.1003
subsection (3) concerning exam~
inations; 8.14.1010 concerning
fees; and adoption of new rules
under a new sub-chapter 9 con-
cerning electrology schoolis, &
a new sub-chapter 11 concarning
sanitary rules for electinlogy
schools.

TO: All Interested Persons:

1. On September 15, 1983, the Board of Cosmetologists
published a notice of amendments and adoptions of the above-
stated rules at pages 122% through 1237, 1983 Montana
Administrative Register, issue number 17.

2. In response to a Jetter from David Niss, Legal
Council for the Administrative Code Committee, the board is
amending and adopting the rules with the following changes:

“mendment of 8.14.816, Salons and 8.14.1003 Examination
are being amended as proposed

Amendment of 8.14.1010 is amended with the following
change:

"8,14.1010 FEE SCHEDULE ...

(7) Student registration fees paid to the board shall be
$5.00 for initial enrollment plus $5.00 for each re-~enrollment
following a withdrawal."

The board is making the change to make clear that the fee
is paid to the board, rather than the school. The board finds
it necessary to impose a registration fee for students
enrelling in a school, plus the need to impose the same fee
for each time a student re-enrells in a school following a
withdrawal, to cover administrative costs. The board
maintains a record of each student, the school they are
enrolled in, the number of hours, and supplies each student
with a copy of law and rules. The actual cost, per student,
was pro-rated for cosmetclogy students by the department staff
to be $7.57 per student. As the board is maintaining similar
records for electrology students, it was determined the cost
should be similar. The authority of the board to make the
proposed amendment is based on sections 37-1-134 and 37-32-
201, MCA and implements section 37-32-302, MCA, rather than
37-1-134, MCA as cited in the original notice.
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The proposed rules under Sub-chapter 9, noticed as rules
I through 1X, are being adopted as proposed with the exception
of proposed rule IX. The rules will become 8.14.901 through
8.14.908. The proposed rule IX, Examiners - Student
Examinations will be adopted at a later date, after the repeal
of rule 8.14.1002 is noticed, as there is a conflict between
the two rules, The conflicting requirements of the two rules
were brought to the attention of the board in David Niss's
letter to the board attorney. Alsc the board had cited as an
implementing section 37-32-102 (1), MCA, and should have cited
section 37-32-302, (1)(b), MCA.

The rules proposed under a new sub-chapter 1l are being
adopted as proposed with the exception that all references in
the rules to schools, students or instructors will be deleted.
It was brought to the attention of the board by David Niss's
letter that the board only had authority tc set sanitary
standards for electrology salons and not electreology schools.

3. No other comments or testimony were received.

DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PSYCHOLOGISTS

In the matter of the amendment ) NOTICE OF AMENDMENT OF 8.52.
of 8.52.616 concerning fees. ) 616 FEE SCHEDULE

TO: All Interested Persons:

1. On October 27, 1983, the Board of Psychologists
published a notice of amendment of the above-stated rule at
page 1497, 1983 Montana Administrative Register, issue number
20. .

2. The board has amended the rule exactly as proposed.

3. No comments or testimony were received.

DEPARTMENT - OF COMMERCE
o
s

BY:
ROB}’RT WOdD, ATTORNEY

Certified to the Secretary of State, December 5, 1983.

23-12/15/83 Montana Administrative Register



-1917-

STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

In the matter of the amendment ) NOTICE OF AMEND-

of Rule 8.79.101 (5}, (6), (6) MENT OF RULE 8.79.101 (5},
(a), (b), (7), (8), (11) (e}, (6), (6)(a), (b), (7), (B),
(£}, and (13) regarding pur- (11) {e), (f), AND (13)

chase and resale: Rule 8.79.201 TRANSACTIONS TNVOLVING
(1) (d) regarding trade prac- PURCHASE AND RESALE OF MILK

)
)
)
)
)
tices: ) WITHIN THE STATE RULE DEF~
)
)
)
)
)

INITIONS: 8.79.201 (1) (d)
REGULATION OF UNFAIR TRADE
PRACTICES

DOCKET #65-873

TO: ALL INTERESTED PERSONS

1. On June 30, 1983, the Milk Control Bureau of che
Department of Commerce published a notice of amendment of
Rule 8.79.101, subsections (5}, (6), (6)(a), (b), (7), (8),
(11) (e), (f) and (13) relating to invoice billing, testing
of raw milk samples and reporting of those results; 8.79.201
(1) {d) relating to a housekeeping change to delete references
to marketing areas from the rule, at pages 689 through 692,
1983 Montana Administrative Register, issue number 12.

2. A hearing was held by the Milk Control Bureau to
consider a reguest by Gallatin Dairies Inc. to amend Rule
8.79.101, subsection (5) and a proposal on the Bureau's own
cognizance to amend Rule 8.79.101, subsections (6), (6) (a),
by, (7), (8), (11)(e), (f) and (13) and Rule 8.79.201, sub-
section (1) (d) because the reguired number of persons desig-
nated in the original notice requested a public hearing.

3. The Bureau is amending Rule 8.79.101, subsecction
(53} as originally noticed. Mr. Keith Nye, respresenting Gall-
atin Dairjes Inc. testified in support of the proposed amend-
ment. He testified that permitting the use of computers to
extend unit prices on daily invoices would generate labor
savings and minimize mistakes. Mr. Phillip Strope, on behalf
of various Hutterite Colonies, objected to the rule as pro-
posed on the grounds that it was vague and ambiguous.

a. The Bureau does not agree with Mr, Strope that the
amendment as proposed is ambiguous. The language in the other
part of the subsection has existed for many years and is iden-
tical to what is being objected to. There has never been
any controversy or confusion concerning that language.

b. The Bureau agrees with Mr. Nye that the rule change
would be beneficial teo the industry in that the change would
enable it to increase accuracy and efficiency. Policying
the amended rule would not be much more difficult than the
existing rule.

4. The Bureau is amending Rule 8.79.101, subsections
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(6), (6)(a), (by, (7), (8), (11) (e), (£f) and (13) as origin-
ally noticed.

Mr. Ross testified in support ¢f the Bureau's proposal.
He stated that it makes little sense to impose additional
costs of a program on distributors without any enforcement
capability.

Mr. K. M. Kelly and Mr. Harry Mitchell both appeared on
behalf of the Montana Dairymen's Association Board of Dir-
ectors in support of the Bureau's proposal. Mr. Kelly in-
dicated he thought the legislature's intent to "Wipe-Out"
the testing program and restore :t to its previous form was
very clear, He agreed that it weculd be appropriate to eli-
minate the additional costs to plants where there is no en-
forcement capability.

The proponents urged the ruje to be amended as proposed
for the following reasons:

a. Without funding to administer a butterfat testing
program, there would be little justification to require dis=-
tributors to incurr an additional expense for butterfat test-
ing. Without adequate justification such a rule would be
impossible to enforce.

b. It was the intent of the legislature to eliminate
duplication in butterfat testing. If the Bureau were to leave
the current rule in effect, they would be continuing their
involvement because they are obligated to enforce all rules
under their jurisdiction.

Mr. Strope and members from ten different Hutterite Col-
onies testified against the Bureau's proposed amendments and
offered suggested changes considered appropriate. Mr. Strope
and his clients felt the rule as proposed by the Bureau, would
go far beyond what is necessary as a result of action taken
by the 1983 legislature. Several colonies' withesses testi-
fied that they were being cheated on butterfat content because
their plant was paying them for butterfat content on composite
samples which they maintained were not as accurate as butter-
fat tests based on fresh milk samples.

Those participants urgad the Bureau to deny the proposed
amendment for the following reasons:

a. They felt the Bureau's proposed amendments went far
beyond what was required because of legislative action.

b. They felt retaining the rule requiring distributors
to pay producers for butterfat content based on fresh milk
samples would not necessarily place an additional burden on
the Bureau because the Bureau did not necessarily have to
enforce all their rules.

c. They felt retaining such a requirement in the rules
would better enable them to force distributors to pay more
accurately on butterfat content.

The Bureau rejected the opponents arguments and accepted
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those of the proponents for the following reasons:

a, The Bureau agrees with Mr. Strope that the current
rule c¢ould not be enforced by the Bureau and it is felt that
the Bureau is obligated to enforce any and all rules under
its jurisdiction, so therefore it would become a burden on
the department to enforce it.

b. The Bureau agrees with the contention that the legis-
lature felt the Bureau was duplicating a service which was
required to be performed hy the Department of Livestock and
therefore one such service ought to be eliminated. The Bureau
concedes that such a rule might be beneficial for those pro-
ducers but it would bett:r serve its purpose if enforced by
the Department of Livestock.

¢. The Bureau sees no compelling reason to require rules
which increase a distributors cost of doing business when
there is no logical purpcse from a regulatory standpoint for
such a requirement.

5. The Bureau has amended Rule 8.79.201 (1) (d) as pro-
posed. No other comments or testimony were received.

1264066hbn~ ¢ C;?rﬂdﬂ/
William E. Ross, Chief
Milk Control Bureau

Department of Commerce

Certified to the Secretary of State, December 5, 1983,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA ECONOMIC DEVELOPMENT BOARD

In the matter of the adoption ) NOTICE OF ADOPTION OF RULES
of rules for the Mentana ) FOR THE MONTANA ECONOMIC
Ecomonic Development Board. ) DEVELOPMENT BOARD

TO: All Interested Perscons:

1. On October 27, 1983, the Montana Ecconomic Development
Board published a notice of public hearing on the adoption of
rules for the board at pages 1509 through 1516, 1983 Montana
Administrative Register, issue number 20.

2. The board has adopted the rules as proposed with the
following changes: (new matter underlined, deleted matter
interlined)

Rule I. npow 8.97.101 ORGANIZATIONAL RULE (1)

(3) The board is attached to the department of commerce
('the department') for administrative purposes. The
department board has the authority to hire and prescribe the
duties and salaries of its staff. A chart of the organization
of the department can be found in section 8.1.105 (5), A.R.M.,
and the board hereby adopts and incorporates this chart by
reference into its organizational rule.

(4) ..."

Rules II. and III. are adopted as proposed with the
following numbers respectfully, 8.97.201, 8.97.202.

The remaining rules were proposed to be placed under sub-
chapter 7, but will be placed in sub-chapter 8. Rule IV. is
being adopted as 8.97.801; rule V. is being adopted as
8.97.802; rule VI, is being adopted at 8.97.803 with the
following change: (new matter underlined, deleted matter
interlined)

"8.97.803 APPLICATION PROCEDURE TO BECOME A 'CERTIFIED'
MONTANA CAPITAL COMPANY (1) A development credit corporation
created pursuant to Title 32, Chapter 4, MCA, or a company
organized and existing under the laws of Montana, created for
the purposes of making venture or risk capital available for
qualified investments as defined in Title 90, Chapter 8, MCA,
shall make written application for certification to the board
on application forms provided by the board. Said application
form shall be signed by €he a duly authorized officers, or
partner¢s}, and contain the following information and
evidence in addition te amy ether infermatien as may be
required by the board pursuant te seectien 96-8-203, MEA:

(d) a certified copy of the certificate of
inceorpeoration, and articles of incerporation, or a certified
copy of the certificate of formation of a limited partnership,
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or trust documents, or other evidence that the company is
organized and existing under the laws of Montana;

{(e) information and evidence that the applicant's
purpose is to encourage and assist in the creation,
development, and expansion of Montana based businesses and to
provide maximum opportunities for the employment of Montanans
by making venture capital available to sound smeii Montana
€irms small businesses.

(£)... (1) 1if a corporation, information on the
aggregrate number of shares which it has authority to issue,
itemized by classes, par value of shares, shares without par
value, and series, if any, within a class;

(n) ...

(o) the names and respective addresses of persons or
businesses that own twenty-five percent or more of the
asse&s yoting capital shares ¢of the company er whe
etherwise owh & ecortreliling sntervest im the eompany;

(p)

(4) ...

(5) The submittal of any false or misleading information
in the application will be grounds for rejection of the
application and denial of further consideration.

$y (6) ..

€63 (7) _The board, at its next regular meeting, after
an application is designated complete by the administrator,
shall designate as 'certified' Montana capital companies those
companies which are development corporations created pursuant
to Title 32, Chapter 4, MCA and those companies which the
board determines are organized for the purpose of encouraging
and assisting in the creation, development, and expansion of
Montana based business and to provide maximum opportunities
for the employment of Montanans by making venture capital
available to sound Montana small Mentema £i¥ms businesses.

(_;§ (8) oo

Rule VII. is being adopted as 8.97.804 with the addition
of a new subsection (5), renumbering all following subsections
and will read as follows: (new matter underliined, deleted
matter interlined)

"8.97.804 APPLICATION PROCEDURE TO BECOME A 'QUALIFIED'
MONTANA CAPITAL COMPANY (1) A 'certified' capital company
shall make written application to the board on applicaticn
forms provided by the board. Said application form shall be
signed by €the a duly authorized cfficers or partners and
contain the following information and evidence in additien o
apy other imfeormation as may be reguired by the beard pursaant
e pectien 96-8-202+ MEA:
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(5) The submittal of any false or misleading information
in this application will be grounds for rejection of the
application and denial of further consideration.

€6y (B) ..."

Rule VIII. is being adopted as proposed as 8.97.805.
Rule IX. is being adopted as 8.97.806 with the following
change: (new matter underlined, deleted matter interlined)

"8.97.806 AMENDMENT OF APPLICATION (1) A 'certified'
or 'gqualified' capital company may amend an application
designated complete by the administratiemor at any time by
submitting new information or evidence as required by rules
8.97.803 and 8.97.804, A.R.M. Tie same procedural
requirements and fifteen day notification period apply teo an
amendment."

Rule X. is being adopted as proposed as rule 8.97.807. A
new rule is also being adopted as 8.97.808 which is entitled
"Quarterly Reporting of Qualified Investments and is a result
of comments at the hearing. The new rule will read as follows:

"8.97.808 QUARTERLY REPORTING OF QUALIFIED INVESTMENTS
(1) Each gualified Montana capital company shall report to
the board on a quarterly basis all qualified investments that
the company has made. Companies shall include information
necessary to determine whether the company is making
'qualified investments' as defined in $0-8-104 (5), MCA. Such
information shall be reported on forms provided by the beard
administrator and shall include, but is not limited to:

(a) the name, location, and owners of each business in
which the company has invested;

{b) the number of employees in each business;

(¢) a certification that all businesses in which the
company has invested are 'small businesses' as defined in rule
8.97.802, A.R.M;

(d) a description of how the activities of these
businesses meet the criteria for gqualified investments
specified in 90-8-104 (5), MCA, and;

(e) the amount of the investment and percentage it
represents of the 'qualified' company's capital base."

Auth: 90-8-105, MCA Imp: 90-8-312 (4), 90-8-104 (5),

MCA

3. At the public hearing, in addition to staff, 8
persons appeared. Of the eight only three testified. Their
testimony was in support of the rules. Three letters were
received, none in opposition. Two other letters were received
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after the deadline for comments, which did not contain any
material that was not previously recommended. The following
comments which were made at the hearing.

COMMENT: An additional rule should be adopted which
would prevent capital companies from assuming majority control
of businesses in which they invest.

RESPONSE: Without expressing an opinion on the merits of
this proposal, the board judgement is that it lacks statutory
authority to regulate by rule the investments of capital
companies.

COMMENT: An additional rule should be adopted which
would limit interest rate: charged by capital c¢ompanies to
less than prime plus five points.

RESPONSE: Without expressing an opinion on the merits of
this propesal the board judgement is that it lacks statutory
authority to regulate by rule investments of capital
companies.

COMMENT: An additional rule should be adopted which
would require capital companies to report the following
information to the board:

(a) the name, location, and owner of each business in
which they have invested.

(b) the number of employees in each of these businesses.

(c) the net worth and average net income of each of
these businesses.

(d) a description of how the activities of these
businesses meet the critervia for qualified investments
specified in 90-8-104 (5), MCA.

(e) the amount of the investment and the percentage it
represents of the Montana capital company's base.

RESPONSE: An additional rule, 8.97.808, has been adopted
to to implement this provision except for a change in item
(¢). The board has changed item (c) to read, "a certification
that all businesses in which the company has invested are
'small businesses' as defined in these rules."The board did
not ask for disclosure in public reports of the net worth and
average net income of each business because this board
determined the demands of individual privacy clearly exceed
the merits of public disciosure. The annual examination by
the commissioner of financial institutions as requested by
section 90-8-~313 and 90-8-301, MCA, will provide an
oppertunity to verify the certified report of the capital
companies. The board has adopted this rule to clarify the
quarterly reporting requirements contained in section 90-8-
312, MCA; and to ensure the receipt of sufficient information
to determine that the capital company is making "qualified
investments" as defined in 90-8-104 (5), MCA.
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COMMENT: An additional rule should be adopted which
would prevent capital companies from investing in small
businesses if a person who owns twenty-five percent or mere of
the assets of the capital company also owns twenty-five
percent or mere of the assets of the small business.

RESPONSE: Without expressing an opinion on the merits of
this proposal, the board judgement is that it lacks statutory
authority to regulate by rule the investments of capital
companies.

In addition a telephone call was received from David
Niss, Legal Counsel for the Administrative Code Committee. He
expressed concern with regard to rules VI., VII., and IX. in
that the rules appeared to require additicnal information for
applications which was not clearly defined. The board has
deleted the references in the first two rules and reworded the
third. Mr. Niss also brought to the board's attention that
rules VI. and VII. should have shown as implementing section
90-8-204, MCA, in addition to 90-8=-202, MCA. Mr. Niss also
questioned the reason the beoard had used for adopting the
rules, Therefore the board is stating additional reasons in
this adoption notice. The board proposed the rules to
commence implementation of the tax credit program for
investment in Montana small business as set forth in Title 90,
Chapter 8, MCA.

Rule 8.97.101 is necessary to insure that the
composition, organization, and place of business of the board
is known to interested parties.

Rules 8.97.201 and 8.97.202 are necessary to establish a
means of operation of the board that is uniform with existing
state procedures, and that allows for access and input from
members of the public.

Rules 8.97.801 and 8.97.802 are to insure that the
purpose of the rules and the terms used in the body of the
rules are clearly understood.

Rules 8.97.803 and B.97.804 are necessary for the
following reasons:

a. to provide the board sufficient information to
determine eligibility for "certification" or "qualification"
as required by sections 90-8-201 and 202, MCA.

b. to insure that investors in Montana capital companies
are aware of the conditions surrounding their investments.

c. to clarify the necessary requirements for investors
to become eligible for tax credits.

Rule 8.97.805 is necessary to provide for allecation of
tax credits in the order that completed applications are
received by the beoard as required by 90-8-202,MCA.

Rule 8,97.806 is necessary to provide for amending
applications due to additional investors, increased levels of
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capitalization, and/or application for additional
authorization of tax credits.

Rule 8.97.807 is necessary for the following reasons:

a. to provide for quarterly reporting and allocation of
tax credits as provided by 90-8-312, MCA.

b. to establish the means of allocation of tax credits
to investors in "qualified" companies.

Rule 8.97.808 is necessary to clarify the quarterly
reporting requirements contained in section 90-8-312, MCA; and
to ensure the receipt of sufficient information to determine
that the capital company is making "qualified investments" as
defined in 90-8-104 (5), MCA.

3. No other comments or testimony were received.

MONTANA ECOMONIC DEVELOPMENT
BOARD

D. PATRICK McKITTRICK
CHAIRMAN

BWW

"IGABRELLE PISTELAK
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, December 5, 1983,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE COAL BOARD

In the matter of the amendments
of ARM 8.101.301 -~ 8.101.305
and 8.101.307 and the adoption
of new rules relating to the
coal board's loan program
authorized by the 1983 legisla-
ture and the making of grants
and loans to Indian tribes.

TO: All Interested Persons:

NOTICE OF ADOPTION OF AMEND-
MENTS TO ARM 8.101.301 POLICY
STATEMENT, 8.101.302 PRE
APPLICATION FORM (LIF 1-75),
8.101.303 APPLICATION FORM
(LIF 2-75), 8.101.304 AGREE-
MENT FORM 3-75), 8.101.305
SUBMITTAL DEADLINES, 8.101.307
WATER AND/OR SEWER SYSTEMS
PROVIDED BY DISTRICTS AND
ADOPTION OF NEW RULES 8.101.
309 LIMITATIONS ON LOANS and
8.101.310 INTEREST RATES FOR
LOANS

1. On October 13, 1983, the Coal Board published a
notice of public hearing on the propesed amendments and
adoption of rules governing the board's loan program and
application for grants and loans by federally recognized
Indian tribes at pages 1416 through 1419, 1983 Montana
Administrative Register, issue number 19.

2. The public hearing was held on November 17, 1983, at
10:00 a.m. in Room 106, Miles City Community College, 2715

Dickinson, Miles City, Montana.

Twenty-eight persons attended
the hearing, and six persons offered oral testimony.

Three

letters were read inteo the hearing record by board staff.
3. The board has amended and adopted the rules as

proposed with the following changes:

deleted matter interlined)

(new matter underlined,

8.101.301 Policy Statement amended as proposed.

8.101.302 PRE APPLICATION FORM (LIF 1-75)

(1) amended

as proposed.

(2) It shall include a citation to the Montana Code
Annotated or, in the case of a federally recognized Indian

tribe, federal statute or reqgulation which authorizes the

applicant to make expenditures to provide for the particular

governmental service or facility.

Administrative Officer.

Form available from

(3) In addition tc the above information an applicant
for a loan shall establish €he finaneial feasibiiity of the

prejeat-

A projeect ims finmpecinlly femsmible if the beawd is

satisfied thas it will gemerate suffieient inceme te repay the
loan and to assure adequate opermtion and maintenanee of the
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prejeet: that the method proposed for repayment of the locan
is feasible.

{4) An application for a leoan shall be accompanied by a
written opinion from the applicant's legal counsel that the
proposed loan arrangements will comply with all applicable
state statutes, including those relating to the form,
limits, and procedures for incurring indebtedness.

(5) If the applicant for a grant or loan is &he
governing bedy ef a federally recognized Indian tribe, its
application must include a eertifiemtion that the applicant
waives +ts resolution of the tribal council or other
governing body waiving tie applicant's jurisdictional immunity
from suit on any issue specifically arising from the
transaction of a grant or loan obtained under this part and
agrees agreeing to the adjudication of any dispute arising
out of the grant or lean transaction in the District Court of
the First Judicial District of the State of Montana. In
addition, the applicant must submit proof that it has
obtained epprovai of the Seeretary of the Uniited Btaktes
Bepartment of Interier whienever such appreval is necessary:
requested approval of the transaction, including the waiver of
immunity, by the Secretary of the United States Department of
Interior or his designated agent and that the Secretary or his
designated agent has either approved the transaction or fouird
that the Secretary's approval is unnecessary.

8.101.303 Application Form (LIF 2-75), 8.101.304
Agreement Form (LIF 3=-75), 8.101.305 Submittal Deadlines,
8.101.307 Water and/cor Sewer Systems Proved by Districts, rule
I, now 8.101.309 Limitations on Loans, and rule II, now
8.101.310 Interest Rates for Loans are amended and adopted as
proposed.

The board received the following comments:

COMMENT: Federally recognized Indian tribes should not
be considered for coal board grants or loans.

RESPONSE: The decision to allow federally recognized
Indian tribes to apply for and receive coal board grants and
loans is a legislative one (Chapter 690, 1983 Session Laws),
and consequently is not subject to review or reversal by the
board.

COMMENT: Indian tribes should not be required to waive
their sovereign immunity in order to avail themselves of the
Board's grant and loan programs.

RESPONSE: The waiver of immunity requirement is imposed
by section 90-6-209 (3), MCA, and may not be dispensed with by
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the board. It is clear, however, that this wavier is limited
to disputes arising only from the grant or loan transaction.

COMMENT: Because it is unclear whether an Indian tribe
can unilaterally waive its immunity from suit in state court,
the coal board should reguire the approval of the waiver by
the Secretary of the United States Department of Interior or
proof that the Secretary has determined that such approval is
unnecessary.

RESPONSE: The board agrees and has incorporated the
suggested requirements inte 8.101.302 (5).

COMMENT: Because of the anticipated difficulty and delay
involved in obtaining approval of a grant or loan transaction
from the Secretary of Interior himself, the board should
accept instead the approval of a local official of the Bureau
of Indian Affairs who has been authorized to act on behalf of
the Secretary with respec¢t to coal board grants and loans.

RESPONSE: The board agrees and has incorporated this
suggestion into 8.101.302 (5).

COMMENT: Because Indian tribes do not derive their
authority from state law, the requirement contained in
8.101.302 (2) that applicants cite the Montana statute which
authorizes the activity for which funding is sought is
inappropriate for the tribal applicant.

RESPONSE: The board agrees and has amended 8.101.302 (2)
accordingly.

COMMENT: Because an applicant for a loan may choose not
to repay the loan with funds generated by the preoject in
question, it is unreasonable to reguire that every project to
be financed by a loan be self-supporting as does 8.101.302 (3)
as proposed.

RESPONSE: The board agrees and has eliminated the
requirement that every loan project generate enough revenue to
retire the debt.

COAL BOARD
HERSHEL M. ROBBINS, CHAIRMAN

B
ISABELLE PISTELAK
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, December S5, 1983.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the } NOTICE OF THE ADOPTION
ADOPTION OF RULES ) OF RULES CONCERNING
regarding the captive ) CAPTIVE BREEDING OF
breeding of raptors. ) RAPTORS .

TO: All Interested Persons.

l. On October 13, 1983, the Department of Fish,
Wildlife and Parks published notice of the proposed
adoption of rules relating to the captive breeding
of raptors at pages 1430-1432 of the 1983 Montana
Administrative Register, Issue No. 19.

2. The agency has adopted those rules as proposed
with the following changes and has added two rules,

12.6.1401 APPLICATION FOR PERMIT Any persons
wishing to apply for a captive breeding permit shall
file a written application on a form provided by the
department, a copy of a current federal captive breed-
ing permit, and $20.

(Auth. 87-5-2190, MCA; Imp. 87-5-210, MCA)

12.6.1402 FACILITIES (1) The department adopts
and incorporates by reference section 21.30(d) (1) of
the federal raptor propagation regulations, Vol. 48,
No. 132 of the Federal Register, p. 31609, which sets
forth the requirements for the facilities used to main-
tain raptors. A copy of the federal raptor propagation
regulation may be obtained from the Law Enforcement
Division of the Montana Department of Fish, Wildlife and
Parks, 1420 East Sixth Avenue, Helena, Montana 59620.

(2) The department may make annual inspections of
all facilities.

(Auth. B87-5-210, MCA; Imp. 87-5~210, MCA)

12.6.1403 ENCYUBATION NOTIFICATION OF LAYING OF
EGGS ~ (1) Each permittee shall notify the department
within 5 days from the day the first egyg is laid by a
raptor held under a rapter-propagatiem captive breeding
permit.

(Auth., 87-5-210, MCA; Imp. 87-5-210, MCA)

12.6.1404 MARKING (1) Every raptor possessed
under this #wie part must be banded with a numbered,
nonreusable marker provided by the Serviee United
States Fish and Wildlife Service (service) or with a
marker provided by the competent wildlife management
authority of a foreign country that meets the federal
marking standards described in section 21.30(d) (3) of
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the federal raptor regulations.
(Auth. 87-5-210, MCA; Imp. 87-5-210, MCA)

12.6.1405 TAKING RAPTORS OR RAPTOR EGGS FROM THE
WILD (1) Any permit authorizing the permittee to take
raptors or raptor eggs from the wild for prepagatien
breeding purposes is subject to the restriction that no
raptor described under federai-*aw 50 CFR 8 17.11 as
"endangered" or "threatened", or the eggs of such raptor,

may be taken from the wild without first obtaining the
proper permit from federal authorities.

(2) No more than 4 raptors taken from the wild may
be possessed at any one time.

(3) Only nestlings may be taken from the wild for
breeding purposes.

(Auth. 87-5-210, MCA: Imp. 87-5-210, MCA)

12.6.1406 TRANSFER, PURCHASE, SALE OR BARTER OF
RAPTORS OR RAPTOR EGGS (1) A permittee may transfer
any lawfully possessed raptor, raptor egg Or raptor
semen to another permittee or transfer any raptor to a
falconer who holds a valid state falconry permit if no
money or other consideration is involved.

(2) No raptor may be traded or transferred until
it is two weeks old and only after it is properly banded
with a nonreusable marker provided or authorized by the
service, unless it is transferred, seid -or-bartered to
a state or federal wildlife management agency for con-
servation purposes.

(Auth. 87-5-210, MCA; Imp. 87-5-210, MCA)

12.6.1407 POSSESSION OF EGGS, NESTS, OR FEATHERS

(1) A permittee may possess addled or blown eggs,
nests, and feathers from raptors held under permit and
may transfer any of these items to any other person
authorized by the service to possess them provided no
money or other consideration is involved.

(Auth. 87-5-210, MCA; Imp, 87-5-210, MCA)

12.6.1408 INTENTIONAL RELEASE TO THE WILD

(1) Written authorization from the service must be
provided to the department prior to any intentional
release of any raptor to the wild. The raptor marker
must be removed from each bird and immediately returned
to the department. A federal bird band must be attached
to each raptor by a person designated by the department
before its release.

{Auth. 87-5-210, MCA; Imp. 87-5~210, MCA)

12.6.1409 RECORDS AND REPORT (1) The records
required by federal regulation 21.30(d) (10) shall be
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sufficient record for the state.

(2) The permittee shall file with the department a
copy of the annual report described in section 21.30(d4) (11)
of the federal requlations by no later than January 31 of
each year.

(Auth. 87-5-210, MCA; Imp. 87-5-210, MCA)

(1) Hybridizatjon between species (interspecific
hybridization) is authorized only if each raptor produced
by interspecific hybridization is either imprinted on
humans (hand-raised in isolation from the sight of other
raptors from two weeks of age until it is fully feathered)
or surgically sterilized.

(Auth. 87-5-210, MCA; Imp. 87-5-210, MCA)

A permittee
under this parf shall notify the department within 10

days after the death, escape, or release of any raptor.
(Auth. 87-5-210, MCA: Imp. 87-5-210, MCA)

3. Comments and responses.

a. Comment: The federal raptor regulations require
an applicant to submit a statement indicating whether the
applicant has been issued a state permit. The proposed
rule should not place an applicant in a catch-22 which
would result in no permit from the federal government
because of the lack of a permit from the state.

Response: Communication with the federal
authorities indicates that this should not pose a problem,
since the federal authorities will accept a written state-
ment from the state certifying the acceptibility of the
application.

b. Comment: The proposed rules do not address the
raising of hybrids, but should allow it.

Response: The department agrees that the
raising of hybrids should be allowed and has added a rule
which specifically allows the raising of hybrids.

c. Comment: The department should allow sale of
raptors raised in captivity so that breeders can recover
their expenses.

Response: Sec. B7-4-206(4), MCA, specifically
prohibits the sale of Montana raptors, and in order to
avoid the creation of incentives for illegal capture and
sale of raptors, the department at this time declines to
permit the sale of captive bred raptors.

d. Comment: The department should not implicitly
allow the sale of raptors by referring to sale "to a
state or federal wildlife management agent".

Response: The department agrees, and has
deleted that language,
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e. Comment: The rules should provide for annual
inspection.

Response: The department has changed Rule II,
12.6.1402, to provide for inspections.

f. Comment: The Legislative Council recommended
several changes of form and style, but not substance.

Response: Those changes have been adopted.

g. Comment: The eggs of endangered or threatened
species should be protected from unauthorized taking.

Response: Rule V, 12-6-1405, has been amended
to include protection for the egygs of endangered species.

h. Comment: The regulations should include pro-
visions on import, export, death, escape or release.

Response: State law already requires a permit
for the transport of raptors out of state and requires
authorization of the department prior to importation of
any species into the state. The Rules are amended to
require notification of the department upon the release,
escape, or death of any raptors.

i. Comment: Rules should require preservation of
any dead raptor for 20 days after its death and its
delivery to the department if requested.

Response: The federal rules reguire immediate
destruction of the remains except in limited circumstances.
To impose such a requirement would place the state in con-
flict with the federal requirements.

(4) The authority for the department to adopt these
rules is based on section 87-5-210, MCA.

JAMES W. FLYNN, Director

Department of Fish, Wildlife and
Parks

1420 EBast Sixth Avenue

Helena, Montana 59620

By:
Deputy Directof
Department of Fish, Wildlife and
Parks
Certified to the Secretary of State: December 5, 1983
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REFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the Amendment ) NOTICE OF THE

of Rule 24.9.226, relating to ) AMENDMENT OF RULE
approval of settlements by the ) 24.9.226 (Approval
division administrator ) of Settlements)

TO: All Interested Persons:

1. On August 11, 1983, the Human Rights Commission
pubiished a notice of the proposed amendment of rule
24.9.226, relating to approval of settlement agreements
by the division administrator at page 1014 of the 1983
Montana Administrative Register, issue number 15.

2. The Commigsion has amended the rule as proposed.
3. ilo comments or testimony were received.
4. The authority of the Commission to make the

amendment is based on sections 49-2~204 and 49-3-106, MCA.
The rule as amended implements sections 49-2-504 and
49-3-307, MCA.

HUMAN RIGHTS COMMISSION
MARGERY H. BROWN, CHAIR

By : éh&ﬁb& Uf( //QZL.L/égéi/L\_

ANNE L. MacINTYRE
ADMINISTRATOR/ATTORNEY
HUMAN RIGHTS DIVISION

Certified to the Secretary of State December 5, 1983.

Montana Administrative Register 23-12/15/83



-1834-~

BEFORE THE DEPARTMFNT OF REVENUE
OF THE STATFE OF MONTANA

IN THE MATTFk OF THE ADOPTION) NOTICF OF BDOPTION of FRule T
of Rule I (42.22.2115) ) (42.22.2115) relating to the
relating to the imputed value) imputed value of coal.

of coal.

TO: All Interested Persons:

1. Cn September 29, 1983, the Department of Revenue pub-
lished notice of the preposed adoption of rule 31 (42.22.2118)
relating to the imputed value of coal at pages 1329 ana 1330 of
the 1983 Montana Adminictrative Register, issue number JB.

2. The Department has adopted rule T (42.22.2118) as pro-
posed:

3. The following written comments were received from Jawes
D, Mockler, Fxecutive Uirector, Mcntana Coal Ccuncil; Fenneth L.
Villiams, Covernmental Atfairs Ceoordinator, Western Energy Com-
pany; and Thomas E. Ebzery, Attorney, NERCO Mining Company. The
comrments of Mr., Mockler and Mr, Williams were virtually identi-
cal and are not addressed separately below. Mr, Ebzery Jjoined
Mescys, Williams and Mockleir in the comment concerning a state-
mert of intent, bhut otherwice endorsed the rule as published.
It should Ee noted that Mr. Ebzery's client it the only mining
company believed to Le currently processing coal.

{a) Follewing ". . . Impute the value of coal", insert
"f.o.b. mine". S.RB. 264 as codified in section 15-35-107, MCA,
makes it clear that the imputed value will approximate market
value f.o.b. mine and in subsection (2) providers a definition
for "market value f.0.b. mine". We believe this matter is ade=-
quately addressed by the statutory language.

(b) Delete the entire second sentence of subsection (1) -
"Refined or refining., . . shipment of coal”, and sdd a statement
of intent. We bLelieve this sentence should remain in the rule
to provide examples of costs which definitely will not be con-
sidereé¢ refining., With respect to concerns expressed about the
treatment of transportation, transportation through the point of
final loading for shipment to the purchaser will not be consid-
ered refining. Nor will trensportatior to mine mouth generatirg
facilities be considered a part of refining.

The Department prefers rot to adeopt the statemenrnt of intent
¢s submitted. The proposed statement of intent changes the
processing "determinant" fror a distinction between a normal
preparation process and ccal enhancement to a standard which
also requires that normal processing involve a method in usc "as
of the effective date of the act". Thig proposed statement of
intent could ke construed@ to mean that any new preparation pro-
cess must be considered coal epnharcement rather than & rormal
preparation process if the precess was implemented after the
effective date of Senate Fill 264, We dec not believe that
result was :intended ir this legielation.
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(c} Following "as determined by", insert "guoted". Follow-
ing "spct sales”, insert "and". The concern expressed here is
noted. We agree that imputing the value of cosl for a large
long terr contract based on the price received for a truckload
of coal for perscnal use is not reesonable. We believe the
lanouage ", methods which reliably reflect the market
value. covers any potertial problems in this area,

4. The authority for the rule is § 15-35-111, MC2A, and the
rule implements § 15-35-107, MCA.

BREFORE THE DEPAFTMENT OF REVENUE
OF THEF STATE OF MONTANA

IN THE MATTER OF THE ALOPTION) NOTICE OF ADOPTION of Rule
of RPule I (42.22.1119) T (42.22.1119) relating tc
relating to additional additional deductions from
deductions from the net the net proceeds of non-
preceeds of nonmetallic retallic mines.

mines.

— -

TO: All Irterested Persons:

1. . Orn August 1], 1983, the Department cof Revenue published
notice of the proposed acdoption of rule I (42.22.1119) relating
tc additioral deductions from the net proceeds of nonmetallic
mines at pages 1039 anrd 1040 of the 1983 Montana Administrative
kegister, issue number 15. Nolice of public hearing was pub-
lished at padge 1441 of the 1983 Montana 2dministrative Register,
issue number 19.

2. The Department has adopted rule I (42,22.1119) ac pro-
posed, except as follows:

42.22.1119 DEDUCTIONS FOR INSURANCE, WELFARE, RETYREMENT,
MINERAL TESTING, SECURITY AND ENGINEERING (1) Fire, beoiler and
machinery and public liability irsurance will be allowed as a
deduction to the extent that it is insurance for equipment and
buildings in the mine, and equipment and buildings in the reduc-
tion works, to the extent the insurance for the reduction works
is not beyond the point of valuaticn. No insurance costs will
be allowed for cffices or cther administrative buildings. Where
buildings are used both for administrative purposes and for the
mining operation, the departwrent will allocate, on a case by
case basis, the costs between aéministration and mining. The
department will allow only the insurance expenses attributable
to the mining operaticn.

This language is added to acccmmodate the Hearing Officer's
recommendation that the Department specifically address the
problem of allocating costs for multi-purpose buildings.

3. On Noverber 3, 1983, a public hearing was held to con-
sider this matter. Comments were received from several
interested persons. 2.l of the commente received regarding the
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propcsed rule concerned the specific lanquage in subsection (1)
disallowing deductions for insurance costs relating tec offices
and other administrative buildings. NMr. Gary Langley, Executive
Director of the Montana Mining Associaticn, stated that disal-
lowing insurance costs for office aprd cther administrative
buildings was ". . . not consistent with the sepirit of House
Bill 582, . .". However, the statute provides specifically that
orly insurance coste peid for the wine, reductior works and
benefication process will be deductible. Further, in Anaconda
Copper Mining Co. v. Junod (31924), the Montana Supreme Court
stated that when the statute is silent regarding certain expense
items, these expenses are not to ke considered allowable deduc-
tions in determining the net proceeds.

Mr. Earl Yovick, W. R, Grace & Co., stated that in their
cagec they had s=some multipurpose buildings which house both
administrative and mining functions, and that they woulé not be
allowed to deduct these because they were administrative Luild-
inge. The Cepartment's position is that a reascnable allocation
could be used to deterrine what pertion of the inesursnce costs
is attributable to the mining operations.

David¢ E. Rovig, mining engineer, stated that insurance costs
should be allowed because the buildings are "on or very near the
mine site". There is no basis in stotute for determining
"deductibility" based on proximity of the office to the mrine
site. Again, the determination should he based solely on wheth-
er the statute provides for such a deduction.

Dale Scholz, Scholz Minerals Engineering, alsc opposed the
rule. His arguments were similar te these of Messrs. Lovick and
Fovig.

Duane Reber, President cf Montana Rarite Company, Inc., did
nct appear for the hearing that he had requested. His letter
stated that the proposed rule was not clear, but he did not
elaborate. The Department believes the rule to be explicit as
to which insurance costs will be allcwed. The Hearing Officer,
Barbara Bozmen-Moss, fcund that: +the Departrent has substential
rationale for the proposed rule; though there was opposition to
the rule, those objections hLave heen considered by the Depart-
ment; and rule I (42.22.1115) was drafted to be in ccmpliance
with House Bill 582 and existing Montana carfe law.

4, The authecrity for the rule is § 15-23-108, MCR, and the
rule implements §§ 15-23-502 and 15-23-503, MCA.

Cé%gz;//\jggzgﬁﬁl//
FILL.EN FEAVFR,
Director of Revenue

Certified to Secretary of State 12/05/83
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF THE AMENDMENT OF

ment of rule pertaining to ) 1.2.419 FILING, COMPILING,

scheduled dates - Montana ) PRINTER PICKUP AND PUBLI-

Administrative Register. ) CATION SCHEDULE FCR THE
MONTANA ADMINISTRATIVE
REGISTER

TO: All Interested Persons.

1. On October 27, 1983, the Secretary of State published
notice of a proposed amendment to rule 1l.2.419 concerning the
scheduled dates for the Montana Administrative Register for
calendar year 1984.

2. The agency has amended the rule as proposed.

3. No comments or testimony were received.

JIM W ERMIRE
Secretary of State

Dated thig 5th day of December, 1983.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rule 46.5.116
pertaining to protective
services information system
operation; community serv-
ices

NOTICE OF THE AMENDMENT OF
RULE 46.5.116 PERTAINING TO
PROTECTIVE SERVICES INFOR-
MATION SYSTEM OFERATION

— o —

TO: All Interested Persons

1. on October 27, 1983, the Department of Social and
kehabilitation Services published notice of the proposed
amendment of Rule 46.5.116 pertaining to protective services
information system operation; community services at page 1525
of the Montana Administrative Register, issue number 20.

2. The Department has amended the rule as proposed.
3. No written comments or testimony were received.
————

ot Lo

D¥rfctor, Social and Rehabilita-
tion Services

Certified to the Secretary of State December 5 . 1983,
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REFORE THE DEPARTMENT OF SOCIAL
AND REPABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE REPEAL OF
RULES 46.5.801, 46.5.802,
AND 46.5,803 AND THE ADOP-
TION OF RULES 46.5.804,

In the matter of the repeal }

of Rules 46.5.801, 46,5.802 )

and 46.5,803, and the adop- )

tion of Rules 46.5,804, )

46.5.805, 46.5.809, ) 46.5.805, 46.5.809,
46.5.813, 46.5.817, )  46.5.813, 46.5.817,
46.5.821, 46.5,825, )  46.5.821, 46.5.825,
46.5.829, 46,5.831, ) 46.5.829, 46.5.831,
46.5.834, 46.5.837, ) 46.5.834, 46.5.837,
46.5.840, 46.5.842 and ) 46.5.840, 46.5.842 AND
46.5.844 pertaining to the ) 46.5.844 PERTAINING TO THE
licensing of community homes ) LICENSING OF COMMUNITY

for persons who are ) HOMES FOR PERSONS WHO ARE
developmentally disabled. ) DEVELOPMENTALLY DISABLED

TO: All Interested Persons

1. On October 13, 1983, the Department of Social and
Rehabilitation Services published notice of the proposed
repeal of Rules 46.5.801, 46.5.802 and 46.5.803 and the
adoption of rules pertaining to the licensing of community
homes for persons who are developmentally disabled at page
1442 of the Montana Administrative Register, issue number 19.

2. The Department has repealed the rules as proposed.

3. The Department has adopted Rules 46.5.804, PURPOSE;
46,5.805, DEFINITIONS; 46.5.809, LICENSE REQUIRED; 46.5.813,
LICENSING PROCEDURES; 46.5.817, LICENSE REVOCATION, DENIAL OR
SUSPENSION; 46.5.821, FAIR HEARING; 46.5.829, PHYSICAL SITE
REQUIREMENTS; 46.5.831, RESIDENT SUPPLIES AND EQUIPMENT;
46.5,.837, RIGHTS; 46.5.840, HEALTH CARE; 46.5.842, RESIDENT'S
MONEY AND PERSONAL PROPERTY; and 46.5.844, RECCRD KEEPING as
proposed.

4. The Department has adopted Rules 46.5.825 and
46.5.834 with the following changes:

46.5.825 FIRE, HEALTH AND SAFETY CERTIFICATION

Subsections (1) through (1) {d) remain the same as
proposed,

(e) Training and evacuation drills shaii--be-dene--at
ieaat-monthiy-for-atl-staff-and-residents-and-be-recorded with
residents shall be conducted and recorded at least monthly
and, when shift staff are used, the drills shall be conducted
at those hours to cover each shift every 90 days.
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Subsections (1) (£} through (2) (¢) (iii) remain the same as
proposed.

(d) For safety and sanitation a provider must ccmply
with the following structural requirements:
(i) All rooms and hallways must be provided with at

least 10 footcandles of light, and bathrooms and areas used
for reading must be provided with at least 30 footcandles of
light.

(ii) Floors and walls of rooms subject to large amounts
of moisture must he smooth and non-absorbent,

(iii) Floor and wall mounted furnishings must be easily
moved or mounted in such a way as to allow for easy cleaning.

(iv) Adequate toilet and bathing facilities must be
provided:

(A) one toilet and one sink for every six residents;

(B) one tub and shower for every eight residents;

(C) drying space for wash cloths and towels; and

(D) bathing facilities and stairs must be provided with
anti-slip surfaces.

(v) Pood preparation facilities must he equipped with at
least the following:

(A) facilities to adequately wash utensils and ecquip-
ment;

© {B) refrigeration equipment capable of maintaining foods
at or below 45° F;

(C) cooking facilities;

(D) adequate and clean food preparation and storage
areas;

(E) equipment to insure all food is transported, stored,
covered, prepared and served in a sanitary manners-and.

{vi) Secparate storage of clean and dirty linen shall be
provided.

(vii) Storage space shall be available for the personal
belongings of residents and for food, linen, equipment and
other household supplies.

(viii) There shall be hot and cold water available in the
home . Water temperature for hot water must be limited to
120°F or below.

Subsections (2) (e} through (3) remain the same as
proposed.

46.5.834 STAFFING; STAFF RESPONSIBILITIES AND QUALIFICA-

TIONS Subsections (1) through (4) remain the same as
proposed.

(5) The provider shall provide an orientation for each
new employee during the first week of employment. This
orientation shall include familiarization with the residents
and the rules of the home, behavior deceleration programs,
medical concerns of clients and emergency procedures.
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(56} The provider shall provide eriememtien training for
wvach new employee within the first week 30 days of employment.
This ertemeatien-itmetudes training im shall include:

{a) familiarization with the residents and the community
home's philosophy, organization, policies, activities, pro-
gram=, practices and goals:

(b) first aid, emergenc~y onrocedures and accident preven-
tiuh tochniaques;

(c) the implementation of the normalizaticon principle;

(d)  knowledgeably and tactfully dealing with residents,
relatives or quardians and visitore;

{e) meeting needs of resident: through care, super-
vigion, and training skills;

{f} attainirg skill areas in which the enmplovee has not
reached the level of competcnce for the job;

(g) description of duties, responsibilities, limitations
of authority and principal measures of accountability and per-
formances;

(h) rights of residents which include at a minimum those
rights as defined by the client's rights policy of the devel-
opmental disabilities division of the department (DD 441); and

(i) aversive and deprivation procedures policy as defin-
ed bv the developmental disabilities division cf the depart-
ment (DD 442),

(67) The provider annually shsll provide or obtain con-
tinuing training and education of the information listed in
subsections (5) and (6) (a) - (i) above for each direct care
staff,

(#8) The provider shall provide documentation and attend-
ance records of training and orientation provided for all new
and continuing emplovees. Agendas, general outlines, narra-
tives and other descriptions may be provided to describe the
type of content of said training activities.

5, The Department has thoroughly considered all verbal
and written commentary received:

COMMENT: Change ARM 46.5.825(2) (d) (i) (Rule VII) to read,
"bathrooms and rooms used for reading should be provided with
30 footcandles of light".

RESPONSE: The Department agrees that more light is needed for
bathrooms and rooms used for reading than is reeded in other
rooms or hallways. ARM 46.5.825 has been revised and now
reads, "All rooms and hallways must be provided with at least
10 footcandles of light, and bathrooms and areas for reading
must be provided with at least 30 footcandles of light".

COMMENT : Tn ARM 46.5.825(2) (d) (v} (E}) (Rule VII), delete the

word "and" at the end of the line.
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RESPONSE: The Department has deleted the word "and".

COMMENT: In ARM 46.5.840(b) (Rule XII), add "including docu-
mentation regarding tuberculosis status”.

RESPONSE: Since the wusual physical "check-up" does not
include a T.B. test, the rule has not been changed.

COMMENT: Add to ARM 46.5.840 (Fule XII) a section (p) which
reads, "a system by which staff maintains surveillance and
precautions for communicable disease control".

RESPONSE: It is felt that present health-related rules should
provide precautions for communicable disease control. Resi-
dents are living in intimate family-style in which it is dif=-
ficult, if not impossible, to avoid contact; therefore, the
suggested requirement has not been added.

COMMENT: Several respondents felt that the orientation
requirement "for each new employee within the first week of
employment." was unrealistic. Most felt the required subiect
matter was too much to cover during the first week and that
providers should be allowed at least 30 days.

RESPONSE: The Department has added a requirement and amended
another requirement in response to the providers' concerns.
A new subsection (5) has been added to ARM 46.5.834 (Rule X)
which reads: "The provider shall provide an orientation for
each new employee during the first week of employment. This
orientation shall include familiarization with the residents
and the rules of the home, behavior deceleration programs,
medical concerns of client and emergency procedures",

The o0ld subsection (5) has been changed to subsection (6) and
now reads: "The provider shall provide training for each new
employee within the first 30 days of employment. This
training shall include:..."

The following requirements of ARM 46.5.834 (Rule X) have bheen
renumbered accordingly.

COMMENT: One respondent felt that the required number of fire
drills was excessive. 1In particular, that "every staff member
be involved in a fire drill every month".

RESPONSE: ARM 46.5.825(1) (e} (Rule VII) has been revised and
now reads: "Training and evacuation drills with residents
shall be conducted ard recorded ot least monthly and, when
shift staff are used, the drills shall be conducted at those
hours to cover each shift every %0 days".
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COMMENT: Two providers commented about ARM 46.5.834(7) (Rule
X) and felt the requirements for documentation were not clear.

RESPONSE: At this point, the Department is simply requiring
the provider to record that the necessary training and/or
orientation was provided to the employee and the number of
hours that it was provided. The rule remains unchanged.

COMMENT: One provider indicated that he felt the following
rules were "trivial but time consuming requirements": ARM
46.5.809(4) (a) (Rule III), ARM 46.5.825(1) (c) and (2) (e) (iv)
(Rule VII), and ARM 46.5.834(7) (Rule X).

RESPONSE: The rules cover necessary documentation, records
and application procedures and remain unchanged.

COMMENT: One provider felt the requirement "that the hot
water temperature be limited to 120° could be dangerous
because clients would not learn that hot water taps can scald.
They may leave the home and get scalded while using hot water
in restaurants or other facilities in the community,

RESPONSE: While +this could be a concern, there have been
several instances of scalding in community homes that had
excessive hot water temperature. Since the rules address
safety within the community home, the rule remains unchanged.

COMMENT: One provider objected to the requirement on ARM
46.5.840 (Rule XII) that residents receive at least an annual
check-up. The respondent requested that it be changed to a
minimum of every two years.

RESPONSE: The community home resident population as a general
rule is more in need medically than in the past. Community
homes are accepting more multiple-~handicapped clients. While
some residents may be physically healthy, the Department feels
all residents should have an annual "check-up”. The rule,

therefore, remains unchanged.
/¥L44\_%:£i:4a-~—_

Dﬁzéctor, Social and Rehabilita-
tion Services

Certified to the Secretary of State December 5 , 1983.
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VOLUME NO. 40 OPINION NO. 26

COURTS - Justice court's hours of business;

JUSTICES OF THE PEACE - Calling in an acting justice due
to absence or disqualification;

JUSTICES OF THE PEACE - Office hours:

MONTANA CODE ANNOTATED - Sections 3-10-102, 3-10-208,
3-10-231, 3=11-203(1) (d);

OPINIONS OF THE ATTORNEY ENERAL - 38 Op. Att'y Gen. No.
113 (1980).

HELD: 1. A board of county commissioners imay not
appoint an acting Jjustice of the peace in
advance, t¢ act whenever a Jjustice is sick,
disabled or absaznt.

2. 1If the only justice of the peace in a county
is disqualified from acting in any action, he
must be replaced by a justice from a
neighboring couaty.

3. There is no minimum amount of time that a
justice of the peace must be sick, disabled or
absent before an acting justice of the peace
may be appointed.

4. A justice court is always open for the
transaction of business except on legal
holidays and nonjudicial days. However, the
office hours that must be kept by a justice of
the peace are set by the county commissioners
and need not include hours on every day that
the justice court is open for the transaction
of business.

21 November 1983
John V. Potter, Jr., Esqg.
Meagher County Attorney
Meagher County Courthouse
White Sulphur Springs MT 9645

Dear Mr. Potter:

You have requested my opinion on the following
questions:
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1. Whether the Board of County Commissioners
can appoint an acting justice of the
peace in advance and by resolution.

2. Whether an acting justice of the peace
may be appointed in cases where the duly
elected justice of the peace is
disqualified from acting,

3. Whether there is a specific length of
time for which a regular justice of the
peace must be absent before the county
commissioners can appoint an acting
justice of the peace.

4. Whether a Jjustice of the peace must
maintain office hours on all days on
which his court is open for the
transaction of business,

Section 3-10~231, MCA, provides in pertinent part:

Circumstances in which an acting justice
called in-=-by whom. (1) Whenever a justice
of the peace is disqualified...he shall either
transfer the action to another justice's court
in the same county or call a justice from a
neighboring county to preside in his behalf.

(2) Whenever a justice is sick, disabled, or
absent and the county commissioners find that
there is a delay in the proper administration
of justice or the county attorney makes a
written request, another justice, if there is
one readily available, or a city judge or scme
other qualified person shall be called in to
hold court for the absent justice until his
return.

(3) buring the time when a justice of the
peace 1is on vacation or attending a training
session, another justice of the peace of the
same county shall be authorized to handle
matters that otherwise would be handled by the
absent justice. When there is no other
justice of the peace in the county, the county
commissioners shall handle the situation in
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the same manner as if the justice were sick or
absent,

(Emphasis added,) 1In 38 Op., Att'y Gen. No. 113 (1980),
a statute similar to section 3-10-231, MCA, was
construed., There the question raised was whether a city
judge had the authority to appoint a regular deputy or
substitute city judge with power and authority to act in
all matters the same as the regular city judge. The
opinion concluded that:

Section 3-11-203(1) (d), MCA, authorizes a city
judge for a town who has determined that he or
she is unable to act for any reason to call in
a justice of the peace or a qualified resident
of the town to act in his or her place.
However, that provision does not authorize the
city judge to appoint a regular deputy or
substitute a city Jjudge.

Likewijse, section 3-10-231, MCA, is very specific about
how and when an acting justice of the peace may be
appointed and by whom. To appoint an acting justice of
the peace in advance and by resolution would have the
same effect as that contemplated in the opinion
concerning city 3judges, i.e., the appointment of a
reqular deputy or substitute city judge, In this
respect I find the rationale of Cox v. Allen, 188 Ky.
598, 222 S.W. 932 (1980), persuasive.

To construe the section as the county judge
did in this case would result in having two or
more county judges in the same county at the
same time, but only one of whom was chosen by
the people as provided by law,. They might
perchance be making contradictory orders
concerning the same matter at the same time,
and thus not only obstruct the orderly
administration of the office, but create
endless confusion,

222 S.W. at 934, I conclude that under section
3=-10-231, MCA, a written request by the county attorney
or a preliminary finding by the county commissioners
that there is a delay in the proper administration of
justice is a prerequisite to calling in "some other
qualified person" to hold court for a justice in cases
where he is sick, disabled or absent. This provision
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clearly contemplates calling an acting justice of the
peace only in cases where some need has been shown.

Section 3-10-231, MCA, sets no time limit by which the
county commissioners might find that a delay in the
proper administration of justice has occurred or is
occurring, Such a determination must be made on a
case-by-case basis depending on the particular facts of
an individual case.

You have also asked if in counties where there is only
one justice of the peace and that Jjustice |is
disqualified in a given case under section 3-10-231(1),
MCA, must he be replaced by a justice from a neighboring
county or may he be replaced by "some other qualified
person" as is permitted under section 3-10-231(2), MCA,
Section 3-10~231{(1), MCA, is clear and unambiguous on
this point. This statute provides that when a justice
of the peace is disqualified "he shall either transfer
the action to another justice's court in the same county
or call a justice from a neighboring county to preside
in his behalf." Where a county has only one justice of
the peace, the statute authorizes only one option:
calling in & justice from a neighboring county to
preside in his behalf,

Your final question concerns an ambiguity created when
section 3-10-102, MCA, 1is read together with section
3-10-208, MCA. Section 3-10-1(G2, MCA, provides: "A
justice's court is always open for the transaction of
business, except on legal holidays and nonjudicial
days." Section 3-10-208, MCR, provides: "In the
resolution providing for the salary, the county
commissioners shall designate the office hours for each
justice's court. Office hours shall be commensurate
with the salary provided." Section 3-10-102, MCA,
refers to when a justice court must be open for the
transaction of business, i.e., filing of court documents
such as complaints and answers. While the court must be
open for the transaction of business, there is no
specific requirement in the law under section 3=10-208,
MCA, that a justice of the peace maintain a minimum
number of office hours each day. The county
commissioners have authority to designate the office
hours for each Jjustice and may do so without any
specific statutory limitation.
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MIKE GREELY
Attorney General
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IT IS MY QOPINION:

A board of county commissioners may not
appoint an acting justice of the peace in
advance, to act whenever a justice is sick,
disabled or absent.

If the only justice of the peace in a county
is disgualified from acting in any action, he
must be replaced by a justice from a
neighboring county.

There is no minimum amount of time that a
justice of the peace must be sick, disabled or
absent before an acting justice of the peace
may be appointed.

A  justice court 1is always open for the
transaction of business except on legal
holidays and nonjudicial days, However, the
office hours that must be kept by a justice of
the peace are set by the county commissioners
and need not include hours on every day that
the justice coart is open for the transaction
of business.
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VOLUME NO, 40 OPINION NO, 27

COUNTY ATTORNEYS - Rural improvement districts, legal
representation;

RURAL  IMPROVEMENT DISTRICTS - Legal representation;
MONTANA CODE ANNOTATED - Sections 1-2-102, 7-4-2704,
7-4-2711 to 7-4-2717, 7-12-2101 to 7-12-2186, 7-12-2153,
7-13=218, 7-14-2138, 20-1-204, 50-2-115, 75-10-231,
77=1=111;

OPINIONS OF THE ATTORNEY GENERAL - 9 Op. Att'y Gen. at
55,

HELD: 1. It is not the duty of the county attorney to
represent rural improvement districts formed
pursuant to sections 7-12-2101 to 2186, MCA.

2. As part of his private practice, a part-time
county attorney may represent a rural
improvement district subsequent o its
creation under section 7-12-2113, MCaA, and
receive compensation therefor.

22 November 1983

Keith D. Haker, Esq,
Custer County Attorney
Custer County Courthouse
Miles City, Montana 59301

Dear Mr. Haker:
You have requested my opinion on the following gquestion:

Is it the duty of a county attorney to act as
counsel for a rural improvement district
formed pursuant to sections 7-12-2101 to 2186,
MCA?

It is my understanding that several part-time county
attorneys have been performing legal services to rural
inprovement districts on a fee basis, as part of their
private practice, since these districts are independent
taxing entities. If it is the duty of a county attorney
to represent rural improvement districts, then part-time
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county attorneys would not be allowed to c¢ollect fees
for this service.

The duties of county attorneys are prescribed by
sections 7-4-2711 to 2717, MCA. It is provided that:

(1) The county attorney is the legal adviser
of the bhoard of county commissioners. He must
attend their meetings when required and must
attend and oppose all claims and accounts
against the county which are wunjust or
illegal, He must defend all suits brought
against his county.

{2) The county attorney must:

(a) give, when required and without fee, his
opinion in writing to the county, district,
and township officers on matters relating to
the duties of their respective offices;

{b) act as counsel, without fee, for fire
districts in unincorporated territories,
towns, or villages within his county; and

(c) when requested by a conservation district
pursuant to 76-15-319, act as counsel, without
fee,

§ 7-4-2711, MCA. The county attorney must also "perform
such other duties as are prescribed by law,"
§ 7-4-2717, MCA.

Rural improvement districts may be created by the board
of county commisgioners upon petition of 60% of the
freeholders within the proposed boundaries.
§ 7-12-2102, MCA. Before creating a rural improvement
district, the board of county commissioners must pass a
resolution of intention to do so, give notice of the
passage of the resolution of intent, and held a hearing
upon any protests made by affected property owners.
§§ 7-12-2103 to 2112, McCa, After following these
statutory procedures, the board of county commissioners
may pass a resolution creating the special improvement
district. § 7=-12-2113, MCA. Prior to the formal
creation of the district pursuant to section 7-12-2113,
MCA, the board of county commissioners are acting in
their capacity as county commissioners. The county
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attorney is the legal advisor for the board of county
commissioners. Thus, any legal work reguired by the
board prior to the formal creation of the rural
improvement district is the duty of the county attorney.

Following the resolution of c¢reation of *the rural
improvement district, the board of county commissioners
acts in its capacity as a board of trustees for the
district, except where a separate board of trustees s
appointed for a multicounty district, See §§ 7-12-212]
to 2123, MCA., Upon creation of the district pursuant to
section 7-12-2113, MCA, a sepacate legal entity with
independent taxing authority comes inte being, The
statutes do not address the guestion of who is to
perform the legal work incident to the business of the
district.

As above noted, the county attorney must perform all
duties required by law. § 7-4-2714, MCA. The
Legislature has specifically reguired county attorneys
to represent fire districts and conservation districts
without fee. § 7-4-2711, MCA. In other parts of the
Montana Code Annotated, the Legislature specifically
provides for representation by the county attorney.
See, e.g., §§ 7-13-218 (refuss disposal districts);
7-14-2138 (road districts); 20-1-204 (schocol districts
and community college districts); 50-2-115 (local boards
of health); 75-10-231 (solid waste management systems);
and 77-1-111 (state lands), MCA.

The intent of the Legislature is to be pursued in the
construction of a statute. § 1-2-102, MCA. Since the
Legislature has specifically enumerated the duties of
the county attorney concerning cther types of districts
but has remained silent on the subject with respect to
rural improvement districts, it is c¢lear the Legislature
did not intend that county attorneys have a duty to
provide legal representation for rural improvement
districts. This is supported by an earlier Attorney
General's opinion interpreting the 1919 version of the
rural improvement district statutes. 9 Op. Att'y Gen,
at 55. The logic of that opinion remains valid today.

Except as prohibited in section 7-4-2704, MCA, county
attorneys may engage in private practice. As part of
this private practice, a part-time county attorney may
represent a rural improvement district subsequent to its
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under section 7-12-2113, MCA, and receive

compensation therefor.

THEREFORE,

truly
L}

MIKE GREEL
Attorney Genera

IT 15 MY OPINION:

It is not the duty of the county attorney to
represent rural improvement districts formed
pursuant to¢ sections 7-12-2101 to 2186, MCA.

As part of his private practice, a part-time
county attorney may represent a rural
improvement district subsequent to its
creation under section 7-12-2113, MCA, and
receive compensation therefor,

urs,

Montana Administrative Register 23-12/15/83



-1853~

NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals
for adoption of new rules or émendment or repeal of existing
rules filed with the Secretary of State. Proposals of the
Department of Revenue are reviewed only in regard to the
procedural regquirements of the Montana Administrative
Procedure Act., The Committee has the authority to make
recommendations to an agency regarding the adoption, amendment
or repeal of a rule or to request that the aqenc& prepare
a statement of the estimated economic impact of a proposal.

In addition, the Committee may poll the members of the Legislatuz®
to determine if a proposed rule is consistent with the intent

of the Legislature or, during a legislative session, introduce

a bill repealing a rule, or directing an agency to. adopt or

amend a rule, or a Joint Resolution recommending that an agency
adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the publie to appeér before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with existing or proposed rules. The address is

Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

NDefinitions,

Administrative Rules of Montana (ARM; 1s a
looseleaf compilation bv department of all rules
of state departments and attached boards present
in effect, except rules adopted up to three
months previously.

Montana Administrative Register (MAR) 1s a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies
notices of rules adopted by agencies, and inter-
pretations of statute and rules by the attorney
general (Attorney General's Opinions) and agen-
cies (Declaratorv Rulings) issued since publi-
cation of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16.
Update the rule by checking the accumula-~
tive table and the table of contents in
the last Montana Administrative Register
issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana {ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through September
30, 1983. This table includes those rules adopted during the
period October 1, 1983 through December 31, 1983, and any
proposed rule action that is pending during the past & month
period. (A notice of adoption must be published within 6
months of the published not:ce of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To ke current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1983,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1983 Montana Administrative Registers.

ADMINISTRATION, Department of, Title 2

I-XIII Discipline Handling, p. 1483, 1682
I-XXII Purchasing Rules, p. 1564
I-XXXI Procedures of the Office of the Workers'

Compensation Court, p. 1394, 1715
2.21.123 and other rules - Sick Leave, p. 1129, 1455

AGRICULTURE, Department of, Title 4

I-1V Grading of Certified Seed Potatoes, p. 679
I-XXI Montana Agricultural Lean Authority Rules, p. 1683
4.12.3402 Seed Laboratory Reports - Enforcement, p. 1489

STATE AUDITOR, Title 6

I Defining General Business Practices or General
Course of Business Practice, p. 1219, 1533
11V Registration Exemption for Regulation D Securities

Offerings and Creating Examination, Reporting and
Record Keeping Reguirements for Investment
Advisors, 1582

I-v Identical Nonforfeiture Values Under an Employer
Sponsored Retirement Benefit Frogram, p. 1492
1=V Emergency Rules - Identical Nonforfeiture Values

Under Ar Employer Spongored Retirement Benefit
Program, p. 1527

XVI Public Adjusters, p 1495

1-XV Public Adjusters p. 1221, 1530
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COMMERCE, Department of, Title 8

(Board of Cosmetologists)

8.14.816 and other rules = Salons - Examination - Fee
Schedule = Electrology Schools - Sanitary Rules, p.
1225

(Board of Dentistry)

8.16.602 Allowable Functions for Dental Auxiliaries, p. 1693

(Hearing Aid Dispensers)

8.20.401 Traineeship Requirements and Standards, p. 1132,
1457

(Board of Horse Racing)

8.22.325 Hearing Examiner, p. 1457

(Board of Landscape Architects)

8.24.405 and other rules - Examinations - Fee Schedules, p.
1695

(Nursing Home Administrators)

8.34.414 Examinations, p. 1282, 1663

(Board of Optometrists)

8.36.406 General Practice Reguirements, p. 1410, 1717

(Physical Therapy Examiners)

8.42.401 and other rules - Applications - Examinations =
Fees - Temporary Licenses - Foreign Trained
Applicants, p. 1134, 1664

(Renewals)

8.44.405 and other rules - License Renewal Dates for
Plumbers, Professional Engineers and Land
Surveyors, Optrometrists, p. 1412, 1717

(Polygraph Examiners)

I-VI Licensure, p. 1589

(Private Investigators and Patrolmen)

8.50.416 License Renewal - Fee Schedule, p. 1414, 1718

(Board of Psychologists)

8.52.616 Fee Schedule, p. 1497

(Radiologic Technologists)

8.56.402 and other Rule - Applications - Fee Schedule, p.
1284

8.56.407 Renewals, p. 1588

8.56.409 Fee Schedule, p. 1592

(Board of Veterinarians)

8.64.501 Application Requlrements, . 1286, 1663

(Board of Weights and Measures)

8.77.102 Fees for Testing and Certification, p.1698

(Milk Control Division)

8.79.101 Transactions Involving the Purchase and Resale of
Milk Within the State, p. 689, 1140

(Board of Milk Control)

8.86.301 Pricing Rules, p. 1142, 1459%

8.86.301 Prieing Rules, Pooling Rule p. 1498, 1700

(County Printing)

8.91.303 and other rule - Official Publications and Legal
Advertising = Schedule of Prices, p. 795

(Financial Bureau)
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I Retention of Bank Records, p. 693, 1458

(Coal Board)

8.101.301 and other rules - Policy Statement - Preapplication
Form - Agreement Form - Submittal Deadlines - Water
and/or Sewer Systems Provided by Districts, 1416

(Public Contractors)

1 Definitions, 1238, 1535

(Health Facility Authority)

I-VIII Montana Health Facility Authority Rules, p. 1288, 1719
(Montana Economic Development Board)

I-X Rule Pertaining to Montana Economic Development

Board, p. 1509 :

EPSPCATION, Title 10

(Superintendent of Public Instruction)

10.16.102 and other rules - Special Education Programs, p.
1148, 1668

10.16.903 and other rules - Special Education, p. 1150, 1669

(Board of Public Education)

I-1V School for Deaf and Blind Foundation, p. 1517

10.64.421 Mirrors, p. 1519

FISH, WILDLIFE AND PARKS, Department of, Title 12

I=-1IV Game Bird Farms, p. 1428

I-1V Fur Farms, p. 1426

I-VIII Game Farms, p. 1422

I-IX Captive Breeding of Raptors, p. 1430

12.5.401 0il and Gas Leasing Policy for Department-
Controlled Lands, p. 1594

12.6.801 Beating Closures, p. 1597

12.6.901 Water Safety Regulations, p. 1597

12.7.101 Commercial Fishing Permits, p. 1420

12.9.202 Brinkman Game Preserve, p. 1602

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I Cartificate of Need -~ Health Care Facilities, p.
1295, 1671

I Minimum Standards for a Hospice Program, Licensing
and Certification, p. 1159, 1460

I-VIII Cesspool, Septi¢ Tank and Privy Cleaners, p. 1611

I-XIV End-S5tage Renal Disease Program, p. 1603

16.10.305 Sale of Milk and Milk Products in Food Processing
Establishments, p. 1701

16.18.101 and other rules - Water and Wastewater Operators,
p. 1011, 1720

16.32.103 and other rules - Certificate of Need Application
Forms and Annual Repeorting Forms for Health Care
Facilities, p. 1610
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16.44.104 and other rules - Hazardous Waste Management -
Permitting Regquirements - Applications « Conditions
- Financial Test, p. 1703

HIGHWAYS, Department of, Title 18

18.5.106 Design Requirements for Access Driveways, p. 1618
18.6.202 Outdoor Advertising Definitions, p. 620, 1725

INSTITUTIONS, Department of, Title 20

20.3.201 and other rules - Approval of Chemical Dependency
Programs - Guidelines for County Chemical
Dependency Plans and Certification Systems for
Chemical Dependency Personnel, p. 1162, 1463

20.7.102 Emergency Rule ~ Prisoner Application Procedure,
General Statute Requirements, p. 1084

LABOR AND INDUSTRY, Department of, Title 24

I-v Emergency Rules - Assessment on Employers in Lieu
of Contributions and the Apportionment of Monies
Received by Experience Rated Employers, p. 1293

1-vI Assessment on Employers Making Payments in Lieu of
Contributions and the Apportionment of Monies
Received by Experience Rated Employers, p. 1240,

1674
(Board of Labor Appeals)
I Standards and Procedure for Reconsideration of
Decisions, p. 938, 1464
I-XVII Displaced Homemaker Program, p. 696, 1536
(Human Rights Commission)
I-VII Maternity Leave, p. 1017

24.9.226 Prehearing; Conciliation, p. 1014

(Board of Personnel Appeals)

I-11 Disqualification of Hearing Examiners - Dismissal
of Complaint, p. 1708

24.26.102 and other rules - Freedom from Interference,
Restraint, Coercion, Retaliation - Employer Counter
Petition - Petition for Decertification - Complaint
- Answer -~ Exceptions - Petitions, p. 1708

(Workers' Compensation Division)

1-vil Licensing Requirements for Hoisting Operators and
Crane Operators, p. 1300, 1728

LIVESTOCK, Department of, Title 32

32.3.406 Emergency Rule - Testing of Animals, p. 1540

NATURAL RESQURCES AND CONSERVATION, Department of Title 36
(Board of 0il and Gas Conservation)
I-XXXIII Procedural Rules, p. 1620
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PUBLIC SERVICE REGULATION, Department of, Title 38

I-11

I-v

I-XVI

38.3.119

38.4.142

38.5.201

Customers' Liability for Incorrect Billings, p.
1242, 1739

Electric and Gas Line Extensions, p. 1309
Regulation of Intrastate and Interstate Carriers,
p. 1313, p. 1735

and other rules - Regulation of Intrastate and
Interstate Carriers, p. 1313, 1735

and other rules - Intrastate Rail Rate Proceedings,
p. 1433

and other rules -~ Compensation for Consumer
Intervenors in PURPA-Related Proceedings,

p. 1312, 1738

REVENUE, Department of, Title 42

42 .

42.
42.
42.
42.

4z.
42.
42.

12.
13.
15.
15.

15,
17.
20.

-111
.129

.203

321
302
421
424

504
103
141

Determination of License Quota Areas, p. 1655
Deductions from the Net Proceeds of Nonmetallic
Mines, p. 1441

Deductions for Small Business Donatiens of Computer
Equipment to Schools, p. 1437, 1744

Deductions for Corporate Donations of Computer
Equipment to Schools, p. 1439, 1744

Deduction of Windfall Profits Tax From Net
Proceeds, p. 1326

Imputed Value of Coal, p. 1329

Voluntary Refund Checkoff for Nongame Wildlife
Fund, p. 1331, 1744

Voluntary Refund Checkeff for Nongame Wildlife, p.
970, 1328

Deduction for Insurance, Welfare, Retirement,
Mineral Testing, Security and Engineering, p. 1039
Five Year Statute of Limitations for Net Proceeds
of 0il and Gas, p. 1043, 1545

Formula for Adjusting Interest Income Exempt Under
Federal Law, p, 1045, 1547

Wholesale Distributors, Obligations, Collection of
Annual License Fee, p, 1521

State Liguor Identification Stamp, p. 164S
Determination of Proximity te a Place of Worship or
Schoel, p. 1653

Inter-Quota Area Transfers of All-Beverage
Licenses, p. 1650

and other rule - Special Permits, p. 1657

Brewer Storage Depots, p. 1648

Standard Deduction, p. 954, 1465

Deductions for Expenses to Allow Taxpaver to be
Employed, p. 945, 1465

Investment Tax Credit, p. 1021, 1542

Wages, p. 952, 1465

and other rules - Appraisal of Agricultural Lands,
p. 58, 121, 972
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42.21.112 Mobile Homes, p. 1047, 1544

42.22.101 and other rule - Assessment of Centrally Assessed
Property, p. 1658

42,233,502 Investment Tax Credit, p. 1049, 1548

42.31.2101 and other rules -~ Definition of Public Contractor -
Deduction From the Gross Receipts Tax, p. 973, 1466

SECRETARY OF STATE, Title 44

I-VI Absentee Ballot Envelopes, p. 1660

1.2.419 Filing, Compiling, Printer Pickup and Publication
Schedule for the Montana Administrative Register,
p. 1523

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

46.5.116 Protective Services, Information System Operator,
p. 1525

46.5.505 and other rules - Licensing of Youth Foster Homes,
p. 1333, 1746

46.5.508 Foster Care Review Committee, p. 636, 1550

46.5.801 and other rules - Licensing of Community Homes for
Persons who are Developmentally Disabled, p. 1442

46.11.101 Food Stamp Program, p. 1713

46.14.304 Low Income Weatherization Assistance Program;
Income, p. 1341, 1751
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