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MO'!TANA AD!UNISTRATIVE REGISTER 

ISSUE NO. 22 

The Montana Administrative Register (MAR) , a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rules 2.21.6501 through 
2,21.6504 relating to 
discipline handling and the 
adoption of new rules 

NOTICE OF THE PROPOSED REPEAL of 
RULES 2,21.6501 THROUGH 
2.21,6504 AND THE PROPOSED 
ADOPTION OF NEW RULES 

NOTICE OF PUBLIC HEARING 

TO: All Interested Persons. 

The notice of proposed agency action published in the 
Montana Administrative Register on October 27, 1983, is 
amended as follows because the required number of persons 
designated therein has requested a public hearing: 

1. On December 19, 1983, at 9:00 a.m., a public 
hearing will be held in the auditorium of the Social and 
Rehabilitation Services Building, 111 Sanders, Helena, to 
consider the repeal and adoption of rules relating to 
discipline handling. 

2, The rules proposed to be repealed are found on 
pages 2-1493 through 2-1495 of the Administrative Rules of 
Montana. The rules proposed for adoption are found on page 
1483 of the 1983 Montana Administrative Register, issue 
number 20. 

3. These rules are proposed to be repealed and 
replaced with new rules in order to clarify for the state's 
managers and supervisors the options available to them for 
taking disciplinary actions and requirements which they must 
follow in order to implement such actions. 

4, Interested persons may present their data, views 
or arguments either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
Dennis M. Taylor, Administrator, Personnel Division, Depart
ment of Administration, Room 130 Mitchell Building, Helena, 
Montana 59620·, no later than December 24, 1983. 

5. Gale Kuglin, Personnel Division, Department of 
Administration, Room 130, Mitchell Building, Helena, Montana 
59620, has been designated to preside over and conduct the 
hearing, 

6. The authority of the department to make the 
proposed rule adoption is based on section 2-18-102, MCA, 
and the rule implements section 2-18-102, MCA. 

~ )(;.{<fd /1 .• :J/f~ '' '_,, 
Morris L. Brusett, irector 
Department of Admi ~strat~on 

Certified to the Secretary of State November 4, 1983. 

MAR Notice No. 2-2-122 ?.2-11/25/83 
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STATE OF t10NTAN}'. 
DEPARTMENT OF AGRICULTURE 

BEF'ORE THE MONTANA AGRICULTURAL LOAN AUTHORITY 
OF THE STATE OF ~IONTANA 

In the matter of the proposed) 
adoption of procedural and ) 
substantive rules implement- ) 
ing The Nontana Agricultural ) 
Loan Authority Act ) 

TO: AJl Interested Persons: 

NOTICE OF PUBLIC HEARING 
FOR THE ADOPTION OF RULES, 
(~IONTANA AGRICULTURAL 

LOAN AUTHORITY ACT) 

1. On December 16, 1983 at 11:00 a.m. the Montana 
Agricultural Loan Authority (The "Authority") will hold a 
hearing in the auditorium of the Scott-Hart Building, 303 
Roberts, Helena·, Montana, to consider the adoption of 
procedural and substantive rules. 

2. The proposed rules are the initial rules to be 
proposed by The Authority. They do not replace or modify any 
sections currently found in The Administrative Rules of 
~lantana. 

3. The proposed rules provide as follows: 

RULE I ORGANIZATIONAL RULE (1) History. The Montana 
Agricultural Loan Authority was-created by Senate Bill 316, 
(1983 Legislative session), now codified as Title 80, Chapter 
12, MCA with an effective date of October 1, 1983, 

(2) The Authority is a quasi-judicial board for 
purposes of Sec. 2-15-124, MCA and is attached to the 
department of Agriculture for administrative purposes only as 
provided in Sec. 2-15-121, ~ICA. 

(3) The Authority consists of nine members appointed by 
the governor, as follows: 

(a) one officer from a commercial lending institution; 
(b) one fruit farmer or vegetable farmer; 
(c) two livestock farmers; 
(d) two grain farmers; 
(e) one officer from a farm cr·edit association; 
(f) The director of the Department of Agriculture; 
(g) one public member who is not engaged in farming or 

affiliated with a commerical lending institution or farm 
credit association. 

(4) One of the nine members is also an attorney 
licensed to practice law in the state of Montana and the 
Chairman of the Authority is appointed by the governor. 

(5) The Authority is staffed by an administrative 
officer, in its principal office located at the Department of 
Agriculture, Capitol station, (Agriculture/Livestock 
Building, 303 Roberts) Helena, Montana 59620-0211. 

(6) Unless otherwise provided by special notice, all 
inquiries and submissions t6 the Authority shall be made to 
its administrative officer at the address stated above. 
AUTH: 80-12-103 and 2-4-201, ~ICA; IMP: 2-4-201, MCA. 

22-11/25/93 !1AR Notice No. 4-14-1 
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RUT,E II !'ROCEDURAL RULE§ (1) The Montana Agricultural 
Loan Authority hereby adopts and incorpo~ates the Attorney 
General's Nodel Procedural Rules set out in Title l, Chapter 
3, Administrative Rules of Montana. A copy of these rules 
may be obtained from the Administrative Officer of the 
Hontana Agriculture Loan Authority, c/o Montana Department of 
Agriculture, Agriculture/Livestock Building, Capitol Station, 
Helena, Montana 59620. 
AUTH: 80-12-103 and 2-4-201, MCA; IMP: 2-4-201, MCA. 

RULE III PUBI,IC PARTICIPATION RULES (1) The Montana 
Agricultural Loan-AUthority hereby-adopts and incorporates 
the public participation rules of the Department of 
Agriculture set out in Title 4, Chapter 2 Administrative 
Rules of Montana. A copy of these rules may be obtained from 
the Administrative Officer of the Montana Agriculture Loan 
Authority, c/o Montana Department of Agriculture, 
Agriculture/Livestock Building, Capitol Station, Helena, 
~lantana 59620. 
AUTH: 80-12-103, 2-3-103, MCA; IMP: 2-3-103, MCA. 

RULE IV DEFINITIONS (1) When used in these rules, 
unless the context-clearly requires a different meaning: 

(a) The "Act" means the Montana Agricultural Loan· 
Authority Act, created by S.B. 316, (1983), and codified in 
Title 80, Chapter 12, MCA. 

(b) The "Authority" means the nine member Montana 
Agricultural Loan Authority created by Title 2, Chapter 15, 
Section 2-15-3011, MCA. 

(c) The "Department" means the Montana Department of 
Agriculture. 

(d) "Agricultural Improvements" means any improvements, 
buildings, structure or fixtures suitable for use in farming 
which are located on agricultural land and may include an 
existing dwelling for residence. NOTE: However, the ability 
to finance a personal residence is-severely limited due to 
Internal Revenue Service regulations; therefore, except in 
certain limited circumstances (when the value of the · 
residence is clearly less than 5% of the amount of the loan) 
which would require the prior approval of the Authority, it 
would be necessary to finance the personal residence 
separately when farmland is being financed with an Authority 
bond. 

(e) "Agricultural Land", as defined in Title 80, 
Chapter 12, Section 80-12-103, MCA, means land actively 
devoted to agricultural use as defined in Title 15, Chapter 
7, Section 15-7-202, MCA. 

(f) "Application" means a complet.ed instrument on a 
form approved by the Authority. Each Application must 
include the following: beginning farmer name, address, 
financial data, evidence of unavailability of alternative 
credit, description of anticipated use of loan proceeds, 
amount of loan, loan down payment awount (if any), statement 
of beginning farmer's net worth determined in accordance with 
Authority rules, a summary of proposed loan terms and certain 
certifications of the beginning farmer and lender. 

MAR Notice No. 4-14-1 22-11/25/83 
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(g) "Beginning Farmer" means an individual who meets 
all qualifications required under Title> 80, Chapter 12, ~lCA, 

including a net worth of $250,000 or less and who is a 
resident of Montana aH defined by Title I, Chapter I, Section 
1-1-215, MCA and whose primary goal must be directed toward 
the operation and management of the agricultural pursuit for 
which the application is made. 

All indivJduals within a partnership, joint venture, or 
association r•ust meet the definit.ion of a beginning farmer in 
o~·der to recEd ve a loan through the Authority. The 
partnership, joint venter or association will not qualify for 
a loan if any one individual member does not n1eet the 
definition of a beginning farmer. 

lh) "Depreciable Agricultural Property" Means personal 
property suitable for use in farming for which an income tax 
deduction for depreciation is allowable in computing federal 
income tax. 

(i) "Farming/Ranching" means th!, cultivation uf land 
for the production of agricultural crops, the raising of 
poultry, the production of eggs, the production of milk, the 
production of fruit or other horticultural crops, grazing or 
the production of livestock or the production of timber, or 
sod or other agricultural enterprises on agricultural land. 
Farming/Ranching shall not include a processor or distributor 
of agricultural products or supplies who provides spraying, 
harvesting, or other farm services on contract. 

( j) "Net Worth" means total assets minus tot.al 
liabilities as determined by the lender, in accordance with 
rules of the Authority and accepted accounting procedures. 

(k) "Lender" means any bank, bank holding company, 
trust company, mortgage company, national banking 
association, savings and loan association, life insurance 
company, any state or federal gOIIel:T!I""el'lt agency or 
instrumentality, or any other financial institution or entity 
authorized to make mortgage loans or secured loans in this 
state. 

(1) "Total Assets" means assets including, but not 
limited to the following: cash crops or feed on hand; 
livestock held for sale; breeding stock; marketable bonds and 
securities; securities (not readily marketable); accounts 
receivable; notes receivable; cash invested ln growing crops; 
net cash value of life insurance; machinery and equipment, 
cars and trucks; farm and other real estate including life 
estates and personal residence; value of beneficial interest 
in a trust; government payments or grants; any other assets. 

(a) Total assets shall not include items u~ed for 
personal, family or household purposes by the applicant, but 
in no event shall such property be excluded to the extent a 
deduction for depreciation is allowable for federal income 
tax purposes. All assets shall be valued at fair market 
value by the particip~ting lender. Such value shall be what 
a willing buyer would pay a willing seller in the locality. 
A deduction of ten per cent (101) may be made from fair 
market value of farm and other real estate. 

m) "Total Liabilities" means liabilities including, 
but not limited to tr.~ following: accounts payable; notes or 

22-11/25/83 ~1AR Notice No. 4-14-1 
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other indebtedness owed to any source; taxes; rent; amount 
owed on re~l e~tate contracts or real estate mortgages; 
judgements: accrued interest payable; any other liabilities. 
AUTH. 80-12-103, MCA; IMP: 80-12-102, MCA. 

RULE V LOAN POWERS AND ELIGIBLE LOAN ACTIVITIES (1) 
Title so, Chapter 12, HCA, authorizes the"Allthorltyto 
provide loans for a variety of purposes. The Authority bond 
program must meet the requirements of Title 80, Chapter 12, 
MCA, Administrative Rules of the Authority and the U.S. 
Internal Revenue Service on use of tax-exempt revenue bond 
prOCEoeds. 

(2) Eligible loan activities consist of financing 
purchases of the following: 

(a) Depreciable Agricultural Property - the Authority 
will finance purchase of personal property suitable for use 
in farming for which an income tax deduction for depreciation 
is allowable in computing federal income taxes. Examples 
are: livestock used for breeding purposes, farm machinery, 
trucks, etc. Feeder cattle, pigs or lambs do not qualify as 
depreciable property. 

(b) Agricultural Improvements - the Authority will 
finance the purchase of incprovements located on agricultural 
land which are suitable for use in farming. Examples are: 
confinement systems for swine, cattle, or poultry, barns and 
other out buildings, grain storage facilities, silos, tilling 
and soil conservation practices such as terraces, farm ponds, 
erosion control structures, waterways, etc. 

(c) Agricultural Land - the Authority will finance the 
purchase of land in Hontana suitable for farming/ranching and 
which is or will be operated for farming/ranching purposes, 
Purchase of land for speculative purposes is ineligible for 
lean under this program. 

(d) Loan applicatio,, for the exclusive purpose of 
acquiring a personal residence is not eligible for a loan 
under this program. 
AUTH: 80-12-103, MCA; IMP: 80-12-201, MCA. 

RULE VI LOAN HAXIMUMS (1) MaximUirc amounts which may 
be loaned to a- he(iinnlng- -farm"r are: 

(a) Depreciable Agricultural Property loan(s) totaling 
no more than $500,000 in aggregate. 

(b) Agricultural Land and Agricultural Improvements 
loan(s) totaling no more than $500,000 jn aggregate, 

(2) The total amount that may be loaned to any 
individual and/or partnership and/or joint venture, 
individually, or in the aggregate shall not be more than: 
$500,000 for depreciable agricultural property and $500,000 
for agricultural land. 
AUTH' R0-12-103, MCA; IMP: 80-12-103, MCA. 

RULE VII LOAN HINIMUMS (l) No minimum loan amount 
will he require~:-----------
AUTH: 80-12-103,MCA; IMP: 80-12-103, MCA. 

MAR Notice No. 4-14-1 22-11/25/83 
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VIII API"LICANT ELIGIBILITY (l) Basic Authority 
E• 11g1b1h ty rE;q-ulnemf:T\tS- are: 
The appU cant n•ay not have a net worth in excesf. of 

(b) •rhere are no a<w lin>i.ts for borrowers participati~Cg 
in the Authority, however, Titl12 41, Chapter 1, Part 3, ~lCA, 

will be followed. 
(c) The beginning f<>n•< r D1Ust be a reHident of 1-:ontana 

at the time the completed application is submitted to the 
pill t.ici,,atir:g lenclE:r. 

(d) The beginning farnter muot have documentE<d, to the 
satisfaction of the lender and the Authority, sufficient 
education, training a~Cd experience for the anticipated 
farl'lillg O!Jerabons for which the loan is sought. 

(e) The beginning farmer !'lust, as a condition of loan 
closing, demonstrate to the satisfaction of the lender and 
the Au the I i ty, accEo·ss to the following as n•ay be r~eeded: 
adequate wor·Jdng capital, farm machinery, livestock and 
agrirulturBl land. 

(f) The Authority require~ the bE~inning fhzm~r, at the 
time of loan applichtion, to show cause to the lender that 
he or she is unable to secure adequate financing from 
nongovern~ental sources upon terms and conditions which he or 
she Th-~.cr.cr ly could be expected t.o fulfi 11. Iro rnan:t 
instances, this will r.~ean the heginnir.r; fclrr,H_::r is t.:nahJc tr.:; 
meel the necessary repayment pl-ovisions cf " conver Lionc>J 
loan with the standard rate of interest, and thus i~ unable 
to secure financing on t<:"rms or conditions which E(!llld be 
fulfilled. However, the b~_ginning farn1er may be able to 
succeed with interest at the tax-exempt rate. Therefore, the 
lender who is processing the application could make the 
determination on the question of unavailability of 
alternative credit without another lender being involved, 
using the lower tc.x-exempt intt-rest rate af; the basis for 
determining that the beginning :armer could succeed. 
Al:T!l: 80-]2-103, MCA; U1P: R0-12-203 and 80-12-204, MCA. 

RULE I_X __ APP_L_IS'?_T_Ip!_'l_ J?!<SJS'EP!J~~ ( 1) The Authority will 
make its loan proceeds available through lenders. Lenders 
interested in the prc.grarr. must complete and sign tt,f. 
Agr.icultural Loan Bond Program J.pplication ot,d return it to 
the Authority office in Helena. 'I'he following should be 
nctr~c]: 

(a) Application and other forms will be provided by the 
Authority to lenders as necessary. Lenders may use their own 
application forn•s in ctd(1ition tr• the appr·oved Authority forms 
for their o~m internal loan review purposes, but must take 
into aocount any differences that might occur with respect to 
the Authority forms. Lenders may also use their cwr. 
financial statHr.ent and other forms cleemed necessary to 
document the eligibility of the beginning farmer or his or 
her ability to repay principdl and interest payments. 

(b) ':'here is no formal or definec' application period. 
The loan program is ongoing, therefore, a financial 
institution may become a lender at any time. 
li.UTH: 80-l2-J03, MCA; II1P: 80-12-103, MCA. 
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RULE X LOANS TO BEGINNINC FAI<l!ERS AND SECURITY 
AFFA~~GEMEN't'S{ff_,_Loa·n-s -t_(,· he9 "liiriTr'9- ia-rio,er;: ii,vo-1 ""' the 
lender, begi nnlrog farmer, and the Authori r.y. The program 
involves E<ither thte sale of iroc'ividucl industrial developrnent 
br·nds, to individual lenders or 2. pubJ i c bond sale to provide 
funds for an aggregation of loans. The Authority will make 
the loan to the eligible beginning farmer and the lending 
inslif.ut.ie>I• will purchCJse the bend as <~n investment or the 
1 c2n will be made frc•r.: a portion c.f <in agg1·egate bond sale. 
To facilitate the making of the loan the lender and the 
Authority wi 11 enu,,r into an agency relationship whereby the 
lender agrees to act as agent and fiduciary for the Acthority 
for all processing purposes in connection with financing the 
loan. The lender will nake its own security evaluation of 
the luan and the beginning farner's &bility to repay 
principal and illtf'rest payments. The principal and interest 
shall be limited obligations, payable solely out of the 
revenue derived from thte debt obligation, collateral, or 
other e~curity furJ,ished hy or or ~ehalf of the beginning 
farmeJ r,, (·(·-signer <.0 !1 thro note is permi>H;ible). TJ-Le bond 
which is issued by the Authority is a non-recourse 
obligation. 'The principal and interest on the bond do not 
constitute an indebtedness of the Authority or a charge 
agair~~~t. i1_8 gE->r~ei~il crecljt r~r general fund. It should a}so 
be noted that any recording or filing fees associated with 
the lo.an will bfo paid by the beginning fan~,er or lE~nder Icot 
the Authority. 
AUTH: 80-12-103, MCA; HIP: 80-12-201, MCA. 

RULE XI USE OF FINANCIAL AND SECURITY DOCUMENTS (1) 
The lender should USE.: "fts- own- forms- oY "r:inanCla.l" statements 
and security documents which it may feel necessary and 
~ppropriate und~r fBrlicul~r loan circumstances. These items 
should be referenced in the· Beginning Farmer Loan Agreement 
and their provisicms incorporated therein. Any additional 
requirements not specifically provided for in the Loan 
Agreement, such as insuranc<· coverage ano amounts, should be 
added by means of addition to the appropriate section. If 
there is not sufficient r~om, then they may be added by 
exhibjt inco1potat~d into thvt section. 

(~) 'C'he Authority wnuld advise that. any security 
documents or guarantees required to be delivered in 
connection with 2. Jc t_,r. c]ear·}y :>tate t-hat t.hc=-y are given a..s 
additional security for the indebtedness evidenved by the 
promissory note, the loan agreement, the lender's loan 
agn,ement and the Authcri ty' s bond anc to further secure the 
agrf·f•n1ents, coveni"lrt~ cn1c1 ub1igat,ior~~ cf the beginning farr'E-r 
r cntained in th(· beginning f urrner' s loan agreement. The 
securi.t.y documents and any guceronte€'~' sbould run Clirect.ly 
between the beginning farnt(;r and the lender. The lender may 
c.lso wish to add 2_ "cr('Ss-c1eft:tult 11 pro~v·isic:r· tc tht=se 
documents, making an BvPnl of default under the loan 
agreement an event c-: ,,, L·t' 1 t under the securi t 0· c1ocun~r:or.•.s or 
guarantee and vice ver~a. 
Al.JTP: 80-12-103, Z.'C'll; HlP: R0-12-103 and 80-12-~01, MCA. 
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RULE XII REPAYI'IENT OF LOANS ( 1) The beginning 
farmer Is repaymenY ob1lgatlon·s-,- under the loan agreement and 
promissory note, are subject to mandatory prepayment in 
certain events which are sel forth in the loan agreement 
form. These include the Agreement becoming void or 
unenforceable, and interest on the bond becoming subject to 
federal income taxation. In addition, the forms provide for 
optional prepayment (at the discretion of the lender) in the 
event of damage, destruction or condemnation of all or any 
part of the financed properties or project. 

(2) The forms provide for prepayment at the option of 
the beginning farmer, the terms and conditions of which are 
to be agreed upon between the beginning farmer and the 
lender. The form of bond setting forth optioloal prepayment 
contains blanks which need to be completed by the beginning 
farmer and the lender. The documents and the structure of the 
financing require any installment payment made under the Loan 
Agreement and Promissory Note to be applied against a like 
installment payable under the bond and the lender agrees that 
any such prepayments will be so applied to the payment of the 
bond. The documents will provide, in all instances, that any 
partial prepayments would be applied in inverse order of 
principal maturity. 
AUTH: 80-12-103, MCA; IMP: 80-12-103, MCA. 

RULE XIII ASSIGNMENT OF LOANS (1) Participating 
lenders may assign a loan in whole or in part to any person. 
Servicing of the loan may also be assigned, but must at all 
times be with a participating lender. The Authority must be 
notified in writing prior to assignment of servicing of the 
loan. 

(2) Generally, an investor may participate in the loan 
if all the participants are involved in the transaction from 
the very beginning of the loan and named as holders before 
the bonds are actually issued by the Authority. 
AUTH: 80-12-103, MCA; IMP: 80-12-103, MCA. 

RULE XIV !.E_E_5_ ~J'Ip_ J_E.!'!4_5_ 9!_ ~9!\~ ( 1) If a beginning 
farmer meets the loan eligibility requirements as set forth 
in Title 80, Chapter 12, MCA , Rules of the Authority and IRS 
rules and regulations, the decision whether to enter into the 
Loan Agreement is between the beginning farmer and the 
lender. They must agree on terms of the loan such as 
interest rates, length of loan, down payment, service fees, 
origination charges and repayment schedule, which may not be 
any more onerous than that charged to similar customers for 
similar loans, and toke into account the tax-exempt natuie of 
interest on the lean. 

(2) In addition, the Authority will receive a 
non-refundable $100 application fee (submitted by the 
borrower with application) and a program participation or 
lc,an feE' not to exceed two p.srcent ( 2%) of the amcunt of th<? 
loan, however, this fee shall not be less than $200. The 
participation fee may be financed with the loan. The lender 
shall collect the participation fee and remit to the 
Authority at the time of loan closing. The application fee 
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would be applieC: to the loan participation fee if the loan is 
approved by the Authority. 

(3) The Authority bond counsel will review each bond 
for legality and tax exemption. The Authority will pay its 
bond counsel and other ad~inistrative costs from the fees 
collectN1 fr·orr, the beginning farmer. 
AUT!l: 80-12-103, MCA; IMP: 80-12-103 and 80-12-201, HCA. 

RULE XV LENDERS (1) Any bank, bank holding company, 
trust cornpally-, mortgage company, national banking 
a&sociation, savings and loan association, life insurance 
con,pany, any state or federal governmental agoomcy or 
instrumentality, or any other financial institution or entity 
authr;rized to n1ake mortga(J<, l c<ans or secured loans in this 
state ntay be with th(· appn,,-a 1 of the Authority, a 
participating lender. 
AUTH: 80-12-103, MCA; IMP: 80-12-l03,MCA. 

RULE XVI PROCEDtiHES l'OLLOHING BOND ISSUANCE ( 1) No 
bond proceeds may-be-used-for-a-non~quallfled-plirpose or by a 
non-qualified user. Following disbursement of the bond 
proceeds, the participating lender and beginning farmer shall 
certify to the Authority that the proceeds were used by a 
qualified beginning farmer for a qualified purpose. 
AUTH: 80-12-103 1 MCA; IMP: 80-12-302, MCA. 

RULE XVII ASSUHPTION OF LOANS, SUBSTITUTION OF 
COLLATERAL AND TRANSFER- (jp- PROPERTY- -(1:) -i.oan.'s-roay-not be 
assumed wHhoutTh_e_ p-rlor- a]:>prov"aY of the Authority and then 
only if the purchaser of the property is an eligible 
applicant. Equipment and other depreciable property may be 
exchanged or traded in on similar property, substituted as 
col lateral at the discretior' of the lender without the prior 
c'pprc>val of the lluthority. Theo benefits of the loan made at 
the, tax-frE•t• t:ate from the proceeds of or. Authority bond must 
remain with the qualified beginning farmer, and no person to 
whom property is traded or otherwise transferred may obtain 
the benefits of the Authority loan. 
AU'I'Il: 80-12-103, I!CA; I~P: 80-12-103 ar,d 80-12-201, MCA. 

RULE XVIII PUBLIC HEARlNG (1) The Authority will 
conduct public hear~ngs.~1n--con)unction with its regularly 
scheduled Authority meetings to consider loan applications 
and bond sales. However, in an emergency, some deviation 
might be made from this procedure. It should be noted that a 
hearing need not be held before an Authority application is 
approveo, but must be held before the bond documents are 
approved. 
AUTH: 80-12-103, MCA; IMP: 80-12-103 1 MCA. 

RULE XIX RlGHT TO AUDIT (1) The Authority shall have, 
at any time, the· -rlgilttO audit records of the lender and the 
beginning farmer relating to a loan and bond to insure that 
the provisions of the "Act" are followed. 
AUTH: 80-12-103, MCA; IMP: 80-12-103, MCA. 
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RULE XX TAX DEDUCTION (1) The Aut.hority will follow 
rules ci the 1~0ntan·a· bepaitn,(ent of Revenue impl~'IT'enting the 
tax deduction provided in Title 80, Chapter 12, Section 
80-12-~11, MCA, for the sal~ nf qualifying land to a 
beginning farmer .. 

(2) Easic Authority applicant eligibility requirements 
for a beginning farmer are: 

Ia) The applicant may not have a net worth in excess of 
$250,000. 

(b) There are no age limits for borrowers participating 
in the Authority, however, Title 41, Chapter 1, Part 3, MCA, 
will be followed. 

(c) The beginning farmer must be a resident of !-lantana 
at the time the completed application is submitted to the 
Authority. 

(d) The beginning [drmer rrust have documented, to Lhe 
satisfaction of the Authority, sufficient education, training 
and experience for the anticipated farming op~rations. 

(e) The Authority May require certain documt·nts to 
dett·rmine eligibility. 

(3) The beginning farmer need not be & recipient of on 
Authority loan. 

(4) A ~25 application fee will he charged hy the 
Autho1ity to cover administrative costs. 
l.l'TH: B0-~:-103, t"C'A; H1P: R0-1;'-211, ~·cA. 

RULE XXI DISCLAIMER (1) The Authority has 
occasionally- incTuded J.n its rules language with 
J.nstruction/requirements imposed by statutes, rules, and 
agreements over which it exercises no aut.hori ty, Hhile the 
language is included for informational purposes, this rule 
disclaims any responsi bj l i ty for i naccurat.e, incomplete or 
outdated provisions. The user is ditected to contact the 
proper authority for information an~ requirements !Internal 
Revenue Service, Mont ana Departr1ent of Revenue or individual 
lenders) as may be necessary. 

4. Rule Justifications 

A) Rules I, II, and JII arP necessary for the 
following reasons: 

(a) to provide an awarene:..s of the forn.ati.on aP.d 
structure of the Authority; 

(b) tu provide for model pror:ec!Ul:al rules un<'er which 
the Authority will conduct business; and 

(c) to provide for rule5 designed to implement r:ublic 
participation. 

D) Rule IV is necessary to adequately define various 
terms as applicable to the AuthorH.y and the Act. 

C) Rule V is necessary to identify eligible loan 
activities. 

D) Rules VI and VII are necf'ssary to provide for 
reasonable loan limits, to pxoviue fer re<e.!':onable economic 
capoci ty and probabiU. ty for br·r rower success and to provide 
for a high level of overall public benefit. 
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E) Rule VIII is necessary to provide criteria for 
determining applicant eligibility. 

F) Rule IX is necessary to provide applicant~ and 
part.icipati11g lenden; wi t.h standard application procedures. 

G) Rules X, XT, XII, and X!II are necessary to provide 
for det~rmindtion of certain loan prccessjng procedures, use 
of appropriate documents and provisions r.:-garding loan 
repaymen·t and assignments. 

H) Ruleo XIV is necessary to provice fur a uniform 
application Mnd loan participating fee structure. As there 
is no geM<ra 1 fund appropriatior, to the Authority, receipt of 
such fees are necessary to cover administrative costs of the 
Authority. 

I) P.ule XV is nece~;sary to specify which organizations 
may participate as a lender ir, the Authority loan program. 

J) Rule XVI is necessary to ensure compliance with IP.S 
and Autllority restrictiom; related to the use of tax exempt 
bonds. 

K) Rule xvn j s necessary to provide for 1·egulatic•n of 
Authority related loan assunvtions and the use of collateral 
properties. 

L) Rule XVIII is necessary to indicate the Authority 
intent and purpose to conduct public hearings. 

N) Rule XTX is necessa~y to provide authority to the 
Authority to monitor/aueit c~rtain lean and bond related 
records. 

N) Rule XX is necessary to establish Authority 
criteria for determining qualification for a tax deduction to 
a seller of agricultural land on contract to a beginning 
farmer. 

0) Rule XXI is necessary as an Authority disclaimer. 

5. The aut hod t.y of the !·:01-,tana Agricultural Loan 
Authority to promulgate trP proposed rules is based on 
Section 80-12-103, MCA. 

6. Interested persons may present views, arguments or 
data at the hearing P.ither orally or in writing. Written 
viP.ws, arguments and r1nta lf•<'Y also he submitted tc, the 
Chairmar' of the l·~ontar.a Agricultural Loan Authority, c/o The 
Montana Deparb1ent of Ag1. icul t.ure, 303 Robert,;, HelPna, 
~~ontana 59620-C201, nc Jat.cr +h,1n December 23, 1983. 

The Chairman of the ~:ontana Agricultural Loan Authority 
or his designee will pre~ide over and conduct the hearing. 

--/~_ :-:l ,;· . 
By: Kei ~~· K'e--ITf;---orr~ct;gc}l · ·--

DE,partrne~t of A<;Tic:l:' ure anc1 
rr.ember, hontar:a Agr cultural 
Loan Au•·hor j ty 

Certified to t.he Secretary of State /Jl.,t~( r/IM3 ~fL. I 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF DENTISTRY 

In the matter of the proposed 
amendment of 8.16.602 concern
ing allowable functions for 
dental auxiliaries. 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 8.15.602 ALLOWABLE 
FUNCTIONS FOR DENTAL AUXIL
IARIES 

NO PUBLIC HEARING CONTEMPLATED 

1. On December 25, 1983, the Board of Dentistry proposes 
to amend rule ARM 8.15.502 concerning allowable functions for 
dental auxiliaries. 

2. The proposed amendment will add a new subsection (5) 
and renumber all subsections following: (new matter 
underlined, deleted matter interlined) 

8.16.602 ALLOWABLE FUNCTIONS FOR DENTAL AUXILIARIES 
( 1) ... 
(5) In addition to the above listed allowable functions 

for dental assistants, below listed are allowable functions 
for orthodontic auxiliaries under the direct supervision of a 
dentist. All patients must be seen by a dentist at each 
regular visit to the orthodontist. 

(a) taking intraoral photographs, 
(b) exposing and developing extraoral x-ray films if 

qualified by successful completion of the examination 
administered by the Montana Dental Association, 

(c) taking wax bites, 
(d) placing and removing orthodontic separators, 
(e) removing excess supragingival cement after 

cementation of bands using hand instruments only, 
(f) pre-fitting orthodontic bands with no cementation, 
(g) performing oral inspection for oral hygiene, loose 

brackets, wires and ties, 
(h) applying topical florida agen~ 
(i) fitting and adjusting headgears with no activation, 
(j) removing orthodontic archwires, 
(k) removing loose orthodontic bands, 
(1) replacing lost ligature ties and removing broken 

archwires, 
(m) performing intraoral bending of sharp wires, 
(n) performing ~ntraoral finishing of fractured edges on 

removeable appliances. 
_i_El To qualify ... [former subsection ( 5) ] 

AUTH: 37-4-205, 37-4-408, MCA IMP: 37-4-408, MCA 

~illR NOTICE NO. 8-16-22 
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(3) The board is proposing the amendment to define by 
rule what shall constitute allowable functions for orthodontic 
auxiliaries. Two complaints were received regarding 
orthodontic auxiliary personnel, bringing to the board's 
attention that there was a potential problem due to the fact 
that the board had not defined what constituted allowable 
functions for orthodontic auxiliaires. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in wr.iting to the 
Board of Dentistry, 1424 9th Avenue, Helena, Montana, 59620-
0407, no later than December 23, 1993. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Dentistry, 1424 9th Avenue, 
Helena, Montana, 59620-0407, no later than December 23, 1983. 

6. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 4 based on the 45 
licensees in Montana. 

BOARD OF DENTISTRY 
DAVID B. TAWNEY, D.D.S., 
PRESIDENT 

Certified to the Secretary of State, November 14, 1983. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF LANDSCAPE ARCHITECTS 

In the matter of the proposed 
amendments of ARM 8.24.405 con
cerning examinations, 8.24.409 
concerning the fee schedule 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF AR~: 8.24.405 EXAMINATIONS 
and 8.24.409 FEE SCHEDULE 

NO PUBLIC BEARING CONTEMPLATED 

1. On December 25, 1983, The Board of Landscape 
Architects proposes to amend rules ARM 8.24.405 concerning 
examinations and 8.24.409 concerning the fee schedule. 

2. The proposed amendment of 8.24.405 will amend 
subsections (3) and (6) and will read as f~llows: (new 
matter underlined, deleted matter interlined) 

8.24.405 EXAMINATIONS (1) 
~A eaftd~aa~e {a~i~ft~ ~e ~ase afty ~a~~ e€ ~Re 

eKaMifta~~eft May ~eke ~Ra~ ~a~~ a~a~R a~ a e~aseq~eR~ 

eKaM!Ra~~eR pe~~ed~ Beginning with the_ June 1984 licensi~g 
examinati~_~irst t_!~andidate_~ailing_t_(l, pas"'-~ 
~__!1-~~ o(_the e~amination may~~t th~E!__l__U~iled twice 
at_!wo~~~ti ve examinations. Fai lure _ _!Q____pi~_~he_~~'@_1::ed 
~rt(s) after the two attelli,ets ~ill resul_1:__i__l1____the C<g!di~ate 
not bein~owed t9~~the failed part(s) for a period of 
three years. 

(4) ... 
(6) The written examination shall eee~~y Re ieee ~Raft 3 

daye aRd eRe±± cover the subjects of history and theory of 
landscape architecture relative to landscape architectural 
design, landscape construction materials and methods, grading 
and supervisory practice, and a practical knowledge of botany, 
horticulture, and similar subjects relating to the practice of 
landscape architecture. Total exami>tation length will be 
determined by CLARE. 
AUTH: 37-66-202, MCA; IMP: 37-66-305, MCA 

3. The board is proposing the amendment of subsection 
(3) as the exam is rewritten every three to fou~ years and 
therefore, an individual would not be able to lock in on 
particular questions and finally pass the exam by just simply 
retaking it year after year. Montana is also one of the few 
states that allows an individual to continuously take the exam 
over and over without any limit. Having to wait three years 
should give a person time to be able to properly prepare ·to 
take the exam at a later date. Because major portions of the 
examination are identical for years, applicants who take the 
exam repeatedly gain an unfair advantage over other 
applicants_ 

MAR. NOTICE NO. 8-24-9 
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The propo:sed amendment of subsection (6) is because 
section 37-66-305 (3), MCA, states that the examination given 
must be the uniform national examination prepared by the 
Council of Landscape Architectural Registration Boards. The 
length of the examination is determined by CLARE (as stated in 
8.24.405 (6), MCA, last sentence). The board is under 
contractural agreement to use the examination from CLARE and 
therefore, the board has no authority to determine the length 
of the examination. In view of this the board is amending the 
rule to delete the 3 day limit. 

4. The proposed amendment of ARM 8.24.409 will read as 
follows: (new matter underlined, deleted matter interlined) 

8.24.409 FEE SCHEDULE (1) 
(3) Landscape Architects Fee Schedule: 
Application (not included in examination fees) $ 75.00 
Certificate (license) 
Examination (full) 
Examination - Section A 

Section B 
Section C 
Section D 

UNE Re-evaluation per sheet 
for performance problems 
License renewal 
Duplicate certificate 
Stamps - Seals 

AUTH: 37-1-134, 37-66-202, MCA; IMP: 

'l:9Eh 99 
Ola~9a 
019~99 

65~99 
65~ 99 

35.00 
250.00 
45.00 
45.00 
80.00 
so-:oo 

25~99 35.00 
-90.oo 

35.00 
25.00 

37-1-134, 37-66-305, MCA 

5. The board is proposing the amendment to set fees 
commensurate with costs of operating the board programs. 
CLARE has increased the cost of the examinations to the board. 
The proposed fees are those the board has determined necessary 
to cover the increased examination costs as well as the 
administrative costs connected with the examinations. 

6. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Landscape Architects, 1424 9th Avenue, Helena, 
Montana, 59620-0407, no later than December 23, 1983. 

7. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Landscape Architects, 1424 9th 
Avenue, Helena, Montana, 59620-0407, no later than December 
23, 1983. 

8. If the board receives requests for a public hearing 
on the proposed amendments from either 10~~ or 25, wh~chever is 

~~R Notice No. 8-24-9 22-11/:?5/83 
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less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 

BOARD OF LANDSCAPE ARCHITECTS 
ESTHER HAMEL, CHAIRMAN 

Certified to the Secretary of State, November 14, 1983. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

In the matter of the proposed 
amendment of ARM 8.77.102 con
cerning fees for testing and 
certification. 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 8.77.102 FEES FOR TEST
ING AND CERTIFICATION 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons: 
1. On December 25, 1983, the Department of Commerce 

proposes to amend rule ARM 8.77.102 concerning fees for 
testing and certification. 

2. The amendment will read as follows: (new matter 
underlined, deleted matter interlined) 

8.77.102 FEES FOR TESTING AND CERTIFICATION 
(1) Special inspection fees: 
(a) units over 5,000 pounds of testing weights 

$9-,39 $0.60 a mile; 

(b) all other units $9.,!5 $0.30 a mile; 
(c) additional time for testing by inspection $!9.,99 

$20.00 an hour. 
~~~(2) Where fees are not paid within thirty (30) days 
after inspection, the equipment will be sealed and removed 
from service by the sealer of weights and measures, or his 
deputies, until such fees have been paid. 
AUTH: Sec. 30-12-202, MCA; IMP: 30-12-203, MCA 

3. The fees are being increased in an effort to comply 
with the recommendation of the Governor's Council on 
Management that fees more closely reflect the cost of 
providing services. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Gary Delano, Bureau Chief, Weights and Measures Bureau, 
Department of Commerce, 1424 9th Avenue, Helena, Montana, 
59620-0407, no later than December 23, 1983. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
or~lly or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to Gary Delano, Bureau Chief, Weights and 
Measures Bureau, Department of Commerce, 1424 9th Avenue, 
Helena, Montana, 59620-0407, no later than December 23, 1983. 

6. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
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the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrat1ve Register. 

DEPARTMENT OF COMMERCE 

BY'~ r~ FF T'l'&NEY 

Certified to the Secretary of State, November 14, 1983. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF MILK CONTROL 

ln the matter of the amendment 
of Rule 8. 86.301 (6) (a), (i) 
(vi), (8) (a), (b), (c), (d) 
and (e) as they relate to the 
Class I and Class III price 
formulas and proposed adoption 
of a new rule establishing a 
statewide pool. 

TO: ALL INTERESTED PERSONS 

NOTICE OF VACATED AMEND
MENT OF MULES 8.86.301 (6) 
(a), (i) (vi), (8) (a), (b), 
(c), (d), AND (e): PRICING 
RULES AND PROPOSED ADOPTION 
OF A NEW RULE: POOLING RULE 

DOCKET #67-83 

1. The notice of hearing on the above stated rule which 
was published on October 27, 1983 at pages 1498 through 1499, 
1983 Montana Administrative Register, issue number 20, is 
hereby amended cancelling the hearing scheduled for December 
2, 1983 at 9:00 a.m. in the Scott Hart Auditorium at 303 
Roberts in Helena, Montana, 

2. The hearing has been cancelled to allow all affected 
producers an opportunity to hold meetings and learn more about 
how the pooling will affect each individual licensee. Any 
action will be published in the Montana Administrative Regi
ster at a later date. 

3. Interested persons may contact the Milk Control 
Bureau, 1424 Ninth Avenue, Helena, Montana 59620-0422 for 
additional information. 

BOARD OF MILK CONTROL 
CURTIS C. COOK, CHAIRMAN 

WILLIAM E. ROSS, Chief 
MILK CONTROL BUREAU 

Certified to the Secretary of State November 14, 1983. 

MAR Notice No. 8-86-14 22-11/25/S'l 



-1701-

BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the ) NOTICE OF PROPOSED 
amendment of rule 16.10.305 ) AMENDMENT OF RULE 
relating to sale of milk ) 
and milk products in ) 
food processing establishments) (Milk, Milk Products) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On January 3, 1984, the department proposes to amend 
rule 16.10.305 relating to sale of milk and milk products in 
food processing establishments. 

2. The rule as proposed to be amended provides as 
follows: 

16.10.305 MILK AND MILK PRODUCTS (1) All milk and milk 
products, ~nclud~ng flu~d m~lk, other fluid dairy products and 
manufactured milk products, shall meet the standards of 
quality established for such products by the Department of 
Livestock. Only Grade A pasteurized fluid milk and fluid milk 
products afiall ~ be used or offered for sale. Dry milk and 
milk products may be reconstituted ~nthe establishment if 
used for cooking purposes only. 

3. The Department is proposing this amendment in order 
to clarify the Department's long-standing interpretation of 
this rule. The rule applies to food processing establishments, 
which includes perishible food dealers. The rule prevents the 
sale of raw milk or other non-Grade A, non-pasteurized milk 
products in a food store. The rule does not apply to sale of 
milk at a dairy. 

The Department considers this rule necessary for the pro
tection of public health, because of the danger of disease 
spread by unpasteurized milk from infected cows. Even cows 
that are inspected regularly can develop infections which may 
go undetected. Prevention of the sale of raw milk in grocery 
stores will protect the consumer who might not otherwise be 
aware of the danger. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment in writing to 
Cal Campbell, Food and Consumer Safety Bureau, Department of 
Health and Environmental Sciences, Cogswell Building, capitol 
Station, Helena, Montana, 59620, no later than December 28, 
1983. \ 

5. If a person who is directly affected by the proposed 
action wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Cal Campbell at the above address no later 
than December 28, 1983. 

22-11/25/83 MAR Notice No. lfi-2-264 
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6. lf the agency receives requests for a public hearing 
on the proposed action from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action, from the Administrative Code Committee of the legis
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be at least 25 
persons based on the number of dairies, perisr~ble food 
dealers and food processing establishments in Montana. 

7. The authority of the department to make the proposed 
amendment is based on section 50-50-103, MCA, and implements 
section 50-50-103, MCA. 

Certified to the Secretary of State __ ~N~o~v~e~mb~e~r~l~4~,~1~9~8~3~ 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.44.104, 16.44.106, 
16.44.108, 16.44.109, 16.44.202, 
16.44.811, 16.44.817, and 
16.44.819 governing the per
mitting of facilities for the 
treatment, storage and disposal 
of hazardous waste 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

OF RULES 

(Hazardous Waste 
Management) 

1. On December 19, 1983, at 10:00 a.m., a public hearing 
will be held in Room C209 of the Cogswell Building, Helena, 
Montana, to consider the amendment of rules 16.44.104, 
16.44.106, 16.44.108, 16.44.109, 16.44.202, 16.44.8ll, 
16.44.817 and 16.44.819 pertaining to the permitting of 
hazardous waste management facilities. 

2. The proposed amendments would replace parts of the 
present rules 16.44.104, 16.44.106, 16.44.108, 16.44.109, 
16.44.202, 16.44.811, 16.44.817 and 16.44.819 found in the 
Administrative Rules of Montana. The proposed amendments 
would effect only minor changes in the state's regulatory 
program of hazardous wastes. 

3. The rules as proposed to be amended provide as fol
lows (matter to be stricken is interlined, new material is 
underlined): 

16.44.104 PERMITTING REQUIREMENTS: EXISTING AND NEW HWM 
FACILITIES (1) - (7) Same as existing rule. 
~ The reguirements of this chapter shall p~ coordin

~ted ~ ~ not alter ~ apphcable requirements !£!: 
~ fac1lit1es set forth !ll Tltle 75, chapter 20, MCA (ma)or 
facil1ty sit1nq). 
AUTHORITY: Sec. 75-10-404, 75-10-405, MCA 
IMPLEMENTING: Sec. 75-10-405(4), 75-10-406, MCA 

16.44.106 APPLICATION FOR PERMIT 
(1) - (4) Same as ex1st1ng rule. 
111 fi ~ owner 2£ operator of ~ hazardous ~ manage

ment facill ty has filed Part A of ~ perm1 t applicatlon and has 
not ru filed Part B, ~ owner£!. operator: 

~l ~ fl1e w1th the department an amended ~ 
application pnor ~ the effechve date 21, ~ rev1s1on Zf 
sub-chapter 3 of th1s chapter llsting ~ 1dentifY1ng ~ 
tiona! hazardous wastes, 1f the facil1ty 1s treat1ng, stor1ng, 
or d1sposing of ~ of-those newly ITs ted or 1dent1fled 
wastes; 

. ill shall file with the department an amended Part A 
appl1cation ~! necessary to co,mply w1 th the provisions of 
ARM 16.44.610 for changes during 1nterim status; 
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i£1 . The ~ or. operator of ~ facility ~ fails to 
comply w~ th the updat~ng regu~rements of subsect~ons illill 
and ill above does ~ rece~ve ~nterim ~ as to the wastes 
not covered £y duly f~led Part A appl~cat~ons. 

fSt ill Applicants shall keep records of all data used 
to complete permit applications and any supplemental informa
tion submitted under this rule and under ARM 16.44.119 and 
16.44.120 for a period of at least 3 years from the date the 
application is signed. 
AUTHORITY: Sec. 75-10-404, 75-10-405(4) MCA 
IMPLEMENTING: Sec. 75-10-405(4), 75-10-406 MCA 

16.44.108 SIGNATORIES TO PERMIT APPLICATIONS 
permit appl~cat1ons shall be s1gned as follows: 

(1) All 

(a) For a corporation: by a fU!!:fte:i:pa;i, exeeli~!:ve 
responsible corporate officer~ e! a~ ~eas~ ~ae ~eve;!, ei v;i:ee
p~esiaeft~~ ~ the purpose of this subsection, ~ responsible 
corporate off1cer means: 

ill ~ pres1dent,""Secretary, treasurer, £!: vice-!residen!, 
of the corporation in charge of ~ pr1nc1pal businessunction, 
or ~ other person who performs s1m1lar ~ or dec1s1on
making functions for the corporation, £EL 

illl the. manager of ~ £!: ~ manufacturing, produc
ton 91: operat1ng fac1l1t1es employ1ng ~ than 250 )?ersons 
~ h,aving. gross annual sales £!: exlend1tures exceed1ng $25 
m1lhon ill second-quarter 1980 do lars), if authon ty to 
~1gn documents has been assigned or delegated to the manager 
1n accordance w1th corporate procedures, 

(b) For a partnership or sole proprietorship: by a 
general partner or the proprietor, respectively; or 

(c) For a municipality, state, federal, or other public 
agency: by either a principal executive officer or ranking 
elected official. For purposes of this subsection, ~ 
princi~al executive offiCer £f ~federal agency includes: 
~ the ch1ef execut1ve off1cer of the agency, or 
illl T seniOr execuhve ofhcer hav1ng responsibility 

for the overall operat1ons ~ ~ pr1ncipal geographic un1t of 
the agency ~ regional adm1nistrators of EPA). 

(2) and (3) Same as ex1st1ng rule. 
(4) Any person signing a document under subsections (1) 

or (2) of this rule shall make the following certification: 
uo, ee~~;i:!y liftaeF peRa;!.~y ei ~aw £fl.a£ f fl.ave pe!'seRa~;i,y 

exaM:i:Rea afta all\ !all\'i:Ha~ w;i:~fl. Ute 'i:Rfe~ll\a~'i:eR s~teM:i:££ea :i:R 
£a'i:e aee~tll\eR£ aRe a~;!, a££aeftll\eft£e afta £ka£1 eases eft 11\Y 
tR~~t'i:~y e! £keee :i:Ra'i:vtalia~s tll\ll\ea:i:a£e~y FeepeRe'i:e~e ieF 
ee£a:i:fttft! ~ :i:Rf8!'11\a£'i:eftT f Be~teve £fia£ £fie tftf8!'11\a£t8ft tS 
£!'lie/ aeeliFa£e1 aRe ee111p~e£e.,. f all\ awa=e £fl.a£ £kel!"e al!"e 
s:i:~R'i:f:i:eaH£ peRa±£:i:ee feF sl.tb!ll-:k--&-&~- !a~ee iRfel!"ll\aHeHT 
:i:He~lia:i:ft! £fie pess:i:eH'i:£y ef i:i:fle aHa 'i:Mpl!":i:Seftll\eft£.,.11 

~ certify under penalty of law that this document and 
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~ attachments ~ prepared under !!!1: direction or super
vl.sion J.n accordance with ~ system deslgned to assure that 
9¥allfl.ed.personnel properly ~ather and evaluate the lnforma
tlon submJ.tted. Based £!! !!!1: l.nqulry of ~ person 2!: persons 
who manage. the sysrem, 2!: ~hose persons d1r7ctly re~ponsible 
for gatherlng the lnformatl.on, the 1nformat1on subm1tted ~ 
to the best of !!!1: knowledge and bel1ef, true, accurate, and 
complete. I am aware that there are signif1cant penalties for 
submJ.ttin9 -falseinformation:--iiicluding the possibJ.hty 01 
fine and 1mpili0iiment for know1ng violations." 
AUTHORITY: Sec. 75-10-404, 75-10-405(4) MCA 
IMPLEMENTING: Sec. 75-10-405(4), 75-10-406 MCA 

16.44.109 CONDITIONS OF PERMITS The following condi
tions apply to all HWM perm1ts, and shall be incorporated into 
the permits either expressly or by reference. If incorporated 
by reference a specific citation to these rules must be given 
in the permit. 

(1) - (3) same as existing rule. 
( 4) ~ke Jlen~!i:~•ee l!ftaH ~ake aH l!eaeeH.IlB;!:e e•eJie •e 

l!l!i:H.!i:M!i:se a!! eel!l!ee~ afty eevel!ee !i:MJiae• aft •ke eftV!i:!!ef!.llleft• 
l!ee~l~!i:ft§ fl!elll fteH.eelllJI;!:!i:aftee w!i:tk tl\e Jll!l!lll!i:•.,. In the event 
of noncompliance with ~ permit, the permittee~ take 
ail reasonable steps to ml.nl.mize releases to the envl.ronment, 
and shall c,ar,ry out such measures as are---reasonable to 
prevent sJ.gnl.flcantadverse l.mpacts on-human health 2!: the 
environment. 

(5) - (23) Same as existing rule. 
AUTHORITY: Sec. 75-10-404, 75-10-405(4) MCA 
IMPLEMENTING: sec. 75-10-405(4), 75-10-406 MCA 

16.44. 202 DEFINITIONS In this 
shall have the meanings or terms 

below: 
(1) - (14) Same as existing rule. 

chapter, the following 
interpretations shown 

( 15) "Designated facility" means a hazardous waste 
treatment, storage, or disposal facility which has received 
an EPA permit or interim ~~ a permit from the department 
pursuant to sub=chapters 1 or 6 of this chapter, or a permit 
from another state authorized by EPA that has been designated 
on the manifest by the generator as required by ARM 16.44.405. 

(16).- (103) Same as existing rule. 
AUTHORITY: Sec. 75-10-404, 75-10-405 MCA 
IMPLEMENTING: Sec. 75-10-403, 75-10-405, 75-10-406 MCA 

16.44.811 FINANCIAL TEST AND CORPORATE GUARANTEE FOR 
CLOSURE AND/OR POST CLOSURE ( 1) An owner or operator may 
satisfy the requl.rements of this sub-chapter by demonstrating 
to the regional administrator of the u.s. EPA Region VIII that 
he 2!: she meets the p!!ev!i:e!i:eH. &i feee!!al ;!:aw fel! •fie financial 
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test and corporate guarantee for closure and/or post closure 
set f2n!! at 40 CFR 264.143 (f) and !Q_ CFR 264 .145 (f). A copy 
of the documents submitted to the reg1onal admin1strator shall 
be provided to the department within 30 days after ~ke 
effee~~ve- aa~e ef ~keee ~~~es submittal to the regional 
administrator. - --

ill The department hereby adopts and inco~orates herein 
Q.y reference 40 CFR 264.143(f) and~ £IE 264.14!fl which ~ 
federal agency ~ settin~ forth m1n1mum financ1al worth and 
bond rat1ng critena ~ ~ $i!!m and operators oi""liaiard
~ waste management fac1l1t1es ~ demonstrate adequate 
1nternal resources for assur1ng closure and post closure ~ 
~ ~ of 40 CFR 264.143(f) and/or 40 CFR 264.145(f) ~ be 
obta1ned from the Sol1d waste Management Bureau, Department of 
Health and Env1r0nmental~nces, cogswell Bu1lding, CapitOl 
Station, Helena, Montana, ~ 
AUTHORITY: Sec. 75-10-404, 75-10-405(3) and (4) MCA 
IMPLEMENTING: Sec. 75-10-405(3) and (4) MCA 

16.44.817 FINANCIAL TEST FOR LIABILITY COVERAGE (1) An 
owner or operator may sat1sfy the requ1rements of ARM 
16.44.818 or 16.44.819 by demonstrating to the U.S. EPA 
Regional Administrator of Region VI I I that he or she meets 
tae ~rev~s~eB ef feae~a~ ~aw fer the financial 1best for 
liability coverage set !:2!j;h at !Q. CFR 264.147(f). A copy of 
the documents submitted to the Reg1onal Adm1nistrator shall be 
provided to the s~a~e ef MeR taRa department within 30 days 
after ~e effee~~ve aa~e ef ~aeee r~~ee after submittal to the 
regional administrator. --- - --

ill The department ~ adopts and incorporates herein 
Q.y reference 40. ~ 26~.1i!\f1 wh1ch is a federal.agenc¥ ~ 
sett1ng forth m1n1mum f1nanc1al worth and bond rat1ng cr1ter1a 
~ ~ ~ and operators of hazardous waste management 
fac1l1 t1es ~ demonstrate adeguate 1nternal resources for 
l1ab1l1ty coverage. ~ £2PY of 40 CFR 264.147(f) ~ be 
obta1ned from the ~ Waste Management Bureau, Department 
of Health and Env1ronme~ sciences, Cogswell Bu1ld1ng, 
capit:OI'Statloii', Helena, Montana, 59620. 
AUTHORITY: Sec. 75-10-404, 75-10-405(3) and (6) MCA 
IMPLEMENTING: Sec. 75-10-405(3) and (6) MCA 

16.44.819 REQUIREMENTS FOR LIABILITY COVERAGE: NONSUDDEN 
ACCIDENTAL OCCURRENCES (1) - (4) Same as ex1sting rule. 

(5) For ex1st1ng facilities, ~~e required liability 
coverage for nonsudden accidental occurrences must be demon
strated by the dates listed below. The total sales or reve
nues of the owner or operator in all lines of business, in the 
fiscal year preceeding the effective date of these rules, will 
determine which of the dates applies. If the owner or opera
tor of a facility are two different parties, or if there is 
more than one owner or operator, the sales or revenues of the 
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owner or operator with the largest sales or revenues will 
determine the date by which the coverage must be demonstrated. 
The dates are as follows: 

(a) For an owner or operator with sales or revenues 
totaling $10 million or more, 6 JReR>Efte af~e11 ~ll.e effeehve 
aate ef >Efteee !!1H±ee~ Qy March 15, 1984; 

(b) For an owner or operator with sales or revenues 
greater than $5 million but less than $10 million, 19 JReR~Il.e 
afteF t;Ae effeet!:ve aat.e ef tll.eee FHlee~ £y September 15, 
1984; 
---(c) All other owners or operators, 3Q 111efl.~ll.e af~eF ~ll.e 
effee~;i,ve aat.e ef ~ll.eee !!1H±ee~ £r January 15, 1985. 
AUTHORITY: Sec. 75-10-404, 75-10-405(3) and (6) MCA 
IMPLEMENTING: Sec. 75-10-405(3) and (6) MCA 

4. The Department is proposing these amendments to the 
rules as part of its ongoing effort to obtain final authoriza
tion from the u.S. EPA to administer and enforce the federal 
hazardous waste management program in Montana pursuant to 
Subtitle C of the Resource Conservation and Recovery Act, as 
amended ( 42 usc 6901 et ~) The amendments will conform 
existing department rules to analagous federal provisions and 
are proposed in response to recent EPA comments and revisions 
in federal regulations. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing at the hearing. 
Written data, views or arguments may also be submitted to 
Robert L. Solomon, Cogswell Building, Capitol Complex, Helena, 
Montana, no later than December 23, 1983. 

6. Robert L. Solomon, Cogswell Building, capitol Complex, 
Helena, MT, has been de signa ted to preside over and conduct the 
hearing. 

7. The authority of the Department to make the proposed 
amendments is based on section 75-10-405, MCA, and the rules 
implement section 75-10-406, MCA. 

Certified to the Secretary of state November 14, 1983 
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BEFORE THE BOARD OF PERSONNEL APPEALS 
OF THE STATE OF MONTANA 

In the matter of the revision 
of rules pertaining to: 
(l) Disqualification of a ) 
hearing examiner; (2) Number of) 
votes by the Board necessary ) 
to make a decision; (3) an ) 
internal reference in a rule; ) 
(4) who is responsible for ) 
service of a counter petition ) 
in a Decertification ) 
Proceeding; (5) the window ) 
period for filing a decertif ) 
ication Proceeding; (6) deter- ) 
mination of a bargaining unit ) 
prior to an election; (7) dis- ) 
missal of an unfair labor prac-) 
tice after investigation and ) 
when briefs are to be filed ) 
before the Board; (8) requests ) 
for mediation. ) 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
ADOPTION AND AMENDMENT 

OF RULES PERTAINING 
TO PROCEDURES BEFORE 

THE BOARD OF 
PERSONNEL APPEALS 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 26, 1983, the Board of Personnel Appeals 
proposes to (1) adopt a rule (RULE I) for disqualification of a 
hearing examiner in an unfair labor practice proceeding, (2) 
amend ARM 24.26.101 to make clear the number of votes by board 
members necessary for the board to make a decision, (3) amend 
24.26.530 to clarify and correct a reference to another rule, 
(4) amend ARM 24.26.614 to provide that the employer instead of 
the board shall serve a document on the other parties in a unit 
determination proceeding, (5) amend ARM 24.26.643 to provide a 
new, earlier time period for the filing of decertification 
petitions by employees of units of the Montana University 
System or of a community college, (6) amend ARM 24.26.647 to 
clarify that an existing bargaining unit must be determined 
prior to an election being held, (7) amend ARM 24.26.680 and 
adopt a new rule (RULE II) to provide for the dismissal of 
unfair labor practice charges prior to a formal hearing upon a 
finding of no probable merit, and to provide a time limit for 
submission of briefs to Board members, (8)amend 24.26.695 ~o 
clarify that a request for mediation is proper whenever a labor 
dispute exists not just when an impasse is reached. 

2. The proposed rules to be adopted provide as follows: 
RULE I DISQUALIFICATION OF HEARING EXAMINER (1) A party 

desiring to disqualify a hearing examiner on an unfair labor 
practice case must, within 5 days from receipt of information 
notifying that party of the appointment of the hearing examiner, 
file with the board a written request to disqualify the 
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appointed hearing examiner. 
(2) If several parties to an unfair labor practice pro

ceeding disqualify the first appointed hearing examiner, then 
all parties, other than the party who first exercises the right, 
shall still retain their right to disqualify one succeeding, 
appointed hearing examiner, subject to the conditions of sub
section (1), of this rule. Upon the filing of a timely, writ
ten request to disqualify a hearing examiner, the hearing 
examiner shall take no further action in that case. 

(3) If several unfair labor practices are being heard 
together in one proceeding, each party still has only one per
emptory challenge to a hearing examiner for each proceeding. 

AUTH: 39-31-104, MCA IMP: 39-31-405 (5), MCA 

RULE II DISMISSAL OF COMPLAINT (1) The board shall 
serve the compla1nt upon the party charged with the unfair 
labor practice. 

(2) The party so charged shall file a response with the 
board to the complaint within ten days after receipt of the 
charges. A response is a letter setting forth in detail 
facts relevant to the complaint which the Respondent wishes 
to bring to the Board's attention including a specific reply 
to each factual allegation made in the complaint. 

(3) After receipt of the response, the board shall ap
point an investigator to investigate the alleged unfair labor 
practice. 

(4) If after the investigation, the agent designated by 
the board determines that the charge is without probable merit 
the board shall issue and cause to be served upon the comp
laining party and the person being charged notice of its inten
tion to dismiss the complaint. The dismissal becomes a final 
order of the board unless either party requests a review of the 
decision to dismiss the complaint. The request for a review 
must be made in writing within ten days of receipt of the 
notice of intention to dismiss decision. This request for 
review must clearly set forth the specific factual and/or 
legal reasons indicating how the investigator's finding of 
no probable merit is in error. 

(5) If after the investigation or after the appeal pro
vided for in subsection (2) of 39-31-405, MCA, the investigator 
or the board determines that there is probable merit for the 
charge, the board shall issue and cause to be served upon the 
complaining party and the party charged a notice of finding 
of probable merit. 

(6) If a finding of probable merit is made, the person or 
entity against whom the charge is filed shall file an answer 
to the complaint. A finding of probable merit is appealable 
only after the decision of the hearing examiner has been issued. 

AUTH: 39-31-104, MCA IMP: 39-31-405, (1), (2), (3), MCA 
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The rules proposed to be amended provide as follows: 

24.26.102 BOARD MEETINGS, QUORUM (1) remains the same. 
(2) A majority of the membersh~p, provided that the 

chairperson is present, constitutes a quorum to do bus~ness. 
A-eea~ee~ea-eaee-May-se-kea~a-ea~y-sy-~e-ea~~e-sea~aT-e~-sy 
~k~ee-MeM8e~e-ef-~e-seardT-wi~-a~-~eae~-eae-MeM8er-~e 
ae~~re~-~eei~ieaT-eae-MeMher-~epresea~ia~-Maaa~eMea~T-aaa-eae 
MeMher-represea~ia~-emp~eyeee-er-eMpieyee-e~~aaiea~ieae~-

In all proceedings before the board, a favorable vote of 
at. least a maJority of a auorum is sufficient to adopt any 
resolut~on, mot~on, or other dec~s~on. 

(3) remains the same. 

AUTH: 39-31-104, MCA IMP: 2-15-1705, MCA 

24.26.530 FREEDOM FROM INTERFERENCE, RESTRAINT, COERCION, 
OR RETALIATION (1) (2) (3) rema~n the same. 

(4) After ten days have elapsed from the date of service 
of the complaint, the board shall commence with step four s d 
of the formal appeals procedure. -

AUTH: 2-18-1011, MCA IMP: 2-18-1011, MCA 

24.26.614 EMPLOYER COUNTER PETITION (1) (2) (3) remain 
the same. 

(4) The seare employer shall serve a copy of the counter 
petition upon the pet~tioner. 

AUTH: 39-31-104, MCA 

24.26.643 PETITION FOR DECERTIFICATION (1) (2) remain 
the same. 

(3) A petition seeking decertification of a bargaining 
unit comprised of eekee~ employees of school districts, units 
of the Montana University system, or of a community colle~e may 
only be filed dur!ng January of the year the exist~ng col ective 
bargaining agreement is scheduled to terminate, or after the 
termination of the existing collective bargaining agreement. 

(4) through (8) remain the same. 

AUTH: 39-31-104, MCA IMP: 39-31-207, MCA 

24.26.647 PROCEDURE FOLLOWING FILING OF PETITION FOR 
DECERTIFICATION (1) remains the same. 

(2} An election will be held only after the existing unit 
has been determ~ned, and an election ~s found to be warranted. 

AUTH: 39-31-104, MCA IMP: 39-31-207, MCA 
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24.26.680 COMPLAINT (1) (2) (3) remain the same. 
f41--~£-~8e-5ea~a-ae~e~~aes-eea~-tHe-faees-alle~ea-~R 

Eke-eem~la~RE-ae-aee-eeast~tHte-aB-HB£a~~-lase~-~~aee~ee-HRae~ 
seee~ea-39-3l-49l-aRa-39-3l-492r-MSAr-~t-sea±l-a~sm~ss-tRe 
eea~~e. 

AUTH: 39-31-104, MCA IMP: 39-31-406, MCA 

24.26.681 ANSWER (1) The party named in the complaint 
shall f1le a formal, written verified answer within ten days 
after service-or-tEe eem~la~BE notice of finding of probable 
merit. 
-~-(2) (3) (4) remain the same. 

AUTH: 39-31-104, MCA IMP: 39-31-406, MCA 

24.26.684 EXCEPTIONS (1) remains the same. 
(2) If br1efs 1n support of a party's exceptions are 

desired to be subm1tted, those briefs must be flled w1th the 
board, or sent d1rectly to the board members, at least ten days 
before the board hearing or the briefs w1ll not be accepted 
or cons1dered. 

AUTH: 39-31-104, MCA IMP: 39-31-406, MCA 

24.26.695 PETITION (1) In the event of aa-~mpasseT 
a labor d1spute, a pet1tion, in writing, requesting assistance 
of the board, may be filed with the board by an employee or 
group of employees, a labor organization, or public employer. 
The original of the petition shall be signed by the petitioner 
or his authorized representative, and the original and five 
copies thereof shall be filed with the board. The petitioner 
shall serve a copy of the petition simultaneously upon any 
party named in the petition. The petition shall contain: 

(I)Ta} through (g) (2) remain the same. 

AUTH: 39-31-104, MCA IMP: 39-31-30 and 39-31-308, MCA 

3. The purpose of proposed RULE I is to make clear the 
procedures to be used by the BPA in implementing 39-31-405 (5), 
MCA (1983). 

The purpose of the proposed amendment to ARM 24.26.101 is 
to conform the Board's rules to 2-15-1705, MCA (1983). 

The purpose of the proposed amendment to ARM 24.26.530 
is to clarify and correct a reference to another rule which 
was amended in 1981. 

The purpose of the proposed amendment to ARM 24.26.614 is 
to have the employer who is filing a counter petition serve the 
counter petition on the other parties involved. This is con
sistent with Rule 5, M.R. Civ. P. 
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The purpose of the proposed amendment to ARM 24.26.643 is 
to have a uniform time period (window period) for the filing of 
decertification petitions in educational settings. This is 
necessary to avoid problems with elections that are caused when 
bargaining unit members are absent during the summer months. 

The purpose of the proposed amendment to ARM 24.26.647 is 
necessary to clarify the fact that an existing bargaining unit 
must be determined prior to an election being held. The cur
rent rule implies that an election is held in all cases. That 
is not so. The eligible voters and conformance to ARM 24.26.643 
must first be established. 

The purpose of the proposed amendment to ARM 24.26.680 and 
the adoption of RULE II is to make clear Board procedure in 
implementing 39-31-405 (1), (2) and (3), MCA (1983). 

The purpose of the proposed amendment to ARM 24.26.695 is 
to omit a reference to impasse. The current rule implies that 
impasse must exist prior to a mediation request. That is not 
so. Impasse, as the term is defined in labor law, is a conclu
sion of law and need not be reached prior to a mediation re
quest according to 39-31-307, MCA. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed rule in writing to Jim Gardner, 
Board of Personnel Appeals, capitol Station, Helena, Montana 
59620, no later than December 23, 1983. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Jim Gardner, Board of Personnel 
Appeals, Capitol Station, Helena, Montana 59620, no later than 
December 23, 1983. 

6. If the agency receives requests for a public hearing 
on the proposed repeal and adoption from either 10% or 25, 
whichever is less, of the persons who are directly affected by 
the proposed adoption, from the Administrative Code Committee 
of the Legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Register. 
Ten percent of those persons directly affected has been deter
mined to be at least 25 persons. 

Certified to the Secretary of State November 14, 1983. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of an amendment to a federal 
agency rule pertaining to the 
food stamp program, Rule 
46.11.101 

TO: All Interested Persons 

NOTICE OF ADOPTION OF AN 
AMENDMENT TO A FEDERAL 
AGENCY RULE INCORPORATED BY 
REFERENCE IN RULE 46,11.101, 
FOOD STAMP PROGRAM. NO 
PUBLIC HEARING CONTEMPLATED 

1. The Department of Social and Rehabilitation Services 
hereby gives notice to the adoption and incorporation by 
reference of later amendments to 7 CFR 272, 273, and 274 pub
lished in 48 Fed. Reg. 45442, Wednesday, October 5, 1983, 7 
CFR 272, 273, and 274 are presently incorporated by reference 
in Rule 46.11.101, Food Stamp Program, These amendments pro
vide a general notice to the public concerning adjustments to 
the Thrifty Food Plan, the amount of the standard deduction, 
and the maximum amounts for the excess shelter and dependent 
care deductions available to certain households. A copy of 
this general notice published in 48 Fed. Reg. 45442, Wednes
day, October 5, 1983, may be obtained from the Department of 
Social and Rehabilitation Services, Economic Assistance Divi
sion, Box 4210, 111 Sanders, Helena, Montana 59604. 

2. The effective date for the adoption of the later 
amendment is November 25, 1983. This amendment will be 
implemented retroactive to October 1, 1983. This exception 
from the standard effective date of 30 days following publica
tion is taken in order to comply with federal law requiring 
that the new Thrifty Food Plan and standards shall be effec
tive for all eligible cases as of October 1, 1983. 

3. If the department receives requests for a public 
hearing under 2-4-315, MCA, on the proposed· amendments from 
either 10% or 25, whichever is less, of the persons who are 
directly affected by the proposed amendments; from the Admin
istrative Code Committee of the legislature; from a govern
mental subdivision or agency; or from an association having 
not less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 5,393 persons based on 53,924 food stamp recipients. 
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4. The authority of the department to amend the rule is 
based on Section 53-2-201, MCA and the rule implements 
53-2-306, MCA. 

Certified to the Secretary of State November 14 , 1983. 
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BEFORE THE OFFICE OF THE WORKERS' COMPENSATION JUDGE 
OF THE STATE OF MONTANA 

}NOTICE OF REPEAL AND 
}NOTICE OF ADOPTION 

In the matter of the 
repeal of rules 2.52.201 
through 2.52.231 and the 
matter of adoption of 
procedural rules. 

}OF RULES PERTAINING TO 
}PROCEDURES OF THE OFFICE OF 
}THE WORKERS' COMPENSATION JUDGE 

To: All interested persons: 

1. On October 13, 1983, the Office of the Workers' 
Compensation Judge published Notice Of Repeal and Notice Of 
Adoption Of Rules Pertaining To Procedures Of The Office Of 
The Workers' Compensation Judge at pages 1394 through 1409 
inclusive, Montana Administrative Register, Issue No. 19 of 
1983. 

2. The Office of The Workers' Compensation Judge has 
adopted the rules as proposed with the following changes: 

Rule I (2.52.301); Rule II (2.52.302}; Rule IV (2.52.304); 
Rule V (2.52.308); Rule VI (2.52.309}; Rule VII (2.52.310); 
Rule VIII (2.52.311); Rule IX (2.52.312); Rule X (2.52.316); 
Rule XI (2.52.317); Rule XII (2.52.318); F.Jle XIII (2.52.322}; 
Rule XIV (2.52.323); Rule XV (2.52.324); Rule XVI (2.52.325); 
Rule XVII (2.52.326); Rule XVIII (2.52.330); Rule XIX 
(2.52.331): Rule XX (2.52.332); Rule XXI (2.52.333); Rule 
XXIII (2.52.335}; Rule XXIV (2.52.336); Rule XXV (2.52.340}; 
Rule XXVI (2.52.344); Rule XXVII (2.52.348}; Rule XXVIII 
(2.52.349}; Rule XXIX (2.52.350); Rule XXX (2.52.351); and 
Rule XXXI (2.52.360); have been adopted as proposed. 

Rule III (2.52.303} Service and Rule XXII (2.52.334} 
Settlement Conference have been changed as follows: 

Rule III SERVICE ON PARTIES AND FILING WITH THE COURT. 

(1) Adopted as proposed 

(2) All pleadings subsequent to the original petition, 
every written motion, and any other document described in 
Rule 5, M.R.Civ.P. fi9~9r shall be accompanied by proof of 
service as provided in Rule 5, M.R.Civ.P. fl9~9r when sub
mitted to the Court. Service by mail is complete on mailing 
and is deemed served on the date as shown on the proof of 
service. 

(3) Adopted as proposed 

(4) All material required by these rules, or other 
order, to be filed with the Court, ~hall-be-deemed-~iled 
ea-~he-da~e-i~-ie-ee~ved-~~ea-e~he~-~a~~ies-as-~hevft 
ea-~he-~~ee£-e£-ee~viee~ must be alaced in the custody 
of the clerk within the time fixe for f1iing. Filing 
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may be accomplished by mail addressed ~~the cl~~~~~ 
t ili~ shall not be timel_y_I:!E_less th!:' papers ~-re actually 
received within the time fixed for filing. 

Rule XXII SETTLEMENT CONFERENCE. (1) In its discretion, 
the Court may, either on its own motion or upon request of 
any party, order a settlement conference at any time before 
decision in any case pending before the Court. Such settle
ment conference will normally be conducted by the WeP~ePs~ 
eeM~ensa~ien-J~~~e person who will hear the case and may be 
either in person or by conference telephone call at a time 
and place as the Court may direct. The purpose of the 
settlement conference is to encourage and facilitate the 
settlement of disputes and controversies pending before the 
Court. 
Rules 2.52.201 through 2.52.231 have been repealed as proposed. 

3. Written comment was received from Mr. Patrick 
Sheehy, Attorney at Law, Billings, Montana, taking exception 
with Rule XIII regarding depositions. Mr. Sheehy commented 
the proposed rule is more restrictive than the Montana Rules 
of Civil Procedure and the Federal Rules of Civil Procedure. 
This rule was discussed extensively at a public forum in 
Butte, Montana on October 10, 1983. The rule providPs the 
attorneys the option of stipulating to conducting the depo
sition other than as set forth in this rule. A second 
exception from Mr. Sheehy was that the rules do not require 
a mandatory answer by the defendant. The Court believes the 
requirement that the defendant and the claimant prepare and 
exchange written proposed pretrial orders at the time of the 
pretrial conference which generally will be forty days 
preceding trial should be sufficient. 

Gregory Petesch, Legislative council, advised that in 
addition to 2-4-201, MCA, 39-71-2901, MCA, et seq must be 
cited for implementation. 

These rules are adopted to enable the Court to carry 
out the mandate of the Legislature, to give guidance to 
interested and involved parties of Court procedures and to A. 
allow the parties who appear before the Court to have 
claims judicially considered and decided. 
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STATE OF fiJONTANA 
DEPP.k'n1ENT OF CDr-lf~F:RCE 

BE~'ORE THE BOARD OF OPTOMETRISTS 

In the matter of the amendment 
of ARM 8.36.406 concerning 
ger1eral pr-actice requirements 

TO: All Interested Persons: 

NOTICE OF Ar1JEND1•1ENT OF ARM 
8.36.406 GENERAL PRACTICE 
REQUIREMENTS 

1. On October 13, 1983, the Board of Optometrists 
published a notice of amendment of the above-stated rule at 
pages 1410, 1983 Montana Administrative Register, issue number 
19. 

2. The board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

STATE OF MONTANA 
BEFORE THE DEPARTMENT OF COMMERCE 

In the matter of the amendments 
of 8.44.405 concerning license 
renewal dates for plumbers, 8. ) 
48.903 concerning a license re-) 
newal date for professional ) 
engineers and land surveyors, ) 
and adoption of a new rule ) 
setting a renewal date for ) 
optometrists. ) 

TO: All Interested Persons; 

NOTICE OF P.MENDMENT OF ARM 
8.44.405 RENEWALS, 8.48.903 
LATE RENEWAL, ADOPTION OF A 
NEW RULE 8.36.410 RENEWALS 

1. On Octob<=r 13, 1983, the Department of Co=erce 
published a notice of amendments and adoption of the above
stated rules at pages 1412 and 1413 1983 Montana 
Adm1nistrative Register, issue number 19. 

2. The department has amended and adapted the rules 
exactly as proposed. 

3. No comments or testimony were received. 
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STATE OF ~IONTANA 
DEPARTMENT OF COf1!1ERCE 

BEFORE THE BOARD OF PRIVATE SECURITY PATROL!1EN 
AND INVESTIGATORS 

In the matter of the amendments 
of 8.50.416 concerning license 
renewal and 8.50.422 concerning 
the fee schedule. 

TO: All Interested Persons: 

NOTICE OF AlfJENDMENT OF ARM 
8.50.416 LICENSE RENEv/AL 
and 8.50.422 FEE SCHEDULE 

1. On October 13, 1983, the Board of Private Security 
Patrolmen and Investigators published a notice of public 
hearing on the proposed amendment of the above-stated rules at 
pages 1414 and 1415, 1983 Montana Administrative Register, 
issue number 19. 

2. The hearing was held at 1:00 p.m. in the conference 
room of the Department of Commerce, 1424 9th Avenue, Helena, 
Montana on November 3, 1983. No persons were present to offer 
testimony or comments. No written co~~ents or testimony were 
received. 

(3) The board has amended the rules exactly as proposed. 

BY: 
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STATE OF MONTANA 

DEPARTMENT OF COMMERCE 

BEFORE THE HEALTH FACILITY AUTHORITY 

OF THE STATE OF MONTANA 

In the Matte~ of the Adoption 
of Substantive and P~ocedura1 
Rules 

NariCE OF ADOPTION OF RULES 
8.120.1~1; 8.120.,01-8.120.206; 
8.120.301; 8.120,302 

TO: All Interested Pe~sons 

l. On Septembe~ 29 1 1983, the Montana Health Faci 1 i ty 
Autho~ity published a notice of public hearing with respect 
to the adoption of proposed substantive and procedu~al ~ules 
at pages 1288 th~ough 1294 of the 1983 Montana Administrative 
Registe~, issue number 18. 

2. The Authority has adopted the p~oposed subatantive 
and procedu~al ~ules with the following change: 

8.120.205 CONTENT OF APPLICATION (1) An application 
should be in the form of a letter and should contain the 
following info~mation, where applicable: •• ,, 

·3. At the public hea~ing Mary Munge~, a member of the 
Montana Health Facility Board, p~oposed the amendment to the 
proposed ~ules set fo~th in Paragraph 2 above, in orde~ to 
make it clear that newly formed organizations, which would 
not be able to p~ovide some of the items ~equi~ed by ARM 
8.120.205, are eligible to apply fo~ financing. This 
proposed amendment was approved by the Board and has been 
inco~po~ated into the final version of the rules. 

4. The autho~ity for the rules is MCA Section 
90-7-202, and the rules implement various sections of the 
Health Facility Authority Act, 1983 Mont. Laws Ch. 703. 

LARRYSBENERf Chairman 
Montana Health Facility Boa~d 

ce~tified to the Secreta~y of State on November 14, 
1983. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.18.101, organization 
of the board of water and 
wastewater operators; 16.18.203, 
operator certifications; 
16.18.204, examinations; 
16.18.205, experience/education; 
and 16.18.206, facility operator 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULES 

16.18.101, 
16.18.203, 16.18.204, 

16.18.205, and 16.18.206 

(Water and 
Wastewater Operators) 

1. on August 11, 1983, the department published notice 
of a proposed amendment of rules 16.18.101, referencing the 
description of the board of water and wastewater operators; 
16.18.203, stating requirements for certification of 
operators; 16.18.204, setting examination requirements; 
16.18.205, setting experience and education standards for 
operators; and 16.18.206, creating exceptions under which 
plant may be run by a less-than-fully-certified operator; at 
page 1011 of the 1983 Montana Administrative Register, issue 
number 15. 

2. The department has amended the rules as proposed, the 
text of which follows (matter stricken is interlined, new 
material underlined): 

16.18.101 BQARB COUNCIL ORGANIZATION (l) The BeaFa ef 
Water and Waste Water Operators Advisory Council is described 
in ARM 16.1.101 of this code. 
AUTHORITY: Sec. 2-4-201 MCA 
IMPLEMENTING: Sec. 2-4-201 MCA 

16.18.203 CERTIFICATION OF OPERATORS (1) Certification 
will be granted to an appl1.cant under the grandfather clause 
(37-42-303(2) MCA) providing he submits a statement from the 
governing board or owner of a water treatment, water distribu
tion, or wastewater treat.ment plant stating he was in a posi
tion of Lesponsible charge of the facility on July 1, 1967. 

(2) If an addition to an existing facility is installed 
after July 1, 1967, the per·son who was in responsible charge 
of the plant on t.hat date and has a grandfather clause certi
ficate may be granted a grandfather clause certificate at a 
higher classification, providing he participated in the in
stallation, and providing that evidence be presented to the 
seaF@ department that the operator has been trained and is 
qualified to operate the higher-classified plant. 

( 3) If an operator moves out of the state or otherwise 
terminates employment as an operator within Montana, he may 
renew his certificate annually for a period of two years 
beyond the expiration date of his current certificate, pro
vided that he pays the renewal fee required by section 
37-42-308, MCA, prior to July 1 of each of these years. After 
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two years, in order to receive a new certificate, he must 
furnish proof to the be;u:El. department that he is still 
employed as an operator of a water or wastewater treatment 
plant, or water distribution system, or submit a new applica
tion and fee to the department. 

( 4) After receipt by the department of an application 
and fee and upon approval of the application by the depart
ment, a temporary certificate may be issued, effective only 
until the bea!;El. council meeting following the date of the 
next .Baa!;El. examinat~on, unless the holder of the temporary 
certificate fails to take the examination. In the latter 
case, the temporary certificate is effective only until the 
date of the examination unless the applicant submits to the 
aeaFa department an excuse in writing for not being present 
and the beafEl. council finds it reasonable, in which case the 
aeafEl. department w1ll extend the effective date of the 
certificate to the date of the aeafa council meeting following 
the next examination. 

(5) In any case where the census shows a city is changed 
to a higher classification, the fully certified operators of 
the appropriate system may obtain the higher classification by 
making written request to the aea!;El. department and after 
determination by the seat's council that the applicant has the 
education and experience def~ned ~n ARM 16.18.205 as necessary 
to operate the facility. 

( 6) An operator whose facility has been changed to a 
higher classification due to a revision of the rules in this 
chapter will be given certification at that higher classifi
cation upon renewal of his annual certificate. The fee re
quired will be for the higher classification. 

( 7) An operator whose facility has been changed to a 
lower classification due to a revision of the rules in this 
chapter will be given certification at that lower classifica
tion upon renewal of his annual certificate, and the fee will 
be for the lower classification, unless he makes a written 
request to the aeaFEl. department and the beaFEl.- department 
determines that he is capable of operating a higher classif1ed 
facility. In that case, he will remain certified at his 
present classification, and the fee required shall be for tha~ 
higher certification class. 

( 8) An oper·ator who has obtained certification in 
another state may obtain certification in Montana if review 
of his application and supporting material lndicates he has 
passed an examination at least equivalent to that required by 
Montana and has experience meeting Montana's minimum require
ments. 

( 9) Certificat.es shall be renewed each year after pay
ment of the proper fee. 
AUTHORITY: Sec. 37-42-202 MCA 
IMPLEMENTING: Sec. 37-42-202, 37-42-303 MCA 
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16.18.204 EXAMINATIONS (1) A person desiring to tak• 
the exam~nat~on for cert~f~cation as a water treatment plant, 
wastewater treatment plant, or water distribution systeM 
operator must complete the application form and return it tO 
the department at least 15 days before the date of the next 
examination. The proper fee must accompany the application. 
Upon approval of the department, the applicant may take th• 
examination. 

( 2) An operator who is already certified and desiret 
to take an examination for a higher certification level shal1 
submit fees in an amount sufficient to cover the difference 
between his present fee and the fee for the certification 
level for which he desires examination. 

( 3) An operator certified under one classification by 
examination and another under the grandfather clause will 
receive one certificate with that classification held under 
the grandfather clause noted by " (g. c.)". 

( 4) Class 4 and Class 5 examinations may be given by 
a member of the staff of the department or a member of the 
aea!'a council at a time and place set by the person ad
minister~ng the examination. 

( 5) Each person submitting an application for certifi
cation will be sent a notice of the time and place of the 
examination. 

(6) Special examinations may be held in the event that 
the examination date and place regularly set by the aea!'a 
council conflicts with religious beliefs of the applicant and, 
~n that event, the applicant may petition the aea!'a dftartment 
by letter requesting such special examination. If e eea!'d 
department allows such a special examination, it shall set a 
t~me and place thereof in its discretion. 

(7) Upon written request the aea!'a council may give an 
oral examination to operators in all class~f1cat1ons who fail 
the written examination. The aea!'a council will consider each 
written request for an oral examinat~on on its individual 
merit and set the time and place the examination will be held. 
At the oral examination at least 3 members of the aea!'a 
council or department must be present, one of which will hold 
a cert~fiCate of the same level or higher in the classifica
tion being examined. 

(8) Examinations will not be returned to examinees, but 
will be on file for one year in the department. eii~ee wse!'e 
~He l!!l!t!I~Reee ef ~l!.e l!!t!la!'a ~t!l eeaal!etea.,- ~ failing FaH~R! 
examination will be kept 2 years. An applicant may review his 
examination in the office. 

(9) An operator failing the examination two times may 
not be issued a temporary certificate; however, he may take 
the examination whenever it is given upon re-applying and upon 
receiving the approval of the aea!'a department. 

f~~i i!Ql Duplicate certificates shall be provided by 
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the :Sea~:a de~artment to persons requesting the same upon 
payment of a 2. 00 fee. 
AUTHORITY: Sec. 37-42-202 MCA 
IMPLEMENTING: Sec. 37-42-201, 37-42-202, 37-42-301 MCA 

the 

16.18.205 EXPERIENCE/EDUCATION (1) To become fully 
certified an operator, in add1t1on to passing the certifica
tion examination for his specific classification, shall have 
the following operating experience in a facility of that 
classification: 

(a) First Class - 2 years experience 
(b) second Class - 1 l/2 years experience 
(c) Third Class - 1 year experience 
(d) Fourth Class - 6 months experience 
(e) Fifth Class - No experience requirement 
( 2) On the determination of the :Sea~:a de:gartment that 

experience gained at a lower classified facility 1s appllcable 
to a higher classified facility, this experience or a portion 
of it may be credited toward the experience requirement for 
the higher classification. 

(3) Two days of education in post-secondary engineering 
training or the equivalent may be substituted for each day of 
experience, up to l/2 of the experience requirement. 

( 4) A person who has passed the examination but lacks 
the requisite exerience will be issued a certificate as 
OPERATOR-IN-TRAINING. When the experience requirement is 
fulfilled, a certificate as OPERATOR will be issued. 
AUTHORITY: Sec. 37-42-202 MCA 
Il1PLEMENTING: Sec. 37-42-201 and 37-42-202 MCA 

16.18.206 CERTIFIED OPERATOR IN CHARGE OF FACILITY; 
EXCEPTIONS (1) Every water treatment plant, waste water 
treatment plant, or water distribution system must have an 
individual in responsible charge at the facility site or on 
call at all times who can be contacted immediately and be at 
the site within a short period of time. 

(2) Except as provided in this rule, the individual in 
responsible charge of a facility must be a fully certified 
operator. 

(3) An operator with a temporary certificate or an 
operator-in-training certificate may be the operator in 
responsible charge of a facility upon request to the depart
ment by the facility owner and verification by such owner 
that the facility is unable to employ a fully certified 
operator, and upon a finding by the department afta ~fie :SeaFa 
that the operator has the basic knowledge necessary to operate 
the facility and that public health will be protected. The 
department shall base its decision upon the results of on-site 
inspection of the facility; review of the facility's plans and 
specifications; review of the operator's records, experience 
and training; and examination of any other reasonably avail
able and relevant informationt aRa w~ll ,~ve ~~e FeeeMMeftaa-
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~~eft ~ ~H@ 5ea~a. 
(4) An industrial wastewater treatment plant which dis

charges to municipal facilities or removes sediment without a 
surface water discharge does not need a certified operator. 
AUTHORITY: Sec. 37-42-202 MCA 
IMPLEMENTING: Sec. 37-42-104 and 37-42-202 MCA 

3. No comments or testimony were received. 

Certified to the Secretary of State November 14, 1983 
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BEFORE THE HIGHWAY COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 
18.6.202, regarding 
definitions relating to 
outdoor advertising. 

TO: All Int~rested Persons: 

NOTICE OF THE AMENDMENT OF 
RULE 18.6.202, OUTDOOR 
ADVERTISING DEFINIT=ORS. 

1. On June 16, 1983, the Highway Commission 
publish~d notice of a proposed amendment to rule 18.6.202 
concern1ng the definition of commercial or industrial 
activity at page 620 of the 1983 Montana Administrative 
Register, issue number 11. 

2. The commission has amended the rule as proposed 
with the following changes: 

19.6.202 DEFINITIONS 
(1)-(4) same as present rule. 
(5) A commercial or industrial activity engaged in or 

established primarily for the purpose of qualifying an area 
for the es~~~i~e~me~~ displaying of outdoor advertising 
will not ~e--eot"~-S-i-de-1':-ed.--to create an unzoned commercial or 
industrial area. It shall be ee~ei~s~¥eiy rebuttably 
presumed that any such activity is for the primary purpose 
of qualifying an area for outdoor advertising if the 
activity is not reasonably accessible to the public, if it 
is not connected to one or more utilities, or if no busi
ness is actually conducted on the premises;-e~--i~-~~~ 
no~-e~-~ee~~-~~~~~~isee-~~-m~~~~-ef 
~9-~e~re-~er-week-a~r~~q-~e~~i-b~e~neee-~eHre. 

3. At the public hearing, a number of persons 
appeared in opposition to the amendment. Representatives 
of Myhre Advertising, Inc., of Helena, opposed the proposed 
amendment because they believe it could conflict with local 
zoning authorities' decisions, it discriminates against 
businesses only open part time, it is legally inconsistent 
with the sti'ltutory definition of commercial and industrial 
activities found in Section 75-15-103, MCA, and it is used 
to justify the Department of Highways' decision regarding a 
sign located at the Ped Rock Mini Storage near Miles City. 

A representative of Hardenburg Outdoor Advertising 
Company of Missoula opposed the rule because he believed 
there is no need for a rule change and that the present 
rules an; working well. He stated that the proposed 
amendment is not easily understood and believed it would 
make some presently permitted signs illegal. 

Representatives of Red Rock Village and Red Rock Mini 
Storage opposed t.he amendment because they believe it 
affects the sign and sign permits in litigation in the Red 
Rock Mini Storage area and that loss of the sign will 
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adversely affect Red Rock Village, a motel in Miles City. 
They opposed the conclusive presumption and the authority 
of the Commission and Department of Highways to determine 
what constitutes a legitimate business. They opposed the 
requirement of reasonable access for the reason that it 
varies from business to business and opposed the require
ment of connection to utilities because some legitimate 
businesses are seasonal. They opposed the requirement that 
business must be actually conducted on the premises because 
it is unclear and opposed the 20 hour per week requirement 
because of part time legitimate businesses. They further 
opposed the amendment as being an attempt at retroactive 
rule change. 

They presented letters in support of Red Rock 
Village's position from Mullen Realty, the Miles City -
Custer County Planning Board, the Miles City Chamber of 
Commerce, and Kimball Realty. 

Representatives of the Montana Innkeeper's Association 
appeared in opposition to the amendment. Their attorney 
opposed the amendment for the reasons that it is inconsis
tent with the statutory definition and adds a second 
definition although the Legislature has already acted to 
define the terms. He stated that the amendment could be 
circumvented if the value of advertising justified the 
cost. He also opposed the conditions as being unclear and 
open to various interpretations. He submitted an amendment 
to be substituted for the proposed amendment. 

These arguments were considered, and as a result, the 
proposed rule has been amended to change the conclusive 
presumption to a rebuttable presumption and to delete the 
requirement that a qualifying business be open for 20 hours 
per week. 

The other obiections to the amendment are overruled. 
The amendment is not inconsistent with the statutory 
definition. It adds an interpretation which falls within 
the intent of the Outdoor Advertising Act, which is to 
restrict signs to areas which are commercial or industrial 
j_n nature. The amendment intends to prevent the 
construction of "businesses" merely for the purpose of 
permitting outdoor advertising. It does not prohibit the 
construction of such businesses but prevents the permitting 
of signs in their vicinity if the area otherwise does not 
qualify for outdoor advertising. 

The amendment is not retroactive and will not affect 
the Red Rock Mini Storage sign and permit applications for 
other signs at that location. If they are determined to be 
legal under current la\~, they will be grand fathered under 
the amendment. 

The amendment does not affect the authority of local 
zoning boards since it applies only to outdoor advertising 
regulated by this Commission and the Department of High
ways. The Commission believes that the remaining condi
tions in the rule are reasonable and can be determined on a 
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case by case basis. The requirement that the business be 
connected to one or more utili ties does not require con
stant use of the utilities. The presumption created is 
rebuttable and can be overcome by evidence that the 
business used to qualify an area for outdoor advertising is 
legitimate and is not established primarily for outdoor 
advertising purposes. 

By: 

Ilert Hellebust 
Chairman 

Certified to the Secretary of State November 14, 1983 

Montana Administrative Register 22-11/25/83 



-1728-

BEFORE THE WORKERS' COMPENSATION DIVISION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rules concerning the 
licensing requirements for 
hoisting operators and 
crane operators. 

TO: All Interested Persons. 

NOTICE OF ADOPTION OF RULES 
24.30.1201, 24.30.1202, 
24.30.1203, 24.30.1204, 
24.30.1205, 24.30.1206 AND 
24.30.1207 RELATING TO 
LICENSING REQUIREMENTS FOR 
HOISTING OPERATORS AND 
CRANE OPERATORS 

1. On September 29, 1983, the workers' compensation 
division published notice of the proposed adoption of new rules 
concerning the licensing requirements for hoisting operators 
and crane operators at page 1300 of the 1983 Montana 
Administrative Register, issue number 18. 

2. The division has adopted Rule I -- 24.30.1201, Rule II 
24.30.1202, Rule VI-- 24.30.1206, and Rule VII-- 24.30.1207 

as proposed. 

The division has adopted Rule III-- 24.30.1203 as 
proposed with the following changes: 

24.30.1203 HOISTING OPERATORS LICENSE REQUIREMENTS 
(1) No person shall operate any hoisting equipment ex

cept as listed under subsection ~~t ~ of this rule, without 
first obtaining a hoisting operator's license from the division~ 
, unless meeting requirements of subsection (6). 

Subsections (2) (a) (b) and (3) (a) and (c) remain as proposed. 
(3) (b) have passed a physical examination within 39 ~ 

days prior to a new application or license renewal each year; 
(4) An applicant for a first-class hoisting operator's 

license shall have no less than three (3) years experience in 
the operation of hoisting equipment covered by this section 
a~a-~~ee~-~fie-ei~ee~-s~~e~visieR-ef-a-~iee~see-fieis~iR~-e~e~a

~er; or if between one (1) and three (3) years of s~eh-5~~er
vi5ee expel·ience, the applicant must pass an actual performance 
test on the applicable hoisting equipment. This test is con
ducted by the division to determine equivalent competency and 
is in addition to th~ written or oral examination. Applicants 
with less than one (1) year of experience do not qualify for a 
first-class hoisting operator's license as described above. 
Applicants with work experience 9aine~ acquired in states that 
have no licensing requirements will qualify if their notQrized 
certlficate of experience indicates they have the required 
work experience on the applicable equipment. 

Subsections (4) (a), (i), (ii), (iii), and (iv) remain as 
proposed. 

(5) An applicant for a second-class hoisting operator's 
license shall have no less than two (2) years experience in 
the operation of hoisting equipment covered by this section 
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a~a-~~ae~-tfie-ai~eet-s~~e~vis±e~-e~-a-!ieeftsea-fie±stiftg 
e~e~ate~; or if between one (1) and two (2) years of stteh 
sttpe~v±sea experience, the applicant must pass an actual per
formance test on the applicable hoisting equipment. This test 
is conducted by the division to determine equivalent competen
cy and is in addition to the written or oral examination. Ap
plicants with less than one (1) year of experience do not 
qualify for a second-c~ass hosting operator's license as 
described above. Applicants with work experience ga±ftea 
acquired in states that have no licensing requirements will 
qualify if their notarized certificate of experience indicates 
they have the required work experience on the applicable 
equipment. 

Subsections (5) (a), (i) and (ii) remain as proposed. 
(6) Persons operating hoisting equipment listed in this 

rule who have less than one year of experience must work under 
the direct supervision of a licensed hoisting operator or par 
ticipate in a certified apprenticeship training program. 

~6t (7) Application for any license must be accompanied 
by the following: 

Subsections (7) (a), (b), (c), (d), (i), (ii), and (iii) 
remain as proposed. 

(7) (d) (iv) lost license replacement - - $2. 
~~t (8) Hoisting operator's licenses need not be obtained 

to operate-the following types of equipment: 
Subsections (8) (a), (b), (c) and (d) remain as proposed. 
(8) (e) hydraulic manlifts. 

The division has adopted Rule IV- 24.30.1204 as 
proposed with the following changes: 

24.30.1204 MINE IIOISTING OPERATORS LICENSE REQUIREMENTS 
(1) No person shall operate mine hoisting equipment when 

used in raising or lowering persons or materials in under
ground mines without first obtaining a mine hoisting operator's 
license from the division~, unless meeting the requirements of 
subsection (8). 

(2) The following hoisting licenses are issued under 
section 50-76-102, MCA, that are applicable to mine hoisting 
equipment: 

(a) first-class mine hoisting operator's license en!y. 
Subsections (3) (a) and (c) remain as proposed. 
(3) (b) have passed a physical examination within 39 120 

days prior to a new application or license renewal each year;-
(4) An applicant for a first-class mine hoisting opera

tor's license shall have no less than three (3) years exper
ience in the operation of mine hoisting equipment ~ftae~-the 
Stl~e~v±sieft-ef-a-i±eensed-e~e~ate~7L or if between one (1) 
and three (3) years of ~~ek-stl~e~v±sed experience, the appli
cant must pass an actual performance test operating the appli
cable mine hoisting equipment. The test is conducted by the 
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division to determine equivalent competency and is in addition 
to the written or oral examination. An applicant with less than 
one (1) year of experience in the operation of mine hoisting 
equipment does not qualify for a mine hoisting operator's li
cense as described above. M±"es-~s±"~-a~~ema~±e-he±s~s-m~e~ 
have-a-~±ee"sea-m±Re-Ae±s~-e~ePa~eP-Peaa±~y-ava±~as~eT Appli
cants with work experience ~a±"ed acquired in states that have 
no licensing requirements will qualify if their notarized 
certificate of experience indicates they have the required 
work experience on the applicable equipment. 

(5) The holder of a first-class mine hoisting operator's 
license can operate all classes of mine hoists e"~Y· 

(6) An applicant for a second-class mine hoisting opera
tor's license shall have no less than two (2) years of exper
ience in the operation of mine hoisting equipment covered by 
this section; or if between one (1) and two (2) years of ex
perience, the applicant must pass an actual performance test 
operating the applicable mine hoisting equipment. The test is 
conducted by the division to determine equivalent competency 
and is in addition to the written or oral examination. Appli
cants with less than one (1) year of experience do not qualify 
for a second-class mine hoisting operator's license. Appli
cants with experience acquired in states that have no licens
ing requirements will qualify if their notarized certificate 
of experience indicates they have the required work exper
ience on the applicable equipment. 

(7) The holder of a second-class mine hoisting opera
tor's license can operate mine hoists with engines delivering 
up to 100 brake horsepower. 

(8) Persons operating mine hoisting equipment listed in 
this rule who have less than one (1) year of experience must 
work under the direct supervision of a licensed mine hoisting 
operator or participate in a certified apprenticeship training 
program. 

(9) Mines using automatic hoists must have a licensed 
mine hoisting operator readily available. 

~6t (10) Application for a license must be accompanied 
by the following: 

Subsections (10) (a), (b), (c) and (d), (i), (ii) and (iii) 
remain as proposed. 

The division has adopted Rule v - 24.30.1205 as 
proposed with the following changes: 

24.30.1205 CRANE HOISTING OPERATORS LICENSE REQUIREMENTS 
(1) No person shall operate any crane hoisting equipment 

except as listed in subsection ~8t (9) of this rule without 
first obtaining a crane hoisting operator's license from the 
division~, unless meeting requirements of subsection (7). 

Subsections (2) (a), (b), (c), (d) and (f) remain as 
proposed. 
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(2) (e) second-class hXdraulic and boom truck; 
Subsections (3) (a) and (c) remain as proposed. 
(3) (b) have passed a physical examination within ae .!2Q. 

days prior to a new application or license renewal each year; 
(4) An applicant for a first-class crane hoisting license, 

first-class crane hydraulic license, or a first-class gantry 
and trolley li~ense shall have no less than three (3) years of 
experience in the operation ot ·cr,:we hoist equipment covered 
by this sectio11 and-1:1Mdero-tfle-""f"ei"vte~•,ft-of-a-±iee!'leeti-e!'ane 
fl~ieting-epei"atei"T; or if betw·~n on~ (l) and three (3) years 
o:t St1(~h-St'.f!H~~~~~i~e6-experience, the ar·pl icant must pass an 
actual performance test on tlw applicable equipment. This 
test is conducted by the division to determine equivalent com
petency and is in addition tc: ~he written or oral examination. 
ApplH:ancs with less than one (l) year of experience do not 
qualiiy for a first-class cr~n~ hoisting license as described 
above. Applicants with work experience geineti acguired in 
states that have no licensirtg ~·equirements will qualify if 
their notarlLed certificate of experience indicates they have 
the required work experience' on the applicable equipment. 

Subsections (4) (a), (b) and (c) rernai~ ~s proposed. 
(5) An applicant for a second-class crane hoisting li

cense or second··class hydr,lul ic and boom truck license shall 
have no less than two (2) ye<Jrs experience in the operation of 
crane hoisting "quipment covered by this section71_ an.ll.··~Sn.eei" 
the-s~~e~¥±s±sn-e£-6-~±een.sea-e~ane-fieietin.~-e~e~a~e~v or if 
between one (1) and two (2) years of e~Seh-s~Spei"¥ise6 exper
ience, the applicant must pass an actual performance test on 
the applicable crane hoisting equipment. This test is con
ducted by the division to determine equivalent competency and 
is in addition to the written or oral examination. Appli
cants with less th~n onn (1) year of experience do ~ot qualify 
for second-class crane hoisting licenses as described above. 
Applicants with work experience ~ain.ee ~squired in states that 
have no lic~nsi;.g requirements will qualify if their notarized 
certificate of experience indicates they have the required 
work experience on the applicable equipment. 

Subsection (5) (a) remains as proposed. 
(5) (~) The holder of a second-class hydraulic and boom 

truck license C<Jn ope;·ate hydraulic cranes or boom trucks 
el'l±y up to 15 to,s and 60 feet of boom. 

Subsertion (6) remains as proposed. 
J7) Persons operating crane hoisting equipment listed in 

thJ<, rule who have less than one (1) year of experience m.: 
wul:1.;'\il;crerthe"·direct supervision of a 1 icensed crane hoisting 
2£e.:ratq.r or parti_cipate in a certified appren'Li.s:gship trai!:!l!::!,g

E~J!I:. 
·FH (8) Application for a license must be accompanied by 

the following: 
Subsections (8) (a), (b), (c), (d) (i), (1.i), (ii), (iv)_ 

and (v) rern2in as proposed. 
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~Bt (9) Crane hoisting operator's licenses need not be 
obtained ~operate the following types of equipment: 

Subsections (9) (a) and (b) remain as proposed. 
(9) (c) equipment with excavation attachments or log 

loading equipment. ~hi~-±~elMae~-~aekhee~-exee~~-~he~e-wi~h-a 
Ma~M~ae~M~e~~s-~a~i~~-e~-Me~e-~ha~-6-~eRs-a~a-a-~eeM-leR~~h-e~ 

Me~e-~haR-~;-fee~-aRe-M~ee-fe~-heis~i~~~ 

(d) Line trucks and bucket trucks. ~exelMeee-ey-H~s~ 
6;;h 

3. On October 21, 1983, a public hearing was held by the 
division of workers' compensation regarding the adoption of 
the foregoing rules. The division has thoroughly considered 
all verbal and written commentary received. 

COMMENT: In order to minimize the number of operators who 
might need to be off for a short period of time to take a 
medical examination, it is suggested that the rule allow the 
applicant to obtain the examination 120 days prior to renewal 
rather than the proposed 30 days. 

RESPONSE: To facilitate getting physical examinations taken 
and to reduce the conflict of vacations, doctor availability, 
etc., the examination period will be expanded in the rules to 
120 days prior to license renewal. 

COMMENT: Why does the rule require a physical examination 
every year? Once in three years should be sufficient. 

RESPONSE: Annual physical examinations are required by statute 
for first and second-class licenses. An operator must be 
physically able and alert at all times when operating crane 
and hoist equipment around personnel for safety reasons. 

COMMENT: Why are hydraulic manlifts not specifically exempted? 

RESPONSE: Manlifts or elevators in completed private or public 
buildings are exempt by statute. Manlifts known as bucket 
trucks are also exempt. we will add hydraulic manlifts as 
exempt equipment under the hoisting section. 

COMMENT: How can a "backhoe" be classified as a crane? The 
term refers to one type of digging equipment and if it is 
misused to hoist materials, does it become a crane? 

RESPONSE: Although a backhoe is not classified as either a 
hoist or a crane, it was included under the crane hoisting 
rule because of size, boom length, and the ability to lift and 
lower loads and move loads horizontally. However, because of 
the specific statutory exclusion of equipment with excavation 

22-11/25/83 ~ontana Administrative Register 



-1733-

attachments in 50-76-103, MCA, the referred to backhoes will 
be deleted. 

COMMENT: The proposed rule on one hand makes it impossible for 
an individual to obtain a crane or hoisting license unless the 
operator has one (1) year of experience. On the other hand, 
another rule states that no person may operate equipment with
out first obtaining a license. Can this dilemma be resolved? 

RESPONSE: Although not specifically stated in statute, we 
take the position that direct supervision of a crane or hoist 
operator would be a satisfactory arrangement for obtaining 
minimum experience without having a license. We are adding to 
the rule the requirements under which an operator can acquire 
a year's experience without having a license. 

COMMENT: The language governing licensing of operators does 
not address the problem of experienced hoist operators who 
move into Montana from another state. Since no other state 
currently licenses hoist operators, there is no appropriate 
reciprocal action. Procedures for recognizing this experience 
should be incorporated in the regulations. 

RESPONSE: Applicants•experience requirements in other states 
are the same as for in-state applicants' experience. In order 
to further clarify this, the direct supervision requirement for 
in-state applicants has been deleted. 

4. The division of workers' compensation was contacted 
by the administrative code committee regarding changing the 
citations referred to as the authority and implementing sections. 
Therefore, the following changes have been made: 

Rule I - 24.30.1201: 
AUTH: sec. ~-±5-i~g~-aAa-see~-59-~±-±96;-MeA~ 50-71-301, 

MCA. 
IMP: Sees. 59-~i-±96; 50-76-102La"d 50-76-103, and 

50-71-301, MCA. 

Rule II- 24.30.1202: 
AUTH: Sec. ~-±5-i~9~ 7-MeA7 -aRa-See~-59-~±-±96 7 50-71-301, 

MCA. 
IMP: Sees. 5-~±-±96, 50-76-101, 50-76-102L ana 50-76-103, 

and 50-71-301, MCA. 

Rule III - 24.30. l203: 
AUTH: Sec. 3-±5-±~93,-M8A7 -aR6-SeeT-59-~±-±967 50-71-301, 

MCA. 
IMP: Sees. 59-~±-±96-afte 50-76-102 7 and 50-71-301, MCA. 
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Rule IV- 24.30.1204: 
AUTH: Sec. 59-~i-!8~,-MeA,-a~a-see~-se-~3-39~ 7 50-71-301, 

MCA. 
IMP: Sec. 50-73-302, MCA. 

Rule V - 24.30.1205: 
AUTH: Sees""-~-l5-l~9~-a~a-59-~!-l967 Sec. 50-71-301, 

MCA. 
IMP: See""-56-~i-!66 7 Sees. 50-71-301 and 50-76-103, MCA. 

Rule VI - 24.30.1206: 
AUTH: Sees""-~-l5-±~a~-aha-59-~l-lB6 7 sec. 50-71-~2lL MCA. 
IMP: Sees. 50-71-325 and 50-7~-109, MCA. 

Rule VII - 24.30.1207: 
AUTH: Sec. ~-l5-l~9~7-H8AT-~Re-6ee""-59-~l-l96 7 ~0-71-301, 

MCA. 
IMP: Sec. 56-~l-±!!6, 50-71-:l!)!.L_ MCA. 

Certified to the Secretary of State November 14, 1983. 
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BEFORE THE DEPARTNENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

IN THE MATTER of p~-oposed 
amendments, repeal and adop
tion of rules concerning reg
ulation of intrastate and 
interstate carriers. 

TO: All Interested Persons 

NOTICE OF AMENDMENT, REPEAL 
AND ADOPTION OF RULES CON
CEID~ING REGULATION OF INTRA
STATE AND INTERSTATE CARRIERS 

1. On September 29, 1983 Department of Public Service 
Regulation published notice of proposed amendment, repeal and 
adopt1on of new rules concern1ng regulation of !nt~astate and 
interstate carrie.~:s at page-s 1313-1325 of the 1983 Montana 
Admit1lscral1ve Register· Issue Number 18. 

2. Rules 38.3.119 ar;J 38.3.2004 have been repealed. 
3. The Commission has adopted ·the following rules as 

proposed: 
Rule I. 38.3 .121 FI[,I:'G BUSINESS ADDRESSES AND TELE

PHONE NUMBERS 
Rule II. 38.3.404 NOTICE OF PUBLIC HEARING ON APPLICA

TION FOR OPERATING AUTHORITY 
Rule III. 38.3.2102 NOTICE OF PUBLIC HEARING ON APPLICA

TION FOR SALE OR TRANSFER OF CERTIFICATE OF AUTHORITY 
Rule IV. 38.3.122 BONA FIDE FARMER, RANCHER, OR RAISER 

OF LIVESTOCK 
Rule V. 38.3.1601 INTRASTATE MOTOR CARRIERS 
Rule VI. 38.3.1602 REMITTANCE OF C.O.D. COLLECTION 
Rule VII. 38.3.1603 SHIPMENT RECORDS 
Rule VIII. 38.3.1903 APPLICATION OF SAFETY RULES TO 

LIGHTWEIGHT VEHICLES 
Rule IX. 38.3.1904 EXEMPTION FROM DRIVER SAFETY STAND-

ARDS FOR LOCAL COMMERCIAL VEHICLES 
Rule X. 38.3.1905 SAFETY INSPECTION PROGRAM 
Rule XII. 38.3.1907 CRITICAL ITEM INSPECTION 
Rule XIII. 38.3.1908 INSPECTION REPORT 
Rule XIV. 38.3.1909 OUT OF SERVICE ORDERS 
Rule XV. 38.3.1910 SAFETY INSPECTION IDENTIFICATION 

DECALS 
----~ule XVI. 38.3.1911 LOCATION OF INSPECTIONS 

4. The Comm::J.ssJ.on has adopted the proposed rules with 
the following changes: 

Rule XI. 38.3.1906 COMMERCIAL VEHICLE SAFETY ALLIANCE 
( 1) In order to provJ.de for more un1form and efflc::J.ent 

safety inspection, the Montana Public Service Commission, 
Depart_!!lent £.!: Highwa~ ~ Vehicle Weight Division and the 
Depattment of JustJ.Ce' s Hlqhway Patrol kae ~eee111e a are 
members of the comrnerc1al Vehicle safety Alliance (CVSA). The 
CVSA is made up of several western states and provinces. 

(2) As a members of the CVSA, the Montana Public Service 
Commission, Gross Veh1cle Weight ill vision and Highway Patrol, 
obset-vee the following goals with respect to--rts safety lnspec
tion program: 
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(a), (b), (c), (d), (e) No change. 
5. The Department of Public Service Regulation has 

amended the rules as proposed: 
38.3.203 REGISTRATION OF INTERSTATE AUTHORITIES 
38.3.502 APPLICATIONS FOR TEMPORARY OPERATING AUTHORITY 
38.3.601 OPERATION UPON GRANTING OF CERTIFICATE 
38.3.602 OPERATION AFTER SALE OR TRANSFER OF CERTIFICATE 
38.3.1902 DEPARTMENT OF TRANSPORTATION AND I.C.C. RULES 
38.3.2001 LEASING OF POWER EQUIPMENT - GENERAL 
38.3.2002 APPROVED EQUIPMENT LEASE AGREEMENT FORM AND 

REQUIRED PROVISIONS 
38.3.2003 DUTIES AND OBLIGATIONS OF LESSOR AND LESSEE 

UNDER EQUIPMENT LEASE 
38.3.2011 INTERCHANGE OF POWER EQUIPMENT 
38.3.2014 LEASE OF CERTIFICATES OF OPERATING AUTHORITY -

GENERAL 
6. COMMENTS: The Montana Motor Carrier Association 

(MMCA) submitted comments in support of the Commission's pro
posed rule changes. 

Rule IV. The MMCA supports the Rule, but requests an 
amendment specifying that proper complaints regarding its 
enforcement will be investigated. The Commission believes that 
its complaint procedure rules in Title 38, Chapter 2, ARM, 
adequately address this subject. Reiterating those procedures 
following other specific provisions would be unnecessarily 
cumbersome and confusing. 

Michael C. Riley, Vice-President, Riley Trucking service, 
Inc., opposes adoption of Rule IV. In general, he stated that 
entities with "tenuous" agricultural connections threaten to 
displace regulated livestock carriers. The Commission dis
agrees that an enterprise earning greater than 50 percent of 
its income from farming, ranching, or raising livestock has a 
tenuous connection with those activities. More specifically, 
Mr. Riley argues that Section 69-12-405(2)(a), MCA, was not 
meant to apply to "for hire" carriers regulated by the Conunis
sion. This argument is rejected for two reasons: first, 
69-12-405(2)(a) must be read in context with the entire section 
69-12-405 dealing with carriers normally subject to regulation; 
second, such an interpretation would make the exemption mean
ingless and the Legislature's act idle. 

Mr. Riley finally requests that, if an exemption is 
enforced, a "state of mind" standard be adopted. The Conunis
sion agrees that an intent standard is desirable, and has con
cluded that source of income is the best indicator of intent, 
and is the only practically enforceable standard. 

Rules V, VI, VI I. The Montana Hardware and Implement 
Association, Helena, commented in support of these rules stat
ing that retail hardware and farm implement dealers have pre
viously suffered cash flow problems when carriers have delayed 
making C.O.D. payments for 30 to 90 days after the date of 
delivery. These rules will require C.O.D. payment within 10 
days of the delivery date. 
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Rule VIII. The Montana Union of Guards, East Helena, 
commented in support of this rule stating that commercial car
riers have increased their use of lightweight vehicles. Due to 
the current exemption of such vehicles from safety standards, 
the Union contends that employers have at times had their 
employees/drivers operate unsafe vehicles creating a safety 
hazard for both the drivers and the public. The Union was 
particularly supportive of the safety rules that would limit 
the number of hours a driver could drive in a day. 

Rule XI. This rule is amended to include the Department 
of Highways' Gross Vehicle Weight Division and the Department 
of Justice's Highway Patrol which were inadvertently omitted. 

38.3.502. The Anderson, Brown, Gerbase, Cebull and Jones 
Law Offices, Billings, commented in opposition to the rule 
change that would require applicants for temporary operating 
authority to file that application in conjunction with an 
application for permanent operating authority. Mr. Jerome 
Anderson contended that while most applicants who apply for 
temporary operating authority also ultimately file for per
manent operating authority, some do not; e.g. applicants with a 
short-lived transportation service or applicants whose business 
relationship between the carrier and the shipper deteriorates. 

The Commission has determined that Mr. Anderson's comments 
do not warrant a revision of the rule as proposed. The Commis
sion's Procedural Rule ARM 38.2.305 currently provides that 
upon good cause the Commission has the ability to waive any of 
its rules. The instances cited by Mr. Anderson can be ade
quately handled through use of the rule waiver if the applicant 
can make a case for such Commission action. 

38.3. 2002 ( 2) (c). The Montana Motor Carrier Association 
submitted proposed amendments to this subsection, which the 
Commission's "Notice of Proposed Rulemaking" had indicated was 
a rule subsection that would not be changed. The Commission 
has informed MMCA that it should file a request for rule change 
with the Commission to amend this subsection. 

CERTIFIED TO THE SECRETARY STATE NOVEMBER 14, 1983. 
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BEFORE THE DEPARTMENT 
OF PUBLJC SERVICE REGULATION 

OF THE STATE OF MONTANA 

IN THE MATTER of the repeal 
of Rules 38.5.201, 38.5.202, 
38.5.203, 38.5.204 concerning 
compensation for consumer 
intervenors in PURPA-re1ated 
proceedings. 

TO: All Interested Persons 

NOTICE OF REPEAL OF RULES 
38.5.201, 38.5.202, 
38.5.203, 38.5.204 

1. on September 29, 1983 Department Public service Regu
lation published notice of proposed repeal of rules concerning 
compensntion for consumer intervenors in Public Utility Regula
tory Policies Act (PURPA)-Related proceedings (Sub-Chapter 2) 
at pa~e 1312 of the 1983 Montana Administrative Register Issue 
Number 18. 

2. Rules 38.5.201 through 38.5.204 (Sub-Chapter 2) have 
been repealed. 

3. COMMENTS: No comments were received either in 
support or in opposition to these rules. 

CERTIFIED TO THE SECRETARY STATE NOVEMBER 14, 1983. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

IN THE MATTER of the adoption 
of New Rules regarding limit
ation of liability for 
customers who were billed 
incorrectly by gas, aaa elec
tr~c~ ~rivate water and sewer 
utJ.lJ.tJ.es. 

TO: All Interested Persons 

NOTICE OF ADOPTION OF NEW 
RULES PERTAINING TO 
CUSTOMERS' LIABILITY FOR 
INCORRECT BILLINGS 

1. On September 15, 1983 the Department of Public 
Service Regulation published notice of a proposed adoption of 
new rules pertaining to liability of natural gas and elec
tricjty customers for incorrect billings at pages 1242-1243 of 
the 1983 Montana Administrative Register Issue Number· 17. 

2. The Commission has adopted the proposed rules with 
the following changes: 

Rule I. 38.5.901 DEFINITION (1) "Billing error" means 
any bill issued by a natural gas~ e~ electric~ private wat~ QI 
sewer utility that is not designated as an estimate and that 
understates the amount owed by a utility customer. It also 
means a utJ.lity' s failure to bill a customer, although there 
was energy consumption which would, under the utility's normal 
billing practices, be billed to the customer. 

Rule II. 38.5.902 BILLING ERRORS (1) When a billing 
error is discovered whJ.ch is not the result of theft J:,y !,11_e. 
customer' ll\e~el" ~all\Jje~!tft'j :l,e a!tese¥e~e8-r the Utlli ty !!fta:!-± !!i2Y 
submit a bill to the customer based on the corrected informa
tion for a period not to exceed six months from the date the 
billing error is di~covered. 

Rule I I I. ~?.: . .?.:...9_93 EXEMPTION ill _l?_~_l_l_i_~ errors on 
2cco'!nt:~ of i_n_dusts_ial customers are ~3empt from the: proVJSlons 
of 't .. hesc· 1··1.ll es. 
-- -Ri:i'Le·rv:-- ~~'J_04_J;:FFJ::CT_I~_..Q~'!"E= LU Utilitie§_ are 
requ~ 'c<C.S:l ~ S:.'!Eil:..l.Y ::::.~_t_ll_ this _!:Ule for bi lUD!l ~I..f..0£5_ disc:_()vered 
on an9_ ait<.,r ,l_o'H"l'I_::'.'.:.Y ~-- 1984. ~!£~ever'- utilities ar>:_ 
authorize~ to !_,_'!)0ement Lhe £_1Jle :i-mmediately_,_ £.9th for billing 
'-'.!:ror:o_ p~ser_l_l:ly known an_c! for errors_ ~_!:l_ich are ~scOVE:£"Cd 
crior to J~nuarv 26, 1984. 
--- 3~- -e:(,::ll1lent.s~ ·i1mr ,~uggests that the 1:ules should al_)ply 
1".0 a 11 t~ ti 1: t".ies equally. As proposed, the rules would apply 
cnly to electric and gas utili ties. The CoiTLrnission finds som"' 
merit in MDU's su9gestions, and, therefore, includes private 
Hater ~nd sewer utilit1es in the final rules. Telej:>hone 
utili ties <Jre nee. included becuuse telephone companies do not 
currently back bi J 1 f:or billing errors. In add.i. tion, because 
of the inforrcation contained in a telephone bill, mistakes are 
more r.?adily deteJ:minable by the customer than j s the case wi t\J 
other nt.ili ty services. 

Eo th MDU and MPC claimed that the proposed excl us; on fot 
improper actions by the utility customer was 110t sufficiently 

Montan" Administrative Register 22-11/25/83 



-1740-

broad. By this amendment, the Corrunission agrees in part with 
these corrunents. The rule has been amended to include as an 
exception, theft of utility service, however accomplished. The 
proposed rule only included theft accomplished by meter tamper
ing. The utilities correctly pointed out that theft could be 
accomplished by other means, such as bypassing the meter 
entirely. 

In amending this rule, the Corrunission rejects the utili
ties' suggested language that would make noncriminal omissions 
by a customer exempt from the rule. The arguments in favor of 
such amendments implicitly put responsibility on the customer 
for discovering billing errors. The Corrunission does not 
believe that moving responsibility from the utility to the 
customer is appropriate. In addition, the Corrunission does not 
agree with the utilities that certain omissions on the part of 
the customer constitute "misconduct." The utilities' amend
ments would make the customer responsible for back billing if 
the customer fails to sign up when he or she f1rst moves into a 
residence. In support of this result, the utilities claim that 
customers should know that they are using utility servrces and, 
therefore, should know that they should be getting a blll. The 
ar·gument rgnores the situation where a renter assumes that 
utilities are included in rent. The misunderstanding cannot be 
automatically labelled "misconduct." 

MPC offers as another example of "misconduct," the custom
er who establishes a business in his or her residence, but 
fails to tell the utility that the account should be changed 
from a Residential to a General Services Classification. The 
argument assumes that all customers know that residences and 
residences with businesses are billed under different tariffs. 
The Commission does not believe this is common knowledge. As 
in the other example, the omission may be entirely inadvertent. 
In any case, the utilities can correct this problem if it truly 
is a problem by telling their meter readers to report the addi
tion of a business to a formerly residential account. This 
should allow detection of any substantial business activity. 

Should the utilities propose exclusions that clearly dif
ferentiate between situations wher·e a customer's failure to act 
clearly demonstrates an intent to avoid payment for utility 
services, the Commission will consider such proposals. The 
suggestions to this rule made by the utilitres are, however, 
too broad, since they include innocent failures by customers as 
well as those designed to avoid utility payments. 

The final example MPC offers as support for its proposed 
broad exemption is that "occasionally, a customer who applies 
for service never receives a bill. Somehow the account is not 
properly placed into the system." The Corrunission fails to see 
how this situation can be broadly labelled customer misconduct. 

To reiterate: The utility, not the customer, is respon
sible for assuring that customer accounts are correctly billed. 
The Commission rejects attempts to shift that burden through 
exceptions to these rules. 

22-11/25/83 ·~ntana Administrative Register 



-1741-

In Rule II, "may" was substituted for "shall" to make clear 
that utilities are not required back bill at all and that they 
can back bill for a period going back for a period of less than 
six months. The amendment is made based on MDU's comment that 
in some circumstances it back bills for less than six months. 

MPC has suggested that the rule be limited to residential 
customers. As proposed, the rule applies to all customer classes. 

The basis for MPC's comments is that large general service 
and industrial customers are more sophisticated about expected 
energy usage levels than residential customers and that indus
trial customers have the option of providing their own meters 
for energy measurement. 

The Commission agrees in part with this argument. Indus
trial customers are indeed more aware of and sophisticated 
about utility consumption than other customers; in addition, 
the opportunity to provide their own meters gives them a means 
to prevent billing errors not available to other customers. 

The Commission rejects MPC' s arguments on the issue as 
they apply to General Service customers, however. As MPC is 
aware, this class includes the Mom and Pop store as well as 
large department stores, grocery stores and shopping centers. 
The latter group of customers might have the sophistication 
attributed to the General Service class by MPC in its arguments 
However, MPC has made no persuasive arguments that show this is 
the case. Recent billing errors involving state agencies in 
fact suggest that this may not be the case. In any event, 
MPC's arguments involve only large General service customers. 
They ignore small customers in the class, which, the Commission 
believes, resemble residential customers. MPC has offered no 
basis upon which to draw a distinction between large and small 
General Service customers for purposes of this rule. 

Montana Power claims that Constitutional requirements 
mandate a delayed implementation date. With some reluctance, 
the Commission agrees with this argument. However, Montana 
Power's suggestion of a six month delay is rejected, and a two 
month delay is adopted. This is a reasonable period of time in 
which to allow MPC and other utilities to "clean up" outstand
ing billing errors in view of Montana-Dakota Utilities repre
sentation in its comments that reasonable diligence can result 
in detection of most errors within that time period. 

In addition, through previous discussions with the Commis
sion staff, MPC has been fully aware that adoption of these 
rules in some form was likely. 

Given the current status of computer programming for util
ity bills, the Commission bel1eves that two months is an ade
quate time in which to find billing errors. 

Amendments to the proposed rules also deal with another 
timing issue, which is whether it applies to billing errors 
discovered prior to the effective date of the rule. The Com
mission believes that it does not have the legal authority to 
require application of the rule in these situations. It does 
have the authority to allow the utili ties to apply the rule 
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should they wish to do so, and has given that permissiOil 
through this amendment. In part, the amendment is made becauae 
technically, a utility must charge rates approved by the Com• 
mission. This requirement could be interpreted to requir~ 
utili ties to back bill to the extent allowed prior to thill 
rule's effective date. The amendment modifies that requirement 
so that utilities can treat all customers with back billinq 
problems consistently. 

The Montana Power Company (MPC) and the Montana-Dakotll 
Utilities company (MDU) have contested the Commission's author~ 
i ty to promulgate this rule, on the grounds that there is m; 
specific statutory authority to do so. 

The Commission rejects this argument. Utilities have long 
submitted back billing provisions as part of their service 
rules, which are approved by the Commission. For example, 
MPC' s Rule 9-9 defines the utility's liability for billing 
errors. This rule has been in effect for over ten years. 
These long-standing rules themselves contain provisions limit
ing back billing liability to six months under certain circum
stances. similarly, Pacific Power and Light Company has tariff 
Sheet L-2 on file with the Commission which outlines its 
liability as well as the customer's in case of billing errors. 

The area clearly comes within the Commission's authority 
to prescribe conditions of service by utilities. 

Montana Power argues that, Mountain States Telephone and 
Telegraph co. v. Dist. Ct., 160 Mont. 443, 503 P.2d 256 (1972) 
is not applrcable~thTs case. The Commissin disagrees. It 
is indeed ironic that, when a case tilts in favor of the util
ity, as is the case in Mountain Bell supra, it argues that the 
Commission can limit utility liabllity; however, when liabil1ty 
limitation is in favor of the customer, the utility argues that 
the Commission may not become involved. The Commission cannot 
accept such a one-sided inteL-pretation of the law. 

'fhe tariff at issue in Mountain ~tates, supra, limited 
common law and statutory damages; so •ioes this rule. In its 
essential facts, therefore, the Comn.1ssion finds the case 
applicable to this rule. 

Furt.hermore, based on its knowledge of tb;, ratemaking 
process, the Commission concludes that utilitiec~ recover any 
losses occasioned by billing errors through the normal rate
maJ.:ir,g process. Recovered revenue.s l:epresent a double recovery. 
Therefore, the utili ties are in no way damaged by this rule. 

FIDU suggests that the rule should apply to both <.mder and 
overtilling. As the rule was proposed, .it limits l:Lablli ty 
only for underbilling. The suggestion indicates that MDU has 
mi.ssed the point of the rule. Utility customers have a right 
to rel:,· on the accuracy of the bills they receive from utili
ties each month. It is the utility's responsibility to accu
rately measure utili t.y usage. When they fail in that duty, it 
all too often ·esul ts in a financial burden being placed on 
utility customers. As previously noted, utilities recover for 
uncollectibles through the ratemaking process. Customers who 
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suddenly receive a large bill because of a billing error have 
no such protection. The rule is designed to give the utility a 
reasonable opportunity to discover erro~s while limiting the 
financial burden placed on customers because of back billing. 
That intent is not fulfilled by limiting liability for a util
ity's overcollections. 

Mr. Joel W. Davis complained that the rule did not define 
terms for backpayment or "render any punitive action for the 
negligent party." The Commission discussed the possibility of 
including terms under which repayment would be made. The pos
sibility was rejected on the grounds that the Commission exper
ience through its Customer Service Representative strongly sug
gests that utilities are very flexible in making payment 
arrangements. That flexibility would be lost if payment terms 
were defined in the rule. 

As to Mr. Davis' second point, the Commission does not have 
authority to punish utilities for what he calls their negligence. 

Mr. Davis requested a formal hearing on the rule. The 
Commission rejected this suggestion because it does not believe 
substantial new information would be produced through that 
process. The Commission's own experience with billing errors, 
plus the comments from individuals and utili ties, provides a 
sufficient bas1s for the rule. 

Robert Keller and Don Didriksen of Didriksen Oil Co. 
strongly endorsed the rule as drafted. Mr. Keller represented 
Didriksen Oil when it was back billed by MPC for $8,212.84 for 
an error going back six years. Both Mr. Didriksen and Mr. 
Keller pointed out that they had no way of verifying the amount 
MPC claimed it was owed. This complaint is a good example of 
why these rules are needed. The Commission believes that the 
amendments made in the final rule do not affect the portions 
that these individuals found important. 

Pacific Power and Light Company's (PP&L) comments con
tained an explanation of its current policies when a billing 
error is discovered, which 1s included in its tariffs. It did 
not propose amendments Lo the proposed rule. PP&L states that, 
as a general matter, liability limitations should be equitable 
to both parties, should reflect commonly accepted practices, 
and should have realistic time limitations. The Commission 
believes that the rule as adopted complies with these standards. 

MPC has commented that if the rule is adopted, service 
rules should be made consistent. The Commission agrees with 
this statement. It is the utilities' responsibility to conform 
its rules to the Commission's rules and they should do so imme
diately. As the Commission believes is obvious, these rules 
are intended to supercede existing practices and rules. 

~~ 
. DRISCOLL, CownlSSloner 

CEl{TlFIED TO THE SECRETARY ATE NOVEMBER 14, 1983. 
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PF:FORE 'l'l!F DEPA!<T~lF:~!T OF REVENUE 
OF THE ST!I'IF OF r.!ONTA!\1• 

H' THE MATTFP OF THE 
ADOPTIOK ot Rule l 
(42.15.323) relating to 
voluntary refund checkoff 
nongame wildlife fund. 

) 
) 
) 

for) 
) 

TO: All Interested Persons: 

NOTICE OF ADOPTION of Rule 
I (42.15.323) relating tc• 
voluntary refund checkoff 
for nongame wildlife fund. 

J. On September 29, 1983, the Departmunt of Revenue pub
lished notice of the proposed adoption of rule I (42.15.323) 
rel<J.t ing to a voluntary refund checkoff for the nongar::e wildlife 
fu~d at pages 1028 and 1029 of the 1983 Montana Administrative 
Hegister, issue number 18. 

2. The Department. has adopted rule I (42.15.323) as pro
posed. 

3. No comments or testimnr1y were received. 
~. The authority for the ru]P is §l5-3C-305, MCA, and the 

~ule implements §15-30-150, MCA. 

IN THE MATTFI< OF THE 
ADOPTION of Pule I 
(42.15.414) relating to a 
deduction for sharehold~rs ot) 
small business corporations 
making a donation of computer) 
equipn~nt to schools. ) 

All Jnterest~d Persons: 

NOTICE OF ADOPTION of Pule 
I (42.15.414) relc:ting to a 
deduction for shareholders of 
small business ~orporations 
making a donation of computer 
equipment to s~bools. 

TO: 
1. 

notice 
to a 
making 
of the 

On OctobP.r 13, 1983, the Department of Revenue published 
of th8 proposed adoption of rule I (42.15.414) relating 
deduction for shareholders of small business corporations 
a donation of equipment to schools at p2ges 1437 and 1438 
1983 Montana Administrative Reoister, iElf:ue number 19. 

2. 
poso:d. 

The Department has adopted~rule I (42.15.414) as pro-

3. No comments or tcstiwony were receiv~c. 
4. The authority for the rule is §lS-30-305, ~CA, 

rule implements §15-30-12~. ~Cll. 
and thl2 

IN THE f.lATTER OF 'HiE 
ADOPTION of Rule J 
(42.23.418) relating to a 
deduction for corporations 
waking a donation of computer) 
equipment to schools. ) 

22-11/25/83 

NOTICE OF ADOPTION of Fule 
I (42.23.418) relatinq to 
a deduction for corporations 
making a donation of computer 
equipment tc schools. 
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TO: ALL Interested Persons: 

1. On October 13, 19f3, the Department of Revenue 
netic~ of the proposed adoption of rule I (42.23.418) 
to LJ dE,duction for corporati0ns making a donati011 of 
to schools at pages 1439 and 1440 of the 1983 MoPtana 
trative Register, issue number 19. 

publiE'heCI 
rf'lating 

e"uipment 
Admini::.-

~ ~he Department has adopted rule I (47.23.418) as pro-
pOSf'd. 

3. No comments or testimony were received. 
4. The authority for the rule is §15-31-501, ~CA, and the 

rule implement:c §15-31-114, ~lCA. 

ELLEN FEAVER, 
Director of Revenue 

Certified to Secret?ry of State 11/14/83 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal 
of Rules 46.5.505, 46.5.506 
and 46.5.507; the adoption 
of Rules 46.5.670, 46.5.671, 
46.5.672, 46.5.673, 
46.5.674, 46.5.675, 46.5.676 
and 46.5.677; and the am8nd
ment of Rules 46.5.604, 
46.5.606 and 46.5.610 per
taining to licensing of 
youth foster homes. 

NOTICE OF THE REPEAL OF 
RULES 46.5.505, 46.5.506, 
46.5.507; THE ADOPTION OF 
RULES 46.5.670, 46.5.671, 
46.5.672, 46.5.673, 
46.5.674, 46.5.675, 
46.5.676 AND 46.5.677; AND 
THE AMENDMENT OF RULES 
46.5.604, 46.5.606 AND 
46.5.610 PERTAINING TO 
YOUTH FOSTER HOMES 

TO: All Interested Persons 

1. On September 29, 1983, the Department of Social and 
Rehabilitation Services published notice of the proposed 
repeal of Rules 46.5.505, 46.5.506, and 46.5.507; the adoption 
of rules and the amendment of Rules 46.5.604, 46.5.606 and 
46.5.610 pertaining to youth foster homes at page 1333 of the 
Montana Administrative Register, issue number 18. 

2. The Department has repealed the rules as proposed. 

3. The Department has adopted Rules 46.5.671, YOUTH 
FOSTER HOME, PHYS !CAL CARE; 4 6. 5. 6 7 2, YOUTH FOSTER HOME, 
DISCIPLINE; 46.5.673, YOUTH FOSTER HOME, ENVIRONMENTAL 
REQUIREMENTS; 46.5.674, YOUTH FOSTER HOME, FIRE SAFETY; 
46.5.675, YOUTH FOSTER HOME, OTHER SAFETY REQUIREMENTS; 
46.5.676, YOUTH FOSTER HOME, TRANSPORTATION; and 4G.5.677, 
YOUTH FOSTER HOME, TRAINING PEQUIRED as proposed. 

4. The Department has amended Rules 46.5.606 and 
46.5.610 as proposed. 

5. The Department has adopted }{ule 46.5.670 with the 
following changes: 

46.5.670 YOUTH FOSTER HOME, PROGRAM REQUIREMENTS 
Subsections (1) through (9) remnin the same as proposed. 
(10) The foster arent shall and e~coura e 

visitat1on between the ester child and biolog1cal 
parents, except in those cases where a restriction of visita
tion is part of a court order or the written case plan. 

6. The Department has amended the rule with the follow-
ing changes: 

46.5.604 LICENSES 
the same as proposed. 

22-11/25/83 

Subsections (1) through (6) remain 
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(7) Any applicant who has received services for docu
mented abuse or neglect of a child OR WH~E OWN CHILDREN HAVE 
BEEN IN FOSTER CARE shall be denied a foster care license. 

7. The department has thoroughly considered all verbal 
and written commentary received: 

Co:lllnent: ARM 46.5.671 (b) (i) (Rule II) where it states that, 
"'l'he child shall have a complete physical examination within 
30 days after admission to foster care and yearly thereafter." 
Our concerns are that sometimes our Medicaid cards are not re
turned within 30 dayF and it creates some problems in getting 
a physical examination done without the card. We realize it 
can be done but it is 8 nuisance, and we are recommending that 
the 30 dey period be extended tc 90 days. 

Response: It is an exceptional case that the medical card 
isn't received within 30 days. The card is effective retro
active to the date of placement; therefore, the requirement 
remains as proposed. 

Comment: ARM 46.7. 673 (3) (Rule IV) where it states that, "All 
foster homes shall be equipped with a telephone. Exceptions 
may be granted by the department." We would suggest that you 
change "by the department" to the placing agency, elimi.nating 
excess correspondence and unnecessary time. 

Response: Since the license is issued by the department, any 
exceptions to the licensing requirements must be approved by 
the department. ~ll those cast's where the licensing study is 
completed by the placing agency, the study will contain the 
placing agency's recommendations for exceptions. 'I'he only 
occasions that will require additional time or correspondence 
are those occasions when the department has reason to disagree 
with the placing agency's recmru-.1endation. The requirement 
rc~ains as proposed. 

Comment: ARM 46.5.677(1) (Rule VIII) -Training takes place 
on an ongoing basis throughout the year by our department. We 
would suggest that the exemption should be granted by 
the placing agency instead of "by the department." Our 
concerns are that the training received by our foster homes 
throughout the year on a regular basis is much more effective, 
pertinent, and to the point, than the training sessions that 
have been put on by the loca 1 SRS Departrr1ent. We have 
attended numerous training sessions presented by SRS and have 
found them to be less effective. Consequently, we would like 
the freedom to continue our present method of training and 
instruction of our foster parents. We suggest that throughout 
this proposal that the placing agency be inserted where 
generally you have "the department''. 
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Response: Since the license is issued by the department, only 
the department may grant exemptions to the licensing require
ments. The rule mentions training "provided or approved" by 
the department. The department expects to approve a great 
deal of foster parent training that is not actually provided 
by the department. The respondent may seek department 
approval for its training. The rule remains unchanged. 

Comment: One respondent recommended that the following 
requirement be added to the rules: children in care and cus
tody of the Montana Department of Social and Rehabilitation 
Services shall not be subjected to any form of physical pun
ishment by care providers or school personnel. 

Response: The discipline section of the proposed rules pro
hibits the use of physical punishment by care providers; how
ever, Montana law allows the use of corporal punishment in the 
public schools under certain prescribed conditions. Social 
workers are encouraged to work closely with the schools to 
inform teachers, administrators and other staff of the unique 
needs of children in foster care. Any inappropriate use of 
corporal punishment of foster children by school personnel 
should be addressed by the department's policy manual and 
training; therefore, the respondent's recommendation has not 
been added to the licensing rules. 

Comment: A respondent recommended that the department deny a 
license to any applicant whose own child has been in foster 
care. The respondent indicated that generally parents who 
have had their own children in foster care lack the parenting 
skills and resources that are so necessary to parenting chil
dren in foster care. 

Response: The department agrees with the respondent and has 
changed Rule 46.5.604(7) accordingly. 

Comment: A respondent pointed out that according to state 
law, a foster home can have no more than six children. 

Response: The definition contained in Montana Code Annotated 
reads: "Youth foster home" means a youth care facility in 
which substitute care is provided to one to six children, a 
youth to whom the foster parents are not related by blood, 
marriage, adoption or wardship. Nothing in the proposed rules 
conflicts with the definition; therefore, there has been no 
change. 

Comment: A respondent recommended that the department add the 
following to ARM 46.5.670 (Rule I): "The foster parent shall 
permit and encourage visitation between foster child and the 
child's biological parents except in those cases where a 
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restriction of visitation is part of a court order or the 
written case plan." 

Response: The department encourages a close working relation
ship between foster parents, biological parents, the social 
worker and the child. This relationship is supported through
out the proposed rules but it is not so clearly stated as in 
the respondent 1 s proposal; therefore, the recommendation has 
been incorporated as a tenth item under ARM 46.5.670 (Rule I). 

Comment: The respondent offered the suggestion that the fol
lowing be included in the rules: "The foster parents having 
detailed knowledge of the foster child 1 s needs and behavior 
shall have an opportunity to participate in the formulation of 
the written care plan." 

Response: The 1983 Montana legislature passed legislation 
requiring that foster family care providers be included in the 
required membership for foster care review committees (Section 
41-5-807 MCA). The law is supported through the department's 
social service policy SS 3008, which requires social workers 
to notify foster parents of the time and place of foster care 
review meetings and to encourage the foster parents to attend. 
This should allow the foster parent sufficient opportunity for 
input regarding the child 1 s case plan. The proposed rules, 
therefore, remain unchanged. 

Comment: A respondent noted that ARM 46.5.671(1) (b) (i) (Rule 
II) requiring that a child have a complete physical examina
tion within 30 days after admission is too burdensome on 
foster parents who serve without reimbursement or government 
assistance. 

Response: The requirement of a physical examination within 30 
days of admission is designed to identify as soon as possible 
any potential health or medical problems of the child which 
need to be addressed. This is especially important when the 
child may be adopted at a later time. By requiring physical 
examinations, the foster parent, placing agency and any 
prospective adoptive parent will be fully apprised of any med
ical needs of the child which need to be addressed. 

Comment: A respondent representing a church affiliated child 
placing agency questioned whether 15 hours of training was 
necessary for volunteer foster parents who primarily care for 
infants. 
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Response: The Department feels that training is vital for all 
foster parents to assist them in providing quality foster 
care. Training is directed to improve the ability of the fos
ter parent to evaluate the needs of the child. Training can 
assist foster parents caring for infants in recognizing devel
opmental delays in an infant or other problems which should be 
treated. The Department feels that the rule as written is not 
too burdensome and the Department stands ready to assist fos
ter parents in meeting this requirement. 

~L ~~L··= ~ocial and Fehabilita
t:ton Services 

Certified to the Secretary of State ______ N_o_v_e_m~b_e_r~1~4 ______ , 1983. 
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BEFORE THE DEPARTMENT OP SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the rn~tter of the amend
ment of Rule 46.14.304 per
taining to the low income 
weatherization assistance 
program; income 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.14.304 PERTAINING 
TO THE LOW INCOME WEATHER
IZATION ASSISTANCE PROGRAM 

1. On September 29, 1983, the Department of Social and 
Rehabil:tation Services published notice of the proposed 
amendment of Rule 46.14.304 pertaining to the low income 
weatherization assistance program; income at page 1341 of the 
Montana Administrative Register, issue number lR. 

2. The Department has amended the rule as proposed. 

3. No written corrunents or testimony were received. 

Certified to the Secretary of State November 14 ' 1983. 
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VOLUME NO. 40 

APPROPRIATIONS - Application 
process; 
APPROPRIATIONS - Definition; 

OPINION NO. 25 

of budget amendment 

BUDGET AMENDMENTS - Contrasted with appropriations; 
STATE AGENCIES - Expenditures in excess of 
appropriations; 
MONTANA CODE ANNOTATED - Sections 
5-12-402; 

5-12-101 through 

1889 MONTANA CONSTITUTION- Article V, section 34; 
1972 MONTANA CONSTITUTION - Article VIII, section 14. 

HELD: The budget amendment process does not apply to 
appropriation measures enacted by statute. 

David M. Lewis, Budget Director 
Budget and Program Planning 
Office of the Governor 
Room 237, State Capitol 
Helena MT 59620 

Dear Mr. Lewis: 

31 October 1983 

I have received your request for an opinion on the 
following questions: 

1. What constitutes an "appropriation?" 

2. Does the budget amendment process apply 
in any way to statutory appropriations? 

In response to your first question, the definition of 
"appropriation" must, by necessity, be couched in very 
general terms and applied on a case-by-case basis. 
Since no definition of "appropriation" is supplied in 
the Montana statutes, an examination of the relevant 
case law is in order. Indicia of an appropriation, 
according to the case law, include: the setting apart 
of a specified sum of money for a particular use, 
object, or person, ~ ~ rel. Toomey v. State ~ 
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of Examiners, 74 Mont, 1, 7, 238 P. 316, 320-21 (1925); 
tne grant1ng of specific authority to spend the funds, 
State ~ rel. Haynes v. District Court, 106 Mont, 470, 
480, 78 P,2d 937, 943 (1938): ancf"""a"i1""expression of an 
intention by the people that the money in question be 
disbursed, First National Bank in Bozeman v. Sourdough 
Land and Cattle Comaany, i'TI-Mont. 390, 397, 558 P.2d 
b;4, ~ l'I'9"'ibT, an State ex rel. Dean v. Brandjord, 
108 Mont, 447, 454, 92P,id 'I"f3'; 276 (1939), With 
respect to the requirement that there be a setting apart 
of a specific sum of money, the case law suggests that 
this requirement may be met even though no exact sum is 
mentioned, so long as a maximum amount is stated, or the 
special fund from which the money is to be expended is 
itself limited in amount. State ex rel. Dean v. 
Brandjord, 108 Mont. at 456, 92 P.'2if"" a£"277-.-- ---

By contrast, features that do not indicate that an 
appropriation has been made incl:iiae: the need for 
additional independent legislation in order to disburse 
the funds in question State ex rel, Haynes v. District 
Court, 106 Mont. at 480;78-P.~at 943: and a mere 
promise or imposition of a duty on the Legislature to 
appropriate, First National ~ in Bozeman v. Sourdough 
Land and ~ Company, 171 Mont, at 397, 558 P,2d at 
658, and ~ ~ rei, ~ v. Brandjord, 108 Mont, at 
455, 92 P.2d at 276. 

While these tests for determining whether a particular 
statute is an appropriatior. are somewhat general and 
thus do not lend themselves to precise application, they 
do provide a starting place for addressing your inquiry. 
A more detailed response would require the examination 
of specific legislation, 

Your second question concerns whether the budget 
amendment process applies to statutory appropriations. 
According to the staff memorandum that accompanied your 
request for an opinion, your use of the term "statutory 
appropriations" is meant to encompass those 
appropriations that have been made either by an express 
act of appropriation or by an act of the Legislature 
without a specific appropriation bill, Some background 
concerning the use of terms is appropriate, The 1972 
Montana Constitution article VIII, section 14 (formerly 
article V, section 34 of the 1889 Montana Constitution), 
provides that "no money shall be paid out of the 
treasury unless upon an appropriation ~ 2x_ law •••• " 
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(Emphasis added.) As noted in the staff memorandum 
accompanying your letter, Montana case law has 
interpreted the phrase "appropriation made by law" to 
include not only appropriations made by legislative 
enactment but also those accomplished by a provision in 
the state constitution. State ex rel. Buck v. Hickman, 
10 Mont. 497, 26 P. 386 (llrfni; State ex-reT. RotwLtt v. 
Hickman, 9 Mont. 370, 23 P. 740 lT89Q)~ ----

With respect to those appropriations made by legislative 
enactment rather than by constitutional directive, the 
Montana Supreme Court has determined that they do not 
require specific appropriation bills in order to 
constitute "appropriations made by law." Thus, in State 
ex rel. TGotly v. State Board of Examiners, 74 Mon~ 
2!8~31 925), ~t authorlzLng the State Board of 
Examiners to issue and sell treasury notes and to 
deposit the proceeds therefrom in the general fund, to 
be used exclusively for the payment of outstanding 
warrants against the general fund, was held to be an 
appropriation, even though there was no direct 
appropriation authorizing a withdrawal from the general 
fund. Likewise, in State ex rel. Dean v. Brand~ord, 108 
Mont 447, 92 P.2d 213IT"9ffi;-rt'"was determine that an 
"appropriation made by law" did not require the 
introduction of an appropriation bill. See also First 
National Bank in Bozeman v. Sourdoufh Lana and Cattle 
Company, rrf]qon~ 390, 558 P.2d 654 19~ --- ------

For the purposes of this opinion, I wil 1 assume that 
your second question regarding the applicability of the 
budget amendment process to "statutory appropriations" 
refers to those appropriations accomplished by 
legislative enactment, either with or without 
introduction and passage of specific appropriation 
bills, as is permitted by the above-cited law. 

In order to determine whether the budget amendment 
process applies to these statutory appropriations, it is 
necessary to analyze the intent of the budget amendment 
legislation. The budget amendment process, first 
enacted in 1975 as a part of the Legislative Finance Act 
(see Title 5, ch. 12, MCA), and amended in 1983 (1983 
Mont. Laws, ch. 536) requires, inter alia, that budget 
amendments be certified by the approvrng-authority and 
submitted through the Legislative Fiscal. Analyst to the 
Legislative Finance Committee before final approval. An 
examination of the minutes of discussions by the 
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legislative committees which considered the budget 
amendment procedure in 1975 and 1983 indicates that the 
term "budget amendment" refers to appropriations 
measures that involve expenditures over and above the 
funds appropriated during a regular legislative session, 
See Senate State Administration Committee, Consideration 
Qr SB 401, Feb. 26, 1975; House Finance and Claims 
Committee, Consideration of SB 401, March 19-20, 1975; 
Senate Finance and Claims Committee, Consideration of HB 
548, March 16, 1983; House Appropriations Committee, 
Consideration of HB 548, Feb. 17, 1983. The definition 
of "budget amendment" included in the 1975 Legislative 
Finance Act (§ 5-12-102 (1), MCA) speaks of "funds in 
excess of those appropriated by the legislature." In 
the 1983 amendments (1983 Mont. Laws ch. 536, § 1(4), 
the definition of "budget amendment" uses the words, "an 
appropriation to increase spending authority." The 
scope of the budget amendment process is explained in 
Board of Regents of Hig~er Education v. Judge, 168 Mont. 
~ 441, 543 P. 2d 132 , 1328 (1975), as extending to 
those expenditures by State agencies in excess of their 
appropriations. 

The above-cited sources support the conclusion that the 
scope of the budget amendment process is restricted to 
the expenditure of funds by State agencies in excess of 
their appropriations, 

THEREFORE, IT IS MY OPINION: 

The budget amendment process does not apply to 
appropriation measures enacted by statute. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the Secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the 

procedural requirements of the Montana Administrative 

Procedure Act. The Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment 

or repeal of a rule or to request that the agency prepare 

a statement of the estimated economic impact of a proposal. 

In addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent 

of the Legislature or, during a legislative session, introduce 

a bill repealing a rule, or directing an agency to·· adopt or 

amend a rule, or a Joint Resolution recommending that an agency 

adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with existing or proposed rules. The address is 

Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA 
AND THE MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilat~on by department of all rules 
of state departments and attached boards presently 
in effect, except rules adopted up to three 
months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and inter
pretations of statute and rules by the attorney 
general (Attorney General's Opinions) and agen
cies (Declaratory Rulings) issued since publi
cation of the preceding register. 

Use of the Administrative Rules of Hontana (ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index, volume 16. 
Update the rule by checking the accumula
tive table and the table of contents in 
the last Montana Administrative Register 
issued. 

2. r.o to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The A~~inistrative Rules of Montana (ARM) js a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through September 
30, 1983. Th1s table includes those rules adopted during the 
period October 1, 1983 through December 31, 1983, and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of tl•e proposed rule.) Thi.s 
table does not, however, include ~he contents of this issue of 
the Montana Administrative Registo.r (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1983, 
this table and the table o&contents c;f this issue of the MAR. 

This table indicates the department name, title n1~er, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1983 Montana Administrative Registers. 

ADMINISTRATION, Department of, Title 2 

I-XIII 
I-XXII 
{-XXXI 

2.21.123 

Discipline Handling, p. 1483 
Purchasing Rules, p. 1564 
Procedures of the Office of the Workers' 
Compensation Court, p. 1394 
and other rules - Sicl: Leave, p. 1129, 1455 

AGRICULTURE, Department of~ Titl~ 

I-IV Grading of Certified Seed Potatoes, p. 679 
4.12.3402 Seed Laboratory Reports - Enforcement, p. 1489 

STATE AUDITOR, Title 6 

I-IV 

I-V 

1-V 

XVI 
I-XV 

Defining General Business Practices or Gener2-.l 
Course of Business Practice, p. 1219, 1533 
Registration Exemption for Regulation D Securities 
Offerings and Creating Examination, Reporting and 
Record Keeping Requirements for Investment 
Advisors, 1582 
Identical Nonforfeiture Values Under an Employer 
Sponsored Retirement Benefit Program, p. 1492 
Emergency Rules - Identical Nonforfeiture Values 
Under An Employer Sponsored Retirement Benefit 
Program, p. 1527 
Public Adjusters, p. 1495 
Public Adjusters, p. 1221, 1530 
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COMMERCE, Department of, Title 8 

(Board of Cosmetologists) 
8.14.816 and other rules- Salons- Examination- F~e 

Schedule - Electrology School:; - Sanitary Rules, p. 
1225 

(Hearing Aid Dispensers) 
8.20.401 Traineeship Requirements and Standards, p. 1132, 

1457 
(Board of Horse Racing) 

8.22.325 Hearing Examiner, p. 1457 
(Nursing Home Administrators) 
8.34.414 Examinations, p. 1282, 1663 
(Board of Optometrists) 
8.36.406 General Practice Requirements, p. 1410 
(Physical Therapy Examiners) 
8. 42.401 and ot.her ru 1.es - Applications - Examinations -

Fees - Tempo~·ary Licenses - Foreign. Trained 
Applicants, p. 2134, 1664 

(Renewals) 
8.44.405 and other rules- License Renewal Dates for 

Plumbers, Professional Engineers and Land 
Surveyors, Optrometrists, p. 1412 

(Polygraph Examiners) 
I-VI Licensure, p. 1589 
(Private Investigators and Patrolmen) 
8.50.416 License Renewal - Fee Schedule, p. 1414 
(Board of Psychologists) 
8.52.616 Fee Schedule, p. 1497 
(Radiologic Technologists) 
8.56.402 and other Rule · Applications - Fee Schedule, p. 

1284 
8.56.407 Renewals, p. 1588 
8.56.409 Fee Schedule, p. 1592 
( Boaz·d of Veterinarians) 
8.64.501 Application Requirements, p. 1286, 1663 
(Milk Conttol Division) 
8.79.101 Transactions Involving the Purchase and Resale of 

Milk Within the State, p. 689, 1140 
(Board of Milk Control) 
8.86.301 Pricing Rules, p. 1142, 1459 
8.86.301 Pricing Rules, Pooling Rule p. 1498 
(County Printing) 
8.91.303 and other rule - Official Publications and Legal 

Advertising - Sche<-''-!le of Prices, p. 795 
(Financial Bureau) 
I Retention of Bank Records, p. 693, 1458 
I Semi-Annual Assessment, P. 372 
(Coal Board) 
8.101.301 and other rules - Policy Statement- ?reapplication 

Form - Agreement Form - Submittal Deadlines - Water 
and/or Sewer Systems Provided by Districts, 1416 

(Public Contractors) 
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I 
(Health 
I-VIII 
(Montana 
I-X 

Definitions, 1238, 1535 
Facility Authority) 

Montana Health Facility Authority Rules, p. 1288 
Economic Development Board) 

Rule Pertaining to Montana Economic Development 
Board, p. 1509 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.102 and other rules - Special Education Programs, p. 

10.16.903 
(Board of 
I-IV 
10.64.421 

1148, 1668 
and other rules - Special Education, p. 1150, 1669 

Public Education) 
School for Deaf and Blind Foundation, p. 1517 
Mirrors, p. 1519 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

I-IV 
I-IV 
I-VIII 
I-IX 
12.5.401 

12.6.801 
12.6.901 
12.7.101 
12.9.202 

Game Bird Farms, p. 1428 
Fur Farms, p. 1426 
Game Farms, p. 1422 
Captive Breeding of Raptors, p. 1430 
Oil and Gas Leasing Policy for Department
Controlled Lands, p. 1594 
Boating Closures, p. 1597 
Water Safety Regulations, p. 1597 
Commercial Fishing Permits, p. 1420 
Brinkman Game Preserve, p. 1602 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

(Emergency Rule) Water Supply System or Wastewater 
Treatment Plant Operators, p. 602 

I-VIII 
I-XIV 
16.10.101 
16.18.101 

16.32.103 

Certificate of Need - Health Care Facilities, p. 
1295, 1671 
Minimum Standards for a Hospice Program, Licensing 
and Certification, p. 1159, 1460 
Cesspool, Septic Tank and Privy Cleaners, p. 1611 
End-Stage Renal Disease Program, p. 1603 
Food Standards, p. 2123 
and other rules - Water and Wastewater Operators, 
p. 1011 
and other rules - Certificate of Need Application 
Forms and Annual Reporting Forms for Health Care 
Facilities, p. 1610 

HIGHWAYS, Department of, Title 18 

18.5.106 
18.6.202 

Design Requirements for Access Driveways, p. 1618 
Outdoor Advertising Definitions, p. 620 
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INSTITUTIO~S, Department of, Title 20 

20.3.201 

20.7.102 

and other rules - Approval of Chemical Dependency 
Programs - Guidelines for County Chemical 
Dependency Plans and Certification Systems for 
Chemical Dependency Personnel, p. 1162, 1463 
Emergency Rule - Prisoner Application Procedure, 
General Statute Requirements, p. 1084 

LABOR AND INDUSTRY, Department of, Title 24 

I-V 

I-VI 

Emergency Rules - Assessment on Employers in Lieu 
of Contributions and the Apportionment of Monies 
Received by Experience Rated Employers, p. 1293 
Assessment on Employers Making Payments in Lieu of 
Contributions and the Apportionment of Monies 
Received by Experience Rated Employers, p. 1240, 
1674 

(Board of Labor Appeals) 
I Standards and Procedure for Reconsideration of 

Decisions, p. 938, 1464 
Displaced Homemaker Program, p. 696, 1536 

Rights Commission) 
I-XVII 
(Human 
I-VII 
24.9.226 
(Workers' 
I-VII 

Maternity Leave, p. 1017 
Prehearing; Conciliation, p. 1014 

Compensation Division) 
Licensing Requirements for Hoisting Operators and 
Crane Operators, p. 1300 

LIVESTOCK, Department of, Title 32 

32.3.406 Emergency Rule - Testing of Animals, p. 1540 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I-XXXIII Procedural Rules, p. 1620 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I-II 

I-V 
38.4.142 

38.5.201 

Customers' Liability for Incorrect Billings, p. 
1242 
Electric and Gas Line Extensions, p. 1309 
and other rules - Intrastate Rail Rate Proceeding.s, 
p. 1433 
and other rules - Compensation for Consumer 
Intervenors in PURPA-Related Proceedings, p. 1312 

REVENUE, Department of, Title 42 

Determination of License Q~ota Areas, p. 1655 
Deductions from the Net Proceeds of Nonmetallic 
Mines, p. 1441 
Ded~ctions for Small Business Donations of Computer 
Equipment to Schools, p. 1437 
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42.11.111 
42.12.129 

42.12.203 

42.12.321 
42.13.302 
42.15.421 
42.15. 424 

42.15.504 
42.17.103 
42.20.141 

42.21.112 
42.22.101 

42.23.502 
42. 31.2101 
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Deductions for Corporate Donations of Computer 
Equipment to Schools, p. 1439 
Deduction of Windfall Profits Tax From Net 
Proceeds, p. 1326 
Imputed Value of Coal, p. 1329 
Voluntary Refund Checkoff for Nongame Wildlife 
Fund, p. 1331 
Voluntary Refund Checkoff for Nongame Wildlife, p. 
970, 1328 
Deduction for Insurance, Welfare, Retirement, 
Mineral Testing, Security and Engineering, p. 1039 
Five Year Statute of Limitations for Net Proceeds 
of Oil and Gas, p. 1043, 1545 
Formula for Adjusting Interest Income Exempt Under 
Federal Law, p, 1045, 1547 
Wholesale Distributors, Obligations, Collection of 
Annual License Fee, p, 1521 
State Liquor Identification Stamp, p. 1649 
Determination of Proximity to a Place of Worship or 
School, p. 1653 
Inter-Quota Area Transfers of All-Beverage 
Licenses, p. 1550 
and other rule - Special Permits, p. 1657 
Brewer Storage Depots, p. 1648 
Standard Deduction, p. 954, 1465 
Deductions for Expenses to Allow Taxpayer to be 
Employed, p. 945, 1465 
Investment Tax Credit, p. 1021, 1542 
Wages, p. 952, 1465 
and other rules - Appraisal of Agricultural Lands, 
p. 58, 121, 972 
Mobile Homes, p. 1047, 1544 
and other rule - Assessment of Centrally Assessed 
Property, p. 1658 
Investment Tax Credit, p. 1049, 1548 
and other rules - Definition of Public Contractor -
Deduction From the Gross Receipts Tax, p. 973, 1466 

SECRETARY OF STATE, Title 44 

I-VI 
1.2.419 

Kbsentee Ballot Envelopes, p. 1660 
Filing, Compiling, Printer Pickup and Publication 
Schedule for the Montana Administrative Register, 
p. 1523 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

46.5.116 

46.5.505 

46.5.508 
46.5 508 

Protective Services, Information System Operator, 
p. 1525 
and other rules - Licensing of Youth Foster Homes, 
p. 1333 
Foster Care Review Committee, p. 428 
Foster Care Review Committee, p. 636, 1550 
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46.5.801 and other rules - Licensing of Community Homes for 
Persons who are Developmentally Disabled, p. 1442 

46.12.1201 Reimbursement for Skilled Nursing and Intermediate 
Care Services, p. 643 

46.14.304 Low Income Weatherization Assistance Program; 
Income, p. 1341 
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