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BEFORE THE DEPARTMENT OF ADMINISTRATION

OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION
of Rules Implementing the
"Montana Procurement Act,"
Title 18, Chapter 4, MCA, and
the Repeal of Rules 2,5.101
Through 2.5.117 A.R.M.,
Regulating the State's
Purchasing Activity

NOTICE OF PUBLIC HEARING ON ADOPTION
OF PURCHASING RULES AND THE REPEAL OF
EXISTING PURCHASING RULES

et o e N N A

TO: All Interested Persomns:

1. On December 6, 1983, at 9:00 a.m., a public hearing will be held
in room 160 of the Mitchell Building, Helena, Montana to consider the
adoption of rules implementing the Montana Procurement Act, Title 18,
Chapter 4, MCA, and the repeal of rules 2.5,101 through 2.5,117, A.R.M,,
the existing state purchasing rules.

2, The proposed rules replace rules 2.5,101l through 2.5.117 A.R.M.
which can be found on pages 2-137 through 2-148 of the Administrative Rules
of Montana. The authority of the agency to repeal the rules is based on
section 18-4-221, MCA.

3. The proposed rules provide as follows:

RULE T DEFINITIONS 1In these rules, words and terms defined in Title
18, Chapter 4, MCA, shall have the same meaning as in the statutes and,
unless the context clearly requires otherwise or a different meaning 1is
preseribed for a particular section, the following definitions apply:

(1) '"Bid Sample" means a sample to be furnished by a bidder to show
the characteristics and/or quality of the item offered in the bid.

(2) "Bidders list" means a list maintained by the department giving
the names and addresses of suppliers of various goods and services from
whom bids, proposals, and quotations can be solicited.

(3) "Brand name specification” means a specification that cites a
brand name, model number, or some other designation that identifies a
specific product as an example of the desired characteristics and/or
quality of merchandise.

(4) "Central Stores" means the enterprise program operated by the
Department which develops standard specifications, procures, warehouses and
delivers certain common use supplies for state agencies.

(5) "Competitive bidding" means the offering of prices by individuals
or firms competing for a contract to supply specified services or
merchandise.

(6) "Controlled items" means those supplies and services identified
by the Department as commonly used items which, when consolidated for
purchaging purposes, result in volume adequate to obtain discounted prices.
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(7) "Days" mean calendar days. In computing any period of time
prescribed or allowed by these rules, the day of the event after which the
designated period of time begins to run 18 not to be included, but the last
day of the period so computed is to be included, unless it is a Saturday,
Sunday, or a legal holiday, in which event the perlod runs until the end of
the next business day.

(8) "Descriptive Literature" means information available in the
ordinary course of business which shows the characteristics, constructionm,
or operations of an item and enables the State to consider whether the item
meets its needs.

(9) "Offer" means proposal, "Offeror" means a person submitting a
proposal when a procurement is made by a source selection method other than
competitive sealed bidding.

(10) "Practicable” and "Practical" means that which can be
accomplished or put into practical application.

(11) "Purchase order" means a document used to formalize a purchase
transaction with a vendor.

(12) "Requisition" means the document used to request that a contract
be entered into for a specific need, and may include, but is not limited
to, the description of the requested item, delivery schedule,
transportation data, criteria for evaluation, suggested sources of supply,
and information supplied for the making of any written determination
required by Title 18, chapter 4, MCA or these rules.

(13) "Requisition time schedule" means a schedule issued by the
purchasing division each year which designates the dates by which certain
categories of controlled items must be requested from the department.

(14) "Resident" means any person, firm, partnership, or corporation
whose domicile or offered materials, supplies, or equipment meets the
requirements of 18-1-103, MCA.

(15) "Restrictive specification” means specificatiomns that
unnecessarily limit competition by eliminating supplies and services that
would be capable of satisfactorily meeting actual needs.

(16) "Solicitation" means an Invitation for Bids, a Request for
Proposals, a Request for Quotatioms, or any other document issued by the
State for the purpose of solieiting bids or proposals to perform a State
contract, )

(17) "Specifications" means a detailed description of what the
purchaser requiras and what a bidder must offer to be considered for an
award.

(18) "Term contract” means a contract in which supplies or services
are purchaged at a predetermined unit price for a specific period of time.

(19) "Unit price" means the price of a selected unit of a supply or
service; e.g., price per ton, foot, box,

(20) "Vendor" means a seller of supplies or services. (AUTH:
18-4-221, MCA; IMP; 18-4-221, MCA.)

RULE II DEPARTMENT OF ADMINISTRATION RESPONSIBILITIES (1) The
Department is responsible for all procurements of all State supplies and
services, All activities, including procedures, manuals, and forms, which
govern such procurements will be prepared by or under the supervision of
the Department.

(2) Bidders list. The Department will establish a central State
bidders 1list, determine eligibility for residence preference of vendors for
purchases made under Title 18, Chapter 4, MCA, investigate complaints
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against vendors, and remove vendors from the State list as described in
Rules VI, VII, and VIII,

(3) Purchasing for Agencies. The Department shall process
requisitions for agencies, for items not delegated, in accordance with Rule
Iv.
(4) Controlled items. The Department will identify and purchase for
the State coutrolled items. Controlled items will be purchased by:

(a) Term Contract;

(b) Requisition Time Schedule; and

(¢) Central Stores.

(5) Printing. The Department is responsible for all printing.

(6) Approvals, The Department is responsible for coordinating
certain functions within state government. Part of the coordination
process is the review and approval of certain equipment. Approval prior to
purchase is required for the following supplies or services regardless of
delegated authority:

(a) Duplicating, Printing, Bindery, Graphic Arts and Photocopy
Equipment-—approval by Publications and Graphica Division is required.

(b) Data Processing, Word Processing and Filing Fquipment—-approval
by Computer Services Division is required,

(¢) Communications Equipment--approval by Communications Division is
required.

(7) Delegation of Authority

(a) The Department may delegate authority and may revoke authority it
has delegated, Factors to be considered in making the decision to delegate
include:

(1) the expertise of the potential delegate in terms of procurement
knowledge and any specialized knowledge pertinent to the authority to be
delegated;

(11) the past experience of the potential delegate in exercising
similar authority;

(111) the degree of economy and efficiemcy to be achieved in meeting
the State's requirements if authority is delegated; and

(iv) the consistency of delegation under similar circumstances.

(b) The Department may delegate authority to any department of the
executive branch, to legislative entities, and judicial entities of this
State. Such delegation shall be writtem into a delegation agreement and
shall specify:

(1) the activity or function authorized;

(11) . any limits or restrictions on the exercise of the delegated
authority;

(111) whether the authority may be further delegated; and

(iv) the duration of the delegation.

(c) The Department will provide training to agencles on purchasing in
accordance with delegated responsibilities.

(d) The Department will perform reviews of agency purchasing
procedures to insure compliance with the delegation agreement, these rules
and Title 18, Chapter 4, MCA, (AUTH: 18-4-221, MCA; IMP: 18-4-22]1 and
18-4-222, MCA.)

RULE III DELEGATION OF PURCHASING AUTHORITY (1) A designee of the
Department shall exercise delegated authority in accordance with the
written delegation agreement described in Rule IT, with the Montana
Procurement Act, and with these rules,
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(2) To initiate development of a delegation agreement with the
Department, an agency should submit a written request to the Department.

(3) Unless specifically addressed in a delegation agreement, agencies
must buy controlled items from the Requisition Time Schedule, Term
Contracts and Central Stores, Agencies can procure non-controlled items
and controlled items not available from the above sources by the procedures
established in these rules, (AUTH: 18-4-221, MCA; IMP: 18-4-221 and
18-4-222, MCA,)

RULE IV REQUISITIONS FROM THE AGENCIES TO THE DEPARTMENT (1) . All
agencies of State government must complete the Department's requisitiors
when a State purchase order 1s required from the Department. The
requisition must be signed by an authorized agency official, Only
quantities of items of a like nature (items ordinarily procureable from the
gsame vendor) shall be combined on one requisition, The requisition must be
accompanied by specifications as described in Rule X.

(2) Agencies must obtain written apptroval as required for equipment
deseribed in Rule II (6).

(3) Upoen receipt of a requisition, the Department will decide when
the procurement will be initiated and the time for response to the
golicitation., The Department will send a copy of the solicitation to the
requesting agency for review prior to bid opening.

(4) The Department may return a requisition to the requesting agency
without processing, if deemed appropriate by the Department, for reasons
such as, but not limited to, the requisition:

(a) does not contain sufficient specifications;

(b) can not be procegsed in a timely manner;

(¢) 4s within the agency's delegated authority;

(d) has no evidence of approvals required in (2) above; or

(e) does not comply with all requirements of these rules. (AUTH:
18-2-221; IMP: 18-4-221, MCA.)

RULE V ENFORCING THE CONTRACT (1) Except for items purchased and
warehoused by the Central Stores program, agencies are responsible for
receiving supplies and services procured on their behalf by the Department.
Recelving means inspecting the supply or service and checking it against
the contract to insure that it 1s acceptable, complete and in compliance
with the terms of the contract.

(2) Agencies should seek to resolve problems with vendors directly.
If such efforts are not successful, agencies must submit written formal
complaints about vendor performance to the Department. (AUTH: 1844221,
MCA; IMP: 18-4-221, MCA.)

RULE VI BIDDERS LIST (1) The State Purchasing Division maintains a
central State bidders list for all supply and service commodities. Names
and addresses on bidders lists shall be available for public inspection but
these lists shall not be used for private promotional, commercial or market
purposes.

(2) To get on the central State bidders list, a vendor must submit
affidavit forms completed as appropriate, including information sufficient
to identify the proper commodity(ies) on which the vendor wishes to bid.
Affidavits are available from: Purchasing Division, 165 Mitchell Bldg.,
Helena, Montana 59620. (AUTH: 18-4-221, MCA; IMP: 18-4-221, MCA.)
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RULE VII SUSPENSION OR REMOVAL FROM BIDDERS LIST (1) The Department
has the authority to suspend or remove a vendor from the bidders list if
the Department determines the vendor is:

(a) non-responsible as defined in 18-4-301, MCA; or

(b) non-responsive as defined in 18-4-301, MCA.

(2) Suspension from State Bidders Liat:

(a) The Department may suspend a vendor from the State Bidders List
upon written determination by the Department that probable cause exists for
removal under 18-4-241, MCA, A notice of suspension, including a copy of
the determination, shall be sent to the affected vendor. The notice must
state that:

(1) the suspension is for the period it takes to complete an
investigation into possible removal but not for a period in excess of three
month;

(11) bids or proposals will not be solicited from the suspended
vendor, and, if they are received, they will not be considered during the
perlod of suspension; and

(11i) the suspended vendor may request a redetermination of the
determination.

(b) Suspension is effective upon the notice of suspension and, unless
the suspension is terminated by the Department or a court, it will remain
in effect until its expiration date or until a removal decision takes
effect.

(3) Removal from State Bidders List:

(a) For Cause:

(1) The Department may remove a vendor from the State bidders list
upon written determination by the Department that cause exists under
18-4-241, MCA,

(11) The Department shall prepare a written decision regarding a
removal and send a copy to the affected vendor. The final decision shall
recite the facts relied upon. The written decision shall indicate the
length of the removal, not to exceed three years, the reasons for the
action, and to what extent affiliates are affected.

(111) A removal decision is effective upon issuance and receipt by the
affected vendor and remains effective until its expiration date unless
terminated by the Department or a court.

(b) For failure to respond:

(1) The Department may remove from the bidders list for particular
items, vendors who fail to respond to Invitations for Bids on three (3)
consecutive procurements of those items. Prospective bidders may be
reinstated on such lists as described in Rule VI.

(4) Maintenance of List of Removed for Cause or Suspended Vendors.
The Department shall maintain an updated list of vendors removed or
suspended from the bidders list as described in (3) (a) above. The list
shall be available to the public upon request, (AUTH: 18-4-221, MCA; TIMP:
18-4-241 and 18-4-308, MCA.)

RULE VIIT BIDDING PREFERENCES (1) The Department determines
eligibility of vendors for bidding preferences authorized by 18-1-101
through 18-1-113, MCA,

(2) To determine eligibility, the Department requires vendors to
apply for preference by completing the applicable sections of the Bidder
Affidavit form described in Rule VI. Vendors who knowingly submit
i{naccurate information on this form may be deemed non-responsible and
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subject to the provisions of Rule VII,
(3) To apply the preference, the amount of the prefereﬂce 18 added to
the nonpreferred bid, not subtracted form the preferred bid. For example:

Regsident Bid Non-Resident Bid
$100,00 $99,00
x 1.03
$101,97

(AUTH: 18=4=221, MCA; IMP: 18-4-221, MCA.)

RULE IX BID PREPARATION (1) Bids shall be prepared in ink or by
typewriter, All bids must be signed in ink by an authorized person.

(2) Any exceptions to the bid or specifications on the part of the
bidder must be clearly indicated. Exceptions may be rejected.

(3) Each item on which a bidder submits a quotation must be new and
unugsed and of the latest model or manufacture unless otherwise specified by
the State. It shall be equal in quality and performance characteristics
to that indicated in the Invitation for Bid.

(4) The price for each ltem must be stated in the bid and shall be
clearly shown in the space provided on the bid form. Only one unit price
shall be shown for each item unless specific provieion is made in the bid
form for an optional figure. The price of each item shall be extended to
show the total price for the quantity requested. In case of error in
extension, the unit price shall prevail.

(5) Item-by-item unit price bids must be submitted and will receive
primary consideration for award. All-or-none bids may be submitted as
alternatives and will be considered if clearly in the best interest of the
State.

(6) Payment will be due 30 days from the issuance of a signed Montana
purchase order and:

(a) receipt of a properly executed claim; or

(b) completion of delivery of the items in a satisfactory condition,
whichever is later.

(7) Vendors may quote a cash discount based on early payment; hovever
such discounts will not be considered in determination of low bid and
payment terms will remain as in (6) above.

(8) Vendors will offer a firm price for 30 days after a bid opening,
pending award, unless otherwise provided for in the invitation for bids.

(9) Unless otherwise specifled in the invitation for bids or request
for proposals, all bids shall show the delivered price F.0.B. destination
to the using agency, including all transportation and handling charges.
(AUTH: 18-4-221, MCA; IMP: 18-4-221, MCA.)

RULE X SPECIFICATIONS (1) Specifications shall clearly describe the
State's requirements and allow for the obtaining of a supply or service
which is adequate and suitable for the State's needs in a cost effective
manner, Specifications may take into account, to the extent practicable,
the costs of ownership and operation as well as initial acquisition costs
and shall permit maximum practicable competition consistent with this
putrpose.

(2) Specifications shall, to the extent practicable, emphasize
functional or performance criteria and limit design or other detailed
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physical descriptions to those necessary to meet the needs of the State.
To facilitate the use of the criteria a Using Agency shall endeavor to
include as a part of its purchase requisitions the principal functional or
performance needs to be met and any compatibility requirement.

(3) 1In developing specifications, accepted commercial standards shall
be used and unique trequirements shall be avoided, to the extent
practicable.

(4) Brand name items or descriptions may be used to indicate standards
of quality, performance and/or use desired. More than one acceptable brand
name must be indicated, to the extent practicable.

(5) Restrictive specifications shall not be used unless no other
manner of deseription will suffice. In that event, a written determination
shall be made that it is not practicable to use a less restrictive
specification., (AUTH: 18-4-232, MCA; IMP: 18-4~231 through 18-4-234, MCA,)

RULE XI BID AND PERFORMANCE SECURITY (1) Bid Security. Factors to
consider in determining whether to require bid security for supply
contracts or service contracts include:

(a) Type of commodity;

(b) Past State experience; and

(c) Potential damages if bidder reneges,

(2) Performance security, Factors to consider in determining whether
to require performance security for supply contracts or service contracts
include:

(a) Type of commodity;

(b) Past State experience;

(c) Labor required to perform the contract;

(d) Materials required to perform the contract;

(e) Amount and number of subcontracts;

(f) TDamages chargeable to the State if the contractor defaults.

(3) Bid and performance security requirements must be stated in the
Invitation for Bids or the Request for Proposalsa,

(4) Types of security:

(a) The preferred types of security are bonds as described in
18-4-312(2) (a) and cash as described in 18-4=312(2) (c) and (d), MCA,

(b) If certificates of deposit or money market certificates are
determined to be acceptable in order to increase competitiom, they shall be
issued in the name of the vendor and the State of Montana from a properly
ingured financial ipstitution.

(e) If irrevocable letters of credit are determined to be acceptable
in order to increase competition, they shall be 1ssued from a properly
insured financial institution on a form reviewed and approved by the
Department, (AUTH: 18-4-221, MCA; IMP: 18-1-201, MCA.)

RULE XII PUBLIC NOTICE (1) Invitations for Bids and Requests for
Proposals shall be mailed or otherwise furnished to a sufficient number of
bidders required to secure competition.

(2) 1In the interests of economy, Notices of Availability of
Invitations for Bids and Requests for Proposals may be mailed as provided
in subsection (1) and/or advertised as provided in subsection (4) instead
of the complete Invitation or Requast,

(3) Where appropriate the State may require payment of a fee or a
deposit for supplying the Invitation for Bids or Request for Proposals.

(4) The State may determine that bids and proposals should be
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golicited through advertising to secure adequate competition. If so, the
advertisement shall be made in at least three newspapers (one of which must
be a daily) of general circulation printed within the state, once each week
for 2 consecutive weeks, and shall identify the supply or service
golicited; the time, date and location where bids and proposal will be
received and where to obtain copies.

(5) A copy of all Invitations for Bids and Requests for Proposals
shall be made available for public inspection. (AUTH: 18-4-221, MCA; IMP:
18-4-303 and 18-4-304, MCA.)

RULE XIII COST PRINCIPLES (1) Definitions:

(a) "Actual Costs" means all direct and indirect costs incurred for
services rendered or supplies delivered, as distinguished from allowable
costs only.

(b) "Cost Ohjective" means any unit of work such as a function, an
organizational subdivision, or a contract for which provision is made to
accumulate and measure separately the cost of processes, products, jobs,
capitalized projects, and similar items.

(¢) "Final cost objective" means a cost objective that has allocated
to it both direct and indirect costs and, in the contractor's accumulation
system, is one of the final accumulation points.

(2) The cost principles and procedures contained in this rule are to
be used to determine the allowability of incurred costs for the purpose of
reimbursing costs under contract provisions which provide for the
reimbursement of costs.

(a) The costs principles and procedures set forth in this rule may be
used as guldance in:

(i) the establishment of contract cost estimates and prices under
contracts awarded on the basis of competitive sealed proposals where the
award may not be based on adequate price competition; sole source
procurement; and competitive selection procedures;

(ii) the establishment of price adjustments for contract changes
including contracts that have been let on the basis of competitive sealed
bidding or otherwise based on adequate price competition;

(11i) the pricing of termination for convenilence settlements; and

(iv) any other situation in which cost analysis is used.

(b) These cost principle rules are not applicable to:

(i) the estahlishment of prices under contracts awarded on the
basis of competitive sealed bidding or otherwise based on adequate price
competition rather than the analysis of individual, specific cost elements,
except that this rule does apply to the establishment of adjustment of
price for changes made to such contracts;

(i1) prices which are fixed by law or regulation; and

(111) prices which are based on established catalogue prices as
defined in 18-4-301, MCA, or established market prices.

(3) The contract shall provide that the total allowable cost of a
contract 1s the sum of the allowable direct costs actually incurred in the
performance of the contract in accordance with its terms, plus the properly
allocable portion of the allowable indirect costs, less any applicable
credits such as discounts, rebates, refunds, and property disposal income.

(a) Costs shall be accounted for in accordance with generally
accepted accounting principles and in a manner that is consistent with the
contractor's usual accounting practices in charging costs to its other
activities. In pricing a propesal, a contractor shall estimate costs in a
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manner consistent with its cost accounting practices used in accumulating
and repotting costs,

(b) The contract shall provide that costs are allowable to the extent
they are:

(1) reasonable, as defined in (4) below;

(11) allpcable, as defined in (5) below;

(111) lawful under any applicable law; and

(iv) in the case of costs invoiced for reimbursement, actually
incurred or accrued and accounted for in accordance with generally accepted
accounting principles.

(4) A cost is reasonable if in its nature or smount it does not
exceed that which would be incurred by an ordinarily prudent person in the
conduct of competitive business in that industry. In determining the
reasonableness of a given cost, consideration shall be given to:

(a) requirements imposed by the contract terms and conditioms;

(b) whether the cost is of a type generallv recognized as ordinarv
and necessary for the conduct of the contractor's business or the
performance of the contract;

(¢) the restraints inherent in, and the requirements imposed by, such
factors as generally accepted sound business practices and federal and
state laws and regulations;

(d) the action that a prudent business manager would take under the
circumstances, including general public policy and considering
responsibilities to the owners of the business, employees, customers, and
the State;

(e) significant deviations from the contractor's established practices
which may unjustifiably Increase the contract costs; and

(f) other relevant circumstances.

(5) Allocable costs shall be determined as follows:

(a) A cost is allocable if it 1s assignable or chargeable to one or
more cost objectives in accordance with relative benefits received and if
it:

(i) is incurred specifically for the contract;

(11) benefits both the contract and other work, and can be
distributed to both in reasonable proportion to the benefits received; or

(1ii) 1s necessary to the overall operations of the business, although
a direct relacionship to any particular cost objective may not be evident,

(b) Costs are allocable as direct or indirect costs. Similar costs
(those incurred for the same purpose, in like circumstances) shall be
treated consistently either as direct costs or indirect costs except as
provided by these rules. If a cost 1s treated as a direct cost in respect
to one cost objective, 1t and all similar costs shall be treated as a
direct cost for all cost objectives, Further, all costs similar to those
included in any indirect cost pool shall be treated as indirect. All
distributions to cost objective from a cost pool shall be on the same
basis.

(¢) A direct cost is a cost which can be identified specifically with
a particular final cost objective. A direct cost shall be allocated only
to its specific cost objective. To be allowable, a direct cost must be
incurred in accordance with the terms of the contract.

(d) An indirect cost is one identified with no specific final cost
objective or with more than one final cost objective. Indirect costs are
those remaining to be allocated to the several final cost objectives after
direct costs have been determined and charged directly to the contract or
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other work as appropriate. A direct cost of minor dollar amount may be
treated as indirect costs, provided that such treatment produces
substantially the same results as treating the cost as a direct cost.

(e} Indirect costs shall be accumulated into logical cost groups (or
pools), with consideration of the reasons for inmcurring the costs. Each
group should be distributed to cost objectives benefiting from the costs in
the group. Each indirect cost group shall be distributed to the costs
substantially in proportion to the benefits received by the cost
objectives. The number and composition of the groups and the method of
distribution should not unduly complicate indirect cost allocation where
substantially the same results could be achieved through less precise
methods.

(£) The contractor's methods of distribution may require examination
if:

(1) any substantial difference exists between the cost patterns of
the work performed under the contract and the contractor's other work;

(ii) any significant change occurs in the nature of the business, the
extent of subcontracting, fixed asset improvement programs inventories, the
volume of sales and production, manufacturing processes, the contractor's
products, or other relevant circumstances; or

(111) indirect cost groups developed for a contractor's primary
location are applied to off-site locatilons. Separate cost groups for costs
allocable to off-site locations may be necessary to distribute the
contractor's costs on the basis of the benefits accruing to the appropriate
cost objectives.

(g) The base period for indirect cost allocation is the one in which
such costs are incurred and accumulated for distribution to work performed
in that period. Normally, the base period is the contractor's fiscal year.
A different base period may be appropriate under unusual circumstances, In
such cases, an appropriate period must be agreed to in advance. (AUTH:
18-4=225, MCA; IMP: 18-4-225, MCA.)

RULE XIV MISTARES IN BIDS (1) The Procurement Officer may allow a
bidder to correct minor mistakes in a bid if the mistake 1is clearly not
attributed to an error in judgment and the mistake and the intended correct
bid are clearly evident on the form of the bid document. Examples of
correctable mistakes include, but are not limited to:

(a) typographical errors;

(b) errors in extending unit prices;

(¢) tramgposition errors; and

(d) arithmetical errors.

(2) The Procurement Officer may permit a bidder to withdraw a low bid

if:

(a) a mistake 1s clearly evident on the face of the bid document but
the intended correct bid is not similarly evident; or

(b) the bidder submits proof of evidentiary value which clearly and
convincingly demonstrates that a mistake was made, (AUTH: 18-4-221, MCA;
IMP: 18-4-303 and 18-4-304, MCA,)

RULE XV ANTICOMPETITIVE PRACTICES (1) Every solicitation must
provide that by submitting a bid or offer, the bidder or offeror certifies
that the price submitted was Independently arrived at without collusion.

(2) A Procurement Officer who suspects that an anticompetitive practice
has occurred or may be occurring shall notify the Department which shall
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notify the Attorney General of the State and shall consider action which
may be appropriate under Title 18, Chapter 4, MCA and these rules. (AUTH:
18-4-221, MCA; IMP: 18-4-314, MCA.)

RULE XVI COMPETITIVE SEALED BIDS (1) "Sealed bid" is the preferred
method of competitive procurement for state supply contracts and service
contracts. Sealed bids shall be solicited with an Invitation for Bids.

(2) The Invitation for Bids shall include the following:

(a) Instructions and information to biddera concerning the bid
submission requirements, including the time and date set for receipt for
bids, the address of the office to which bids are to be delivered, the
maximum time for bid acceptance by the State, and any other special
information;

(b) The purchase description, delivery or performance schedule, and
any inspection and acceptance requirements not included in the purchase
description; and

(¢) the contract terms and conditions, including warranty and bonding
or other security requiremeuts, as applicable,

(3) The Invitation for Bide may incorporate documents by reference if
the Invitation for Bids specifies where such documents can be obtained,

(4) Amendments shall be sent to all vendors who received an
Invitation for Bids.

(5) The Invitation for Bide shall be on a form prescribed or approved
by the Department.

(6) Upon receipt of a bid, the State will time-stamp it and store it
in a secure place, unopened, until the time and date set for bid opening.

(7) Bids shall be opened publicly at the time, date and place
designated in the Invitation for Bids, The name of each bidder, the bid
price, and such other information as 1s deemed appropriate by the
Procurement Officer, shall be read aloud or otherwise made available, Such
information also shall be recorded at the time of bid opening; that is, the
bids shall be tabulated or a bid abstract made. The record shall be
available for public inspection.

(8) Following determination of product acceptability, if any is
required, bids will be evaluated to determine which bidder offers the
lowest cost to the State in accordance with the evaluation criteria set
forth in the Invitation for Bids and the preference provisions described in
Rule VIII. Only objectively measureable criteria which are set forth in
the Invitation for Bids shall be applied in determining the lowesat bildder.
Examples of such criteria include, but are not limited to, transportation
cost, and owunership or 1life cycle cost formulas. Evaluvation factors need
not be precise predictors of actual future costs, but to the extent
possible guch evaluation factors shall:

(a) be reasonable estimates based upon information the State has
available concerning future use; and

(b) treat all bids equitably.

(9) Nothing in this rule shall be deemed to permit contract award to
a bldder submitting a higher quality item than that designated in the
Invitation for Bids if such bidder is not also the lowest bidder as
determined under sub-section (8)., Further, this rule does not permit
negotiations with any bidder,

(10) If low tie bids are received which are not resolved by the
provisions of Section 18-1-111, MCA, award shall not be made by drawing
lots, except as set forth below, or by dividing business among identical
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bidders. In the discretion of the Department or the head of a Purchasing
Agency, award shall be made in any permissible mamner that will discourage
tie bids., If no permissible methods will be effective in discouraging tie
bids and a written determination is made Bo stating, award may be made by
drawing lots. Records shall be made of all Invitations for Bids on which
tie bids are received showing the following information:

(a) the identification number of the Invitation for Bids;

(b) the supply or service; and

(¢) a listing of all the bidders and the prices submitted,
A copy of such records shall be sent to the Attorney General's office if
collusion is suspected. (AUTH: 18-4~221, MCA; IMP: 18-4-303, MCA.)

RULE XVIT COMPETITIVE SEALFD PROPOSALS (1) '"Practicable" means what
may be accomplished or put into practical application.

(a) Competitive sealed bidding is practicable if the nature of the
procurement permits award to a low bidder who agrees by its bid to perform
without condition or reservation in accordance with the purchase
description, delivery, or performance schedule, and all other terms and
conditions of the Invitatiom for Bids.

(b) Competitive sealed bidding 1s not practicable when:

(1) tie contract needs to be other than a fixed-price type;

(11) oral or written discussions may need to be conducted with
offerors concerning technical and price aspects of their proposals;

(ii1) offerors may need to be afforded the opportunity to revise their
proposals, including prices;

(iv) award may need to be based upon a comparative evaluation as
stated in the Request for Proposals of differing price, quality, and
contractual factors in order to determine the most advantageous offering to
the State. Quality factors include technical and performance capability
and the content of the technical proposal; and

(v) the primary consideration in determining award may not be price.

(2) "Advantageous" means a judgmental assessment of what 1s in the
State's best interest,

(3) The officer who made the determination that sealed bidding is not
practicable or advantageous may modify or revoke it at any time, and the
determination should be reviewed for current applicability from time to
time,

(4) The Request for Proposals must be prepared in accordance with
sub-sections (1) through (6) of Rule XVI and must also include:

(a) a statement that discussions may be conducted with offerors who
submit proposals but that proposals may be accepted without such
digcussions; and

(b) all evaluation factors, including price, to be used and their
relative importance.

(5) Proposals shall not be opened publicly but shall be opened in the
presence of two or more procurement officials. Proposals and modifications
ghall be time-stampad upon receipt and held in & secure place until the
established due date. After the date established for receipt of proposals,
a Register of Proposals shall be prepared which shall include for all
proposals the name of each offeror, the number of modifications received,
if any, and a description sufficient to identify the supply or service
offered. The Register of Proposals shall be open te public inspection only
after award of the contract. Proposals and modifications shall be shown
only to State personnel having a legitimate interest im them.
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(6) The evaluation shall be based on the evaluation factors set forth
in the Request for Proposals. Numerical rating systems may be used but are
not required. Factors not specified in the Request for Proposals shall not
be considered.

(7) For the purpose of conducting discussioms, proposals shall be
initially classified as:

(a) acceptable;

(b) potentially acceptable; or

(c) unacceptable.

(8) TFor the purpose of competitive sealed proposals, the term
"offerors" includes only those businesses submitting proposals that are
acceptable or potentially acceptable and the term shall net include
businesses who submitted unacceptable proposals. Discussions with offerers
are held to:

(a) promote understanding of the State's requirements and the
offerors' proposals; and

(b) facilitate arriving at a comtract that will be most advantageous
to the State taking into consideration price and other factors set forth in
the Request for Proposals.

(9) The Procurement Office shall establish a common date and time for
the submission of best and final offers. The Procurement Officer shall
then make a written award determination showing the basis on which the
award was found to be most advantageous to the State based on the factors
set forth in the Request for Proposals. (AUTH: 18-4-221, MCA; IMP:
18-4-304, MCA.)

RULE XVIII SMALL PURCHASES OF SUPPLIES AND SERVICES (1) The
Department ot Purchasing Agency may procure supplies or services costing
lesa than $2,000 under this rule.

(2) This rule does not apply to controlled items as defined in Rule I
and items described in Rule IT Subsections (4), (5) and (6); however, if an
agency's annual apgregate total procurements of an item on the Departments
Requisition Time Schedule 1s reasonably anticipated to be less than $200,
the agency may purchase the item according to the provisions of this rule.

(3) If a supply or service is available from only one business, the
sole source procurement methods set forth in Rule XIX shall he used even if
the procurement is a small purchase as specified in sub-section (1).

(4) Procurement requirements shall not be artificially divided to
avoid using the other source selection methods set forth in Title 18,
Chapter 4, MCA,

(5) For small purchases of supplies or services over 5500 and under
$2,000, the Procurement Officer shall solicit no less than three (3)
businesses to submit written quotations, and shall record the quotations
and place them in the procurement file. The Procurement Officer shall award
to the business offering the lowest acceptable quotation. The names of the
businesses submitting quotarions and the date and amount of each quotation
gshall be recorded and maintained as a public record.

(6) The Department shall adopt operational procedures for making
small purchases of less then $500, The operational procedures shall
provide for obtaiming adequate and reasonable competition and for making
records to properly account for funds and to facilitate auditing of the
Purchasing Agency. (AUTH: 18-4-221, MCA; IMP: 18-4-305, MCA.)

RULE XIX SOLE SCURCE PROCUREMENT (1) The provisions of this rule
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apply to all sole source procurements unless exigency procutements
described in Rule XX are necessary.

(2) Sole source procurement is not permissible unless a required item
is available from only a single supplier. A requirement for a particular
proprietary item does not justify a sole source procurement if there is
more than one potentlal bidder or offeror for that item. The following are
examples of circumstances which could necessitate sole source procurement:

(a) The compatibility of equipment, accessories, or replacement parts
is the paramount consideration; or

(b) there is no existent equivalent product.

(3) The determination as to whether a procurement shall be made as a
sole source shall be made by the Department or as delegated by a written
delegation agreement, The determination and the basis therefore must be in
writing, In cases of reasonable doubt, competition should be solicited.
Request by a Using Agency that a procurement be restricted to one potential
contractor must be accompanied by an explanation as to why no other will be
suitable or acceptable to meet the need.

(4) The Procurement Officer may conduct negotiations, as appropriate,
as to price, delivery, and terms.

(5) For the purpose of complying with 18-4-306, MCA, a record of sole
source procurements shall be maintained that lists:

(a) each contractor's name;

(b) the amount and type of each contract;

() a listing of the supplies or services procured under each
contract; and

(d) the identification number of each contract file. (AUTH:
18-4~221, MCA; IMP: 18-4-306, MCA.)

RULE XX EXIGENCY PROCUREMENTS (1) Exigency procurement shall be
limited to those supplies or services necessary to meet the exigency.

(2) The determination as to whether a procurement shall be made as an
exigency procurement shall be made by the Department or as delegated by a
written delegation agreement, The determination must be in writing and
must state the basis for am exigency procurement and for the selection of
the particular contractor.

(3) The procedure used shall be selected to assure that the required
supplies or services are procured in time to meet the exigency. However,
such competition as is practicable shall be obtained.

(4) A record of each exigency procurement shall be made as soon as
practicable amd shall set forth:

(a) the contractor's name;

(b) the amount and type of the contract;

(c) a listing of the supplies or services procured under the
contract; and

(d) the written documentation required in sub-section (2). (AUTH:
18-4=221, MCA; TMP: 18-4-133, MCA.)

RULE XXI AUTHORITY TO DISPOSE OF SUFPLIES (1) No Agency may
transfer, sell, trade-in, or otherwise dispose of supplies owned by the
State without written authorization of the Department.

(2) Agencies shall notify the Department of all surplus supplies on
such forms and at such times as the Department may prescribe, In so deing,
an Agency may suggest & dollar value per item or per lot that it desires to
receive from any transfer or disposition of the surplus supplies, but the
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suggestion does not constitute the minimum sale or transfer amount, The
figures are not public information prior to transfer or sale, (AUTH:
18-4-226, MCA; IMP: 18-4-226, MCA.)

RULE XXII DISPOSITION OF SURPLUS SUPPLIES (1) Insofar as feasible
and practical, the Department shall transfer surplus supplies to other
State agencies and other units of government.

(2) Surplus supplies must be offered to the public through
competitive sealed bids, public auction, established markets, or posted
prices. It 18 recognized, however, that some types and classes of items
can be sold or disposed of more readily and advantageously by other means,
including barter. In such cases and also where the nature of the supply or
unusual circumstances call for its sale to be restricted or controlled, the
Department may employ such other means, including appraisal, 1if the
Department makes a written determination that such procedure 1is
advantageous to the State. Only United States Postal Money Orders,
certified checks, cashler's checks or business checks may be accepted for
sales of surplus property; except cash or a personal check may be accepted
for petty cash sales of less than $100.

(3) Competitive Sealed Bidding:

(a) If a sale is made by competitive sealed bidding, notice of the
sale must be given at least ten (10) days before the date set for opening
bids by:

(1) mailing a Request for Sale Bids to prospective bidders,
including those bidders on lists maintained for this purpose; and

(11) newspaper advertisement may also be used.

(b) The Request for Sale Bids must list the supplies offered for
sale; designate theilr location and how they may be inspected; and state the
terms and conditions for bid opening. Bids shall be opened publicly,

(¢) Award must be made in accordance with the provisions of the
Request for Sale Bids to the highest responsive and responsible bidder, 1f
the price offered by such bidder is acceptable to the Department. If the
price is not acceptable, the Department may:

(1) reject the bids in whole or in part and negotiate the sale, but
the negotiated sale price must be higher than the highest responsive and
responsible bidder's price; or

(11) such officer may resolicit bids.

(4) Auctions: Supplies may be sold at acution. When appropriate, an
experienced auctioneer should be used to cry the sale and assist in
preparation of the sale, The solicitation to bidders should stipulate, at
a minimum, all the terms and comditiens of any sale, including, but not
limited to:

(a) that a deposit may be required in order to participate in the
bidding;

(b) that the purchaser must remove within a stated time all surplus
supplies purchased;

(c) that the State retains the right to reject any and all bids; and

(d) 1f a minimum bid is set, that blds below a minimum bid set by the
State in advance will be rejected.

(5) Established Markets: Established markets are places where
supplies such as livestock and produce are regularly sold in wholesale
lots, and prices are set by open competition. Surplus supplies may be sold
in established markets for such supplies.

(6) Posted Prices; Surplus supplies may be sold at posted prices as
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determined by the Department when such prices are hased on falr market
value and the sale is conducted pursuant to written procedures established
by the Department.

(7) Trade-Ing: Surplus supplies may be traded-in only if the
Department determines the trade-in value is expected to equal or exceed the
value estimated to be obtained through the sale or other disposition of the
supplies. (AUTH: 18-4-226, MCA; IMP: 18-4-226, MCA.)

4, The Department is proposing these rules to implement the
procurement procedures of the "Montana Procurement Act", (Chapter 519, L
1983) Title 18, Chapter 4, MCA, which provides a statutory framework of
sound procurement fundamentals to be implemented by rules.

5. The existimg rules are proposed to be repealed bacause they
implement statutes which were repealed by the "Montana Procurement Act”,
Chapter 519, L, 1983.

6. Interested persons may present their data, views, or arguments
either orally or in writing, at the hearing, Written data, views, or
arguments may also be submitted to Ms, Laurie Ekanger, Administrator,
Purchasing Division, Room 165, Mitchell Building, Helena, MT, no later
than December 9, 1983.

7. Ma. M, Valencia Lane has been designated to preside over and
conduct the hearing.

5 7

) . -

S g éf%btthﬁP{s
Morris L. Brusett, Director
Department of Administration

Certified to the Secretary of State October 31, 1983,
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STATE AUDITOR'S OFFICE
SECURITIES DEPARTMENT
HELENA, MONTANA

NOTICE OF PUBLIC HEARINC
FOR ADOPTION OF RULES

In the matter of the adoption
of rules creating a
registration exemption for
Regulation D securities
offerings and creating
examination, reporting and
record keeping requirements
for investment advisors.

P N

TO: All Interested Persons:

1. On December 16, 1983 at 10:00 Aa.M. a public
hearing will be held in Room 159 of the Mitchell Building,
Fifth & Roberts Street, Helena, Montana to congider the
adoption of rules relating to a registration exemption for
Regulation D securities offerings and relating to
examination, reporting, and record keeping requirements for
investment advisors,

2, The proposed rules do not replace or modify any
section c¢urrently found in the Adninistrative Rules of
Montana.

3. The proposed rules provide as follows:

RULE I, UNIFORM LIMITED OFFERING EXEMPTION. (1) By the
authority delegated to the Securities Commissioner in
Section 30-10-105(16), MCA (1983), the following transaction
is exempt from the registration provisions of the Securities
Act of Montana:

(a) Any offer or sale of securities offered or sold in
compliance with Securities Act of 1933, Regulation D, Rules
230.501-230,503 and 230.505 and/or 230.506 as made effective
in Release No. 33-6389 and which sgatisfies the following
further conditions and limitations:

(i) All persons who offer or sell securities in this
state to nonaccredited and/or accredited investors as
defined in Securities Act of 1933, Regqulation D, Eule
230.501(a)(5)-(7) shall bhe appropriately registered in
accordance with this state's securities law. It is a
defense to a violation of this subsection if the issuer
sustains the burden of proof to establish that he or she did
not know and in the exercise of reasonable care could not
have known that the person who received a commission, fee or
other remuneration was not appropriately registered in this
state.

(ii) Wo exemption under this rule shall be available
for the securities of any issuer if any of the parties
described in Securities Act of 1933, Regulation A, Rule
230,252 sections (c),{(d),(e) or (£):
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(A) Has filed a registration statement which is
subject of a currently effective registration stop order
entered pursuant to any state's securities law within five
years prior to the filing of the notice reqyuired under this
exemption.

{B) Has been convicted within five years prior to the
filing ©of the notice required under this exemption of any
felony or misdemeanor in connection with the offer, purchase
or sale of any security or any felony involving fraud or
deceit, including but not limited to forgery, embezzlement,
obtaining money under false pretenses, larceny or conspiracy
to defraud.

{C) Is currently subject to any state administrative
enforcement order or judgment entered by that state's
securities administrator within five years prior to the
filing of the notice required under this exemption or is
subject to any state's administrative enforcement order or
judgment in which fraud or deceit, including but not limited
to making untrue statements of material facts and omitting
to state material facts, was found and the order or judgment
was entered within five years prior to the filing of the
notice regquired under this exemption.

(D) Is subject to any state's administrative
enforcement order or Jjudgement which prohibits, denies or
revokes the use of any exemption from registration in
connection with the offer, purchase or sale of securities.

(E) Is currently subject to any order, judgment or
decree of any court of competent jurisdiction temporarily or
preliminarily restraining or enjoining, or is subject to any
order, judgment or decree of any court of competent
jurisdiction, permanently restraining or enjoining, such
party from engaging in or continuing any conduct or practice
in connection with the purchase or sale of any security or
involving the making of any false filing with the state
entered within five years prior to the filing of the notice
required under this exemption.

(F) The prohibitions of paragraphs A-C and E above
shall not apply if the person subject to the
disqualification is duly 1licensed or registered to conduct
securities related business in the state in which the
administrative order or judgement was entered against such
person or if the broker/dealer employing such party is
licensed or registered in this state and the Form BD filed
with this state discloses the order, conviction, judgment or
decree relating to such person. No person disqualified
under this subsection may act in a capacity other than that
for which the person is licensed or registered.

(G) Any disqualification caused by this section is
automatically waived if the state securities administrator
or agency of the state which c¢reated the basis for
disqualification determines upon a showing of good cause
that it is not necessary under the circumstances that that
exemption be denied.
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(iii) ‘The issuer shall file with the Commissioner a
notice on Form D {(17CFR239.500):

(A) Prior to any offer being made to a person in this
state and no later than 10 days prior to the receipt of
congideration or the delivery of a subscription agreement by
an. investor in this state which results from an offer being
made in reliance upon this exemption and at such other times
and in the form reguired under Regulation D, Rule 230.503 to
be filed with the Securities and Exchange Commission.

(B) The notice shall contain an undertaking by the
issuer to furnish to the seccurities commissioner, upon
written request, the information furnished by the issuer to
offerees, except where the Commissioner pursuant to
regulation reguires that the information be filled at the
same time witd the filing of the notice.

(C) Unless otherwise available, included with or in
the initial notice shall be a consent to gervice of process.

(D) Every person filing the initial notice provided
for in 1 above shall pay a filing fee of $200,00 for the
first $100,000.00 of initial issue or portion thereof in
this state, based on offering price, plus 1/10 of 1% for any
excess over $100,000.00, with a maximum of $1,000.00,

(iv} In all sales to nonaccredited investors in this
state the issuer and any person acting on its behalf shall
have reasonable ground to believe and after making
reasonable inguiry shall believe that one of the following
conditions are gatisfied:

A, The investment is sguitable for the purchaser upon
the basis of the facts, if any, disclosed by the purchaser
as to his other security holdings and as to his financial
situation and needs. For the purpose of this condition
only, it may be presumed that if the investment does not
exceed 10% of the investor's net worth, it is suitable.

B. The purchaser either alcne or with his/her
purchaser representative(s) has such knowledge and
experience in financial and business matters that he/she is
or they are capable of evaluating. the merits and risks of
the prospective investment.

2. Transactions which are exempt under this rule way
not be combined with offers and sales exempt under any other
rule or secktion of this act, however, nothing in this
limitation shall act as an election. Should for any reason,
the offer and sale fail to comply with all of the conditions
for this exemption, the issuer may claim the availability of
any other applicable exemption.

3. The Commissioner may, by rule or order, increase
the number of purchasers or waive any other conditions of
this exemption.

4. The Commissioner may, upon request, waive the
examination requirements for an agent of the issuer offering
and/or selling securities exempted by this Rule upon a
showing of good cause.

5. In the case of offerings of direct participation
programs as defined in Section 34 or Article III of the
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National Association of Securities Dealers, Inc.,, Rules of
Fair Practice, delivery of a disclosure document containing
the information required by Rule 502(b) of Regulation D to
individuals covered by subsections (5), (6), and (7) of Rule
501(a) of Regulation D is reguired.

6. The exemption authorized by this rule shall be
known and may be cited as the "Uniform Limited Offering
Exemption”.

Auth: 30-10-105(16) and 30-10-107, MCA; Imp: 30-10-105(16),
MCA,

RULE II. REGISTRATION AND EXAMINATION. (1) In order to
become licensed in this state as an investment advisor, the
individual applicant, an officer, if the applicant is a
corporation, or a general partner, if the applicant is a
partnecrship, shall pass the NASD Uniform Securities Agent
State Law Exam with a score of 70% or bhetter. The applicant
must also complete a Uniform Application Form ADV and a
Uniform Form U-2 for the Appointment of Attorney to Accept
Service of Process for the State of Montana.

{2) If the individual officer who takes the examination
on behalf of a corporate applicant or the individual general
partner who takes the examination on behalf of a partnership
ceases to be an officer or general partner, then a
substitute ‘officer or general partner must pass the
examinations required in (1) above within two months in
order to maintain the investment advisor license.

(3) Investment advisors that are registered with the
Securities Department prior to January 1, 1984 shall have
until December 31, 1984 to pass the examination required in
subsection 1. After December 31, 1984 the Commissioner
shall deny any application to renew registration as an
investment advisor if the applicant has not passed the
examination required in subsection 1.

Auth: 30-10-107(1) and 30~10-201(4~6), MCA; Irp:
30-10-107(1) and 30-10-201(4-6), MCA.

RULE III. REPORTING REQUIREMENTS. (1) Each investment
advisor shall file with the commissioner a copy of any
complaint related to its business, transactions, or
operations in this state, naming the investment advisor or
any of 1its partners, officers, or investment advisors
representatives as defendants in any civil or criminal
proceedings, or in any administrative or disc¢iplinary
proceeding by any public or private regulatory agency,
within 10 days of the date the complaint is served on the
investment advisor, a copy of any answer or reply to the
complaint filed by the investment advisor within 10 days of
the date the answer or reply is filed; and a copy of any
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decision, order or sanction made with respect to any such
proceedings within 30 days of the date the decision, order
or sanction is rendered.

(2) Fach investment advisor shall file with the
commissioner a notice of transfer of control or change of
name not less than 30 days prior to the date on which the
tranfer of control or change of name is to become effective,
or such shorter period as the commissioner may permit.

(3) Except as provided in subs. (1) and (2) all
material changeg in the information included in an
investment advisor's most recent application for
registration shall be set forth in an amendment to Form ADV
and filed with the commissioner within 30 days after the
change occurs.

Auth: 30-10-107(1) and 30-10-201(9), MCA; Imp: 30-10-201(9),
MCA.

RULE IV. BOOKS AND RECORDS. (1) Every licensed investment
advisor shall make and keep true, accurate and current books
and records relating to his investment advisory business
including at least the following:

{a) A list or other record of all accounts in which the
investment advisor is vested with any power of attorney with
respect to any client.

{b) All powers of attorney and other evidences of the
granting of any discretionary authority by a client to the
investment advisor, or copies thereof.

{c) All written agreements (or copies thereof) entered
into by the investment advisor with any client or otherwise
relating to the business of guch investment advisor as such.

Auth: 30-10-107(1) and 30-10-201(9), MCA; Imp: 30-10-201(9),
MCA.

4. Rule T is necessary for the following reasons:

(a). to insure that the scheme of securities
regulation in Montana is uniform with the laws of other
states and is compatible with Federal Regulation under the
Sacurities Act of 1933. Uniformity 1is necessary to fulfill
the purpose of the Securities Act and to reduce the cost and
complexity of securities regulation in general; and

{(b). to provide limited relief from the registration
provisions of the Securities Act for small and existing
businesses that are attempting to raise a limited amount of
funds and to provide an exemption from registration for
transactions in securities when the securities involved are
adequately regulated by other bodies.
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5. Rules II, III and IV are necessary for the
following reasons:

(a). to insure that investment advisors registered in
Montana are regulated in a manner that is uniform with the
laws of other states and in a manner that is compatible with
existing Federal Regulations. Uniformity is necessary to
fulfill the purpose of the Securities Act and to reduce the
cost and complexity of securities regulation in general;

{(b). to fulfil the purpose of the Securities Act under
Section 30-10-102, MCA (1983) to "protect the investors,
persons engaged in securities transactions, and the public
interest";

(c). to adequately notify persons interested in
becoming registered investment advisors of the examination
and application procedures and forms; and

(d). to adequately notify investment advisors which
records and accounts the BSecurities Commissioner requires
them to keep and preserve.

6. Interested persons may present their data, views,
or arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Gordon Bruce, Room 209, Mithcell Building, Box 4009, Helena,
Montana 59604, no later than December 10, 1983,

7. Gordon Bruce, State Auvditor's Office, Mitchell
Building, Helena, Montana has been designated to preside
over and conduct the hearing.

E. V. "SONNY" OMHOLT

State Auditor & Ex Officio
Commjissioner of Insurance and
Securities Commissioner

gt /Mtf‘u

K. G. "RICK™ TUCKER
Chief Deputy Securities Commissioner

CERTIFIFD TO THE SECRETARY OF STATE (- A5- §
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STATE OF MONTANA
BEFORE THE DEPARTMENT OF COMMERCE

In the matter of the proposcd ) NOTICE CF PUBLIC HEARING
amendment of 8.56.407 concern- ) ON THE PROPUSED AMENDMENT
ing renewals for the board of ) OF 8,56.407 RENEWALS
radiologic technologists. )

TO: All Interested Persons:

1. On December 5, 1983, at 10:00 a.m., a puklic hearing
will bc held in the Downstairs Conference Room of the Depart-
ment of Commerce, 1430 9th Avenue, Helena, Montana, to consider
the amendment of 8.56.407 concerning renewals for the board
of radiologic technologists.

2. The rule as proposed to be amended provides as follows
(new matter underlined, deleted matter interlined)

"8.56.407 RENEWALS (1) Licenses for radiologic techno-

logists shall expire on February l1lst of the firgt even-

numbered yvear following thc year of their issuance and
avery even-numbered year thereafter.

{2) Permits issued under section 37-14-306 (1) and
(3), MCA, shall expire on December 31lst of each year.

(3) The board will notify every person licenscd under
this act, of the date of expiration of license or permit
and the amount of fee required for renewal. Such notice
shall be mailed at least one month in advance of the
date of expiration of said license or permit."

3. The department is proposing the amendment to set
the renewal dates as mandated by section 37-1-101 (1), MCA which
becomes effective on January 1, 1984 and allows the department
to set renewal dates for certain of the licensing boards. The
department after meeting with the board has determined these
dates are those which should be set to avoid peak periods
of license renewals within the department.

4. Interested persons may submit their data, vizws cor
arguments either orally or in writing at the hearing. Written
data, views ofr arguments may also be submitted to Shirley
Miller, Bureau Chief, Bureau of Professional and Occupational
Licensing, Department of Commerce, 1424 9th Avenus, Helena,
Montana 59620-0407, no later than December 12, 1983.

5. Robert Wood, Department Attorney, Helena, Montana
has been designated to preside over and conduct the hearing.

6. The authority of the department of make the proposed
change is based on section 37-1-101 (7), MCA and implements
sections 37-14-306 and 310, MCA. The effective date of the
amendment will be January 1, 1984.

DEPARTMENT OF COMME

N, DIRECTOR

Certified to the Secretary October 31, 1983.
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STATE OF MONTANA
BEFORE THE DEPARTMENT OF COMMERCE

In the matter of the proposed ) NOTICE OF PROPOSED ADQPTION OF
adoption of rules regarding ) RULES REGARDING LICENSURE
polygraph examiners licensure. ) OF POLYGRAPH EXAMINERS

NO PUBLIC HEARING CONTEMPLATED

TC: All Interested Persons:

l. On December 10, 1983, the Department of Commerce
proposes to adopt rules regarding licensure of polygraph exam-
iners.

2. The proposed rules will read as follows:

"I. LICENSURE QUALIFICATIONS (1) 1In addition to the

requirements of section 37-62-202, MCA, all applicants

must meet the following regquirements:

(a) must be fingerprinted and have fingerprint
records on file with the department;

(b) have successfully completed at least 25 specific
case polygraph examinations withinthe immediate year
preceding application; and

(¢} must have one year of investigative experience
reqguired through full time investigation of actual or
suspected violations of law, insurance matters, or as
related to military inquiries.” (Authority: Sec. 37-
62-102, MCA; Implement: Sec. 37-62-202, MCA)

"II. APPLICATION (1) Written applicaticn shall be
made on forms prescribed and provided by the department
and submitted to the Professional and Occupational Li-
censing Bureau, 1424 9th Avenue, Helena, Montana 59620-
0407.

(2) Applications muzt bc accompanied by copies of
licensure from other states or agencies, fingerprint
cards, proof of course completion, school reccrds,
diplomas, three statements of good moral character, a
picture of the applicant. Additional information or
documents may be required for any application which
appears to be lacking in substantiating evidence.

(3) Applications shall be accompanied by a check or
money order payable to Polygraph Examiners, Department
of Commerce." (Authority: Sec. 37-62-102, MCA; Implement:
Sec. 37-62-202, 203, MCA)

"III. EXAMINATION (1) Applicants must submit a
minimum of 25 specific case polygraph exams to be reviewed
and approved by a licensed polygraph examiner approved
by the board, prior to application for written examina-
tion.

(2) Applicants must successfully pass a written examina-
tion with a minimum passing score of 75% or more on the
entire examination.

(3) No applicant may bring books, papers, or other
documents to the examination, unless requested by the
department.
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(4) No applicant is allowed to take any papers from
the examination or the room in which the examination
is administered.

{5) An applicant who has failed the examination may
re-take the examination upon payment of a reexamination
fee to the department.

(6) Examinations will be given in the offices of the
department on any scheduled workday, Monday through
Friday, by prior appeintment with the administrative
assistant.

(7) The department shall retain the applicant's exam-
ination papers for a perieod of one year. Lndividual
scores on the examination shall be made a part of the
permanent record of the applicant."™ (Authority: Sec.
37-62-102, MCA; Implement: Sec. 37-62-202, MCA)

"IV. TFEES (1) Application fez of $125.0C shall in-
clude the investigation fee and the original license.

(2) Renewal fee shall be $100.00 annually.

(3) Original examination fee shall be $10.00.

(4) Re-examination fee shall be $10.00.

(5) Copies of the law and rules shall be $2.00.

(6) Duplicate license certificate or pocket card
shall be $5.00."

(Authority: Sec. 37-62-102, MCA; Implement: Sec. 37-
62-202, 203, 204, 208, MCA)

"V. LICENSE RENEWAL - DATE - CONTINUING EDUCATION

(1) The first 100 licenses issued will expire on
March lst following date of issue and to remain current
must be renewed on or before March lst of each year
thereafter.

(2) Each licensee will be notified by mail at his
last known address of the current renewal fee and furnish-
ed with a renewal application at least 30 days prior
to March lst of each year. The renewal application must
be signed and returned with the fee to the department.

{3) Each licensee shall present evidence, of attend-
ing 20 hours of education in an approved polygraph course
within 2 years of renewal. Failure for a licensee to
comply with this rule will constitute reason for denial
of license renewal.

(4) The 20 hours of continuing education requirement
must be met with the following exception:

(a) Sickness, family emergency, or such other cir-
cumstance that the department may determine consistent
with this act. :

(5) It shall be the duty of each licensee to keep
the department informed of any change in mailing address.’
(Authority: Sec. 37-62-102, MCA; Implement: Sec. 37-
62-204, 207, MCA)

"YI. FORM OF LICENSE AND DISPLAY (1) License

MAR Notice No, 8-47-1 21-11/10/83



-1591-

certificates shall be printed on an 8%" x 11" form and

shall include in addition toc the prcvicions of 37-62-

205, MCA, the name of the department.

(2) Poccket cards shall bhe printed on a 2k" x 24" card
and shall include the following:

(a) thename of the department,

(b} the namc of the examiner,

{c) the number of the license certificate,

(d} the renewal number shall be pre-printed,

{e) the date on which the renewal license expires, and

(f) shall be signed by the licensee upon receipt of

the pocket card.” (Authority: Sec. 37-62-102, MCA;

Implement: Sec. 37-62-205, 206, MCA)

3. The department is proposing the rules to implcment
the provisions sf House Bill 452 regarding licensure of poly-
graph examiners. The rules as proposed set forth the manner
in which an applicant must prove his fitness for licensure,
specify the fees, establish a date of expiration for licenses,
provide for continuing education with regard to renewal, specify
the form of license certificate and pocket carde. The rules
also offer basic guidelincs for examinations. These rules
have been determined necessary to commence licensing of poly-
graph examiners.

4., Interested perseons may submit their data, views or
arguments concerning the proposed adoptiong in writing to
Mary Lou Garrett, Bureau c¢f Professional and Occupational
Liczensing, Department of Commerce, 1424 9th Avenuc, Helena,
Montana 59620-0407, no later than December 8, 1983.

5. If a person who is directly affected by the propcsed
adoptions wishes to express his data, views or arguments orally
or in writing at a public hearing, hc must make written request
for a hearing and submit this request along with any comments
he has to Mary Lou Garrett, Bureau of Professional and Occupa-
tional Licensing, Department of Commerce, 1424 9th Avernue,
Helena, Montana 59620-0407, no later than December 8, 1983.

6. If the department receives requests for a public
hsaring on the proposed adoptions from either 10% cr 25, which-
ever is less, of those persons who are directly affected by
the adoptions, from the Administrative Code Committec of the
legislature, from a governmental agency or sublivision, or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register. Ton percent has been determined to be 3,
based on the approximately 30 potential licensces.

7. The authority and implementing sections are listed
after each propeosed adoption.

N, DIRECTOR
, October 31, 1983.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF RADIOLOGIC TECHNOLOGISTS

Ir the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment ©f, 8.56.409 concern= ) ON THE PROPOSED AMEMDMENT
ing the fee schedule. ) OF 8.56.409 FEE SCHEDULE

TO: All Interested Persons:

The notice of proposed board action published in the
1983 Montana Administrative Register, issue number 18, on
September 29, 1983 at pages 1284 and 1285, is amended as follows
because the board has determined that the fees proposed in
that rnotice were not sufficient to cover the program area
cnsts. That notice also contained an amendment of 8.56.402
which will be delayed for adoption until after the hearing,
even though it is not included in this hearing notice. No
requests for hearing or comments were offered on either proposed
change.

1. On December 5, 1983, at 10:00 a.m. or as soon there-
after as possible a public hearing will be held in the Down-
stairs Conference Room of the Department of Commerce, 1430
9th Avenue, Helena, Montana to consider the amendment of the
fee schedule rule, 8.56.409,

2. The amendment provides as follows: (new matter under-
lined, deleted matter interlined) (full text of rule is located
at page 8-1564, Administrative Rules of Montana)

"8.56.409 TFTEES SCHEDULE (1)

(a) Examination fee....ciiivveravenn $36v80 65.00
(b) €ertificate-~fee- Application

TFee - radiologic technologist.. 5<66 50.00
(¢) Permits

(i) Enittad Application............. 16-66 60.00
(11) Certificate. i vt tnencrcnsnans +8-68 25.00
(11i) Renewal....verovecevinnnnrnnans -38+60 30.00
(d) Temporary permit..ecaviesscesonn -+9-88 65.00
{e) Renewal license fee - radio=~

logic technologist.......couavnuu.s -26<86 60.00
(f) Duplicate or lost licenses

cr certificates.....sveea.- 25.00
(g) Late renewal fee (in addltlon to

renewal fee.. v e s siiesnaoinans 30.00

hicense-lists—par-cepyr-srisrrsv-5+508"

3. The board is proposing the amendment to set fces
commensurate with program area costs. The previous notice
contained fees which were not sufficient to cover projected
costs. An errcr had been made in that when the fees were
originally cemputated, biannual renewal of the licenses of
radiologic technologists was not taken into consideration.

4. Interested persons may present their data, views
or arguments, cither orally or in writing, at the hearing.
Written data, views and arguments may also be submitted to
the Board of Radioclogic Technologists, 1424 %th Avenue, Helena,
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Montana, 59620-0407, nc later than December 12, 1983,
5. Robert Wood, Department Attorney, Helesna, Montana,
has been designated to preside over and conduct the hearing.
6. The authority of the board to make the proposed amend-
ment is based on secgtions 37-1-134, MCA and 37-14-202, MCA
and implements sections 37-1~134, 37-14-303, 305, 306, 309,
and 310, MCA.

BOARD OF RADIOLOGIC TECHNOLOGISTS
ALICE O'DONNELL,-ACTI CHAIRMAN

BY:
AN, DIRECTOR
PARTMENT OF COMMERCE

Certified to the Secretary of State, October 31, 1983,
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PROPOSED AMENDMENT
ment of Rule 12.5.401 relating) of Rule 12.5.401 - oil and
to oil and gas leasing policy ) gas leasing policy for

for department-controlled } department~-controlled lands
lands )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On December 12, 1983, the Fish and Game Commission
proposes to amend Rule 12.5.401 regarding the oil and gas
leasing policy for department-controlled lands.

2. The proposed rule will amend the current rule found
in 12.5.401 of the Administrative Rules of Montana.

3. The proposed amendment provides as follows:

12-5-401 OIL AND GAS LEASING PROCEDURES FOR DEPARTMENT-
CONTROLLED LANDS (1) Fhe-primary-respensibiiiey-of-the-£ish
and-game-commission-is-the-protection-and-~preservation-ofi-fish
and-witdiifa-habicat-nlong-with-providing~both-reareational
lands-and-recreationat-epportunitiesr The purpose of resource
management on lands controlled by the Montana Department of
Fish, Wildlife and Parks is to maintain and enhance conditions
for fish, wildlife and recreational activities. ©0il and gas
leasing, if accommodated, will be consistent with that purpose.
Minimizing damage or losses is not the objective. Improving
wildlife's potential and recreational opportunities is the
objective. ©0OIl and gas leasing must be consistent with state
and federal laws and regulations governing the use of lands
acquired with federal funds. Derived income, if any, should
be clearly and directly routed into programs benefiting the
fish, wildlife and recreational resource.

(2) Applications for seismic permits or for oil and gas
leasing on lands controlled by the department will be con-
sidered on an individual basis according to the following
procedures:;

(a) Applications for seismic exploration permit for
activities that cause no surface disturbance other than that
necessary for seismic tests must be accompanied by a prelimi-
nary environmental review prepared by the department in accord-
ance with the rules and regulations promulgated under the
Montana Environmental Policy Act and adopted by the department.
A permit, if granted by the department and approved by the
commission, will be only for the purpose described in the
preliminary environmental review and shall imply no right
to engage in any activity not described in that review and
will be for a specified period of time.
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(b) Appiications-for-teases-for-the-purpesas-of
exploratory-weti-drititng-or-development-shaii-ba-accompaniad
by-a-complete-envirenmental-impact-statemnent-prepared-by
the-departmentr—consiatent-with-the-rules-and-reguintions
promutgated-under-the-Montana-Envirenmental-Poliey-het-
"surface occupancy" leases for oil and gas development activity
will not be issued, unlegss they are reguired to protect
against asset depletion by drainage. In these instances,
the lessee shall hear all costs incurred by the department
in the monitoring of exploration and development.

(c) TFhe-impact-statement-shail-inciunde-aii-necessary
stipuiations-to-ensure-that-sii-and-gas-dritiing-and
extraction-shati-mot-adverseiy-affest~the-purpeses-£for
which-department-properties-were-acquired;—and-shaii-be
agreed-to-by-the-applicant--—Cost-of-preparation-of-this
environmentai-impact-statement-shati-be-borne-by-the
appiieants On parcels of 640 acres or less, it shall be
the general policy of the commission to issue "no surface
occupancy” leases after the preparation of a Preliminary
Environmental Review.

{(d}] Upon-review-ef-the-appiicariony—environmental
impace-statamenty-and-specini~seipuiationsy-the-department
may-or-may-not-grant-the-ieasay-subjeet-to-commission
apprevatr In most instances, tracts larger than 640 acres
have been purchased with federal funds. On these areas
the issuance of a lease may be in conflict with the purpose
for which the area was purchased. If a preliminary environ-
mental review indicates that the area could potentially be
leased, then an environmental impact statement, the cost of
which shall be horne by the applicant, shall be prepared.
Upon review of the environmental impact statement, the
commission may or may not grant the lease,

(e} FIn~the-event-that-a-iease-appiication-for-dritiing
an-expioratory-weli-or-conducting-oii-and-gas-deveiopment
activities-ts-—filad-with-the-commission-or-department;-the
hotder-of-an-unexpired-seismic-expitoration-permit-shatl
have-the-first-right-to-appliy-for-such-a-leases-provided~he
meets-ati-the-speeini-conditiong-and-seipulationa-specified
by-the-department-or-commissions The method of issuance of
a lease shall be at the discretion of the commission, and
may involve competitive bidding, direct negotiation, or any
other method deemed appropriate.

(f) On-matters-reimting-te-oil-and-gas-leasing-other
than-those-affectring-the-fiahy-witditfer-and~recreational
resoureesy-the-commission-adepts-the-ruies-and-reguiations
promuigated-by-+he-Montana-department-of-state-tands-as
found-in-ARM;-FPiete-26y-Chapter-Gr-Eub-Chaptear~1-

AUTH: 87-1-301, 23-1-06, MCA IMP: 87-1-303, 23-1-102, MCA
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4. The purpose of the proposed amendment is to comply
with federal regulations and to bring department policy more
in line with the reasons the department possesses such land,

5. Interested persons may present their data, views or
arguments concerning the proposed rule in writing to Kevin C.
Meek, Department of Fish, Wildlife and Parks, 1420 East Sixth
Avenue, Helena, Montana 59620, no later than December 8, 1983.

6. If a person who 1s directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Kevin C. Meek, Department of Fish,
Wildlife and Parks, 1420 East Sixth Avenue, Helena, Montana
59620, no later than December 8, 1983.

7. If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or
from an association having nct less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be pubhlished in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25, based on the approximate
number of people who expressed an interest in the department's
current oil and gas leasing policy.

e T

SPENCER S. HEGSTAD, phairman
Montana Fish and Game Commission

W. FLYNN, Secrefary
a Fish and Game {Commission

Certified to Secretary of State October 27, 1983
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
AMENDMENT OF ARM 12.6.801 ) OF ARM 12,6.801 relating to
relating to boating closures ) boating regulations and ARM
and ARM 12.6,901 relating to ) 12.6.901 relating to water
water safety regulations. ) safety regulations.

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons:

1. On December 12, 1983, the Montana Fish and Game
Commission proposes to amend Rule 12.6.801 relating to boating
closures and Rule 12.6.901 relating to water safety regula-
tions. Rule 12.6.801, relating to boating closures, would be
amended to provide as follows (new matter underlined):

12.6.801 BOATING CLOSURES (1) The following waters/
areas will be either c¢losed as posted or marked by barrel
booms to the use of all boats or other water craft except
in case of rescue craft or plant maintenance work:

(a) area immediately above and helow Holter Dam in
Lewis & Clark County:;

(b) area immediately above and below Hauser Dam in
Lewis & Clark County

(c) area immediately above and below Canyon Ferry Dam
in Lewis & Clark County;

(d) area immediately above and below Milltown Dam in
Missoula County;

(e) area immediately above Flint Creek Dam in Deer
Lodge County;

(f) area immediately above Kerr Dam in Lake County:;

{(g) a portion of Brown's Lake near Ovando, Powell
County, during the time period beginning April 1 and ending

July 15.
AUTH: 87-1-301, 87-1-303, MCA; IMP: 87-1-303, MCA.

2. The above proposed amendment is designed to protect
waterfowl nesting areas located on Brown's Lake.

3. Rule 12.6.%01 is proposed to be amended as follows
(new matter underlined):

12.6.901 WATER SAFETY REGULATIONS (1) In the interest
of public health, safety, or protection of property, the
following regulations concerning the public use of certain
waters of the state of Montana are hereby adopted and pro-
mulgated by the Montana Fish and Game Commission,

(a) The following waters are closed to the use of any
motor-propelled water craft except in case of use for official
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patrol, search and rescue, maintenance of hydroelectric
projects and related facilities with prior notification by
the utility, or for scientific purposes:

Beaverhead County: Big Hole River
Big Horn County: Arapooish a¢cess area
Cascade County: Smith River;

That portion of the Missouri
River from the Burlington
Northern Railway Bridge No.
119.4 at Broadwater Bay in
Great Falls to Black Eagle; and
That portion of the Missouri
River from the Warden Bridge
on_10th Avenue South in Great
Falls to the floater take-out
facility constructed near 0Qdd-
fellows Park at Broadwater Bay

as posted.
Custer County: Branum Pond
Deer Lodge County: Big Hole River
Gallatin County: Bozeman Ponds
Granite County: Bear Mouth rest area pond
Hill County: Bearpaw Lake
Jefferson County: Park Lake

Lewis & Clark County: Wood Lake
Spring Meadow Lake

Madison County: Big Hole River

Meagher County: Forest Lake — Smith River

Missoula County: Frenchtown Pond - Harpers Lake

Ravalli County: Twin Lakes

Richland County: Gartside Reservoir

Silver Bow County: Big Hole River

Toole County: Henry Reservoir - Fitzpatrick
Lake

(b) The following waters are closed to the use of all
boats propelled by machinery of over 10 horsepower, except in
cases of use for search and rescue, official patrol, or for
scientific purposes:

(i) all rivers and streams in the following counties
east of the continental divide:

Silver Bow Gallatin - exception: Missouri

Beaverhead downriver from Headwaters State

Jefferson Park )

Madison Park - exception: Yellowstone
downriver from I-90 bridge at
Livingston

Broadwater - exception: Missouri
downriver from the Broadwater -
Gallatin county line

(ii) other waters of the state as follows:

Hill County: Beaver Creek Reservoir

Fallon County: South Sandstone Reservoir
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(¢} The following waters are limited to a controlled no
wake speed., No wake speed is defined as a speed whereby there
is no "white" water in the track or path of the vessel or in
created waves immediate to the vessel:

Broadwater County:

Carbon County:

Daniels County:
Fergus County:

Flathead County:

Hill County:

Lewis & Clark County:

Lincoln County:

Missoula County:

21-11/10/83

(a)

()

(A)
()
(B)

(B)

(n)

On Canyon Ferry Reservoir:
White Barth and Goose Bay,
within 300 feet of dock or
as buoyed;

On Cooney Reservoir: all of
Willow Creek arm as buoyed;
Whitetail Reservoir;

Upper & lower Carter Ponds;
Crystal Lake, 5:00 a.m. to
10:00 a.m, and 7:00 p.m. to
11:0C p.m. each day;

On Flathead Lake: Bigfork
Bay;

Beaver lLake (near Whitefish),
5:00 a.m. to 10:00 a.m. and
7:00 p.m. to 11:00 p.m. each
day:

Beaver Creek Reservoir;

(a)

(B)

()

(D)

(a)

(A)

(B)

on Canyon Ferry Reservoir:
Yacht Basin, Cave Bay, Little
Hellgate, Magpie Bay & Carp
Bay, within 300 feet of dock
or as buoyed;

On Hauser Reservoir: Lake-
side Marina and Black Sandy
Beach; within 300 feet of

the docks or as buoyed;

On upper Holter Lake: Gates
of the Mountains Marina,
within 300 feet of docks or
as buoyed;

On Holter lLake: Bureau of
Land Management boat landing
as buoyed; Juniper Bay, Log
Gulch, Departure Point, Meri-
wether Camp, and Holter

Lake Lodge docks;

Savage Lake during the hours
of 5:00 a.m. to 10:00 a.m.
and from 7:00 p.m. to 11:00
p.m. each day:

Clearwater River from the out-
let of Seeley Lake to the
first bridge downstream from
Camp Paxson swim dock;

On Holland Lake: Holland Lake
Lodge and the Bay Loop camp-
ground, within 300 feet or as
buoyed.

MAR Notice No, 12-2-122



=1690-

{(d) The following waters are closed to water skiing:

Lewis & Clark County: (A) On Saturday & Sunday of
each week and on all legal
holidays, from the mouth of
the canyon on upper Holter
Lake to Gates of the Moun-
tains near Mann Gulch, as

marked;
Valley County: (A) Fort Peck Dredge Cut Trout
Pond.

(e) On the following waters all boats pulling, taking off
with, and landing water skiers will travel in a general,
consistent counterclockwise direction:

Missoula County: Alva Lake, Inez Lake, Seeley Lake.

(2) This rule has been reviewed and approved by the
Department of Health and Environmental Sciences.

AUTH: 87-1-303, 23~1-106(1), MCA;
IMP: 87-1-303, 23-1-106(1), MCA.

4. The Bozeman Ponds and Spring Meadow Lake are being
closed to the use of motorized vehicles because both bodies
of water are small and the use of hoat motors creates a
hazardous condition.

5. The closure at Oddfellows Park on the Missouri River
is to preclude the use of motor boats in an area that is
designed to facilitate floaters who do not use motors. The
department anticipates that the use of motors at an area desig-
nated for floaters would create a hazardous situation.

6. The reason for a no wake speed on Beaver Creek
Reservoir is several reported incidents where the wake of
larger boats has created a hazardous situation for small bhoaters.

7. The justification for disallowing water skiing on the
Fort Peck Dredge Cut Trout Pond is that the pond is too small
and contains hidden underwater obstacles making water skiing
hazardous.

8. Interested parties may submit theilr data, views, or
arguments concerning the proposed amendment in writing to Kevin
C. Meek, Department of Fish, Wildlife and Parks, 1420 East 6th
Avenue, Helena, Montana 59620, no later than December 9, 1983.

9. 1If a person who is directly affected by the proposed
action wishes to express his data, views and arqguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Mr. Meek no later than December 9, 1983.

10. If the commission receives requests for a public
hearing on the proposed amendments from either 10% or 25, which-
ever is less, of the persons directly affected: from the
Administrative Code Committee of the Legislature; from a govern-—
mental subdivision or agency; or from an association having not
less than 2% members who will be directly affected, a hearing
will be held at a later date. WNotice of the hearing will be
published in the Montana Administrative Register.
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SPENCER S. HEGSTAD, Chairman
Montana Fish and Game Commission

AN %Y L
. FLYNN, Secretary
Fish and Game Co

By:

Certified to the Secretary of State October 27, 1983
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BEFORE THE FISH AND GAME COMMISSION OF THE
STATE OF MONTANA

IN THE MATTER OF THE ) NOTICE OF PUBLIC HEARING
REPEAL of Rule 12.9.202 ) ON PROPOSED REPEAL OF
relating to Brinkman ) RULE 12.9.202 -

Game Preserve } Brinkman Game Preserve

TO: All Interested Persons

1. On December 1, 1983, at 7:00 p.m., a public hearing
will be held in the auditorium of the Chester High School,
in Chester, Montana, to consider the repeal of Rule 12.9.202.

2. The rule proposed to be repealed can be found on
page 12-612 of the Administrative Rules of Montana.

3. The rule is proposed to be repealed because the
deer population on the preserve has grown to the extent that
they are causing extensive damage to haystacks and fields
within the preserve. This condition has developed over a
period of several years. In order to alleviate the damage
from deer the commission proposes to open the area to hunting
as is necessary.

4. 1Interested persons may present their data, views, or
arguments orally or in writing at the hearing. Written data,
views, or arguments may also be submitted to Stan Bradshaw,
Department of Fish, Wildlife and Parks, 1420 East Sixth Avenue,
Helena, Montana 59620, no later than December 9, 1983.

5. Stan Bradshaw has been designated to preside over and
conduct the hearing.

6. The authority of the agency to repeal the rule is
based on Se¢. 87-1-301 and B87-5-402, MCA, and the rule imple-
ments Sec. 87-1-305 and 87-5-401, MCA.

< o

b % Aor

—
SPENCER S. HEGSTAD,/ Chairman
Montana Fish and Game Commission

Certified to the Secretary of State: October 31, 1983.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
FOR ADOPTION OF RULES

In the matter of the adoption
of rules setting standards for
administration of a program to
pay treatment costs for victims
of end-stage renal disease

(End-Stage Renal
Disease Program)

To: All Interested Persons

1. On December 9, 1983, at 1:30 p.m., a public hearing
will be held in Room C209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the adoption of rules
which set standards for payment of benefits to victims of end-
stage renal disease in order to agsist them with the costs
assocliated with treatment of the disease.

2. The proposed rules do not replace or modify any sec-
tion currently found in the Administrative Rules of Montana.

3. The proposed rules provide as follows:

RULE I DEFINITIONS

(I) "Claimant” means a person applying for assistance
from the ESRD.

(2) "End stage renal disease" means severe kidney
disease or kidney failure which is irreversible and permanent,
and which requires dialysis or kidney transplantation to
control uremia and maintain life.

(3) "“EOB" means an explanation of benefit form.

(4) "ESRD" means the end-stage renal disease program
administered by the department pursuant to Chapter 692 of the
1983 Session Laws.

(5) "Family unit" means the individuals who are depend-
ent upon a common primary source of financial support, in-
cluding, but not limited to:

(a) the claimant,

(b) the claimant's spouse,

(c) the claimant's natural or adopted children under 18
years of age, and

(d) when the claimant is under 18 years of age, the
claimant's natural or adoptive parents and the claimant's
siblings living with them.

(6) M"rhird party" means a public or private agency which
is or may be liable to pay all or part of the medical costs
of a claimant, including, but not limited to, Medicare (Title
XVIII of the Social Security Act), Medicaid (Title XIX of the
social Security Act), a county fund for the medically needy,
private insurance ( including group health, private health,
or family health carried by an absent parent, if applicable),
the Veteran's Administration, CHAMPUS (Civilian Health and
Medical Program of the Uniform Services), the Indian Health
Service of the U.S. Public Health Service, and the rehabili-
tative services of the Department of Social and Rehabilita-
tion Services.
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(7) "“Severe economic imbalance" means deprivation of the
family unit of the necessities of life, caused by payment of
expenses for the treatment of renal disease.

AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec. 53-6-202, MCA

RULE II APPLICATION PROCEDURES (1) An applicant must:

(a) Submit an application to the department in writing
on the form and in the manner prescribed by the department;
and

(b) Ensure that the application's witness and certifica-
tion of economic need statements are signed prior to submis-
sion of the application.

(2) Application forms may be obtained from the depart-
ment.

(3) Upon receipt, an application will be reviewed by the
department to determine if it is complete. If it is not com-
plete, the department will request the information lacking.

(4) The department will notify a claimant of the approval
or denial of his application as soon ag possible after the
department receives either it or all the information needed
to complete it.

(5) The claimant must make a new application for the
continuation of program benefits at the end of the period
during which he is entitled to benefits, as determined in
Rule III.

(6) Upon being determined eligible, the claimant will
receive an ESRD identification card and identification number
which may be referred to by vendors in the billing process.
In order to be valid, the card must be signed on the reverse
side by the c¢laimant and countersigned by a person authorized
to sign for the ESRD.

AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec. 53=-6-202, MCA

RULE III TIME PERIOD FOR BENEFITS An approved applica-
tion entitles the claimant to ESRD benefits, to the extent
the ESRD appropriation allows, for the following periods:

(1) For one year from the date the claimant first con-
tacts the department (by phone, mail, or otherwise) to com-
mence application for ESRD benefits, if the claimant is apply-
ing for ESRD benefits for the first time or after a period
during which he was ineligible for or otherwise not receiving
ESRD benefits.

(2) For one year from the end of the prior one-year
period, if the claimant has been receiving ESRD benefits and
is applying for continuing benefits.

AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec. 53-6=202, MCA
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RULE IV RIGHT TO HEARING Any claimant who is dissatis-
fied with the action on an application may, upon request, have
a fair hearing in accordance with the procedures prescribed
for informal proceedings in Section 2-4~604, MCA.

AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec. 53-6-202, MCA

RULE V__ NON~FINANCIAL ELIGIBILITY REQUIREMENTS In order
to participate in ESRD, the claimant applying for benefits
must:

(1) Have medical verification of end-stage renal disease
from a licensed physician who is board eligible or certified
in nephrology or a related specialty;

(2) Be on dialysis or have received a kidney transplant;

and

(3) Be a resident of the state of Montana.
AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec., 53-6-202, MCA

RULE VI FINANCIAL ELIGIBILITY REQUIREMENTS In order to
participate in ESRD, the claimant must:

(1) Take all reasonable steps necessary to apply for and
utilize any third-party benefits, other than ESRD, to which he
1s or may be entitled;

(2) Show that he, or the person financially responsible
for his support, is unable, without creating a severe economic
imbalance in the family unit to which he belongs, to pay the
cost of needed care and treatment for end-stage renal disease
which remains after the third-party benefits which are reason-
ably available to him have been exhausted.

AUTHORITY: 8Sec. 53=-6=-202, MCA
IMPLEMENTING: Sec. 53-6=202, MCA

RULE VII ELIGIBLE SERVICES AND SUPPLIES; GENERAL The
department, to the extent of its appropriation for ESRD, will
pay for the costs listed in Rules VIII and IX for approved
ESRD-eligible individuals only if each service or supply is
directly related to end-stage renal disease, medically neces-
sary, ordered by a physician, and provided after the time the
individual in question first contacts the department (in
person, by mail, or by phone) to apply for ESRD benefits.
AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec. 53-6-202, MCA

RULE VIII ELIGIBLE SERVICES AND SUPPLIES FOR PARTICIPANT
NOT RECEIVING MEDICAID BENEFITS The cost of the following
services and supplies may be paid by ESRD for individuals who
are not receiving Medicaid benefits:

(1) For home dialysis:

(a) Insertion of and maintenance of access site;
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(b) Training the patient to implement and maintain home
dialysis (excluding room, board, and travel expenses);

{(c) Rental and/or purchase of dialysis machine and
supplies;

(d) Repairs to dialysis equipment;

(e) Modification of existing plumbing and wiring, at
the cost represented by the lowest of three bids submitted to
the department;

(£f) Supplies for home dialysis;

(g) Physician and hospital service for maintenance of
home dialysis.

(2) The following medications:

(a) Hepatitis vaccine;

(b) Gamma globulin;

(c) Whole blood;

(d) Hyperphosphatemia (phosphate binders) drugs;

(e) Hypocalcemia drugs;

(£) Vitamins with iron and/or folic acid;

(g) Vitamin D preparations;

(h) Steroids (transplant patients only);

(1) Immunosuppressants (transplant patients only);

(3 Antibiotics for peritonitis associated with peri-
toneal dialysis (CAPD).

(3) For renal transplant patients, only if ESRD 1is
notified within 72 hours after the patient is admitted to a
hospital for the transplant:

(a) Preliminary work-up and medical costs of the trans-
plant;

{(b) Transportation of the patient to and from the site
where the transplant takes place, in the cheapest manner
medically appropriate, taking into account necessary time
constraints in each individual case (e.g., emergency trans-
port may be necessary in place of commercial carrier if the
transplant deadline is imminent).

(4) Center dialysis, if its use in place of home dialy-
sis is medically justified in writing by a physician.

AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec. 53-6-202, MCA

RULE IX ELIGIBLE SERVICES AND SUPPLIES FOR PARTICIPANT
RECEIVING MEDICAID BENEFITS If an ESRD-eligible individual
is also receiving Medicaid benefits, ESRD will pay only for
the cost of the following medications:

(1) Hyperphosphatemia (phosphate binders) drugs;

(2) Vitamins with iron and/or folic acidg;

(3) Vitamin D preparations.

AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec. 53-6-202, MCA

RULE X NON-ELIGIBLE SERVICES The cost of the following
services and supplies i1s not eligible for payment from ESRD:
(1) Attendant or "back-up' person;

MAR Notice No. 16~2~261 21-11/10/83



-1607-

(2) Drugs not specifically 1listed in Rule VIII as
eligible medications;

(3) Transportation for anyone other than a transplant
patient;

(4) Services provided which are not related to kidney
condition, e.g., epistaxis, otitis media, diabetes, eye exam-
inations, and heart evaluations;

{(5) Medicare premiums;

(6) Hospital in-patient care of over 60 days unless
specifically justified as ESRD-related (e.g., not due to
chronic debilitating disease other than renal disease).
AUTHORITY: Sec. 53=-6=-202, MCA
IMPLEMENTING: Sec. 53=6=-202, MCA

RULE XI DOCUMENTATION OF CLAIMS A claim for ESRD re-
imbursement, in order to be reimbursable, must contain, or be
accompanied by, the following documentation:

(1) Each claim for any reimbursable service or supply
must contain:

(a) The patient's name and address; and

(b) The provider's federal tax identification number.

(2) A physician service claim must be:

(a) Submitted and itemized on a completed universal
health insurance claim form approved by the American Medical
Association's Council on Medical Services, with the assignment
box checked yes to indicate that the physician agrees not to
bill the ESRD patient for any portion of the cost of the
service which exceeds the Medicare allowance for that service.

(b) Accompanied by a completed Medicare EOB and an EOB
from any private insurance which the patient might have which
covers the service in question.

(3) A hospital service claim (in-patient or out-patient)
must be:

(a) Submitted on the universal hospital insurance form
approved by the Health Insurance Association of America and
accepted for hospital use by the American Hospital Associa-
tion.

(b) Accompanied by an itemized statement, Medicare EOB,
and an EOB from any private insurance which the patient might
have which covers the service in gquestion.

(4) A claim for dialysis supplies must be accompanied
by an itemized statement from the supplier, proper invoice
numbers, Medicare EOBs and the EOBs from any private insurance
which the patlent might have which covers purchase of the
supplies in question.

(5). A claim for drugs must be submitted with either
itemized drug charge slips or a Medicaid drug claim form.

{(6) A claim for any ESRD-eligible service or supply
other than one of those listed in subsections (2) through (5)
above must be submitted with an itemized statement or bill,
plus a Medicare EOB.

AUTHORITY: Sec. 53=-6=-202, MCA
IMPLEMENTING; Sec. 53-6-202, MCA
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RULE XII CONDITIONS OF CLAIM PAYMENT Payment of a claim
will be made only:

(1) To the provider of the service or supply for which
a claim is made.

(2) To a provider of a service or supply who refrains
from billing the ESRD patient for any portion of the cost of
the service or supply which exceeds the Medicare allowance for
that serviee or supply.

(3) After all other reasonably available sources of pay-
ment for that service or supply, such as Medicare or private
insurance, have either paid in part or denied payment for the
service or supply in gquestion,

(4) For the portion of the cost of an ESRD-eligible
service or supply which does not exceed the amount allowed by
Medicare for that service or supply.

AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec. 53-6=-202, MCA

RULE XIII PRIORITY OF PAYMENT To the extent of the ESRD
appropriation for a given fiscal year, bills received by the
department during that fiscal year will be paid according to
the date ESRD receives them, the first bills received bheing
the first paid.

AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec. 53-6-202, MCA

RULE XIV NOTICE OF END OF ESRD BENEFITS Whenever it
appears that the ESRD appropriation for the fiscal year in
guestion will be used up before the end of that fiscal year,
the department will provide a news release to each major wire
service serving Montana announcing the imminent cessation of
benefits.

AUTHORITY: Sec. 53-6-202, MCA
IMPLEMENTING: Sec. 53=-6=202, MCA

4. The Department is proposing these rules because the
1983 legislature, in Senate Bill 418 transferring the program
from the Department of Social and Rehabilitation Services to
the Department of Health and Environmental Sciences, directed
DHES to replace SRS' rules (codified in the bill feor temporary
use) with rules of its own.

The rules proposed are reasonably necessary for the fol-
lowing reasons:

(a) Application procedures and time frames are needed
to clarify how claimants apply for benefits and how long the
benefits last.

{(b) A hearing procedure is needed to provide a remedy
for claimants to protest an unfavorable application decision.

(¢) Eligibility standards are needed to spread limited
funds among those most needing them for costs of handling
their disease.
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(d) Specification and limitation of the services and
supplies which will be paid for by the program are needed so
that the limited available funding is spent on the services
and supplies directly related to and necessary for treatment
of end-stage renal disease, instead of peripheral or unrelated
expenses.

(e) Bill documentation requirements and payment condi-
tions are needed to verify the nature of and necessity for
billed items, to ensure payments go directly to those due
them, to limit the fee which may be charged to a reasonable
level, to assure that ESRD beneficiaries are not forced to
pay costs above that level, and to ensure that the ESRD pro-
gram is used to supplement other available payment sources
rather than as a primary funding source.

(f) Since available funding is likely not to last a full
fiscal year, rules are needed to indicate which bills will be
paid first and how beneficiaries and providersg will be warned
benefits are terminating.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Robert L. Solomon, Cogswell Building, Capitol Complex, Helena,
Montana, no later than December 9, 1983.

6. Robert L. Solomon, Cogswell Building, Capitol Complex,
Helena, Montana, has been designated to preside over and con-
duct the hearing.

7. The authority of the Department to make the proposed
rules is based on section 53-6-202, MCA, and the rules imple-
ment section 53-6-202, MCA.

sy 9% e B0
JO?N J. quNAN M/gf Director

Cgrtified to the Secretary of State October 31, 1983
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPQSED

of rules 16.32.103 and 16.32.106, ) ADOPTION, AMENDMENT AND
the repeal of rules 16.32.104 and ) REPEAL OF RULES
16.32.105, and the adoption of new )
rules I through VI relating to )
certificate of need application )
forms and health care facility )
annual reporting forms )

To: All Interested Persons

NO PUBLIC HEARING
CONTEMPLATED

1. On December 19, 1983, the department proposes to
amend rules 16.32.103 and 16.32.106, to repeal rules 16.32.104
and 16.32.105, and to adopt new rules I through VI relating to
certificate of need application forms and annual reporting
forms for health care facilities.

2. The rules proposed to be repealed can be found on
pages 16-1395=16-1410 of the Administrative Rules of Montana.

3. The proposed new rules set forth the information
which must be provided on certificate of need letters of
intent and application forms and on annual report forms sub-
mitted by hospitals, long-term care facilities, home health
agencies, and alcohol and drug treatment facilities. Copies
of the complete text of the proposed rules may be obtained by
contacting Gary Rose, Health Planning and Resource Development
Bureau, Department of Health and Environmental Sciences, 1400
Broadway, Helena, Montana, 59620.

4. In order to conform certificate of need review pro-
cedures to the legislative changes enacted by the 1983 legis-
lative session, the department has revised the forms for
certificate of need letters of intent and applications. The
new rules simply codify the information which is requested on
the application forms. The new rules replace 16.32.104 and
16.32.105, which are being repealed, and they replace portions
of 16.32.103 and 16.32.106, which portions are being deleted
from those rules. The new rules also codify information which
is presently requested by the department on annual reporting
forms submitted by health care facilities.

5. Interested persons may submit their data, views, or
arguments concerning the proposed adoption, amendment, and
repeal in writing to Gary Rose, Health Planning and Resource
Development Bureau, Department of Health and Environmental
Sciences, 1400 Broadway, Helena, Montana, 59620, no later than
December 12, 1983.

6. The authority of the department to repeal the rules
is based on sections 50-5-103, 50-5-302, and 2-4-201, MCA, and
implement sections 50-5-302 and 50-5-106, MCA. The authority
and implementing sections for the proposed amendments and new
rules are stated at the end of thosevrulg?r\ y

S e /’é

DRYNAN,/M.D., DIrector
Certified to the Secretary of State_ Oftober 31, 1983
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING

of rules I through VIII relating ) FOR ADOPTION OF RULES

to licensure of cesspool, septic )

tank and privy cleaners ) (Cesspool, Septic Tank
and Privy Cleaners)

To: All Interested Persons

1. On December 9, 1983, at 1:30 p.m., a public hearing
will be held in Room (€209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the adoption of rules
I through VIII concerning the licensure of cesspool, septic
tank and privy cleaners.

2, The proposed rules do not replace or modify any
section currently found in the Administrative Rules of
Montana.

3. The proposed rules provide as follows:

RULE I PURPOSE The purpose of this sub-chapter is to
provide standards for the licensure of cesspool, septic tank
and privy cleaning businesses; and to establish uniform re-
quirements for disposal sites receiving septage.

AUTHORITY: Sec. 37-41-103, MCA
IMPLEMENTING: Title 37, Chapter 41, MCA

RULE II DEFINITIONS In addition to the definitions in
section 37~41-104, MCA, the following definitions apply in
this sub-chapter:

(1) "Crops for direct human consumption" means crops
that are consumed by humans without processing to minimize
pathogens prior to distribution to the consumer.

(2) "Incorporated into the so0il" means the injection of
solid waste beneath the surface of the soil or the mixing of
septage with the surface soil.

(3) "Processes to further reduce pathogens" and
"processes to significantly reduce pathogens" means processes
described in RULE VI which are determined by the department to
provide adequate treatment of septage prior to land surface
application or incorporation into the so0il.

(4) “Trenching or burial operation" means the placement
of septage in a trench or other natural or man-made depression
and the covering with soil or other suitable material at the
end of each operating day such that the septage wastes do not
migrate to the surface.

AUTHORITY: Sec. 37-41-103, MCA
IMPLEMENTING: Title 37, Chapter 41, MCA

RULE II1 LICENSURE; DURATION OF LICENSE; FEES (1) Ex-
cept as provided in section 37-41-105, MCA, any person wishing
to engage in the business of cleaning cesspools, septic tanks,
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or privies and disposal of septage therefrom shall first sub-
mit an application for a license to the department on a form
provided by the department. Such forms shall reguire at least
the following information if applicable:

{(a) full name and business address of the applicant;

(b) 1list of counties in which business is to be con-
ducted;

(c) list of permanent disposal site(s) in service
area(s);

(d) estimated volume of septage to be disposed of at
each disposal site;

(e) pertinent water guality information at each disposal

site;

(f) geological and soil information at each disposal
site;

(g) present uses of lands adjacent to each disposal
site;

(h) =zoning information for each disposal site;

(i) proposed disposal operation and maintenance plan for
each disposal site including provisions for access control, if
necessary; and

(3j) certification by a local health officer or his
designated representative in each county in which the appli-
cant's business is to be conducted that proposed dispesal
sites to be used by the applicant meet all applicable state
and local requirements.

(2) The exclusion provided in section 37-41-105, MCA, is
available only to private individuals wishing to dispose of
their own septage on privately owned land.

(3) A cesspool, septic tank and privy Cleaning license
expires on December 31 of each calendar year or when revoked
by the department in accordance with section 37-41-211, MCA.

(4) A license is not transferable, and the license must
be surrendered to the department in the event that the
licensee ceases to do business.

(5) During the term of the license, the licensee may add
new disposal sites to the service area with the approval of
the department and after fulfilling the requirements of sub-
section (1)(j) of this rule.

(6) A license fee of $25 is required for each new or
renewal license, except as provided in section 37-41-202, MCA.

(7) The license fee is payable to the department at the
time the license application is submitted to the department.

(8) Annually, the department shall return 80% of all
license fees collected to the counties in which the licensees
reside.

(a) The county portion of license fees shall be de-
posited with the county treasurer.

{(b) The department shall deposit 20% of the license fees
collected in the state general fund as they are received from
applicants.

AUTHORITY: Sec. 37-41-103, MCA
IMPLEMENTING: Sec. 37-41-201, 37-41-202, MCA
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RULE IV PROCESSING OF LICENSE APPLICATIONS (1) The
department shall review each submitted application to insure
that it is complete. If additional information is required,
the department shall notify the applicant in writing and shall
postpone processing the application until the additional
information requested is received and the application is
complete. If the reqguested additional information is not
received within 90 days after the applicant has been notified,
a new application must be submitted.

(2) The department shall review the completed applica-
tion and relevant information and make a decision based on the
applicant's apparent ability to comply with the act and this
sub-chapter.

(3) The department's decision to grant a license may
include such special conditions imposed pursuant to RULES
VI, VII and VIII, as are considered necessary to protect
public health and avoid public nuisances.

(4) An applicant who wishes to protest a condition im-
posed on his license may, within 30 days after receipt of
notice of the department's action, request a hearing before
the department, pursuant to the procedures provided in section
37-41-211, MCA.

AUTHORITY: Sec. 37-41-103, MCA
IMPLEMENTING: Sec. 37-41-201, 37-41~-202, 37-41~211, MCA

RULE V_INSPECTIONS AND ENFQORCEMENT (1) the department
and local health officers or local designated health repre-
sentatives may conduct inspections of disposal facilities
receiving septage.

(2) 1f, after an inspection, the department or local
health officer determines that a violation of the act or this
sub-chapter is occurring, it shall notify the licensee of the
nature of the violation.

(3) Depending upon the severity of the violation, the
department or local health offcer may seek a compliance sched-
ule from the licensee or initiate proceedlngs to revoke the
license.

AUTHORITY: Sec, 37-41-103, MCA
IMPLEMENTING: Sec. 37-41-212, MCA

RULE VI OPERATICON AND MAINTENANCE REQUIREMENTS

(1) Septage that 1s applied to the land surface or in-
corporated into the soil is subject to the following require=-
ments:

(a) If no crops for direct human consumption will be
grown on the site within 18 months subsequent to application
or incorporation:

(i) the septage must be treated by a process to signifi-
cantly reduce pathogens; or
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(ii)(A) public access to the disposal site must be
adequately controlled during the period of disposal and for
at least 12 months after the final application or incorpora=-
tion of septage; and

(B) grazing by animals whose products are consumed by
humans must be prevented on the disposal site during the
period of disposal and for at least one month after the final
application or incorporation.

{b) 1If crops for direct human consumption will be grown
on the site within 18 months subsequent to application or in-
corporation:

(i) If there will be contact between the septage and the
edible portion of the crop, the septage must be treated by a
process to further reduce pathogens prior to application or
incorporation.

(ii) 1If there will be no contact between the septage and
the edible portion of the crop, the septage must be treated by
a process to significantly reduce pathogens prior to applica-
tion or incorporation, and access control as described in
subsections (l)(a)(ii)(A) and (B) must be provided.

(2) Septage that is disposed in a trench or burial
operation must be:

(a) placed in Class II disposal facilities licensed by
the department pursuant to ARM 16.14.501 et se g‘ and author-
ized by the department to receive septade, liquid or semi-
liquid waste;

(b) placed in a trench or man-made depression which is
approved by the department and the local health officer or
his representative and operated in conformance with subsec-
tion (3) below; or

(c) placed in an approved waste water treatment
facility.

(3) Trench or burial operations receiving septage put-
suant to subsection (2)(b), above, shall:

(a) cover in-place septage with suitable soil or other
material at the end of each operating day.

(i) Depth of cover will be determined by the department
on a case-by-case basis but in all cases must be of sufficient
depth to insure that septage does not migrate to the ground
surface.

(b) Confine the dumping of septage to areas within the
disposal site. Confining of septage must be provided by:

(1) supervision;

(ii) fencing;

(iii) signs; or

(iv) similar means approved by the department.

(¢) Effectively control flies and other insects.

(4) Where methods other than trench or burial operations
are proposed to dispose of septage, the licensee or applicant
must demonstrate to the department's satisfaction that such
disposal methods pose no danger to the public's health or
safety, or to the environment.
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(5) For the purposes of this rule, "processes to sig-
nificantly reduce pathogens" means any of the following:

(a) BAerobic digestion. The process is conducted by
agitating septage with air or oxygen to maintain aercobic con-
ditions at residence times ranging from 60 days at 15° C to
40 days at 20° C, with a volatile solids reduction of at least
38 percent.

(b) Air drying. Liquid septage is allowed to drain
and/or dry on underdrained sand beds, or paved or unpaved
basins in which the septage is at a depth of nine inches.
A minimum of three months is needed, during two months of
which temperatures average on a daily basis above 0° C.

(c) Anaerobic digestion. The process is conducted in
the absence of air at residence times ranging from 60 days at
20° C to 15 days at 35° to 55° C, with a volatile solids
reduction of at least 38 percent.

(d) Composting. Using the within-vessel, static aerated
pile or windrow composting methods, the septage is maintained
at minimum operating conditions of 40° C for 5 days. For four
hours during this period the temperature must exceed 55° C.

(e) Lime stabilizaton. Sufficient lime is added to pro-
duce a pH of 12 after 2 hours of contact.

(f) Other methods or operating conditions may be accept-
able if pathogens and vector attracton of the waste (volatile
solids) are reduced to an extent equivalent to the reduction
achieved by any of the methods described in subsection (5)(a)
through (f).

(6) For the purposes of this rule, "processes to further
reduce pathogens" means any of the following:

(a) Composting: Using the within-vessel composting
method, the solid waste is maintained at operating conditions
of 55° C or greater for three days. Using the static aerated
pile composting method, the solid waste is maintained at
operating conditions of 55° C or greater for three days.
Using the windrow composting methed, the solid waste attained
a temperature of 55° C or greater for at least 15 days during
the composting period. Also, during the high temperature
period, there will be a minimum of five turnings of the
windrow.

(b) Heat drying. Dewatered septage is dried by direct
or indirect contact with hot gases, and moisture content is
reduced to 10 percent or Ilower. Sludge particles reach
temperatures well in excess of 80° C, or the wet bulb tempera-
ture of the gas stream in contact with the sludge at the point
where it leaves the dryer is in excess of 80° C.

(¢c) Heat treatment. Liquid septage is heated to temper=-
atures of 180° C for 30 minutes.

(d) Thermophilic aerobic digestion. Liguid septage 1is
agitated with air or oxygen to maintain aerobic conditions at
residence times of 10 days at 55-60° ¢, with a volatile solids
reduction of at least 38 percent.
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(e) Other methods or operating conditions may be accept-
able if pathogens and vector attraction of the waste (volatile
sollds) are reduced to an extent equ1valent to the reduction
achived by any of the methods described in subsectons (6)(a)
through (4).

(7) Any of the processes listed below, if added to the
processes described 'in subsection (5), further reduce patho-
gens. Because the processes listed below, on their own, do
not reduce the attraction of disease vectors, they are only
add-on in nature.

(a) Beta ray irradiation: Septage is irradiated with
beta rays from an accelerator at dosages of at least 1.0
megarad at room temperature (ca. 20° C.)

(b) Gamma ray irradiation: Septage is irradiated with

gamma rays from certain isotopes, such as 60Cobalt and

136Cesium, at dosages of at least 1.0 megarad at room tempera-
ture (ca. 20° C).

{c) Pasteurizaton: Septage is maintained for at least
30 minutes at a minimum temperature of 70° C

(d) Other methods or operating conditions may be accept-
able if pathogens are reduced to an extent eguivalent to the
reduction achieved by any of the above add-on methods.
AUTHORITY: Sec. 37-41-103, 75-10-204, MCA
IMPLEMENTING: Sec. 37-41-103, 75-10-204, MCA

RULE VII SPECIFIC SITE CRITERIA (1) There must be no
occuplied building or drinking water supply well within 500
feet of the land application area.

(2) There must be no state, federal, county or city
maintained highways or roads or surface water bodies, within
500 feet of the land application area.

(3) Topographical slopes on cultivated fields must be
no more than 4 percent. Slopes on sodded fields must be no
more than 8 percent. Forest slopes must be no more than 8
percent for year-round operations but for seasonal operation,
forest slopes up to 14 percent may be acceptable.

(4) 1f trench or burial disposal is used, there must be
at least twenty feet of separation between the septage and the
groundwater with no soil percolation rate within this =zone
exceeding 1% inches per hour,

(5) 1If septage is applied to the land surface or incor-
porated into the soil, there must be at least ten feet separa-
tion between the septage and the ground water.

AUTHORITY: Sec. 37~41-103, MCA
IMPLEMENTING: Sec. 37-41-103, MCA.

RULE VIII SPECIAL CONDITIONS The department may, in
individual cases, place more or less restrictive criteria
on septage treatment processes and individual land incorpora-
tion and disposal sites, taking into account proximity to
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population centers, volume of septage and soil types, and
considering the objectives of protecting public health and
avoiding public nuisances.

AUTHORITY: Sec. 37-41-103, 75-10-204, MCA

IMPLEMENTING: Sec. 37-41-103, 75-10-204, MCA

4. These rules are adopted in compliance with Ch. 556,
Laws of 1983, which amended Title 37, Chapter 41, MCA. That
legislation substantially changed the procedures and the de-
partment's responsibilities regarding licensure of cesspool,
septic tank and privy cleaners, and directed the department to
adopt rules to implement the law. The rules are necessary in
order to establish procedures and criteria for licensure, con-
ditions of licensure, requirements for treatment of septage,
and disposal site selection criteria, all of which are
designed to protect public health and to prevent the creation
of public¢ nuisances.

5. Interested persons may present their data, views,
or arguments, either orally or in writing, at the hearing.
Written data, wviews, or arguments may also be submitted to
Robert L. Solomon, Cogswell Building, Capitol Complex, Helena,
Montana, 59620, no later than December 14, 1983.

6. Robert L. Solomon, Cogswell Building, Capitol Complex,
Helena, MT, has been designated to preside over and conduct
the hearing.

7. The authority of the Department to make the proposed
rules is based on section 37-41-103, MCA and the rules imple-
ment Title 37, Chapter 41, MCA.

Certified to the Secretary of State October 31, 1983
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BEFORE THE DEPAPTMENT OQF HIGHWAYS
OF THE STATE OF MONTANA

In the matter of the repeal NOTICE OF PROPOSED REPEAL

)
of Rule 18.5.106, relating ) OF RULE 18.5.106,
to design requirements for )  RELATING TO DESIGN
access driveways )  REQUIREMENTS FOR ACCESS
)  DRIVEWAYS
NC PUBLIC HEARING
CONTEMPLATED
TO: All Interested Persons:
1. On December 12, 1983, the Department of Highways

proposes to repeal rule 18.5.106, which provides design
requirements for access driveways.

2. The rule proposed to be repealed is on page 18-69
of the Administrative Rules of Montana.

3. The agency proposes to repeal this rule because
Rule 18.5.,106 is outdated by and repetitious of newly
adopted Rule 18.5.112. Repeal of the section was
inadvertently omitted from the revisions made in July,
1983,

4. Interested parties may submit their data, views,
or arguments concerning the proposed repeal in writing to
Stephen C. Kologi, P.E., Chief, Preconstruction Bureau,
Montana Department of Highways, 2701 Prospect Avenue,
Helena, MT 59620, no later than December 10, 1983,

5. If a person who is directly affected by the
proposed repeal wishes to express his data, views and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to Stephen C.
Kologi, P,E., Chief, Preconstruction Bureau, Montana
Department of Highways, 2701 Prospect Avenue, Helena,
MT 59620, no later than December 10, 1983,

6. If the agency receives requests for a publice
hearing on the proposed repeal from either 10% or 25,
whichever is less, of the persons who are directly affected
by the proposed repeal; from the Administrative Code Commit-
tee of the Legislature; from a governmental subdivision or
agency; or from an association having not 1less than 25
members who will be directly affected, a hearing will be
held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten
percent of the persons directly affected has been determined
to be in excess of 25 persons based on the percentage of
the state population requiring direct access onto state
maintained highways.
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7. The authority of the department to make the
proposed rule is based on section 60-2-201, MCA, and the
rule implements sections 60-2-201, MCA.

Gary J. Wicks
Director of Highways

Certified to the Secretary of State October 31, 1983.

21-11/10/83 MAR Notice No. 18-50



-1620~

BEFORE THE DEPARTMENT AND BOARD
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* k * Kk * kK & k k %

IN THE MATTER OF THE ADOPTION OF Y NOTICE OF
PROCEDURAL RULES FOR CONTESTED CASE ) PUBLIC HEARINGS
HEARINGS HELD BY THE DEPARTMENT OF ) ON PROPOSED ADOPTION OF
NATURAL RESOURCES AND CONSERVATION ) PROCEDURAL RULES

PURSUANT TO TITLE 85, CHAPTER 2, MCA)

TO: All Interested Persons
1. On December 1, 6, 8, and 15, 1983, public hearings
will be held to consider the adoption of new rules and the
amendment of ARM 36.2,101 pertaining to procedural rules. The
proposed new rules and amendment set forth procedural rules
for contested case hearings held by the Department of Natural
Resources and Conservation pursuant to Title 85, chapter 2,
MCA. The proposed rules will not govern any proceedings
conducted by the Board of Natural Resources and Conservation
pursuant to Title 85, chapter 2, MCA. The public hearings
will be held as follows:
' 1. December 1, 1983, at 7 p.m., in the Aunditorium of
the Social and Rehabilitation Services Building, 111
Sanders, Helepa, Montana.
2. December 6, 1983, at 7 p.m., in the Ralispell Field
Office, 3220 Highway 93 South, EKalispell, Montana.
3. December 8, 1983, at 7 p.m., in the Legion Room of
the City Hall, 39 Socuth 2 E, Malta, Montana.
4, December 15, 1983, at 7 p.m.; in Room 201, at the
County Courthouse, the corner of 3rd Avenue N and
27th Street, Billings, Montana.

2. The proposed rules will supersede ARM 36.2.10]1 for
contested case hearings held by the Department of Natural
Resources and Conservation pursuwant to Title 85, chapter 2,
MCA. The Department of Natural Resources and Conservation has
adopted the Attorney General's model rules in ARM 36.2.101 and
is now proposing to amend ARM 36.2.101 to 1limit its
application in light of the proposed new procedural rules,

3. The proposed new rules and the proposed amendment to
ARM 36.2.101 provide as follows:
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The procedures contained
herein shall govern the contested case proceedings conducted
by the department of natural resources and conservation
pursuant to MONTANA CODE ANNOTATED (MCA) Title 85, chapter 2.
The Attorney General's Model Rules for conducting contested
case proceedings, adopted by the department at Administrative
Rules of Montana (ARM) §36.2.101, shall not apply to
proceedings conducted by the department pursuant to MCA Title
85, chapter 2 and are superseded for that purpose only. These
rules do not govern any proceedings conducted by the board of
natural resources and conservation pursuant to MCA Title 85,
chapter 2.
AUTH: 2-4-201(2) and IMP: 2-4-201(2) and
85-2-113(2), MCA 85-2-113(2), MCA

RULE II DEPINITIONS As used in these rules, the
following definitions apply:

(1) "Applicant"™ means a person who filed an application.

(2) "Application” means any application which has been
filed pursuant to MCA Title 85, chapter 2 for appropriating
water or changing appropriation rights,

(3) "Board" means the board of natural resources and
conservation.

(4) "Department™ means the department of natural
resources and conservation, (MCA § 85-2-=102(6)

(5) "Director™ means the director of the department or
his designee.

(6) "Final decision-making” means all events after the
issuance of a proposal for decision necessary to the
completion of a final order.

(7) "Hearing Examiner"™ means the person or persons
assigned by the director to hear the contested case and to
participate in the final decision-making process.

(8) T"Notice of Application®" means the notice prepared and
published by the department pursuant to MCA §85-2-307.

(9) "Objection" means an objection to an application
filed in accordance with MCA Title 85, chapter 2.
(10) "Objector" means a person who filed an objection.

(1) "Party" means those persons who are applicants,
timely objectors, petitioners or permittees under MCA Title
85, chapter 2, parts 3, 4, 5 and 8 and are entitled as of
lawful right to a contested case hearing. The term "party"
shall include the department when it is acting by and through
staff participating in a proceeding. Staff participating in a
proceeding shall have the full rights and responsibilities of
a party under these rules and shall be bound by RULE XXX.

(12) "Permit® means a permit to appropriate water issgued
by the department under MCA Title 85, chapter 2, part 3.
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(13) "Person" means an individual, association,
partnership, corporation, state agency, poiitical subdivision,
the United States or any agency thereof, or any other entity.
(MCA § 85-2-102(10)

(14) "Petition™ means the document filed with the
department pursuant to MCA §85-2~505(2).

(15) "Proceeding™ means all events, including prehearing
conferences, hearings, orders, and proposals for decision,
necessary to the completion of the hearing process.

(16) "service; serve" means personal service or service by
first class United States mail, postage prepaid and addressed
to the party at his last known address. An affidavit of
service shall be made by the person making such service.
Service by mail is complete upon the placing of the item to be
served in the mail. Agencies of the state of Montana may also
serve by depositing the item to be served with the mail and
distribution section, general services division, department of
administration,

(17) "staff" means a person employed or retained by the
department.,

(18) "Timely objector" means a person who filed an
objection to an application with the department by the date
specified in the notice of application. Objections that are
postmarked on or before or personally delivered by the date
specified in the notice of application shall be deemed as
timely filed.

(19) "Untimely objector” means a person who did not file
an objection to an application by the date specified in the
notice of application, but who objects to an application
sometime thereafter.

AUTH: 2~-4-201(2) and IMP: 2-4-201(2) and

85-2-113(2), MCA 85-2-113(2), MCA

(1) Assignment. When the
department orders a contested case hearing, the director shall
assign a hearing examiner to hear the case. The file that is
submitted to the hearing examiner, subsequent to the
assignment of the case, shall contain only the parties'
applications, notices of applications, petitions, objections
to applications, or permits under consideration to be modified
or revoked. After reviewing the file, the hearing examiner
shall contact the parties and advise them as to the location
and time during which a hearing should be held. Except as
required under the circumstances of RULE XX¥XII, no hearing
shall be scheduled on a Saturday, Sunday or legal holiday.

(2) Duties. Consistent with law, the hearing examiner
shall perform the following duties:

(a) regulate the course of the hearing, including the
scheduling, recessing, reconvening and adjournment thereof;
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(b) grant or deny motions for discovery including the
taking of depositions;

(¢) receive and act upon requests for subpoenas where
appropriate;

(d) hear and rule on motions;

(e) preside at the contested case hearing;

(f) adminigter ocaths and affirmations;

(g) grant or deny requests for continuances;

(h) examine witnesses where he deems it necessary to make
a complete record;

(1) rule upon offers of proof and receive evidence;

(i) make preliminary, interlocutory or other orders as he
deems appropriate;

(k) recommend a summary disposition of any part of the
cage where there ieg no genuine issue as to any materjal fact
or recommend dismigsal where the case or any part thereof has
become moot or for other reasons;

(1) require testimony, upon the motion of a party or upon
his own motion, to be prefiled in whole or in part when
prefiling will expedite the hearing and the interests of the
parties will not be prejudiced substantially;

(m) hold conferences for settlement, simplification of
the issues, or any other proper purpose;

(n) appoint a staff expert;

(0) prepare-a proposal for decision containing findings
of fact, conclusions of law and a proposed order;

. (p) after issuing the proposal for decision, participate
in the final decision-making process;

(q) do all things necessary and proper to the performance
of the foregoing; and

(r) as authorized by law and rule, perform such other
duties as well as any that may be delegated to him by the
director. :

AUTH: 2-4-201(2) and IMP: 2-4-611, 2-4-612,

85-2-113(2), MCA and 2-4-621, MCA

RULE IV COMMENCEMENT OF A CONTESTED CASE A contested
case is commenced, subsequent to the assignment of a hearing
examiner, by the service of a notice of and order for hearing
by the director.

(1) fhe notice and order. A notice of and order for
hearing, which shall be a single document, shall be served
upon all parties and shall contain, but not be limited to, the
following:

(a) the time, date, place, and nature of the hearing;

(b) name, address and telephone number of the hearing
examiner;

{c) a statement of the legal authority and jurisdiction
under which the hearing is to be held;

(d) a reference to the particular sections of the
statutes and rules involved;
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(e) a short and plain statement of the matters asserted;
For an application or petition, the matters asserted shall be
whether the application or petition meets the statutory
requisites. For revocation or modification of a permit, the
matters asserted are the grounds for revocation or
modification;

(f) notification of the right of the parties to be
represented by legal counsel or appear on their own behalf;

(g) a citation to these procedural rules and to the
contested case provisions of MCA Title 2, chapter 4, part 6;

(h) a statement that a formal proceeding may be waived
pursuant to MCA §2-4-603;

(i) a statement advising parties that if any party fails
to appear at the hearing, the party will be in default; and a
statement which explains the possible results of a default;

(2) BService. The notice of and order for hearing shall
be served not less than 30 days prior. to the hearing.
Provided, however, that a shorter time period may be allowed
when the hearing examiner determines, on the basis of the
parties' applications and objections to applications, that the
parties will not be substantially prejudiced by a shorter
time, (Note: §§ (1) (a){c) (d) (1st sentence (e)(h) of this
rule are codified at MCA § 2-4-601(2) (a-e).

AUTH: 2-4-201(2) and IMP: 2-4-601, MCA

85-2-113(2), MCa

(1)

. Before the notice of application is published, the
department shall send a copy of the notice of application to
the applicant for his review, The applicant shall have the
duty and responsibility at all times to make certain that the
information published in the notice of application is correct
and conforms with the flled application.

(2) i i
DEeCeSSary. When either during the time the notice of
application is being published or at any subsequent time, the
department discovers that the notice of application omits or
erroneously describes the period of appropriation or the total
amount appropriated (rate of flow or volume); the place of
diversion, place of use, purpose of use or place of storage;
which are claimed by the applicant in his filed application
and which the department determines to be material errors or
material omissions, the notice of application shall be
republished to correct such material omissions or material
errors, The determination of whether an omission or error is
material shall be made by the hearing examiner. If the
hearing examiner makes the determinatjion that the omissions or
errors are not material, the applicant has the discretion to
republish the notice of application.
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3)

. When the notice of application is
republished, scheduled hearings shall be contjinued until the
time period for f£filing objections (as set forth in the
republished notice of application) has expired, unless all the
parties agree (a) to participate in the scheduled hearings and
(b) to waive their right to file objections to the republished
notice of application. Regardless of the parties' agreement,
when additiona)l timely objections are filed in response to the
republished notice of application, the hearing examiner shall
hold such hearings as are necessary to allow the additional
timely objectors an opportunity to exercise their rights under
these rules, Further, upon written request by any additional
timely objector, the hearing examiner shall order that
transcripts of any hearings (including prehearing conferences)
held prior to or during the time the notice of application is
being republished, be prepared and be made available to the
additional timely objector. Except as provided above, no
other action shall be taken in the case by the hearing
examiner or any final decision-makers until the time period
for filing objections (as set forth in the republished notice
of application) has expired.

(4) Cost. The cost of republishing the notice of
application shall be paid by the applicant. The cost of
preparing and duplicating transcripts for additional timely
objector(s) shal) be paid by the applicant. However, if the
department fails to send a notice of application to the
applicant for review as required in subsection 1 of this rule,
the department shall pay for said costs. No hearings shall be
held until the applicant has paid all his costs incurred under
this rule.

AUTH: 2-4-201(2) and IMP: 85-2-113 and

85-2-113(2), MCA 85-2~107, MCA

Any party may be represented by
legal counsel throughout the proceedings in a contested case
or may appear on their own behalf. This rule shall not be
construed to sanction the unauthorized practice of law.
Admission of foreign attorneys, pro hac vice, shall be in
accordance with the current Montana statutory 1law, now
codified at MCA § 37-61-208.

AUTH: 2-4-201(2) and IMP: 2-4-105, MCA
85-2-113(2) MCA

Informal disposition may
be made of any contested case or any issue therein at any
point in the proceedings by aqreed settlement, stipulation or
default. Agreed settlements and stipulations shall be served
on the hearing examiner. For agreed settlements, the hearing
examiner shall prepare a proposal for decision and serve it in
the manner provided for in RULE XXVIII(2)., An opportunity to
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file exceptions shall be afforded to each party within the
time limit specified in RULE XXIX(1l). 1In the event that the
proposal for decision modifies, conditions, limits or denies
the agreed settlement without factual basis therefor, the
hearing examiner shall, if regquested within the 20 day
exception period, reconvene the hearing to allow the parties
an opportunity to respond and to present evidence and argument
on all issues involved. A final order shall be made and
issued in the manner provided for in RULE XXIX(2).
AUTH: 2-4-201(2) and IMP: 2-4-603, MCA
85~-2-113(2), MCA

RULE VIII DEFAULT A default occurs when a party fails to
appear at a hearing or fails to comply with any interlocutory
orders of the hearing examiner. Upon default, the defaulting
party's claim or interest in the proceeding may be dismissed
(with or without prejudice), denied, disregarded or disposed
of adverse to him, An applicant shall not be relieved of the
duty to present evidence to satisfy his substantive burden of
proof when all objectors to a proceeding default,

AUTH: 2-4-201(2) and IMP: 2-4-603 and

85-2-113(2), MCA 85-2-311, MCA

(1)  Computation of time. The time within
which an act is to be done as provided in these rules shall be
computed by excluding the first day and including the last,
except that if the last day be Saturday, Sunday, or a legal
holiday, the act may be done on the next succeeding regular
business day. When the period of time prescribed or allowed
is less than 7 days, intermediate Saturdays, Sundays and legal
holidays shall be excluded in the computation.

(2) Comppting time when.gerving by majl. Whenever a
party has the right or is required to do some act or take some
action within a prescribed period after the service of a
notice or other paper upon him, or whenever such service is
required to be made within a prescribed period before a
specified event, and the notice or paper is served by mail,
postmarking of the notice or paper on or before the prescribed
period shall satisfy this rule.

AUTH: 2-4=-201(2) and IMP:; 2-4-611, MCA

85-2-113(2), MCA

RULE X _CONSOLIDATION (1) Authority. Whenever, before
hearing on any contested case, the hearing examiner, either on
his own motion or upon motion by any party, determines that
separate contested cases present substantially the same issues:
of fact or laws; that a holding in one case would affect the
rights of parties in another case; and the consolidation would
not substantially prejudice any party, the hearing examiner
may order such cases consolidated for a single hearing on the
merits. Parties may also stipulate and agree to such
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consolidation. Regardless of the discretion otherwise
permitted in this rule, in every case, all objections to a
gingle application shall be consolidated without regquirement
of order.

(2) Notice of  order. Pollowing an order for
consolidation, the hearing examiner shall serve on all parties
a copy of the order for consolidation. The order shall
contain, among other things:

(a) a description of the cases for consolidation.

(b) the reasons for consolidation.

(c) notification of a consolidated prehearing conference
if one has been reguested.

(3) j .

(a) Motion for severence. Any party may object to
consolidation by filing, at least 10 days prior to the hearing
in the case, a motion for severence from consolidation,
setting forth the party's name and address, the title of his
case prior to consolidation, and the reasons for his motion.

(b) Determination. If the hearing examiner finds that
congsolidation would prejudice the party, he may, without
hearing, order such severence or other relief as he deems
necessary.

AUTH: 2-4-201(2) and IMP: 85-2-309, MCA

85-2-113(2), MCA

RULE _XI. _ DISOUALIFICATION OF HEARING EXAMINER Upon the
filing 1in good faith by a party of an affidavit of
disqualification of hearing examiner, the director shall
determine the matter as a part of the record provided the
affidavit is filed no later than 10 days prior to the original
date set for hearing, and states the facts and reasons for the
belief that the hearing examiner should be disqualified.

AUTH: 2-4-201(2) and IMP: 2-4-611, MCA

85-2-113(2), MCA

RULE XI1J PREHEARING CONFERENCE

(1) Purpose. The purpose of the prehearing conference is
to simplify the issues to be determined, to fix hearing dates,
to obtain stipulations in regard to foundation for testimony
or exhibits, tc hear and rule upon evidentiary objections to
prefiled testimony, to identify the proposed witnesses for
each party, to schedule discovery, to discuss the procedure at
the hearing, to consider such other matters that may be
necessary or advisable, and, if possible, to reach a final
settlement without the necessity for further hearing.

(2) Procedyre. Upon written request of any party or upon
his own motion, the hearing examiner may, in his discretion,
hold a prehearing conference prior to each contested case
hearing., The hearing examiner may require the parties to file
a prehearing statement prior to the prehearing conference
which shall contain such items as the hearing examiner deems
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necessary to promote a useful prehearing conference. A
prehearing conference shall be an informal proceeding
conducted expeditiously by the hearing examiner. Agreements
on the simplification of issues, amendments, stipulations, or
other matters may be entered on the record or may be the
subject of an order by the hearing examiner. A party who
fails (without having made prior arrangements with the hearing
examiner) to appear at a prehearing conference shall have
waived his right to object to any matters agreed upon by other
parties in attendance at the prehearing conference. Following
a prehearing conference, the hearing examiner may issue a
procedural order which fixes any dates which are appurtenant.
to the disposition of the case, and which sets out the
procedures to be followed by the parties. The procedural
order may include a description of the matters discussed at
and the actions taken pursuant to the prehearing conference,
AUTH: 2-4-201(2) and IMP; 2-4-611, MCA
85-2-113(2), MCA

RULE XIII. MQTIONS TO HEARING EXAMINER Any application to
the hearing examiner for an order shall be by motion which,
unless made during a hearing, shall be made in writing, shall
state with particularity the grounds therefore, and shall set
forth the relief or order sought. Written motions or
responses to motions shall first be served on all parties, and
then filed with the hearing examiner. A written motion shall
give notice to other parties that should they wish to contest
the motion they must file a written response with the hearing
examiner (after first serving all parties), and that the
written response, with an affidavit of service attached, must
be filed within 7 days after service of the motion. Only
motiong served and filed in the manner described above sghall
be considered and ruled upon by the hearing examiner.
Improperly filed and served motions shall be promptly
dismissed without prejudice. Requests for disqualification of
a hearing -examiner, prehearing conferences, subpoenas and
continuances are not governed by the requirements of this
rule. The hearing examiner may, at his discretion, require a
hearing or telephone conference call before issuing an order
on the motion. All orders on such motions, other than those
made during the course of the hearing, shall be in writing,
and shall be Berved upon all parties of record. 1In ruling on
motions where these rules are silent, the hearing examiner
shall apply the Montana Rules of Civil Procedure to the extent
that he determines that it is appropriate to do so in order to
promote a fair and expeditious proceeding.

AUTH: 2-4-201(2) and IMp: 2-4-611, MCA

85-2~113(2), MCA
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(1) Certification of
. No motions shall be made directly to or
be decided by the director subsequent to¢ the assignment of a
hearing examiner and prior to the completion and filing of the
hearing examiner's proposal for decision except as provided by
RULE XI or except when the motion is certified to the director
by the hearing examiner. Any party may request that a pending
motion, or a motion decided adversely to that party by the
hearing examiner before or during the course of the hearing be
certified by the hearing examiner to the director. In
deciding what motions should be certified, the hearing
examiner shall consider the following:

(a) whether the motion involves a controlling question of
law, which if finally determined, would materially advance the
ultimate termination of the hearing; or

(b) whether certifying the motion is necessary to promote
the development of the full record and avoid a remand.

(2) Briefs. The hearing examiner or the director may
require the parties to file briefs before ruling upon a
certified motion. Certified motions shall be decided in the
manner provided for in RULE XXIX(2). Uncertified motions
shall be made to the hearing examiner and considered during
the final decision-making process.

AUTH: 2-4-201(2) and IMP: 2-4-611, MCA

85-2-113(2), MCA

RULE XV __DISCOVERY (1) Demapnd. Each party shall,
within 10 days of a demand by another party, disclose the
following:

(a) The names and addresses of all witnesses that a party
intends to call at the hearing together with a brief summary
of each witness's testimony. All witnesses unknown at the
time of said disclosure shall be disclosed, together with a
Erief summary of their testimony, as soon as they become

nown.

(b) Any relevant written or recorded statements made by
the party or by witnesses on behalf of the party shall be
permitted to be inspected and reproduced by the demanding
parts.

(2) Failure to discloge _statemepnts. Any party
unreasonably failing upon demand to make the disclosure by
this rule, may, in the discretion of the hearing examiner, be.
foreclosed from presenting any evidence at the hearing through
witnesses not disclosed or through witnesses whose statements
are not disclosed.

(3) Requests for admisgsions. A party may serve upon any
other party a written request for the admission of relevant
facts or opinions, or of the application of law to relevant
facts or opinions, including the genuineness of any document.
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The request must be served at least 15 days prior to the
hearing, and it shall be answered in writing by thé party to
whom the request is directed within 10 days of the receipt of
the request. The written answer shall either admit or deny
the truth of the matters contained in the request, or shall
make a specific objection thereto. Failure to make a written
answer may result in the subject matter of the request being
deemed admitted.

(4) Motion to hearing examiner for discovery. Upon the
motion of a party, the hearing examiner may order discovery of
any other relevant material or information. The hearing
examiner shall recognize all privileged information or
communications which are undiscoverable at law. Upon proper
motion made to the hearing examiner, any means of discovery
available pursuant to the Montana Rules of Civil Procedure
(excepting Rule 37(b)(1) and 37(b)(2)(D)) may be allowed
provided that such requests can be shown to be needed for the
proper presentation of a party's case, are not for the
purposes of delay, and the issues or amounts in controversy
are significant enough to warrant extensive discovery. Upon
the fajilure of a party to reasonably comply with an order of
the hearing examiner made pursuant to this rule, the hearing
examiner may make further orders as follows:

(a) An order that the subject matter of the order for
discovery or any other relevant facts shall be taken as
established for the purposes of the case in accordance with
the claim of the party requesting the order.

(b) An order refusing to allow the party failing to
comply to support or oppose designated claims or defenses, or
an order prohibiting him from introducing designated matters
into evidence,

AUTH: 2-4-201(2) and IMP: 2-4-602, MCA

8§5-2-113(2), MCA

Upon the
motion of any party, the hearing examiner may order that the
testimony of any witness be taken by deposition to preserve
his testimony in the manner prescribed by law for depositions
in civil actions. The motion shall indicate the relevancy and
shall make a showing that the witness will be unable or cannot
be compelled to attend the hearing or show other good cause.
No part of a deposition shall constitute a part of the record
unless received in evidence by the hearing examiner.

AUTH: 2-4-201(2) and IMP: 2-4~602 and
85-2-113(2), MCA 2-4-611, MCA

Requests for subpoenas for the
attendance of witnesses or the production of documents shall
be made in writing to the hearing examiner and shall contain a
brief statement demonstrating the potential relevance of the
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testimony or evidence sought and shall identify any documents
gsought with specificity, and shall name all persons to be
subpoenaed,

(1) .

(a) A subpoena shall be served in the manner provided by
the Montana Rules of Civil Procedure.

(b) The cost of service, fees, and expenses of any
witnesses subpoenaed shall be paid at the rates prescribed by
Montana law by the party at whose request the witness appears.

{(¢) The person serving the subpoena shall make proof of
service by filing the subpoena together with his affidavit of
service with the hearing examiner.

(2) Motion to quash. Upon motion made promptly, and in
any event at or before the time specified in the subpoena for
compliance therewith, the hearing examiner may quash or modify
the subpoena if he finds that it is unreasonable or
oppressive,

(3) Enforcement. The party seeking the subpoena may seek
enforcement of the same by applying to a judge of any district
court of the state of Montana for an order to show cause why
the subpoena should not be enforced against any witness who
fails to obey the subpoena.

AUTH: 2-4-201(2) and IMP: 2-4-104 and

85-2~113(2), MCA 2-4-611, MCA

All parties shall have the
right to present evidence, rebuttal testimony and argument
with respect to the issues and to cross-examine witnesses,
(MCA § 2-4-612(1)).

AUTH: 2-4-201(2) and IMP: 2-4-612, MCA
85-2-113(2), MCA

The hearing
examiner may hear testimony and receive exhibits from an
untimely objector at the hearing, or allow an untimely
objector to note his appearance, or allow an untimely objector
to question witnesses, but no untimely objector shall become,
or be deemed to have become, a party by reason of such

participation. Untimely objectors offering testimony or
exhibits may be questioned by parties to the proceeding.
AUTH: 2-4-201(2) and IMP: 2-4-611 and
85-2-113(2), MCA 2-4-612, MCA

RULE XX WITNESSES Any party may be a witness and may
present witnesses on his behalf at the hearing. All oral
testimony at the hearing shall be under oath or affirmation.

(1) Prefiled testimonv. The Hearing Examiner, upon the
motion of a party, or upon his own motion, may order that the
testimony to be given upon direct examination by experts or
other witnesses shall be prepared in advance in either
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question and answer or narrative format. Such prefiled
testimony shall be served upon the hearing examiner and all
parties at least 7 days prior to the first hearing date. The
prefiled testimony will be part of the record in each
proceeding as 1f read, but all of the witnesses whos#
substantive testimony is prefiled shall be available for
cross-examination at the hearing. Evidentiary objections
(such as motions to strike) to such direct testimony may be
made by any party at any time during the hearings conducted
pursuant to these rules. At the hearing, the party presenting
the testimony may, if they deem jt appropriate, briefly
summarize the prefiled testimony prior to the start of
cross—examination. Nothing contained herein shall be deemed
to foreclose any party from presenting rebuttal testimony or
from presenting testimony in response to reasonably unforeseen
areas without the necessity of prefiling.

(2) Appointment of ptaff expert witnesses. Before or
during the hearing, the hearing examiner may, on his own
motion, enter an order to show cause why staff expert
witnesses should not be appointed. The parties may recommend
the special expertise or gqualifications that the staff expert
witnesses should possess. The parties' recommendations shall
in no way prohibit the hearing examiner from appointing staff
expert witnesses of his own selection. The staff expert
witnesses so appointed shall be informed of their duties by
the hearing examiner in writing, a copy of which shall be
either served on the parties or submitted to the parties at a
prehearing conference. A staff expert witness 8o appointed
shall advise the parties of his findings, if any, based on any
prepared written testimony filed by the parties pursuant to
RULE XX(1), site obgervations taken pursuant to RULE XXV,
materials noticed pursuant to RULE  XXI(4) and RULE
XXVIIT(1l)(b), or testimony or other documents introduced
during the proceeding. His deposition may be taken by any
party and he may be called to testify by the hearing
examiner. He shall be subject to cross-examination by each
party. Nothing in this rule shall prevent any of the parties
from producing other expert evidence on the same fact or
matter to which the testimony of the staff expert witness
appointed by the hearing examiner relates.

AUTH: 2-4-201(2) and IMP: 2-4-611 and

85-2-113(2), Mca 2-4-612, MCA

(1) General rules. The
common law and statutory rules of evidence shall apply only
upon stipulation of all parties to the hearing. Otherwise,
the hearing examiner may admit all evidence that possesses
probative value, including hearsay 4if it is the type of
evidence commonly relied upon by reasonably prudent persons in
the conduct of their affairg. The hearing examiner shall give
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effect to the rules of privilege recognized by law. Evidence
which is irrelevant, immaterial, or wunduly repetitious may be
excluded.

(2) Evidence must be offered to be copsidered. All
evidence to be considered in the case, including all records
and documents in the possession of a party (or a true and
accurate photocopy thereof), shall be offered and made a part

of the record in the case. No other factual information or
evidence shall be considered in the determination of the case.

(3) Dgggmgn;gxx_gg;ﬁgngg. Documentary evidence in the
form of copies or excerpts may be received or incorporated by
reference in the discretion of the hearing examiner or upon
agreement of the parties. Upon request, parties shall be
given an opportunity to compare copies with the originals.

(4) Notice of facts. The hearing examiner may take
notice of judicially cognizable facts and genherally recognized
technical or scientific facts within the department's
specialized knowledge. Parties shall be notified, either
before or during the hearing or by reference in the proposal
for decision, of the material noticed, including any staff
memoranda or data. Each party shall be afforded an
opportunity to contest the materials so noticed.

(5) Examination of adverse party. A party may call an
adverse party or his managing agent or employees, or an
officer, director, managing agent, or employee of the state or
any political subdivision thereof, or of a public or private
corporation or of a partnership or association or body politic
which is an adverse party, and interrogate him by 1leading
questions and contradict and impeach him on material matters
in all respects as if he had been called by the adverse
party. The adverse party may be examlned by his counsel upon
the subject matter of his examination in chief under the rules
applicable to direct examination, and may be cross—examined,
contradicted, and impeached by any other party adversely
affected by his testimony.

AUTH: 2=-4-201(2) and IMP: 2-4-612 and

85-2~-113(2), MCA 85=2-121, MCA

(1) i
reguest. A request for a continuance of the hearing. shall be
filed in writing with the hearing examiner, shall -state. with
particularity the reasons for the continuance and shall  be
served on all parties of record, Only requests. filed and
served in the manner described above shall be considered and
ruled upon by the heéaring examiner. Improperly filed and
served requests shall be promptly dismissed without prejudice.

(2) . A request for a continuance
filed not less than 5 days prior to the hearing may, in the
discretjon of the hearing examiner, be granted upon a showing
of good cause. Due regard shall be given to the ability of
the party requesting a continuance to proceed effectively
without a continuance.
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(3) Denying continuances. A request for a continuance
filed less than 5 days prior to the hearing shall be denied
unless good cause exists and the reason for the request could
not have been ascertained earlier.

(4) What constitules _dgood cause. "Good cause" for
purposes of this rule includes:
(a) death or incapacitating illness of a party or

attorney of a party or witness to an essential fact;

(b} a court order requiring a continuance;

(¢) lack of proper notice of the hearing;

(d) a substitution of the attorney of a party if the
substitution is shown to be required;

(e) a change in the parties or pleadings requiring
postponement;

(f) wunavailability of a party or a witness to an
essential fact for serious and compelling reasons where the
conflict could not be anticipated and cannot be avoided; or

(9) agreement for a continuance by all parties upon a
showing that:

(1) more time is clearly necessary to complete
discovery authorized pursuant to RULE. XV(3) or other
mandatory preparation for the case, and the parties
have agreed to a new hearing date; or
(ii) the parties have agreed to a settlement of the
case; or,

(iii) all the parties have agreed to a new hearing
date and the agreed upon date is convenient for the
hearing examiner,

(5) nHhat does nof copstitute good cause. "Good cause"
for purposes of this rule shall not include:

(a) intentional delay;

(b) unavailability of counsel due to engagement in court
or another administrative proceeding unless all other members
of the attorney's firm are similarly engaged;

(¢) wunavailability of an expert witnegs if the witness'®
deposition could have Peen taken prior to the hearing;

(d) failure of a party or their counsel to properly
utilize the notice period to prepare for the hearing;

(e} failure of a party to act with due diligence in
acquiring counsel within the notice period.

(6) i ing. During a hearing, if it
appears in the interest of Jjustice that further testimony
should be received, the hearing examiner, in his discretion,
may continue the hearing to a future date and oral notice of
such continuance on the record shall be sufficient,

AUTH: 2-4-201(2) and IMP; 2-4-611, MCA

85-2-113(2), MCA

)CEDURE Unless the hearing examiner

RULE XXIII HEARING PRO
determines  otherwise = the hearing shall be conducted
substantially in the following manner:
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(1)  Statement of hearing examiner. After opening the
hearing, the hearing examiner shall, unless all parties are
represented by counsel, state the procedural rules for the
hearing including the following:

(a) All parties may present evidence and argument
with respect to the issues and cross—examine witnesses. At
the request of the party or the attorney for the party whose
witness ig being cross-examined, the hearing examiner may make
such rulings as are necessary to prevent repetitive or
irrelevant questioning and to expedite the cross-examination
to the extent consistent with disclosure of all relevant
testimony and information.

(b) All parties have a right to be represented at
the hearing; and,

(c) The rules of evidence are set forth in RULE XXI(1l).

(2) Stipulations or agreements. Any stipulation
agreements entered into by any of the parties prior to or
during the hearing shall be entered into the record.

(3) gpening gtatements. The party with the burden of
proof may make an opening statement. All of the parties may
make such statements in a sequence determined by the hearing
examiner.

(4) Presentatjon of  evidence. After any opening
statements, unless otherwise determined by the hearing
examiner, the party with the burden of proof shall begin the
presentation of evidence. He shall be followed by the other
parties in a sequence determined by the hearing examiner.

(5) ngss_gxnmina;ign. Crogs-examination of witnesses
shall be conducted in a sequence determined by the hearing
examiner.

(6) Final argumept. When all parties and witnesses have
been heard, opportunity shall be offered to present final
argument in a sequence determined by the hearing examiner.
such final argument may, in the discretion of the hearing
examiner, be in the form of written memoranda or oral
argument, or both, The final argument need not be recorded
if, in the discretion of the hearing examiner, it becomes
unduly repetitious, irrelevant or immaterial.

(7) End or continuance of hearing. After final argument,
the hearing shall be closed or continued at the discretion of
the hearing examiner. If continued, it shall be either
continued to a certain time and day, announced at the time of
the hearing and made a part of the record, or continued to a
date to be determined later, which must be upon not less than
5 days written notice to the parties.

(8) Proposed findings and briefs. The hearing examiner
may require all parties of record to file proposed findings of
fact or briefs, or both, at the close of testimony in the
hearing. The proposed findings and briefs may, at the
discretion of the hearing examiner, be submitted
simultaneously or sequentially and within such time periods as
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the hearing examiner may prescribe. Any party may volunteer
to file proposed findings and briefs, and the hearing
examiner, in his discretion, may receive them even if the
other parties choose not to so file,

(9) . The record of the contested case
proceeding shall be closed upon receipt of the final written
memorandum, transcript, if any, or late filed exhibits that
the parties and the hearing examiner have agreed should be
received into the record, whichever occurs latest.

AUTH: 2-4-201(2) and IMP: 2~4-611 and

85-2-113(2), MCA 2-4-612, MCA

RULE XXIV _DISRUPTION OF HEARING It is the duty of the
hearing examiner to conduct a fair and impartial hearing and
to maintain order, All parties to the hearing, their counsel,
and any other persons present shall conduct themselves in a
respectful manner. Any disregard by parties or their
attorneys of the rulings of the hearing examiner on matters of
order and procedure may be noted on the record and, where
deemed necessary, referred to in the proposal for decision.
In the event that parties or their attorneys conduct
themselves in a disrespectful, disorderly or contumacious
manner which interferes with the proper and orderly holding of
the hearing, the hearing examiner may, in his discretion,
recess or continue the hearing. Before recessing or
continuing any hearing under this rule, the hearing examiner
shall first read this rule to those parties or attorneys
causing such interference or disruption.

AUTH: 2-4-201(2) and IMP: 2-4-611, MCA

85-2-113(2), MCA

Upon his own motion or upon the
motion of any party, the hearing examiner may, at any time in
the proceeding, make a site visit of the lands inveolved in the
proceeding, The hearing examiner may enter upon lands to view
proposed works, sources of water, location of proposed uses,
construction of works and such other views that are deemed
relevant by the hearing examiner to gain a proper
understanding of the issues involved in the proceeding.
Before making any site visit, the hearing examiner shall give
the parties at least 5 days written notice to participate,
unless the motion is made during a hearing and then oral
notice on the record shall be sufficlent. puring the final
decision-making process, the final decision-makers may, upon
their own motion or upon the motion of any party, make a site
vigit of the lands involved in the proceeding provided that
the parties are given written notice as stated above.

AUTH: 2-4-201(2) and IMP: 85-2-115, MCA
85=-2-113(2), MCA
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(1)  Location of record. The
hearing examiner shall maintain the official record in each
contested case until the issuance of the final order.

(2) ain. The record in a
contested case shall contain:

(a) all pleadings, motions and intermediate rulings;

(b) all evidence received or considered, including a
verbatim record of oral proceedings when demanded by a party:;

(¢) a statement of matters officially noticed;

{d) questions and offers of proof, objections and rulings
thereon;

(e) proposed findings and exceptions;

(f) any decision, opinion or report by the hearing
examiner; and

(g) all staff memoranda or data submitted to the hearing

examiner as evidence in connection with the case. (Note
substantially the same as MCA § 2-4-614).
AUTH: 2-4-201(2) and IMP: 2-4-614, MCA

85-2-113(2), MCA

The verbatim record shall be
transcribed if requested by the director, a party, or the
hearing examiner. If a transcription is made, the requesting
party or parties who request copies of the transcript shall
pay the charge set by the board. All monies received for
transcripts shall be payable to the department and shall be
deposited in the department's water right appropriation
account in the state treasury.

AUTH: 2-4-201(2) and IMP: 2-4-614, MCA
85-2-113(2), MCa

(1) .

(a) The record. No factual information or evidence which
is not a part of the record shall be considered by the hearing
examiner in the preparation of the proposal for decision.

(b) official notice. The hearing examiner may take
official notice of judicially cognizable facts and generally
recognized technical or scientific facts within the
department's specialized knowledge, in conformance with the
requ%rfments of MCA §2-4-612(6).

2 i i ' .
Following the close of the record, the hearing examiner shall
make his decision pursuant to MCA §2-4-621, and upon
completion & copy of the decision shall be served upon all
parties by personal service, by first class mail or by
depositing it with the mail and distribution section, general
services division, department of administration.

AUTH: 2-4-201(2) and IMP: 2-4-612, 2-4-621,

85-2-113(2), MCa and 2~4-623, MCA
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ROLE XXIX EXCEPTIONS TQ THE HEARING EXAMINER'S PROPOSAL

(1) Exceptions. Any party adversely affected by the
hearing examiner's proposal for decision may file exceptions.
Such exceptions shall be filed with the hearing examiner
and/or within 20 days after the proposal is served upon the

party. A written request for additional time to file
exceptions may, in the discretion of the hearing examiner, be
granted upon a showing of good cause. Exceptions must

specifically set forth the precise portions of the proposed
decision to which the exception is taken, the reason for the
exception, authorities upon which the ©party relies, and
specific citations to the transcript or if one was prepared.
Parties are cautioned that vague assertions as to what the
record shows or does not show without citation to the precise
portion of the record (e.g., to exhibits or to a transcript,
if one was prepared) may be accorded little attention.

(2) i isiopn~ .

(a) Role of hearing examiner and director. The
hearing examiner and the director shall render the final
decision in any contested case hearing, in accordance with MCA
§§ 2-4-621 to 2-4-623, Only factual information or evidence
which is a part of the contested case hearing record shall be
considered in the final decision-making process.

(b) The final order. After the 20-day exception period
has expired, the director and hearing examiner shall:

(i) adopt the proposal for decision as the final order;
or,

(ii) reject or modify the findings of fact, interpretation
of administrative rules, or conclusions of law in the proposal
for decision.

(¢) Mailing of the final order. A copy of the final
order shall be served upon all parties by personal service, by
first class mail, or by depositing it with the mail and
distribution section, general services division, department of
administration.

AUTH: 2-4-201(2) and IMP: 2-4-621, 2-4-622,

85~2=113(2), MCA and 2-4-623, MCA

" (1) i .
Except as provided in subsection 2, no party or his
representative shall communicate, in connection with any issue
of law or fact in a pending contested case, with any person
serving as a hearing examiner or as a final decision-maker
without notice and opportunity for all parties to participate
in the communication. The prohibitions of this subsection
shall apply beginning at the time at which a contested case is
noticed for hearing and shall continue until a final order has
been issued unless the person responsible for the
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communication has knowledge that it will be noticed, in which
case the prohibitions shall apply beginning at the time of his
acquisition of such knowledge.

(2) Procedural guestions. A hearing examiner or a final
decision-maker may respond to questions of any party or his
representative if it relates solely to procedures to be
followed during the pendency of the contested case. A
communication made for this purpose is not an ex parte
communication.

(3) Record of prohibted ex parte communications. A
hearing examiner or final decision-maker who receives a
communication prohibited by subsection 1 shall decline to
listen to such communication and shall explain that the matter
is pending for determination. If unsuccessful in preventing
such communication, the recipient shall advise the
communicator that he will not consider the communication. The
recipient shall then place on the record of the pending matter
all written communications received and all written responses
to the communications; a memorandum stating the substance of
all oral communications received and all responses made; the
identity of each person from whom the recipient received an ex
parte communication; and shall advise all parties that these
matters have been placed on the record. Any party desiring to
rebut the ex parte communication shall be allowed to do so
upon requesting the opportunity for rebuttal within 10 days
after the date of the notice of communication. Rebuttal to ex
parte communications shall be in writing, served on all
parties, and received by the recipient within 20 days after
the date of the notice of the communication.

(4) BSanctions. Upon receipt of a communicatjion knowingly
made in violation of subsection 1, & hearing examiner or final
decision-maker may require, to the extent consistent with the
interests of justice and the policy of underlying statutes,
the communicator to show cause why his claim or interest in
the contested case should not be dismissed, denied,
disregarded, or otherwise adversely affected on account of
such violation.

AUTH: 2-4-201(2) and IMP: 2-4-613, MCA

85-2-113(2), MCA

RULE XXXI REHEARING A rehearing proceeding is expressly
prohibited under these rules, except as otherwise required
under MCA §8§2-4-703, 2-4-621 and 2-4-622

AUTH: 2-4-201(2) and IMP: 2-4-703, 2-4-621,

§5-2-113(2), MCA and 2-4-622, MCA

RULE_XXXII EMERGENCY PROCEDURES Nothing contained in
these rules is intended to preempt, repeal or be in conflict
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with any rule or statute which provides for acts by the
department in an emergency or procedure for conduct by the
department in such a situation.
AUTH: 2-4-201(2) and IMP: 2~-4-201(2) and
85-2=113(2), MCA 85-2-113(2), MCA

RULE XXXITI SEVERABILITY If any provision of these rules
is held invalid, such invalidity shall not effect any other
provisions of the rules which can be given effect without the
invalid provision, and to this end the provisions of these
ruleg are declared to be severable.

AUTH: 2-4-201(2) and IMP: 2-4-201(2) and

85-2-113(2), MCA 85-2-113(2), MCA

4. The need for each of the proposed rules is as follows:

RULE_I_ _SCOPE AND PURPOSE

This proposed rule is needed to clarify that these rules
apply only to the contested case hearings that the Department
holds under MCA Title 85, chapter 2 (commonly referred to as
the water Use Act). The rule ag proposed notes that the
Attorney General's Model Rules have been adopted by the
Department but that the Model Rules will no longer apply to
contested case hearings held by the Department under the Water
Use Act. Upon adoption, these rules will govern all wWater Use
Act hearings held by the Department. However, the Model Rules
will still be applicable to other non-Water Use Act hearings
held by the Department.

BULE II DEFINITIONS

This proposed rule is needed to define terms that are used
throughout the rules. some ©f the terms are defined in the
water Use Act but are included to make the rules more complete
and understandable.

This proposed rule is a statement of the method of
appointment and duties of the Hearing Examiner, One
particular portion of this rule warrants comment. Subsecticn
(k) allows the Hearing Examiner to recommend the equivalent of
a "summary judgment” in a case where there is no genuine issue
as to any material fact. Experience has shown that there are
a variety of situations where all parties are amenable to such
a procedure. Often times parties want the Hearing Examiner to
rule on the basis of stipulated facts and then they need
submit only legal argument. This subgection would also allow
the Hearing Examiner to recommend a dismissal of the case
where it ie appropriate to do so rather than proceed to a
hearing.
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RULE 1V COMME

This proposed rule is needed to outline the procedure to
be followed in setting a case for hearing. The 30-day notice
requirement is a reasonable time period to allow parties to
prepare for the hearing. This rule allows for a shorter
notice period when the Hearing Examiner determines that the
parties will not be substantially prejudiced by a shorter
time,

This proposed rule is needed to address a reoccuring issue
in water rights hearings, i.e., the defective Notice of
Application and the application that does not conform to the
published Notice of Application. This rule sets forth the
procedure that the Department has employed in the past to
resolve this issue.

This proposed rule is required to inform parties of their
right to counsel and the applicable law for admission pro hac
vice.

This rule is needed to authorize informal settlement at
any point in the proceedings. The procedure outline for
agreed settlements is an effective procedure established by
previous Hearing Examiners with the Department.

RULE VIII DEFAULT

This proposed rule is necessary to authorize action in the
event a party does not appear at a hearing or fails to comply
with orders of the Hearing Examiner. This rule provides that
a default judgment may be entered against any party who fails
to appear at a hearing or fails to comply with interlocutory
orders of the Hearing Examiner.

RULE XX  TIME
This proposed rule is needed to settle any time questions
arising in contested case hearings.

This proposed rule is needed to consolidate hearings when
they should 1logically be heard at the same time in the
interest of justice or economy.

RULE X1 DISQUALIFICATION OF HEARING EXAMINER
This proposed rule is needed to provide a mechanism for
disqualification of a Hearing Examiner when appropriate.
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RULE_XII PREHEARING CONFERENCE

This proposed rule is needed to provide a procedure for
simplifying and settling issues prior to the contested case
hearing.

This proposed rule is needed for at least two reasons.
First, this rule specifies a procedure for filing motions with
the Hearing Examiner. Written motions must be served on all
parties, stating that if other parties wish to contest the
motion they must file a written response with the Hearing
Examiner within 7 days after service. Failure to file and
serve a motion as required under this rule will result in the
motion being dismissed without prejudice., This procedure will
save time for the Hearing Examiner. He will no longer have to
contact the parties to fix a date for responding to the
motion. The rule does that. Second, this rule allows the
Hearing Examiner to 1locok to the Montana Rules of Civil
Procedure when these procedural rules are silent, This is a
reasonable means of providing guidance on procedural questions
which are not covered in these procedural rules, It is also
reasohable, however, that the Rules of Civil Procedure not be
binding in administrative cases since, in many instances, they
would not be consistent with traditional administrative
procedures.

RULE XIV MOTIONS TO DIRECTOR

This proposed rule is needed to clarify that the Director
has only a limited role in the hearings process. The only
motions that the Director can consider in the hearing process
are for disqualification of the Hearing Examiner and those
motions certified by the Hearing Examiner.

This propesed rule details discovery procedures. 1t is
needed to allow for proper preparation of cases by the parties
and prevents the use of surprise as a tactic at the hearing,
one thing which is essential to fundamental cdue process.
sanctions for failure to comply with discovery orders are also
available.

RULE XVI

This proposed rule 1is needed to provide deposition
procedures for preservation of testimony. The taking of a
deposition is a formal procedure and may have to be resorted
to where the nature of the case and the issues therein require
it. Depositions may be necessary to complete a case where a
party or a witness within the state is seriously ill or is
located a long distance from the place where the hearing will
be held,
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This proposed rule provides a necessary detailing of
subpoena procedures to be employed in an administrative
hearing. The procedure for the issuance of a subpoena is
simple and available to all parties. This rule provides no
more control by the Hearing Examiner than is necessary for the
protection of the interest of the person subpoenaed or others
who may be affected.

RULE_XVIII RIGHTS OF PARTIES
This proposed rule defines Iin one sentence the rights of
parties to hearings conducted under these rules.

RULE XI

Under this proposed rule, the Hearing Examiner, in his
discretion, may admit evidence and testimony o¢f untimely
objectors: An untimely objector is defined in these rules as
a person who does not file an objection to an application
within the time period specified in the ©Notice of
Application. See RULE II(20). Without this proposed rule,
the evidence of untimely objectors could in every instance be
excluded since untimely objectors are not "parties.," §See RULE
IT(12); MCA §85-2-308(1). In some instances, such evidence
may be relevant. This rule as proposed essentially codifies
past Departmental practice regarding the receipt of evidence
from untimely objectors. The rule states that an untimely
objector's participation in a hearing does not make him a
"party.”

This proposed rule is needed for at least two reasons.
Pirst, this rule allows the Hearing Examiner to appoint a
staff expert witness of his own selection. The practice of
shopping for experts, the venality of some experts and the
inability of fact finders to decide which of two scientific
theories presented by competing experts is correct, have been
matters of deep concern to trial judges and Hearing
Examiners, One approach taken by trial Jjudges to address
these concerns is to use a court-appointed expert., Though the
contention has been made that court-appointed experts acquire
an aura of lnfallblllty to whxch they are not entitled, Levy,

y 34 Temple L. Q. 416
(1961), the trend is mcreasmgly to provide for their use,

In the absence of legislation to the contrary, the power
of a trial judge to appoint an expert of his own choosing is
inherent and virtuwally unquestioned. [Ex parte Petersopn, 306
S. Ct. 543 (1919); S_QQJ;LL_S.EQJ:IJ.QK_B.IQB_._-_IJM 298 F, 24 928
(24 cCir. 1962);
Associates. Inc., 333 F. 24 202 (4th Cir. 1964); Smk, The
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Witpesses, 29 S. CAL. L. REV. 195 (1956); Korn,

, 66 COLUM. L. REV. 1081, 1083 (1966).
Hence, the only problem becomes the extent and manner whereby
such power is to be exercised and the degree to which the
expert chosen should participate at the trial. The judicial
power has traditionally been exerciced by appointing the
expert to interpret the evidence produced by the parties or to
obtain new evidence. 8ink, gupra, at 210-211.

Hearing Examiners or Administrative Law Judges (ALJ) often
times, 1like trial judges, also need the assistance of an
expert in analyzing a complex and bulky record. Hearing
Examiners or ALJs have the same inherent power as trial judges
to appeint an expert, even "in-house" agency experts. The
Hearing Examiner's power to appoint an expert witness is
implied or derived from the Hearing Examiner's lawful right to
utilize "[tlhe agency's experience, technical competence and
specialized knowledge ... in the evaluation of evidence." MCA
§2-4-612(7).

The Hearing Examiner's right to rely on agency expertise
is subject to a litigating party's right "to conduct
cross-examination" of any witness the Examiner intends to rely
upon in the preparation of the Proposal for Decision. MCA
§2-4-612(5). To satisfy this cross-—examination requirement,
this proposed rule requires that the appointed staff expert be
at the hearing and be available for cross-examination. At the
hearing, the staff expert may present his findings (if any) or
testify. A staff appointed expert is also subject to the ex
parte requirements of RULE XXX(1). See RULE II(12),
Therefore, this proposed rule resolves a tension between the
Hearing Examiner's right to avail himself of Department
expertise and a party's right to cross-examine witnesses.

The second reason that this rule is needed is that it
states when the prefiling of testimony will be required and
how it will be used in the hearing.

RULE_XXI__RULES OF EVIDENCE

This proposed rule is needed to clarify that hearings will
generally be governed by 1liberal evidentiary rules which
create a strong presumption in favor of admitting questicnable
or challenged evidence. Unless all the parties to the hearing
stipulate to the use of common law and statutory rules of
evidence, this rule states that the 1liberal evidence rules
shall apply.

This proposed rule is needed to address what has been a
problem for the Department. Frequently, after hearings have
been scheduled, a party will request a continuance. The
purpose of this rule is to define under what circumstances a
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continuance will be granted. This rule will preclude the
routine granting of continuances and will enable the Hearing
Examiner to develop a stable docket from which he can hear and
quickly dispose of cases.

RULE XXIIX_ _HEARING PROCEDURE

This proposed rule is necessary to set forth a general
frame-work for the hearing. When parties are not represented
by counsel, this rule will require that the Hearing Examiner
briefly advise unrepresented parties of the rules of evidence,
their right to counsel and their right to present evidence,
argument and cross—examination.

This rule is needed to give the Hearing Examiner some
power to control disruptive and disobedient parties. The rule
is particularly necessary since Hearing Examiners lack
contempt powers,

This proposed rule is necessary to settle any questions
regarding the right of the Hearing Examiner and the £inal
decision-makers to take a site visit of the lands involved in
a hearing.

RULE XXVI THE RECORD

This proposed rule is needed to list what items may be
received into the record. The items listed in this proposed
rule are taken directly from MCA §2-4-614.

This proposed rule is needed to clarify that transcripts
are not a matter of right for parties. The requesting party
pays for all transcripts.

RULE_XXVII) THE HEARING EXAMINER'S PROPOSAL FOR DECISION

This proposed rule is needed in that it details what the
Hearing Examiner can consider in the preparation for a
Proposal for Decision. Like a trial court, an administrative
hearing is supposed to be decided solely on the basis of
evidence in the record, This principle is embodied in this
proposed rule.

RBULE. XXIX EXCEPTIONS TO THE HEARING. EXAMINER'S_PROPOSAL

This proposed rule is needed to ocutline the
decision-making process after the Proposal for Decision has
been issued. This rule allows parties adversely affected to
submit exceptions. Only evidence which is part of the
contested case record can be considered in the final decision.
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This rule is needed to prevent parties and staff
participating in the hearing from attempting to submit facts
outside the record without notice or opportunity for others to
respond, If the right to a hearing is to be meaningful, a
participant must be able to know what evidence may be used
against him, and to contest it through cross-examination and
rebuttal evidence. These rights can be nullified if the
Hearing Examiner or the final decision-makers are free to
consider facts that are submitted outside the hearing and off
the record. This rule prohibits substantive ex parte
communications and provides a procedure for placing on the
record all such communications received by a Hearing Examiner
or final decision-maker.

RULE_XXXI REHEARING

This proposed rule is needed to express the Department's
long-standing policy that rehearings are prohibited, unless
otherwise ordered by law pursuant to MCA §2-4-703.

RULE XXXII_ _EMERGENCY PROCEDURES
This proposed rule is needed to make it c¢lear that
emergency procedures are unaffected by these rules,

RULE XXXIXI SEVERABILITY
This proposed rule is necessary to declare the
severability of these rules.

S. Interested persong may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Larry Holman, Chief, Water Rights Bureau, Department of
Natural Resources and Conservation, 32 South Ewing, Helena,
Montana, 59620, no later than 10 days after the date of the
last public hearing.

6. Larry Holman has been designated to preside over the
December 1, and 8, 1983, public hearings. Charles Brasen has
been designated to preside over the December 6, 1983, public
hearing., Sarah Bond has been designated to preside over the
December 15, 1983, public hearing.

7. The authority and implementing sections are listed at
the end of each rule.
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DONE this 3/ﬂ(day of /;144/ , 1983,

S G von

//ﬁézLeo Berry, Jr., Director
Department of Natural Resources
and Conservation
32 South Ewing, Helena, MT 59620

Certified to the Secretary of State QOctober 31, 1983,
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FEFORE THE DEPARTMENT OF FEVENUE
OF THE STATE OF MCNTLNA

IN THE MATTER OF THE REPEAL ) NOTICE OF THE PROPOSED REFEAL
of Rule 42.13.302 relating to) of Rule 42.13.302 relating to
brewer storage depots. ) brewer storage depots.

NO PUBLIC HEAFING CONTEMPLATED

TO: Bll Interescted Persons:

1. Cn December 12, 1983, the Department of Revenue proposes
to repeal rule 42.13.302 relating to brewer storage depots.

2. The rule proposed to be repealed can be found on page
42-1331 of the Administrative Rules of Montana.

3. Prior to amendment by the 1983 Legislature, $§16-4-102,
MCA, allowed only instate brewers to own, lesse, maintain, and
operate storage depots. Chzpter 178, 1983 lLaws of Montana,
removed this requirement and allowed all brewers to have such
facilities. For this reason, rule 42,13.302, which allows brew-
ers to establish storage depots pursuant to the old terms of
16~4-102, MCA, ig inaccurate, repetitious and should be
repealed,

4. Interested parties may submit their data, views, or
arguments concerning the propcsed amendments in writing to:

Ann Kenny

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than December 9, 1983.

5. If a persorn who is directly affected by the proposed
amendments wishes to express his dsta, views and arguments oral-
ly or in writing at & public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Apn Kenny at the above address no
later then December 9, 1983,

6. If the agency receivers requests for a public hearing on
the propcsed repeal from either 10% or 25, whichever is less, of
the perscns who are directly affected by the proposed repeal;
from the Administrative Code Committee of the Legislature; from
a governmental subdivision or agency; or from an sssociation
having no less than 25 membkers who will be directly affected, a
hearing will be held at & later date. Notice of the hearing
will be publiched in the Montana Adminictrative Fegister. Ten
percent of those persons directly affected has been determined
to be 3 based on 30 out-of-state brewers. -

7. The authority of the agency to repeal the rule is based
on §16-1-303, MCA, and the rule implements &§§16-3-230 and

16-4-102, MCA. ”
/////_ e

ELLEN FEAVER, Director
Departrent of Revenue

Certified to Secretary of State 10/31/83
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EEFORE THE DFPRFTMFENT OF FLVENUE
OF TBE STATE CF MONTANA

IN TPF MATTER OF TEE FEFEAL ) KOTICFE OF 7THE FROPOSED FFEPEAL
of Rule 47.11.111 relating to) of Fule 42,11.111 relatirc to
state liquor identificatien ) state liguor identificetion
stamps. ) stanps.

NO PUPLIC HEARING CONTFMPIATFD

10: £11 Interested Persons:

1. ©On Decerber 12, 19£5, the Department of Revenue proposes
to repeal rule 42.11,.111 relating tc¢ state liquor identification
ctamps.

2. The trule propcsed to be repealed can be found on page
42-1111 of the idéministrative Rules cf Montana.

3. The Depsrtrent is proposing to repeal rule 42.11,111
because Chapter 47, 1983 Laws of Montana, eliminated the
requirement for state liguor identification stewps effective
Octoker 1, 1983, Pule 42.11.111 is therefore unnecessary after
that dete.

4. Interested parties may subrit their dates, views, or
argumrents cohcerning the proposed swendments in writing to:

Arn Kenny

Department of Revenue

Legal Divisicn

Mitchell Building

Helena, Montana 59620
no later than December 9, 1983.

5. If & persocn who 1is directly affected by the proposed
repeal wishec to erpress his dsta, views and argurents orally or
in writing @&t a public hearing, he nust make written request for
a hearing and subnit this request along with eany written com=-
nrente he has to Ann Kenny at the above address no later then
December 9, 1983,

6. If the agency receives requests for a public hearing on
the propcesed repeal from either 10% or 25, whichever is less, of
the persons who are directly affected by the propcsed repeal;
from the Administrative Code Corrittee of the Legislature; from
a gevernmental cubdivision cr agency; or from an cssociation
having no less than 25 memkers who will he directly affected, &
hearing will be held at & later date. Netice of the hearing
will ke published in the Meontena Administrative Fegister. 1lcor
percent ¢t those persons directly atfected has been determined
tv be 18 based or 180 liguor store employees,

7. The autherity of the agency to repeal the rule is Lased
on §16-1-303, MCA, and the rule irplements §§16-2-102 ard

16-3-102, MCA. |
2 -/ W
(7/» (_ﬂ///z. .

FLLEN FFAVEE, Director
Ilepertiwent of Peverue

Certified te¢ Secretary of State 10/31/82
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BEFORL THE UDEPARTMENT OF REVENUF
CF THE STATE OF MONTANA

IN THE MATTER CF THE
Prendment ci Fule 42.12.703
relating tc inter~quote area
transfers ¢f all-beverages
Jicenses,

NOTICE CF PROPOSED AMENDMENT
of Rule £2.12,203 relating tco
inter-quota ares transfers of
all-beverages licenses.

SN

N0 PUBLIC HEAPING CONTIMELATED

TG: Bll Interested Persons:

1. On December 12, 1983, the Department of Revenue proposes
to arerd rule 42.12.203 relating to inter-guota arez transfers
of all-beverages licenses.

2. The rule as propecsed to be amended provides as follows:

42.12.203 _INTEK-CUQTA AREA TRANEFERS (1} Rll-beverages
license¢s may be trarsferred between quota areas if the require-
mwents of 1€-4-204, NCR, are met. P license may be transferred
out of a quota area when the total number of all-beverages
licenses 1in that ares exceeds 125% of the number of licenses to
which that qucte area is entitled based cn the results of the
most recent census or population estimate. Licenrnses mav ke
transferred from a guota area until the total rumber of licercses
in the area falls below 1z5% of the number of licenses to which
the quota area is entitled. If, upon transfer of a licerge, the
number of licenses in a quota area falls below 125% of the num-
ber of licenseg to which the area is entitled, no additionsal
transfers mey he made from the area until the number of licenses
once again exceeds 125% of the number to which the area is enti-
tled.

(2) (a) 2All-beverages licenses may be transferred to any
county quota area or_an_incorporated city quota area of less
than 10,000 inhabitants in which the total number of licences
issued is less than 3#25% 133% of the total number of licenses to
which that area is entitled based on the results of the most
recent census cr populaticn estimate. If, the total number of
licenses in & these qucta aree sreas exceeds +28% 133% , no
additional transfers may be mecde to the marem these areas until
the 1umber of licepsges falls below #25% 133% of the nurber of
licerses to which ¢ke ares &= these areas are ertitled.

{b) All-beverages licenseg may be transferred to any incor-
porated city quota area ot more than 10,000 inhabitants in which
the total number of licenses isgued is legs than 143% of the
total number of licenges to which that area is entitled bagegd on
the most recent census or population estimate. If the total
number of licenses in these quota areas exceeds 143%, no addi-
tional transfers may be made wuntil such time as the number
of licenses falls below_143% of the number cf licenses to which
these areas_are entitled,
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(3) The phvese Inatural persens®’ shall nee inciude limited
perenerghips ey ethexr pusimess entikies cf any kind ip whiceh
epek mabpral persen is met & fuil paveseipent tm  ehe ewnership
and operationm of the busimess sutheriged by the Iieenser If the
a licensee has been issued an all-beverages license under the
provisions of 16-4-204(6), MCA, and the licensee desires to
terminate cease operating his eperatienm licensed business prior
to a transfer authorized by statute, the license shall lapse and
shall be of no force and effect. The ippae ef a 1liecense under
this reguiseien wiii veduwee &he peoresrtage for imter-gueta
transferss

(4) The following are examples of computations under sub-
sections (1) and (2):

(a) if +the guota for an area under (2)(a) above is two
licenses amd twc have been issued, the quota area is at 100% of
quota. Therefore, one additional license may be transferred to
the guota area resulting ip more than #25% 133% of guota and
prohibiting the transfer of any additional licenses to that
area.

(b) if the qucta for an area is 18 licenses and 32 licenses
have been issued the quota area is 177.8% of the quota. There-
fore 10 licenses may be transferred out of the quctz area
resulting in less than 125% of qucta for that area and prohibit-
ing the transfer cf any additional licenses from that area.

(c) if the quota for an area under (2) (b) above is 47 all-
beverages licenses and 57 licenses have been issued the quota
area is 121% of the guota; therefore 11 licenses may be trans-

ferred into the quota area,. The total number jissued would
then equal 144% of the quota and nc additional licenses could be
transferred into the quota area. (Note: If only 10 licenses

were alliowed to transfer, the area would be =t 142% of quota and
would qualify for one more license since at 67 issued, the area
would not exceed the 143% allowed.)

AUTH: 16-1-303, MCR IMP: 16-4-201, 16-4-204, and 16-4-502,
MCha :

3. The Department 1is proposing to amend rule 42.12.203
because Chapter 636, 1983 Laws of Montana, established new cri-
teria for "floater" licenses in certain corporate quota areas.
Under the present criteria tor most arees, in order for trans-
fers to occur between gquota areas, the total number of all-
beverages licerses in the original area from which the license
would be transferred must exceed the guota by at least 25% pur-
suant to census data or & populatiorn estimate under 16-4-502,
MCA. For the quota area into which a license could be trans-
ferred, the total number of a&all-beverages licenses could not
exceed the quota by 33%. However, Chapter 636 specifies thet in
a corpecrate quota area containing a population of 10,000 or more
inte which floater licenses might transfer, the rumber of
licenses cannot exceed the quota by 43%. B2s a prectical matter,
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the effect of the law wac to create one new "floater" licencse
icr Bozemarn and five new "floater" licenses in Billings since
these were the only twc largely populated corporate city quota
arcas not over quota to the extent to be eligible for new
licenses under the modified criteria. Subsection (3) of the
rule is being amended because Chapter 59, 1983 Laws of Montana,
removVed the restriction allowing only natural perscns to hold &
"floater" liguor license transferred between the quota areas.

4. TInterested parties may submit their data, views, or
argquments concerning the proposed amendments in writing to:

Ann Kenny

Department cf Revenue
Legal Division
Mitchell Building
Helena, Montana 59620

no later than December 9, 1983,

5. If & person who is directly affected by the proposed
amendments wishes to express his date, views and arguments oral-
ly or in writing at a public hearing, he must make written
request for a hearing é&nd submit this request along with any
written comments he has to Arp Kennhy at the above address no
later then December 9, 1983,

6. If the agency recejves requests for a public hearing on
the proposed arendment frokm either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed amend-
mert; from the Administretive Code Committee of the Legislature;
from a governmental subdivision or agency; or from an sssocia-
ticn havirg no less thon 2?5 membere who will be cirectly affect-
ed, a hearing will be held at a later date. Notice of the
hearing will be publisthed in the Mcntana Administrative Regis-
ter., Ten percent of those persons directly affected has been
determined to be at least 25 based on 51 city and/or county
cucta areas where licenses may be transferred.

7. The authority of the agency to amend the rule is based on
§16-1-303, MCA, and the rule implements §§16-4-201, 16-4-204,

ard 16-4-502, MCA.
sy 7;/"wgb/‘
J££Z?h; “~é¢(‘

ELLEN FEAVFP, Director
Department of Revenue

Certified to Secretary of State 10/31/82
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BEFORE THE DEFARTMENT OF KLEVENUE
OF TFE STATE OF MONTANA

IN THE MATTER OF THE ) NOTICE OF PFOPOSED AMENDMENT
Amendrert of Rule 42.12.12% ) of Pule 42.12.129 relatirg to
relatirg to the determinaticn) the determination of proximity
of proximity to a place of ) to & place of worship or
worship cr school. ) school.

NO PUBLIC HEARING CONTEMPLATED

TCG: Rl) Interested Persons:

1. On Cecember 12, 1983, the Department of kevenue proposes
to amend rule 42.12.12% relating to the determiration of proxim-
ity to a place of worship or school,

2. The rule as proposed *to he amended provides as follows:

42,122,129 DETERMINATICON QOF PROXIMITY TQ PLACE OF WORSHIFP
OP SCHOOL (1) Ip erder +e determirne 2€ she previsiens of
36-3-366; MEA; awre appliecabile; the depertmert utilises o twe
seep tese In crder. to apply the provisions of 16-3-306, MCA, the
department must find:

(a) determipphkior of streek of teeatiorn the entrance doors
of the premise proposed for licensing and the entrance docors of
the place of worship or school are situated cn the same street;
and

(b) determinestieon of diatsnee between emtrenee doerss the
business mailing address of the premise prcposed for licensing
is desigrated as the same street as_ the business mailing address
of the place of worship or scheool; and

(e} _the distance, measured in a_straight lire, from the
entrance doors of the business proposed for licensing and the
entrance doors of the place of worship or school is 600 feet or
less.

(2)4ey--2 building is eonsidered te be en eaceh street ehet
ebutas the buildirg ané eppurtenant land: Anm ailey is gemeraily
not econsidered €o be & street uniess it ia ueed by +he generai
publie as e pubite thoroughfare £er vehicular traved If the
above three pert test is not met in its entjirety, the preovisions
of 16-3-306, MCAh, do not apply.

tb}--If the propesed premises For liguer saies are nret
teocnted on the useme street as o pilace of wership er seheel: the
previsions of 16-3-306; MEA; pre ret mpplieebles ¥£ the pro-
pesed prerises are on the same street; ther the sceerd step of
the test; previded fer in subseetior {3} is utiligeds

(3) 4e¥--3f the prepesed premises are en the saeme sereee; The
distance between entrance doors 1s measured Ly a georetric
straight line, regardless of intervening property and buildings.
An entrance is considered to be a means of ingreee to the prem-
ices generally used by the public.

4b}—-F£ the distonce is mere then 666 feet; the provisiers
of 16-3-3067 MEA; mre not oppliecabies 3If the distenece 43 less
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than er eguai ee 600 feet; Seekten 16-3-3067 MEA mppiiess

(4)  _(a) In the event that a county or citv government
should enact an e¢rdirance or resoluticn supplarnting the provi-
gicns of 16-3-306(1), MCA, the rectriction shall not apply.

(k) A conformed copy of such supplarting ordinance or reso-
iution must be submittcd to the department by the applicant,
AUTH: 16-1-303, MC2; IMP: 16-3-306, MCA.

3. This proposed rule as amended complies with the Supreme
Court's Cpinion in Bovey v. Department of Revenue, decided on
February 24, 71¢t3, which held 42,12.129, in part, contradicted
the plain and cleer weaning of §16-3-306, MCA, The terms of the
proposed rule comply with the Supreme Court's Cpinion.

It <should also be noted that Chapter €62, 1983 Laws of Mon-
tena, authorized local gevernments, (cities and counties) to
supplement and/or cverride §]1€-3-306, MCA, by local ordinances
if they should choeose to do so. Hewever, where they de not, the
provisicrns of 42.12.179 will cortinue to apply.

4. Interested parties may cubmit their data, views, or
arguments concerring the preposed amendments in writing to:

Ann Kenny

Departnent of Revernue

Legal Division

Mitchell Building

Lhelena, Montana 59620
no later than December 9, 1983.

5. If a person who is directly affected by the proposed
amendrente wishes to express hic data, views and arguments oral-
ly or in writing at a public hearing, he must make written
request for a hesring and submit this request aleng with any
written comments he has to Aun Kenny at the 2bove address neo
later than December 9, 1983. )

6. If the agency receives reguests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the propoged amend-
ment; from the Adrinistrative Cocde Committee cf the Legislature;
from a goverrmental subdivigion cr agency; or from an associa-
tion having nc lese than 25 members who will be directly affect-
ed, a hearing will be held at a later date. Notice of the
hearirg will be published in the Montana 2dministrative Regisz-
ter. Ten percent cf those persons directly affected has been
determined t¢ be at least 25 based on approximately 126 city
governments, 56 counties and those proposed premises within 60C
feet of any church or scheool.

7. The esutherity ¢f the agency ¢ amend the rule is based con
€16-1-303, MCA, and the rule implements §16-3-306, MCA.

7 3
s S
FILEN FEAVER, Director
Department of kevenue

Certified to Secretary of State 1C/31/83
MAR Hotice No, 42-2-251 21-11/1n0/83
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FEFORE THI DEFARTMENT COF PEVENUE
OF THPE STATE OF MONTINA

IN TEE MATTER COF THE
hdoption of Rule I relating
to the deterrmination cf
license quota areas.

NOTICE CF PROPOSED ADOPTION

of Rule I relating tc the
determination of license quota
areas.

NO PURLIC HEARING CONTEMPIATED

TO: All Interested Persons:

1. On December 12, 1983, the Departmert of Fevenue proposes
to adopt rule I relating to the determiraticr of distance for
purposes of license guota areas.

2. The rule as prcposed tc be zdopted provides as follows:

EULE I DETERMINATION OF LICENSE QUOTA ARERS (1) Any
applicant applying to the department for a new license or trans-
fer of an existing license under the guota limitations provided
for under 16-4-105 and 16-4-201, MCA, must submit to the depart-
ment:

(a) a sworn staterent or affidavit from the local county or
city surveyor attesting to the distance as meezsured by the sur-
veyor from official city eor county plats; accompenied by a copy
of the plat indicating the poirts between which the measurement
was mace, and the distance; or

(k) a certified survey from a 1licensed land surveyor
attesting to the exact distance, accompanieé by the plsts indi-
cating the points which were measured, and the distance.

(2) If the locatiorn of the premires falls within the incor-
porated city boundaries or within a distance of 5 straight-line
miles from the nearest corporate city boundary, the premise will
be subject to that queta established for the "city" gucta area.

(3) If the distance attested to is more than 5 straight-
line miles from the rearest corporate city boundaries, the prem=~
ige is considered under the guota estahlished tor the “county"
guota area.

AUTH: 16-1-303, MCA; IMP: 16-4-1C5, 16-4-201, 16-4-40% and
16~4-501, MCA,.

3. The Department is proposirg this new rule because Chap-
ter 595, 1983 Laws c¢f Montana, revised the method of mreasuring
the 5~mile distance for corporate city &nd county quota areas
from the shortest public road or highway to a straight lire
measurement, This rule, sc proposed, implements the new mea-
surement criteria.

4. Interested perties may subrit their cdata, views, cr
arguments conrcerning the proposed adoption in writing to:

21-11/10/83 MAR Notice No, 42=2-252
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Ann XKenny

Departrment of kevenue

Legel Division

Mitchell Building

Felena, Meontana 59620
no later than December 9, 19£3.

5. If a perscn who is directly affected by the proposed
adoption wishes to express his dsta, views and arguments orally
or in writing at a public hearing, he must make written request
for & hearing and submit this request alohg with any written
comments he has to Arr Kenny at the above address no later then
December 9, 1983,

6. If the agency receives requests {or a public hearing on
the proposed adoption from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed acop-
tion; from the Administrative Code Committee ¢f the Legislature;
from a governmental suhdivision cr agency; or from an associa-
tion Lsving no less than 25 menmkers who will be directly affect-
ed, a bearing will be held at a Jater date. Notice of the
hearirg will be published in the Montara 2Acéministrative PRegis-
ter. Ten percent cof those persore directly affected has been
determined tc ke at least 25 based on 14 courties with licenses
available.

7. The authority of the agercy to amend the rule is based on
§16~1-303, MCA, and the rule implerents §6§16-4-105, 16-4-201,
16-4-409 and 16-4-5(C1, NMCA.

. e
; o ’ .- d
RN V.
LILEN FFAVFE, Director
Pepartrent ¢i Fevenue

Certified to Secretary of State 10/31/83
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REFORF THE DEPAFTMENT OF PFVENUE
OF TFE STATEF OF MCMNTANA

IN THE MATTEF OF THE
Repeal of Pulec 42.12.321
and 42.12,322 relating to
special permits,

NOTICE OF PFOPCEED RFI'FEL

of Fvles 42.12,321 and
42.,12.322 relating to special
permits,

NC PUBLIC HEARINC CONTFMPLATED

TO: All Interested Persons:

1. ©n December 12, 1983, the Departmert of Pevenue proposes
to repeal rules 42,12.321 and 42.12.322 relating to special
permits.

?. The rules as proposed to ke repealed cer be found or
page 421781 of the Aérinistretive Rules ¢f Mcntana.

3. Pules 42.7'2.321 and 44.12.322 eare preposed to be:
repceled  becsuce after a theorcugh review of the stetutory lar-
guage on which these rules are based, it was determined tlat
§16-4-201, MCA, clearly sets forth the prccedure by which spe-
cial permits may ke applied for and issued. 1t is believed,
theretore, {hat the rules unnecescar?ly rerpeat the statvtory
provisions ard should be repealed.

4. Interested partiecs roy rsubmit  their dJata, views, or
argurents concerning the proposed amendrents in writing to:

Ann FKenrny

Department of Revenue

Tegal Division

Mitchell Buildirg

Felena, Montara 59620
rne later thern December 9, 1983.

5. If & person who ig directly atfected by the proposed
arendments wisheg to express his data, views and argurents oral-
ly or in writing et a public heering, he rust rake written
request for a hearing and submit this recuest along with any
written comments he has te Apn Ferny at the above ~ddress nc
later ther Decerker 9, 1683,

6. If the agercy receives recuests for @ puklic hearire on
the proposed amendmert from either 16% or 25, whichever ic less,
of the perscrs whoe are directly affected by the proposed erend-
rents; from the &ACministrative Code Conmrittee of the Lecgisla-
ture; from a governmental subcdivision or =agency; or from an
asscciatien having ro less thar 2% members who will be directly
affected, a hearing will be held at & later date. UDotice of the
hearing will be published in the Monterna Administrative Regis-
ter. Ten percent of lhoeze persons directly «fifected has been
deternined to be approximately 100 hased or & yearly avercae of
1,000 special permit applications.

7. The authority of the agency to repeal the ruler jg Lased
on §16-1-303, MCA, ard the rules implemert &¢1€-4-301, MCA,

l@ﬁzzu—\;fééivv //

ELTEYN FEAVER, Director
Departnent cof Reverue
Certified to Becretary of State 10/31/83
21-11/10/43 MAR tlotice No, 22-2-253
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RFFOFF THF LEPARTMENT CF EEVENUE
CF TFF STATE OF MONTANA

IN THE MATTEP OF THF
Amendment of Rules 42.22.101
and 42.22.10% end the
ADQOPTION cof Rule I relating
te the assessmert and taxe-
ticn of certrally aszessed
property.

NOTICE OF PUBLIC HEAPING ON
TPF PROPOSFD AMENDMENT of
Pules 42,22.101 and 42.22.105
and the ADOPTION c¢f Fule I
relating to the asseccsmwent of
centrally ascsessed property.

— e e

TO: All Interested Persons:

1. On Decemker 5, 1983, at 1:30 p.m., & public heering will
be held in Room 160 of the Mitchell Building, Fifth and Roberts
Streets, Felena, Montana, to corsider the propeosed amendment of
rules 42.22.101 and 42.22.105 and the adopticr of rule I relat-
inrg to the assessment ard texation of centrally acsessed proper-
tv.

2. The rules as proposed to be amended and adopted provide
as fecllows:

42.22,101 DEFINITIONS (1), (2) and (3) remain the game.

(4) “"Beneficiel use" zs it relates to electric energy pro-
ducers is defined as the use of tax exempt power transmission
lires having & capacity of at least 500 k.v. for bulk power
transfers.

(5) "Pulk power transfers" means transfers made by taxable
electrical energy producers.

(4) through (16) remain the same but will be renumbered.
AUTH: 15-23-108, MCA; INP: Title 15, Chapter 23, pert 1, MCA.

42,722,105 FKEPORTING REQUIREMENTS (1) Each year all cen-
trally assessed corpanies shall submit +to the depertment of
revenue & report of operations for the preceding yeer. PRail-
roads and_pipelines shall submit the report by April 15 and all
others by March 31, on forms supplied by the department.

(2) {a) through (m) remain the seme.

(n) in the <¢ase of centrally assessed electric utilities,
all irformaticn required under Rule I, if applicalble;

{n) and (o) remain the same but will be relettered.

(3) remains the come,

AUTH: 15-23-108, MCA; IMP: 15-23-10G1, 15-23-201, 15-23-301,
15-23-402, 15=23-502, 15-23-602 and 15-23-701, MCA,

RULF I ACDDITIONAL REFORTING REQUIFEMENTS FOR_BENEFICIAL USE
OF GOVEPKMENT OWNED TPANSMISETON LINES (1) gQuelifyirng compa=
nies shall provide tc the department of revenue information on
any possessicn or beneficial use of government cowned transmis-
sion 1lires, 83 defined in 15-23-101 and 15-24-1207, MCA, during
the preceding calendar vear. The irformaticn shall be submitted
beginning March 31, 1984, and each year thereafter and shall
include the following:

MAR NOTICE NC, 47-2-2h4 21-11/10/83
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(a) the name and address of the persen, asscciation, or
corporaticr;

(b) the 1location of the (tax exempt property) trensmission
lines;

(c) ocriginal cost and accrued depreciation and market value
in dollars and cents of the tax exerpt property;

(d) coples of 211 charges from the Bonneville Power Admin-
istraticn for bulk power transfers;

(e) copies of contracts with the Bonreville Power Adminis-
tration for use of said line;

(g) any cther informetion requested by the department which
will ascist in valuing the government owned electric +trarsmis-
sion lines.

AUTH: 15=-1-201 and 15-24-1207, MCA; IMP: 15-24-1207, MCA.

3. The 48th Legiclature enacted House Bill 747 (Ch, 683)
which provides for a system of taxing the bereficial use of an
otherwise exempt government-owned transrjission line. This
administrative rule is promulgated to put potentially affected
tanpayers on notice as to the manner in which the Department
will administer the new law. Subsectior (1) of rule 42.22.105
is being amended to implement the provisicns of Chapter 606,
Laws of 1983, which changed the filing date for pipelines from
March 31 to April 15.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments ir writing to:

Larry Schuster

Cepartment of Revenue

Property BAssessment Division

Mitchell Building

Helenz, Montana 59620
no later than Decerber 9, 1983,

5. Allen Chrorister, Agency Legal Eervices, Department of
Justice, has Leen desigrneted +to precide cver and conduct the
hearing.

€. The authority of the Department to make the proposed
amendmente and to adopt the proposed rule is based on
§§15-1-201, 15-23-108 and 15-24-1207, MCA, &nd the rules imple-
ment Title 15, Chapter 23, Parte T arnd IT, and §15-24-1207, MCA.

7 . '

7 2
(oo Tl
EIIFN FEBRVER, Director
Department of Revenue

Certified to Secretery of State 10/31/83
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of adoption ) NOTICE OF PROPOSED
of rules pertaining to ) ADOPTION OF RULES
prescribed graphics and ) FOR ABSENTEE BALLOT
information required to ) ENVELOPES
be printed on ballot )
envelopes for electors in )
United States service )

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons:

1. On December 10, 1983, the Secretary of State proposes
to adopt Rules I through VI pertaining to absentee ballot
envelopes. '

2. The new rules are proposed as follows:

RULE I PURPOSE (1) The purpose of these rules is to
provide Montana election administrators and printers with
federal post office regulations in regard to required markings
for absentee balloting materials without placing the
requirements in statute.

(2) Balloting materialas, coneisting of post card
applications, ballot voting instructions, and envelopes, are
gent through the mall without prepayment of postage to enable
every person in any of the following categories to apply for
registration and to vote by absentee ballot when absent from the
place of voting regidence and when otherwise eligible to vote
absentee:

(a) Members of the Armed Forces while in the active
service and their spouses and dependents.

(b) Members of the Merchant Marine of the United States
and their spouses and dependents.

(¢) Citizens of the United States residing for a definite
or indefinite time outside the territorial limits of the United
States and the District of Columbia and their spouses and
dependents when residing with or accompanying them. To be
mailable free of postage, the balloting materials must be
deposited at a United States Post Office, an overseas United
States Military Post Office, or presented to an American
Embassy .

AUTH & IMP: 13-13-214-(4), MCA.

RULE II ELECTIONS AFFECTED (1) The materials may be sent
for any general election of electors for President and Vice
President or of Senators and Representatives in Congress and for
other general, primary, and special elections.

AUTH & IMP: 13-13-214-(4), MCA.

RULE IIT REQUIRED MARKINGS (1) Envelopes used to send
balloting material and énvelopes supplied for return of the
ballot must have printed across the face two parallel
MAR Notice No. 44-2-33 21-11/1n/83
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horizontal red bars each 1/4 inch wide, extending from one side
of the envelope to the other side, with an intervening space of
1/4 inch, the top bar to be 1 1/4 inches from the top of the
envelope, and the words "OFFICIAL ELECTION BALLOTING MATERIAL"
between the bhars. There must be printed in the upper right
corner of each envelope in a rectangular box the words "U.S.
POSTAGE PAID 42 USC 1973dd." All printing on the face must be
in red with an appropriate inscription or blanks for return
address of sender in the upper left corner. Sample avajilable
from Secretary of State.

(2) Facing identification HMarks (FIM) must be printed on the
address side. The shade of red ink identified as Pantone 193U
will generally meet print reflectance needs (30 percent) when
used on white or light colored paper stock. A darker shade of
red ink will be needed on darker paper stock. The distance from
the vertical bar closest to the postage paid box to the right
edge of the envelope should be 2 inches, plus or minus 1/8 inch.
Film negatives available from a local post office.

AUTH & IMP: 13-13-214-(4), MCA.

RULE IV ENVELOPE SIZE (1) Ballot transmission and ballot
return envelopes must meet the following maxinum and minimum
height and length requirements:

(a) Maximum;
(i) Height 6 1/8 inches
(ii) Length 11 1/2 inches
(b) Minimum;
(1) Height 3 1/2 inches
(ii) Length 5 inches

AUTH & IMP: 13-13-214=(4), MCA.

RULE V NON USE QOF REQUIRED MARKINGS (1) Non use of
required markings will require affixing of pay postage for
international airmail.

AUTH & IMP: 13-13-214-(4), MCA.

RULE VI WHERE MARKINGS NOT ACCEPTED (1) If Ballot Return
Envelopes are mailed frcm a non U.S. Postal System the elector
must pay postage.

AUTH & IMP: 13-13-214~(4), MCA.

3. The reason for the proposed adoption of these rules is
to implement amendments to section 13-13-214, MCA as required by
House Bill 559, Chapter 110, Laws of 1983.

4. Interested parties may submit their data, views or
arguments concerning the proposed rules in writing to the
Secretary of State, Room 202, State Capitol, Helena, MT 59620,
no later than December 8, 1983

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views, and arguments orally
or in writing at a public hearing, he must make written request
21-11/1n/83 MAR Notice No. 44-2-33
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for a hearing and submit this request along with any written
comments he has to the Secretary of State, Room 202, State
Capitol, Helena, MT 99620, no later than December 8, 1983.

6. If the agency receives requests for a public hearing on
the proposed adoption from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
adoption, from the Administrative Code Committee of the
legislature; from a governmental sub-division or agency; or from
an association having not less than 2% members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 10 persons, based on 56
county election administrators and 44 approximately contract
printers in Montana.

Certified to the Secretary of State October 31, 1983
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STATE QF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS

In the matter cof the amendment ) NOTICE OF AMENDMENT OF 8.34.
of 8.34.414 concerning examina-) 414 EXAMINATIONS
tions. )

TO: All Interested Persons:

1. On September 29, 1983, the Board of Nursing Home
Administrators published a notice of proposed amendment of
8.34.414 at pages 1282 and 1283, 1983 Montana Administrative
Register, issue number 18.

2. The hoard has amended the rule exactly as proposed.

3. No comments or testimony were submitted.

DEPARTMENT OF COMMERCE
BEFCRE THE BOARD OF VETERINARIANS

In the matter of the amendmént ) NOTICE OF AMENDMENT OF ARM
of ARM 8.64.501 concerning }) 8.64.501 APPLICATION REQUIRE-

application requirements. ) MENTS

TO: All Interested Persons:

1. On September 29, 1983, the Board of Veterinarians
published a notice of proposed amendment of 8.64.501 concerning
application requirements at pages 1286 and 1287, 1983 Montana
Administative Register, issue number 18.

2.. The board has amended the rule exactly as proposed

3. No comments or testimony were submitted.

DEPARTMENT OF COMMER

BY

: —— A
GARyéUC N&N, DIRECTOR

Certified to -the Secretary of State, October 31, 1983.
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STATE OF MONTANA
DEPARTMENT OF CQOMMERCE
BEFCRE THE BOARD OF PHYSICAL THERAPY EXAMINERS

In the matter of the amendments) NOTICE OF AMENDMENT OF ARM

of ARM 8.42.401 concerning } 8.42.401 APPLICATIONS, B8.42.402
applications, 8.42.402 concern-) EXAMINATIONS, 8.42.403 FEES,
ing examinations, 8.42.403 con-) 8.42,405 TEMPORARY LICENEES,
cerning fees, 8.42.405 concern-) and ADOPTION OF A NEW RULE,

ing temporary licenses, and ) 8.42.410 FOREIGN TRAINED
adoption of a new rule concern-) APPLICANTS

ing foreign trained applicants.)

TC: All Interested Persons:

1. On August 25, 1983, *+the BRoard of Physizal Therapy
Examinere published a notice of public hearing on the proposed
amcndments and adoption listed above at pages 1134 through
1139, 1983 Montana Administrative Register, issue number 16.

The hearing was duly held on October 4, 1983 in the Scott
Hart Building Auditorium, 303 Roberts, Helena, Montana. Two
persons offered testimony at the hearing, neither in opposition.
A lettar was submitted to the board dated September 7, 1983
from the Administrative Code Committee, expressing its concerns
about some of the proposed rules, the rationale for one of
the rules and statistical support for the proposed fee increases.
Several additional letters were submitted, none in opposition.

The board has made grammatical amendments to improve
the sentence structure of rule 8.42.401 and to complete the
first sentence of rule 8.42.402 (5) with no changc in substance
intended, and adding the International Credentialing Associa-
tion, Inc. te the list of avaluation services in sezction (1) (a)
of the new rule 8.42.410 regarding foreign trained applicants.

Several other changes were made in response tc the letter
from the Administrative Code Committee. The ruales as changed
will read as follows: (new mattar underlined, deleted matter
interlined)

"8.42,401 APPLICATIONS (1) Application packets will

be providedto all applicants. Packets shall include

application forms and copies of the current statutes

and rules to help prepare for the jurisprudence exam-

ination.¥Phe-appiteation-—forms—for-ticansurea-as-a-physteal

therapiet;-sopy-of-currvent~statutes-and-rutes;-aleng
with~the-durisprudence-examination-willi-be-provided-to
appiieants-in-accordance-with-the-regquirementa-of-ase—
tion-37-11-384;-MEA-——In~additiony—the-board-may;-4n
tta-diserectony;~require-statementz-of-good-moral-char-
acter-and-raferances-from-the-applicantts~-previeuns
pracaeday-of-smployrent<"

The board proposcd the rule change to correspond with
tha rule change in 8.42.402 which provides for the jurisprudencs
examination., The board feels it is their duty to supply the
material upon which the jurisprudcnce examination is based.

The current wording and deletion of the previous material
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is in rasponss to the letter from the code committee objecting
to the refercnces from the applicant's previous place of employ-
ment. The authority of the board to make the amendment is

based on section 37-11-201, MCA and implements section 37-
11-324, MCA.

Rule 8.42.402 is being amended as proposed with the follow-
ing changes in subsection (4): (new matter underlined, deleted
matter interlined)

"8.42.402 EXAMINATIONS (l)...

(4) Applicants fcr examination shall file with the
bcard office an application which shall include the follow-

ing:

{a) -

(c) threc reference-letters- statements of good moral
character;

@y ...

(e) recent phctograph of the applicationy-and.
4fy--cemplieted-jurtaprudence-examinations
(5) The applicant's overall passing score for the
Professional Examination Service's examination is to
be equal to or higher than 1.5 standard deviation below
+he national mean. The passing score on the jurisprudznce
examination shall be 75%.
(6) The jurisprudence examination shall be an ¢pen
book examination covering current Montana physical therapy
statutes and rules, subject to Title 37, Chapterz 1,
2, and 11, Montana Codes Annotated, statce and federal
narcctic statutes, and standards of care and definition
of moral turpitude. The jurisprudence examihation must
be passed by 2ll examination and endorsement applicants
before original licensure will be granted. For examination
candidates the jurisprudence exam will be given con-—
currently with the PES examination. For endorsement
candidates separate provisicns will be made for taking
the jurisprudence examination prior to licensure,
Applicants failing the Jjurisprudence examination nmust
retake said examination until passed. The fee of each
retake will be assessed in accordance with the established
fee schedule."”
The changes set requirements for making application.
The change from reference letters to statements of gcod moral
character is again in reference to the September letter from
the Code Committee. Subsection (4) (f) has been deleted an
subscction (6) amended to include the jurisprudence examination
with the PES examination, rather than as a part of the applica-
tion. Subsection (5) set passing grades on the examinations.
Subsection (6) outlines procedures and policies for the juris-
prudence examinaticn. By implementing the jurisprudence exam
the board will try to assure that professionals practicing
in Montana are familiar with the laws that apply to Mcntana
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sc that they know the limits of their practicc and sanctionc
that apply to prescription dispensation and use of narcotics.
The authority of the board to make the amendment is based

on section 37-11-201, MCA and implements sections 37-11-303,
304, MCA.

Rule 8.42.403 concerning feezc is amended as proposed
with the addition of one fee which reads as follows:

"8.42.403 FEES (1) The fees shall be as follows:

{a)
{h) Duplicate license l¢.o00"

The board proposed the fee changes to set the fees com-
mensurate with program costs. The board had reviewed its
fee schedule and administrative costs and determined that
these fees were necessary to cover the costs. In justifying
the fees, the board office realized the fee for duplicate
licenses should have been included. The authority of the
board to make the change is based on sections 37-1-134 and
37-11-201, MCA and implements sections 37-11-304, 307, 308,
and 209, MCA.

The amendment of ARM 8.42.405 Temporary Licenses has
been completed as proposed for the reasons stated in the
original notice.

Rule 8.42,406 has been amended as proposed with the follow-
ing change: (new matter underlined, deleted matter interlined)

"8.42.406 LICENSURE BY ENDORSEMENT (1)

(2) ...

(d) submit three referenece-ietters statements of good
moral character;

(e) ..."

The board is making the amendment for those reasons stated
in the original notice. The above change is in response to
the letter from the Administrative Code Cornmittee to clarify
that the statements required are for good moral character.
The authority of the board to make the amendment is based
on section 37-11-201, MCA and implements sections 37-11-307,
MCA.

The new rule, 8.42.410 is being adopted as proposed with
the following changes: (new matter underlined, deletced matter
interlined)

"8.42.410 FOREIGN TRAINED APPLICANTS (1)

(a) compliance with educational standards equivalent

to the University of Montana, Physical Therapy Curriculum

shall be established by using an evaluation of educational

background performed by any of the following evaluation
services;
World Education Services, Inc.

International Consultants, Inc,
Newark, Delaware, 19711
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International Credentialing Associates, Inc.
1101 New Hampshire Avenue NW
Washington, DC 20037

(b) pay any a fee is required by the services,-amd
shati-pe-patd-by-the-applicant;
(c) bhe-ef-good-morat-character—and at least 18 years
of age;
(d) submit three statements of good moral character;
(e) have graduated from a board approved physical
therapy school;
(f) if from a non-english speaking eceunmtry culture the
applicant shall display competency in the English
language by passing the national examination Test of
English as a Foreign Langutage (TQEFL) with a score of
55% of the total possible points on each subject. The
applicant would contact TOEFL Ly writing:
TOEFL
Box 899
Princeton, New Jersey 08541, USA
A fee is reguired by TOEFL and must be paid by the
applicant.
4e¥ (g) pass to the satisfaction of the board a written
examination prescribed by the board and, if considered
necessary, an oral interview to determince the fitness
of the applicant to practice as a physical therapist.
The changes is the rule are to add the ICA which has
been approved by the American Physical Therapy Association
as an approved credentials evaluation serviecc. The change
to subsection (b) indicates that the applicant must pay any
fee required by the services. Subsecticns (¢} and (d) are
amended in respense to the Administrative Code Committee's letter
and again to indicate that the statements required are for
gocd moral character. The change in subsection (f) is to
make clear that the problem relates to the ability to communi-
cate in the English language, rather than to a country.

2. No other comments or testimony were received.

BOARD OF PHYSICAL THEPAPY
EXAMINERS

HELEN JORGENSON, R.P.T.,

CHAIRMAN

DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, October 21, 1983,
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of repeal of ) NOTICE OF THE REPEAL OF
rules 10.16.102, 10.l6.212, ) RULES 10.16.102, 10.16.212
10.16.213, 10.16.1210, ) 10.16.213, 10.16.1210
10.16.1802, 10.16.1803, ) 10.16.1802, 10.16.1803
10.16.2301 pertaining to ) 10.16.2301

special education programs. )

To: All Interested Persons

1. On August 25, 1983, the superintendent published
notice of a proposed repeal of rules 10.16.102, 10.16.212, 10.
16.213, 10.16.1210, 10.16.1802, 10.16.1803 and 10.16.2301 con-
cerning special education programs at page 1148 of the 1983
Montana Administrative Register, issue number 16.

2. The superintendent has repealed the above-numbered
rules as proposed.
3. No comments or testimony were received.
e
//,: ,
Clby b,

Ed ArngenbZignt
Superintendent of Public Instruction

Certified to the Secretary of State October 31, 1983.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of amendment of ) NOTICE OF AMENDMENT OF
rules governing special edu- ) CHAPTER 16, SPECIAL
cation programs of the public ) EDUCATION

schools of the state of )

Montana )

To: All Interested Persons

1. On August 25, 1983, the superintendent published
notice of proposed améndment of Chapter 16, Special Education
at page 1150 of the 1983 Montana Administrative Register, issue
number 16.

2. The superintendent has amended the rules as proposed
with the following exception.

10.16.1102--The proposed changes were discussed with the
Special Education Advisory Panel. Members of the panel be-
lieved that procedures for request of the evaluation process
should be included in the rule. Therefore, section (3)(a) of
the rule--which was proposed to be repealed--will be included
in the rule. Rule 10.16.1102 will now read as follows:

10.16.1102 INDEPENDENT EDUCATION EVALUATION.

(1) Parents shall have the right to an independent educa-
tional evaluation of their child at public expense when those
parents have reason to question the appropriateness of the pub-
lic agency's educational evaluation. The public agency may
initiate a hearing under 10.16.101 to show that its evaluation
is appropriate. If the decision of the hearing officer is that
the evaluation is appropriate, the parent(s) still has the
right to an independent evaluation, but not at public expense.

(2} The parent(s) must direct a request for an indepen-~
dent educational evaluation in writing to the district superin-
tendent or the county superintendent when there is no district
superintendent. The parent(s) must state the reasons(s) for
such an evaluation:

(a) the parent(s) must allow the local school district to
complete a current evaluation (assessment during the school
year) before requesting an independent evaluation;

(b) the parent(s) must sign a consent or evaluation to be
conducted by the independent evaluator(s); and

(c) the parent(s) must sign a release of information be-
tween the school district and the independent evaluator(s).
The school district and the independent evaluator(s) must ex-
change all records concerning the child. All records and in-
formation from the independent evaluation become part of the
child's school record.

(3) If the parent(s) obtains an independent evaluation at
private expense, the results of the evaluation:

(a) must be considered by the public agency in any deci-
sions made with respect to the provision of a free appropriate
public education of the child, and

(b) may be presented as evidence at a hearing regarding
the child.
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(4) If a hearing officer requests an independent evalua-
tion as part of a hearing, the cost of the evaluation must be
at public expense.

(5) Whenever an independent evaluation is at public ex-
pense, the criteria under which the evaluation is obtained,
including the location of the evaluation and the qualifications
of the examiner(s), must be the same as the criteria which the
public agency uses when it initiates an evaluation. (Auth.
Sec. 20-7-403, MCA; IMP, Sec. 20=-7-403, MCA.)

Ed Ar r¥ght
Superintendent of Public Instruction

Certified to the Secretary of State October 31, 1983,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION

of rules relating to decision ) OF RULES 16.32.125,
criteria for certificates of ) 16.32.126 and 16.32.127
need for health care facilities ) (Certificate of Need)

To: All Interested Persons

1. On September 29, 1983, the department published
notice of the adoption of proposed rules concerning decision
criteria for certificates of need for health care facilities,
at page 1295 of the 1983 Montana Administrative Register,
issue number 18. A public hearing on the proposed rules was
held on October 24, 1983.

2. The department has adopted the rules with the follow-
ing changes:

16.32.125 [RULE I] ACUTE CARE BED NEED (1) Except as
provided in subsections (2) and (3), acute care bed need pro-
jections will be based on the following formulas:

Average daily census in target year
occupancy factor
Where (ia) Average daily census in target year =
(use rate) (projected population of service area in target year)
365

current 3-year average of patient-days in service area
current population of service area
(+++c) Occupancy factors are as follows:

Expected bed-need in target year =

(ttb) Use rate =

Facility size Occupancy Factor
under 30 beds 40 percent
30 - 89 beds 60 percent
90 beds and over 80 percent

where a community has more than one acute care facility,
the total number 6f acufe care beds in the community will be
used to determine the occupancy factor.

{2) and (3) Same as proposed.

16.32.126 [RULE II] LONG-TERM CARE BED NEED (1) Except
as provided 1n subsection (4), regional long-term care bed-
need projections for 1990 will be based on the following
formulas:

0= (Adjusted average daily census) (1990 regional popula-
tion, 65 year and older)
(1980 regional populatlon 65 years and older) (.925)
Where Adjusted Average Daily Census =
(1979-3986 1981 Average yearly patient-days for region)(.85)
365

Bed Need in 199

(2) - (4) Same as proposed.
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16.32.127 [RULE III] CT-SCANNERS; NEED CRITERIA

(1) The service region for a CT-scanner 1s that geo-
graphic area in which the CT-scanner is closer than ahy other
CT-scanner. All CT=-scanners 1in the same community have the
same service region.

(2)(a) and (b) Same as proposed.

(¢) Exristing CT-scanners in the same serviee regien
community as the applicant are performing and will continue to
perform at least 1500 scans per year.

(d) Apprepriately skilied physieians Appropriate
physician specialties and appropriate facilities for providing
medical care in areas of surgery, neurology, urology, oncology,
gynecology, amrd or other specialties which can make beneficial
use of CT-scanners are present in the community.

3. The following comments and testimony were received:
Comment: The Montana Health Systems Agency (MHSA) commented
that the State Health Coordinating Council had recommended
that the total number of beds in a community be utilized in
determining the occupancy factor for acute care facilities.
Responge: The department concurs and has amended 16.32.125
(Rule I) to reflect that policy.

Comment: The MHSA commented that neurology is the most common
application for CT scanners and should be specifically men-
tioned in subsection (2)(4d) of 16.32.127 (Rule III).

Response: The department concurs and has added 'neurology" to
the list of specialties in subsection (2)(d) of 16.32.127.

Comment: The formula for Adjusted Average Daily Census in
16.32.126 (Rule IT) incorrectly used "1979-1980 Average yearly
patient-days." This should have been '"1979-1981." This cor~
rection has been made in the rule.

Comment.: "And" is replaced with "or" in subsection (2)(d) of
16.32.127 (Rule III) in order to clarify that not all the
listed specialties need be present simultaneously to satisfy
the criterion.

Comment: One commenter expressed uncertainty over the defini-
tion of 'service region" when there are mcre than one CT-
scanners in the same community.

Response: Language has been added to 16.32.127 (Rule III),
subsections (1) and (2)(c), to clarify this.

Comment: A commenter expressed concern that subsection (2)(d)
of 16.32.127 (Rule III) implied department involvement in
determining physician competency and '"mix".

Response: The department will not be involved in determining
physician competency. However, the presence of appropriate
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specialties in a community is a legitimate inquiry in determin-
ing utilization potential for a CT-scanner. The language in
16.32.127(2)(d) (Rule III1) has been amended to reflect this
distinction more clearly.

Comment: St. Vincent Hospital of Billings suggested that the
Department of Health and Human Services document, Technical
Guidance for Planning and Review of CT $canning Services, be
used in determining need for new CI-Scanners.

Response: The Department feels that the proposed rules are
more appropriate than the HHS guidlines because they are less
restrictive, and more accurately reflect Montana's situation
of smaller, widely separated population centers. The proposed
rules emphasize geographic considerations rather than number
of scans, except where a scanner already exists in the com-
munity where a new scanner is proposed.

ST
‘%LU/JVJQ'ﬁﬁ*/Q

JOHN J.7DRYNAN, 'M.D., Director

Certified to the Secretary of State October 31, 1983
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

NOTICE OF THE ADOPTION
OF RULES - 24.11.1001
THROUGH 24.11.1006

In the matter of the proposed
adoption of rules implementing
39-51-404 (4) providing for an
assessment on employers making
payments in lieu of contributions
and the apportionment of monies
received by experience rated
employers.

TO: All Interested Persons.

1. On September 15, 1983, the Department of Labor and
Industry published notice of a proposed adoption on rules
concerning providing for an assessment on employers making
payments in lieu of contributions and the apportionment of
monies received by experience rated employers, at page 1240-
1241 of the 1983 Montana Administrative Register, issue number
17.

2. The agency has adopted the rules as proposed.
3. No comments or testimony were received.
4. The authority for the rule is 39-51-301, MCA and

the rule implements 38-51-404(4), MCA.

A 2

DAVID L. HUNTER, Commissioner
Department of Labor and Industry

Certified to the Secretary of State 10/31/83.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Proposals of the
Department of Revenue are reviewed only in regard to the
procedural requirements of the Montana Administrative
Procedure Act; The Committee has the authority to make
recommendations to an agency regarding the adoption, amendment
or repeal of a rule or to request that the agency prepare
a statement of the estimated economic impact of a proposal.

In addition, the Committee may poll the members of the Legisglature
to determine if a proposed rule is congistent with the intent

of the Legislature or, during a legislative session, introduce

a bill repealing a rule, or directing an agency to adopt or

amend a rule, or a Joint Resolution recommending that an agency
adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with existing or proposed rules. The address is

Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definitions:

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards presently
in effect, except rules adopted up to three

months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and inter-
pretations of statute and rules by the attorney
general (Attorney General's Opinions) and agen-
cies (Declaratory Rulings) issued since publi-
cation of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16.
Update the rule by c¢hecking the accumula-
tive table and the table of contents in
the last Montana Administrative Register
igsued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through September
30, 1983. This table includes those rules adopted during the
period October 1, 1983 through December 31, 1983, and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within &
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1983,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1983 Morntana Administrative Registers.

- ADMINISTRATION, Department of, Title 2

I-XIII Dimcipiine Handling, p. 1483

I-XXXI Procedures of the Office of the Workers'
Compensation Court, p. 1394

2.21.123 and other rules - Sick Leave, p. 1129, 1455

AGRICULTURE, Department of, Title 4

I-IV' Grading of Certified Seed Potatoes, p. 679
4.12.3402 Seed Laboratory Reports -~ Enforcement, p. 1489

STATE AUDITOR, Title 6

I Defining General Business Practices or General
Coursge of Business Practice, p. 1219, 1533 .

I-v Identical Nonforfeiture Values Under an Employer
Sponsored Retirement Benefit Program, p. 1492

I-v Emergency Rules - ldentical Nonforfeiture Values

Under An Employer Sponsored Retirement Benefit
Program, p. 1527

Xvi Public Adjusters, p. 1495

I-XV Public Adjusters, p. 1221, 1530
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COMMERCE; Devartment of, Title 8

{Board of casmetoloqiats)

8.14.816 and other rules =« Salons - Examination - Fee
Schedule ~ Elcct:oloqy Schooln - Sanitary Rules, p.
: 1225 ) . :
(Hearing Aid Dinpena&rs)
8.20.401 - Traineeship Requzroments and Standards, p. 1132.
1457 : ; ‘ o

(Board of Horse Racing) | :
8.22.325 Hearing Examiner, B, 1457
(Nursing Home Administrators) )
8.34.414 Examinatiana. P 1282
{Board. of Optometrists) .
8.36.406 General Practice quuiromenta, P 1410
(Phyaical Therapy Exnmzners)
8.42.401 - and other rules ~ Applications - Examinatlons -
, Fees = Temporary Licenses = Foreign Tra:ned
Applicants, p. 1134
{Renewals)
8.44.405 . and ‘other rules - Litense Renewal Dates for.
Plumbers, Professional Engineers and Land .
surveyors, Optrometrists, P, 1412
(Private Investigators and Patrolmen) :
8.50.416 Licensé Renewal - Fee Schedule, p. 1414
(Board of Paychologists) :
8.52.6186 Fee Schedule, p. 1497
(Radiclogic Technologists) ’
8.56.402 - and other Rule - Applications - Fee Schedule, p
1284
(Board of Veterinarians)
8.64.501 * Application Roquirements p. 1286
{Milk Control Division) '
8.79.101 Transactions Involving the Purchase and Ressla of
Milk Within the Stdte, p. 689, 1146
(Board of Milk Contrel) :
8.86.%01 | Pricing Rules, p. 1142, 1459
8.86.:301 Pricing Rules, Pooling Rule. p. 1498
(County Printing)
8.91.303 and other rule = Official Publlcationa and Leqal
Advartising = Sahgdulu of -Prices, p. 1795
(E;nuncaal Bureau}). .
1 Retention of Bﬁnk Rccord-, p. 693, 1458
1 Semx-Annull Au;a:tment, P..372
(Coal Board) .
8.101.301 . and other: Tules - ?a&icy Statamant - Prcapplication i
Form - Agreement Porm - Submittal Deagdlines ~ Water - '
and/or Sewer Syatuma Providod by Districts, 1416
’ (Public Contractors) ; i
Definitiens, 1238, 1535 REE - {
(Hﬁllth Eacility Authority) : g

I-VIIT - Montdna Health Facility Authority Rules, p. 1288 ,
{Mentana Economic Development Board) ?
I=-X Rule Pertaining to Montana Economic Davelopment

Board, p. 1509
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EDUCATION, Title 10

{Superintendent ‘of Publi¢ Instructiﬁn)

10.16.102 and other ruleu - Special Educntxon Proqrama, p.
© 1148

10.16.903 = and other rules = Special Educat;on, p 1150

(Board of ?ublic Education) :

I-1V School’ for Deaf’ and Blind Eoundation, p. 1517

10.64.421 Mitrors, p. 1519

FISH, WILDLIFE AND PARKS, Department of, Title 12

I-1V . Game Bird Farms, p. 1428

I-1V Fur Farms, p. 1426

I-VIIL Game Farme, p. 1422 - -

I-1X Captive Breeding of Raptors, p. 1430

12.7.101  ‘Commercial Fishing Permits, -5 1420

ALTH " ENV I RONMENTAL sc ERCES ‘ rtmonﬁ of, Title 16

I (Emargency Rule) Water Supply Systcm oy Wastewater
Tregtment Plant Opérators, p. €02 ¢

O Certificate of Need < Health Care Facilities, p
1295

1 Minimum Standards for a noapicn Program, Licensing

and Ccrtificution,_p 1158, 1460
16.10.101 * Food ‘Standards, p. 2123
16.18.101 andigghar rules - Water and" Wastewntur Oparators,
1

HIGHWAYS, Dg‘gnrtmernt of, Titla 18
18.6.202 outdoor Advertising Definitious, p. 620

INSTITUTIONS, Denartmint of, Title 20

20.3.201 and other rules - Approval of chemicnl Dependency
) ‘Programs - Guidelines for County Chemical
Dependency Plans and Certification Systems for
¢hemical Depehidency Personnel, p. 1162, 1463
20.7.102  Emetgency Rule ~ Frisoner Appliv:ation Procedure,
General ‘Statute Requlremcntu, p. 1Q84

LABOR AND INDUSTRY bepar Eggnt of, Tgtle 24

1=V Emevgency Rulen - Assceament~an Emplaynra in Lieu
of Contributiopns and the Apportiomment of Monies
_‘Recexved by Exparience Rated Employers, P 1293
1-VI Asssssmant on Employers Muking Paymente ih Lieu of
: Contributions and the Apportionment of Monies
Received by Experinnce Rated Employtra, p. 1240
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(Board of Labor Appeals)

I Standards and Procedure for Reconsideration of
Decisions, p. 938, 1464

I-XVIiI Displaced Homemaker Program, p. €96, 1536

(Human Rights Commission)

I=VII Maternity Leave, p. 1017

24.9.226 Prehearing; Conciliation, p. 1014

(Workers Compensation Division)

I-VII Licensing Requirements for Hoisting Operators and
Crane Operators, p. 1300

LIVESTOCK, Department of, Title 32

32.3.406 Emergency Rule = Testing of Animals, p. 1540

PUBLIC SERVICE REGULATION, Department of, Title 38

I-11 Customers' Lisbility for Incorrect Billings, p.
1242

1-v Elactric afdd Gas Line Extensions, p. 1309

38.4.142 and other rules - Intrastate Rail Rate Proceedings,
p. 1433

38.5.201 and other rules - Compensation for Consumer
Intervenors in PURPA~Related P;oceedings, p. 1312

REVENUE, Department of, Title 42

I Deductions from the Net Proceeda of Nonmetallic
Mines, p. 1441

I Deductions for Small Business Donations of Computer
Equipment to Schools, p. 1437

1 Deductions for Corporate Donationg of Computer
Equipment to Schools, p. 1439

I Deduction of Windfall Profits Tax From Net
Proceeds, p. 1326

I Imputed Value of Coal, p. 1329

I Voluntary Refund Checkoff for Nongame Wildlife
Fund, p. 1331

I Voluntary Refund Checkoff for Nongame Wildlife, p.

. 870, 1328

I Daduction for Insurance, welfare, Retirement,
Mineral Testing, Security and Engineering, p. 1039

I Five Year Statute of Limitations for Net Proceeds
‘of Oil and Gas, p, 1043, 1545

I-II Formula for Adjusting Interest Income Exempt Under
Federal Law, p, 1045, 1547

I-111 Wholesale Diatributors, Obligationa, Collection of

Annual Licenge Fee, p, 1521

22.15.421 Standard Deduction,‘p. ‘954, 1465

42.15.424 Deductions for Expenses to Allow Taxpayer to be
Employed, p. 945, 1465

42.15.504 Investment Tax Credit, p. 1021, 1542

42.17.103 Wages, p. 952, 1465+«
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42.20.141 and other rules - Appraisal of Agricultural Lands,
p. 58, 121, 972

42, 21 112 Mobile Homes, p. 1047, 1544 -

42.23.502 Investment Tax Credit, p. 1049, 1548

42.31.210) amd other rules ~ Definition of Public Contractor -
Deduction Erom the Croas Receipts Tax, p. 973, 1466

SECRETARY OF STATE, Title 44

1.2.419 Filing, Campiling, Printer Pickup and. Publication
Schedule for the Montana Administrative Register,

p. 1523
SOCIAL ILITATION SERVICES, Department of, Title 46
46.5.116 Protective Services, Information System Operator,
46.5.505 Eﬁdiggger rules = Licensing of Youth Foster Homes,
P

46.5.508 Foster Care Review Committee, p. 428

46.5.508 Foster Care Review Committee, p. 636, 1550

46.5.801 and other rules - Licensing of Community Homes for
Farsonz who are Developmentally Disabled, p. 1442

46.12.1201 Reimbursement for Skilled Nursing and Intermediate
Care Services, p. 643

46.14.304 Low Income Weatherigzation Assistance Program;

Income, p. 1341
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