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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written ¢omments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF PUBLIC HEARING
rules 16.38.501, 16.38.502, and ) REPEAL OF RULES 16.38.501,
16.38.503, and the adoption of ) 16.38.502, and 16.38.503,
new rules relating to pre-marital) AND THE ADOPTION OF
serological tests ) NEW RULES
(Serological Tests)

To: All Interested Persons

1. On September 9, 1983, at 9:00 a.m., a public hearing
will be held in Room C209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the repeal of rules
16.38.501, 16.38.502, and 16.38.503, and the adoption of new
rules which describe the procedures for premarital serological
testing.

2. The proposed rules will replace rules 16.38.501,
16.38.502, and 16.38.503, found at page 16-1865 of the
Administrative Rules of Montana.

3. The proposed rules provide as follows:

RULE I CERTIFICATE FORM In addition to the information
required by sections 40-1-203 and 40-1-204, MCA, the certifi-
cate form shall include the following:

(1) An indication. by the certifying physician that
either:

(a) the applicant submitted to a standard serological
test for rubella immunity within the past six months and that
both the applicant and the other party to the proposed
marriage have examined the report of such test; or

(b) the applicant is exempt from the requirement for
serological testing on medical grounds, as specified in
[RULE f1I1].

(2) certification by the applicant.

(3) Acknowledgement of receipt of the certificate by
the clerk of the district court who is to issue the marriage
license.

AUTHORITY: Sec. 40-1-206, MCA
IMPLEMENTING: Sec. 40-1-203 and 40-1-204, MCA

RULE II PROCEDURES (1) The procedure for completion
of thé medical certificate when the examination is made in
Montana is as follows:

(a) The female applicant for a marriage license shall
consult a physician for blood tests. If the applicant is not
exempt on medical grounds, as set out in [Rule III], the
physician shall send a specimen of the applicant's blood to
an approved laboratory designating that it is for a premarital
test. .
(b) The laboratory shall examine the specimen, fill out
the lower half of the certificate form, and transmit it with
a confidential report of results to the physician.

MAR Notice No. 16-2-255 15-8/11/83
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(c) After examination of the laboratory report, and
after the report has been exhibited to and examined by the
applicant and the other party to the marriage, the physician
shall complete the form and give it to the applicant.

(d) The applicant must sign the certificate and present
it with satisfactory evidence of age, or if a minor, with the
consent required by section 40-1-203, MCA, to the clerk of
the district court who is to issue the marriage license.

(2) The procedure for completion of the medical certifi-
cate when the examination is made outside of Montana is as
follows: :

(a) Certificate forms and blood test forms have been
forwarded to each state health department and are available at
these sources or directly from the Montana state department
of health and environmental sciences, Helena, Montana.

(b) The applicant may consult any duly licensed
physician in any state or territory or Canadian province
for the examination.

(c) Blood tests made outside Montana must be done in
approved laboratories, which include state and territorial
health department laboratories and laboratories within their
jurisdictions approved by them, U.$. public health service
laboratories, laboratories operated by the U.S. armed forces
and veteran's administration, provincial public health
laboratories of Canada, and laboratories licensed under the
provisions of the Clinical Laboratories Improvement Act of
1967.

(d) certificate forms provided by other states having
comparable laws will be accepted for persons who have re-
ceived serological tests outside of Montana provided such
tests are performed not more than six months prior to the
issuance of a marriage license.

(e) Except as modified by this subsection, the pro-
cedures of subsection (1) of this rule apply.

AUTHORITY: Sec. 40-1-206, MCA
IMPLEMENTING: Sec. 40-1-203, 40-1-204 and 40-1-206, MCA

RULE III EXEMPTIONS FROM REQUIREMENT FOR SEROLOGICAL
TESTING (1) A female applicant for a marriage license may
be exempted from the requirements for serological testing on
any of the following grounds:

(a) If the applicant is over age 50.

(b) If, in the opinion of the consulting physician, the
applicant is incapable of bearing children.

(2) TIf the consulting physician determines that a basis
for exemption exists, he or she shall so indicate on the
medical certificate.

AUTHORITY: Sec. 40-1-206, MCA
IMPLEMENTING: Sec. 40-1-206, MCA

15-8/11/83 MAR Notice No. 1A-2-258%8
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4. The Department is proposing these rules to comply
with amendments to Sections 40-1-203, 40-1-204, 40-1-206, and
40-1~208, MCA, enacted by Chapter 180, Laws of 1983. The law
as amended removes the requirement for syphilis testing, and
makes the rubella test necessary only for the female applicant.
The law also directs the Department to establish criteria for
exemptions from the testing requirement.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Robert L. Solomon, Cogswell Building, Capitol Complex, Helena,
Montana, no later than September 9, 1983.

6. Robert L. Solomon, Cogswell Building, Capitol Complex,
Helena, MT, has been designated to preside over and conduct the
hearing.

7. The authority of the Department to make the proposed
rule is based on section 40-1-206, MCA, and the rules implement
sections 40+1-203, 40-1-204, and 40-1-206, MCA.

AU P/
JOER YW, BARTLETT, Deputy Director

Certified to the Secretary -’ state  August 1, 1983

MAR Hotice No. 16-2-255 15-8/11/83
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BEFORE THE DEPARTMENT AND BOARD QF HEALTH AND ENVIRONMENTAL
SCIENCES OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED
of rule 16.2.101 relating to ) AMENDMENT OF ARM 16.2.101
rulemaking procedures ) NO PUBL1IC HEARING CONTEMPLATED

TO: All Interested Persons

1. On September 16, 1983, the department and board pro-
pose to amend rule 16.2.101 relating to rulemaking procedures.

2. The rule as proposed to be amended provides as
follows:

16.2.101 MODEL RULES (1) The Department of Health and
Environmental Sciences and the Board of Health and Environ-
mental Sciences herein adopt and incorporate the Attorney
General's model procedural rules ARM 1.3.101, 1.3.102, and
1.3.201 through 1.3.233, including the appendix of sample
forms which follows the model rules, except as modified b
subsections (2), (3) and (4) below, as authorized by Section
2-4-302, MCA.

2) The incorporation of ARM 1.3.206 is modified by the
addition of the rules in sub-chapter 2 of this chapter which
incorporate requirements of statutes administered by the
department and board. In addition, the incorporation of
ARM 1.3.206 is modified ~ by deletion of subsectich

GY(a)y@YA (1) q ;f le £
3) The incorporation of the appendix of sample forms
is modified and by deletion of the "Note:' paragraphs in

Sample Forms 4, 5, 7, 8, and 9.

in subsection (3) SO at it will read as

follows: ;:‘ either the text of the rule adopted or
amended, reference to the notice of proposed agency action
In which the text OR SUMMARY of theé proposed rule or rule as
proposed to be amended was printed, or reference to the page
number of the Administrative Rules of Montana on which the
repealed rule appears.

€23 (5) ARM T1.3.101 and 1.3.102 are procedural rules
required by MCA chapter implementing Article II, Section 8 of
the 1972 Constitution, right of participation. ARM 1.3.201
through 1.3.233 are organizational and procedural rules re-
quired by the Montana Administrative Procedure Act. Copies of
the model rules may be obtained from the Legal Division,
Department of Health and Environmental Sciences, Room (216,
Cogswell Building, Helena, Montana, 59620,
AUTHORITY: Sec. 2-4-201, 2-4-202 MCA
IMPLEMENTING: Sec. 2-4~201 MCA

4. The purpose of the proposed amendment is to more
closely conform the rulemaking procedures of the board and
department to the requirements of Section 2-4-302 of the
Administrative Procedure Act, and to provide the agencies
with greater flexibility in determining the format of rule-
making notices. The board and department maintain extensive

15-8/11/83 MAR Notice No, 16-2-256
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mailing lists of interested persons and organizations, who
will continue to receive the full text of all proposed rules.

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments in writing to
Robert L. Solomon, Cogswell Building, Capitol Station, Helena,
Montana, 59620, no later than September 15, 1983.

6. The authority to make the proposed amendment is based
on section 2-4-201, MCA, and implements section 2-4-201, MCA.

FOR THE BOARD OF HEALTH AND FOR THE DEPARTMENT OF HFALTH
ENVIRONMENTAL SQATENCES AND ENVIRONMENTAL SCIENCES

Certified to the Secretary of State_  August 1, 1983

MAR Notice No. 16-2-256 15-8/11/83
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment
of rules 16.18.101, organization
of the board of water and
wastewater operators; 16.18.203,
operator certifications;

) NOTICE OF
)
)
;
16.18.204, examinations; ;
)
)
)
NO

PROPOSED AMENDMENT OF
RULES 16.18.101,
16.18.203, 16.18.204,
16.18.205, and 16.18.206

16.18.205, experience/education;
and 16.18.206
(Water and
wastewater Operators)
PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons

l. On September 12, 1983, the department proposes to
amend rules 16.18.101, referen01ng the description of the
board of water and wastewater operators; 16.18.203, stating
requirements for certification of operators; 16.18.204,
setting examination requirements; 16.18.205, setting ex-
perience and education standards for operators; and 16.18.206,
creating exceptions under which plant may be run by less-than-
fully-certified operator.

2. The rules as proposed to be amended provide in sub- -
stance that the authority for certification and general regu-
lation of standards for water and wastewater facilities and
their operators is shifted to the department from the board of
water and wastewater operators. A copy of the entire rules
as proposed to be amended may be obtained by contacting
Eleanor Parker, Legal Unit, Department of Health and Environ-
mental Sciences, Cogswell Building, Helena, MT., 59620.

3. The department is proposing these amendments to
conform the rules to action taken by the 1983 Legislature in
House BPBill 207, which shifted general supervisory and rule-
making authority over water and wastewater operators to the
department and reduced the board of water and wastewater
operators to the status of an advisory council.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendments in writing to
Robert L. Solomon, Cogswell Building, Helena, MT., 59620,
no later than September 9, 1983.

5. If a person who is directly affected by the proposed
action wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Robert L. Solomon at the above
address, no later than September 9, 1983.

6. If the agency receives requests for a public hearing
on the proposed action from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action, from the Administrative Code Committee of the legis-
lature; from a governmental subdivision or agency; or from an

15-8/11/82 MAR Notice No. 16-2-257
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association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Admin-
istrative Register. Ten percent of those persons directly
affected has been determined to be 1,200, based on the
approximate number of water and wastewater operators in
Montana.

7. The authority of the department to make the proposed
amendments is as follows:

16.18.101 ~- Section 2~4-201, MCA

16.18.203 through 16.18.206 -- Section 37-42-202, MCA
The rules implement the following sections:

16.18.101 -~ Section 2-4-201, MCA

16.18.203 ~- Sections 37-42-202 and 37-42-303, MCA

16.18.204 -- Sections 37-42~202 and 37-42-301, MCA

16.18.205 -- Sections 37-42-201 and 37-42-202, MCA

16.18.206 -~ Sections 37-42-104 and 37-42-202, MCA.

ANJ M.D., Director

i

HAL
, Deputy Director

ARTLE

Certified to the Secretary of 'State  August 1, 1983

MAR Notice No. 16-2-257 15~8/11/R3
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
repeal of rule 16.18.102, ) REPEAL OF RULE
procedural rules ) (Water and Wastewater

Operators)
NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons

1. On September 12, the department proposes to repeal
rule 16.18.102, adopting procedural rules for the board of
water and wastewater operators.

2. The rule proposed to be repealed can be found on
page 16-871 of the Administrative Rules of Montana.

3. The rule is proposed to he repealed because the pro-
cedural rules it adopts are relevant only to bodies making
rules and hearing contested cases and, since it was converted
by the 1983 Legislature in House Bill 207 from a board to an
advisory council, the council does neither.

4. Interested persons may submit their data, views, or
arguments concerning the proposed repeal in writing to
Robert L. Solomon, Cogswell Building, Helena, MT., 59620,
no later than September 9, 1983.

5. If a person who is directly affected by the proposed
action wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this regquest along with any written
comments he has to Robert [.. Solomon at the above address,
no later than September 9, 1983.

6. If the agency receives requests for a public hearlng
on the proposed action from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action, from the Administrative Code Committee of the legis-
lature; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Ad-
ministrative Register. Ten percent of those persons directly
affected has been determined- to be 1,200, based on the
approximate number of water and wastewater operators in
Montana.

7. The authorlty of the department to repeal the rule
is based on section 2-4-201/\ M and implements section
2-4-201, MCA.

Deputy Director
Certified to the Secretary ¢f State August 1, 1983

15-8/11/83 MAR Notice No. 16-2-258
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the Amendment ) NOTICE OF PROPOSED
of Rule 24.9.226, relating to ) AMENDMENT OF RULE
approval of settlements by the ) 24.9.226 (Approval
division administrator } of Settlements)

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons
1, On September 16, 1983, the Human Rights Commission

proposes to amend rule 24.9.226, which establishes the concil~-
iation and settlement procedure.

2. The rule as proposed to be amended provides as
follows:

24.9.226 PREHEARING; CONCILIATION: (1) Remains the
same.

(2) Any conciliation agreement reached by the parties
shall be reduced to writing, and signed by the parties. No
conciliation agreement shall be binding until it is approved
by the Division Administrator amnd-eonfirmed-by-the-commissienc
on behalf of the Commission. Once a conciliation agreement has
been eonfirmed-by-the-Commissten approved, it shall have the
have the same effect and be as binding as a Commission order
issued after hearing.

(3) Remains the same.

(4) Remains the same.

(5) Remains the same.

(6) The Division Administrator may refuse to approve a
conciliation agreement, even if the individual parties agree
to a proposed settlement, if the remedies outlined in the
agreement are considered to be inadequate to cure the discrim-
ination complained of., A party may appeal the division
administrator's refusal to the Commlssion by filing an
objection within ten (10) days of notification of the
refusal. In addition, the Division Administrator may approve
an agreement curing only part of the discrimination discovered
by the division's investigation and continue to attempt concil-
iation to cure the discriminatory acts which remain unremedied.
If the division has intervened in the complaint, it may settle
the case in regard to the original parties and continue to
attempt conciliation or proceed to hearing in regard to the
allegations of the divisions intervenor complaint. Concilia-
tion of a case in regard to the claims of any person or group
of persons shall not prohibit the division from filing a
complaint against the same Respondent alleging discriminatory
acts affecting others not party to the coneciliation, which acts
or the effects of which acts are not corrected by the conciliation
agreement.

MAR Notice No, 24-9-12 15-8/11/83



-1015-

(7) Remains the same.

{8) Remains the same.

(9) ©Nothing in this section shall prohibit the division,
on the request of any party from undertaking efforts to achieve
a voluntary resolution of a case at any time after the charge
is filed and before a final order is issued. Any settlement
of a case, agreed to prior te or after the conciliation by the
division administrator and-cenfirmatien-by-the-€ormmissien, on
behalf of the Commission, and shall be enforceable in the same
manner as other conclllation agreements provided for in these
rules. Any-negottatiens-undertaken-after-the-ommissien-has
tesned-n-finat-order-and-prior-to-the-eompietion-of-the-appeanis
process-in-which-the-diviaton-participates-shati-be-subiect-to
prior-autherization-and-and-subsequent-confirmation-by-the
Commission- The Commission must be informed of any settlement
entered into after the Commission has Issued a final order.

3. The Commission proposes thé amendments in order to
streamline its procedures and to eliminate duplicative reviews
in cases in which the parties have entered into a settlement,

4. Interested parties may Submit their data, views,
or arguments concerning the proposed amendments in writing
to Anne L. MacIntyre, Human Rights Division, Capitol Station,
Helena, Montana, 59620, no later than September 12, 1983.

5. If a person who is directly affected by the proposed -
amendment wishes to express his data, views, and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Anne L. MacIntyre, Human Rights
Division, Capitol, Helena, Montana, 59620, no later than
September 12, 1983.

6. If the agency receives requests for a public hear-
ing on the proposed amendment from either 10% or 25, which-
ever is less, of the persons who are directly affected by
the proposed armendment, from the Administrative Code Committee
of the Legislature, from a governmental subdivision or agency,
or from an association having not less than 25 members who
will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be more than 25 persons based
upon the number of potential complainants and respondents in
Montana.

7. The authority of the Commission to make the proposed
amendment is based on Section 49-2-204, MCA, and the rule as
amended implements 49-2~504, MCA.

15-8/11/93 MAR Yotice g, 24-9-12
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MONTANA HUMAN RIGHTS COMMISSION
MARGERY H. BROWN, CHAIR

Anne L. MacIntyre
Administrator
Human Rights Division

Certified to the Secretary of State August 1, 1983.
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
ADOPTION OF RULES
GOVERNING MATERNITY
LEAVE

In the matter of the adoption
of Rules governing maternity
leave under the Montana

Human Rights Act

NO PUBITC HEARING
CONTEMPLATED

TO: &all Interested Persons

1. On September 16, 1983, the Human Rights Commission
proposes to adopt rules to govern maternity leave under the
Montana Human Rights Act.

2. The proposed rules provide as follows:

RULE I. DEFINITIONS. "Disability as a result of preg-
nancy" includes any condition certifiable by a medical doctor
as disabling, whether the condition arises as a result of the
normal course of pregnancy, or as a result of abnormal medical
conditions which occur in the course of a pregnancy, and may
cover the time period beginning with conception through term-
ination of gestation and a reasonable period for recovery
therefrom.

(2) "Maternity leave" means any leave of absence granted
to or required of an employee because of such employee's
disability due to pregnancy.

AUTH: 49-2-206, MCA; IMP: 49-2-310 and 49-2-311, MCA.

RULE II. TERMINATION OF EMPLOYMENT DUE TO PREGNANCY
PROBIBITED. Section 49-2-310(1), MCA provides that It 1is
unlawful for an employer or his agent to terminate a

woman's employment because of her pregnancy. For purposes

of this provision, "terminations" shall include all involun-
tary dismissals, all resignations in which the employees’
resignation was required by the employer or permitted as

the sole alternative to dismissal and those situations in
which the totality of the circumstances surrounding a
resignation by an employee indicate that the resignation

was compelled by the conduct or policy of the employer or
agent. Coercive conduct by an employer or his agent toward
an employee in order to secure her resignation, when the
employee's pregnancy constitutes a substantial reason for

the conduct, shall be considered a violation of this provi-
sion.

AUTH: 49-2~206, MCA; IMP: 49-2-310 and 49-2-311, MCA,

RULE III. RIGHT TO REASONABLE LEAVE OF ABSENCE. Section
49-2-310(2), MCA provides that it Is unlawful for an employer
or his agent to refuse to grant to the employee a reasonable
leave of absence for pregnancy. In determining the standards
of reasonableness which shall apply to a request for a leave of
absence for a pregnancy, an employer shall apply standards

at least as inclusive as those which he applies to requests

15-8/11/83 MAR Notice No. 24~9-13
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for leave of absence for any other valid medical reason.
AUTH: 49-2-206, MCA: TIMP: 49-2-310 and 49-2-311, MCa,

RULE IV. MANDATORY LEAVE FOR UNREASONABLE LENGTH OF
TIME PROHIBITED. Section 49-2-310(5), MCA provides that
no employee take a mandatory maternity leave for an unreason=
able length of time., The reasonableness of the length of
time for which an employee is required to take a mandatory
maternity leave shall be determined on a case by case basis.
However, the employer shall have the burden of proving that
a maternity leave for a longer period of time than that
prescribed by the employee's medical doctor is reasonable,
and in no case shall an employee be required to take an
uncompensated maternity leave for a longer period of time
than a medical doctor who has actually examined the employee
shall certify that the employee is unable to perform her
employment duties, Neither this section nor any other
section of these regulations shall prohibit an employer and
employee from mutually agreeing, in the case of the parti-
cular employee, to a longer period of maternity leave,
either compensated or uncompensated than is permitted by
this regulation. However, no employer may enter into a
general agreement with any group or assoc¢iation of employees
which requires a longer period of mandatory maternity leave
than is permitted by this regulation.

AUTH: 49-2-206, MCA; IMP: 49-2-310 and 49-2-311, MCA.

RULE V. VERIFICATION OF DISABILITY. In any case where
an employee makes a clalm against her employer for any compen-
sation to which she is entitled as a result of the accumula-
tion of disability or leave benefits accrued pursuant to
plans maintained by her employer, including any insurance
or other disability plans referred to in [Rule VI] and the
claim is based on a disability covered by and defined in
Title 49, Chapter 2, MCA, and these regulations, the employer
may regquire that the disability be verified by medical
certification by a physician competent to treat and diagnose
the particular disability, that the employee is, or at the
time for which the claim is made, was unable to perform her
employment duties. For purposes of obtaining this medical
certification the employer may require that the claimant
submit to a physical or mental examination by a medical
doctor to verify the claimed disability by medical certifi-
cation. In cases where a dispute in medical evidence exists,
the commission shall determine the weight and credibility
of the testimony of the physicians involved.

AUTH: 49~-2~-206, MCA; TIMP: 49-2-310 and 49-2-311, MCA.

RULE VI. PREGNANCY-RELATED DISABILITIES TO BE TREATED
AS TEMPORARY DISABILITIES. Disabilities as a result of a
pregnancy, childbirth or related medical condition are for
all job-related purposes, temporary disabilities and shall
not be treated less favorably than other temporary disabilities
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under any health, medical, or temporary disability insurance
plan or sick leave plan maintained by employer., The question
of maintenance is one of fact which will be judged upon all

of the evidence. No written or unwritten employment policies
or practices involving matters such as commencement and
duration of leave, the availability of extensions, the

accrual of seniority and other benefits and privileges,
reinstatement or payment under any health, medical, or
temporary disability insurance plan, or under any sick

leave, disability leave or disability benefit plan whatsoever,
whether formal or informal, shall be applied to disability due
to pregnancy, on terms or conditions less favorable than those
applied to other temporary disabilities.

AUTH: 49-2-206, MCA; IMP: 49~2-310 and 49 2-311, MCA.

RULE VII. RETURN TO EMPLOYMENT AFTER MATERNITY LEAVE.
Section 49-2-311, MCA requires that an employee who has
signified her intent to return at the end of her maternity
leave of absence shall be reinstated to her original job or
an equivalent position with equivalent pay and accumulated
seniority, retirement, fringe benefits, and other service
credits unless, in the case of a private employer, the
employer's circumstances have so changed as to make it
unreasonable or impossible to do so. 2Any private employer
who claims that his circumstances have so changed as to make
compliance with Section 49-2-311, MCA impossible or unreasonable
shall have the burden of proving his claim based upon all
evidence.

AUTH: 49-2-206, MCA; IMP: 49-2-310 and 49-2-311, MCA.

3. The Commission proposes the rules in order to
establlsh procedures and guidelines to govern the Commis-
sion's enforcement of the maternity leave provisions of the
Montana Human Rights Act,

4, Interested parties may submit their data, views,
or arguments concerning the proposed rules in writing to
Anne L. MacIntyre, Human Rights Division, Capitol Station,
Helena, Montana, 59620, no later than September 12, 1983.

5. If a person who is directly affected by the proposed
rules wishes to express his data, views, and arguments
orally or in writing at a public hearing, he must make
written request for a hearing and submit this request along
with any written comments he has to Anne L. MacIntyre, Human
Rights Division, Captiol Station, Helena, Montana, 59620, no
later than September 12, 1983.

6. If the agency receives requests for a public hear-
ing on the proposed rules from either 10% or 25, whichever
is less, of the persons who are directly affected by the
proposed rules, from the Administrative Code Committee of
the Legislature, from a governmental subdivision or agency,
or from an association having not less than 25 members who
will be directly affected, a hearing will be held at a later
date. XNotice of the hearlng will be published in the Montana
Administratlive Register. Ten percent of those persons directly
affected has been determined to be more than 25 persons,
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bases upon the number of potential complainants and respon-
dents in Montana,

HUMAN RIGHTS COMMISSION
MARGERY H. BROWN, CHAIR

/) Mx/mf,

Anne L, MacIntyre
Administrator
Human Rights Division

Certified to the Secretary of State August 1, 1983,
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BEFQRE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER CF THE
Amendment of Rule 42.15.504
relating to the investment
tax credit.

NOTICE OF PUBLIC HEARING on
the Proposed Amendment of
Rule 42.15.504 relating to tha
investment tax credit.

— St e

TO: &All Interested Persons:

1. On September 6, 1983, at 10:00 a.m., a public hearing
will be held in the Fourth Floor Conference Rocm of the Mitchell
Building, Fifth and Roberts Streets, Helena, Montana, to consid-
er the proposed amendment of rule 42,15.504 relating to the
investment tax credit.

2. The rule as proposed to be amended provides as follows:

42.15,504 INVESTMENT CREDIT (1) Effective for tanable
years beginning aftey Peecember 33; 19767 ard before Jenuary
3y3983; & eredit is nlilewed sgairnst Menkana ineeme tax equal te
20% of the federal inecome kax invesemene eredit atlewed for the
taxable yeayr with vespect ko I¥nkermal Revenue g€ode Geekien 38
propereyl An investment tax credit is allowed to qualifying
individuals for investments in certain depreciable property
specified under section 38 of the Internal Revenue Code, howev-
er, rehabilitation costs as set forth under section 46 (a) (2) (F)
for tax years beginning after December 31, 1982, may not be
included in the computation of the credit, The property must be
placed in service in Montana during the taxable year for .  which
the credit is claimed and must be used for the production of
Montana businegss income. The qualifying property may be first
placed in service cutside Montana and transferred into the state
later in the taxable vear. In that ingtance the amount of the
credit will be subject to the limitations provided in subsection
(2) below, The amount of the credit allowed is the applicable
percentage of the credit determined under IRC section 46 (a) (2)
for those investments eligible for the Montana tax credit. The
percentage of the federal credit that is allowed each year as a
¢credit against the individual income tax is shown below:

% of Federal

Investment Credit For Tax Years
20% Ending after January 1, 1977,

and before December 31, 1981.

30% Ending on or after December
31, 1981, and on or before
December 31, 1082,

5% Beginning after December 31,

1982.
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(2) EBffeetive for taxabie years beginning afeear Beecmber
37 19667 and befere January i; 1983; p ervedit is aliowed
sgainst Mentans inceme tax equal ko 30% of the £Sedere: inceme
eax investment eredit aliewed for the tamabie year with respect
te PIrkerra: Reverue Cede Geectien 38 pweperetyl The investment
tax credit may not exceed the taxpayer's tax liability for the
taxable year., The following limitations also applv:

(a) in the event the taxpaver's tax liasbility for the tax-
able vyear exceeds 35,000, the investment credit may not exceed
$5,000 plus 50% of the tax liability in excess of $5,000. This
limit 1s in effect for all tax vears ending on or before Decem-
ber 31, 1982,

{b) for taxable years beginning after December 31, 1982,

the credit is limited to $500 for each taxpayer., Each share-
holder of a small business corporation electing under _section
15-31-202 may claim up to $500 investment credit. Husbands and
wives holding shares Jointly may each claim up to $500 credit.
. Example 1: Assume a small business corporation has a
$30,000 federal investment credit and 30 shares of stock out-
standing. Two inhdividuals each own 10 shares and a husband and
wife own 10 shares Jjeointly. Each individual may claim $500
credit except the hugband and wife may claim $500 on a joint
return or 5250 if they file separately.

Example 2: Assume the same facts as in example 1 except the
federal investment credit is $60,000. Each individual may claim
$500 and the husband and wife may claim $1,000 on a joint return
or $500 each if they file separately., In this example, the two
single individuals have $500 each in unused investment credit.
The married couple has no unuged irvestment credit.

(¢} For small business corporations electing under section
15-31-202, MCA, the investment shall be apportioned between the
shareholders in the same manner as for federal tax purposes and
subject to the same state limitations as_other taxpayers.

(d) In addition to the limitations provided in (a) and (b}
above, the amount of the credit allowable may also be limited if
the qualifying asset is placed in service in Montana for the

roduction of Montana business income, but is used outside Mon-
tana for part of the taxable vear, 1in this instance, the credit
will be apportioned according to a fraction, the numerator of
which ig the number of days during the taxable year the property
was located in Montana, and the enominator of whic g the
number of days during the taxable yvear the taxpaver owned the
property. ’

(3) Phe eredis may net reduese eax tiability belew gere: An
unused balance of exedit mey be carried forward o succecding
tatnble yenrs or earried baeck te preceding teaxabie years &n
aeecoxdance wWith the wulea eseablished for federal ineeme tax
purpeses: Hewever; an unused credit may mot be carried bPaeck to
a texable year beginning befere January iy 15777 ner earried
forward e a ekaxable year Beginning after December 337 3982 If
any part of the investment credit earned in taxable years ending
on _or before December 31, 1982, is not applied against the tax
1iability for the taxable year because of the limitations
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imposed by subsection (2) above, the unused portion shall be
carried back and carried forward in accordance with the provi-
sions of section 46 (b) of the IRC except that current vear
investment credit will be applied before carry overs. Any
uriused investment c¢redit earned in taxable vears beginning after
December 31, 1982, may hot be carried back or carried over.
Carry overs and carry backs shall be computed using the applica-
ble percentage for the taxable year 1In which the credit is
carned (see subsection (1) above} and shall hbe subject to the
limitations in effect for said taxable year.

(4) The investment credit 1s subject to recapture tax as
provided in IRC section 47, Recapture tax is payable for the
taX year during which gqualified property 15 taken out of ser-
vice, Before computing recapture tax, any available carry overs
and carry backs may be applied to the tax yvear in which the
qmalified property was put into service. Any remaining tax
tiability is payable as recapture tax in the current year.

. investment credit available in ihe current year may not be used
to offset recapture tax.
AUTH: 15-30-305, MCA; IMP: 15-30-162, MCA.

3. The Department is proposing this amendment because Chap-
ter 704 of the 1983 Laws of Montana decreased the percentage of
Montana investment tax credit, decrcased the limitation of the
credit and changed the carryover provisions of the credit. This
legislation also established conditicns for allocating the cred-
it between spouses. Rule 42.15.504 as currently written does
not +take into account these changes. Further, the rule clari-~
fies the treatment of unused credits accrued under prior law.
Chapter 704 did not explicitly address these unused credits, and
a rule is necessary to prevent taxpayer confusion over their
treatment. The amended rule also provides examples to follow in
determining the investment tax credit limitations. The legisla-
tion also did not clarify the circumstances when a taxpayer was
to recapture the investment tax credit or the procedures to
follow. The amended rule states these provisions clearly and
follows established federal practice in this area.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to:

Ann Kenny

Department of Revernue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than September 9, 1983.

5. Barbara Bozman, Agency Legal Serviceg, Department of
Justice, has been designated to preside over and conduct the
hearing.
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€. The authority of the agency to make the proposed amend-
ment is based on §15-30-305, MCA, and the rule implements

§15-30~162, MCA.
4
5 25 Ry .
5&f§%§h~ \5742442fzk,//

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State G7/18/83
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ) NOTICE QF PROPOSED AMENDMENT of
Amendment of Rules 42.24.101,) Rules 42,24.101, 42.24.103,
42.24.103, 42.24.104, ) 42.24.104, 42.24,107, and

42,24.107, and 42.24.108 and } 42.24.108 and the repeal cf
the repeal of rules 42.24.105) rules 42,24.105 and 42.24.106

and 42.24.106 relating to ) relating to small bhusiness
srall business corporation ) corporaticn elections.
elections. )

NO PUBLIC HEARING CONTEMPLATED

TC: All Interested Fersons:

1. On September 12, 1983, the Department of kevenue pro-
poses to amend rules 42.24.101, 42.24,103, 42.24.104, 42.24.,107,
and 42,27.108 and to repeal rules 42.24.105 and 42.24,106 all of
which relate to small business corporation elections.

2. The rules as proposed to be repealed can be found at
pages 42-2406 and 42-2407 of the Administrative Rules of Mon-
tana. The rules as proposed to be amended provide as follows:

42.24.101 DEFINITIONS (1) 6Emaii business eorporetien; as
defined im $5-31-263y MEA; mearns a corperatieon deing busimess in
Montanma whieh dees ret haver

tey--more than 36 shareheiders exeept as provided in
35-33~-20642}; MEA7 or mere than i5 shercheiders after having
eleeted smail business status for & yearsy

{b}--as a shaveholder s person {other than an esépte) whe is
net an individuais

{e}-~a neonresident mlien ms a shareheoiders and

4dy~-mere than eone ciass of seeseks An electing small busi-
ness corporation means, with respect to any taxable year, a
corporation which has a valid election under subchapter S of
chapter 1 of the Internal Revenue Code of 1954 and has filed a
copy of such election with the department on or before the 15th
day of the third month of the first taxable year for which the
election is to become effective.

{2}--Bieekting smali business corperation means; with respest
te any tedebie year;y a small business eorperation whieh has made
the eleection wunder 3$5-31-382y MEA; and sueh election is inm
effeet for the taxable yemr in questions A cerporation is net
an eleeting smatl business ecerpevation as de a particuler tax-
abie year if it was ineligibie e make t¢he eleetion or if a
termination is effeetive as ke sueh tanabie year
AUTH: 15-31-501, MCA; IMP: 15-31-201 and 15-31-202, MCA.
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42.24.103 PROCEDURE TO MAKE ELECTION (1) ®he eteceion
muse be mede by the cerperatiom filimng ferm €¥-37; comkaining the
infermation required by sueh formy inetuding a stakemert of
eorsent of eack sharechelder of the cerperatien; in the manner
previded in ARM 42424+365c The eleetier shaiil ke signed by ene
of ehe follewings tehe presidenty viee- presidenk; er eobther
primeipal officer eor the treasurey; assistant breasurery or
ehief aeeountirg officer: TFhe form sheil be fited with ehe
deparement The election must be made by filing a copy of the
federal small business election form containing the information
required by that form. In addition, a statement must be
attached stating that the election is requested for state pur-
poses _and the vyear for which the election is to become effec-
tive, This statement is to be signed by an officer of the cor-

peoration.
AUTH: 15-31-501, MCA, IMP: 15-31-201, MCA.

42.24.104 TIME OF MAKING ELECTION (1) ®he eieekien shaii
be filed eithers

4a}--during the £ivme esaiendar menth of sueh tamable yearrer

{by--during the eanlendar menth preceding sueh £irse menth A
copy ©of the federal election must be filed with the department
on or before the 15th day of the third month of the taxable year
for which the election is to become effective.

(2) Em +he ease ef a new cerperation whieh has s tadebie
yeay beginning after the firse dey of 2 partieular menth; the
eerm  “menth! means the periesd ecommencing with the firse day of
the kaxebie year and ending en the day preceding e&he numerieediy
corresponding day ef the sueeceeding catendar menth In the case
of a new corporation, the election must be filed on or before
the 15th day of the third month following the date the corpora-
tion began doing business within Montana.

{3¥--bhouid a serpermtion $es: ke physieally tender &e +the
department ite eleeeion in the manmer and within the time speei-
£ied by 15-31-280843)y MER; ¢he deparément shall nevertheless
econmider sueh eleceion to hevey econstruceively been preperiy end
timely mader

{a)y-~if bhe eclockion was made within the taneble year $or
whieh the eleckion is desived te take effectsy and

{b}~-i£ the corperation can substantiate its intent ke file
the ealeceion for the year in whieh the election ia desived to
take effects

44}--An eleestien shall net be deemed made within the concem-
platien of subscekrien +3}; abeove; and :5-31-202+43)}7 MEA7 uniesss

{a}-~the eorpormtion has an acknewiecdgment £rem the depare-
ment that the election was receiveds or

{b}~-khe cerperatien hes preef by return reeceipty that the
election was sent to the depavement by cereified matis
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458)-~hny eleetion sought ke be pffeeted by o corperation in
arv menpper ether tham is hervein provided erx by the previsicns of
3E-31-28243}7 MEA; =shall met be reecognigedr
AUTH: 15~31-501, MCA; IMP: 15-31-201, MCA.

42.24.107 REVOCATION OF ELECTION (1) After ehe £ivae
taxabie year foy which the alection is effective by filing a
statement with the department explaining thet the ecerperatien
rayepres ehe eleetion made updeyr 35-31-202y MEAr Phis skatement
shaii be sigmned by ene of the follewing officerss the presi-
dent; viee-president or other prineipal effieer or the kressur-
ery assiseant kressurer or other chief aseecounting eoffieer If a
corporation elects to revoke its subchapter S election for fed-
eral purposes, such revocation shall be effective for state
PUrposes. The corporation must notify the department within 30
days =zfter such revocation as required uwnder section 15-31-209,
MCZ.

+2}y--%tm addieien; ¢there shail be attached teo the skatement
ef ravecakion a statement 5f consenty signed by each persen whe
is = ohaveholder of the corperation at the beginring of the day
er whizh the statemene of reveeation of the eleection is Fiieds
BEaeh stpkement of eemsent shall cenetain conasent for the reveea-
tier of the smaii business corperakienm electiont

4+3+--3 termimpeion by revoeation is effcetive for the eaxn~
ebie year #m whieh 4t is made and fer all subseguent taxabile
vears tf e ia made durires the fiwse menth of khat vearrs I£ she
revecatien i3 pet made during the first morth of a taxable yeary
i i aéfestive for the following texable year and aii subse-
guert taxable yeewst A terminatien by revecatien cannot be made
eéfeckzve for tkhe firsk tadaklie year of the corperation fer
vhigh the eleection is medex
AUTH: 15-31-501, MCA; IMP: 15-31-209, MCA.

42.24.108 TERMINATION OF ELIGIBILITY (1) The eleetion
minates £ p+ any etime afeer the £irsé day eof ehe +eaxaebie
*» for whiekh the eleceeion is effeckive or afeer the dav or
= xhme pleewicm 18 made +4if sueh day is iater tham the firse
y ef +the texuebie veer}y the corperation cesses ko be & smali
ziness ecorperations In the event of & termimation under this
rzgraphy the eorperatien shall immedistely netify the depare-
re If the corporaticn ceases to be eligible for subchapter S
c.orent, it must netify the department within 30 days after
= e‘igibilityﬁhas expired. The department may terminate an
ctlon at any time if 1t disccvers the corporation does not
ify as 2 small business corporation as provided for under
cxrnv_ sions of subchapter S of the Internal Revenue Code of

er
e

»

[ IR N

(Dm

oo

il lad

L, MCA; IMP: 15-31-209, MCh.
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3. The Department is proposing these amendments because
Chapter 667 of the 1983 Laws of Montana amended §§ 15-31-201 and
15-31-202, MCA, to coordinate Montana's definition of a small
business corporation with the federal definition for purposes of
the corporate license tax. Chapter 667 also enacted §15-31-209,
MCA, which provides that where an election is either revoked or
terminated for federal purposes, the corporation must notify the
Department within 30 days of the revocation or termination. The
amendments to 42.24.107 and 42.27.108 implement this new statu-
tory provision.

4., Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to:

Ann Kenhy B

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than September 9, 1983.

5. If a person who is directly affected by the proposed
amendment wishes tc express his data, views ard arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Ann Kenny at the above address no later than
September 9, 1983.

6. 1f the agency receives requests for a public hearing on
the propesed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committec of the Legis-
lature; from a governmental subdivision, or agency; or from an
association - having no less than 25 members who will be directly
affected, a hearing will be held at a later date., Notice of the
hearing will be published in the Montana Administrative Regis-
ter. Ten percent of those persons directly affected has been
determined to be 25.

7. The authority of the agency to make the proposed arend-
ment is based on §15-31-501, MCA, and the rules implement
§§15-31-201, 15-31-202, and 15-31-20%, MCA.

3 ‘7/'2.4’[&2_/

ELLEN FEAVEK, Lirector
Department cf Revenue

Certified to Secretary of Stat 08/01/83

MAL Notice No. 42-2-228 15-2/11/83



BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE QF MONTANA

IN THE MATTER OF THE ) NOTICE OF PROPOSED AMENDMENT
Amendment of Rule 42.16.1113 ) of Rule 42.16.1113 relating
relating to taxation of ) te taxation c¢f intangible
intangible personal property ) personal property (interest
{(interest income). ) income} .

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On September 12, 1983, the Department of Revenue propos-
es to amend rule 42,16.1113 relating to the taxation of intangi-
ble personal property (interest income).

2. The rule as proposed to be amended provides as follows:

42,16.1113 INCOME FROM INTANGIBLE PERSONAL PROPERTY (1) A
nonresident's income from annuities; interest on bank deposits,
notes, and other interest bearing obligations; dividends on
capital stock of corporations, royalties from patents and copy-
rights; and all other income from intangible personal property
is derived from or attributable to Montana sources only to the
extent earned in connection with a business, trade, profession,
or occupation carried on in Montana.

(2) Income from intangible personal property is earned in
connpection with a business, trade, profession, or occupation
carried on in this state if the intangible personal property 1is
employed as capital in this state or if the possession and con-
trol of the property has been localized in connection with the
business, trade, or occupation carried on in this state so as to
become an asset thereof.

(3) Interest income received by a nonresident on an
installment transaction arising from the sale of real or tangi-
ble business property located in Montana shall be deemed to be
income from sources within Montana, unless the item is properly
excludable from federal gross income.

AUTH: 15-30-305, MCA; IMP 15-30-131, MCA.

3. Section 15-30-131(1), MCA, does not tax nonresidents on
income from annuities, interest on bank deposits, interest on
bonds, notes, or other interest bearing obligations, or divi-
dends on stock of corporations except to the extent to which the
same shall be a part of income from any business, trade, profes-
sion, or occupation carried on in Montana.

Subsection (3) was written to clear up gquestions nonresi-
dents have about what is taxable to Montana and what is not in a
business transaction arising from sales within Montana.
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Interest income L& taxable to the nonresidents because the
sale took place within Montana. The interest income cannot be
segregated from the total amount paid in exchange for the prop-
erty. The focus is on the source of the income and not the
recipient.

4, Interested parties may submit their data, views, or
arqguments concerning the proposed amendments in writing to:

Ann Kenry

Department of Revenue
Legal Division
Mitchell Building
Helena, Montana 59620

no later than September 9, 1983.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Ann Kenny at the above address no later than
September 9, 1983.

6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the Legis-
lature; from a governmental subdivision, or agency; or from an
asgociation having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis-
ter. Ten percent of those persons directly affected has been
determined to be 25. .

7. The authority of the agency to make the proposed amend-
ment is based on §15-30-30%, MCA, and the rule implements

§15-30-131 MCA. '
Yy e

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 08/01/83
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE
Amendment of Rule 42,22.1215
relating to deductions for
drilling costs and capital
expenditures.

NOTICE OF PROPOSED AMENDMENT of
Rule 42.22,1215 relating to
deductions for drilling costs
and capital expenditures.

NO PUBLIC HEARING CONTEMPLATED

TQ: All Interested Persons:

1. On September 12, 1983, the Department of Revenue pro-
poses to amend rule 42.22.1215 relating to deductions for drill-
ing costs and capital expenditures.

2. The rule as proposed to be amended provides as follows:

42.22.1215 DEDUCTIONS FOR DRILLING COSTS AND CAPITAL
EXPENDITURES (1) Deductions allowable for cost of drilling
wells drilled during the period and for other capital expendi-
tures shall be allowed at 10% of such cost each year for a peri-
od of 10 consecutive yvears; provided, however, the operator may
elect to amortize these costs over a period of 2 consecutive
years if +the well isg less than 3,000 feet deep. The election
made with the initial filing shall be applicable for the iife of
the amortization of the asset.

(2) Capital expenditures other than drilling costs may
include buildings, equipment, and tanks permanently installed on
the lease.

(3) Capital expenditures relating to the production of
associated gag may be estimated by using a ratio the numerator
of which is the gross value of gas produced from the well; the
denominator being the gross value of both the oil and gas pro-
duced. This ratio 18 applied to all capital expenditures and
drilling costs which are related either exclusively to gas pro-
duction or to both oil ond gas preduction. If the ratio is less
than 20%, then no capital expenditures or drilling costs will be
deemed attributable to the gas production. All these costs
would then be amortized against the oil production.

43%(4) Costs of dry hcles drilled on a lease or unit are
deductible to the specific lease or unit on which they are
drilled. Costs of dry holes drilled outside the boundaries of
any lease or unit are not to be deducted on that lease or unit.

444 (5) The amortization period for deduction of these capi-
tal expenditures shall begin with the year of the actual expen-
diture and not the year when the 1lease or unit went into
production.

AUTH: 1%5-23=108, MCA; IMP: 15-23-604, MCA,

3. The Department is proposing the amendment to this rule
to clarify the amortization provisions of the net proceeds tax
on oil and gas production for the taxpayer. Subsection (1)
provides that an operator who drills a well less than 3,000 feet
deep may elect to amortize the drilling costs for that well over
either a 2 year or 10 year period. The

15-8/11/83 MAR Notice No. 42-2-230



-1032~

amendment requires that the initial election to amcrtize over
either a 2 or 10 year pericd must remain in effect for the life
cf the amortization of the asset.

The new language in subsection (3) pertains to the capital
expenditures and drilling costs related to the production of
associated gas. This subsection provides that if less than 20%
of the value produced from a well is related to associated gas,
no capital expenditures or drilling costs will be deemed
attributable to the gas production. In this case, those costs
will be fully amortized against the oil production. Where the
gas production is 20% or greater of the total value of produc-
tion, then the drilling costs and capital expenditures will be
assigned to the gas production based on this production ratio.
This proposed language does not limit the allowable deductions a
taxpayer may claim for either drilling costs or capital expendi-
tures. It merely clarifies whether those deductions should be
amortized against ¢il production or oil and gas production,

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to:

Ann Kenny

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than September 9, 1983,

5. If a person who Is directly affected by the proposed
amendment wishes to express his data, views and arguments crally
or in writing at a public hearing, he must make written request
for a hearing and submit this regquest along with any written
comments he has to Ann Kenny at the above address nc later than
September 9, 1983.

6. If the agency receives regquests for a public hearing on
the propesed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the preoposed
amendment; from the Administrative Code Committee of the Legis-
lature; from a.governmental subdivision, or agency; or from an
associaticn having no less than 25 members who will ke directly
affected, a hearing will be helé at a later date. Notice cf the
hearirg will be published in the Montana &administrative Regis-
ter. Ten percent of those persons directly affected has been
determined. to be 25.

7. The authority of the agency to make the proposed amend-
ment is based on §15-23-108, MCA, and the rules implement

§15-23-604, MCA.
,/{ﬂ/zjﬁ, v

ELLEN FEAVER, Director
Department of Feverue

Certified to Secretary ¢f State 08/01/83
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OQOF THE ) NOTICE OF PROPOSED ADOPTION
Adoption of Rule I relating ) of Rule I relating tc non-

to nonresident deductions for) resident deductions for Keogh
Keogh and I.R.A. plens. ) and I.R.A. plans,

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On September 12, 1983, the Department ci Revenue propos-
es to adopt rule I relating to nonresident deductions for Keogh
and I.R.A. plans.

2. The rule as propoced to be adopted provides as follows:

RULE I NONRESIDENT AND PART YEAR RESIDENT DEDUCTIONS FOR
KEOGH AND I.R.A. PLANS (1} Persons who are not residents of
Montana cannot claim a deduction for a2 Keogh or an I.R.A. plan
against their Montana income.

(a) Keogh and I.kK.A. deductions are considered nonbusiness
expenses and thus not deductible for nonresidents,

(2) Persons who are fractional year residents are allowed
to deduct a prorated share of their federal EReogh or I.R.A.
deduction for Montana purposes. The allowable deduction is the
taxpayer's Montana gross income before adjustments divided by
the taxpaver's federal gross income before adjustwments times the
federal Keogh or I.R.A. deduction.

AUTH: 15=30=-305, MCA; IMP: 15-30-131, MCA.

3. The Department is proposing this rule because a nonresi-
dent of Montana is allowed only those deductions from Montana
income directly connected with the production of Montana income.
This rule defines contributions to a self-employment retirement
plan as not directly connected with the production of Montana
income. :

A fracticnal year resident may only deduct a prorated por-
tion of the deductions from income. This rule provides the
methods to be used by fractional year residents for calculating
the deductions for contributions to a Keogh or I.R.A. plan.

The major purpose of this rule is to prevent individuals
from claiming deductions against Montana income which have no
relationship to their income accrued.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to:

Ann Kenny

Department of Revenue
Legal Division
Mitchell Building
Helena, Montana 59620

no later than September 9, 1983.
15-8/11/83 MAR Notice No, 42-2-231



-1034-

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for & hearing and submit this request along with any written
comments he has to Ann Kenny at the above address nc later than
September 9, 1983.

6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the ILegis=~
lature; from a governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis-
ter. Ten percent of those persons directly affected has been
determined to be 25.

7. The authority of the agency to make the proposed amend-
ment 1s based on §15-30-305, MCA, and the rule implements

§15-30=-131, MCA.
S, Jueer)

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 08/01/83
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE
Amendment ©of Rule 42.15.425
relating to conformance to
federal filing status re-
gquired in certain cases.

NOTICE OF PROPOSED AMENDMENT
of Rule 42.15.425 relating to
conformance to federal filing
status required in certain
cases.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On September 12, 1983, the Department of Revenue propos-
es to amend rule 42.15.425 relating to a deduction for two earn-
er married couples.

2. The rule as proposed to be amended provides as follows:

42,15.425 YWO-BARNER-MARRIED-E0UPLES-BEBUER(6N CONFORMANCE
TO FEDERAL FILING STATUS REQUIRED IN CERTAIN CASES ¥he adiuast-~
ment to federal gross inceme permitied by IRE §562416) anmd 2235
ae these sectiens may be amended; for twe-earner married esuples
is eniy permiteed ¢o such eeupiez whe file a Montane jeint
return end is effeekive for tau yeara begirning after Deeember
3%5; 398%. (1) If a married couple files their Montana return
claiming an adjustment to grosg income or an itemized deduction
which is allowed only to a specific filing status taxpayer under
the Internal Revenue Code or regulations, the taxpaver must use
the federally specified filing status on the Montana return
form.

Examples:

(a) Taxpayers who file a joint federal income tax return
and claim a deduction of £1,000 for a two-earner married couple
must also file jointly on their Montana return in order to claim
the deduction.

(b} Taxpayers who file a joint federal income tax return
compute all capital gains and losses of a husband and wife as if
they were the gains and losses of one person with a logs limita-
tion of §3,000. To be subject to the same losgs limitation of
$3,000 on the state return, the taxpayers must also file 1jointly
for state purposes. If, however, the taxpayers elect to file
separately for state purposes when they have filed a federal
joint return, each spouse will be required to claim his or her
own gaing or losses and the loss is limited to $1,500 each.

(c) I1If a husband and wife are using different accounting
periods they may not file a joint return on either the federal
oxr state return.

(2) This rule is effective for tax years beginning after
December 31, 1982.

AUTH: 15-30-305, MCA; IMP: 15=-30-111, MCA.

3. The Department is proposing the amendment of this rule
because the United States Congress recently enacted P.L. 97-34
(I.R.C. §221). This law provides a deduction for a two earner
married couple when they file a joint return. The amendment to
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rule 42.15.425 clarifies the relationship between the federal
and state filing status for married couples. The amendment
insures that married couples, who claim an adjustment to income
or an itemized deduction allowed by federal law to taxpayers
filing under a specific filing status, file their state return
form using the same status used on the federal form. It also
insures that taxpayers do not claim deductions of adjustments to
income to which they are not entitled.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to:

Ann Kenny

Department of Revenue
Legal Division
Mitchell Building
Helena, Montana 59620

no later than September 9, 1983,

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written reguest
for a hearing and submit this request along with any written
comments he has to Ann Kenny at the above address no later than
September 9, 1983.

6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the Legis-
lature; from a governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis-
ter. Ten percent of those persons directly affected has been
determined to be 25.

7. The authority of the agency to make the proposed amend-
ment is based on §15-30-305, MCA, and the rule implements

§15-30-111, MCA.
Wln) Fteons

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 08/01/83
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTEER OF THE
Adoption of Pule I relating
to Sub 8§ Corporaticn and
partnership losses,

NOTICE OF PROPOSED ADOPTION
of Kule I relating to Sub S
Corporation and partnership
losses.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1, On September 12, 1983, the Department of Revenue propos-
es to adopt rule I relating to Sub 5 Corpeoration and partnership
losses.

2. The rule as proposed to be adopted provides as follows:

RULE I SUB S CORPORATION AND PARTNERSHIP LOSSES (1) A
loss Will not be allowed on a Montana individual income tax
return of a partner or shareholder unless the following require-
ments are met:

(a) the loss resulted from a partnership and a Montana
partnership return is filed as required under section }15-30-133,
MCA; or

(b} the loss resulted from a Sub § Corporation and a Suk 8
Corporation return is filed as required by section 15-31-202,
MCA.

AUTH: 15-30-305, MCA; IMP: 15-30-133 and 15-31-101, MCA.

3. At the present time, many partnership and Sub $ Corpora-
tion returns are delinquent. Yet, losses from these partner-
ships and corporations are wused on individual income tax
returns.

Under the authority of section 15-30-~145, MCA, if a taxpayer
fails to make a return as required, the department can make an
estimate of the taxable income of the taxpayer.

In implementing this section, we exclude losses of partnexr-
ship and Sub S returns because the returns have not been filed
or verified.

The rule is mneeded to enforce sections’ 15-30-133 and
15-31-101, MCA.

4, Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to:

Ann Kenny

Department of Revenue
Legal Division
Mitchell Building
Helena, Montana 59620

no later than September 9, 1983.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arquments orally
or in writing at a public hearing, he must make written request
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for a hearing and submit this request along with any written
comments he has to Ann Kenny at the above address no later than
September 9, 1983,

6., If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the Legis-
lature; from a governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis-
ter. Ten percent of thcoge persons directly affected has been
determined to be 25,

7. The authority of the agency to make the proposed amend-
ment is based on §15-30-305, MCA, and the rule implements

§§15-30-133 and 15-31-101, MCA.
24/ i
Sl e

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 08/01/83
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ) NOTICE OF PROPOSED ADOPTION of
Adoption of Rule I relating ) Rule I relating to additional
to additional deductions from) deductions from the net pro-
the net proceeds of non- ) ceeds of nonmetallic mines.
metallic mines, )

NO PUBLIC HEARING CONTEMPLATED

TQ: All Interested Persons:

1, On October 1, 1983, the Department of Revenue proposes
to adopt Rule I relating to additional deductions from the net
proceeds of nonmetallic mines.

2. The rule as proposed to be adopted provides as follows:

RULE I DEDUCTION FOR INSURANCE, WELFARE, RETIREMENT, MINER-
AL TESTING, SECURITY AND ENGINEERING (1) Fire, boiler and
machinery and public 1liability insurance will be allowed as a
deduction to the extent that it is irsurance for equipment and
buildings in the mine, and equipment and buildings in the reduc-
tion works, to the extent the insurance for the reduction works
is not beyond the point of valuation, No insurance costs will
be alloweéd for offices or other administrative buildings.

(2) Cost of welfare and retirement fund payments provided
for in wage contracts shall be deductible only for those employ-
ees actually involved in the mining or reduction work up to the
point of valuation.

(3) The cost of testing minerals extracted, in satisfactien
of federal or state health and safety laws or regqulations, will
be allowed for the mines and reduction works up through the
beneficiation process to the extent that the costs are incurred
for testing the product to the point of valuation.

(4) The cost of security in and arcund the mine and includ-
ing the cost of security around the mill or reduction works in
Montana shall be deductible provided these costs are not
incurred beyond the point of valuation.

(5) The cost of assaying and sampling for extracted
minerals will be allowed to the extent that they are a part of
processes that bring the mineral to the pcint of valuation.

(6) Engineering and geclogical services will be allowed as
described in 15-23-503(1) (h), MCA.

AUTH: 165~23-108, MCA; IMP: 15-23-502 and 15-23-503, MCA.

3. The Department is proposing this rule because Chapter
528 of the 1983 Laws of Montana expanded the deductions which
are allowable under the net proceeds ¢of mines to include:
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a) boiler and machinery insurance, public liability insur-
ance paid for the mine, reduction works, or beneficiation pro=-
cess;y

b) the cost of welfare and retirement fund payments provid-
ed for in wage contracts; and

c} the cost of testing extracted minerals for the purpose
of satisfying federal or state health laws or regulations, the
cost of plant security in Montana, the cost of assaying and
sampling the extracted minerals and the cecsts incurred in Mon-
tana for engineering and geological services for existing mining
operations but not including any such services beyond the state
of reduction and beneficiation of the minerals.

The proposed rule incorporates these changes into the regu-
lations and further explains that they are allowable deductions
up to the point of valuation or beneficiation as established
under case law applying to this tax.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to:

Ann Kenny

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than September 23, 1983.

5. If a person who is directly affected by the proposed
amendment wishes to expregs his data, views and arquments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Ann Kenny at the above address no later than
September 23, 1983.

6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the Legis-
lature; from & governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis-
iex. Ten percent of those persons directly affected has been
determined to be 25.

7. The authority of the agency to make the proposed amend-
ment is baged on $§15-23-108, MCA, and the rule implements

§§15-23-502 and 15-2z3=-503, MCA.
AP
%’ e

ELLEN FEAVEK, Director
Department of Fevenue

Certified to Secretary of State 08/01/83
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FEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN TEE MATTFR OF THE
Adcption of kuies I and II

NOTICE OF PROPOSED ALCPTION of
Rules I and II relating to a 3

)
)

relating to a 3 year ) year exemption of natural gas
exemption ¢f natural gas from) from severance tax and one-half
severance tex and one-half of) of the tax on net proceeds.

the tax on net proceeds. )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Personss:

1. ©On September 12, 1983, the Department of Revenue pro-
poses to adopt Rules I and II relating to a 3 year exemption of
natural gas from severance tax and one-half of the tax on net
proceeds.

2. The rules as proposed to be adopted provide as follows:

RULE I NATURAL GAS EXEMPT FROM SEVERANCE TAX. Natural gas
produced from a well 5,000 feet deep or deeper on which drilling
was commenced after December 31, 1976, but before December 31,
1992, is exempt from all of the severance tax imposed by section
15-36-101, MCA, for 3 years, 'This exemption applies only when
the gas produced qualifies according to section 15-36-121(2) (a)
and (k), MCA. The 3 year exemption period will run for 36 cal-
endar months beginning with the first day of the month following
the month in which gas is first placed in a natural gas distri-
bution system.

AUTH: 15-1-201, MCA; IMP: 15-36-121, MCA.

RULE II _NATURAL GAS EXEMPT FROM ONE-HALF THE NET PROCEEDS

TAX (1) Natural gas produced from a well 5,000 feet deep or
deeper on which drilling was commenced after December 31, 1976,
but before December 31, 1992, is exempt from one-half the net
proceeds tax imposed by 15-23-607, MCA, for 3 years. This
exemption applies only when the gas produced qualifies according
to section 15-36-121(2) (a) and (b), MCA. The 3 year exemption
period will run for 36 calendar months beginning with the first
day of the month following the month in which gas is first
placed in a natural gas distribution system.

AUTH: 15-23-108, MCA; IMP: 15-23-612 and 15-36-121, MCA.

3. Chapter 124 of the 1983 Laws of Montana provides a 10
year extension period for the 3 year exemption from the sever-
ance tax and one-half the net proceeds tax on natural gas pro-
duced from a well 5,000 feet deep or deeper. These proposed
rules incorporate that change into the regulations. The rules
also clarify the 3 year exemption period defining it as a 36
month period beginning with the first day of the month following
the month in which gas is first placed in a natural gas distri-
bution system.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to:
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Ann Kenny

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than September 9, 1983. )

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written reguest
for a hearing and submit this request along with any written
comments he has to Ann Kenny at the above address no later than
September 9, 1983.

6. 1If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the Legis-
lature; from a governmental subdivision, or agency:; or from an
association having no legs than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis-
ter. Ten percent of those persons directly affected has been
determinred to be 25,

7. The authority of the agency to make the proposed amend-
ment is based on §15~1-201 and 15-23-108, MCA, and the rule
implements §§15-23-612 and 15-36~121, MCA.

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 08/01/83
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REFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MUNTANA

IN THE MA1TER OF THE
Adoption of Rule I relating
to a 5-~year statute of
limitations for net proceeds
of 0il and gas.

KOTICE OF PROPCSED ADOPTION of
Rule I relating to a S-year
statute of limitations for net
proceeds of oil and gas.

NO PUBLIC HEARING CONTEMPLATED

TO: All Intcrested [orzongs

1. On September 12, 1983, the Department of Revenue propos-
es to adopt Rule I relating to a S-year statute of limitations
for net and groses proceeds.

2. The rule as proposed to be adopted provides as follows:

RULE I STATUTE OF LIMITATIONS (1) The statute of limita-
tions pertaining to adjustments to the net and gross proceeds
has been changed to 5 years - effiective for production years
ending on an after December 31, 1980. Any additional assessment
cr claim for refund must be mailed within 5 years of the due
date or the date the return was filed whichever is later.
The statute may expire at a later date where tax return is filed
after the due date. Predwcstion years ending prior to December
3i, 1 , remain subject to the 10 year statute of limitations.
Current statute expiration dates are shown beleow.

Production Year Statute Expiration Date
1972 December 31, 1983
1973 December 31, 1984
1974 December 31, 1985
1975 December 31, 1986
1976 December 31, 1987
1977 December 31, 1988
1978 December 31, 1989
1979 December 31, 1990
1980 Rpril 15, 16886
1981 April 15, 1987
1982 April 15, 1988
1983 April 15, 1989
1984 April 15, 1990

AUTH: 15-1-201 and 15-«35-111, MCA; IMP: 15-35-114, 15-36-122,
15-37~116, 15-37-212, 15-38-112, 15-58-114, 15-59-214, MCA.

3. Chapter 194 of the 1983 Laws of Montana provides for a &
year - statute of limitations for taxes on centrally assessed
property, coal severance taxes, 0il and gas severance taxes,
mining license taxes, resource indemnity trust taxes, electric
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energy producers license taxes, telephone company license taxes,
freight line company license taxes, coal retailers license tax-
eg, and cement taxes, Since the previous statute of limitations
pertaining to net proceeds of oil and gas and other minerals was
10 yearg, this rule explains which years are subject to the 10
year statute of limitations and which years are subject to the 5
yvear statute of limitations.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to:

Ann Kenny

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than September 9, 1983,

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for & hearing and submit this request along with any written
comments he has to Ann Kenny at the above address nc later than
September 9, 1983.

6. If the agency receives requests for a public hearing on
the propcsed amendment from either 10% cr 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the Legis~
lature; from a governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Morntana Administrative Regis-
ter. Ten percent of those persons directly affected has been
determined to be 25.

7. The authority of the agency to make the proposed amend-
ment is based on §§15-1-201 and 15-35-111, MCA, and the rule
implements €§15-35-114, 15-36-122, 15-37-116, 15-37-212,
15-38-112, 15-58-~114, and 15-~59-214, MCA.

e Atiew

FILLEN FEAVER, Directcr
Cepartment of Revenue

Certified to Secretary of State 08/01/83
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EEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE
Adoption of Rules I and II
relating to a formula for
adjusting interest income
exempt under federal law.

NOTICE OF PROPOSED ADOPTION of
Rules I and II relating to a
formula for adjusting
interest inccome exempt under
federal law.

NO FUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. ©On September 12, 1983, the Department of Revenue pro-
poses to adopt Rules I and II relating to a formula for offset-
ting interest income exempt under federal law.

2. The rules as prcposed to be adopted provide as follows: .

RULE I ADJUSTMENT CF ALLOWABLE DEDUCTIONS (1) Pursuant to
the Montana Supreme Court's decision in First Federal Savings
and Loan Association v. Department of Revenue (654 P.2d 49¢),
interest from the following obligations was held to be exempt
from taxation under the Montana corporate licence tax:

(a) United States treasury bills issued pursuant to 31
U.5.C. §769.

(b) Federal home loan bank notes issued pursuant to 12
U.S5.C. §1433.

{c) Federal land bank obligations issued pursuant to 12
U.8.C. §2055.

(d) Federal farm credit bank securities issued pursuant to
12 U.8.C. §§2079 and 2134.

(e) Federal home loan bank dividends on stocks issued pur-
suant to 12 U.S.C. §2134. ’

(f) Federal savings and lcoan ingurance corporation obliga-
tions issued pursuant to 12 U.S8.C, §1725.

Therefore, a corporation which excludes interest income from
the above obligations which would otherwise be taxable except
for federal law, must adjust its allowable deductions for all
years for which such interest is excluded.

(2) This rule is effective for taxable periods beginning on
or after December 31, 1978, for which a corporation has excluded
interest income based upon federal law or for which a corpora-
tion has included interest income and subsequently filed claims
for refund based upon federal law.

AUTH: 15-31-501, MCA; IMP: 15-31-116, MCA.

RULE TII COMPUTATION OF ADJUSTMENT (1) Aliowable deduc~
tions must be reduced by the result of the following calcula-
tion:

Exempt Interest Income A Total Deductions* _ Deductions
Total Interest Income " Disallowed

* Total deductions allowable under 15-31-114,. MCA.
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The total deductions disallowed may not exceed the amount of
exempt interest.

(2) This rule is effective for taxable periods beginning on
or after December 31, 1978, for which a corporation has excluded
interest income based upcn federal law or for which a corpora-
tion has included interest income and subsequently filed claims
for refund based upon federal law.

AUTH: 15-31~501, MCA; IMP: 15-31-116, MCA.

3. Chapter 673 of the 1983 Laws of Montana provided for a
reduction in allowable deductions for corporations which have
reduced their Montana gross income by federally exempted inter-
est on United States obligations. This rule cets forth those
obligations which are exempt from Montana corporation license
tax under the First Federal decision and provides the ifutnwia
which should be used in reducing deductions,

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to:

Ann Kenny

Department of Revernue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than September 9, 1983.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Ann Kenny at the above address no later than
September 9, 1983.

6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment;  from the Administrative Code Committee of the Legis-
lature; from a governmental gubdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice cf the
hearing will be published in the Montana Administrative Regis-
ter. Ten percent of those persons directly affected has been
determined to be 25.

7. The authority of the agency to make the proposed amend-
ment is based on §15-31-501, MCA, and the rules implement

§15-31~116, MCA.
/%Jﬂf" L

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 08/01/83
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ) NOTICE OF PROPOSED AMENDMENT of
Amendment of Rule 42.21.112, ) Rule 42.21.112 relating to
relating to mobile homes. } mobjle homes.

TO: All Interested Persons:

1. On September 1, 1983, at 10:00 a.m., a public hearing
will be held in the Fourth Floor Conference koom of the Mitchell
Building, Fifth and Roberts Streets, Helena, Montana, to consid-
er the amendment of rule 42.21.112 relating to mobile homes.

2. The rule as proposed to be amended provides as follows:

42.21.112 MOBILE HOME -~ IMPROVEMENT TO REAL PROPERTY 1)
Pursuant to 15-1-101(e), MCA, a mobile home will be considered
an improvement to real property BS seen as it is econnected ke o
ueiiiey and the mobiie heme and the iand it wegks on are in
eommen ewnership: Utilities fer this purpese ineludey bue are
net iimited +o; water; sewage; alectricity; natural gas; propane
and telephone only when it is attached to a foundation which
cannot feasibly be relocated and only when the wheels are
removed.

{a) Attached, for the purpcse of application of this rule,
means the mobile home and the land it rests on are in common
ownership.

{b) Foundation, for the purpose of application of this
rule, mecans concrete, concrete block, or wood pier, any of which
rests on embedded concrete or concrete block footings.

(c}) Foundation, for the purpose of application of this
rule, does not include mud sill, pier and post, wood blocks,
concrete block, or other types of temporary support, any of
which rests on the ground.

(2) This rule is effective beginning Gctober 1, 1983.

AUTH: 15-1-201, MCA; IMP: 15-1-101, MCA,

3. Chapter 632 of the 1983 Laws of Montana changed the
definition of improvements and specifically when a mobile home
or house trailer may be determined tcu be permanently located.
Since the statute has changed, it has become necessary to iden-
tify what constitutes a “"foundation which cannct feasibly be
relocated",

This change to rule 42.21.112 will provide the Department of
Revenue with a clear detinition of a "foundation which can or
cannot feasibly be relocated". A more concise rule will provide
guidance to appraisers in the field in the determination of
whether or not mobile homes are improvements to real property.

4. Interested parties may submit their data, views, or
argurents concerning the proposed amendments in writing to:
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Larry Schuster

Department of Revenue

Froperty Tax Division

Mitchell Building

Helena, Montana 59620
no later than September 9, 1983.

5. Barbara Bozman, Agency Legal Services, Department of
Justice, has been designated to preside over and conduct the
hearing.

6. The authority of the Department to make the proposed
amendment is found in §15-1-201, MCA, and the rule implements

§15-1~101, MCA. '
I Ao

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 08/01/83
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EEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN TFE MATTEP OF THE
AMENDMENT of Rule 4z.23.502
relating to the investment
tax credit.

NOTICE OF PUBLIC HEARING on
the Proposed Amendment of Rule
42.23.502 relating tc the
investment tax credit,

TO: All Interested Persons:

1. On September 6, 1982, 2t 10:00 a.m., a public hearing
will be held in the Fourth Floor Conference Room in the Mitchell
Building, Fifth and Roberts Streets, Helena, Montana, to consid-
er the amendment of rule 42.23.502 relating to the investment
tax credit.

2. The rule as proposed to be adopted provides as follows:

42.23.502 INVESTMENT CREDIT (1) An sinvestment tax eredit
is niiewed to qualifying cerperstiens £er eerkain investments
made after dJdanuary 317 193%: Fhe ameunt of the eredit altliewed
for tax years ending on or befove Peeember 3i; 3983 &= 20% of
the evedit dekermined under IRE §46<a){2} fer thome investmentes
etigible for a Montans kax eredibc Fer ¢ax years beginning
afeer Deeember 31y 15867 the ameunet ef the eredit allewed is 30%
of the eredit determined undey INE S§46i{n){2} for ethemse inveae-
menes eligible for a Mentana ean ereditz Fhe eariicst year to
which an unused eredit eap be sarried back is the tex year ended
Peeember 3%y 19F7 An investment tax credit is allowed to quali-
fving corporations for investments in certain depreciable prop-
erty specified under section 38 of the Internal Revenue Code,
however, rehabilitation costs as set forth under section
46 (a) (2) (F) for tax years beginning after December 31, 1982, may
not be included in the computation of the credit., The property
must be placed in service in Montana during the taxable year for
which the credit is claimed and must be used for the production
of Montana business income. The qualifying property may be
first placed in service outside Montana and transferred into the
state later in the taxable year. 1In that instance the amount of
the credit will be subject to the limitations provided in sub-
section  (2) below. The amount of the credit allowed is the
applicable percentage of the credit determined under IRC section
46(a) (2) for those investments eligible for the Montana tax
credit. The percentage of the federal credit that is allowed
each year as a credit against the corporation license tax is
shown bhelow:

% of Federal
Investment Credit For Tax Years

20

oo

Ending after January 1, 1977,
and before December 31, 1981.

30% Ending on or after December
31, 1981, and on or before
December 31, 1687,
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5% Beginning after December 31,
1982,

(2) Phe investment eredit i3 subjeet te reeapeture eax as
provided for im IRE §47r Reeapture tex is payabie for the tax
year durinrg whiech equalified property is taken eut of serviessy
Before cemputing reeapture taxy any avaiisble earvryevers ané
earrybacks may be appiied to the tax year in whiech the quaiified
preperey was put in serviees Them any rematming tax Iiabiiiey
43 peysble ps reeapture tax in the eurrert year The investment
tax credit may not exceed the taxpayer's tax liability for the
taxable year. The following limitations also apply:

(a) in the event the taxpaver's tax liability for the tax-
able year exceeds $5,000, the investment credit may not exceed
$5,000 lus 50% of the tax liability in excess of $5,000, This
limit is i1n effect for all tax vears ending on or before Decem~
ber 31, 1982,

(b) for taxable years beginning after December 31, 1982,
the credit is limited to $500 for each taxpayer.

{¢) Tn addition to the limitations provided in (a) and (b)
above, the amount of the credit allowable may also be limited if
the qualifying asset is placed in service in Montana for the
production of Montana business income, but is used cutside Mon-
tana for part of the taxable year. 1In this instance, the credit
will be apportioned according to a fraction, the numerator of
which is the number of days during the taxable year the property
was _located in Montana, and the denominator of which is the
number of days during the taxable year the taxpayer owned the

roperty.

{3) Currenme vyear sinvestment evedit and eavry forwards of
prior year investment eredit may be elmimed by £iling federal
Ferm 3468 end & Iist of sharchelders and the pereentage of ateck
ewned by each atong with the corperacion lisense ¢am reeurnr
Earrybacks of invesement eredit may be eiaimed by filing amended
rekurns If any part of the investment credit earned in taxakle
years ending on or before December 31, 1982, is not applied
against the tax liability for the taxable year because of the
limitations imposed by subsection (2) above, the unused portion
shall be carried back and carried forward in accordance with the
provigsions of section 46(b) of the IRC except that current year
investment credit will be applied before carryovers, Any unused
investment credit earned in taxable years beginning after Decem-
ber 31, 1982, may not be carried back or carried over. Carry
overs and carry backs shall be computed using the applicable
percentage for the taxable year in which the credit is earned
(see  subsection (1) above) and shal]l be subject to the limita-
tions in effect for said taxable year.

({4)  The Investment credit is subject to recapture tax as
provided in IRC section 47. Recapture tax is payable for the
tax year during which qualified property is taken out of ser-
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vice. Before computing recapture tax, any available carryovers
and carry Lkacks may be applied to the tax yvear in which the
gualified property was put into service, Any remaining tax
liability is payable as recapture tax in the current year,
Investment credit available in the current year may not be wused
to offsei recapture tax,

AUTH: 15=31-501, MCA; IMP: 15-31-123, MCA.

3. The Department is proposing this amendment because Chap-

ter 704 of the 1983 Laws of Montana decreased the percentage of
Montana investment tax credit, decreased the limitation of the
credit and changed the carry forward provisions of the credit.
Rule 42.23.502 as currently written does not take into account
these changes.
Further, the rule clarifies the treatment of unused credits
arcerued under prior law. Chapter 704 did not explicitly address
these unused credits, and a rule is necessary to prevent taxpay-
er confusion over their treatment. The amended rule provides
this needed clarification. The legislation also did not clarify
the circumetances when a taxpayer was to recapture the invest-
ment taxX credit or the procedures to follow. The amended rule
states these provisions clearly and fullcwe established federal
practice in this area.

4. Interested parties may submit their data, views, or
argunents concerning the proposed amendments in writing to:

Ann Kenny

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than September 9, 1983.

5. Rarbara Bozman, Agency Legal Services, Department of
Justice, has been designated to preside over and conduct the
hearing,

6. The authority of the agency to make the proposed amend-
ment is based on §15-31-501, MCA, and the rule implements

§15-31~123, MCA.
S v‘/%:"ﬁ/'

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 08/01/83
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PUBLIC HEARING FOR
ment of rule pertaining to ) AMENDMENT OF RULE - Fees for
fees for filing documents ) Filing Documents and Issuing
and issuing certificates. ) Certificates (Business

Corporationg)
TO: All Interested Persons.

l. On September 7, 1983, at 10:00 a.m., a public hearing
will be held in Room 108, State Capitol, Helena, Montana, to
consider the amendment of a rule pertaining to feesg for filing
documents and issuing certificates for business corporations.

2, The rule proposed to be amended provides as follows:

44.5.101 FEES FOR FILING DOCUMENTS AND ISSUING CERTIFI-
CATES - BUSINESS CORPORATIONS The secretary of state shall
charge and collect for:

(1) filing articles of incorporation and issuing a
certificate of incorporation, $15.00,

(2) filing articles of amendment and issuing a certifi-
cate of amendment, $15.00,

(3) filing restated articles of incorporation and issuing
a regtated certificate of incorporation, $15.00,
(4) filing articles of merger, consclidation, or exchange

and issuing a cgrtificate of merger, consolidation, or exchange,
$17.50,

(5) filing ar anplication to reserve a corporate name,
$10.00,
(6) filing a notice of transfer of a reserved corporate

name, $5.00,

(7) filing a statement of change of address of registered
office or change of registered agent, or both, $7.50,

(8) filing a statement of the establishment of a series of
shares, $20.00,

(9) filing a statement of cancellation of shares, $12.50,

(10) filing a statement of reduction of stated capital,
$15.00,

(11) filing a statement of intent to dissolve, $12.50,

(12) filing a statement of revocation of voluntary
dissolution proceedings, $20.00

{13) filing articles of dissolution and issuing a certi-
ficate of dissolution, $12.50,

(14) filing an application of a foreign corportation for a
certificate of authority to transact business in this state and
issuing a certificate of authority, $15.00

(15) filing an application of a foreign corporation for an
amended certificate of authority to transact business in this
state and issuing an amended certificate of authority, $i2.50,
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(16) filing a copy of an amendment to the articles of
incorporation of a foreign corporation holding a certificate of
authority to transact business in this state, $12.50,

(17y filing a copy of articles of merger of a foreign
corporation holding a certificate of authority to transact
buginess in this state, $15.00,

(18) filing an application for withdrawal of a foreign
corporation and issuing a certificate of withdrawal, $12.50,

(19) filing an application for registration of corporate

name of a foreign corporation, $10.00 per year, unless there
are 9 months or less remaining in vear of application, then

$1.00 per month,

(¥9) (20) filing an annual report within allotted time,
$5-80 1000,
(20) (21) filing an annual report after the April 15

statutory deadline $36-66 15.00,
(2%) (22) filing any other statement or report, except an
annual report, of a domestic or foreign corporation, $12.50
(23) filing a statement of change, changing only the

business address of the registered agent, $7.50 each for 1-25
corporations, $6.50 each for 25-50 corporations, and $5.00 each
for over 50 corporations,

(22) (24) 1issuing a certificate of good standing, $2.50,
(23) (25) 4issuing a certificate of fact, $12.50.

AUTH: 35-1-1202, MCA IMP: 35-1-1202, MCA

4. The rule is being amended to establish fees for
filing documents and issuing certificates required by Title 35,
Chapter 1, MCA. Amendment ig necessary to adjust fees to re-
flect changes in costs and to satigfy the statutory requirement
that fees must be reasonably related to costs. Records to sup-
port the fees charged for the filing requirements are malntained
in the Office of the Secretary of State and are available to the
public.

5. 1Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Larry Akey,
Room 202, State Capitol, Helena, Montana, 59620, no later than
September 8, 1983,

6. Larry Akey, Room 202, State Capitol, Helena, Montana,
59620, has been designated to preside over and conduct the
hearing.

7. The authority and implementing sections are listed at
the end of the rule.

Dated this lst day of August, 1983.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PUBLIC HEARING ON
ment of Rule 46.10.510 per- ) THE PROPOSED AMENDMENT OF
taining to excluded earned ) RULE 46.10,510 PERTAINING
income; AFDC program. ) TO THE AFDC PROGRAM

TO: All Interested Persons

1. On September 2, 1983, at 9:30 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
congider the amendment of Rule 46.10,510 pertaining to
excluded earned income; AFDC program.

2, The rule as proposed to be amended provides as
follows:
46.10.510 EXCLUDED EARNED INCOME Subsections (1)

through (2) (b) remain the same.

(c) tneeme--received--under--Pitie-~Ei-of--CBEPAs-~ltyouth
employment-demensevacion-pregrams;L-0f-P-Er-95~-537--Fhese-pro-
grams--~inetude~the-youeh--ineentive-pitot--prajecear—the-youth
communiby-conservarion-and-improvement-projeses;~and-the-youth
empioyment--and--4+reining--programss income received by a
dependent child under section 503 of the Job Training
Partnership Act (JTPA}) of 1982, P,L, 97-300, will be excluded
for the first 6 months of participation in JTPA training.
AUTH: 53-4-212 MCA IMP: 53-4-231, 53-4-241 and 53-4-242 MCA

3. The disregard of income of AFDC children who receive
job training pursuant to the Job Training Partnership Act is
intended to encourage these children to develop marketable job
skills thus avoiding or reducing future welfare costs.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0. Box 4210, Helena, Montanha 59604, no later than
September 12, 1983,

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing,

S Dh

B¥rector, Social and Rehabilita-
tion Services

Certified to the Secretary of State August 1 , 1983,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rules 46.14.102,
46.14,104, 46.14.201,
46.14.203, 46.14,204,
46.14,205, 46.14,206,
46.14.207, 46,114,303,
46.14,401 and 46.14.402
pertaining to the low income
weatherization assistance
program.

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.14.102, 46.14,104,
46.14.201, 46.14.203,
46.14.204, 46.14.205,
46.14.206, 46.14.207,
46.14.303, 46.14.401 AND
46.14.402 PERTAINING TO THE
LOW INCOME WEATHERIZATION
ASSISTANCE PROGRAM.

TO: All Interested Persons

1, On August 31, 1983, at 9:30 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the amendment of Rules 46.14,102, 46.14.104, 46.14.201,
46.14,203, 46.14,204, 46,14,205, 46.14.206, 46.14.207,
46.14.303, 46,14.401 and 46.14.402 pertaining to the low
income weatherization assistance program.,

2. The rules as proposed to be amended provide as
follows:

46,14.102 ROLE OF THE LOCAL CONTRACTOR (1) The depart-
ment will contract with appropriate community-based organiza-
tions in the state to provide cutreach, and-te receive and
‘process applications and provide weatherization services for
the low income weatherization assistance program. A local
contractor may provide one or all of these functions as desig-
nated by the department.

(a) In providing outreach, the local contractor performs
activitiessy-aw -opectfied -in~- ehe ~contracty designed to inform
a3t potentially-~eligible households of the existence of and
the benefits available under the low income weatherization
assistance program.

{(b) In receiving and processing applications, the
designated local contractor determines household eligibility
under the rules contained in this chapter.

{c) The designated 1local contractor shall see that
priority is given to identifying and providing weatherization
assistance to elderly and handicapped low income persons
provided--by--ARM~46-+4~40+. using a computerized listing of
households prioritized for service provided by the department
and described in ARM 46.14.401, The computerized listing may
be amended by the designated local contractor using the
prccedure described in ARM 46.14 401,

(2) The designated local contractor provides weatheriza-
tion service for eligible low income persons according to the
rules and regulations of the United States department of
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energy (DOE)} as found in 10 CFR 440 and the provisions of the
contract for weatherization for low income persons, The
department hereby adopts and incorporates by reference 10 CFR
440 which sets forth the specifications, weatherization
techniques and material standards for weatherizing low income
dwellings. A copy of 10 CFR 440 may be obtained from the
Department of Social and Rehabilitation Services, P,0. Box
4210, 111 Sanders, Helena, Montana 59604.

AUTH: 53-2-201 MCA
IMP: 90-4-201 and 90~4-202 MCA

46.14.104 FAIR HEARINGS (1) Any person who is dissatis-
fied with action taken on his application, benefit status,
form or condition of services, may request a fair hearing as
provided in ARM 46,2,202,

(2) It is the responsibility of the department through
the designated local contractor to inform every applicant/
recipient in writing at the time of application and at the
time any action affects his benefits of the right to reguest a
fair hearing.

AUTH: 53-2-201 MCA
IMP: 90-4~201 and 90-4-202 MCA

46.14.201 INTERVIEWS REQUIRED AND CONTENT OF INTERVIEWS

(1) Rights and responsibilities explained,

(a) A staff member of the designated local contractor
shall interview all applicants or persons authorized to act
responsibly on behalf of applicants who contact the offices of
the local contractor to apply for low income weatherization
assistance. During the first interview, the staff member
shall explain the person's rights, outline his responsibili-
ties and describe the process in the system which may affect
the client. (See ARM 46.14.203 for exceptions.)

(2) The staff member shall explain to the person apply-
ing &t factors of eligibility which must be substantiated and
assist the person to understand the regulations governing his
eligibility and receipt of benefits. ‘The staff member shall
inform the client of the availability of the regulations
affecting eligibility as found in the Administrative Rules of
Montana 46,14.101 through 46.14.402, copies of which are
available and may be inspected in the cffices of the clerk and
recorder and the clerk of court in each county.

(3) No person shall be excluded from participation in,
be denied benefits, or be subject to discriminaticn under the
low income weatherization assistance program on the grounds of
race, color, religion, sex, culture, age, <creed, marital
status, physical or mental handicap, poclitical beliefs, or
national origin.
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AUTH: 53-2-201 MCA
IMP: 90-4-201 and 9%0-4-202 MCA

46.14.203 PLACE OQF APPLICATION (1) The place of
application shall be open from 8:00 a.m. to 5:00 p.m. Mondays
through Fridays with the exception of recognized holidays.

(2) Applications are to be made at the office of the
designated local contractor in the area where the person
lives. When conditions preclude a person from visiting the
local contractor's office to make application, he shall have
an opportunity to make application through the mail, at a
mutually agreed place, by telephone with the staff-completed
application mailed to the applicant for signature, or through
a home visit by a member of the local contractor's staff.

AUTH: 53-2-201 MCA
IMP: 90-4~201 and 90~-4-202 MCA

46.14,204 INVESTIGATION OF ELIGIBILITY (1) Investiga-
tions of eligibility will include securing information from
the person applying for or receiving benefits and such other
investigation as may be determined necessary by the depart-
ment.

(a) Each application for assistance will be promptly and
thoroughly investigated by a staff member of the designated
local contractor. If a case is picked for quality control
review, the client must cooperate or be subject to reduced or
terminated benefits.

AUTH: 53-2-201 MCA
IMP: 90~-4=-201 and 90-4-202 MCA

46.,14.205 PROCEDURES FOLLOWED IN PROCESSING APPLICATIONS

(1) Procedures followed in determining eljgibility for
low income weatherization assistance and determining priority
for service are:

(a) Application is filed by applicant together with all
necessary verification for determining financial eligibility
and priority for service. The staff member of the designated
local contractor accepts the application and determines
financial eligibility and priority for service. The client is
notified of the reasons for approval or disapproval of his
application,

(b) Financial eligibility requirements that must be
verified are:

(i) current receipt of benefits wunder supplemental
security income or aid to families with dependent children;

{ii) income;

(11ii) lack of tax dependency status for individuals
enrolled at least half time in an institution of higher educa-~
tion.
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(c) If reasonable doubt exists as to the accuracy of
the information provided by the client, the type of dwelling,
{including the number of bedrooms and/or the primary heating
fuel/vendor) must also be verified.

AUTH: 53-2-201 MCA
IMP: 90-4-201 and 90~4-202 MCA

46.14,206 NOTIFICATION OF ELIGIBILITY DETERMINATION

{1} An individual who makes application for low income
weatherization assistance will receive written notice of eli-
gibility including priority for service within 45 days of the
date of application. If the applicant is determined ineligi-
ble, notification shall include the reasons for nonapproval.
The notice of decision shall be made by the designated local
contractor immediately following final decision on the
application.

{2) Households determined eligible but not prioritized
high enough to receive service must be redetermined for eligi-
bility after one year from initial application except that
redeternination may be made within a year if a reasonable
suspicion of change of status occurs.

(3) Notification of eligibility - shall contain the
following: "Because of limited funds, homes are weatherized on
a_ priority basis with special consideration given _to
handicapped and elderly. You will be notified when funds
become available to weatherize your home. If not notified
within one year, you must reapply to be reassigned priority
for service.”

AUTH: 53-2-201 MCA
IMP: 90-4-201 and 90-4-202 MCA

46.14.207 NOTICE OF ADVERSE ACTION (1) Each person
determined eligible for weatherization assistance must be
notified by the designated local contractor in advance of any
action that terminates or reduces his benefits. Notification
must be in writing and contain information about the amount of
decrease or the closure, the reason and legal basis for the
action, and must advise the client of the date on which the
action will take effect. The notice must inform the client of
his right to a fair hearing.

AUTH: 53-2-201 MCA
IMP: 90~4-201 and 90-4-202 MCA

46,14.303 INCOME STANDARDS 41} ~-The--gress—-receipts
standards-in-the-tableSn - betow are- 2504 -cf-the-1982-Br67
Government - Office- of--Mamagement ~and - Budget—poverty--ltevel -for
households- of- di-fferent -sizes ---FPhis-+able- applies-~por-house-
hoids-—4pith «—4income - -fpem - - gself—enploynent.——--Self-empioyed
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househoids-with-annued- gross receipts--at--or-helow-2504-0f-the
1982~ poverty--ievel-ane-finaneialiy-etigihie-for--row-inceome
weather:antxen--assquQHee——eniy-~tf—wthey-—iurther--meet—mehe
adjusted-gross-income-test-as-aet-forth-tn~{3}-and-{4+-belows

42} --Gross- receipts--standerds - for- hovseholdo -with -se 1 f-
employment-incomesr

Number-of-individuals-——------ Annuai-gqross-receipta-for

—~—mgm~househotd-vss——m— - seif-amplioyed-househoids
55%1§§9

355556
197400
235250
234300
36y950
Bach-pdditionai-membeyr 34050

[LRUE ETER LY

3% (1) The income standards in the table in <4}
subgsection (2) below are 125% of the 19823 U.S. Government
Office of Management and Budget poverty level for households
of different sizes. This table applies to all households,
including self-employed households. +that--meet--+the---grons
receipta-test-set-forth-in-4i}-and-+2}-abever Households with
adjusted gross income at or below 125% of the 19823 poverty
level are financially eligible for low income weatherization
assistance, Households with an annual gross income above 125%
of the 1983 poverty level are ineligible for low income enerqy
assistance.

443 (2) Adjuseed--gross--iIncome standards for all
households:

Annuai-adjusted-gross
income-for-househoidn-of

Number of individuals different-sizes
in_household 125% OMB Povert tandard
1 $-576560 § Q75
2 ‘ 25335 178
3 - 9y366 10,275
4 317625 12,375
5 33,550 14,475
[ 57435 16,575

Each additional member 33925 2[105

AUTH: 53-2-201 MCA
IMP: 90-4-201 and 90-4-202 MCA

4€.14.401 PRIQRITIZATION FOR SERVICE

Subsections (1) through (4) remain the same.

(5) Weatherization will be scheduled to minimize travel
and other ncn=-productive costs.
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(a) A-seheduied-heme-with-non-produetive-gosta-enceeding
one-undred —deldars—- 46386 18 6) - Wikl - be-—adyapbiged - for--bidsy
within--the--doeality -of--the ~sionle-~te--be--perfermed. If
nonproductive costs are excessive, the scheduled home may Be
delaved for weatherization at a later date but in no instance
shail the scheduled home be delayed longer than one vear or
the end of the contract period whichever comes first.

4B} --Ff-a--lceal-sub—Comractor —1a-—gRavariah e - or-—eost
exeassivey-the--scheduted -home ~wiii- be--prioritizedrighest-in
the-foiltewing-econtract-period-and-se-notifieds

{6) Eligible homes, scheduled to receive ©partial
weatherization from any other agency, may be prioritized
higher to allow coordination and avoid duplication of
weatherization services,

{7) A multi-family unit prioritized high enough to be
scheduled for service that 1is also one of several units that
comprise a sixty-six and two-thirds percent (66 2/3%) eligible
mylti-family building shall have the entire building
weatherized to avoid nonproductive costs.

AUTH: 53-2-201 MCA
IMP: 90-4-201 and 90-4-202 MCA

46,14,402 DETERMINING LOW INCOME WEATHERIZATION ASSIST-

ANCE (1) Weatherization assistance will be made to
eligible households in accordance with the state standard of
prioritized measures for sample dwellings as established in
(3) below,

(2) The designated local contractores may reorder a
standard for any of the following reasons:

{a) A local contractor completes a job inspection book
and the inspection reveals the cost-benefit ratio would be
higher hy reordering the standards as prioritized in
subsection (3) below. It must be noted on the inspection
sheet that the reordering 1is the most appropriate
cost-effective measure in this case and signed off by the
local contractor.

(b) Material to complete the prioritized standard is not
commercially available or fails to meet the materials stan-
dards as prescribed by DOE.
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(3) STATE STANDARDS FOR WEATHERIZATION
BY STANDARD DWELLING TYPE
WEATHERIZATION
PRIORITY SOURCE OF HEAT LOSS MEASURE REQUIRED

Single-Geory-Hemes All Homes Other Than Mobile

1 General Heat Waste Stop Infiltration/Adjust
Heating Source
2 * Uninsulated Ceilings Insulate,Ceilings to
= Rr9 30°
3 Partiatiy-insglated-Cetitng Insuiste-Ceilings-€e~Ri0
Uninsulated Floor Insulate Floor to RI11
4 Windows Storm Windows
5 Perimeter of Basement
Uninsulated Insulate Perimeter

6 Uninsuiated-Plooy Insuinee-Rloor-te-Rii

** partially Insulated Ceiling Insulate Ceilings to R30
7 Uninsulated Walls Insulate Walls

Mobile homes - all sizes, all heat types

1 General Heat Waste Stop Infiltration/Adjust
Heating Source
2 Single Glass Storm Windows/Thermal
Curtains
3 or 4 Dead Air Locks Construct Air Lock
4 or 3 Uninsulated Perimeter Skirt Trailer

Insulation may be increased to an R-38 if required when
coordinating With other weatherization services.
* Uninsulated is defined as R-11 or less.
** Partially insulated is defined as R-11 or more.

fwe-or-more-stery-hemea-~~ati-heat-typas

SR bl Senerai-Heat-Waste--co———u=x Stop-Infilttration/Adjuse
Heat-Gouree

——Pmee——— Singie-Giamg-——-—r=—--urm——ra Storm-Windows
——Fmmee e Uninsuinted-Cetiings——n-——-- Insuiate-Ceilinga-RI9
——m————— Partialiy-Insuiated

Eeilings Ensuiante~Cetiings-RiS
==fem—cwa Uninsutated-Perimeter————w-- insuiate-Parimetar
——f——m—— Uninsultated-Floery————-——==-w Insuiate-Fiosrs-te-~Rii
——Fm—mm—— Uninsutated-Walis-————me——w-- Insuiate-Watis

AUTH: 53-2-201 MCA
IMP: 90-4-201 and 90~4-202 MCA
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3. This rule clarifies local contractor responsibili-
ties, qualifies notification to households, simplifies and
raises income criteria, adds flexibility to priority for
service and slightly changes the priority for installation of
weatherization measures to a more cost effective procedure.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0., Box 4210, Helena, Montana 59604, no 1later than
September 8, 1983,

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside

over and conduct the hearing.
/ﬂé;MAvé:§*JiQ&ﬁ‘¢=

Dirgctoor, Social and Rehabilita-
tion Services

Certified to the Secretary of State August 1 , 1983,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rules 46,13,102,

) NOTICE OF PUBLIC HEARING ON
) THE PROPOSED AMENDMENT OF
46.13.205, 46.13,206, } RULES 46,13.102, 46.13,205,
46.13.207, 46.13,303, } 46.13.206, 46.13.207,
46.13.304, 46.13,305, } 46.13.303, 46.13.304,
46.13.401, 46,13.402 and ) 46.13,305, 46.13.401,
46.13,404 pertaining to the ) 46.13,402 AND 46.13.404
low income energy assistance ) PERTAINING TO THE LOW
program ) INCOME ENERGY ASSISTANCE

) PROGRAM

TO: All Interested Persons

1. On September 1, 1983, at 1:00 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the amendment o©f Rules 46.13.102, 46.13.205,
46.13.206, 46.13,207, 46.13,303, 46.13,304, 46,13,305,
46.13.401, 46,13.402 and 46.13.404 pertaining to the low
income energy assistance program.

2. The rules as proposed to be amended provide as

46.13.102 ROLE OF THE LOCAL CONTRACTOR (1) The depart-
ment will contract with appropriate community-based organiza-
tions in the state to provide outreach and to receive and pro-
cess applications for the low income energy assistance pregram
and weatherization programs.

{(a) In providing outreach, the local contractor performs
specified activities designed to inform all potentially-eligi~
ble households in the contract area of the existence of and
the benefits available under the low income energy assistance
program. Such application may also constitute an application
for weatherization.

(b} 1In receiving and processing applications, the local
contractor determines household eligibility and benafit award
under the rules contained in this chapter.

AUTH: 53-2-201 MCA
IMP: 53-2-201 MCA

46,13.205 PROCEDURES FOLLOWED IN PROCESSING APPLICATIONS

(1) Procedures followed in determining eligibility for
low income energy assistance are:

(2) Application is filed by applicant together with all
necessary verification for determining financial eligibility
and benefit award. The staff member of the local contractor
accepts the application and determines financial eligibility
and amount of benefit, The client is notified of the reasons
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for approval or disapproval of his application. Eligible
applicants shall be notified that benefits are available for
heating costs only for the period October 1 through April 30.

Financial eligibility requirements ¢that must be
verjfied are:

(i) current receipt of benefits ‘under supplemental
security income or aid to families with dependent children;

(ii) income;

(iii) medical/dental deductions;

(iv) lack of tax dependency status for individuals
egrolled at least half time in an institution of higher educa-
tion.

4ey-——Benefie-award-yequirenent-which-muse-be-verifiad-in
any-eredie-balance-with-previous-£iscai-yearis-fuel-vendor{ayy
tf-appiicablesr

(dc) If reasonable doubt exists as to the accuracy of
the information provided by the client, the type of dwelling,
including the number of bedrooms and/or the primary heating
fuel/vendor must also be verified,

AUTH: 53-2-201 MCA
IMP:  53-24201 MCA

46.13.206 NOTIFICATION OF ELIGIBILITY (1) An individ-
ual who makes application for low income energy assistance
and/or weatherization will receive written notice of eligi-
bilTty within 45 days of the date of application. If the
applicant is determined ineligible, notification shall include
the reasons for nonapproval, The notice of decision shall be
made by the local contractor immediately following f£final
decision on the application.

AUTH: 53~-2-201 MCA
IMP: 53-2~201 MCA

46,13.207 NOTICE QOF ADVERSE ACTION (1) Fach person who
receives assistance must be notified ten days in advance of
any agtion that terminates or reduces his benefits. Notifica~
tion must be in writing and contain information about the
amount of decrease or the closure, the reason and legal basis
for +the action, and must advise the client of the date on
which the action will take effect. The notice must inform the
client of his right to a fair hearing.

(2 The local contractor may dispense with timely notice
but must send adeguate notice no later than the date of action
in the following situations:

(a) recipient dies;

(b recipient no longer wishes assistance;

{c recipient admitted or committed to an institution;

(d) recipient fraudulently obtained benefits,
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AUTH: 53-2-201 MCA
IMP: 53=2-201 MCA

46.13,303 TABLES OF GROSS RECEIPTS AND INCOME STANDARDS

(1Y The income standards in the table in (2) below are
125% of the 19823 U.S. Government Office of Management and
Budget poverty level for households of different sizes. This
table applies +to all households, including self-employed
households. Households with annual gross income at or below
125% of the 19823 poverty level are financially eligible for
low income energy assistance, Households with an annual gross
income above 125% of the 19833 poverty level are ineligible
for ehe-pregram low income energy agsistance.

(2) Income standards for all households.

125% OMB
Family Size Poverty Standard
S 5y850 6107—57
F7#35 8,175
87766 10,275
37625 12,375
335550 14‘475

157435 16,575
each additional membher 925 2,100

O U b W N

AUTH: 53-2-201 MCA
IMP: 53-2-201 MCA

46,13.304 INCOME (]) Definitions:

{a) Annual gross income means all non-excluded income
including but not 1limited to wages, salaries, commissions,
tips, profits, gifts, interest or dividends, retirement pay,
worker's compensation, unemployment compensation, and capital
gaing received by the members of the household in the tweive
six months multiplied by two (6 months x 2) immediately
preceding the month of application.

{b) Annual gross receipts apply to households with
income from self-employment and mean all income before any
deductions, including any non-excluded income not from self-
employment, which was received by members of the household in
the ¢weive six months multipled by two (6 months x 2)
immediately preceding the month of application.

(c) Medical and dental deductions mean all medical and
dental payments for allowable medieai costs, as described in
{47, made by members of the household in the twelve months
1mmed1ately preceding the month of application. Medical and
dental deductions shall not include medical payments by the
household which are reimbursable by a third party. Medical
deductions can only be subtracted from annual gross income
that is 150% or less of the 19823 U.S. government office of
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management and budget poverty level for the particular house-
hold size. Households meeting the income standards in
46.13.303(2) after this adjustment are eligible for benefits.
Subsections (1) {d) through (4) (g) remain the same.
(h) dentures, hearing aides, and prosthetic devices;
Subsections (4) (i) and (4) (j) remain the same.

AUTH: 53-2-201 MCA
IMP: 53-2-201 MCA

46.13.305 RESOQURCES (1) The following property resources
shall make a family unit ineligible when in total they exceed
$5,000 for a single person, $7,500 for a couple, and $500 for
each additional member to a maximum of $10,000 per household:

{(a) cash on hand;

(b) certificate of deposits;

(c) savings accounts;

(@) market value of stocks or bonds;

(e} equity value of business property in excess - of
6508+7668 525,000,

AUTH: 53-2-201 MCA
IMP: 53-2-201 MCA

46,13.401 BENEFIT AWARD MATRICES (1) Definitions:

(a) LC means local contractor.

{b) MPC means Montana Power Company.

(c) MDU means Montana-Dakota Utilities,

(d) GFG means Great Falls Gas Company.

(e) Single family unit means a building which contains a
single shelter or rental unit for 1living purposes. For
purposes of the program, a double wide trailer or mobile home
is considered a gingle family unit,. .

(f) Multi-family unit means a building which contains
two or more shelter or rental units for living purposes. For
purposes of the program, a duplex and a home with a basement
apartment are considered multi-family units.

(g) Mobile home means & single wide trailer or mobile
home only.

(2) The benefit award matrices which follow establish
the maximum benefit available to an eligible household for a
full winter heating season (October thru April). The maximum
benefit varies by type of primary heating fuel and in certain
cases by vendor, the type of dwelling (single family unit,
multi=family unit, mobile home), and the number of bedrooms in
a shelter or rental unit. The maximum benefit also varies by
local contractor districts to account for weather differences
across the state,
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MAXIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICTS I, II & III

Phillips, Valley, Daniels, Sheridan, Roosevelt, Garfield,
McCone, Richland, Dawson, Prairie, Wibaux, Rosebud,
Treasure, Custer, Fallon, Powder River and Carter Counties

1 Bedroom Home 2 Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
303 196 258 386 270 328
Natural Gas 276 178 235 352 - 28% 289
703 197 597 859 601 730
Fuel 0il 825 533 703 106848 766 857
828 40534 768 537 652
Propane 641 448 544 783 548 665
Electricity 552 387 469 675 472 574
R.E.A. 398 264 321 462 323 393
Electricity 844 591 717 1031 722 877
M.D.U. 336 562 609 875 33 744
Electricity
Sidney 70 70 70 70 70 70
242 179 206 303 212 258
Coal 198 149 168 248 158 216
197 138 167 263 184 223
Wood 235 343 183 286 335 343
3 Bedroom Home 4+ Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
529 370 449 594 416 505
Natural Gas 408 267 347 465 306 335
968 678 823 1084 759 921
Fuel 0il 1346 863 0974 32683 895 853
1020 714 867 1142 799 971
Propane CEL) 623 756 EEL] 607 B47
Electricity 767 537 652 859 60T 730
R.E.A. 525 367 446 588 433 500
Electricity 1172 820 EEL 1313 819 1116
M.D.U. 895 6596 846 FEET) 786 947
Electricity
Sidney 70 70 70 70 70 70
364 255 309 424 207 361
Coal 297 248 252 347 235 255
328 230 279 394 276 335
wood 358 286 364 425 358 365
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MAXIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICT IV

Liberty, Hill and Blaine Counties

1 Bedroom Home 2 Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mcbile
Type Fuel Unit Unit Home Unit Unit Home
342 221 290 434 304 369
Natural Gas 333 234 283 434 274 366
745 521 &33 910 €37 774
Fuel 0il 848 585 314 3827 339 833
738 516 627 902 631 766
Propane 553 457 798 558 578
591 413 502 722 505 614
Electricity 385 2659 32% 476 325 4066
259 181230 320 227 275
Coal 188 1469 168 246 58 236
211 47 TIT 281 197 239
Wood 215 143 83 286 235 243
3 Bedroom Home 44+ Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
504 353 428 573 401 487
Natural Gas 4932 32% 438 566 369 476
1035 725 880 T159 §11 985
Fuel 0il 1168 ES 553 1308 535 3333
1025 717 871 1148 803 975
Propane 59686 635 738 ETET 716 863
820 574 697 919 643 781
Electricity 535 374 455 668 EL) 5319
389 272 330 454 318 386
Coal 203 248 352 347 297 295
351 245 298 421 295 358
Wood 358 286 364 4320 35 36
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MAXIMUM BENEFIT AWARD MATRIX FOFR

C

DISTRICT V

Glacier, Toole, Pondera, Teton,
Chouteau and Cascade Counties

1 Bedroom Home 2 Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Hone
Natural Gas 353 247 300 447 313 380
G.F.G. g5 230 377 414 268 358
Natural Gas 305 213 259 387 271 329
M.P.C. 297 ELE) 252 378 264 37T
€70 469 570 819 573 696
Fuel 0il 737 536 637 583 637 766
‘ 599 413 509 132 517 622
Propane 565 356 486 €96 483 587
527 369 448 644 151 547
Electricity 343 246 283 #35 794 357
231 162 196 289 202 246
Coal 3198 ¥as 366 248 158 336
188 131 160 250 175 213
Wood 215 343 183 280 23 243
3 Bedroom Home 4+ Bedroom Home
Single Multi- Single Multi-~
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
Natural Gas 517 362 439 587 411 499
G.F.G. 48T 334 469 547 36% 465
Natural Gas 449 314 382 511 358 435
M.P.C, 44 369 335 455 345 324
523 646 5 1034 ~723 878
Fuel 0il 1624 737 872 1147 883 335
972 681 826 1089 762 526
Propane 765 545 667 839 (3 7437
731 12 622 19 573 696
Electricity 497 394 465 534 374 454
_ 347 243 295 404 283 344
Coal 283 248 252 347 207 255
3 219 266 376 263 319
Wood 356 86 304 29 58 365

15-8/11/83
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MAXIMUM BENEFIT AWARD MATRIX FOR

LC DISTRICT VI

Fergus, Judith Basin, Petroleum, Wheatland,
Golden Valley and Musselshell Counties

1 Bedroom Home

2 Bedroom Home

Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
305 197 259 387 271 329
Natural Gas P0% EXE] 258 377 Téd 331
546 452 549 189 332 671
Fuel 0il 743 538 632 508 636 332
649 455 552 154 556 675
Propane 548 348 466 678 460 538
- 527 369 448 644 451 347
Electricity 343 248 FTE 439 254 357
231 162 196 289 202 246
Coal T58 149 ¥e8 248 198 XY
188 131 160 250 175 213
Wood 215 43 83 86 35 243

3 Bedroom Home 44+ Bedroom Home

Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
449 314 382 511 358 435
Natural Gas 438 286 373 499 320 454
898 628 763 1005 704 853
Fuel 0il 833 F33 878 53 836 383
902 631 167 1010 107 859
Propane Fex 533 647 653 EEE) 325
731 512 622 819 573 696
Electricity 437 334 485 534 374 454
347 243 295 404 283 344
Coal 207 248 253 347 FLE] ‘358
313 219 266 376 263 319
Wood 358 a6 364 25 58 365
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MAXTIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICT VII

Sweetgrass, Stillwater, Carbon,
Yellowstone and Big Horn Counties

1 Bedroom Home 2 Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
Natural Gas 264 185 225 337 236 286
M.D.U. 229 148 395 292 389 248
Natural Gas 27 135 237 354 24 301
M.P.C. EEL) 3156 237 358 258 363
590 i3 502 721 505 613
Fuel 0il 66t 468 568 86 5313 694
601 421 511 735 514625
Propane 516 363 439 633 443 536
735 515 625 899 529 764
Electricity 314 226 26%F 383 268 326
211 148 180 264 i85 224
Coal 358 45 168 248 3158 238
172 120 146 229 160 194
Wood 235 143 383 2686 235 243
3 Bedroom Home . 4+ Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
Natural Gas 391 273 332 445 31T 378
M.D.U. 335 22% 288 386 254 328
Natural Gas 411 287 349 467 327 397
M.P.C. 4314 785 357 473 3e3 461
820 574697 918 €43 781
Fuel 0il 529 659 789 1639 28 a84
824 877 701 923 646 785
Propane 317 582 1) 663 562 683
568 468 568 749 524 636
Electricity 436 385 378 488 343 415
317 222 269 370 259 314
Coal 787 248 253 347 283 358
286 200 243 343 240 292
Wood 358 286 304 429 35 365
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MAXIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICT VIII

Lewis & Clark, Jefferson and
Broadwater Counties

1 Bedroom Home 2 Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit unit Home Unit Unit Home
319 206 272 406 284 345
Natural Gas 333 212 264 35¢ 256 337
690 483 587 843 5950 717
Fuel 0il 760 £33 4 LEE €58 758
(13! &7 579 832 583 708
Propane 628 446 534 768 £33 652
552 387 469 €75 472 574
Electricity 360 353 386 146 368 374
242 170 206 03 71z 258
Coal 158 145 168 248 158 236
157 138 167 263 184 223
wWood 235 143 18 286 235 243
3 Bedroom Home 4+ Bedroom Home
Single Multi- Single  Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
371 330 400 536 375 456
Natural Gag 469 3631 30% 533 345 445
941 559 800 1054 738 896
Fuel 0il 4856 746 896 3183 8E6 1866
546 662 804 1059 742 301
Propane 832 63T 741 37% GE4 EEE
767 537 552 859 01 T30
Electricity 586 358 425 568 392 47
364 255 309 424 297 361
Coal FId 48 352 347 257 255
338 230 779 394 276 335
Wood 358 266 304 425 358 365
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MAXIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICT IX

Meagher, Gallatin and Park Counties

1 Bedroom Home 2 Bedroom Home
Single Multi-~ Single Multi-
Family Family |Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
322 208 274 409 287 348
Natural Gas 333 202 367 355 258 339
702 491 597 858 §00 728
Fuel 0il 352 555 &33 968 678 623
669 468 568 817 572 695
Propane 669 468 833 558 695
557 390 473 680 476 578
Electricity 363 254 368 443 318 357
244 171 208 305 214 260
Coal 398 145 ¥58 248 158 316
199 39— 16 265 185 225
Wood 35 +43 183 286 15 243
3 Bedroom Home 4+ Bedroom Home
Single Multi- Single Multiw
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
475 332 404 540 378 459
Natural Gas 463 3683 354 528 348 448
376 683 829 1093 765 929
Fuel 0il 1707 F7% 536 3233 863 1648
929 650 789 1040 728 884
Propane 929 650 785 1046 728 884
: 773 41 657 866 606 736
Electricity 564 353 428 bed 355 488
366 257 312 128 299 363
Coal 297 248 252 3437 207 205
331 232 281 397 278 337
Wood 358 286 384 4130 358 365
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MAXIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICT X

Lincoln, Flathead, Lake
and Sanders Counties

1 Bedrcom Home 2 Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
322 208 274 409 287 348
Natural Gas 3%4 208 267 355 256 335
715 500 608 874 612 743
Fuel 0il 773 533 657 544 65€ 883
731 512 62l EEDY 625 759
Propane 615 433 523 352 522 639
Electriciey 557 390 413 €80 76 578
M.P.C. 425 54 62 520 33% 443
Electricity
P.P.L. 645 451 548 788 551 670
244 171 208 305 214 260
Coal 198 145 368 248 398 230
139 I35 189 265 185 225
wWood 5 143 183 286 15 243
3 Bedroom Home 4+ Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
478 332 404 540 378 459
Natural Gas 463 361 394 528 345 348
994 696 845 1113 779 946
Fuel 0il 1674 F46 943 1263 835 822
1015 TII 863 1137 796 967
Propane B854 593 736 553 665 833
Electricity 773 S41 657 866 606 736
M.P.C. 93 43 582 663 464 562
Electricjty
P.P.L. 895 627 761 1002 702 852
366 257 312 428 299 363
Coal 297 248 252 343 297 295
331 232 281 397 278 337
wood 358 286 304 29 35 365
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MAXIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICT XI

Mineral, Missoula and Ravalli Counties

1 Bedroom Home 2 Badroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
319 206 272 406 284 343
Natural Gas 313 266 264 396 256 3337
€97 188 532 851 596 723
Fuel 0Oil 88 546 663 553 663 EY:
§90 483 586 843 590 717
Propane 6683 423 533 735 535 625
552 387 469 675 472 574
Electricity 368 252 366 448 E) 354
242 170 206 303 212 258
Coal 198 349 168 248 108 238
197 138 167 263 184 223
Wood 215 +43 83 286 15 243
3 Bedroom Home 4+ Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home: Unit Unit Home
471 330400 536 375 456
Natural Gas 458 39% 3%% 523 245 445
968 678 823 1084 759 921
Fuel 0il 1083 258 923 1243 849 1833
958 §7T 815 1073 751 912
Propane a3k 585 338 336 655 795
767 537 652 859 €01 730
Electricity 568 358 425 566 392 436
364 255 309 124 297 361
Coal ELE 248 252 343 293 295
328 230 279 ELTA 276 335
Wood 58 86 364 429 358 365
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MAXIMUM BENEFIT AWARD MATRIX FOR
LC DISTRICT XII

Powell, Granite, Deer Lodge, Silver Bow,
Beaverhead and Madison Counties

1 Bedroom Home 2 Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
319 — 208 272 406 284 343
Natural Gas 33% 26¢ 264 356 256 333
6§97 4 592 85 5 723
Fuel 0il F67 537 653 B35 %56 706
JELY 514 624 897 €28 763
Propane 637 446 543 378 545 662
552 387 4869 675 472 5714
Electricity 368 253 386 440 308 374
242 T 206 303 212 258
Coal 158 Ti5 368 248 08 230
197 138 187 263 184 223
Wood 235 343 183 86 215 243
3 Bedroom Home 4+ Bedroom Home
Single Multi- Single Multi-
Family Family Mobile Family Family Mobile
Type Fuel Unit Unit Home Unit Unit Home
471 330 400 536 375 456
Natural Gas 4é8 381 35%F 523 345 3§45
368 578 823 1084 759 g2t
Fuel 0il 2066 746 966 33083 835 10+4
1020 714 867 1142 799 971
Propane 885 635 F57 553 653 L TE
767 537 652 859 501" 730
Electricity 508 358 425 560 3532 476
364 255 309 424 297 361
Coal 297 348 352 47 253 795
328 230 219 354 276 7335
Wood 358 266 304 429 58 365

AUTH: 53-2-201 MCA
IMP: 53-2-201 MCA
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46.13.402 DETERMINING BENEFIT AWARD (1) For applica-
tions filed during the period Octcober 17--4582 through
April 30, 1984; households found eligible will receive the
full amount of their applicable matrix for the current program
year. Applications filed after April 30 will be treated as
application for the following program year and subsequently
subject to rules in effect at that time.

{2) Wwhen a household changes residence or type of pri-
mary fuel during the heating season, the household may request
to have its benefit award recomputed for the new circum-
stances. The benefit award for the new circumstances will be
equal to the benefit award the household would have received
had its original application been for the new circumstances
minus the used portion of the original benefit award. The
unused portion of the original henefit award reverts to the
department.

AUTH: 53-~2-201 MCA
IMP: 53-2-201 MCA

46.13.404 ADJUSTMENT OF PAYMENTS TO AVAILABLE FUNDS

(17 When funds are not available to serve all eligible
households, the department will take the following steps in
sequential order as needed:

(a) reduce the maximum benefit amounts of the benefit
award matrices;

(b) 1limit eligibility to only financially needy house-
holds with a member 65 60 years of age or older or with a
member who is disabled and receiving supplemental security
income or social security income based on permanent and total
disability;

(¢} deny all subsequent applications.

AUTH: 53-2-201 MCA
IMP: 53-2-201 MCA

3. The purpose of the proposed rule changes are to more
specifically define local contractor responsibilities, qualify
timely notice of adverse action, shorten the period for
eligibility determination, update the poverty standard,
lengthen the application period, lower exemption equity value
of business property and update the benefit matrix.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0. Box 4210, Helena, Montana 59604, no later than
September 9, 1983.
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5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside

over and conduct the hearing. r ~
é\kvklb)‘ 'p
/1 "%—W

Diretter, Social and Rehabilita-
tion Services

Certified to the Secretary of State Aupugt 1 , 1983,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA
In the matter of the adop~- ) NOTICE OF AN ADOPTION OF AN
tion of an amendment to a } AMENDMENT TO A FEDERAL
federal agency rule per- ) AGENCY RULE INCORPORATED BY
taining to the Medicaid ) REFERENCE IN RULES
Program, Rules 46.12.3603 ) 46.12,3603 AND 46.12.3804,
and 46.12,3804., } MEDICAID PROGRAM. NO
} HEARING IS CONTEMPLATED.

TO: All Interested Persons

1. The Department of Social and Rehabilitation Services
hereby gives notice to the adoption and incorporation by
reference of later amendments to 20 CFR, Part 416,1110 and
416.1111 published in 48 Fed. Reg., 23177, Tuesday, May 24,
1983. 20 CFR 416 is presently incorporated by reference in
Rules 46.12.3603 and 46.12.3804, Medicaid Program, These
amendments provide that certain payments received due to the
earned income tax credit provisions of section 43 of the
Internal Revenue Code will be included in the definition of
earned income. A Further, these regulations provide that
payment for services performed in a sheltered workshop or work
activities center also constitutes earned income. A copy of
20 CFR, Part 416,1110 and 416.1111 published in 48 Fed, Regq.,
23177, Tuesday, May 24, 1983, may be obtained from the
Department of Social and Rehabilitation Services, Economic
Assistance Division, Box 4210, 111 Sanders, Helena, Montana
59604,

2. The effec¢tive date for adoption of the later amend-
ment is August 15, 1983. This exception from the standard
effective date of 30 days following publication is taken in
order to comply with federal law requiring implementation of
this amendment May 24, 1983,

3. If the department receives reguest for a public
hearing under 2-4-315, MCA, on the proposed amendment from
either 10 percent or 25 percent, whichever is less, of the
persons who are directly affected by the proposed amendment;
from a governmental subdivision or agency; or from an asso-
ciation having not less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of
the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be 1,021 persons based on 10,211 Medicaid
eligibles,
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4, The authority of the department to amend the rule is
based on Section 53=-6-113, MCA and the rule implements
53-6-131, MCA,

~( dd
[&ﬁ”\_\b\—“\&‘%

Dikecror, Social and Rehabilita-
tion Services

Certified to the Secretary of State August 1 , 1983,
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF AMENDMENTS

ments of Rules 4.12.1202, ) OF ARM b4_12.1202, 4.12.1203,
Definitions; 4.12.,1203, ) 4.12.1206 and L4.12.1207,
Standards for Certification; ) ALFALFA LEAFCUTTING BEES
4.12.1206, Alfalfa Leafcut-. )

ting Bee Sampling Procedures;)

and 4.12.1207, Certification )

Procedures and Fees. )

TO: All Interested Persons:

1. On June 30, 1983, the Department of Agriculture
published a notice of proposed adoption of amendments
of ARM 4,12,1202, 4.12.1203, 4.12.1206 and 4.12.1207,
relating to the definitions, standards for certification,
sampling procedures, and certification procedures and
fees for alfalfa leafcutting bees, at page 676 of the
Administrative Register, Issue No. 12.

2. No comments or testimony were received.
3. The Department adopted the amendments as pro-
posed.

1
Montana Department of Agriculture

Certified to the Secretary of State August 1, 1983.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HORSE RACING

In the matter of the amendments)
of £.22.610 concerning interest)
and penalties on fines levied )
by the stewards; 8.22.808 sub- )
section (6) concerning objec- )
tions and protests; 8.22.1501 )
subsection (6) concerning gen- )
eral provisions; and proposed )
adoption of new rules;under )
sub=~chapter 3, a new rule con- )
cerning a stay of summary )
imposition of penalty; under )
sub-chapter 4, a new rule de- )
fining the duties of the )
executive sacretary; under sub-)
chapter 15 a new rule concern- )
ing the definiticn of conduct )
detrimental tc the best intex- )
ests of racing; and under sub- )
chapter 16 new rules concerning)
a definiticn of exotic forms of)
wagering and bonuses for cwners)
of Montana breds. )

TO:
1. oOn June 30,

All Interested Persons:
1983, the Board of Horse Racing published

NOTICE OF AMENDMENT OF 8.22.
610 STEWARDS; B8.22,808 (6)
OBJECTIONS - PROTESTS; B.22.
1501 GENERAL PROVISIONS and
ADOPTION OF NEW RULES, 8.22.
324 STAY OF SUMMARY IMPCSITION
OF PENALTY; 8.22.40) POWERS
AND DUTIES OF EXECUTIVE

SECRETARY; 8.22.1502 DEFINI=-
TION OF CONDUCT DETRIMENTAL

TO THE BEST INTERESTS O RACING;
8.22.1622 DEFINITIONS OF EXOTIC
FORMS OF WAGERING; and 8,22.
1623 BONUS FOR OWNERS OF MON-
TANA BREDS

a notice of proposed amendment and adoption of the above-stated

rules at pages 682 through 688,
Register, issue number 12.

1983 Montana Administrative

2. The board is amending and adopting the proposed rules
as noticed, with the exception of the proposed new rule under

sub-chapter 3,

concerning hearing examiners

(II). Board action

on this proposed rule has been deferred until after the board

meeting of August 20, 1983,

All rules being amended and adopted were amended and adopted
without comment except the proposad new rule under sub-chapter

16, "VI.

Bonus for Owners of MontanaBreds ...".

The board

received 3 letterssigned by 79 members of the betting public
on 7/28/83 stating thair opposition to any further "take out"

from any wagering pool.
the signers’

While the petition did not specify
intent to oppose the propssed rule, the board

assumed these petitioners should be addressed to their consider-

ation of that proposed rule.

Neither did the petitions ask

that the board delay its decision on adoption of any proposed

rule in favor of a public hearing.

The board, in adopting the

proposed rule on "Bonus for Owners of Montana Breds" did so
after duly considering the testimony presented at House and
Senate hearings on this proposed "owners award" during the 1983

legislature,

15-8/11/83
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to the board at the 6/4/83 and 7/11/83 board meetings, the afore-
mentioned petition, and finally, their own best judgement as
to the "best interests of horse racing in Montana®.

3. No other comments or testimony were received.

BOARD OF HORSE RACING
LINDA KING, ACTING CHAT

DIRECTOR
ARTMENT OF COMMERCE

Certified to the Secretary of State, August 1, 1983.

wa

/11/83
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DEPARTMENT OF IMSTITUTIONS
EMERGENCY RULE TO AMENT

1. ' Pursuant to Qui?g v, South, cause No. 48140, Lewis

and Clark County, and the Court's opinion and Declaratory
Judgment. filed in this matter by District Judge Gordon R
Bennett on July 19, 1983, the Department is filing this
energency rule to amend rule 20.7.107 under the Supervised
Release Program. The court ruled that the provisions of the
Supervised Release Law cannot be applied retroactively.
Therefore, in order not to prejudice other inmates in their
.application. process for supervised release, the Departnent
is adopting an emergency rule amending the prisoner
application procedure rule, effective immediately, with the
intention of adopting a permanent amended prisoner
application procedure rule as soon as possible.

20,7,.102 PRISONER APPLICATION PROCEDURE, GENFRAL STATUTE
RE%UIREHENTS. {1} Any prlisoner confined in the state
prison, eXcept a prisoner serving a sentence imposed under
46-18-202(2), may make an application to participate in the
supervised release program: :

. 19§3) at _any time if his date of crime is prior to July
(b)Y if he has served at least one-half of the time
required to be considered for parole and his date of crime

is after July T, 1979, but prior to October I, 19871,

(c)~ if he has served at least one-half of the time
required to be considered for parole and not more than 15
months remain before he is eligible for parcle if his date
of crime 1s after October 1, 1981,

‘No other changes in the remalnder of the rule,

(History: Sec. 46-23-405, MCA; IMP, Sec. 46-23-405,
411 MCA; NEW, Eff. 6/4/77; AMD, 197§ MAR p. 1030, Eff.
7/8/78, AMD; Tog2 MAR p. 392, EEFE. 2/26/82.)

CARROLL V. SOUTH, Director
Department of Institutions

B m
T Deputy Director

Department of Institutions

CERTIFIED TO THE SECRETARY OF STATE August 1, 1983,
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BEFORE THE BOARD OF
NATURAL RESQURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF THE

of rules providing for ) ADOPTION OP RULES

exemption of certain ) PROVIDING FOR EXEMPTION

transmission lines from the } OF CERTAIN TRANSMISSION

provisions of the Major ) LINES FROM THE

Facility Siting Act ) PROVISTIONS OF THE MAJOR
} FACILITY SITING ACT

TO: All Interested Persons

1. On March 31, 1983, the Board of Natural Resources
and Conservation published notice of the proposed adoption of
rules providing for exemption of certain transmission lines
from the provisions of the Major Facility Siting Act on Page
244 of the 1983 Montana Administrative Register, issue number
6.

2, The Board has adopted Rule VI (36.7.906) and Rule
VIiI (36.7.907) as proposed,
3. The Board has adopted Rules I thru V and Rule VIII
as proposed with the following changes,
= GENERAL__PRQVISIONS (1)

i In these rules:

$+¥¥(a) An “upgrade" means an existing transmission line
of a voltage and length covered by the act which is being
converted to a line of higher operating voltage, or being
converted from single circuit to double c¢ircuit, using the
same centerline,

+2%{b) A "relocation" means an existing transmission line
of a voltage and length covered by the act which is being
moved to a new location outside the existing right-of-way.

+3¥(c) A "reconstruction®™ means .a transmission line of a
voltage and length covered by the act which is being rebuilt
in the same right-of-way, including reconductoring,
replacement of poles or towers, c¢rossarms, or insulating
hardware, i iviti

a
+4¥{d} A "game range® means land owned, leased, or
otherwise contrclled by the Montana department of £fish,
wildlife, and parks or the U.S. fish and wildlife service and
managed as wildlife habitat., It includes all desigpated.game
management areas,

Montana Administrative Register 15-8/11/83
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+5¥f{e} A "wildlife refuge" means land owned, leased, or
otherwise controlled by the U.S, fish and wildlife service as
part of the national wildlife refuge system.

46¥(£) A "critical  habitat for rare, threatened, or
endangered species® means areas designated by the U.3, fish
and wildlife service pursuant to the endangered species act
of 1973.

+7¥{g) A "big game security area" means an area of land
more than 0.5 miles from an existing road or right-of-way
which 1is recognized by the Montana department of fish,
wildlife and parks or other 1land management agency as
providing essential escape cover or cother secure habitat for
big game species.

oo

AUTH: 75-20-202, MCA IMP: 75-20-202, MCA

= ! The
upgrade of an electric transmission facility is exempt from
provisions of the act if all the following conditiong are
met:

15-8/11/83 tontana Administrative Register
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(1) the wupgrade falls into one of the following
categories:

(a) 69 kv or less upgraded to no more than 115 kv,

(b) 100 kv or 115 kV upgraded to no more than 161 kv,

(c) 161 kV upgraded to no more than 230 kv, or

(d) 230 kv single circuit upgraded to 230 kv double
circuit;

(2) the upgraded length-of line in Montana is 30 miles
or less &m tength;

(3) the facility will be rebuilt in -the same

right-of-way using existing access roads; or if additional
right-of-way or new access rcads are required, the person
submits a notorized statement from : c
eael affected landownerg stating that the landowner has
has been contacted
by the person, is willing to work with the person to identify
an acceptable location on his/her property for additional
right-of-way or access road easement, and #swoyld be willing
to grant additional r'ght -of-way or access road easementg
A e : 3

-accordance with -mitigation and
QQnﬁixugkxgn_jxﬁndQ.Qﬁ_Jui_ﬁg&gﬁ;;&hﬂimJuL_;hg,Qggaximgu;wsag
approved by the boaxd. This statement in no way binds the
landowner whe s=tei3iwith regpect Lo the compensation for such
right-of-way_or.easements, and.the.iandowger has the right to
negotiate a fair and reasonable price for the right-of-way orv
easementg, Likewise, this statement does not preclude the
axgigiﬁg_gﬁ_&hs_egﬂp ﬁ_gm;nsﬁi_ggmgln,hgld“Dy;iauiwg;;3gn"AJ
the —event -that .= _fair and  _reagonable —price cannot . _be

negotiated;
(4} #Re meam shoaeduse heiqht of pew saspaepures witd
not he greater ehan (75 ei- .o@ mean height of existing

seruecdrea andl ne _AEQLQQ;__mﬁﬁjéL_&hﬁa_ﬁQllQElngm_LEQE&IE;&J&ﬁ
ure heiaht and type:
{al fQL_“Qﬂiﬁﬁiﬂgmﬂﬁiﬁili5iQ5“4ﬂi&hﬁ—i“umgﬂnu—ﬁﬁiﬂglﬂlﬁ

(c) the upgrade will use one of the followxng.

4a¥{i) no change in poles, it:

+p¥{ii) single weed pole changed to taller single weed
pole or to weed pe:e h-~frame structures, gipgle or _double
circuits

ter{iii) weednyltiple pole h-frame giructures changed to
taller wesdpultiple pole h-frame gtructuregs,er te eripie poie
single or double circuit weed seruebures; or
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44y {iv) in the case of 230 kV single c¢ircuit changed to
230 kv double circuit, weedpeie h-frame giructuregs may be
changed to steel lattice towers only in_those locations where

(5) the upgraded line and new access roads do not:

(a) cross or pass within ehe fellewing zenes+ one-half
mile for an upgrade up to 161 kV, or within one mile for 230
kv, of_the following:

(i) an area designated by the federal government as
part of the national wilderness preservation system, or an
area currently being studied for possible inclusion in the
system;

(ii) primitive areas and lands managed specifically for
their roadless and primitive recreation values by the U.S.
forest service, bureau of land management, or other federal
or state agency; and

(iii) national or state parks, national natural
landmarks, national or state monuments, and other 1lands
managed by federal or state agencies specifically to preserve
their natural aesthetic gualities;

(b) cross a nakienal or seate game range or wildlife
refuge, or cross critical habitat for rare, threatened, or
endangered species;

(¢) cross irrigated cropland if the upgrade would
result in en undesirabie ehange in trrigacien prnee:ee on the
tand
iu;gumx_egmm._unmﬁ_tbs_undﬂnﬂ_m&iﬂiﬁ_.m_m

- : -
5x3&£mgn&Th;gguL;gﬁ__i&ﬁ_Buls_u1;‘_i31?_ﬂillingngai_JuL_jﬁngk

(d) cross a platted subdivision or a residential area
with more than four homes within one-gquarter mile of the line
in any mile of the line, in those cases where an upgrade
involves an increase in height or change in type of
structure;

(e) pass through the middle ground or foreground of
the viewshed from a state or federal highway for more than 10
miles; or

(f) cross a stream classified by the Montana
department of fish, wildlife, and parks as a c¢lass one
stream., This subsection applies only to new access roads;

(6) if the upgraded line or new access roads cross or
pass within the specified distance of the following areas (a)
through (f), all such 1instances must be 1listed in the
information supplied to the department under Rule V, and
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include proposed mitigation measures, The department will
consider the impacts and mitigation measures in preparing its
construction and mitigation standards if the line:

(a) crogses or passes within one-half mile of a
designated campground, interpretive site, rest area, picnic
or day use recreational area, fishing access site, c¢lass one
or two fishery or other designated outdoor recreation site
1 33 l ’ id } < 3
Iecreation plan pyblished by the Montapa depaxtment of fish,
wildlife and parks;

(b) crosses or passes within one-half mile of nesting
sites of bald eagles, golden eagles, peregrine falcons,
prairie falcons, merlins, ferruginous hawks, great blue
herons, double-crested cormorants, or other colonial water
birds;

(c) ¢rosses areas designated by the 0.5, forest
service or bureau of land management as Research Natural
Areas, Areas of Critical Environmental Concern, Special
Interest Areas, Research Botanical Areas, or other areas
which include old-growth forests greater than 5 acres which
have not beenh burned or logged for at least 100 years, and
mature cottonwood forests where average canopy height is 50
feet or more;

{d) crosses wetlands, waterfowl concentrations or
feeding flight paths identified by the Montana department of
fish, wildlife, and parks or the U.$, fish and wildlife
service;

(e) crosses areas having highly erosive or unstable
soils as indicated by soil conservation service data; or
(f) crosses historic or archaeological sites listed on

the national register of historic places, or which have been
determined eligible for 1listing on the national register, or
passes within the foreground or middle ground viewshed of an
historic site for which the undisturbed natural setting of
the site is one of the criteria that contributes to its
eligibility for listing on the national register;

{7) the person demonstrates that historte and
archaeolgical properties othakt woeuld be affected by the
proposed undestakingy 4£f anyy have been identified and
evainated pursuane ee applieabie histerie presepveation iaws
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comments to the department g0 the department can_consider the
- 3 . - . ; x

(8) the person agrees that the upgrade and new access
roads will be built in accordance with construction and
mitigation standards established by the department for the
facilivy. T i i i
;g JULVPOINY b'\.'

ifi 10

(iii) il b hei 3 l. '

AUTH: 75-20-202, MCA IMP: 75-20-202, MCA

RULE I1I-36.7,.903 ELIGIBLE _EXEMPTIONS FOR. _RELOCATIONS
Relocation of an electric transmission facility is exempt
from provisions of the act if all the following conditions
are met:

(1) the facility or portion of the facility being
relocated in Montana is 30 miles or less in length and 230 kv
or less, the relocation is not part of a longer relocation
project that would otherwise be covered under the act, and
the new location subseantiaiiy reduces envirenmenta: impaces

over tehe ecurreme iine Yeeakien s ynlikely _to _ have
iqnifi : i

(2) a person desiring to construct an exempt upgrade
(Rule II) or reconstruction (Rule IV) may relocate a portion
of the facility if the relocated portion will reduce
environmental impacts over current conditionsy

(a) a combined upgrade-relocation in Montana may not
exceed 30 miles in length if it is to qualify for exemption;
(b) the relocated portion of a reconstruction in

Montana may not exceed 30 miles in length if it is to qualify
for exemption;

(3) the person submits as evidence of landowners'
consent to give easements for access roads and right-of~way a

notarized statement from g% least 80 percept of the eaeh

15-8/11/83 Montana Administrative Register
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affected landownerg containing the information specified in
Rule IT (3);

(4) the relocated line and access roads do not:

(a) cross or pass within one mile of the areas
specified in Rule I@ (5) (a); an exception to the one-mile
zone is made if the current 1line crosses one of these
specified areas and the relocation would remove the current
line from the area;

(b) cross the areas specified in Rule II (5) (b);

(c) cross platted subdivisions, irrigated croplands
where the relocation would result in am undesirapie ehange in
irriqacion practice on the land

interference with mechanical irxigation: eguipment. (unless the
1andg ifics in ti :

- '
or a residential area with more than four homes within
one-quarter mile of the line in any mile of the line;

(d) pass through the middle ground or foreground of
the viewshed from a state or federal highway for more than 10
miles; or

(e) cross a big game security area, or a stream
classified by the Montana department of fish, wildlife and
parks as a c¢lass one stream;

(5) if the relocated line or new access roads cross or
pass within the specified distances of the areas listed in
Rule II (6), all such instances must be listed in the
information supplied to the department under Rule V,
including proposed mitigation measures, The department will
consider the impacts and mitigation measures in preparing its
construction and mitigation standards;

(6) the person demonstrates that any historic and
archaeological properties that would be affected have been
identified and evaluated pursuant to eppiteabte hiscorie
preservation raws the procedures outliped ipn Rule IX{7}; and

(7} the person agrees that the relocation and access
roads will be built in accordance with construction and
mitigation standards established by the department for the

facility., The._department will consult with the person .prior

. -
;9?g%pmi&;xng,g:gnﬂﬁﬂd_ﬁ&nnﬁﬁ;dﬁ_&9_&hﬁ_hgﬂxd_inimﬂdgﬂtlnn_gg
AUTH; 75-20-202, MCA IMP: 75-20-202, MCA

A person reconstructing an electric transmission facility is
exempt from provisions of the act if all the following
conditions are met:

(1) the facility being reconstructed is 230 kv or
less;

Montarna Adrministrative Register 15-8/11/83
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(2) the reconstruction will be in the same
right-of-way as the existing facility and will use existing
access toads. If additional right-of-way or easements for
new access roads are required, the person shall submit
evidence of landowner consent as specified in Rule II (3);

(3) the construction will be of the same type and
configuration, and the mean height will not be greater than
1,25 times the mean height of existing structures;

(4) tne person demonstrates that if any new access
roads or right-of-way affect historic and archaeological
properties, these properties have been identified and
evaluated pursuant to appiieabie hiseorie presezvaeien
tawsfhe procedures outliped in Rule II (7); and

(5) the person agrees that the reconstruction will be
built in accordance with construction and mitigation
standards established by the department £for the facility.

; :
Ihg,,dgga;;mgn&__xi11__ggn5nl;__x;;h_f:hg__pgxﬁnn__nxlgx__sn
5“%Q?;&*n$—RL9R9ﬁgd*j53ﬂd31d5—&Q-ihﬂ—jgﬁld—jgl-Jdgn;LQn*gl

AUTH: 75-20-202, MCA IMP: 75-20-202, MCA

Prior to initiation of construction, a person
desiring to construct an exempt facility shall give public
notice briefly describing the proposed facility, its
location, and the intent to construct an exempt facility to
persons residing in the area in which any portion of the
proposed facility may be located. Notice shall be given by
publication of this information once in each of three
consecutive weeks in newspapers of general circulation in the
areas to be affected by the proposal. The person desiring to
construct an exempt facility shall also publish a display ad
in those newspapers, describing the proposal, to further
inform those persons who might be affected, The person
desiring to construct an exempt facility shall also inform
the department, board, department of health, board of health,
and those agencies listed in 75-20-211(3), MCA, by certified
mall or personal service, providing a copy of the publie
notice, and in addition shall ©provide the following
information:

(1) a description of the existing facility that is to
be modified, in a level of detail sufficient to enable the
department and the board to determine its location and its
structural and operation characteristics; the description
must include U.S5.g.s8. 7.5' or 15' quadrangle maps with the
existing line plotted on them or if these are unavailable the
line must be demarcated on maps with a scale of 1:125,000 or
larger;
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(2) a description of the facility as it will be
relocated, reconstructed, or upgraded, in sufficient detail
for the department to develop specific construction and
mitigation standards for the facility, U.S.g.s. 7.5' or 15°'
quadrangle maps showing the proposed line location must be
supplied, or if these are unavailable, the 1line must be
demarcated on maps with a scale of 1:125,000 or larger;

(3) an explanation of the reason for the
reconstruction, relocation, and/or upgrade;
(4) an explanation that demonstrates how each of the

conditions listed in Rules II, III, and/or IV are or will be
met; and

(5) a list of the landowners (names, addresses, phone
numbers) that would be crossed by the facility or access
roads,

AUTH: 75-20-202, MCA IMP: 75-20-202, MCA

RULE VIII-36.7,908 LOCAL, STATR. AND FEDERAL PERMITS A
person relocating, reconstructing, and/or upgrading an exempt
facility under these rules is responsible for compliance with
all applicable local, state, and federal approvals, consents,
permits, certificates, or other conditions for the
construction, operation or maintenance of the exempt
facility.

AUTH: 75-20-202, MCA IMP: 75-20-202, MCA

4, The following are summaries of the comments
received and the Department's response to those comments,

RULE 1 DEFINITIONS

COMMENT: Definitions of "big game security area® and
other terms wused in Rule II (6) such as T"waterfowl
concentration areas," “waterfowl feeding flight paths,"
*areas of critical environmental concern, special interest
areas, or research botanical areas," are too vague, A formal
process for identifying these areas should be specified.

: The terms are the ones used by the agencies
which maintain the data on these areas. A new section has
been added to Rule I specifying the responsible officials to
contact at the state and federal agencies which have the data
required by Rule II (6), along with the information that a
person seeking exemption should provide to the agencies in
making a request. Consultation with Department staff is
recommended during the data gathering process, and staff can
assist a person seeking exemption to locate the data required
by these rules,
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COMMENT: The 1last sentence of the definition of ™"game
range® should be deleted. In Rule II (5) (b), "national or
state” should be deleted as these are inherent in the
definition of a “"game range.®

RESPONSE: The c¢onfusion results from the lack of
capitalization in the rules, We will insert the word
*"designated” before "game management areas” for

clarification, We will omit "national or state.”

COMMENT: The term "viewshed™ is undefined.
RESPONSE: A definition for "viewshed” has heen added,

: A definition should be added for historical and
archaeological properties, as follows: "Historical and
archaeological properties” means any district, site,
building, structure, or object located upon or beneath the
earth or under water that is significant in American history,
archaeology, or culture,

RESPONSE: This definition has been added to Rule I.

: The definition of reconstruction should exclude
normal and customary maintenance activities and
reconstruction due to storm damage and other acts of God or
acts of third parties, for example man-caused fires.

RESPONGZE: The Department agrees normal and customary
maintenance activities do not require a certificate pursuant
£o section 75=-20-104(7)Y (), MCA. Reconstructions
necessitated by storm damage or other causes can be waived
pursuant to 75-20~304(2), WCA, A statement clarifying this
has been added to the definition of reconstruction in Rule TI.

COMMENT : Reconstructions of transmission lines in kind
and . in place are not subject to the Act, The "commence to
construct” definition (75-20-104(7), MCA) includes relocation
or upgrawing of an existing facility but does not mention
reconstruection, In ©ae exempPtidu. . o..iwva ool ol sew
(75-20-202(3), MCA), "reconstruction" refers to facilities
other than transmission lines, consistent with 75-20-202(2),
MCA, which exempts facilities in operation January 1, 1373,

RESPONSE: The Department disagrees with the comment,
The term "facility" in 75-20-202, MCA is all encompassing and
iz not qualified. The exemption section, 75-20-202(3), MCA,
refers to facilities consistent with 75-20-202(2), MCA, which
also refers to facilities without gualification or
limitation,
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BULE 11 ELIGIBLE EXEMPTIONS FOR UPGRADES

COMMENT : For Rule II (2) we suggest rewording to "The
upgraded length of line in Montana is 30 miles or less,"

RESPONSE: The Department agrees with the comment.

H Any line that is to be upgraded or
rebuilt in the same location with the same general type of
structure should be excluded, Length of the line (30 miles)
should not be a factor, nor should other factors be
considered such as four homes within one quarter mile of the
line, the 10-mile limit for wvisibility from highways, or the
half-mile distance from wilderness areas.

BESPONSE: Reconstructions, if additional right~of-way or
new access toads are not required, have minimal impact and
all that is required to establish an exemption is a Notice
pursuant to Rule V and construction in compliance with the
standards adopted by the Board, Upgrades, especially of
higher wvoltage lines, can have a significant additional
impact. The rules requirements for upgrades reflect this
difference,

The 30-mile limit for upgrades and/or relocations was
selected because the Siting Act has a shorter time frame for
obtaining certificates for facilities 30 miles or less in
length. The factors in the rules were selected as reasonable
indicators that an exempt facility would be "unlikely to have
a significant environmental impact by reason of length, size,
location, available space or right-of-way, or construction
methods," as regquired by 75-20-202, MCA,

COMMENT : Several comments were received that Rules Il
(3), IIT (3), and IV (2) regarding landowner consent give the
landowner leverage to request unreasonably high right-of-way
payments from the applicant. One utility suggested the
following language (new language underlined),

",...0r if additional right-of-way or new access roads
are required, the person submits a notarized statement from
each affected landowner stating that the landowner has been
contacted by the person, is willing to work with the person
to identify an acceptable location on his/her property for
additional right-of-way or access road easement, and woyld be
willing to grant additional right-of-way or access road
easements i i

This statement shall

department _and approved by the board.
in no way bind the landowners with gespect
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depande ight-of= : X
the right to negotiate a fair and
reasonable price i j i

: The Department's intent in this case is to
insure that the relocation or upgrade has minimal
environmental impact, including social impact. Adverse
social impact would occur if a substantial number of
landowners were unwilling to allew a change in the current
right-of-way agreement, The Department has changed the rule
to require easements or statements of intent to grant an
easement from a minimum of 80 percent of the affected
landowners, To remove the leverage over price to be paid,
eminent domain over price is allowed.

To pe exempt, the person must demonstrate in the
statement provided under Rule V that at least 80 percent of
the affected landowners have indicated willingness to grant
an easement, Eminent domain proceedings should not begin
until an exemption is established. Eminent domain
proceedings constitute commencement of construction pursuant
to the definition of "commence to construct," 75-20-104(7),
MCA, and construction may not begin until an exemption is
established by Board approval of construction and mitigation
standards.

COMMENT: Upgrades from single circuit to double circuit
should be covered by the Act. At the very least, if they are
allowed an exemption, they should be done using existing
wooden h-frame poles, and not steel lattice towers. Steel
lattice towers are not commonplace in Montana and people are
concerned about the impacts of these towers on agriculture,
livestock, health effects, and visual effects, as well as the
fact they require wider right-of-ways, more and bigger access
roads for the heavy equipment to build them, Public concern
suggests such upgrades should be fully covered by the Act to
allow landowners the voice they need to mitigate adverse
effects. We recommend eliminating Rule II (1) (d) and (4)
(d).

RESPONSE: To cover those conditions under which an
upgrade to steel lattice towers could be a significant
impact, the Department has changed the rule restricting use
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of steel lattice towers in those locations where the line
crosses cultivated agricultural land {(unless the landowner
specifies in the statement required by Rule TII (3)
willingness to accept compensation for the inconvenience), is
in the viewshed of any home, federal or state highway,
designated recreation area, or  historic site which is
eligible for the national register of historic places because
of its setting.

+ The allowable types of construction in Rule II
(4) (b)-(d) are too restrictive. Steel or concrete poles or
h-frame structures may be preferable to wood for upgrades of
both single circuit and double circuit lines, Therefore, it
is recommended that any reference to wood be deleted.

For Rule II (4), the maximum inc¢rease in structure height
should be changed from 1.5 to 1,75 times the mean height of
existing structures, To upgrade from single circuit wood
h-frame to double circuit 230 kv on steel lattice towers
requires more height to achieve the necessary ground
clearance, Tower configurations using longer spans (600-900
feet) also require more than 1.5 times the mean height of
existing structures.

To upgrade a single «c¢ircuit h-frame line to double
circuit could be a two-pole as well as three-pole structure,
Therefore, we suggest using the phrase "multiple pole® rather
than "triple pole." Rule II (4)(c) would be reworded to
"multiple pole h-frame type structures to taller multiple
pole h-frame type structures, single or double circuit.®

RESPONSE: The Department agrees that more flexibility in
structure type and configuration can increase the possibility
that an upgrade would be unlikely to have significant
environmental impact. Reference to wood has been deleted and
the language regarding multiple pole structures has been
adopted. The Department agrees that existing structures
under 75 feet tall could be increased in height by 1.75 times
the mean existing height, resulting in a maximum height of
approximately 130 feet, Structures with a mean height of 75
feet and taller could be increased in height to this same
maximum, The rules have been changed accordingly.

: The electric cooperatives in this state are
non-profit, and our principal concern is to keep costs down.
We are concerned about costs involved, especially of Rule II
(5) and the following rules,
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RESPONSE: The rules for exemption reduce the time and
cost that would otherwise he required by a full giting Act
certification process,

COMMENT: What constitutes an "undegirable change in
irrigation practices" is undefined. A landowner may accept
payment for inconveniences caused by a right-of-way but this
clause could leave the applicant non~exempt. A suggestion
was made to replace "an undesirable change" with "increased
sediment, reduced water quality or dguantity, or reduced
productivity of the land."

RESPONSE: The rule has been changed to read: "cross
irrigated cropland if the upgrade would result in feduced

land productivity . op ipnterference with mechanical irrigation
EMWMLJNMWW : ] ; : -

COMMENT: Under Rule II (5) we suggest that you add "(g)
increase sediment or otherwise create pollution or
environmental degradation or reduce water quality.”

Under Rule II (6)(e) we suggest you add "without taking
necessary action to prevent sediment transport and protect
water quality."

RESPONSE Under Rule VIII a person seeking exemption
would have to obtain a water guality permit from the
Department of Health and Environmental Sciences, which will
ensure protection of water quality. The Department can
consult with the Soil Conservation Service when preparing
construction and mitigation standards to ensure that measures
to prevent or reduce s0il erosion not related to water
quality are adeguate. The proposed language does not need to
be added to the rules,.

COUMMENT: In Rule II (6), what 1is meant by "other
designated outdoor recreation sites"? Are "fishing access
sites" defined?

RESPONSE: A list of designated outdoor recreation sites,
ineluding fishing access sites, can be found in the Montana
Statewide Comprehensive Outdoor Recreation Plan, published by
the Montana Department of Fish, Wwildlife, and Parks,
Private, local (county/city)}, state, and federal sites are
all included. This source has been added to the rule,

COMMENT: Regarding Rule II (6)(f), is information

available listing eligible sites for the National Register of
Historic Places and/or historic sites where the undisturbed
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of steel lattice towers in those locations where the 1line
crosses cultivated agricultural 1land (unless the landowner
specifies in the statement required by Rule II (3)
willingness to accept compensation for the inconvenience), is
in the viewshed of any home, federal or state highway,
designated recreation area, or historic site which 1is
eligible for the national register of historic places because
of its setting,

COMMENT: The allowable types of construction in Rule II
(4) (b)-(d) are too restrictive. Steel or concrete poles or
h-frame structures may be preferable to wood for upgrades of
both single circuit and double circuit lines, Therefore, it
is recommended that any reference to wood be deleted,

For Rule IT1 (4), the maximum increase in structure height
should be changed from 1.5 to 1,75 times the mean height of
existing structures, To upgrade from single circuit wood
h-frame to double circuit 230 kV on steel lattice towers
requires more height to achieve the necessary ground
clearance. Tower configurations using longer spans (600-900
feet) also require more than 1.5 times the mean height of
existing structures.

To upgrade a single circuit h-frame line to double
circuit c¢ould be a two-pcle as well as three-pole structure.
Therefore, we suggest using the phrase "multiple pole" rather
than "triple pole," Rule I (4)(c) would be reworded to
“multiple pole h-frame type structures to taller multiple
pole h-frame type structures, single or double citcuit,”

: The Department agrees that more flexibility in
structure type and configuration can increase the possibility
that an upgrade would be unlikely to have significant
environmental impact. Reference to wood has been deleted and
the 1language regarding multiple pole structures has been
adopted. The Department agrees that existing structures
under 75 feet tall could be increased in height by 1.75 times
the mean existing height, resulting in a maximum height of
approximately 130 feet, Structures with a mean height of 75
feet and taller could be increased in height to this same
maximum. The rules have been changed accordingly.

COMMENT « The electric cooperatives in this state are
non-profit, and our principal concern is to keep costs down.
We are concerned about costs involved, especially of Rule II
(5) and the following rules,
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BESPONSE: The rules for exemption reduce the time and
cost that would otherwise be raquired by a full giting Act
certification process,

COMMENT:: What constitutes an “undesirable change in
irrigation practices" 1is undefined, A landowner may accept
payment for inconveniences caused by a right-of-way but this
clause c¢ould leave the applicant non-exempt, A suggestion
was made to replace "an undesirable change" with "increased
sediment, reduced water quality or guantity, or reduced
productivity of the land."

RESPONSE: The rule has been changed to read: "cross
irrigated cropland if the upgrade would result in reduced
a A SE : ; : L :
lﬁnf—55~9393*¥f31~91—1D;?II%LEHQQ~E4LRﬂ%§QhQBAQ%%fijilgﬁtlgn
acceplt compensation for these ipcopvepniences.”

COMMENT: Under Rule II (5) we suggest that you add "(g)
increase sediment or otherwise create pollution or
environmental degradation or reduce water quality.”

Under Rule IT (6){e) we suggest you add "without taking
necessary action to prevent sediment transport and protect
water guality."”

RESPONSE: Under Rule VIII a person seeking exemption
would have to obtain a water gquality permit <from the
Department of Health and Environmental Sciences, which will
ensure protection of water quality. The Department can
consult with the 8o0il Conservation Service when prepating
construction and mitigation standards to ensure that measures
to prevent or reduce soil erosion not related to water
quality are adequate, The proposed language does not need to
be added to the rules,

H In Rule II (6), what is neant by "other
designated outdoor recreation sites"? Are "fishing access
sites" defined?

BESPONSE: A list of designated outdoor recreation sites,
including fishing access sites, can be found in the Montana
Statewide Comprehensive DJutdoor Recreation Plan, published by
the Montana Department of Fish, Wildlife, and Parks.,
Private, local (county/city), state, and federal sites are
all included. This source has been added to the rule,

COMMENT Regatding Rule II (6)(f), 1is information
available listing eligible sites for the National Register of
Historic Places and/or historic sites where the undisturbed

b
w
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natural setting is one of the criteria that contributes to
its eligibility for listing on the National Register? If
yes, from whom?

BRESPONSE: The State Historic Preservation Office (SHPO)
maintains files of known historic properties, SHPO staff
provide guidance on determining visual impacts 1if one of the
criteria that contributes to a site's eligibility is its
undisturbed natural setting,

COMMENT: Under Rule II (7) the reference to "applicable
historic prescevavios  1aeo »10uld be replaced with the
change suggested below because an exemption situation could
involve instances in which no laws apply other than the Major
Facility Siting Act's requirement to consider cultural
regources,

Section (7) should be revised to read: "The applicant
demonstrates that recorded and previously unidentified
historic and archaeological properties that would be affected
by the proposed undertaking have been properly identified and
evaluated in a report that documents that the following
procedures have been carried out:

(a) Applicant identifies what resources are located in
the project area by:

(i) consulting with the State Historic Preservation
Office (SHPO) to determine what surveys have been done and
what properties have been identified previously:

(ii) obtaining recommendations as to what survey methods
should be employed to locate any additional properties that
may not yet have been identified and/or;

(iii) demonstrating for exempt facilities that previous
ground disturbance would obviate the need for a c¢ultural
resource survey.

(b) Applicant demonstrates adequate assessment of
impacts and plans to mitigate or aveid cultural resources by:

(1) submitting to the SHPO a report that includes a
listing of the sites in the project area, an assessment of
their significance, an assessment of project-related impacts
upon each, and recommendations on measures to avoid or
mninimize impacts;

(ii) applicant regquests SHPO c¢omments and provides
additional information as needed;
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{iii) applicant submits their report and SHPO's comments
to DNRC as evidence of no significant impact to cultural
resources.

Under Rule III (6) and IV (4), it would be appropriate to
cite this process by stating that the applicant demonstrates
that any historic and archaeological properties that would be
affected have been identified and evaluated pursuant to the
procedures outlined in Rule II (7).

RESPONSE: The changes proposed are an effective and
clear way of meeting the intent of the language to satisfy
"applicable historic preservation laws.," The changes have
been adopted as suggested,

COMMENT : Regarding construction and mitigation
standards, we would like to see the applicant have
opportunity for input before the Department proposes those
standards to the Board and recommend inserting the phrase,
"after consultation with the applicant,™ in the language for
Rules II (8), III (7)), and IV (5).

: The Department anticipated such consultation,
A statement has been added to the rules that the Department
will consult with the person proposing to construct an exempt
facility prior to submitting proposed standards to the Board
for adoption or modification,

COMMENT : The Department should reserve the right to
alter construction and mitigation standards on a
site-specific basis.

RESPQNSE: The rules do provide the Department the
opportunity to specify appropriate construction and
mitigation standards on a site-~specific basis,

COMMENT Perhaps there is some Jjustification for
establishing construction and mitigation standards for new
access roads, but upgrades and rebuilds of existing electric
line would certainly be done to utility standards and meet
National Electric Safety Codes,

: Utility standards, especially NESC codes, are
engineering standards rather than environmental standards,
To be exempt, a project must be unlikely to have significant
environmental impact by reason of construction methods, among
other items listed in 75~20-202(3) (b), MCA,
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COMMENT: Reword Rule III (1) to "the facility or portion
of the facility being relocated jin_Moptana is 30 miles ox
less in length."®

RESPONSE: The Department agrees with the comment,

The relocation of portions of transmission
lines (Rule 1III) is not consistent with the Act, In
75~-20-104(7) (d), MCA, "commence to construct™ is defined to
include relocation of existing transmission facilities as set
forth in subsection 10(b). We suggest Rule I (2) and Rule
IITI (1) be changed to make clear that neither the Act nor the
exemptions available apply to relocations of portions of
existing transmission lines (or at least to relocations of 10
miles or less in length),

RESPONSE: The rules reflect at Rule I that only
facilities already covered by the Act are subject to these
rules, Transmission facilities, including upgrades and

relocations less than 10 miles in length and 230 kv or less
are not covered by the Act and thus do not require a
certificate. Consequently, no change is necessary.

: If ©portions of 1lines can be relocated,
relocations necessitated by the widening and relocation of
highways should be exempt,

: Persons relocating lines or portions of lines
necessitated by the widening and relocation of highways may
obtain a waiver under 75-20-304(2).

H A relocation of no greater impact than the
existing line should be permissible, The requirement for a
"substantial"® reduction in environmental impact for
relocation is unnecessarily restrictive,

: The test under 75-20-202(3)(b) is "unlikely to
have a significant environmental impact."” The rule has been

revised to read: "the new locatxon is.unlikely to have
Lapifi )

RULE_V_NOTICE OF INTENT TO CONSTRUCT AN _EXEMPT FACILITY

+ Why is it necessary to give public notice? A
discussion with DNRC and determination of exemption should pe
sufficient,
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RESPONSE: The public affected by construction of an
exempt facility should have the opportunity te object if they
believe the facility does not meet the <c¢riteria for
exemption., Montana’s open meeting laws require that notice
be given.

H In Rule Vv (3) and (4) and in Rule VIII, the
word "or"™ should be "and/or® to include any combination of
upgrade-relocation~reconstruction,

RESPONSE: The Department agrees with the comment,

COMMENT : A maximum review time for DNRC to report
deficiencies to an applicant should be included.

RESPONSE: The Department does not review the notice for
deficiencies since there is no discretion in the agency to
reject or accept a notice of intent to construct an exempt
facility. DNRC uses the information to develop construction
and mitigation standards.

RULE VII CONSTRUCTION MONITORING BY DEPARTMENTI

COMMENT: Regarding Rule VII, does the authority of DNRC
include charging the applicant for this required monitoring?

: No, the Department does not have the authority
to mandate payment of a monitoring fee,

BULE_VIII LOCAL. STATE, AND FEDERAL PERMITS COMMENT

COMMENT: We urge you to remove the term local in Rule
VIII. DNRC should retain authority to override local rules
when they become prohibitive,

RESPONSE: An exempt facility is not covered by the
Siting Act, so neither the Department nor the Board has
authority to override local rules,

CGENERAL COMMENTS

COMMENT: The word “"person" should be changed to
"applicant.,"”

An applicant as used in the Act usually refers
to a person who has filed an application for a certificate,
Since an exemption precludes the need to file an application,
the Department prefers not to use the term applicant,
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COMMENT « Rules 1II, IiI, and 1V should 1list which
provisions of the Act will not apply if the conditions for
exemption are met.

RESPONSE: If the conditions for exemption are met, none
of the provisions of the Act apply.

COMMENT ¢ The proposed rules are a good 3step toward
making the $iting Act more workable for applicants, the
public, and affected landowners. However, we would be very
much opposed to the rules if they did not require
mitigation, We suggest inserting the word "partial" or
"conditional® before "exemption®™ to make clear that the
applicant is required to follow construction and mitigation
standards,

RESPONSE: An exemption <cannot be "partial" or
"conditional;" however, the requirement for following
construction and mitigation standards remains valid,

(d) COMMENT : For exemptions as well as other
facilities involving clearing a right-of-way, please inform
applicants of the requirements of the Hazard Reduction or
Management Law 76-13-401 through 413, MCA,

: The Hazard Reduction Law requires those
cutting timber on public or private land to enter into an
agreement with the Forestry Division, Department of State
Lands, to clean up slash and otherwise reduce fire hazard,
DNRC will add a provision to its construction standards that
the person constructing the line must contact the Forestry
Division, Department of State Lands, to make arrangements for
compliance with the Hazard Reduction Law, 75-13-401 through
413, MCA.

: We doubt there are existing transmission lines
that do not cross or pass near one of the areas described in
Rule II (5) and Rule IIl (4). If this is the case, no
existing lines would qualify for the upgrading or relocation
exemption,

: The Department disagrees with the comment,
The criteria in Rules II(5) and IXI(4) are reasonable, and
many existing lines would qualify.

: We would like to see the Department adopt some
boiler plate general construction standards, at least on a
broad basis such as populated/non-populated, eastern vs,
western Montana, still allowing the Department flexibility to
establish specific standards on a case-by=-case basis,
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M : As a result of certification proceedings, the
Board has adopted construction standards for wood-pole lines
and for 500 kV lines, The Department uses these standards as
general construction standards and modifies them as needed
for specific projects. The Department presently intends to
use these standards as a basis for developing specific
project standards.

COMMENT : The information required under a notice for
exemption is almost as extensive as studies that would be
necessary for a complete siting application. This is a

general comment, not to suggest any changes.

BESPONSE: The information required is to ensure that the
relocation, reconstruction, or upgrade does not have a
significant environmental impact. The time frame for
establishing an exemption is shorter than for obtaining a
certificate,

5. The authority of the Board to establish the

proposed rules 1is granted by section 75-29-202, MCA, and
implements section 75-20-202, MCA,

Charles L. Hash, Acting Chairman

Certified to the Secretary of State, August 1, 1983
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of amendment of) NOTICE OF AMENDMENT OF RULES
rules pertaining to agency ) 1.2.421 SUBSCRIPTION TO THE
filing fees and subscription ) CODE-~COST; 1.2.423 AGENCY
rates to the ARM and MAR. ) FILING FEES,

TO: All Interested Persons.

1. ©On June 30, 1983, the Secretary of State published
notice of proposed amendment of rules concerning filing fees
and subscription rates for the ARM and MAR, at page 723, 1983
Montana Administrative Register, issue number 12.

2. The Secretary of State has amended the rules as pro-
posed.

3. The following comments and testimony were received
during the comment period and at the hearing:

COMMENT :

Testimony was heard from the Montana Taxpayers Association
and the Montana Association of Realtors. Both associations were
in favor of the increase and they felt that the increase should
be paid by the user. A representative for the Montana Associa-
tion of Realtors stated that it would be a good idea to require
an economic impact statement from the agencies,.

COMMENT :

Verbal comments were received at the hearing from Mr. Bob
Wood, Attorney with the Department of Commerce. Written response
was received from the Board of Livestock. Both state agencies
opposed the per page fee increase on the grounds of adversely
affecting the 1983-1984 budgets for both agencies.

RESPONSE:

Comments rejected. All state agencies were notified by the
budget office that filing fees were to be increased on the
order of $25.00 per page. This notification was made well in
advance of all executive budget requests.

COMMENT :

Metropolitan Property and Liability Insurance Company of
Warwick, Rhode Island, provided a letter opposing the subscrip-
tion increase to the Montana Administrative Register. Primary
opposition to the increase was based on the insurance companies'
limited use of the register.

RESPONSE:

Comment rejected. Any individual or company with specific
and limited need to review proposed agency rules, may request,
those specific agencies to notify them, in advance, of anv pro-
posed rules or changes in rules.
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COMMENT :

Representative Aubyn Curtiss, Fortine, Montana, sent
written correspondence in opposition to increasing subscription
fees. Primary concern in the letter received was for the small
business or individual subscriber who could not afford the
increased fees.

RESPONSE:

Comment rejected. The process of promulgating these rules
did not begin with the published notice of hearing. The proposed
increases were discussed, at length, during the appropriation
process in the last legislative session. Not one legiglator,
small business person or individual objected during that process.
The legislative auditor also strongly recommended this method
of establishing fees. No small business person or individual
objected. The Administrative Code Committee unanimously endorsed
the proposed fee schedules. No individual or small business
person objected. Also, during the hearing process, no small
business person or individual objected.

Finally, any small business person or individual has access

by requesting proposals directly from the agencies or by reviewing
proposed changes in any county ¢ourthouse in the State of Montana.

Dated this lst day of August, 1983.

ALTERMIRE
¢tary of State
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.11,111, 46.31.112,
46.11.114, 46.11.116,
46.11.120, AND 46.11.125
AND THE REPEAL OF RULE
46.,11.128 PERTAINING TO THE
FOOD STAMF PROGRAM, RETRO-
SPECTIVE BUDGETING AND
MONTHLY REPORTING

In the matter of the amend-
ment of Rules 46.11.111,
46.11.112, 46.11.114,
46.11.116, 46,11.120, and
46,11.125 and the repeal of
Rule 46.11.128 pertaining to
the food stamp program,
retrospective budgeting and
monthly reporting

TC: All Interested Persons

1. On June 16, 1983, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rules 46.11.111, 46,11.112, 46.11.114, 46.11.116,
46.11,120, and 46.11.125 and the repeal of 46.11.128 pertain=-
ing to the food stamp program, retrospective budgeting and
monthly reporting at page 638 of the Montana Administrative
Register, issue number 11.

2. The department has amended Rules 46.11.112,
46.11,114, 46.11.116, 46.11.120, and 46.11.125 and repealed
Rule 46.11.128 as proposed.

3. The department has amended Rule 46,11.111 as pro-
posed with the following changes:

46.11.111 FOOD STAMP PROGRAM, PIhoP-FPROJIEEFS5-FOR RETRO-
SPECTIVE BUDGETING AND MONTHLY REPORTING, PUHRFOEE
TMPLEMENTATION (1) Federal food  stamp regqulations

require each state to implement a system of monthly reporting
and retrospective budgeting (MRRB) by October 1, 1983. The
department will phase in piiet MRRB systems sn--fewr-—(4)
counties; - Madisons~Hidd-—--Revelli and-¥attey -eounttes, start-
ing on Beeember-177-1582 SEPTEMBER Auguse 1, 1983,

4. The department is amending Rule 46,11.111 to reflect
a September 1, 1983 implementation date due to administrative
considerations.

5. No written comments or testimony were received.

and Rehabilita-
tion Services

Certified to the Secretary of State  Aupust 1 , 1983,
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VOLUME NO. 40 OPINION NO. 15

COUNTIES - Period for redemption of land sold for taxes:
COUNTIES - Redemption not tolled by partial payment of
back taxes;

MONTANA CODE ANNOTATED - Sections 15-18-101, 15-18-102,
15~-18-104

HELD: The period of redemption for land sold for
delinguent taxes is provided for by section
15-18-101, MCA. Payment of all taxes and
assessments is required for Tredemption to
occur, The time period cannct be tolled by
payment of part of the delingquent taxes.

19 July 1983

Robert L. Deschamps, III, Esq.
Missoula County Attorney
Missoula County Courthouse
Missoula, Montana 59801

Dear Mr. Deschamps:

You requested an opinion concerning:
When land is sold to the county as purchaser
at a tax =sale, may the time periocd for
issuance of a tax deed be tolled by payment of
one year's delinquent taxes, regardless of the
amount of tax actually due on the land?

Title 15, chapter 18, MCA, deals with ownership

interests in land sold for taxes. Once a piece of
property 1is sold for delinguent taxes, this chapter
governs transactions involving the property. Section

15-18-101, MCA, provides:

A redemption of property sold may be made by
the owner or any party having any interest in
or lien upon such property within 36 months
from the date of purchase or at any time prior
to the giving of the notice and the
application for a deed as provided in this
chapter.
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Your question arises due to the present practice of the
Missoula County Treasurer's office. Currently the
Treasurer's Office allows the owner of property sold for
taxes or any other party who qualifies under section
15-18~101, MCA, to pay one year's delinquent taxes and
thereby forestall issuance of a tax deed for an
additional -year. This allows the owner or interested
party to continually stall issuance of a tax deed
without actually redeeming the property. You are
concerned with the legality of this practice.

Initially, it should be noted that there are two
different situations which arise in redemption
proceedings. The first is when the property is sold to
a private party, the second is when the property is
"struck off" to the county. In the former situation,
section 15-18-102, MCA, provides that the redemptioner:

{S1hall, in addition to the amount for which
said land was sold, with interest thereon, pay
the subsequent taxes paid by the purchaser or
his assignee at such tax sale, with interest
thereon at the rate of 8% per annum from the
date of payment of such taxes.

In the latter situation, section 15-18-104, MCA,
provides:

In case property is sold to the county as
purchaser pursuant to 15-17-207 and is
subsequently assessed pursuant to 15-17-304,
no person must be permitted to redeem from
such sale, except upon payment also of the
amount of such subseguent assessment, costs,
fees, and interests.

It is well settled that when the language of a statute
is plain, unambiguous, direct and certain, the section
speaks for itself and there is nothing left to construe.
State v. Hubbard, 39 &$t, Rptr., 1608, 649 P.2d 1331
(1982); Shannon v, Keller, 37 St. Rptr., 1709, 612 P.2d
1293  (1980). Applying this rule to the instant
situation, it is clear that in order for redemption to
occur, payment of the total amount due under either of
the statutes must occur. Neither section 15-18-102,
MCA, nor section 15-18-104, MCA, provides a method for
the redempticr of property upon partial payment of the
arcunt due. In addition, there is no reference to an
extersion of the redemption period in section 15-18-101,
MCA, upon receipt of a partial payment.
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What effect then does the payment of one year's taxes

have on the time periecd for redemption? Section
15-18-101, McA, provides for two time periods for
redemptiont (1) "within 36 months from the date of

purchase" or (2) "at any time prior to the giving of the
notice and the application for a deed." Thus at any
time after 36 months the purchaser may apply for a tax
deed. The 36-month period begins to run the date the
property is purchased, either by a private party or the
county. There is no provision in the statute which
allows that time period to be tolled. In construing a
statute, the function of a court is simply to ascertain
and declare what is in substance contained therein, not
to. insert what has been omitted or omit what has been
inserted. Reese v. Reese, 38 St. Rptr., 2167, 637 Pp.2d
1183 (1981). The Legislature did not provide a method
whereby the time for redemption could be tolled, nor is
there any indication, by implication or otherwise, that
such a procedure was intended. Nothing, of course,
prevents a purchaser from voluntarily refraining from
applying for a tax deed after 36 months, but the statute
does not extend the redemption period as a matter of law
due to partial payment of the amount due. As a result,
partial payment of the amount necessary to redeem the
property has no effect on the statutory redemption
period,

THEREFORE IT IS MY OPINION:

The period of redemption for land sold for
delingquent taxes is provided for by section
15-18-101, MCA,. Payment of all taxes and
assessments is required for redemption to
occur, The time period cannot be tolled by
payment of part of the delinquent taxes.

truly yours,

IKE GREELY
Attorney General
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SUBDIVISION AND PLATTING ACT - Analysis of whether
exemptions are claimed for the purpose of evading review
under the act:

SUBDIVISION AND PLATTING ACT - Authority of local
governments to require evidentiary showing of
entitlement to exemption;

SUBDIVISION AND PLATTING ACT - Propriety of certificate
of survey creating more than one lot to be conveyed
under "occasional sale" exemption;

MONTANA CODE ANNOTATED =~ Title 76, chapter 2, part 2,
sections 76-3-102, 76~3-105, 76-~3-207, 76=3-301,
76-3-501, 76-3-507, 76~3~608;

OPINIONS OF THE ATTORNEY GENERAL -~ 37 Op. Att'y Gen. No.
41 (1977), 38 Op. Att'y Gen. No. 106 (1980).

HELD: 1. A single certificate of survey may not reflect
the creation of more than one lot to be
conveyed under the "occasional sale" exemption
embodied in section 76-3-207(1)(d), MCA.

2, The question of whether an exemption is
claimed "for the purpose of evading" review
under the act is one of fact to be decided by
the local government in the first instance,
taking into consideration all of the
surrounding circumstances.

3. A local government may require a person
claiming exemption from subdivision review to
furnish evidence of entitlement to the claimed
exemption.

20 July 1983

Jim Nugent, Esgqg.

City Attorney

City County Building
Missoula, Montana 59801
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Déar Mr. Nugent:

You have reguested my opinion on several guestions

arising from the following facts. On September 11,
1980, a developer filed a certificate of survey dividing
a tract of land inte three parcels. The developer

retained title to the largest parcel, comprising roughly
three-fourths of the original tract, and disposed of the
other two, roughly the southeast quarter, one by gift to
a member of his jimmediate family and one by sale., This
first division was exempted from the review provisions
of the Subdivisicn and Platting Act ("the Act") under
section 76-3-207(1)(b), (d), MCA. On November 17, 1980,
the developer filed a certificate of survey showing that
a portion of the gifted parcel was reconveyed to the

developer. This transaction was exempted from the
review provisions of the Act under section
76-3-207(1) (e}, MCA, which pertains to relocation of
boundaries and aggregation of lots. On November 29,

1982, the developer filed a third certificate of survey
creating two additional lots covering roughly the
southwest quarter of the original tract. Again, one lot
was to be disposed of by gift and one by occasional
sale, and, as with the first certificate of survey, the
division was exempted from review under section
76-2=-207(1) (b), (4), MCA. The developer has now
completed and submitted for filing a fourth certificate
of survey dividing the balance of the tract into five
lots, four of which are to be conveyed to others as
"occasional sales." The remaining lot, comprising
roughly the area returned to the developer by relocation
of boundary in the November 17, 1980, certificate of
survey, is to be conveyed by gift to a member of the
developer's immediate family.

You raise two questions arising from these facts:

1. May a single certificate of survey show division of
a tract of land intc more than one lot to be conveyed
under the "occasional sale" exemption embodied in
section 76-3-207(1) (d), MCA?

2. Under these facts, are the claimed "occasional
sales" subject to review under the Act on the ground
that the exemptions are claimed "for the purpose of
evading” the Act?
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The Montana Subdivision and Platting Act, Title 76,
chapter 3, MCA, establishes a comprehensive system of
local government review for proposed "subdivisions."
The term "subdivision" is defined generally to include
any “division of land" creating one or more parcels of
less than 20 acres to be conveyed by sale, rental,
lease, or otherwise. Subdivided lots may not be
conveyed until plats of the subdivision have been
approved by the appropriate local governing body,
applying the public interest criteria set forth in
section 76-3-608, MCA. Conveyances in violation of the
Act are voidable, 38 Op. Att'y Gen. No. 106 (1980}, and
they subject the subdividers to actions for injunctive
relief, § 76-3~301(3), MCA, as well as criminal
penalties, § 76-3-~105, MCA.

Pursuant to the Act, a "division of land" occurs when

one or more parcels of land [are segregated])
from a larger tract held in single or
undivided ownership by transferring or
contracting to transfer title to or possession
of a portion of the tract or properly filing a
certificate of survey or subdivision plat
establishing the identity of the parcels.
(Emphasis added.)}

In the present circumstances, the filing of the proposed
certificate ©f survey would create a "division of land"
which falls within the definition of "subdivision" -and
which would ordinarily be subject to local government
review, Title 76, chapter 2, part 2, however, states
numerous exemptions from various reguirements of the
Act. Section 76-3-207(1), MCA, in particular, defines
classes of "divisions of land” which, although within
the statutorv definition of "subdivision," are not
subject to the review provisions of the Act. The
pertinent exemption here is set forth in section
76-3-207(1) (d), MCA: "a single division of a parcel
outeside of platted subdivisions when the transaction is
an occasional sale." A filed certificate of survey
showing more than one division of a parcel cannot
gualify for this exemption because the statute expressly
limits the exemption to "a single division of a parcel.®
A conveyance of a lot by reference to such a certificate
of survey without local government subdivision review
would be in violation of the Act, because the "division
of land" (the £filing of the certificate of survey)
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created a "subdivision" (one or more parcels to be
conveyed) which was not a “single division" of one
parce) exempt from review under section 76-3-207(1) (4},
MCA. -

Your second question presents an inappropriate basis for
an Attorney General's opinion. The question of whether
a particular exemption is claimed "for the purpose of
evading" the Act is manifestly one of fact which is
addressed to the discretion of the local government., I
have consistently declined to address such questions in
the context of an advisory opinion. However, to assist
you in analyzing the issue I offer the following
observations. As a statute promoting public health and
welfare, the Subdivision and Platting Act must be
liberally construed to effectuate its objects. Its
e¥emptions must be narrowly applied. State ex rel,
Florence-Carlton School District v. Board of County
Commigsioners, 180 Mont. 285, 291, 590 P.2d 602, 605
(1978). A local government may legitimately require one
claiming an exemption from the Act's requirements to
make some evidentiary showing that the exemption is
justified. In 37 Op., Att'y Gen. No. 41 (1977), I held
that a local government could, as part of its rulemaking
authority under .the Act, §§ 76-3-501 to 76-3-507, MCA,
require persons claiming an  exemption to provide an
affidavit to the effect that the exemption was claimed
in good faith and not for purposes of evading the Act.
It would also be legitimate for the local government to
establish by rule some sort of hearing procedure to
allow the local government to evaluate the evidentiary
basis for the claimed exemption and allow or disallow
it. I am aware that the Supreme Court has invalidated
requlations adopted under the Act +to define the
"occasional sale" exemption., State ex rel. Department
of Health and Environmental Sciences v. LaSorte, 182
Mont. 267, 596 P.2d 477 (1979); State ex rel. Swart v.
Casne, 172 Mont. 302, 564 P.24 983 (1977). However, the
regulations invalidated in LaSorte and Casne were held
to be inconsistent with the express terms of the
statute. In contrast, a regulation establishing
procedures for evaluation of claimed exemptions gives
substance to the Act's policy of 1local government
control of land use, and is certainly consistent with
the Act's requirement in section 76-3-301(2), MCA, that
the clerk and recorder notify the local governing body
when a certificate of survey is presented for filing
claiming an exemption under section 76-3-207(1), MCA.
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Applvirg the rule announced in Florence=Carlton, the
party claiming the exemption should bear the burden of
establishing his entitlement to it. The local governing
body  should evaluate all relevant circumstances in
assessing the clairant's intent. These circumstances
might include, inter alia, the nature of the claimant's
business (i.e., whether the claimant is in the business
of dividing and selling land), the prior history of the
pariicular tract in gquestion (i.e., whether this
claimant has engaged in prior exempt transactions
involving the tract), and the proposed configuration of
the tract atfter the allegedly exempt transactions are
- ompleted, The exemptions in section 76-3-207(1), MCA,

re not provided to allow a developer to create a

~vision of land which is for all intents and purposes
nothing less than an unreviewed subdivision. Rather,
they were provided to deal with exceptional
circumstances under which, in the Legislature's
judgment, full plenary subdivision review is
unnhecessary. A claimant who attempts to engage in a
pattern of exempt transactions which will result in the
equivalent of a subdivision without local government
review, see, e.g., State ex rel. Department of Health v.
LaSorte, 182 Mont. 267, 269, 596 P.2d 477, 478 (1979)
(dictum), should be denied exemption. If necessary, the
county attorney may take action to ensure that
conveyances do not occur in such circumstances,
§ 76-3-301(3), MCa. To allow an exemption in such
circumstances would obviously subvert the Act's public
policy requiring a priori review of divisions of land
which may have substantial impact on public health,
safety, and general welfare. § 76-3-102, MCA,.

THEREFORE, IT IS MY OPINIONM:

1. A single certificate of survey may not reflect
the c¢reation of more than one lot to be
conveyed under the "occasional sale” exemption
embodied in section 76=3-207(1) (d), MCA.

2. The question of whether an exemption is
claimed "for the purpose of evading" review
under the act is one of fact to be decided by
the local government in the first instance,
taking into consideration all of the
surrounding circumstances.
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3. A local government may reguire a Fperson
claiming exemption from subdivision review to

furnish evidence of entitlement to the claimed
exemption.

truly ypurs,

MIKE GREFLY
Attorney General
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VOLUME NO. 40 OPINION NO. 17

COUNTIES - General powers, lack of explicit or implicit
statutory power to administer community development
block grant program;

COUNTIES - General powers, lack of inherent power to
administer community development block grant program;
COUNTY HOUSING AUTHORITY - Implicit power to. administer
community development block grant program;
INTERGOVERNMENTAL COOPERATION ~ Interlocal agreement
between city and county unavailable to empower county to
administer community development block grant program;
INTERGOVERNMENTAL COOPERATION - Interlocal agreement
between municipal housing authority and county may
empower county to administer community development block
grant program within ten miles of city limits;

LOCAL  GOVERNMENT ~ Powers of general power local
governments under 1972 Montana Constitution;

MUNICIPAL HOUSING AUTHORITY - Interlocal agreement
conferring power on county to administer community
development block grant program within ten miles of city
limits;

MONTANA CODE ANNOTATED - Sections 7-11-103, 7-11-104,
Title 7, chapter 153, parts 21, 44, and 45, 7-15-2101,
7-15-2112, 7-15-2122, 7-15-4102, 7-15-4103, 7-15-4413;
MONTANA CONSTITUTION - Article X!, sections 4, 5, and 6;
OPINIONS OF THE ATTORNEY GENERAL - 39 Op. Att'y Gen. No.
4 (1981), 39 Op. Att'y Gen. No. 37 (1981).

HELD: 1. A county with general government powers has no
inherent authority to administer a program for
the .rehabilitation of privately owned housing
funded wunder the CDBG block grant program.

2. & county housing authority has implicit
statutory power to administer the CDBG project
for the rehabilitation of privately owned
housing, and a general power county government
may therefore administer the CDBG program
through a county housing authority.

3. A county with general government powers and a
city generally may not enter into an
interlocal agreement under which the county
could administer the CDBG project for the
rehabilitation of privately owned housing.
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4. If the city has created a municipal housing
authority, the municipal housing authority and
county may enter an interlocal agreement under
which the county may administer the CDBG
project for the rehabilitation of privately
owned housing within ten miles of the city
limits,

2 August 1983

Richard M. Weddle, Esq.
Department of Commerce
1424 Ninth Avenue
Helena, Montana 59620

Dear Mr, Weddle:

You have requested my opinion on the following
questions:

1. Does a county not having self-government
powers have the authority to administer a
federally-funded grant program for the
rehabilitation of substandard privately
owned residences?

2. If not, may such a county administer such
a program through either a county housing
authority or an interlocal agreement with
a municipality?

Your letter informs me that the Department of Commerce
administers the federal "Small Cities" Community
Development Block Grant (CDBG) program. Under the
program, local government units may compete for federal
funds to be used to rehabilitate substandard housing
units owned and occupied by low and moderate income
families. "Municipal corporations,” i.e., cities and
towns, are explicitly authorized to finance the
rehabilitation of privately owned dwellings under
sections 7-15-4102 and 7-15-4103, MCA. No similar
explicit authorization extends such powers to county
governments, Your first guestion is whether a general
power county goverrment has the inherent power to
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provide such service in the absence of an explicit
statutory grant of authority.

Montana's 1972 Constitution effected a fundamental
change in the law pertaining to local governments.
Prior to 1972, it was settled law that a county
possessed "only such powers as are conferred on it by
the Constitutior and statutes of the state, or such
powers as arise by necessarv complication from those
expressly granted, or such as are required for
performance of duties imposed on it by law,"” and that
"lalny reasonable doubt concerning the existence of a
power should be resolved against a county's exercise of
that power." See Delong v. Downes, 175 Mont. 152, 155,
573 P.2d 160, 162 (1977), overruled in dictum, Tipco
Corp. v. City of Billings, 39 5t. Rptr. 600, 603, 642
P.2d 1074, 1077 (1982). Article XI of the 1972
Constitution altered these principles in two significant
ways. First, article X1, sections 5 and 6 allowed local
government units to adopt charters providing
self-governmrent powers. Under such a charter, the local
government unit is authorized to exercise "any power not
prohibited by constitution, law, or charter." Mont.
Const. art. XI, § 6, Beyond this fundamental change in
the extent of local government power, the new
constitution altered the manner in which courts evaluate
the extent of those powers by requiring that "[t]he
powers of incorporated cities and towns and counties
shall be liberally construed," Mont. Const. art. XI,
§ 4(2). The new rule of construction stated in article
X1, section 4(2), does not of its own force confer new
powers on local governments. Rather, it simply reverses
the presumption which applied under prior law. Under
the rule stated in Delong, all reasonable doubts were
resolved against the existence of local government
power. Under article XI, section 4(2), reasonable
doubts must be resolved in favor of the existence of the
power,

Missoula County has not adopted a self-~government
charter, and it therefore may exercise only the
"legislative, administrative, and other powers provided
or implied by law." Mont. Const, art. XI, § 4(1)(b).
The initial analysis under this provision is identical
to that required by pre-1972 law; the question is
whether +the Legislature has expressly or implicitly
authorized the county to exercise the power in guestion.
I reject the suggestion that general power county
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governments possess inherent power to provide ary kind
of services, since the constitution expressly limits
county general powers to those provided by the
Legislature or constitution, Recognition of "inherent"
powers of general power county governments would
effectively obliterate the distinction between general
powers and self-government powers, a result which is
obviously inconsistent with article XTI of the Montana
Constitution. The fact that the CDBG program may be
beneficial to Missoula County does not confer on the
county the power to administer the program. If the
county has such power, its source must he found in some
statutory provision explicitly or implicitlv authorizing
the county to act.

My research disclcses no statutes expressly conferring
on general power county governments the power to finance
the rehabilitation of privately owned buildings. Cf.
§§ 7-15-4102 and 7-15-4103, MCA, (allowing a "municipal

corporation" to "finance the rehabilitation
of...unsanitary or unsafe privately owned dwelling
accommodations. " However, county governments are not

without power to act in the area of housing. Section
7-15-2101, MCA, recognizes that substandard housing
exists in rural as well as urban areas in this state.
Title 7, chapter 15, part 21, MCA, authorizes counties
to establish a county housing authority tec deal with
these problems. In addition to the specific powers
enumerated in this part, section 7-15-2112(2), MCA,
allows county housing authorities to exercise any power
conferred on municipal housing authorities by Title 7,
chapter 15, parts 44 and 45, MCA. These provisions must
be examined +to determine whether they implicitly
authorize a housing authority to administer a CDBG
program,

Section 7-15-2101, MCA, recognizes the existence of
substandard housing in ruyral areas and provides that
"the clearance, replanning, and reconstruction of areas
in which unsanitary or unsafe housing conditions exist
and the providing of safe and sanitary dwelling
accommodations for persons of low income are public uses
and purposes for which public money may be spent and
private property acquired.” {Emphasis added.) While
housing authorities generally fulfill their roles
through the acquisition of property to be converted into
housing projects owned and operated by the housing
authority, see, e.g., § 7-15-2122, MCA, this is not the
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exclusive method by which they may operate. In 39 Op.
Att'y Gen. No, 4 (1981), I recognized that a municipal
housing authority could administer a federal "section 8"
rent supplement program even though it did not involve
the acquisition and operation of a "housing project,®
reasoning that the federal program provided safe and
sanitary dwellings for persons of 1low income and
therefore was sufficiently related to the duties of a
housing authority. A similar rationale applies here.
The renovation of substandard housing occupied by "low
or moderate income families" certainly contributes to
the eradication of the unsafe or unsanitary housing
identified in section 7-15-2101, MCA, as the target of
the county housing authority. While the failure
explicitly to empower the authority to operate this
program, as cities are authorized to do under sections
7-15-4102 and 7-15-4103, MCA, suggests that the
Legislature did not intend to confer the power, I am
obligated by article XI, section 4(2) of the Montana
Constitution to resolve reasonable doubts in favor of
the existence of the power. Since I believe it is
reasonably within the ambit of a county housing
authority's responsibility to administer a CDBG project
for the rehabilitation of privately owned housing, I
conclude that a county housing authority is impliecitly
granted the power to do so.

Your final question is whether a county may acquire the
authority to administer this program by entering into an
interlocal agreement with a city. I assume for purposes
of this guestion that the county has nc housing
authority. In such case, neither the county nor the
city is authorized to administer the program outside the
city limits. The c¢ity's authority under sections
7~-15-4102 and 7-=15-4103, McA, is limited to financing
the rehabilitation of wunsanitary or wunsafe private
dwellings "within the 1limits of the c¢ity or town,"
Section 7-11-104, MCA, allows "public agencies," which
include cities and counties, to contract for the
performance of "any administrative service, activity, or
undertaking which any of said public agencies entering
into the contract is authorized to perform." In this
case the service to be performed under the proposed
agreement-~the administration of the CDBG grant program
outside the c¢ity limits--is one which neither the city
nor the county alone is statutorily authorized to
perform. The c¢ity and the countvy may not enter an
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interlocal agreement to provide a service which neither
was authorized to provide alone.

The result is somewhat different, however, if the city
has created a municipal housing authority under Title 7,
chapter 15, part 44, MCA. The reasoning which produced
the conclusion that a county housing authority may
participate in the CDBG program applies with equal force
to municipal housing authorities. The jurisdictional
area of municipal housing authorities extends ten miles
beyond the city limits, § 7-15-4413, MCA, see 39 Op.
Att'y Gen. No. 4 (1981), and the municipal housing
authority could therefore administer the CDBG program
within that area. Since a municipal housing authority
is a "public agency" under section 7-11-103, MCA, 39 Op.
Att'y Gen. No. 37 (1981), the nmuvnicipal housing
authority could contract to have the county perform this
service within the ten mile area under section 7-11-104,
MCA.

THEREFORE, IT IS MY OPINION:

1. A county with general government powers has no
inherent authority toc administer a program for
the rehabilitation of privately owned housing
funded under the CDBG block grant program.

2. A county housing authority has implicit
statutory power to administer the CDBG project
for the rehabilitation of privately owned
housing, and a general power county government
may therefore administer the CDBG program
through a county housing authority.

3. A county with general government powers and a
city generally may not enter into an
interlocal agreement undeyxy which the county
could administer the CDBG project for the
rehabilitation of privately owned housing.

4. If the city has created a municipal housing
authority, the municipal housing authority and
county may enter an interlocal agreement under
which the county may administer the CDBG
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preject for the rehabilitaticn of privately
owned housing within ten miles of the citv
limits,

truly urs,

MIKE GREELY
Attorney General
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NOTICE QF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Proposals of the
Department of Revenue are reviewed only in regard to the
procedural requirements of the Montana Administrative
Procedure Act. The Committee has the authority to make
recommendations to an agen¢y regarding the adoption, amendment
or repeal of a rule or to request that the agency prepare
a statement of the estimated economic impact of a proposal.

In addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent

of the Legislature or, during a legislative session, introduce

a bill repealing a rule, or directing an agency to adopt or

amend a rule, or a Joint Resolution recommending that an agency
adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with existing or proposed rules. The address is

Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definition:

Administrative Rules of Montana (ARM) is a loose-
leaf compilation bv department of all rules of
state departments and attached boards presently

in effect, except rules adopted up to three months
previously.

Montana Administrative Register (MAR) is a soft
back, bhound publication, issued twice-monthlv,
containing notices of rules ovroposed bv agencies,
notices of rules adopted bv agencies, and inter-
pretations of statute and rules by the attornev
general (Attorney General's Opinions) and agencies'
(Declaratory Rulings) issued since publication of
the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Department

Subject
Matter and
Title

1. Consult fieneral Index, Montana Code Annotated
to determine department or board associated with
subject matter or statute number.

2. Refer to Chapter Table of Contents, Title 1
through 46, page i, Volume 1, ARM, to determine
title number of department's or board's rules.

3. Locate volume and title.

-

. Refer to topical index, end of title, to locate
rule number and catchphrase.

Title NMumber 5. Refer to table of contents, page 1 of title.
and Department Loeate mage number of chapter.

Title
Number and
Chaoter

Statute
Number and
Department

Rule In ARM

6. GO to table of contents of Chanter, locate
rule number by reading catchphrase (short
phrase describing the rule.)

7. Go to cross reference table at end of each
title which lists each MCA section number and
corresnonding rules.

8., Go to rule. Update by checking the accumula-
tive table and the table of contents for the
last register issued,
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through June 30,
1983. This table includes.those rules adopted during the
period July 1, 1983 through September 30, 1983, and any
proposed rule action that is pending during the past & month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 1983, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, c¢atchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1982 and 1983 Montana Administrative
Registers.

ADMINISTRATION, Department of, Title 2

I-11I State Assistance to Governmental Entities in
Presidentially Declared Disasters, p. 915

I-VII Sexual Harassment, p. 194, 287, 845

I-1X Administration of Veterans' and Handicapped

Civilians' Preference, p. 918

AGRICULTURE, Department of, Title 4

I-1V Grading of Certified Seed Potatoes, p. 679
4.12.1202 and other rules - Alfalfa Leafcutting Bees, p. 676

COMMERCE, Department of, Title 8

(Board of Chiropractors)

8.12.603 and other rules - Examinations - Reciprocity -
Renewals - Investigations - Complaint Procedures,
p. 924

(Board of Horse Racing)

8.22.610 and other rules - Stewards - Objections, Protests -
General Provisions - Imposition of Penalty and
Hearing Examiner - Powers and Duties of Executive
Secretary - Definition of Conduct Detrimental to
Best Interest of Racing - Exotic Forms of Wagering
and Bonus for Owners of Montana Breds, p. 683
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(Nursing Home Administrators)

8.34.414 and other rules - Examinations - Continuing
Education - Fee Schedule, p. 515, 992

(Private Investigators and Patrolmen)

8.50.422 Fee Schedule, p. 49

(Board of Public Accountants)

I-vII Enforcement, p. 367, 617

(Milk Control Division)

e.79.101 Transactions Involving the Purchase and Resale of
Milk Within the State, p. 689

(County Printing)

8.91.303 and other rule - Official Publications and Legal
Advertising - Schedule of Prices, p. 795

{Financial Bureau)

I Retention of Bank Records, p. 693
I Semi-Annual Assessment, P. 372
I=-1IV State Grantes to Counties for District Court

Assistance, p. 519

EDUCATION, Title 10

(Superintendent of Public Instruction)
10.6.122 Appellate Procedure, Notice of Appeal, Filing, p.

.. 522, 850
(Board of Public Education)
I-VII External Diploma Program, p. 930
10.57.207 and other rules - Teacher Certification, p. 524,
990

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I (Emergency Rule) Water Supply System or Wastewater
Treatment Plant Operators, p. 602

I Fees for Examinations and Certification of Water
and Wastewater Operators, p. 936

I Access to Vital Statistics Records, p. 618, 935

I-LXII Hazardous Waste Management, p. 797, 800

16.10.101 Food Standards, p. 2123

16.16.803 Fee Schedule for Subdivision Review, p. 535, 851

16.28.701 and other rules - School Immunization, p. 527, BS2

16.30.202 Ambulance Service Licensure, p. 934

16.44.202 and other rules - Hazardous Waste Management, p.
797, 800

HIGHWAYS, Department of, Title 18

18.5.102 and other rules - Approach Standards for Montana
Highways, p. 538, 991
18.6.202 Outdoor Advertising Definitions, p. 620

JUSTICE, Department of, Title Z3

23.3.11i%9 and other rules - Vision S5tandards - Reoad Signs and
Road Rules =~ Incomplete Examinations - Person
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Eligible for Driving Rehabilitation Program -
Driver Rehabilitation Program - Cancellation for
Withdrawal of Consent for a Minor - Other
Information Resulting in Change of Status of
Driver's License - Altered Driver's License, p.
323, 853

23.3.131 and other rules - Proof of Name and Date of Birth =
Military Persons - Dishonored Checks =« Driver's
License, p. 395, 855 .

'LABOR AND INDUSTRY, Department of, Title 24

(Board of Labor Appeals)
Standards and Procedure for Reconsideration of
Decisions, p. 938

I-XVII Displaced Homemakex Program, p. 696

(Human Rights Commission)

24.9,225 and other rules - Dismissal of No Cause Complaints
- Right to Sue Letters, p. 399, 857

(Unemployment Insurance Division)

24.11.409 Fraudulent Claims for Unemployment Compensation, p.
552, 859

(Workers' Compensation Division)

24.29.201 and other rules - Procedural Rules, p. 622, 992

LIVESTOCK, Department of, Title 32

I Department of Livestock License Fees, Permit Fees,
and Miscellaneous Fees, p. 712

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I-XXXVI Exemption of Certain Transmission Lines From the
Provisions of the Major Facility Siting Act, p. 244

36.22.501 and other rules =~ Shot Location Limitations -
Plugging and Abandonment = Identification, p. 716

36.22.1012 and other rulds -~ Sample of Cores and Cuttings -
Filing of Completion Reports, Well Logs, Analyses
Reports and Surveys - Reports by Producer, p. 720

REVENUE, Department of, Title 42

I Deductions From Net Income, p. 943
I Voluntary Refund Checkoff for Nongame Wildlife, p.
970

42.15.305 Trust and Estate Returns, p. 940

42.15.421 Standard Deduction, p. 954

42.15.424 Deductions for Expenses to Allow Taxpayer to be
Employed, p. 945

42.15.506 Computation of Residential Property Tax Credit for
Elderly, p. 950

42.15.511 Credit for Nonfossil Energy Generation System, p.
948
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42.17.103 Wages, p. 952

42.17.105 Computation of Withholding Tax p.- 628, 996 ,

42.20.141 and other rules - Appraisal of Agricultural Lands,
p. 58, 121, 972

42.21.101 and other rules = Valuation of Personal Property,
p. 956

42.27.401 and other rule - Treatment of Gasochol = Alcohol
Distributors, p. 631, 997

42.28.302 Expiration Date of Special Fuel User's Permit, p.
555, 862

42.31.2101 and other rules - Definition of Public Contractor -
Deduction From the Gross Receipts Tax, p. 973

SECRETARY OF STATE, Title 44

1.2.204 and other rules - General Provisions and Format, p.
975
1.2.421 and other rule - Subscription to the Code~Cost -

Agency Filing Fees, p. 723

SOCIAL AND REHABILITATION SERVICES, Department cof, Title 46

46.4.129 and other rules - Home and Community Based Medicaid
Service for Elderly, Physically Disabled and
Developmentally Disabled Persons, p. 557, 863

46.5.508 Foster Care Review Committee, p. 428

46.5.508 Foster Care Review Committee, p. 636

46.5.904 and other rules - Day Care for Children of
Recipients, p. 725

5.1204 Payment Standards for Recipients of State
Supplemental Payments, p. 843

46.11.111 and other rules - Food Stamp Program Retrospective
Budgeting and Monthly Reporting, p. 638

46.12.102 and other rules - Medical Services, Co-payment, p.
597

46.12.502 Service Not Provided by the Medicaid Program, p.
2010

46.12.1201 Reimbursement for Skilled Nursing and Intermediate
Care Services, p. 643

46.16.101 and other rules - End Stage Renal Program, p. 600,
897

46.

15-8/11/83 Montana Administrative Register



