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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Svecial notices and tables are inserted
at the back of each register.
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RITFCRE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENTS CF
RULES 4.12,1202, 4.12.1203,
4,12,1206 and 4.12,1207 ARM,
ALFALFA LFAFCUTTING BELS

In the matter of the amendment )}
of Rules 4,12,1202, Defin- )
itions; 4.12.1203, Standards )
for Certification; 4,12,1206, )
Alfalfa leafcutting Bee )
Sampling Procedures; and )
4.12,1207, Certification Pro- )
cedures and Fees. )

TG: All Interested Persons:

1. On July 28, 1983 at 1:00 p.m., a public hearing will
be held in Billings, Montana at 2603 2nd Avenue North,
{(Montana Dakota Utilitlies Hospitality Room), to consider
certain proposed amendments relating to the definitions,
standards for certification, sampllng procedures and sales of
alfalfa leafcutting bees.

2, The rules are proposed for amendment as follows:
Rule 4.12.1202 DEFINITIONS is proposed to be amended by
adding a subsection (4) as follows: (new material

underlined.)
(4) “"Custom pollinator" means any person who has a

contract to pollinate alfalfa seed crops on property that he

does not own or control. AUTH: Bec. 80-6-1103, MCA; IMP:

Sec. 80-6-1102,, MCA,

Rule 4.12.1203 STANDARDS FOR CERTIFICATION. Sub-section
(4) is proposed to be amended to read as follows: (material to
be deleted is stricken.)
{e}-—Cheekered-flower-beetic-{Frichedes-ornatus}
{f}-~Giant-flour-bestie-{Pribolium-brevicornis}
4g)-=-bunfiower-pbectietbongtongued-biister-hbeetie
{Hemognatha-iuteal)
{kh}--Pricd-frute-moth-{Vituia-edmandeae}
{4} ~-FIndian-meal-moth-{Pledia-interpuntetial
{3}~-Cadetie-peetie-{Fenebriodes-mauritanicus}
AUTH, and IMP: Sec., 80-6-1103, MCA.

Rule 4.12.1206 ALFALFA LEAFCUTTING BEE SAMPLING
PROCEDURES 1& proposed to be amended by maklng the following
changes to existing sub-section (5) and by adding a new
sub-section (8): (new material underlined, old material
stricken.)

{(5) All official samples will be obtained by department
designated personnel in the presence of the owner/manager of
the bees+ or by the owner/manager under the direct supervision
of the department,

{(8) A grower who's total bees consist of less than 100

pounds may have an official sample consisting of Z2_ounce

sample drawn from each 20 pounds of bees, and from a composlte
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sample an official sample of 4 ounces may be drawn. AUTH:
Sec. 80-6-1103, MCA; IMP: Sec, 80-6-1105, MCA.

Rule 4.12,1207 CERTIFICATION PROCEDURES AND FEES is
proposed to be amended by making the following changes to the
existing sub-sections (1) (b), (1) (d), (2)(a) and (2) (b): (new
material underlined, old material stricken.)

(1) (b) Annual Certification == Any person owning or
possessing bees within Montana shall make, onh or before
January-31,;-1982-and-on-er-before-Oerabayr-1i7-1382-and-of
December 1 and each year thereafter, a request for
certification or re-certification and arrange a date for
sampling each year of said possession. and-pay-assessment-fees
thersons

(d) Any person owning or possessing bees within the
state of Montana that are not ready for re-certification
sampling on or before Jamuary~3i---guly-1 April 1 of each year
shall be subject to the penalties imposed under Section
80-6-1105 MCA,

(2) (a) Aii-sates-made-during-the-preccding-year-shalti-be
reperted-to-the-deparement-on-each-apptication-for-annuad
certification-giving-namey-address-and-ieeation-of-the-new
ownerr Al)l sales of bees made in Montana between September 1
and June 15 of each crop year shall be reported to the
department on or before June 20 of each year and any sales
made between June 15 and September 1 of each crop year shall
be reported within 20 days of sale. The sales shall contain
the name, address, pounds s0ld, and location of the new owner.

(b) The department shall be notified of all sales or
termination of bee operations. These sales shall be reported
to the department in writing stating the name, address and
location of the new owner within 60 days of the sale, AUTH:
Sec, B0-6~1103, MCA; IMP: Sec. 80-6-1105, MCA.

3. The rules are proposed for amendment for the
following reasons:

A. Rule 4.12,1202 is proposed for amendment because the
48th Legislature changed section 80-6-1102 by adding the
definition for a "Custom pollinator". ‘The proposed rule
change will include the definition for "Custom pollinator"
thus making the rule compatible with statute.

B. Rule 4,12.1203 (e) through (j) represent various
nest destroyer organisms. The current statute only defines
"Parasites" which does not include nest destroyers. Therefore
the terms checkered flower beetle, giant flour beetle,
sunflower beetle, dried fruit moth, indian meal moth and
cadelle beetle should be eliminated.

c. Rule 4.12.1206 (5) is proposed for amendmsat bacause
the proposed rule change will allow the department inspectors
to supervise other persons who may wish or desire to sample
their own bses. Some l=afcutting bee producers wish to use
their own sampling equipment as they contend it reduces the
chance of spreading chalkbrood disease.
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D. Rule 4.12.1206 (8): the proposed amendment will
allow the department to obtain a representative sample from
small lots. In some cases, the existing rule mandates that
one-half of the producer's bees were required for proper
laboratory sampling.

E. Rule 4.12.1207 (1) (b) is proposed for amendment to
move the annual certification date back to December 1, which
suits or meets cultural practices of the industry.

F. Rule 4.12.1207 (2)(a) is amended to establish a
deadline for reporting all leafcutting bee gales., The
proposed rule will establish a uniform reporting system.

4. Interested persons may present their data, views, or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the
Department of Agriculture, Agriculture/Livestock Building,
Capitol Station, Helena, Montana 59620, no later than July 30,
1983,

5. The department or it's designee will preside over
the hearing.

Agriculture

Certified to the Secretary of State June 20, 1983,
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of adoption )} NOTICE OF PROPOSED RULES
of rules pertaining to the ) PERTAINING TO THE GRADING
grading of certified seed ) OF CERTIFIED SEED POTATOES
)
)

potatoes.
NO PUBLIC HEARING CONTEMPLATED

T0: All Interested Persons:

1. On August 1, 1983, the Department of Agriculture
proposes adoption of rules pertaining teo the grading of
certified seed potatoes.

2. The new rules are proposed as follows:

RULE I GENERAL REQUIREMENTS (1) The Department of
Agriculture, pursuant to Sections 80-3-104 and 80-3-110, MCA
adopts grade standards and inspection procedures to enforce
those grades, as further set out in this rule.

(2) All seed potatoes shall be shipped under tags that
represent all grade and classes to which they were sorted and
certified.

(3) Final Pack Inspection (a) All Montana Certified
Seed Potatoes sold in bulk or offered for sale in bags shall
be inspected by a Federal or Federal-State Inspector or
designated MSU Inspector(s). The final inspection shall be
made before potatoes are moved from the loading point. If the
potatoes do not meet the final grade requirements, the tags
shall be removed and their use denied the grower unless the
potatoes are regraded to meet the requirements and again
submitted for inspection. Standard method of loading shall be
used when loading trucks and/or railroad cars, or bulk
shipments,

(b) Federal and Federal-State grade inspectors are
granted authority at any or all times to call in certification
staff of Montana State University if they suspect a grower or
growers are not handling certified seed potatoes in accordance
with rules set forth by Montana State University, or if they
suspect potatoes inspected do not conform in other respects
with the rules of Montana State University. However, under no
circumstances shall the department be held responsible for
inspecting for and enforcing compliance with university rules,
and any failure to review for such compliance shall not be
construed as approving for university rule compliance,

Certification by the department shall mean approval for
department grading standards only.

(4) Tags and seals shall be issued to the applicant or
his designated agent. No mutilation of tabs by writer or
marking over, or otherwise altering original information
printed thereon shall be permitted. If such occurs, the tag
is invalid.

(5) The grower, to whom the tags were issued, shall be
responsible for the proper tagging and sealing of containers.
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(6) Each lot of certified seed potatoes shall be
inspected by either Federal or Federal-State inspectors at the
time of shipment.

(7) Ungraded potatoes shall not be inspected. AUTH. and
IMP, Secs. 80-3-104 and 80-3-110, MCA,

RULE II PURPLE TAGS (1) These tags shall be used to
designate seed lots that meet the Montana grade requirements
of either Blue grade, Red grade, or Drop Seed grade.

(2) In addition to grade, purple tags shall be used to
designate the class of seed as follows:

(a) Seeds meeting all requirements for Generation I,
Generation II and Generation III of stem-cut, PVX-tested and
non PVX-tested class shall be tagged with a purple tag having
stem-cut PVX-tested or non-PVX tested, whichever is
appropriate, printed clearly across the face of the tag and
Generation printed with the grower's name, address, etc., at
the time the tags are ordered by the grower.

(b) Oversize, undersize, sprout and Hollow Heart shall
be permissible upon evidence of agreement of purchaser. AUTH.
and IMP, Sec. 80-3-104, MCA.

RULE III BLUE TAGS (1) This tag shall be used to
designate seed lots that are the equivalent of the U. 8§, No., 1
grade with the following exceptions:

(a) Size - the minimum size shall be 1 1/2 ounces and
the maximum size shall be 12 ounces.

(b) Sunburn (greening) shall be permissible.

(¢) Stem-end discoloration - not more than 4% (by
weight) of the potatoes shall have serious discoloration
extending beyond a depth of 1/2 inches.

(d) Immaturity, as indicated by feathering of skin,
shall not disqualify provided there is no undue loss of weight
from wilting or shrivelling of tubers.

{e) Oversize, undersize, and/or Hollow Heart - it shall
be permissible to use tags on potatoes containing an excess of
oversize, undersize, and/or Hollow Heart providing tags
indicate excess tolerance, Grower must submit evidence that
he had an agreement with the purchaser stating that said
purchaser is willing to accept such a grade.

(f) Single side growth cracks may extend two-thirds
length of tuber and one-fourth the diameter of the tuber.

(g) Washing of certified seed potatoes to be tagged with
the official tag of shall not be permissible unless required
by the buyer. Presence of soil on tubers shall not constitute
reason for throwing them out of the grade. Grower should
allow for weight of soil when packaging potatoes for sale.

{h) Sprouts - not more than 10% of the lot may have
sprouts more than 3/4 inch in length, Individual sprouts or
clusters shall not be scored on appearance or length if within
the 10% tolerance., Excessive sprouts may be permitted upon
evidence of agreement of purchaser.

(i) Cuts and bruises shall be scored only if the depth
exceeds 1/2 inch.
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(j) Air cracks shall bhe scored only if the depth exceeds
1/2 inch.

(2) In addition to grade, the blue tags shall be used to
designate the class of seed as follows:

(a) Seeds meeting all requirements for Generation IV and
Generation V of PVX-tested and non PVX-tested seed class
shall be tagged with a blue tag having PVX-tested or non
PVX-tested printed clearly as the face of the tag, and
Generation printed with the grower's name, address, etc at the
time the tags are ordered by the grower. AUTH. and IMP, Sec.
80-3-104, MCA,

RULE IV RED TAGS (1) This tag shall be used to
designate seed lots that are the equivalent of U. 5. No. 2

.grade with the following exceptions:

(a) Size - the minimum size shall be 1 1/2 ounces and
the maximum shall be 12 ounces.

(b) Second growth shall not be deliberately removed.

(c) Exception: in regard to sunburn, (greening),
stem-end discoloration, immaturity, oversize, undersize, and
Hollow Heart, shall be the same as for the blue grade.

(d) Sprouts - not more than 10% of the lot may have
sprouts more than 3/4 inch in length. Individually, sprouts or
clusters shall not be scored on appearance or length if within
the 10% tolerance. Excessive sprouts may be permitted upon
evidence of agreement of purchaser.

{e) Cuts and bruises shall be scored only if the depth
exceeds 1/2 inch.

(f) Air cracks shall be scored only if the depth exceeds
1/2 inch,

(g) Growth cracks shall not be scored.

{2) In addition to grade, the red tag shall alsoc be used
to designate the CLASS of seed as follows:

{a) Seeds meeting all requirements for Generation I,
Generation II and Ceneration III of stem-cut, PVX-tested and
non PVX-tested seed class shall have stem-cut, PVX-tested, non
PVX-tested, whichever is appropriate, printed clearly across
the face of the tag and Generation printed with the grower's
name, address, etc. at the time the tags are ordered by the
grower. AUTH. and IMP. Sec, 80-3-104, MCA.

RULE V_ DROP SEED GRADE (1) Drop seed grade seed lots
shall have a minimum weight of 1 ounce and a maximum of 4
ounces.

(2) There is no special color tag for drop seed grade.
The words DROP SEED shall be printed on the tag with the
grower's name, address, etc, and seed class at the time the
tags are ordered by the grower, All other requirements for
seed class shall be met according to the tag coler and class.
AUTH, and IMP, Sec. 80-3-104, MCA,

RULE VI TAGS AND CRADES FOR BULK SHIPMENT (1) Potatoes
shipped in bulk shall meet all grade requirements. All
official grade tags and seals shall be issued for bulk
shipments., All carriers shall be tagged and sealed in such a
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manner that it will be impossible to add or remove tubers
during transport to the receiving point,

(2) Tags carrying information described in this section
shall be used and, in addition, the following information must
be filled out on the bulk tag at the time of sealing the
carriers:

(a) Seal number

(b) Inspection certification number

(c) Date inspected

(d) Buyer's name

(e) Date and time loaded

(f) Trucking firm's name and driver's initials

(g) Carrier license or car number

(h) Approximate weight (100 lbs occupies about 2.4 cubic
feet, or .42 x cu. ft, = number of CWT's), AUTH. and IMP.
Secs., 80-3-104 and 80-3-110, MCA.

3. The reasons for the proposed adoption of these rules
are as follow:

(a) to clarify the department's responsibility in
grading certified seed potatoes.

(b) to clarify the department's responsibility in
inspecting the seed potatoes.

4, Interested parties may submit their data, views or
arguments concerning the proposed rule in writing to the
Department of Agriculture, Agriculture/Livestock Building,
Capitol Station, Helena, Montana 59620, no later than July 30,
1983,

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to the Department of Agriculture,
Agriculture/Livestock Building, Capitol Station, Helena,
Montana 59260, no later than July 30, 1983,

6. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption, from the Administrative Code Committee of the
legislature; from a governmental sub-division or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 10 persons, based
on 100 seed potato growers in Montana.

S ///
Keith Kelly, Birecto
Montana Department gf Agriculture

Certified to the Secretary of State June 20, 1983.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HORSE RACING

In the matter of the proposed )
amendments of 8.22,610 concern-)
ing interest and penalties on )
fines levied by stewards; 8.22.)
808 subsection (6) concerning )
objections and protests; 8.22. )
1501 subsection (6) concerning )
general provisions; and pro- )
posed adoption of new rules; )
under sub-chapter 3, a new rule)
concerning a stay of summary )
imposition of penalty and a new)
rule concerning hearing exam- )
iner; a new rule defining the )
duties of the executive secre— )
tary under a new sub-chapter 4;)
a new rule under sub-chapter 15)

concerning definition of con- ).

duct detrimental to the best )
interests of racing; new rules )
under sub-chapter 16 concerning)
a definition of exotic forms of)
wagering and bonuses for owners)
of Montana breds )

TO:

All Interested Persons:

NOTICE OF PROPOSED AMENDMENTS
OF 8.22.610 STEWARDS; 8.22.808
{6) OBJECTIONS - PROTESTS,
8.22.1501 GENERAL PROVISIONS;
and PROPOSED ADOPTION OF NEW
RULES under sub-chapter 3,
STAY OF SUMMARY IMPOSITION

OF PENALTY and HEARING EXAM-
INER, under sub-chapter {4,
POWERS AND DUTIES OF EXECUTIVE
SECRETARY, under sub-chapter
15, DEFINITION OF CONDUCT
DETRIMENTAL TO THE BEST INTER-
ESTS OF RACING; under sub-
chapter 16, DEFINITION OF
EXOTIC FORMS OF WAGERING and
BONUS FOR OWNERS OF MONTANA
BREDS

NQ PUBLIC HEARING CONTEMPLATED

1. oOn July 30, 1983, the Board of Horse racing proposes
to amend and adopt the above stated rules.

2. The proposed amendment of 8.22.610 will add new subsec-
tions (9) and (10) and renumbers all following subsections.The full

text of the rule is located at pages 8-652 through 8-655, Adminis-
(new matter underlined, deleted matter

trative Rules of Montana.
interlined)
"8.22.610

STEWARDS (1) ...

{3) 1Interest on fines levied or imposed by stewards

is payable at the rate of 10% pexr annum.

(10)

Penalty on fines levied or imposed by stewards

is payable at the rate of 50% in all cases in which

the fine is not paid within 30 days after the order

imposing the fines becomes final and effective,

+9% (11) ..."

3. fthe board is proposing the amendment to implement sec~
tion 9 (4)(e) of Chapter 563, Laws of 1983 which gave the board
the authority to adopt by rule interest on unpaid fines. In
the past persons fined would not pay the fines imposed in a

timely manner.

pay the fine just prior to being licensed,

Many would wait until the following spring and

The authority of

the board to make the proposed amendment is based on section

23-4-202

12-6/30/83
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4. The proposed amendment of 8.22.808 will amend subsec-
tion (6) and will read as follows: (full text of rule is loca-
ted at page B-693, Administrative Rules of Montana) (new matter
underlined, deleted matter interlined)

"8.22.808 OBJECTIONS - PROTESTS (l)...

{6) If a jockey wishes to protest a happening at a race,
he must notify the clerk of scales immediately upon his
arrival at the scales for weighing in. The clerk of scales
will thereupon put the jockey in touch with the stewards
by telephone.

(n..."

5. The board is proposing the change as a housekeeping
amendment which responds to experience in applying the rule.

It clarifies the role of the clerk of scales in a protest pro-
ceeding. The authority of the board to make the proposed amend-
ment is based on section 23-4-104, MCA and implements the same.

6. The proposed amendment of 8.22.1501 amends subsection
(6) and will read as follows: (new matter underlined, deleted
matter interlined) (full text of the rule is located at 8-725 -
8-728, Administrative Rules of Montana)

"8.22.1501 GENERAL PROVISIONS (1) ...

{6) No person shall wiiifuliy enter, or cause to be
entered, or start, a horse which he knows or believes to
be ineligible or disqualified.

(7) ..."

7. The board is proposing the change as a housekeeping
amendment which responds to experiences in applying the rule.
It eliminates the necessity to prove a particular intent. The
authority of the board to make the proposed amendment is based
on section 23-4-104, MCA and implements the same.

8. The proposed adoption of the rule concerning stay of
summary imposition ©f penalty under sub-chapter 3 will read
as follows:

"I. STAY OF SUMMARY IMPOSITION OF PENALTY (1) Either

the applicable board of stewards or the board of horse

racing may stay the imposition of a fine, license suspen-

sion and/or other penalty that results from a summary
hearing conducted by the stewards with respect to viola-
tions of the rules of the board, the customs of the course,
and the Montana Codes Annotated.

(2) Stays may be granted upon timely application and
for good cause shown and may extend for any length of time
not exceeding final order of the board of horse racing
and sufficient time to petition for judicial review."

9. The board is proposing adoption of  the new rule in the
interest of due process, the rule allows for impacted parties
to have adequate time to prepare a course of action or non-
action., This rule is mandated by section 9, subsection {4}
of Chapter 563, 1983 Montana session laws. The authority of
the board to make the proposed adoption is based on section
. 23-4-202 (4) (b), MCA and implements the same.
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10. The proposed new rule under sub-chapter 3 concexning
hearing examiners will read as follows:

"ITI. HEARING EXAMINERS {1) 1In accordance with sections

2-4-611 and 37-1-121, MCA, a hearing examiner may be

appointed to preside over administrative contested case

proceedings under the jurisdiction of the board of horse
racing. In those instances in which hearing examiners

are appointed the powers of the board defined by these

administrative rules of procedure shall be available to the
hearing examiner. The board of horse racing retains
jurisdiction under section 2-4-621, MCA to make all final
orders."

11. The board is propesing the adoption of this rule to
clarify the role of the hearing examiner in contested case hear-
ings. The authority of the bhoard to make the proposed adoption
is based on section 23-4-202 (4), MCA and implements sections
23~4-202 (4) and 37-1-121, MCA.

12. The proposed new rule under sub-chapter 4 will read
as follows:

"III. POWERS AND DUTIES OF EXECUTIVE SECRETARY (1) In

accordance with section 23-4-106, MCA, the department shall

appoint an executive secretary.
(2) The executive secretary shall:
{(a) supervise race meets and oversee all activities

of all racing officials;

{(b) hire and supervise all state racing officials for
the department;

(¢) inspect race facilities;

{d) make inquiries into the financial dealing and
solvency of any licensee;

(e} handle complaints and make recommendations to the
board in their regard;

(f) prepare agendas for all board meetings;

{(g) schedule hearings and have hearing examiners
appointed;

(h) perform other duties as directed by the board;

(i) hire staff to assist him in performing his duties;

{j) maintain and preserve the official records of the
board." '

13. The board is proposing the adoption to define the
duties of the executive secretary as called for by section 23~
4-106, MCA. (section 7 of Chapter 563, Laws of 1983) The
authority of the board to make the proposed adoption is based
on section 23-4~104 and 23-4-106, MCA and implements section
23-4-106, MCA.

14. The proposed new rule under sub~chapter 15 will read
as follows:

"1V. DEFINITION OF CONDUCT DETRIMENTAL TOQ THE BEST

INTERESTS OF RACING For the purpose of implementing sec-

tion 23-4-202 (2), MCA, as amended, the board rules that
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the following conduct is detrimental to the besgt inter-

est of racing but without limitation:

(1) disturbance of the peace on the grounds of a race
meet;

(2) fighting, brawling, assault, intimidation, causing
an altercation or participating in an altercation on the
grounds of a race nmeet;

{3) use of boisterous, abusive and excessive profanity
on the grounds of a race meet;

{4) committing moving traffic motor vehicle violations
on the premises of a race meet;

(8) carrying fire arms or other dangerous weapons on
the grounds of a race meet;

[6) mutilation or maiming of a race horse or other
animal;

(7} possession, sale or giving away of a controlled drug
or other chemical substance on the grounds of a race meet
without a valid prescription;

(B) negotiating stolen checks and issuing bad checks;

{(9) being a habitual offender of the laws of racing in
this state;

{10) having beeén convicted of a crime involving moral
turpitude but not having completed state supervision;

{11) making unwarranted or frivolous claims of foul;

(12) discbeying orders from stewards;

(13) entering a horse at more than one race meet on the
same day."

15. The rule is needed to give substance to the word
"detrimental” as it is applied to the regulation of horse racing.
In many instances the word without specification is challenged
in litigation. The rule is mandated in section 9 (2) of Chapter
563, Laws of 1983. The authority of the board to make the pro-
posed amendment is based on section 23-4-202 (2), MCA and imple-
ments the sane.

16. The first new rule under sub-chapter 16 will read
as follows:

"y. DEFINITION OF EXQTIC FORMS OF WAGERING For purposes

of section 23-4-202, (4)(f), MCA, ‘exotic forms of wagering

on races' are defined as including, but not limited to,

Daily Double, Quiniela or Quinella, Big Q, Twin Quin, Exacta,

Tri-fecta, and in general every form of wagering excegt

win, place and show."

17. The new statute enacted by the last legislature refers
to "exotic" as a form of wagering but offers no definition.

This simple rule defines the word "exotic" as it is used. The
definition is within the authority of the board, This defini-~
tion is necessary in order to implement section 9, subsection
{4) (£) of Chapter 563, Laws of 1983. The authority of the
board to make the proposed amendment is based on section 23~
4-202 (4) {f), MCA and implements the same.
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18. 'The second proposed new rule under sub-chapter 16
read as follows:

"YI. BONUS FOR OWNERS OF MONTANA BREDS (1) 1In accord-
ance with section 23-4-202 (4), MCA, licensees shall pay
to the department, within five days after the date col-
lected, an additional 2% of all betting money derived from
exotic wagering on races which shall be set aside, placed
in, and distributed from, the board's agency fund account.
30% of the amount thus set aside shall be used by the board
of horse racing to defray administrative costs and shall
be transferred to the board's earmarked revenue account.
The balance shall be used and distributed as bonuses to
licensed owners of Montana bred horses pursuant to section
23-4-304 (2), MCA.

(2) Two percent of the exotic wagering at an individual
race meet shall be paid to the department. Thirty percent
of this amount shall be used by the board. The remaining
70% of this amount shall be designated as the '"Owners'
Award Pool' and be distributed to owners of Montana breds
having won a portion of any purse at that meet as follows:

{a) divide the total amount of the 'Owners' Award pool'
from each race meet by the total amount won by Montana
bred horses at that same meet;

{(b) multiply the resulting amount (from above) by the
total amount each individual owner's Montana bred horses
won at that same meet. The resulting amount shall be each
individuals owner's award for that individual race meet;

(c) Only the money contributed by the licensee conducting
the race meet may be considered in computing the bonus;

(d) The licensee shall supply a list to the board of
all Montana bred winners, their owners and amounts of purse
monies earned. This list must be supplied no more than
10 days at the end of a meet.

{3) All funds collected under this rule shall be distri-
buted within 30 days after the end of the current racing
season. The award, as specified in 23-4-304 (2), McCa,
shall be paid to owners of Montana bred horses 'finishing
in the money' at individual race meets and ghall be derived
from amounts generated and paid by the same meet.

{4) The sums paid to the department under this rule shall
be in addition to the 20% withheld on all pools, and shall
not be used in calculating and paying purses by individual
licensees."

19. Section 23-4-202 {4), MCA, gives the board the author-

ity to withhold up to 2% additionally from exotic wagering pools
to be set aside for a bonus to the owners of Montana bred horses
and for board expenses, This rule specifically requires that
the entire 2% shall be withheld and that 30% of this amount

be used to defray its administrative expenses. The authority

of the board to make the proposed adoption is based on sections
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23-4-104 and 23-4-202 (4) (4), MCA and implements section 23-
4-202 and 23-4-304, MCA.

20. Interested persons may submit their data, views or
arguments concerning the proposed amendments and adoptions in
writing to the Board of Horse Racing, 1424 9th Avenuce, Helena,
Montana 59620-0407, no later than July 28, 1983.

' 21, 1If a person who is directly affected by the proposed
amendments and adoptions wishes to express his data, views or
arguments orally or in writing at a public hearing, he must
make written request along with any written comments he has

to the Board of Horse Racing, 1424 9th Avenue, Helena, Montana
59620-0407, no later than July 28, 1983.

22. 1If the board receives requests for a public hearing
on the proposed amendnments and adoptions from either 10% or
25, whichever is less, of those persons who are directly affect-
ed by the proposed amendments and adoptions; from the Adminis-
trative Code Committee of the legislature; from a governmental
agency or subdivision; or from an association having not less
than 25 members who will be directly affected, a public hearing
will be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register.

23. The authority and implementing sections are listed
after each proposed change.

BOARD OF HORSE RACING
LINDA KING, ACPING CHAIRMAN

BY:

BUCHANAN, DIRECTOR
PARTMENT OF COMMERCE

Certified to the Secretary of State, June 20, 1983,
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BEFORE THE DEPARTMENT OF COMMERCE
OF THE STATE OF MONTANA

In the matter of the amendment
of Rule 8.79.101 (5), (6){(a),
(b), (7), (8), (11)(e), (f)
(13) regarding purchase and
resale: Rule 8.79.201 (1) (4)
regarding trade practices:

) NOTICE OF THE PROPOSED AMEND-
) MENT OF RULE 8.79.101 (5),

) (6)(a), (b), (7), (8), (1l1)

) (e), (f), (13) TRANSACTIONS

) INVOLVING PURCHASE AND RE-

) SALE OF MILK WITHIN THE STATE
). RULE DEFINITIONS; RULE B.79.
)
)
)
)
)

2017(1) (d) REGULATION OF OUN-
FAIR TRADE PRACTICES

NO HEARING CONTEMPLATED
DOCKET #65-83

TO: All Interested Persons
1. On July 30, 1983, the Milk Control Bureau of the De-
partment of Commerce proposes to amend Rule 8,79.101 at the
request of Gallatin Dairies to permit dairies to delay extend-
ing unit prices until the end of the billing period (subsection
5) and on its own cognizance to permit licensed Montana milk
distributors to use composite milk samples to test for butter~
fat content and to amend Rule 8.79.201 (1)(d) to revise the
reference marketing areas in the rule so it coincides with the
repeal of 81-23-301, MCA, effective August 1, 1983.
2. Proposed Rule B8.79.101 (5), (6)(a), (b), (7), (8),
(11) (e), (f) and (13) as amended will read as follows: {(full
text of rule is located at pages 8-2302 through 8-2310 Admin-
istrative Rules of Montana) (new matter underlined, deleted
matter interlined)
"8.,79.101 TRANSACTIONS INVOLVING THE PURCHASE AND RESALE
OF MILK WITHIN THE STATE - RULE DEFINITIONS (1) .
(5) Distributors, jobbers and import jobbers dellver—
ing to wholesale stops, must leave at such wholesale
stops an invoice of the sales of fluid milk for each
day's delivery, itemized as to number of each separate
form or use of milk sold and the total price of each
such form or use sold. In instances where the distribu-
tor elects to utilize a computer to bill its customers,
the distributor may elect to forego recording the total
price and unif price of each such form or use of milk
sold on the invoice left with the wholesale customers.
In the computer invoice utilized, the billing system
must indicate for each delivery, the number of each
separate form or use of milk sold, the unit price of and
the total price of each such form or use sold,™
3. The purpose for the Gallatin Dairy Inc. request to
amend Rule 8.79.101 (5) is to allow for greater flexibility in
the rule to permit the use of alternative systems which will
result in a considerable time and cost savings to Gallatin
Dairies Inc.
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4. Proposed Rules 8.79.101 (6)(a), (b), (7), (8) (11)
(e}; (f), and (13), as amended will read as follows: (full
text of rule is located at pages 8-2302 through 8-2310 Admin-
istrative Rules of Montana) (new matter underlined, deleted
matter interlined)

"8.79.10]1 PURCHASE AND RESALE OF MILK (1) . . .

(6) All tests testing-procedures approved by the
Animal Health Division of the Montana Department of
Livestock shall be considered by the Department as offi-
cial tests for the purpose of Administration of the Milk
Control Act.

tay—-Iin-the-case-of-contreversy;-butterfat-testing-re-
sults-frem-sampling-techniques-empioyed~by-Miltk-Contret-
Bureau-personnel-and-testing-procedures-performed-by-the
Animat-Health-Biviaton-ef~the-Peparement-of-biveatock---
wili-be-considered-by-the-Bepartment-as-the-official-tases
to-determine-the-minimum-producer-paymener

tb}--Piant-resules-of-producer-puteerfat-testas-with-—-—
variaeions-in-excess-of-tan-hundredehs-{:-16)-of-a-parcent
frem-Milk-Control-Burcaun-resutts-witl-pot-be-nceeptad-an-
an-aitewable-deviations

(7)__ When producer payments are based upon butterfat
tests from compogite samples, a portion of each composite
sample must be retained until the succeeding composite
sample is tested.

{7¥--Biatributers-must-test-each-farm-butk-tank-of-pro-
ducer-mith-picked-up-by-each-distributor-or-contract-hant-
er;——-Peat-results-are-to-ba-used-by-distributors-to-de--—-—
termine~producer-payments-each-monthr——Each-sample--must-—
be-retained-for-a-period-of-saven-{3})-days.

(8) Each distributor must maintain a record of butter-
fat tests of each producer's milk or cream covering each
pay period ef-every-farm-buik-tank-of-preducer-mitk-pieked
np-by-processers~or-contrase-haunters, Such record shall
be kept on file for two years and be made available to any
authorized agent of the Department upon request. . . .

(1) . . .

(e) Producer butterfat tests for the first half of the
month or other test period eaeh-farm-bulk-tank-ef-preducer
mitk-preked-up.

(f) Producer butterfat tests for the last half of the
month or other test period.

{¥y--Pounds-af-producer-mitk-dettverad-each—-day-of-pieck-
up-from-eash~£farm-bultk-tank.

(13) On or before the 15th day of each month, each dis-
tributor must submit to the Department a duplicate or
other correct copy of his producer payroll, for the pre-
‘ceeding month indicating the-daily-weighe-sf-mitk-deliver-
ed-from-cach-farm-buik-tank-ef-producer-mitk-and-each-pue-
serfae—teok-of-samer-the total producer deliveries and
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payment for the preceeding month for each producer sup-

plying the plant.”

5. 'The amendments to the rule are proposed t0 permit
licensed Montana milk distributors to use composite milk
samples to test for butterfat content because fresh milk
testing would place an additional cost and administrative
burden on milk processing plants without any justifiable
reason for requiring it.

6. The proposed Rule 8.79.201 (1) (d) as amended will
read as follows: (full text of rule is located at pages
8=-2311 through 8-2313 Administrative Rules of Montana) (new
matter underlined, deleted mattér interlined)

"8.79.201 REGULATION OF UNFAIR TRADE PRACTICES (1)

{d) The purchasing, processing, bottling, packaging,
transporting, delivering or otherwise handling #m-any-
marketing-area-of milk which is to be or is sold in the
State of Montana or otherwise disposed of at less than the
minimum wholesale or minimum retail prxces established by
the board pursuant to the act . . .

7. The amendment to the rule is proposed so language

coincides with 81-23-301, MCA.

8. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Milk Control Bureau, 1430 Ninth Avenue, Helena, Montana 59620
no later than July 28, 1983.

9. If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written re-
quest for a hearing and submit this request along with any
written comments he has to the Milk Control Bureau, 1430 Ninth
Avenue, Helena, Montana 59620 no later than July 28, 1983.

10. If the Department receives requests for a public hear-
ing on the proposed amendments from either 10% or 25, whichever
is less of the persons who are directly affected by the pro-
posed amendments, from the Administrative Code Committee of the
Legislature, from a governmental agency or subdivision, or from
an association having no less than 25 members who will be dir-
ectly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be 38 based on twelve (12) licensed distrib-
utors, two hundred ninty eight (298) producers and seventy
three (73) jobbers licensed to do business in Montana.

11. The authority of the Department to amend the proposed
rules is based on Section 81-23-104, MCA, and implements Sec-
tions 81-23-103, 81-23-105 and 81-23-402, MCA
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Gary Buchanan, Director
Department of Commerce

BY 7 Alzduw éﬁ o
William E. Ross, Chie
Milk Control Bureau

Certified to the Secretary of State June 20, 1983.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE

In the matter of the adoption ) NOTICE OF PUBLIC HEARING
of a rule concerning retention) ON ADOPTION OF A NEW RULE
of bank records. ) RETENTION OF BANK RECORDS

TO: All Interested Persons:

1. On August 4, 1983, at 1:30 p.m. a public hearing will
be held in the Downstairs Conference Room, Department of Com-
merce building, 1430 9th Avenue, Helena, Montana, to consider
the adoption of a new rule concerning retention of bank records.

2. The proposed rule does not replace or modify any sec-
tion currently found in the Administrative Rules of Montana,

3. The proposed rule will read as follows:

"!. RETENTION OF BANK RECORDS (1) The following

schedule establishes the minimum period for retention =~

of bank records other than those specified in section

32-1-491 (1), MCA. When a bank microfilms or photo-

graphs records in the regular course of business as

permitted by section 32-1-492 through 32-1-494, MCA,

the retention period of the microfilm or photographs

must be the same as specified below.

(2) Banks must comply with all federal laws and
regulations reqgquiring specific retention periods for

the records enumerated in those laws or regulations.

Likewise all state laws governing retention of person-

nel records, corporation records, etc. must be complied

with.
{3) Minimum retention period

Symbols )

The following defined symbols are hereby adopted for

use in rule I.

(a) "C" - number of years after c¢losing account.
(b} "T" - number of years after termination of trans-
action.
(c) "P" - permanent records.
. {d) "Arabic numeral” - number of years after making
record unless other symbol appears.
Administration
Bank records that relate to the corporation of
the corporate existence of the bank........ P P
Minutes of directors, executive committee an
stockholder meetings........... [ [ .. P
Bank charter,..... R N e aasaiaatatannsannnnnn P
Incorporation Papers........oeveesss bererraae P -
Bank examination reports..........veen. e 7
Condition reports....... vesean Cevraraaerens [ |
Income and dividend reports........cciccvnsnianen 7
Capital stock certificates and stocKk....vveevesssP
Stock register bOOK....iveinrvreneennans Cieserenan P
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Stock certificate book....... Ceras e . v P
Capital stock ledger....iveervreisnsersnnnnnnens P
Audit or directors' examination reports.......... 7
2 e T taceraesanreaes?

Checking Accounts

Dormant accounts and vouchers...... vasseavsaasa20T
Resolutions........ Carensserannaans P - Lo
Authority file........ N - 1o
Signature cards....... R Pesessersasraans +8C
Stop orders.....cceeennnn. Veaeneas Ceeeeraaasaaan .1
Trial balance...... Ceeaeetarascnans [P teseeas 1

Proof and Transit

Proof machine sheets or tapes......cioveenmuncces 2
Cash letters(film).............. U |

Correspondent Accounts

AdvicCesS...veriinnn. fhseareerearre st eareasnneunneal
Drafts....c.oenun besssseseneveetonanannne caereneal
Statement. ... ieineerirnseanavarnne P -]
ReconcilementsS..oveeeesannss seeeann veesanaseverasl
Loans

Charged off ledger cardsS.....cieveeessanassanncssP

Liability ledger.....vcceeerenneas R - [
Loan & digscount register........... S heeaeraeann .7
ReESOIULIONS. . v ieernnnsnnnss [ Wrreseaae 8C
Debit and credit tlckets(coupons)........ ..... .3
Credit files (not including financial

statements) veeverenanean teasaaana arse e 8c
Trial balanCe...uveriesvattavnonrsosnonsnnnans i 1
Collateral cards and receiptS.....ceeeeens vesseaIC
Expired insurance polici€S.....c.eenenecaacns -

Savings Accounts

Dormant accounts and vouchers......-c....u.. vee20T
Resolutions.....vviveivneanosseninanes Ceseaaas ....8C
Signature cards and/or power of

attorney....... crersse et e teeeeasea8C
Cancelled certlflcates and register copies...... 7
Investments

Ledger CArAS....ersrorreoentassnisssacanssannanss 7
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Broker confirmations, invoices, etc.
(including customers trust).....cevveeererenseana 1

Safe Deposit

Leases or contracts..... sessasene sessetaassans veed
Access ticketsS.uveesivrarvsaoronersnarnnsnnns vresed
Signature cards...vcervsaacsrrons [P [
Contents after removal....veevvnvacnnsns veeaneans?
Trust

Minute book....cuvveusa. seserteesseasataenane s P
Trust ledgers..cve esvensronanns P { t o]
Letters testamentary..... et iaasss st raeraes . 20C
Tax returns........ teranna Y i
Annual accounting..veenececsnesnarvsnnasanesssannsd
Final accounting...... e sscteerassasterraeses —le
Fiduciary bond..sevecevecerssensanasnsanns ceiaseead
Miscellaneous

Paid officers checkS....viivscenscensrrannnas e
Dividend ChecksS.. i iiiseanenarscnsscnnrtanversanns 7
Correspondence. ... ceovvaes cesireneane setasnesanans 3
General ledger....v.isvveeanaacons PN vee P
Daily statement......... Cerssrarsaaeaaann [ -

{4) 1If a bank does not maintain records enumerated
above but maintains similar records with equivalent
information, the bank's records must be retained- for
the time specified above as to the equivalent records."
4. 'The rule is being promulgated to comply with the
direction of House Bill 480, (Chapter 314, Laws of Montana,
1983) in the creation of rules with respect to record retention.

5. Interested persons may present their data, views
or arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to Les
Alke, Commission of Financial Institutions, 1424 9th Avenue,
Helena, Montana 59620, no later than July 28, 1983.

6. Robert Wood, Helena, Montana, has been designated
to preside over and conduct the hearing.

7. The authority of the department to make the proposed
adoption is based on section 1, Chapter 314, Laws of Montana,
1983 and implements the same.

DEPARTMENT OF COMMERCE

GARY BUCHANAN, DIREC

Les Alke, Commissioner of
Financial Institutions
Certified to the Secretary of State, June 20, 1983.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the adop- ) NOTICE OF PUBLIC HEARING ON
tion of rules pertaining to ) THE PROPOSED ADOPTION OF
the displaced homemaker ) RULES PERTAINING TO THE

program. ) DISPLACED HOMEMAKER PROGRAM.

TO: All Interested Persons
4
) 1. On July 20, 1983 at 10:00 a.m. a public hearing
will be held in the Highway Department Auditorium, Helena,
Montana to consider the adoption of rules pertaining to the
Displaced Homemaker Program.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implenments the
same.

2. The rules proposed to be adopted are as follows:

RULE 1. DISPLACED HOMEMAKER PROGRAM PURPOSE . .

(I) It is the intent of this program to provide neces-
sary counseling, training, jobs, services, and health care
for displaced homemakers so they may achieve independence and
the economic security vital to a productive life,

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE I1I. DISPLACED HOMEMAKER PROGRAM DEFINITIONS

(1) Act means the Digplaced Homemaker Act, 1983 Mont. .
Laws, Ch. 709.

(2) Administrative Entity means the organization or
agency designated by the Commissioner to administer a dis-
placed homemaker program.

(3) Affirmative Action means specific results-oriented
policy and procedures through which an agency commits itself
to every good faith effort to correct deficiencies in the
equitability with which it servces significant segments of
its eligible population.

(4) Commissioner means the Commissioner of Labor and
Industry.

(5) Counseling means the process of assisting partici-
pants in realistically assessing their needs, abilities, and
potential; of providing guidance in the development of voca-
tional goals and the means to achieve them; and of helping
with the solution of a variety of individual problems occur-
ring during participation.

(6) Displaced Homemaker is defined at [Section 3, 1983
Mont. Laws, Ch. 709.]

(7) Economically Disadvantaged means an individual who
(a) receives, or is a member of a family which receives,
cash, voucher, or scrip welfare payments under a federal,
state, or local welfare program; (b) has, or is a member of a
family which has, received a total family income for the
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six-month period prior to application for the program invel-
ved. (exclusive of unémployment compensation, child suppeort
payments, and welfare payments) which, in relation to family
size, was not in excess of the higher of (i) the poverty
level determined in accordance with criteria established by
the Director of the U.S, Office of Management and Budget, or
(ii) 70 percent of the lower living standard income levels;
(¢) is receiving food stamps pursuant to the Food Stamp Act
of 1977; (d) is a foster child on behalf of whom state or
local government payments are made; or (e) in cases permitted
by regulations of the Secretary, is an adult handicapped
individual whose own income meets the requirements of clause
(a) or (b) but who is a member of a family whose income does
not meet such requirements.

(8) Employability Development Plan (EDP) means a writ-
ten plan for each participant which outlines the steps neces-
sary to obtain unsubsidized employment. At a minimum, an EDP
must include: assessment of job readiness and skills, bar-
riers to employment, specific employment and training needs,
services identified to meet needs, and transition steps to
employment. It must be signed by the participant and copies
must be placed in the participant file and given to the
participant. The EDP shall be reviewed and updated at least
every 90 days. The EDP format shall be made available to
Subgrantees by the Department of Labor and Industry. Those
Subgrantees who desire to use a format different from that
supplied by the Department are required to submit their
proposed format to the Department for prior approval.

(9) Egual Employment Opportunity (EEO) means the basic
right of every individual, regardless of race, creed, color,
sex, national origin, handicap, political affiliation or
belief, or age, to pursue job and training opportunities
without being subjected to discrimination under any program
or activity supported by federal funds in whole or part.

(10) Handicapped Individual means any individual who has
a physical or mental disability which for such individual
constitutes or results in a substantial handicap to employ-
ment, and who is certified by the Department of Social and
Rehabilitation Services. .

(11) Older Worker means a person who is 55 years of age
or older.

(12) Participant means an individual who is determined
eligible and is enrolled into any employment, training or
services program.

(13) Performance Standards means factors used to evalu-
ate the performance of programs.

(14) Placement means the act of securing unsubsidized
employment for or by a participant.

(15) Program means a multipurpose service program estab-
lished by the Commissioner to serve Displaced Homemakers.

(16) Underemployed Individuals means (a) persons who are
working part time but seeking full time work; or (b) persons
who are working full time but whose current annualized wage
rate is not in excess of "for a family of one" the higher of
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either (1) the poverty level, or (2) seventy percent of the
lower living standard income level.

(17) Unemployed Individuals means individuals who are
without jobs and who want and are available for work. The
determination of whether individuals are without jobs shall
be made in accordance with the criteria used by the Bureau of
Labor Statistics of the Department of Labor and Industry in
defining individuals as unemployed.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE 1II. DISPLACED HOMEMAKER PROGRAM, ADMINISTRATIVE

ENTITIES

(1) Administrative entities selected to operate multi-
purpose service programs will assure through the grant agree-
ment or contract that they will maintain adequate fiscal and
programmatic systems.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.,

RULE 1V. DISPLACED HOMEMAKER PROGRAM, COORDINATION

(1) The programs must be developed in cooperation with
federal, state and local agencies and with private employers.

(2) An Advisory Board must be established by each
subgrantee and will serve in an advisory oversight capacity.
The Advisory Board must be representative of the community
and should include such organizations as federal, state and
local social service agencies, organized labor, private
employers, local education agencies, and community service
organizations including women's organizations.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE V. DISPLACED HOMEMAKER PROGRAM, CRITERIA FOR GRANT

MAKING

(1) Administrative entities will be selected annually
by the Commissioner through a competitive solicitation process
to operate multipurpose service programs.

(2) The Commisgsioner will provide public notice of fund
availability, ‘accept and revievw proposals and award grants
based on standard selection criteria.

(3) Public and prlvate non-profit agenc1es or organhiza-
tions may apply to be administrative entities.

(4) Selection criteria will be included in the solici-
tation package developed by the Commissioner.

(5) The c¢riteria include:

(a) administrative capability;

(b) community service;

(c) demonstrated effectiveness; and

(d) coordination with appropriate community
service agencies.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.
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RULE VI. DISPLACED HOMEMAKER PROGRAM, LOCAL FUNDING

REQUIREMENT

(1) Any proposal to operate a program must demonstrate
community support by including at least fifteen percent of
the operational cost as a local contribution. The local
contribution may include in-kind contributions. No other
state or federal funds may be used as match.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE VII. DISPLACED HOMEMAKER PROGRAM, GRADUATED FEE

SCHEDULE

(1) Any program may adopt a graduated fee schedule for
services with prior written approval by the Commissioner.
Documentation justifying the fee schedule must accompany the
approval regquest.

(2) Graduated fee schedules should be based on the
participant's ability to pay and the cost of services pro-
vided.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE VIII., DISPLACED HOMEMAKER PROGRAM, STAFF

(1) To the extent possible, supervisory; technical; and
administrative positions in the programs must be filled by
displaced homemakers.

(2) Outreach to and recruitment of displaced homemakers
shall precede the filling of any staff positions.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE IX. DISPLACED HOMEMAKER PROGRAM, ELIGIBILITY

(1) Any Montana resident who meets the definition of
displaced homemaker is eligible to receive training and
services,

(2) 1Individual proposals shall establish priority for
service bhased on need. Minorities, older worker and handi-
capped individuals shall be considered when establishing
priority for services.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE X. DISPLACED HOMEMAKER PORGRAM, ACCEPTANCE OF

FUNDS

(I) The administrator of the local displaced homemaker
program may accept, use, and dispose of all grants or contri-
butions of money, services, and property for the purpose of
carrying out the provisions of the Act. Such grants or
contributions may include grants or in-kind contributions
from a local governmental unit.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.
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RULE XI. DISPLACED HOMEMAKER PROGRAM, ALLOWABLE

ACTIVITIES

(1) All activities under the program must be coordina-
ted with activities funded under the Job Training Partnership
Act (JTPA). Individuals eligible for JTPA should be served
through that funding source to the extent feasible. Funds
under this pncgram should primarily be used to serve indivi-
duals who are not eligible for JIPA services.

(2) Allowable zctivites may include but are not limited

to:

Job counseling;

Job training;

job placement;

referral to other soc¢ial service agencies;
development of social service programs;
support services; and

development of outreach programs to rural
areas.

(3) Job counseling should consist of development of an
employability development plan, identification of job bar-
riers and gkill assessment, and may also include testing,
personal and career goal setting and similar activities.

(4) Job training includes, but is not limited to,
enrollment in a public or proprietary school or other insti-
tutional setting for pre-vocational or vocational instruc-
tion.

(S5) Job placement means the hiring into unsubsidized
employment of an individual served by this program, providing
the subgrantee has taken the following steps:

(a) Made prior arrangements with the employer for
referral of an individual or individuals;

(b) Referred an individual who has not been specific~
ally designated by the employer;

(c) Verified from a reliable source, preferably the
employer, that the individual had entered on a job; and

(d) Recorded the transaction on an employer form or
other appropriate form.

Placement does not include referral to another program
activity, enrollment in education or training courses not
supported under CETA or entrance into the Armed Forces.

(6) Referral to other social service agencies includes
those agencies that provide information and assistance with
respect to health care, financial matters, education, nutri-
tion, and legal problems.

(7) Development of social service programs includes
assistance to and coordination of activities with other
social service agencies in fields such as health care, finan-
cial matters, educatlon, nutrition, and legal problems.

(8) sSupport services include child care for preschool
children, transportation -assistance to participate in the
program, health care, financial counseling, temporary shel-
ter, grants for education, and post-termination services.

(9) Development of outreach programs to rural areas

includes the prov151on of job counseling, tralnlng, placement
and referral services in outlying areas. Services should be

PR
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advertised in advance, through such means as the media and
local service organizations or agencies. A field office may
be set up for this purpose.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE XII. DISPLACED HOMEMAKER PROGRAM, MONITORING/

EVALUATION TECHNICAL, ASSISTANCE AND TRAINING SYSTEM

The purpose of oversight and monitoring is to assure
compliance, assess the efficiency and effectiveness of the
program, and prevent fraud and abuse through reviews, moni=-
toring, and evaluations. This actjvity identifies both
proficiencies and deficiencies. Where deficiencies appear
appropriate, action will be initiated to correct the problem.
oversight and monitoring may be accomplished using the fol-
lowing techniques:

(1) Reviews (desk monitoring) refer to the systematic
analysis of program data on a regularly scheduled basis.
Reviews are an analytical tool to measure program performance
against the plan. Program performance is analyzed in statis-
tical terms using information generated by the management
information system, the fiscal unit, and program units,

These reviews form the basis for further monitoring and
evaluation and may identify the need for modifications in
plans and practices.

(3) Compliance monitoring refers to efforts to assure
contract requirements, fiscal responsibilities, and adminis-
trative guidelines are followed. Included in this category is
monitoring of program operation to assure compliance with:

(a) provisions of the Act;

(b) regulations;

(c) assurances and certifications agreed to by the
subrecipients in their subgrants or agreements;

(d) fiscal, property, EEO, Affirmative Action, and
other legal requirements; and

(e) administrative requirements such as instructions,
policies, and procedures.

Compliance monitoring frequently involves on-site visits
using checklists devised to obtain information in the above
areas and interviews to see whether various reguirements and
procedures are being followed adegquately.

(3) Performance evaluation refers to efforts to measure
the accomplishment of performance standards. Performance
standards are described in most subgrants and agreements and
will be used as the basis for this evaluation. In addition,
performance evaluation may include the assessment of the
quality of training, placement, and counseling; the appropri-
ateness and availability of services; the effectiveness of
follow-up procedures; and the efficiency of management prac-
tices.

(4) Impact evaluation refers to evaluating the overall
impact of a particular program or components of a program.
This evaluation makes inguiry into and performs analysis
concerning program consequences in a given jurisdiction;
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identifies what is attributable to the program as opposed to
vhat might have happened anyway; determines whether a given
program is relevant to and appropriate for meeting the needs
of a target group; and whether a program could be enhanced by
innovative program linkages or increases or decreases in
resources. Ultimately, the output of impact evaluation
should help decide whether types of programs being conducted
actually make a difference, thus effecting the formulation or
reformulation of job training program policy.

(5) Technical assistance refers to the provision of
information, guidance, and training by staff to program
operators in areas where deficiencies are identified. Tech-
nical assistance does not involve monitoring or evaluation.
Assistance of this nature may be requested by the subre-
cipient or be initiated by the Commissioner.

(6) Training may be conducted with individual program
operators or through seminars, and workshops by geographic
area, program, or organizational level. Training may be
given to disseminate information on new programs, policies,
or procedures or as a means toc upgrade skills.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE XIII. DISPLACED HOMEMAKER PROGRAMS, ADMINISTRATIVE

STANDARDS

(1) General

(a) To ensure the integrity of the programs, special
efforts are necessary to prevent fraud and other program
abuses. Fraud includes deceitful practices and intentional
misconduct, such as willful misrepresentation in accounting
for the use of program funds. "Abuse" is a general term
which encompasses improper conduct which may or may not be
fraudulent in nature. Wwhile any violation of the Act or
regulations may constitute fraud or program abuse, this part
identifies and addresses those specific program problems
vhich are of most concern to the Commissioner.

(b) This Subpart sets forth specific responsibilities
of recipients and subrecipients to prevent fraud and program
abuse in programs.

(2) Conflict of Interest

(a) No member of any Advisory Board under this Act
shall cast a vote on the provision of services by that member
(or any organization which that member directly represents)
or vote on any matter which would provide direct financial
benefit to that member or to the organization he or she
represents.

(b) Each recipient and subrecipient shall avoid organi-
zational conflict of interest, and their personnel shall
avoid personal conflict of interest and appearance of con-
flict of interest in awarding fimancial assistance, and in
the conduct of procurement activities involving funds under
the Act.

(¢) Neither the recipient nor subrecipient shall pay
funds under the Act to any nongovernmental individual, insti-
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tution or organization to conduct an evaluation of any pro-
gram under the Act if such individual, institution or organi-
zation is associated with that program as a consultant or
technical advisor.

(3) Kickbacks

No officer, employee or agent of any recipient or sub-
recipient shall solicit or accept gratuities, favors or
anything of monetary value from any actual or potential
subrecipient or contractor.

(4) Charging of Fees

Fees charged may be used only for providing additional
services to participants. Plans for expenditure of program
income shall be submitted to the Commissioner for approval
prior to beginning expenditures.

($) Nepotism

All recipients and subrecipients shall comply with
applicable federal, state, and local nepotism laws.

(6) Child Labor

All recipients and subrecipients shall comply with
applicable federal, state, and local child labor laws.

(7) Political Patronage

(a) No recipient or subrecipient may select, retain, or
promote staff or participants based on that individual's
political affiliation or beliefs. The selection or advance-
ment of employees as a reward for political services or as a
form of political patronage whether or not the political
service or patronage is partisan in nature, is prohibited.

{b) There shall be no selection of subrecipients or
contractors based on political patronage or affiliation.

(8) Political Activities

(a) Financial assistance shall not be provided for
programs under this Act which involve political activities.

(1) No participant may engage in partisan or nonparti-

san political activities during hours in which the

participant is enrolled.

(2) No participant may, at any time, engage in partisan
or nonpartisan political activities in which such participant
represents himself/herself as a spokesperson of the program.

(9) Sectarian Activities

(a) No funds under the Act may be used to support any
religious or antireligious act1v1ty However, this does not
preclude religious organizations from administering or oper-
ating programs or from the use of the facilities of religious
organizations for the operation of such programs within the
limits set forth in the Act.

(b) Participants shall not be employed in the construc-~
tlon, operation, or maintenance of s0 much of any facility as
is used or to be used for sectarian instruction or as a place
for religious worship.

(10) Theft or Embezzlement From Employment and Training
Funds; Improper Inducement; Obstruction of Investigations

(a) Whoever, being an officer, director, agent or
employee of, or connected in any capac1ty with any agency or
organization receiving financial assistance or any funds
under the Act knowingly enrolls an ineligible participant,
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embezzles, willfully misapplies, steals, or obtains by fraud
any of the moneys, funds, assets, or property which are the
subject of a financial assistance agreement or contract
pursuant to such Act shall be subject to criminal penalties.

(b) Wwhoever, by threat of procuring dismissal of any
person from employment or of refusal to employ or of refusal
to renew a contract of employment in connection with a finan-
cial assistance agreement or contract under the Act induces
any persons to give up any money or thing of any value to any
person (including such organization or agency receiving
funds) shall be subject to criminal penalties.

(c) Any person whoever willfully obstructs or impedes
or willfully endeavors to obstruct or impede, an investiga-
tion or inquiry under the Act or the regulations thereunder,
shall be subject to criminal penalties.

(11) Funding/Program Restrictions

(a) Funds provided under this Act shall only be used
for activities which are in addition to those which would
::herwise be available in the area in the absence of such

nds .

(b) Programs will not impair existing contracts for
services or result in the substitution of federal funds for
other funds in connection with work that would otherwise be
performed, including services normally provided by temporary,
part-time or seasonal workers or through contracting such
services out.

The authority of the department to adopt the rule is
baged on 1983 Mont. Laws, Ch. 709 and the rule implements the
sNne .

RULE XIV. DISPLACED HOMEMAKER PROGRAM, LABOR STANDARDS

(1) Equitable Treatment in Employment

(a) Conditions of employment and training shall be
appropriate and reasonable in light of such factors as the
type of work, geographical region, and proficiency of the
participant.

(b) No funds available under this Act may be used for
contributions on behalf of any participant to retirement
aystems or plans.

(c) No currently employed worker shall be displaced by
any participant (including partial displacement such as a
yeduction in the hours of nonovertime work, wages, or employ-
ment benefits).

(2) Unionization/Antiunionization Activities and Work
Stoppages

(a) No funds under this Act shall be used to assist,
promote, or deter union organizing.

(b) Where a labor organization represents a substantial
number of employees who are engaged in similar work or train-
ing in the same area as that proposed to be funded under this
Act, an opportunity shall be provided for such organization
to submit comments with respect to such proposal.

(¢) No individual shall be required to join a union as
a condition for enrollment in a program in which only insti-
tutional training is provided, unless such institutional
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training involves individuals employed under a collective
bargaining agreement which contains a union security provi-
sion.

{d) No program shall impair existing contracts for
services or collective bargaining agreements, except that no
program under this Act which would be inconsistent with the
terms of a collective bargaining agreement shall be under-
taken without the written concurrence of the labor organiza-
tion and employer concerned.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE XV. DISPLACED HOMEMAKER PROGRAMS, FISCAL MANGEMENT

(1) General

This section describes State requirements relating to
the administration of subgrants by recipients. Administra-
tive requirements found in this subpart apply to all programs
under the Act unless stated to the contrary for any specific
program.

(2) Program Year

The program year will begin July 1 and end June 30.

(3) Method of Payment to Recipients of JTPA Funds

(a) Subgrantee payments shall be made on an advance
basis. The State shall limit advance payments to actual and
immediate cash needs. If a subgrantee does not comply with
the requirement to keep cash advances limited to only actual
and immediate needs, the State may, after notice to the
subgrantee, discontinue the advance payment method and make
payments by reimbursement only.

(b) The State may withhold otherwise payable funds to
recover amounts expended in any program year in violation of
statutory or regulatory requirements, or if the subgrantee
has failed to carry out project objectives, or to comply with
the subgrant.

(4) Monitoring

The state is authorized to monitor all recipients of
financial assistance under the Act to determine whether they
are complying with the provisions of the Act and the regula-
tions issued under the Act.

(5) Fiscal Controls; Management Information Systems

(a) Each subgrantee shall establish such fiscal control
and fund accounting procedures as may be necessary to assure
the proper disbursal of, and accounting for, funds paid to
the recipient

(b) At least once every two years, the subgrantee shall
have prepared an independent financial and compliance audit
for funds received.

(1) Whenever, as a result of financial and compliance
audits or otherwise, the State determines that there is a
substantial violation of a specific provision of the Act or
the regqulations, and corrective action has not been taken,
the State may issue a notice of intent to revoke approval of
all or part of the subgrant affected.

{2) The State shall withdraw the notice if the appro-
priate corrective action has been taken.
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(3) Every recipient shall repay to the state amounts
found not to have been expended in accordahce with the Act.
The Commissioner may offset such amounts against any other
amount to which the recipient is or may be entitled under the
Act unless he determines that such recipient should be held
liable. No such action shall be taken except after notice
and opportunity for a hearing have been given to the reci-
pient.

(4) Each recipient shall be liable to repay such amounts,
from funds other than funds received under the Act, upon a
determination that the misexpenditure of funds was due to
willful disregard of the requirements of the Act, gross
negligence, or failure to observe accepted standards of
administration. No such finding shall be made except after
notice and opportunity for a fair hearing.

(5) 1In emergency situations, if the Commissioner deter-
mines it is necessary to protect the integrity of the funds
or ensure the proper operation of the program, the Commis-
sioner may immediately terminate or suspend financial assi~
stance, in whole or in part, if the recipient is given prompt
notice and the opportunity for a subsequent hearing within 30
days after such termination or suspension.

(c) If the Commissioner determines that any recipient
under the Act has discharged or in any other manner discrim-
inated against a participant or against any individual in
conhection with the administration of the program involved,
or against any individual because such individual has filed
any complaint or instituted or caused to be instituted any
proceeding under or related to the Act, or has testified or
i1g about to testify in any such proceeding or investigation
under or related to the Act, or otherwise unlawfully denied
to any individual a benefit to which that individual is
entitled under the provisions of the Act or the regulations,
the Commissioner shall, within 30 days, take such action or
order such corrective measures, as necessalry, with respect to
the recipient or the aggrieved individual, or both.

(d) The remedies under this section shall not be con-
strued to be exclusive remedies.

(e) All recipients shall establish and maintain a
client tracking system consisting of records on applicants,
participants and terminees which will allow for the audit and
monitoring of the recipient's programs, particularly with
respect to the eligibility of participants and the propriety
of participant selection procedures and practices.

(f) Bonding. Every officer, director, agent or employee
of a recipient or subrecipient of funds on a cash advance
basis, who is authorized to act on behalf of a recipient or
subrecipient for the purpose of receiving or depositing funds
into program accounts or issuing financial documents, checks
or other instruments of payment for program costs, shall be
bonded to provide protection against loss. The amount of
coverage shall be the lower of the following:

(1) $100,000; or

(2) the highest advance received through check during
the preceding subgrant year, or for new recipients, the
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highest advance through check planned for the present sub-
grant year.

(6) Retention of records

(a) All records, reports, documents and files required
under these regulations shall be the responsibility of the
recipient. Retention of and access to those records, reports,
documents and files shall be as follows:

(1) The recipient shall retain all records pertinent to
a grant or agreement, including financial and statistical
records and supporting documents, for a period of three
years.

(2) The retention period will begin on the date of sub-
mission by the recipient of the final expenditure report,
except that the recipient shall retain records for nonexpend-
able property acquired with financial assistance awarded by a
state agency for a period of three years after final disposi-
tion of the property.

(3) 1If prior to the expiration of the three-year reten-
tion period, any litigation or audit is begun or a claim is
instituted inveolving the grant or agreement covered by the
records, the recipient shall retain the records beyond the
three-year period until the litigation, audit findings, or
claim has been finally resolved.

{(4) Wwhen records subject to retention requirements are
transferred to or maintained by the State the three-year
retention period shall not apply. The recipient need not
retain duplicates of records transferred to or maintained by
the State.

(5) The recipient may substitute microfilm copies in
lieu of original records after audit.

(6) The recipient shall ensure that the Commissioner
and the Legislative Auditor or any duly authorized represen~
tatives, have access to any pertinent books, documents,
papers, and records of the recipient organization and to
records of its subrecipients and contractors to make audits,
examinations, evaluations, excerpts, and transcripts.

(7) Public accesgs to records. No agency shall place
restrictions which will limit public access to grant or
agreement records except that the state agency may impose
restrictions if:

(a) Such restrictions are required by applicable feder-
al law; or

(b) The Commissioner or designee determines that cer-
tain records should be kept confidential in order to protect
personal privacy.

(8) In addition each recipient shall ensure that the
following records are maintained for the period described in
paragraphs 6.a.(2) and 6.a.(3), and made available to the
Commissioner or authorized designee:

(a) Records including books of account for the expen-
diture of funds to enable the Commissioner to audit and
monitor the program. Records shall include information
regarding participant eligibility and the propriety of parti-
cipant selection procedures and practices.

(b) Records concerning each employee and participant
involved in a program.
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(c) The recipient shall maintain a record of each
participant's participation in a program, including dates of
entry and termination in each activity; and shall retain such
records for each participant for a period of three years from
the date of termination from the program.

(d) 1f a subgrantee, agency or organization ceases to
exist, all records that pertain to the subgrant must be
turned over to the Commissioner or placed in an agreed upon
site of easy access.

(7) Program Income

Program income includes, but is not limited to, income
from service fees, sale of commodities, use or rental fees,
and royalties on patents and copyrights. The recipient may
use program income generated in an approved activity under
grants or agreements during the grant or agreement period and
for two years thereafter to carry out any activity authoriz-
ed under the former grant or agreement. The State may require
the recipient to account for the expenditure of such income
for a period not to exceed two years from the expiration date
of the subgrant. After the two-year period, the recipient
shall return the balance of any unexpended program income to
the State.

(8) Recipient Contracts and Subgrants

(a) Subrecipients are entitled to funding for adminis-
trative costs. The amount of such funding will be determined
during the development of subgrants. :

(b) In the event an agreement or subcontract is can-
celled, in whole or in part, the recipient shall develop
procedures for ensuring continuity of service to partici-
pants.

(9) Property Management Standards

(a) Ownership of title to all equipment purchased with
program funds shall remain vested in the Commissioner.

(b) Any purchases of equipment with a value of $300 or
more must have prior written approval from the Commissioner.

(c) Should more than one item (at one time) be pur-
chased that normally has a value less than $100, but when
totaled is equal to or more than $300, prior written approval
must be obtained.

(d) All items falling into any of the above categories,
and having a useful life of at least one year, should be con-
sidered "Accountable Property'. All accountable property
must be reported to the State. The subgrantee, contractor,
grantee, and/or user will be held responsible for said pro-
perty until such time that it is turned over to the Commis-
gioner.

(e) Purchases of equipment not directly related to the
operation of a program will be disallowed.

(10) Allowable Costs.

(a) To be allowable, a cost must be necessary and
reasonable for proper and efficient administration of the
program, be allocable thereto under these principles, and
except as spec1f1ca11y provided herein, not be a general
expense required to carry out the overall responsibilities of
the recipient.
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(b) Direct costs. Direct administrative costs are
those that can be identified specifically with a particular
cost objective. These costs may be charged directly to
grants, contracts or to other pregrams against which costs
are finally lodged. Direct costs may also be charged to cost
objectives used for- the accumulation of costs pending distri-
bution in due course to subgrants and other ultimate cost
objectives.

(c) Indirect costs. Indirect administrative costs are
those:

(1) incurred for a common or joint purpose benefitting
more than one cost objective; and

(2) not readily assignable to the cost objectives
specifically benefitted, without effort disproportionate to
the results achieved. The term "indirect costs", as used
herein, applieg to costs of this type originating in the
subrecipient entity, as well as those incurred by other
entities in supplying goods, services, and facilities, to the
subrecipient.

(d) Only the indirect cost rate approved by the Commis-
sioner may be used by the subrecipient in determining in-
direct costs properly chargeable. The rate will be negotiated
on the basis of equity, reasonableness, allocability and
allowability of costs.

(11) classification of Costs By Category

(a) To comply with the limitations on certain costs
contained in the Act, allowable costs shall be charged against
the following cost categories: administration, and partici=-
pant services.

(b) Costs are allowable to a particular cost category
to the extent that benefits are received by such category.

(c¢) For state-administered programs, the subgrantee is
required to plan, control and charge expenditures against the
aforementioned cost categories.

(d) The subgrantee is responsible for ensuring that any
of their recipients plan, control, and charge expenditures
against the aforementioned cost categories.

(e) In assigning costs to the services category pur-
suant to paragraph a. of this section, the subgrantee shall
ensure that:

(1) services costs include: the cost associated with
employer outreach necessary to obtain job listings or job
training opportunities; salaries, fringe benefits, equipment
and supplies of personnel directly engaged in providing
training (including remedial education; job related counsel-
ing for participants; employability assessment and job de-
velopment; job search assistance; including preparation for
work and labor market orientation); books and other teaching
aids; equipment and materials used in providing training to
participants; classroom space and utility costs; and tuition
and entrance fees that represent instructional costs which
have a direct and immediate impact on participants; child
care; transportation; health care; fincancial counseling;
temporary shelter; and post-termination services.

(2) Services costs shall not include the direct or
indirect costs associated with the supervision and management
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of the program, which are administrative costs.

(3) The salaries and fringe benefits of project direc-
tors, program analysts, labor market analysts, supervisors
and other administrative positions shall not be charged to
training. The compensation of individuals who both instruct
and supervise other instructors shall be prorated among the
training and administration cost categories based on time
records or other verifiable means.

(f) In assigning costs to the administrative category
pursuant to paragraph a. of this section, the subgrantee
shall ensure that:

(1) Administrative costs include: all direct and in-
direct costs of management programs.

(2) The salaries and fringe of those in executive,
fiscal, data collection personnel, legal, audit, procurement,
data processing communications, maintenance, supervisors,
program analysts and managers, and labor market analysts,
shall be charged to administration.

(3) Supplies, equipment, space, and utilities shall be
charged to adminstration.

(12) Reporting Requirements for Subgrantees

Reporting requirements for subgrantees will be set forth
separately by the State under a Forms Preparation Handbook.

{a) Reallocation of funds based on nonutilization.

(1) The Commissioner may reallocate any amount of any
allocation under the Act to the extent that it is determined
that a recipient will not be able to use such amount within a
reasonable period of time.

(2) When the Commissioner determines that a realloca~-
tion from a subgrantee is appropriate, the subgrantee, and
the general public shall be given a notice of proposed action
to remove funds from the subgrant. Such notice shall include
specific reasons for the action being taken and shall invite
the subgrantee and general public to submit comments on the
proposed reallocation of funds. These comments shall be
submitted to the State within 30 days from the date of the
notice. After considering any comments timely submitted, the
State shall notify the affected subgrantees of any decisjon
to reallocate funds.

(3) In determining where to reallocate funds, consider-
ation should be given the number of unemployed individuals in
the area as well as the ability of the subgrantee to effectively
utilize any reallocated funds.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE XVI. DISPLACED HOMEMAKER PROGRAM, MANAGEMENT INFOR-
MATION FORMS
(1) Forms
The Commissioner will provide operating forms for
each function, along with instructions, training and manuals.
(2) Time Frame
Suitable time frames for reporting, i.e., weekly,
monthly, quarterly and fiscal year, will be established prior
to startup of each program segment.
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(3) Participant File (Reserved)

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same.

RULE XVII. DISPLACED HOMEMAKER PROGRAM, GRIEVANCES,
INVESTIGATIONS AND HEARINGS .

The Commissioner will receive, investigate and resolve
grievances, and conduct hearings to adjudicate disputes under
the Act.

The authority of the department to adopt the rule is
based on 1983 Mont. Laws, Ch. 709 and the rule implements the
same .

3. The rationale for the proposed rules it to create a
system which fully implements a displaced homemaker program
pursuant to Chapter 709, 1983 Montna Laws.

4. Interested parties may submit their data, views, or
arguments, either orally or in writing at the hearing.
Written data, views or arguments may also be submitted to the
Commissioner, by July 28, 1983,

5. The Department of Labor and Industry, P.O. Box

1728, has been designated to preside over and conduct
the hearing.

commlssigner

Certified to the Secretary of State =?, , 1983,
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

NOTICE OF PROPOSED ADOP-
TION OF RULES CONCERNING

In the matter of the ADOPTION )
OF RULES 1-11 specifying )
charges for all licenses and ) DEPARTMENT OF LIVESTOCK
permits acquired from or fees ) LICENSES, PERMITS, AND
paid to the Department of ) FEES

Livestock = all to be con- )

tinued at present level; and )
allowing fines for nonrenewal )

of required licenses )

NO PUBLIC HEARING
CONTEMPLATED

TO; All Interested Persons

1, On August 2, 1983, the Board of Livestock proposes
to adopt rules specifying the amount to be charged for all
licenses and permits acquired from and fees paid to the
Department of Livestock; and allowing the imposition of
financial penalties on applicants who do not renew required
licenses and permits.

2, The proposed rules provide as follows:

RULE I - Department of Livestock Licenge Fees, Permit
Fees, and Miscellaneous Fees

The Department of Livestock shall charge:

(1) for the license of garbage feeder as required by
81-2-502 M.C,A., a fee of $5;

{2) for recording a new mark or brand, recording a
mark or brand transfer, or recording a mark or brand as
required by 81-3-107 M.C.A., a fee of $25;

(3) for providing a certified copy of a brand or mark
record and a duplicate certificate, a fee of $2.50;

(4) for inspection of livestock before removal from a
county or before change of ownership as required by 81-3-205
M.C.A., a fee of 25 cents per head for 12 head or less, or
$3 for 12 head to 20 head and 20 cents per head for each
head over 20 head;

(5) for issuance of a market consignment permit or
transportation permit before removal from a county as
required by 81-3-205 M.C.A., a fee of 25 cents for each
permit issued for 12 head or less, 50 cents for each permit
for 12 to 30 head and $1 for each permit issued for over 30
head;

(6) for issuance of a permanent horse transportation
permit as required by 81-3-205 M.C.A., a fee of $5 per head;
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(7) for inspection of livestock before being sold or
offered for sale at a licensed livestock market on slaugh-
tered at a licensed slaughterhouse as required by 81-3-205
M.C.A., a fee of 20 cents per head or 10 cents per head if
an animal was previously inspected under (5} of this rule;

(8) for releasing an animal for purpose of removal
from a licensed livestock market as required by 81-3-205
M.C.A., a fee of 20 cents per head;

(9) for inspection of horses, mules, or asses before
removal from a county or before change of ownership as
required by 81-3-205 M.C.A., a fee of $1 per head for the
first 10 head, and 50 cents per head for each animal more.
than 16G;

(10) for inspection of horses, mules, or asses before
sold or offered for sale at a licensed livestock market as
required by 81-3-205 M.C.A., a fee of $1 per head;

(11) for a copy of an original livestock bill of sale
as required by 81-3-205 M.C.A., a fee of $2.50;

(12) for a permanent horse transportation permit as
required by 81-3-211 M.C.A., a fee of §5;

(13) for an adjoining county transportation permit as
required by 81-3-211 M.C.A., a fee of $5;

(14) for an adjacent state transportation permit as
required by 81-3-214 M.C.A., a fee of 55;

(15) for a sheep removal permit as required by 81-5-202
M.C.A., a fee of 50 cents;

(16) for an aerial hunting permit as required by
81-7-504 M.C.A., a fee of §50 or portion thereof;

(17) for a permit to operate a livestock market as
required by 81-8-256 M.C,A., a fee of $100;

(18) for a livestock broker or dealer permit as re-
quired by 81-8-276 M.C,A., a fee of $50;

(19) for filing of livestock security interests as
required by 81-8-304 M.C.A., a fee of §$15;

(20) for hide inspection as required by 81-9-112
M.C.A., a fee of 25 cents a head;

(21) for a slaugherhouse, meat packing house, or meat
depot license as vequired by 81-9-201 M.C.A., a fee of $1;

(22) for a rendering or disposal plant license as
required by 81-9-301 M.C.A., a fee of $5;

{23) for a hide dealer or buyer's license as required
by 81-9-411 M.C.A.,, a fee of §5;

(24) for an egy dealer's license as required by 81-20-
201 M.C.A., a fee of $5 for retail buying and $20 for
whelesales

{25) for an egy grader's license as required by 81-20-
201 M.C.A., a fee of §5; -

(26) for a condensed, evaporated, or powdered milk
factory license as required by 81-21-102 M.C.A., a fee of
$50;
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(27) for a fluid milk plant license as required by
81-21-102 M.C.A., a fee of §50;

(28) for a dairy license as reguired by 81-21-102
M.C.A,, a fee of §5;

(29) for a milk or cream route license as required by
81-22-204 M.C.A., a fee of §5;

(30) for a milk or cream tester's license as required
by 81-22-205 M.C.A., a fee of $10;

(31) for a manufactured dairy products plant license as
required by 81-22-208 M.C.A., a fee of $50;

(32) for a cream station license as required by 81-22-
208 M.C.A., a fee of §5;

(33) for a dairy producing milk for manufacturing
purposes license as required by 81-22-208 M.C.A., a fee of

$5;

(34) for a grader-weigher-sampler license as required
by 81-22-208 M.C.A., a fee of %5;

(35) for a tester license as required by 81-22-208
M.C.A,.,, a fee of $10;

(36) for a hauler license as required by 81-22-208
M.C.,A., a fee of §5;

(37) for a producer, producer-distributor, distributor,
or jobber as required by 81-23-202 M.C.A,, a fee of $10.

AUTH: Sec. B81-1-102, 81-22-102 M,C.A.; IMP Sec.
81-1-102, 81-2-502, 81-3-107, 81-3-205, 81-3-211, 81-3-214,
81-5-202, 81~7-504, 81-8-256, B81-8-276, 81-8-304, 81-9-112,
§1-9-201, 81-9-301, 81-9-411, 81-20-~201, 81-21~102, 81-22-
102, 81~22-204, 81-22-205, B1-22-208, §1-23-202 M.C.A.

RULE II - Penalty Fees for Nonrenewal of Licenses and
Permits

If a person or business fails to apply for renewal of
any required license or permit issued by the department
under Section 81-22-208 M.C.A., a penalty of $5 per month or
fraction of a month after January 31 may be imposed by the
department.

AUTH: Sec. 81-22-208 M.C.A.; IMP 81-22-208 M.C.A,

3. RULE I is proposed to be adopted to implement
Senate Bill 259 as passed by the 1983 legislature which
eliminates the statutory amounts charged by the department
for all permits, licenses and fees and replaces them with
provisions requiring the department to set the amounts by
rule commensurate with costs. RULE II is proposed to be
adopted to also implement a portion of Senate Bill 259 which
requires the department to set by rule a financial penalty
which may be used in cases where a required license or
permit is not renewed.

4, Interested parties may submit their data, views or
arguments .concerning the proposed adoptions in writing to
Les Graham, Administrator, Brands-Enforcement Division, or
James W. Glosser, D.V.M., Administrator & State
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Veterinarian, Animal Health Division, Capitol Station,
Helena, MT 59620, no later than August 1, 1983,

5. If a person who is directly affected by the
proposed rules wishes to express his data, views, and
arguments orally or in writing at a public hearing he must
make written request for a hearing and submit this reguest
along with any written comments he has to Les Graham,
Administrator, or James W, Glosser, D.V.M., Administrator &
State Veterinarian, no later than August 1, 1983,

6. The department believes that the number of direct-
ly affected persons exceeds 250 as this rule has potential
impact on every cattle producer in the state, 1In the event
that the department receives requests for public hearing
from 25 persons directly affected, from the Administrative
Code Committee of the legislature, from a governmental
subdivision, or agency, or from an association having no
less than 25 directly affected members, a hearing will he
held at a later date. Notice of the hearing will be pub-
lished in the Montana Administrative Register,

7. The authority to make the proposed adoptions is
based on Sec., 81-1-102, 81-22-102, 81-22-208 M.C.A.; IMP
Sec, 81-1-102, 81-2-502, 81-3-107, 81-3-205, 81-3-211,
81-3-214, 81-5-202, 81~7-504, 81-8-256, 81-8-276, B1l-8-304,
8§1-9-112, 81-9-201, 81-9-301, 81-9-411, 81-20-201, 81-21-
102, 81-22-102, 81-22-204, 81-22-205, 81-22-208, 81-23-202
M.C.A,

ard of Livestock

& State Veterinarian

Certified to the Secretary of State June 20, 1983,
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BEFORE THE BOARD OF OIL

AND GAS CONSERVATION
In the matter of the amendment } NOTICE OF PROPOSED
of Rules 36.22,.501 and 36.22.502 ) AMENDMENT OF RULES
pertaining to location limitations ) 36.22,501 SHOT LOCATION
and plugging and abandonment )  LIMITATIONS AND
procedures for seismic shot holes )} 36.22.502 PLUGGING AND
and the adoption of a rule ) ABANDONMENT, AND THE
tequiring proper identification of ) ADOPTION OF A NEW RULE
seismic exploration crews. ) CONCERNING

IDENTIFICATION.

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons

1. On August 25, 1983, the Board of 0Qil and Gas
Conservation (Board) proposes to amend rules 36.22,501 and
36.22,502 pertaining to location limitations and proper
plugging and abandonment procedures for seismic shot holes.
The Board also proposes to adopt a rule to reqguire proper
identification of seismic exploration crews.

2. The rules as proposed to be amended and adopted
provide as follows-

: TON- " Wieheut weieven
pefmtesion of the sufiaee owner ne No seismic shot hole shall
be drilled closer than 1320 feet (1/4 mile) to any building,
structure, water well, or spring; nor closer than 660 feet
(1/8 mile) to any reservoir dam issi
tbe surfsce owner. auTH: & IMP: 82-1-101 and 82-104 MCA

36,22,502 - - PLUGGING. AND- ABANDONMENT ~ Unless otherwise
agreed to between the surface owner and the company, firm,
corporation, or individual responsible for the drilling of
seismic shot holes, all such holes shall be plugged and
abandoned as set forth below: :

(1) The seismic company responsible for the plugging and
abandonment of seismic shot holes shall notify the Board in
writing at its Billings office of its intent to plug and
abandon, including the date and time such activities are
expected to commence, the location by Section, Township and
Range of the holes to be plugged, and the name and telephone
number of the person in charge of the plugging operations. A
copy of this notice shall be sent to the surface owner at the
same time.
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(2) All seismic shot holes shall be plugged as soon
after being utilized as reasonably practicable; however, in no
event shall they remain unplugged for a period of more than 30
days unless, upon application, the Board or its staff grants
an extension which may not exceed 90 days. All holes shall be
temporarily capped during the period between drilling and
final plugging.

(3) (a) When drilling seismic shot holes, and artesian
flow is not encountered at the surface, the shot hole shall be
filled with bentonite-water slurry by hose injection and
displacement upwards from the maximum depth attainable. The
slurry mixture shall have a marsh funnel viscosity of 60
seconds or greater per quart (subject to field verification on
site) and shall contain a minimum of 28 pounds of commercial
plugging bentonite per 42 gallons of water. Except where the
addition of cuttings or other solid or coagulating additives
to the slurry mixture is reguired to form an effective plug,
cuttings shall not be added to the slurry mixture where the
hole is drilled with air. Phe hole shail be filied in ail
eases to appreximately four €feet frem the aqround aurfaeces A
commercial plug shall be set on top of the bentonite at_ g3

cultivation with a permit number or the name of the contractor
or plugging subcontractor either imprinted on the plug or on a
plastic or metallic tag securely attached to the plug, The
remainder of the hole shall be filled with cuttings and soil,
and a sufficient mound shall be left over the hole to allow
for settling.

(3) (b) Seismic holes that penetrate artesian water
deposits shall be stabilized with a cement slurry to a level
not higher than four feet below the surface of the ground
level. The cement slurry shall be of sufficient density to
contain the waters to their native strata, The remainder of
the hole shall be filled with native surface material. when
alkaline or saline waters are encountered, the hole shall be
plugged immediately as set forth in (3)(a) except that a
heavier slurry mix must be used with the addition of inorganic
drying or stabilizing chemicals such as calcium chloride,
sodium bicarbonate, or soda ash to assist in the effective
plugging and stability of the bentonite column in the hole.

(3) (e) Seismic shot holes that tend to crater or slough
at the surface after being shot shall be plugged as set forth
in subsections (3)(a) or (3)(b) insofar as those procedures
are reasonably possible, However, deviations for those
procedures are permissible as circumstances may dictate,
provided the procedures are designed to accomplish the primary
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objective of containing waters penetrated by the hole to their
native strata and restoring the surface as near as practicable
to its original conditions. The Board and surface owner shall
be notified of such deviations,

(4) The surface area around each seismic shot hole shall
be restored to its original condition insofar as such
restoration is practicable and all stakes, markers, cables,
ropes, wires, primacord, cement or mud stacks, and any other
debris or material not native to the area shall be removed
from the drill site and deposited in a convenient sanitary
landfill or other approved site or disposed of by an approved
disposal method. Appropriate seeds shall be planted when
required to restore the surface to its original condition.

(5) A seismic shot hole may be left unplugged at the
request of the surface owner for conversion to a fresh water
well provided the surface owner executes a release furnished
by the Board of 0il and Gas Conservation relieving the party
otherwise responsible for the plugging and abandonment of the
hole from any liability for damages that may thereafter result
from the hole remaining unplugged. This release will cite the
date, location, surface elevation, depth to aquifer or gas
emitting strata, and any action taken. This information shall
be furnished by the geophysical operator, AUTH&IMP. 82-1-1016104.

Pr0posed New Rule I. IDENTIFICATION - Each unit of mobile

AUTH & IMP: 82-1-101 and 82-1-104,” MCA

3. By Chapter No, 116, Laws of Montana, 1983, effective
March 17, 1983, the legislature authorized the Board to impose
restrictions on the location of seismic shot holes, amended
the requirement that said shot holes be filled to four feet
from the ground surface and substituted that requirement with
a requirement that the plug be set at a sufficient depth below
the surface of the land to allow cultivation. The legislature
also authorized the Board to require identification of seismic
exploration crews. These proposed amendments to the rules and
proposed new rule implement that legislation. Proposed
amendment to rule 36.22.501 is necessary to prevent damage to
structures, wells, springs and dams. Proposed New Rule I is
necessary to allow landowners affected by seismic activity to
identify the.person responsible for said activity.

4, Interested parties may submit their data, views, or
arguments concerning the proposed amendments to Dee Rickman,
P. 0. BRox 217, 25 South Ewing, Helena, Montana 59624, no
later than July 28, 1983.
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5. If a person who is directly affected by the proposed
amendments wishes to enter his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit that request along with any
written comments he has to Dee Rickman, P. O. Box 217, 25
South Ewing, Helena, Montana 59624, no later than July 28,
1983.

6. If the Board receives requests for a public hearing
on the proposed amendments or proposed new rule from either
10% or 25, whichever is less, of the persons directly affected
by the proposed amendments or proposed new rule; from the
Administrative Code Committee of the legislature; from a
governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be at least 25 persons based on the Board's determination
that there are more than 250 persons whose operations are
governed by this rule or perscns who are affected by such
operations.

7. The authority of the Board to make the proposed
amendments is based on Sections 82-1-101 and 82-1-104, MCa,
and the rules implement Sections 82-1-101 and 82-1-104, MCA.

Richaég A. Campbell, Cha?rman

Board of 0il and Gas Conservation

Dee Rickman é

Assistant Administrator
0il and Gas Conservation Division

Certified to the Secretary of State _(; Lo ., 1983.
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BEFORE THE BOARD OF OIL
AND GAS CONSERVATION

NOTICE OF PROPOSED
AMENDMENT OF RULE
36.22.1012 SAMPLES OF

In the matter of the amendment of )
Rules 36.22,1012 and 36.22,1013 )
pertaining to confidentiality of }
stratigraphic test hole ) CORES AND CUTTINGS,
information and filing deadlines ) RULE 36.22.1013 FILING
for submitting said information ) OF COMPLETION REPORTS;
to the Board, and Rule 36.22.1242 ) WELL LOGS, ANALYSES,
transferring the duty of collecting) REPORTS, AND SURVEYS
the oil and gas privilege and- ) AND RULE 36.22.1242
license tax assessment to the ) REPORTS BY PRODUCERS
Dept. of Revenue, )

NO PUBLIC HEARING
CONTEMPLATED

TO: A1l Interested Persons

1. On August 25, 1983, the Board of 0il and Gas
Conservation (Board) proposes to amend Rules 36.22.1012 and
36.22.1013 which set forth reguirements <for submitting
information, reports and samples on stratigraphic test holes
to the Board and Rule 36.22.1242 concerning the producers
obligation to file quarterly ©privilege and 1license tax
agsessment reports.

2, The rules as proposed to be amended provide as

follows:
(1) Any owner

or operator drlllxng or deepenlng a well for oil or gas es
stracigqraphie 4infesrmakien shall deliver prepaid to the Board
at the office stipulated on the approved Permit to Drill a
complete and representative sample of the core chips and
cuttings within a period of 6 months after the completion or
abandonment of such well, Phe Beard may at itm diseretion
relteve any ewner or operateor firem +the obligqakien e so
detiver sampies of coreehips or eueeéngs-

(2) cores, chips
and cuttings from a stratigraphic well er eore hete wii: be
impounded by the Beard and net made amvaileblie to the pubiie
for m peried of 3 years £rom the date of abandonment of ehe
weliy uniess pfte: consent E1) ebea:ned frem the owner or
eperater
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)
chips- or- cuttings, AUTH: 82- 11 lll, MCA IMP:
‘ - - - b (1) within 30 days after the
completion, reworking, or abandonment of any well drilled to
known productive ' horizons within a delineated field, the
operator or owner shall transmit to the Board 3 copies of Form
No. 4, 4 copies of Form No. 2 and 2 original copies of all
well logs, drill stem test survey reports,. sample .and core
description logs, analyses, and reports, water -analyses, and
all other logs, surveys, and reports run or made.

(2) 1In the case of a wildcaty Or exploratoryrsy e#
stratigraphie well, or eéreheiey the owner or operator shall
transmit to the Board within 6 months after completion or
abandonment 3 copieg of Form No. 4, 4 copies of Form No, 2 and
2 original copies of all logs, surveys, reports, and analyses
run or made as described in subsection (l). 1In the case of a
stratigraphic well, a3t gajd information w33 ghall be
impounded by sent-to the Board and wiil nee be made avaiinbie
te the pubiie for a period of within 3 years from the date of
abandenments completion uniess prior econsent o echbtained frem
ehe ewner., AUTH: 82-11~111, MCA; IMP: 82-11-125, MCA

: : 42 - - - BY- (1) Each producer or
owner of an o0il or gas well shall file or cause to be filed
with the Board on or before the last day of each month
succeeding the month in which the producing or taking occurs a
report on Form No. 6 containing all information required by
said form.

(2) Each producer of oil and each producer of gas shall
not later than the last day of each of the calendar months of
February, May, August and Novembér of each and every calendar
year file with the Board a sepert om FPerm No: 12 econtaining
at: infermasten eequited by said form i

+ AUTH: 82-11-111,MCA;IMP: 82-11-131, 132
3. By Chapter No., 248, Laws of Montana, 1983, effective

March 28, 1983 the Legislature amended Section 82-11-125 to
provide that persons drilling stratigraphic wells need not
file reports or deliver samples on said wells for a period of
three years from the date of the completion of a stratigraphic
well, Proposed changes to rules 36,22,1012 and 36.22.1013
implement that legislatien.

By Chapter No. 93 of the Laws of Montana, 1983,
effective July 1, 1983 the Montana Legislature transferred the
duty of collecting the oil and gas privilege and license tax
assessment from the Board to the Department of Revenue. The

172-6/30/83 MAR Notice No. 36-39



-722-

proposed change to rule 36.,22.1242 implements that
legisjation.

4, Interested parties may submit their data, views, or
arguments concerning the proposed amendment to Dee Rickman,
P. O. Box 217, 25 South FEwing, Helena, Montana 59624, no
later than July 28, 1983.

5. If a person who is directly affected by the proposed
amendments wishes to enter his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit that request along with any
written comments he has to Dee Rickman, P. 0., Box 217, 25
South Ewing, Helena, Montana 59624, no later than July 28,
1983,

6. If the Board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons directly affected by the proposed
amendments; from the Administrative Code Committee of the
legislature; from a governmental subdivsion or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be at least 25
persons based on the Board's determination that there are more
than 250 persons who are either oil or gas producers or who
are eligible to drill stratigraphic test holes in Montana.

7. The authority of the Board to make the proposed
amendments is based on Section 82-11-111 MCA, and the rules
implement Sections 82-11-125, 82-11-131 and 82-11-132, MCA.

Femalecl

Richdrd A. Campbell, Chairman
Board of 0il and Gas Conservation

Dee Rickman
Assistant Administrator
0il and Gas Conservation Division

Certified to the Secretary of State (2“‘-" Z”} ,1983,
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of amendment of) NOTICE OF PUBLIC HEARING ON
rules pertaining to agencv ) PROPOSED AMENDMENT OF RULES
filing fees and subscription ) 1.2.421 SUBSCRIPTION TO THE
rates to the ARM and MAR, ) CODE - COST; 1.2.423 AGENCY

FILING FEES.
TO: All Interested Persons.

1. On July 20, 1983, at 10:00 a.m. a public hearing will
be held in room 104 of the Capitol, Helena, Montana, to consider
the amendment of the above mentioned rules.

2. The rules proposed to be amended provide as follows:

1.2.421 SUBSCRIPTION TO THE CODE--COST (1) The secretary
of state is required by law, (Sections 2-4-312, MCA and 2-4-313,
MCA) to distribute copies of the code and register and revisions
thereto, free of charge, to certain federal, state and county
agencies enumerated therein.

(2) The secretary is also authorized to make available
additional copies of the code, register, and revisions thereto
to the public at prices fixed to cover publication and mailing
costs.

(3) Beginning January-i;-19682, August 12, 1983 the costs
for the Administrative Rules of Montana and the Montana Adminis-
trative Register are as follows:

(a) Administrative Rules of Montana - $350.00

(b) Four issues of updates to the Administrative Rules of
Montana - $366-66 150.00

(c) Montana Administrative Register - $376-68 225.00

AUTH: 2-4-313, MCA IMP: 2-4-313, MCA

1.2.423 AGENCY FILING FEES (1) Beginning danuary-*--3982
Augqust 12, 1983, all agenclies will be required to pay a $33-56
30.00 per page filing fee for all pages submitted which are
applicable to the notice and rule section of the Montana Adminis-
trative Register. The secretary of state will bill monthly for
all fees incurred by the agency.

AUTH: 2-4-313, MCa IMP: 2-4-313, MCA

3. The secretary of state's office is proposing the amend-
ment to its rules as a result of the legislative auditor's
recommendation that the administrative rules program be funded on
a user fee, revolving fund basgis rather than through the general
fund. This recommendation was strongly endorsed by the voted
action of the 1983 legislature. The administrative code committee
gave unanimous consent for the fee raise.
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4, Interested persons may present their data, views
or arguments either orally or in writing at the hearing.
Written data, views or arguments may also be submitted to
Clifford Christian, Room 202, Capitol, Helena, Montana, 59620,
no later than July 28, 1983,

5. Alan Robertson, Room 202, Capitol, Helena, Montana,
59620, has been designated to preside over and conduct the
hearing.

Dated this 20th day of Ju
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BEFQRE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.5.904, 46.5.905
AND 46.10.404 PERTAINING TO
DAY CARE FOR CHILDREN OF
RECIPIENTS.

In the matter of the amend-
ment of Rules 46.5.%04,
46.5.905 and 46.10.404 per-~
taining to day care for
children of recipients in
training or in need of
protective services.

TO: All Interested Persons

1. On July 21, 1983, at 9:30 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana, to con-
sider the amendment of Rules 46.5.904, 46.5.905 and 46.10,404
pertaining to day care for recipients in training or in need
of protective services,

2. The rules proposed to be amended provide as follows:

46.5.904 SPEGEAS—NEEBST PIPLE-IV-A DAY CARE FOR
CHILDREN OF RECIPIENTS IN TRAINING OR WORKING IN NEED OQF

PROTECTIVE SERVICES ZIn-addition-te-the-bagie~AFBEC-granes
dDay care payment will be ineiuded made for children of recip-
ients who are attending employment related training or in need
of protective services day care unless otherwise provided,
AFDC recipients who attend WIN training shall be referred for
WIN related day care,

(1) Limitations of speeial-needs Title IV-A day care:

(a) Title IV-A day care is payments for children of par-
ents who are AFDC recipients wewking-ew in training on a full~
or part-time basis. Training #s includes, but is not limited
to: vocational-technical schools, business colleges, 3junior
colleges, university students, or special classes which may be
clagsified as "employment related training." Students who are
working to support their education .are included under this
rule.

(b) Determination as to whether a child is in need of
protective services day care will be made by the county social
worker,

{8} ~-Bay- care- needs- wili-be-—taken-inte-consideration-for
etigibitiey-determingtion -0 f - an-—applicant - --If--an-appiieant
requires-speciai-needs-day- cave - thto yeed wiltk-be-constdered
in-addition-to-the~AFDE-grant-amount-to-determine-etigibilitys

(c) Day care payment shaii-dbe--added-teo-the ARDE-grant
amounts may be made directly to the recipient or Ppayment may
be made through vendor or two party payments if the recipient
voluntarily agrees, in writing, to a vendor or two party

payment.
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{d) Day care payment will be paid upon evidence of need:
actual cost. Evidence of meed ameerual actual cost includes
verification from the provider of day care services. Bvidence
of--meed-shall Verification includes the signature of the
individual provider or his/her designee, the month of ser-
vices, and the names of the children served.

(e) Title 1v-A Bday care payment shall not exceed 6154
$184 per month, per child for children in 1licensed or
reglistered day care facilities. eenters;-£i43--per-menth-per
ehiIE $or-ehildren -4y —regietered - group--day - care~-homes--and
§432-per- month-per--ehild - for-children-in-regtocered-day-cave
hemes: CFhe-reecipiene-shati-choose-histher-day-care-providers

(f) The recipient shall choose his day care provider.

{2) Timitations of non-Title IV-A protective services
day care: .

(a) Non-AFDC protective services day care is payment for
day care provided to children who are recipients of child
protective services, but whose parent(s) are not AFDC recip-
ients.

(b) Day care payments will be made directly to the day

care provider,
(c) Day care payments shall not exceed $184 per month
except in unusual circumstances when additional day care is

approved Dy the department for the protection of the
children. )

The authority of the agency to amend this rule is based
upon Sections 53-4-111 and 53-4-503, MCA and the rule imple-
ments Section 53-4-514, MCA.

46.5.905 DAY CARE RATES (1) Full day care services are
" paid at a rate of §6+56 $7.00 per day per child in care in day
care homes., . The maximum rate for group day care homes is
63-88 $7.50 per child per day of care. The maximum rate for
centers is 6%x56 $8.00 per c¢hild per day of care. These rate
increases shall be palid reerssetively beginning July-i,-3982

August 16, 1983,
(Z) Part-time care is paid at a rate of 654 70¢ per hour
per child in day care homes, 3#6¢ 75¢ per hour per child in

group day care homes, and %5¢ 80¢ per hour per child in all
centers up to a maximum of a full day or night care rate.

{(3) Extra meals are paid at a rate of 60¢ per child per
meals, ®his-4is--aubject-to upon the written approval of the
distriet-effice-soeiat-worker-snperviser-i33 degartment.

(4) Special child or exceptional child day care ig paid
at a rate determined by the day care fac111ty, parent of the
child, and the social worker up to a maximum of $8.00 per day
or per night care; and upon approval Dby the disbriet
seetat-worker--supervisor-FEI degartment Part-time care may
be provided at a rate of up to a maximum of $1.00 per hour per
child, up to a maximum of a full day or night care special
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rate of $8.00 and subject to the same requirements as applied
to the daily rate.

(5) Day care operators will be allowed to claim a day's
care only when actually provided to the child, unless the
child is enrolled in the center.

The authority of the agency to amend this rule is based
upon Sections 53-4-111 and 53-4-503, MCA and the rule imple-
ments Section 53-4-514, MCA.

46.10.404 SPECIAL-NBEBSy TITLE IV~A DAY CARE FOR
CHILDREN OF RECIPIENTS IN TRAINING OR IN NEED OF PROTEC-~

TIVE SERVICES (1) Unless otherwise provided, in addition
to the basic AFDC grant, day care payment will be provided for
children of recipients who are attending employment-related
training or in need of protective services day care. AFDC
recipients who attend WIN training shall be referred for WIN-
related day care. AFDC recipients who are employed shall have
their day care expenses deducted from earned income when test-
ing net monthly income and when determining grant amount as
provided in ARM 46.10,512.

(2) Limitations to Title IV-A day care:

(a) Title IV~-A day care payments are made for children
of parents who are AFDC recipients in training on a full- or
part-time basis. Training includes, but is not limited to:
vocational-technical schools, business colleges, junior
colleges, wuniversities, or special classes which may be
classified as "employment-related training." Students who are
working to support their education are included under this
rule.

(b) Determination as_ to whether a child is in need of
protective sgervices day care shall be made by the county
social worker.

c) Title IV-A day care needs will be taken into con-
gideration for eligibility determination of an applicant. If
an applicant requires Title IV-A day care, this need will be
considered in addition to the AFDC grant amount to determine
eligibility.

(ed) Title IV-A day care payment may be made directly to
the recipient or through a vendor or two-party payment. The
recipient must volunteer in writing to have the day care pay-
ment made through a vendor or two-party payment.

(de) Title IV-A day care payment will be made wupon
evidence of actual charge or cost. Evidence of actual charge
or cost includes verification from the provider of day care
services. Verification includes the signature of the individ-
ual provider or his designee, the month of service, and names
of children served.
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(ef) Excepe-as-previded-in-thi--and-ti--setew, dDay care
payments shall not exceed 6i65-per-monthy-or-£3:-56-per-days-or
§3r75-per-malf-day-per-chiid-for-chitdren-in-licensed-day-enve
centerss $184 per month per child except in unusual circum-
stances when additional day care is approved by the department
for the protection of children.

+£}--Exeepe-ns-previded--in-{h}-and--4i}-belowy--day-eare
paymenes--shall-noe--exceed-6165-per-month-or-67:06-per-day-or
:3759-pe!-ha&f—day-per-—ehil&‘-in——registered-g!oup*-day--ea!e

ames s

{4} --Eneept--ags--provided-in~{th}-and-{i}-beltow;-day--care
paymenes-shali-net-excced-6i43-per-monthy-or-66-50-per-dayy-or
§3-25-per-halé-day-per-chitd-in-vegistered-day-care-homes:

(g) Full day care services are paid at a rate of $7.00
per day pex child in care in day care homes. The maximum rate
for group day care homes 1is $7.50 per child per day of care.
The maximum rate for centers 1s $8.00 per child per day of
care.

(h) Part time care is paid at a rate of 70¢ per hour per
child in day care homes, 75¢ per hour per child in group day
care homes and 80¢ per hour per child 1in day care centers up
to a maximum of a full day or night care rate.

{Ri) Upon written approval of the distriee--seeiai--serv-
fees--superwi-sor department, the following services are also
eligible for payment under Title IV-A day care:

(i} extra meals at a rate of 60¢ per meal per child; and

(ii) exceptional child care, as defined in ARM 46.5.903,
at a maximum of $8.00 per day per child for full-time care or
$1.00 per hour per child for part-time care.

{ti)--When--extra-meais~--and/or-excepeionat--child-eare-ts
provided,-day-ecare-payment-shati-not-exesed-6166-per-month-per
ehildr

(j) Title IV-A day care is available for care provided
in licensed or registered day care facilities only.

(k) The recipient shall choose hig day care provider.

The authority of the agency to amend this rule is based
upon Sections 53-4-212 and 53-4-503, MCA and the rule imple-
ments Sections 53-4-211 and 53-4=514, MCA.

3. The rules are proposed to be amended to provide for
an increase in the day care payment rates consistent with the
testimony and legislative history relating to the appropria-
tions contained in HB 447, and to make such other changes as
are necessary to achieve uniformity within the rules requ-
lating day care payments.

4. Interested parties may submit their data, views, or

arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
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of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0. Box 4210, Helena, Montana 59604, no later than
July 29, 1983.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearingym———-

ot

Dlrector, Social and Rehabilita-
tion Services

Certified to the Secretary of State June 20 , 1983,
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the proposed
amendment of 12.6.106(1) (a)
concerning the removal of

)  NOTICE OF THE ADOPTION OF AMEND-
) MENT OF ARM 12.6.106(1) {(a), REMOVAL
) OF ICE SHELTERS; AND 12.6.901(1) (e)
ice shelters; and 12.6.901 ) CONCERNING COUNTERCLOCKWISE DIRECTION
(1) (e) concerning counter- ) OF WATER SKIERS; AND 12.6.903(5)
clockwise direction of ) CONCERNING THE USE OF ELECTRIC MOTORS
)
)
)
)

water skiers; and 12.6.903 ON THE HELENA VALLEY EQUALIZING
(5) concerning the use of RESERVOIR
electric motors on the Helena

Valley Equalizing Reservoir

TO: All Interested Persons:

1. On March 31, 1983, the Montana Fish and Game Commission
published notice of proposed Rules 12.6.106(1){a) concerning the
removal of ice shelters; 12.6.901(l) (e) concerning counterclock-
wise direction of water skiers; and 12.6.903(5) concerning the
use of electric motors on the Helena Valley Equalizing Reservoir
at P. 238-40 of the 1983 Montana Administrative Register, Issue #6.

2. The Montana Fish and Game Commission has adopted the Rules
as proposed.

3. No comments or testimony were received.

4., The authority for the Rule is Section 87-1-303, MCA, and
the Rule implements Section 87-1-303, MCA.

Spree S LY

Spdhicer 5. Hegstad, Chairman
Montana Fish & Game Commission

J s|W. Flynn, Directqr
of Pish, Wildlifd & Parks

Certified to the Secretary of State ok
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF
THE AMENDMENT OF
ARM 16.6.116

In the matter of the amendment )

of rule 16.6.116, setting fees )

for searches of vital statistics )

records and certified copies of )
) (Fees for Copies
)

birth, death, and fetal death
and Research)

certificates
TO: All Interested Persons

1. On May 12, 1983, the department published notice of a
proposed amendment of rule 16.6.116 concerning fees for
searches of the vital statistics records, and for copies of
~birth, death, and featl death certificates, at page 391 of

the 1983 Montana Administrative Register, issue number 9.
2. The department has amended the rule as proposed.
3. No comments or testimony were received.

\,/l \ -~

Certified to the Secretary d% State _ June 20, 1983
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF
THE ADOPTION AND
AMENDMENT OF RULES

In the matter of the amendment )
of rules 16.32.101, 16.32.103, )
16.32.107, 16.32.108, 16.32.110, )
16.32.111, 16.32.112, 16.32.114, )
and 16.32.118, and the adoption )
of a NEW RULE, relating to the )
review of certificate of need )
applications for new )
institutional health services )
and facilities ) (Certificate of Need)
TO: All Interested Persons

1. On May 12, 1983, the department published notice of
proposed amendment of rules 16.32.101, 16.32.103, 16.32.107,
16.32.108, 16.32.110, 16.32.111, 16.32.112, 16.32.114, and
16.32.118, and the adoption of a NEW RULE, relating to the
review of certificate of need applications for new institu-
tional health services and facilities at page 373 of the
1983 Montana Administrative Register, issue number 9.

2. The department has amended the rules and adopted the
new rule with the following changes:

16.32.101 DEFINITIONS

( - (2) Same as proposed.

(3) Upeetoris efficesl means the private effiees of a
physzetan eor greup of physietens; and asseeiaked suppert
fagilities whieh are avaiiable £or wuse eoniy by &hese
physieians whese effieces are iocated en the premises- Bueh
fagilities may +nelude observaiien beds; but may net ineiude
tﬁpatieﬂt servieefs "offices of private physicians or
dentists" means the private offices of a physician or dentist
or group of physiclans or dentists, and associated facilities

which are:

ga? located on the premises of the physician's or
dentist's offices; -
(b) operated 1nte ral part of the physician's

or dentlst' ervate Eactlce
T~ (¢) primarily availa only to the physicians or
dentists whose offices are Iocate on the premises.
Such facilities may include outpatient services and observa-
tion beds, but may not include inpatient services.
{(Z) - (5) Same as proposed.

16.32.103  SUBMISSION OF LETTER OF INTENT
y Same as proposed
{2)(a) and (b) Same as proposed.
) anticipated methods and terms of financing the

proposal;
(d) - (f) Same as proposed.
(3) - (5) Same as proposed.
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(6) If an existing health care facility er deetesls
effiee proposes to establish a home health agency, kidney
treatment center, long-term care facility, mentat health
eenter; ¥ehabiiitatien eemter; oI hospice, er ether serviee
Ret previeusiy offered by eor threugh the heaith ecare faeiliky
er deetorls effiee and whieh wouid eomrstitute a health eare
faeility if established independently; such proposal will be
reviewed pursuant to 50-5-301(1)(f), MCA.

(7) Any affected person may reguest an informal hearing
before the department to cﬁaIlen?e the department's determina-

tion regarding applicability of certificate of need review.
Such a request must be received by the department withinm 10
days following the determination. At Jleast 7 days prior
notice of the hearing shall be sent to the persons identifie
In BRM 16.37.112 )" At the hearing, the affected parties
or Their counsel will be given the ogga?funlty To present
written or oral] evidence or arguments challenging or support-
ing the department's detérmination. Within 7/ days fOIEOWng
Eﬁg hearing, the department will issue its decision, in
writing, and the reasons therefor, which shall be sent to the
persens who received notice of the hearing. II the department
hé letter

determines that the applicant is subject to review, the
d to thé next appropriate batching

of intent may be assigné

period.

NEW RULE (16.32.106) BATCHING PERIODS, SUBMISSION OF
APPLICATIONS
The following batching periods are established for

all categories of service and for all regions of the state:

(a) January 1l through January 20

(b) March 1 through March 20

(c) May 1 through May 20

(d) July 1 through July 20

(e) September 1 through September 20
(f) November 1 through November 20

Except as provided in subseetien subsectionsg %gl and (5)
below and in section 16.32.103(4), letters of intent Will be
accepted only during these periods. Letters of intent re-
ceived at other times will be assigned to the next batching
period.

(2) Same as proposed.

(3) The following categories of health services will be
batched: general medical-surgical, psychiatric, obstetric,
pediatric, skilled nursing, personal and intermediate care,
other. Only proposals iIn thesé categories involving new
services, new or increased bed capacity, or construction or
replacement of health care facilities will be batched.

(4) - (13) same as proposed.
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16.32.107 ACCEPTANCE OF APPLICATIONS; REVIEW PROCEDURES
Same as proposed.

16.32.108 INFORMATIONAL HEARING

(1}, (2) Same as proposed.

(3) Notice of the informational hearing must be given at
last 14 calendar days prior to the informational hearing by
the following means:

(a) Written notice must be sent by certified mail to the
person requesting the hearing, the applicant, and all other
applicants assigned for comparative review with the applicant.
The agency dqualified as health system agency pursuant to
42 U.S$.C. Sec., 3001w, health care facilities, the Department
of Social and Rehabilitation Services, rate review agencies,
health maintenance organizations in the service area, anmd
contiguous agencies gqualifying as health systems agencies
pursuant to 42 U.S.C. Sec. 3001, and other persons who have
requested notice will be notified by ordinary mail.

16.32.110, 16.32.111, 16.32.112, 16.32.114 and 16.32.118
Same as proposed.

3. After consultation with representatives of the
Montana Medical Association, Montana Hospital Association,
Montana Nursing Home Association, Montana Nurses' Association,
and the Montana Health Services Association, the foregoing
changes were made to the proposed rules. Following are
comments for the changes which were made.

16.32.101(3): The new definition includes dentist
offices, which share the statutory exemption from review, and
somewhat clarifies the limits of the exemption.

16.32.103(2)(¢): The exact financing methods are not
always known in detail at the time of submission of the
letter of intent.

16.32.103(6): Additions of health care facilities to
doctor's offices will be reviewed under 50-5-301(1)(f) by
virtue of the proposed definition of doctor's office (ARM
16.32.101(3)).

16.32.103 (new subsection (7): This provides an informal
procedure for appealing the department’'s initial determination
that an applicant is (or is not) subject to review.

NEW RULE (16.32.106): The first change exempts projects
which do not require batching from the requirement that
letters of intent be submitted only during specific times.
The second change adds personal care facilities to the list of
categories subject to batching.
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16.32.108(3)(a): This provides for service of notice of
informational hearings to persons who have asked to bhe placed
on a mailling list for that purpose.

4. . The Montana Hospital Association commented that pro-
posed section 16.32.103(6) goes too far in eroding the
$100,000 threshold for new services established by the
legislature. In response, the department has deleted several
of the items from the list. Only those types of facilities
which are most likely to reguire review will be treated as
new health care facilities.

Director

By

W BARTLETT, Deputy Director

Ccertified to the Secretary o State June 20, 1983
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF THE ADOPTION
of rules setting fees for tests ) QF RULES
of air quality and micro- )

)

biological analyses (Laboratory Fees)

To: All Interested Persons

1. On May 12, 1983, the department published notice of a
proposed adoption of rules 16.38.301 and 16.38.303 concerning
fees for air quality analyses and microbiological tests other
than those performed on drinking water at page 393 of the 1983
Montana Administrative Register, issue number 9.

2. The department has adopted the rules as proposed.

3. No comments or testimony were received.

1983

Certified to the Secretary o June 20,
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BEFORE THL BOARD OF LIVESTOCK
OrF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF AMENDMENT OF
ment of ARM 32,3.2001 BRANDS ) ARM 32.3.2001 BRANDS AND
AND EARMARKS ) EARMARKS

TO: All Interested Persons

1. On April 14, 1983 the Beoard of Livestock published
a notice of proposed adoption of an amendment of ARM
32.3.2001 specifying an additional official brand to desig-
nate spayed heifers at page 294 of the Administrative
Register, Issue No. 7.

2, No comments or testimony were received.

3. The Board adopted the amendment as proposed.

Certified to the Secretary of State June 20, 1983,
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF AMENDMENT OF
ment of ARM 32.15,601 FEES ) ARM 32.15,601 FEES FOK
FOR FILING NOTICES REGARD- ) FILING NOTICES REGARDING
ING SECURITY AGREEMENTS, ) SECURITY AGREEMENTS
raising the required fee. )

TO: All Interested Persons

1. On April 14, 1983 the Board of Livestock published
a notice of proposed adoption of an amendment of ARHM
32.15.601 raising the required fee for filing with the
department a notice, assignment, renewal or satisfaction of
a security interest in branded livestock at page 296 of the
Administrative Register, Issue No. 7.

2. No comments or testimony were received.

3. The Board adopted the amendment as proposed.

S "(//t’( L-;zf

NANCY ESPY d//
Chalrmqn, Board/of/ Li;/§G0ck

By: i R B AR TPR
bi; S’GRAHAM, Administrator
Brands-Enforcement Division

Certified to the Secretary of State June 20, 1983.
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the ADOPTION ) NQTICE OF ADOPTION OF

OF RULES I-I1I specifying the ) RULES CONCERNING LIVE-

manner of recording and trans- ) STOCK BRANDS

ferring livestock brands and ) RULE I - 32.18.105

of selling branded livestock ) RULE II - 32.18.106
RULE ITI - 32.18.107

T0: All Interested Persons

1, On April 14, 1983 the Board of Livestock published
a notice of proposed adoption of rules specifying the manner
in which a livestock brand may be recorded, and the manner
in which livestock bearing a brand may be sold at page 298
of the Administrative kegister, Issue No. 7.

2. No comments or testimony were received.

3. The Board adopted the rules as proposed.

C
// (Ol EC, e
NANCY ESPY 7 J

Chairg;n, ard 9f Livedtock

S ( .
By: A/ﬁi}(\i’ M1¢6 [l /7?///\
LES GRAHAM, Administrator
Brands-Enforcement Division

Certified to the Secretary of State June 20, 1983,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULES 46.4.101, 46.4,102,
46.4.105, 46.4.106,
46.4.107, 46.4.108,

In the matter of the adoption )

of Rules 46.4,101, 46.4.102, }

46.4.105, 46.4,106, 46.4.,107, )

46.4.108, 46.4.111, 46.4.112, )

46.4.115, 46.4.116, 46.4.119, )} 46.4.111, 46.4.112,

46.4.120, 46.4,121, 46.4.123 ) 46,4.115, 46.4.116,

and 46.4.125 pertaining to ) 46,4.119, 46.4.120,

the administration of the ) 46.4,121, 46.4,123 AND

state plan on aging; services ) 46.4.125 PERTAINING TO THE

for senior citizens } ADMINISTRATION OF THE STATE
) PLAN ON AGING; SERVICES FOR
) SENIOR CITIZENS

TO: All Interested Persons

1. On May 12, 1983, the Department of Social and
Rehabilitation Services published notice of the proposed
readoption of Rules 46.4.101, 46.4.102, 46.4.105, 46.4.106,
46.4.107, 46.4.108, 46,4,111, 46.4.112, 46.4,115, 46.4.116,
46,4,119, 46.4.120, 46.4.121, 46.4.123 and 46.4.125 pertaining
to the administration of the state plan on aging; services for
senior citizens at page 436 of the Montana Administrative
Register, issue number 9.

2. The Department has readopted Rules 46.4.101,
46.4.102, 46.4.106, 46.4.107, 46.4.108, 46.4.111, 46.4.112,
46,4.115, 46.4.116, 46.4.119, 46.4.120, 46.4.121, 46.4.123 and
46.4.125 as proposed.

3. The Department has readopted Rule 46.4.105, as
proposed with the following changes:

46.4.105 DESIGNATION OF PLANNING AND SERVICE AREAS

(I} The division may designate as a planning and service
area:

43¥ (a) any unit of general purpose local government;

42y (b) any district or combination of districts; or

43} T¢) any Indian reservation.

(2) The designation of planning and service areas by the
division will be governed by the following criteria:

(a)  Planning and service areas will be designated every
four vears beginning October 1, 1987,

{b) There will be no more than 12 planning and service
areas designated in each four year period.

{c) There will be no less than 7/ planning and service
areas designated in each four year period.

(d) The 11 or 12 planning and service areas that were
designated prior to October 1, 1983 will continue to bheé desig-
nated as planning and service areas until October 1, 1987.
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(e} The division will accept requests from planning and
service areas that the area be divided into two new planning
and service areas.

(f) BEFORE OCTOBER 1, 1983 eonly one request will be
approved by the division creating two planning and service
areas out of one. in-the-fsur-yvear-period-beqinning-Oceeber-1y
19837

4. Rule 46.4,105(f) was modified to clarify that before
October 1, 1983, the division will approve only one request
from a planning and service area that the area be divided into
two new planning and service areas.

5. No written comments or testimony were received.

e AL

Dikeptor, Social and Rehabilita-
tion Services

Certified to the Secretary of State June 20 , 1983,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE REPEAL OF
RULES 46.5.608 AND 46.5.619,
THE ADOPTION OF RULES
46.5.620, 46.5.621,
46.5.622, 46.5.650,
46.5.651, 46.5.652,
46.5.653, 46.5.654,
46.5.655, 46.5.656,
46.5.657, 46.5.658,

In the matter of the repeal )
of Rules 46,5.608 and )
46.5.619, the adoption of )
Rules 46.5.620, 46.5.621, )
46.5,622, 46.5.650, 46.5.651, )
46.5.652, 46.5.653, 46.5.654, )
46.5.655, 46.5.656, 46.5.657, )
46.5.658, 46.5.659, 46.5.660, )
46.5,690, 46.5.691 and )
46.5.692 and the amendment of )} 46.5.659, 46.5.660,
Rules 46.5.601, 46.5.602, } 46.5.690, 46.5.691 and
46.5.603, 46.5,604, 46.5.605, ) 46.5.692 AND THE AMENDMENT
46.5.606, 46.5,607, 46.5.609, ) OF RULES 46.5.601, 46.5.602,
46.5.610, 46.5.611, 46.5.612, ) 46.5.603, 46.5.604,
46.5.613, 46.5.614, 46.5.615, ) 46.5.605, 46.5.606,
46.5.616, 46.5.617, and ) 46.5.607, 46.5.609,
46.5.618 pertaining to youth ) 46.5.610, 46.5.611,
care facilities; licensing, ) 46.5.612, 46.5.613,
placement budgets and paren- } 46.5.614, 46.5.615,
tal contribution. ) 46.5.616, 46.5,617, AND
) 46.5.618 PERTAINING TO YOUTH
) CARE FACILITIES

TO: All Interested Persons

1. On May 12, 1983, the Department of Social and Reha-
bilitation Services published notice of the proposed repeal of
Rules 46.5.608 and 46.5.619, the adoption of Rules 46.5.620,
46.5.621, 46.5.622, 46.5.650, 46.5.651, 46.5.652, 46.5.653,
46.5.654, 46,5.655, 46.5.656, 46.5.657, 46.5.658, 46.5.659,
46.5.660, 46.5,690, 46.5.691 and 46.5.692 and the amendment of
Rules 46.5.601, 46.5.602, 46.5.603, 46.5.604, 46.5.605,
46.5.606, 46.5.607, 46.5.609, 46.5.610, 46.5.611, 46.5.612,
46.5.613, 46.5.614, 46,5.615, 46.5.616, 46.5.617 and 46.5.618
pertaining to youth care facilities; licensing, placement bud-
gets and parental contribution, at page 404 of the Montana
Administrative Register, issue number 9.

2. The Department has repealed the rules as proposed.

3. The authority of the Department to repeal the rules
is based upon HB 24, Ch, 465, L. 1983 and Section 53-4-111(1),
MCA and the rules implement Section 53-2-201(1) (b} (ii), MCA,
HBE 24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA.

4. The Department has adopted Rules 46,5.620, CHILD
CARE AGENCY, RECORDS; 46.5.655, YOUTH GROUP HOME, TRANSPORTA-
TION; 46,5.656, YOUTH GROUP HOME, GUNS AND AMMUNITION;
46.5.658, YOUTH GROUP HOME, PLACEMENT AGREEMENTS; 46.5.659,
YOUTH GROUP HOME, CHTILDREN'S CASE RECORDS; 46.5.660, YOUTH
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GROUP HOME, PAYMENT; 46.5.690, PREPARATION OF PLACEMENT BUD-
GET; and 46.5.692, PARENTAL CONTRIBUTION COMPUTATION as
proposed,

5. The authority of the Department to adopt Rules
46.5.620, 46.5.655, 46.5.656, 46.5.658, 46.5.639 and 46.5.660
is based upon HB 24, Ch. 465, L. 1983 and Section 53-4-111(1}),
MCA and the rules implement Section 53-2-201(1) (b) (ii), MCA,
HB 24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA. The
authority for Rules 46.5.690 and 46.5.692 remain as in MAR
Notice No. 46-2-368.

6. The Department has amended Rules 46.5.601, 46.5.602,
46.5.603, 46.5.,604, 46.5.605, 46,5.606, 46.5.607, 46.5.610,
46,5.611, 46.5.612, 46.5.614, 46.5.615, 46.5.616 and 46,5.618
as proposed.

7. The authority of the Department to amend the rules
is based upon HB 24, Ch. 465, L. 1983 and Section 53-4-111(1),
MCA and the rules implement Section 53-2-201(1) (b) (ii), MCA,
HB 24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA.

8. The Department has adopted the rules with the fol-
lowing changes:

46.5.621 CHILD CARE AGENCY, SECLUSION Subsections (1)
through (7) (b) remain as proposed.

(c) the placement in seclusion has been approved by a
eertified mental health professional am-defined-in-E§B-214;-Chr
5387-%7-14983+ authorized by the provider to place children in
seclusion; and

{(d) the child has been placed in the secure treatment
unit of the child care facility as part of the child's treat-
ment program.

(B) Placement in seclusion may not exceed one (1} hour
unless specifically authorized by a eertified--mental--hesith
prefessienat psychiatrist. In no event may placement in
seclusion exceed twenty=-four (24) hours. A child who requires
seclusion in excess of twenty-four (24) hours shall be trans-
ferred to an acute psychiatric care facility.

tar (9) A staff member with no other immediate duties
shall continuously monitor the child placed in seclusion by
visual or auditory means and shall remain within twenty (20)
feet of the room. If continuous meonitoring is by auditory
means, the staff member shall visually check on the child at
least every ten (10) minutes.

(10) Upon the placement of a c¢hild in seclusion, the
following minimum items shall be recorded, updated and main-
tained, if applicable:

{a)  a written report which states the child's name,
date, time of placement, staff member initiating the

12-6/30/83 Montana Administrative Register



-744-~

placement, qualified mental health professional authorizing
piacement and narrative describing the following: the precip-
itating event, child's behavior before placement, and actions
taken by staff of a less restrictive nature in an attempt to
control, calm or contain the child;

{(b) written notation of visual checks at least every ten
(10) minutes and notation of behavior and time oc¢curring;

(c) notation regarding opportunity to use toilet facil-
ities once per hour;

(d) notations to when the child had opportunity to exer-

cise;

(e) notation as to medications administered, time given
and staff administering;

(f). notation of all staff contact inc¢luding a descrip-
tion of the resolution of the placement incident which results
in the termination of seclusion.

(11) 8Staff of the intensive treatment facility who moni-
tor or initiate the use of the room shall be trained in the
use of seclusion and be specifically authorized by the facil-

ity.

The authority of the Department to adopt the rule is
based on HB 24, Ch, 465, L. 1983 and Section 53-4-111(1), MCA
and the rule implements Section 53-2-201(1) (b) (ii), MCA, HB
24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA.

46.,5.622 CHILD CARE AGENCY, ADDITIONAL REQUIREMENTS

{1) In addition to the preceding standards which apply
specifically to child care agencies, a child care agency must
also comply with the standards contained in Rute-JI¥«--furle--V
ARM 46.5.653, ARM 46.5.654 (2)-(8), Ruie-¥I ARM 46,5.655, and
Rute-¥IF ARM 46.5.656.

The authority of the Department to adopt the rule is
based on HB 24, Ch. 465, L. 1983 and Section 53-4-111(1}, MCA
and the rule implements Section 53-2-201(1) (b) (ii), MCA, HB
24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA,

46.5.650 YOUTH GRQUP HOME, ADMINISTRATION (1) The
youth group home shall be a nonprofit or for profit corpora-
tion registered under the laws of Montana or under direct
administration of a unit of state, local or tribal government.

Subsections (2) through (4) remain as proposed.

The authority of the Department to adopt the rule is
based on HB 24, Ch. 465, L. 1983 and Section 53-4~111(1), MCA
and the rule implements Section 53-2-201(1) (k) (11), MCA, HB
24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA,

46.5.651 YOUTH GROUP HOME, PROGRAM REQUIREMENTS
Subsections (1) through (1) (b) (vi) remain as proposed.
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{(c} Education: Each provider shall assure that ai each
children in its care are-enroiied-and-have--opporturrity--to-re—
seive-edneationat-eredie-from-an-peeredited-sehasi-unieas-oth-
erwise-approved -by-the-deperement is offered an educational
program that is appropriate to the c¢hild's needs and in com-
pliance with compulsory school attendance laws.

Subsections (1) (d) through (I) (k) remain as proposed.

The authority of the Department to adopt the rule is
based on HB 24, Ch, 465, L. 1983 and Section 53-4-111(1), MCA
and the rule implements Section 53-2-201(1) (b) (ii), MCA, HB
24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA.

46.5.652 YOUTH GROQUP HOME, PHYSICAL CARE

subsections (1) through (7) (d) remain as proposed.

(e) Children must not be denied meals, mail or visies
contacts with their families as punishment,

subsections (7) (f) through (7) (i) remain as proposed.

The authority of the Department to adopt the rule is
based on HB 24, Ch, 465, L. 1983 and Section 53-4-111(1), MCA
and the rule implements Section 53-2-201(1) (b) (ii), MCA, HB
24, Ch, 465, L. 1983, and Section 53-4-113(4), MCA.

46.5.653 YOUTH GROUP HOME, ENVIRONMENTAL REQUIREMENTS

Subsections (1) through (&) remain as proposed.

(7) There shall be hot and cold water available in the
youth group home. Water temperature for hot water must be
limited to 120° or below.

Subsections (8) through (10) remain as proposed.

The authority of the Department to adopt the rule is
based on HB 24, Ch. 465, L. 1983 and Section 53-4-111(1), MCA
and the rule implements Section 53-2-201(1) (b) {ii), MCA, HB
24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA.

46.5.654 YOUTH GROUP HOME, FIRE SAFETY

Subsection (1) remains as proposed.

(2) Smoke detectors approved by a recognized testing
laboratory shall be located at stairways and in any areas
requiring separation and-ae-statw¥ways as set forth in the uni-
form building codes.

Subsections (3) through (8) remain as proposed.

The authority of the Department to adopt the rule is
based on HB 24, Ch. 465, L. 1983 and Section 53-4-111(1), MCA
and the rule implements Section 53=-2-201(1) (b) (ii), MCA, HB
24, Ch, 465, L. 1983, and Section 53-4-113(4), MCA.

46.5.657 YOQUTH GROUP HOME, STAFF
Subsections (I) through (4) remain as proposed.
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{(5) The resident to staff ratio on the premises shall
not be more than é 8 to 1 awake from 7 a.m. to 11 p.m. or 8 to
1 sleeping from 11 p.m. to 7 a.m.

The authority of the Department to adopt the rule is
based on HB 24, Ch. 465, L. 1983 and Section 53-4-111(1), MCA
and the rule implements Section 53-2-201(1) (b) (ii), MCA, HB
24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA.

46.5.691 INVESTIGATION OF FINANCIAL STATUS (1) An in-
vestigation of the financial status of the parents or guard-
ianship assets of every child in substitute care shall be con-
ducted by the county of responsibility for the purposes of
determining the financial ability of the parents or the ade-
quacy of the guardianship assets to pay the cost of supporting
the child in a youth care facility.

(a) Voluntary placement. If a child enters substitute
care under a voluntary placement agreement executed by the
parents or guardian, the assessment of financial ability and
determination of amount of contribution shall be completed
prier-te within 30 days of the child entering care.

(b) Involuntary placement. If a child is placed in sub-
stitute care on an involuntary basis under an emergency
informal adjustment or other court order an investigation of
the financial status of the child's parents or the extent of
guardianship assets shall be conducted pursuant to the order
of the court and a written report including the £inancial
assessment and determination of the recommended amount of par-
ental contribution shall be filed with the court within the
time fixed by the court order.

9. The Department has amended the rules with the fol-
lowing changes:

46.5.609 CONFIDENTIALITY OF RECORDS (1) All records
maintained by a ehiid-eare-agency YCF pertaining to an indi-
vidual child are confidential and are not available to any
person, agency or organization except as specified in sub-
sections (2) through (5) of this section below.

(2) All records pertaining to an individual child are
available upon request to:

{a) the c¢hild's parent, guardian, legal custodian, or
attorney;

(b) a court with eurreme continuing jurisdiction over
the placement of the child or any court of competent juris-
diction issuing an order for such records;

{(¢) a mature child to whom the records pertain, absent
specific and compelling reasons for refusing specific records;
or

{d) an adult who was formerly the child in care to whom
the, records pertain.
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{3}~-Recerds-partaining-te-signifieane-ocacurrences-in-re—
tation-+to —a~specifie~-ohidd -may~-be —reviewed-by--the-referral
ageneyr

443 (3) All records pertaining to individual children
placed by the department are available at any time to the
department or its representatives.

45 (4) Records pertaining to individual children not
placed by or in the custody of the department awre shall be
available to the department meiely for the purposes of licens-
ing or relicensing the ehiid-care-agency YCF,7-to-assure--thet
requived-records-are-being-kept-for-ati-chitdren-in-eares--For
this-purpeose-eniy-+he department- may--Hr~kes -disereeion-accept
any--evidence -kt - findo -appreopriate - +o--show - the--enistence-of
such-records;-ineludingy-tf-necessaryr;-on-site-access-to-indi-
viduai-reeords— v gr--authorized representative of-the-depare-
menes

The authority of the Department to amend the rule is
based on HB 24, Ch. 465, L. 1983 and Section 53-4-111(1), MCA
and the rule implements Section 53-2-201(1) (b) (ii}, MCA, HB
24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA.

46.5.613 CHILD CARE AGENCY, DEVELOPMENT AND TRAINING

Subsections (1) through %4} (i2) (i) remain the same,

(3} Children must not be placed in a locked rooms except
as provided under ARM 46.5.621.

Subsections [12) (k) through (14) remain the same,

The authority of the Department to amend the rule is
based on HB 24, Ch. 465, L. 1983 and Section 53-4-111(1), MCA
and the rule implements Section 53-2-201(1) (b) (ii), MCA, HB
24, Ch. 465, L. 1983, and Section 53-4~113(4), MCA.

46.5.617 CHILD CARE AGENCY, PHYSICAL PLANT

Subsections (1) through 433 (8) remain the same.

Subsections (9) and (10) are deleted in their entirety.

{33} (9)  Sketches of floor plans of all child care
agency facilities giving measurements and purpose of rooms
must be submitted to the licensing agent., Any alterations or
expansions of existing buildings or construction of new build-
ings shall require floor plans to. be submitted to the licens-
ing agent.

The authority of the Department to amend the rule is
based on HB 24, Ch. 465, L. 1983 and Section 53-4-111(1), MCA
and the rule implements Section 53=-2-201(1) (b) (ii), MCA, HB
24, Ch. 465, L. 1983, and Section 53-4-113(4), MCA.

10, The Department has thoroughly considered all verbal
and written comments:
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COMMENT: Regarding Rule 46.5.621(8), where would a child go
if there was no acute psychiatric care facility in the commu-
nity, and how would the child be transported?

RESPONSE: The options available vary by facility, community
and circumstances and cannot, therefore, be specifically
addressed in the rules.

COMMENT: Regarding Rule 46.5.621(7) (c), respondents requested
that providers be allowed to determine which professionals in
their facility have authority to approve placement in seclu-
sion rather than have staff designated according to the pro-
visions of SB 214,

RESPONSE: After researching SB 214 the Department is in
agreement with respondents and has revised the proposed rule
accordingly.

COMMENT: A respondent noted that Rule 46.5.621(8), if left as
proposed, would certify a mental health professional to
authorize seclusion for 24 hours. This removes one of the
basic "check and balance" provisions of seclusion requirements
proposed by the advisory committee that assisted the Depart-
ment with the proposed rules. The respondent goes on to say a
child who displays "seclusion" behavior needs to be reviewed
for placement by a psychiatrist if such behavior continues
beyond one hour. Additionally, the seclusion requirements
proposed by the advisory c¢ommittee contain a significant
amount of documentation of the entire event, staff performance
and potential legal safeguards, Those aspects are deleted in
the rule changes. If the recommended more thorough require-
ments are adopted as rules the Department will find the use of
seclusion easier to monitor in a more detailed manner., Lastly,
the respondent commented that the use of seclusion requires
very specific rules and documentation if it is to be utilized
in a professional manner by the two private facilities cur-
rently employing seclusion as a treatment practice as well as
others who may choose its use.

RESPONSE: The Department has reviewed the proposed policy
again and has met with the providers who will be using seclu-
sion. Based upon the comments, review and meetings, the
Department 1is changing the seclusion rules to reflect those
rules originally proposed by the adviscry committee.

COMMENT: Regarding Rule 46,5.651(1) (c), a respondent indicat-
ed that the proposed rule is restrictive because some of the
group home residents are school drop outs who will not be
returning to school. The provider recommended that the
Department require the licensee to involve the youth in some
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activity and to comply with state law for compulsory scheool
attendance.

RESPONSE: The rule was proposed to ensure that adequate edu-
cational opportunities are offered to each child in care. fThe
change proposed by the provider would do the same and allow
more flexibility to accommodate the youth who is not in
school. The rule is revised to read: Each provider shall
assure that each child in its care is offered an educational
program that is appropriate to the child's needs and in com-
pliance with compulsory school attendance laws.

COMMENT: Rule 46.5.622 of the proposed child care agency
rules indicates that child care agencies must comply with the
standards contained in Rule IV, Rule V(2) through (8), Rule VI
and Rule VII. There is no Rule V(2) through (8).

RESPONSE: This sentence was a mistake in the proposed rules
and should read: ...child care agencies must comply with the
standards contained in Rule VII, Rule VIII(2) through (8},
Rule IX and Rule X; now to read Rules 46.5.653, 46.5.654,
46.5.655 and 46.5.656.

COMMENT: Based on the proposed definitions found in ARM
46.5.601 and the wording of Rules 46.5.622 and 46.5.653, it
appears the environmental requirements would apply only to
youth care facilities with 7 or more residents. The respon-
dents felt the proposed requirements are of concern in all
sizes of facilities, including those with less than 7 resi-
dents. Therefore, it may be advantageous to have the environ-
mental requirements as submitted by the Food and Consumer
Safety Bureau apply to all youth care facilities.

RESPONSE: Rule 46.5.617{(4) for child care agencies remains
unchanged by the proposed rules. That rule requires that all
buildings conform to the regulations of the state department
of health and environmental sciences, county or city health
department, whichever is applicable as to sanitation. This
will include those items mentioned in the environmental
requirements submitted by the Food and Consumer Safety Bureau.

Since the proposed rules are only for youth group homes which
by definition care for 7 or more children, no consideration
was given to regulations for facilities caring for less than 7
at this time.

COMMENT: Rule 46.5.653 deletes several items the respondent

felt were important, especially in the areas of structural
requirements, housekeeping and maintenance. The respondent
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attached a complete set of environmental health guidelines
which respondent felt more appropriately address the concerns
found in youth care facilities.

RESPONSE: The attached set of environmental health guidelines
were used by the Department's advisory committee to arrive at
the proposed Rule 46.5.653. The proposed rules are nearly
identical to those proposed in the environmental health guide-
lines. The requirement that water temperature must be limited
to 120°F or below was inadvertently omitted in the proposed
rules and has been reinstated.

COMMENT: Since c¢hild care agency facilities contain 13 or
more occupants, the building code requirements are more
restrictive for child care agencies than for youth group
homes.

The Uniform Building Code contains classifications for such
facilities, but the requirements do not appear in the proposed
rules.

RESPONSE: The existing Rule 46.5.617(3) which is unchanged by
the proposed rules reads:

(3) all buildings used by the child care agency and all new
construction or remodeling of existing buildings, shall comply
with state and local building codes and shall meet the re-
quirements of existing local zoning ordinances. All new con-
struction or remodeling of existing buildings must comply with
state and/or local building codes.

Therefore, all youth group homes must meet the R-3 require-
ments while those facilities caring for 13 or more must meet
the I-2 requirements as they appear in the Uniform Building
Codes.

COMMENT: Several providers indicated that the staff ratio of
1:6 as proposed in Rule 46.5.657(5) would cause financial
hardship for the facility. While most respondents agree that
the 1:6 ratio is better, they felt the Department would not be
willing to raise its rates to pay for the extra personnel a
1:6 staffing pattern would require.

RESPONSE: The Department has changed the staffing ratio
REoFUSE
requirements to 1:8.

COMMENT: The process for licensure renewal, as proposed,
requirés the provider to make a written request for renewal.
One respondent offered suggestions for changes which would
have the effect that the old license should remain in effect
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until such time as the Department instituted a new licensing
study.

RESPONSE: Because it is important +to have the provider
actively involved in the licensing process, the Department
favored the existing system of application for renewal. No
change in the existing rule is contemplated.

COMMENT: Define "physically or emotionally damaging" in Rule
46.5.652(7) (a).

RESPONSE: Whether any act is '"physically or emotionally
damaging” to a particular child is ultimately a finding of
fact which must be made through either an administrative or
court hearing. The Department investigates reports of abuse
in youth care facilities as it investigates all such reports.
The statutory definitions contained in 41-3~102 would provide
guidelines as to whether discipline undertaken by a youth care
facility was physically or emotionally damaging.

COMMENT: Regarding Rule 46.5.652(e), one respondent recom-
mended changing "visits" to "contacts".

RESPONSE: Since "contacts" is a broader term and covers "vi-

sits" along with other types of family contact, the Department
has adopted the recommended charge.

COMMENT: What 1is meant by "arcas regquiring separation" in
Rule 46.5.654(2)7?

RESPONSE: '"Separaticn® in this instance refers to the Uniform
Buillding Code. The rule has been changed and reference added,
g0 the rule now reads: Smoke detectors approved by a recog-
nized testing laboratory chall be located at stairways and in
any areas requiring separation as covered in the Uniform
Building Code.

Buildings used for different types of occupancy reguire "sep-
aration" between thcse occupancies. In addition, "separation"
of other types may be required within the same occupancy. For
example, furnace rooms must be "separated" from bedrooms.
Each type of "separation" has accompanying requirements and is
covered in the Uniform Building Code.

CCMMENT: ERule 46.5.657 reguest that the age be changed from
18 to 21.

RESPONSE: Since the legal age of adulthood in Montana is age
18 and since the Department cannot find a "compelling reason"
which would justify discrimination on the basis of age, no
change has been made in the proposed rule. The rule, however,

12~6/30/83 Montana Administrative Register



=752-

does not prohibit individual providers from adopting more
restrictive requirements for personnel.

COMMENT: 1In Rule 46.5.657 regarding staff/child ratio, delete
the words "on the premises".

RESPONSE: Since the reason for having staff/child ratios is
to ensure adequate, safe adult supervision of the residents,
the Department feels it is imperative that the adults included
in the ratio be "on the premises". No change has been made in
the proposed rule.

COMMENT: 1In Rule 46.5.691(1) (a) change "prior to the child
entering care" to read "within 30 days".

RESPONSE: The Department agrees with the proposed change and
has revised the rule.

COMMENT: Under Rule 46.5.609 define what is meant by "mature
child”.

RESPONSE: The determination eof a "mature child" is at the
discretion of the provider and the placing agency. One child
at 15 years of age may have the emotional development to deal
with information in the child's record, whereas, another child
at 17 years of age may not have the emotional development to
deal with the same information. The rule, therefore, remains
as proposed,

COMMENT: Regarding Rule 46.5,609, the respondent asked for
clarification of (3) related to "significant occurrences" and
(4) availability of child's records to the Department.

RESPONSE: (3) has been deleted because it is redundant and is
adequately covered by other rules. (4) remains unchanged and
requires the provider to make the records of all individual
children placed by the Department available to the Department
or its representatives.

COMMENT: The Department amended proposed Rule 46.5.650 to
include "for-profit" youth group homes as well as non-profit
youth group homes.

RESPONSE: This change was necessary because of the need to
license all youth group homes including those homes that oper-
ate on a "for-profit" basis.

COMMENT: The Department amended Rule 46.5.613(12) (j) to allow

the use of seclusion, pursuant to the provisions of the seclu-
sion room standards set forth in Rule 46.5.621.
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COMMENT: Is the use of a seclusion room mandatory for all
youth group homes?

RESPONSE: The use of seclusion is not mandatory, The use of
seclusion is allowed only in child care agencies and must meet
the specific requirements as set forth in Rule 46.5.621.

COMMENT: The Department amended Rule 46.5.617 by deleting
subsections (9) and (10). The substance of the subsections
are covered by Rule 46.5.653(4) (c) and (d) and were, there-
fore, redundant.

s——rr—y

//ﬁ : LT L .
Dirdgtor, Social and Rehabilita-
tion Services

Certified to the Secretary of State June 20 , 1983,
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BEFORE THE DEPARTMENT OF SCCIAL
AND REHABILITATION SERVICES COF THE
STATE OF MONTANA

In the matter of the amend- ) NQOTICE OF THE AMENDMENT CF
ment of Rules 46.9,602, ) RULES 46.9.602, 46.9.603,
46.9,603, 46.9.604, 46,.9.605 } 46.9.604, 46,.9,605 AND
and 46.9.606 pertaining to ) 46.9.606 PERTAINING TO THE
the community services block ) COMMUNITY SERVICES BLOCK

)

grants GRANTS
TO: All Interested Persons
1. On May 12, 1983, the Department of Social and Reha-

bilitation Services published notice of the proposed amendment
of Rules 46.9.602, 46.9,603, 46.9.604, 46.9.605 and 46.9.606
pertaining to the community services block grants at page 447
of the Montana Administrative Register, issue number 9.

2. The Department has amended the rules as proposed.

3. The authority of the Department to amend the rules
is based on Section 53-2-201, MCA and the rules implement HB
659, Ch. 237, L. 1983.

4. The Department has thoroughly considered all verbal
and written commentary received: .

Comment: The Department should not include a county's Indian
reservation population in calculating an HRDC's CSBG allot-
ment.

Response: This language is drawn directly from HB 659,
Whereas prior state law specifically excluded Indian
population, present law contains no such exclusion. It is
felt the Department does not have the authority to infer any
other legislative intent than what was passed into law.

only five of the state's reservations receive CSBG funding;
averaging $16,000 per reservation. The CS8BG rules allow each
HRDC an average of $100,000 per agency, so duplication of
effort does not appear to be a legitimate argument against
rule adoption,

Initial calculations reveal that the inclusion of Indian popu-
lation should affect approximately $50,000 of the state's
$1,000,000 CSBG allocation, so no HRDC should be significantly
affected.

Comment: The Department should allocate its 5% special proj-
ects fund within 90 days of receipt of funds.

Response: To the extent practicable, the Department agrees;
however, there may be unforeseen circumstances which can only
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be met through the use of these funds, and the Department
wishes to be as flexible as possible with these very limited
funds.

Comment: There appear to be two conflicting regulations con-
cerning plan approval.

Response: The two regulations address different situations.
46.9.605(1) outlines that when an HRDC and a county cannot
agree as to the use of funds in that county, the department
shall prepare the plan. 46.9.605(4) outlines that even if a
county and an HRDC agree, the department shall, if the plan is
not approvable and attempts to correct have been unsuccessful,
re-allocate the funds to other HRDCs with an acceptable plan.

Social
tion Services

(I N
and Rehabilita-

Certified to the Secretary of State June 20 , 1983,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rules 46.12.503 and
46.12.506 and the adoption of
Rules 46.12.504, 46.12,507
and 46.12.509 pertaining to
inpatient and outpatient
hospital reimbursement rates
and services including drug
and alcohol treatment ser-
vices

NOTICE OF THE AMENDMENT OF
RULES 46.12.503 AND
46.12.506 AND THE ADOPTION
OF RULES 46.12.504,
46.12.507 AND 46.12.509 PER=~
TAINING TO INPATIENT AND
OUTPATIENT HOSPITAL REIM=-
BURSEMENT RATES AND SERVICES

TO: All Interested Persons

1, On May 12, 1983, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rules 46.12.503 and 46.12.506 and the adoption of Rules
46,112,504, 46.12.507 and 46.12.509 pertaining to inpatient and
outpatient hospital reimbursement rates and services including
drug and alcohol treatment services at page 471 of the Montana
Administrative Register, issue number 9.

2, The Department has amended Rules 46.12.503 and
46.12.506 as proposed.

3. The Department has adopted Rules 46.12.504,
INPATIENT HOSPITAL SERVICES, REQUIREMENTS and 46.12.509, ALL
HOSPITAL REIMBURSEMENT, GENERAL as proposed.

4. The Department has adopted Rule 46.12.507 as pro-
posed with the following changes:

46.12.507 OUTPATIENT HOSPITAL SERVICES, REQUIREMENTS

(1) These requirements are in addition to those found in
ARM 46.12.301-308, )

(2) Cardiac rehabilitation exercise programs and other
programs primarily educational in nature are not a benefit.

(3) Regimens-ef-care-progrens-etteched -to-hogpirials-for
adminiseraeive-purpeses-thae-are-excinded-+n-ARM-46-12:562-are
met-a-penefits OQuipatient hospital services are limited to:

(a) emergency room services, and

(b) services provided in a hospital that would also be
covered by medicaid in a non-hospital setting.

5. The Department has thoroughly considered comments
received.

COMMENT: Rule 46.12.507(3), as it is proposed, does not limit
outpatient hospital services.
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RESPONSE: The Department has rewritten Rule 46.12.507 to
clearly state that outpatient services are limited to those
currently covered as outpatient hospital services.

In the matter of the amend- ) NOTICE OF THE AMENDMENT OF
ment ¢f Rule 46.12.3803 ) RULE 46.12.3803 PERTAINING
pertaining to the medically ) TO THE MEDICALLY NEEDY
needy income standards ) INCOME STANDARDS

TO: All Interested Persons

1. on May 12, 1983, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rule 46.12.3803 pertaining to the medically needy income
standards at page 459 of the Montana Administrative Register,
issue number 9.

2. The Department has amended the rule as proposed.
3. No written comments or testimony were received.

In the matter of the amend- ) NOTICE OF THE AMENDMENT OF
ment of Rule 46.12,2002 per- ) RULE 46.12.2002 PERTAINING
taining to medical services, ) TO MEDICAL SERVICES
physician services require- )

ments )

TO: All Interested Persons

1. On May 12, 1983, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rule 46.12,2002 pertaining to medical services, physician
services requirements at page 434 of the Montana Administra-
tive Register, issue number 9.

2. The Department has amended the rule as proposed.
3. No written comments or testimony were received.
In the matter of the amend- NOTICE OF THE AMENDMENT OF

)
ment of Rule 46.12,102 per- ) RULE 46.12.102 PERTAINING
taining to medical assist- ) TO MEDICAL ASSISTANCE,

)

ance, definitions DEFINITIONS
TO: All Interested Persons
1. On May 12, 1983, the Department of Social and Reha-

bilitation Services published notice of the proposed amendment
of Rule 46.12.102 pertaining to medical assistance, defini-
tions at page 430 of the Montana Administrative Register,
issue number 9.
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2. The Department has amended the rule as proposed.
3, No written comments or testimony were received.

In the matter of the amend- ) NOTICE OF THE AMENDMENT OF
ment of Rules 46.9.301, ) RULES 46.9.301, 46.9.302,
46,9,302, 46.9.303, 46.9,305, ) 46.9.303, 46,9,305,
46,9.310, 46.9.413 and ) 46.9.310, 46.9.413 AND
46.9.419 pertaining to ) 46.9.419 PERTAINING TO
matching grants-in-aid ) MATCHING GRANTS-IN=AID

TO: All Interested Persons

1. On May 12, 1983, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rules 46.9.301, 46.9.302, 46.9.303,-46.9.305%, 46.9.310,
46,9.413 and 46.9.419 pertaining to matching grants-in-aid at
page 441 of the Montana Administrative Register, issue number
9.

2. The Department has amended the rules as proposed.

3. No written comments or testimony were received.

~

Social and Rehabilita-
tion Services

Certified to the Secretary of State June 20 ., 1983,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF THE AMENDMENT OF
ment of Rules 46.12.1201, } RULES 46.12.1201, 46.,12.1202,
46.12.1202, 46,12,1204 and ) 46.12.1204 AND 46.12.1210
46.12.1210 pertaining to ) PERTAINING TO REIMBURSEMENT
reimbursement for skilled ) FOR SKILLED NURSING AND
nursing and intermediate )} INTERMEDIATE CARE SERVICES
care services }

TO: All Interested Persons

1. On May 12, 1983, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rules 46.12.1201, 46.12.1202, 46.12.1204 and 46.12.1210
pertaining to reimbursement for skilled nursing and inter-
mediate care services at page 452 of the Meontana Administra-
tive Register, issue number 9.

2. The Department has amended Rules 46.12.1202 and
46.12.1210 as proposed.

3. The Department has amended Rules 46.12.1201 and
46.12.1204 as proposed with the following changes:

46.12.1201 TRANSITION FROM RULES IN EFFECT SINCE
JANHAR¥-357-3883 JULY 1, 1982

(1) These rules shall be effective July 1, 19823.

(2) Includable costs for cost reports with ending dates
before July 1, 19823, will be determined in accordance with
rules for allowable costs then in effect,

(3) Each facility shall be required to submit a cost
report for the period from the first day of their 1982 fiscal
year through June 30, 1982. Administrative rules in effect on
June 30, 1982, shall govern the preparation, submission and
audit of this cost report as well as settlement for this
period.

(4) Operating and property rates determined in accord-
ance with ARM 46,.12.1204 shall be subject to a phase-in
process to yield a payment rate. The payment rate is the
result of computing the formula:

R=RO+RP

RO=T + ((A-T) divided by 3), if A-T is greater than zero,

for the period July 1, 1982 through June-36 bBeecember-3i%

JUNE 30, 1983, or

RO=T + (2 times ((A~T) divided by 3)), if A-T is greater

than zero, for the period Juiy-i;-1683 Janrunary-3,-J-084

JULY 1, 1983 through June 30, 1984, or

RC=A, if A-T is greater than zero, for the period July 1,

1¢84 through June 30, 1985, or
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RO=T, if A-T is equal to or less than =zero, for the
period July 1, 1982 through June 30, 1985, and

RP=S + {((M-58) divided by 3), if M-S is greater than zero,
for the period July 1, 1982 through June-36 Beeember-331
JUNE 30, 1983, or

RP=8 + (2 times ((M-S) divided by 3)), if M-S is greater
than zero, for the period dJuiy-i;-1683 Januawy-}--d084
JULY 1, 1983 through June 30, 1984, or

RP=6M, 1f M-S 1is greater than =zero, for the period
July 1, 1984 through June 30, 1985, or

RP=5, if M-S is equal to or less than zero, for the
period July 1, 1982 through June 30, 1985,

where:

R is the payment rate for the respective rate periods,

S is the interim property rate in effect on June 30,
1982,

T is the interim operating rate plus estimated incentive
factor in effect on June 30, 1982,

A is the operating rate effective July 1, 1984, in
accordance with ARM 46.12.1204(2), and revised annually
in accordance with ARM 46.12.1204(5),

M is the property rate effective July 1, 1984, in
accordance with ARM 46.12.1204(3), and revised annually
in accordance with ARM 46,12.1204(5).

46.12,1204 PAYMENT RATE (1) Except as provided under
ARM 46.17,1204(4), a provider's payment rate is the sum of an
operating rate and a property rate, adjusted by the phase-in
procedure provided in ARM 46.12.1201(4).

(2) The-eperating-rate-ta-the--resuie-gf--computing-—the
formuim+ The operating rate A, in dollars per patient=-day, is
given by:

A{iy=B-times-{{E-times-+{{530:27-+-t6544627-divided-by-DB}}

divided-by-79})-4-E};-1£-P-ia-—equat-to--sr-greater--than

the-resuie-ef-compuring-A+4irs-or

A{2y=Breimes—{{E-times-4{5634:-69-+-46547627-divided-pPy-B}}

divided-by-v93)}—+-Er7-4f-@-ta-cquat--to-or-ieas--than-the

result-of-comprueing-A{2} ;o

A{3y=P;-—3f-Fudn--eass-—than--A{i}-and-~greater-than-A{2}5

where+

Aty 7~~A+2}y=~A{3}--48-~the--operating-~rate--per--day-of

aeyrvieey

A=A(1), if T, is eqgual to or greater than A(l), or

A=A(2), if T7 is equal to or less than A(2), or

A=T,, if T "1s less than A(I)] and greater than A(2),

whete: B

A(l) = B times ((C times (($30.17 + ($54,627 divided by

D)) divided by .9)) + E},

A(2) = B times ((C times (($24.69 + ($54,627 divided by

D)) divided by .9)) + E},

B 1s the area wage adjustment for a provider,
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C is 1.0 effective July 1, 1982, 1509 1.06 effective July

1, 1983, and 3-188% 33554 1.1395 effective July 1, 1984,

(THE INFLATOR (C) TO BE USED FOR JULY 1, 1984 IS BEING

USED TC SET A TARGET RATE FOR FY 1985. THE JULY 1, 1984

INFLATOR WILL BE DISCUSSED BY THE DEPARTMENT AND REPRE-

SENTATIVES OF THE NURSING HOME INDUSTRY PRIOR TO AFPRIL,

1984).

D is the number of licensed beds for a provider times 366

days,

E is the patient care adjustment for a provider,

T, is C times the interim operating rate in effect on

Jine 30, 1982, indexed to December 31, 1982.

(a) The area wage adjustment for 'a provider is the
result of computing the following formula:

B=1 + (((F-G) divided by G) times .,71) if F is equal to
or greater than one standard deviation from the average
wage, or

B=1.0 if F is less than one standard deviation from the

average wage,

where:

B-ts-the-area-wage-adjustment-for-a-providery

F is the average wage for a provider's wage area,

G is the average wage for all wage areas plus one

standard deviation, if F is more than one standard

deviation above the average wage, or

G is the average wage for all wage areas minus one

standard deviation, if F is more than one standard

deviation below the average wage.

(b) The patient care adjustment for a provider is the
result of computing the following formula:

E=443-divided -by - K} --times - b~ times K} ——-{b-times—-¥) L

times (J-K)

where:

E is the patient care adjustment for a provider.

J is the provider's average nursing care time,

K is the average nursing care time for all providers.

L. is the average nursing care hourly wage including

benefits,

(3) The property rate is the result of computing the
formula:

(a) M = (((N divided by Z) times $6.09) times (0 - (P

times Q))) divided by .9 :

where:

M is the property rate per day of service, .

N is 25 years minus the age-of-the--faeiiity--{iimited-teo

26~-years}-as--~ef-1982--{or-as-of--iticensurer-for--entire

faeitities-buitt-after-duiy-17;-1982)7-tf~the--factitey-in

cf-woed-frame~-construetiony-or;-36-years-minus-the-age-of

the-fpetitty—{iimited-to-22-yenrs}--as-of-1982--for-as-of

iieensure;-—for-—antire--facttities-buitb--after-~Jukry-1-7

3982y7-1f-the-facility-is-of-non-weed-frama-econatruections
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adjusted age of the facility as of 1982 (or as of

licensure, for entire facilities built after July 1,

1982), if the facility is of wood~frame construction, or,

30 years minus the adjusted age of the facility as of

1982 (or as of JTicensure, for entire facilities built

after July 1, 1982), if the facility is of non-wcod-frame

construction,

0 is 1,0 effective July 1, 1982, 1.06 effective July 1,

1983 and 1.1236 effective July 1, 1984,

P is .0400 if facility is of wood-frame construction, or

.0333 if facility is of non-wood-frame construction,

Q is the rate-year-minua-1983-{number-ef-years-the-buiid-

tng-has-aged-sinece-1983)7-or-the-rate-year-minus-the-year

of--Hreengsure - for--facikities - buide-afrer- Al 3---1982 =
number of years the building has changed in adiusted age

since 1983,

2 is 25 years if the facility is of wood-frame construc-

tion, or 30 vears if the facility is of non-wood-frame

construction.

{(b) PFer-faeciiities-with--pdditiens-—-builtt-subseouent--te
the-inteial--construerion;--the-age--pf-the--fneitiev-shali-be
determined-by-pro-vating-on-a-square-feet-basiss The addition-
prorated age of a facility is to be limited to no more than 20
years, for facilities of wood-frame construction, or to no
more than 22 years, for facilities of non-wood-frame construc-
tion.

(¢} For facilities extensively remodeled after July 1,
1982, ehe-actual-age-of-the-factiiey-shati-pe--reduced--by-one
veer-for-each-51,200-per-bed-af-remodelingr-to-a-maximum-total
reduetion-—for-vemedelting-of-ten-yearss--If-the-£aecility-was-at
the-maximum--age—of-26-years-for-woed-£rame-construetion-or-23
vears-for-nen-wood-£frame~-construetion-at-the-time-of-remodei-
tng;-then-the-reductton-for--remedeting--shati-be-made-to-that
maximum- - age ;- -rather -~than-to-~-actual-ager a remodeling ad-
justment to the possibly limited (as described in ARM
46.12.1204 (3) (b)) age of the facility will be allowed, begin-
ning with a given rate year, provided that the remodeling, or -
the claimed portion thereof, ended during the immediate prior
June 1 to May 31 period. The remodeling adjustment consists
of reducing the adjusted age of the facility by the lesser of
ten years and the integer nearest the gquotient formed by
dividing the cost of remodeling by the product of $1,200 and
the number of facility beds at completion of the remcdeling,

(4) The payment rate to providers of intermediate care
facility services for the mentally retarded is the actual
includable cost incurred by the provider as determined in ARM
46.12.1207 divided by the total patient days of service during
the provider's fiscal year, except that the payment rate will
not exceed the intepdm final rate in effect on Jure 30, 1982,
as indexed to the mid-point of the rate year by 9% per
12-month year.
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(a} One month prior to the beginning of the provider's
fiscal year, an interim payment rate which is the department's
estimate of actual includable cost divided by estimated
patient days will be determined.

(b) The difference between actual includable cost pro-
rated for services to medicaid patients as limited in ARM
46.12,1204(4) and the amount paid through the final payment
rate will be settled through the overpayment and underpayment
procedures set forth in ARM 46,12.1209.

(5) The averages, standard deviations, prorating for
additions, and remodeling factors used in the patient care
adjustment, area wage adjustment, or property rate are
recalculated once a year, using the most currently available
data prior to June 1. Revised rates based on the new
calculations are issued by July 1 of each year.

4. The Department has thoroughly considered all verbal
and written commentary received:

COMMENT: Does the department have data to indicate that the
nursing home industry or Medicaid recipients in nursing homes
have changed from July 1, 1982 to the present, so as to neces-
sitate a change in nursing home rates?

RESPONSE: The department is currently evaluating wage compo-
nents and patient assessment scores as required by the Admin-
istrative Rules. Because we have not yet completed our analy-
sis, we cannot be sure of the effect on individual facility
rates. However, we do expect some rates to be changed as a
result of the analysis. The department's analysis of the
inflation rate affecting nursing homes during the period in
question shows a substantial change from what was anticipated
when the existing rule was developed.

COMMENT: Has the department analyzed nursing home costs in
Montana since adoption of the July 1, 1982 rule to determine
the need for a change in reimbursement? What did the analy-
sis, if any, reveal?

RESPONSE: The definition of an efficient and economically
operated facility is based on historical data taken from cost
reports submitted by nursing homes. These costs were then
indexed by actual inflation rates to the present. Since the
department has only recently received the majority of the
facility cost reports for periods under the July 1, 1982 rule,
costs analysis have only recently begun.

COMMENT: What factors did the department consider in develop-

ing the budget for the 1985 biennium relating to Medicaid
reimbursement from the nursing homes?
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RESPONSE: The department developed its budget in July, 1982
and was submitted to the Governor's Office of Budget and Pro-
gram Planning. At that time, Chase Econometric's forecasted
inflation for FY83 and FY84 arcund 9%. It was with this in
mind that the department submitted a budget request that would
fund nursing homes according to the reimbursement rule which
used 9% as an inflation factor. This was also the depart-
ment's inflater for all other Medicaid services. Secondly,
the number of nursing home days was projected, using the most
current data available which was the three years ending June,
1982. It was from this data that the department projected the
number of nursing home days to be 1,294,245 for FY84 and
1,290,709 for FY85.

COMMENT: Does the department's budget proposal (as expressed
in the executive budget) for the 1985 biennium anticipate
fully funding the current reimbursement rule?

RESPONSE: Yes. The executive budget anticipated utilizing a
9% annual c¢ost adjustment factor. While we felt that was a
justifiable cost factor, it is much higher than required by
federal law and significantly higher than supported by legis-
lative appropriation.

Subsequently, however, patient contribution was determined to
be 1less than originally projected. Legislative staff was
informed of this additional requirement.

COMMENT: When did the department determine that reductions in
nursing home rates were necessary?

RESPONSE: We do not propose to reduce nursing home rates,
Our proposal is to modify the rate of increase that nursing
homes will receive during the biennium, The final decision to
propose altering nursing home rates to more closely correlate
to the rate of inflation was made April 2, 1983.

COMMENT : What changes have occurred in nursing homes in
Montana in Medicaid nursing home beneficiaries or in the
economy between late March, 1983 and early May, 1983 to lead
SRS Director LaFaver to propose rate reductions for nursing
homes early in May, when in late. March he was telling the
Legislature that a cost effective system was already in place,
and that 1t should be fully funded?

RESPONSE: Again it needs to be emphasized that rate
reductions are not proposed. The nursing homes will receive
substantially more revenue under the proposed rates than
during the previous biennium. However, the thrust of the
question alleges a duplicity on the part of the department
director. The representations made by Mr. LaFaver advised the
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appropriations subcommittee, the full house appropriations
committee and the senate finance and claims committee that the
Medicaid budget was inadequate to pay for services to all
people eligible under present rules for current services at
rates of inflation proposed in the executive budget. On March
20, 1983 before the House Appropriations Committee Mr. LaFaver
said, "Medicaid . . . is $4.2 million short on anticipated
expenses for fiscal '84 and '85." Before the Senate Finance
and Claims Committee on April 4, Mr. LaFaver pointed out that
the so-called contingency fund was $2.9 million short of cost
projections, He went on to explain that provider rates and
AFDC rates might have to be frozen or cut during the biennium.
In short, the department exhaustively informed the legislature
and individual legislators of the funding implications inher-
ent in actions of the. finance committees. All that the
department is now proposing is to implement a budget consis-
tent with lawful mandates of the Medicaid program and legisla-
tive budget restraints, and current economic conditions.

COMMENT: What analysis has the department performed to deter-
mine that a six month freeze in rates is appropriate from July
1, 1983 to December 31, 1983; that a 6% inflator in the
formula is appropriate from January 1, 1984 to June 30, 1984
and that a 9% inflator in the formula is appropriate from July
1, 1984 through June 30, 1985? What does the department anti-
cipate will occur during each of these periods to necessitate
these changes?

RESPONSE: The definition of an efficient and economically
operated facility is based on historical cost reports submit-
ted by the nursing homes. It was these historical costs
increased according to actual inflation through December 31,
1982, and projected inflation from 1983 to 1984 that has
convinced the department that the proposed rule for FY84
equitably reimburses the nursing home industry. Analysis of
inflation for the period 1984 to 1985, which will identify the
rate of inflation between FYB4 and FY85 has not been per-
formed. But, Chase Econometrics forecasts inflation for that
period at 6.4%. The department is now proposing an estimation
of inflation that will be used to set the inflation factors.
The proposal of freezing nursing home rules will be dropped at
this time.

The method for calculating the actual rate of inflation be-
tween December, 1982 and December, 1983 is the method outlined
in the previous cost based rule for determining inflation,
This method calculated inflation using the Wage Index, CPI~
Urban, food at home, shelter, and food-and-beverage, These
factors are weighted 71% for the wage index, 10% for food at
home, and 19% for the combination of shelter and food-and-
beverage.
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COMMENT: Has the department utilized national and other data
related to projections of nursing home inflation over the
biennium? If so, describe the data and explain what it
indicated.

RESPONSE: The naticnal data wused is the dJdata elements
described above for the period December 31, 1982 to December
31, 1983. For the period 1983 to 1984, the Historical Tables
prepared by Chase Econometrics on March 25, 1983, Table 10.1
was used. This is on page c.74.

COMMENT: What does the department project annual inflation
for nursing homes to be from July 1, 1983 through June 30,
198572

RESPONSE: 12/30/82 - 12/30/83 6.5%
1983 - 1984 5.1%
1984 -1985 6.4%

COMMENT: We believe that the SRS proposal yields an operating
cost increase to nursing homes of 1.79% for FY84 and a 3.31%
average anhual operating cost increase for the period 1983
through 1985, Does SRS agree with these figures? If not,
what do B5RS' calculations yield? If our calculations are
correct, does SRS feel that these percentages reflect actual
nursing home inflation over the biennium? How was this cal-
culated?

RESPONSE: The department does not agree with these figures.
The department figures indicate that nursing homes as a group
will receive reimbursement and percentage increases as
follows:

Reimbursement Increase

FY83 37,250,012
FY84 39,228,564 +5.3%
FY85 42,064,206 +7.2%

COMMENT: Does SRS have data to support the assumption that
there will be no increase in nursing home costs for the period
7/1/83 through 12/31/832

RESPONSE: SRS' assumrptions are those as previously stated in

the above answer.
COMMENT: Does SRS have data to support the assumption that

there will be a 1.79% increase in operating costs during the
period 7/1/83 through 7/30/847
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RESPONSE: As previously stated, the department does not agree
with this assumption and, therefore, of course, has no data to
support it. Without having the opportunity to review the cal-
culations, the department is unable to comment on its accur-
acy.

COMMENT: Does SRS have data to support the assumption that
there will be a 3.31% compounded average annual operating cost
increase in nursing homes for the period 7/83 through 7/852

RESPONSE: The department has no way of commenting on the
accuracy of your calculations without reviewing your data and
the methodology you used. If you would care to share these
with us, we c¢ould answer your question.

COMMENT: What is the rationale for the 9% actual increase to
ICF/MR facilities?

RESPONSE: The providers of Intermediate Care for the Mentally
Retarded (ICF/MR) will not receive an increase of 9% under the
proposed rule. The 9% is a limit to the increase in per diem
rate. The ICF/MR facilities are not guaranteed any rate
increase at all. Since these facilities are reimbursed on
strictly a cost basis, the rate of increase shouldn't be any
higher than the rate of inflation. Since the proposed rules
provide for nursing home reimbursement at a rate that slightly
exceeds the expected inflation rate, nursing homes will
probably receive rate increases in excess of the percentage of
increase received by ICF/MRs.

COMMENT : A reasoned factually supportable basis for the
proposed rule does not exist.

RESPONSE: The proposed rule adjusts the reimbursement system
to reflect current measures of inflation. This was the intent
of rule and is both reasonable and factual.

COMMENT: The department's rate computation is based solely on
budget considerations.

RESPONSE: The department’'s rule proposal is not based solely
on budget considerations, Although it is obvious that any
agency must consider its budget when considering future
expenditures, the chief reasoning behind the proposal is the
dramatic change in inflation compared to what was anticipated
when the rule was originally proposed.

COMMENT: Rates computed under the department's propcsal will
not meet cost increases experienced by facilities.
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RESPONSE: The inflation factor used in computing rates is
based on inflationary pressures currently experienced by
providers. The actual increase in rates to each individual
facility will not equal the inflation factor as it was never
designed to. Some facilities will receive a substantially
higher increase than the inflator while others will experience
increases at a lower level, depending upon how the parameters
used in the rule effect each facility.

COMMENT: The six month freeze to be implemented by SRS is
illegal.

RESPONSE: In examining federal and state rules and statutes,
as well as recent case history, we feel that the rate freeze
is sound both legally and rationally. However, revisions have
been made to the rule proposal eliminating the rate freeze,

COMMENT: The proposed rule sets rates that are not sufficient
to meet costs which must be incurred by efficiently and eco-
nomically operated facilities and thus, violates the Boren
Amendment,

RESPONSE: The current rule sets rates based on our analysis
of the most recent cost data available which established a
rate which met the costs of efficiently and economically
operated facilities and, thus, satisfied the criteria of the
Boren Amendment. The proposed rule uses current measures of
inflation as a component of the rate formula and, as such,
does not violate the Boren Amendment in any way.

COMMENT: The department may not implement any proposed rule
changes in the present methodology until after it obtains
approval of the Secretary of HHS.

RESPONSE: 42 CFR § 447. 256(b) specifically allows the state
to submit a plan at any time during the calendar quarter which
then may be approved by the federal government and be made
retroactive to the beginning of the quarter.

COMMENT: Facilities' costs are not being frozen under the
proposed system, only their rate. How is 2 facility to meet
its obligations?

RESPONSE: After reviewing public comments, the department has

decided to eliminate the concept of freezing rates. Rates
will be set by utilizing an inflator in the formula that
closely reflects the current measures of inflation. Such a

factor will reflect a rate that will meet the c¢osts of an
efficiently and economically operated facility.
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COMMENT: The reimbursement system proposed will not adequate-
ly reimburse long term care providers and will, therefore, ad-
versely effect quality of care.

KESPONSE: The reimbursement proposal sets rates that ade-
quately reimburse economically and efficiently operated facil-
ities. Therefore, patient care should be unaffected by the
rule change.

COMMENT: Lower cost facilities are inequitably affected by a
freeze in rates because high cost facilities have a "cushion
to fall back on" built into their rate.

RESPONSE: Reimbursement for both low and high cost facilities
are based on cost data obtained from prior years. Since these
are only allowable costs, neither facility should have a
"cushion" built in. However, the lower cost, or more effi-
cient facilities have received rate increases substantially in
excess of their costs while the high cost or less inefficient
facilities have had little or no increase in rates.

COMMENT: The department's projected increases of 5.3% and
7.2% do not address themselves to operating increases only,
but include property increases also.

RESPONSE: The department’'s projections are not limited to the
operating rate. Rate increases must be viewed in the aggre-
gate for the full impact to be perceived. It would not seem
appropriate to examine one portion of a rate while ignoring
the impact of another. Providers are not prohibited from
spending the operating rate on property costs or vice versa.

COMMENT: We request the department calculate the percentage
increase in operating rate going to nursing homes under this
proposal, based on full operating rate, not just the portien
paid by Medicaid.

RESPONSE: The department has calculated the average total
rates and the percentage increase. They are as follows:

Fyg2 35,38

FY83 39.76 +12.37%
* FY84 40.57 + 2.03%

FY85 43.35 + 6.85%

* FY84 is an average of two rates:
lst 6 months 39.76

2nd 6 months 41.38
81.14 « 2 = 40.57
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Please be aware, however, that the rule proposal no longer
contains a provision for freezing nursing home rates.

COMMENT: Nursing homes should be compensated for actual oper-
ating cost increases expected to occur over the biennium.

RESPONSE: No authority requires that nursing homes be com-
pensated for actual cost increases. Reimbursement is required
to compensate economically and efficiently operated facili-
ties. Reimbursing for any and all cost increases would result
in rates that would have no relationship to either economy or
efficiency,

COMMENT: Department projections are based on the increased
share of costs attributable to Medicaid,

RESPONSE: Please refer to projected total rates shown above.

COMMENT: Please calculate the percentage increase in operat-
ing rates going to nursing homes on a per patient day basis.

RESPONSE: The department feels it is inappropriate to analy:ze
one portion of the rate while ignoring the impact of another
portion. Please see the total rate estimate computed above.

COMMENT: Why is the department lowering the inflator when the
9% inflation factor does not, in fact, yield 9%?

RESPONSE: The inflator in the formula is not expected to
vield a 9% increase for all facilities. This inflator is
designed to make the formula respond to inflationary pres-
sures. The formula is also impacted by individual factors
such as wages, patient assessment and size of facility.
Finally, rate increases will be influenced by the facilities'
individual rate at June 30, 1982. Thus, some facilities may
receive no increase or an increase slightly lower than the
inflation rate while others may receive increases far in
excess of the inflation rate.

COMMENT: The department erroneously informed the legislature
that the impact of the change in nursing home inflation from
9% to 6% for 1984 would be $329,600 in general fund and
$870,070 in total funds.

RESPONSE: The agency did present to the legislature that
$329,600 general funds and $870,000 in total funds was needed.
This additional amount was needed to return the appropriation
to the executive's reguest. The executive's request was built
in June, 1982. Updates to that projection in March, 1983,
identified that the executive's request would not fully fund
a 9% increase in FY 84 and a 9% increase in FY 85.
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COMMENT: Not funding the reimbursement formula with the orig-
ihally projected inflator in place amounts to a breach of good
faith.

RESPONSE: The department is proposing a reimbursement
increase consistent with +the intent of the rule. This
includes an update in the inflation factor to reflect current
levels of inflation. ¢

COMMENT: The legislature appropriated money for the nursing
home industry at 6% and 9% inflation for the next two years.

It is not fair to combine nursing home money and aid to depen-
dent children in the same budget.

RESPONSE: The legislature did not fund for a 9% and 6% nurs-
ing home increase. The use of these inflators in the
appropriation was meant as a cap on reimbursement. The agency
is not combining AFDC and nursing homes. AFDC will receive no
inflationary increase while the nursing homes will be
increased by the effect of the inflationary measures of the

formula. A second group that will receive no inflationary
increases is the fee-based Medicaid providers. Even though
these providers are paid from the same appropriation as the
nursing homes, they will not receive the inflationary

increases that the nursing homes will receive.

COMMENT: Increased nursing home days should not be a factor
in a Medicajd budget overrun because Home and Community-based
Waiver Services will decrease the nursing home utilization.

RESPONSE: The Home and Community=-based Waiver and the nursing
homes are funded from the same budget. Thus, the Waiver will
not decrease long-term care day wutilization. These people
will only be served in a home setting.

w7

A

™NMxeftor, Social and Rehabilita-
tion Services

Certified to the Secretary of State June 20 , 1983,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the adop-
tion of Rules 46.2.320,
46,25.701, 46.25.702,
46.25,704, 46.25.705,
46.25.707, 46.25.709,

) NOTICE OF THE ADOPTION OF

) RULES 46.2.320, 46.25.701,

) 46.25.702, 46.25.704,

) 46.25.705, 46.25.707,

) 46.25.709, 46.25.712,
46.25,712, 46.25.713, ) 46.25.713, 46.25.720,
46.25%.720, 46.25.721, ) 46.25.721, 46.25.723,
46.25.723, 46.25.726, ) 46.25.726, 46.25.732,
46.25.732, 46.25.738, ) 46.25,738, 46.25.739,
46.25.739, 46.25.,745, ) 46,25.745, 46.25,.750, and
46.25.750, and 46.25.755 ) 46.25.755 PERTAINING TO
pertaining to state public ) STATE PUBLIC ASSISTANCE
assistance )

TO: All Interested Persons

1. On May 12, 1983, the Department of Scocial and Reha-
bilitation Services published notice of the proposed adoption
of rules pertaining to state public assistance at page 462 of
the Montana Administrative Register, issue number 9.

2, The Department has adopted Rules 46.2.320, STATE
SUPERVISED (QFFICES; 46.25.704, COMPLAINTS AND INQUIRIES;
46.25.709, TRANSFER OF PROPERTY; and 46.25.713, METHOD OF
PAYMENT as proposed.

3. The Department has adopted the rules set out below
as proposed with the following changes:

46.25.701 DEFINITIONS For purposes of this chapter, the
following definitions apply:

(I)”  "County office™ means the local county office of
human services.

{?) "Department” means the Montana state department of
social and rehabilitation services.

The authority of the Department to adopt the rule is
based on Sections 53-2-201 and 53-3-102, MCA and HE 798, Ch,
651, IL. 1983 and the rule implements Sections 53-2-201 and
53-2-301 and HB 798, Ch. 651, L. 1983.

46.25.702 RULE-%#F SAFEGUARDING/SHARING INFCORMATION

{1} Disclosure of information concerning applicants or
recipients of general relief is restricted to purposes direct-
ly connected with the administration of such aid. Such pur-
poses include establishing eligibility, determining amount of
assistance, and providing services for applicants and recipi=-
ents.
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(a) Reguests for information from a government authori-
ty, . a court, or a law enforcement agency, under a proper re-
gquest which relates directly to the administration of the pro-
gram or investigation of fraudulent applications will be
released along with a notification of the confidentiality of
the information and the penalty for misuse of such informa-
tion. Whenever possible, the deparement county office will
attempt to obtain the prior consent from the applicant or
recipient, except in emergency situations where notification
will be given after the release of information, and in cases
where the information is released for legal and investigative
actions concerning fraud, collection of support and third par-
ty medical recovery.

46.25.705 RULRB-¥¥ FATIR HEARINGS (1) Any person who is
dissatisfied with action taken on an application, grant sta-
tus, form or condition of payment, may request a fair hearing
as provided in ARM 46.2.202.

(2) It is the responsibility of the departmene county
office to inform every applicant or recipient in writing at
the time of application or redetermination or at the time any
action affects his eligibility of the right to request a fair
hearing.

(3) A fair hearing must be requested within 90 calendar
days from the date of notice of adverse action on an eligibil-
ity determination or redetermination. Adeqguate notice shall
be considered given when the applicant is mailed a notice of
adverse action.

46.25,707 RUEE--V FRAUD (1) If a person appears to
have received assistance fraudulently, the county deparetment
office must report all facts of the matter to the department's
program integrity bureau, who will in turn refer the matter to
the department of revenue or the county attorney of the county
where the recipient resides., fer-further-ametienr

(2} Zf-+t--appears-that-any--persen-who--receives-assis-
tance-or-benefits-under-generai-retiaf-ia-guitty-ef-abusing-ayr
misusing--said-essistance ~or-bonefita --aAny or all of the
assistance or benefitsy may be discontinued after:

(a) an investigation has been made to determine whether
assistance was improperly granted;

(b} the recipient has been notified that benefits will
be discontinued; and given the opportunity to request a fair
hearing; and

{c) if a hearing is held and it is found that assistance
was improperly granted, then no further payments shall be
authorized for the length of time equal to the time period
benefits were received fraudulently.

12-6/30/83 Montana Administrative Register



-774-

46.25,712 RYLE-¥I¥ STANDARDS OF ASSISTANCE (1) Assist-
ance will be granted to individuals who have a demonstrated
need in the areas of shelter, utilities, food, transportation
and personal needs at a level not to exceed these AFDC
standards: as-previded-in-the-foiiewing-schedutesr
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TABLE OF ASSISTANCE STANDARDS

No., of
Persons in Personal Trans-— Maximum
Household Shelter Utilities Food _Needs portation Standard

3 5126 §-%5 §-75 6-56 $-56 6218
2 363 166 339 76 b 2873
3 385 126 199 g2 82 342
4 258 153 253 165 185 438
5 294 186 366 . ¥24 124 516
6 336 203 368 146 146 58%
3 366 225 398 155 55 643
8 462 247 455 176 +79 706
9 436 268 52 184 184 ?66
38 472 296 569 99 199 828
13 587 32 626 214 234 896
iz 542 333 €83 228 228 55%
13 533 354 746 243 243 157632
14 62 376 7937 258 258 157673
15 647 397 854 292 232 17335
16 €82 435 - 9% 287 287 37193
1 $120 $ 75 $ 75 $ 50 $ 50 $212
2 160 98 139 67 67 279
3 190 116 199 80 80 332
4 242 142 253 102 102 425
5 285 175 300 120 120 501
6 321 197 360 135 135 564
7 355 218 398 150 150 624
8 390 240 455 165 165 685
9 407 250 512 171 171 744
10 458 281 569 193 193 804
11 492 302 626 207 207 864
12 526 323 683 222 222 923
13 560 344 740 236 236 983
14 594 365 197 250 250 1,042
15 628 386 854 264 264 1,102
16 662 407 911 279 279 1,162

(a) An applicant or recipient of general relief may be
eligible for an amount greater than specified in the plan for
shelter and utilities if the need is documented and the total
payment does not exceed the maximum standard.

Subsection (2) remains as proposed.

46,25.720 RULE-IX APPLICATION FOR GENERAL RELIEF
(1) "An individual must apply for general relief at the
county wetfare office in the county of residence, or, in the
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case of am interstate transients and migrants, in the county
where present,

Subsections (2) and (3) remain as proposed.

(4) The applicant shall make himself available for an
interview and cooperate with the deparement county office in
its investigation.

46.25.721 RUBE-X PROCEDURES FOLLOWED IN PROCESSING

APPLICATIONS (1) The following procedures apply to all
applicants for general relief:

(a) Verifieation Verified by the applicant and
documented in all cases will be:

(i) residency, except in the case of interstate tran-
sients_or migrants;

(ii) property transfers;

(iii) employment or work registration;

(iv) need; and

(v) income and resources,

(2) Eligibility determination will be made within 30
days of the application date and the applicant promptly noti-
fied, in writing, of approval or disapproval and the basis for
the determination.

(3) General relief payments shall be in the form of war-
rant, check, eash; or vendor payment directly to the client or
vendor.

46.25,723 RUBE-¥3I DETERMINATION OF INCOME Subsections
(1} through (1) (b) remain as proposed.

(2) There is no exclusion for income available to the
assistance unit and all income and other liquid assets must be
used to meet needs before general assistanee relief will be
made available.

(3) General relief may not be used to duplicate benefits
received by a household through any other publicly funded
benefit program including but not limited to:

(a)  low income energy assistance;

(b) housing subsidies;

(c) food stamps.

(4)  When receipt of general relief results in automatic
qualification to receive the aforementioned benefits, there is
a presumption that the benefits will be received and general
relief may not be paid to meet such needs.

46.25,726 FRULBE-X4d DETERMINATION OF RESQURCES Subsec-
tions (1) through {3) remain as proposed.

(4) Exclusions: The following items will be excluded
when determining resource eligibility:

(a) home of residence including appurtenant land not
exceeding 10 acres;

(b) a vehicle, not to exceed $1500 equity value;
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(c) personal clothing, household furniture, appliances
and other essential household items; and

(d} non-liguid assets, not to exceed $1000.

Subsection (5) remains as proposed.

46,25.732 RUBRB-¥39-I WORK PROGRAM (1) All recipients
of general relief, unless excluded elsewhere in this rule, are
required to participate in a work program to be reimbursed at
the prevailing rate of pay for similar work in the county.

(2) The following persons may be exempt from the work
requirement:

(a) caretaker relatives of children under 6 years old;

(b) children under age 16;

{c) persons over 16 who are full time high school
students actively pursuing a degree;

(ed) incapacitated or disabled;

(de) persons geographically isclated; and

(ef) persons sixty five years of age or older.

(3) Any recipient who refuses to participate in the work
program will lose eligibility for general relief for one (1)
week for each refusal.

46.25.738 RUBE-X¥V STATE AS6UMEB-COUN¥¥ MEDICAL ASSIST-

ANCE (1) Medical aid and hospitalization shall be pro-
vided to individuals with inadequate income and resources to
provide necessary services for themselves in accordance with
this subchapter.

(2) Application for state amsumed-eouney medical assist-
ance is as described in Rule-3I¥ ARM 46.25.720 and ¥ 46.25.721
for general assistanece relief unless specifically noted in
other parts of this rule,

(3} Eligibility is determined based upon income and
resources actually or potentially available on the date of
application. Payment will not be made for claims accrued more
than 90 days prior to application for assistance.

46.25.739 RUERE-X¥ ELIGIBILITY DETERMINATION FOR STATE

ABSUMBR-~--EOUN¥¥ MEDICAL ASSISTANCE (1) Eligibility
regarding resources and income is as described in Ruie-¥I ARM
46.25.723 and X¥* 46.25,726 for general assiseanee relief,
except that the maximum income available to the household must
not exceed the medically needy standards for the same size
household. All non-excluded inesme-and resources must be used
to offset medical obligation, Conditional assistance as pro-
vided in Ruie-%3¥ ARM 46.25.726 is not applicable. . The med-
ically needy standards can be found at ARM 46,12,3803.

{2) Income eligibility for state assumed-eeounty medical
is as follows:

(a) Countable income is determined prospectively for a
six month period using gross income less the appiieable
appropriate deductions of applicable federal, state and FICA
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taxes. Income is ms defined in Rute-X¥ ARM 46,25.723.

(b) An individual or household with countable income
between the general assistamee relief standards and the med-
ically reedy income levels must incur medical obligations
equal to the difference between the two standards during the
six month prospective period prior to becoming eligible for
the medical program (e.g., income multiplied by 6 less applic=-
able general assistance standard multiplied by 6 eguals incur-
ment). For applicants with income greater than the general
eassigeanee relief standard but less than medically needy
standard the department will pay the medical cobligation less
the amount of incurment.

(c) Payment under the medical program will be made only
for those services recognized by the Montana medicaid program
and will not exceed the medicaid reimbursement rate.

(d) Except for emergency services, all other medical
care must receive prior authorization.

(3} Services under this rule will be provided only after
all other available resources have been identified and used.
Such resources include, but are not limited to health and
accident insurance; veteran's administration and hospital;
industrial accident benefits; Montana medicaid program; ¥rdian
heatth-serviees; and other liable third party parties.

46,225,745 RUBE--KVI PAYMENT PROCEDURES (1) A health
care provider seeking reimbursement for an eligible recipient,
including providers that are health care facilities operated
by a county, must submit every claim for medical services to
the county department office of the county which fs-£inasnetal-
iy-wespomaibie-for-the-ease has authorized the service.

(2) Each claim must be submitted to the county depart-
ment office on an individual c¢laim form.

(3)  The appropriate c¢ounty department office must
approve every claim prior to payment.

{(4) A provider that is a health care facility operated
by a county must follow the foregoing billing procedures in
the submission of claims for approval to the county deparement
office and may not use an internal accounting write-off pro-
cedure for the purpose of paying the claims.

(S) A provider of medical services must be gualified and
eligible to provide services according to the requirements of
the Montana medicaid program pursuant to title 46, chapter 12,
administrative rules of montana.

46,25,750 RULB-X¥¥E SUPPLEMENT TO OTHER ASSISTANCE

PROGRAMS (1) General ass:stanee relief payments may be
provided to recipients of other public assistance programs
only when the individual has been temporarily deprived of all
or a portion of their regular assistance through theft, loss,
non-delivery or exploitation.
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(2) Documentation of all the circumstances must be pro-
vided to the county office.

(3) Any payment made as a result of this rule is subject
to the prior approval of the department appropriate division
administrator (e¢onomic assistance and/or community services)
or designee.

46.25.755 RURB--¥¥33¥ EMERGENCY ASSISTANCE Subsection
(1) remains as proposed.

(2) Emergency general assistance payments are limited to
5250 per assistance unit per year unless an exception to this
rule is granted by the appropriate division administrator
(economic assistance and/ox community sexrvices) or designee.

(3) Total funds expended for emergency general assist-
ance per county per fiscal year will not exceed the depart-
ment's budgeted allocation for that county.

4. The Department has thoroughly considered all verbal
and written commentary received:

COMMENT: There needs to be a definitions rule to clarify
department and county throughout the chapter.

RESPONSE: A definitions rule has been added,

COMMENT': Proposed rules conflict with federal regulations
regarding Indian Health Service being a prior resource to
County Medical,

RESPONSE: The final rules do not use Indian Health Services
(Contract Care) as a prior resource to County Medical.

COMMENT: "Prior authorization" should be clearly defined to
prevent unnecessary visits to the County Office and to ensure
consistent service delivery to all applicants.

RESPONSE: Except in emergency situations, prior authorization
is necessary in order to control costs of the program. Pro-
cedures to be developed for operation of the program will
address consistency of services and minimize return visits to
the county office for authorizations.

COMMENT: Why don't General Assistance applicants have freedom
of choice of doctors?

RESPONSE: The Federal Medicaid Program mandates freedom of
choice, whereas the State Medical program dces not. Some
counties have contracted or hired county medical staff and
they will be utilized in order to control costs. The Depart-
ment has not currently contracted with medical providers in
all counties. The Department is working with the Montana
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Foundation for Medical Care to develop a utilization control
system.

COMMENT: Payment during transition is not addressed in the
rules,

RESPONSE: Any services provided prior to July 1, will be paid
by the county. After that date payment will be made by the
Department.

COMMENT: LIEAP should be excluded as a resource.

RESPONSE: LIEAP is not considered as a resource for eligibil-
ity determination. General Assistance, as a need-based pro-
gram, will provide only for shelter or utility costs not pro-
vided elsewhere. Any necessary costs over and above LIEAP and
other federal subsidies may be met up to the maximum.

COMMENT: How do allocated funds compare with past expendi-
tures?

RESPONSE: The allocated funds are the Department's estimate
based on past expenditures and future expectations.

COMMENT: Will adequate staff be provided to administer the
program?

RESPONSE: Because of the current legislative appropriations
the Department does not anticipate any additional staff,
COMMENT : Will ©benefits continue during a Fair Hearing
request?

RESPONSE: Procedures will be consistent with other State
administered programs. Benefits will continue through the
eligibility period during the review process if a fair hearing
is requested on a timely basis.

COMMENT: What is the chain of command?

RESPONSE: The chain of command is: County Director, Field
Supervisor, Division Administrator, Department Director.

COMMENT: What services will be available under the medical
and general assistance programs?

RESPONSE: In the state medical program only those services
included under the scope of Medicaid services will be allowed
per the statement of Legislative Intent. Payment for these
services will be at the established Medicaid rate. Uncer the
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general assistance program only those needs identified will be
met and total payment will not exceed AFDC standards.

COMMENT: What are the eligibility spans for General Relief?

RESPONSE: Eligibility for General Assistance 1s based on a
thirty (20} day time span as the program is need based and not
intended as a maintenance program.

County Medical is based on a six (6) month eligibility period
in order to more accurately reflect income to the household.

COMMENT: The administrative period to act on applications is
too long.

RESPONSE: Procedures will be developed to assess emergency
needs in the County. In other situations a reasonable time
frame is necessary in order to allow the county worker to
establish eligibility.

COMMENT: The potential income clause is unfair and could lead
to abuse.

RESPONSE: The Department is concerned about the fairness and
equitability in determining potential income., Procedures have
been developed to reconsider income at the end of the six (6)
month span to correct inaccurate estimates,

COMMENT: Can cash be used as first priority other than dis-
bursing orders?

RESPONSE: When practical checks will be used as payment of
first choice except in cases where cash would negatively
affect the participant's benefits through the Food Stamp Pro-
gram.

COMMENT: Why aren't you covering migrant workers?

RESPONSE: Migrant workers have been included as an eligible
group.

COMMENT: The transfer of property rule is unclear.

RESPONSE: The proposed rule is consistent with other State
administered assistance programs. A rebuttable presumption
clause is included for use of the participants,

COMMENT: The rules do not distinguish between intentional

program vieclations and inadvertent misuse or administrative
error.
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RESPONSE: Intentional misuse of funds would cause a reassess-
ment of method of payment, but is not to be construed as
fraud. The procedural administration of the program should
prevent administrative errors, Inadvertent errors hy a recip-
ient will be handled on a case~by=-case basis.

COMMENT : A "good cause" clause and high school children
should be added as exemptions from workfare.

RESPONSE: The Department has added the additional exemption
of full-time high school students and feels that there are
sufficient exclusions included.

COMMENT: Payment should be provided prior to completion of
the work assignment,

RESPONSE: The Department would be at risk for prior payment,
however, the Department will work with the appropriate vendors
to arrange for payment procedures for clients with emergent
needs.

COMMENT: The rules do not address contracting for administra-
tion of the work program.

RESPONSE: Internal procedures will address the responsibility
of administration of the work program in individual counties.

COMMENT: The proposed rule does not address whether workfare
recipients will be paid at prevailing or minimum wage. Recom-
mend using prevailing wage.

RESPONSE: The final rule provides for payment at prevailing
wage.

COMMENT: What about co-payments in County Medical?

RESPONSE: There is no provision for co-payments in the County

Medical Program.
Sg;&t Eifz,:£ZLL4,m\

ir ctor, Social and Rehabilita-
on Services

Certified to the Secretary of State June 20 , 1983.
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VOLUME NO. 40 OPINION NO. 13

ELECTIONS = Length of term of office of district judges
elected in 1983;

JUDGES - Length of term of office for district judges
elected in 1983;

MONTANA CODE ANNOTATED - Sections 1=-2-102, 3-1-1014,
3-5=203, 13-1-104(2), 13-1-107(2), 13-14-112;

MONTANA CONSTITUTION -~ Article VII, section 7(2);
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen.
No. 2 (1983);

1983 MONTANA LAWS - Senate Bill 26,

HELD: 1. The length of term of office for new district
judges elected at the 1983 general election as
provided for in Senate Bill 26 is six years.

2. Sections 13-1-104(2), 13-1-107(2), and
13-14-112, MCA, are applicable to those
elections held in 1983 for the purpose of
filling new judgeships created by Senate Bill
26.

13 June 1983

Harold F. Hanser, Esq.
Yellowstone County Attorney
Room 508

Yellowstone County Courthouse
Billings, Montana 59101

Dear Mr. Hanser:

You have asked my opinion on the length of term of
office for a judge elected under the recently enacted
legislation that c¢reates new Jjudgeships in certain
judicial districts in the State. Senate Bill 26, signed
into law on March 30, 1983, increases the number of
judgeships in several judicial districts and provides
that the new judgeships may be initially filled at
either the 1983 or 1984 general election. The relevant
provisions read:

Section 3. Selection of new judges.

(1) Except as provided in subsection (2), the
judgeships c¢reated by this act shall be
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initially filled at the 1984 general election,
and the individuals elected shall take office
on the first Monday of January, 1985,

(2) A judgeship created by this act may be
initially filled at the 1983 general election
if a majority of the county commissioners in
each county within the judicial district where
the judge will be elected agree to conduct the
election, The individual elected shall take
office on the first Monday of January, 1984.

The length of term of a district court judge is six
years as set forth in article VII, section 7(2) of the
Montana Constitution. The statutory provision is found
at section 3-5-203, MCA. Neither the Montana
Constitution nor the statute relating to the length of
term of a district judge was altered by Senate Bill 26.

The original version of Senate Bill 26, as it was
introduced, did provide that the terms of office of
judges elected between the 1983 and 1988 general
elections, including  those individuals who were
initially elected to f£ill the newly created judgeships,
would all expire on January 2, 1989, Thus, under the
terms of the original bill, the first group of judges
elected to fill the newly created positions would not
serve full six-year terms. According to the minutes of
the Senate Judiciary Committee of February 2, 1983, the
provision for shortened terms was deleted by a unanimous
vote. The record reflects that the reasons for the
deletions were the apparent conflict with article VII,
section 7(2), of the Montana Constitution, as well as
foreseeable problems with effective dates and the
assignment of holdover judges.

buring the period that Senate Bill 26 was wunder
consideration, an Attorney General's opinion was issued
regarding the shortening of terms of state senators, 40
Op. Att'y Gen. No, 2 (1983). The opinion concluded that
where the length of terms of state senators was set by
the Montana Constitution and no authority had been
established for changing the length of those terms, the
terms could not be shortened. Similarly, there is no
authority for shortening the terms of the newly elected
district judges. It has been suggested that the first
election for the new judgeships be compared to the
filling of vacancieg in office, the terms of which all
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expire in 1989. However, there is no irdication that
the Legislature intended this result, and such an
interpretation would require the creation of fictional
judgeships which supposedly existed before the passage
of Senate Bill 26. Moreover, to consider the new
judgeships as vacancies in previously existing offices
begs the question of when the first terms expire. Under
section 3-1-1014, MCA, persons who are elected to fill a
vacancy hold office for the remainder of the unexpired
term. Since not all of the terms of currently existing
district judgeships expire in the came election year, it
would be arbitrary to choose 1989 as the year in which
the terms of the new "vacant" offices expire. The
TL.egislature considered and rejected the idea of
providing new judges with terms less than six years. I
am not empowered to achieve through an attorney
general's opinion a result which the Legislature
rejected. §See Murray Hospital v. Angrove, 92 Mont. 101,
116, 10 P.2d 577, 583 (1932). I therefore conclude that
judges elected in 1983 pursuant to Senate Bill 26,
section 3(2), serve six-year terms as provided in the
Montana Constitution article VII, section 7(2) and
section 3-5-203, MCA,

You have also asked whether sections 13-1-104(2) and
13-1-107(2), Mca, are applicable where counties have
opted to fill a newly created judgeship at the 1983
general election. Section 13-1-104, MCA, provides the
times for holding general elections. Subsection (1)
sets forth the schedule for general elections held in
even-numbered years, and lists those offices for which
such an election is to be held, including the office cof
district court judge, . Subsection (2) provides the time
for holding general elections in odd-numbered vears, ard
its list of officers to be elected includes:

[Mlunicipal officers, officers of political
subdivisions wholly within one county and not
required to hold annual elections, and any
other officers specified by law for election
in odd-numbered years when the term for the
offices will expire before the next scheduled
election for the offices or when one of the
offices must be filled for an unexpired term
as provided by law. (Emphasis added.)

The language of subsection 1, concerning _ggneral
elections held in even-numbered years, specifically
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refers to the office of district court judge, and thus
seems to be in conflict with section 3(2) of Senate Bill
26, which provides for the election of district court
judges in an odd-numbered year. However, in light of
the express authority granted in Senate Bill 26 to elect
certain district court judges in odd-numbered years, the
underlined language of subsection 2 of section 13-1-104,
MCA, is applicable. In Montana, when a general statute
is in conflict with a specific act, the specific statute
will take precedence, § 1-2-102, MCA; In re Coleman's
Estate, 132 Mont. 339, 317 P.2d 880 (1957).

Generally, where statutes irreconcilably conflict, the
latest statute supersedes the prior enactment. Dolan v.
School District No. 10, Deer Lodge City, 38 St. Rptr.
1903, 1907, 636 P.2d 825, 828 (1981). In this case,
under the more recently enacted Senate Bill 26, those
counties who opt to fill a newly created judgeship at
the 1983 general election would follow the schedule for
an election held in an odd-numbered year under section
13-1-104(2), MCA. Likewise, the statute that provides
the time for holding a primary election preceding a
general election held in an odd-numbered year is
applicable. § 13-1-107(2), MCA,

Finally, you ask whether section 13-14-112, MCA, applies
to those individuals whe run for one of the newly
created judgeships under Senate Bill 26, section 3(2).
Section 13-14-112, MCA, requires the filing of
declarations for nominations of nonpartisan candidates,
including candidates for judicial office. Senate Bill
26 does not affect these requirements and they remain
operable for all judicial candidates. Every new act
takes its place as a component part of an extensive
system of existing law, 2A Sutherland, Statutes and
Statutory Construction 53.01 (4th ed. 1973). N -

THEREFORE, IT IS MY OPINION:

1. The length of term of office for new district
judges elected at the 1983 general election,
as provided for in Senate Bill 26, is six
years,

2. Sections 13-1-1041(2), 13-1-107(2), and

13-14~112, MCA, are applicable +to those
elections held in 1983 for the purpose of
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filling new judgeships created by Senate Bill
26.

MIKE GREEL ~
Attorney General-..
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretarv of State., Proposals of the
Department of Revenue are reviewed only in regard to the
vrocedural reguirements of the Montana Administrative
Procedure Act. The Committee has the authority to make
recommendations to an agency regarding the adoption, amendment
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
Joint Resolution directing an agency to adoont, amend or repeal
a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with existing or proposed rules. The address is
Room 138, Montana State Capitol, Helena, Montana, 59620,
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definition: Administrative Rules of Montana (ARM) is a loose-

leaf compilation bv department of all rules of
state departments and attached boards presently

in effect, except rules adopted up to three months
previously.

Montana Administrative Register (MAR) is a soft

back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and inter-
pretations of statute and rules by the attorney
general (Attorney General's Opinions) and agencies'
(Declaratory Rulings) issued since publication of
the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known 1.
Subject
Matter

Department 2.

3,
Subject 4.
Matter and
Title

Title Number 5.
and Department

Title 6.
Number and
Chapter

Statute 7.
Number and
Department

Rule In ARM 8.

Consult General Index, Montana Code Annotated
to determine department or board associated with
subject matter or statute number.

Refer to Chapter Table of Contents, Title 1
through 46, page i, Volume 1, ARM, to determine
title number of department's or bhoard's rules.

Locate volume and title.

Refer to topical index, end of title, to locate
rule number and catchphrase.

Refer to table of contents, page 1 of title.
Loeate vage number of chapter.

Go to table of contents of Chapter, locate
rule number by reading catchphrase (short
phrase describing the rule.)

Go to cross reference table at end of each
title which lists each MCA section number and
corresnonding rules.

Go to rule. Update by checking the accumula-
tive table and the table of contents for the
last register issued.
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ACCUMULATIVE TABLE

The Administrative Rulea of Montana (ARM) is a compilatlon of
existing permanent rules:of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion. in the ARM. The ARM is updated through March 31,
1983. This table includes those rules adopted during the
period April 1, 1983 through June: 30, 1983, and any proposed
rule actien that is pending during the past € month period.
(A notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to c¢heck the ARM updated through March 31, 1983,
thie table and the table of contents of this issue of the 'MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1982 and 1983 Montana Administrative
Registers. .

ADMINISTRATION, Department of, Title 2
1-vII Sexual Harassment, p. 194, 287

co ICE, Department of, Title 8

(Board of Architects)

8.6.413 ¥ee Schedule; p. 313, 645

(Board of Horse Racing)

8.22.1606 and other rules - Trifecta Wagering, p. 197, 647

(Bonrd of Landscape Architects)

8.24.404 and- other rules - Saals and Issue Licanae -

Renewals, p. 201, 344 : :

(Board of Medical Exuminqra) :

8. 28 901 and other rules - Standards for. Emergency Medical
Technicians, p. 2039, 475

(Nursing Home Administrators)’

8.34.414 and other rules - Examinations - Continuing

" Education - Fee SChedule, p-’ 516

{Board of Pharmacists)

8.40.403 - and other rules - Exlminationu - Fee Schedule -
Sanitation and Equipment Requirements =~ New
Pharmacy - Change in Location and Ownership ~ Class
IV Facility - Internship Program, p. 204, 344

(Board of Physical Therapy Examiners) .

8.42.402 ° and other rules - Examinations, Fees, Temporary
License - Alternative Disciplinary Action, p. 1995,
2164, 348
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Reciprocity License, 'p.. 1992, 346

(Board of Professional Engineers and Land Surveyors)

8.48.604

and other rules + Rediprosity for Registered: Land
Surveyors ~ Expiration of Registration, Renewal -
Verification of Competency - Expired Certificate =
Engineer Non-Résident Practice in Montana - Corner
Recordation; p, 315, 645

(Private Investigators and Patrulmen)

8.50.422

Fee Schedule; p. 49

(Baard of Public Accountants):

I-VII
8.54.410

Enforcement, p. 367, 617
Fee Schedulo, p. 210, 345

(Board of Water Well Contractors)

Fee Schedule, p. 322 646

(Milk Control Division)

8.79.301
(Financial

I v

Licensee Asscssments, . 212 499
Bureau)
Semi-Annual Assesument, P..372

- State Grants to Counties for District COurt

Assistance, p. 519

(Board of Milk Control:

'8.86.301
EDUCATION,

Pricing Rules, p. 214 649
Title 10

(Superintendent of Publie Instruction)

.122

Appellate Procedure, Notice of Appeal Filing, p..

(Board of Public Education)

10 57.207

Certification of Exchange Teachers, p. 217, 601
and othar rules -~ Teacher Certification, p. 524

FISH, WILDLIFE & PARKS, Degartment of, Title 12

I

Qutfitters Exlmination, p. 241, 654 :
Distribution of Department Lists, p. 243, 653

12-£/30/83

12.2.202
12.6.106 and other-rulés = .Ice Shelters « Water Skiera -
Electric Motors, p. 238
12.8.205 and other rules - Public Use: of Recraational Areas,
. R - ZBB, 655 ..
" HEALTH AND ENVIRQNMENTAL SCIENCES‘ D@Qar ent of, Title 16
I (Emergency Rule) Watar Supply system or Wastewater
Treatment Plant Operators, p. 602 . -
I Access to Vital Statistics Racords, p. 618
I=11 Laboratory Fees, . 383 .
16.6.116 Fees: for Copiem and nesearﬁh - 391
16.10.101 Food Standards, p. 23123
16.16.803 Fee Schedule for Subdivdsion Review, p. 535
.16.28.701 and other rulas - school imminization, p. 527

Mornitana Administrative Register



-792~

16.32.101 and other rules - Review of Certificate of Need
Application for New Institutional Health Services
and Facilities, p. 1586, 158, 373

16.38.302 Laboratory Fees-Drinking Water, p. 291, 656

HICHWAYS, Department of, Title 18

18.5.102  and other rules - Approach Standards for Montana
Highways, p. 538
18.6.202 Outdoor Advertising Definitions, p. 620

INSTITUTIONS, Department of, Title 20

20.10.161 and other rules - Reimbursement Policies, p. 1, 302

JUSTICE, Department of, Title 23

23.3.119 and other rules - Vision Standards - Road Signs and
Road Rules - Incomplete Examinations - Person
Eligible for Driving Rehabilitation Program -
Driver Rehabilitation Program - Cancellation for
Withdrawal of Consent for a Minor - Other
Informat:on Resulting in Change of Status of
Driver's License - Altered Driver's License, p. 323

23.3.131 and other rules - Proof of Name and Date of Birth -
Military Persons - Dishonored Checks - Driver's
License, p. 3986

23.3.145 and other rules - Civilian Drivinq Examiners -

.- Release ¢f Driving Records =~ Duplicate Licenses -

Driver Rehabilitation Point System, p- 163, 350

{Crime Control) :

23.14.408 Requirements for the Supervisory Certif1cate, P.

113, 604
23.14.409 Requirements for the Command Certificate, p. 115,
' 605
23.14.410 Requirements for the Administrative Certificate, P
117, 608

LABOR ‘AND INDUSTRY Dgpa:tment of, Title 24

(Human Rights Commigsion)

24.9.225 - and other rules - Dismigsal of No Caiuse Complaints
= Right to Sue Letters, p. 399

24.9.260 Time for Review of Hearing Examiners Decisions, p.

o 119, 351

24.9.1407 Notice of Adoption of an Amendment to a Federal
Agency Rule Presently Incorporated by Reference -
EECC Sex Discrimination Gu;de11nes, p. 329

(Unemployment Insurance Division)

24.11,409 Fraudulent Claims for Unemployment Compensation, p.
552

(Workers' Compensation Division)

24.29.201 and other rules - Procedural Rules p. 622
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LIVESTOCK, Department of, Title 32

I-111 Livestock Brands, p. 298

32.3.2001 Brands and Earmarks, p. 294

32.15.601 Fees for Filing Notices Regard;ng Security
Agreements, p. 296

 NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

1-XXXVI Exemption of Certain Transmission Lines From the
Provisions of the Major Facility Siting Act, p. 244

REVENUE, Department of, Title 42

42.17.105 Computation of Withholding Tax, p. 628 ’

42.20.111 and other rules - Appraisal of Timberlands, p.
2076, 500

42.20.141 and other rules - Appraisal of Agricultural Lands;
p. 58, 121 . ..

42.27.401  and other rule - Treatment of Gasohol .~ Alcohol
Distributers, p. 631

42.28,302 Exgiration Date of Special Euel User's Permit, p.
555 .

SOCIAL'QEQ REHABILITATIOH SERV;CES, Qgglrtment of, Title 46

I-11 State Public Assistance, p. 462

I-XV ‘Blind Vendors Program, p. 330, ‘657 :

46.4.101 .. and other rules -~ Services £or Senjor Citizens, p
436

46.4.129 and other rules - Home and COmmunity Based Medicaid
Service for Elderly, Physically Disabled and
Developmentally Disabled Person#, p. 557

46.5.508 Foster Care Review Committee, p. 428

46.5.508 = Foster Care Review Committee, p. 636

46.5.608 and other rules = Youth Care Facilities, p. 404

46.6.1401 Kidney Dialysis Transplant Program, p.  179. 503

46.9,301 and other rules - Matching Grant-in-Aids, p. 441

46.9.602 . and other rules - Community Services Block Grants,
p. 447

46.11.101. Notice of Adoption of an Amendment to a Federal
Agency Ruls Incorporated by Refersnce - Food Stamp

- Program, p. 300 ‘

46.11,101 Notice of Adoption of ‘an Amendment to a Federal
Agency Rule. Incorporated by Reference - Food Stamp
Program, p. 634 . :

46.11.111 . and other rules = Food Stamp Program Retrospective
Budgeting and Monthly Reporting, p. 638

46.11,120 and other rule - Food Stamp Progrnm Pilot
Projects, p. 67, 352

46.12.102 Medical Assistance, Definitions, p. 430

46,12.102 ;gd other rules = Medical Services, Co~payment, p.

7
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46.
46.
46.

46.
46,
46,
46.

46.

12.
12.

12.

.216

502
503

703

-1201
L1201
.2002

.3803
.101
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Restriction of Access to Medical Services, p. 122,
354 ‘ :
Service Not Provided by the Medicaid Program, p.
2010

and other rules ~ Inpatient and Outpatient Hospital
Reimbursement Rates and Services Including Drug and
Alcohol Treatment Services, p. 471

Medical Services, Out-patient Drugs, Reimbursement,
p. 65, 607

and other rules - Reimbursements for Skilled
Nursing and Intermediate Services, p. 452
Reimbursement for Skilled Nursing and Intermediate
Care Services, p. 643

Medical Services, Physician Services, p. 434
Medically Needy Income Standards, p. 459

and other rules - End Stage Renal Program, p. 600
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