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The Montana Administrative Register (MAR), a twice-monthlv 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

DEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENTS 
amendments of 8.34.414 concern-) OF ARM 8.34.414 EXAMINATIONS, 
ing examinations, 8.34.416 con-) 8.34.416 CONTINUING EDUCATION, 
cerning the continuing educa- ) 8.34.418 FEE SCHEDULE 
tion requirements,, and 8.34. ) 
418 concerning the fee schedule) NO PUBLIC HEARING CONTEHPLATED 

TO: All Interested Persons: 
l. On June 25, 1983, the Board of Nursing Home Administra

tors proposes to amend the above stated rules. 
2. The proposed amendment of 8.34.414 will amend subsection 

(4) (a) and delete subsections (4) (b) and (c) and will read as 
follows: (new matter underlined, deleted matter interlined) 

"8.34.414 EXAMINATION (1) ••• 
(4) ••• 
{a) at least an-A~seeiaee-Begree-er-ies-eq~ivaieneT-in-

1\espieai-er-n=sing-'i'tollle-a~iPli!lltrceiel'l- 2 years of formal 
education beyond the high school level or have an associat~ 
degree from a recognized institution of higher learning 
and 2 years of recent administrative experience in a 
nursing home or hospital, subject to board approval. 
(Effective date July 15, 1983). However, effective 
January 1, 1986, a BA or BS Degree will be required. 
~bt--presel'ltil'lg evidenee-~aeisfaeeery-ee-ei'te-eaera-ef 

sHf£ieie!'le-edHeceienT-eraining-er-experienee-il'l-efie-fe~e
geing-fieids-ee-adllliniseer7-sHpervise-and-lllenage -a-ien~ 
eerlll-eare-£aeiiity7-!l!'ld-
~et--feHr-e£-ei'te-iast-six-years-cs-cn-adllliniseraeer-er 

essiseane-in-a-iieensed-fieaiei't-eare-faeiiiey~ 
(S) • • • n 

3. The board is proposing the amendment as Montana li
censees are being refused reciprocity because of low standards 
in Montana. Our surrounding states, (i.e., Colorado, Idaho, 
Iowa, Kansas, Minnesota, Nebraska, North Dakota, South DakoLa, 
and Washington) are requiring either 2 years college related 
courses, associate degrees or baccalaureate degrees for licen
sure in their states. In addition, the board feels they must 
increase the standards for Montana to be comparable to the 
standards of our surrounding states not only for reciprociLy, 
but to ensure quality care for Montana residents. The authority 
of the board to make the proposed amendment is based on section 
37-9-201, MCA and implements sections 37-9-202, 203, and 301, 
MCA. 

4. The proposed amendment of 8.34.416 amends subsection 
(3) {b) and will read as follows: (new matter underlined, deleted 
matter interlined) 

"8.34.416 CONTINUING EDUCATION (1) .•. 
3) 

(b) Any excess or surplus hours earned in ~s of 
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25 hours tbe-~8~t-3-me~th~-of in a calendar year may 
be carried over into the succeeding year, but shall be 
limited to 25 hours." 
5. The board is proposing the amendment because granting 

credit of nours in excess of 25, regardless of the time of year 
they are accrued, and not limiting the surplus hours to the 
last 3 months of the year, will enable the licensees to be more 
selective in their choice of education and allow them to choose 
those courses applicable to their particular needs. The author
ity of the board to make the proposed amendment is based on 
section 37-9-201, MCA and implements sections 37-9-203, and 
305, MCA. 

6. The proposed amendment of 8.34.418 amends subsections 
(1), (2), and (6) and will read as follows; (new matter under"'" 
lined, deleted matter interlined) 

"8.34.418 FEE SCHEDULE (1) In accordance with the 
provisions of Title 37, Chapter 9, MCA each person apply
ing for active license, inactive registration, reciprocity 
or temporary permit shall pay an application fee of $1!5 
$70, which is not refundable. 
~) Each person granted a license as a nursing home 
administrator shall pay an original license fee of $50 
if granted after the May exam and $~99 $75 if granted 
after the November exam. The li·censes granted at the May 
exam expire as of December 31 unless renewed. The licenses 
granted at the November exam remain in effect until 
December 31 of the following year and then must be renewed. 

(3) ••• 
(6) Each person applying for renewal of an active nurs

ing home administrators license shall pay $i98 $75 annually 
on or before December 31 of each year. 

(7) ••• " 
7. The board is proposing the amendments as the license 

fee was increased from $60 to $100 originally to allow the board 
adequate funding for providing continuing education courses 
for the licensees. However, they have found that a sufficient 
number of quality programs are offered throughout the state 
and are available to licensees from other providers, thereby 
eliminating the need for the board to provide continuing educa
tion or to continue the renewal fee at $100.00. The board is 
proposing the ine;rease in tl.e application fee to cover the cost 
of the examination from the National Association of Examining 
Boards and the review of the application. The cost of the eXalll
ination has increased from $25.00 to $45.00. The authority 
of the board to make the proposed change is based on sections 
37-1-134 and 37-9-201, MCA and implements sections 37-1-134 
and 37-9-3-4, MCA. 

8. Interested persons may submit their data, views or 
arguments concernir.g the proposed amendments in writing to the 
Board of Nursing Home Administrators, 1424 9th Avenue, Helena, 
Montana 59620-0407, no later than June 23, 1983. 

lfJ-5/26/83 MAR Notice No. 8-34-18 
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9. If a person who is uirectly affected by the proposed 
amendments wishes to express his data, views or arguments orally 
or in writing at a public hearing, 11e must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Nursing Home Administrators, 
1424 9th Avenue, Helena, Montana 59620-0407, no later than June 
23, 1983. 

10. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever 
is less, of those persons who are directly affected by the pro
posed aroendrr~nts; from the Administrative Code Committee of 
the legislature; from a goverr@ental agency or subdivision; 
or from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis
trative Register. 

11. The authority and implementing sections are listed 
after each proposed change. 

BOARD OF NURSING HOME 
ADMINISTRATORS 

VERA GERKE CHAIRMAN 

certified to the Secretary of State, May 16, 1983. 
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DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the iolatter of the proposed ) 
adoption of rules for grants ) 
to counties for District Court) 
assistance ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION 
OF RULES FOR STATE GRANTS TO 
COUNTIES FOR DISTRICT COURT 
ASSISTANCE 

NO PUBLIC HEARING COMTEMPLATED 

1. On July 15, 1983, the Department of Commerce proposes 
to adopt rules to govern the issuance of grants to counties 
relating to district court assistance pursuant to the authority 
granted in Senate Bill 19, Chapter 254, Laws of Montana, 1983. 

2. The proposed rules to not replace or modify any section 
currently found in the Administrative Rules of Montana and will 
read as follows: 

"Rule I. DEFINITIONS In the context of the following 
rules, the following definition applies: 

(a) "Revenues" mean those revenues deposited in the 
district court fund, specifically the following: light 
motor vehicle fees as provided in Section 61-3-509, MCA; 
state motor vehicle reimbursement as provided in Section 
61-3-536 (5), MCA; corporation license tax as provided 
in Section 15-31-702 (2), MCA; penalty and interest on 
delinquent taxes as provided in section 15-16-102, MCA, 
Op. of AG, Vol. 11, p. 42; sale or lease of tax deed lands 
as provided in Section 7-8-2306 (1) , (3) , MCA; custom 
combine permit fees as provided in Section 15-24-301, 
MCA; and, lease fees for county property not acquired by 
tax deed as provided in section 7-8-2232, MCA." (Auth: 
7-6-1352, MCA and Sec. l, Ch. 254, L. 1983; Imp. Sec. 1, 
Ch. 254, L. 1983.) 

"Rule II. GRANTING OF EXTENSION OF TIME FOR SUBMISSION 
OF APPLICATION FORM Applications for district court grants 
shall be made on the form provided by the department and 
shall be postmarked no later than July 20 of each calendar 
year unless the county submits, in writing, a request for 
extension of time within which to submit the request. 
Such requests for extension must be submitted to the 
department no later than July 13, and the department may 
grant an extension of no longer than 7 days upon adequate 
showing that factors exist which are beyond the control 
of the county which prohibit it from making its applica
tion in a timely fashion. Approval of extension shall 
be made in writing to the county applying, and the period 
of extension wiJ.l commence on July 20." (Auth: Sec. 1, 
Ch. 254, L. 1983, .Imp: Sec. 1, Ch. 254, L. 1983.) 

"Rule III. FORM AND TIM.o.'NG OF GRANT AWARD NOTIFICATION 
All grant award notifications shall be made in writing 

to the county officer or officers who submitted the grant 
application. Notification of grant awards shall be made 
as soon as practical after the receipt of all gxant 

10-5/26/83 MAR Notice No, 8-83-1 
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applications submitted to the department and the cal
culation of awards based on actual funds available." 
(Auth. Sec. 1, Ch. 254, L. 1983; Imp: Sec. 1, Ch. 254, 
L. 1983 and Sec. 7-6-1352, MCA.) 

Rule IV. PROCEDURE FOR ADJUSTING GRANT A~~ARDS FOLLOWING 
~ Ill !I an audit of the county receiving such a 
grant award as stated herein determines that Lhe county 
has received.funds in excess of those for which lt is 
eligible, the department shall notify the county, in writ
ing, stating the amount of the excess and requiring re
payment of such excess. All excess funds so requested 
shall be remitted to the department within 30 days of 
receipt of the request for repayment. 

(2) In the case wnere there have been funds remitted 
to the department which constitute excess funds returned 
by the counties, the department wil'l periodically re
distribute any repaid excess amounts to eligible counties, 
provided, however, that all repaid excesses must be re
distt·ibuted by the department by June 30 of the year 
following the grant award." (Auth. Sec. 1, Ch. 254, L. 
1983; Imp: Sec. 1, Ch. 254, L. 1983.) 
3. The department proposes to adopt the rules in order 

to establish the manner in which district court grants are made, 
the manner in which the notification is given or extensions 
granted and the manner in which excess grant funds are dealt 
with. The purpose of the rules is to implement Senate Bill 
19, Chapter 254, Laws of 1983. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed rules by submitting the same, 
in writing, to George Pendergast, 805 North Main, Helena, 
Montana, 59620, no later than June 29, 1983. 

5. If a person who is directly affected by the proposed 
rules wishes to present his data, views or arguments concerning 
the rules orally or in writing at a public hearing, he must 
make a written request for a hearing and submit the request 
along with any written comments he has to George Pendergast, 
805 North Main, Helena, Montana, 59620, no later than June 29, 
1983. 

6. If the agency receives requests for a public hearing 
on the proposed rules from either 10% or 25, whichever is less, 
of the persons directly affected by the rules, from the Adminis
trative Code Committee of the legislature, from a governmental 
agency or subdivision, or from an association having not less 
than 25 members who will be directly affected, a hearing will 
be held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Because the rule is 
directly applicable to Montana counties, a hearing will be held 
upon the request of any county. 

7. The authority and implementing sections are listed 
after eac'h proposed rule. 

MAR Notice No. B-83-1 10-5/26/83 
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DEPARTMENT 
GARY BUC 

Certified to the Secretary of State, May 16, 1983. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of proposed 
amendment of rule 10.6.122, 
concerning appellate 
procedure and notice of 
appeal for cases of school 
controversy 

TO: All interested persons: 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
10.6.122, APPELLATE 
PROCEDURE--NOTICE OF 
APPEAL--FILING 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 2 5, 1983, the Superintendent of Public In
struction proposes to amend Rule 10.6.122, concerning appellate 
procedure and notice of appeal for cases of school controversy. 

2. The rules as proposed to be amended provide as fol-
lows: 

MAR Notice No. 10-2-45 10-5/26/83 
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the arties 
rna 

3. The rule is proposed to be amended because under 
federal law the State Superintendent of Public Instruction 
cannot act as the hearing officer in cases of controversy 
concerning special education. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendments in writing to Rick 
Bartos, Staff Attorney, Office of Public Instruction, Room 106, 
State Capitol, Helena, Montana 59620, no later than June 23, 
1983. 

5. If a person who is directly affected by the proposed 
amendment wishes to express data, views, or arguments orally or 
in writing at a public hearing, he must make written reljiUeSt 
for a hearing and submit this request along with any wn tten 
comments to Rick Bartos, Staff Attorney, Office of Public In
struction, Room 106, State Capitol, Helena, Montana 59620 by no 
later than June 2~ 1983. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less.,, of those persons who will be directly affected by the 
prm)&sed amendment; from the Administrative Code Committee of 
~legislature; from a governmental agency or subdivision; or 
from an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis
trative Register. Ten percent of those persons directly af
fected has been determined to be 1, 500 based on approximately 
15~,000 public school students. 

7. The authority of the board to make the proposed 
amendment is based on section 20-3-107 ( 3) MCA and implements 
the same. 

ED ARGENBRIGHT 
State Superintendent 
of Public Instruction 

~#e~ oaynard oson 
Deputy Superintendent 

Certified to the Secretary of state, May 16, 1983. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the amendment NOTICE OF PROPOSLD AMENDMENTS 
of Rule 10.57.207 Correspondence,) OF RULES 10.5 7 .207, 10.57.208 
Extension and Inservice Credits, ) and 10.57,402 relating to 
Rule 10.57.208 Reinstatement, and ) Teacher Certificat1on 
Rule 10 .. 57.402 Class 2 Standard ). NO PUBLIC HEARI:;G CONTEMPLATED 
Teaching Certificate ) 

TO: All Interested Persons 

l. 
proposes 
relating 

2. 
follows: 

On September l, 1983 the Board of Public Educat1on 
to amend rules 10.57.207, 10.57.208, and 10.37.402 
to Teacher Certification. 
The rules as proposed to be amended provide as 

10.57.207 CORRESPONDENCE, EXTENSION AND INSERVICE CREDITS 
(l) through (3) remains the same. 
(4) Credits for renewal or reinstatement of a teaching 

certificate must supplement, strengthen and update the teacher's 
basic preparation. Such credits should be those that: 

(a) Would be approved by an accredited college as part 
of a teacher preparation pro ram, or; 

(b The college would allow on a new area of endorsement, 
~; 

(c) Include new developments in education which were not 
part of the teacher's original preparation (i.e., computer 
assisted instruction, mainstreaming, gifted and talented), or: 

(d) Be a result of an approved equivalency program as per 
10.57.206. 

(5) Courses prev1ously taken may not be taken aga1n for 
renewal purposes unless specifically approved. Requests for 
approval must be in writing with appropriate justif1cation. 

AUTH: 20-4-102 IMP: 20-4-103 

same. 

on a new area of endorsement, 

which ·.,ere not 
art of the teacher's 

assisted instruction, 
(d Be a result o program as per 

10.57.206. 
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(6) Courses previously taken may not be taken again for 
renewal purposes unless specifically approved. Requests for 
approval must be in writing with appropriate justification. 

AUTH: 20-4-102 IMP: 20-4-103 and 20-4-106 

10.57.402 CLASS 2 STANDARD TEACHING CERTIFICATE 
(1) through (8) remains the same. 
(9) Credits for renewal or reinstatement of a teaching 

certificate must supplement, strengthen and update the teacher's 
basic preparation. Such credits should be those that: 

(a) Would be approved by an accredited college as part 
of a teacher preparation program, or; 

(b) The college would allow on a new area of endorsement, 

(c) Include new developments in education which were not 
part of the teacher's original preparation (i.e., computer 
assisted instruction, mainstreamin , ifted and talented), or; 

(d Be a result of an approved equivalency program as 
per 10.57.206. 

(10) Courses previously taken may not be taken again for 
renewal purposes unless specifically approved. Requests for 
approval must be in writing with appropriate justification. 

AUTH: 20-4-102 IMP: 20-4-106 and 20-4-108 

3. The Board of Public Education is proposing these rules 
because the present policy allows teachers to be recertified 
by taking any college course regardless of whether or not it 
is related to their teaching assignment. The change in this 
policy will result in credit which is applicable for recertifi
cation will need to be consistent with the assignment of the 
teacher. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed rules in writing to Harriett 
Meloy, Chairman, Board of Public Education, 33 South Last Chance 
Gulch, Helena, Montana 59620 no later than June 23, 1983. 

5. If a person who is directly affected by the proposed 
rules wishes to express his data, views and arguments orally or 
in writing at a public hearing, he must make written request 
for .a hearing and submit this request along with any written 
comments he has to Harriett Meloy, Chairman, Board of Public 
Education, 33 South Last Chance Gulch, Helena, Montana 59620 
no later than June 23, 1983. 

6. If the agency receives requests for a public hearing 
on the proposed rules from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed rules; 
from the Administrative Code Committee of the legislature; 
from a governmental sub-division or agency; or from an 
association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 

10-5/26/83 MAR Notice No. 10-3-68 
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Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 2,000 persons 
based on approximately 20,000 teachers in the state of 
Montana. 

7. The authority of the agency to adopt the proposed 
rules is based on section 20-4-102, MCA, and the rules 
implement section 20-4-103, 20-4-106, and 20-4-108, MCA. 

By 

HARRIETT C. MELOY, CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

I 
Jl~Lnebd~~ 

Certified to the Secretary of State May 12, 1983 

MAR Notice No. l0-3-68 10-5/26/83 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the ) 
amendment of rules ) 
16.28.701, definitions; ) 
16.28.702, requirements for ) 
unconditional enrollment; ) 
16.28.703, documentation of ) 
immunization status required ) 
of those enrolling for the ) 
first time prior to August 1, ) 
1980; 16.28.704, documenta- ) 
tion required of those ) 
enrolling for the first time ) 
after July 31, 1980, for the ) 
1980-1981 school year; ) 
16.28.705, documentation re- ) 
quired of persons enrolling ) 
for the first time after ) 
July 31, 1981; 16.28.706, ) 
requirements for conditional ) 
enrollment; 16.28.707, medical) 
exemptions; 16.28.708, religi-) 
ous or personal exemption; ) 
and 16.28.714, non-compliance ) 
repMt ) 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF 

ARM 16.28.701, 16.28.702, 
16.28.703, 16.28.704, 
16.28.705, 16.28.706, 
16.28.707, 16.28.708, 

and 16.28.714 

(School Immunization) 

NO PUBLIC HEARING CONTEMPLATED 

1. On June 27, 1983, the department proposes to amend 
ARM 16.28.701, containing definitions; 16.28.702, setting 
requirements for unconditional enrollment; 16.28.103, defining 
the kind of documentation of immunization status required of 
those enrolling for the first time prior to August 1, 1980; 
16.28. 704, defining the kind of documentation required of 
those enrolling for the first time after July 31, 1980, for 
the 1980-1981 school year; 16.28. 705, defining the kind of 
documentation required of persons enrolling for the· first 
time after July 31, 1981; 16.28.706, setting requirements for 
conditional enrollment; 16.28.707, stating requirements for a 
medical exemption from immunization; 16.28.708, setting re
quirements for religious or personal exemptions from immuniza
tion; and 16.28.714, setting requirements for a non-compliance 
report from schools. 

2. The rules as proposed to be amended provide as 
follows: 

16.28. 701 DEFINITIONS The following definitions apply 
throughout this sUb-chapter: 

(1) "Adequate documentation" means that documentation 
required by ARM 16.28.703, 16.28.704 or 16.28.705, depending 
upon the school year in question. 

10-5/26/83 MAR Notice No. 16-2-247 
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( 2) "Department" means the d~artrnent of health and 
environmental sciences. 

(3) "l!i!\l!'e~Hl'l4J Commencing attendance for the first time" 
means the first occasion a student ts el'J.f.el!'eEi llJ!SR f.ke t;e~~e 
e£ attends any Montana school, and does not include transfers 
from one Montana school to another. 

(4) - (9) Same as existing rule. 
AUTHORITY: Sec. 20-5-407 MCA 
IMPLEMENTING: Sec. 20-5-402 MCA 

16.28. 702 REQUIREMENTS FOR UNCONDITIONAL l!iNR9foeHI!iN'±' 
ATTENDANCE 

( l) In order to ll!\EI&!\Ei!.f.!.el'l.ally e!\!!'ell allow a person 
to unconditionally attend ~ ~ as a pupil, a ~ school 
must rece~ve adequate documentat~on that immunizat~ons were 
performed on the schedule and with the agents noted below: 

(a) DTP, DT, or Td vaccine must be administered as 
follows: 

( i) For a child aged less than 7 years, four or more 
doses of diphtheria and tetanus toxoids and pertussis vaccine 
(DTP) and/or diphtheria/tetanus (DT) toxoids must be adminis
tered, at least one dose of which must be given after the 
fourth birthday unless (iii) below applies; 

( ii) For a person 7 years old or older who has not 
completed the above requirement, any combination of three 
doses of either DTP, DT, or Td is acceptable, at least one 
dose of which must be given after the fourth birthday unless 
(iii) below applies; 

(iii) A person eR!!'eHeEi commencing attendance for· the 
first time prior to August 1, 1980, need not have received a 
dose after his fourth birthday; 

(iv) Pertussis vaccine is not required for a person 
seven years of age or older. 

(b) Polio vaccine must be administered as three or 
more doses of live, oral, trivalent poliomyelitis vaccine, 
at least one dose of which must be given after the fourth 
birthday unless the person receiving the vaccine wae eR!!'ellea 
commenced attendance for the first time prior to August l, 
l980. 

(c) Measles vaccine must be administered as one dose 
of live, attenuated measles (rubeola) vaccine, given after 
the first birthday, with the exception that a person certi
fied by a physician as having had measles disease is not 
required to receive measles vaccine. A person receiving 
measles vaccine prior to one year of age or prior to 1968 
must be revaccinated, unless, in the latter case, it can be 
documented that the vaccine, if administered between 1966 
and 1968, was a live virus vaccine.· 

(d) Rubella vaccine must be administered as one dose 
of live rubella vaccine given after the first birthday, with 
the exception that a female who has reached age 12 is exempted 
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from the rubella vaccine requirement. 
( 2) In order to \lReeRe:i:HeftaHy eRl'eH allow a person 

to unconditionally attend a school as a pupil,-a-that school 
must rece1ve adequate doc\imentat1on of the follOwing dates 
for each disease noted: 

(a) For DTP, DT, Td, and polio, -- the month and year 
the last dose was administered, unless the person was eftl'l!l~~ea 
commenced attendance prior to August 1, 1980, in which case 
only the year 1s necessary. 

(b) For rubella -- the month and year administered, 
unless the person was eftl'e~~ee commenced attendance prior to 
August l, 1980, in which case only the year 1s necessary. 

(c) For measles (rubeola), -- the month, day, and year 
the vaccination was administered, or if measles disease was 
contracted, the month, day, and year of diagnosis, except if 
the person was eRl'l!l~~ee commenced attendance prior to 
August 1, 1980, only the month and year are necessary. 

( 3) A person who transfers to a Montana school has 30 
calendar days after commencement of attendance at the school 
to which he or she transfers to produce the documentation of 
immunization status required by this rule. 

( 4) If a person transfers into a Montana school from 
out-of-state, he or she must provide the same documentation 
as required above for a person who eRl'l!l~~ee commenced 
attendance prior to August l, 1980. 
AUTHORITY: Sec. 20-5-407 MCA 
IMPLEMENTING Sec. 20-5-403, 20-5-406 MCA 

16.28.703 DOCUMENTATION OF IMMUNIZATION STATUS OF 
PERSONS 6KR9btiNS COMMENCING ATTENDANCE FOR THf,FIRST TIME 
PRJOR TO AUGUST 1, 1980 

( 1) Immun1zat1on data must be kept on the department's 
cumulative health record form (SDH & ES-1, Revised 2/78; due 
to typographical error, the form may be labeled SDH & EX-1,), 
the department's certificate of immunization form, or an 
equivalent form documenting the same immunization information. 

( 2) If the documentation has not been provided to the 
school on one of the forms referred to in subsection ( 1) 
above, immunization information must be transferred onto one 
of those forms from one or more of the types of documentation 
listed below and the form must be signed by the person per
forming the transfer, by November 15, 1980, or, if eRl'I!I~~Meftt 
eee~l'l!l attendance commences later than November 1, 1980, 
within 15 days after eRl'I!I~~Meftt it commences: 

(a) - (h) Same as existing-rule. 
AUTHORITY: Sec. 20-5-407 MCA 
IMPLEMENTING: Sec. 20-5-406 MCA 
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16.28.704 DOCUMENTATION OF IMMUNIZATION STATUS OF 
PERSONS KNR9eeiNS COMMENCING ATTENDANCE FOR THE FIRST TIME 
AFTER JULY 31, 1980, F9R DURING THE 1980-1981 SCHOOL YEAR 

(1) Immun1zat1on data must be kept on the department's 
certificate of immunization form and signed by a physician, 
physician's designee, local health officer, or that officer's 
designees, if the data is submitted to the school on that form. 

( 2) If the documentation has not been provided to the 
school on a certificate of immunization form: 

(a) immunization data must be transferred onto that form 
from one or more of the other types of documentation listed in 
subsection (3) below by November 15, 1980, or if eft~e~*~eftt 
eee~~e attendance commences later than November l, 1980, 
within lS days after eR~ell~eRt7 it commences, and 

(b) the certificate of immun1zat1on must be signed by 
the person transferring the information, rather than a 
physician, physician's designee, local health officer, or 
that officer's designee. 

(3) Immunization data may be transferred onto the 
certificate of immunization form from one or more of the 
types of documentation listed below: 

(a) - (i) Same as existing rule. 
AUTHORITY: Sec. 20-5-407 MCA 
IMPLEMENTING: Sec. 20-5-406 MCA 

16.28.705 DOCUMENTATION OF IMMUNIZATION STATUS OF PERSONS 
:SNR9eeiNS COMMENCING ATTENDANCE IN SCHOOL FOR THE FIRST TIME 
AFTER JULY 31, 1981 

( 1) Immumzation data must be kept on the department's 
certificate of immunization form and signed by a physician, 
physician's designee, local health officer, or that officer's 
designee, if the data is submitted to the school on that form. 

( 2) If the documentation has not been provided to the 
school on the department's certificate of immunization form: 

(a) immunization data must be transferred onto that form 
from one or more of the other types of documentation listed in 
subsection (3) below by November 15 of the year the pupil ~e 
f~~et eR~e~~ed, commences attendance for the first time, or if 
attendance commences later than Novemb~ r-<Yr that year, 
within 15 days after commencement of attendance; and 

(b) the certificate of immunization must be signed by the 
person transferring the information, rather than a physician, 
physician's designee, local health officer, or that officer's 
designee. 

(3) Immunization data may be transferred onto the 
certificate of immunization form from one or more of the types 
of documentation listed below: 

(a) - (g) same as existing rule, 
AUTHORITY: Sec. 20-5-407 MCA 
IMPLEMENTING: Sec. 20-5-406 MCA 
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16.28.706 REQUIREMENTS FOR CONDITIONAL EiNR9~f.KEN'F 
ATTENDANCE 

(1) A person may be admitted to school on a conditional 
basis if a physician or local health department indicates on 
the department's conditional eR!!e~~llle!!.~ attendance form that 
immunization of the person has already been 1nitiated by 
receiving, at a minimum, one DTP, (or DT or Td), one polio, 
one measles· (after the first birthday), and one rubella 
vaccination (unless rubella is not required because the 
person is a female 12 years of age or older) . If a person 
is exempt from any of the foregoing vaccinations, the 
requirements of this rule apply to the remaining immunizations 
for which no exemption exists. 

(2) Conditional e!!.!!e~~llleR~ attendance must be for a 
reasonable length of time consistent w1th the immunization 
schedule in subsection (4) below, in order to allow for com
pletion of all immunization requirements, but in any case 
must not exceed 90 days from the date ef eR!!e~~llleR~ attendance 
commences. , 

(3) The conditional eR!!e~~llleR~ attendance form pr&vided 
by the department must be used to document conditional 
eR!!e~~llleR~ attendance status and must be retained ~ the 
person's school record. 

( 4) A person who is conditionally eR!!eUea attending 
school qualifies for unconditional e!!.!!e~~llleR~ attendance 
status when he receives the following number of doses of each 
vaccrne, and at intervals of no less than four weeks.: 

Number of Polio Doses 
Person Has Received: 

1 
2 
3 
4 

3 or more, but none after 4th birthday 
(If eR!!e~~ea commencing attendance 
for first time after July 31, 1980) 

Number of DTP, DT, 
or Td Doses Person 

Has Received: 

1 
2 
3 
4 

Under 7 Years of 
Age -- Additional 

DTP or DT 
Doses Needed: 

3 
2 
1 
0 

3 or more, but none since 
4th birthday 1 

(If eR!!e~~ea commencing attendance 
for first time after July 3l, 1980) 

Person Needs 
2 
1 
0 
0 
1 

7 Years of Age 
or older -

Additional TO 
Doses Needed: 

2* 
1 
0 
0 

1 
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*A booster dose 8-14 months following the third dose 
is recommended. Td boosters are also recommended 
every 10 years. 
(5) If the person who is attendin~ school conditionally 

e~e~~ea fails to complete immun1zat1on w1thin the time 
period indicated in subsection (2) above, he must either claim 
an exemption from the immunizations not received and docu
mented, or be excluded from school by the board of trustees, 
in the case of a public school, by the administrator, in the 
case of a private school, or by the designee of either. 
AUTHORITY: Sec. 20-5-407 MCA 
IMPLEMENTING: Sec. 20-5-402, 20-5-404, 20-5-408 MCA 

16.28.707 MEDICAL EXEMPTION (l) A person seeking 
eRFeHMeRf. 3:R to attend school is not required to have any 
immunizations whlc~medically contraindicated. A written 
and signed statement from any physician that an immunization 
is medically contraindicated will exempt a person from what
ever immunization requirements of section 20-5-403, MCA, the 
statement indicates necessary. 

(2) The statement must include: 
(a) which particular immunization is contraindicated; 
(b) the period of time immunization is contraindicated; 

and 
(c) the reasons for the medical contraindication. 
(3) A physician's medical exemption form may be obtained 

from the department to be used as documentation. 
(4) The physician's written statement must be maintained 

by the school as part of the immunization record of the person 
qualifying for the exemption. 
AUTHORITY: /Sec. 20-5-407 MCA 
IMPLEMENTING: Sec. 20-5-405, 20-5-406 MCA 

16.28.708 RELIGIOUS OR PERSONAL EXEMPTION (1) A person 
seeking eRFe~~meRf. iR to attend school 1s exempt from all or 
part of the immunization requirements if the parent or 
guardian of that person, or the person himself if an adult, 
objects thereto in a signed, written statement indicating 
that the proposed immunization interferes with the free 
exercise of the religious or personal beliefs of the person 
signing the statement. 

( 2) The statement referred to in subsection ( 1) above 
must be made on the department's certificate of immunization 
form and, if exemption is desired from only a portion of the 
required immunizations, must indicate which immunizations the 
exemption covers. 

(3) The statement must be kept by the school as part 
of the person's school record. 
AUTHORITY: Sec. 20-5-407 MCA 
IMPLEMENTING: Sec. 20-5-405, 20-5-406 MCA 
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16.28.714 REPORT OF NON-COMPLIANCE (l) If a person is 
excluded from school due to the failure to provide documenta
tion of completed immunization, claim an exemption, or qualify 
for condi tiona! eH!!e~iMeHt attendance, the school must place 
in the u.s. mail notice of that fact to the following by the 
end of the third day following the exclusion, if the person 
excluded has not returned to school with the required docu
mentation. 

(a) the local health officer; and 
(b) the P!!eveftt~ve Hea~tfi Se!!v~eee B~!!ea~ Childhood 

Immunization Proaram, Health services and Medical Fac1l1 t1es 
blVlSlon, of the epartment (phone: 449-4740). 

Concurrent telephone notification of either or both of 
the above agencies is encouraged but not required. 

(2) The notification must include the name of the ex
cluded person; his or her address; the name of his or her 
parent( s), guardian or responsible adult; and the date of 
exclusion. 

(3) Written documentation of that notification must be 
placed in the school file, if any, of the person excluded, or 
in a special file established for such documentation, if the 
person has no school file. Such documentation must include 
the information noted in (2) above, date of mailing, and name 
of the individual giving the notification. 
AUTHORITY: Sec. 20-5-407 MCA 
IMPLEMENTING: Sec. 20-5-408(2) MCA 

3. Amendment of the above rules is necessary to conform 
their language to changes made by the 1983 Legislature 
(HB-128) to the law creating immunization requirements for 
public and private school pupils, those changes in essence 
substituting references to "commencing attendance" for 
"enrollment" wherever it occurs in order to avoid the con
fusion caused by imprecise enrollment dates varying from 
school to school and, in some cases, occurring after school 
attendance began. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments in writing to 
Robert L. Solomon, Cogswell Building, Helena, MT, 59620, no 
later than June 27, 1983. 

5. If a person who is directly affected by the proposed 
action wishes to express his data, views and arguments orally 
o" in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Robert L. Solomon at the above address no 
later than June 17, 1983. 

6. If the agency receives requests for a public hearing 
on the proposed action from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action, from the Administrative Code Committee of the legisla
ture; from a governmental subdivision or agency; or from an 
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association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be in excess of 25 
based on the large number of pupils attending schools in 
Montana. 

7. The authority of the department to amend the rules 
is based on section 20-5-407, MCA, and they implement sections 
20-5-402, 20-5-403, 20-5-404, 20-5-405, 20-5-406, 20-5-407, 
and 20-5-408, MCA. 

Certified to the Secretary of State May 16, 1983 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 16.16.803, establishing 
a fee schedule for subdivision 
review 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 

ARM 16.16.803 
(Fee Schedules) 

1. On June 27, 1983, at 10:00 a.m., a public hearing 
will be held in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of rule 
16.16.803. 

2. The proposed amendment replaces present rule 
16 .16. 803 found in the Administrative Rules of Montana. The 
proposed amendment would alter the fee schedule for review of 
subdivisions. 

3. The rule as proposed to be amended provides as fol
lows (matter to be stricken is interlined, new material is 
underlined): 

16.16. 803 FEE SCHEDULES ( 1) The fees described below 
pertun only to rev1ew of subdivisions as mandated by Title 
76, Chapter 4, Part 1, MCA. An additional fee may be re
quested pursuant to the Montana Environmental Policy Act 
(Section 75-1-101, et seq., MCA) for the preparation of an 
environmental impact statement. · 

(a) The fees in Schedule I shall be charged: 
( i) Per parcel when land is divided into one or more 

parcels. 
(ii) Per condominium living unit except, where municipal 

or ftubty district water and sewer ie are available, the fees 
Slia e charged persewernookup to €lie municipal or cohunty 
SeWira ~lUS $10 for each unit in eXceSS Of one w}uc lS 

n e ~ ~ Slriglenookup. -- - --- - - -- -

SCHEDULE I 
Fee schedule for division of land into one or more parcels, 
condominiums, mobile home/trailer courts, recreational camping 
vehicles and tourist campgrounds. 

Individual 
Water Supply 

10-5/26/83 

$30 

Public Sewer 

$30 

$30 

$30 
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Water supply provided 
by individual, multiple 
family, or public systems 
which are not connected 
to municipal or county 
water district systems 

Extension of municipal 
or county water district 
supply systems requiring 
review and approval 

Existing municipal or 
county water district 
system. previously 
~pproved (no extension 
required) 

-536-

Sewage disposal 
provided by 
individual, multi-
ple family. or 
public sys terns 
which are not 
connected to 
munici al or 
county sewer 
district systems 

$48 

$45 

$40 

Extension of Existing 
municipal or municipal or 
county sewer county sewer 

$45 $40 

$40 UQ __ 

$30 $20 __ 

(b) The fee shall be $5 per vehicle parcel for recrea
tional camping vehicles and tourist campgrounds where no water 
or sewer hookups are provided. 

4. The Department is proposing this amendment to the 
rule because House Bill 118, passed by the 1983 Legislature, 
increased the maximum amount from $30 to $48 which may be 
charged, per parcel, for subdivision review to cover the cost 
of that review, allowing and necessitating a revision in the 
fee schedule to adequately cover the cost of review, which was 
impossible with the existing fee schedule. The fee categories 
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are substantially the same, but are rephrased and consolidated 
for clarity and simplicity. The special condominium fee in 
(l)(a)(ii) is amended to clarify where the sewer hookup re
ferred to occurs, thereby preventing the full fee from being 
charged for each condominium unit, which review costs could 
not justify, while adding a supplemental $10 per unit (in -
excess of one) fee which does correlate with the cost of 
environmental review. Finally, (l)(a)(ii) is amended to -
clarify that it applies only when the condominium attaches 
to a publicly-owned water system, as well as sewer, in view 
of the fact that rev~ew ~s substantially more complicated if 
the water system is not available. _ 

5, Interested persons may present their data, views or 
arguments, either orally or in writing at the hearint. 
written data, views or arguments may also be submitted to 
Robert L. solomon, Cogswell Building, Capitol Complex, Helena, 
Montana, 59620, no later than June 27, 1983. 

6. Robert L. Solomon, Co~swell Building, Capitol Complex, 
Helena, Montana, has been des~gnated to preside over and con
duct the hearing. 

7. The authority of the Department to make the proposed 
amendment is based on section 76-4-105, MCA, and the rule 
implements sections 76-4-105 and 76-4-128, MCA. 

Certified to the Secretary of state May 16, 1983 
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BEFORE THE DEPARTMENT OF HIGHWAYS 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rules 
18.5.102, 18.5.103, 
18.5.104, 18.5.105; 
the repeal of Rules 
18.5.107, 18.5.108, 
18.5.109, 18.5.110, 
18.5.111; and the 
adoption of two rules 
relating to approach 
standards for Montana 
highways. 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
AMENDMENT OF RULES 
18.5.102, 18.5.103, 
18.5.104, 18.5.105; 
REPEAL OF RULES 
18.5.107, 18.5.108, 
18.5.109, 18.5.110, 
18.5.111; AND THE 
ADOPTION OF TWO RULES 
RELATING TO APPROACH 
STANDARDS FOR MONTANA 
HIGHWAYS. 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 28, 1983, the Department of Highways 
proposes to amend rules 18.5.102, 18.5.103, 18.5.104, 
18.5.105; to repeal rules 18.5.107, 18.5.108, 18.5.109, 
18.5.110, 18.5.111; and to adopt two rules to revise the 
approach standards for Montana highways. 

2. The rules as proposed to be amended provide as 
follows: 

18.5.102 GENERAL POLICY ( 1) The efficiency and 
safety of a modern hlghway are directly related to the 
amount and character of roadside interference, most of 
which is caused by vehicles moving to and from businesses, 
residences, farms and other developments along the high
way. Uncontrolled approaches to a highway will soon 
nullify carefully planned safety and maintenance features, 
resulting in early obsolescense of the highway. It is, 
therefore, necessary to establish regulations controlling 
highway access. 

( 2) Frontage property owners have certain rights of 
access to the highway consistent with their needs, and the 
highway user has a right of safety, and freedom of move
ment. The purpose of this policy is to establish driveway 
approach standards which will tend to reconcile and satisfy 
the needs and rights of both the property owner and the 
highway user. 

3 All new a roaches constructed b an erson, b 
the Department o Hlg ways, or y any ot er governmenta 
un1t shall re 1re an a roach ermlt. 

f~ 1!1 If a 1g way construction or reconstruction 
project is undertaken which requires the replacement or 
adjustment of existing access to abutting property, the 
access facility will be constructed or reconstructed to 
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these standards and in accordance with Right-of-Way agree
ments. The cost of the work will normally be chargeable to 
the project. · 

5 If it is determined b the De artment that an 
existLng asproach W LC as een eS roye , remove or 
relocated ~rLng the constructLon or reconstructLon of a 
section of hLghway is to be replaced, the approach shall 
be replaced or reconstructed bY the De~artment to a design 
consistent WLth these regulatLons and Ln accordance WLth 
rLght-of-wal agreements. The cost of work wLll normally 
be chargeab e to the project. 

f41 i2l If a need for access develops subsequent to 
the initiatLon of construction or reconstruction work on a 
highway, the abutting property owner or user must follow 
the procedure outlined in this manual and the cost of the 
work will be distributed as indicated herein. 

f51 7 Exce ton limited access ro·ects, future 
Fl:l~ll:t'e changes Ln t e use o property uttLng a state 
highway, such as a change from residential to public use or 
a change in the type of operation may require changes in 
the number, design or location of the initially permitted 
approaches. The property owner then shall obtain a new 
permit from the Department. 
AUTII; 60-2-201, MCA IMP: 60-2-201, MCA 

18.5.103 DEFINITIONS (1) "Approach" means that 
section of the hLghway right-of-way between the outside 
edge of shoulder and the right-of-way line which is 
designed as a highway for the movement of vehicles between 
the highway and the abutting property. 

(2) "Approach flare or radii" means the angle or 
curve radius connecting the approach to the outside edge of 
the highway shoulder. 

3 "A roach transition" means the area from the 
edge o an ur an a~proac to mate 
border area elevat1ons. 

fH ill "Approach angle" means the angle between the 
highway centerline and the extended approach centerline 
measured in a clockwise direction from the highway center
line. 

f41 ill ''Approach width" means the width of the 
approach eXCluding flares or transitions measured at right 
angles to approach centerline. 

6 "Border area" means the area between the outside 
ed e o t-o -wa Lne. 

5 7 Corner c earance ' At an 1ntersecting 
street or 1ghway) means the distance, measured along the 
outside edge of shoulder or curb line, between the end of 
intersecting curb radius, edge of pavement of the inter
secting highway, or frontage boundary line and the 
extension of the nearest approach edge, including flares or 
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radii. 
f6t ill "Department" means the Montana Department of 

Highways. 
f:;lt ill "Distance between approaches" means the 

distance measured along the curb line or outside edge of 
shoulder between the extensions of the near edges of adja
cent approaches, excluding flares. 

10 "Flare tan ent distance" or "transition tan ent 
distance means t e 1stance measure a onq e cur 1ne 
or outs1de edqe of shoulder, from the extens1on of the 
a~proach edqe to the end of the approach flare or transi
tlon. 
-- f8t UD "Frontage" means the distance a separate 
property 1s contiguous to highway right-of-way measured 
along the curb line or outside edge of shoulder, between 
frontage boundary lines of the property. 

f91 {12) "Frontage boundary line" means a line 
perpendicurar-to the highway centerline that passes through 
the point of intersection of the property line and the 
highway right-of-way line . 

. ,f±9t .llll "Joint use approach" means an approach 
shared by two adjacent property owners for serv1ce and 
connection to both their properties. 

f~~-t--U~eaa-ageaeyU-meaRe-tfte-State-ageRey-wk~ek-kae 
p~~Ma~y-a~tfte~~ty-ie~-eemm~\\iRg-tfte-State-Seve~RMeR\-te-a 
ee~~ee-ei-aet~eR-w~tft-ei!ftiiieaRt-eRv~~eRMeRta±-~Mpaet~ 

f±ii!+ ( 14) "Plot plan" means a sketch to show the 
Sk~efT-F~e±~RteRaRee-B~~ea~ District Engineer the 
approximate location of the approach. .. It can show the 
·distance from the nearest milepost or station marker. In 
the case of an approach in an urban area, city streets 
would be good ties. It should be on 8 l/2" x 13" paper and 
show the highway right-of-way. 

f~it D:.ll "Private aeeeee approach" means an 
entrance to and/or from a-~eeiaeR\~a±-awe±±iRg-fe~-tke 
eMe~~e~ve-~ee-aRa-eeReiit-ei-tkeee-~eeiaiRg-tfte~eiR ~ 
mercia! industrial or residential ro ert . 

~4 16 "Property 1ne c earance means the dis-
tance measure along the curb line or outside edge of 
shoulder between the frontage boundary line and the exten
sion of the nearest edge of the approach, including flares 
or radii. 

f~!i+ (17) "Public aeeeee approach" means an entrance 
to and/or tr0m a B~8~ReeeT-p\li!IUe-eetehe8MeRt7-n-aea~
eatea-et~eet-~R\eRaea-{e~-~Be-8y-tfte-geRe~a~-pU±~e hiqh
wa street, road alle , or other ublic ri ht-of-wa . 

18 sa ety zone means t e area etween the 
outside edge o shoulder or curb line and the right-of-way. 

fi:;i+ il2.l "Setback distance" means the horizon~al 
distance measured at right angles to the highway centerl1ne 
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between the right-of-way line and permanent fixtures such 
as gas pump islands, signs, display stands, buildings, etc. 
The setback distance should be adequate to provide desig
nated parking on private property. 

HS~ i£Q.l "Sight distance" means the length of 
highway ahead visible to the driver. The minimum sight 
distance available on a highway should be sufficiently long 
to enable a vehicle traveling at or near the likely top 
speed to stop before reaching an object in its path. 

ti9~ @l "State" means State of Montana Department 
of Highways. 

22 The words "shall" "should" and "ma 11 are used 
to descr~be spec1 ~c con 1t1ons and 1n or er to c ar1fy 
their meanings, the following def1n1tions apply: 

(a) ''Shall" means a mandatory condition. 
(b) "Should" means an advisory condition. 
(c) "May" means a perm1ssive condition. 

AUTH: 60-2-201 MCA IMP: 60-2-201 MCA 
18.5.104 iNSTRUCTIONS FOR SECURING AN APPROACH PERMIT 
( 1) A request for a perm1 t to construct or recon

struct any residential, commercial, industrial, public 
street or road approach should be made to the Skiei,-Fieta 
MaiB~eHaBee-B~rea~ District Engineer having jurisdiction 
over the area. 

( 2) The proper applicant for an approach permit is 
the owner of the property being served, the contract pur
chaser or the owner of a long-term lease with the remaining 
life greater than five years, or their authorized agents. 
(A real estate sales agent, contractor constructing a 
building or improvement on the property or a short-term 
1easee does not ordinarily have authority to agree to the 
conditions on an approach permit in behalf of the owner of 
the land.) 

(3) A brief description of the proposed work shall be 
included in the request together with a plot plan and the 
location of the work; preferably tied to the nearest high
way milepost or station marker. The name, address and 
telephone number of the applicant shall also be included. 

(4) ill Upon receipt of this request, the Sk;i,ef7 
F!ioeta-Ma!i.H~eBaftee-B~rea~ District En9ineer will arrange for 
a meeting with the applicant, at wh1ch time details of the 
proposed work will be discussed and the "Driveway Approach 
Application and Permit" (MTCE 112-A) completed and signed 
by the applicant. In cases where the G&ie-j.r-F!ioe:l::a-Ma!ioft
~eftaBee-B~rea~ District En~ineer determines that the 
approach will have a s1gn1icant effect ~peB-4ofte-eBV!io!!"eft
MeB~T-aB8-~ke-Sepa~;~eft~-;i,s-~ke-±eaa-a~eHey, the applicant 
!i.e may be required to include either an Environmental Impact 
Statement or traffic study with the approach application. 

(b) The D1strict Eng1neer shall also confirm that the 

10-5/26/83 MAR Notice No. 18-49 



-542-

MAR Notice No. 18-49 

IMP: 60-2-201, MCA 
(1) Applications. 

the 
the 
the 
his 

10-5/26/81 



-543-

the Detartment may assist in establishing the flow-line 
gradeor drainage structures and f1n1shed grades for 
dr1veway surfaces or may prov1de other ass1stance Whlch 
the D1str1ct Eng1neer agrees to ~erform, prov1ded that 
mater1als are furnlshed:at the s1te as re 1red. 

3 P 1c a roac . T e erm1ttee s a do all 
work an paY a costs 1n connect1on Wl construct1on of 
approaches and thelr appurtenances on the rl~ht-of-way. 
In areas outs1de the corporate l1m1ts of munlcl~alltles 
the Department may assist by establ1sh1na flow- 1ne graaes 
for drainage structures and fin1shed gra es for dr1veway 
surfaces or may prov1de other ass1stance whlch the D1strict 
Eng1neer a!!Ies to perform. 

fl!'t T Nliliiber and arrangements of driveways. The 
number of approaches should be the minimum number required 
to adequately serve the needs of the adjacent property. 
Frontage of 100' or less will be limited to one approach. 
No more than 2 approaches will be granted to any single 
p~operty tract or business establishment. Exception may be 
made l!f~re the frontage exceeds 500 feet or special condi
tions exist which may benefit the traveling public. In the 
case of shopping centers or large traffic generators which 
have 2 or more approaches, it is desirable to have only one 
approach on the mainline and the other approach onto the 
a.ide streets. 

f3+ (5) Consolidation. Where the probability exists 
that severar adjacent approaches serving limited frontage 
of one or more property owners will be needed, provisions 
should be made to provide a frontage road on the private 
properties and connected to the highway only at well spaced 
locations. If the Department approved such a system, an 
approach permit shall be issued to all property owners 
concerned and shall state that there is an agreement that 
all properties shall have access to the highway via the 
frontage road or a joint use driveway system. 

f4+ (6) Use. For other than private residential 
approach aPPlications, buildings both proposed and existing 
and appurtenances and dimensions thereof shall be indicated 
on the plans, including a notation as to present use of the 
buildings and details of internal traffic circulation, 
parking and traffic signs. 

f§+--Ma•e~ia~e~--~ae-pe~i~~ee-esa~~-f~~Ries-a~~-ma~e
~ia~e-Reeeeea~y-fe~-~e-eeRe~~~e~teR-ef-~e-eR~~aReee-aR« 
app~~~eRaReee-a~~e~ieea-ay-•se-pe~i~~--~sie-eaal~-iRel~de 
f~~RtsfttRg-~aiRage-pipeT-e~~e-aRd-~~~e~7-eeRe~e~e-eiae
wa~keT-~ep-eei~-e~-eedT-e~e~T-wae~e-~e~iFed~--A~~-Ma~e
ria~e-ekal~-se-ef-ea~iefae~eFy-~a~i~y-aRa-esa~~-8e-ewB;ee~
~e-iRepee~ieR-aRd-app~eva~-8y-tfte-8epar~eR~~--see-alee 
Baee-aRd-e~FfaetR!T 

fi+--Baee-aftd-e~FfaeiRt~--~~-efta~~-8e-~e-FeepeRet-
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Bt~tty-ef-~e-pe~tttee-te-e~pp~y7-p~SB87-8ftS-pEeper~y 
eempaet-tke-appreaek-ft~~-aaa-saee-mateEta~~--A~~-saae 
aate~ta~-e8a~~-eeaetet-ef-eaae7-eaa8-!~ave~ 7-er-eaa8-aa8 
reek-MtKt~Eee-eeatatRtR!-tke-a~{iteteRt-!E&R~~a~-itRee-te 
ft~~-~e-vet8e-8etweeR-tke-~ar!e~-!Eave~-aa8-eteReT-aR8-te 
pe~tt-eempaettea~--iR-aEeae-wttfte~t-e~•s-aRa-~tteET-tRe 
appEeaek-8aee-aRa-e~EiaetR§-eka~~-eeRetet-ei-aR-a8e~ate 
aept8-ef-!EaR~~8~-aateEt8~~--Wftea-aeeMe8-ReeeeeaEy-8y-t8e 
9epaEtMeRtT-ieE-M&tRteRaRee-er-epeEatteRa~-P~EPeeee7-~e 
p~epe~ty-ewse~-wt~~-8e-Ee~tre8-te-i~ERte8-aa8-p~aee 
8tt~MtRe~e-e~Eiae~R!~--Fe~-•eaa-appEeae8ee-ea-PrtMaEy-aR8 
6eeeR8a~y-•e~teeT-~~e-eka~~-8e-feE-a-aee~Ea8~e-8tetaRee 
ei-;1.1!-ieet~ 

(7) Construction and reconstruction. A~~-aew 
app~eaekee-eka~~-se-eeaetE~etea-iR-eeRie.aaaee-wttft-tke 
app~~ea8~e-~e~~atieae-eE-ae-appEevea-8y-t8e-PEeeeaet~~·
tteR-B~Eea~T-~Eaffte-~RitT-aR8-~e-MaiRteRaRee-B~•ea~~--ARy 
eKietiR!-app•eaek-~at-te-aeetEeyea-e•-•emeve8-tR-tke-eeR
etE~etiea-e~-•eeeaet~~etieR-ef 

a All new a roaches not installed as art of a 
construct1on or reconstruct1on pro)ect s a e e re-
sponslbi1ity of the perm1ttee and shall be constructed in 
conformance w1th the appl1cab!e regulat1ons or as approved 
b the De artment. · 

I 1t 1s determined b the De artment that an 
exist1ng aEproac w lC as· een estroye 1 remove or 
reiocatedy the construct1on, reconstruct1on or the limit
lng of access on a sectlon of highway lS to be re%1aced, 
the approach shall be replaced or reconstructed y the 
Department to a design compatible with these regulations. 

fS1 Provisions for the safe and efficient passage and 
protect1on of vehicles and pedestrians during the con
struction of the approach is very important. During the 
progress of the work, such barricades, signs, and other 
traffic control devices shall be erected and maintained by 
the permittee, as may be deemed necessary by the Department. 

d No drivewa a roach or other im rovement con
structe on the rlght-o -way may be re ocate or ·1ts lmen
Slons altered w1thout a duly executed perm1t from the 
Department. 

+8~--iRepeetieR-MatateRaRee~ 
fa~--~ke-Bepa~taeat-eka~~-iRepeet-tfteee-tReta~~at~eRe 

at-tfte-tiae-ef-eeRetr~etieR-aRa-at-a~~-tiaee-tfteEeafterT 
aR8-Ee~iEe-e~ek-ekaR!ee7-aaiRteRaReeT-aR8-repatEe-ae-aay 
8e-eeaei8eEe8-ReeeeeaEy-te-p~ev~ae-pEeteettea-ef-~tfe-aR8 
pEepe~ty-eR-eE-ae;aeeat-te-tke-kt!RWaye~ 

fe+--~ke-eeet-ef-eRBR!eBT-aaiateRaaee7-aR8-Eepai~s-ef 
~e-appEeae8esT-~B~aR8e7-aR8-etRe•-aeeeee-ar~veway-epp~~
teRaReee-ea-t8e-Eitkt-ef-way-wt~~-8e-tae-EeepeRei8t~tty-ef 
tke-pe~ttteeT-eKeept-ae-p~ev!.aea-~RaeE-eeBstE~et!.eR-aRa 
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as 

not be permitted to 
or 

IMP: 60-2-201, MCA 
repealed can be found on 
Administrative Rules of 

The proposed rules to be adopted provide as 

Rule I Design Requirements 
(1) Design Deta~ls 
(a) The Department may authori2;e or require certain 

changes in the design limits herein when such changes are 
necessary to preserve the normal and safe movement of 
traffic or to permit reasonable access. When physical 
factors make it impractical to obtain reasonable access 
within these requirements, appropriate variations may be 
authorized after review of the proposed approach design by 
the Chief, Preconstruction Bureau. Sight distance, as 
controlled by the design speed of the highway, must be 
maintained in all cases. The following diagram illustrates 
required sight distances along major highways: 
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(b) Design details should conform to the "Standard" 
charts or be within the "Range" charts for public approach
es, right turn lanes and tapers or private approaches. 
These charts are available from the Department of Highways 
upon request. 

(2) Location 
(a) Location of approaches shall be selected to first 

provide maximum safety for highway traffic and secondly, to 
provide convenience for users of the driveway. 

(b) All parts of entrances and exits, including the 
radii but not including right-turn lanes and tapers on 
highway right-of-way, shall be confined entirely within the 
permittee's property frontage. 

(3) Materials The permittee shall furnish all 
materials necessary for the construction of the approaches 
and appurtenances authorized by the permit. This shall 
include drainage pipe, curb and gutter, concrete sidewalks, 
topsoil or sod, etc., as required. All materials, includ
ing base and surfacing, shall be of satisfactory quality 
and shall be subject to inspection and approval by the 
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Department. 
(4) Base and Surfacing - It shall be the responsibil

ity of the permittee to supply, place, and properly compact 
the approach fill and base material. All base material 
shall consist of sand, sand-gravel or sand and rock mix
tures containing the sufficient granular fines to fill the 
voids between the larger gravel and stone, and to permit 
compaction. In areas without curb and gutter, the approach 
base and surfacing shall consist of an adequate depth of 
granular material. When deemed necessary by the Department 
for maintenance or operational purposes, the property owner 
shall furnish and place bituminous surfacing. This sur
facing should normally extend a minimum distance of 12 feet 
from the outside shoulder line or to the right-of-way line, 
whichever is less. Arly distance to the right-of-way line 
beyond 12 feet should be gravel surfaced. Infrequently 
used field approaches may extend a lesser distance. A 
5-foot minimum is recommended. Commercial approaches are 
normally required to be surfaced. 

(5) Corner Clearance - Corner clearance at the inter
section of a state highway with another highway or street 
approach shall provide for a sufficient distance from the 
intersection to preserve the normal and safe movement of 
traffic through it. If the driveway is to be located 
adjacent to a highway or street intersection, the following 
requirements shall apply; 

(a) Curbed - If the intersecting highway is curbed, 
the end point of curvature of the driveway radius shall be 
a minimum distance of 20 feet from the end point of curva
ture of the intersecting highway radius, or a minimum 
distance of 10 feet inside the abutting property frontage, 
whichever will provide the greater distance. 

(b) Uncurbed - If the intersecting highway is un
curbed, the end point of curvature of the driveway radius 
shall be a minimum distance of 50 feet from the edge of 
pavement of the intersecting highway, or a minimum distance 
of 10 feet inside the abutting property frontage, whichever 
will provide the greater distance. 

(c) Signalized - At signalized intersections or those 
determined by the Department to have potential for signali
zation, the near side corner clearance shall be a minimum 
distance of 30 feet (curbed section) and 40 feet (uncurbed 
section) from the end point of the driveway radius or 
inside the abutting property frontage. Far side clearance 
should be a minimum of 20 feet. 

(6) Drainage 
(a) Drainage in highway ditches shall not be altered 

or impeded except as noted under subsection 7. When drain
age structures are required, size of opening, length of 
pipe and other design features must be approved by the 
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District Engineer. 
(b) All approaches shall either drain away from the 

traveled way or have sufficient crown to cause all drainage 
to run to the sides of the approach rather than drain onto 
the highway. Approaches shall also be constructed so as 
not to impair drainage within the highway right-of-way, to 
alter the stability of the roadway subgrade or materially 
to alter the drainage of the areas adjacent to the highway 
right-of-way. Culverts and drop inlets shall be installed 
where required and shall be the type and size specified by 
the Department. Where the border area is regraded and/or 
landscaped, it shall have sufficient slope, culverts and 
drop inlets for adequate drainage. 

(7) Safety or Buffer zone - The safety or buffer zone 
shall include all parts of the highway right-of-way between 
the curb or shoulder line and the right-of-way line along 
the permittee's property frontage except the areas con
tained in the approaches. The safety zones adjacent to an 
approach may be filled in provided the requirements for 
drainage and the following requirements are fully complied 
with: 

(a) The filled-in area shall be sufficiently delin"
eated with curbs, guardrails or delineators to prevent use 
of the area for parking or travel. Reflectorized delinea
tors in rural areas are desirable. 

(b) The filled-in area should extend from behind the 
sidewalks, or where no sidewalk exists, as provided in the 
permit. Provisions will be made by the Department to 
provide conformance with proposed future improvements to 
the existing highway section. 

(c) When physical barriers are installed within the 
safety zone, they shall be installed according to the 
appropriate Department standard Drawing. The barrier line 
nearest the highway shall be on line with existing curbs, 
or established curb line, provided the District Engineer or 
his authorized representative does not require a greater 
distance when needed to preserve the safety and utility of 
the highway or provided conformance with proposed highway 
improvements. 

(d) An attempt should be made to provide an aestheti
cally pleasing safety zone by grading and seeding where 
possible. The placing of ground cover and use of other 
beautification principles is desirable; however, planting 
trees and shrubs that may. in the future restrict sight 
distance will not be allowed. 

{8) Approach Grade 
{a) The approach grade or slope of the approach shall 

be constructed to conform to the slope of the roadway 
shoulder from the edge of the traffic lane to the shoulder 
line and thence shall be sloped downward within the range 

.MAR Notice No. lB-49 10-S/26/83 



-549-

of .02 ft./ft. to .08 ft./ft. for a distance necessary to 
place the low point of the driveway approximately 8 inches 
below the shoulder elevation. 

(b) On curbed sections of the highway, if the maximum 
allowable slope shown is not great enough to bring the 
approach to the level of the sidewalk, a depressed sidewalk 
may be constructed. The connection between the original 
sidewalk and the depressed sidewalk shall be made through a 
warped section, the slope of which shall not vary more than 
6 percent from the longitudinal grade of the original 
sidewalk. All new curbs and sidewalks should be cons
tructed to the line and grade of the existing curb or 
sidewalk with every effort to construct a sidewalk that is 
level and free of dips. The maximum gradient limits beyond 
the outer edge of the sidewalk shall be the same as for 
uncurbed approaches. 

(c) Where approaches have side slopes, these slopes 
should be constructed at a 6:1 ratio or flatter. 

(9) Setback Distance 
(a) The setback distance from the right-of-way line 

to the nearest edge of gas pump islands, vendor stands, 
t.anks, . water hydrants and other improvements should be at 
least 15 feet. A greater distance is recommended in rural 
areas where free movement of large vehicles is anticipated. 

(b) Sufficient storage area off the highway right-of
way shall be provided by the landowner to prevent the 
servicing, stopping and storing of vehicles on the approach 
and to prevent a vehicle from backing out of an approach 
onto the traveled way. This requirement is especially 
applicable to parking lots, gas stations, garages, drive-in 
cafes, drive-in theatres, truck terminals and other road
side businesses where a large number of vehicles enter and 
leave the property in a short period of time. Where neces
sary to prevent vehicle encroachment on the highway right
of-way, physical barriers may be installed on the right-of
way line. Such barriers are to be installed so as not to 
constitute a hazard to pedestrian or vehicle traffic. 

(c) Poles, signs, displays, etc., which may restrict 
the sight distance of a vehicle entering or leaving the 
establishment, may not be installed between the right-of
way line and the setback line. 

(10) Dedicated Streets 
(a) A dedicated street or roadway is considered to be 

a public approach and shall comply with all applicable 
regulations. The only exception is that the width of the 
approach can be widened to match the street; however, the 
width of the street surface should be governed by the 
expected traffic volumes and not the street right-of-way 
width. 

(b) Developers of subdivisions or housing tracts 
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shall obtain approval from the local unit of government 
having jurisdiction over the dedicated street or road. The 
governmental unit shall then submit the approach applica
tion to the Department. 

(11) High Volume Rural Access Those access 
approaches which will generate 25 or more left turning 
vehicle movements per peak hour entering the facility, or 
have the obvious potential for expansion to this level, 
should be designed to the shape and dimensions of Depart
ment standards for high volume approaches. 

( 12) Mail Box Locations - Mail boxes placed along 
non-controlled access highways are a potential hazard to 
out-of-control vehicles. This hazard should be minimized 
by uti1izing the following guidelines: 

(a) Mail boxes should be similar in size, weight, and 
material to boxes approved by the United States Postal 
Service. 

(b) The supports should not be larger than 4" x 4 11 

,f.imber, 2" pipe or equivalent strength material. 
. (c) Unusual post design is discouraged. The weight 
Of any support should not exceed 30 pounds, including the 
portion in the ground. 

(d) If a concrete foundation is used, the top of the 
foundation should not project more than 4 inches above 
ground. 

(e) No more than 3 mail boxes may be mounted on one 
post. 

(f) Mail boxes should be mounted 38 inches vertically 
from edge of shoulder to bottom of the box. The lateral 
clearance should be a minimum of 18 inches and a maximum of 
24 inches. 
AUTH: 60-2-201, MCA IMP: 60-2-201, MCA 

Rule II TyPical Layouts - The Department of Highways 
will not design layouts for private property; however, 
typical drawings illustrating the design requirements 
herein are available from the Department of Highways, 
2701 Prospect Avenue, Helena, MT 59620 or from any of the 
Department of Highways District offices upon request. 
AUTH: 60-2-201, MCA IMP: 60-2-201. MCA 

5. The department is proposing these amendments, 
repeals and adoptions because the existing rules do not 
conform to current highway standards for design and safety. 

6. Interested parties may submit their data, views, 
or arguments concerning the proposed amendments in writing 
to Traffic Unit, Montana Department of Highways, 2701 Pros
pect Avenue, Helena, MT 59620 no later than June 27, 1983. 

7. If a person who is directly affected by the 
proposed amendment wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
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along with any written comments he has to the above ad
dress, no later than June 27, 1983. 

8. If the agency receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed amendment; from the Administrative Code 
Committee of the legislature; from a governmental subdivi
sion or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be pub
lished in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to 
be in excess of 25 persons based on the percentage of the 
state population requiring direct access onto state main
tained highways. 

9. The authority of the agency to make the proposed 
amendment is based on section 60-2-201, MCA, and the rule 
implements section 60-2-201, MCA. 

Gary J. Wicks 
Director of Highways 

By: 

Certified to the Secretary of ' 1983 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE DF MONTANA 

In the matter of the proposed 
amendments of Rule 24.11.409, 
concerning Fraudulent Claims 
for unemployment compensation 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENTS 
TO RULE 24.11.409 

NO PUBLIC HEARING CONTEMPLATED. 

1. On July 1, 1983, the Department of Labor and Industry proposes to 
amend Rule 24.11.409, concerning fraudulent claims for unemployment 
compensation. 

2. The proposed amendments are as follows: 

24.11~409 IMPOSITION OF PENALTIES (1) The phrase "false statement 
or representation" as set forth in Sections 39-51-3201 and 39-51-3202 
MCA means so~e~hi~g Me~e than ~erel~ an ~ntr~e or erroneo~s state~ent, 
rather it i~plies ~hat the state~ent made is desig~edl~ ~ntr~e and 
deeeitf~l. a~d ~ode with the intention te deeeiwe ~he diwisien. A 
statement that is made with the purpose to mislead and known by the 
major to be untrue. 

(2) No administrative penalty may Hnder an~ eireH~stanees 
be imposed based upon a mistake or a statement not meeting the 
criteria as set forth in Subsection (1) herein. 

(3) Priel' tea~ ad~inistrati~e J~tMlt)' bei~!l i~pose", there first 
~~st be a deter~i~atien based en ewidenee that a false •tateM~ or 
reple5entatien has been ~ode and s~eh deter~i~atien will be beee~e 
eperatiwe H~til ~he elai~ant ha5 bee~ giwen a reasonable oJ~Jiel t~nit) 
fer an e~ parte hea1in§ fer the p~1pese ef affeldin§ said elai~ant 
an eppertHnit) te refHte the preli~inar) detelmi~atien if, i~ faet, 
s~eh ref~tatien e~ists. 

(4) Following a ~relimina1y deter~inatien that a false state~ent 
01 repre5entatie~ has been ~ede, the fellewing will appl~. 

(e) 6ri~inal Aetien. en eases being considered fer a eri~4nel 
ae~ien, the claimant shall be gioen ~hree working d!l)'s netiee b; the 
leeal effiee e; beth telephe~e and certified mail where pes5ible, &Ad 
b; certified ~ail alene if ne tele~heAe exists, ef the time, place, 
and p~1pese ef sHeh e~ pa1te heari~g. 

(b) Ad~inistPatiwe Aetion. en eases being eonsidered fe1 ad~in 
istntiwe penalt) and eoe1 p!l)'lnent enl~, the elaiMant shall be !liwen 
sewen we1king d!l)'t notiee b~ reg~la1 ~ail letter from the central offiee. 

(5) She~ld claimant fail to appear at ti~e e~d pleee desi§neted 
fer e~ pa1te hearing. 

(a) €ri~inal~e~ien. en eases being eonsideoed fer criMinal actie~. 
she~ld elai~ant fail te appea• at the time and plaee designated fer 
e~ parte hearing 01 fail te re~~e!t a ee~tin~a~ee fer geed ea~se, the 
preliminar~ deter~i~atian ~ill beeeme effee~i~e as aa original date 
ef determi~atie~. that is three werking da~s fellewing netiee te 
ehi~ant (See (4) }. 

(b) Ad~inistra~iwe Aetien. 9n eases bei~g ee~sidered fer admi~ 
h~r!ltiwe aetiel'l, she1:1ld claimant fail ta o es~ond ~~~ the netiee by 
le~~e1 f1e~ the S~pe1 wiso1 of Benefi~s e1 fail to req~:~est a eentin~enee 
fer geed ea~se, the ~reli~ina1) de~eomine~ien will beeeme effeetioe 
as ef original date ef lleter~il'latien, ~i'iat h sewen werlting days 
fellewing netiee to elaimant (See (4) ). 
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(6) \lhere e1ailltant &!'!!ears at the leeal effiee &!ld effet s eo ideRee. 
(a) 61 iminal Aetien. 9n e~ses being eansi8ere8 far eriminal 

aetien, where claimant lll'l'ears at the laeal affiee ana effers e1i8enee, 
et sttbmits e¥i8enee b)' 111ai1 et b~ telephone, stteh eiiaenee ttf \ootutte.er 
natttl"e, udll !le reeereted and i~~~n~eaiatel) fat wal"dea ta the Slai111s Inues 
ti§atian Seetian far eansideratien and detetminatian. Shattld the 6lai111! 
Investigatc~r eertettr in tile prelimirtEII") deterntil'latien, stteh l't"elintillar~ 
determination nill be retreaetiue te the date af erigin and eenstitt:tte 
a final deei5ian, heweoer, shettld the elaimant eentl'lete a fernt ijl 494 
5tatement, the date ef deterntinatien shall then be the date 5tteh state 
meAt is eempleted. Shettld the Slaints 11'1\estigatat deter11ine that sttb 
stantial and eenwineing eoidenee dees net exist ttt sttstain the l'relilll 
inar~ detetlllinat.ien, the Elaillls Inuesti§&tet sl-lall ftttthwitl-l set aside 
the prelilllinat) deter111inatien. 

(b) Adntinistratiue Aetien. 9n eases being eensidered fer a;min • 
isbatiwe aetittn, where the elai111a~t re5!'e"d! b; leiter, telephe~e. Ill" 
til tile 1eeal effiee, stleh euidenee ef wltateoer natttte, will he te~rdee 
aAd immediatel) ferwarded te the Sttper,iser ef Benefits fttt eensi•era• 
tie~ and detetntinatien. Sltettld hte Sttl'el"oiser ef Benefits eeneHt~·;" 
ttle !'l"eliminar) dete;lllinatien, stteh JlrelillliMI")' deter111inatien wiH ba 
f'@tre!leti~e te the date ef etigin a"d eeAStitl;lte a fi"al deeisiel'l". 
&l'letlld tl'le Stt!JH<iset ef Ber'lefits detetllline that sttbsta"ti.al .lind· 
eefluiMifl~ eoil'!enee dttes 11et e)(ht te s~stail'l tile !''l'tlillli~,.;j de~ 
111in11tien, the St~perwiser af BeMfits shall ferthwith set aside tift!'" 
ptelillliner) determinatien. 

(7) The elai111ant shall be Ratified ef tile deeisiert ef the ee~tl'al 
ttffiee a11d if dissatisfied with stteh deeisieA 111a) a~l'eal said deeisien 
ir'l eeettrder'lee ·.·iUt Ute IJA!IIlllle)merlt Laws af Uti! state a"d the Ad111in 
istrati,e Preeedtlre Aet. 

(8) '•lltet e a "ersen hss beel'l eertwiet:ed ef hauifl~ 111al!le a false 
state111e11t er 1 epresefltatiell either b) gt1i lt; 1'1 ea er fellalfi"!l tt ial, 
this divisien •ill rt&t he ··~~~ted t& hold an e)( patte hearing ptiar 
t6 illll'6!iftg its administratiwe hearift!l as tefe;ted te in Rttle! 1 
tltl"6tt~tl 7 aheve. 

(3) The Unemployment Insurance Claims Investigation Bureau is 
responsible for making preliminary investigations where violations of 
39-51-3201 or 39-51-3202 are sus ected. 

4 U on com let1on of the reliminar the claimant 
shall be served with not1ce by mail that he is to appear in person at 
a Job Service Office or respond by letter to a Job Service Office within 
seven days of the receipt of said notice to respond to the findings of 
the preliminary investigation. The notice will explain that the matter 
may be turned over to the County Attorney for criminal prosecution. All 
information obtained in the preliminary investigation will be enclosed 
with the notice. Should claimant respond as requested, a decision will 
be made by the Claims Investigation Bureau whether to refer the case for 
criminal prosecution. Should the claimant fail to respond to the notice 
or fail to reguest a continuance for good cause, a decision whether to 
refer the case for criminal prosecution will be made based on the infor
mation available. 

(5} Administrative penalties shall be imposed in accordance with 
39-51-3201. The claimant shall be notified of the determination, and 
his right to appeal. 

(6) Cases may be referred for criminal prosecution only if a 
preponderance of the evidence obtained through the preliminar~ 
investigation and the claimant 1s response indicate 39-51-3202 has 
been violated. 
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3. This amendment is proposed to clarify the procedure to be used in 
imposing administrative penalties pursuant to 39-51-3201 and in referring 
cases for criminal prosecution pursuant to 39-51-3202. 

4. Interested parties may submit their data, views or arguments concerning 
the proposed rule in writing toR. Scott Currey, General Counsel, P.O. Box 1728, 
Helena, MT 59624, no later than June 25, 1983. 

5. If a person who is directly affected by the proposed amendment wishes 
to express his data, views and arguments orally or in writing at a public 
hearing, he must make written request for a hearing and submit this request 
along with any written comments he has, toR. Scott Currey, General Counsel, 
P.O. Box 1728, Helena, HT 59624, no later than June 10, 1983. ~ · · 

6. If the agency receives requests for a public hearing on th~proposed 
amendment from either 10% or 25, whichever is less, of the.pers~i who 
are directly affected by the proposed amendment; from the Administrative 
Code Committee of the legislature; from a governmental subdiviston or 
agency; or from an association having not less than 25 members ~o will 
be directly affected, a hearing will be held at a later dlte. ~ice .of ' 
the hearing will be published in the Montana Administrative Register. 

7. The authority of the department to make the proposed rule is based 
on Section 39-51-301, MCA, and the rule implements Section 39-51-3201 
and 39-51-3202, MCA. 

..a~2. 1 ~ 
Commissioner 
Department of Labor and Industry 

Certified to Secretary of State May 16, 1983 
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BEFORE THE DEPARTMENT OF REVENUE 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE 
AMENDMENT of Rule 42,28,302, 
relating to the expiration 
date of the special fuel 
user's permit. 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
of Rule 42.28.302, relating to 
the expiration date of the 
special fuel user's permit. 

NO PUBLIC HEARING CONTEMPLATED 

1. On June 25, 1983, the Department proposes to amend rule 
42.28.302 in order to change the expiration date of the special 
fuel user's permit from February 28th to December 31st. 

2. The rule as proposed to be amended provides as follows: 

42.28.302 PERMIT DETAILS (1) A special fuel user's permit 
is valid until Pe&r~ary 28 December 31 of the year £e~~ew~ft~ ~he 
year e£ ~ee~aftee in which it was issued unless suspended or 
revoked for cause and in the case of reproduced copies of the 
permit issued by the department, only if clear and legible. 

Subsection (2) remains the same. 

3. The change is being proposed to eliminate problems the 
February 28th expiration date has been causing. The Department 
initially adopted the rule with the February 28th expiration 
date to allow additional time for the submission of required 
documents. Experience, however, has shown that this lag time is 
not necessary and that the expiration date has created adminis
trative and tax enforcement problems, The Department believes 
that changing the expiration date to December 31st will elimi
nate those administrative problems. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendments in writing to: 

Ann Kenny 
Department of Revenue 
Legal Division 
Mitchell Building 
Helena, Montana 59620 

no later than June 23, 1983. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments oral
ly or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written.comments he has to Ann Kenny at the above address no 
later then June 23, 1983. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
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Legislature, from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis
trative Register. Ten percent of those persons directly affect
ed has been determined to be 25. 

7. The authority of the agency to make the proposed amend
ments is based on §15-70-104, MCA, and the rules implement 
§15-70-302, MCA. 

t/41~ 
ELLEN FEAVER, Director 
Department of Revenue 

Certified to Secretary of State 0.5/16/83 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal 
of Rules 46.4.129 and 
46.5.120; the adoption of 
r·ules; and the amendment of 
Rules 46.4.127, 46.12.502, 
46.12.550, 46.12.552, 
46.12.555, 46.12.556, 
46.12.1101, 46.12.1102, 
46.12.1103, 46.12.3603, 
46.12.3804 and 46.12.3805 
pertaining to the implemen
tation of the program for 
home and community-based 
medicaid services for 
elderly, physically disabled 
and developmentally disabled 
persons. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED REPEAL OF 
RULES 46.4.129 AND 
46,5,120; THE ADOPTION OF 
RULES; AND THE AMENDMENT OF 
RULES 46.4,127, 46.12.502, 
46.12.550, 46.12.552, 
46.12.555, 46.12.556, 
46.12.1101, 46.12.1102, 
46.12.1103, 46.12.3603, 
46.12.3804 and 46.12.3805 
PERTAINING TO THE IMPLE
MENTATION OF THE PROGRAM 
FOR HOME AND COMMUNITY
BASED MEDICAID SERVICES FOR 
ELDERLY, PHYSf~LLY~DIS
ABLED AND DEVELOPMENiALLY 
DISABLED PERSO~S 

l. On June 16, 1983, at 9:30a.m., a public!.l\;earing 
will be held in the auditorium of the social arrd 'RehaJ;>ilita
tion Services Building, 111 Sanders, Helena, Montana ~io con·;;. 
sider the repeal of Rules 46.4.129 and 46.5.120; the adoption 
of rules; and the amendment of Rules 46.4.127, 46.12.502, 
46.12.550, 46.12.552, 46.12.555, 46.12.556, 46,12.1101, 
46,12.1102, 46.12.1103, 46.12.3603, 46.12.3804 and 46.12.3805 
pertaining to the implementation of the program for horne and 
community-based medicaid services for elderly, physically 
disabled and developmentally disabled persons. 

2. Rule 46.4.129 proposed to be repealed can be found 
on page 46-125 ·of the Administrative Rules of Montana. 

The authority of the department to repeal the rule is 
based on 53-5-205, MCA. 

Rule 46.5.120 proposed to be repealed can be found on 
page 46-214 of the Administrative Rules of Montana. 

The authority of the department to repeal the rule is 
based on 53-5-205, MCA. 

3. The rules proposed to be adopted provide as follows: 

RULE I FOOD DISTRIBUTION RATIOS (1) The division shall 
distribute all food, cash or a combination of food and cash 
received from the United States department of agriculture 
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through area agencies to nutrition service providers based on 
each provider's proportion of the total number of meals 
served in the state under the Older Americans Act. 

The authority of the department to adopt the rule is 
based on 53-2-201, MCA and HB 424, Ch. 516, L. 1983 and imple
ments 53-2-201, MCA and HB 424, Ch, 516, L. 1983. 

RULE II NUTRITION SERVICES, ELIGIBILITY (1) Eligi-
bility for congregate nutrition services will be determined as 
follows: 

(a) a person will be considered for eligibility if a 
member of one of the following categories: 

(i) a person aged 60 years or older: 
(ii) the spouse of a person aged 60 years or older 

regardless of that spouse's age: 
(iii) a handicapped or disabled non-elderly person 

residing in a housing facility occupied primarily by elderly 
persons and at which congregate nutrition services are: 
provided: or 

(iv) a person providing volunteer services - to a 
congregate nutrition service provider during meal hours;·· 

(b) a nutrition provider, in accordance wi~h the 
criteria in subsection (a) and standard procedures adopted by 
the provider to govern enrollment in the servicesi will 
determine who will be recipients of that provider'.~_.:ser~ces. 

The authority of the department to adopt the rule is 
based on 53-2-201, MCA and HB 424, Ch. 516, L. 1983 and imple
ments 53-2-201, MCA and HB 424, Ch. 516, L. 1983. 

RULE III NUTRITION SERVICES, DEFINITIONS (1) "Congre
gate meals" means those meals served in a group setting 
at a selected site that has the seating and dining furniture 
necessary for service of meals family style, restaurant style 
or cafeteria style. 

(2) "Home delivered meals" means those meals transported 
from a preparation site to persons in their residences and is 
inclusive of those programs commonly known as meals on wheels. 

(3) "Nutrition service provider" means a non-profit 
corporation or public agency providing, on a regular basis, 
congregate or horne delivered meals to elderly or other adult 
persons who, due to age, handicaps, etc., are unable to 
provide themselves with regular meals. 

The authority of the department to adopt the rule is 
based on 53-2-201, MCA and HB 424, Ch. 516 1 L. 1983 and imple
ments 53-2-201, MCA and HB 424, Ch. 516, L. 1983. 

RULE IV NUTRITION SERVICES, FOOD REQUIREMENTS 
nutrition service provider shall ensure that: 
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(a) procedures are used which preserve nutritional 
value and food safety in the purchase and preparation of food 
and delivery of meals; 

(b) appropriate food containers and necessary utensils 
are used for blind and handicapped persons; 

(c) no food prepared or canned in the home way may be 
used in meals provided by providers. Only commercially 
processed, canned food may be used; 

(d) hot transported food be at 140° F or above from 
time of final food preparation to completion of serving; 

(e) cold food be maintained at 45° F or below from time 
of initial service to completion of service; and 

(f) all food transported to sites is considered 
"leftover•, except unopened pre-packaged food, and food 
remaining at the meal site or main food preparation center be 
thrown away. 

(2) Vitamins and/or mineral supplements shall not be 
provided by the nutrition service provider. . 

(3) Each meal served by the service provider sholl con
tain at least one-third of the current recommended: dietary 
allowance as established by the food and nutrition qoard of 
the national academy of sciences, national resea~ch council. 

The authority of the department to adopt the <:t"ule is 
based on 53-2-201, MCA and HB 424, Ch. 516, L. 19.8~ ang." imple
ments 53-2-201, MCA and HB 424, Ch, 516, L. 1983~' 

RULE V NUTRITION SERVICES, GENERAL PROVIDER REQUIREMENTS 
111 A nutrition service provider shall: 
(a) accept and use any United States department of 

agriculture food made available to it; 
(b) assure arrangement· for the appropriate transporta

tion, storage and use of the food; 
(c) assist older persons to take advantage of benefits 

available to them under the food stamp program; 
(d) coordinate its activities with agencies responsible 

for administering the food stamp program; 
(e) comply with all state and local sanitation and 

safety regulations applicable to food preparation, delivery, 
and serving; and 

(f) provide persons with nutrition education information 
that promotes improved food selection, better eating habits 
and other health and nutrition related practices. 

(2) If a nutrition service provider receives United 
States department of agriculture cash, the cash shall be 
spent only for buying food. 

(31 Special meals for any persons who have health, 
religious or ethnic dietary needs shall be provided by the 
nutrition service provider unless the department exempts the 
provider from this requirement. Such exemption may be 
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granted only when the foods and skills to provide a special 
diet are unavailable to the provider. 

The authority of the department to adopt the rule is 
based on 53-2-201, MCA and HB 424, Ch, 516, L. 1983 and imple
ments 53-2-201, MCA and HB 424, Ch, 516, L. 1983. 

RULE VI CONGREGATE NUTRITION SERVICES, PROVIDER REQUIRE
MENTS (1) The nutrition service provider shall provide: 
~a hot or other appropriate meal in a congregate set-

ting at least once a day, five or more days a week; 
(b) services as close as possible to the majority of 

eligible older persons; 
(c) preference to community facilities when locating a 

congregate site; 
(d) to all staff working in the preparation o£ food, 

supervision by a person who will ensure the applica1:4.on o·f 
hygiene techniques and practices in food handlin9 pre~ration 
and service; 

(e) training by qualified personnel in sanitation, food 
preparation, and portion control for all paid and vo1.unteer 
staff who prepare, handle and serve food; 

(f) at least semi-annual review of the me"nu_s used and 
when the menus are completely changed by ~ reg1stered
dietician, to assure that compliance with subsE!'etion 13) of 
RULE IV is met. It is recommended that a cycle menu be used 
to assure such compliance; 

(g) that development and analysis of menus be the 
responsibility of a qualified dietician/nutritionist; and 

(h) that menus and menu analyses be maintained for audit 
purposes on file for three (3) years. 

The authority of. the department to adopt the rule is 
based on 53-2-201, MCA and HB 424, Ch. 516, L. 1983 and imple
ments 53-2-201, MCA and HB 424, Ch. 516, L, 1983. 

RULE VII HOME DELIVERED NUTRITION SERVICES, PROVIDER 
REQUIREMENTS (1) Nutrition service providers who pro

vide home del1vered meals shall: 
(a) provide for home delivered meals at least once a 

day, five or more days a week; 
(b) provide meals with a satisfactory storage life; 
(c) with the consent of the older person, or his 

representative, bring to the attention of appropriate offi
cials for follow-up, conditions or circumstances which place 
the older person or the household in imminent danger; 

(d) where feasible and appropriate, make arrangements 
for the availability of meals to older persons in weather-
related emergencies; · 
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(e) make at least a quarterly written evaluation of each 
recipient in order to re-evaluate the need for the continua
tion of home delivered meals; and 

(f) provide a standard procedure for assessing the 
recipient's need for other in-home services beyond the meal. 

The authority of the department to adopt the rule is 
based on 53-2-201, MCA and HB 424, Ch. 516, L. 1983 and imple
ments 53-2-201, MCA and HB 424, Ch. 516, L. 1983. 

RULE VIII HOME ATTENDANT SERVICES, DEFINITION (1) Home 
attendant services consist of general household activities 
performed by a home attendant. Such services are provided to 
a person who is unable to manage his home or care f\)r himself 
or others in the home or when another who is .regularly 
responsible for these activities on behalf of that :~erson is 
absent. 

The authority of the department to adopt the rule is 
based on 53-2-201, MCA and implements 53-2-201 1 -MCA. · 

RULE IX HOME ATTENDANT SERVICES, ELIGII:f!,ITY'">-_ (1) In 
order to be considered by the department for receipt of home 
attendant services, a person must be eligible for one of the 
following categories of service: 

(a) aid to families and dependent children (AFDC); 
(b) supplemental security income (SSI); 
(c) medicaid; 
(d) child protective services; or 
(e) adult protective services. 
(2) Home attendant services will be provided as 

follows: 
(a) at the discretion of the department to persons in 

the categories listed in subsections (1) (a) through (1) (c) 
who are determined through a professional evaluation to be in 
need of those services and for whom there are direct care 
staff available to provide those services. 

(b) to persons in subsections (1) (d) and (1) (e) for 
whom the services are a documented part of a child or adult 
protective services case plan developed by a community 
services division social worker. 

(3) Home attendant services are available only to a 
person in their home. 

(4) Receipt of home attendant services by any person 
must be consented to by the person or their guardian. 

The authority of the department to adopt the rule is 
based on 53-2-201, MCA and implements 53-2-201, MCA. 
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RULE X HOME ATTENDANT SERVICES, SERVICES AVAILABLE 
(l) Home attendant serv1ces may include but are not 

limited to: 
(a) household management services; 
(b) health supportive services; 
(c) social restorative services; 
(d) teaching services; and 
(e) personal care attendant services, 
(2) Household management services consist of assistance 

with those activities necessary for maintaining and operating 
a home and may include assisting the recipient in finding and 
relocating in other housing. 

(3) Health supportive services consist of assistance 
with those activities necessary to meet a person's health care 
needs. 

(4) Social restorative services consist of assistance 
which will further a person's involvement with activ~ties and 
other persons. 

(5) Teaching services consist of activities wh.ich will 
improve a person's or family skills in household mMiagement, 
self care, social functioning, and child care activities. 

(6) Personal care attendant services consist q,f health 
oriented tasks which include basic personal hygiene and 
grooming (bathing, dressing, shaving), ass!sta~e with 
toileting, assistance with self-administere~ medications, 
assistance with food, nutrition, diet (includiRg th~ prepar
ation of meals if incidental to medical need), and accompany
ing the patient to obtain medical diagnosis or treatment. 

The authority of the department to adopt the rule is 
based on 53-2-201, MCA and implements 53-2-201, MCA. 

RULE XI TERMINATION OF HOME ATTENDANT SERVICES (1) The 
recipient may request that home attendant services be discon
tinued or may request a change of home attendant. The social 
worker must act on this request, 

(2) The department may, in its discretion and in accord
ance with these rules, terminate home attendant services to a 
recipient. 

(a) The social worker must inform the recipient both in 
person and in writing of the decision to discontinue services 
and the reasons. 

The authority of the department to adopt the rule is 
based on 53-2-201, MCA and implements 53-2-201, MCA. 

RULE XII HOME AND COMMUNITY-BASED SERVICES PROGRAM, IM
PLEMENTATION SCHEDULE (1) The United States department 

of health and human services (HHS) has granted the department 
the authority to provide medicaid services under a home and 
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community-based services waiver for a period of three years 
with an effective date of July 1, 1983. 

(2) As approved by the secretary of HHS, implementation 
of the home and community-based services program will be as 
follows: 

(a) No sooner than July 1, 1983: 
(i) for elderly persons and physically handicapped 

persons, Missoula County will be served. 
(ii) for developmentally disabled persons, SRS Region I 

and v, and Lewis and clark County in SRS Region IV, will be 
served. 

(b) No sooner than October 1, 1983: 
(i) for elderly persons and physically ha~dicapped 

persons, Yellowstone County will be served. 
(ii) for developmentally disabled person;;·, SRS: Regi9n 

III, will be served, 
(c) No sooner than January 1, 1984: 
(i) for elderly persons and physically handicapped 

persons, Lewis and Clark County, Gallatin County, Cascade 
County, Custer County, and Richland county will ~e se~ved. 

(ii) for developmentally disabled persons:. '-SRS :Regions 
II and IV will be served. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XIII LIMITING ENROLLMENT ON BASIS OF AVAILABLE 
FUNDS {1) For FY 84, enrollment in the home and 

commun~ty-based program at any point in time is limited to 360 
elderly persons, SO physically disabled persons, and 100 
developmentally disabled persons. For FY 8S, enrollment in 
the program at any point in time is limited to 360 elderly 
persons, SO physically disabled persons, and 150 develop
mentally disabled persons. Enrollment will be on a first
come-first-served basis. 

(2) The department may reduce the number of persons to 
be served under the program below the numbers specified in (1) 
on the basis of available funds. 

(3) When reducing the number of persons to be served 
under the program, the department may: 

(a) reduce the number of medicaid individuals to be 
served by a case management team; 

(b) postpone implementation in a particular service area 
or region; 

(c) waive implementation in particular service areas or 
regions: 

(d) eliminate services that may be provided in the horne 
and community-based service programs; or 

(e) eliminate one or more categories of the persons to 
be served. 
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The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L, 1983. 

RULE XIV INDIVIDUALS WHO MAY BE SERVED (1) Under the 
home and community-based services program, services may be 
provided to those persons who meet all of the following 
requirements: 

(a) are elderly, physically disabled or developmentally 
disabled; 

(i) "elderly" means a person 65 years of age or older. 
(ii) "physically disabled" means a person whose ability 

to function independently in family or community, or whose 
ability to engage or continue in employment is so limited by 
the severity of his physical or mental disability that_it has 
been determined that independent living and rehabilitation 
services are required in order to enable achievement:; . ." of a 
gr~ater level of independence in functioning in fa!M ly or 
community or engaging or continuing in employment. 

(iii) "developmentally disabled" means a person who is 
suffering from disabilities attributable to mental retarda
tion, cerebral palsy, epilepsy, autism, or any other ~euro· 
logically handicapping condition closely relatect :to mental 
retardation and requiring treatment similar to tbt required 
by mentally retarded persons if the disability originated 
before the person attained age 18, has continued or can be 
expected to continue indefinitely, and constitutes a substan
tial handicap of such persons. 

(b) are medicaid eligible; 
(c) are under the direction and care of a physician, 

who has prescribed long term care for the person; 
(d) require the level of care of an SNF, ICF or ICF/MR, 

as determined by the preadmission screening as provided for 
in Rules LIX, LX, and LXI; 

(e) reside in the service areas specified in Rule XII; 
(f) do not reside in a hospital or long term care 

facility as defined in 50-5-101(20), MCA; and 
(g) have needs that can be met through the home and 

community-based services program at a cost not to exceed the 
maximum amount allowed in accordance with Rule XXII. 

The authority of the department to adopt the rule is 
based on HB 424, Ch, 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XV HOME AND COMMUNITY-BASED SERVICES, DEFINED 
( 1) The following services may be provided under the 

home and community-based services program: 
(a) case management services, as defined in Rule XVII; 
(b) homemaker services, as defined in Rule XXV; 
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(c) personal care attendant services, as defined in 
Rule XXVIII; 

(d) adult day services, as defined in Rule XXXI; 
(e) habilitation services, as defined in Rule XXXV; 
(f) respite care services, as defined in Rule XXXVIII; 
(g) medical alert and monitoring systems, as defined in 

Rule L; 
(h) nutrition services, as defined in Rule LVI: 
(i) environmental modifications/adaptive equipment, as 

defined in Rule L: 
(j) transportation services, as defined in Rule LIII: 
(k) outpatient physical therapy services, as defined in 

Rule XLIV; 
(1) outpatient occupational therapy services, as 

defined in Rule XLI: and 
(m) speech pathology and audiology services, as defined 

in Rule XLVII. 

The authority of the department to adopt _the rule v 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XVI GENERAL REQUIREMENTS (1) Home and community
based services will be provided only by or thrpugh providers 
under contract with the department or with cont,racts ··approved 
by the department. 

(2) All providers of service shall meet the require
ments contained in ARM 46.12.301 through 46.12.308. 

(3) Services may be provided only when indicated in an 
individual plan of care as defined in Rules XX or XXI. 

(4) All facilities providing services must meet all 
applicable fire and safety standards in order to receive 
reimbursement under the home and community-based services 
program. 

( 5) All providers must have and implement such fiscal 
and personnel management policies as the department directs. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XVII CASE MANAGEMENT SERVICES, DEFINITION (1) For 
developmentally disabled persons, case management services 
consist of: 

(a) developing individual plans of care as defined in 
Rule XXI; 

(b) monitoring and managing suc.h plans of care; 
(c) establishing and arrang~ng relationships with 

service providers under contract with the department; 
(d) maximizing the recipient's efficient use of services 

and community resources, including mobilizing and using 
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"natural helping networks" such as family members, church 
members and friends; and 

(e) facilitating interaction among people working with 
the recipient. 

(2) For elderly persons and physically disabled persons, 
case management services consist of: 

(a) developing individual plans of care as defined in 
Rule XX with the recipient's and attending physician's 
involvement; 

(b) monitoring and managing individual plans of care; 
(c) establishing and arranging relationships with 

service providers and community resources through subcon
tracts and formal agreements; 

(d) maximizing the recipient's efficient use of services 
and community resources, including mobili~ing and: using 
"natural helping networks" such as family memhl;!rs, church 
members and friends; 

(e) facilitating interaction among people working with 
the recipient: and 

(f) acting as billing provider for all subcontract's. 

The authority of the department to adopt t.h.e rii).e is 
based on HB 424, Ch. 516, L. 1983 and implements.).Jffi 4iit., Ch. 
516, L. 1983. .. . 

RULE XVIII CASE MANAGEMENT SERVICES, REQUIREMENTS 
(1) Case management services may be provided only by 

department personnel or by providers under contract with the 
department. 

(2) For developmentally disabled persons, the case 
manager must: 

(a) meet the requirements for certification of a qual
ified mental retardation professional as contained in Rule 
LXII; 

(b) function in a manner which is administratively sep
arate from providers under contract for direct service; and 

(c) serve a maximum caseload of 40 persons. 
(3) For elderly and physically disabled persons, the 

case management team must: 
(a) consist of a half-time clerical person, a registered 

nurse licensed to practice in the state of Montana, and a 
medical social worker for elderly persons or an independent 
living counselor for physically disabled persons; 

(b) function in a manner which is administratively 
separate from providers of direct services; and 

(c) serve a maximum caseload of 60 persons. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 
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RULE XIX CASE MANAGEMENT SERVICES, REIMBURSEMENT 
(1) For developmentally disabled persons, case manage

ment services provided by department employees shall not be 
reimbursed; case management services provided by a case 
manager under contract with the department shall be reimbursed 
based on a negotiated rate. The negotiated rate shall be 
based on: 

(a) historical costs in the service area for similar 
services for similar recipients; or 

(b) reasonable costs based on specific recipient needs 
if no historical basis is available. 

(2) For elderly persons and physically disabled per
sons, case management services provided by a case management 
team shall be reimbursed based on a negotiatea per diem rate 
not to exceed 10 percent of the statewide average per diem 
rate for skilled nursing and intermediate care facilities, 
plus an incentive payment. 

(a) The negotiated per diem rate shall be based on: 
(i) historical costs exclusive of capital expenaitures 

in the service area for similar services for similar clients; 
or 

(ii) reasonable costs exclusive of capital expenaitures 
based on specific recipient needs if no historical basis is 
available. 

(b) The incentive payment shall be allowed in ,accordance 
with the following: 

(i) To be eligible for the incentive paymeitt, tfu! case 
management team must contain costs, through prudent develop
ment of plans of care, within the following limits: 

(A) total payments for home health services, as defined 
in ARM 46.12.550, to recipients covered under the contract 
with the case management team may not exceed 10 percent of 
the total cost of nursing home care for those recipients had 
they been served in a skilled nursing or intermediate care 
facility; and 

(B) total payments under subcontracts for home and 
community-based services other than case management services 
may not exceed 50 percent of the total cost of nursing home 
care for those recipients had they been served in skilled 
nursing or intermediate care facilities, 

(ii) The amount of the incentive payment will be as 
negotiated with the case management team and may not exceed 
the difference between 50 percent of the total cost of nursing 
home care for recipients covered under the contract had they 
been served in skilled nursing or intermediate care facilities 
and the total payments made under subcontracts for home and 
community-based services other than case management services. 

(c) Contracts shall be issued on the basis of submitted 
bids that do not exceed the reimbursement limits specified in 
this rule and that meet all other applicable state and 
federal statutes and regulations. 
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The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XX INDIVIDUAL PLANS OF CARE FOR ELDERLY AND PHY
SICALLY DISABLED PERSONS (1) An individual plan of care 

for elderly or physically disabled persons is a written plan 
of treatment developed on the basis of an assessment and 
determination of the status and needs of a recipient. 

(2) The individual plan of care shall be developed prior 
to the recipient's entry into home and community-based ser
vices and be formally reviewed and approved by the department. 
The plan must be revised and approved at intervals not to 
exceed 90 days from the initial or previously reviewed indi-
vidual plan of care. ~· 

(3) Each individual plan of care shall be devel~ed by,, 
the case management team. ~ 

(4) The case management team in developing the plan of 
care shall consult with the recipient or the rec.iP:ient' s 
representative and with the recipient • s attending phys'ician. 
The case management team may also consult family mQI!Ibers, 
relatives, psychologists, medical personnel and Qt~er consul-
tants. ~- .- r:-~ · 

(5) Each individual plan of care shall include at 
least the following: 

(a) diagnosis, symptoms, complaints and complications 
indicating the need for horne and community-based services; 

(b) a description of the recipient's functional level; 
(c) objectives; 
(d) any orders for: 
(i) medication; 
(ii) treatments; 
(iii) restorative and rehabilitative services; 
(ivl activities; 
(v) therapies; 
(vi) social services; 
(vii) diet; and 
(viii) other special procedures recommended for the 

health and safety of the recipient to meet the objectives of 
the plan of care. 

(e) the specific services to be provided, the frequency 
of the services, and the type of provider to provide them; 

(f) the projected costs of each service; and 
(g) names and signatures of all persons who have parti

cipated in developing the individual plan of care (including 
the recipient, unless the recipient's inability to participate 
is documented) which will verify participation, agreement with 
the individual plan of care, and acknowledgement of the confi
dential nature of the information presented and discussed. 

(6) The case management team shall provide a copy of the 
individual plan to the recipient. 
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Individual plan of care approval will be based on: 
completeness of plan; 
consistency of plan with preadmission screening 

(c) feasibility of service provision, 
effectiveness of plan as provided for in Rule 

including cost
XXII. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXI INDIVIDUAL PLANS OF CARE FOR DEVELOPMENTALLY 
DISABLED PERSONS (1) Individual plans of care for devel

opmentally disabled persons must conform with ARM 46.8.105, 
with the following additions: 

(a) The recipient's attending physician must certify in 
writing that the specific services prescribed in the indi
vidual plan of care are in keeping with the medical needs of 
the recipient. 

(b) The individual plan of care must include a descrip
tion of each service to be provided, the frequency of· those 
services, and the type of provider. 

(c) The individual plan of care must include the pro
jected costs of each service. 

(d) The individual plan of care must include documenta
tion: 

(i) of the need for the level of care of an SNF, !CF or 
ICF/MR; 

(ii) of the feasibility of the individual plan of care; 
(iii) of the consistency of the individual plan of care 

with the assessment; 
(iv) of informed consent; the recipient has been 

informed of the feasible alternatives under the waiver and 
permitted to choose among them; and 

(v) that the recipient has been informed of the pro
cedural protection of a fair hearing. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXII COST OF PLAN OF CARE AS REASON FOR DENYING 
SERVICES (1) Home and community-based services will be 

denied to a recipient if the cost of such services, when 
adjusted to include the equivalent of room and board costs, 
would exceed the cost of institutional care for the recipient. 
This determination will be made by the department before the 
plan of care has been approved. 

(a) The cost of home and community-based services will 
include the cost of all services to be provided to the 
recipient, including those services which are to be paid from 
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sources other than medicaid (for example, from sources such as 
Title XX of the Social Security Act or Title III of the Older 
Americans Act). Service needs which are to be met by family 
members or volunteer organizations, however, will be excluded 
from the cost comparison. Assistance which is meant to meet 
the room and board needs of the recipient (for example, SSI 
payments and food stamps) will also be excluded from the 
comparison. Services which are excluded from a nursing home's 
per diem rate at ARM 46.12.1205(2) will also be excluded in 
any comparison of costs. 

(b) Costs shall be determined as follows: 
(i) For ICF and SNF levels of care, payment rates 

projected in accordance with ARM 46.12.1204 for one year for 
the facilities in the state are multiplied by the number of 
medicaid patient days for the previous year for each facility. 
This is divided by the number of medicaid patient days 
throughout the state. An equivalent of room and .board'costs, 
$285 per month, is subtracted from this weighted a~erage. 
This figure is the ceiling against which annualized projected 
costs under the plan of care are compared. 

(c) For the ICF/MR level of care, a statewide aoverage 
projected per diem will be derived, using the previous year's 
utilization rates for each facility. This weighted average 
will be adjusted by subtracting $285 per month. This a~usted 
figure is the ceiling against which annualized projected' costs 
under the plan of care are compared. 

(d) The cost comparison shall be made on the basis of 
annualized costs. 

The authority of the department to adopt the rule is 
based on HB 424, Ch, 516, L, 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXIII INFORMING BENEFICIARY OF CHOICE (1) If a 
person is determined by the department to require the level of 
care provided in a SNF, ICF or ICF/MR, the person or his 
representative will be informed of the feasible alternatives, 
if any, available under the medicaid waiver and will be 
permitted to choose among them. An institutional alternative 
will be included as a choice. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXIV NOTICE AND FAIR HEARING (l) The department 
will provide written notice to applicants for and recipients 
of home and community-based services when the following 
determinations are made by the department concerning their 
status pertaining to: 

(a) financial eligibility; 
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(b) level of care; 
(c) feasibility and/or cost-effectiveness of 

community-based services to the recipient; 
(d) services to be made available to the 

under a plan of care for home and community-based 
and 

home and 

recipient 
services; 

(e) termination of recipient's eligibility for home and 
community-based services. 

(2) The department will provide a recipient of home and 
community-based services with notice 10 days before termina
tion of services due to a determination of ineligibility. 

(3) The department will provide the "to be terminated" 
recip~ents of home and community-based services notice 30 
days before any termination of home and community-based 
services which is due to the financial exigenciell' of the 
program. Such terminations will be made in: accor"dance to 
Rule XIII. 

(4) An individual may request a fair hearing .for any 
final determinations as listed in subsections (1) .(aJ through 
(e) made by the department which he is dissatisfied wrth. 

(5) Fair hearings will be conducted as provided for in 
ARM 46.2.201 et. seq. 

The authority of the department to adopt· the -""rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXV HOMEMAKER SERVICES, DEFINITIONS (1) Homemaker 
services consist of general household activities performed by 
a home attendant. Such services are provided to a person who 
is unable to manage his home or care for himself or others in 
the home, or when another who is regularly responsible for 
these activities is absent. These services may consist of: 

(a) household management services as defined in Rule 
X; and 

(b) health supportive services, social restorative ser
vices and teaching services as defined in Rule X. 

(2) Homemaker services will be provided only in a 
person's place of residence. 

(a) Place of residence 
home or a foster home. Place 
hospital or a long term 
50-5-101 (20) 1 MCA. 

includes an individual's own 
of residence does not include a 
care facility as defined in 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXVI HOMEMAKER SERVICES 1 REQUIREMENTS ( 1) Home
maker services w~ll be provided only after homemaker services 
provided through department employees or through programs 
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funded with state and federal funds other than medicaid have 
been exhausted. 

(2) Homemaker services may be provided only by a pro
vider that: 

(a) is an organized community program; and 
(b) provides training for and supervision of the home 

attendant. 
(3) Home attendants must be: 
(a) physically and mentally able to perform the duties 

required; 
(b) able to work under supervision; 
(c) trained in home management and care of disabled and 

elderly persons; and 
(d) literate and able to follow written orders. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB ·A24, Ch, 
516, L. 1983. 

RULE XXVII HOMEMAKER SERVICES REIMBURSEMENT ( 1,}' Reim
bursement for homemaker services shall be the lowest of the 
following: 

(a) the amount paid through Title XX funded programs: 
(b) the amount paid through programs funded under Title 

III of the Older Americans Act; 
(c) the provider's usual and customary charges (billed 

charges) , or rates negotiated by the department or its 
designee. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXVIII PERSONAL CARE ATTENDANT SERVICES, DEFINITION 
(1) Personal care attendant serv1ces mean medically 

oriented tasks provided in a person's place of residence which 
include basic personal hygiene and grooming (bathing, dress
ing, showering) , assistance with toileting, assistance with 
self-administered medications, assistance with food, nutri
tion, diet (including the preparation of meals if incidental 
to medical need) , and accompanying the recipient to obtain 
medical diagnosis or treatment. 

(2) Personal care attendant services in a recipient's 
place of residence may include homemaker services as defined 
in Rule XXV. 

(3) Place of residence includes a person's own home, 
foster home or a community home for the developmentally 
disabled, except that personal care attendant services may 
not include homemaker services when the person resides in a 
community home for the developmentally disabled. Place of 
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residence does not include a hospital or long term care 
facility as defined in 50-5-101(20), MCA. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXIX PERSONAL CARE ATTENDANT SERVICES, REQUIREMENTS 
( 1) The requirements for personal care attendant ser

vices are as found in ARM 46.12.556, except that when a per
sonal care attendant also provides homemaker services the 
attendant must also be trained in home management. 

The authority of the departltlent to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXX PERSONAL CARE ATTENDANT SERVICES, REIMBURSEMENT, 
( 1) Reimbursement for personal care attendant services 

shall be as provided in ARM 46.12.557, even when personal care 
attendant services includes the provision of homemaker ser
vices. 

The authority of the department to adopt the r.ule is 
based on HB 424, Ch. 516, L. 1983 and implements. HB 424, Ch~ 
516, L. 1983. 

RULE XXXI ADULT DAY CARE SERVICES, DEFINITIONS 
(1) Adult day care services include provision for 

health, social and habi li tat ion needs of a person that are 
offered under the home and community-based services program in 
settings outside the person's place of residence for periods 
of four or more hours daily but do not include residential 
overnight services. 

(a) Sheltered employment and similar forms of direct 
training for employment of persons are not adult day care 
services for the purposes of the ho,ne and community-based 
services program and therefore will not be funded under 
medicaid. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXXII ADULT DAY CARE SERVICES, REQUIREMENTS (1) To 
be eligible to receive reimbursement under the home and com
munity-based services program the adult day care provider must 
meet: 

(a) for developmentally disabled persons, the minimum 
standards as provided for in ARM 46.8.110; 

10-5/26/83 MAR Notice No. 46-2-379 



-574-

(b) 
standards 

(c) 
vided for 

for physically disabled persons, the minimum 
as provided for in ARM 46.6.603 or 46.8.110; and 
for elderly persons, the minimum standards as pro
in Rule XXXIV, 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXXIII ADULT DAY CARE SERVICES, REIMBURSEMENT 
(1) Reimbursement for adult day services shall be the 

lowest of the following: 
(a) the provider's usual and customary charges (billed 

charges); or 
(b) rates negotiated with providers by the d!"partment 

or its designee. .. 
The authority of the department to adopt the· rule is 

based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXXIV ADULT DAY CARE SERVICES, PRO§RAM CRITERIA 
(1) The program criteria for adult day car~ for elderly 

persons are as follows: i 
(a) Basic service requirements of all adult day care 

programs are: 
(i) a safe and comfortable environment; 
(ii) scheduled leisure time activities; 
(iii) rest periods; 
(iv) self-care training; 
(v) emergency medical arrangements; and 
(vi) contact by the provider with the home situation. 
(b) Additional services that may be offered in adult 

day programs are: 
(i) family counseling; 
(ii) legal services; 
(iii) personal care services, baths and nail cutting 

(only when center is attached to a licensed nursing home or 
hospital facility); 

(iv) health maintenance services; 
(vl health education; and 
(vi) special diets. 
(2) The facility requirements are as follows: 
(a) Space and hours of operation criteria are: 
(i) two rooms for group activities; 
(ii) a quiet place for resting (can be one of the above 

rooms); 
(iii) 
(iv) 
(v) 
(vi) 

office space; 
storage space; 
separate kitchen (if meals are 
adequate lavatory facilities. 
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(b) The location of the adult day service should be in 
an area close to the residences of the majority of partici
pants. 

(c) The hours of operation of an adult day care facili
ty will be governed by the needs of the group served but 
should include at least 4 or more hours of service. 

(3) Staffing criteria are: 
(a) a salaried director; 
(b) another salaried staff person to help and relieve 

the director; 
(c) in adult day care programs with more than 10 

clients, there must be a salaried person, in addition to the 
director, for each ten clients; 

(d) volunteers must not replace required salaried 
staff; and 

(e) staff must be trained in basic first aid tech-
niques .. 

( 4 I Records: 
(a) Participant's records should include: 
(i) a face sheet with basic personal information such 

as name, address and next of kin; 
(iii a physician's statement on specific needs and 

limitations of the person; 
(iii) a written plan for emergency medica·! treatment, 

including the names of the attending physician, an alterna
tive physician, ambulance and hospital services; 

(iv) record of any accident or illness; 
(v) attendance records; and 
(vi) home situation information. 
(b) Staff records should include: 
(i) face sheet; 
Iii) attendance; 
(iii) job assignment; and 
(iv) record of accidents. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983, 

RULE XXXV HABILITATION SERVICES, DEFINITION (1) Habil
itation is defined as intervention designed to assist in the 
development of a person's skills or the reduction of behavior 
which interferes with the person's development. These skills 
are determined by the individual habilitation planning team as 
appropriate in relation to the person's current developmental 
level and needs in accordance with the principle of normaliza
tion. 

(2) Habilitation services for developmentally disabled 
persons will be delivered in the following settings: 

(a) adult community homes; 
(b) children's community homes; and 
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(c) natural and foster homes. 
(3) Habilitation services for physically disabled 

persons will be delivered in the following settings: 
(a) natural and foster homes. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXXVI HABILITATION SERVICES, REQUIREMENTS (1) All 
providers of habilitation services for developmentally dis
abled persons will meet the requirements as provided for in 
ARM 46.8.110. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXXVII HABILITATION SERVICES, REIMBUR~ENT 
(1) Reimbursement for habilitation serv~s will be 

based upon a negotiated rate established through a contract. 
This rate will be based on: 

(a) historical costs in the service area for similar 
services for similar clients; or 

(b) reasonable costs based upon specific recipient needs 
if no historical basis is available. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXXVIII RESPITE CARE, DEFINITION (1) Respite 
care means care provided to a recipient in need of supportive 
care so as to relieve those persoris normally caring for the 
recipient from that responsibility. 

(2) Respite care may be provided only on a short-term 
or temporary basis, such as part of a day, weekends or 
vacation periods. 

(3) Respite care may be provided in a recipient's place 
of residence or through placement of the recipient in a 
skilled nursing facility, an intermediate care facility or an 
intermediate care facility for the mentally retarded. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XXXIX RESPITE CARE, REQUIREMENTS (1) A skilled 
nursing facility, an intermediate care facility, or an 
intermediate care facility for the mentally retarded which 
provides respite care to a recipient of the home and com-
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muni ty-based services program must meet the requirements of 
ARM 4 6 . 12 . 11 0 1 (1) (a) . 

( 2) Persons who provide respite care to a recipient of 
home and community-based services must be determined by the 
case manager or case management team to be: 

(a) physically and mentally qualified to provide this 
service to the recipient; and 

(b) aware of emergency assistance systems. 
( 3) Persons who provide respite care to a recipient of 

home and community-based services may be required by the case 
manager or case management team to have the following when the 
recipient's needs so warrant: 

(a) knowledge of the physical and mental conditions of 
the recipient; 

(b) knowledge of common medications and related condi
tions of the recipient; and 

(C) capability to administer basic first aid. 
(4) Respite care available to a recipient is 1:imited to 

25 days in a calendar year. Additional respite care ·must be 
authorized by the department. 

The authority of the department to adopt the rule is 
based on HE 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XL RESPITE CARE, REIMBURSEMENT (1) Respite care 
provided by a skilled nursing facility, an intermediate care 
facility or an intermediate care facility for the mentally 
retarded shall be reimbursed at the rate as established for 
that facility in accordance with ARM 46.12.1204. 

(2) Respite care provided by an individual provider 
shall be reimbursed at the lowest of the following: 

(a) the amount paid through Title XX, Title V or other 
federal, state or county funded programs; 

(b) the provider's usual and customary charges (billed 
charges); or 

(c) rates negotiated with providers by the department 
or its designee. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XLI OUTPATIENT OCCUPATIONAL THERAPY SERVICES, DEFI
~ (1) Outpatient occupational therapy services is 

defined as provided for in ARM 46.12.545, with the following 
addition: 

(a) Occupational therapy services may be provided for 
habilitative purposes to disabled persons. 
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The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XLII OUTPATIENT OCCUPATIONAL THERAPY SERVICES, RE
QUIREMENTS (1) Requirements for outpatient occupational 

therapy serv1ces are as provided for in ARM 46.12.546. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch, 
516, L. 1983. 

RULE XLIII OUTPATIENT OCCUPATIONAL THERAPY S£RVICES, 
REIMBURSEMENT (1) Reimbursement for outpatient occupa

tional therapy services is as provided for in ARM 46.1~,547. 

The authority of the department to adopt ·tne :tule is 
based on HB 424, Ch. 516, L, 1983 and implements HB 4?4, Ch. 
516, L. 1983. 

RULE XLIV OUTPATIENT PHYSICAL THERAPY SERVItES 1 DEFINI
TION (1) Outpatient physical therapy SE;!rvic~s is 

defined as provided for in ARM 46.12.525, with t:;tt!i' fo:yowing 
additions: 

(a) Outpatient pnysical tnerapy services may be provided 
for habilitative purposes to disabled persons. 

(b) Physical therapists may provide treatment training 
programs that are designed to: 

(i) preserve and improve abilities for independent 
function, such as range of motion, strength, tolerance, coor
dination and activities of daily living; and 

(ii) prevent, insofar as possible, irreducible or pro
gressive disabilities through means sucn as tile use of ortno
tic prosthetic appliances, assistive and adaptive devices, 
positioning, behavior adaptations and sensory stimulation. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XLV OUTPATIENT PHYSICAL THERAPY SERVICES, REQUIRE
MENTS (1) Requirements for outpatient physical therapy 

services-are as provided for in ARM 46.12.526. 
( 2) A physical therapy assistant, student or aide may 

assist in the practice of physical therapy under direct super
vision of the licensed physical therapist who is responsible 
for and participates in the patient's treatment program. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 
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RULE XLVI OUTPATIENT PHYSICAL THERAPY SERVICES, REIM
BURSEMENT (1) Reimbursement for outpatient physical 

therapy serv~ces is as provided for in ARM 46.12.527. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XLVII SPEECH PATHOLOGY AND AUDIOLOGY SERVICES, 
DEFINITION (1) Speech pathology and audiology services 

is as defined in ARM 46.12.530 and 46.12.535, with the 
following additions: 

(a) Speech pathology services may be provided to dis
abled recipients for habilitative purposes. 

(b) Speech pathology and audiology services may 
include: 

(i) screening and evaluation of recipients with ~~spect 
to speech and hearing functions; 

(ii) comprehensive audiological assessment of 'recip
ients, as indicated by screening results, that include tests 
of pure tone air and bone conduction, speech audiometry, and 
other procedures, as necessary, and the assessment of the use 
of visual cues; 

(iii) assessments of the use of amplification~ 
(iv) provision for procurement, maintenance and 

replacement of hearing aids, as specified by a qualified 
audiologist; 

(v) comprehensive speech and ~anguage evaluation of 
recipients, as indicated by screen~ng results, including 
appraisal of articulation, voice, rhythm and language; 

(vi) participation in the continuing interdisciplinary 
evaluation of individual recipients for purposes of begin
ning, monitoring and following up on individualized habilita
tion programs; and 

(vii) treatment services as an extension of the 
evaluation process, that include: 

(A) direct counseling with recipients; 
(B) consultation with appropriate persons involved with 

the recipient for speech improvement and speech education 
activities; and 

(C) work with appropriate recipients to develop spe
cialized programs for developing communication skills in 
comprehension, including speech, reading, auditory training, 
hearing aid utilization and skills in expression, including 
improvement in articulation, voice, rhythm and language. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 
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RULE XLVIII SPEECH PATHOLOGY AND AUDIOLOGY SERVICES, RE
QUIREMENTS (1) Requirements for speech pathology and 

audiology services are as provided for in ARM 46,12.531 and 
ARM 46.12.536, 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE XLIX SPEECH PATHOLOGY AND AUDIOLOGY SERVICES, 
REIMBURSEMENT (1) Re1mbursement for speech pathology 

and aud1ology services is as provided for in ARM 46.12.532 and 
ARM 46.12.537. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE L MEDICAL ALERT AND MONITORING/ENVIRONMENTAL 
MODIFICATIONS, DEFINITION (1) Medical alert and 

moni taring /environmental modifications services _are _9esigned 
to provide the recipient with accessibility and :-safety in the 
home environment so as to maintain or improve the ability of 
the recipient to remain in the home. 

(2) Services may include installation of wheelchair 
ramps, grab-bars and medical alert systems. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE LI MEDICAL ALERT AND MONITORING/ENVIRONMENTAL MOD
IFICATIONS, REQUIREMENTS (1) Any medical alert device 

must e: 
(a) underwriters laboratory approved; and 
(b) connected with a local emergency response system 

operated by a hospital, home health agency or physician. 
(2) All environmental modifications must meet the speci

fications set by the american national standards institute in 
1980. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE LII MEDICAL ALERT AND MONITORING/ENVIRONMENTAL MOD
IFICATIONS, REIMBURSEMENT (1) Reimbursement for medical 

alert and monitoring/environmental modifications shall be the 
lowest of the following: 

(a) the provider's usual and customary charges (billed 
charges) ; or 
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(b) rates negotiated with providers by case management 
teams. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE LIII TRANSPORTATION SERVICES, bEFINITION 
(1) Transportation means travel furnished by common 

carrier or private vehicles to persons for social, medical and 
other reasons defined as necessary in the individual plan of 
care. 

The authority of the department to adopt the- .rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB-:·424, Ch. 
516, L. 1983. 

RULE LIV TRANSPORTATION SERVICES, RE UIREMENTS 
(1 Transportat~on serv1ces w~ll be prov1 ed o~ly after 

volunteer transportation services, or transportiltion .. service-s 
funded by public programs other than medicald~ h~e been 
exhausted. 

(2) A common carrier must provide proof of: 
(a) a valid Montana driver's license; 
(b) appropriate automobile insurance ($100,000 per 

person, bodily injury; $500,000 per accident, bodily injury; 
$100,000 property damage, per accident); 

(c) assurance of vehicle compliance with all applicable 
federal, state and local laws and regulations; and 

(d) written accident and road emergency procedures, as 
provided by the department, in vehicle. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L, 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE LV TRANSPORTATION SERVICES, REIMBURSEMENT (1) Re
imbursement for transportation shall be the lowest of the 
following: 

(a) the amount 
(b) the amount 

Older Americans Act, 
programs; 

specified in ARM 46.12.1005; 
paid through Title XX, Title III of the 
or other federal, state or county funded 

(c) the provider's usual and customary charges (billed 
charges); or 

(d) rates negotiated with providers by the department 
or its designee. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch, 
516, L. 1983. 
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RULE LVI NUTRITION SERVICES, DEFINITION (1) Nutrition 
services means congregate meals and home delivered meals as 
defined in Rule III and is inclusive of programs commonly 
known as meals on wheels. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983, 

RULE LVII NUTRITION SERVICES, REQUIREMENTS (1) Nutri
tion services requirements are as provided in Rules IV, v, VI 
and VII. , 

(2) Home delivered meals may be provided 'only •on 
weekends, except that week day meals may be provided•on week 
days when prior authorized by the department. ·· 

The authority of the department to adopt .the ··rule is 
based on HB 424, Ch. 516, L. 1983 and implemen~~ HB ;.24, Ch. 
516, L. 1983. 

·'• 
;;.,:- ;! 

RULE LVIII NUTRITION SERVICES, REIMBURSEME!n' (l·f" Reim
bursement for nutrition servJ.ces shall be the lowest of the 
following: 

(a) the amount paid through Title XX, Title III of the 
Older Americans Act, or other federal, state or county funded 
programs; 

(b) the provider's usual and customary charges (billed 
charges); or 

(c) rates negotiated with providers by the department 
or its designee, 

The authority of the department to adopt the rule is 
based on HB 424, Ch, 516, L, 1993 and implements HB 424, Ch, 
516, L. 1983. 

RULE LIX PRE-ADMISSION SCREENING (1) Definitions as 
used in this rule: 

(a) "Medicaid recipient" means a person who is currently 
medicaid eligible or who has applied for medicaid. 

(b) "Preadmission screening" means a medical, psycho
logical and social evaluation of a medicaid recipient which 
yields a level of care determination by the preadmission 
screening team. For all recipients, the medical component of 
the evaluation will be accomplished through the use of the 
Tennessee patient assessment form. For elderly persons and 
physically disabled persons, the psychological/social compo
nent of the evaluation will be accomplished through the use of 
the geriatric functional rating scale. For developmentally 
disabled persons, the psychological/social component of the 
evaluation will be accomplished through the use of the indi-
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vidual behavior assessment or other tool approved by the 
department. 

(c) "Preadmission screening team" means an interdis
ciplinary group of professionals who are qualified as approved 
by the department to assess the recipient's medical, psycho
logical and social needs in order to determine the level of 
care required by the recipient. The team includes at least a 
licensed registered nurse, a person qualified to assess the 
social and psychological needs of the recipients and a physi
cian advisor. When developmentally disabled persons undergo 
preadmission screening, the team also includes a qualified 
mental retardation professional. When physically, disabled 
persons undergo preadmission screening, the physicia"rl· advisor 
must be a physiatrist if the recipient's condition -requires 
such expertise. -· 

(2) A medicaid recipient must undergo preadmission 
screening and must be determined by the preadmission icreening 
team to require the level of care of a ski1.led. nursing 
facility (SNF), an intermediate care facility (ICF}"':,' or i~-11 
intermediate care facility for the mentally retll¢ed -;:IICF.lMR) 
before medicaid payment for placement in a SNF, ':ECF, or·· ICF /MR 
or for placement through the home and community-based services 
program will be authorized. 

(a) Criteria for level of care in preadmission screen
ings are as found in Rule LXI. 

(b) If the person is medicaid eligible prior to 
admission to a SNF, ICF, or ICF /MR, preadmission screening 
must be done prior to admission. 

(c) If the person applies for medicaid while a resident 
of a SNF, ICF, or ICF/MR, preadmission screening must be 
done prior to initial medicaid payment. 

(d) Private pay (non-medicaid) persons may volunteer for 
preadmission screening. 

(3) Referrals for preadmission screening may be made by: 
(a) hospital medical social workers: 
(b) the recipient's family: 
(c) the recipient's attending physician: and 
(d) other interested parties. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE LX RE-EVALUATIONS (1) For persons identified as 
requiring the level of care of an SNF or ICF, and who enroll 
in the home and community-based services program, a re-evalua
tion will take place every 90 days. The process will be as 
contained in Rule LIX. 

(2) For persons identified as requiring the level of 
care of an ICF/MR, and who enroll in the home and community-
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based services program, a re-evaluation will take place every 
6 months. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements HB 424, Ch. 
516, L. 1983. 

RULE LXI LEVEL OF CARE CRITERIA (1) Definitions as 
used in this rule: 

(a) "Medical status" means the medical condition of the 
recipient as determined by objective medical criteria. A 
recipient may be medically unstable, deteriorating, critical 
or terminal. 

(b) "Management minutes" mean the amount of direct 
nursing time, including licensed nursing time, required by the 
recipient, as determined by the department or its de~ignee; 
Direct nursing time, as used in determining ma~agement 
minutes, does not include nursing administrative time, ~pecial 
demands, and other activities or tasks not directly related to 
the medical care of the recipient. 

(c) "Problems" means functional impairments, including 
those involving walking, bathing, grooming, dressing, toilet
ing, transferring, feeding, bladder incontinence,·.tlowel,incon
tinence, special sense impairments (such as spa4ieh ot· hear
ing), mental and behavioral dysfunctions. 

(d) "Specified skilled services" means the following 
20 skilled services: 

(i) special skin care; 
(ii) decubitus care; 
(iii) IV (intravenous) ; 
(iv) oxygen therapy; 
(v) tracheotomy care; 
(vi) special colostomy and ileostomy care; 
(vii) intake and output; 
(viii) sterile dressing; 
(ix) auctioning; 
(x) drug regulation; 
(xi) multiple injections; 
(xii) irrigation/special catheter care; 
(xiii) inhalation therapy; 
(xiv) behavior observation; 
(xv) patient/family education; 
(xvi) isolation; 
(xvii) vital signs evaluation; 
(xviii) overall management and evaluation of care plan; 
(xix) observation and assessment; and 
(xxl tube feeding. 
(2) For elderly persons and physically disabled 

persons, level of care will be assigned using the following 
methodologies: 
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(a) Skilled nursing facility (SNF) level of care is· 
indicated when: 

(i) the person requires 180 management minutes or 
more of nursing care; 

!ii) the person requires one of the specified skilled 
services; 

(iii) the 
licensed nursing 

(iv) the 
teria: 

person requires 40 management minutes of 
time per 24 hours; or 
person meets any two of the following cri-

(A) the person's medical status is unstable, deteri
orating, critical or terminal; 

(B) the person requires 150 minutes or more of .nursing 
care; ("'; 

(C) the person has 5 or more problems determined' to be . 
high-level by the department or its designee. -

(b) Intermediate care facility (SNF) level of ~are is 
indicated when: 

{i) the person does not qualify for skilled 1~1vel of 
care; and c. 

(ii) the person is determined by the department 'pr its.,, 
designee to need care at a level higher than persqhal c~e. 

(c) ICF level of care is also indicated when: 
(i) the person in the absence of the horne and 

community-based services program and related resources would 
require care at the intermediate level as determined by the 
department or its designee through a functional rating of the 
person. The need for such care, arising from this absence, is 
indicated when the person: 

(A) is able to ambulate (walk or wheel) to a dining room 
or equivalent; 

(B) is capable of self care with minimal assistance; 
(C) has four or fewer problems determined to be low 

level by the department or its designee; and 
(D) requires no more than one-hour of nursing care per 

24 hours. 
(d) A candidate for discharge is a person who has 2 or 

less problems. This criteria does not apply to persons with a 
diagnosis of mental illness or mental retardation. 

(3) For developmentally disabled persons, level of care 
will be assigned using the following methodologies: 

(a) Intermediate care facility for the mentally retard
ed (ICF/MR) level of care is indicated when a developmentally 
disabled person as defined in Rule XIV: 

( i) has severe medical problems requiring substantial 
care, but not to the extent that habilitation is impossible; 

(ii) has extreme deficits in self-care and daily living 
skills which require intensive training; or 

(iii) has significant maladaptive social and/or inter
personal behavior patterns which require an on-going, super
vised program of intervention. 
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(b) Skilled nursing facility (SNF) level of care is 
indicated when a developmentally disabled person as defined in 
Rule XIV: 

(i) has needs for medical care which override the need 
for the active treatment provided in an ICF/MR; and 

(iii meets the requirements for SNF level of care as 
found in subsection (2) (a) above, 

(c) Intermediate care facility (ICF) level of care is 
indicated when a developmentally disabled person as defined in 
Rule XIV: 

(i) has needs for medical care which override the need 
for the active treatment provided in an ICF/MR; and 

(iii meets the requirements for ICF level of care as 
found in subsection (2) (b) above. 

The authority of the department to adopt the rule is 
based on HB 424, Ch. 516, L. 1983 and implements H~:424, Ch. 
516, L. 1983. 

RULE LXII QUALIFIED MENTAL RETARDATION PROFESSIONAL 
(1) The department will approve persons . as 9ualified 

mental retardation professionals for purposes •of providing 
pre-~creening as . desc:ibed in Rule LIX and +¥Se management 
servl.ces as descn.bed J.n Rule XVII. ··'· 

(2) Qualified mental retardation professional means a 
person who has specialized training or one year of work 
experience in habilitation or related services with mentally 
retarded or other developmentally disabled individuals. 

(3) The department will accept as evidence of special
ized training the following factors: 

(a) licensure or certification in a profession which 
involves direct care to developmentally disabled persons; 

(b) documentation of training, such as certification as 
a developmental disabilities client programming technician; or 

(c) certification as a developmental disabilities pro
fessional person, 

(4) The department will accept as evidence of work 
experience documentation of supervised employment in direct 
care to developmentally disabled persons. 

The authority of the department to adopt the rule is 
based on 53-6-113 and 53-20-204, MCA and HB 424, Ch, 516, L. 
1983 and implements 53-6-101 and 53-20-203, MCA and HB 424, 
Ch. 516, L. 19 B 3 • 

4. The rules proposed to be amended provide as follows: 
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46.4.127 PROVISION OF CONGREGATE NUTRITION SERVICESr 

88N6REI6A'l'B-~"H-{)N--P.RG'rl-&&.R:S ( 1) An area agency may 
award nutrition service!! funds only to a nutrition service 
provider which: 

(a) provides congregate nutrition services; 
(b) Setl'l provides horne delivered nutrition services di

rectly or by contractl etl'la 
(c) agrees to coordinate its activities with, and pro

vide some meals at, the community focal point; and 
(d) meets the relevant requirements or--ARM--+&~+~~r9 

Rules II through VII. 
(2) An area agency shall award funds to a nutrition ser-

vices provider which: " 
(a) was a nutrition project receiving funds urider the 

former Title VII of the act on September 30, 1978; and. 
(b) has carried out its nutrition serviceeactivities 

with demonstrated effectiveness. 
~3~--'Phe-l'l~~ri~iel'l-:!lerviee:!l-~rev~aer-ehaii~ 
~a~--~rev~ae-~~-er-~~ia~e-meai-~~~-eel'l

grega~e-se~~ii'I'J-a~-ieae~-el'lee-a-l!letyT-f*ve-er-mere.-l!lay!l-et-weeltr 
~h~--ieea~e-~a~e-~~~-serv*ee!l~-~-aa 

~essihie-~e-~he-ma;er*~y-ef-eiig*hie-eider-~eree~•whe~re-ail 
eeher-~ereel'ls-al'ld-~he-e~e~ee-ef-~he-eil!ler-~er:!lel'l-regaraiees-ef 
age.,.-al'la 

~e~--g~ve-~e4~eft~e-~~~~~~~~~-ieea~
*l'lg-a-eel'lgrega~e-s*~e~ 

The authority of the department to amend the rule is 
based on 53-5-205, MCA and implements 53-5-205, MCA. 

46.12.502 SERVICES NOT PROVIDED BY THE MEDICAID PROGRAM 
(1) Items or medical services not specifically included 

within defined benefits of the medicaid program are not reim
bursable under the medicaid program. 

(2) The following medical and nonmedical services are 
explicitly excluded from the Montana medicaid program except 
for those services covered under the health care facility 
licensure rules of the Montana department of health and envi
ronmental sciences when provided as part of a prescribed 
regimen of care to ~he an inpatient of a licensed health care 
facility, and except fO"r those services specificallh avail
able, as listed in Rule XV, to persons eligible for orne and 
community-based services: 

(a) chiropractic services; 
(b) acupuncture services; 
(c) naturopathic services; 
(d) dietician services; 
(e) nurse practitioner services; 
(f) psychiatric social work services; 
(g) mid-wifery.,. services; -
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social work services; 
physical therapy aide services; 
physician assistant services; 

(h) 
(i) 
( j) 
(k) 
(1) 
(m) 
(n) 
(o) 
(p) 

nonphysician surgical assistance service!; 
nutritional service~; 
masseur or masseuse services; 
dietary supplements; 
homemaker services; and 

plumbing 
bile. 

telephone service rn- home, remodeling of home, 
service, car repair and/or modification of automo-

The authority of the department to amend the rule is 
based on 53-6-113, MCA and HB 424, Ch. 516, L. 1983 and 
implements 53-6-141, MCA and HB 424, Ch. 516, L. 1983, 

46.12.5~0 HOME HEALTH SERVICES, DEFINITION (1) Home 
health serv~ces are the following services provided by a 
licensed home health eare agency on a part-time or intermit
tent basis to a recipient in his place of residence;: wHieH 
aees-~-~-~-hespi~!t~T-~~~~-~-~~~~,--er 
il'l~ermed!:ate-ee.re--f'M>i,l·H:,-~~~-ftea.~:,.ifep¥~!!t-il'\ 
etl'\- ~-ee.re--~1:-ity--Uie.t--a-pe--M>t:--~:i-l!'ed-'~-be 
previded-by-tfte-faei~ity~ 

(a) nursing services; 
(b) home health aide services; 
(c) physical therapyr services; 
(d) occupational therapy; services; 
(e) speech therapyt services; and 
(f) medical supplies and equipment sui table for use in 

the home. 
-filt--'i'He--above--!!teP¥i-ees;-~?~Med--te- !!'es:ide!~-e£ 

ski-~~ed-~~~-i-~ee~:i-aee-ee.re-~~~~~--~-eel'\sid
ered-~r-~erv±ee~-~r-~-s~eh;-~-aepartmel'\~~e 
r~~ee-·fe!!'-tfteee~spee!:£!:e-ser¥iees-w!:~i-be-app~ieal!>~e ... 

(2) Place of residence includes a person's own home, a 
ersonal care facilit , a foster home a communit home for 

the developmental y disabled, a rooming house or a retirement 
home. Place of residence does not include a hospital, skilled 
nursing facility or intermediate care facility except that 
home health services may be provided in an intermediate care 
facilit if those services are riot re uired to be rovided b 
t e facility. 

(3) Nursing services may be provided by contract with a 
licensed registered nurse in geographic areas not covered by 
a licensed home health agency, 

The authority of the department to amend the rule is 
based on 53-6-113, MCA and implements 53-6-101, 53-6-131 and 
53-6-141, MCA. 
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46.12.552 HOME HEALTH SERVICES, REIMBURSEMENT (1) Re
imbursement for home health serv1ces will be at cost, subject 
to upper limits defined in subsection (3), as determined by an 
audit conducted according to Title XVIII of the Social 
Security's Act definition of allowable costs, except that: 

J& payment by the home health agency for contracted 
therapy services may not exceed the Montana state medicaid 
therapy fee schedule as an allowable cost for the contracted 
service-.; 

(b)- payment for home health services which are medical 
supplies and equipment and which are provided in intermediate 
,~re facilities as allowed in ARM 46.12.550(2) may not exceed 
the requirements of ARM 46,12.805. 

Subsections (2) and (3) remain the same. , 
(4) Total payment for home health services wii~ ~ not 

exceed $4 00.0 0 per recipient per month.!.. except~ w:t~l!ea~ 
prior authorization £y e£ the department. 

Subsections (5) and (6) remain the same. 

The authority of the department to amend the rule is 
based on 53-6-113, MCA and implements 53-6-101, ~3-6-131 and 
53-6-"41, MCA. 

46.12.555 PERSONAL CARE ATTENDANT SERVICES-iN-A-RBSiPi-

EN'f"-6-H9M6, DEFINITION (1) Personal care attendant 
services in a recipient's l!eme place of residence mean 
medically oriented ·tasks which include basic personal hygiene 
and grooming (bathing, dressing, shaving), assistance with 
toileting, assistance with self-administered medications, 
assistance with food, nutrition, diet (including the prepara
tion~ of meals if incidental to medical need) , and accompany
ing the patient to obtain medical diagnosis or treatment. 

-tiH- M i~ Except as allowed under the home and com
munity-based program, ersonal care attendant services does 
not include basic homemaker chore serv1ces, such as cleaning, 
dishwashing, repair or laundering of clothing, friendly 
visiting, or baby sitting. 

( 2) Place of residence includes a person's own home, 
foster home or a community home for tfie developmentally dis
abled. Place of residence does not include a hospital or a 
long term care facility as defined in 50-5-101 (20), MCA. 

The authority of the department to amend the rule is 
based on 53-6-113, MCA and implements 53-6-101, 53-6-131 and 
53-6-141, MCA. 

46.12.556 PERSONAL CARE ATTENDANT SERVICES, REQUIREMENTS 

~hese-fe~H~feme~~~-~~~~~~~~~-eeft~~tfted-i~ 
ARM-46.~~~~9~-~I!re~~h-46.~2.~98• 
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( 1) Pere&"ai-ee:re-~-ee-1:n·-e-~~'"s--ftoo!e.-m1:!:1!1t. -be 
~reeer~be8-hy-~-~~~~~~~~~~ft-&£-~rea~
me"~"' A provider of personal care attendant services will 
comply with all provider requirements for medicaid as provided 
for in sub-cha ter 3 of ARM Title 46 cha ter 12. 

2) Pereeftai--eare--eerv~ee--m1:!:s~--be--e1:!:~erv~ee8--by--a 
reg~s~ere8-~ Personal care attendant services must be 
prescribed in accordance with a plan of treatment by a physi
cian and must be supervised in accordance with a plan of 
treatment b* a registered nurse. 

( 3) 'l' e--pe-P!!Ie'ft~f-~l!'e--~-~~--ea'ftfte't--he--a 
£am~iy-meMher-~~~~~-~~~~-ep~p~a: Personal 
care attendant services may not be provided to a person by a 
member of that person's immediate family. For the purposes of 
this provJ.sion a mel!iber of that person's immediate family 
includes the following: 

(a) husband or wife1 
(b) natural parent; 
(c) natural childl 
(d) natural sibling; 
(e) adopted child; 
(f) adoptive parent; 
(fi) stepparent, 
( ) stepchild; 
(i) step-brother or step-sister; 
(j) father-in-law or mother-in-law; 
(k) son-in-law or dau hter-in-law; 
1 brother-J.n-law or sister-in- aw; 

(m) grandparent; 
(n) grandchild; 
(o) foster parents; or 
(p) foster child. 
*af--me"~al-~~~-~~-~ftyeiea~-~~~~~-~er-

£erm-re~1:!:~re8-~ere&ftai-eare-eerv~eee~ 
~b~--ah~ii~y-~e-rea8-aft8-wr~~et 
~e~--ab~li~y-~e-~~~~~-~~~-~~-s~eak 

SftgHI!Iht 
~8~--w~li~ftgfteee-~e-~~HH~~~~~~-e£-a 

reg~e~ere8-"1:!:PI!II!IT 
(4) A provider of personal care attendant services must 

be: 
(a) literate and able to communicate as appropriate with 

recipients; 
(b) trained to perform personal care attendant tasks; 

and 
(c) willing to accept specialized training from and 

supervision by a registered nurse. 

The authority of the department to amend the rule is 
based on 53-6-113, MCA and implements 53-6-101, 53-6-131 and 
53-6-141, MCA. 
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46. 12. 1101 APPM€A'l'J9N-AN9-9El'l'I3RMHIA'Pi8N CERTIFICATION 

PROCEDURE FOR NURSING HOME CARE 

( 1 I Nursing home care meanin<;'S professional skilled or 
intermediate nursing care in a licensed facility and may be 
provided under the following conditions7~ 

(a) Each facility must have a signed agreement with the 
department and have designated a certain number of beds for 
each classification of care provided by the facility and a 
per diem rate will have been established in accordance with 
ARM 46.12,1204. 

"Hf (b) Each patient must be placed in a nursing home 
under the direction and care of a physician, 

l£1. Applicants for nursing home admission w.J:t<? are 
medicaid recipients and persons making application for 
medicaid, including those making application foe medicaid 
while residents of nursing homes.!. shall be reviewed and 
certified by a preadmission screening team as requiring 
skilled or intermediate level of care before an a ment will 
be t e:Lr be al . 

(i) PaYJ!Ient for nursing home care shall be effective 
on the date of entry to the nursing home if certification 
occurs prior to entry to the nursing home. 

(ii) Payment for nursing home care shall be effective 
on the date of certification if certification occurs after 
entry to the nursing home. 

(iii) Ninet (90) da retroactive covera e of nursin 
home care :LS ava:L a e on y 

(A) the client was eligible during the 
retroactive period; and 

(B) the client has been certified by the pre-admission 
screenin~ team as requiring skilled or intermediate level of 
care dur:~.n the retroactive eriod. 

Non- me ca:L app cants for admission to a nursing 
home may v~~~n~ari~y---~~~---eo request preadmission 
screening. The preadmission screening team may screen those 
non-medicaid applicants as the team's case load permits. ana 
;,~-ehe-nen-~esieais-app~ieane-re~~eeee-ehie-eerviee7 

Subsections (2) through (10) are deleted i9 their entire-
ty. 

~~~~ (2) All nursing home residents who are recipients 
of medicaid-shall be evaluated on a continuing basis by ehe 
seeignaees--~-ew-~~ the department or its desig
~· Non-medicaid nursing home residents may v~:~neari~y 
e~b~ie--eo re~uest an evaluation by the seei!naees--~~ 
~P!etftieaei~n epartment or its designee, and the deei<;'naeed 
review-~ department or its designee may.!. as the 
caseload permits, evaluate the appropriateness of care 
recel ved by those persons.!. ae----ebe deei<;'rtaeec'l---l!'eYi-ew 
~P<;'etftieaei~n~e eaee~ead-permi~e7 

10-5/26/83 MAR Notice No, 46-2-379 



-592-

~i~~ Jll The levels of care which may be provided 
under the medical assistance program in those kem@!! nursing 
facilities which meet the licensing requirements of the state 
department of health for the particular level of care will 
be: 

Subsections (a) through (b) (ii) remain the same. 
(c) Intermediate care for the mental! retarded is 

a serv1.ce prov1.de in a protected res1.dential setting and 
includes ongoing evaluation, planning, 24-hour supervision, 
coordination and integration of health and habilitation 
services to help each person function at his optimal ability. 
Habilitation treatment is a ro ram of behavioral! stated 

or a person wh1.ch are ase on an 

The authority of the department to amend the. rule is 
based on 53-6-113, MCA and HB 424, Ch. 516, L. 1983 aftd imple
ments 53-6-101, MCA and HB 424, Ch. 516, L. 1983. 

46.12.1102 6€RBBNlN6-6elBB~lNBS-P9R LEVEL OF CARE DETER
MINATIONS ~it--~1\e-!ea~-ef-eM~ffea-eare-~e-~e-previd@-an 

a~~erna~~ve-~e-~~~~-~~~~-~~re;!!!ft@ra~ 
medieai-~~-skiiied-~-eare-~~-eeft~inHtft! 
bae*e7-~~~-~~~-~e~i~e-~-eens~an~-~~~-e£ 
pkys*eian--eerv~ee~-~~~r~~-~-~-~~-~he--heep*~ai 
ee~H:l'\!.,. 

~~~ (1) 'i'here--EH!'e The three basic considerations in 
every levelOf care determination.- are ~a~ the individual 
patient's medical, psychological and-si5cial needs; ~b~ the 
specific services required to fill these needs; and, ~e~ the 
health and other personnel required to adequately provide 
these services. 

(a) Specific level of care criteria, as well as pread
rocedures are found in Rules LIX and LXI. 

J1_ B@~erm ft~ft! Assess1.ng a pat1.ent s me 1.cal 
condition and evaluating the appropriateness of services for 
that condition is primarily a phyetei-an~!! nurse coordinator's 
function. If questions arise regarding the pat1.ent's medical 
condition or the propriety of some or all of the services 
ordered by the attending physician.L beeal!ee--~--eervi-ees 
erdered-~~~-~r-~he-~ype-~~~-~~~,-~he 
ease-~-be-~-~e-~-de!!*!ft!!~ed-~-er!ani~a
~*eft h sician advisor review, includin eer review rna be 
regueste y t e attend1.ng p ys1.c1.an •• 

(3) Assessing a patient's psychological and social 
condition and evaluating the appropriate services for that 
condition is primarily a function of the department or its 
designee. 

The authority of the department to amend the rule is 
based on 53-6-113, MCA and HB 424, Ch. 516, L. 1983 and imple-
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ments 53-6-101 and 53-6-131, MCA and HB 424, Ch. 516, L. 1983. 

SKILLED CARE (1) The goal of skilled care 
is to_..:..:::::=r=::o=:,v:-:;i"'di':e=-:::c-:::a-:r:=:e='iifo===:r==-:,::a~tf'~i':· ents who re uire eneral medical 
management an skilled nurs~ng care on a cont~nuing as~s, but 
who do not require the constant availability of physician 
services ordinaril found onl in the hos ital settin • 

H· (2) Sk~lled nursing care includes components which 
distingui~it from supportive care. Supportive care does not 
require professional health training. One component is the 
observation and assessment of the total needs of the patient. 
Another component is the rendering of direct services to a 
patient where the ability to provide the services requires 
specialized training, such as a registered or a:.: licensed 
practical nurse. . 

-t~t (3) In evaluating whether the services rec,iiJired· by 
the patien~re the continuous skilled service~·whicw consti
tute Rskilled carett, several basic principles are con~idered. 

Subsections (a) through (d) remain the same. 
-t3t (4) Any of the following treatment services or 

care indicate need for skilled narsing· ca~a: 
Subsections (a) through (m) remain the same;.,-

The authority of the department to amend the rule is 
based on 53-6-113, MCA and HB 424, Ch. 516, L. 1983 and imple
ments 53-6-101 and 53-6-131, MCA and HB 424, Ch. 516, L. 1983. 

46.12.3603 FINANCIAL REQUIREMENTS, NON-INSTITUTIONAL
IZED SSI-RELATED INDIVIDUALS AND COUPLES Subsection (1) 

remains the same. 
(2) For individuals and couples under the heading aged, 

blind or disabled individuals or couples who are not receiving 
ssr, the SSI financial requirements which are set forth in 20 
CFR Part 416, Subparts J, K and L, will be used to determine 
whether an individual or couple is eligible with respect to 
resources and with respect to income. 20 CPR Part 416, Sub
part J, contains the SSI criteria for evaluating family rela
tionships; 20 CPR Part 416, Subpart K, for evaluating income, 
including the income of financially responsible relatives; and 
20 CFR Part 416, Subpart L, for evaluating resources, includ
ing the resources of financially responsible relatives. The 
department hereby adopts and incorporates by reference 20 CPR 
Part 416, Subparts J, K and L. A copy of these federal regu
lations may be obtained from the Beparl!llle"l!--o+-Bee-i-a-i---.!t-ftd 
ReRab~i~l!al!~e"-~~-~~.-Be~-~~-i~;-~~~~~r-Heie"a; 
He"l!a"a--S96e4 social security administration. 

(a) Notwithstanding the. above and in accordance with ARM 
46.12.3601(2) (b) and (c), for purposes of this coverage group: 

(i) the increase in OASDI benefits on July 1, 1972 will 
be excluded from unearned income; and 

(ii) any cost-of-living increases in OASDI paid under 
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The authority of the department to amend the rule is 
based on 53-6-113, MCA and HB 424, Ch. 516, L. 1983 and imple
ments 53-6-101 and 53-6-131, MCA and HB 424, Ch. 516, L. 1983. 

46.12.3804 INCOME ELIGIBILITY, NON-INSTITUTIONALIZED 
MEDICALLY NEEDY Subsections (1) through (1) (a) (iii) 

remain the same. 
(b) For groups under non-institutionalized SSI-related 
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individuals and couples, quarterly countable income will be 
determined using the SSI income requirements set forth in 20 
CFR, Part 416, Subpart K, as supported by 20 CFR, Part 416, 
Subpart J. 20 CFR Part 416, Subpart K, contains the SSI 
criteria for evaluating income, including the income of finan
cially responsible relatives, and 20 CFR Part 416, Subpart J, 
contains the SSI criteria for evaluating family relationships. 
The department hereby adopts and incorporates by reference 20 
CFR Part 416, Subparts J and K. A copy of these federal regu
lations may be obtained from the Be~artlftent-"O'i--Bee-ie.i--a-ftd 
Rehae~~~ta~~en-~~-~.~~-Be~-~~ie;-~~~&;-He~ena, 
Men~ana--59694~ social securit~ administration. 

(i) The exem tion from t e income re uirements relatin 
to financial res onsible relat ves as described_ at 
46.12.3603(2 app ~es to ~nd~viduals applying as ~ed cally 
needy. 

Subsections (2) through (4) (c) remain the same. ? 

The authority of the department to amend the ·rule is 
based on 53-6-113, MCA and HB 424, Ch. 516, L. 1983 an?· imple
ments 53-6-101 and 53-6-131, MCA and HB 424, Ch .. 516, L. 1983; 

,.,..... . . . 
46.12.3805 RESOURCE STANDARDS, NON-INSTITUTIONALIZED 
MEDICALLY NEEDY Subsections (1) and (1) (a) remain the 

same. 
(2) For groups under non-institutionalized SSI-related 

individuals and couples, the SSI resource standards set forth 
in 20 CFR, Part 416, Subpart L, as supported by 20 CFR, Part 
416, Subpart J, will be used to determine whether the individ
ual or couple is eligible with respect to resources. 20 CFR 
Part 416, Subpart L, contains the SSI criteria for evaluating 
resources, including the resources of financially responsible 
relatives, and 20 CFR Part 416, Subpart J, contains the SSI 
criteria for evaluating family relationships. The department 
hereby adopts and incorporates by reference 20 CFR Part 416, 
Subparts J and L. A copy of these federal regulations may be 
obtained from the Bepar~ent-ei-See~a~-and-Rehae~~~~a~~en-Ser
v~eee,-~.~~-Bex-~,-~i~-~sr-He~enaT-~--59694~ 
social security administration. 

(a) The exem tion from the 

ARM 46.12.3603 2 ( app to as 
medically needy. 

Subsection (3) remains the same. 

The authority of the department to amend the rule is 
based on ·53-6-113, MCA and HB 424, Ch. 516, L. 1983 and imple
ments 53-6-101 and 53-6-131, MCA and HB 424, Ch, 516, L. 1983. 

5. The 1983 Montana Legislature enacted House Bill 424 
authorizing the Department of Social and Rehabilitation 
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Services to implement a program to provide Medicaid funded 
services in noninstitutional settings. This program of home 
and community-based Medicaid services has been approved by the 
secretary of the United States Department of Health and Human 
Services in accordance with certain provisions of the Omnibus 
Reconciliation Act of 1981. These rules are intended to 
implement that program by providing procedures to govern the 
administration of the program, to determine eligibility of 
persons for the program, to define the services to be 
provided, and to provide rates of reimbursement for the 
services. 

6. Interested parties may submit their data, viiews, or 
arguments either orally or in writing at the hearing. _Written 
data, views, or arguments may also be submitted to the· Office 
of Legal Affairs, Department of Social and Rehabilitattbn Ser
vices, P.O. Box 4210, Helena, Montana 59604, no late;r than 
June 24, 1983, 

7. The Office of Legal Affairs, Department 9f SoJ::ial and 
Rehabilitation Services has been designated to p~~s1.de .over' and 
conduct the hearing. 

Certified to the secretary of State ----~-~M~a~y~l~6~--------' 1983. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adop
tion of a rule and the 
amendment of Rules 
46.12.102, 46.12.302, and 
46.12.303 pertaining to 
medical services, co
payments. 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF A 
RULE AND THE AMENDMENT OF 
RULES 46.12.102, 46.12.302, 
AND 46.12.303 PERTAINING TO 
MEDICAL SERVICES, CO
PAYMENTS 

TO: All Interested Persons 

1. On June 20, 1983, at 9:30 a.m., a public hearing 
will be held in Room 304 of the Social and Rehabilitation Ser
vices Building, 111 Sanders, Helena, Montana, to consider the 
adoption of a rule and the amendment of Rules 46.12. 102, 
46.12.302 and 46.12.303 pertaining to medical services, co
payments. 

2. The rule proposed to be adopted provides a~ follows: 

RULE I RECIPIENT REQUIREMENTS, CO-PAYMENTS ' (1) Each 
recipient, unless eligible for an exemption, must pay to the 
provider the following co-payments not to exceed the cost of 
the service: 

(a) inpatient hospital services, $3. 00 per service not 
to exceed $6S.OO per admission; 

vice; 

(b) outpatient hospital services, $1.00 per service; 
(c) podiatry services, $1.00 per service; 
(d) outpatient physical therapy services, .SO per ser-

(e) speech pathology, .so per service; 
(f) audiology services, .SO per service; 
(g) hearing aides, .so per service; 
(h) outpatient occupational services, .50 per service; 
(i) home health services, $1.00 per service; 
(j) personal care services in a recipient's home, .SO 

per service; 
(k) home dialysis for end stage renal disease, .SO per 

service; 
(1) private duty nursing services, .SO per service; 
(m) clinic services, $1.00 per service; 
(n) psychological services, .SO per service; 
(o) dental services, $1.00 per service; 
(p) outpatient drugs, the amount specified in ARM 

46.12.703; 
(q) prosthetic devices, durable medical equipment and 

medical supplies, $.50 per item for items that do not require 
prior authorization, and $3.00 per item for items that require 
prior authorization; 

(r) optometric services, $1.00 per service; 
(s) eyeglasses, $1.00 per service; and 
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(t) physician's services, $1.00 per service. 
(2) The following recipients are exempt from co-pay-

ments: 
(a) individuals under 21 years of age, 
(b) pregnant women; and 
(c) inpatients in a hospital, skilled nursing facility, 

intermediate care facility or other medical institution if 
such individual is required to spend for the cost of medical 
care all but his personal needs allowance, as defined in ARM 
46.12. 4008, including individuals served under the home and 
community-based services waiver as provided for in Rule XI 
through LVII of MAR Notice No. 46-2-379 published in the 
Montana Administrative Register. 

(3) No co-payment will be imposed with respect to emer
gency services or family planning services. 

The authority of the department to adopt this rule is 
based on Sections 53-2-201 and 53-6-113, MCA, and the rule 
implements Section 53-6-141, MCA. 

3. The rules as proposed to be amended provide as 
follows: 

46.12.102 MEDICAL ASSISTANCE, DEFINITIONS (1) Depart
ment means the Montana department of social and rehabilitation 
services. 

( 2) Medically necessary service, or services, means a 
service reimbursable under ARM, Title 46, chapter 12, sub
cha ters 5,7 8 9 and 20 or an service listed se aratel on a 
hospital claim which is reasonab y ca culated to prevent, 
diagnose, correct, cure, alleviate, or prevent the worsening 
of conditions in a patient which: 

Cal endanger life, or 
(b) cause suffering or pain, or 
(c) result in illness or infirmity, or 
(d) threaten to cause or aggravate a handicap, or 
(e) cause physical deformity or malfunction and there is 

no other equally effective, more conservative, or substan
tially less costly course of treatment more suitable for the 
recipient requesting the service or, when appropriate, no 
treatment at all. 

(i) Services which are considered by the medical profes
sion as experimental or which are generally regarded by the 
medical profession as unacceptable treatment will not be con
sidered medically necessary for the purpose of the medical 
assistance program. 

( ii) Emergency service means a service performed after 
the rovider's usual hours of business or a service that must 
be prov1 e 1n a ospital emergency room to prevent the death 
or serious im airment of the health of a reci ient. 

Subsections 3 t roug (35 remain the same. 
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The authority of the department to amend this rule is 
based on Section 53-6-113, MCA, and the rule implements 
Sections 53-6-101, 53-6-131, and 53-6-141, MCA. 

46.12.302 CONTRACTS 
the same. 

(a) 

Subsections (1) through (3) remain 

services to an 

same. 

The authority of the department to amend this rule is 
based on Sections 53-2-201 and 53""6-113, MCA, and the rule 
implements Sections 53-6-101, 53-6-111, 53-6-113 and 53-6-141, 
MCA. 

46.12.303 BILLING, REIMBURSEMENT, CLAIMS PROCESSING, AND 
PAYMENT Subsections (1) through (3) remain the same. 
(a) Providers may bill recipients for the co-payments 

specified in Rule I. . 
Subsections (4) through 171 (b) remain the same. 
The authority of the department to amend this rule is 

based on Sections 53-2-201 and 53-6-113, MCA, and the rule 
implements Sections 53-6-101, 53-6-111, and 53-6-141, MCA. 

4, The Department is proposing these co-payments 
because the executive budget was developed using the antic
ipated savings from co-payments allowed under the federal Tax 
Equity and Responsibility Act of 1983. Therefore, the pay
ments are necessary to assure that the Department stays within 
its appropriation for Medicaid. Co-payments are intended to 
encourage Medicaid recipients to use the Medicaid program for 
only necessary medical care and to avoid unnecessary or exces
sive use of Medicaid services. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
June 28, 1983. 

6. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing, 

~.~4-t.---D lOr, Socia ~ehabilita-
tion Services 

Certified to the Secretary of State --~M~a~y~l~6~----------' 1983. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal 
of Rules 46.16.101 through 
46.16.103, 46.16.105, 
46.16.106, 46.16.108, 
46.16.110 and 46.16.115 
pertaining to the end stage 
renal program 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEAL 
OF RULES 46.16.101 THROUGH 
46.16.103, 46.16.105, 
46.16.106, 46.16.108, 
46.16.110 AND 46.16.115 
PERTAINING TO THE END STAGE 
RENAL PROGRAM 

1. On July 1, 1983, the Department of Social and Reha
bilitation Services will repeal Rules 46.16.101 through 
46.16.103, 46.16.105, 46.16.106, 46.16.108, 46.16.110 and 
46.16.115 pertaining to the End Stage Renal Program. 

2. The rules to be repealed can be found on pages 
46-6197 through 46-6214 of the Administrative Rules of 
Montana. 

3. The department is repealing these rules as directed 
by SB 418, Ch. 692 passed by the 48th Legislature. SB 418 
transfers the End Stage Renal Disease Program to the Depart
ment of Health and Environmental Sciences and repeals the 
above-stated rules of this department relating to the End 
Stage Renal Disease Program. 

0~ ~•bill••-
tion Services 

Certified to the Secretary of State Xay 16 1983 -----------------' . 
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BEFORE THE BOARD Of PUBLIC EDUCATION 
OF THE STATE Of MONTANA 

In the matter of the adoption 
of Rule 10.57.112 Certif1cation 
of Exchange Teachers 

TO: All Interested Persons 

NOTICE Of THE ADOPTION OF 
RULE 10.57.112 
CERTIFICATION Of EXCHANGE 
TEACHERS 

1. On March 17, 1983, the Board of Public Education 
published notice of the proposed adoption of Rule 10.57.112 
Certification of Exchange Teachers, at page 217 of the 
Montana Administrative Reg1ster, issue number 5. 

2. The agency has adopted the rule as proposed. 
3. No comments or testimony were received. 

HARRIETT C. MELOY, CHAIRMAN 
BOARD Of PUBLIC EDUCATION 

Certified to the Secretary of State May 12, 1983 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

NEW EMERGENCY RULE 

1. Statement of reasons for emergency: House Bill 207, 
passed by the 1983 Legislature at the initiative of the 
Legislative Auditor, eliminated the statutory fee schedule in 
Section 37-42-308, MCA, and, in place of the statute gave the 
department the authority to set fees to cover the costs of 
administration associated with applications for certification 
of individuals as water supply system or wastewater treatment 
plant operators, as well as the ongoing licensing program. 
Since the bill was effective March 28, 1983, the fee schedule 
in the statute was eliminated on that date, with the result 
that no fee schedule now exists until the department promul
gates one by rule. 

However, the law continues to require certified operators 
to apply for renewal of their licenses and to pay the required 
fee prior to July 1 of each year or suffer license suspension. 
At present, no fee is required because no fee schedule exists. 
The licensing and certificaton program for water and waste
water system operators is entirely funded through the fees 
paid by individuals renewing licenses prior to July 1 and new 
applicants for certificates, most funding coming from the 
approximately 1150 individuals in the former category. In 
effect, if no fees are paid prior to July 1, the department 
will b~ unable to perform its statutory duty to ensure, 
through its licensure and certification program (including 
the conducting of examinations), that operators of water and 
wastewater systems are qualified to .operate those systems 
safely, resulting in a profound threat to public health. 

It is impossible to adopt and make effective a rule con
taining a fee schedule before the middle of July, much less 
~rior to July 1 of this rear, if normal rulernaking procedure 
1s followed. Therefore, 1n order to ensure that the licensing 
and certification program can continue, the department is 
adopting an emergency fee rule, effective iiiUIIediately, which 
contains fees for licensure of each class of operator, with 
the intent to adopt a permanent fee rule as soon as possible. 

2. The rule provides as follows: 

RULE I FEES An applicant for certification or a 
certihed operator applying for renewal of his certificate 
must pay to the department the fee below which is set for the 
class in which he is or wishes to be certified: 

(1) Class I, $20 
(2) Class II, $15 
(3) Class III, $10 
(4) Class IV, $5 
( 5) Class V, $3 
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3. The authority of the department to adopt the rule is 
based on section 37-42-202, MCA, and implements sections 
37-42-304 and 37-42-308, MCA. 

4. The rule is effective May 16, 1983. 

Certified to the secretary of State ___ M~ay~l~6~,~1~9~8~3~------
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BEFORE THE BOARD OF CRIME CONTROL 
OF THE STATE OF MONTANA 

In the matter of the 
Amendment of Rule 
23.14.408 

TO: All Interested Persons: 

NOTICE OF THE 
AMENDMENT OF RULE 
23.14.408 

l. On February 10, 1983 the Board of Crime Control pub
lished notice of a proposed amendment to rule 23.14.408 concern
ing certification requirements for peace officer trainees 
attendance and performance at certified training courses on 
page 113 of the 1983 Montana Administrative Register, issue 
number 3. 

2. The agency has amended the rule as proposed. 
3. No comments or testimony were received. The agency has 

amended the rule as it provides standards for those peace officers 
who have prior law enforcement training and experience at the 
supervisory level in another state, are presently employed at 
the level by Montana law enforcement agencies and are requesting 
supervisory certification. 

Adminio<~~ 
Certified to the Secretary of State May 05, 1983 
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BEFORE THE BOARD OF CRI}ffi CONTROL 
OF THE STATE OF MONTANA 

In the matter of the 
Amendment of Rule 
23.14.409 

TO: Ail Interested Persons: 

NOTICE OF THE 
~~NDMENT OF RULE 
23.14.409 

1. On February 10, 1983 the Board of Crime Control pub
lished notice of a proposed amendment to rule 23.14.409 concern
ing certification requirements for peace officer trainees 
attendance and performance at certified training courses on 
page 115 of the 1983 Montana Administrative Register, issue 
number 3. 

2. The agency has amended the rule as proposed. 
3. No comments or testimony were received. The agency has 

amended the rule as it provides standards for those peace officers 
who have prior law enforcement training and experience at the 
command level in another state, are presently employed at 
the level by Montana law enforcement agencies and are requesting 
cormnand certification. 

Certified to the Secretary of State May 05, 1983 

10-5/26/83 Montana Administrative Register 



-606-

BEFORE THE BOARD OF CRIME CONTROL 
OF THE STATE OF MONTANA 

In the matter of the 
Amendment of Rule 
23.14.410 

TO: All Interested Persons: 

NOTICE OF THE 
AMENDMENT OF RULE 
23.14.410 

1. On February 10, 1983 the Board of Crime Control pub
lished notice of a proposed amendment to rule 23.14.410 concern
ing certification requirements for peace officer trainees 
attendance and performance at certified training courses on 
page 117 of the 1983 Montana Administrative Register, issue 
number 3. 

2. The agency has amended the rule as proposed. 
3. No comments or testimony were received. The agency has 

amended the rule as it provides standards for those peace officers 
who have prior law enforcement training and experience at the 
administrative level in another state, are presently employed at 
the level by Montana law enforcement agencies and are requesting 
administrative certification. 

dm''4~ 
Certified to the Secretary of State May 05, 1983 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 46.12.703 pertaining 
to medical services, out
patient drugs, reimbursement 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.703 PERTAINING 
TO MEDICAL SERVICES, OUT
PATIENT DRUGS, REIMBURSE
MENT 

l. On January 27, 1983, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.12.703 pertaining to medical services, 
outpatient drugs, reimbursement at page 65 of the 1983 Montana 
Administrative Register, issue number 2. 

2. The department has amended the rule as proposed. 

3. No comments or testimony were received. 

D and Rehab~1ita-

Certified to the Secretary of State ----~M~a~y~l~6~--------' 1983. 
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VOLmtE NO. 4 0 OPINION NO. 11 

TELEVISION DISTRICTS Tax exemption for recipients of 
CATV signal; 
MONTANA CODE ANNOTATED - Sections 7-13-2528, 7-13-2529. 

HELD: The exemption from television district taxes 
for CATV subscribers provided in section 
7-13-2529, MCA, benefits subscribers to CATV 
systems which receive signals from a 
television district translator. 

10 May 1983 

Willis M. McKeon, Esq. 
Phillips County Attorney 
Phillips County Courthouse 
Malta, Montana 59538 

Dear Mr. McKeon: 

You have requested my opinion on the following question: 

Does the exemption from television district 
taxes provided for in section 7-13-2529, MCA, 
for persons receiving signal "through the 
medium of a community antenna system on which 
they are a subscriber in good standing" 
benefit subscribers to a cable television 
system which receives its signals from a 
tax-supported television translator? 

Title 7, chapter 13, part 25, MCA, authorizes creation 
of television districts for the purpose of providing 
television translators with the capacity to bring 
television signals to remote parts of the State. 
Section 7-13-2528, MCA, authorizes television district 
commissioners to levy a special tax for that purpose 
against persons residing within the district. Section 
7-13-2529, MCA, exempts from the tax persons who do not 
benefit therefrom, including persons who "receive 
service through the medium of a community antenna 
system" (hereinafter abbreviated "CATV"). Your letter 
informs me that a television district was created in 
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Phillips County providing three stations to residents of 
the district. In 1980, a CATV system opened for 
business, providing its subscribers with seven new 
stations and also furnishing the three old stations 
through a signal acquired from the television district 
translator. You inquire whether the CATV subscribers 
may benefit from the tax exemption provided in section 
7-13-2529, MCA, even though they receive the benefits of 
the television district translator indirectly through 
the CATV service. 

As a general rule, tax exemption statutes should be 
narrowly construed to promote equity in tax policy. III 
Sutherland Statutes and Statutory Construction § 66.09 
(4th ed. 1974); but see ~ Country Club v. Department 
of Revenue, 37 St. Rptr. 479, 482, 608 P.2d 111, 115 
0980) . In furtherance of this policy, at least one 
court has stated that " [ t] he claimant for an exemption 
must show that his demand is within the letter as well 
as the spirit of the law." Jones v. Iowa State Tax 
Commission, 247 Iowa 530, 74 N.W.2d 563,565(I9Sb). 
Application of the rule of construction would seem to 
require a holding denying exemption to CATV subscribers 
who benefit from the tax-supported translator from which 
their CATV provider receives its signal. I am unable to 
reach such a conclusion here, however, for two reasons. 
First, although the policy behind the statute may be 
clear, the statutory language is equally clear. It 
provides a tax exemption for subscribers receiving 
service from CATV, without qualification: 

The taxpayers in the television district who 
do not receive the signal of the television 
translator station or who receive direct 
reception from the television station from 
which the television translator repeats a 
signal or receive service through the medium 
of ~ cOiiiinun~t;:: antenna s~stem on Wlllch thby 
are a subscriber ~n ~ stanalng will e 
exempt from the pa~ent of the tax Tor the 
su1port or f!'ie teev~sion serv~ces or t'fie 
te evisiort dTSlr~ct.... (Emphasis aadea:f 

§ 7-13-2529(1}, MCA. Since rules of statutory 
construction cannot be applied to add or delete words 
from a statute, Reese v. Reese, 38 St. Rptr. 2157, 2159, 
637 P.2d 1183, rnss-(198rr;-l am unable to rely on the 
rules cited above to amend the statute to qualify the 
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tax exemption there granted. See also Butte Country 
Club, 608 P.2d at 114. SecOriO,myconclus:lOn is 
bolstered by the actions of the 1983 Legislature in 
rejecting HB 527, which would have amended section 
7-13-2529, MCA, to withdraw the tax exemption from CATV 
subscribers who indirectly benefit from a television 
district translator. The Legislature had the 
opportunity to clarify the statute and explicitly 
qualify the tax exemption. Their refusal to do so 
suggests a legislative intent that the exemption extend 
to all CATV subscribers. 

There is an element of unfairness in this result, since 
it allows CATV subscribers to receive the benefits of a 
television district translator without paying a share of 
the tax, while at the same time requiring those persons 
within the district who do not receive CATV service to 
shoulder an inordinate share of the tax burden. 
However, the power to remedy the situation rests with 
the Legislature, and I am not empowered to achieve 
through an attorney general's opinion a result which the 
Legislature has expressly rejected. See Murra* Hospital 
v. Angrove, 92 Mont, 101, 116, 10 P.~577, 5 3 (1932). 

THEREFORE, IT IS MY OPINION: 

The exemption from television district taxes for 
CATV subscribers provided for in section 7-13-2529, 
MCA, benefits subscribers to CATV systems which 
receive signals from a television district 
translator. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 
for adoption of new rules or amendment or repeal of existing 
rules filed with the Secretarv of State. Proposals of the 
Department of Revenue are reviewed only in regard to the 
orocedural reauirements of the Montana Administrative 
Procedure Act. The Committee has the authority to make 
recommendations to an agencv regarding the adoption, amendment 
or repeal of a rule or to request that the agency prepare a 
statement of the estimated economic impact of a proposal. In 
addition, the Committee may poll the members of the Legislature 
to determine if a orooosed rule is consistent with the intent of 
the Legislature or, during a legislative session, introduce a 
Joint Resolution directing an agency to adoot, amend or repeal 
a rule. 

The Committee welcomes comments from the public and invites 
members of the public to appear before it or to send it written 
statements in order to bring to the Committee's attention any 
difficulties with existing or prooosed rules. The address is 
Room 138, Montana State Caoitol, Helena, Montana, 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANn 
AND THE MONTANA AD~INIS~RATIVE REGISTER 

Definition: Administrative Rules of Montana (ARM) is a loose
leaf compilation bv department of all rules of 
state departments and attached boards presently 
in effect, except rules adopted up to three months 
previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthlv, 
containing notices of rules oroposed bv agencies, 
notices of rules adopted bv agencies, and inter
pretations of statute and rules bv the attornev 
general (Attorney General's Opinions) and agencies' 
(Declaratory Rulings) issued since publication of 
the preceding register. 

Use of the Administrative Rules of ~lantana (ARM) 

Known 
Sub-ject 
Matter 

Department 

Subject 
Matter and 
Title 

1. Consult General Index, Montana Code Annotated 
to determine denartment or board associated with 
subiect matter or statute number. 

2. Refer to Chapter Table of Contents, Title 1 
through 4n, page i, Volume 1, ARM, to determine 
title number of department's or board's rules. 

3. Locate volume and title. 

4. Refer to topical index, end of title, to locate 
rule number and catchphrase. 

Title Number 5. 
and Deoartment 

Refer to table of contents, page 1 o' title. 
Locate oage number of chanter. 

Title 
Number and 
Chanter 

Statute 
Number and 
Department 

Rule In ARM 

6. 

7. 

8. 

Go to table of contents of Chanter, locate 
rule number by reading catchphrase (short 
phrase describing the rule.) 

Go to cross reference table at end of each 
title which lists each ~ICA section number and 
corresnonding rules. 

Go to rule. Update by checking the accumula
tive table and the table of contents for the 
last register issued. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through March 31, 
1983. This table includes those rules adopted during the 
period April 1, 1983 through June 30, 1983, and any proposed 
rule action that is pending during the past 6 month period. 
(A notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1983, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1982 and 1983 Montana Administrative 
Registers. 

ADMINISTRATION, Department of, Title 2 

I-VII Sexual Harassment, p. 194, 287 

COMMERCE, Department of, Title 8 

(Board of 
8.6.413 
(Board of 
8.22.1606 
(Board of 
8.24.404 

(Board of 
8.28.901 

(Board of 
8.40.403 

(Board of 
8.42.402 

Architects) 
Fee Schedule, p. 313 

Horse Racing) 
and other rules - Trifecta Wagering, p. 197 

Landscape Architects) 
and other rules - Seals and Issue License -
Renewals, p. 201, 344 

Medical Examiners) 
and other rules - Standards for Emergency Medical 
Technicians, p. 2039, 475 

Pharmacists) 
and other rules - Examinations - Fee Schedule -
Sanitation and Equipment Requirements - New 
Pharmacy - Change in Location and Ownership - Class 
IV Facility - Internship Program, p. 204, 344 

Physical Therapy Examiners) 
and other rules - Examinations, Fees, Temporary 
License - Alternative Disciplinary Action, p. 1995, 
2164, 348 

8.42.406 Reciprocity License, p. 1992, 346 
(Board of Professional Engineers and Land Surveyors) 
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8.48.604 and other rules - Reciprocity for Registered Land 
Surveyors - Expiration of Registration, Renewal -
Verification of Competency - Expired Certificate -
Engineer Non-Resident Practice in Montana - Corner 
Recordation, p. 315 

(Private Investigators and Patrolmen) 
8.50.422 Fee Schedule, p. 49 
(Board of Public Accountants) 
I-VII Enforcement, p. 367 
8.54.410 Fee Schedule, p. 210, 345 
(Board of Water Well Contractors) 
I Fee Schedule, p. 322 
(Milk Control Division) 
8.79.301 Licensee Assessments, p. 212, 499 
(Financial Bureau) 
I Semi-Annual Assessment, P. 372 
(Board of Milk Control 
8.86.301 Pricing Rules, p. 214 

EDUCATION, Title 10 

(Board of Public Education) 
I Certification of Exchange Teachers, p. 217 

FISH, WILDLIFE & PARKS, Department of, Title 12 

I 
12.2.202 
12.6.106 

12.8.205 

outfitters Examination, p. 241 
Distribution of Department Lists, p. 243 
and other rules - Ice Shelters - Water Skiers -
Electric Motors, p. 238 
and other rules - Public Use of Recreational Areas, 
p. 288 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I- II 
16.6.116 
16.10.101 
16.32.101 

16.38.302 

Laboratory Fees, p. 393 
Fees for Copies and Research, p. 391 
Food Standards, p. 2123 
and other rules - Review of Certificate of Need 
Application for New Institutional Health Services 
and Facilities, p. 1586, 158, 373 
Laboratory Fees-Drinking Water, p. 291 

INSTITUTIONS, Department of, Title 20 

20.10.101 and other rules- Reimbursement Policies, p. 1, 302 

JUSTICE, Department of, Title 23 

23.3.119 and other rules - Vision Standards - Road Signs and 
Road Rules - Incomplete Examinations - Person 
Eligible for Driving Rehabilitation Program -
Driver Rehabilitation Program - Cancellation for 
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Withdrawal of Consent for a Minor - Other 
Information Resulting in Change of Status of 
Driver's License- Altered Driver's License, p. 323 

23.3.131 and other rules - Proof of Name and Date of Birth -
Military Persons -Dishonored Checks -Driver's 
License, p. 395 

23.3.145 and other rules - Civilian Driving Examiners -
Release of Driving Records - Duplicate Licenses -
Driver Rehabilitation Point System, p. 163, 350 

(Crime Control) 
23.14.408 Requirements for the Supervisory Certificate, p. 

113 
23.14.409 Requirements for the Command Certificate, p. 115 
23.14.410 Requirements for the Administrative Certificate, p. 

117 

LABOR AND INDUSTRY, Department of, Title 24 
(Human Rights Commission) 
24.9.225 and other rules - Dismissal of No Cause Complaints 

- Right to Sue Letters, p. 399 
24.9.250 Time for Review of Hearing Examiners Decisions, p. 

119, 351 
24.9.1407 Notice of Adoption of an Amendment to a Federal 

Agency Rule Presently Incorporated by Reference -
EEOC Sex Discrimination Guidelines, p. 329 

LIVESTOCK, Department of, Title 32 

I-III 
32.3.2001 
32.15.501 

Livestock Brands, p. 298 
Brands and Earmarks, p. 294 
Fees for Filing Notices Regarding Security 
Agreements, p. 296 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

Exemption of Certain Transmission Lines From the 
Provisions of the Major Facility Siting Act, p. 244 

REVENUE, Department of, Title 42 

I Deduction of Windfall Profit Tax, p. 1908 
42.20.111 and other rules- Appraisal of Timberlands, p. 

2076, 500 
42.20.141 and other rules- Appraisal of Agricultural Lands, 

p. 58, 121 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-II 
I-XV 
46.4.101 

46.5.508 

State Public Assistance, p. 462 
Blind Vendors Program, p. 330 
and other rules - Services for Senior Citizens, p. 
436 
Foster Care Review Committee, p. 428 
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46.5.608 
46.6.1401 
46.9.301 
46.9.602 

46.11.101 

46.11.120 

46.12.102 
46.12.216 

46.12.502 

46.12.503 

46.12.703 

46.12.1201 

46.12.2002 
46.12.3803 
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and other rules - Youth Care Facilities, p. 404 
Kidney Dialysis Transplant Program, p. 179. 503 
and other rules - Matching Grant-in-Aids, p. 441 
and other rules - Community Services Block Grants, 
p. 447 
Notice of Adoption of an Amendment to a Federal 
Agency Rule Incorporated by Reference - Food Stamp 
Program, p. 300 
and other rule - Food Stamp Program, Pilot 
Projects, p. 67, 352 
Medical Assistance, Definitions, p. 430 
Restriction of Access to Medical Services, p. 122, 
354 
Service Not Provided by the Medicaid Program, p. 
2010 
and other niles - Inpatient and Outpatient Hospital 
Reimbursement Rates and Services Including Drug and 
Alcohol Treatment Services, p. 471 
Medical services, Out-patient Drugs, Reimbursement, 
p. 65 
and other rules - Reimbursements for Skilled 
Nursing and Intermediate Services, p. 452 
Medical Services, Physician Services, p. 434 
Medically Needy Income Standards, p. 459 
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