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and where written comments may be submitted. The rule section
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF DENTI1STRY

In the matter of the proposed ) NOTICE OF PUBLIC HEARING FOR

adoption of a new rule con- ) THE PROPOSED ADOPTION OF A
cerning unprofessional conduct) NEW RULE ON UNPROFESSIONAL
rules. } CONDUCT

TO: All Interested Persons:

The notice of proposed adoption published in the Montana
Administrative Register on August 26, 1982 at pages 1579 through
1581, is amended as follows because the Montana Dental Associa-
tion requested a public hearing.

1, On Wednesday, December 1, 1982 at 10:00 a.m., a public
hearing will be held in the auditorium of the new Highway Depart-
ment building, 2701 Prospect Avenue, Helena, Montana to consider
the proposed adoption of a new rule ccncerning unprofessional
conduct.

2. The proposed adoption is as printed in the 1982 Montana
Administrative Register on August 26, 1982 at pages 1579-1581,
issue number 16.

3. The rule is proposed for the reasons stated in that
notice.

4. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board
of Dentistry, 1424 9th Avenue, Helena, Montana 59620-0407, no
later than December 8, 1982.

5. Geoffrey Brazier, Helena, Montana has been designatcd
to preside over and conduct the hearing.

6. The authority of the board to make the proposed adcption
is based on section 37-4-321 (3), MCA and implements the same.

BOARD OF DENTISTRY
ROBERT W. FRITZ, D.D.S.
PRESIDENT

,

,
s

. //
BY:_ . (i—-,/ e
GARY 'BUCHANAN, DIRECTOR
DEPARTMENT OF COMMERCLC

e

Certified to the Secretary of 3tate, October 29, 1982.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD CF DENTISTRY

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION
adoption of new rules for alter-) OF NEW RULES FOR ALTERNATIVE
native disciplinary actions. )} DISCIPLINARY ACTIONS.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 10, 1982, the Board of Dentistry proposes
to adopt new rules for alternative disciplinary actions.

2. The rules as proposed will read as follows:

"I. GROUNDS FOR DENIAL OF A LICENSE (1) Failure to

meet any requirements or standard established by law or

by rules adopted by the board; and/or

(2) Fajlure to pass the licensing examination; and/or

(3) False representation of facts and information on
an application for licensure; and/or

{4) Having another person appear in his/her place for
the licensing examination; and/or

{5) A course of conduct which would he grounds for
discipline under section 37-4-321, MCA. {authority - sec-
tion 37-1~136,MCA; implement ~ sections 37-1-136,37-4-323,
MCA)

IT. LICENSE ON PROBATION (1) A licensee may be put
on probation for:

(a) conviction of a misdemeanor relating to his profes-
sional practice; and/or

(b) physical or mental unfitness not yet to the degree
of being legally decreed incompetent but serious enough
to warrant monitoring; and/or

{c) violations of the professional code of conduct which
did not cause serious harm to the patient/client or others
but which are not acceptable practice; and/or

(d) assuming duties and responsibilities within the
practice of dentistry or dental hygiene without adequate
training or when competency has not been maintained.
(authority - section 37-1-136, MCA; implement - sections
37-1-136, 37-4-321, 323, MCAa)

ITI. REPRIMAND OR CENSURE OF A LICENSEE (1) The board
may elect to reprimand or censure a licensee for:

(a) lesser infractions of the unprofessional conduct
code; and/or

(b} committing an act which fails to conform to the
acceptable standards of the dental profession  which,
if allowed to continue or increases in severity, could
be detrimental to the patient/client or others. (authority -
section 37-1-136, MCA; implement - sections 37-1-136, 37~
4-321, 323, MCa.)

IV. DISCIPLINARY PROCEDURES IN ANOTHER STATE (1) When
the board has knowledge that a person licensed in Montana
or applying for a license has had a license to practice
revoked, suspended or restricted in another state, the

21-11/108/82 MAR Notice No. 8-16-20
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board shall:

(a) obtain a copy of the findings of fact and con-
clusions from the board that took the disciplinary
action;

(b) determine if the findings of fact warrant sus-
pension or revocation of Montana license;

(c) determine if the findings of fact warrant a restricted
license with specified limitations. (authority - section
37-1-136, MCA; implement - sections 37-1-136, 37-4-32},
323, MCa)

V. NOTIFICATION OF DENIAL OR DISCIPIINARY ACTION

(1) The board shall give any applicant or licensee whose
application for licensure is denied, or against whom dis-
ciplinary action is proposed, written notice containing
a statement:

{a) of the reason({s) for the proposed denial or dis-
ciplinary acticon; and

(b) directing the applicant's attention to his/her rights
to a hearing under the provisions of the Montana Adminis-
trative Procedures Act. {authority =- section 37-1-136,
MCA; implement - sections 37-1-136, 37-4-323, MCA)

VI. REQUEST FOR HEARING The applicant or licensee is
entitled to a hearing before the board which is requested
by depositing in the mail 20 days after receipt of notice,
a certified letter addressed to the department and con-
taining such regquest. (authority - section 37-1-136, MCA;
implement - sections 37-1-136, 37-4-323, MCA)

VII. CONSIDERATION OF REAPPLICATION FOR A LICENSE
AFTER PREVIOUS DENTAL (1) Reapplication for a license
previously denied must include evidence of rehabilitation,
or elimination or cure of the causes of denial.

{2) Evaluation of reapplication for a license denied
under section 37-4-323, MCA, will he based upon, but not
limited to:

{a) the severity of the act or omission which resulted
in the denial of license; and/or

(b) the conduct of the applicant subsequent to the denial
of license; and/or

(c) the lapse of time since denial of license; and/or

(d) compliance with any condition the board may have
stipulated as a prerequisite for reapplication; and/or

{e) the degree of rehabilitation attained by the appli-
cant as evidenced by statements sent directly to the board
from qualified people who have professional knowledge of
the applicant; and/or

(f}) personal interview by the board, at their discretion.
{authority ~ section 37-1-136, MCA; implement - sections
37-1-136, 37-4-323, MCA)

VIII. EMERGENCY ACTION (1) 1If the board finds that
public health, safety and welfare imperatively requires
emergency action and incorporates a finding to that effect

MAR Notice No. B8-16-20 21-11/10/82
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in its order, summary suspension of a license may be

ordered pending proceedings for revocation or other

action. Such proceedings shall be promptly instituted

and determined., Findings justifying emergency action

need not be based on statutes found in Chapter 4, Title

37, MCA,as long as the facts are outlined in the order

of emergency action taken. (authority - section 37-1-

136, MCA; implement - section 37-1-136, 37-4-323, MCA)

3. The board is proposing the new rules to set out specific
actions to be taken by the board for specific problem areas
in order to implement sections 37-1-136, 37-4-321 and 323, MCA,

4. Interested persons may submit their data, views or
arguments concerning the proposed adoption in writing to the
Board of Dentistry, 1424 9th Avenue, Helena, Montana 59620~
0407, no later than December 8, 1982,

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to the Board of Dentistry, 1424 9th Avenue,
Helena, Montana 59620~0407, no later than December 8, 1982.

6. If the board receives requests for a public hearing
on the proposed adoptions from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoptions; from the Administrative Code Committee of the legis-
lature; from a governmental agency or subdivision; or from an
association having not less than 25 members wWho will be directly
affected, a hearing will be held at a later date. Notice of
the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be 115 persons based on the 1150 licensees
in Montana.

7. The authority and implementing sections are cited after
each proposed rule.

BOARD OF DENTISTRY
ROBERT W. FRITZ, D.D.S.
PRESIDENT

. e
o /if‘ //////

BY:_ 7 /;\ . i ey 2] —
GARY BUI AN, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, October 29, 1982.

21-11/10/82 MAR Notice No. 8=16-20
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HEARING AID DISPENSERS

IN TIE MATTER of the proposed ) NOTICE OF PROPOSED AMENDMENTS
amendments of ARM 8.20.401 con-) OF ARM 8.20,401 TRAINEESHIP
cerning traineeship regquire- ) REQUIREMENTS AND STANDARDS
ments and 8.20.402 subsection ) and 8.20.402 FEES

(2} concerning fees. )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

l. On December 10, 1982 the Board of Hearing Aid Dispensers
is pgoposing to amend rules ARM 8.20.401 concerning traineeship
requirements and 8.20.402 subsection (2) concerning fees.

2. The proposed amendment of 8.20.401 will add a new sub-
section {e) and will read as follows: (new matter underlined,
deleted matter interlined)

"8.20,401 TRAINEESHIP REQUIREMENTS AND STANDARDS (1)...
(e} Supervision of trainee. The dispenser will:

(i) peruse every fitting made by the trainee. He/she
shall approve the selection of the ear mold, aid and choice
of ear to fit.

(ii) The dispenser shall periodically go with the

trainee to see the fitting by a follow-up visit.

{111) The dispenser shall have personal contact with
the customer of the trainee who is difficult to satisfy
in his/her fitting."

3, The board is proposing the amendment as there are no
guidelines for the dispenser to use to maintain high standards
for supervising a trainee so he will be an asset, not a decterent
in protecting the public when the trainee becomes licensed.

The authority of the board to make the proposed amendment is

based on section 37-16-202, MCA and implements secticn 37-16-

405, MCA.

4. The proposed amendment of 8.20.402 subsection (2) will
read as follows: (new matter underlined, deleted matter inter-
lined)

"g.20.402 FEES (1) ...

(2) The 525-60 35.00 fee paid by a trainee covers his
period of traineeship and his first test. Failure of the
test will reguire an additional $45.00 to renew his
trainee license.

{3) ..."

5, The board is proposing the amendment so that the trainee
will pay the same amount as a regular licensee. At the present
time, over a six month period, the trainee can apply for a
trainee license, and renew it for only $70 while a regular
licensee must pay $80.00. The board has determined that the
administrative cost for the two programs are equal, therefore
the fees should be equal. The authority of the board to make
the proposed change is based on section 37-16-202, MCA and imple-~
ments section 37-16-405, MCA, ]

6., Interested persons may submit their data, views or

MAR NOTICE NO. 8-20-10 21-11/10/82
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arguments concerning the proposed amendments in writing to the
Board of Hearing Aid Dispensers, 1424 9th Avenue, Helena, Montana
59620-0407 no later than December 8, 1982.

7. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to the Board of Hearing Aid Dispensers, 1424
3th Avenue, Helena, Montana 59620~0407 no later than December
8, 1982.

8. If the board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever
is less, of the persons who are directly affected by the proposed
amendments; from the Administrative Code Committee of the legis-
lature; from a governmental agency or subdivision; or from an
association having not less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of
the hearing will be published in the Montana Administrative
Register.

9. The authority and implementing sections are listed
after each proposed change.

BOARD QF HEARING AID DISPENSERS
BARBARA GOING, CHAIRMAN

S
BY: /’/;;Z:H g lisz:—“

¥ BU 2N, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, October 29, 1982.

21-11/106/82 MAR Notice No. 8+20<10
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PHYSICAL THERAPY EXAMINERS

IN THE MATTER OF the proposed )} NOTICE OF PUBLIC HEARING ON
amendment of 8.42.406 concern- ) THE PROPOSED AMENDMENT OF ARM
ing reciprocity licenses ) 8.42.406 RECIPROCITY LICENSES

TO: All Interested Persocons:

1. On Monday, December 6, 1982 at 10:00 a.m. a public
hearing will be held in the auditorium of the new Highway Depart-
ment building, 2701 Prospect Avenue, Helena, Montana, to con-
sider the proposed amendment of 8.42.406.

2. The rule as proposed to be amended provides as follows:
(new matter underlined, deleted matter interlined)

"8.42.406 RECIPROCITY LICENSES (1) Each applicant

applying for reciprocity licensure must have taken the

Professional Examination Service examination or the

National Registry Exam in another state to be considered

for licensure by reciprocity. All Professional Examination

Service scores must be reported directly to the hoard office

through the Interstate Reporting Service. All National

Registry Exam scoreg must be wverified by the American

Congress of Physical Medicine and submitted by the applicant

to the board. 1If the overall score of the Professional

Examination Service exam, is equal to or higher than

1.5 standard deviation below the national mean, the indivi-

dual may be licensed by reciprocity. 1f the overall score

of the National Registry exam is equal to or higher than

a C-, which is approximately egquivalent to a score that

is _equal to or higher than 1.5 standard deviation below

the national mean, for the professional examination ser-

vice exam, the individual may be licensed by reciprocity.

{2)...

3. The board received a petition for above stated rule
change from Bruce Charles Campbell, Billings, Montana. The
board is scheduling a hearing to obtain the views of its licensees
with regard to the proposed change. The petitioner's reasons
for the change are as follows:

‘The current rule may be in conflict with the statute, sec-
tion 37-11-307, MCA,or the statute may be unconstitutional as
administered. Section 37-11-307, MCA, provides in part that
the department may license a physical therapist without examina-
tion whois aphysical therapist licensed under the laws of another
state if the requirements for a physical therapist in the state
in which the applicant was licensed were at the date of his
license substantially equal to the requirements in force in
this state. Arguably, the National Registry exam is "substan-
tially equal" to the Professional Examination Service exam,
and the omission. of reference to the National Registry Exam in
the current rule, may therefore be in conflict with this "sub-
stantially equal” provision of the statute. If the board excludes
consideration of the National Registry exam, under the discre-
tion given it in section 37-11-307 or 37-11-303, MCA, such

MAR NOTICE NO. 8-42-6 21-11/10/82
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statute may be unconstitutional because it is an overly broad
delegation and exercise of authority by the board. In the event,
the current statute, section 37-11-307 authorizes and enables

the board to enact a rule which includes the National Registry
exam as prerequisite to licensure by reciprocity.

The current rule may be unlawful. The application of the
current rule may be an unlawful restraint of trade if it pro-
hibits qualified physical therapists from doing business in
the state of Montana. The current rule may also be unlawful
on the basis that it discriminates on the basis of age of phy-
sical therapists, because older physical therapists may be ex-
cluded from practicing in Montana or other states because the
National Registry exam existed when physical therapists, who
are now older, took the exam.

The National Registy Exam is "substantially equal” to
the Professional Examination Service Exam. In 1965, when the
petitioner took the National Registry exam in the state of Ohio,
a candidate for licensure could take either the Professional
Examination Service exam or the National Registry exam. The
two exams are similar.

The rule may exclude gualified physical therapists from
practicing in Montana. The current rule may exclude otherwise
qualified physical therapists, in addition to the petitioner,
from practicing in Montana totally because of an arbitrary and
capricious exclusion of reference to the National Registry exam
in the current rule.

Other states may deny reciprocity to plysical therapists
licensed in Montana. Reciprocity is based on equal treatment
between states, and if Montana arbitrarily denies licensure
to physical therapists who have taken the National Registry
exam, other states may deny licensure to physical therapists
licensed in the state of Montana.

The current rule may have resulted from oversight, is unfair
and unlawful to the petitioner, others similarly situated and
the public. The current rule, and its failure to include refer-
ence to the Natioral Registry exam, may have been an oversight.
The current rule and its application to exclude otherwise
qualified physical thexapists, who have taken the National
Registry exam and not the Professional Examination Service exam
from the state of Montana, could adversely affect the medical
profession in Montana and the general public.

4. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board
of Physical Therapy Examiners, 1424 9th Avenue, Helena, Montana
59620-0407, no later than December 8, 1982,

5. The authority of the board for the proposed amendment
is based on section 37-11-201, MCA and implements section 37-
11-307, MCA.

6. Geoffrey Brazier, Helena, Montana has been designated
21-11/1n/82 MAR Notice No. 8-42-6



-1994-

to preside over and conduct the hearing.

BOARD OF PHYSICAL THERAPY

EXAMINERS
JEROME B. CONNOLLY, R.P.T,

CHAIRMAN _

/' ';’l . -

BY: -‘/'/i;, R f/
GARY.BUCHANAN, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, October 29, 1982.

MAR Notice No. 8-40-6 21-11/1n/82
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BETORE THE BOARD QF PHYSICAL THERAPY EXAMINERS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendments of ARM 8.42,402 con-) OF ARM 8.42.402 EXAMINATIONS,
cerning examinations, 8.42.403 ) B8.42.403 FEES, 8.42,405 TEMPOR-
concerning fees, 8.42,405 con- ) ARY LICENSES AND PROPOSED ADOP-
cerning temporary licenses, and) TION OF NEW RULES FOR ALTERNA-

proposed adoption of alter=- ) TIVE DISCIPLINARY ACTION
native disciplinary action )
rules. } NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 10, 1282, the Board of Physical Therapy
Examiners proposes to amend rules 8.42.402 concerning examina-
tions, 8.42.403 concerning fees, 8.42.405 concerning temporary
licenses, and proposes to adopt new rules for alternative dis-
c¢iplinary actions.

2. The proposed amendment of 8.42,402 will read as follows:
{new matter underlinad, deleted matter interlined)

"8,42.402 EXAMINATIONS (1) The examination will be the

Professional Cxamination Service or another eguivalent

oxamination and a jurisprudence examination covering

Montana physical therapy statutes and rules, as the board

may in its discretion approve and adopt.

(2) The examination and meeting dates will be the first
Tuesday in April and the first Tuesday in October of each
year. Applicants must have their applications jin the board
office at least 45 days prior to the examination date.

{3) The board may, after review of an application, request
the applicant to meet with the board at a time designated
by the board and prior to licensure, for the purpose of
conducting an oral interview.

(4) Applicants for examination shall file with the board
office an application which shall include the following:

{a) application for examination fee ®€-6106-08;

{b}) copy of their certificate of graduation from a board
approved physical therapy school;

(c) three affidavits of good moral character;

(2) verification of physical therapy instruction and
graduation; and

{(e) recent photograph of the applicant.

{5) The applicant's passing score for the PES is to be
equal to or higher than 1.5 standard deviation below the
national mean. The passing score on the jurisprudence
examination shall be 75%."

3. The board is proposing the change to impose the require-
ment that examination candidates pass a jurisprudence examination
to guarantee to the public that the candidates are knowledgeable
in Montana law and rules governing physical therapists. The
authority of the board to make the proposed change is based
on section 37-11-201, (1) {a), MCA and implements sections 37-
11-303, 304, MCA.

21-11/10/82 MAR Notice No. 8-42-7
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4. The proposed amendment of 8.42.402 will read as follows:
{new matter underlined, deleted matter interlined)
"8.42.403 FEES (1) The fees shall be as follows:
{a} Application for examination (for each

examination taken) $+668+60 120.00
(b) Application for reciprocity

licensure 5366-00 120.00
{c) Renewal $25.00
(d) Late renewal ({if paid after April

1) $35-68 45.00
(e) Temporary license $36-66 15.00

(2) All fees are non-refundable."

5. The board is proposing the fee change to set fees com-
mensurate with program costs as required by section 37-1-134,
MCA. The authority of the board to make the proposed change
is based on sections 37-1-134 and 37-11-201, MCA and implements
sections 37-11-304, 307, 308, and 309, MCA.

6. The proposed amendment of 8.42.405 will amend sub=
section [4) of the rule and will read as follows: (new matter
underlined, deleted matier interlined)

"8.42.405 TEMPORARY LICENSES (1) ...

(4)  If the applicant fails the PES examination, he may
sit for the next scheduled examinations with a limit of

3 examinations inclusive of the first. The jurisprudence

examination may be repeated as often as monthly with no

limit to the number of times taken, bhut must be taken
under the proctor of a board member or the department.

Temporary licenses will not be extended while the applicant

is waiting to retake the examination or examinations.”

7. The board is proposing the amendment to specify that
a candidate may take the Professional Examination Service exam-
ination with a limit of 3 examinations inclusive of the first
and to specify that the jurisprudence examination may be repeated
with no limit on the number of times. The authority of the
board to make the proposed change is based on section 37-11-
201, MCA and implements section 37-11-309, MCA.

8. The proposed new rules for alternative disciplinary
actions will read as follows:

"I. GROUNDS FOR DENIAL OF A LICENSE The following shall

be grounds for denial of a license to practice physical

therapy:

(1) Failure to meet any requirement or standard esta-
blished by law or by rules adopted by tha board;

{2) Failure to pass the licensing examination;

(3) False representation of facts and information on

an application for licensure;

{4) Having another person appear in his/her place for
the licensing examination; and/or

{5) A course of conduct which would be grounds for
discipline under section 37-11~-321, MCA. [authority -

MAR Notice No. 8-42=7 21-11/10/82
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37-1-136, MCA, 37-11-201, MCA; implements - Sections 37~
1-136, 37-11-201 (1) (d), 37-11-321, MCA)

II. LICENSE ON PROBATION (1) A licensee may be put
on probation for:

(a) conviction of a misdemeanor relating to his profes-
sional practice;

{b) physical or mental unfitness not yet to the degree
of heing legally decreed incompetent but serious enough
to warrant monitoring;

{c}) violations of the professional code of conduct which
did not cause serious harm to the patient/client or others
but which are not acceptable practice; or

(d) assuming duties and responsibilities within the
practice of physical therapy without adeguate training
or when competency has not been maintained. (authority -
sections 37-1-136, McA, 37-11-201, MCA; implement sections
37-1~136, 37-11-201 (1) (d), and 37-11-321, MCA}

11I. REPRIMAND OR CENSURE OF A LICENSEE (1) The board
may elect to reprimand or censure a licensee for:

{a) lesser infractions of the unprofessional conduct
code; or

(b) committing an act which fails to conform to the
acceptable standards of the physical therapy profession
which, if allowed to continue or increases in severity,
could be detrimental to the patient/client or others.
{authority = sections 37-1-136, MCA, 37-11-201, MCa; implement
sections 37-1-136, 37-11-201 (1) {d), and 37-11-321, MCA)

IV. DISCIPLINARY PROCEDURES IN ANOTHER STATE (1) When
the board has knowledge that a person licensed in Montana
or applying for a license has had a license to practice
revoked, suspended or restricted in another state, the
board shall:

(a) obtain a copy of the findings of fact and conclusions
from the board that took the disciplinary action;

(b} determine if the findings of fact warrant suspension
or revocation of Montana license; or

(c) determine if the findings of fact warrant a restrict-
ed license with specified limitations. (authority - Sections
37-1-136, MCA, 37-11-201, MCA; implement sections 37-1-
136, 37-11-201 (1) {(d), and 37-11-321, MCA)

V. NOTIFICATIYON OF DENIAL OR DISCIPLINARY ACTION (1)
The board shall give any applicant or licensee whose
application for licensure is subject to refusal or against
whom disciplinary action is proposed written notice con=-
taining a statement of:

(a) the reason(s) for the proposed refusal or disciplin-
ary action;

(b) the legal authority for the refusal or disciplinary
action;

{c) the particular sections of statutes and rules in-
volved; and
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() how the applicant may protect his/her right to a
hearing under the provisions of Montana Administrative
Procedures Act. (authority - sections 37-1-136, MCA, 37-
11-201, MCA; implement sections 37-1-136, 37-11-201 (1) (4),
and 37-11-321, MCA)

VI. RE%UEST FOR HEARING (1) The applicant or licensee
is entitled to a hearing before the board which shall be
requested and conducted in accordance with the Montana
Administrative Procedures Act., (authority - sections 37-
1-136, MCA, 37-11-201, MCA; implement sections 37-1~136,
37-11-201 {1) {d), and 37-11-321, MCA)

VII. CONSIDERATION OF REAPPLICATION FOR A LICENSE AFTER
PREVIQUS DENIAL (1) Reapplication for a license pre-
viously refused must include a description of rehabilita-
tion or elimination or cure of the cause for refusal.

{2) Evaluation of reapplication for a license denied
under section 37-11-321, MCA,will be based upon, but not
limited to:

(a) the severity of the act or omission which resulted
in the refugal of license;

(b) the conduct of the applicant subsequent to the
refusal of license;

(¢) the lapse of time since refusal of license;

{(d) compliance with any condition the board may have
stipulated as prerequisite for reapplication;

(e) the degree of rehabilitation attained by the applicant
as evidenced by statements sent directly to the board from
qualified people who have professional knowledge of the
applicant; and

(£) personal interview by the board, at their discretion.
(authority - sections 37-1-136, MCA, 37-11-201, MCA; implement
sections 37-1-136, 37-11-201 {1} {d), and 37-11-321, MCA)

VII1. EMERGENCY ACTION (1) 1If the board finds that public
health, safety and welfare imperatively requires emergency
action and incorporates a finding to that effect in its order
summary suspension of a license may be ordered pending
proceedings for revocation or other action. Such proceed-
ings shall be promptly instituted and determined. Finding
of emergency action need not be based on statutes found
in Chapter 11, Title 37, MCA as long as the facts are out-
lined in the order of emergency action taken. " (authority -
sections 37-1-136, MCA, 37-11-201, MCA; implement sections
37-1-136, 37-11-201 (1) {d), and 37-11=-321, MCA)

9. The board is proposing the rules to comply with sections
37-1-136, MCA and 37-11-201 {1) (d) and 37-11-321, MCA and to
specifically set out what other disciplinary actions may be
imposed by the board.

10. Interested persons may submit their data, views or
arguments concerning the proposed amendments and adoptions in
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writing to the Board of Physical Therapy Examiners, 1424 9%th
Avenue, Helena, Montana 59620-0407, no later than December 8,
1982.

11. 1If a person who is directly affected by the proposed
amendments and adoptions wishes to express his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request along
with any written comments he has to the Board of Physical Therapy
Examiners, 1424 9th Avenue, Helena, Montana 59620-0407, no later
than December 8, 1982.

12. If the board receives requests for a public hearing
on the proposed amendments and adoptions from either 10% or 25,
whichever is less, of the persons who are directly affected
by the proposed amendments and adoptions; from the Administra-
tive Code Committee of the legislature; from a governmental
agency or subdivision; or from an association having not less
than 25 members who will be directly affected, a hearing will
be held at a later date. Notice of the hearing will be pub~
lished in the Montana Administrative Register. Ten percent
of those persons directly affected has been determined to be
20 based on the 200 licensees in Montana.

13. The authority and implementing sections are listed
after each proposed change.

BOARD OF PHYSICAL THERAPY
EXAMINERS

JEROME B, CONNOLLY, R.P.T,.
CHATRMAN

/477 //

BY: 4//<: R
GAREY BUCHANAN, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, October 29, 1982.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMENDMENTS
of Rules 10.55.202, 10.55.205, ) OF RULES 10.55.202, 10.55.,205,
10.55,207, 10.55.302, and ) 10.55.207, 10.55.302, and
10,55.503 relating to the ) 10.55.503 relating to the
accreditation standards ) accreditation standards
NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On December 10, 1982, the Board of Public¢ Education
proposes to amend rules 10.55.202, 10.55.205, 10,55.207,
10.55.302, and 10.55.503 which relates to the accreditation
standards and amendments will specify special education
standards.

2. The rules as proposed to be amended provides as
follows:

10.55.202 BOARD OF TRUSTEES (1) Boards shall conduct
regular monthly meetings and keep records in accordance with
state law.

{2) Each school district shall formulate a written com-
prehensive philosophy of education which reflects the needs of
students, and a statement of goals which describes the district's
particular philosophy. The school district shall publicize
the availability of such statements so that persons so wishing
may secure a, copy, and such statements shall be reviewed
annually by each school district and revised as deemed necessary.

(3) Each school district shall have written policies
which delineate the responsibilities of the board, the superin-
tendent and personnel employed by the school district. Policies
will be reviewed annually by the school district and will be
available to employees and patrons of the school.

(4) Each school district will have a written policy re-
garding student and parent due process rights.

Lél Each school district shall have valid, written ¢on-
tracts with all regulary employed certified administrative,
supervisory and teaching personnel.

(6) Each school district shall schedule a school term con-
sisting of at least 180 days, Monday through Friday, in accor-
dance with state law. A Saturday may not count as an instruc-
tional day unless it is used as a make-up day when an emergency
has closed school during the regular school week. In such emer-
gencies, approval for holding school on a Saturday must be ob-
tained from the superintendent of public instruction except
where an emergency is of one day's duration and is to be made
up on Saturday of the same week, in which instance the district
or county superintendent may approve the Saturday make-up day.

(7) The board of trustees shall transact official business
with professional personnel and other employees through the
district superintendent of schools except as provided in section
39-31-101 through 39-31-304 of state law.
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(8) The board of trustees shall adopt specific policies
and procedures for evaluation of certified staff. A compre-
hensive individual personnel file based on specific evalua-
tion of every teacher, principal, supervisor and other certi-
fied staff employed in the district shall be maintained. The
individual being evaluated shall be provided with a copy of
the written evaluation and shall be granted access to his/her
evaluation file. -

AUTH: 20-7-101 IMP: 20-1-301, 20-1-303

10.55.205 SUPERVISORY AND ADMINISTRATIVE TIME (1) Super-
vision and administration shall inc¢lude a continuous inservice
program for the improvement of instruction. A minimum in-
service program shall consist of monthly meetings of staff
devoted to instructional improvement. Teachers, supervisors
and administrators shall plan together the inservice pro-
grams for curriculum development and/or instructional planning.

(2) All specifically designated supervisors shall be
certified in accordance with state statutes and with the policies
of the Board of Public Education when:

{(a) These positions are required by special programs.

(b) Positions are involved in hiring, evaluation, re-
tention and dismissal.

AUTH: 20-7-101 IMP: 20-7-101

10.55.207 STUDENT RECORDS (1) Each school shall keep
a permanent file of student records which shall include the
name and address of the student, parent or guardian, birth-
day, academic work completed, level of achievement (grades,
standardized achievement tests), immunization record as per
20-5-406 MCA, and attendance data of the student. Student
records shall be kept in a fireproof file or vault in the
school building or for rural schools, in the county superin-
tendent's office. Each school district shall establish poli-
cies and procedures for the state and federal laws which
assure that an individual's privacy is respected.

(2) All inactive permanent records from a school that
closes shall be sent to the county superintendent or the
appropriate county official.

(3) Special Education Records

(a) Each school shall maintain a separate special educa-
tion records file for each student recelving special education
and/or related services, As a minimum, each record will contain
a current referral form, permission for evaluation, child sStudy
team report with accompanying evaluation data, individualized
education program and permission for program placemeént.

(b) TRecords will be maintained in CORI1dGHtial manner
to include secure storage.
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(¢) Each district shall establish written procedures for
the destruction of confidential records. Records are to be
kept for a minimum of five years after termination of special
education services or after age 18 or legal age.

AUTH: 20-7-101 IMP: 20-7-101

10.55.302 CERTIFICATES (1) All teachers shall hold valid
Montana teaching certificates. Also, administrative personnel
who teach shall hold teaching certificates. All supervisory
personnel shall hold appropriate certificates. The term "all
teachers" shall be interpreted to include teachers involved
in the classroom instructional activities of any federally
financed program or project. School psychologists shall hold
a valid Class 6 (Specialist) certificate. Those school psy-
chologists who have been fully approved for funding by the
special education unit of the office of public instruction by
December 31, 1980, have had at least half-time employment during
a school year between September 1, 1975, and May 31, 1981, and
hold a gix-year approval which expires prior to July 1, 1984,
can continue to serve as a school psychologist until the
expiration date of the approval when they must be certified
with a Class 6 Specialist certificate. An emergency authoriza-
tion of employment is not a valid certificate; it is granted to
a district which, under emergency conditions, cannot secure
the services of a certified teacher. Neither study hall super-
visors nor teacher aides need to be certified; however, an
instructional aide assigned to a classroom shall be under the
direct supervision of that c¢lassroom's teacher.

(2) All personnel coaching intramural cor interscholastic
athletics shall have successfully completed a course in first
aid,

(3) 1In accordance with state law, salary shall be with-
held from teachers who have not registered their certificates
in the office of the county superintendent within 60 calendar
days after their term of service begins.

(4) All teachers shall file official transcripts of all
college work in the office of their chief school administrator.
If there is no district superintendent or principal, the county
superintendent is the chief school administrator.

(5) All personnel whose gqualificatigns are not outlined
in the certification standards must have a license issued by
the appropriate state or federal licensing agency if required
in existing rules and regulations,

AUTH: 20-7-101 IMP: 20-4-101, 20-4-202

10,55.503 SCHOOL PLANT AND FACILITIES

(1) through (8) remain the same.

(9) Minimum essential facilities must be available
and accessible to all students.
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(10) Special education classrooms are in a school
building and are in a regularly utilized school building
comparablé to regular classrooms within a district. Handi-
capped children are not discriminated against Because of the
Tack of appropriate Tacilities.

AUTH: 20-7-101 IMP: 20-3-324, 20-6-622, 20-6-624

3, The beoard of public education is proposing these
amendments because the board and the office of public instruc-
tion believe that special education should be part of the
accreditation standards,

4, Interested parties may submit their data, views or
arguments concerning the proposed amendments in writing to
Allen D. Gunderson, Chairman, Board of Public Education,

33 South Last Chance Gulch, Helena, Montana 59620 no later
than December 8, 1982.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submitthis request along with any
written comments he has to Allen D. Gunderson, Chairman, Board
of Public Education, 33 South Last Chance Gulch, Helena,
Montana 59620 no later than December 8, 1982.

6. If the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the pro-
posed amendments; from the Administrative Code Committee of the
legislature; from a governmental sub-division or agency;
or from an association having not less than 25 members who
will be directly affected, a hearing will be held at a later
date. TMNotice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 100 persons based on 1,000
school administrators in the state of Montana.

7. The authority of the agency to make the proposed
amendments is based on section 20-7-101, MCA, and tHe rules
implement sections 20-1-301, 20-1-303, 20-7-101, 20-7-101,
20-4-101, 20-4-202, 20-3-324, 20-6-622, and 20-6-624, MCA.

C)géllﬁk:7:>(§;bw\o{AA:=4A
ALLEN D. GUNDERSON, CHAIRMAN
BOARD OF PUBLIC EDUCATION

Py L[&oﬁm l/m "')(M

i
Certified to the Secretary of State October 29, '19)82
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPQSED AMENDMENT
of Rule 10.60,101 Board of ) OF RULE 10.60.101 BOARD OF
Public Education Policy ) PUBLIC EDUCATION POLICY
Statement ) STATEMENT

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On December 10, 1982, the Board of Public Education
proposes to amend rule 10.60.101, Board of Public Education
Policy Statement that relates to special education.

2. The rule as proposed to be amended provides as
follows:

10.60,101 BOARD OF PUBLIC EDUCATION POLICY STATEMENT

(1) It shall be the policy of the board of public educa-
tion to foster the development and continuation of appropriate
special education services for all identified handicapped
children with the opportunity to become confident, dignified
and self-sufficient members of society to the greatest extent
possible. ¥eo-aceemplish-this-gealy-handicapped-ehildpen—-
are-to-be-edugated-with-ron-handicapped-children-in-the-diskrial
in-whieh-they-liver--A-ghild-nay-be-removed-from-the-vegular-
edueation-program-only-when-doeumentation-shews—that-the-ehild
cannet-be-edueated-in-the-regutar-pregrams

2} --The-regional-serviges-program-is-to-previde-speeial-
educabion~servi@es-te-handicapped-ehildren-wheo-eannot-effi-
eiently-be-served-by-a-proegram-operated-by-an-individual-geheol
district-or-by-geveral-aooperating-seheel-distriets~--Regardless
eof-where-a~ahild-receives—-eduecational-serpvieesy~the-distriok-
where-the-ehild-lives-is-respensible~-fer-the-educatienal
program-of-the-ahild.

AUTH: 20-2-121 IMP: 20-7~402

3. The board of public education is proposing this
amendment on the recommendation of the office of public
instruction in order to simplify the policy.

4. Interested parties may submit their data, views or
arguments concerning the-proposed amendment in writing to
Allen D. Gunderson, Chairman, Board of Public Education,

33 South Last Chance Gulch, Helena, Montana 59620 no later
than December 8, 1982.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Allen D. Gunderson, Chairman, Board
of Public Education, 33 South Last Chance Gulch, Helena,
Montana 59620 no later than December 8, 1982.
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6. If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the pro-
posed amendment; from the Administrative Code Committee of
the legislature; from a governmental sub-division or agency;
or from an association having not less than 25 members who
will be directly affected, a hearing will be held at a later
date. Notic¢e of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 100 persons based on 1,000
school administrators in the state of Montana.

7. The authority of the agency to make the proposed
amendment is based on section 20-2-121, MCA, and the rule
implements section 20-7-402, MCA.

Clle T Brndine..

ALLEN D. GUNDERSON, CHAIRMAN
BOARD OF PUBLIC EDUCATION

By

Certified to the Secretary of State October 29, 1982
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

IN THE MATTER of Proposed Amend-) NOTICE OF PROPOSED AMENDMENT
ment of Rule 38.5.1405 Regarding) OF RULE 38.5.1405
Termination of Gas and Electric ) NO PUBLIC HEARING

Service, )} CONTEMPLATED

TO: All Interested Persons

1. On December 20, 1982, the Department of Public Service
Regulation proposes to amend Rule 38.5.1405 "NOTICE PRIOR TO
AND AT THE TIME OF TERMINATION", regarding termination of gas
and electric service.

2. The rule as proposed to be amended provides as follows:

38.5.1405 NOTICE PRIOR TO AND AT THE TIME OF TERMINATION

(1) A utility may not terminate service to any residen-
tial, firm, commercial, industrial or other customer wunless
written notice is served.

(2) Termination notice shall be served as follows:

(a) Tf no response to the first notice is received within
ten days of mailing, the utility must send a second notice by
first class or certified mail (return receipt requested). The
second notice must be sent by the utility or personally served
on the customer at least ten days prior to the date of the pro-
posed termination.

(b) A utility may terminate utlllty services upen serving
written notice five business days prior to the proposed
termination date when a customer:

(1) remits an 1nsuff1c1ent funds check as payment to the
utility after receiving the first notice of termination, or
1i) breaches a pa zment agreement made pursuant to ARM
38.5.] A415
B (c) The provisions of ¢33} (a) shall govern notice of
termination to landlord customers, except that the first notice
must be sent at least 30 days prior to the date of the proposed
termination.

€33 (d) The utility shall give written notice of the pro-
posed termination for nonpayment to each residential unit rea-
sonably likely to be occupied by an affected tepant of a land-
lord customer subject to termination. Such notice shall not be
rendered earlier than five business days following initial
notification to the landlord customer. However, if the land-
lord customer disputes the amount owing, such notice shall not
be rendered until the dispute has been resolved. In no event
shall such notice be served upon the tenants less than 15 days
prior to the termination of service to the landlord customer on
account of nonpayment. Upon affidavit, the Commission may, for
good cause shown by the utility, reduce the minimum time
between notification of the landlord customer and notification
of the tenants.

e Prior to termination of service the utility must make
a diligent attempt to contact the customer, either in person or
by telephone, to apprise him of the proposed action. If tele-
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phone or personal contact is not made, the utility employee
shall leave notice in a place conspicuocus to the customer that
service will be terminated on the next business day unless the
delinguent charges have been paid.

€43 (3) Wwhen service is terminated, the utility employee
terminating service shall leave notice upon the premises in a
place conspicuous to the customer that service has been termi-
nated which gives the address and telephone number of the
utility where the customer may arrange to have service
restored. The utility shall have personnel available after the
time of termination and during normal business hours authorized
to reconnect service if the conditions cited as grounds for
termination are corrected to the utility's satisfaction and
upon payment of any reconnection charge specified in the
utility's filed tariffs.

3. The Public Service Commission 1s proposing this
amendment to Rule 38.5.1405 in order to clarify a utility's
obligation to provide termination notice after a customer has
once been notified and has entered into some type of payment
arrangement. The amendment is intended to eliminate unneces-
sary consecutive notices and to encourage realistic payment
arrangements wherever possible.

4. Interested parties may submit their data, views or
arguments concerning the proposed adoption in writing to Robert
A. Nelson, Public Service Commission, 1227 11lth Avenue, Helena,
Montana 59620, no later than December 10, 1982.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments oral-
ly, he must make written request for a public hearing and
submit this request along with any written comments he has to
Robert A. Nelson, Public Service Commission, 1227 11lth Avenue,
Helena, Montana 59620, no later than December 10, 1982.

6. If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
repeal; from the Administrative Code Committee of the legis-
lature; from a governmental sub-division or agency; or from an
association having not less than 25 members who will be direc-
tly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be 25 persons based on all public utility
customers in the State of Montana.

7. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana 59620 (Telephone 449-2771) is available and may
be contacted to represent consumer interests in this matter.

8. The authority for the Commission to amend this rule is
based on Section 69-3-103, MCA, and the rule implements Section
69-3-102, MCA.

i E.” BOL . Chairman
CERTIFIED TO THE SECRETARY OF STATE OCTOBER 26, 1982
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PUBLIC HEARING
ment of Rule 46.14.401 per- ) ON THE PROPOSED AMENDMENT
taining to the weatheriza- ) OF RULE 46.14.401 PERTAIN-
tion assistance program, } ING TO THE WEATHERIZATION
prioritization for service. ) ASSISTANCE PROGRAM

TO: All Interested Persons

1. On December 2, 1982, at 9:30 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana, to
consider the amendment of Rule 46.14,401 pertaining to the
weatherization assistance program, prioritization for service,

2. The rule as proposed to be amended provides as
follows:

46.14,.,401 PRIORITIZATION FOR SERVICE (1) The depart-
ment has established a priority formula in (2) below, for low
income weatherization assistance.

(2) The applicable benefit award matrices amount f£from
the low income enerqgy assistance program found in ARM
46.13,401 is multiplied by;

‘(a) either 25 for eligible applicants 60 years or older
who own their place of residence or 25 for eligible applicants
who are disabled as defined by 20 CFR 416.901 who own their
place of residence. The department hereby adopts and incor-
porates by reference the definition of a disabled person found
in 20 CFR 416.901. A copy of these federal regqulations may be
obtained from the Department of Social and Rehabilitation. Ser-—
vices, P.O. Box 4210, 111 Sanders, Helena, Montana 59604;

(b) either 7 for eligible applicants 60 years or older
who rent their place of residence or for applicants who are
disabled as defined by 20 CFR 416.901 who rent their place of
residence;

(c) 3.5 for all other eligible applicants who own their
place of resgidence;

(d) 1 for all other eligible applicants who rent their
place of residence.

(3) If there exists a weatherization related imminent
threat to the health or safety of an eligible household, their
home may be designated a higher prioritv. To be so designat-
ed, it is the obligation of the household to provide proof of
the imminent threat to health or safetvy to the local contrac-
tor who must request emergency designation from the depart-
ment.

(4) Eligible homes will be prioritized quarterly,
{5} Weatherization will be scheduled to minimize travel
and other non-productive costs.
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(a) A scheduled home with non-productive costs exceeding
one hundred dollars ($100.00) will be advertised for bids
within the locality of the work to be performed.

(b) If a local sub-contractor is unavailable or cost
excessive, the scheduled home will be  prioritized highest in
the following contract period and so notified.

(6) Eligible homes, scheduled to receive partial
weatherization from any other agency, mav be prioritized
higher to allow coordination and avoid duplication of weather-
ization services.

The authority of the department to amend the rule is
based on Section 53-2-201, MCA, and the rule implements
Sections 90-4-201 and 90-4-202, MCA,

3. It 1is necessary to amend the weatherization rule
regarding priority for weatherization service in order to
facilitate coordination and avoid duplication of other exist-
ing or proposed conservation programs.

4, Interested parties may submit their data, views, or
arguments, either orally or in writing at the hearing. Writ-
ten data, views, or arguments may also be submitted to the
Office of Legal Affairs, Department of Social and Rehabjlita-
tion Services, P. O. Box 4210, Helena, Montana 59604, no later
than December 10, 1982.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside

over and conduct the hearing.
/é'MA. dagﬁ.u.u\

¢tor, Social and Rehabilita-
tion Services

Certified to the Secretary of State October 29 , 1982,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING
of Rule 46.12.502 pertaining to } ON THE PROPOSED AMENDMENT
medical services not provided by ) OF RULE 46,12,502 PER-
the medicaid program; drug and }  TAINING TO MEDICAL SERV-
alcohol detoxification services ) ICES

and drug and alcohol rehabilita- )

tion services )

TO: All Interested Persons

1. On December 1, 1982, at 9:30 a.m., a public hearing
will be held in the auditorium of the Social and Pehabilita-
tion Services Building, 111 Sanders, Helena, Montana, to
consider the amendment of Rule 46.12.502, pertaining to
medical services not provided by the medicaid program; druag
and alcohol detoxification services and drug and alcohol
rehabilitation services.

2. The rule proposed to be amended provides as follows:

46.12.502 SERVICES NOT PROVIDED BY THE MEDICAID PROGRAM

(1) Items or medical services not specifically included
within defined benefits of the medicaid program are not reim-
bursable under the medicaid program.

(2) The following medical and nonmedical services are
explicitly excluded from the Montana medicaid program except
for those services covered under the health care facility
licensure rules of the Montana department of health and envi-
ronmental sciences when provided as part of a prescribed
regimen of care to the inpatient of a licensed health care
facility:

(a) chiropractic services;

(b} acupuncture services;

(c) naturopathic services;

(d}) dietician service;

(e) nurse practitioner service;

(£) psychiatric social work service;

(g) mid-wifery;

(h) social work service;

(i} physical therapy aide service;

(§j) physician assistant service;

{k) nonphysician surgical assistance service;

(1) nutritional service;

{m) masseur or masseuse services;

(n) dietarv supplements;

{0) homemaker service;

(p) telephone service in home, remodelird of home,
plumbing service, car repair and/or medification of automo-
bile,
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{g) drug and alcohol detoxification services rendered in
a non-hospital setting, and drug and alcohol rehabiljitation
services,

The authority of the department to amend the rules is
based on Section 53-6-113, MCA, and the rule implements
Section 53-6-141, MCA, ’

3. Alcohol and drug detoxification services in a
facility other than an acute care hospital, and alcohol and
drug rehabilitation services are not currently listed as
medicaid covered services. Therefore, they are not medicaid
benefits.

However, the department receives frequent ingquiries con-
cerning medicaid coverage of these services., Therefore, this
rule is being proposed to make explicit the exclusion of these
services from medicaid coverage.

4, Interested parties may submit their data, views, or
arguments, either orally or in writing at the hearing, Writ-
ten data, views, or arguments may also be submitted to the
Office of Legal Affairs, Department of Social and Rehabilita-
tion Services, P.0O. Box 4210, Helena, Montana 59604, nho later
than December 9, 1982,

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside

over and conduct the hearing.

ector, Social and Rehabili-
tation Services

Certified to the Secretary of State Octaber 29 , 1982,
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF REPEAL OF
rules 2.21.401 through 2.21, 409 ) RULES 2.21.401 THROUGH
relating to military leave and ) 2.21.409 RELATING TO
the adoption of new rules ) MILITARY LEAVE AND THE
) ADOPTION OF NEw RULES
2,21.410- 422

TO: All Interested Persons,

1. On September 16, 1982, the Department of
Administration published notice of the proposed repcal of
rules 2.21.401 through 2.21,409 pertaining to military leave
and adoption of new rules at page 1632 of the 1982 Montana
Administrative Register, issue number 17,

2, The rules have been repealed and adopted with the
following changes:

2,21.413 (RULE IV) ELIGIBILITY (1)-(3) Same as
proposed rules.

(4) An employee who has not completed the gualifying
period is not eligible to receive military leave; however,
the employee must bhe given ¢ime-eff-work leave without pay,
to attend encampments, cruises, or other similar training.

2.21,418 (RULE IX) MEMBERS OF THE NATIONAL GUARD OF THE
STATE OF MONTANA (1) Same as proposed rule.

(2) When ordered to active duty for such exigencies,
state employees shall have the option of taking annual
vacation leave or being placed in a leave without pay
status. A state employee ordered to active federal or state
service by competent authority is not an "affected employee"
as defined in Rule 2.21,306, ARM, relating to Disaster and
Emergency Leave.

(3) Same as proposed rule.

3. The Department of Administration received the
following oral and written comments:

COMMENT : (Pat Schaeffer, Department of Administration)
Rule IV (4) would be on a leave without pay status.

RESPONSE: The department has modified the rule to clarify
the leave status.

COMMENT : (Greg Petesch, Legislative Council) Rule IX (2)
make some reference to the Disaster and Emergency Rule. (3)
Does this conflict with 2-18=-611, M.C.A.?

RESPONSE: The department has modified Section 2 to clarify
a state employee ordered to active duty during a disaster or
emergency which affects the emplovee., Section 3 does not
conflict with 2-18-611, M.C.A,, because any member of the
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National Guard who is ordered to state action duty is
considered to be a state emplovee because he is paid from
the general fund as provided in 10-1-501, M.C.A. Any state
emplovee who has completed the qualifying period for leave
accrual continues to earn leave while on Guard service, even
though on leave without pay from his regular position.

In the matter of the repeal of ) NOTICE OF REPEAL OF
rules 2,21,301 through 2.21.304 ) RULES 2.21.301 THROUGH
and the adoption of new rules ) 2.21,304 AND THE ADOP-
relating to the administration ) TION OF NEW RULES

of disaster and emergency leave ) RELATING TO DISASTER

) AND EMERGENCY LEAVE
2.21.305 - 2.21.312
TO: All Interested Persons.

1. on September 16, 1982, the Department of
Administration published notice of the proposed repeal of
rules 2.21.301 through 2.21.304 and adoption of new rules
pertaining to disaster and emergency leave at page 1619 of
the 1982 Montana Administrative Register, issue number 17.

2. The rules have been repealed and adopted with the
following change:

2.21.307 (RULE III) DEFINITIONS As used in this
sub=chapter, the following definitlions apply:

(1) "Affected employee” means an employee of the state
of Montana whose life, the lives of members of his fmmediate
household or whose property is endangered during a declared
disaster or emergency. A state employee who is a member of
the National Guard of the state of Montana and who 1is
ordered to active federal or state service by competent
authority 1s not an affected employee under this rule.

(2)-(5) Same as proposed rules,

3. The Department of Administration received the
following oral and written comments:

COMMENT: (Joe Sicotte, Montana University System) Rule IV,
Declared Disaster or Emergency. 4 & 5: Clarification would
be helpful. Is the difference in #5 the employee is
"requested" to work and in #4 the employee "elects" to work;
or, in #4 1is the declared disaster not requiring state
offices be closed, therefore, the employee is not "affected"
as stated in #1? RESPONSE: An employee in 4. may either
(1) not be an affected employee or (2) may be an affected
employee who elects to report to work. An employee in 5. is
an affected employee who is requested by the agency to
report to work,
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In the matter of the adoption of ) NOTICE OF ADOPTION OF

rules relating to leave of ab- ) RULES RELATING TO LEAVE

sence without pav ) OF ABSENCE WITHOUT PAY
TO: All Interested Persons. 2.21.701 - 2.21.711

1. On  September 16, 1982, the Department of
Administration published notice of the proposed adoption of
new rules pertaining to leave of absence without pay at page
1622 of the 1982 Montana Administrative Register, issue
number 17.

2, The rules have been adopted with the following
changes:

2,21,702 (RULE II) POLICY AND OBJECTIVES (1) Same as
proposed rules.

(2) (a)-(c¢) sSame as proposed rules,

(d) comply with sections 2-18-6864 614, 10-2-211,
2}3-322—-and-225—226 10-2-221 and 222, 10-2-225 and 226,
M.C.A., relating to extended military service,

2,21,703 (RULE III) DEFINITIONS As used in this
sub-chapter, the following definitions apply:

(1) “Leave of absence without pay” means a period of
unpaid absence from employment with a state agency requested
by an employee and approved at the agency's discretion which
does not result in a break in service. (An employee may be
placed in a disciplinary suspension without pay. See the
Discipline Handling pe%sfey, Title 2, Chapter 21, Sub-chapter
65, ARM,)

(2Y~(3) Same as proposed rules.

2.21.706 (RULE VI) PAY AND BENEFITS (1) As provided
in Montana Operations Manual, Volume III, Policy 3-0505, the
pay plan rules, (copies available at the Personnel Division,
Department of Adminjistration), service with the state shall
not be considered interrupted by authorized leave of
absence.

(2) Same as proposed rule.

(3) As provided in Heiidays;-ewé -holidey--pay-poliey
Title 2, Chapter 21, Sub-chapter 6, ARM, an employee who
returns to a pay status from a long-term leave of absence
without payv the day after a holiday 1is observed is not
eligible to receive any holiday pay or leave,

(4) Same as proposed rules.

3. The Department of Administration received the
following oral and written comments:

COMMENT: (Joe Sicotte, Montana University System) Rule VI,
Pay and Benefits (3) appears to be contradictory to
2-18-603, M.,C.A.

Montana Administrative Regigter 21-11/10/82



-2015-

RESPONSE: The department disagrees. Section 2-18-603,
M.C.A., reguires that an employee who is regularly scheduled
for a day off on a day observed as a holiday receive an
alternate leave day. An employee returning from leave of
absence without pay would not resume a regular schedule
until reporting back for work and would not meet the
reqguirement of being scheduled for a regular day off on a

holiday.
BY: M é?ga s i
Morris L. Brusett, Director

Department of Administration

Certified to the Secretary of State October 29, 1982,
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BEFORE THE TEACHERS' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the
adoption of a rule
specifying which employ-

) NOTICE OF THE ADQOPTION
)
)
ment in private schools )
)
)
)

OF RULE 2.44.407

qualifies for creditable
service in the Teachers'
Retirement System

T0: All Interested Persons:

(1) On August 26, 1982, the Teachers' Retirement Board
published notice of a proposed adoption of a rule (No. 2.44.407)
concerning creditable service for private school employment at
page 1565 of the 1982 Montana Administrative Register, issuc
number 16.

(2) The agency has adopted the rule as proposed.

(3} No comments or testimony were received.

(4) The authority for the rule is sections 19-4-201 and
19-4-204, MCA, and the rule implements section 19-4-408, MCA.

TEACHERS' RETIREMENT BOARD
DR. HAROLLYWENAAS, [HAIRMAN
/
By: “ «_ez/ /t (e i

Certified to the Secretary of State [l.gzded &5 , 1982.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment } NOTICE OF THE AMENDMENT
of Rule 10.55.108 Alternative )} OF RULE 10.55.108
Standards ) ALTERNATIVE STANDARDS

TO: All Interested Persons

1. On August 26, 1982 the Board of Public Education
published notice of a proposed amendment of rule 10.55.108,
which specifies alternative standards, at page 1567 of the
Montana Administrative Register, issue number l6.

2. The agency has amended the rule as proposed.

3. No comments or testimony were received.

In the matter of the amendment ) NOTICE OF THE AMENDMENT
of Rule 10.55.204 Principal ) OF RULE 10.55.204
)  PRINCIPAL

TO: All Interested Persons

1, On August 26, 1982 the Board of Public Education
published notice of a proposed amendment of rule 10.55,204,
which specifies standards for administration and supervision,
specifically principals, at page 1569 of the Montana Adminis-
trative Register, issue number 16.

2. The agency has amended the rule as proposed.

3. No comments or testimony were received.

In the matter of the amendment ) NOTICE OF THE AMENDMENT

of Rules 10.5%.402, 10.55.403, ) OF RULES 10.55,402,

and 10.55.404 relating to the ) 10.55.403 and 10.55.404
Basic Instructional Program ) BASIC INTRUCTIONAL PROGRAM

ro: All Interested Persons

1. On August 26, 1982 the Board of Public¢ Education
published notice of a proposed amendment of rules 10.55,402
10,55 403, and 10.55.404 relating to the basic instructional
program and library media services, at page 1571 of the
Montana Administrative Register, issue number 16.

2. The agency has amended the rules as proposed.

3. No comments or testimony were received.
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In the matter of the amendment ) NOTICE OF THE AMENDMENT
of Rule 10.58.303 Professional ) OF RULE 10.58.303 PRO-
Education and Rule 10.58.508 ) FESSIONAL EDUCATION and
Elementary ) RULE 10.58.508 ELEMENTARY

TO: All Interested Persons

1. On August 26, 1982 the Board of Public Education
published notice of a proposed amendment of rule 10.58.303
and 10.58.508 which specify teacher education program
standards relating to reading, at page 1577 of the Montana
Administrative Register, issue number 16.

2. The agency has amended the rules as proposed,

3. No comments or testimony were received.

In the matter of the adoption ) NOTICE OF THE ADOPTION OF

of Rule 1 Basic Instructional ) RULE 10.55.410 BASIC

Program: Special Education ) INSTRUCTIONAL PROGRAM:
SPECIAL EDUCATION

TO: All Interested Persons

1. On August 26, 1982 the Board of Public Education
published notice of a proposed adoption of rule 10.55.410
which specifies special education regulations to be
included in the regular school accreditation standards,
at page 1575 of the Montana Administrative Register, issue
number 16,

2. The agency has adopted the rule as proposed,

3. No comments or testimony were received.

CLL£L£:7:> 65vu¢i2470A—

ALLEN D. GUNDERSON, CHAIRMAN
BOARD OF PUBLIC EDUCATION

um %\,C‘D/_ —
S

By

Certified to the Secretary of State October 29, 1982 .
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS
OF THE STATE OF MONTANA

In the matter of the amemdment NOTICE OF AMEMDMENT OF
of rules 12.6.501 through RULES 12.6.501 THROUGH
12.6.513, relating to outfitters 12.6.513 REPEAL OF

and professional guides regulations RULE 12.6.510, and the
and the repea) of rule 12.6.510 ~PROMULGATION OF RULE

and the promulgation of rule 12.6.514. 12.6.514 - OUTFITTERS
AND PROFESSIONAL GUIDES
REGULATIONS

TO: All Interested Persons

1. On October 28, 1981, the Montana Department of Fish,
wildlife and Parks publlshed notice of public hearing on
proposed amendments of rules 12.6.501 through 12.6.513, with
the proposed repeal of rule 12.6.510 and the promulgation of
rule 12.6.514. Public hearing was held on February 19, 1982
and written comment was accepted subsequent to that hearing.
The rule, however, was not adopted within the six month
statutory time limit. Accordingly, the rule was republished
on June 30, 1982 at page 1252 of MAR Issue No. 12.

2. The adency has amended the rule as proposed with the
following changes. (new matter is underlined, deletions are
interlined):

12.6.501 OUTFITTER LICENSES (1) No person, company, or
corporation shall engage in the business of outfitting without
first having obtained from the department an outfitter's
license of one of the kinds or types hereinafter described as
follows:

(a) A general license authorizing one to be engage in
the business of outfitting for hunting and fishing parties,
and or to previding provide saddle and pack animalsy or guide
servieer and related-serviees £er personal services on back
country or wilderness pack trips of more than one day
durationr and whe may in edditien previde other-equipment er
vehietes for the purpese of assisting amy perser n eateRing
£:nh or locating and pursuing game animals er beth for hunting
or fishing parties; or to also provide camping gg pment,
vehicles, or other conveyance, for any gerson to hunt,
capture, take or kill any game anlmal, upland game bird,
migratory game bird, or to catch fish o© or attempt to take o or
catch fish and to accompany_ such a party or person on an

ex; edltlon for any of y of these oses.
®) "~ special llcense authorizing the outfitter to

perform only the function of outfitting listed on the license
in accordance with the following classifications:

(i) Class I - special outfitter license for taking
hunting parties out from a permanent base of operations for
day trips only;
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(ii) Class II - special outfitter license for taking
fishing parties or river float fishing parties out from a
permanent base of operations for day &r:ps emiy trips by
watercraft;

[TT1T) €iaps Iif - speeial outfitter liecense previding
#0r @ temperary camp £for a specialised purpese. AUTH: Sec.
87-4~106 MCA; IMP, Sec. 87-4-103, 87-4-163 MCA.

12.6.502 OUTFITTER STANDARDS (1) No outfitter shaii
may be 1ssued a license unless anrd umné:l sueh ptardards and
Fequirements shail be met and maintained at all timer as sek
forth M rules 12-6-503 through 12:6+510:

{a) The applicant has passed the written outfitter
examination with a minimum score of 75% in the catedory of
license requested;

(b) When deemed necessary by the department, a field
examination to demonstrate the Appllcant‘s ability to use all
equipment or stock listed “on the application is “yequired:

(c) The applicant has prévfaed proof of ownership or
control of the equipment iisted in his ggllcatlon

{d) The applicant has  furpished proof liability
insurance for the outfitting services he p;pv1des Minimum

_ insurance will be §10,000 for property damage, $100,000 for
personal injury “to one person, and a total of §300 000 for
personal injury to to more than one person. The verification of

insurance certificate shall be submitted to the department by

renewal application. (Effective January 1 1983!

{(2) The written outfitter examination shall be given at
each . region g;gllspell Missoula, Bozeman, Great Falls
Billings, Glasgow, Miles City) twice a year as announced 1in
January and July. The examination will be offéred once a

month at the Helena office on the second Tuesday of each
month. The written test shall be administered by enforcement
persornel designated by the director. Appiicants will be
advised by mail of success or failure. The field examination,
when required, shall be given at times and places eas

designated by the director. AUTH: Sec. 87-4-106 MCA  IMP:
Sec, B7-2-103, B7-4-163 MCA.

12.6.503 OUTFITTER EQUIPMENT AND SUPPLIES (1)
Bguipment neeegsary: An outfitter shall own or control the
following equipment:

(a) First-azd kit -- up-te~date and suitabie for aise
and type eperakien-. A first-aid kit sufficient to provide
basic first-aid to an 1n1ured person and to stablize injuries;
at base camps, a Z3-unit kit gegulvalent to MSA Type D -
24- un1t kit); at Aplke camps, in vehicles and water craft a
I0-unit kit - (equivalent to MSA y Type D - 10-unit Kit).

(b) Transportatlon, “equipment, shelter equipment, and
food su:ztable sufficient for the number of guests served and
for the &ype kind of outfitting operation conducted.
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(c) All outfitters operating on public or private lands
during the fire season shall be equipped with an axe and
shovel in servieeable good condition, each of which shall be
not less than 30 inches iIn length overall, and a bucket and/or
a waterbag of not 1less than 2-gallon capacity. Fires
diseevered shail be quenched whenever pessibie or reperted- te
the preper autherikies at the firet eppartun&ty Al
campfires shall be completeiy esxtinguished before leaving them
unatéended- Campfires shall never be left unattended and
shall be completely extinguished before leaving them.

T (d) Every vessel embarking er a ¥iver £leak &rip
shali-have a minimum of ene extra oar or¥ paddie abeard-. used
in an outfitting business sghall comply with all the
requirements of Title 23, Chapter 2, Part 5, MCA, and 1ts
implementing rules. All such vessels will have at least one
extra paddle or oar and a Coast Guard approved xp I, xpe
II, or Type III “personal Flotatlion device for each person
aboard.

T (2) a1l new applicants, resident and nonresident, must
have their outfitting equipment available for inspection EX
Montana Department of Fish, wildlife, and Parks law
enforcement personnel “at time and place designated by the
department prior to issuance of Ticense. Inspection shall be
mandatory. AUTH: seéc. B87-4-106 MCA IMP, Sec. 87-4-103,
87-4-163 MCA

12.6.504 SANITATION REGUIREMENTE AND LIVESTOCK (1) At
all camps, the outfitter shall construct necessary facilities
for handling stock and maintaining a sanitary camp where such
facilities are allowed by special use permits of the
particular forest or agency. P1t toilets shall bhe %imed
treated chemically as s needed when in use and covered with earth
when a camp 15 not eeeupied in use for several memths. Undex
atl eireumstanees these toile¥s phail be leeated met ress than
+86 feet £rem any surface water and they shaii net be
eonstrueted *R a MaRne¥ that is liHely €e contaminate greund
wWwaktersr Pit bettom must be at ieast 4 feet abeve ground water.
These toilets ghall not be within 100 feet from any surface
water and they shall not be constructed in a manner that would
contaminate ground waters. The toilets s shall be constructed
to environmental reguirements of the Egroprlate agency.

(2) A11 Iivestock corrals must be at least 100 feet from
any surface water or meet the local, ‘state, or federal
standards. - -

(3) When natural feed is not available, or when it is

inadequate for the number of “Iivestock in the ¢ , the
outfitfer shall have and EE Yy suppilemental feed adequate to
maintain all Tivestock f for the time spent at that cam site.
{4) Mo outfitter or his 5 employeé may subject any animal
to abuse or T to cruel and inhumane treatment.
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€33 (5) The outfitter shall not leave any litter and
shall ea¥ry e¥ pack out all unburnable refuse from his
campsite. When permitted by state or federal law or

regulations garbarge shall be burned dallx AUTH.” Sec.
87-4-106 MCA IMP: Sec. 87-4-103, 87-4-163 MCA.

12.6.505 RATE SCHEDULES (1) Upon request by of a
client, the outfitter shall furnish a schedule of rates
charged for the services offered. AUTH. Sec. 87-4-106 MCA
IMP: Sec. 87-4-103, 87-4-163 MCA.

12.6.506 CAMP RESTRICTIONS (1) Camps shall not
bleek krazis er interfere with pubiie use of public roads,
trails, and facilities. AUTH. Sec. B87-4-106 MCA IMP: Sec.
84-4=103, 87-4-163 MCA.

12.6.507 PROTECTION OF PRIVATE PROPERTY (1) Outfitters
shall exercise diligence 1in protecting from damage all private
lands and property ef ethers wupem which the outfitter or
client ¢hereef may enter upon, eF¥ #+m prexzmity £e- sueh

lands oxr preperEy eeveread by and
used ir eennectzon wikh Ehe eutf&tters* eperaeien while engaged
in outfitter activity. AUTH: Sec. -106 MCA IMP: Sec.

87-4-103, 87-4-163 MCA.

12.6.508 RECORDS (1) True, complete, and accurate
outfitter records, as defined herein, will be filed with the
department regional supervisor for the region in which the
outfitter is licensed. Such records must be filed relating to
the license year immediately preceding the expiration date of
the outfitter's license. No outfitter's license wiii may be
renewed unless amnd wREit such records are filed as
previded hereim. those which contain:

(a) complete name and address of outfitter;

(b) outfitter's license number and year issued;

(c) dates of gervice to each client;

(d) complete name and address of each client as the same
appears on the client's fishing or hunting license;

(e) number, sex, ager and species of big game and game
birds taken;

(f) client's license number(s), by species;

(g) whether or not the client fished;

(h) setatement :demtifying each identification of every
hunting district #m whieh hunted by each client hunmked er¥ f£imhed, by
drainage- and of every stream or lake fighed by each client.

(2) Prior to the filing of records, as herein required,
and at all reasonable times, each outfitter shall make
available for inspection and inquiry by enforcement personnel
of the department, all or any portion of his records or
information required to be in such records as hereinabove
provided. The said records shall at all times be maintained
as confidential information and no part of same shall be
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released to persons or organizations outside the department
unless such release is first approved by the director, or
exasept as may be etherwise required by law. AUTH: Sec.
87-4-106 MCA IMP: Sec. 87-4-103, 87-4-163 MCA.

12.6.509 EXPERIENCE STANDARDS (1) A general outfitter
is required to meet the following experience standards;

(a) a minimum of 5 years' hunting and relaked
aetivities and a mimimum of 2 yearsl werk as & prefessienai
guide with a iiecensed general outfitter eor 2 years as a
}icensed sppeeiai-eutfitker fishing, packing and camping,
handling livestock and eguipment experience or previous
experience as a professional guide with a genmeral outfitter or
previous experience as a licensed Special Class I and II
outfitter; and e director, when deemed necessary, may
require a practical ~field examination to determine the
applicant’s ability to use all equipment required to provide
service,

(2) A special outfitter is required to meet the
following experience standards:

(a) a minimum of 5 years' hunting and reiated aetivities
fishing, floating and boating or previous experience as a
professional guide with a general outfitter or as a
professional guide for a gpecial outfitter in category of
license requested. AUTH: Sec. 87-4-106 MCA 1IMP: Sec.
87-4-103, 87-4-163 MCA.

12.6.510 RESIDENCY AND AGE REQUIREMENTS Repeal.

12.6.511 HUNTING AND FISHING LICENSES: (1) €urrem&-
humting-or-fiphing-ircenses~nust-be-obtained-by--and-nust-adi:-
timen-be-in-the-poasesnien-efy-every-outfitter-and-guide---~-~
during-the-times-—that-he-in-eRgaging-in-outfitsing-ox-guiding,
ap-herexnafter-provideds—-

~¢{a}--While-a~-renident-outfitier-er-guide-is-outfitiing-or-
quiding-for-deer-er-antelope-hunting-parties~-in-these-areas-or
distrigts-ef-the-castern-portion-of-the-ptate~of-Monktana-vhere-
there-are-enty-deer-and-antelope-seasens-avaitable-a-glagp~——-
A=3r-deer-A-tag--

. tB}--While-a-resident-outfitter-or-guide-in-sutfitting-ex-
guiding- for--deer--olh~-or-other-big-game-Hupting-parties-+n--
thepe-arecap-other-than-these-speeified-in-{aj-abevea-etapa-----
A=-3y-deer-A-tagr-and-a-giags-A-b-eitk-tagr~==~-

-¢e}~-Any-nonrepident-persen-vhe~is-an-outfititer-or-guide~-
and-ig-ouEfitting-or-guiding-£for-dees-or-antelope-hunting-conew
parties-~in-thope-arean-or-distrietn-of-the-eastern-pertion-of-
the-stoete--of-Montana- where-~there -are-ondy--deen-and-anteiope
seasens-avaiiabie-—-a-elagn-B-?-{nenrepident}-deer-ticenses——-~
and/or =-a--<{nonresidents~--antelope --kFieenge -—@E-——g-———r===-~==
or-a~B~10-~fnenresident)-big-game-combinatien-iicenge-

(29=--An-ontfitter--ghall -8 gn~the-+ioense- ok -any-~eticpt-
from-vhom-he-reaeiven-any-form-of-compensatzeony--
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.. {1) Every outfitter and professional guide shall hold a
W1ld11fe conservatlon license valid for the license year
in which he 1is outflttlng or guiding and shall keeg on his
person such conservation licensé at all timeg that he is engaged
in outfitting or quiding.

(2Z) Outfitters and their employees may not shoot, kill
or take game animals for or in direct competition with these
emgloy1ng them. AUTH: Sec. B7-4-106 MCA 1IMP: Sec. B87-4-103,
87=-4-~163 MCA.

. 12.6.512 GUIDE'S ENDORSEMENT (1) -=-A---professienal-
guideis- endorsement— by -an- oubtitter--on s -gurdels -}icenne--
rust-atve-shevw-the-date~ef-endorsement---- The employing outfjitter

shall endorse and date the guide's license. AUTH: Sec.
87-4~106 MCA IMP: Sec. 87-4-103, 87-4-163 MCA.

12.6.513 LICENSE REVOCATION (1) --The---witdizfe--
conservation--lioense--of--a--resrdent- -qiride ~may--be--puspended-
revoked; -0 -denied- - the--previois--yearls - recorde- are -net-
submitted-- (23~ {1) Any outfitter or professional guide's
license is subject to revocation under breaeh for violation
of any of these regulations or upem breach-ef-any—ef-the-tawe-
of-Mentara-relating-to-outfitEing-or-guiding-or-upon-the-£fiing-
0 £ ~a=£al se-applivationr - Eeport~-0r -reeord-ghall-be -a-breach-
ef-thepe-regutatiens~ For violation of any section of Title 87,
Chapter, Part I MCA. Upon revocation or denial oOf any
outfitter's license, sald revocation shall include the
privilege of holding a quide's license.

2) The filing of a materially false application,
report or “record shail be a v141atlon of these regulatilons.
AUTH: ‘Sec. 87-4-106 MCA 1NMP: Sec., -103, 87-4-163 MCA.

12.6.414 LICENSE RENEWAL (1) If an outfitter allows his
license to lapse for more than one license year, he shall then
be treated as a new EEllCBnt “TAUTH: Sec. B87-4-106 MCA IMP:

Sec. 87-4-103, 87-4-163 MCA.

3. A copy of the minutes of this public hearing and the
tapes upon which the meeting is recorded have been retained in
the file of the department's Helena office. These files are
available for inspection during normal working hours of the
department.

4. The comments and the department's response is as
follows:

COMMENT: Float fishing outfitters requested a special
license classification that addresses float fishing.

RESPONSE: The department has amended its Class Il license
classifications to include river float fishing parties.

COMMENT: Several outfitters recommended that outfitter's
standards be more stringent to upgrade and professionalize the
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industry. Among the proposals was the recommendation to
increase the minimum score on the written test from 75% to 80%
and to add to Sec. 12.6.502 (1) (a) the language "in the
category of license reguested."

RESPONSE: The standard for the written test, as proposed,
meets the concern raised by the outfitters. In addition, the
department has included the language "in the category of
license requested”. i

COMMENT: Concern was expressed that the department would
not have sufficient field personnel to handle the field test
described in  12.6.502 (1)(b). It was wurged that the
department incorporate the term "when deemed necessary" to
provide the department adequate latitude to test new
applicants.

RESPONSE: The  department  has incorporated  into
12.6.502(1)(b) the language "when deemed necessary by the
department."

COMMENT : Some concern  was expressed that the

specification of a given type of first-aid kit for a
particular part of an outfitting operation would be
unnecessarily inflexible. In addition, comment was made that
the classification of the kinds of first-aid kits necessary
should include a classification for floating craft.

RESPONSE : It 1is the department's position that
specification of a certain kind of first-aid kit or its
equivalent is necessary to assure adeguate first-aid equipment
for outfitters. In addition, the department has amended its
proposal to include "watercraft" among its specifications for
first-aid equipment.

COMMENT : Considerable comment was received expressing
concern that the department's original proposal to require
only Type 1 personal flotation devices was insufficiently
narrow.

RESPONSE: After consideration of these comments and
applicable federal law, department has amended its proposal to
allow Type I, Type II, or Type III personal flotation devices
for each person aboard.

COMMENT: The Montana Legislative Council recommended
that Sec. 12.6.504 (2) be amended to read: "All livestock
corrals must be at least 100 feet from any surplus water or
meet 'local, state, or federal standards.'" Their concern was
that the language as proposed by the department would be
insufficiently specific to guide outfitters.

RESPONSE: The department has adopted the lanquage as
recommended by the Legislative Council.

COMMENT : A number of outfitters suggested that Sec.
12.6.507 be limited to regulation of outfitters while they are
engaged in their outfitting activity.

RESPONSE: The department has adopted that
recommendation.
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COMMENT : Considerable comment was made concerning
experience standards for outfitters. Concern was expressed

that the previous experience standards unduly hindered
outfitters from selling their businesses while providing no
adequate assurance about the capabilities of the applicant
for an outfitter's license.

RESPONSE : It is the department's position that an
experience standard does not provide adequate assurance of
competency. In response, the department has done away with
the two year's experience standard as an outfitter and
replaced it with a requirement of adeqguate experience in the
areas of fishing, packing, and camping, handling livestock and
equipment or, 1in the alternative, previous experience as a
professional guide with discretion in the director to require
a practical field examination to determine the applicant's
ability to use the equipment required.

COMMENT: Many outfitters objected to the department's
proposal to define the term "hunting in competition with the
c¢lient" as is used in the outfitter law. Their concern was
that the language, as proposed, was so broad as to preclude
any outfitter or guide from hunting at any time and that such
a limitation was impractical and unfair to the outfitter and
guides he employs.

RESPONSE: The department has deleted its definition of
"shooting in competition" at this time.

(e

ORVILLE W. LEWIS, DEPUTY DIRECTOR

Certified to the Secretary of State October 29, 1982
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION) NOTICE OF ADOPTION OF RULE
of Rule I (42.25.101) to ) I (42.25.101) relating to
clarify reporting require- ) reporting requirements for
ments for persons subject to ) persons subject to the

the metaliferous mines tax. ) . metaliferous mines tax.

TO: All Interested Persons:

1. On September 16, 1982, the Department of Revenue
published notice of the proposed adoption of Rule I
(42.25.101) to clarify the reporting requirements for per=-
sons subject to metaliferous mines tax, codified at
15-37-101, MCA, et seq., at page 1685 of the 1982 Montana
Administrative Register, issue number 17,

2. The Department has adopted the rule as proposed.

3. No comments or testimony were received.

4, The authority of the Department to adopt the rule is
given by 15=1-20i1, MCA. This rule implements 15-37-104,
MCA.

, A
o e

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 10/29/82
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BEFORF. THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION) NOTICE OF ADOPTION OF KULE
of Rule 1 (42.25,201) to ) T (42.25.201) relating to

clarify reporting require- ) reporting requirements for
ments for persons subiject to ) persons subject to the

the gross proceeds tax. ) gross proceeds tax.

TO: All Interested Persons:

1. On September 16, 1982, the Department of Revenue
published notice of the proposed adoption of Rule 1
(42,25.201) to clarify the reporting requirements for per-
sons subject to metal mines gross proceeds tax, codified at
15-23-801, MCA, et segq., at page 1683 of the 1982 Montana
Administrative Register, issue number 17.

2. The Department has adopted the rule as propoced.

3. Written comment in support of the proposed adoption
was received from S. L. Groff of Butte, Montana.

4, The authority of the Department to adopt the rule is
given by 15-1-201, MCA. This rule implements 15-23-80Z,

MCA.
tio T

ELLEN FEAVER, Director
Department of Revenue

Certified to Secretary of State 10/29/82
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the reveal ) NOTICE OF REPEAL OF RULES,
of rules on advisory owinions ) TITLE 44, CHAPTER 4,
from the Secretary of State. ) ETHICS

TO: All Interested Persons:

1. On September 16, 1982, the Secretary of State pub-
lished a notice of proposed repeal of rules on advisory
opinions, Title 44, Chapter 4, Ethics at page 1687, 1982
Montana Administrative Register, issue number 17.

2. The Secretary of State has repealed the rules as

proposed.
3. No comments or testimony were received.

Dated this 29th day of October, 1982,

WALTERMIRE
cretary of State
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VOLUME NO, 39 OPINION NO, 76

THIS OPINION SUPERSEDES VOLUME 39, NO. 70, WHICH IS
WITHDRAWN,

COUNTY GOVERNMENT - Interest rate on delinquent property
taxes;

DEPARTMENT OF REVENUE - Interest rate on delingquent
property taxes;

FINES - 1Interest rate on delinquent property taxes;
INTEREST - Interest rate on delinguent property taxes;
PROPERTY, REAL - Interest rate on delinquent taxes;
TAXATION AND REVENUE - Interest rate on delinquent
taxes;

MONTANA CODE ANNOTATED - Sections 1-2-109, 15-16-102.
Held:

The interest rate of 5/6 of 1% per month provided
by chapter 6, 1981 Montana Laws, First Special
Session, applies to all delinquent taxes collected
after November 30, 1981, for the entire period of
delinquency.

26 October 1982

Mr. Robert L. Deschamps, III
Missoula County Attorney
Missoula County Courthouse
Missoula, Montana 59801

Mr. Ted O, Lympus
Flathead County Attorney
P. 0. Box 1516

Kalispell, Montana 59901

Gentlemen:

You have requested my opinion concerning the interest
rate on delinquent taxes under section 15-16-102, MCA.

Prior to 1981 the interest rate on delinguent taxes was
2/3 of 1% per month. § 15-16-102, MCA (1979). The
regular 1981 legislative session amended section
15-16=102, MCA, to provide an interest rate of 5/6 of 1%
per month on the first $3,000 of delingquent taxes, and
1% per month on.the remaining delinquent taxes. 1981
Mont, Laws, ch. 576, § 2. Subsequently the November,
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1981, special legislative session amended section
15-16-~102, MCA, to provide for a uniform interest rate
of 5/6 of 1% per month on all delinquent taxes. 1981
Mont. Laws lst Spec. Sess., ch. 6, § 2. The issue is
whether the new uniform interest rate should be applied
retroactively to the entire period of delinquency or
only to the period of delinguency after the effective
date of the amendment,

The question of retroactivity of interest rates was
considered by the Montana Supreme Court in State v.
Marsh, 175 Mont. 460, 575 P.2d 38 (1978). 1In that case,
the Montana Legislature had changed the interest rates
on condemnation awards from six percent per annum to ten
percent. The Court held that "the rate of interest
payable should be that rate current in the periods
during which the delay in payment has occurred." 175
Mont. at 469, 575 P.2d at 44. Based on this holding, it
would appear upon first examination that the calculation
of interest rates on delinguent taxes collected after
November 30, 1981, might involve the use of all three of
the formulas in effect over the past several years,
including the two-tiered formula that was approved on
May 1, 1981, and rejected on November 25, 1981. I am
persuaded, however, that the latest amendment to section
15-16-102, MCA, differs significantly from the law
discussed in Marsh, and that the holding in Marsh
therefore does not apply.

The Montana Supreme Court recognized in Marsh that laws
may apply retroactively if the Legislature expressly
declares such an intent. 175 Mont. at 469, 575 P.2d at
44 (citing the predecessor to section 1-2-109, MCA, and
Davidson v. Love, 127 Mont. 366, 370, 264 P.2d 705
(19530); see alsg Burr v, Department of Revenue, 175
Mont. 473, 476, 575 P.24 45, 47 (1978); Penrod v.
Hoskinson, 170 Mont, 277, 281, 552 P,24 325, 327 (1976).
In Marsh, the amendment to the interest rate provision
was entirely silent as to effective date or
applicability. 1975 Mont. Laws, ch. 534, In the
present case, by contrast, the act amending section
15-16-102, MCA, included the following section:

Section 4. Effective date and applicability.
This act is effective On passagé and approval
and applies to real and personal ropert
taxes that become due on or after November 30,
1981, or that became due prior to November 30,
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1981, and remain unpaid on or after
November 30, 1981. (Emphasis added.}

1981 Mont. Laws 1st Spec. Sess., ch. 6. Had the
Legislature intended the new interest rate to apply only
to the period of delinquency after the effective date of
the amendment, no language concerning applicability
would have been necessary under the Marsh holding. The
language adopted indicates that the applicability of the
amendment is to be determined according to the date of
payment of the taxes, rather than the period of
delinquency. The new interest rate applies to all taxes
paid on or after November 30, 1981, retroactive to the

date the taxes became delingquent. See Mills v. State
Board of Equalization, 97 Mont. 13, 22, 33 P.2d 563, 566
(1934) (retroactive income tax law upheld); State ex

rel. Rankin v. District Court, 70 Mont. 322, 337, 225 P,
804, 808 (1924) (retroactive inheritance tax upheld);
cf. Webster v. Auditor General, 80 N.W. 705, 707
TMich, 1899) (retroactive statute, increasing interest
on delinquent property taxes, upheld).

This conclusion is buttressed by the legislative history
of chapter 6 of the First Special Session, The two-tier
system that was approved on May 1, 1981, had created an
"administrative nightmare." Minutes, Senate Taxation
Committee, 11/23/8l. To eliminate these problems, the
Legislature adopted the new uniform rate of 5/6 of 1%
per month. If the new rate were to apply prospectively
only, the administrative problems would not be
eliminated, but would be aggravated. I do not bhelieve
that the Legislature intended such a result.

THEREFORE, IT IS MY OPINION:

The interest rate of 5/6 of 1% per month provided
by chapter 6, 1981 Montana Laws, First Special
Session, applies to all delinguent taxes collected
after November 30, 1981, for the entire period of
delinquency.

truly yours,
-

MIKE GREELY
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE_COMMITTEE

The Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Proposals of the
Department of Revenue are reviewed only in regard to the
procedural requirements of the Montana Administrative
Procedure Act. The Committee has the authority to make
recommendations to an agency regarding the adoption,
amendment or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal., In addition, the Committee may poll the members of
the Legislature to determine if a proposed rule is consistent
with the intent of the Legislature or, during a legislative
gession, introduce a Joint Resolution directing an agency to
adopt, amend or repeal a rule.

The Committee welcomes comments from the public and
invites members of the public to appear before it or to send
it written statements in order to bring to the Committee's
attention any difficulties with existing or proposed rules.
The address is Room 128, Montana State Capitol, Helena,
Montana 59620.
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E THE ADMINISTRATIVE RULES OF MONTANA
E MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a loose-
leaf compilation by department of all rules of
state departments and attached boards presently
in effect, except rules adopted up to three
months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and inter-
pretations of statute and rules by the attorney
general (Attorney General's Opinions) and agencies'
(Declaratory Rulings) issued since publication of
the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Department

Subject
Matter and
Title

Title Number
and Department

Title
Number and
Chapter

Statute
Number and
Department

Rule in ARM

Montana Administrative Register

1. Consult ~“eneral Index, Montana Code Annotated
to determine department or board associated with
subject matter or statute number.

2. Refer to Chapter Table of Contents, Title 1
through 46, page i, Volume 1, ARM, to deter-
mine title number of department's or board's
rules.

3. Locate volume and title.

4. Refer to topical index, end of title, to
locate rule number and catchphrase.

5. Refer to table of contents, page 1 of title.
Locate page number of chapter.

6. Go to table of contents of Chapter, locate
rule number by reading catchphrase (short
phrase describing rule.)

7. Go to cross reference table at end of each
title which lists each MCA section number
and corresponding rules.

8. Co to rule. Update by checking the accurula-

tive table and the table of contents for the
last register issued.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through September
30, 1982. This table includes those rules adopted during the
period October 1, 1982 through December 31, 1982, and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1982,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1982 Montana Administrative Registers.

ADMINISTRATION, Department of, Title 2

I-IX Leave of Absence Without Pay, p. 1622

(Teachers' Retirement Board)

I Creditable Service for Private School Employment,
p. 1565

2.21.135 and other rules = Sick Leave, p. 1635

2.21.216 and other rules - Annual Vacation Leave, p. 1625

2.21.301 and other rules - Disaster and Emergenc¢y Leave, p.
1619

2.21.401 and other rules - Military Leave, p. 1632

2.32.101 Uniform Building Code, p. 1862

2.32.102 Uniform Housing Code, p. 1866

2.32.103 Uniform Code for the Abatement of Dangerous
Buildings, p. 1868

2.32.105 Uniform Mechanical Code, p. 1870

2.32.302 Uniform Plumbing Code, p. 1875

2.32.601 and other rule - Enforcement of the Elevator Code,

p. 1881

AGRICULTURE, Department of, Title 4

I-11 Storage Contracts and Warehouse Receipts of Bean
Warehousemen, p. 1248

I-X1I Food and Fuels Program, p. 1846

4.10,301 and other rules -~ Aquatic Herbicides, p. 1566A,
1847
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COMMERCE, Department of, Title 8

(Board of Cosmetologists)

8.14.601 and other rules - Applications, School
Requirements, Registration, Licenses, Fees,
Continuing Education, p. 1715

(Board of Dentistry)

Professional Conduct, p. 1579

(State Electrical Board)

8.18.407 Fee Schedule, p. 1722

(Board of Medical Examiners)

8.28.414 and other rule -Temporary Certificates, Fee
Schedule, p. 1814

8.28.1503 and other rules - Qualifications of Physician's
Assistant, Application, Temporary Approval, p. 1812

(Board of Morticians)

8.30.406 and other rules - Examinations, Renewals,
Arrangements, Disclosure Statement, Suspension and
Revocation, Continuing Education, Rules of
Professional Conduct, p. 1428, 1498, 1642

(Boaxrd of Nursing)

8.32.408 and other rules = Temporary Work Permit - Specialty
Areas of Nursing, p. 1582, 1816, 1848

(Professsional Engineers and Land Surveyors)

8.48.903 and other rule - Late Renewal - Fee Schedule, p.
1885

(Board of Realty Regulations)

8.58.412 Inactive License, p. 1724

(Hard-Rock Mining Impact Board)

I-XI1V Rules Governing Proceedings Before the Board, p.
1817

EDUCATION, Title 10

(Superintendent of Public Instruction)

10.16.101 and other rules -« Special Education, p. 1652, 1934

10.16.902 and other rules - Special Education, p. 1643, 1934

(Board of Public Education)
Basic Instructional Program, Special Education, p.
1575

10.55.108 Alternative Standards, p. 1567

10.55.204 Principal, p. 1569

10.55.402 and other rules ~ Basic¢ Instructional Program, p.
1571

10.58.303 and other rules = Teacher Education Program
Standards, p. 1577 .

FISH, WILDLIFE & PARKS, Department of, Title 12

12.6.501 and other rules - Outfitters and Professional
Guides Regulationa, p. 1252

12.6.901 Water Safety Regulations, p. 1654

12.7.501 Fish Disease Certification, p. 1157, 1935
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HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-v Nondegration Procedures for High Quality Waters, p.
1453, 1602

I-XV Establishing Groundwater Classifications,
Standards, and a Permit Program, p. 1167, 1511,
1937

16.28.711 and other rules - School Immunization, p. 1655,
1936

16.32.101 and other rules - Review of Certificate of Need
Application for New Institutional Health Services
and Facilities, p. 1586

JUSTICE, Department of, Title 23

(Fire Marshall Bureau)
23.7.153 and other rules - Sale, Service and Installation of
Fire Protection Equipment, p. 1659

LABOR AND INDUSTRY, Department of, Title 24

24,9.242 Contested Case, Motions, p. 809

STATE LANDS, Department of, Title 26

26.3.108 and other rule - Renewals of Surface Leases and
Preference Rights, p. 1379, 1849

LIVESTOCK, Department of, Title 32

I-II1 Livestock Brands, p. 1726

32.3.2001 Brands and Earmarks, p. 1728

32.15.601 Fees for Filing Notices Regarding Security
Agreements, p. 1730

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I-X Petroleum Industry Reporting Requirements, p. 1384

(Board of Qil and Gas Conservation)

36.22.502 Plugging and Abandonment Procedures for Seismic
Shot Holes, p. 1460, 1964

36.22.601 Notice of Intention and Permit to Drill, p. 1887

36,22.1012 and other rules - Samples of Cores and Cuttings -
Filing of Completion Reports, Well Logs, Analyses
Reports and Surveys - Reports of Producer, p. 1889

PUBLIC SERVICE, Department of, Title 38

I-I1 Filing Pipe Line Company Reports, p. 1464
I-III Nonregulated Status of Car Pools, p. 893, 1089
38.5.504 Hearihgs on Interim Utility Rate Increases. p. 1892
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REVENUE, pepartment of, Title 42
I Clarify Reporting Requirements for Persons Subject

I
1

I-111
T«XX

42.6.105

42.
4z.

42.
42.

42

42.
42.
42.

16.
16.
17.
19.
.21.
22.
32.
35.

1112
1116
131
101
102
1117
101
104

to the Gross Proceeds Tax, p. 1683

Clarify Reporting Requirements for Persons Subject
to the Metaliferous Mines Tax, p. 1685

Deduction of Windfall Profit Tax, p. 1908

Deferred Payment of Inheritance Tax, p. 1929
Alternate Valuation (Special Use) of Certain Farm
and Business Real Property, p. 1916

and other rules ~ Increase in Minimum Child Support
Contributions, p. 1899

Away-From Home Expenses, p. 1823

and other rules - Allocation and Apportionment of
Income By Nonreszident Individuals of Montana, p.
i82s

and other rule: - Withholding Exemptions -
Computation of Withholding Tax, p. 1894

and other rules ~ Utilization of Appraisal Manuals,
P- 1667

and other rules - Valuation of Specific Kinds of
Personal Property, p. 1689

Marketing, Administrative and Other Opeérational
Costs Mines Tax, p. 1190

and other rules ~Rescurce Indemnity Trust Tax, p.
1905

and other rules - Inheritance Tax, p. 1912

SECRETARY OF STATE, Title 44

1.2.419

44.4.101

SOCIAL AND

Filing, Compiling, Printer Pickup and Publication
Schedule for the Montana Administrative Register,
p. 1932

and other rules - Ethies, p. 1687

REHABILITATION SERVICES, Department of, Title 46

I-VII
46.10.404

Food Stamp Program, p. 1732
and other rules - Day Care Rates and Earned Income
Disregards, p. 1263, 1754

46,.11.1101 Adoption of Amendment to Federal Agency Rule

46.12.1201
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Incorporated by Reference -~ Food Stamp Program, p.
1844

Economic Impact - Nursing Home Reimbursement, p.
1045
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