FM
;38.;? W " RARY RESERVE
+A245a ‘ ,

CT 1 51982

J§ MONTANA

MONTANA
ADMINISTRATIVE
REGISTER

1982 ISSUE NO. 19
OCTOBER 14, 1982
PAGES 1812-1861




MONTANA ADMINISTRATIVE REGISTER

ISSUE NO. 19

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or revmealed rules, the
rationale for the change, date and address of public hearinga,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adomted and lists
any changes made since the prornosed stage. The interpretation
section contains the attornev general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MEDICAL EXAMINERS

IN THE MATTER of the proposed ) NOTICE OF PROPOSED AMENDMENTS
amendments of ARM 8.28.1503 } OF ARM 8.28.1503 QUALIFICA-
concerning the qualifications ) TIONS OF PHYSICIAN'S ASSISTANT:
of physician's assistants; 8. ) 8.28.1504 APPLICATION; and
28,1504 concerning applications) 8.28.1508 TEMPORARY APPROVAL
for physician's assistants; and)

8.28,1508 concerning temporary ) NO PUBLIC HEARING CONTEMPLATED
approval of physician's assis- )

tants. )

TO: All Interested Persons:

1. On November 13, 1982, the Board of Medical Examiners
proposes to amend the above stated rules.

2, The proposed amendment of 8.28.1503 will add a new
subsection (1) {e) and will read as follows: (new matter under-
lined, deleted matter interlined)

"8,28.1503 QUALIFICATIONS OF PHYSICIAN'S ASSISTANT

{l) As evidence of possessing the qualifications
regquired by statute, an applicant shall provide to the
board:

{a)...

{e) must appear before the board for permanent certifi-

cation and must have gponsoring physician appear with

the pﬁxsician assistant.
{2)..."

3. The board is proposing the amendment to allow the
£ull board the opportunity to explain the limitations of the
physician's assistant law to both sponsoring physician and
physician assistant. The authority of the board to make the
proposed change is based on section 37-20-201, MCA and implements
section 37-20-101, MCA.

4. The proposed amendment of 8.28.1503 amends subsection
{3) (b) and will read as follows: [new matter underlined, deleted
matter interlined)

"8.28.1504 APPLICATION ({1)...

{3) The application shall be accompanied by:

{a). ..

{b) proof of insurability of the physician's assistant
from liability for his errors, omissions, or actions.

A certified letter is acceptable stating the state physician

agsgistant will be insured after the certification is

received."”

5. The board is proposing the amendment because insurance
companies have taken the positien that they will insure the
physician's assistants after they have a license. The board
had requested the insurance before issuance of the license.

In order to get the physician's assistants working in Montana,
the board agreed to the above change so that the physician's
assistant could get insurance. The authority of the board

MAR NOTICE NO. B8-28-26 19-10/14/82



~1813-

to make the proposed change is based on section 37-20-201,
MCA and implements saction 37-20-102, MCA.

6. The proposed amendment of 8.2B.1508 will add a new
subsection [5) and will read as follows: {new matter under-
lined)

*8.28,1508 TEM‘PORARY APPROVZ\I. {1)...
[5)  The p stant must be. mterv:.ewad
one board member for temporary approva

7. The board is proposlng the ame nt to allow. review
of application by interviewing board member and to provide
the physician's assistant the opportunity to respond directly
to guestions and to explain the precise limitations of the
physician's assistant role. The authority of the board to
make the proposed change is based on section 37-20-201, MCA
and implements section 37-20-301, MCA,

8. Interested persons may subtit their data, views or
arguments concerning the proposed amendments in writing to
the Board of Medical Examiners, 1424 Bth Avenue, Helena, Montana
59620-0407, no later than November 11, 19B2,

9. If a pergon Who is directly affected by the proposed
amendment wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to the Board of Medical Examiners, 1424 9th
Avenuve, Helena, Montana 59620-0407, no later than November
11, 1982.

10. If the board receives requasts for a public hearing
on the proposed amendments from either 10% or 25, whichever
is less, of the persons who are directly affected by the proposed
amendments; from the Administrative Code Committee of the legis-
lature; from a govermmental agency or subdivision; or from
an assoication having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register. ’

1l. The authority and implementing sections are cited
after each proposed amendment.

BOARD OF MEDICAL EXAMINERS
THOMAS J., MALEE, M.D., PRESIDENT

, DIRECTOR
OF COMMERCE

DE!

Certified to the Secretary of State, October 4, 1982,

19-10/14/82 MAR Notice No, 8~28-26
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MEDICAL EXAMINERS

IN THE MATTER of the proposed ) NOTICE OF AMENDMENTS OF ARM
amendments of ARM 8.28.414 con-) 8.28.414 TEMPORARY CERTIFICATES
cerning temporary certificates ) and 8.2B.420 FEE SCHEDULE

for physicians and 8.28.420 )

concerning fees for physicians.) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 13, 1982, the Board of Medical Examiners
proposes to amend subsection (2) of 8.28.414 concerning temporary
certificates for physicians and to amend 8.2B.420 concerning
fees for physicians.

2. The proposed amendment of 8.28.414 will amend subsec-
tion {2) and will read as follows: ([new matter underlined,
deleted matter interlined)

"8.28.414 TEMPORARY CERTIFICATE ({1)...

{2) All temporary certificates must be reviewed and
signed by twe one members of the board and the applicant
must be interviewed by one ef-the-twe hoard members.
Temporary certificates are valid until the next board
meeting, at which time the board may extend it for a year.

(3y..."

3. The board is proposing the amendment to place the
rule in conformity with statutes {section 37-3-305 (2)(d),
MCA) which requires the appearance of the applicant before
only one member of the board. The authority of the board to
make the proposed amendment is based on section 37-3-203 (1),
MCA and implements section 37-3-305 {2) {d), MCA.

4. The proposed amendment of 8.28.420 will add a new
subsection (e} and will read as follows: [(new matter under-
lined)

"3.28.420 FEE SCHEDULE (1) The following fees will

be charged:

{a)...

{e) Penalty fee $10.00" .
5.7 The board 18 proposing the fee to prescribe the delin-
quency penalty as directed by section 37-3-313 (3), MCA. This

fee is the same as prescribed statutorily prior to the 1981
legislative change which allows boards to set fees commensurate
with costs., The authority of the board to make the proposed
change is based on section 37-3-203 (1), MCA and implements
section 37-3=313 {3), MCA.

6. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to
the Board of Medical Examiners, 1424 9th Avenue, Helena, Montana
59620~-0407, no later than November 11, 1982,

7. If a person who is direetly affected by the proposed
amendments wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request, along with any written
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comments he has to the Board of Medical Examiners, 1424 9th
Avenue, Helena, Montana 59620-0407, no later than November
11, 1982.

8. If the board receives reqguests for a public hearing
on the proposed amendments from either 10% or 25, whichever
is less, of the persons who are directly affected by the proposed
amendments; from the Administrative Code Committee of the legis-
lature; from a govermmental agency or subdivision; or from
an association having not less than 25 members who will be
direstly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register.

9. The authority and implementing sections are cited
after each proposed change.

BOARD OF MEDICAL EXAMINERS
THOMAS J. MALEE, M.D., PRESIDENT

»

B
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, October 4, 1982.

19-10/14/82 MAR Notice No. 8-28-27
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF NURSING

IN THE MATTER of the proposed ) NOTICE OF PUBLIC HEARING ON

adoption of new rules relating ) ADOPTION OF NEW RULES UNDER

to specialty areas of nursing ) SUB-CHAPTER 3, SPECIALTY AREAS
OF NURSING

TO: All Interested Persons:

The notice of proposed adoption of new rules published
in the Montana Administrative Register on August 26, 1982,
at pages 1582 - 1585, issue number 16, is amended as follows
because the required mumber of persons requested a public hear-
ing.

The hearing was reguested only on the above-stated adoption.
The proposed amendment of 8.32.408 in the same notice is being
amended as proposed in the rule section of this issue.

1. On November 12, 1982, at 10:00 a.m., a public hearing
will be held in the conference room of the Department of Commerce,
1430 9th Avenue, Helena, Montana to consider the adoption of
the rules Nurse-Midwifery Practice and Educational Requirements
and other Qualifications Applicable to Specialty Areas of Nursing
under Sub-Chapter 3, Specialty Areas of Nursing.

2. The text of the rules are stated in the Montana Adminis-
Erative Register, issued number 16, published on August 26,

1982,

3. The rationale for the adoption is also stated in the
above named register.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to the Board
of Nursing, 1424 9th Avenue, Helena, Montana 59620-0407, no
later than November 11, 1982.

5. Goeffrey L. Brazier has been designated to preside
over and conduct the hearing.

6. The authority of the board to make the proposed adoption
is based on section 37-8-202 (2), MCA and implements sections
37-8-202 {5), MCA and 37-8-430, MCA.

BOARD OF NURSING
JANIE CROMWELL, R.N., PRESIDENT

BY: T N
GARY ABUC A DIRECTOR
DEPARTME, OF COMMERCE

Certified to the Secretary of State, October 4, 1882,

MAR NOTICE NO. 8-32-27 19-10/14/82
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE HARD-ROCK MINING IMPACT BOARD

IN THE MATTER of the proposed ) NOTICE OF PUBLIC HEARING ON

adoption of rules relating to ) THE PROPOSED ADOPTION OF

proceedings before the Hard- ) RULES GOVERNING PROCEEDINGS

Rock Mining Impact Board. ) BEFORE THE HARD-ROCK MINING
IMPACT BOARD

TO: All Interested Persons:

1. On November 18, 1982, at 9:00 a.m., a public hearing
will be held in the Department of Commerce Conference Room,
1430 9th Avenue, Helena, Montana to consider the adoption of
rules pertaining to conduct of proceedings hefore the Hard-
Rock Mining Impact Board.

2. The proposed rules read as follows:

"Organizational Rule

I. ORGANIZATION OF BOARD {1) The hard-rock mining

impact board is created by section 2~15-1822, MCA, and

appointed by the governor. By statute the board comprises
five members, three of whom reside in an area impacted

by large~scale mineral development. NO more than three

members may reside in the same congressional district.

The board consists of:

{a) a representative of the hard-rock mining industry;

{b) a representative of a major financial institution
in Montana;

{c) an elected school district trustee;

{d) an elected county commissioner; and

{e) a member of the public-at-large.

(2) Information or submissions: Inquiries regarding
the board may be addressed to the Administrative Office,
Hard-Rock Mining Impact Board, Department of Commerce,
Capitol Station, Helena, Montana 59620-0401.

(3) Personnel roster

Mr. Koehler Stout, Chairman, Montana College of Mineral
Science and Technology, Wast Park Street, Butte, Montana
59701 - Industry representative.

Mr. Jim Edwards, 2005 Washoe, Anaconda, Montana 59722 -
County Commissioner.

Mr. Duane Friez, P. O. Box 811, Glendive, Montana 59330
~ Representative of Pinancial Institution.

Mr. Leonard H. McKinney, Vice-Chairman, 312 13th Avenue
North, Lewistown, Montana 59457 - Member of public-at-
large.

Mr., James A. Tulley, P, O. Box 700, Big Timber, Montana
59011 -« School District Trustee.

{4) For administrative purposes the board is attached
to the department of commerce. For staffing purposes
the board is attached to the department's economic and
community development division. A chart of the department's
organization is found at page B8-13 of these rules and
by this reference is made a part of the board's organiza-
tional rules. (Auth. 2-4-201, MCA; Imp. 2-4-201, MCA)

19-10/14/82 MAR Notice No. 8-104-1
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Procedural Rules

II. PUBLIC PARTICIPATION {1) The hard-rock mining
impact board hereby adopts and incorporates by reference
ARM 8.2.101 through 8.2.207 which sets forth the depart-
ment of commerce’'s public participation rules. A copy
of the rules may be obtained from the Hard-Rock Mining
Impact Board, 1424 9th Avenue, Helena, Montana 59620—
0407. (Auth, 2-3-203, MCA; Imp. 2-3-103, MCA.)

III. GENERAL PROCEDURAL RULES {1) The hard-rock mining
impact board hereby adopts an incorporates by reference
ARM 1.3.101 through 1.3.234 which sets forth the attorney
general's model procedural rules. A copy of the model
rules may be obtained from the Hard-Rock Mining Impact
Board, 1424 9th Avenue, Helena, Montana 59620~0407. The
board will treat the hearing provided for by section 90-
6-307 [4), MCA as a contested case hearing under the model
rules. [Auth. 90-6-305, MCA; Imp. 90-6-307, MCA.)

IV. FORMAT OF PLAN {1) ' The format and substance of
the plan shall allow for a ready review and analysis of
the plan, its several parts, and their relationships to
each other.

{2) The format of the plan shall contain the following
elements:

{a) the name, address and phone number of the developer's
contact person;

Ib) a brief summary of the impact plan;

{c) a table of contents;

{d) numbered pages throughout;

le) an index_{to facilitate,c:ogsrxeferencing among
current conditions, impact analysis, proposed mitigation
measures, financing methods and timing, .and so forth).

[3) The plan shall be bound in a manner that will allow
for ready removal and insertion of pages. {Auth. 90-
6-305, MCA; Imp. 90-6-307, MCA.) .

V. NOTIFICATION AND SUBMISSION OF PLAN (:!.) A person
{herein referred to as "the developer") required to pre-
pare an impact plan by section 90-6-307 {1), MCA, shall
notify the board and each affected county at least 90
days in advance of an anticipated submission of an impact
plan. :

{2) The developer shall submit 10 copies to the board
and a sufficient number of copies to each affected county
for distribution. (Auth. 90-6-305, MCA; Imp. 90-6-307,
MCA. S SIIRE ‘ - ‘

VI! PROOF OF SUBMISSION OF PLAN TO AFFECTED COUNTIES

(1) The board will accept as proof of the date qf receipt
of an impact plan by an affected county dated receipts,
signed by an authorized representative of the county,
confirming delivery of the plan by registered mail, hand
delivery, or otherwise. ({Auth. 90-6-305, MCA; Imp. 90-
6-307, MCA.)

MAR Notice No, 8«104~] 19-10/14/82
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VII. COMPUTATION OF TIME (1) In computing any period
of time prescribed by sections 90-6-301 thrpugh 90-6-
310, MCA, the day of the act, event, or default after
which the designated period of time begins to run is not
to be included. The last day of the period so computed is
to be included, unless it is a Saturday, Sunday or legal
holiday, in which event the period runs until the end
of the next day which is neither a Saturday, Sunday or
a holiday. Whenever a party has the right or is required
to do some act or take some proceedings within a pre-
scribed period after the service of a notice or other
paper upon him and the notice or paper is served upon
him by mail, 3 days shall be added to the prescribed period.
{Auth. 90-6-305, MCA; Imp. 90-6-307, MCA.)

VIII. CONTENTS OF OBJECTION TO PLAN (1) An objection
to an impact plan submitted to the board shall contain
or show:

{a) the name{s) of the developer(s), the project and
the impact plan;

{b) the date the objection is submitted;

{c) the name of the local government unit(s) raising
the objection; ‘

{d) the government unit's contact person(s) (name,
address, phone);

{e) the name of the local government unit(s) affected
by the objection;

(£) the specific elements of -the plan being objected to,
giving page number (s);

{g) the substance of the objection;

{h) the reasons for the objection;

(i) supportive data, information or analysis;

{j) references tc other related portions of the plan
(giving page numbers)}, such as;

{i} analysis of employment and population;

(ii) analysis of location, nature, extent and cost of
impact;

(iii) proposed mitigation measure;

{iv) proposed timing and cost of mitigation measure;

{v) proposed method, amount, and source of financing
of the mitigation measure.

{k) additional relevant information;

{1) the cbjector’'s proposal for resolving the disputed
issues;

{m) a resolution dated and signed by the governing
body of each objecting unit of local government confirm-
ing that the above statements appropriately reflect their
views and concerns. (Auth. 9%0-6-305, MCA; Imp. 90-6-
307, MCA.)

IX. SUBMISSION OF OBJECTIONS T0O BOARD (1) At least
15 copies of the objection{g) shall be filed with the
board and a copy filed with each affected local government

19-10/14/82 MAR Notice No. 8-104-1
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on the basis of local need: severity of impact from mineral

development; the extent of local effort in meeting local

needs; and the availability of grant funds. 1In receiving
applications and awarding grants, the board will use the

procedures outlined in the following rules. (Auth. 90-

6-305, MCA;: Imp. 90-6-305, MCA.)

XV. CONTENT OF GRANT APPLICATIONS (1) Following an
inguiry by the applicant, the board will provide an applica-
tion form requesting such information as is necessary
to allow the board to verify the eligibility of the
applicant, to evaluate the application and, if necessary,
to establish priorities among eligible applications.

{2) 1Items to be included in the application will be
the name of applicant; a description of the proposed pro-
ject; a discussion of the need the project is intended
to meet; how the specific project will meet that need;
local priority for the project and how that priority was
established; the relationship of the proposed project
to a major hard-rock mineral development; the relationship
of the proposed project to appropriate local plans;
relevant budgetary information, including estimated cost
of project and how it is to be financed initially and over
time; a summary of current and projected revenues,
revenue sources, expenditures, bponding capacity and
indebtedness; and such additional inférmation as the board
may consider appropriate to the specific type of applica-
tion.

(3) Information about the grant program and the requisite
forms will be made available from the board's administrative
office. {auth. 90-6-305, MCA; Imp. 90-6-305, MCA.)

XVI. SUBMITTAL DEADLINES (1) Applications shall be
submitted to the administrative office no less than 30
days prior to board consideration. Exceptions may be
made at the board's discretion. (Auth. 90-6-3053, MCA;

Imp. 90-6-305, MCA.)

XVII. APPLICATION REVIEW PROCESS (1) The board will
utilize an appropriate application process. (Auth. 90~
6-305, MCA; Imp. 90-6-305, MCA.)

XVIII. CONTRACT WITH SUCCESSFUL APPLICANT (1) Upon
the awarding of a grant, an appropriate contractual agree-
ment will be executed between the hard-rock mining impact
pboard and the local government unit. {Auth. 90-6-305,

MCA; Imp. 90-6-305, MCA.)"

3. The Hard Rock Mining Impact Act of 1981 {(sections
90-6-301 et seg, MCA) created the Hard Rock Mininy Impact Board
and authorizes or reguires the board to carry out or oversee
specific activities provided for by the Act. In addition,
the board is required to adopt an organizational rule ([section
2-4-201, MCA), rules governing public participation in the
board proceedings (section 2-3-203, MCA), and rules of procedure

MAR Notice No. 8-104-) 19-10/14/82
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unit, (Auth. 90-6-305, MCA; Imp. 90-6-307, MCA.)

X. NOTIFICATION OF BOARD CONCERNING NEGOTIATIONS ON
PLAN (I} By the end of the 30-day negotiating period
described in section 90-6-307 (4), MCA, all affected
parties shall notify the board in writing of the outcome
of their negotiation efforts, clarifying which objections
have been resolved and how and which objections still
remain in ¢ontention. The developer shall provide the
board with any mutually agreed upon amendments to the
plan. The official copy of the amendments will bear the
signatures of the developer's authorized representative,
the chairman of the elected governing body of each affected
unit of local government, and the chairman of the elected
governing body of the county verifying the conturrence
of their units of local government with the naegotiated
amendments. (Auth. 90-6~305, MCA; Imp. 90-6-307, MCA.)

XI. EX PARTE COMMUNICATIONS WITH BOARD MEMBERS

(1) No representative of any party to the pian may
communicate with any board member outside the context
of a public meeting on any issue related to the plan unt;l
the plan has received final approval.

{2) If requested to do so by any party to the plan,
the staff of the board may be allowed to provide informa-
tion during either the 90-day review period or the 30~
day negotiation period as long as a written record of
this communication is kept. (Auth. 90-6-305, MCA; Imp.
90-6-307, MCA.)

XII. IMPLEMENTATION OF APPROVED IMPACT PLAN (1) The
hard-rock mining impact account may receive direct in-
dustry monies in compliance with the schedule specified
in the approved impact plan. The board will distribute
these monies to the appropriate affected local government
unitg in accordance with law.

{2) The board will periodically notify the department
of state lands of the mineral developer's compliance or
non-compliance with the terms of the approved impact plan.
(Auth. 90-6-305, MCA; Imp. 90-6-307, MCA.)

XIII. ADOPTION OF POLICIES OR GUIDELINES {1) From
time to time, the board may adopt pol;c;es or guidelijines
relating to its internal operations, to the preparation
or content of impact plans, or to the relationship between
developers and local government units, These policies
or guidelines, which will not have the force or effect
of administrative rules, will be compiled and made avail-
able for public inspection at the board's administrative
office. [Auth. 90-6-305, MCA; Imp. %0-6-307, MCA.)

Rules Governing Awarding of Grants

XIV. GLCNERAL PROVISIONS {1) 1In the event monies are
made available to the hard-rock mining impact account
for the purposes of grants to be made by the board, the
board will receive and review applications and award grants

19~10/14/82 MAR Notice No. 8-104-1
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{section 2-4-201, MCA). The board proposes to adopt the fore-
going rules to comply with these regquirements and to establish
the necessary procedures for the conduct of its functions and
responsibilities. Of particular concern are those rules which
would clarify the procedures for submitting and objecting to
an impact plan, resolving objections and implementing the final
plan. The board has also proposed rules governing the awarding
of grants so that an administrative framework will be in. place
if the grant program should be funded from public or private
sources. In proposing these rules the board is seeking to
provide adequate guidance and commonality of interpretation
to interested persons and thereby to facilitate implementation
of the Act. At the same time, the board has sought to avoid
inappropriate, unnecessary, or unnecessarily constrictive rules.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Carol L.
Ferguson, the Board's Administrative Officer, 1424 Ninth Avenue,
Helena, Montana 59620-0407, no later than November 17, 1982,

5. Mr. Koehler Stout, Chairman of the board, will preside
ovaer and conduct the hearing.

6. The authority and implementing sections are listed
after each proposed rule.

HARD~-ROCK MINING IMPACT BOARD
KOEHLER STOUT, CHAIRMAN

Certified to the Secretary of State, October 4, 1982.

MAR Notice No, 8-104-1 19+10/14/82
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

IN THE MATTER OF THE ) NOTICE OF PUBLIC HEARING
Amendment of Rule 42.16.1112 ) on the Amendment of Rule
relating to away-from-home ) 42.16.12112 relating to

expenses. ) away-from-home expenses.

TO: All Interested Persons:

1. On November 3, 1982, at 9:00, a. m., a public hearing
will be held in the Fourth Floor Conference Room of the Mitchell
Building, at Fifth and Roberts, Helena, Montana, to consider the
amendment of rule 42.16.1112,

2. The proposed amendment modifies present Rule 42.16.1112
found in the Administrative Rules of Montana. The proposed
amendment would clarify when nonresidents may deduct travel and
away-from~home expenses from their Montana income.

3. The rule as proposed to be amended provides as follows:

42.16.1112 TRAVEL EXPENSES (1) 1In determining his Montana
adjusted gross income, a nonresident temporaril
working in Montana may deduct traveling expenses aigewea as
deductsons in determining his federal adjusted gross income to
the extent the expenses were incurred while temporarily away
from his Montana tax home. Even though the taxpayer may be
temporarily away from his home of residence in the course of his
employment or in pursuit of a trade or business so as to have
deductible traveling expenses for federal income tax purposes,
the taxpayer will not be allowed a deduction for traveling
expenses in determining Montana adjusted gross income except to
the extent the deductible expenses were incurred while temporar-
ily away from his Montana tax home.

(2) A nonresident, who during the course of business is
required to travel into Montana, for a duration of 10 days or
less each ¢trip, may deduct a prorated share of the traveling
expenses incurred while in Montana. The prorated share is that
fractional part of the expenses incurred in Montana which the
taxpayer's Montana adijugted gross income bears to higs federal
adjusted gross income.

This subsection shall be effective for tax years beginning
after December 31, 1981,

42} (3] The term "Montana tax home" means the taxpayer's
principal business location, post of duty, or station in Mon-
tana.

AUTH: 15-30-305, MCA; IMP: 15-30-131, MCA.

4. The Department is proposing this amendment to its rule
because it is the result of a closing agreement entered into
betweer the Department and a group of nonresident taxpayers.
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During the course of negotiations the issue was raised as to the
restrictions upon deducting away-from-home expenses by non-
residents. As a part of the agreement, the Department agreed it
would review its rule and propose a change. The existing rule
42-16~-1112 addresses the nonresident taxpayer who comes to Mon-
tana and works in one location for an extended period of time,
thereby establishing a Montana tax hone. This rule, as it
exists, does not address the nonresident taxpayer who, by the
nature of his/her occupation, will be in and out of Montana
several times throughout the year for periods of 10 davs or less
on each trip, The taxpayers in this category do not have an
opportunity to establish a Montana tax home and, thus, under the
existing rule cannot claim travel expenses incurred in earning
the income that is subject to tax. :

Therefore, the Department has changed subsection 2 to clari-
fy when nonresidents may, and under what circumstances, deduct
travel and away-from-home expense from their Montana income.

5. Interested persons may present their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Ann Kenny,
Legal Bureau, Department of Revenue, Mitchell Building, Helena,
Montana 59620, no later than November 11, 1982.

6. David Slovak, Agency Legal Services, Department of Jus-
tice has been designated to preside over and conduct the hear-
ing.

J 7. The authority of the agency to make the proposed amend-
ment is based on 15-30-~305, MCA, and the rule implements

15-30-131, MCA.
%x/%fV

ELLEN FEAVER, Director

Certified to Secretary of State 10-4-82
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

IN THE MATTER OF the repeal of
rule 42.16.1116, the amendment
of rules 42.16.1115 and
42.16.1117, and the adoption of
rules I through XXIX, relating
to the allocation and apportion-
ment of income by nonresident
individuals of Montana

NOTICE OF PUBLIC HEARING
on the PROPOSED REPEAL

OF RULE 42.16.1116, the
AMENDMENT OF RULES
42.16.1115 and 42.16.1117,
and the ADOPTION OF RULES
I through XXIX

N e e e st e

TO: All Interested pPersons:

1. On November 3, 1982, at 1:00 p.m., a public hearing will
be held in the Fourth Floor Conference Room, of the Mitchell
Building, at Fifth and Roberts, Helena, Montana, to consider the
repeal of rule 42.16.1116, the amendment of rules 42.16.1115 and
42.16,1117, and the adoption of NEW RULES I through XXIX, all of
which relate to the allocation and apportionment of income by
nonresident individuals of Montana.

2. The proposed new rules are intended as clarification of
the present rules 42.16.1115 and 42.16.1117, and are intended to
be a complete new Sub-Chapter within Chapter 16.

3. The rules as proposed to be repealed, amended and
adopted provide as follows:

The rule proposed t+o be repealed can be found on page 42-
1656 of the Administrative Rules of Montana.

42.16.1115 INCOME ATTRIBUTABLE TO MULTISTATE ACTIVITIES
(1) 1If a nonresident's income is derived from a business,
trade, profession, or occupation carried on both within and
without Montana, the income (or loss) reasonably attributable to
that portion of the business, trade, profession, or occupation
carried on in this state or to services rendered within this
state is included in Montana adjusted gross income. }

(2) The allocation and apportionment of such income or loss
shall be made according to the provisions of ARM 43-16-33316
amd 42.16.1117 and ARM 42.16.1201 through 42.16.1229.
AUTH: 15-30-305, MCA; IMP: 15-30-131, MCA.

42.16.1117 APPORTIONMENT OF MULTISTATE INCOME (1) If the
business, trade, profession, or occupation carried on within
Montana is an integral part of a unitary business carried on
within and without the state, the income attributable to Montana
must be determined by apportioning the total income from the
business, trade, profession, or occupation by the percentage
derived from averaging the factors of sales, payroll, and
property er sueh other factors as may be deemed nesessary &o
faiviy appertion the ineeme-
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(2) Apportionment of income shall be made according to the
provisions of Article IV of the Multistate Tax Compact, 15-1-
601, MCA and ARM 42.16.1201 through 42.26.1229.

AUTH: 15-30-305, MCA; 1IMP: 15-30-131, MCA.

RULE I INTENT (1) The following regulations are applicable
to Articles II and IV of the Multistate Tax Compact, 15-1-601,
MCA, and to 15-30-131(1), MCA. Statutory references in these
regqulations are to 15-30-131(1), MCA, but also apply to Articles
II and IV of the Multistate Tax Compact, 15-1-601, MCA.

(2) These regqulations are intended to set forth rules
concerning the application of the apportionment and allocation
provisions of Title 15, chapter 30, part 1, MCA, and Article IV
of 15-1-601, MCA.

(3) The only exceptions to these allocation and
apportionment rules contained in these regulations are set forth
in ARM 42.16.1227 through 42.16.1230 pursuant to the authority
of Article 1V, Subsection (18), 15-1-601, MCA.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE II DEFINITIONS (1) "Allocation" refers to the
assignment of nonbusiness income to a particular state.

(2) "Apportionment” refers to the division of business
income between states by the use of a formula containing
apportionment factors.

(3) "Businese activity" refers to the transactions and
activity occurring in the reqular course of a particular trade
or business of a taxpayer.

(4) "Taxpayer" means any corporation, partnership, firm,
association, or person acting as a business entity in more than
one state.

AUTH: 15~30-305, MCA; IMP: 15-30-131 and 15~1-601, MCA.

RULE III TWO OR MORE BUSINESSES OF A SINGLE K TAXPAYER (1) A
taxpayer may have more than one "trade or business." In such
cases, it is necessary to determine the business income
attributable to each separate trade or business. The incoma of
each business is then apportioned by an apportionment formula
which takes into consideration the instate and outstate factors
which relate to the trade or business the income of which is
being apportioned.

(2) The determination of whether the activities of the
taxpayer constitute a single trade or business or more than one
trade or business will turn on the facts in each case. In
general, the activities of the taxpayer will be considered a
single business 1f there is evidence to indicate that the
segments under consideration are integrated with, dependent
upon, or contribute 'to each other and the operations of the
taxpayer as a whole. The following factors are considered to be
good indicators of a single trade or business, and the presence
of any of these factors creates a strong presumption that the
activities of the taxpayer constitute a single trade or
business:
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(a) A taxpayer 1is generally engaged in a single trade or
business when all of ite activities are in the same general
line.

(b) A taxpayer is almost always engaged in a single trade
or business when its various divisions or segments are engaged
in different steps in a large, vertically.structured enterprise.
For example, a taxpayer which explores for and mines copper
ores; concentrates, smelts, and refines the copper ores; and
fabricates the refined copper into consumer products is engaged
in a single trade or business regardless of the fact that the
various steps in the process are operated substantially
independently of each other with only general supervision from
the taxpayer's executive offices.

{c) A taxpayer which might otherwise be considered as
engaged in more than one trade or business is properly
considered as engaged in one trade or business when there is a
strong central management, coupled with the existence of
centralized departments for such functions as financing,
advertising, research, or purchasing. Thus, some conglomerates
may properly be considered as engaged in only one trade or
business when the central executive officers are normally
involved in the operations of various divisions and there are
centralized offices which perform for the divislons +the normal
matters which a truly independent business would perform for -
itmself, such as accounting, personnel, insurance, legal,
purchasing, advertising, or financing.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE IV _BUSINESS AND NONBUSINESS INCOME DEFINED (1)
"Business income is income arising from transactiong and
activity in the regular course of the taxpayer's trade or
business and includes income from tangible property if the

acquisition, management, and disposition of the property
constitute integral parts of the taxpayer's regular trade or
business operations. In essence, all income which arises from

the conduct of trade or business operations of a taxpayer is
business income. For purposes of administration, the income of
the taxpayer is business income unless clearly classifiable -as
nonbusiness income.

(2) Nonbusiness income means all income other than business
income,

(3) The classification of income by the labels occasionally
used, such as manufacturing-income, compensation for services,
sales Ilincome, interest, dividends, rents, gains, operating
income, nonoperating income, etc., is of no aid in determining
whether income is business or nonbusiness income. Income of any
type or class and from any source is business income if it
arises from transactions and activity occurring in the regular
course of a trade or business. Accordingly, the critical
element in determining whether income is "business income" or
"nonbusiness income" is the identification of the transactions
and activity which are the elements of a particular trade or
business. In general, all transactions and activities of the
taxpayer which are dependent upon or contribute to the
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operations of the taxpayer's economic enterprise as a whole
constitute the taxpayer's trade or business and will be
transactions and activity arising in the regular course of and
will constitute integral parts of a trade or business. (See ARM
42.16.1205 for more specific examples of the classification of
income as business or nonbusiness income; see ARM 42.16.1202 and
42.16.1203 for further explanation of what constitutes a trade
or business.)

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE V DETERMINATION OF BUSINESS AND NONBUSINESS INCOME The
following are rules for determining whether particular income is
business or nonbusiness income.

(1) Rental income from real and tangible property is
business income if the property with respect to which the rental
income was received is used in the taxpayer's trade or business
or incidental thereto and therefore 1is includable in the
property factor under ARM 42.16.1210, 42.16.1214 and 42.16.1215,

(2) Gain or loss from the sale, exchange, or other
dispositions of real or tangible personal property constitutes
business income if the property while owned by the taxpayer was
used in the taxpayer's trade or business. However, if such
property was utilized for the production of nonbusiness income
or otherwise was removed from the property factor before its
sale, exchange, or other disposition, the gain or loss will
constitute nonbusiness income.

(3) Interest income is business income where the
intangible, with respect to which the interest was received,
atrises out of or was created in the regular course of the
taxpayer's trade or business operations.

(4) Dividends are business income where the gtock with
respect to which the dividends are received arises out of or was
acquired in the regular course of the taxpayer's trade or
business operations.

(5) Patent and copyright royalties are business income
where the patent or copyright with respect to which the
royalties were received arises out of or was created in the
regular course of the taxpayer's trade or business operations or
where the purpose for acquiring and holding the patent or
copyright is relatéd to or incidental to such trade or business
operations.

AUTH: 15-30-305, MCA; 1IMP: 15-30-131 and 15-1-601, MCA.

RULE VI TAXABLE IN ANOTHER STATE (1) Under Article IV.(2)
of 15-1-601, MCA, the taxpayer is subject to the allocation and
apportionment provisions of Title 15, chapter 30, part 1, MCA,
if it has income from business activity that is taxable both

within and without this state. A taxpayer's income from
business activity is taxable without this state |if such
taxpayer, by reason of such business activity (i.e., the

transactions and activity occurring in the regular course of a
particular trade or business), is taxable in another state.

(2) A taxpayer is taxable within another state if by reason
of such business activity, another state has jurisdiction to
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subject the taxpayer to a net income tax, regardless of whether
or not the state imposes such a tax on the taxpayer.

(3) A taxpayer is not taxable in another state with respect
to a particular trade or business merely because the taxpayer
conducts activities in such other state pertaining to the
production of nonbusiness income or business activities relating
to a separate trade or business.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15~1-601, MCA.

RULE VII APPORTIONMENT FORMULA (1) All business income of
each trade or business of the taxpayer shall be apportioned to
this state by use of the apportionment formula set forth in 15-
1-601, MCA. The elements of the apportionment formula are the
property factor (see ARM 42.16.1209), the payroll factor (see
ARM 42.16.1216) and the sales factor (see ARM 42.16.1220) of the
trade or business of the taxpayer.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE VIII PROPERTY FACTOR 1IN GENERAL (1) The property
factor of the apportionment formula for each trade or business
of the taxpayer shall ‘include all real and tangible personal
property owned or rented and used during the tax period in the
regular course of such trade or business, The term "real and
tangible personal property" includes land, buildings, machinery,
stocks of goods, equipment, and other real and tangible personal
property but does not include coin or currency.

(2) Property used in connection with the production of
nonbusiness income shall be excluded from the property factor.

{3) Property used both in the regular course of taxpayer's
trade or business and in the production of nonbusineas income
shall be included in the factor only to the extent the property
is used in the regular course of taxpayer's trade or business.
The method of determining that portion of the value to be
included in the factor shall reflect the average value of
property includable in the factor. See ARM 42.16,1215.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE IX PROPERTY USED FOR THE PRODUCTION OF BUSINESS INCOME
(1) Property shall be included in the property factor if it is
actually used or is available for use or capable of being used
during the tax period in the regular course of the trade or
business of the taxpayer. Property held as reserves or standby
facilities or property held as a reserve source of materials
shall be included in the factor. For example, a plant
temporarily idle or raw material reserves not currently being
processed are includable in the factor.

(2) Property or equipment under construction during the tax
period (except inventoriable goods in process) shall be excluded
from the factor until such property is actually used in the
regqular course of the trade or business of the taxpayer. If the
property is partially used in the reqular course of the trade or
business of the taxpayer while under c¢onstruction, the value of
the property to the extent used shall be included in the
property factor.
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(3) Property used in the regular course of the trade or
business of the taxpayer shall remain in the property factor
until its peimanent withdrawal is established by an identifiable
event such as its conversion to the production of nonbusiness
income, its sale, or the lapse of an extended period of time
(normally 5 years) during which the property is held for sale.
AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE X CONSISTENCY IN REPORTING WITH RESPECT TO PROPERTY
(1) In filing returns with this state, if the taxpayer departs
from or modifies the manner of valuing property or of excluding
or including property in the property factor, used in returns
for prior years, the taxpayer shall disclose in the return for
the current year the nature and extent of the modification.

(2) If the returns or reports filed by the taxpayer with
all states to which the taxpayer reports under Article IV of the
Multistate Tax Compact or the Uniform Division of Income for Tax
Purposes Act are not uniform in the valuation of property and in
the exclusion or inclusion of property in the property factor,
the taxpayer shall disclose in its return to this state the
nature and extent of the variance.

AUTH: 15-30-305, McpA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XI NUMERATOR OF PROPERTY FACTOR (1) The numerator of
the property factor shall include the average value of the real
and tangible personal property owned or rented by the taxpayer
and used in this state during the tax period in the regular
course of the trade or business of the taxpayer.

(2) Property in transit between locations of the taxpayer
to which it belcongs shall be considered to be at the destination
for purposes of +the property factor. Property in transit
between a buyer and seller which is included by the taxpayer in
the denominator of its property factor in accordance with its
regqular accounting practices shall be included in the numerator
according to the state of destination.

(3) The value of mobile or movable property such as
construction equipment, trucks or leased electronic equipment
which are located within and without this state during the tax
period shall be determined for purposes of the numerator of the
factor on the basis of total time within the state during the
tax period. An automobile assigned to a <traveling employee
shall be included in the numerator of the factor of the state to
which the employee's compensation is assigned under the payroll
factor or in the numerator of the state in which the automobile
is licensed.

AUTH: 15-30-305, MCA; 1IMP: 15-30-131 and 15-1-601, MCA.

RULE XII VALUATION OF OWNED PROPERTY (1) Property owned by
the taxpayer shall be valued at its original cost. As a general
rule "original cost" is deemed to be the basis of the property
for federal income tax purposes (prior to any federal
adjustments) at the time of acquisition by the taxpayer and
adjusted by subsequent capital additions or improvements thereto
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and partial disposition thereof, by reason of sale, exchange,
abandonment, etc.

(2) If the original cost of property is unascertainable,
the property is included in the factor at its fair market wvalue
as of the date of acquisition by the taxpayer.

(3) Inventory of stock of goods shall be included in the
factor in accordance with the valuation method used for federal
income tax purposes. .

(4) Property acquired by gift or inheritance shall be
included in the factor at its basis for determining depreciation
for federal income tax purposes.

AUTH: 15-30-305, MCA; IMP:  15-30-131 and 15-1=-601, MCA.

RULE XIII VALUATION OF RENTED PROPERTY (1)(a) Property
rented by the taxpayer is valued at 8 times its net annual
rental rate. The net annual rental rate for any item of rented
property is the annual rental rate paid by the taxpayer for such
property less the aggregate annual subrental rates paid by
subtenants of the taxpayer. (See ARM 42.16.1228 for special
rules where the use of such net annual rental rate produces a
negative or clearly inaccurate value or where property is used
by the taxpayer at no charge or rented at a nominal rental
ratae).

{b) Subrents are not deducted when the subrents constitute
business income because the property which produces the subrents
is used in the regular course of a trade or business of the
taxpayer when it is producing such 1ncome Accordingly, there
is no reduction in its value.

(2) "Annual rental rate" is the amount paid as rental for
the property for a 12 month period (i.e., the amount of the
annual rent). Where property is rented for less than a 12 month
period, the rent paid for the actual period of rental shall
constitute the "annual rental rate" for the tax period.
However, where a taxpayer has rented preoperty for a term of 12
or more months and the current tax period covers a period of
less than 12 months (due, for example, to a reorganization or
change of accounting period), the rent paid for the short period
shall be annualized. If the rental term is for less than ]2
months, the rent shall not be annualized beyond its term. Rent
shall not be annualjized because of the uncertain duration when
the rental term is on a month-to-month basis.

(3)(a) "Annual rent" is the actual sum of money or other
consideration payable, directly or indirectly, by the taxpayer
or for its benefit for the use of the property and includes:

(i) any amount payable for the use of real or tangible
perscnal property, or any part thereof, whether designated as a
fixed sum of money or as a percentage of sales, profits, or
otherwise;

(ii) any amount payable as additional rent or in lieu of
rents, such as interest, taxes, insurance, repairs, or any other
items which are required to be paid by the terms of the lease or
other arrangement, not including amounts paid as service
charges, such as utilities, janitor services, etc. If a payment
includes rent and other charges unsegregated, the amount of rent
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shall be determined by consideration of the relative values of
the rent and the other items.

(b) "Annual rent" does not include incidental day-to-day
expenses such as hotel or motel accommodations, daily rental of
automobiles, etc.

(4) Leasehold improvements shall, for the purposes of the
property factor, be treated as property owned by the taxpayer
regardless of whether the taxpayer is entitled to remove the
improvements or the improvements revert to the lessor upon
expiration of the lease. Hence, the original cost of leasehold
improvements shall be included in the factor.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XIV AVERAGING PROPERTY VALUES (1) As a general rule,
the average value of property owned by the taxpayer shall be
determined by averaging the values at the beginning and ending
of the tax period. However, the department may require or allow
averaging by monthly values 1if such method of averaging is
required to properly reflect the average value of the taxpayer's
property for the tax period.

(2) Averaging by monthly values will generally be applied
if substantial fluctuations in the values of the property exist
during the tax period or where property is acquired after the
beginning of the tax period or disposed of before the end of the
tax period.

(3) Averaging with respect to rented property is achieved
automatically by the method of determining the net annual rental
rate of such property as set forth in ARM 42.16.1214.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XV PAYROLL FACTOR IN GENERAL (1) The payrell factor of
the apportionment formula for each trade or business of the
taxpayer shall in¢lude the total amount paid by the taxpayer in
the reqular course of its trade or business for compensation
during the tax period.

(2) The total amount "paid" to employees is determined upon
the basis of the taxpayer's accounting method. If the taxpayer
has adopted the accrual method of accounting, all compensation
properly accrued shall be deemed to have been paid.
Notwithstanding the taxpayer's method of accounting, at the
election of the taxpayer, compensation paid to employees may be
included in the payroll factor by use of the cash method if the
taxpayer is required to report such compensation wunder such
method for unemployment compensation purposes.

(3) The compensation of any employee on account of
activities which are connected with the production of
nonbusiness income shall be excluded from the factor.

(4) The term "compensation" means wages, salaries,
commissions, and any other form of remuneration paid to
employees for personal services, Payments made to an

independent contractor or any other person not properly
classifiable as an employee are excluded. Only amounts paid
directly to employees are included in the payroll factor.
Amounts considered paid directly include the value of board,
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rent, housing, ledging, and other benefits or services furnished
to employees by the taxpayer in return for personal services;
provided, that such amounts constitute income to the recipient
under federal Internal Revenue Code. In the case of employees
not subject to the federal Internal Revenue Code, e.g. those
employed in foreign countries, the determination of whether such
benefits or services would constitute income to the employees
shall be made as though such employees were subject to the
federal Internal Revenue Code.

(5) The term "employee" means:

(a) any officer of the corporation or

(b) any individual who, under the usual common law rules
applicable in determining the employer-employee relationship,
has the status of an employee., Generally, a person will be
considered to be an employee if he is included by the tagpayer
as an employee for purposes of the payroll taxes imposed by the
Federal Insurance Contributions Act; except that, since certain
individuals are included within the term "employees" in the
Federal Insurance Contributions Act who would not be employees
under the usual common law rules, it may be established that a
person who is included as an employee for purposes of the
Federal Insurance Contributions Act is not an employee for
purposes of this rule.
AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XVI CONSISTENCY 1IN REPORTING WITH RESPECT TO PAYROLL
(1) In filing returns with this state, if the taxpayer departs
from or modifies the treatment of compensation paid used in
returns for prior years, the taxpayer shall disclose in the
return for the current year the nature and extent of the
modification.

(2) If the returns or reports filed by the taxpayer with
all states to which the taxpayer reports under Article IV of the
Multistate Tax Compact or the Uniform Division of Income for Tax
Purposes Act are not uniform in the treatment of c¢ompensation
paid, the taxpayer shall disclose in its return to this state
the nature and extent of the variance.

AUTH: 15-30-305, MCA; 1IMP: 15-30-131 and 15-1-601, MCA.

RULE XVII DENOMINATOR OF PAYROLL FACTOR (1) The
denominator of the payroll factor is the total compensation paid
everywhere during the tax period. Accordingly the compensation
paid to employees whose services are performed entirely in a
state where the taxpayer is immune from taxation by example, by
Public Law 86-272, are included in the denominator of the
payroll factor.

AUTH: 15-30-305, MCA; 1IMP: 15-30-131 and 15-1-601, MCA.

RULE XVIII NUMERATOR OF PAYROLL FACTOR (1) The numerator
of the payroll facteor is the total amount .paid 4in this state
during the tax period by the taxpayer for compensation. The
tests in 15-1-601(14), MCA, to be applied in determining whether
compensation is paid in this state are derived from the Model
Unemployment Compensation Act. Accordingly, if compensation
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paid to employees is included in the payroll factor by use of
the cash method of accounting or if the taxpayer is required to
report such compensation under such method for unemployment
compensation purposes, it shall be presumed that the total wages
reported by the taxpayer to this state for unemployment
compensation purposes constitutes. compensation paid in this
state, except for compensation excluded under ARM 42.16.1216.
The presumption may be overcome by satisfactory evidence that an
employee's compensation is not properly reportable to this state
for unemployment compensation purposes.

T (2) Compensation is paid in this state if any one of the
following tests are met:

(a) The employee'’'s service is performed entirely within the
state.

(b) The employee's service is performed both within and
without the state, but the service performed without the state
is incidental to the employee's service within the state. The
word "incidental" means any service which is temporary or
transitory in nature, or which is rendered in connection with an
isolated transaction.

(c) If the employee's services are performed both within
and without this state, the employee's compensation will be
attributed to this state:

(1) if the employee's base of operations is in this
state;
(11) if there is no base of operations in any state in

which some part of the service is performed, but the place from
which the service is directed or controlled is in this state; or

(iii) if the base of operations or the place from which the
service is directed or controlled is not in any state in which
some part of the service is performed but the employee's
residence is in this state.

(3) The term "base of operations" iz the place of more or
less permanent nature from which the employee starts his work
and to which he customarily returns in order to receive
instructions from +the taxpayer or communications £from his
customers or other persons, ¢to replenish stock or other
materials, repair equipment, or to perform any other function
necessary to exercise his trade or profession at some other
point or points. The term "place from which the service is
directed or controlled" refers to the place from which the power
to direct or control is exercised by the taxpayer.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XIX SALES FACTOR IN GENERAL (1) Section 15-1-601,
MCA, defines the term "sales" to mean all gross receipts of the
taxpayer hot allocated A&s nonbusiness income. Thus, for the
purposes of the sales factor of the apportionment formula for
each trade or business of the taxpayer, the term "sales" means
all gross receipts derived by a taxpayer from transactions and
activity in the regular course of such trade or business.

(2) The following are rules for determining "sales" in
various situations:
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(a) In the case of a taxpayer engaged in manufacturing and
selling or purchasing and reselling goods or products, "sales"
includes all gross receipts from the sales of such goods or
products (or other property of a kind which would properly be
included in the inventory of the taxpayer if on hand at the
close of the tax period) held by the taxpayer primarily for sale
to customers 3in the ordinary course of its trade or business.
Gross receipts for this purpose means gross sales, less returns
and allowances and includes ‘all interest income, service
charges, carrying charges, or time~-price differential charges
incidental to such sales, Federal and state excise taxes
(including sales taxes) shall be included as part of such
receipts if such taxes are passed on to the buyer or included as
part of the selling price of the product.

(b) In the case of cost plus fixed fee contracts, such as
the operation of a government-owned plant for a fee, "sales"
includes the entire reimbursed cost, plus the fee.

{(c) In the case of a taxpayer engaged in providing
services, such as the operation of an advertising agency or the
performance of equipment service contracts or research and
development contracts, "sales" includes the gross receipts from
the performance of such services including fees, commissions,
and similar items.

(a) In the case of a taxpayer engaged in renting real or
tangible property, "sales" includes the gross receipts from the
rental, lease, or licensing the use of the property.

(e) In the case of a taxpayer engaged in the sale,
assighment, or licensing of intangible personal property such as
patents and copyrights, "sales" includes the gréss receipts
therefrom.

(f) If a taxpayer derives receipts from the sale of
equipment used in its business, such receipts conatitute
"sales". For example, a truck express company owns a fleet of
trucks and sells its trucks under a regular replacement program.
The gross receipts from the sales of the trucks are included in
the sales factor.

(3) In some cases, certain gross receipts should be
disregarded in determining the sales factor in order that the
apportionment formula will operate fairly to apportion to this

state the income of the taxpayer's trade or business. See ARM
42.16.1229.
(4) "Gross premium receipts” are all receipts paid in by

the subscribers to the various coverages offered by the company,
and are assigned to the state of the domicile of the subscriber.
In the case of a group policy, the assignment is to the state of
the domicile of the employer-agent who collects and remits the
premiums to the company.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA,

RULE XX CONSISTENCY IN REFPORTING WITH RESPECT TO SALES (1)
In filing returns with this state, if the taxpayer departs from
or modifies the basis for excluding or including gross receipts
in the sales factor wused in returns for prior years, the
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taxpayer shall disclose in the return for the current year the
nature and extent of the medification.

(2) 1f the returns or reports filed by the taxpayer with
all states to which the taxpayer reports under Article IV of the
Multistate Tax Compact or the Uniform Division of Income for Tax
Purposes Act are not uniform in the inclusion or exclusion of
gross receipts, the taxpayer shall disclose in its return to
this state the nature and extent of the variance.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XXI DENOMINATOR OF SALES FACTCOR (1) The denominator
of the sales factor shall include the total gross receipts
derived by the taxpayer from transactions and activity in the
regular course of its trade or business, except receipts
excluded under ARM 42.16.1229.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XXII NUMERATOR OF SALES FACTOR (1) The numerator of
the sales factor shall include gross receipts attributable to
this state and derived by the taxpayer from transactions and
activity in the regular course of its trade or business. All
interest income, =service charges, carrying charges, or time-
price differential charges incidental +to such gross receipts
shall be included regardless of the place where the accounting
records are maintained or the location of the contract or other
evidence of indebtedness.

AUTH: 15-30-305, MCA; 1IMP: 15-30-131 and 15-1-601, MCA.

RULE XXIII SALES OF TANGIBLE PERSONAL PROPERTY (1) Gross
receipts from the sales of tangible personal property (except
sales to the United States Government; see ARM 42.16.1225) are
in this state:

(a) if the property is delivered or shipped to a purchaser
within this state regardless of <the f.o.b. point or other
conditions of sale; or

(b) if the property is shipped from an office, store,
warehouse, factory, or other place of storage in this state and
the taxpayer is not taxable in the state of the purchaser.

(2) Property shall be deemed to be delivered or shipped to
a purchaseyr within this state if the recipient is located in
this state, even though the property is ordered from outside
this state.

(3) Property is delivered or shipped to a purchaser within
this state if the shipment terminates in this state, even though
the property is subsequently transferred by the purchaser to
another state.

(4) The term ‘“purchaser within this state" shall include
the ultimate recipient of the property if the taxpayer in this
state, at the designation of the purchaser, delivers to or has
the property shipped to the ultimate recipient within this
state.

(5) When property being shipped by a seller from the state
of origin to a consignee in another state is diverted while
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enroute to a purchaser in this state, the sales are in this

state.
AUTH: 15=30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XXIV SALES OF TANGIBLE PERSONAL PROPERTY TO FEDERAL
GOVERNMENT (1) Gross receipts from the sales of tangible
personal property to the United States Government are in this
state if the property is shipped from an office, store,
warehouse, factory, or other place of storage in this state.

(2) For the purposes of this rule, only sales for which the
United States Government makes direct payment to the seller
pursuant to the terms of its contract constitute sales to the
United States Government. Thus, as a general rule, sales by a
subcontractor to the prime contractor, the party to the contract
with the United States Government, do not constitute sales to
the United States Government.

AUTH: 15-30-305, MCA; 1IMP: 15-30-131 and 15-1-601, MCA.

RULE XXV SALES OTHER THAN SALES OF TANGIBLE PERSONAL
PROPERTY (1) Section 15-1-601, MCA, provides for the inclusion
in the numerator of the sales factor of gross receipts from
transactions other than sales of tangible personal property
(including transactions with the United States Government).
Under this section gross receipts are attributed to this state
if the income preoducing activity which gave rise to the receipts
is performed wholly within this state. Also, gross receipta are
attributed ¢to this state if, with respect to a particular item
of income, the income producing activity is performed within and
without this state but the greater proportion of the income
producing activity is performed in this state, based on costs of
performance.

(2) The term "income producing activity" applies to each
separate item of income and means the transactions and activity
directly engaged in by the taxpayer in the regular course of ‘its
trade or business for the ultimate purpose of obtaining gains or
profit. Such activity does not include transactions and
activities performed on behalf of a taxpayer, such as those
conducted on its behalf, by an independent contractor.
Accordingly, income producing activity includes but is not
limited to the following:

(a) the rendering of personal services by employees or the
utilization of tangible and intangible property by the taxpayer
in performing a service;

(b) the sale, rental, leasing, licensing, or other use of
real property; .

(c) the rental, leasing, licensing, or other use of
tangible personal property;

(d) the sale, liceneing, or other use of intangible
personal property.

(3) The mere holding of intangible personal property is not,
of itself, an income producing activity.

(4) The term "costs of performance" means direct costs
determitied in a manner consistent with generally accepted
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accounting principles and in accordance with accepted conditions
or practices in the trade or business of the taxpayer.

(%) Receipts (other than from sales of tangible personal
property) in respect to a particular income producing activity
are in this state if:

(a) the income producing activity is performed wholly
within this state; or

{(b) the income producing activity is performed both in and
outside this state and a greater proportion of the income
producing activity is performed in this state than in any other
state, based on coasts of performance.

(6) The following are special rules for determining when
receipts from the income producing activities described below
are in this state:

(a) Gross receipts from the sale, lease, rental or
licensing of real property are in this state if <the real
property is located in this state.

(b) Gross receipts from the rental, lease, or licensing of
tangible personal property are in this state if the property is
located in this state. The rental, lease, licensing, or other
use of tangible personal property in this state is a separate
income producing activity from the rental, lease, licensing, or
other use of the same property while located in another state.
Consequently, if the property is within and without this state
during the rental, lease, or licensing period, gross receipts
attributable to this state shall be measured by the ratio which
the time the property was physically present or was used in this
state bears to the total time or use of the property everywhere
during such period.

(c) Cross receipts for the performance of personal services
are attributable to this state to the extent such services are
performed in this state. If services relating to a single item
of income are performed partly within and partly without - this
state, the gross receipts for the performance of such services
shall be attributable to this state only if a greater portion of
the services were performed in this state, based on costs of
performance. Usually, where services are performed partly
within and partly without this state, the services performed in
each state will constitute a separate income producing activity.
In such case the gross receipts for the performance of services
attributable to this state shall be measured by the ratie which
the ‘time spent in performing such services in this state bears
to the total time spent in performing such services everywhere.
Time spent in performing services includes the amount of time
expended in the performance of a contract or other obligation
which gives rise to such gross receipts. Personal service not
directly connected with the performance of the contract or other
obligation, as for example, time expended in negotiating the
contract, is excluded from the computations.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XXVI SPECIAL APPORTIONMENT AND ALLOCATION COMPUTATIONS
(1) Section 15-1-601(18), MCA, providesa that if the allocation
and appeortionment provisions deo not fairly represent the extent
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of the taxpayer's business activity in this state, the taxpayer
may petition for or the department may reguire, in respect to
all or any part of the taxpayer's business activity, if
reasonable: '

(a) separate accounting:;

(b) the exclusion of any one or more of the factors;

{(c) the inclusion of one or more additional factors which
will fairly represent the taxpayer's business activity in this
state; or

(d) the employment of any other method to effectuate an
equitable allocation and apportionment of the taxpayer's income.

{2) Section 15-1-601(18), MCA, permits a departure from the
allocation and apportionment provisions of 15-1-601, MCA, only
in limited and specific cases. Section 15-1-601(18), MCA, may
be invoked only in specific cases where unusual fact situations
(which ordinarily will be unique and nonrecurring) produce
incongruous results under the apportionment and allacation
provisions. ’

(3) In the case of certain types of business such as air
transportation, rail transportation, ship transportation,
trucking, television, radio, motion pictures, various types of
professional athletics, and so forth, the foregoing rules in
respect to the apportionment formula do not get forth
appropriate procedures for determining the apportionment
factors. Nothing in 15-1-601, MCA, or in ARM 42.16.1226 through
42.16.1229 shal)l preclude the department from establishing
appropriate procedures under 15-~1-601, MCA, for determining the
apportionment factors for each such typea of businesés, but such
procedures shall be applied uniformly.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XXVII SPECIAL COMPUTATIONS RELATED TO PROPERTY FACTOR
(1) The following special rules are established in respect to
the property factor of the apportionment formula:

(a) If the subrents taken into account in determining the
net annual rental rate under ARM 42.16.1214 produce a negative
or clearly inaccurate value for any item of property, another
method which will properly reflect the value of rented property
may be required by the department or requested by the taxpayer.

(b) In no case, however, shall such value be less than an
amount which bears the same ratio to the annual rental rate paid
by the taxpayer for such property as the fair market value of
that portion of the property used by the taxpayer bears to the
total market value of the rented property.

(2) If property owned by others is used by the taxpayer at
no charge or rented by the taxpayer for a nominal rate, the net
annual rental rate for such property shall be determined on the
basis of a reasonable market rental rate for such propearty.
AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

RULE XXVIII SPECIAL COMPUTATIONS RELATED TO SALES FACTOR
(1) The following special rules are established in respect to
the sales factor of the apportionment formula:
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(a) Where substantial amounts of gross receipts arise from
an incidental or occasional sale of a fixed asset used in the
regqular course of the taxpayer's trade or business, such gross
receipts shall be excluded from the sales factor. For example,
gross receipts from the sale of a factory or plant will be
excluded.

(b) Insubstantial amounts of gross receipts arising from
incidental or occasional transactions or activities may be
excluded from the sales factor unless such exclusion would
materially affect the amount of income apportioned to this
state. For example, the taxpayer ordinarily may include or
exclude from the sales factor gross receipts from such
transactions as the sale of office furniture, business
automobiles, etc.

{c) Where the income producing activity in respect to
business income from intangible personal property can be readily
identified, such income is included in the denominator of the
sales factor and, if the income producing activity occurs in
this state, in the numerator of the sales factor as well. For
example, usually the income producing activity can be readily
identified in respect to interest income received on deferred
payments on sales of tangible property (ARM 42.16.1220) and
income from sale, licensing, or other use of intangible personal
property (ARM 42.16.1226).

(2) Where business income from intangible property cannot
readily be attributed to any particular income producing
activity of the taxpayer, such income cannot be assigned to the
numerator of the sales factor for any state and shall be
excluded from the denominator of the sales factor. For example,
where business income in the form of dividends received on
stock, royalties received on patents or copyrights, or interest
received on bhonds, debentures, or government securities results
from the mere holding of the intangible personal property by the
taxpayer, such dividends and interest shall be excluded from the
denominator of the sales factor.

AUTH: 15-30-305, MCA; IMP: 15-~30-131 and 15-1-601, MCA.

RULE XXIX SPECIAL COMPUTATIONS RELATED TQ FREIGHT AND
PASSENGER CARRIERS (1) A portion of +the net income of
taxpayers engaged in the transportation of freight or passengers
within and without Montana may be attributed to the movement of
revenue-producing equipment, drivers, train crews, or other
operating personnel across the state.

(2) The percentage of miles traveled within Montana to
total miles traveled everywhere shall be the percentage used in
determining the amount of income attributable to this state.
The apportionment formula for such transportation activities
shall be computed as follows:

(a) Fixed properties, such as buildings and land used in
the business, terminal facilities, shop equipment, and cars and
trucks used in gathering or delivering local freight, shall be
assigned to the state in which such properties are located, The
value of eguipment used in interstate transportation shall be
assigned to this state on the mileage basis.
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(b) The wages and salaries of employees assigned to fixed
locations as officers or clerical, administrative, pick-up and
delivery, or terminal personnel within this state shall be
included in the Montana payroll factor. The wages of personnel
operating transportation equipment within and without this state
shall be assigned to this state upon the basis of miles. The
wages of such personnel shall be assigned to Montana in
proportion that miles traveled within this state bear to the
total miles traveled everywhere.

{c) Revenues will be assigned to this state in the
proportion that the miles traveled within the state bear to the
total miles traveled everywhere. All other revenue shall be
assigned in accordance with the provisions of 15-1-601, MCA, and
ARM 42.16.1220 through 42.16.1222, and 42.16.1226.

AUTH: 15-30-305, MCA; IMP: 15-30-131 and 15-1-601, MCA.

4. The Department is proposing these amendments and new
rules in order to provide more detailed information for proper
preparation o¢f Montana individual income tax returns on behalf
of nonresident individuals involved in businesses located both
in Montana and out of Montana. Specific comments on individual
rules follow:

42.16.1115 is changed to delete reference tc Rule 42.16.1116
and to add reference to New Rules I through XXIX. No reference
was provided under the original rule for more detailed
procedures and exceptions.

42.16.1116 is deleted because the information is provided
for under New Rules I through XXiX.

42.16.1117 is changed to add references to New Rules I
through XXIX. No reference was provided under the original rule
for more detaijled procedures and exceptions.

RULE 1 This rule establishes the intent of thesae new
regulations. "Intended to set forth rules concernihg the
application of the apportionment and allocation provisions of
Titlﬁ 15, chapter 3, part 1, MCA and Article IV of 15-1-601,
MCA.

RULE II provides definitions for "allocation, apportionment,
business activity and taxpayer” in connection with remaining new
rules.

RULE IIX provides that if a taxpayer is involved in more
than one trade or business, each is allocated and apportioned
separately. It also provides the regulation for determining
vhether or not the taxpayer is involved in a single trade or
busjiness.

RULE IV defines business and nonbusiness income.

RULE v provides rules for determining businesa and
nonbusiness income in order to arrive at income apportioned to
Montana.

RULE VI provides rules for determining when income from a
business activity is subject to taxable jurisdiction in another
state.
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RULE VII apportionment formula provides for a three-factor
formula and refers to other new rules to reflect each of the
alements.

RULE VIII defines the property factor of the apportionment
formula and defines which property is business and which is
nonbusiness,

RULE 1X provides that only business property may be used in
calculating the property factor of the formula.

RULE X provides that 1if a taxpayer changes the manner of
valuing property, the change should be so stated in the return.

RULE XI states which property shall be included in the
numeratoxr of the property factor.

RULE XII gives the rules for establishing valuation of owned
property for the property factor.

RULE XII]I provides rules for establishing the value of
rented property for inclusion in the property factor.

RULE XIV allows for monthly averaging of property where
substantial fluctuations have occurred and the annual averaging
method would not be appropriate.

RULE XV defines the payroll factor in general and gives
definition of terme used in other rules on the payroll factor.

RULE XVI provides that when a taxpayer changes his or her
method of reporting compensation for payroll factor purposes, he
or she shall clarify this change on his/her return.

RULE XVI1 states which payroll is to be included in the
denominator of the payroll factor.

RULE XVIII states which payroll is to be included in the
numerator of the payroll factor.

RULE XIX defines which sales are to be included in the sales
factor in various situations.

RULE XX provides that when a taxpayer changes his or her
method of reporting sales, he or she shall clarify this change
on his/her return.

RULE XXI states which sales are to be included in the
denominator of the sales factor.

RULE XXII states which sales are to be included in the
numerator of the sales factor.

RULE XXIII clarifies when sales of tangible personal
property are to be included in the sales factor.

RULE XXIV gives the circumstances under which sales to the
Federal Government are to be designated as =ales within Montana.

RULE XXV provides for the circumstances under which sales
other than sales from tangible personal property are to be
included as Montana sales.

RULE XXVI provides for special circumstances when the normal
three-factor formula does not adequately reflect the taxpayer's
extent of business in Monténa.

RULE XXVII provides special rules when the taxpayer is
involved in a subrent situation for calculating the property
factor.

RULE XXVIII provides for exceptions to the sales factor when
spacial salea are not to be included as part of the
apportionment factor.
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RULE ¥XIX provides special calculations when individuals are
invelved in a business engaged as freight or passenger carriers.

5. Interested persons may present their data, views or
arguments, either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Ann E. Kenny,
Legal Division, Department of Revenue, Helena, Montana 59620,
no later than November 12, 1982.

6. David Slovak, Agency Legal Services, Department of
Justice, has been designated to preside over and conduct the
hearing.

7. The authority of the Department to make the proposed
rules is based on Section 15-30-305, MCA, and the rules
implement Sections 15-30-131 and 15-1-601, MCA.

ELLEN FEAVER, Director
Department of Revenue

Certified to the Secretary of State: October 4, 1982
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF AN
of an amendment to a federal ) AMENDMENT TO A FEDERAL
agency rule pertaining to the )} AGENCY RULE INCORPORATED BY
food stamp program, Rule ) REFERENCE IN RULE 46.11.101,
46.11.101 } FOOD STAMP PROGRAM. NO

) PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons

1. The Department of Social and Rehabilitation Services
hereby gives notice to the adoption and incorporation by ref-
erence of later amendments to 7 CFR 272, 273, and 274 pub-
lished in 47 Fed, Reg. 35166, Friday, August 13, 1982. 7 CFR
272, 273, and 274 are presently incorporated by reference in
Rule 46.11.101, Food Stamp Program. These amendments provide
for final rules which eliminate the 60-day continued eligibil-
ity for households that move, reguire that the food stamp
application inform applicants of verification requirements and
penalties, change nutrition education requirements, set mini-
mum mandatory court sentences for criminal offenses, disallow
deductions for expenses paid with vendor payments and allow an
income exclusion of work-related child care adjustments issued
under Title IV-A of the Social Security Act, and eliminate
requirements to establish nationwide staffing standards. A
copy of 7 CFR 272, 273, and 274 published in 47 Fed. Reg.
35166, Friday, August 13, 1982, may be obtained from the
Department of Social and Rehabilitation Services, FEcononic
Assistance Division, Box 4210, 111 Sanders, Helena, Montana
59604.

2. The effective date for the adoption of the later
amendment is October 15, .1982. This exception from the
standard effective date of 30 days following publication is
taken in order to comply with federal law requiring
implementation of this amendment September 13, 1982,

3. If the department receives reguests for a public
hearing under 2-4-315, MCA, on the proposed amendment from
either 10% or 25, whichever is less, of the persons who are
directly affected by the proposed amendment; from the Admin-
istrative Code Committee of the legislature; from a govern-
mental subdivision or agency; or from an association having
not less than 25 members who will be directly affected, a
hearing will be held at a later date., Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be 5,253 persons based on 52,530 food stamp recipients.
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4, The authority of the department to amend the rule is
based on Section 53-2-201, MCA and the rule implements

53-2-306, MCA.
ﬁ-—‘,~

birhctbr, Social and Rehabilita-
tion Services

Certified to the Secretary of State October 1 , 1982.
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BEFORE THE WHEAT RESEARCH & MARKETING COMMITTEE
OF THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the adoption } NOTICE OF ADOPTION OF
of new rules replacing ) NEW RULES REPLACING
existing rules implementing ) EXISTING RULES IMPLIMENTING
Sec. 80=11-222, MCA (Food ) SEC, 80-11-222, MCA (FOOD
and Fuels Program). ) AND FUELS) PROGRAM

4,9.513 through 4.9.524
TO: All Interested Persons:

1. On April 15, 1982, at p. 627 of the 1982 MAR, Issue #7,
the Wheat Research & Marketing Committee, Department of
Agriculture published notice of the adoption of the rules
in the above entitled matter.

2. No comments, testimony, or requests for hearing were
received, and the rules are adopted as proposed.

3. The authority of the Department to make the proposed
adoption is based on Sec., 80~11-205 MCA.

AZZEﬁ;,J;ézggdlﬁi-_\H:éééz_-__‘m_....,--,
Rick Sampsen/ Chairm

by Jim Christianson, Executive Secretary
Wheat Research & larketing Committee
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BEFORE THE DEPARTMENT OF AGRICULTURE
ENVIRONMENTAL MANAGEMENT DIVISION

In the matter of the ) NOTICE OF REPEAL OF ARM
repeal of rules 4.10.301 ) 4.10.301 through 4.10,310
through 4.10.310 Aquatic }

Herbicides )

To: All Interested Parties

1.

On August 26, 1982, at p. 1566A of the 1982 MAR, Issue
#16, the Department of Agriculture published notice of the
proposed repeal of the rules in the above entitled matter.

No comments, testimony, or requests for hearing were
received, and the rules are repealed as proposed.

The authority of the Department to make the proposed
repeal is based on Section 80-8-105 MCA.

W. Gordon Mc er, Director
Montana Department of Agriculture

Certified to the Secretary of State October 4, 1982
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF NURSING

In the matter of the amendment ) NOTICE OF AMENDMENT OF ARM
of ARM B8.32.408 concerning tem- ) 8,32.408 TEMPORARY WORK PERMITS
porary work permits )

TO: All Interested Persons:

1. On August 26, 1982, the Board of Nursing published
a notice of amendment of 8.32.408 concerning temporary work
permits and proposed adoption of new rules under sub-chapter
3 concerning specialty areas of nursing at pages 1582 through
1585, 1982 Montana Administrative Register, issue number 16.

2. The board has amended 8.32,408 exactly as proposed.
The proposed adoption of new rules are being noticed for hearing
in the notice section of this register. The board received
the required number of regquests for public hearing on the new
rules. WNo request for hearing was made on the amendment of
8. 32.408.

3. No comments or testimony were received.

BOARD OF NURSING
JANIE CROMWELL, R.N., PRESIDENT

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, October 4, 1982.
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BEFORE THE DEPARTMENT OF STATE LANDS
AND THE BOARD OF LAND COMMISSIONERS OF
THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF ADOPTION OF
of rules 26.3.108 and 26.3.121 ) AMENDMENT OF RULES
relating to renewals of surface) 26.3.108 AND 26.3.121
leases and preference rights )

TO: All interested Parties

1. On July 15, 1982, the Department of State Lands
published notice of proposed amendment of rules relating to
renewals of surface leases and preference rights at page 1379
through 1383 of the 1982 Montana Administrative Register,
issue no. 13,

2. The Board of Land Commissioners has amended the
Rules as proposed with the following amendments:

26,3.108 RENEWAL OF LEASE ~ PREFERENCE RIGHT

TIY - {4) Same as proposed amendments.

(5) A surface lessee who has lost the opportunity to
exercise a preference right because of a sublease or other
arrangement, may apply to the commissioner and sef forth the
specific faetuai-and-iegai grounds which the lessee contends
entitles that party to a hearing. Upen-fiting-such-appiiea-
Eiony~the-commiasiener-mayy;-at-his-sole-disereatzon-and-within
twemty-daysy; IF THE GROUNDS INCLUDE A BONA FIDE FACTUAL DIS-
PUTE, THE COMMISSIONER SHALL order a hearing WITHIN TWENTY
DAYS. the-fariure-te-eorder-satd-hearing-within-such-perted
acts-automaticatiy-as-dentai-af-an-appircatron-for-a-hearings
Phe—commissioner-may;-in-the—exercise-ef-his-descreationy-grant
the-nppitcation-and-erder-a-hearing;-:f-in-his-eprateny-the
factuni-and-Ieagni-grounds-rarsed-py-the-lessee-raise-one-or
mere-+asueas-the—resoiutron-of-which-are-rmportant-to-the~de-
partment-of-atate— iands-and-the-ieaatng ~of-state-iands-and-te
othey-lessees—confronted-With-simiiar—igsues—or-circumstamnsess
In-the-svant-a-hearrng-ia-granted; WHEN SUCH A HEARING IS
GRANTED the contested case provision of the Montana adminis-
trative procedure act shall apply. The board shall make a
fina]l decision after considering the entire record or may
delegate such authority to the commissioner. The commissioner
shall appoint a hearings examiner to conduct the hearing and
produce proposed findings of fact, proposed conclusions of law
and a proposed order. The hearings examiner may be from the
department's staff or from another source.

IN THE EVENT A SURFACE LESSEE HAS LOST THE OPPORTUNITY TO
EXERCISE A PREFERENCE RIGHT BECAUSE OF A SUBLEASE OR OTHER
ARRANGEMENT, AND DISPUTES ONLY THE LEGAL GROUNDS UPON WHICH
THE RIGHTS WERE LOST, THEN THE LESSEE MAY APPLY TQ THE COMIS-
SIONER FOR A DECLARATORY JUDGMENT CONCERNING SUCH LEGAL
GROUNDS. THE APPLICATION SHALL SPECIFY THE LEGAL GROUNDS
WHICH THE LESSEE DISPUTES. THE PROCEDURE OF APPLYING FOR AND
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ISSUING SUCH A DECLARATORY JUDGMENT SHALL BE THAT SET FORTH IN
THE MONTANA ADMINISTRATIVLE PROCEDURE ACT.
{6) - (8) Same as proposed amendments.

3. Comments were received from the Legislative Council.
A summary of their comment follows:

{a) A preference right is a property right, therefore,
the department must allow a hearing to a lessee who requests
one when a preference right is lost. The opportunity for such
a hearing cannot be at the discretion of the commissioner, but
must be accorded as a right.

The department carefully considered the above comment.
The following is the department's response to the comment:

{(a) The department believes that a lessee who has lost
the opportunity to exercise a preference right because of a
sublease or other arrangement and disputes the factual grounds
of such lost opportunity must be accorded a hearing when one
is requested. When the lessee disputes the legal grounds of
the lost opportunity the declaratory judgment procedure will
adequately protect the lessee's rights. The amendment to the
amendments reflects the Legislative Council's comment and the
department's response,

G#reth C. Moon, Commissioner
Department of State Lands

Certified to the Secretary of State September 30, 1982.
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VOLUME NO. 39 OPINION NO. 73

INITIATIVE AND REFERENDUM - Application to the creation of a
Special Improvement District;

SPECIAL IMPROVEMENT DISTRICTS - Repeal by referendum;
MONTANA CODE ANNOTATED - Sections 7-5-131, 7-5-132, 7-5-134,
7=-5-137, 7=12-4102, 7-12-4110;

MONTANA CONSTITUTION - Article 111, sections 4-5, article V,
section 1, article XI, section 8.

HELD: A resolution creating a special improvement
district under section 7-12-4102, MCA, is not
subject to repeal by referendum.

28 September 1982

Jogseph R. Hunt, Esq.

Acting City Attorney

Aronow, Anderson, Beatty & Lee
Drawer D

153 Main Street

Shelby, Montana 59474

Dear Mr. Hunt:

You have requested my opinion on the following questions
concerning the application of the initiative and referendum
powers to a city's creation of a special improvement dis-
trict:

1. Is a resolution creating a special improve-
ment district under section 7-12-4102, MCA,
subject to repeal by referendum?

2. Does the filing of a sample petition request-
ing a referendum on a resolution creating a
special improvement district delay the effec-
tive date of the resolution?

3. If a resolution creating a special improve-
ment district is subject +to repeal by
referendum, what is the effect of the
resolution's repeal if the city has already
ordered the proposed improvement?

You have indicated that on July 6, 1982, the Shelby City
Council adopted a resolution creating a special improvement
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district for the purpose of installing a storm-sewer drain-
age system. The state laws relating to the creation of
special improvement districts provide that if more than 50%
of the owners of the property to be assessed for the
improvements protest such improvements, further proceedings
shall be halted. § 7-12-4110, MCA. = In this case, the
protest by affected property owners was not successful.

The questions you have posed arose when, soon after the
protest was found to be insufficient, a petition was filed
with the Clerk and Recorder of Toole County calling for a
referendum on the resolution creating the special improve-
ment district.

The powers of initiative and referendum are reserved to the
people in the 1972 Montana Constitution, article III,
sections 4-5, article V, section 1, and article XI, sec-
tion 8. Pursuant to these provisions in the state constitu~
tion, the Legislature enacted sections 7-5-131 through
7-5-137, MCA. These sections set forth the procedures by
which electors of each local government may exercise the
powers of jnitiative and referendum. Section 7-5-131, MCA,
provides, in part, that prieor resolutions and ordinances may
be repealed in the manner provided in sections 7-5-132
through 7-5-137, MCA. Briefly stated, sections 7-5-132
through 7-5-137, MCA, call for the filing of a petition for
referendum signed by 15% of the registered electors of the
local government (§ 7-5-132(3)(d)), which petition, if
submitted prior to the effective date of the ordinance in
question, shall delay the ordinance's effective date until
ratification by the electors (§ 7-5-132(1)). Before a
petition is circulated for signatures, however, a sample
petition must be submitted to the county election adminis-
trator for approval as to form and for referral to the local
government attorney, who, in turn, must prepare a statement
of purpose and a statement of the implication of a vote for
or against the ballot issue (§.7-5-134(2-4)).

The first question presented is whether the general power of
referendum provided in the state constitution and enacted in
sections 7-5-131 through 7-5-137, MCA, applies to a resolu-
tion creating a special improvement district. I have
concluded that it does not apply and I therefore need not
reach your second and third questions.

Recent Montana Supreme Court decisions have held that the

initiative and referendum procedures apply to legislative
actions but not to acts that are administrative in
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character. (City of Billings v. Nore, 148 Mont. 96, 417 P.2d
458 (1966); Chouteau County v. Grossman, 172 Mont. 373,
563 P.2d 1125 (1977); Dieruf v. City of Bozeman, 173 Mont.
447, 568 P.2d 127 (1977). Wwhile it 1s difficult to differ-
entiate between legislative and administrative acts, the
court in Dieruf determined that an ordinance and resolution
passed by the city commission of Bozeman relative to the
creation of a special improvement district were not subject
to either referendum or initiative procedures. ~ The court
went on to cite a long line of decisions of other courts in
support of its holding. 173 Mont. at 451-52. Montana case
law on this point goes back to the early part of the century
when the Montana Supreme Court held in Allen v. City of
Butte, 55 Mont. 205 at 208, 175 P. 585 at 596 (1918),
gquoting Carlson v. City of Helena, 39 Mont. 82, 102 P. 39
(1509), that:

The initiative and referendum apply only to mat-
ters of general legislation, in which all the
qualified electors of the city are interested, and
not to matters of purely local concern, such as
the creation of a special improvement district, in
which only the inhabitants or property owners are
interested. (Emphasis added.)

This holding was affirmed in Boyle v. City of Butte,
55 Mont. 209, 175 P. 596 (1918}, and dlstingﬁféhed in
Grossman, 172 Mont. at 379. In that case, the court noted
the difference between a case involving use of general
county funds and a case such as Allen where a special
assessment was involved.

In reaching the conclusion that a resolution creating a
special improvement district is not subject to a referendum,
I have kKept in mind the principle that, as a general rule,
all matters in which the voters have an interest are subject
to the referendum and that statutes in aid of these reserved
powers should be 1liberally construed. See Grossman,
172 Mont. at 378, and State ex rel. Haynes v. District
Court, 106 Mont. 470 at 484, 78 P.2d 937 at 945 (1938).
However, in addition to support for my conclusion in the
Montana case law, the fact that there is a specific provi-
sion in the law that enables the affected member of the
public to protest the creation of special improvement
districts is also persuasive. Under sections 7-12-4110 and
72-12-4113, MCA, if written protest against a proposal for a
special improvement district is made by the owners of more
than 50% of the area of the property to be assessed for
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improvements, no further action is to be taken on the pro-
posal. Thus, citizens affected by the county commission's
action in this matter do have means by which they may
register their opposition.

THEREFORE, IT IS MY OPINION:
A resolution creating a.special improvement district
under section 7-12-4102, MCA, is not subject to repeal
by referendum.

Very truly yours,

IKE GREELY
Attorney General
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NOTICE QOF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Commjttee reviews all proposals
for adoption of new rules or amendment or repeal of existing
ruleg filed with the Secretary of State. Proposals of the
Department of Revenue are reviewed only in regard to the
procedural requirements of the Montana Administrative
Procedure Act. The Committee has the authority to make
recommendations to an agency regarding the adoption,
amendment or repeal of a rule or to request that the agency
prepare a statement of the estimated eccnomic impact of a
proposal. In addition, the Committee may poll the members of
the Legislature to determine if a proposed rule is consistent
with the intent of the Legislature or, during a legislative
session, introduce a Joint Resolution directing an agency to
adopt, amend or repeal a rule.

The Committee welcomes comments from the public and
invites members of the public to appear before it or to send
it written statements in order to bring to the Committee's
attention any difficultieg with existing or proposed rules.
The address is Room 128, Montana State Cavitol, Helena,
Montana 59620.
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MOMINISTPATIVE RULLS OF MONTANA

AND THE MONTANA ADMINISTRATIVE REGISTER

Definition:

Administrative Rules of Montana

(ARM) is a loose-

leaf compilation by department of all
state departments and attached boards
in effect, except rules adopted up to

rules of
presently
three

months previously.

Montana Administrative Register
back, bound publication,

(MAR) is a soft

igssued twice-monthly,

containing notices of rules proposed by ayencies,
notices of rules adopted by agencies, and inter-
pretations of statute and rules by the attorney

general
{beclaratory Rulings)

issued since publication of

the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Department

Subject
Matter and
Title

Title Number

and Department

Title
Number and
Chapter

Statute
Number and
Department

Rule in ARM

1.

5.

6.

Consult “eneral Index, Montana Code Annotated

to determine department or bhoard associated with

subject matter or statute number.

Refer to Chapter Table of Contents, Title 1
through 46, page i, Volume 1, ARM, to deter-
mine title number of department's or board's
rules.

Locate volume and title.

Refer to topical index, end of title, to
locate rule number and catchphrase.

Refer to table of contents, page 1 of title.
Locate page number of chapter.

Go to table of contents of Chapter, locate
rule number by reading catchphrase (short
phrase describing rule.)

Go to cross reference table at end of each
title which lists each MCA section number
and corresponding rules.

Go to rule, Update by checking the accumula-

tive table and the table of contents for the
last register issued.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through June 30,
1982. This table includes those rules adopted during the
period July 1, 1982 through September 30, 1982, and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 1982, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1982 Montana Administrative Registers.

ADMINISTRATION, Department of, Title 2

I-IX Leave of Absence Without Pay, p. 1622
(Teachers' Retirement Board)
Creditable Service for Private School Employment,
. 1565
.21.135 gnd other rules - Sick Leave, p. 1635
.21.216 and other rules - Annual Vacation Leave, p. 1625
.21,301 and other rules ~ Disaster and Emergency Leave, p.
1619
2.23.304 and other rules - Operation of Montana Merit
System, p. 1137A, 1539
2.21.401 and other rules = Military Leave, p. 1632
(Workers' Compensation Court)
2.52.208 Time and Place of Trial Generally, p. 1135, 1475

N RN

AGRICULTURE, Department of, Title 4

I-11 Storage Contracts and Warehouse Receipts of Bean
Warehousemen, p. 1248
I-XII Food and Fuels Program, p. , 626, 627

4.10.301 and other rules ~ Aguatic Herbicides, p. 1566A

COMMERCE, Department of, Title 8

(Board of Architects)
8.6.405 and other rules - Reciprocity, Renewals, Licenses,
Fee Schedule, p. 1138, 1476
(Board of Chiropractors)
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B8.12.601 and other rules - Applications, Education
Requirements - Examinations, Temporary Permit, p.
1250, 1540

(Board of Cosmetologists)

8.14.601 and other rules - Applications, School
Requirements, Registration, Licenses, Fees,
Continuing Education, p. 1715

(Board of Dentistry)

Professional Conduct, p. 1579

8 16.402 and other rules - Examination, Fee Schedule, p.
1141, 1476

(State Electrical Board)

8.18.407 Fee Schedule, p. 1722

(Board of Horse Racing)

I-111 Trifecta Wagering, p. 782

8.22.1001 and other rules - Harness Horse Racing Regulations,
p. 1337, 1737

(Board of Medical Examiners)

8.28.418 and other rules -~ Registration, Fees - Physiciana,
p. 1065, 1389

8.28.418 Annual Registration and Fees, Inactive Physicians,
p. 1426, 1739

8.28.1605 and other rules - Osteopathic Physicians, p. 1067,
1391

8.28.1701 and other rules - Podiatrist, p. 1069, 1392

(Board of Morticians)

8.30.406 and other rules - Examinations, Renewals,
Arrangements, Disclosure Statement, Suspension and
Revocation, Continuing Education, Rules of
Professional Conduct, p. 1428, 1498, 1642

(Board of Nursing)

8.32.401 and other rules - Regulating the Nursing Education,
Licensure and Practice, p. 785, 1603

8.32.408 and other rules - Temporary Work Permit - Specialty
Areas of Nursing, p. 1582

(Board of Optometrists)

8.36.405 and other rules - Reciprocity, Reguirements, Fee
Schedule, p. 1071, 1390

(Board of Plumbers)

8.44.404 Examinations, p. 1499, 1740

(Board of Psychologists)

I Oral Examination- Equivalent Degrees, p. 1440, 1688

{Board of Public Accountants)

8.54.410 Fee Schedule, p. 1144, 1477

(Board of Realty Regulations)

8.58.412 Inactive License, p. 1724

(Milk Control)

©8.79.101 Transactions Involving Purchase and Resale of Milk
Within the State, p. 1503, 1741

8.79.101 Purchase and Resale of Milk, p. 1146, 1478

8.79.301 Licensee Assessments, p. 530, 1479

8.79.302 Additional Producer Assesament, p. 1501, 1742

8.86.301 Pricing Rules, p. 1149, 1480
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8.86.301 Pricing Rules, p. 1508, 1743
EDUCATION, Title 10

(Superintendent of Public Instruction)

I-XXX Uniform Procedures For All School Controversy
Contested Cases Before the County Superintendent of
the State of Montana, p. 1443, 1689

10.16.101 and other rules - Special Education, p. 1652

10.16.902 and other rules - Special Education, p. 1643

(Board of Public Education)

I School Psychologists, p. 1155, 1607

I Basic Instructional Program, Special Education, p.
1575

10.55.108 Alternative Standards, p. 1567

10.55.204 Principal, p. 1569

10.55.402 and other rules - Basic Instructional Program, p.
1571

10.55.403 Basic Instructional Program: Elementary, p. 1076,
1606

10.57.501 School Psychologists, Social Workers, Nurses and
Speech and Hearing Therapists, p. 1152, 1606

10.58.303 Professional Education, p. 1074, 1606

10.58.303 and other rules - Teacher Education Program
Standards, p. 1577

F1SH, WILDLIFE & PARKS, Department of, Title 12

12.6.501 and other rules - Qutfitters and Professional
Guides Regulations, p. 1252

12.6.901 Water Safety Regulations, p. 1654

12.7.501 Fish Disease Certification, p. 1157

12.9.201 Augusta Game Preserve, p. 635, 1481

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

1-v Nondegration Procedures for High Quality Waters, p.
1453, 1602
I=-XV Establishing Groundwater Classifications,

Standaxds, and a Permit FProgram, p. 1167, 1511

. 16.8.1114 Transfer of Permit, p. 645, 1482

16.8.1423 and other rule - Air Quality, p. 1078, 1166, 1744

16.10.703 Requirements for Licensure as a Tourist Campground
or Trailer Court, p. 1159, 1484

16.10.712 Standards for Storage of Fuel in Tourist Campground
or Trailer Court, p. 1161, 1484

16.10.713 Fire Safety Standards for Tourist Campgrounds and
Trailer Courts, p. 1162, 1485

16.10.714 Requirements for Operators of Tourist Campground or
Trailer Courts, p. 1163, 1484

16.10.901 Standards for Tourist Campgrounds, p. 1165, 1486

16.20.605 and other rules - Surface Water Classifications, p.
1180, 1745
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'16.20.618 and other rules - Surface Water Quality Standards,
p. 1375, 1601, 1746

16.28.711 and other rules - School Immunization, p. 1655

16.32.101 and other rules ~ Review of Certificate of Need
Application for New Institutional Health Services
and Facilities, p. 1586

HIGHWAYS, Department of, Title 18

18.8.514 Length - Special Permits, p. 649, 1541

JUSTICE, Department of, Title 23

{Fire Marshall Bureau)
23.7.153 and other rules - Sale, Service and Installation of
Fire Protection Equipment, p. 1659

LABOR AND INDUSTRY, Department of, Title 24

I-v Coverage Under State Compensation Insurance Fund,
1085, 1397

24.9.206 and other rules - Processing of No Cause cOmplaints
by the Commission, p. 801, 1395

24.9.242 Contested Case, Motions, p. 809

24.9.801 Definitions - Mental Health -~ Physical Handicap, p.
811, 1393, 1691

24.11.411 and other rules - Unemployment Insurance, Schocl as
Reason for Voluntary Quit, p. 1081, 1396, 1487

LIVESTOCK, Department of, Title 32

I-II1 Livestock Brands, p. 1726

32.3.2001 Brands and BEarmarks, p. 1728

32.15.601 Fees for Filing Notices Regarding Security
Agreements, p. 1730

STATE LANDS, Department of, Title 26

26.2.101 Model Procedural Rules, p. 816
26.3.108 and other rule - Renewals of Surface Leases and
Preference Rights, p. 1379

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I-X Petroleum Industry Reporting Requirements, p. 1384
I-XX Renewable Resources Development Program, p. 651,
1747

(Board of 0il and Gas Conservation)

36.22.302 and other rules - 0Oil and Gas Division Regulatory
Program, p. 817, 1398

36.22.502 Plugging and Abandonment Procedures for Seismic
Shot Holes, p. 1460
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PUBLIC SERVICE, Department of, Title 38

I-I1 Filing Pipe Line Company Reports, p. 1464
I-111 Nonregulated Status of Car Pools, p. 893, 1089

REVENUE, Department of, Title 42

I Clarify Reporting Requirements for Persons Subject
to the Gross Proceeds Tax, p. 1683

I Clarify Reporting Requirements for Persons Subject
to the Metaliferous Mines Tax, p. 1685

I Retail Selling Prices Liquor and Wine, p. 1188,
1693

I-1v Montana Corporate License, p. 1182, 1488

-1V Montana Income Tax - Small Business Companies, p.
1185, 1488

42.19.101 and other rules - Utilization of Appraisal Manuals,

1667

42.21.102 and other rules - Valuation of Specific¢ Kinds of
Personal Property, p. 1669

42.22.1117 Marketing, Administrative and Other Operational
Costs Mines Tax, p. 1190

SECRETARY OF STATE, Title 44

1.2.423 Agency Filing Fees, p. 1089Aa, 1401
44.4.101 and other rules - Ethics, p. 1687

SOCIAL AND REHABILITATION SERVICES, Department of,6 Title 46

1 Pregnant Minor or Minor with Child, p. 6653, 1764

I-VII Food Stamp Program, p. 1732

1-VIIT AFDC Work Experience and Training Program, p. 667,
1767

46.5.905 and other rules - Day Care Rates and Earned Income
Disregards, p. 1263, 1754

46.9.301 and other rules - County Grant-in-Aids, p. 1515,
1756

46.9.501 and other rules - County Medical Program, p. 1193,
1543

46.10.404 and other rules - Day Care Rates and Earned Income
Disregards, p. 1263, 1754

46.12.570 and other rulés -Clinic Service Under State
Medicaid Program, p. 1467, 1695

46.12.3201 Economic Impact = Nursing Home Reimbursement, p.
1045

46.13.201 and other rules - Low Income Energy Assistance
Program, p. 1523, 1771
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