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The Montana Administrative Register (MAR) , a twice-monthly'~jj 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or renealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
anv changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Soecial notices and tables are inserted 
at the back of each register. 
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BEFORE THE DEPARn1ENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
rules 2.21.301 through 2.21.304 
and the adoption of new rules 
relating to the administration 
of disaster and emergency leave 

TO: All Interested Persons. 

NOTICE OF PROPOSED REPEAL OF 
RULES 2.21.301 THROUGH 
2.21,304 AND THE ADOPTION OF 
NEW RULES RELATING TO 
DISASTER AND EMERGENCY LEAVE 

NO PUBLIC HEARING 
CONTEMPLATED 

I. On October 17, 1982, the Department of Administration proposes 
to repeal rules ARM 2.21.301 through 2.21.304 pertaining to disaster and 
emergency leave and adopt new rules. 

2. The rules proposed to be repealed are on pages 2-625 and 2-626 
of the Administrative Rules of Montana. 

3. The proposed rules provide as follows: 

RULE I SHORT TITLE (1) This sub-chapter may be cited as the 
disaster and emergency leave policy. AUTH AND IT-1P: 2-18-102, MCA 

RULE II POLICY AND OBJECTIVES (1) It the policy of the state of 
Montana to: 

(a) pro vi de paid 1 eave of absence not charged to an emp 1 oyee' s 
accrued leave or compensatory time for an employee affected by a disas
ter or emergency as declared by the governor under the authority in 
10-3-302 and 303, MCA; 

(b) allow employees to take accrued annual vacation leave, compen
satory time, or leave of absence without pay to deal with persona 1 
emergencies or to provide volunteer service during a disaster or emer
gency which does not personally affect the employee. 

(2) It is the objective of th1s policy to administer leave for 
state employees during a disaster or emergency in compliance with Title 
10, chapter 3, parts 1-4, MCA, and rules relating to annual vacation 
leave, sick leave, leave of absence without pay and compensatory time. 

AUT!! AND IMP: 2-18-102, IICA 
RULE III DEFINITIONS As used in this sub-chapter, the following 

defin1tions apply: 
(1) "Affected employee" means an employee of the state of Montana 

whose life, the lives of members of his immediate household or whose 
propert¥ is endangered during a declared disaster or emergency. 

(2) "Disaster" means, as defined in 10-3-103, MCA, "the occurrence 
or imminent threat of widespread damage, injury, or loss of 1 ife or 
property resulting from any natural or man-made cause, including torna
does, windstorms, snowstorms, wind-driven water, high water, floods, 
wave action, earthquakes, landslides, mudslides, volcanic action, fires, 
explosions, or air or water contamination requiring emergency action to 
avert danger or damage, blight, droughts, infestations, riots, sabotage, 
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hostile military or paramilitary action, or accidents involving radia
tion by-products or other hazardous materials." 

(3) "Emergency" means as defined in 10-3-103, MCA, "the imminent 
threat of a disaster causing immediate peril to life or property which 
timely action can avert or minimize." 

(4) "Personal emergency" means circumstances affecting a state 
employee which are the same or similar to those covered by the defini
tions of disaster or emergency, but which are not covered by a declara
tion of disaster or emergency by the governor. 

(5) "Volunteer service" means participation in local volunteer 
emergency services, including, but not limited to, volunteer fire 
fighting, search and rescue, or civil defense. 

AUTH &~D IMP: 2-18-102, MCA 
RULE IV DECLARED DISASTER OR EMERGENCY (1) When the governor of 

the state of Montana, pursuant to l0-3-302 and 303, MCA, declares a 
disaster or emergency, an affected employee of the state shall receive 
paid leave of absence which is not charged to any accrued leave or 
compensatory time. 

(2) An agency head or designee shall determine on a case-by-case 
basis: 

(a) whether or not an emp 1 oyee of the agency is affected by a 
declared disaster or emergency, and 

(b) the period of time for which the employee should receive paid 
leave under this section. 

(3) When the governor's declaration does not define affected 
employees, employees wanting paid leave under this policy shall make a 
request through their supervisor stating the reasons they were affected. 

(4) An employee who reports for work and performs regular duties 
and responsibilities during a declared disaster or emergency shall be 
paid the normal salary. No additional leave shall be granted. 

(5) If an employee is requested to return to work to perform 
essential services during a declared disaster or emergency which re
quires the general closure of state offices, that employee will be 
authorized compensatory time in addition to his normal salary. This 
provision applies to all exempt employees and to non-exempt employees 
who have not worked in excess of 40 hours during the work week. 

AUTH AND IMP: 2-18-102, MCA 
RULE V PERSONAL DISASTER OR EMERGENCY OR VOLUNTEER SERVICE (1) 

An employee who is affected by a personal disaster, emergency, or who 
wishes to provide volunteer service is eligible to apply to take annual 
vacation leave, accrued compensatory time or leave of absence without 
pay. The employee may not take sick leave except for reasons outlined 
in the sick leave policy. 

(2) Application for and approval of use of such leave or compensa
tory time shall be in compliance with rules on annual vacation leave, 
leave of absence without pay and/or compensatory time. 

(3) An employee must provide written verification of participation 
in the emergency if requested by the agency. 

AUTH AND IMP: 2-18-102, MCA 
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RULE VI CLOSING This policy shall be used unless it conflicts with 
negotiated labor contracts which shall take Jlrecedence to the extent 
applicable. AUTH AND IMP: 2-18-102, MCA 

4. These rules are proposed to be repealed and adopted to reestab
lish minimum standards for the administration of disaster and emergency 
leave for state agencies. 

5. Interested parties may submit their data, views or arguments 
concerning the proposed repeal and adoption in writing to: 

Dennis M. Taylor, Administrator 
Personnel Division 
Department of Administration 
Room 130, Mitchell Building 
Helena, Montana 59620 

no 1 a ter than October 15, 1982. 
6. If a person who is directly affected by the proposed repeal 

and adoption of rules wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written comments he 
has to: Dennis M. Taylor, Administrator, Personnel Division, Department 
of Administration, Room 130, Mitchell Building, Helena, Montana 59620, 
no later than October 15, 1982. 

7. If the agency receives requests for a public hearing on the 
proposed repeal and adoption from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed adoption; from 
the Administrative Code Committee of the Legislature; from a govern
mental sub-division or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing will be held at 
a later date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly affected 
has been determined to be at least 25 persons. 

8. The authority of the agency to make the proposed repeal and 
adoption is based on Section 2-18-102, MCA, and the rules implement 
Section 2-18-102, MCA. 

~·~fef~ M'Drr1s.ru'set ,lrl!CtOr 
Department of Administration 

Certified to the Secretary of State September 3, 1982 
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BEFORE THE DEPARTMENT OF ADmNISTRATION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules relating to leave of 
absence without pay 

NOTICE OF PROPOSED ADOPTION 
OF RULES RELATING TO LEAVE 
OF ABSENCE WITHOUT PAY 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons. 

I. On October 17, 1982, the Department of Administration proposes 
to adopt rules which pertain to leave of absence without pay. 

2. The proposed rules provide as follows: 

RULE I SHORT TITLE (1) The sub-chapter may be cited as the leave 
of absence without pay policy. 

AUTH AND IMP: 2-18-102, MCA 
RULE II POLICY AND OBJECTIVES (1) It is the policy of the state 

of Montana that: 
(a) employees of the state are eligible to apply for a leave of 

absence without pay; 
(b) the granting and extent of a leave of absence without pay is 

at the agency's discretion. 
(2) It is the objective of this policy to: 
(a) provide managers with criteria with which to assess requests 

for leave of absence without pay based on an analysis of costs and 
benefits to the agency; 

(b) comply with sections 2-18-611 and 2-18-618 MCA, relating to 
accrual of annual and sick leave while in a leave of absence without pay 
status; 

(c) comply with section 2-18-620 MCA, relating to leave of absence 
without pay for service in a public office; 

(d) comply with sections 2-18-604, 10-2-211, 211-222 and 225-226 
MCA, relating to extended military service. 

AUTH AND IMP: 2-18-102, MCA 
RULE Ill DEFINITIONS As used in this sub-chapter, the following 

definit1ons apply: 
(1) "Leave of absence without pay" means a period of unpaid 

absence from employment with a state agency requested by an employee and 
approved at the agency's discretion which does not result in a break in 
service. (An employee may be placed in a disciplinary suspension 
without pay. See the Discipline Handling policy.) 

(2) "Short-term leave" means a leave of absence without pay of up 
to 15 consecutive working days. 

(3) "Long-term leave" means a leave of absence without pay of more 
than 15 consecutive working days. 

AUTH AND IMP: 2-18-102, ~CA 
RULE IV APPROVAL OF LEAVE (1) At the agency's discretion, an 

employee may be placed on leave of absence without pay. 

17-9/16/82 MAR Notice No. 2-2-102 



-1623-

(2) An agency may require an employee to use all appropriate 
accrued leave or compensatory time before approving a leave of absence 
without pay request, unless the employee is requesting leave to serve in 
a public office or for extended military service. 

(3) An agency shall establish procedures for considering requests 
by employees for long-term leave of absence without pay. The procedures 
shall be based on a cost/benefit analysis outlined in section 4 of this 
rule. Requests for short-term 1 eave may be ana lyled using the same 
procedure. 

( 4) An agency sha 11 assess a request for a 1 ong-term 1 eave of 
absence without pay based on a cost/benefit analysis which weighs both 
direct and indirect costs against benefits to the agency. 

( 5) Costs to the agency management sha 11 consider when assessing 
requests for leave of absence without pay include, but are not limited 
to loss of productivity by the employee; overtime or compensatory time 
for other current employees; hiring and training a temporary replace
ment, and the impact on the agency budget. 

(6) Benefits to the agency management shall consider when assess
ing requests for leave of absence without pay include, but are not 
limited to long-term retention of an employee and improved job perform
ance as a result of the leave. 

(7) The agency shall determine the supervisory level at which 
leave of absence without pay may be approved. 

AUTH AND IMP: 2-18-102, MCA 
RULE V REINSTATEMENT ( 1) An agency may estab 1 ish a schedule of 

reinstatement rights for employees on long-term leave of absence without 
pay based on the d11ration of the leave, or an agency may determine 
reinstatement rights on a case-by-case basis. 

(2) An agency~hall inform an employee of reinstatement rights at 
the time a long-term leave of absence is approved. 

(3) An agency is responsible for providing reinstatement as 
determined when leave is approved, when the employee gives notice of 
availability to be reinstated as required in section 4 of this rule. 

(4) A deadline for notice of availability for reinstatement from a 
long-term leave of absence without pay must be established by the agency 
in the original leave approval. An employee must give notice of avail
ability for reinstatement by the agency-set deadline. Failure to notify 
the agency by the deadline may result in the loss of all reinstatement 
rights and the employee may be terminated. 

AUTH AND IMP: 2-18-102, MCA 
RULE VI PAY AND BENEFITS (1) As provided in Montana Operations 

Manual, Volume III Polley 3-0505, the pay plan rules, service with the 
state shall not be considered interrupted by authorized leaves of ab
sence. 

(2) An employee on leave of absence without pay accrues sick leave 
and annua 1 vacation 1 eave in accordance with provisions of the s 1 ck 
leave and annual leave policies. 

(3) As provided in the holidays and holiday pay policy, an employ
ee who returns to a pay status from a long-term leave of absence without 
pay the day after a holiday is observed is not eligible to receive any 
holiday pay or leave. 
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(4) An employee may self-pay insurance premiums to the state 
employee group benefits plan for one calendar year from the effective 
date of a leave of absence without pay. 

AUTH: 2-18-102 IMP: 2-18-604, MCA 
RULE VII LEAVE TO SERVE IN A PUBLIC OFFICE (1) As provided in 

section 2-18-620 MeA, leave for purposes of serving in an elected or 
appointed public office must be approved for up to a maximum of 180 days 
annually. 

AUTH: 2-18-102 IMP: 2-18-620, MCA 
RULE VIII LEAVE FOR EXTENDED MILITARY SERVICE (1) As provided in 

sections 2-18-604, id-2-211, 221, 222, 225-226 MCA, leave for purposes 
of serving for an extended period in the armed forces must be approved. 

AUTH: 2-18-102 IMP: 10~2-211, 221, 222, 225, 226, MCA 
RULE IX CLOSING (1) This policy shall be utilized unless it 

confl1cts with negotiated labor contracts, Merit System rules or specif
ic statutes, which shall take precedence to the extent applicable. 

AUTH: 2-18-102 IMP: 2-1R-102, MCA 
3. These rules are proposed to establish minimum standards for 

the administration of leave of absence without pay for state agencies. 
4. Interested parties may submit their data, views or arguments 

concerning the proposed adoption in writing to: 

Dennis M. Taylor, Administrator 
Personnel Division 
Department of Administration 
Room 130, Mitchell Building 
Helena, Montana 59620 

no later than October 15, 1982. 
5. If a person who is directly affected by the proposed adoption 

of rules wishes to express his data, views or arguments orally or in 
writing at a public hearing, he must make written request for a hearing 
and submit this request along with any written comments he has to: 
Dennis M. Taylor, Administrator, Personnel Division, Department of 
Administration, Room 130, Mitchell Building, Helena, Montana 59620, no 
later than October 15, 1982. 

6. If the agency receives requests for a public hearing on the 
proposed adoption from either 10% or 25, whichever is less, of the 
persons who are directly affected by the proposed adoption; from the 
Administrative Code Committee of the Legislature; from a governmental 
sub-division or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten person of those persons directly affected 
has been determined to be at least 25 persons. 

7. The authority of the agency to make the proposed adoption is 
based on Section 2-18-102, MCA, and the rules implement Sections 
2-18-102, 2-18-620, 2-18-604, 10-2-211, 221, 222, 225, 226, MCA . 

Hjf - 2-~ 
f.Vr lt1:'41usett~r 
Department of Administration 

Certified to the Secretary of State September 3, 1982. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
a new rule, the amendment of rules 
and the repeal of rules relating 
to the administration of annual 
vacation leave 

TO: All Interested Persons. 

NOTICE OF PROPOSED ADOPTION 
OF A NEW RULE, AMENDMENT OF 
RULES 2.21.216, 2.21.221, 
2.21.222, 2.21.223, 2.21.224, 
2.21.226, 2.21.227, 2.21.228, 
2.21.230, 2.21.232, 2.21.234, 
AND 2.21.241, AND REPEAL OF 
RULES 2.21.225, 2.21.231, AND 
2.21,233 RELATING TO ANNUAL 
VACATION LEAVE 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 17, 1982, the Department of Administration proposes 
to adopt a new rule, amend rules 2.21.216, 221-224, 226-228, 23D, 232, 
234 and 241, and repeal rules 2.21.225, 231 and 233 pertaining to annual 
vacation leave. 

2. The proposed rule provides as follows: 

RULE I POLICY AND OBJECTIVES (1) It is the policy of the state of 
Montana to grant executive branch employees annual vacation leave 
benefits in accordance with section 2-618-611 through 617, MCA. 

(2) The objectives of this policy are to establish functional 
uniform procedures for calculating and granting annual vacation leave 
benefits in accordance with sections 2-18-611 through 617 and 621, MCA, 
and provide interpretation required for automation of the payroll 
system. 
AUTH: 2-18-604 MCA H1P: 2-18-611 through n17, 621 

3. The rules proposed to be repealed are on pages 2-602, 2-603 
and 2-604 of the Administrative Rules of Montana. 

4. The rules as proposed to be amended provide as follows: 

2. 21.216 DEFINITIONS 
definitions apply: 

As used in this sub-chapter the following 

(1) "Break in service" means, aA-aeseAee-fl'aM-state-eFRJl+eyl!leAt-fel" 
FRel'e-tfl~~-~~~~-~~-a-l'ew~w4tftetit-~~-~-ef-aeseAee 
eF-I'e5lj~t4fl'!l-.f-l"'ffl-~~n&M·oo·-&l"-l"es4§AaUaA .. as provided in 2-18-601, 
MCA, "a period of time in excess of 5 working days when the person is 
not em lo ed and that severs continuous em lo ment." 

ont1nuous emp oyment means, BI'-Jl~FJlaSes-ef-the-~~a+~fy4A!! 
Jlel'4e8j as provided in 2-18-601, MCA," working within the same jurisdic
tion without a break in service of more than 5 working days or without a 
continuous absence without pay of more than 15 working days.~ 

(3) "Jurisdiction" means the sphere of authority of any state, 
ee~Rty or e4ty ~ government. 
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-seaseAa -e~ eree-s ccrue leave credits for 
sea sana 1 emp o~ees may be: -

(a) carr1ed over to the next season if management has a continuing 
need for the employee; or 

(b) paid out as a lump-sum payment to the employee when the season 
ends~ in accordance with Rule 2.21.232. 

t~~ (8) W~eR-~-~~~~~--e~~teyee-~~-~-vaeat4eR--}e&¥e 
eFe!IHsJ --rT vacation credits are carried over, employment in two or 
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more seasons is cant i nuous emp 1 oyment and can be counted toward the 
6-month qualifying period, provided a break in service does not occur. 

f4} (9) As Pe~ijtPea-ey provided in 2-18-611 (2), MCA, ~seasonal 
2employees-wmust immediately report back for work when operations resume 
to avoid a break in service." 

f6} Aftep--pec~~~-~--a--~ijM~-~ijM-~--e~--afteP-~-~~--tR 
seFYteel-~-~~-e~~~eyee-~5t-~~-aReW-tke-~~~14~~P~-te 
ijSe-yaeatteR-~eaYe. 

fe~ ,U.Ql_ AR-~-e;<ee Persons simultaneously employed in two or 
more posit1ons in the same or~ferent agencies+ 

fa} will accrue vacation leave credits in each position according 
to the number of hours worked, except overtime hourst . 

( 11) Vacation 1 eave credits wi 11 not accrue for overtime (those 
hours-eieeedin 40 er workweek that are aid at time and a half.) 

~~st-ijse acat1on eave ere 1ts w1 e use on y from 
the posit""iOilin which the credits are earned and w1th approval of the 
supervisor or appropriate authority for tRe that positiont aRe . 

fe ~ ( 13 ) w t H-f e..-fe4t- E:~ee4ts- ...HH-t-h- -E!l<-uee& -t.fle. -ifllufA. -a-'FJ.Gwed. -a-n 
aA-~fll*)+"'t'l~-bil-5-i-5 When such persons exceed the maximum accrual of 
vacation leave credits, the number of hours forfeited will be appor
tioned to each pos1tion in proportion to the balance of vacat1on for 
each posit1on. 

(14) As provided in 2-18-611, MCA, "an employee may not accrue 
annua~acat1on leave cred1ts while 1n a leave w1thout a status 
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RATE EARNED SCHEDULE 

Years of 
Employment 

1 day through 10 years 
10 years through 15 years 
15 years through 20 years 
20 years on 

Working Days 
Credit Per Year 

15 
18 
21 
24 

(2) As provided by 2-18-611, MCA, "for calculating yeal's--en 
eM~~eyMeR~ 1 vacation leave credits, 2,080 hours (52 weeks x 40 hours) 
et-eM~~eyMeR~ shall equals 1 year. 

(3) Time--m-an approved continuous leave of absence without pay 
may be credited toward years of employment for the first yeary . 811~ 
Ret-afte~~~--~~. Time in an approved continuous leave of aosence 
without pay of more than one year shall not be counted toward years of 
emp 1 otment. 

4) As-..pequ-i-!'ed--hy-~kS-6-14,.-!ri(A, The period of absence from 
employment with an agency for military servfce during a war or national 
emergency, including 90 days thereafter, shall be honored for computing 
years of employment for purposes of the rate earned schedule. 

(5) It 'is will be the responsibility of the employeels t'es~eR
sthHHy to supplya'OCumentation of any prev10us employment time or 
military service time to be counted toward the rate earned schedule. 
The agency shall inform the employee at the time of hire that it is the 
emploaee's respons1b1hty to prov1de such documentat1on within a t1me 
per1o establ1shed by the agenc~. 

(6) An employee who provi es appropriate documentation of eli~ible 
previOiiS em~l o~ment or m1 1 1 tary serv1 ce after the agencfestabh shed 
deadline sha 1 ave that time used to calculate the future eave accrual 
rate. No retroactive leave credits shall be accrued to an employee. 
AUTH: 2-18-604 MCA IMP: 2-18-611,612, 614 

2.21.223 PAY PERIOD ACCRUAL OF VACATION LEAVE CREDITS (1) If the 
employee lS regularly scheduled to work 80 hours or more 1n a bi-weekly 
pay period, the employee accrues the number of hours of vacation leave 
credits indicated in the following schedule: 

FULL-TIME BI-WEEKLY PAY PERIOD SCHEDULE 

No. of Com~leted 
Years of Emp oyment 

0-10 years 
10-15 years 
15-20 years 
20 on 

80 hours or more in pay 
status per pay period 

4. 62 hours 
5.54 hours 
6.46 hours 
7.38 hours 

(2) If the employee is regularly scheduled to work less than 80 
hours in a bi-weekly pay period or works on an intermittent basis, the 
employee accrues the number of hours of vacation leave credits 
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ca 1 cul a ted by using the app 1 i cab 1 e amount from the fa 11 owing schedule 
multipled by the hours worked: 

PART-TIME BI-WEEKLY PAY PERIOD SCHEDULE 

No. of Com~leted 
Years of tmp oyment 

0-10 years 
10-15 years 
15-20 years 
20 on 

Less than 80 hours in pay 
status per pay period 

.058 x no. hours 

. 069 x no. hours 

.081 x no. hours 

. 092 x no. hours 

(3) When recording annual leave credits, they are to be rounded to 
two digits beyond the decimal point and carried in each employee's 
account in that configuration. 

(4) Vacation leave credits are earned SRa++-ee-e~ee~tee at the end 
of each bi-weekly pay period. An em~loyee may take vacation leave 
credits at the start of the next bi-week y pay period. 
AUTH: 2-18-604, MCA IMP: 2-18-611 MCA 

2.21.224 MAXIMUM ACCRUAL OF VACATION LEAVE CREDITS (1) As 
~fB¥~~ed-4A-~-48='44;-~ An employee may, without restriction, carry 
over into the next calendar year twice the annual vacation leave credits 
the employee could earn in 1 year according to the rate earned schedule. 
Any additional accumulated credits are excess vacation leave credits and 
must be used in the first 90 days of the next calendar year or be 
forfeited. 

(2) The calculation of excess vacation leave credits which must be 
used within the first 90 days of a calendar year will be made as of the 
end of the first pay period of that calendar year. 
AUTH: 2-18-604, MC~ I~P: 2-18-617 MCA 

2.21.226 RATE OF SALARY COMPENSATION {1) An employee on author
ized vacation leave 4s will be entitled to the employee's normal gross 
salary. ---
AUTH: ?.-18-604, MCA IMP: 2-18-611 MCA 

2.21.227 VACATION LEAVE REQUESTS (1) As provided in 2-18-616, 
MCA, "the dates when employees' annual vacation leaves afe shall be 
granted ffiijSt Ushall be determ1ned by agreement between each employee and 
UtRe--emp-J.o;<ee--'.:snls employing agency ,u aeeefEI~A~ ~with regard to the 
best interestsU OT the em~leyel"-il-00--efl!P"J..Cl:yee-. state ... aS well as the 
best interests of each employee." 

(2) +e-~~}y-~~-¥il£-a~4~--leave-~~--en~P"l-o:Yee--~--£e~~e~e--a 
staAEia~e-l"e~ijest-~eFm-aAEI-s~em~t-~t-te-tRe-em~+eyeels-4ffiffleE14ate-s~~efv~
sef-81"-aff~"Bf~"tate-a~tRef~ty-4A-aeYaAee-a~-tRe-+eaye-wReAeYel"-ffaet~ea+" 
An a enc shall establish rocedures for a 1 ication for an a roval of 
annua vacat1on eave in com 1ance with re u1rements a this o ic • 

e-¥-a£-a~~~- -ffiij~t-ee- -&P- eRie - ~~Pr~~-by 
tRe-imfflESiate-SYfei"¥.SBP-8P-affP8~f~ate-aytRBftty. 
AUTH: 2-18-604 MCA IMP: 2-18-616 MCA 

2.21.228 VACATION LEAVE RECORDS {1) Qee~ffieAtat4eA-ef An employ
ee's vacation leave credits earned and vacation leave credits-used mYst 
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(2) If a break in service occurs during a tl'aAsfel' change in 
em~loyment between agencies or ~f-afl the employee tl'aiiSfel's moves to a 
ih fel'eAt another juri sdi cti on, the eliiji1oyee must receive a---ea5'R-e~t 
lump-sum ~~for accrued vacation leave credits and must begin anew 
the quali y1ng perio~€--o.f--1-ea-Ye at the new agency or jurisdic
tion. 
AUTH: 2-18-~04 MCA IMP: 2-18-617 MCA 

2.21.241 CLOSING (1) Provisions of this sub-chapter not required 
by statute shall be followed unless H the provisions conflicts with 
negotiated labor contracts, which sha 11 take precedence to the extent 
applicable. 
AUTH: 2-18-604 11CA IMP: 2-18-611 through 617 and 621 MCA 

5, These rules are proposed to be adopted, amended, and repealed 
to clarify the administration of annual vacation leave for state 
agencies. 

6, Interested parties may submit their data, views or arguments 
concerning the proposed adoption, amendment, and repeal in writing to: 

Dennis M. Taylor, Administrator 
Personnel Division 
Department of Administration 
Room 130, Mitchell Building 
Helena, Montana 59620 

no later than October 15, 1982. 
7. If a person who is directly affected by the proposed adoption, 

amendment, and repeal of rules wishes to express his data, views or 
arguments orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any written 
comments he has to: Dennis M. Taylor, Administrator, Personnel Divi
sion, Department of Administration, Room 130, Mitchell Building, Helena, 
Montana 59620, no later than October 15, 1982. 

8. If the agency receives requests for a public hearing on the 
proposed adoption, amendment, and repeal from either 10% or 25, 
whichever is less, of the persons who are directly affected by the 
proposed adoption, amendment, and repeal; from the Administrative Code 
Committee of the Legislature; from a governmental sub-division or 
agency; or from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative Register. 
Ten percent of those persons directly affected has been determined to be 
at least 25 persons. 

9. The authority of the agency to make the proposed adoption, 
amendment, and repeal is based on Section 2-18-604, MCA, and the rules 
implement Sections 2-18-611 through 617 and 621, MCA. 

u..t . ;'/ A.. •. ~/3*· 
Moms~~tt,~ 
Department of Administration 

Certified to the Secretary of State September 3, 1982 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
rules 2.21.401 through 2.21.409 
relating to military leave and 
the adoption of new rules 

TO: All Interested Persons. 

NOTICE OF PROPOSED REPEAL 
OF RULES 2.21.401 THROUGH 
2.21.409 RELATING TO 
MILITARY LEAVE AND THE 
ADOPTION OF NEW RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 17, 1982, the Department of Administration proposes 
to repeal rules 2.21.401 through 2.21.209 pertaining to military leave 
and adopt new rules. 

2. The rules proposed to be repealed are on pages 2-641 through 
2-644 of the Administrative Rules of Montana. 

3. The proposed rules provide as follows: 

RULE I SHORT TITLE (1) This sub-chapter may be cited as the 
military leave policy. 

AUTH: 2-18-102, MCA HIP: 10-1-604 MCA 
RULE II POLICY AND OBJECTIVES (1) It is the policy of the state 

of Montana to provide leave for an employee to attend training camp or 
other similar training of the organized militia of the state or the 
military forces of the United States or to attend regularly scheduled 
trainin~, such as drills. 

(2) It is the objective of this policy to provide leave in accor
dance with provisions of 10-1-604, MCA; to comply with Chapter 43 of 
Part III of Title 38, U.S. Code; and to comply with Article VI, Section 
13, Constitution of the State of Montana. 

AUTH: 2-18-102, MCA IMP: 10-1-604 MCA 
RULE III DEFINITIONS As used in this sub-chapter, the following 

definitions apply: 
(1) "Employee" means any employee of the state of Montana, who has 

served the qualifying period. 
(2) "Military leave" means a leave of absence with pay of up to 15 

working days in any calendar year to attend regular encampments, train
ing cruises and similar active duty training programs of the organized 
militia of the state or of the military forces of the United States. 

(3) "Qualifying period" means a 6-calendar month period of contin
uous employment which an employee must complete to be eligible to 
receive military leave. 

AUTH: 2-18-102, MCA IMP: 10-1-604 MCA 
RULE IV ELIGIBILITY (1) A permanent, seasonal, or temporary 

full-t1me employee, who is a member of the organized state militia or 
the military forces of the United States and who has completed the 
qualifying period, is eligible to receive up to 15 working days per 
calendar year of military leave. 
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(2) A permanent, seasonal, or temporary part-time employee, who is 
a member of the organized state militia or the military forces of the 
United States and who has camp 1 eted the qua 1i fyi ng period, is e 1 i gi b 1 e 
to receive prorated military leave. 

(3) As provided in 10-1-604, MCA, "this leave may not be charged 
to the employee's annual vacation time." 

(4) An employee who has not completed the qualifying period is not 
eligible to receive military leave; however, the employee must be given 
time off work to attend encampments, cruises, or other similar training. 
AUTH: 2-18-102 )lCA IMP: 10-1-604 HCA 

RULE V RATE OF COMPENSATION ( 1) An emp 1 oyee on military 1 eave 
rece1ves the regular gross salary and benefits. 
AUTH: 2-18-102, MCA HlP: 10-1-604 MCA 

RULE VI LEAVE NOT CUMULATIVE (1) Military leave which is not used 
in one calendar year may not be carried over to the next calendar year. 
AUTH: 2-18-102 1 1-ICA IMP: 10-1-604 MCA 

RULE VII REQUESTS FOR LEAVE (1) An agency shall establish proce
dures for the applicat1on for and approval of military leave. 

(2) An employee shall submit a copy of his military orders with 
the request for military leave. 

(3) The agency shall document the number of days per year of 
military leave taken by an employee. 
AUTH: 2-18-102, MCA IMP: 10-1-6'14 HCA 

RULE VIII MILITARY LEAVE TAKEN OVER A HOLIDAY (1) Military leave 
taken over a legal hol1day may not be charged to an employee's account. 
AUTH: 2-18-102, MCA IMP: 10-1-604 MCA 

RULE IX MEMBERS OF THE NATIONAL GUARD OF THE STATE OF MONTANA (1) 
Employees of the state of Montana who are members of the Montana Nation
al Guard of the state of Montana may be ordered to active federal and 
state service by competent authority to aid in the execution of the 
laws, suppress insurrection, repel invasion, or protect life and proper
ty in natural disasters as provided in Article VI, Section 13 of the 
Constitution of Montana. 

(2) When ordered to active duty for such exigencies, state employ
ees shall have the option of taking annual vacation leave or being 
placed in a leave without pay status. 

(3) If the employee elects to take leave without pay during the 
period for which ordered to active duty by the Montana National Guard, 
the employee shall continue to accumulate annual vacation leave, sick 
leave, and other employee benefits even if it extends beyond 15 working 
days, since the employee is paid from state monies for the time on 
active duty. 
AUTH: 2-18-102, MCA IMP: 10-1-604 MCA 

RULE X ACCOMMODATING REQUIRED DUTY (l) An agency must a 11 ow an 
employee to take t1me off to attend any required duty for which the 
employee presents the appropriate military orders. 

(2) An agency may, at its discretion, allow am eligible employee 
to take military leave to cover active duty training other than 
encampments or cruises, for example, basic training, when an employee 
presents appropriate orders. 
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(3) Military leave shall not be taken for regularly scheduled 
drills. 

(4) An agency is not required to allow an employee to make up any 
regular or overtime hours missed as a result of attending training such 
as drills. 
AUTH: 2-18-102 MCA IMP: 10-1-604 ~CA 

RULE XI CLOSING (1) This policy shall be followed unless it 
confl1cts with negot1ated labor contracts which shall take precedence to 
the extent applicable. 
AUTH:2-18-102, MCA IMP: 10-1-604 MCA 

4. These rules are proposed to be repealed and adopted to clarify 
the administration of military leave for state agencies. 

5. Interested parties may submit their data, views or arguments 
concerning the proposed repeal and adoption in writing to: 

Dennis M. Taylor, Administrator 
Personnel Division 
Department of Administration 
Room 130, Mitchell Building 
Helena, Montana 59620 

no later than October 15, 1982. 
6. If a person who is directly affected by the proposed repeal 

and adoption of rules wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written comments he 
has to: Dennis M. Taylor, Administrator, Personnel Division, Department 
of Administration, Room 130, Mitchell Building, Helena, Montana 59620, 
no later than October 15, 1982. 

7. If the agency receives requests for a public hearing on the 
proposed repea 1 and adoption from either 10% or 25, whichever is 1 ess, 
of the persons who are directly affected by the proposed adoption; from 
the Administrative Code Committee of the Legislature; from a govern
mental sub-division or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing will be held at 
a 1 ater date. Notice of the hearing will be pub 1 i shed in the Montana 
Administrative Register. Ten percent of those persons directly affected 
has been determined to be at least 25 persons. 

8. The authority of the agency to make the proposed repeal and 
adoption is based on Section 2-18-102, MCA, and the rules implement 
Section 10-1-604, MCA. 

M~r~t~r 
Department of Administration 

Certified to the Secretary of State September 3, 1982 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
of new rules, repeal of rules and 
amendment of rules relating to 
the administration of sick leave 

TO: All Interested Persons. 

NOTICE OF PROPOSED ADOPTION OF 
NEW RULES, REPEAL OF RULES 
2.21.135, 2.21.140 AND AMEND
MENT OF RULES 2.21.122, 2.21.132, 
2.21.133, 2.21.134, 2.21.137, 
2.21,138, 2.21.141, 2.21.142, 
2.21.143, 2.21.155 RELATING TO 
SICK LEAVE 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 17, 1982, the Department of Administration proposes to 
adopt new rules, repeal rules 2.21.135 and 2.21.140, and amend rules 2.21.122, 
2.21,132-134, 2.21.137, 2.21.138, 2.21.141-143 and 2.21.155 pertaining to sick 
leave. 

2. The proposed rules provide as follows: 

RULE I POLICY AND OBJECTIVES (1) It is the policy of the state of 
Montana to grant executive branch state employees sick leave benefits in 
a~cordance with section 2-18-618, MCA. 

(2) The objectives of this policy are to establish functional uniform 
procedures for calculating and granting sick leave benefits in accordance with 
section 2-18-618, MCA; pro vi de interpretation required for automation of the 
payroll system, and ensure compliance with the State Maternity Leave Act, 
39-7-203 and 204, MCA and the 1978 amendment to the Civil Rights Act of 1964 
(42 USC S 20003, 78 statute 253) banning pregnancy discrimination. 

AUTH: 2-18-604 HCA IMP: 2-18-618 MCA 
RULE II INDUSTRIAL ACCIDENT (1) An employee who is injured in an 

industr1al accident may be eligible for worker's compensation benefits. Use 
of sick leave must be coordinated with receipt of worker's compensation 
benefits on a case-by-case basis by contacting the Worker's Compensation 
Division, Department of Labor and Industry. 

AUTH: 2-18-604 MCA IMP: 2-18-618 HCA 
RULE III SICK LEAVE SUBSTITUTED FOR ANNUAL LEAVE (1) At the agency's 

discretion, an employee who experiences an appropriate use of sick leave as 
defined in this policy while taking approved annual vacation leave may be 
allowed to substitute accrued sic~ leave credits for annual leave credits. 

AUTH: 2-18-604 MCA IMP: 2-18-618 MCA 
3. The rules proposed to be repealed are on pages 2-564 and 2-566 of 

the Administrative Rules of Montana 
4. The rules as proposed to be amended provide as follows: 

2.21.122 DEFINITIONS As used in this sub-chapter, the following 
defin1t1ons apply: 
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(1) "Abuse of sick leave" means misrepresentation of the actual reason 
for cnar in an absence to s1ck leave and rna 1nclude chron1c, ers1stent, or 
patterne use o s1c eave. 

Ht (2) "Break in service" means, a8seRee-ff'ell1--t~e--s-t-a-t-e--ef!l!H-!):Yilleflt--f.or 
111ef'e--tfla~~~-e-~~~~-~-a-f'ew-w~-t~e~-t-~~-~~~-a8seRee-eP 
f'es~~HR§-.f-l"el!l--t-e!"'ll'i-oot-4-oo--<H"--res~A-a-t."i-&R. as provided in 2-18-601, MCA, "a 
period of time in excess of 5 working days when the person is not employed and 
that severs cont1nuous em lo ment." 

ont 1 nuou s emp oyment" means, tfef-j:l~flle-se-s--of--t-he- -<Tifal-i-~.ti-1'19 
~ef'~eEit asprovided in 2-18-601, MCA, "working within the same jurisdiction 
without a break 1n service of more than~ working days or without a continuous 
absence without pay of more than 15 working days." 

f~t (4) ''Immediate family" means the employee's spouse and any member of 
the employee's household, or any parent, child, grandparent, grandchild or 
corresponding in-law. 

ill "Jurisdiction" means the sphere of authority of any state or local 
government. 

f41 (6) "Qualifying period" means a 90-day period Sijf'~R§--..h-i-eh an 
employee must be continuously employed to be eligible to use sick leave 
credits. or to be eligible for a lump sum payment upon termination for unused 
sick leave credits. 

f6f (7) 11 S1ck leave" means_._ as ~rovided in 2-18-601, MCA, "a leave of 
absence wltli pay for a 111eEI~ea~--rioo&i-t-HHr-il"f--t,t\e-~of>:Yet!->--t:e~v-111eEI~ea~ 
E 8Re ~ t ~ BR- .,..._-dea-t-h-~~- il R- ~ fMleoEI.;j -a-te- -f-ilfll-i-lj'- --~R@!l~Ge.p -8 f'- e-tfl€-1"- -f'€-1-.a-t-i-v-e-,- --a-l*f- f 8 f' 
f~Refa~--atteReaRee. sickness suffered by an employee or his immediate 
famil~." 

§J (8) "Sick leave credits" means the earned number of sick leave hours 
an employee-is eligible to use upon completion of the qualifying period.------

fH (9) "Transfer" means_._ aR-a§Bf1€:Y--te-a§ef1€:Y--ef!l!H-!):Yilleflt--<:~-i-R-t~e 
sall1e-j~-l"~~e-t4eA-~-t~-'i!-~-i-f1-Sef'v+ee. as provided in 2-18-601, MCA, 
"a chan e of em l o ment from one a to another a enc in the same J un s-
diction without a brea AUTH; 2-18-604 IMP: 2-18-618 

2.21.132 CONDITIONS FOR USE OF SICK LEAVE An employee may use sick leave 
credits or: 

(1) illness; 
(2) injury; 
(3) medical disability; 
(4) maternity related disability, including prenatal care, birth, 

miscarriage, abortion, or other medical care for either employee or child; 
(5) quarantine resulting from exposure to contagious disease; 
(6) medical, dental or eye examination or treatment; 
(7) care of or attendance to an immediate family member for above and 

care of or attendance to another relative for above at the agency's dis
cretion; and 

(8) death or funeral attendance. for an immediate family member or, at 
the agency's discretion, for another person, . 

AUTH: 2-18-604 riCA IMP: 2-18-618 MCA 
2. 21.133 ACCRUAL AND USE OF SICK LEAVE CREDITS ( 1) As-iJ'I'(W-H!ed--~~ 

2-l8-e48,-MbA;-all-ell1~~e:Yees+ 
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1!Zl An employee who does not return to work from a continuous leave of 
absence without pay exceed1n~ 15 worklng da~s w11l forfeit any sick leave 
credits accrued during the in1tial 15 days of eave of absence without pay. 

AUTH: 2-18-604 HCA IMP., 2-18-618 MCA 
2.21.134 CALCULATION OF SICK LEAVE CREDITS (1) As provided in 2-18-618, 

MCA, s1ck leave cred1ts are "earned at the rate of 12 working days for each 
year of service" for full-time employees and are prorated for part-time 
employees. 

(2) If an employee is regularly scheduled to work 80 hours or more in a 
bi-weekly period: 

(a} the employee accrues 3.69 hours of sick leave credits a ~ pay 
period; and 

{b) the sick leave credits are to be rounded to two digits beyond the 
decimal point and carried in the employee's account in that configuration. 

(3) If the employee is regularly scheduled to work less than 80 hours in 
a bi-weekly pay period or works intermittently: 

(a} the employee accrues .046 hours of sick leave credits for each hour 
worked; and 

(b) the such sick leave credits are to be rounded to two digits beyond 
the decimal po1nt and carried in the employee's account in that configuration. 

( 4) As-13f'&¥4aea-4fl--2-l~-~·Hly-MCA-,-~·+'k+-J.etwe.-e-f'ed.i-~-s.~ta-"H-&e-el'ea~tea 
at-the--efl6..-of--ea-<!lr~y-j3ePtea." Sick leave credits are earned at the end of 
each bi-weekly pa)) period. An em~loyee may take s1ck leave cred1ts at the 
start of the next 1-weekl~ ~ay ~er od~ 

(5) AS-·P+''O·Y·Hiee=-1-ft-- - S:e 8,-:wcl\-, There is no restriction as to the 
number of hours of sick leave credits that may be accumulated, nor to the 
number of accrued sick leave credits that may be used for a bona fide employee 
illness or disability, provided that the qualifying period has been completed. 

AUTH: 2-18-604 MCA IMP: 2-18-618 MCA 
2.21.137 SICK LEAVE REQUESTS (1) te--aw-1:Y--fo{H'o-si-e~-~ea¥e--ilfi--e!ltj7~yee 

IM~Sh 

tat eel!lj3~ete-~-s~~P&-f'e~tie~t--~-aAa-~~--i-~-te-~~-el!lj3~eyeels 
tl!ll!lea4ate-s~j3eFY4sef'-Bf'-aj3j3f'&j3f'tate-a~tReF4tyt 

fat s~81Mtt-aflt4e4~tea-~+-~-si-e~-~eaYe-efi-~~~~-F&~-as 
eal'ly-as-j3f'aet4ea+t 

fet 4A~BFIM--IH+-Stttrel"'o'i-sei"--EH'--i!-WI'G!3'1"i-a-t:e-atitfief'4ty--Q-f.-the-~-as 
seeA-a5-~~~~~-~~&~ai-~-~At4+-he-fe{ti~-~~~.~-aa'o'aR&&-Aet4ee 
4s-Aet-~ess48let-aAS 

fa1 Feee4Ye-aj3~FeYa~-4A-aavaAee-~eF-1Me84eal,-seAtal 1 -aAs-eye-e*aiM4Aat4eA 
aj3~BtAtl!leAts. An a enc sha 11 estab 1 ish rocedures for a 1 i cation for and 
a roval of sic eave 1n com 1ance w1t re u1rements o t 1s o 1c . 

e--entp- +-il!ll!le iate-~'1-5()!'--e.r-- -~vt-e--a~tReFHy 
~~~~st-f'e¥4ew-~~~~~S&-e~-aeeF~eS-54€~-~€a~~~~,-~f.-R&~-at-tRe 
t41Me-tfie-~~~~~-~~-Fe~~est,-tfiefl-vt--~-a~-the-Efle-~-~-~ay 
~eF4eEI. 

~6t i£l The employee's immediate supervisor or tRe appropriate authori
ty+ 

tat may require medical certification of sick leave charged against any 
sick leave credits in the form of a physician's statementt . 

ill A h sician's statement ma also be re uired to certif that the 
illness o a am1 y mem er requ1res t e mme 1ate superv1s1on o t e emp oyee. 
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fa~ (4) ~~st-~Afe~-tAe Employees must be informed in advance of return 
tO WOrk ilia physician'S Statement iS requlredt 8AB , 

fe} (5) ~~st-~-re Certification of maternity-related disabilities 
will be o~ined in the same-manner and under the same conditions as certi-
fication for other disabilities. · 

(6) The documentation of request for leave should contain sufficient 
detailso that 1mproper use of sick leave cred1ts can be discovered and 
corrected. AUTH: 2-18-604 MCA IMP: 2-18-618 MCA 

2.21.138 SICK LEAVE RECORDS +e-~a~RtatR-stek-leaYe-~eeefeSt 
(1) ilee~~eAtaHeR-fA' An employee's sick leave credits earned and sick 

leave credits used must be- ma4Ata4Ree recorded by eaeR-~~; the Pay
roll/Personnel/Position Control s stem. 

ee~~eAtatTeA-m~st-eeRtaTA-s~ff4e4eRt-eeta~+-se-tRat-4m~~e~e~-~se-ef 
s4ek-+eaye-e~ee4ts-eaA-ae-e4seaYe~ea-aAa-ee~~eeteet 

f6~ (2) Sick leave credits used must be recorded to the nearest one-half 
hour when-rractions of hours are used; 

f4~ at-tAe-eAe-ef-eaeR-ea+eAea~-yea~;-Rew-e~~+eyee-+eaYe-Peee~es-m~st-ae 
e~eateet 

f6} eAee-~-yevP-t~e-~~-m~st-~-R&t~f~-e#--~-ame~Rt-~--siek 
+eaye-e~ea4ts-aee~~ee-aRe-~see-aR6-YeP4fy-tRat-tAe-ea+aRee-4s-aee~Pate~ 

(3) Adjustments to an em~lotee's accrual and use totals should be 
reportea to the agency payrol I c er on a 61-weekly basis. 

AUTH: 2-18-604 MCA IMP: 2-18-618 MCA 
2.21.141 LUMP-SUM PAYMENT UPON TERMINATION (1) As--~4eee---~ 

2-l8-~l8{6t;-MGA; When an employee term1nates employment with an agency, the 
employee is entitled-to a lump-sum payment for unused s1ck leave credits equal 
to one-fourth of the compensation the emp 1 oyee wou I d have received 1 f the 
employee had used the creditst . ~PeYieea-tRe-em~+eyee-Ras-wepkee-tAe-~ijaltfy-
tR~-~eP4ea~ -

(2) As required by 2-18-618(6), MCA, "an employee who receives a lump
sum payment ... and is again employed by any agency shall not be credited 
with any sick leave for which the employee has previo~sly been compensated." 

(3} The eem~~tat~eR value of unused sick leave is computed based on the 
employee's salary rate at the time of termination. Payment is the responsi
bilit of the a enc from which the em lo ee is terminatin . 

s prov1 e 1n , , accrua o s1c leave credits for 
calculating the lump-sum payment ... begins July 1, 1971." 

fs} +Re-~aymeAt-4~-t~~~~4t~~-~~-~~~~ee~~Rt-a~eRey-f~e~ 
WRteR-tRe-em~+eyee-ts-tePmiRatiA~~ 

te} (5) As-~~-i-n--~-~8-elStsh-M(A~ Employees retain sick leave 
credits earned before July 1, 1971, if recorded by the agency prior to that 
date. 

fH ill Sick leave credits earned prior to July 1, 1971, can be trans
ferred between agencies, but are not eligible for lump-sum payment when an 
employee terminates. 

fSt ill Sick leave credits earned prior to July 1, 1971, must be used 
first. 
~ Upon termination from one position where the emplo*ee works in more 

than one agency, the employee shall oe cashed out, as prov1 ed 1n this rule, 
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not be 

AUTH: 2-18-604 IMP: 2-18-618 MCA 
2.21.142 TRANSFERS (1) As-Fe~~4Fea-ey-~-l8-el8fe}~-~bA~ If ~an employ

ee transfers between agencies ~-,-·~ in the same jurisdiction, Ythe employee 
fflay shall not receive cash compensation for unused s1ck leave creditsy ~ aA8 
~Re-Feee4Y4A~-a§eRey-a~~~me5-~~~4~~4~jr~~-t~~~-~~&~-+eaYe-eFe84ts 
tFaRsfeppes-w+~R-~Re-effl~~eyee. 

ill In such a transfer the receiving a;ency assumes the 1 iabil ity for 
the accrued sick leave cred1ts transferred wit the em lo ee. 

a rea 1n serv1ce occurs ur1ng a ~PaRs ef change in emplo*
ment between agencies, or the emp 1 oyee moves to another jun sdi cti on, t e 
employee must receive a lump-sum payment for accrued s1ck leave credits earned 
after July 1, 1971, and must begin anew the qualifying period at the new 
agency. 

fa} ff-~~H&yee-tFaAsfeps-~~~-aiffeFeAt-~~~~4~-~-effl~~eyee 
ffl~s~-Feee4¥e-a-~~~~-~P-s~sk-~eaye-e~ea4t~-~~~~~t&yee-ffl~st 
weFk-t~e-~4~~~~~-~-t~-Rew-~~F4sa4e~4eR-te-~~~~Hr~-~-~~e-aRy 
s+ek-+eaye, 

AUTH: 2-18-604 IMP: 

~) Any charges of sick leave abuse that result in an employee's dis
missal and forfeiture of the lump-sum payment are subject to tRat-a~eRey!s the 
appropriate grievance procedure. -

AUTH: 2-18-604 IMP: 2-18-618 MCA 
2.21.155 CLOSING (1) l"Rts--wb-£-ha-pt-er Provisions of this polic:( not 

re6uired by statute shall be followed unless 4t ~hey conflicts w1th negot1ated 
la or contracts, which will take precedence to t e extent applicable. 

f2} tRe-f~~-~-~~-aYat+ae+e-f~~~~~~~~~-aaffltR4s~Fa
t4eRy-~~9+4eat4eRs-aR8-~Fa~R4es-84Y4steR, 

AUTH: 2-18-604 IMP: 2-18-618 MCA 
5. These rules are proposed to be adopted, amended, and repea 1 ed to 

clarify the administration of sick leave by state agencies. 
6. Interested parties may submit their data, views or arguments con

cerning the proposed adoption, amendment and repeal in writing to: 
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Dennis M. Taylor, Administrator 
Personnel Division 
Department of Administration 
Room 130, Mitchell Building 
Helena, Montana 59620 

no later than October 15, 1982. 
7. If a person who is directly affected by the proposed adoption, 

amendment and repeal of rules wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written request for a 
hearing and submit this request a 1 ong with any written comments he has to: 
Dennis M. Taylor, Administrator, Personnel Division, Department of Adminis
tration, Room 130, Mitchell Building, Helena, Montana 59620, no later than 
October 15, 1982. 

8. If the agency receives requests for a public hearing on the proposed 
adoption, amendment and repeal from either 10% or 25, whichever is less, of 
the persons who are directly affected by the proposed adoption, amendment and 
repeal; from the Administrative Code Committee of the Legislature; from a 
governmental sub-division or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing will be held at a 
later date. Notice of the hearing will be published in the Montana Adminis
trative Register. Ten percent of those persons directly affected has been 
determined to be at least 25 persons. 

9. The authority of the agency to make the proposed adoption, amendment 
and repeal is based on Section 2-18-604, MCA, and the rules implement Section 
2-18-618, MCA. 

ftt~-2-~ 
Morris L. Brusett, D1rector 
Department of Administration 

Certified to the Secretary of State September 3, 1982 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF MORTICIANS 

IN THE MATTER of the proposed ) 
amendments of ARM 8.30.406 con-) 
earning examinations; 8.30.407 ) 
concerning renewals; 8.30.602 ) 
concerning disclosure of funer-) 
al arrangements; 8.30.605 con- ) 
earning the disclosure state- l 
ments; proposed repeal of 8.30.) 
410 concerning suspension and ) 
revocation and proposed adop- ) 
tion of a new sub-chapter 5 ) 
concerning continuing education) 
rules and a new sub-chapter 7 ) 
concerning rules of profes- ) 
sional conduct. ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENTS OF 
ARM 8.30.406 EXAMINATIONS; 
8.30.407 RENEWALS; 8.30.602 
DISCLOSURE OF ruNERAL ARRANGE
MENTS; 8.30.605 DISCLOSURE 
STATEMENT; proposed repeal 
of 8.30.410 SUSPENSION AND 
REVOCATION; and proposed adop
tion of a NEW SUB-CHAPTER 5, 
CONTINUING EDUCATION, rules 
I tnrough XII and a NEW SUB
CHAPTER 7, RULES OF PROFES
SIONAL CONDUCT, rules XIII 
through XVIII 

The notices of proposed Board of Morticians action published 
in the Administrative Registers on July 29, 1982 and August 12, 
1982 is amended as follows because the required number of persons 
designated therein have requested a public hearing. The notices 
were published at pages 1428 through 1439, issue number 14 and 
pages 1498, issue number 15. 

1. On Friday, October 8, 1982 at 10:00 a.m., a public hear
ing will be held in the auditorium of the Scott Hart building, 
303 Roberts, Helena, Montana to consider the above entitled rule 
changes. 

2. The proposed action is as noticed in the 1982 Montana 
Administrative Registers, issues 14 and 15, page numbers as shown 
above. 

3. The changes are proposed for the reasons stated in those 
two notices. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Morticians, 1424 9th Avenue, Helena, Montana, no later than Octo
ber 14, .1982. 

5. The board or its designee will preside over and conduct 
the hearing. 

6. The authority of the board to make the proposed changes 
is based on sections 37-1-134, 37-1-136, 37-19-202, 315, 316, 403, 
MCA and implements sections 37-1-134, 136, 37-19-302,303, 301, 
304, 306, 403, 311, 315, 316, and 404, MCA. 

Certified to the Secretary of 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of amendment of ) 
rules governing special educa-) 
tion programs of the public ) 
schools of the state of Mon- ) 
tana. ) 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENT 
OF CHAPTER 16, SPECIAL EDU
CATION. 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 18 the superintendent of public instruc
tion proposes to amend rules found in Chapter 16, Special 
Education, which govern special education programs in the 
public schools of the state of Montana. 

2. The rules as proposed to be amended provide as fol-
lows: 

10.16.902 PARENTAL NOTIFICATION AND APPROVAL FOR TESTING, 
FORMAL EVALUATION AND INTERVIEWING. 

(1) and (2) Rema1n the same. 
(3) Prior to an evaluation or a reevaluation, the parent 

shall be provided with a written notice of intent to conduct an 
evaluation/reevaluation H~ttl,e--3.~-3.-&,-3.~-~:J:e.-Fel!'IIU!1. The 
written notice must be written in language understandable to 
the general public and provided in the native language of the 
parents. Where tl;le native language of the parents is not in 
written form, interpretation shall be provided orally in the 
native language. ~The written notice will be delivered to the 
parent during a personal conference or by certified mail. Oral 
interpretation shall always be made available in the native 
language of the home and i~ English. When necessary, arrange
ments shall be made to facilitate communication with hearing 
and visually-impaired parents. 

(a) through (c) Remains the same. 
( 4) Written parental consent to conduct the evaluation 

must be obtained prior to the evaluation process fR~~e-~QT~eT--
1~-~:J:e.-FeEme+T In addition to written parental permis
sion to evaluate/reevaluate, the local agency should obtain 
written parental acknowledgement of receipt and understanding 
of the notice of intent. (Auth. Sec. 20-7-403, MCA; IMP, Sec. 
20-7-403, MCA.) 

10.16.903 WRITTEN NOTIFICATION BEFORE CHANGE IN EDUCATION 
PLACEMENT/PROGRAM. 

(1) Remains the same. 
(2) The form to be used to notify parents of the proposed 

change in the educational placement/program or to deny initia
tion of a requested program should be included. -fRtt~e-~QT~eT-
~QQ2T-SaMp~e-Fel!'meT+ 

(3) The notice of placement/program change should include 
the following: 

(a) a description of the proposed educational program, 
the reasons why the proposed placement is deemed appropriate, 
or the reasons why the requested program is being denied and 
the reasons why it is the least restrictive program setting ap
propriate for the education of the child; 
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(b) through (g) Remain the same. (Auth. Sec. 20-7-403, 
MCA; IMP, Sec. 20-7-403, MCA.) 

10.16.1002 STORAGE OF PUPIL RECORDS AND CUSTODY OF ASSESS
MENT DATA. 

(1) Remains the same. 
( 2) Local school districts shall provide public notices 

advising the public of procedures that have been established by 
the local school district board of trustees to protect confi
dentiality of the children's records. 

(a) data i terns to be collected and maintained by local 
school districts will include, in addition to those required in 
&t~~-~6~t- Standards for Accreditation of Montana Schools, 
professional diagnostJ.c J.nformatJ.on, servJ.ces needed and pro
vided, and items related to cost accounting. If other per
sonally identifiable information is to be collected in the 
future, the district shall advise parents. 

(b) Remains the same. 
(c) each participating school district and/or other par

ticipating agencies will be required to provide the superinten
dent of public instruction with a written notice which will 
assure the superintendent that personally identifiable data 
collected by that agency will be maintained in a confidential 
manner. In addition to the requirements found in StaRsa~se-~6~ 
~-~62~- standards for Accreditation of Montana Schools, this 
notice must lnclude. 

(i) through (iv) Remain the same. (Auth. sec. 20-7-403, 
MCA; IMP, Sec. 20-7-403, MCA.) 

10.16.1003 DESTRUCTION OF DATA 
(1) and (2) RemaJ.n the same. 
(3) 6taa8a~8e-~6~-aR8-~62t Standards for Accreditation 

of Montana Schools shall also be followed by Montana schools. 
(Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

10.16.1101 PROTECTION IN EVALUATION PROCEDURES. 
(1) Remains the same. 
(2) (a) through (2) (f) Remains the same. 
(g) the cultural difference s of a child are taken into 

account in interpreting the assessment information. 
(h) through (j) Remain the same. (Auth. Sec. 20-7-403, 

MCA; IMP, Sec. 20-7-403, MCA.) 

10.16.1102 INDEPENDENT EDUCATION EVALUATION. 
(1) RemaJ.ns the same. 
(2) -Re~~eete-~-~~~~~~-~H&epeaeeft~-e8~eat~eRa~-

eva~~at~eR-e~~i~~~-~-~He-8~et~~et-e~pe~~RteR8eRt-e~--
ee~aty-e~pe~~Rtea8eRt-wfieR-tke~e-~e-ae-8~et~~et-e~pe~~Rtea8eat~ 
The parents must state the reason(s) for their request for an 
independent evaluation. The local school district utilizing 
special education funds is responsible for the financial ex
pense of the independent evaluation. Advance approval of any 
contract for an independent evaluation must be obtained from 
the superintendent of public instruction. 

(3) Remains the same. (Auth. Sec. 20-7-403, MCA; IMP, 
Sec. 20-7-403, MCA.) 
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10.16.1108 OPPORTUNITIES TO PRESENT COMPLAINTS. 
(1) Rema1ns the same. 
(2) Whenever a complaint has been received, the parents 

shall have an opportunity for an impartial due process hearing. 
~ae-aea~~R!-p~eeeee-ae-e~~~~ftea-~s-s~s-eaap~er-~4-ei-~a~e-----
mas~a~-eaa~~-se-ie~~eweaT (Auth. Sec. 20-7-403, MCA; IMP, sec. 
20-7-403, MCA.) 

10.16.1203 EVALUATION BY THE CHILD STUDY TEAM. 
(1) Rema1ns the same. 
( 2) Assessment results shall be summarized in writing, 

dated, and signed by the individual ( s) responsible for con
ducting the assessments. The report shall be kept with the 
child's permanent records as required in S.~!'<i--:1,6:1, 7 Stan
dards for Accreditation fer of Montana Schools. -----

(3) and (4) Remain the same. 
( 5) Since conditions which cause a child to be handi

capped can have the effect of depressing or distorting stan
dardized intelligence and achievement test scores, these scores 
should not be used as the only criterion in determining a 
child's need for services. ~~P&r-a-ea~~a-e~~ay-~eem-~ft-
eesj~fte~~es-w~~a-~e-peres~e-w~~~-ae~erm~se-~ae-epprep~~a~e---
ea~ea~~BRB~-p~B!~BM-fB£-8-ftBRa~eappea-ea~~aT 

(6) -iHa~v~a~a~-~ee~e-ef-mes~a~-meae~remeR~-fiT~T-ree~~~e~ 
aeHe-sy-aH-B!eftey-may-8e-~~~~~eea-8y-a-ea~~a-e~~ay-~eam-~f-~ft8~ 
a!esey-~e-reee!R~eea-sy-~ae-e~per~s~esaes~-ef-pae~~e-~fte~r~e--
~~eH-t~TeTT-8a~~a-9eve~epmeH~-ees~erT-Mes~e~-Hea~~a-8eft~erT---
Be~~aer-R~ve~-s~e~e-seaee~-eHa-Heep~~a~~T--Peyeae~e!~B~e-per~~
e~pa~~R!-es-a-ek~~a-e~~ay-~eam-m~e~-8e-apprevea-8y-~ae-e~per~R
t~~~~a&~~-~fte~r~e~~BHT When a school psychologist and 
child study team utilize the test results of another agency or 
person, that school district assumes responsibility for accur
acy of the psychological information. 

(7) Remains the same. (Auth. Sec. 20-7-403, MCA; IMP, 
20-7-403, MCA. ) 

10.16.1205 COMPOSITION OF SPECIFIC CHILD STUDY TEAMS. 
(1) Rema1ns the same. 
( 2) In addition to the core team, a physician's report 

and pertinent medical information shall be obtained and utili
zed in the-aeve~epmes~-ei-~ae-ea~~a~e-~Ha~v~a~a~~eea-ea~ea~~eH
pre!ram- comprehensive evaluation for a child who is orthopedi
cally impa1red. 

The child study team shall determine the child's educa
tional needs resulting from the orthopedic handicap including 
the need for changes in the physical environment, physical 
therapy, and occupational therapy. Physical and occupational 
therapy are the school's responsibility only if the orthopedic 
problem interferes with the student's ability to acquire aca
demic and vocational skill. Generally orthopedically handi
capped children should be accommodated in the regular class
room, unless there is a significant orthopedic handicap. 

(3) In addition to the core team, where a child is visu
ally handicapped, a vision consultant should be utilized by the 
child study team when indicated by the severity of the handi
cap. The team shall also utilize a current evaluation from an 
opthalmologist or optometrist. 
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-~ke-teaa-M~et-aeve~ep-aa-app~ep~~ate-ea~eat~efta~-p~eg~aa--
8aeea-ea-a-eeMp~ekeReive-teaM-aeeeeeMeRtT District and state 
services should be coordinated to ensure comprehensive services 
without unnecessary duplication. 

(4) In addition to the core team where a child is hearing 
impaired, a consultant for the hearing impaired, audiologist, 
and speech pathologist may be needed. The team shall also 
utilize a physician's report and pertinent medical information. 
~ke-teaa-wi~~-aeve~ep-aR-app~ep~iate-ed~eatieaa~-p~eg~aa-8aeea
~~~~~-~aM-aeeeeeMefttT-- District and state ser
vices should be coordinated to ensure comprehensive services 
without unnecessary duplication. 

(5) through (8) Remain the same. (Auth. sec. 20-7-403, 
MCA; IMP, Sec. 20-7-403, MCA.) 

10.16.1211 STUDENT TRANSFERS. 
(1) If a student transfers to a school district and has 

previously been in a self-contained special education program, 
the district may place the child in a similar program on a 
temporary basis provided parental consent is obtained. The 
temporary placement is only to provide the school district time 
to complete a comprehensive evaluation and establish the child 
study team process to determine the handicapping condition as 
well as the most appropriate placement. This temporary place
ment shall not extend te beyond a maximum of six weeks. (Auth. 
Sec. 20-7-403, MCA; IMP, 20-7-403, MCA.) 

10.16.1212 PROMOTION OF STUoENTS FROM ELEMENTARY TO 
SECONDARY PROGRAMS. ( 1) Promo bon of hand~ capped students 
from elementary to junior hi~h and from junior high to senior 
high are developed and funct~on between each level of educa
tional instruction. Chronological age and physical development 
should be a strong factor in the decision to move a student 
from the junior to the senior high. Consideration also must be 
given to the least restrictive educational principle in plan
ning for promotion. 

(2) Remains the same. (Auth. Sec. 20-7-403, MCA; IMP, 
Sec. 20-7-403, MCA.) 

10.16.1309 CONTRACTED'SERVICES. A school district may 
serve a hand~capped ch~ld through contracted services. The 
contracted services may be diagnostic and/or instructional. 
WReR-ifte~£~~ieBei-~~~-~-8e-eeat~aeteaT-tke-ed~ea--
tieaa~-eejee~i¥es-~-~~~~-~ft-tke-p~epeeea-eeat~aet-aaa
seat-~e-~~~~~-p~~~-iaet~~etiea-fe~-app~eva~T 
(Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

10.16.1310 OUT-OF-DISTRICT SERVICES. 
(1) through (3) Remain the same. 
(4) It is the resident district's responsibility to con

vene the child study team and set the time and place for con
ducting a review of the child's needs and educational place
ment. The receiving district is responsible for providing 
program monitoring and assisting the resident district with 
conducting an annual review of the child's program and pro
gress. The receiving district shall provide pertinent data re
garding the child's program and progress to the resident dis
trict and parents. 
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(5) Remains the same. 
(6) ~~ave~-f~Raa-~e-fae~±~~a~e-~~e-p~eeese-~~e~-Be-ap--

p~eve4-By-~8e-eff~ee-ef-p~±~e-~ae~~~e~~eR-pE~eE-~e-~e-~we----
4~s~E~8~8-888VeR~R!-8-;8~Rt-e8~±a-et~ay-~eaMT 

1§l t~~ A Ee!~eaa~-eeEV~ee cooperative staff may provide 
support1ve services when such services are not available 
through the local district. Please refer to Rule 10 .16 .1204, 
Composition of a core Child study Team. 

ill f8~ The resident school district is required to bud
get for room and board costs (0555-Transportation) in its spe
cial education budget. Budget approval does not mean the 
school district has authorization to send a specific child out 
of district. Approval shall also be obtained from the school 
district or agency which is providing the services. Program 
evaluation is the responsibility of both the resident school 
district and the providing school district or agency. 

ill f9~ If a handicapped child is placed out-of-state, 
tuition charges are covered under Contracted Services 01-01-
0280. 
~ t±9~ It is the responsibility of the resident school 

distr1ct to ensure that an out-of-district living facility is 
an appropriately licensed facility. An inquiry should be made 
to the local social and rehabilitation services division to se
cure appropriate facilities. The local division can provide 
the procedures ~y which a home can be licensed. Payment sched
ules should follow rates set by social and rehabilitation 
services division. Any deviation from that schedule should be 
based on severity of handicap and shall receive concurrence 
from social and rehabilitation services and approval from the 
superintendent of public instruction. (Auth. Sec. 20-7-403, 
MCA; IMP, Sec. 20-7-403, MCA.) 

10.16.1311 RESPONSIBILITIES FOR OUT-OF-DISTRICT SERVICES. 
(1) Remains the same. 
(2) (a) Remains the same 
(2) (b) assure that the child study team, in recommend

ing out-of-district placement, has: 
( i) identified service options outside of the district, 
(ii) speci~4~~~-Fe~~ee~ea-~~~~~~-aaa-- out

lined reasons why services cannot be provided by resident drs=
trict; and 

(ill) specified date requested for placement. 
(c) Remains the same. 
(d) w~±± make transportation arrangements; 
(e) w~~~ specify criteria for the student's return to the 

resident district; and 
(f) w~H: outline provisions for program monitoring and 

annual review. 
{3) through {6) Remain the same. {Auth. Sec. 20-7-403, 

MCA; IMP, Sec. 20-7-403, MCA.) 

10.16.1701 SPECIAL EDUCATION TEACHERS 
{1) and (2) Remain the same. 
{~t--P!!ev~eieaa±-e~e¥&i7-~4~-~-~r-~~~r-~e-teae8--

spee~a±-ea1:1ea~~eR-~ay-Be-!F!lR~ea-By.-tke-e~peF~R~eR4ea~-ef-pe-
±~e-~Rs~F~e~~ea-~e-aa-iaa~v~a1:1a~-wke-kas-a-va±~e-~eaektR!-eeF-
tiftea~e-aaa-a~-~eaet-±5-~aF~eF-8s~Fs-~R-spee~a~-ea~ea~~ea-aae 

MAR Notice No. 10-2-45 17-9/16/82 



-1648-

-~a-eB-a-p~aaaea-pre~ram-w~~R-&B-aeerea~t.ee-ee~~e~e-er-~R~ver-
e~~y-~e-eemp~e~e-~a~-~Re~~~H~~esLa-apprevee-majer-er-m~Rer---
~s-epee~a~-ea~ea~~eRT-

f4~--A-~eae:Rer-ef-~e-:Rear~a~-~mpa~ree-w~~~-Ret.-8e-ap----
prevee-fer-iHRa~s!-~f-~e-~eae:Rer-es±y-:Raa-prev~a~esa~-appreva~ 
fer-a-apee~a~-eeHea~~ea-eaaereemeR~T--~:Re-~eae:RerLa-t.ra~R~R~--
mHe~-8e-~R-~e-area-ef-:Rear~R~-~mpa~ree-~:RreH~R-aR-apprevee---
pr~~~~-aR-~~~~~~~-eP-HR~vere~~YT (Auth. sec. 
20-7-403, MCA; IMP. Sec. 20-7-403, MCA.) 

10.16.1704 SCHOOL PSYCHOLOGISTS. -'l'he---&l:tpei:-:i:-ft~endeH-t--* 
~lie--'l:ft&t..l!'HE!'t-R--w'l:±-l--app-Feve--~fte---t-e--a~is-t-e-l!'7-"9eof-e-,
and---4.-n-t;epi:-e-t;--i-Mi~Ha-3..--t.-ee--es-~f--±ear~--ftP'H-t-utie-+h~.-}--i-n
set:ar--ae---theee---pe-:t:&&n&--p:r-eeea-t---an---aeeep-1;ahl-e--~l!'aftae-l!'ip-t;--* 
~:r-e;i,.'l;,y--e'!"---(ffl-}±-eqe--eettfees--i:tdftef-i-n<J--t.e--~-he--el:"i-t-e-l"i&--~ 
f"-EH?-t;.:R--be-lew-t-

-f-l-)---mae-"l;e:rJ-e--~e-~!'--H·ft.h--year-i-n--t;he--p-H~+-pei:-13-ellfte-l:
~;i,eetr-a:r-e-a--t.R.H:--i~e--t-he-work--se-t;-etH:;--be-i~.

-{-a-}----tweftt.y-oBe-~lia-£-t-eF--b-e-H£-c-l!'ed:i-t-s--*-IHlde.E9"f:-e<iHM.-e--end-
'j£-adlia-t-&-eEIU-:E'Se--f"-k--ift--"l;:l!.e--a-:Eea--e£--ps-yeho-1-e'}i-ee:l--{-ettft~HlftS-.

.fi-}---------~Fad-~ey~±~~ 
H-i-t-------~t.i-Qfta±--pe-yebe-lefft
.fi-i-H------~±epme-st.-a±--peyefie±-egy-;
.fi~)--------s~ia±--pe-yebe-lefft"" 
-f~}---------±~Ri~~ 
i¥4-)--------~:i.e-l-o<Jie-ad-"""J?Bj'Cfie±-&gyt-
.f¥4-~t------~~~t.Yi-
-{¥4-~H-----~Eita±-"""J?syehe±-eqyt--
{i~)--------s-t~is-t~1-~-
{*-}---------£~£efi..-«te-t-hGes-, 
{~-}---t.we&ty-oBe--'fli-a£-408£--lwut--e-reQ.i..t.s7--e-f--whie:R--eet.--me'!"-e-

:tba-t.--l*-aeurs--~~~a-y--b&--lin<ie£~-a61ia-t-er--ift-t.he--area--e£--ps-yeho-l:-e'!fi
~--~--aaEl--t.eebailfl*e&r--iBel.uGi~-etH=--ftO'!=--ree-t-t:"-ieted--t.-e-..

{i-}---------i~~vi~l----4.~±-l~~---t.~~ft~--~~E~ 
.fi-i-)--------~~---iat.-e-l-li~e---and----aehie¥e!lteat.---t.-ee--ei~
i-i+:i.t------~-69~~t:;--ae-ee5Silleat.~ 
{-i¥-}--------e4uGat4.~±--e¥a±~ien--ille--~t
{¥-}---------il'l-to&.JP,T.;i.-ewciB~-aaEi--eG-liaee-l-i~ 
{4}--------~vi_----«t94;i,..f:i.c;.a.t;.ieft---aM--pi:-eeisi-oft--t.ee:citiH<r, 
{'l.ti.i.t------li~J.-.p&-yGAo-].Qg-¥--p-li'a*i-Gli!ll--fS1'~--R-Ef:QMMBND-

~-~J;Ii-~-l&t.W;a;;--o-f.-Effido.FSEIIIIEfflt--t:"~-i~i1-~l!'
{~~i~-----~1-~i~t 
{.c-}---li~~-~1oe.---D91i•--<;~-:~;~7--o-f:.-Wfr.i.G:R-ft0--«~~-e--tftan. 

l~-.h=.~&--.ma.y--be--.un4e'£~1i-wT---4.-n--~e---a£-e-a--e-!---edli~i-eftiM
f.ounQ~~;~--an4-~QJ.--G-J;g"-an-:i.aa-tJ..Ga--and-pi:-o<Jl'am&r-iftO-llid:i-n<J-~ 
n,o.t.....,J;8~o;:.t.eQ._:I;.Q..;.... 

fi~--------hi~r,-~-~ati~, 
t±i-}--------~~ai-~n~o~~f-~a~; 
f-4.-i-~t------~~i~l-~l~h~ 
ti~r-------r~±ai--iTnrt~onr---:;.p~~--art~~ljl~~--feacr-

f¥+--------sehee-l--adm±rri-stnrt±un-"OT-~ttper'f"i-s±on-"OT-=rri:etr--

tri-)--------aeftoo-l-practi-ces-cmd-I!R!ttiomr-o-:r-tta:eh1.ng; 
~v.,i.-i-)-------sefloo-l--qu±-dance--prograllrn"; 
f-v-i-H-t-----ed"I%C"Irt±urr---prtRJram~--y15r-e-xcepY"iofiaT--c""l'ii1Cfreii:.-_-

~a~ati~,-~otno-antrlna~a:llr;-or-
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i~r-------~ai-JQet~ati~~ 

'(-2-)---'l'he'-co-:t-:tege--or-IIIliveTsity-persorr--re~s11ne--r-orure 
iiipp-liean-t..1s---l-e-a!"ffl.~--e.t*Hlide---tecs't:±ngo--progr1Illr-nmst-"S'llbnrit-cr 
~t.e:--ei--eftEi.er-&el!l~-~-o--t.fte--s'ltperintendent-ut--ptibi±c-instrtrC"-=-
~--:i.~-..t.he--i-n<!l:i:¥4.-dttal--aees--ne-t--h-eve-tr-m±n±nmm--uf--sTx--quarteT
hou-~rl0--i9.--a--eefte*-psyehel-oqy--pfltctiettm-:---A--per=-wtru-tras-nret 
.;;H..;l,.-W"-4oAe-~Femeft~4.~d-~:i-reme~-±s--attthorized--to-perfurm 
p.s;u;:ho.J.o.giQaJ..-.-~-i..ees--fer---e!teep>l;-:ke-Rtl±--'clti-3:dren--w±ttr--wr±tterr 
app=ll.al--i~-Ell!l--t.Ae--eli~i-Ht.~M:--e£--pub3:i-c--±ntt=cti-on:-

,p ... )..--:P-tM"-&ea&--&at.-i-5-fy4-nq--~fte!te-er±teri:a--w±-r:t- r ece± ve cr-:tlrt"-=
~-.o.£.-.au."l;a~-i-t.y--kel!l--t.he--s-££-i-ee-"0-£--ptlb-l:±e--±nrtnrcti-on-ur-a-rr: 
lllini.il~,.--s~-er--and---i-Ht.~l!'M---i-ndin-dtte.i--tests--o£--i-e-arninq
~P.ti:ts:tm::]llld--w--parti"dpate"""-mr-tltt:tlr-s'tut!y-~e.!i!l\?r-as--a:--scnooT 
~oi~±s~~--'l'he'±r-~ttrrnrtt~-to--ees~-ts--~on~qenlr"""upolf-con-: 
fi~~~--t.~~!'--~i~--to--~e~-~n~:t-tedr-~-.r±s~ctor-±Tr
WBa~-~y-~~-~~idi~-s~c~~--i~~o-~-i<r-thi<r-anttnrrity 
1>El--be-€l&ftet£~-a-s--l-i~lire--o£--peycho-1:oqi-stll"-or--an--errdors"8lllerrt 
f~---t.he---p-FiY&t-e--~Hee---o-£---peycho"::t:ogy---or--for--=tnn:ting
Ei.i~~tl~-w:i~~-~nt.~-ee--te~-e.-~±i"d"-or-~3:~:---~±~~ttr~ 
e:-i-t4-o~T-t.-&--at!miftis-t~l!'7-~ore-,--'!md--:interpret--i-nd±v±dtrai.--tests-
wi-l+-se--¥al:i-ti--M!:f"-~ix-yee-l!'e--!md--renewed-up-orr-eri"'lience--uf--sat±or-
f~Fy-~Fi~a~~ As of July 1, 1984 Class 6 Certification 
will be required for all school psychologists. Until July 1, 
1994 Class 6 Certification or school psychologist approval prior 
to 1980 is reguired. (Auth. Sec. 20-7-403, MCA; IMP, sec. 
20-7-403, MCA.) 

10.16.1712 ~SASRBR Aides. There is no certification re
quirements for 'Eeaehe!" aides. School districts may establish 
any requirement felt necessary for these positions. It should 
be recognized that aides are not trained teaching personnel and 
should be under the supervision of professional staff and not 
in the primary teaching role. (Auth. sec. 20-7-403, MCA; IMP, 
Sec. 20-7-403, MCA.) 

10.16. 2003 ROOM AND BOARD APPROVAL. Room and board ex
penditures must be approved by the superintendent of public 
instruction. This approval is in addition to budget authority 
approval. The school district must submit a written request to 
the superintendent of public instruction to send a special edu
cation student(s) to another district (or agency). This re
quest must include the student(s) initials and date of .8eeh 
birth, the name of the receiving agency, and an explanation 
wh1ch includes a statement of the problem and the reason ser
vices cannot be provided by the district. The foster home or 
the agency must be licensed to receive room and board funds. 
(Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

10.16.2004 PRESCHOOL PROGRAMS. (l) Educational programs 
may be developed for preschool handicapped children age Efil!'ee 
zero through five providing the district obtains prior written 
approval from the office of public instruction. 

(2) Remains the same. (Auth. Sec. 20-7-403, MCA; IMP, 
Sec. 20-7-403, MCA.) 

10.16.2101 SPECIAL EDUCATION PUPIL (1) If a student 
spends less than half h1s t1me 1n the regular program and the 
balance of his time in school in the special education program, 
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he shall be considered a full-time special pupil but shall not 
be considered regularly enrolled for ANB purposes. If a stu
dent spends half or more of his time in the regular program and 
the balance Ofhis time in the special education program, he 
shall be considered regularly enrolled for ANB purposes. !Fae 
n~e~-&i-~~-t~~~~~~-&~aeeB~&-ie~-~)l.e-e~~eeB~ 
yea~-w~~~-8e-~eea-~B-ee~as~~ea~a!-~he-eBe~~a§-yea~~e-epee~a~---
ea~ea~~ea-8~8!e~.,.--!Fh~e-aef~a~~~ea-~e-app~~ea8~e-~e-~eee-----
~~ae-~~eMe-wa~ea-a~e-ae~eFMiaea-sy-e-aaa-9-ea~e~~atieae-ae----
aef~aea-~a-~a~e-e~s-ehapte~.,. 

( 2) The specific number of full-time special education 
pupils is determined by using class assignments as of-fes~~a~y
December 1 of the current year. Documentation of this determina
tl.on must be reduced to writing and kept within the special 
education files for reference. (Auth. Sec. 20-7-403, MCA; IMP, 
Sec. 20-7-403, MCA.) 

10.16.2104 TRANSFER OF LINE ITEM AMOUNTS. (1) The 
trustees of any d1.str1.ct may transfer amounts between line 
items in the special education budget ~ exeept-~aa~-~~aaeie~--
~ate-a-~iae-~~eM-that-)l.ae-~eeeaea-the-MaK~M~M-e~e~~te~y-~~M~ta
t~eB-ie-aew-a~~ewe8T--A~~-i~eMe-that-a~e-aeteFMiaea-sy-e~the~-
eT-B-e~-E-ea~e~~et~eae-feee-R~~e-~9T~&.,.229~1-have-~~M~ta~~eaeT
!F~eaeie~-e~t-ef-t)l.eee-~teMe-~e-peFM~ee~s~eT-

(2) Remains the same. (Auth. Sec. 20-7-403, MCA; IMP, 
Sec. 20-7-403, MCA.) 

10.16.2107 SPECIAL EDUCATION CHILD ELIGIBILITY FOR TRANS
PORTATION. 

(1) Remains the same. 
(2) Special student transportation for handicapped chil

dren to and from school is not an allowable cost under the 
special education budget in the general fund. Budget authority 
for transportation of handicapped children must be established 
in the transportation fund of the local school district and 
must follow the budgeting procedures established in the School 
Finance and statistics Reference Manual. 'ep~e-i2 7-pe!ee-f~ve-
anEl.--i!-3-,--aM--:t.fl-~-lf¥t.fi-~1;-~-:1!-~-~-44:1!-r-MElA.,- (Auth. 
Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

10.16.2301 FEDERAL PROGRAMS GENERALLY. (1) There are 
several federal programs whl.ch have a portion of the program 
charged to serve handicapped children. Specific regulations 
published by each program must be followed as well as the 
spee~a~-Ea~eatiea-R~~ee-aBa-Re~let~eae Administrative Rules of 
Montana. If the Spee~a~-Ea~eat~ea-Ra~ee-aBa-Re~~et~eBe Admin
l.Stratl.Ve Rules of Montana are in conflict with the federal 
req\uremen~hen the federal requirements supersede. The 
office of public instruction staff assigned to the federal pro
gram as well as the special education program staff will work 
cooperatively to assist districts to design a program which 
optimizes resources for children and takes into account both 
federal and state program regulations. If the handicapped 
portion of the federal program is not to be funded federally on 
an ongoing basis and is eventually going to be assumed by the 
local district utilizing special education funding, particular 
attention should be made to following the spee~al-Eaaeat~ea----
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Rudes--~fle--Re~~a~~ese Administrative Rules of Montana 
to assure smooth conversion from federal program to-the state 
program. 

f2+--Feae~a~-~~e~~ame-~a~-kave-ee~-ae~ae-~~ev~e~ese-ie~-
fiasa~eap~ea-ek~~a~ea-~se~Hae-66EA-~~~~e-fY-asa-Veea~~eRa~-6aH-
ea~~ea-Spee~a~-NeeaeT--Sekee~-a~e~~~e~e-wfi~ek-a~e-mak~B~-a~---
P~~ea~~es-HBaer-~keee-~we-pre~rame-ier-ee~~ee-~e-kaRa~ea~pea-
ek~~a~es-efieH~a-eHsm~~-~ke~~-p~epeea~-~e-~ke-Spee~al-EaHea~~es
Re~~esa~-8eHae~±-ie~-~ke-8eHse~±~e-reeemmesaa~~esT- (Auth. Sec. 
20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

3. The rules are proposed to be amended to correct typo
graphical errors, to correct inaccurate statements, and to 
facilitate rule changes at the state and federal levels. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Rick 
Bartos, Legal Services, Office of Public Instruction, State 
Capitol, Helena, Montana 59620, no later than October 15, 1982. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at the public hearing, he must make writ
ten request for a hearing and submit this request along with 
any written comments he has to Rick Bartos, Legal services, 
Office of Public Instruction, State Capitol, Helena, Montana 
59620, no later than October 15, 1982. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative code Committee of the legis
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be direct
ly affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 1,689 persons based on the 16,888 special 
education students in the state of Montana. 

7. The authority and implementing sections are listed at 
the end of each rule. 

Certified to the Secretary of State, September 3, 1982. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of repeal of ) 
rules governing special educa-) 
tion programs in the public ) 
schools of the state of Mon- ) 
~~- ) 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEAL OF 
RULES CONTAINED IN CHAPTER 
16, SPECIAL EDUCATION. 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on October 18 the superintendent of public instruc
tion proposes to repeal rules: 

Sub-Chapter 1, Responsibilities of the superintendent of 
Public Instruction, Rule 10.16.101 through Rule 10.16.103. 
(Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Sub-Chapter 2, Definitions, Rule 10.16. 201 through Rule 
10.16.211. (Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, 
MCA.) 

Sub-Chapter 3, Hearing, Rule 10.16.301 through Rule 10.16. 
311. (Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Sub-Chapter 4, Administrative Appeal, Rule 10.16.401 
through 10.16.405. (Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-
403, MCA.) 

Sub-Chapter 5, Impartial Hearing Officer, Rule 10.16. 501 
through 10.16.503. (Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-
403, MCA.) 

Sub-Chapter 6, Hearing on Application to the superinten
dent of Public Instruction, Rule 10.16.601 through Rule 10.16. 
609. (Auth. Sec. 20-7-403, MCA; IMP, 20-7-403, MCA.) 

Sub-Chapter 7, Impartial Hearing Officer, Rule 10.16. 701 
through 10.16.703. (Auth. Sec. 20-7-403, MCA; IMP, 20-7-403, 
MCA.) 

Sub-Chapter 8, Establishment of Special Education and com
pulsory Attendance, Rule 10.16.801 through 10.16.804. (Auth. 
Sec. 20-7-403, MCA; IMP, sec. 20-7-403, MCA.) 

Sub-Chapter 11, Evaluation Procedures, Rule 10.16.1109 
CIVIL ACTION. (Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, 
MCA.) 

Sub-Chapter 19, Budget and Program Applications, (Auth. 
Sec. 20-3-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Rule 10.16.1901 SUBMISSION DATES AND APPROVAL TIMELINES. 
(Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Rule 10.16.1903 PROGRAM UNITS. (Auth. Sec. 20-7-403, 
MCA; IMP, Sec. 20-7-403, MCA.) 

Sub-Chapter 20, Budget and Program Approved by The Super
intendent of Public Instruction, (Auth. Sec. 20-7-403, MCA; 
IMP, Sec. 20-7-403, MCA.) 

Rule 10.16.2002 HOMEBOUND AND/OR HOSPITALIZED SERVICE. 
(Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Rule 10.16.2006 POST HIGH SCHOOL PROGRAMS. (Auth. Sec. 
20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Rule 10.16. 2007 RENTAL OF FACILITIES. (Auth. Sec. 20-7-
403, MCA; IMP, Sec. 20-7-403, MCA.) 

Rule 10.16.2008 REMODELING FACILITIES FOR PHYSICALLY 
HANDICAPPED. (Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, 
MCA.) 
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Rule 10.16.2009 CONTRACTED SERVICES. (Auth. Sec. 20-7-
403, MCA; IMP, Sec. 20-7-403, MCA.) 

Rule 10.16.2010 LEARNING DISABLED, EXCEEDING TWO PERCENT. 
(Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Sub-Chapter 21, Special Education Budgets - Definitions, 
(Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Rule 10.16.2108 CALCULATIONS FOR BUDGETING PURPOSES. 
(Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Sub-Chapter 22, Special Education Budget, (Auth. Sec. 
20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Rule 10.16.2202 COMPUTATION AND LIMITATIONS. (Auth. Sec. 
20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

Sub-Chapter 23, Federal Programs, (Auth. Sec. 20-7-403, 
MCA; IMP, Sec. 20-7-403, MCA.) 

Rule 10.16.2302 ELEMENTARY AND SECONDARY EDUCATION ACT, 
TITLE I. (Auth. Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

2. The rules proposed to be repealed are on pages 10-217 
through 10-283 of the Administrative Rules of Montana. 

3. The agency proposes to repeal these rules because 
they are either covered in state law, no longer required by 
federal or state regulation, or are covered in the superinten
dent of public instruction's newly adopted uniform rules of 
procedure for all school controversy contested cases before the 
county superintendents of the state of Montana (Chapter 6 of 
Title 10). 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Rick 
Bartos I Legal Services I Office of Public Instruction, state 
Capitol, Selena, Montana 59620, no later than October 15, 1982. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Rick Bartos, Legal Services, Office 
of Public Instruction, state Capitol, Selena, Montana 59620, no 
later than october 15, 1982. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the legis
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be direct
ly affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 1,689 persons based on the 16,888 special 
education students in the state of Montana. 

7. The authority and implementing sections are listed at 
the end of each rule. 
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BEFORE. THE FISH. AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 12.6.901 relating to 
water safety regulations 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF RULE 
12.6.901 WATER SAFETY 
REGULATIONS 

1. On October 14, 1982, at 7:00p.m., a public hearing 
will be held at the Great Falls· Civic Center, City Commission 
Chambers, 2nd Floor, Great Falls, Montana, to consider the 
amendment of Rule 12.6.901. 

2. The proposed amendment would restrict a portion of 
Canyon Ferry Res·ervoir in Broadwater County and a portion of 
the Missouri River near Great Falls to no-wake s·peed. 

3. The rule as proposed to be amended provides as follows: 
12.6.901 WATER SAFETY REGULATIONS (l)(a) and (b.) remain 

the same. 
(c) The following waters are limited to a controlled no 

wake speed. No wake speed is defined as a speed whereby there 
is no "white" water in the track or path of the vessel or in 
created waves immediate to the vessel: 

Broadwater County: (A)on Canyon Ferry Reservoir: White 
EarthL aHa Goose Bay, and the 
Silos, within 300 feet of dock or 
as buoyed; 

Carbon County: (A)on Cooney Reservoir: all of Willow 
Creek arm as buoyed; 

Cascade County: (A )Missouri River: tlie east portion of 
BroadWater Bay as buoyed between 
the Highway 91 br1dge (Warden 
Bridge) on the south to the Burling
ton Northern Ra1lway Bridge No. 

1 . 
(remainder of rule remains the same) 
4. The department is proposing this amendment because of 

numerous requests from Great Falls and Broadwater County resi
dents in the interest of public safety and protection of property. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may also be submitted to Bob Chester
field, Dept. Fish, Wildlife, & Parks, RR4041, Great Falls, MT 
59405, no later than October 14, 1982. 

6. Kevin Meek, Staff Attorney, Dept. Fish, Wildlife, & 
Parks, has been designated to preside over and conduct the hearing. 

7. The authority of the agency to make the proposed amend
ments is based on Sections 87-1-303 and 23-1-106(1), MCA and 
the rule implements Sections 87-1-303 and 23-1-106(1), MCA. 

ctor 
Fish, Wildlif , & Parks 

Certified to Secretary of State September 2, 1982 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of ARM 16.28.711, requiring 
schools to report exempted 
pupils, and the amendment of 
ARM 16.28.712, summary report 
of immunization status, and 
ARM 16.28.705, establishing 
accepted documentation of 
immunization status of pupils 
enrolling for the first time 
after July 1, 1981 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEAL 
OF ARM 16.28.711 

AND PROPOSED AMENDMENT 
OF ARM 16.28.712 
AND ARM 16.28.705 

(School Immunization) 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 18, 1982, the department proposes to repeal 
rule 16.28. 711, which requires schools to file reports of 
pupils exempted from immunization requirements, and to amend 
rule 16.28.712, requiring a summary report of the immunization 
status of each school's pupils, and rule 16.28.705, establish
ing the type of documentation of immunization status which may 
be accepted by schools for students enrolling for the first 
time after July 31, 1981. 

2. The rule proposed to be repealed can be found on pages 
16-1231 and 16-1232 of the Administrative Rules of Montana. 

3. Rules 16.28.705 and 16.28.712 as proposed to be 
amended provide as follows: 

16.28.705 DOCUMENTATION OF IMMUNIZATION STATUS OF PERSONS 
ENROLLING IN SCHOOL FOR THE FIRST TIME AFTER JULY 31, 1981 

(1) Immun~zation data may 8e aeeeptee 8y a eekeel eR~y 
~i e~8m~ttee must be :ept on the department's certificate of 
immunization form -an s~gned by a physician, physician's 
designee, local health officer, or that officer's designee, 
eKeept~ if the data is submitted to the school on that form. 

ill- ~the documentabon has not ~ prOVIded to the 
school on ~ de;partment' s cert~f~cate of ~mmun~zatl.on form: 
~ ~mmun~zation data must be transferred onto that form 

from ~ or ~ of the other types of documentatrOri ~ ~ 
subsecbon (3) ~ £y November 15 of the year the P!:!J2!l !!! 
f~rst enrolled, or ~f attendance commences later ~ Novem
ber 1 of that year, wl. thl.n 15 days after commencement of 
attendance; and 

1&1 the certificate~ immunization must be signed ~.the 
person. transferring the ~nformatl.on, ~ than ~ phys~c~an, 
phys~c~an's designee, local ~ off~cer, 2£ ~officer's 
designee. 
~ Immunization ~ ~ be transferred onto the 

certif~cate of ~mmunl.zat~on form from one or more of the 
types of docuiiientat~on ~below:-- -- -:- -- - -

fa~ t:f t:-li.Rt:l!ll.tt:ea we!! pe~feHied e~ttnti.e ef MeataRe.,. 
4!-ke eekee~ may a!!eept tke fe~~ew~R! eee~eatat~ea~ 
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f~~ iel an official school medical record from any 
school; 

f~~~ ill a record from any public health department, 
signed by a public health officer or nurse; 

f~~~~ i£1 a certificate signed by a physician; 
Hv~ ill the international certificates of vaccination 

approved by the world Health Organization; 
fv~ ~ for measles (rubeola) only, a letter or statement 

signed by a physician indicating that the person had measles 
(rubeola) disease, with the date of diagnosis indicated; 

fa~ ifl aa£a ~~em the official parent-maintained immuni
zation record of Montana or any other state may Be aeee~£ea if 
signed by a physician, physician's designee, local health 
officer, or that officer's designee. 

121 ~ parent-maintained immunization record, if infor
mation has been verif1ed Qy ~ ph~sic1an, physician's designee, 
local health off1cer, or that off1Cer's designee. 

fe1 ~~ aee1illleR£a£;i,eR ef ;i,ffilll1iR!I:I!a£;i,eR eemee f~em e~£He~ 
ta~ e~ fB1 aBeve 7 £He aa£a mlie£ ee £~aRefe~~ea £e a ee~£~f~
ea£e ef ;i,llllllliR;i,l!a~~eR fe~m aRa e;i,~Rea ey ~He pe~eeR ~e~fe~m~R~ 
£He ~~aRefe~ BY NeveffiBe~ ~5 ef £He yea~ ~fte aae1illleR£a£~eR ~e 
aliem;i,~~eaT e~7 ;i,£ eeffill\eReemeR£ ef a~~eRaaRee eeeli~e ~a£e~ ~aR 
9e£eee~ ~T w;i,~H;i,R 45 aaye af£e~ £He ~e~eeR eeffill\eReee a££eRa
aRee.,-
AUTHORITY: Sec. 20-5-407 MCA 
IMPLEMENTING: Sec. 20-5-406 MCA 

16.28.712 SHMMAR¥ REPORT OF IMMUNIZATION STATUS (1) A 
report of the 1mmun1zat1on status of the pup1ls 1n every school 
must be sent each year to the department by the principal or 
other person in charge of a school on a form provided by the 
department. 

(2) During the 1981-1982 school year, the report of 
immunization status must include the status of all pupils 
through January 15, 1982, and must be submitted by February 1, 
1982. 

(3) For the 1982-1983 school year and each year there
after, the report may e;i,~ke~ Be ~~m~~ea ;i,R eeve~a4Je ~e ~He 
;i,ffilllliR;i,ea~;i,eR- e£at1ie ef p1ip:H:e eR~eH~R'J ;i,R eekee~ fe~ £He 
f;i,~e~ £~me aRa £~aRefe~ 8~1iaeR£e wl!.e eeffill\eRee a~~el'!.aaRee a£ 
~l!.a~ eeHee~ ey ee~eee~ ~5 ef eaeH eel!.ee~ yea~T aF must include 
the immunization status of all pupils who commence-attendance 
on or before November 15 and ~He ~e~e~must be submitted by 
December 1 of each school year. 

(4) A copy of the report must be sent concurrently from 
the school to the local health department, or, if there is no 
local health department, to the local board of health. 

( 5) The school must keep a record of any change in 
immunization status of a pupil from that stated on the elilllllla~y 
report, plus the immunization status of any transfer pupil 
commencing attendance after eeteae~-~5 November 15 of the 
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pertinent school year. Such records must be available upon 
request to the department or local health authority. 
AUTHORITY: Sec. 20-5-407 MCA 
IMPLEMENTING: Sec. 20-5-408(2) MCA 

4. The rationales for the proposed repeal and amendments 
contained in this notice are as follows: 

a. Rule 16.28.711, which requires schools to report in 
october of each school year those pupils exempted from immuni
zation requirements, is proposed to be repealed because school 
enrollment is often still in flux that early in the school 
year, making complete compliance difficult; and because the 
same information can be gotten from the report due in December, 
by revision of the summary report form to include exempted 
pupils as well (see ARM 16.28.712 and its proposed revision in 
this notice). The burden on schools will thereby be eased by 
requiring them to submit one report instead of two, and at a 
more relaxed time of the year, also thereby increasing the com
pleteness and reliability of the data the department receives. 

b. Rule 16.28.712 is proposed to be amended because its 
references to a "summary" report are no longer accurate since 
the report form will include a segment for listing exempted 
pupils individually; because changing the cutoff date from 
October 15 to November 15 for those pupils to be included will 
give more complete statistics while preserving a reasonable 
amount of time to prepare the report, and because all students 
in a school, rather than new enterers only, should!be included 
for statistics to be valid. 

c. Rule 16.28.705 is proposed to be amended because the 
rule in its present form, requiring as it does that the only 
acceptable documentation of immunization done within Montana 
is that submitted on the department's own certificate of 
immunization form, can only work if every doctor in the state 
doing immunizations not only has the form but is willing to 
use it to the exclusion of any other, a precondition which has 
proved highly unlikely ever to occur. Therefore, acceptable 
documentation from July 31, 1981, on will be the same as that 
in ARM 16.28.704 (setting standards for the 1980-81 school 
year), with the exception that the department's cumulative 
health record will no longer be acceptable documentation 
because it has no place for signature of a responsible medical 
person to verify the information. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed repeal and amendments in 
writing to Robert L. Solomon, Cogswell Building, Helena, MT., 
59620, no later than october 14, 1982. 

6. If a person who is directly affected by the proposed 
action wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Robert L. Solomon no later than october 1, 
1982. 
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7. If the agency receives requests for a public hearing 
on the proposed action from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action, from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be in excess of 25 
based on the number of Montana schools and their pupils. 

8. The authority of the department to repeal the rule and 
make the proposed amendments is based on section 20-5-407, MCA, 
and implements sections 20-5-406 and 20-5-408(2), MCA. 

Certified to the Secretary of State __ ~S~e~p~t~e=mb~e~r~3~·~1~9~8~2~ 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the REPEAL, ) 
AMENDMENT AND ADOPTION OF ) 
RULES pertaining to the sale, ) 
service and installation of ) 
fire protection equipment. ) 

) 
) 
) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED REPEAL, AMENDMENT 
AND ADOPTION OF RULES regu
lating the sale, service and 
installation of portable 
fire extinguishers, fire ex
tinguishing systems, fire 
alarms and fire alarm systems. 

1. On October 18, 1982, at 10:00 a.m., a public hearing 
will be held in Room 473 of the Scott Hart Building, 303 North 
Roberts, Helena, Montana, to consider the repeal, amendment and 
adoption of rules pertaining to the sale, service and installa
tion of fire protection equipment. 

2. The rule proposed to be repealed (ARM 23.7.153 DUTY 
TO REPORT EMPLOYEES AND LOCATION CHANGE) can be found on page 
23-367 and 23-368 of the Adffiinistrative Rules of Montana. 

The rules proposed to be amended provides as follows: 
23.7.122 SUSPENSION OR REVOCATION OF PERMIT, LICENSE OR 

CERTIFICATE The State Fire Marshal shall suspend or revoke a 
permit, license, or certificate of registrationL fOilowing 
notice and opportunity for hearing, if the holder has: 
~ly--obtained or attempted to obtain a permit, license or 
certificate of registration by fraudulent misrepresentation; 

(2) Committed ~~eee malpractice or exhibited g~eee incom
petency in the sale, installation, repair, or servicing of any 
portable fire extinguisher, fire extinguishing system, fire 
alarm, or fire alarm system; 

(3) Advertised or sold a portable fire extinguisher, fire 
extinguishing system, fire alarm, or fire alarm system by know
ingly making false or deceptive statements; e~ 

(4) Sold or installed a portable fire extinguisher, fire 
extinguishing system, fire alarm, or Tire alarm system not 
pe~ieeea approved by the State Fire Marshal B~~ea~-~e-8e-a~l6 
iH-MefteaftaT under ARM 23. 7~ 

(5~ Fa~ upon requestL to produce the items reauired £y 
ARM 23 .• 157; 
--- (~) Employed ~ pedson who is rejuired to have ~ certifi
cate o registration un er A~2~7.I 1 but wno-aQes not have 
such ~ certJ.ficate toTnSfatr;" servl.Ce, cnarrr recharge or l.n
~ a portable fire extJ.nguJ.sher 1 fire ext ngulshing system, 
"f!reaiarm, or fire alarm ststem; or 
---- ~iOia~~ provJ.sion or-this chapter. 

AUl~: 50-3-102 MCA; IMP: 50-3-102 MCA. 
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23.7.123 DUPLICATE PERMITS, LICENSES, OR CERTIFICATES 
The State Fire Marshal B~~ea~ may upon request replace 

any previously issued permit, license, or certificate of regis
tration that has been lost or destroyed. The request must in
clude a written statement from the holder attesting to the loss 
or destruction of his or her permit, license, or certificate. 
The request must also be accompanied by a fee of $2. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

23.7.131 lVHO MUST OBTAIN A CERTIFICATE OF REGISTRATION 
(1) Except as provided in subsection (2), a natural per

son must obtain a certificate of registration from the State 
Fire Marshal prior to~ installing, servicing, charging, recharg
ing, or inspecting portable fire extinguishers, fire extinguish
ing systems, fire alarms, or fire alarm systems. An applicant 
must be ~ ~roprietor or an e31loyee of a plate of ousLness that 
rs-Ticense under ARM-z3~.1 ~ ~ memoer o ~-rire department 
wno intends to recharge££ servLce ~ortaDie~ extin~ufshers. 

(2) The following persons nee not obtaLn a cert fLcate 
of registration: 

(a) A manufacturer filling or charging a portable fire ex
tinguisher prior to its initial sale. 

(b) fra~~e8-perse~~el An aeprentice of a fire extin?uish
ing or alarm system firm installLng or servicing eke-i~Fm-e-ewa 
eyeeem~ portable fire extinguishers, fire extinguishing or fire 
alarm s~stems. However, the firm mus~ve ee~eii~ed verifrea
ro-tlietate Fire Marshal B~~ea~ that the perse~~el apprentices 
performing these services, listed by name, kave-e~eeeeai~lly 
eempleee8-a-£~rm-era~~~~g-preg~am-a~e-are-eemply~~g-w~eh-all 
a~~l~eable-lawe-a~d-r~lee-a8e~eee-by-ehe-~~re-Marsaal-B~rea~~ 
~ eerform the installation ££ servicing of portable fire ~ 
tLnguLshers, Fire extLn~uishing systems, or-rire alarm systems 
under tfie personal imme Late supervision Of ~ quaii!ied rtgfs
trant.-p;:n apprentice is~ person who is enga~ed Ln!! tra n ng 
posrtron~ ~firm licensed pursuant to ARMF2 .7.~1. ~ persbn 
~ serve as ~ apprentLce !£ a firm FOr ~ ~ than l year ~ 
IOre-oDtainfng a certifLcate of reg[stratLon. 
---- (c) ier-eie-ifree-9Q-eaye-ei-em~leyme~e;-ftew-em~loyeee-e£ 
a-pe~ee~-er-firm-liee~sea-ee-~~eeall-~e~eaele-i~re-exeiag~iehere; 
i~re-exei~g~iaai~g-syaeems 7 -iire-alaFme-er-iire-alarm-eyeeeme-whe 
are-aervie~ag-ehae-e~~ipme~e-~~8er-ehe-6ireee-s~~ervisiea-e~-a 
reg~aeraae~ An electrical contracting firm who has a contract 
to phtsicalll-rnsta11.and wire~ tLre ~ syste~ with drawin~s 
and u fina connectLons of the system LS supervLSeao_y !! qua i
Ired rerLStrant. 
---- (3 A certificate of refistration is valid for 1 liar un
less ~renewed ~ the-reg strant. To-renew-a-certi cate-of 
registration, the registrant shall submit an application during 
the month preceeoing Lts scheoured expiratiOn. ~ registrant 
need not take an examinatLon Ln order to renew a current certifi-
cate or-r~tratLon. -- ----- -- ----- -
----~ certLficate of registration is valid only when the 
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holder is ~ pro~rietor £E an e;:lolee of ~ plbce of business 
that is-ricense under ARM~3 .• 15 I or a mem er or a fire de
partment if certiE:eatorecharge or servi~ti!il'e fire eX
tinguis hers. - - -- --

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

23.7.132 
section (2);: 
$§.. -

(a) The 

CERTIFICATE FEE (1) Except as provided in sub
erf~inal-fee-fe~-a-ee~~!~!ea~e-e~-reg!s~rae!en-!s 

.li:. 
original fee for ~ certificate of registration is 

(b) There is no fee for annual renewal of ! certificate of 
registration. -- -- --- --- -----

(2) The ~ Fire Marshal R~rea~ shall examine and certify 
the following persons without a fee: 

~a~--tae-~eFeenne~-eE-a-i!Fm-er-ageney-wfie-seFv!ee-en~y-~kae 
~!FM!e-er-ageneyls-ewn-pereable-~!re-exe!ng~!ekers;-~ire-exein
g~!sk!ng-eyseems;-fire-a~aFme;-er-fire-alaFM-sys~ems .. 

(8~) The personnel of a non-profit fire department who in
tend to recharge or service portable fire extinguishers. To 
qualify under this subsection, the non-profit fire department 
must provide a public service and use any money generated to 
serve the public interest. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

23,7.133 EXA!1:INATION FOR CERTIFICATE (1) "The fire mar
shal shall issue a cert~ficate of registration to an applicant 
who scores a passLng grade on an examination devised by the fire 
marshal and who pays the required fee," Section 50-39-102(3) 
MCA. The examination shall· include a written examination and 
may include practical tests or demonstrations that the State 
Fire Marshal finds necessary to determine the applicant's know
ledge and ability to service portable fire extinguishers, fire 
extinguishing systems, fire alarms or fire &larm systems. 

(2) The written examination may include information from 
the latest edition of the Fire Protection HandbookL ~~~efi-~ai
eien~;-and-19+4 the-ratest editions of the Uniform Fire Code 
Standard No. lO.~ana-the National Prr~rotection-xs8ociation 
(NFPAl Pamphlets um-oer-ru ~Seandar8-Eer-eke-•nsea~~ae!en-ef 
~~e-¥!re-~x~ing~iskeretL ~ l3A, and l3D, 72-A; 72A, 72B, 
72C, 72D, and 72E, and 74. 
- T!) An examination ~ be waived in the discretion of the 
State Fire Marshal if the appiic~oVIdes-satisfactory-ao~ 
mentatron-that he or sne-has receive the training reguire~ 
the manufaCfUrerana ~ne 2!. she isqualified to install £!: 
service that fire ext~nguiSKing £! aiirm system. . 

(34)'Tlie examination may also include informat~on concern
ing hydrostatic testing of Department of Transportation listed 
cylinders contained in the Compressed Gas Association Pamphlet 
C-1 (Methods for Hydrostatic Testing of Compressed Gas Cylinders). 
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(45) A passing grade for the written examination is a score 
of 70 or better. An applicant who fails may reapply to take an
other examination. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA, 

23.7.134 ENDORSEMENT OF QUALIFICATIONS (1) The certifi
cate of registration shall be endorsed with the type of quali
fications of the holder, as determined by the ~of work to 
be performed listed on the applicati~ and ~~euexamination. 
- (2) Pos~enaorsements are: -- --

(a) Hydrostatic testing of wet chemical or non-Department 
of Transportation listed cylinder, 

(b) Hydrostatic testing of any Department of Transporta
tion listed cylinder, or 

(c) Installation, servicing, charging, recharging, or in
specting: perea8le-£~~e-exe~~g~~e8ersr-iiPe-ex~i~g~isn~~g-sys
eems7-f~~e-alarms7-e~-i~re-alarm-syeeems~ 

i ortable fire extinguishers; 
~~~Tr~e~ extinguishing systems; 

re alarms; or 
7f~~rr=e~ alarm systems, 

regiStrant ~ fnly perform the ~ of work endorsed 
~ his ~ ~ certificate £_ registration, 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

23,7.135 DUTY TO REPORT ADDRESS CHANGE A registrant shall 
report a change in his address to the State Fire Marshal B~rea~ 
within 15 days of the change, The regLstrant shall also record 
the new address on the reverse side of the certificate. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

23.7.141 WHO MUST OBTAIN A PERMIT TO SELL A self-employed 
person, firm, corporation, or partnership engaged in selling QE 
leasin~ portable fire extinguishers, fire extinguishing systems, 
fire a arms, or fire alarm systems must obtain a permit to sell 
for each separate business location. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

TION 
fire 

23.7.143 

fire alarm, or fire alarm system unless the equipment has been 
approved, labeled, or listed by Underwriter's Laboratories, Inc., 
Underwriter's Laboratories of Canada, Factory Mutual Laborator
ies or other testing laboratories approved by the State Fire 
Marshal~ B~Pea~~ 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 
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23.7.151 WHO MUST OBTAIN A LICENSE TO INSTALL (1) Except 
as provided In sUbsection ~ 111. a self-employed person, firm, 
public agency, corporation,·or partnership engaged in the in
stallation, testing, or servicing of portable fire extinguishers, 
fire extinguishing systems, fire alarms, or fire-ilarm systems 
must obtain a license to install for each separate business loca
tion, specifying the type of work to be performed. 

(2) A manufacturer engaged only in filling or charging 
portable fire extinguishers prior to initial sale need not ob
tain a license to install. 

(3) A license is valid for 1 Xfiar unless it is renewed £l 
the liCeiiB'ee. To renewa-ITcense- t e l~eshill durin~ 
tne.month preceeaing its-schedule~ expiration, submit'an ~ 
cat1on and pboof of manufacturer authorization ana-Insurance, 
as relfJret ~ ARM23. 7.156. --
- Trcense is valid onl so long as the holder is en-
~ n t e install'iition:-te~g or serviCingorpci?taDietire 
extliigUis&ers, fire extinguishing §_Y.stems, fire aT arms, or fire 
alarm systems. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

23.7.152 LICENSE FEE (1) The original fee for a license 
to install is $5. 

~2) There is no fee for an annual renewal for a license. 
2~--fhe-#i~e-Ha~saal~~eaH~-ifeense-~-~ellewin~ 

perseRs-er-~irms-wiekeH~-a-£ee~ 
~a~--A-~iFM-er-a~eney-saa~-Hees-i~s-ewn-Seaee-¥ire-Harsfial

eer~i£ie8--pereeRnel-~e-serviee-enly-i~s-ewn-per~a~le-fire-ex
ein~~i8fte~s;-fire+exein~Hl8ftiRg-eys~e~s;-fire-alarM8;-er-~ire 
alarm-sys~ems,. 

~~~--A-nen-prefie-fi~~-separ~~en~-~fias-~ees-ies-ewn-Seaee
Fire-Harsaal-eer~ified-persennel-ee-~eekarge-er-se~viee-per~a~le 
fire-exeingHiske~s~--ie-~~ali~y-~n8er-ekis-sH~seeeien1 -eae-nen
p~efi~-fiFe-aepar~men~-~~se-previae-a-pH~lie-serviee-an8-Hse-any 
~eney-generaeea-ee-serve-eke-pH~±ie-ineeres~T 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

23.7.154 SERVICE TAGS (1) A licensee shall attach a ser
vice tag to each portable fire extinguisher, fire extinguishing 
system, or fire alarm system. eae-firee-ei~e-a-serviee-is-per
fe-e8.. A licensee who plficfj a ~ on a new fire extinguish
!!!& or f:!.re alarm Hstem s a noEfF\"the 'S"tate-rl."re Marshal and 
otlieraj?proprrate" re autriO'rfty £.._ t e ad'dreiB and com¥1et1on
~of the installitton of the system within 3 month8ollow1ng 
~cOiiirretion date. - -- --- - ---
--- (2 A service tag ~~se shall measure not more than 5-1/4 
inches by 2-5/8 inches_,_ or less than 4-1/2 IiiChes ~ 2-1/2 ~· 
It must not be red. 

(3) A service tag must bear the following information: 
(a) Name of servicing firm; 
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(b) Address and phonf number of servicing firm; 
(c) License number o servicing firm; 
(d) Type of service performed; aR6 
(e) BaEe-ef-se~vieiRg~ Month and year of servicing; and 
(f) Name of individual ~riDing serviCe. 

A licensee or registrant shal indicate the type of service per
formed and aate of servicing by punching the appropriate section 
of a tag. A tag must bear dates for 5 years. e~-feweF~ 

(4) The licensee or registrant must attach the service tag 
in a position so that ic-can be conveniently inspected, but it 
does not hamper the operation of the system or removal of the 
extinguisher from its bracket. 

(5) No person may remove a service tag except when further 
service is performed and a new tag is attached, No person may 
alter or deface a service tag attached to or required to be 
attached to a portable fire extinguisher, fire extinguishing sys
tem, or fire alarm system. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

23.7.155 RED TAGS A licensee or re~istrant shall attach a 
red tag to a portable fire extinguisner t at does not conform 
with minimum standards and is permanently removed from service, 
and mark the extinguisher "condemned" or "rejected." The red 
tag may not be smaller than a service tag. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

The rules proposed to be adopted provides as follows: 
I. DENIAL OF A CERTIFICATE PERMIT OR LICENSE The State 

Fire Marshal may deny a permit, license, or certificate to an 
applicant if the granting of one would adversely affect public 
safety or welfare. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

II, INVESTIGATION OF COMPLAINTS (1) Upon the receipt of 
a signed complaint of improper installation or inadequate ser
vicing by a holder of a permit, license, or certificate, the 
State Fire Marshal shall conduct an investigation of the com
plaint. 

(2) A licensee is responsible for the installation and 
workmanship of apprentices and registrants employed by the 
licensee. 

AUTH: 50-3-102 11CA; IMP: 50-3-102 MCA. 

III. PROOF OF MANUFACTURER AUTHORIZATION AND INSURANCE An 
applicant for a license to install or service fire extinguishing 
systems shall file the following items, if applicable, with the 
State Fire Marshal each time he or she applies for an original 
license or for an annual license renewal: 

(1) If the applicant is ". distributor, a statement from 
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the manufacturer of a system that the applicant intends to in
stall or service, stating: 

(a) The applicant is an authorized distributor of the 
manufacturer; 

(b) What type of liability insurance and the liability 
limits thereon that the manufacturer requires of each distribu-
tor. 

(2) A certificate of insurance issued by the applicant's 
insurer stating that the applicant's policy provides contractor's 
blanket liability insurance for bodily injury, property damap,e, 
and products and completed operations. The limits of liability 
may not be less than those required by the manufacturer, or 
$100,000/$300,000 bodily and property damage, whichever is greater, 

(3) A statement from the insurer stating that the insurer 
agrees to notify the State Fire Marshal within 10 days of the 
cancellation or termination of the policy. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

IV. EQUIPMENT REQUIRED (1) A licensee shall equip each 
of the licensee's business locations or mobile units with the 
equipment, material, and spare parts that the State Fire Marshal 
considers necessary to install or service portable fire extin
guishers, fire extinguishing systems, fire alarms or fire alarm 
systems. Each registered employee of a licensee must have imme
diate access to that equipment, material, and spare parts. 

(2) The State Fire Marshal may inspect a licensee's busi
ness locations and mobile units for compliance with this rule 
before granting or renewing a license. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

V. LICENSE LIMITATIONS A licensee may only perform the 
type o£ work wh~ch he or she has specified is to be performed on 
the license application, and for which the applicant: 

(1) Has submitted satisfactory proof of manufacturer auth
orization and insurance as required by ARM 23.7.156; and 

(2) Is properly equipped as required by ARM 23.7.157. 

AUTH: 50-3-102 MCA; IMP: 50-3-102 MCA. 

3., The repeal, amendments and adoptions are being pro
posed because the present rules do not provide for annual licens
ing and certification of people installing and servicing fire 
protection equipment, and they do not require a person servicing 
fire protection equipment to show that he has the facilities, 
tools and equipment necessary to service fire protection equip
ment. The proposed repeal, amendments and adoptions will keep 
the State Fire Marshal Bureau records current and provide for 
better enforcement of the rules. Some of the enforcement enabl
ing sections have been repealed at some previous time. The pro
posed repeal, amendments and adoptions will also enable the State 
Fire Marshal to safeguard life and property of the citizens of 
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Montana from hazards of fire, and assist in carrying into effect 
the fire prevention laws of Montana. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may also be submitted to Robert E. Kelly, 
State Fire Marshal, 1409 Helena Avenue, Helena, Montana 59620, no 
later than October 18, 1982. 

5. Mike McGrath, Assistant Attorney General, State Capitol 
Building, Helena, Montana, has been designated to preside over 
and conduct the hearing. 

6. The authority of the agency to make the proposed repeal, 
amendments and adoptions is based on section 50-3-102 MCA, and the 
rule implements section 50-3-102 MCA. 

Certified to the Secretary of State September 3, 1982 
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BEFORE THE DEPARTMENT OF REVENUE 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE 
AMENDMENT OF RULES 42.19.101 
and 42.19.103 relating to 
the utilization of appraisal 
manuals. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF RULES 
42.19.101 and 42.19.103 
relating to the utilization 
of appraisal manuals. 

1. On Octoberl8, 1982, at 10:00 a.m., a public hearing will 
be held in the First Floor Conference Room in the Mitchell 
Building, Helena, Montana, to consider the amendment of Rules 
42.19.101 and 42.19.103 relating to the utilization of appraisal 
manuals. 

2. The proposed amendment to Rule 42.19.101 would adopt, by 
reference, a new manual for the appraisal of commercial pro
perty. The proposed a~endment to Rule 42.19.103 would adopt, by 
reference a new manual for the appraisal of residential 
property. 

3. The rules as proposed to be amended provide as follows 
(deletions interlined and additions underlined): 

42.19.101 MARSHALL VALUATION SERVICE (1) The Department 
of Revenue has herein adopted and incorporated the January 1, 
1982 "Marshall valuation Service,• 1916 Beverly Boulevard, Los 
Angeles, California 90026 by reference. Copies of this publica
tion may be reviewed in this Department or purchased from the 
publisher. 

(2) Mauhall Valaation Service "Shatl- be- mred- fur- ttre 
waluation for tax putposes, in all Montana counties, of real and 
pet sonal proper ties not-specifically or-sufficienlll' covered -in 
ether valuation !IChedules made a part of admiuistrative code:s by 
i!'eference for propetlj Lax purposes All improvements to commer
cial property shall be appraised and valued in accordance with 
and pursuant to the Marshall swift valuation Service Manual. 
If the subject property is not adequately listed in the Marshall 
Valuation Service other replacement cost manuals will be used. 

(3) Replacement sections and apdated coat nmltiplier tables 
foz Utu shall valuation Service, that are recei oed monthly, shall 
ee-~~replaee ~e~tdated seetiefts eftly-~~aan~ar~ ~ 
ea-ch-year. 'f'his wii:l-insure that the same levels of values ~ 
~fur-~apptaisal o£-~ptoper ties valued -f-ro!r~pttb±+
eation for the assessment year. 

iiT (3) This rule WOttld will be effective for tax years be
~ilming after flecembet 31, 191ii"Commencing on January 1, 1986. 
(History: Sec. 15-l-201 MCA; IMP, Sec. 15-7-103 MCA; Eff. 
12/31/72; AMD, Eff. 5/5/77; AMD, 1979 MAR p. 984, Eff. 8/31/79; 
~. 1979 MAR p. 1304, Eff. [0,!26/79.) 
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42.19.103 MONTANA APPRAISAL ~ MANUAL (1) ~ Bepar~ 
meat of Revenue has herein adopted and incorporated ~he "Montana 
Appraisal Plan", by- refetence. -Copies of- the- phm- may- be 
ebtained -from-the-Propet ty Ai!l!lessment Bivision, Bepat tment of 
Revenae, Mitchell Building, !!elena, Montana 59661. The depart
ment of revenue has herein adopted and incorporated the January 
!L_l982 Montana Appraisal Manual ~reference. Copres-of this 
pubiTCation ~be reviewed in the department or purchased from 
the department. 

(2) All real property l!lnd impronmen~s residential proaerty 
there~e shall be re~al~e8 appraised and valued in accor ance 
with and pursuant to the Montana Appraisal Pre:ft Manual (January 
!L_l982). The Montana Appraisal Manual is an eiij?iii1ded version 
of the January 1, 1982 Marshall Valuation Service Manual and is 
wholly derived from the data contalned therein: 

(3) Thls ~ wiil be efrectivecommenclng on January h 
1986. (History: Sec. 15-1-201 MCA: IMP, Sec. 15-7-111 through 
15-7-114 MCA; NEW, Eff. 9/4/75.) -

4. Interested persons may present their data, views, or 
arguments, either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted no later than 
October 18, 1982, to: 

Larry Schuster, Counsel 
Department of Revenue 
Mitchell Building 
Helena, Montana 59620 

5. Authority of the Department to make the proposed amend
ments is based upon !ilS-1-201, MCA. The proposed amendments 
implement !115-8-lll, MCA. 

~.t~ ELLEN-FEAVER ___________ __ 

Director of Revenue 

Certified to Secretary of State 09/03/82 

17-9/16/82 MAR Notice No. 42-2-195 



-1669-

BEFORE THE DEPARTMENT OF REVENUE 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE ) 
Amendment of Rules 42.21.102,) 
42.21.104, 42.21.106, ) 
42.21.107, 42.21.123, ) 
42.21.131, relating to the ) 
valuation of specific kinds ) 
of personal property. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF RULES 42.21.102, 42.21.104, 
42.21.106, 42.21.107, 
42.21.123, 42.21.131, relating 
to the valuation of specific 
kinds of personal property. 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 18, 1982, the Department of Revenue proposes 
to amend rules 42.21.102, 42.21.104, 42.21.106, 42.21.107, 
42.21.123 and 42.21.131. The Department proposes to amend the 
depreciation schedules provided in the above-referenced rules 
and to amend the dates when said rules shall be applicable. 

2. The rules proposed for amendment are found in the 
Administrative Rules of Montana, Title 42, Chapter 21, at pages 
42-2105 through 42-2127. 

3. The rules as proposed to be amended provide as follows 
(deletions interlined and additions underlined): 

42. 21.102 BOATS AND MOTORS (1) The average market value 
of outboard boats shall be the estimated current value less 
repairs - high of such property as listed in the "Official 
Outboard Boat Trade-In Guide Bluebook", of the year of assess
ment, ABOS Marine Publications Division, Intertec Publishing 
Corporation, P. 0, Box 12901, Overland Park, Kansas 66212. This 
bluebook may be reviewed in the department or purchased from the 
publisher. 

~ill The average market value of inboard/outboard boats 
shall be the estimated current value less repairs - high of such 
property as shown in the "Official Inboard/Outboard Boat Trade
In Guide Bluebook", of the year of assessment, ABOS Marine 
Publications Division, Intertec Publishing Corporation, P. o. 
Box 12901, Overland Park, Kansas 66212. This bluebook may be 
reviewed in the department or purchased from the publisher. 

++tlll The average market value of sailboats shall be the 
estimated current value less repairs - high as shown in the 
"Official Sailboat Trade-In Guide Bluebook", of the year of 
assessment, ABOS Marine Publishing Division, Intertec Publishing 
Corporation, P. 0. Box 12901, Overland Park, Kansas 66212. This 
bluebook may be reviewed in the department or purchased from the 
publisher. 

(4) The average market value of inboard boats shall be the 
estimated current value less repairs - high of such property as 
listed in the "Official Inboard Boat Trade-In Guide Bluebook", 
of the year of assessment, ABOS Marine Publications Division, 

MAR NOTICE NO. 42-2~196 17-9/16/82 



-1670-

Intertec Publishing Corporation, P. o. Box 12901, Overland Park, 
Kansas 66212. This bluebook may be reviewed in the department 
or purchased from the publisher. 

T6Tlil The average market value of pontoon and houseboats 
shall be the estimated current value less repairs - high of such 
property as listed in the "Official Pontoon and Houseboat Trade
In Guide Bluebook", of the current year of assessment, ABOS 
Marine Publications Division, Intertec Publishing Corporation, 
P. o. Box 12901, Overland Park, Kansas 66212. This bluebook may 
be reviewed in the department or purchased from the publisher, 

i"'TT m If the above-named publications do not value these 
propert1es, then the following chart will be used to determine 
the average market value of all watercraft and-boat motors that 
cannot be valued under subsections (1) through T6TJ1l: 

To determine the average market value, apply the following per
centages to the retail purchase price to arrive at the estimated 
current value less-repairs - high: 

Year of 
Pot chase Purchased Percentase 

~ill 
value less 
calculated 
lil· 

Mi!-2 Current 72i 
tiM 1 Year Aso ~ 69% 
H&& 2 Years Aso %%-ffi 
~ 3 Years Aso -52~ 61% 
-H'Ht 4 Years A so ~ 58% 
i+TT 5 Years Ago i1l't" 55% 
T9'Ht 6 Years Ago ~ 53% 
~ 7 Years Ago ~51% 
Hff B Years Ago '2ff m 
~ 9 Years Ago ~ 47% 
~ 10 Years Ago ~ 45% 

11 Years Ago 43% 
12 Years Ago 41% 
13 Years A5JO 39% 
14 Years A5JO 37% 
15 Years Ago 35% 
16 Years A so TI'i 
17 Years Ago 31% 
18 Years Ago m 
19 Years Ago m 
20 Years A so and before 25% 

These percentages approximate the estimated current 
repairs - high of all watercraft and boat motors as 
from the guidebooks listed in subsection J..!.L thrc5uSE 

(8) For all watercraft that cannot be valued under subsec-
~J..!.L throush ~the owner or applicant must certify ~ 
.!.h!_ department or 1ts agent, ~~acquired ~ reta1l 
purchase price aiidwhether acquued new or ~before it can 
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be applied to the table in subsection (6). 
iiT~ The average market value of outboard motors shall be 

the eshmated current value less repairs-high of such property 
as shown in the "Official Outboard Motor Trade-In Guide 
Bluebook", of the year of assessment, ABOS Marine Publications 
Division, Intertec Publishing Corporation, P. o. Box 12901, 
Overland Park, Kansas 66212. This bluebook may be reviewed in 
the department or purchased from the publisher. 

(10) If the above named publication does not value these 
properties;tnen-the fo:fiOWI'l\g chart wlll be usecr-t~ODine 
~ average market .~ .£L ~~motors that cannot be 
valued under subsect1on (9): 

To determine the average market value, ~the following 
percentage to the retail purchase price to arrive at the esti
mated current Viflle less repair high: 

Year 
Purchased 
Current 
1 Year Ago 
2 Years Ago 
3 Years Ac;jo 
4 Years Ago 
5 Years Ago 
6 Years Ago 
7 Years Ago 
8 Years Ago 
9 Years Ago 
10 Years Ago 
11 Years Ago 
12 Years Ago 
13 Years Ago 
14 Years Ago 
15 Years Ago 
16 Years Ago 
17 Years Ago 
18 Years Ago 
19 Years Ago 
lQ Years Ago and before 

Percentage 
72% 
65% 
m 
m 
55% 
m 
ffi m 
40% 
36% 
32% 
29% 
26% 
24% 
lli 
20% 
18% 
m 
14% 
12% 
10% 

(11) These percentages approximate the estimated current 
value less repairs - high of all boat motors, as calculated from 
the guidebook listed in subsection (9). · 

fl2) For all boat motors that cannot be valued under sub
sect on l~), the owner or appllcant must cerTify to the depa~t
~~~agen~ ~~acguired, the retail purchase pr1ce 
and whether acguued new or used, before 1 t can be applied to 
~table in subsection (1~ 

"ffllffi This rule 1s effective for tax years beginning 
after December 31, ~ 1982. 

(18) BepreciaHon an'dValuation tables will not be included 
in the rules beginning <January 1, l!J83. 'fhe rules will then in 
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clade the methodology for compnting the table~ a~ed. (History: 
Sec. 15-1-201 MCA; IMP, Sec. 15-6-138 MCA; Eff. 12/31/72; AMD, 
Eff. 1/5/74; AMD, 1§79 MAR p. 1004, Eff. 8/31/79; AMD, 1979"'MAR 
p. 1304, Eff,-rQ/26/79; AMD, 1982 MAR, p. 102, Eff.-r729/82.) 

42.21.104 MOTORCYCLES (1) The average market value for 
motorcycles shall be the estimated current value less repairs 
-high of such property as shown in the "Official Motorcycle and 
Mini-Bike Trade-In Guide", of the year of assessment, Publica
tions Division, Intertec Publishing Corporation, 1014 Wyandotte, 
Kansas City, Missouri 64105. This guide may be reviewed in the 
department or purchased from the publisher. 

(2) If the above-named publication does not value the pro
perty, then the following chart will be used to determine the 
average market value of motorcyles. To determine the average 
market value, apply the following percentages to the retail 
purchase price !2._ arrive at the estimated current value less 
repairs-high: 

% Good-Estimated 
Year M Current Value Less 
Pnrcha~e Purchased Re12airs-H1gh 

-Hff Current 72% 
i"9M 1 Year Ago 57% 
~ 2 Years Ago 50% 
~ 3 Years Ago 42% 
H-T& 4 Years Ago 34% 
~ 5 Years Ago 28% 
~ 6 Years Ago 25% 
~ 7 Years Ago 21% 
+97-+ 8 Years Ago 19% 
H-B 9 Years Ago 17% 
-1-9-n 10 Years Ago 15% 

11 Years Ago 14% 
12 Years Ago 13% 
13 Years A so 12% 
14 Years Ago 11% 
15 Years Ago and before 10% 

(3) These percentages approximate the estimated current 
value less repairs - high for motorcyclesL-calculated from the 
guidebook listed in subsection (1). 

(4) For all motorcycles that cannot be valued under subsec
tion l!LL_the owner or a1212licant must certify to the department 
or 1ts asentf the ~acquired, the retail 12urchase 12rice and 
whether acqu red new .!?!._used I before 1 t can be aEElied to m 
table in subsection (2l· 

f4t(5) This rule lS effective for tax years beginning after 
December 31, i"9M 1982. 

-t5t- Bepreciat:;;.-"!!l'ftd-oalaation table:! wi-H:-ftO"t-be inclnded 
-!n the ralee beginning .:rannary 1, 1383. Yhe r11lee will then in 

17-9/16/82 MAR Notice No. 42-2-196 



-1673-

~~me~he8ele~~ ~ee~~~i~~ ~~eBles ~ (History: 
Sec. 15-1-201 MCA; IMP, Sec. 15-6-138 MCA; Eff. 12/31/72; AMD, 
Eff. 1/5/74; AMD, 19'19MAR p. 1007, Eff. 8/31/79; AMD, 1979AAR 
p. 1304, Eff.-rQ/26/79; AMD, 1982 MAR, p. 102, Eff:-f/29/82.) 

42.21.106 TRUCKS AND COMMERCIAL TRAILERS (1) Market value 
for trucks rated over 3/4 ton 1s 80% of the average retail value 
for the trucks, as shown in the "Truck Bluebook Official used 
Truck Valuation," January 1 edition of the year of assessment. 
This guide may be reviewed in the department or purchased from 
the publisher National Market Report, Inc., 900 south Wabash 
Avenue, Chicago, Illinois 60600. 

(2) If the above-named publication cannot be used to value 
these properties, then the average market value will be deter
mined using the eel!'l!eeietiel'l sehee~le -Ht- s~eseetieR +3-t
following chart. 

44f To determine the average market value for those models 
not included in the "Truck Bluebook" and for commercial trailers 
apply the following percentages to the Retail Purchased New or 
~ Purchased Used price to arrive at wholesale value: 

Purchased New Purchased Used 
% Good % Good 

Model Year Wholesale Year Purchased Wholesale 
Purchased New BeJ:!l eehlt:i:2n Used Be12rec:!l:er ti:on 

--.........- r='Of 

=vr -,..,..,- ... ~ 

:>: •o -'"' "'-:>UU JU 

r ,-, .. ... ,. JU 

.,-,.,...,- -..,-,- --.:"' rtT 
.,,,., 

"' --::rtr"'l> ... -..-.,-, 
... ,. ""' "'-:>'U ~J 

... --:rvT 
.,-,. ,.. <. ... ~ 

=··.;, .... ""-"'" <.J'O 

.,- ..-.c ..... .._,., .. ,fl 

.,-,.,.,- -.:.,-, L:>n..- <.U'O 

--r ......- --r:> "' -"'.., .. 
:;-;,,:;;. --r::r --rv 

:;-;,;; --r:> 

'"-;: 
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New ------Pure ase 
Year Purchased 
~ 

% Good 
w!i'OieSa: 1 e 

Purchased current year 64% 
1 yr. after purchase 58% 
2 yrs. after purchase 56% 
3 yrs. after purchase 54% 
4 yrs. after purchase 50% 
5 yrs. after purchase 48% 
6 yrs. after purchase 46% 
7 yrs. after purchase 44% 
8 yrs. after.purchase 42% 
9 yrs. after purchase 40% 

10 yrs. after purchase 36% 
11 yrs. after purchase 32% 
12 yrs. after purchase 28% 
13 yrs. after purchase 24% 
14 yrs. after purchase 20% 
15 yrs. after purchase 15% 

and before 

Year 

Purchased current year 
1 yr. after purchase 
2 yrs. after purchase 
3 yrs. after purchase 
4 yrs. after purchase 
5 yrs. after purchase 
6 yrs. after purchase 
7 yrs. after purchase 
8 yrs. after purchase 
9 yrs. after purchase 

10 yrs. after purchase 
11 yrs. after purchase 
12 yrs. after purchase 
13 yrs. after purchase 
14 yrs. after purchase 
15 yrs. after purchase 

and before 

83% 
66% 
61% 
55% 
50% 
46% 
42% 
38% 
34% 
31% 
28% 
26% 
23% 
21% 
19% 
18% 

(3) These percentages approximate the wholesale ~!! 
calculatea-IrOID the uidebook listed in subsection 1 • 

(4) The valuat on tables !efetted to in subsections sub
section (2) '!md "t97-~!lppiy applies to prorated trucks and 
commercial trailers. For all trucks that cannot be valued under 
subsection (1) and commercial trailers, the owner or applicant 
must certify to the department or its agent the year acquired, 
the acquieition 'CO'bt-; retail purchase price, and whether 
acquired new or used. 

(5) This rule is effective for tax years beginning after 
December 31, +9tit 1982. 

(6) BepreciatTOiiand ualuation tables will not be included 
in the rules beginning January 1, 1!!83. 'f'he rules will then in 
elude the methodology for computing the taeles used. (History: 
Sec. 15-1-201 MCA: IMP, Sec. 15-6-139 and 15-6-140 MCA: Eff, 
12/31/72: AMD, 1979 MAR p. 1002, Eff. 8/31/79: AMD, 1979 MAR p. 
1304, Eff.~/26/79: AMD, 1979 MAR p. 1554, Eff:-12/14/79: AMD, 
1981 MAR p. 93, Eff-. -1/30/81: AMD, 1982 MAR, p. 102, Eff. 
1/29/82.) -

42.21.107 BOAT, SNOWMOBILE, UTILITY AND OTHER LIGHT 
TRAILERS. (l) The high - estfmated current value less repairs 
for boat trailers, as shown in the "Official Boat Trailer 
Trade-In Guide Blue Book," current edition, for the year of 
assessment, shall be the market value. This guide may be re
viewed in the department or purchased from the publisher: ABOS 
Marine Publications Division, Intertec Publishing Corp,, P. o. 
Box 12901, Overland Park, Kansas 66212. 
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(2) If the above-named publication cannot be used to value 
a~ trailer, then the average market value will be determined 
by ~~~~ahu~:He11 ~previeea ~-eeeeHe11 +3t-r---'Pfte 
Market ~-£er-t2tility ttnd-~~trailers wi-H--~be 
determined 1l"l!"imr-~vtduatioa table ptovided in sabsectiun i'9"t 
applyin~ the following percentages to the retail purchase tlice 
.!£.._ arnve at the estimated current value less repairs- gh: 

(3) 'Po detetmine ~ aoerage n1atket values "for- th'e'\Se 
-l!railecs, apply the following percentages to the parchase cost. 

' Good - Estimated 
Year Current Value 

Purchased ReEalrs-Hl!jh 
Current 72% 
1 Year A!jO 63% 
2 Years Aso 59% 
3 Years Ago 55% 
4 Years A!jO 50% 
5 Years A!jO 46% 
6 Years Ago 44% 
7 Years Ago 42% 
8 Years Ago 40% 
9 Years Ago 38% 

10 Years Ago 36% 
11 Years Ago 34% 
12 Years Ago m 
TI Years A!jO 30% 
14 Years Ago 28% 
15 Years A!jO 26\ 
16 Years Ago 24\ 
I7 Years A so 22\ 
18 Years Ago 20% 
I9 Years Ago 18\ 
20 Years Ago and before 16% 

(3) These percentages approximate the high estimated 
current value less repairs-high for boat, snowmobile, utility 
and other light trailers • 

. (4) For all boat, snowmobile, utility ~ other light 
trallers that cannot ~valued under subsection .(ll, the ~ 
.£E_aEpllcant must certlfy to the department or lts asent, the 
~ acguired, the retail purchase price and whether acguired 
new or used, before it can be applied to the table in subsection 
ill...:. 

(5) This rule is effective for tax years beginning after 
December 31, ~ ~· 

i6)' Bepzeciation 11ftd-valuation tables wTl-1-~be-incladed 
tn the tales beginning aanaary 1, 1983. The rttles 'lill theu in 
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cl~de the methodology for cemJ?~tihg the tablea ~aed. (History: 
Sec. 15-1-201 MCA; IMP, Sec. 15-6-138 and 15-6-139 MCA; Eff. 
12/31/72; AMD, Eff, il,T5/73; AMD, 1981 MAR p. 93, Eff. l/30/81. 
AMD, 1982 MAR, p. 102, Eff. 1729/82.) 

42.21.123 FARM MACHINERY AND EQUIPMENT (1) The as-is 
value of farm mach1nery, as shown in the "Official Guide 
Tractors and Farm Equipment", Spring Edition for the year of the 
assessment, shall be the market value for this property. This 
guide may be reviewed in the department or purchased from the 
publisher: National Farm and Power Services, Inc., 10877 Watson 
Road, St. Louis, Missouri 63127. 

(2)-tat If the above-named publication cannel be- ttSed-te 
does not value these properties, then the following chart will 
be used to determine the average market value of all farm machi
nery that cannot be valued under subsection (l) Will be-~ 
~~~deJ?reciation ached~le and-~factor analyaia 
-Hr-aubsec tion -f2Ttbt. To determine the average market yalue, 
~the following percentages to the retail purchase ~to 
arr1ve at the as-is value: 

In order te arrlUe at market oal~e, the original coat ef the 
f'roperty wi-H:-b-e- tceuded annually to-reflect changes -±n-pr±ee 
indices published by the Marshall ahd Swift Valuation Service. 

(b) 'fhe following 15 yeac depceciation schedule wi-H:- ~ 
ttSed- to- detezmine t-Il-e- avezage mac ket va±1Te- o£- -f-anrt- machinery 
that cannot be valued aa provided in subaectien (1). 

Year % Good 'f'rend % Good As HI 
Purchased As IS Pacter 'freudcd 
H8f 1 Year Ago 66% :1.eee 661!; 
~ 2 Year A so 61% :1.189 64% 
~ 3 Years Ago 55% :1.214 61% 
H"ffl 4 Years Ago 50% :1.326 57% 
~ 5 Years Ago 45% :1.427 Sit 
~ 6 Years A so 42% :1.562 45t 
M-T5 7 Years Ago 36% 1.5!16 l!llll 
Mff 8 Years Ago 32% 1. 7'86 41% 
~ 9 Years Ago '29"% 2.661 43% 
~ io Years Ago 27% 2.l36 38% 
~ ll Years Ago m 2.267' 35% 
~12 Years Ago 26% 2.338 34% 
~13 Years A so 15% 2.488 32% 
±-%& I4 Years ASJO 14% 2.596 z9% 
~15 Years A so m 2.698 27% 
Of older and before 

(3) ~percentases approximate ~~~.£Lill 
~mach1nery as calculated from the gu1debook l1sted in sub
section (l). 

(4) For all farm machinery that cannot be valued under 
subsectionrrT, the owner 2L appiTCai1t must certify !£... the 
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department or its agent, the ~acquired, the retail purchase 
price and whether acquired new or used, before-It can be applied 
to the table in subsection (2). 

-t3T ill This rule is effective for tax years beginning 
after December 31, ~ 1982. 

(4) Bepreciation mtd-11aluation tablea rii-1-not-be-incladed 
4-n--~~ begi11ning iJaltuary T,-T9-8-3-;--'Ph-e-~rii-l-t!Te'n 
inclade ~ methodology for- computing ~ tablei! ~ 
(History: Sec. 15-1-201 MCA; IMP, Sec. 15-6-138 MCA; Eff. 
12/31/72; AMD, Eff, 1/5/74; AMD;Jfff. 5/6/76; AMD, 1979 MAR p. 
995, Eff. -8/31/79; AMD, 1979 MAR p. 1304, ETf. 10/26/79; 
AMD, 1981 MAR p. 93-;--Eff. 1/30/81; AMD, 1982 MAR, p. 102, rn. l/29/82. > -

42.21.131 HEAVY EQUIPMENT (1)-tat The wholesale value of 
heavy equipment including coal and ore haulers, as shown. in the 
current volumes of the "Green Guides•, shall be the market value 
for this property, This guide may be reviewed in the department 
or purchased from the publisher: Equipment Guide Book Company; 
2800 West Bayshore Road, P. 0. Box 10113; Palo Alto, California 
94303. 

-tbt ill If the above-named publications cannot be used to 
value these properties, then the following charts will be used 
to determine the average market value rii-1-be-determined by-~ 
Eellowing valuation tablea, -~tablea reflect ~a~prexi 
~ wheleaale ~ aluea ttftd--wi-1-l-he-ttfted--~~~~~ 
2f__ all heavy equipment that cannot ~valued under subsection 

1 • To determine the avera e market value a ~ follow1n 
percentage to the reta1 purchase ~to arr1ve at the whole
sale value: 

TABLE I 

Goal at~ ere Haalets, Wheel ~oadera, bift rtacks, Crawler 
'Praetors, ~og Skidders, Conctete Equipment, Belt boadeti!, 
Hydraulic Cranea, Crawler eranea and Shovel!!, 'fruck !lounted 
eranea and Shovela, eff Highway naul l:lnita, Braglinea. 

Crawler Cranes and Shovels, Truck Cranes and 
Shovels, HydraUfr.C Cranes, Wheel Loaders, 
Crawler Loader, Motor Grader~id Steer 
Loaders 1 ~ Skidders, Rollers and Other 
compact1on Equ1pment 1 Wheel Tractors, 
Draqlines, Lift Trucks, Crawler Tractors. 

Year o£ 
Purchaae % aood Wholesale 

'freud 
!'actor 

% aood ttholeaele 
'ftended 

1!182 

~rl----------~6~2H%r---------~t~.&ea~ar---------~6~2~% 
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:1::989 54% :1:.'1::1:5 69% 
:1:9 99 49% t. 23'1: 59% 
:1:9 9 8 43'!; 3:.349 58% 
'1:97'i' 39% 3:.454 55'!; 
:1::976 3U 3:.534 5U 
:1:9 'i' 5 36'!; :1:.635 49% 
HH 26% :1:.893 49% 
'1:993 24'!; 2.:1:94 53% 
3:!192 2'1:% 2.2'i''l: 48% 
'1:9 7'1: :1:9'!; 2.35'1: 45% 
H'i'8 'l:'i't 2.492 42% 
:1:969 :1:5'!; 2.646 46% 
:1:968 :tU 2.'i''i'3 39'1; 
'1:96 'i' U¥1 i!.99il 35'!; 
'1:!166 U¥1 S.ll:tll 33'!; 
:1:965 3:6% :!.3:69 :lU 
'1:96 4 !ill!; 3. :t'l'4 2U 
:1:9 6 3 8t 3. 1!46 26'!; 
3:!162 8% :l.U3 26'!; 
and o:l:det 

Year ' Good 
Purchased Wholesale 

Current 65% 
1 Year Ago 58% 
2 Years Ago 50% 
3 Years Ago 4Ji 
4 Years Ago 38% 
5 Years Ago 33% 
6 Years Ago 31% 
1 Years Ago 26% 
8 Years Ago 25% 
9 Years Ago 22% 

10' Years Ago 18% 
IT Years Ago 16% 
12 Years Ago m 
TI Years Ago m 
14 Years Ago 12% 
15 Years Ago 10% 
16 Years Ago 10% 
TI Years Ago 9i 
18 Years Ago 8% 
19 Years Ago 6% 
20 Years Ago and before 6% 

TABLE II 

er~sld:ng Eq~ipmen~, ftoad Msin~en!lnce :EqtJipmen~, Motor 
6r-adets, eraw'l:er ~oadere, ii!lphl!d:t f'i:ni:shers, IIH et=hl!!r 
Miscelianeo~s l!lq~ipment not Iucladed in !'!lb'l:e I or III. 
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~and ~Haulers, Off-Highway Haul Unit~, 
Aspharr-F1n1shers, Motor Scrapers, Hydraul1c 
Excavators. 

of 'Prend ' eeed lfhole!!ale 
Pttl!lehase ' Seed Whe:l:eel!l.:l::e Pae~er 'l'rent!let!l 

'1:98'1: 58% '1:.888 58% 
u 88 4U t.u5 0% 
:1:9'!'!1 39% :1:.23:1: 48% 
:1:9~8 33% :1:.349 45% 
HH 36% 'l:.454 44% 
:1:9~6 26% :1:.534 46% 
u~s 23% t.635 38% 
UH 26% :1:.893 38% 
:1:9?3 U% 2.U4 3:H 
un :1:6% 2.2n 36% 
U'H :1:5% 2.35:1: 35% 
u~8 'I:U 2.492 35% 
U69 '1:3% >!.648 34% 
:1:968 'I:U 2.'i'B 33% 
U6~ till 2.98~ JU 
U66 :1:8% 3.8:1:8 36% 
U65 '1:6'!1 3.:1:8~ 3'1:% 
'1:!164 9% 3.'1:74 2!1% 
'1:9 63 8% 3.246 26% 
'1:9 62 H 3.293 23% 
end oldet 

Year % Good 
Purchased Wholesale 

Current 65% 
1 Year A!ijO 55% 
2 Years Ago 45% 
3 Years Ago 37% 
4 Years Ago 31% 
5 Years Ago 28% 
6 Years Ago 23% 
7 Year:s Ago 20% 
8 Year:s Ago 17% 
9 Year:s Ago m 

10 Year: a Ago 14% 
11 Years A510 12% 
12 Years Ago 10% 
13 Year: a Ago 8i 
14 Years Ago 6% 
15 Years Ago 6% 
16 Year:s Ago and befQre 3% 

MAR Notice No. 42-2-196 17-9/16/82 



-1680-

TABLE III 

Air Elq12ipllleft~' llydra12lic Elxcava~erl!!, fle~er Scraper!!, 
iiheel ~rac~ers, Bi~chers, Reller!!, O~her Ceftl~ae~ieR 
B !!IIi: ~Me fl ~" 

Ditchers, Pumps, Air Equipment, Crushing Equip
ment, Concrete Equipment, Belt Loaders, Mobile 
Asphalt Equipment, Road Maintenance Equipment, 
Water Well Drilling Unitsd All Other Miscella
neous Equipment Not Inclu ed in Table I or II. 

Yeaz of 
P12rChl!i!h! '!> Seed Wheleeale 

'freud 
Factet 

'!> Seed tlhe1eeale 
'l:'tended 

1981 
1988 

1998 

1!!96 
1!!95 
l!!'i'4 
1!!93 
1972 
l!!H 
1!!98 
1!16!1 
1968 
1961 
1966 
1965 
1964 
1963 
1962 
a118 elder 

Year 
Purchased 

Current 
1 Year Ago 
2 Years Ago 
3 Years Ago 
4 Years Ago 
5 Years Ago 
6 Years Ago 
1. Years Ago 

17-9/16/82 

48% 

32% 
28% 
25% 
22% 
1!!% 
lH 
14% 
16% 

9% 
8% 

6% 
5% 
5% 

3% 

1.888 
1.115 
1. 231 
1.349 
1.454 
1.534 
1.635 
1.893 
2 .1!!4 
2.2H 
2.351 
:L4!12 
2.648 
2.993 
2.989 
3.818 
3.189 
3.194 
3.248 

'I; Good 
wholesale 

65% m 
42% m 
34% 
31% 
28% 
25% 

48% 
49% 
46% 
43% 
41% 

36% 
36% 
3H 
32% 
24% 

21% 

17% 
15% 
16% 
13% 
13% 
18% 
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8 Years Ago 23% 
9 Years Ago 20% 

10 Years Ago m 
11 Years Ago 16% 
TI Years Ago 15% 
13 Years Ago 13% 
TI Years Ago 12% 
15 Years Ago 10% 
16 Years Ago 10% 
17 Years Ago 9i 
18 Years Ago 8% 
19 Years Ago and before 6% 

(3) These percentages approximate the wholesale value of 
all heayy""Ts'UTPment as calculated from the gu1debooks iTsted 1n 
subsect1on (1). 

(4) The ~of equipment contained in the tables listed 
in subsectiOn 2 have been re rou ed to more accuratel reflect 
eprec at on as calculated from the gu1debooks l1sted in subsec

tion (lJ. 
(5) For all heavy equipment ~cannot be valued under 

subsection ~the ~ .2.L appllcant must certlfy !.£.._the 
deeartment or 1ts agent, the ~acquired, the retail purchase 
pnce, and whether acquired ~ .2.L used, before .ll_ ~be 
applied to the table in subsection (2). 

T%t In addition to using the values from the guidebooks in 
subsection (1~, or the schedule in subsection -tTt-+8+ ill• the 
department mu til)lies those values by a factor based on equip
ment use. This adjustment is determined from the following 
table: 

ANNUAL HOURS OF USE T MULTIPLIER 

2,92~ ~ T ~ 2,920 1. 
T 3,650 .87 

3,650 ( T .784 

-t9"t ill This rule is effective for tax years beginning 
after December 31, ti&t 1982. 

(4) Bep~eeiation and valt1ation tablee rirl- not- ~ 
inelt1ded 4-ft-~~beginning CJan~erl -1-r-~-~~ 
riH-~ il'lel~t!le ~ 111eHset!lelegl -£or- eelllp~HI'Ig -4:fte--~ 
~ (History: Sec. 15-1-201 MCA: IMP, Sec. 15-6-135, 
15-6-138, and 15-6-140 MCA: Eff. 12/3l/72lAMD, Eff. 1/5/74: 
AMD, 980 MAR p. 1727 1 Eff. 6/27/80: AMD, 198lMAR p. 93, Eff. 
IlJ0/81: AMD, 1982 MAR p. 102, Eff. 1719/82.) 

4. The proposed amendments would change the depreciation 
schedules which are used in order to establish the tax value of 
specific kinds of personal property. Moreover, the dates when 
the foregoing rules are to be effective would be changed. 
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5. Interested parties may submit their data, views, or 
arguments concerning the proposed amendments in writing no later 
than October 15, 1982, to: 

Larry Schuster 
Property Assessment Division 
Department of Revenue 
P. 0. Box 5865 
Helena, Montana 59620 

6. If a person who is directly affected by the proposed 
amendments wishes to express his data, views, or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit that request along with any 
written comments he has to Larry Schuster at the address given 
in Paragraph 5 above no later than October 18, 1982. 

7. If the Department receives a request for a public 
hearing on the proposed amendments from either 10% or 25, 
whichever is less, of the persons directly affected, fl." om the 
Revenue Ovel."Sight Committee of the Legislature, from a govern
mental subdivision or agency or from an association having not 
less than 25 members who will be directly affected, a heal."ing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent 
of those persons directly affected has been detel."mined to be 25 
persons. 

8. The authority of the Department to 
is given by !!S!S-1-201. 

make these amendments 
These rules implement 

each rule. various sections as indicated beneath 

ELLEN FEAVER, D1rector 
Department of Revenue 

Certified to Secretary of State 09/03/82 
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BEFORE THE DEPARTMENT OF REVENUE 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE ) 
ADOPTION of Rule I to Clarify) 
Reporting Requirements for ) 
Persons Subject to the ) 
Gross Proceeds Tax. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION OF 
RULE I to Clarify Reporting 
Requirements for Certain Metal 
Mine Operators. 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 18, 1982, the Department of Revenue proposes 
to adopt a rule to clarify the reporting requirements for per
sons subject to metal mines gross proceeds tax, codified at 
§15-23-801, MCA, et ~· 

2. The proposed rule provides as follows: 

RULE I. REPORTING REQUIREMENTS Each person mining or 
extract~ng gold, s~lver, copper, lead, or other metals from any 
mine or mining property located within this state shall assay 
each shipment of ore, concentrate or slimes prior to its leaving 
the state. These assays shall be provided to the state upon 
request, and records of all assays taken in conjunction with 
this rule shall be•maintained by the taxpayer for a period of 5 
years following the year in which the assays were conducted. 

3. The proposed rule is in response to House Bill 629 
passed by the 47th Legislature amending §15-23-802, MCA. This 
rule is necessary in order to provide a framework for reviewing 
assay records by state governmental auditors. Because current 
technology in the smelting process does not allow 100% reco
very of the metal content in ores and concentrates, such records 
as smelter returns are used to determine the metal content. 
This rule allows assays to be used as an auditing check in 
verifying metal content. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing no later 
than October 15, 1982, to: 

Michael J. Rieley 
Legal Division 
Department of Revenue 
Mitchell Building 
Helena, Montana 59620 

5. If a person who is directly affected by the proposed 
rule wishes to express his data, views, or arguments orally or 
in writing at a public hearing, he must make written request for 
a hearing and submit that request along with any written com-
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ments he has to Michael J. Rieley at the address given in 
Paragraph 4 above no later than October 15, 1982. 

6. If the Department receives requests for a public hearing 
on the proposed rule from either 10% or 25, whichever is less, 
of the persons directly affected; from the Revenue Oversight 
Committee of the Legislature; from a governmental subdivision or 
agency; or from an association having not less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25 persons. 

7. Authority of the Department to adopt the proposed rule 
is given by §15-1-201, MCA. This rule implements 15-23-802, 
MCA. 

ELLEN FEAVER, D1rector 
Department of Revenue 

Certified to Secretary of State 9/3/82 

17-9/16/82 MAR Notice No. 42-2-197 



-1685-

BEFORE THE DEPARTMENT OF REVENUE 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE ) 
ADOPTION of Rule I to Clarify) 
Reporting Requirements for ) 
Persons Subject to the ) 
Metaliferous Mines Tax. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION OF 
RULE I to Clarify Reporting 
Requirements for Certain Metal 
Mine Operators. 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 18, 1982, the Department of Revenue proposes 
to adopt a rule to clarify the reporting requirements for per
sons subject to metaliferous mines tax, codified at §15-37-101, 
MCA, et ~· 

2. The proposed rule provides as follows: 

RULE I. REPORTING REQUIREMENTS Each person mining or 
extracting gold, silver, copper, lead, or other metals from any 
mine or mining property located within this state shall assay 
each shipment of ore, concentrate or slimes prior to its leaving 
the state. These assays shall be provided to the state upon 
request, and records of all assays taken in conjunction with 
this rule shall be maintained by the taxpayer for a period of 5 
years following the year in which the assays were conducted. 

3. The ptoposed rule is in response to House Bill 629 
passed by the 47th Legislature amending !!15-37-104, MCA. This 
rule is necessary in order to provide a framework for reviewing 
assay J:ecords by state governmental auditors. Because current 
technology in the smelting process does not allow 100% reco
very of the metal content in ores and concentrates, such J:ecoJ:ds 
as smelter returns are used to determine the metal content. 
This rule allows assays to be used as an auditing check in 
verifying metal content. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing no later 
than October 15, 1982, to: 

Michael J. Rieley 
Legal Division 
Department of Revenue 
Mitchell Building 
Helena, Montana 59620 

5. If a person who is directly affected by the proposed 
rule wishes to express his data, views, or arguments orally or 
in writing at a public hearing, he must make written request for 
a hearing and submit that request along with any written com-
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menta he has to Michael J. Rieley at the address given in 
Paragraph 4 above no later than October 15, 1982. 

6. If the Department receives requests for a public hearing 
on the proposed rule from either 10% or 25, whichever is less, 
of the persons directly affected, from the Revenue Oversight 
Committee of the Legislature, from a governmental subdivision or 
agency, or from an association having not less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25 persons. 

7. Authority of the Department to adopt the proposed rule 
is given by 1115-1-201, MCA. This rule implements 15-37-104, 
MCA. 

ELLEN FEAVER, D1rector 
Department of Revenue 

Certified to Secretary of State 9/3/82 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rules on advisory opin
ions from the Secretary of 
State. 

NOTICE OF PROPOSED REPEAL OF 
RULES, TITLE 44, CHAPTER 4, 
ETHICS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On October 18, 1992, the Secretary of State proposes 
to repeal Chapter 4 of Title 44, Ethics. 

2. The rules proposed to be repealed are on pages 44-207 
through 44-245 of the Administrative Rules of Montana. 

3. The Secretary of State proposes to repeal the rules 
because a court of competent jurisdiction has declared them to 
be null and void. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to 
Larry Akey, Office of the Secretary of State, Montana State 
Capitol, Helena, Montana 59620, no later than October 14, 
1982. 

5. If a person who is directly affected by the proposed 
repeal wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written re
quest for a hearing and submit this request along with any 
written comments he has to Larry Akey, address in paragraph 
four above, no later than October 14, 1992. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
repeal; from the Administrative Code Committee of the Legisla
ture; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be direct
ly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

7. The authority for the Secretary of State to repeal 
the rules is 2-2-132(3), MCA. 

Dated this third day of September, ~982. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF PSYCHOLOGISTS 

IN THE MATTER OF the adoption 
of a new rule concerning 
equivalent degrees and a new 
rule concerning oral examina
tions. 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF NEW 
RULES 8.52.620 EQUIVALENT 
DEGREES and 8.52.621 ORAL 
EXAMINATION 

1. On July 29, 1982, the Board of Psychologists published 
a notice of proposed adoption of new rules concerning equivalent 
degrees and oral examinations at pages 1440 through 1442, 1982 
Montana Administrative Register, issue number 14. 

2. The bbard has adopted the rules exactly as proposed. 
3. One letter of objection was received from Albert 

Bellante, Ph.D., in which he expressed concern that the board 
could deny licensure based on an individual's performance on 
the oral examination. The board felt the rule was necessary 
to clarify the content of the oral examination as well as who 
would be required to take the examination to eliminate any 
questions which might arise as to the intent of the exam. 

BOARD OF PSYCHOLOGISTS 
J. BAILEY MOLINEUX, Ph.D. 
CHAIRMAN 

Certified to the Secretary of State, September 3, 1982. 
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the Adoption 
of Uniform Rules of Procedure 
for all School Controversy 
Contested Cases Before the 
County Superintendents of the 
State of Montana 

NOTICE OF ADOPTION OF UNIFORM 
RULES OF PROCEDURE FOR ALL 
SCHOOL CONTROVERSY CONTESTED 
CASES BEFORE THE COUNTY SUPER
INTENDENTS OF THE STATE OF 
MONTANA (Rules 10.6.101 
through 10.6.130) 

TO: All Interested Persons. 

1. On July 29, 1982, the superintendent of public 
instruction published notice of a proposed adoption of a rule 
concerning uniform rules of procedure for all school contro
versy contested cases before the county superintendents of the 
state of Montana at page 1443 of the Montana Administrative 
Register, issue number 14. 

2. The agency has adopted the ruleswith the following 
changes: 

10.6.101 SCOPE OF RULES (1) These rules govern the 
procedure for conducting all hearings on school controversy 
cases appealed to the county superintendent and the county 
transportation committee. These rules shall be construed to 
secure the just, speedy and inexpensive determination of 
every action. All rules promulgated by former state superin
tendents with re~ard to school controversies contrary to 
these rules are ereby repealed. 

(a) (e) same as proposed rule. 

does not have details of 

10.6.127 APPELLATE PROCEDURE - TIME (1) Appellant 
shall appeal from the Order of the county superintendent of 
schools to the state superintendent of public instruction 
within 30 days after the rendering of such Order unless the 
time is shortened or extended by an Order entered by the state 
superintendent upon good cause showing. If a ~arty petitions 
for a re-hearin before the a eal the final ecision to the 

t en t e statute o 
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3. Three individuals attended the hearing. They repre
sented the Montana School Boards Association, the Montana 
Association of County Superintendents, and the Montana Educa
tion Association. The following questions and comments were 
raised at the hearing. 

(a) The concern was raised as to requiring a repealer 
clause to repeal former statesuperintendents' rules of contro
versy. The concern arose from the ambiguity and the apparent 
confusion as to whether prior state superintendents had promul
gated rules. In response, a repealer clause has been added to 
these uniform rules to address that problem, 

(b) A second concern raised was whether the Family and 
Education Privacy Act disputes were a legal element in these 
rules. These rules are not intended to interfere with local 
school district policies regarding the Family and Education 
Privacy Act. The appeal process provided for educational 
records is placed here so that if administrative review is 
beneficial to resolve a dispute, then the county superintendent 
may assume jurisdiction. The parties may choose to directly 
file suit in federal district court and avoid these rules in 
matters relating to the Family and Education Privacy Act. 

(c) Concern was raised on the decision that school contro
versy means contested cases and the extent to which any contro
versy may arise before the county superintendent. The wording 
"contested case" is developed from the Montana Administrative 
Procedures Act and incorporated into these rules. Limitations 
on disputes that may qualify as a contested case have been and 
will continue to be developed by the decision of the state 
superintendent, Montana District Courts, and the Montana 
Supreme Court. 

Ed Argenbr&iht,~perLntendent 
Office of Public Instruction 

Certified to the Secretary of State, September 3, 1982. 
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BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rule 24.9.801, relating to the 
definition of the terms "mental 
handicap" and "physical handicap" 

CORRECTED 
NOTICE OF THE 
AMENDMENT OF 
RULE 24.9.801 

TO: All Interested Persons: 

1. On April 29, 1982, the Human Rights Commission 
published notice of the proposed amendment of rule 24.9.801 
concerning the definition of the terms "mental handicap" 
and "physical handicap" as those terms relate to complaints 
of discrimination filed with the Commission at page 811 of 
the 1982 Montana Administrative Register, issue number 8. 
A hearing regarding the proposed amendment was held May 19, 
1982. On July 15, 1982, the Commission published notice of 
the amendment of the rule. That notice contained a typo
graphical error, however, in that a word was omitted from 
the amended rule as approved by the Commission. The commis
sion is therefore publishing this corrected notice. 

2. The commission has amended the rule with the 
following changes: 

24.9.801 DEFINITIONS. (1) and (2) same as proposed 
amendment. 

(3) 
handicap" 
49-2-101, 

(a) 

ill 

The terms "mental handicap" and "physical 
shall have the meanings stated in section 
MCA, with the following clarifications: 

A "handicapped individual" is a person who 
has a physical or mental handicap which sub
stantially limits one or more of such person's 
~ life activities, and-e±ther, 

~ has a record of having such an impairment, or 
i!i!l is regarded as having such an impairment. 
(b) same as proposed amendment. 
3. At the public hearing, the Handicapped Employment 

Coordinator from the Montana Department of Administration, 
Personnel Division, appeared in support of the proposed 
amendment but suggested changes which would clarify the 
amended rule. First, the Department of Administration 
suggested editorial changes which would make the definition 
correspond more closely with the language contained in the 
federal Rehabilitation Act of 1973, 29 u.s.c. 3706. The 
Commission has incorporated these suggested changes in the 
rule as adopted. Second, the Deparment of Administration 
suggested that the phrase "short term", section 
24.9.801(3)(b), be further defined. The commission has 
chosen not to further define the phrase as it believes 
complaints alleging handicap discrimination should be 
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evaluated on a case-by-case basis and it is impossible to 
place a limit on the amount of time that any illness or 
injury could be considered short term in nature. Further, 
the language in section 24.9.801(3)(b) is merely intended 
to be illustrative. 

4. The authority of the Commission to make the 
amendment is based on section 49-2-204, MCA, and the rule 
as amended implements section 49-2-101(13) and (16), MCA. 

HUMAN RIGHTS COMMISSION 
JOHN FRANKINO, CHAIR 

.,,~M-o. 
RA D. BROWN 
ADM! ISTRATOR 
HUMAN RIGHTS DIVISION 

Certified to the Secretary of State September 3, 1982. 
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BEFORE THE DEPARTMENT OF REVENUE 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE 
ADOPTION OF RULE I 
(42.11.104) relating to the 
retail selling prices of 
liquor and wine. 

NOTICE OF THE ADOPTION OF RULE 
I (42.11.104) relating to the 
retail selling prices of 
liquor and wine. 

TO: All Interested Persons: 
1. On June 17, 1982, the Department of Revenue published 

notice of public hearing on the proposed adoption of Rule I 
(42.11.104) relating to the retail selling prices of liquor and 
wine, at pages 1188 and 1189 of the 1982 Montana Administrative 
Register, Issue No. 11. On July 7, 1982, the public hearing was 
held. 

2. The Department hereby adopts Rule I (42.11.104) with the 
following changes (deletions interlined and additions underlined 
and capitalized): 

RULE I (42.11.104) RETAIL SELLING PRICE (1) Except as 
prov1ded in subsection (6), the reta1l sell1ng price of liquor, 
other than fortified wine, as defined in 16-1-106(9), MCA, is 
determined by adding: 

(a) the department's base case cost; and 
(b) the state mark up of ~ 40% on the department's base 

case cost. ---
(2) Except as provided in subsection (6), the retail 

selling price of fortified wine containing more than 14% but no 
greater than 24% alcohol by volume is determined by adding: 

(a) the department's base case cost; and 
(b) the state mark up of 60% on the department's base case 

cost if less than~ $18 or 40% on the department's base case 
cost if equal to or more-than ~ $18. 

( 3) The retail selling price ()1 table wine containing not 
less than 7% or more than 14% alcohol by volume is determined by 
adding: 

(a) the department's base case cost; and 
(b) the state mark up of 60% on the department's base case 

cost if less than vrG $18 or 40% on the department's base case 
cost if equal to or more-than ~ $18. 

(4) For liquor and fortified---wine, "base case cost" means 
the supplier's quoted price plus all freight charges. For table 
wine, "base case cost" means the supplier's quoted price plus 
all freight charges and applicable taxes as provided in Title 
16, chapter 1, part 4, MCA. 
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(5) For liquor and fortified wine, the cost to the retail 
purchaser is the retail selling price plus applicable state 
taxes as provided in Title 16, chapter l, part 4, MCA. For 
table wine, the cost to the retail purchaser is the retail 
selling price as provided in subsection (3). 

(6) The state mark up of liquor shall be reduced by 10% as 
provided in 16-2-202, MCA. 

3. The public hearing was well attended by interested par
ties. The proposed rule generated an abundance of oral testi
mony and written comments. The oral testimony and written 
comments can be briefly characterized in the following manner: 

a. Montana retail liquor licensees opposed the proposed 
rule as an increase in liquor prices adversely affecting retail 
liquor sales in an already recessionary economy; 

b. interested parties questioned the Department's discre
tion in proposing increased liquor prices in light of the pro
jected general fund surplus for the 1982-83 biennium; and 

c. interested parties questioned the Department's necessity 
to increase liquor prices to comply with the $13 million liquor 
profit depository requirement found in Appropriations House Bill 
500, Laws of 1981, when representatives of the 47th Legislature 
have assured the Department the depository requirement will not 
be enforced. 

4. All three concerns have been disposed 
to Rule I (42.11.104) deleting any increase 
liquor and wine. These changes conform 
examiner's recommendation. 

of by the changes 
in the prices of 
to the hearing 

5. The rule, as adopted, represents the Department's 
current pricing formula for liquor and wine. 

6. Authority to promulgate this rule is found in §16-1-303, 
MCA. 

ELLEN FEAVER, D1rector 
Department of Revenue 

Certified to Secretary of State 09/03/82 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF HONTANA 

In the matter of the amendment 
of Rule 46.12.570 and the 
adoption of Rules 46.12.571, 
46.12.572 and 46.12.573 
pertaining to clinic services 
under the state medicaid 
program 

TO: All Interested Persons 

NOTICE OF THE AHENDI1ENT OF 
RULE 46.12.570 AND THE 
ADOPTION OF RULES 46.12.571, 
46.12.572 AND 46.12.573 
PERTAINING TO CLINIC SERV
ICES 

1. On July 29, 1982, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.12. 570 and the adoption of rules per
taining to clinic services under the state medicaid program 
at page 1467 of the Montana Administrative Register, issue 
number 15. 

2. The agency has amended Rule 46. 12. 5 70 and adopted 
Rules 46.12.571, 46.12.572 and 46.12.573 as proposed with the 
following changes: 

46.12.570 CLINIC SERVICES, DEFINITIONS 8li~±e-serv±ees 

ere-ava±laele-e"ly-~hre~~h-~hese-Meeieel-~ae±l±~ies-~ha~-have 
a-s~ee±£ie-ee~~rae~-wi~h-~he-ee~ar~Me~~. 

( 1) "Clinic services" means preventive diagnostic, 
therapeutic, rehabilitative, or palliative items or serv~ces 
provided on an outpatient basis by a facility that is not 
part of a hospital, but is organized and operated to provide 
med~cal care to outpatients independent of a hospital. 
CLINIC SERVICES HAY BE PROVIDED IN MENTAL HEALTH CENTERS, 
DIAGNOSTIC CENTERS, AND SURGICAL CENTERS. 

( 2) AMBULATORY SURGICAL CENTER SERVICES HEANS CLINIC 
SERVICES WHICH ARE PROVIDED IN A LICENSED, FREESTANDING 
AHBULATORY SURGICAL CENTER, BUT DO NOT INCLUDE PHYSICIANS 
SERVICES, ANESTHESEOLOGISTS SERVICES, AHBULANCE SERVICES., 
OR MAJOR PROSTHETIC APPLIANCES SUCH AS INTRAOCULAR LENSES. -

-fi!r (3) "Class I anesthesia risk" means an individual 
with no detectable systemic diseases and no physical 
abnormalities which would in any way impair the functioning 
of his jaw, neck, airway, chest, or abdominal function. 

-f3r (4) "Class II anesthesia risk" means an individual 
who has only one systemic disease which can potentially 
threaten the safe outcome of an anesthesia. 

46.12.571 CLINIC SERVICES, REQUIREMENTS (1) Clinic 
services must be provided by a clinic which is licensed as an 
outpatient facility by the appropriate licensing entity of 
the state where the facility is located and meet the require-
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ment for participation in medicare. 68a-may-be-~ro~±eee-en~y 
±8~ 

~ot--men~a~-keo~~k-een~er~~ 
~bt--d±a~ne~~±e-een~ere~ 
~et--e~r~±ea~-een~ersT 
( 2) Clinic services must be provided by, or under the 

direction of a licensed physician or, where appropriate a 
licensed dentist. 

(3) Patients receLv~ng ambulatory surgical center 
e~±n±e services must be either class I anesthesia risk or a 
class II anesthesia risk. 

(4) Conditions for coverage of listed ambulatory surgi
cal center procedures: 

(a) eCovered surgical procedures are limited to those 
procedures that do not generally exceed: 

(i) a total of 90 minutes operating time; and 
(ii) a total of 4 hours recovery or convalescent time. 
(b) If the covered surgical procedure requires anes-

thesia, the anesthesia must be: 

that: 

(i) local or regional anesthesia; or 
(ii) general anesthesia of 90 minutes or less duration. 
(c) Covered surgical procedures may not be of a type 

(i) 
(ii) 

generally result in extensive blood loss; 
requires a major or prolonged invasion of body 

cavities; 
(iii) directly involves major blood vessels; 
(iv) are generally emergency or life threatening in 

nature; or 
(v) can safely be performed in a physician's or 

dentist's office. 
(d) Covered surgical procedures can only be rendered by 

a licensed ambulatory surgical center. 

46.12.572 CLINIC SERVICES, COVERED PROCEDURES 
( 1) Ambulatory surgical center >'£rocedures which are 

covered by medicare and medicaid: 
Subsections (1) (a) through (1) (h) (v) remain the same as 

proposed. 
(i) Female Genital System: 
(i) Laparoscopy - IV; 
(ii) Colpotomy, with exploration - III; 
(iii) Dilation and curettage, diagnostic and/or 

therapeutic (nonobstetric) - III; 
~±~t----Bar~ke~±n-eys~ee~emy---%%~ 
~~t(iv) Hysterosalpingogram- II; 
tv±t(v) Perineoplasty - II; 
tv±±t(vi) Vaginal tumor (cyst) excision- II; 
~~±±±t(vii) Vulva (labia) biopsy - I; 
~±xt(viii) Examination under Anesthesia (pelvic) - I; 
~xt(ix) Vaginal Stenosis Release (Dilation of Vagina 
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under anesthesia) - I; 
~~~r(x) Culdoscopy (Culdocentesis) - I. 
Subsections (1) (j) through (1) (m) (v) remain the same as 

proposed. 
(2) Ambulatory surgical center P£rocedures which are 

covered by medicaid but not by medicare: 
Subsections (2) (a) through (2) (k) (iv) remain the same as 

proposed. 

46.12.573 CLINIC SERVICES, REIMBURSEMENT (1) Rates 
for ambulatory surgical centers services shall be the lower 
of the provider's actual (submitted) charge for the service 
or the fee specified in the following fee schedule: 

(a) group I procedures $227; 
(b) group II procedures $270; 
(c) group III procedures $291; and 
(d) group IV procedures $331. 
(2) Reimbursement for major prosthetic appliance shall 

be made in accordance with ARM 46.12.805 and 806. 

3. The Department has thoroughly considered all verbal 
and written commentary received: 

COMMENT: It is not clear whether the Department intends to 
cover surgical procedures in clinics other than surgical 
centers. 

RESPONSE: The Department agrees that the coverage and 
llmitations on procedures performed in surgical centers need 
to be clarified. ARM 46.12.570 has been revised to specify 
the kinds of clinics covered under Medicaid. Rule I has been 
revised to specify the limitations that apply to surgical 
centers; and Rule II has been revised to make clear that the 
lists of covered surgical procedures applies only to surgical 
centers. 

COMMENT: Rule I (4) (c) (iv) was a misprint and should read 
1'nonemergency" services. 

RESPONSE: Rule I (4) (c) lists types of surgical procedures 
that are not covered by medicaid in surgical centers. There
fore, a careful reading will show that only nonemergency 
services are covered in surgical centers. 

COMMENT: The Department should require that surgical centers 
be licensed as outpatient facilities and meet the criteria 
for participation in Medicare. In addition, facilities 
should be required to have a certificate of need. 

RESPONSE: We concur. Rule I has been modified to indicate 
that surgical centers must also meet the criteria for par-
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ticipation in Medicare. A certificate of need is required by 
50-5-301, MCA. Therefore, it is not necessary to include 
this requirement in the Administrative Rules of Montana. 

COMHENT: Three comments were received indicating that the 
Department's fees were too low. Two indicated that the 
Department should rely on the savings from hospital room 
charges to effect a savings from the use of surgical centers. 
The third pointed out that hospitals charge extra for certain 
prosthetic devices. 

RESPONSE: The fees were adopted from those developed by 
Hedicare. Since they will be used by Medicare, it does not 
seem appropriate to exceed fees that have been determined to 
be appropriate for nation-wide application by HHS. Further 
it seems inadvisable and unnecessary for the department to 
set fees higher than the level found appropriate by HHS where 
the Department has had no historical experience with costs 
involved in surgical centers. It is true that surgical 
centers have a great potential for cost savings to the 
program because there is no need to keep patients overnight 
or to pay for the full range of costs not specifically relat
ed to the surgery done that are part of a hospitals overhead. 
As the Department gains experience with this new method of 
services delivery, it will continue to alter reimbursement 
rates for surgical centers to insure that these services are 
available to as many of its claimants as possible while stay
ing within its appropriations. The fees for surgical centers 
were not designed to cover the cost of major prosthetic 
devices such as interocular lenses. These items will be re
imbursed in accordance with AID1 46.12.805 and 806. 

COMMENT: 
include 
fees? 

Does the reimbursement for surgical center services 
the anesthesia, anesthesiologist, and the surgeon 

RESPONSE: The surgical center fee does include the cost qf 
anesthesia. It does not include the anesthesiologist's fee 
or the surgeon's fee whose fees are listed at ARM 46.12.2003 
through 2006. 

COMMENT: The comment was made that surgical centers should 
be required to have the same kind of credentialing criteria 
for physicians using these facilities that hospitals have. 
In addition, the recommendation was made that surgical cen
ters meet the same licensing criteria as surgical day care 
centers in hospitals. 

RESPONSE: The Department's authority is limited to requiring 
licensure and/or certification. The licensing standards are 
within the purview of the Department of Health and Environ-
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mental Sciences. Interested parties may utilize the proce
dure outlined at 2-4-315, MCA to petition for changes they 
feel appropriate to other agencies Administrative Rules. 

COMMENT: The final regulations published for Medicare 
Coverage excluded Bartholin Cystectomy from the list of 
covered procedures. Since the Department is using the same 
criteria for covered procedures, this procedure is being 
removed from the list of servi~covered y c· 

Rehabili-

Certified to the Secretary of State Septenber 3 , 1982. 
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VOLUME NO. 39 OPINION NO. 69 

LIENS - Continuation of liens for penalties and interest on 
delinquent taxes when property acquired by United States; 
LIENS - Priority of lien securing payment of penalties and 
interest on delinquent taxes; 
LIENS Securing payment of penalties and interest on 
delinquent property taxes; 
TAXATION - Enforcement of liens for penalties and interest 
on delinquent property taxes; 
UNITED STATES Enforcement of liens for penal ties and 
interest on delinquent property taxes where property subject 
to SBA mortgage and where title held by United States; 
UNITED STATES CODE - 15 U.S.C. § 646, 28 U.S.C. § 2409a, 28 
u.s.c. § 2410; 
MONTANA CODE ANNOTATED Title 14, chapter 17, section 
15-16-403, Title 15, chapter 17, Title 15, chapter 24, parts 
11 and 12, sections 71-1-223, 71-1-224, 71-1-225, 71-1-226, 
71-1-227, 71-1-228. 

HELD: 1. The tax lien provided by section 15-16-403, MCA, 
secures both the delinquent tax and any penalties 
and interest due thereon. 

2. The lien for penalties and interest on delinquent 
taxes under section 15-16-403, MCA, does not enjoy 
statuto~y priority over an SBA mortgage. 

3. The lien for penalties 
extinguished when, after 
United States takes title 
foreclosure. 

and interest is not 
the lien attaches, the 
to the property without 

4. A county may not enforce a lien for penalties and 
interest under section 15-16-403, MCA, through the 
tax sale procedures under Title 15, chapter 17, 
MCA, if there are other prior security interests 
in the property. 

5. A county may foreclose on a tax lien for penalties 
and interest on property to which the United 
states holds title by suit under 28 U.S.C. § 
2409a. 
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Conrad Fredricks, Esq. 
sweet Grass County Attorney 
Sweet Grass County Courthouse 
Big Timber, Montana 59011 

Dear Mr. Fredricks: 

17 August 1982 

You have requested my opJ.nJ.on on the following questions 
pertaining to a parcel of property subject to a Small 
Business Administration (hereinafter "SBA") mortgage: 

1. Does the tax lien provided by section 15-16-
403, MCA, secure payment of penalty and 
interest due on delinquent taxes as well as 
payment of the tax itself? 

2. Is the tax lien provided by section 15-16-
403, MCA, extinguished when title to the 
property subject to the lien is acquired by 
the United States after the lien attaches? 

3. If not, may the property to which such a lien 
has attached be sold under Title 15, chapter 
17, MCA, to enforce the tax lien? 

Your first question was answered in United States v. 
Christensen, 218 F. Supp. 722, 729 (D. Mont. 196~case 
J.n whJ.ch the United states brought suit to foreclose 
mortgages held by the SBA. The state of Montana, Yellow
stone County, and Musselshell County were made defendants 
because each had a recorded interest in the property in the 
form of liens for delinquent taxes plus penalties and 
interest. The question before the court was whether the SBA 
mortgage had priority over the state tax liens. The court 
found that under 15 U.S. C. § 646, SBA mortgages were sub
ordinated to state tax liens entitled to priority under 
state law. However, the court held that although a tax lien 
included penalties and interest under Montana law, congress 
intended to subordinate SBA mortgages to the state lien for 
delinquent taxes but not to the accrued interest and 
penal ties. The priority of the lien for penal ties and 
interest was held to be governed by the principle of "first 
in time, first in right." 218 F. Supp. at 729. Christensen 
was cited with approval in Salvation Army v. Board of 
Equalization, 144 Mont. 415, 420, 396 P.2d 463, 465 (1964~ 
and the Montana Supreme Court may therefore be deemed to 
have approved the federal court's interpretation of Montana 
law. 
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Your second question is whether state tax liens for penalty 
and interest are extingui'shed when the United States takes 
title to the property. As a matter of federal law the 
answer is clearly no. United States v. Alabama, 313 u.s. 
274, 281-82 (1941), explicitly holds that state tax liens 
are not extinguished when the United States acquires the 
property subject to the lien. Likewise, nothing in Montana 
law requires the conclusion that the county's lien was 
extinguished. This is not a case in which the interests of 
all lienors are foreclosed, either judicially or through 
exercise of a power of sale clause which, under Montana law, 
is the functional equivalent of foreclosure. §§ 71-1-223 to 
71-1-228, MCA. Moreover, the county is not seeking to tax 
property when title is held by the United States. Rather 
the county merely seeks to enforce penal ties and interest 
validly imposed against the United States' predecessor in 
interest, a private party not tax exempt. In the former 
case, a lien which impairs the interest of the United States 
is obviously constitutionally infirm as Montana law clearly 
recognizes. See Title 15, ch. 24, pts. 11 and 12, MCA. 
This constitult:Lonal infirmity is absent when the lien 
attached before the United States took title, under the 
Supreme court's holding in Alabama. 313 U.S. at 280. I 
find nothing in Montana law to suggest that a tax lien of 
which the United states had notice when it took title must 
cease to exist merely to give the United states a more 
marketable title. See Alabama, 313 U.S. at 282. 

Your final quest)on involves the enforcement of the lien for 
penalties and interest. You inquire whether the county may 
institute a summary tax sale proceeding under Title 15, 
chapter 17, MCA, while the United States holds title. In my 
opinion it may not. Christensen holds that a lien for 
penal ties and interest does not enjoy statutory priority 
over an SBA mortgage under 15 u.s.c. § 646. 218 F. Supp. at 
729. The tax sale provisions of Title lS, chapter 17, are 
designed to enforce liens entitled to statutory priority 
over all other claims, and they therefore make no provision 
for satisfaction of prior liens out of the proceeds of the 
sale. Assuming arguendo that the SBA mortgage has priority, 
a statutory tax sale could not satisfy SBA's interest. 

The question arises, however, whether the county could bring 
an action against the united States to force foreclosure of 
its security interest. In 1941, when Alabama was decided, 
such an action was barred by the doctr~ne of sovereign 
immunity. 313 u.s. at 281-82. Since that time, congress 
has waived the sovereign immunity of the United States in 
cases involving property in which the United States owns an 
interest. 28 U.S.C. § 2410 allows a suit against the United 
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States raising issues regarding "real or personal property 
on which the United states has or claims a mortgage or 
lien." This section would authorize a foreclosure action by 
the county here but for the fact that the United States now 
owns fee title to the property. See Bank of Hemet v. United 
States, 643 F.2d 661, 664-65 and~ ![9th CLr. l981); 
Bertie's Ap~le Valley Farms v. United States, 476 F.2d 291, 
292 (9th Cu. 1973); """S"e"e also Um ted States v. Bedford 
Associates, 657 F.2d l300,----r3"17 (2nd c:rr:---1981). cert. 
denied, 50 U.S.L.W. 3802 (1982). However, 28 U.S.~ 
2409a has been construed to authorize an action to foreclose 
a mortgage against property in which the United States has a 
leasehold interest. Bedford Associates, 657 F. 2d at 1314-
17. The case involved an actLon by a bank to foreclose a 
mortgage on property owned by Bedford but leased to the 
United States. 28 U.S. C. § 2409a authorizes suit against 
the United States "to adjudicate a disputed title to real 
property in which the United States claims an interest, 
other than a security interest or water rights." The Second 
Circuit Court of Appeals reasoned that a mortgage fore
closure was a "title dispute" under this statute, and that 
the United States claimed an interest in the property under 
its status as lessee. The Court held that the statute 
authorized the foreclosure action. Under the reasoning, the 
county could bring an action to foreclose its lien under 28 
U.S. C. § 2409a. In such an action, the interest of the 
United States would be satisfied first, assuming its 
priority in time, with any remainder applied to satisfy the 
county's lien. see, ~· H. B. Agsten ~ Sons v. Huntin~ton 
Trust~ Savings Bank, 388 F.2d 156 (4th Cir.), cert. denLed, 
390 u.s. 1025 (1967). 

A second option is available to the county to enforce its 
lien. Alabama clearly held that when the united States took 
title a state tax lien was not extinguished, but merely 
unenforceable against the United States because of sovereign 
immunity. 313 u.s. at 281. Under this rationale, the lien 
would follow the property into the hands of persons buying 
from the United States. Id. at 282. If those persons are 
not entitled to sovereign Immunity and the prior lien of the 
United States is released, the county could apply the pro
visions of Title 15, chapter 17, MCA, to compel the purchase 
to either satisfy the lien or see the property sold. While 
the lien clouds the United States' title and impedes its 
marketability, Alabama states that this fact alone does not 
render the lien unlawful or void. 313 U.S. at 281-82. 
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THEREFORE, IT IS MY OPINION: 

l. The tax lien provided by section 15-16-403, MCA, 
secures both the delinquent tax and any penalties 
and interest due thereon. 

2. The lien for penalties and interest on delinquent 
taxes under section 15-16-403, MCA, does not enjoy 
statutory priority over an SBA mortgage. 

3. The lien for penalties 
extinguished when, after 
United States takes title 
foreclosure. 

and interest is not 
the lien attaches, the 
to the property without 

4. A county may not enforce a lien for penalties and 
interest under section 15-16-403, MCA, through the 
tax sale procedures under Title 15, chapter 17, 
MCA, if there are other prior security interests 
in the property. 

5. A county may foreclose on a tax lien for penalties 
and interest on property to which the United 
States holds title by suit under 28 u.s.C. § 
2409a. 
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VOLUME NO. 39 OPINION NO. 70 

COUNTY GOVERNMENT - Interest rate on delinquent property 
taxes; 
DEPARTMENT OF REVENUE - Interest rate on delinquent property 
taxes; 
FINES - Interest rate on delinquent property taxes; 
INTEREST - Interest rate on delinquent property taxes; 
PROPERTY, REAL - Interest rate on delinquent taxes; 
TAXATION AND REVENUE - Interest rate on delinquent taxes; 
MONTANA CODE ANNOTATED- Sections l-2-109, 15-16-102. 

HELD: Interest on all taxes delinquent prior to 
December 31, 1980 should be 2/3 of 1% per month 
until December 31, 1980. Interest on all taxes 
delinquent January 1, 1981 to November 30, 1981 
should be 5/6 of 1% per month for the first $3,000 
in taxes, and 1% per month on all remaining 
delinquent taxes, until November 30, 1981. Finally, 
the interest rate on all delinquent taxes after 
November 30, 1981 should be a uniform 5/6 of 1% per 
month. 

Mr. Robert L. Deschamps, III 
Missoula County Attorney 
Missoula county courthouse 
Missoula, Montana 59801 

Mr. Ted o. Lympus 
Flathead County Attorney 
P.O. Box 1516 
Kalispell, Montana 59901 

Gentlemen: 

19 August 1982 

You have requested my opl.nl.on concerning the interest rate 
on delinquent taxes as per section 15-16-102, MCA. 

Prior to 1981 the interest rate on delinquent taxes was 2/3 
of 1% per month. § 15-16-102, MCA (1979). Then, the 
regular 1981 legislative session amended section 15-16-102, 
MCA, to provide an interest rate of 5/6 of 1% per month on 
the first $3, 000 of delinquent taxes, and 1% per month on 
the remaining delinquent taxes. 1981 Mont. Laws, ch. 576, 
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§ 2. Subsequently the November 1981 special legislative 
session amended section 15-16-102, MCA, to provide for a 
uniform interest rate of 5/6 of 1% per month on all 
delinquent taxes. 1981 Mont. Laws 1st Spec. Sess., ch. 6, 
§ 2. The issue is whether either amendment is retroactive. 

When determining whether a statute is retroactive, the 
intent of the Legislature must be taken from the statute, 
and no other source. Penrod v. Hoskinson, 170 Mont. 277, 
281, 552 P.2d 325, 327 (1976). Montana has a statutory and 
case law presumption that a statute is not retroactive. 
§ 1-2-109, MCA; Burr v. Department of Revenue, 175 Mont. 
473, 476, 575 P.2d 45, 47 (1978); Penrod v. Hoskinson, 170 
Mont. 277, 281, 552 P.2d 325, ~1976). Thus, all 
reasonable doubt will be resolved against retroactive 
operation. Burr, 175 Mont. at 476, 575 P.2d at 47. 

But, "If it is unmistakable 
operate [retroactively], that 
Davidson v. Love, 127 Mont. 
(1953). --

that an act was intended to 
intention is controlling .... " 
366, 370, 264 P.2d 705, 707 

The Legislature clearly intended the first 1981 amendment to 
section 15-16-102, MCA, to be retroactive. The amendment 
was approved May 1, 1981, but it specifically provides that 
"This act applies to taxes assessed and levied after 
December 31, 1980." 1981 Mont. Laws, ch. 576, § 4. Thus, 
the first amendment to section 15-16-102, MCA, is 
retroactive to December 31, 1980. See Mills v. State Board 
of Equalization, 97 Mont. 13, 22, 33P-:2d563, 566(1934) 
(retroact1ve 1ncome tax law upheld); State ex rel. Rankin v. 
District court, 70 Mont. 322, 332, 225 P.-8~808 (1924) 
(retroactrve:lnheritance tax upheld); cf. Webster v. Auditor 
General, 80 N.W. 705, 707 (Mich. 1899)-cretroact1ve statute, 
increasing interest on delinquent property taxes, upheld). 

The second 1981 amendment to section 15-16-102, MCA, was 
clearly not intended to be retroactive. The amendment by 
the 1981 special legislative session provides that: 

This act is effective on passage and approval and 
applies to real and personal property taxes that 
become due on or after November 30, 1981, or that 
became due prior to November 30, 1981, and remain 
unpaid on or after November 30, 1981. (Approved 
Nov. 25, 1981.) 1981 Mont. Laws 1st Spec. Sess., 
ch. 6, § 4. 
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Nothing in the second 1981 amendment indicates it should be 
retroactive, and it is therefore presumed to be prospective 
only. See State, ~ and Through State Hwy. Com'n v. Marsh, 
175 Mont. 460, 468, 575 P.2d 38, 43 (1978) (old 6% interest 
rate used until effective date of amendment, then new 10% 
interest rate on condemnation awards was applied); cf. 
~eople v. Sexton, 29 N.E.2d 469, 471 (N.Y. 1940) (old 
lnterest rate on delinquent taxes used until effective date 
of amendment, then new interest rate used). 

THEREFORE, IT IS MY OPINION: 

Interest on all taxes delinquent prior to December 31, 
1980 should be 2/3 of 1% per month until December 31, 
1980. Interest on all taxes delinquent January 1, 1981 
to November 30, 1981 should be 5/6 of 1% per month for 
the first $3, 000 in taxes, and 1% per month on all 
remaining delinquent taxes, until November 30, 1981. 
Finally, the interest rate on all delinquent taxes 
after November 30, 1981 should be a uniform 5/6 of 1% 
per month. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 
for adoption of new rules or amendment or repeal of existing 
rules filed with the Secretary of State. Proposals of the 
Department of Revenue are reviewed only in regard to the 
procedural requirements of the Montana Administrative 
Procedure Act. The Committee has the authority to make 
recommendations to an agency regarding the adoption, 
amendment or repeal of a rule or to request that the agency 
prepare a statement of the estimated economic impact of a 
proposal. In addition, the Committee may poll the members of 
the Legislature to determine if a proposed rule is consistent 
with the intent of the Legislature or, during a legislative 
session, introduce a Joint Resolution directing an agency to 
adopt, amend or repeal a rule. 

The Committee welcomes comments from the public and 
invites members of the public to appear before it or to send 
it written statements in order to bring to the Committee's 
attention any difficulties with existing or proposed rules. 
The address is Room 128, Montana State Capitol, Helena, 
Montana 59620. 
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HOW TO USE 'I' liE l'.m1INI STTU\T IV!·: RULES OF MONTANA 
AND TilE MONT/\1'-JA 1\DMINISTRATIVE REGIS1'ER 

Definition: Administrative Rules of Montana (ARM) is a loose
leaf comrilation by department of all rules of 
state departments and attached boards presently 
in effect, except rules adopted up to three 
months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and inter
pretations of statute and rules bv the attorney 
general (Attornev General's Opinions) and agencies' 
(Declaratory Rulings) issued since publication of 
the preceding register. 

Use of the Administrative Rules of Montana (ARM) : 

Known 
Subject 
Matter 

1. Consult ~eneral Index, Montana Code Annotated 
to determine department or board associated with 
subject matter or statute number. 

Department 2. Refer to Chapter Table of Contents, Title 1 
through 46, page i, Volume l, ARM, to deter
mine title number of department's or board's 
rules. 

3. Locate volume and title. 

Subject 4. 
Matter and 
Title 

Title Numb.:.r 5. 
and Department 

Title 6. 
Number and 
Chapter 

statute 7. 
Number and 
Department 

Rule in ARM 8. 

Refer to topical index, end of title, to 
locate rule number and catchphrase. 

Refer to table of contents, oage 1 of title. 
Locate page number of chapter. 

Go to table of contents of Chapter, lo~ate 
rule number by reading catchphrase (sho"rt 
phrase describing rule.) 

Go to cross reference table at end of each 
title which lists each MCA section number 
and corresponding rules. 

Go to rule. Update by checking the accumula
tive table and the table of contents for the 
last register issued. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 
1982. This table includes those rules adopted during the 
period July 1, 1982 through September 30, 1982, and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1982, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1982 Montana Administrative Registers. 

ADMINISTRATION, Department of, Title 2 

(Teachers' 
I 

2.23.304 

(Workers' 
2.52.208 

Retirement Board) 
creditable Service for Private School Employment, 
p. 1565 
and other rules - Operation of Montana Merit 
System, p. 1137A, 1539 

Compensation Court) 
Time and Place of Trial Generally, p. 1135, 1475 

AGRICULTURE, Department of, Title 4 

I-II 

I-XII 
4.10.301 
4.10.301 

Storage Contracts and Warehouse Receipts of Bean 
Warehousemen, p. 1248 
Food and Fuels Program, p. 627 
and other rules. - Aquatic Herbicides, p. 515 
and other rules - Aquatic Herbicides, p. 1566A 

COMMERCE, Department of, Title 8 

(Board of 
8.6.405 

(Board of 
8.12.601 

Arc hi tecta) 
and other rules - Reciprocity, Renewals, Licenses, 
Fee Schedule, p. 1138, 1476 

Chiropractors) 
and other rules - Applications, Education 
Requirements - Examinations, Temporary Permit, p. 
1250, 1540 
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Denthtry) . . . .. , 
Professional-Conduct; '1'· 1579 

(Board of 
I 
8.16.402 and other rules - Examination, F~~ sc.hedule, p._ 

1141, 1476 . . .. 
Horse Racinq) 

I • /, 

. ··.i 

(Board of 
I-I II 
I-XI 
8.22.1001 

Trifecta Wagerin'q, p. 18:2 
Medication, p. 441 · 
·and other rules - Harness • Hone Rlicirig Regulatib-ns, 
p. 1337 

(Board of Medical Exalliin~rs) 
8. 28.418 and other rules·,.· Registration, Fees' - ·Physichins', 

8.28.418 
p. 1065, 1389 ' ' > ':. 

Annual Registration· and Feels, '!hactive Pnysictan!i, 
p. -1426 . . ' ' ' ' > ',~ ,,., 

8.28.1605 and other rules - Osteop~.thic Physicians, ~· 1067, 
1391 

8.28.1701 
(Board of 
8.30.406 

and other rules ;.; P6diatdst·, 'p: 1069, 1392 
Morticians) · 

and other rules - Examinations, Renewals, 
Arrangements, Di'Sclo11ure S'tatement; 'Suspension a~ 
Revocation, Continuing ·Education; ~ules ·.of· · · ·· 
Profesdonal Conduct, p. 1'42a, 1498' · 

(Board of Nursing) · · · · 
8.32.401 and other rules - Regulating the Nur11ing Education, 

8.·32.408 
Licensure and Practice, p. 785, 1603 
and other rules ,. Temporary Work Permi.t. -· Sp<i!ciaity 
Area11 of Nursing, p. 1582 

(Board of Optometrists) 
8.36.405 and other rules - Reeiprocity; Requirements, Fee 

Schedule, p. 1071, 1390 
(Board of Plumbers) 
8.44.404 Examinations, p. 1499 
(Board of Psychologists) 
I Oral Examination; p. 1440 
(Board of Public Accountants) 
8.54.410 Fee Schedule, p. 1144, 1477 
(Milk Control) 
8.79.101 Transactions Involvinq Purchase and Resale of 'Mil!k 

8.79.101 
8.79.301 
8. 79.302 
8.86.301 
8.86.301 

Within the State, p. 1503 
Purchase and Resale of Milk, p. 1146, 1478 
Licensee Assessments, p. 530, 1479 
Additional Producer Assessment, p. 1501 
Pricing Rules, p. 1149, 1480 
Pricing Rules, p.·lS08 

EDUCATION, Title 10 

(Superintendent of Public InstrUction) 
I-XXX Uniform Procedures For All School Controversy 

Contested Cases Before the County Superintendent of 
the State of Montana, p. 1443-

(Board of Public Education) 
I School Psychologists, p. 1155, 1607 
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10.55.108 
10.55.204 
10.55.402 

10.55.403 

10.57.501 

10.58.303 
10."58.303 

-1712-

Basic Instructional Program, Special Education, p. 
1575 . 
Alternative Standards, p. 1567 
Principal, p. 1569 
and other rules - Basic Instructional Program, p. 
1571 
Basic Instructional Program: Element~ry, p. 1076, 
1606 
School Psychologists, Social Workers, Nurses and 
Speech and ,Hearing Therapists, p, 1152, 1606 
Professional Education, p. 1074, 1606 
and other rules - Teacher Education Program 
Standards, p. 1577 

FISH, WILDLIFE & PARKS, Department of, Title 12 

12.6.501 

12.7.501 
12.9.201 

and other rules - Outfitters and Professional 
Guides Regulations, p. 12-52 
Fish Disease Certification, p. 1157 
Augusta Game Preserve, p. 635, 1481 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-V 

XV 

16.8.1114 
16.8.1423 
16.10.703 

16.10. 712 

16.10.713 

16.10.714 

16.10.901 
16.20.605 

Nondegration Procedures for High Quality Waters, p. 
1453, 1602 
Establishing Groundwater Classifications, 
Standards, and a Permit Program, p. 1167, 1511 
Transfer of Permit; p. 645, 1482 
and other rule - Air Quality, p. 1078, 1166 
Requirements for Licensure as a Tourist Campground 
or Trailer Court, p. 1159, 1484 
Standards for Storage of Fuel in Tourist Campground 
or Trailer Court, p. 1161, 1484 
Fire Safety Standards for Tou~ist Campgrounds and 
Trailer Courts, p. 1162, 1485 
Requirements for Operators of Tourist Campground or 
Trailer Courts, p. 1163, 1484 
Standards for Tourist Campgrounds, p. 1165, 1486 
and other rules - Surface Water Classifications, p. 
1180 

16.20.618 and other rules - Surface Water Quality Standards, 
p. 1375, 1601 

16.32.101 and other rules - Review of Certificate of Need 
Application for New Institutional Health Services 
and Facilities, p. 1586 

HIGHWAYS, Department of, Title 18 

18.8.514 Length - Special Permits, p. 649, 1541 
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INSTITUTIONS, Department of, Title 20 

I-XI Reimbursement Policies, p. 450 
20.11.101 and other rules -Reimbursement Policies, p. 450 

LABOR AND INDUSTRY, Department of, Title 24 

I-V Coverage Under State Compensation Insurance Fund, 
p. 1085, 1397 

24.9.206 and other rules - Processing of No Cause Complaints 
by the Commission, p. 801, 1395 

24.9.242 Contested Case, Motions, p. 809 
24.9.801 Definitions - Mental Health - Physical Handicap, p. 

811, 1393 
24.11.411 and other rules- Unemployment Insurance, School as 

Reason for Voluntary Quit, p. 1081, 1396, 1487 

STATE LANDS, Department of, Title 26 

26.2.101 
26.3.108 

Model Procedural Rules, p. 816 
and other rule - Renewals of Surface Leases and 
Preference Rights, p. 1379 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I-X 
I-XX 
(Board of 
36.22.302 

36.22.502 

Petroleum Indust~y Reporting Requirements, p. 1384 
Renewable Resources Development Program, p. 651 

Oil and Gas Conservation) 
and other rules - Oil and Gas Division Regulatory 
Program, p. 817, 1398 
Plugging and Abandonment Procedures for Seismic 
Shot Holes, p. 1460 

PUBLIC SERVICE, Department of, Title 38 

I-II 
I-I II 

Filing Pipe Line Company Repor·ts, p. 1464 
Nonregulated Status of Car Pools, p. 893, 1089 

REVENUE, Department of, Title 42 

I 
I-IV 
I-IV 

42.22.1117 

Retail Selling Prices Liquor and Wine, p. 1188 
Montana Corporate License, p. 1182, 1488 
Montana Income Tax - Small Business Companies, p. 
1185, 14SS 
Marketing, Administrative and Other Operational 
Costs Mines Tax, p. 1190 

SECRETARY OF STATE, Title 44 

1.2.423 Agency Filing Fees, p. 1089A, 1401 
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SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I Pregnant Minor Qr Minor with Child, p. 665 
I-VIII AFOC Work Experience and Training Program, p. 667, 

1217 . 
46.5.905 and other rules - Day Care Rates and Earned Income 

Disregards, p. 1263 
46.9.301 and other rules - County Grant-in-Aids, p. 1515 
46.9.501 and other rules - County Medical Program, p. 1193, 

~543 
46.10.404 and other rules -Day Care Rates and Earned Income 

Disregards, p. 1263 
46.12.570 and other rules -Clinic Service Under State 

Medicaid Program, p. 1467 
46.12.1201 and other rules- Reimbursement for Skilled Nursing 

and Intermediate Care Services, Reimbursement 
Method and Procedures, p. 225, 372 

46.12.1201 Economic Impact- Nursing Home Reimbursement, p. 
1045 

46.13.201 and other rules- Low Income Energy Assistance 
Program, p. 1523 
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