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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 12 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

IN THE MATTER OF the Proposed 
Adoption of Rules Pertaining 
To Storage Contracts and 
Warehouse Receipts of Bean 
Warehousemen. 

NOTICE OF PROPOSED ADOPTION OF 
RULES PERTAINING TO STORAGE 
CONTRACTS AND WAREHOUSE RE­
CFIPTS OF BEAN WAREHOUSEMEN. 

NO HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On July 31, 1982, the Department of Agriculture pro-
poses to adopt two new rules concerning bean warehouse storage 
contracts and receip-ts. 

2. The rules proposed to be adopted provide as follows: 
RULE I DATE OF TERMINATION OF STORAGE CONTRACTS EVIDENCED 

BY WAREHOUSE RECEIPTS All storage contracts on beans 1n store 
1n publ1c local bean warehouses, as evidenced by a ''tarehouse 
receipt, shall terminate on June 30 of each year. 

AUTH: 80-3-509 IMP: 80-3-509, 80-3-511 
RULE II TERMINATION OF STORAGE CONTRACT - SALE OF GRAIN 

FOR CHARGES Storage on any or all beans may be term1nated by 
the owner at any time before the date mentioned herein by the 
payment or tender of all legal charges and the surrender of the 
bean warehoue receipt, together with a demand for delivery of 
such beans or notice to bean warehouseman to sell the same. 

In the absence of a demand for delivery, order to sell, or 
mutual agreement for the renewal of the storage contract entered 
into prior to the expiration of the storage contract, the bean 
warehouseman shall upon the expiration of the storage contract, 
sell so much of the stored beans at the local market price on 
the close of business on that day as is sufficient to pay the 
accrued storage charges. He shall thereupon issue a new bean 
warehouse receipt, for the balance of the beans to the owner 
thereof upon surrender by him of the original bean warehouse 
receipts. 

The bean warehouseman shall notify all bean warehouse 
receipt holders of the provisions of this section by June 1 of 
each year. AUTH & IMP: 80-3-509 IMP: 80-3-511 

3. The rules are proposed to remedy a problem in the 
storage regulation which is not explicitly covered in the existing 
statute or rules. While Sec. 80-3-511 requires a warehouseman to 
deliver stored beans upon payment of storage charges, it does not 
allow him to convert such beans as are necessary to cover those 
charges where the receipt holder defaults. 

While there may directly be civil remedies available to the 
warehousemen, the proposed rule would facilitate his business 
needs and those of the receipt holder in some instances and is a 
recognized procedure already established in the grain storage 
industry. (See Sec. 80-4-230 MCA.) 

4. Interested parties may submit their data, views or 
arguments concerning the proposed adoption to Timothy J. Meloy, 
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Department Attorney, Department of Agriculture, Room 229, 
Agriculture/Livestock Building, Capitol Station, Helena, 
Montana 59620 no later than July 29, 1982. 

5. If a person who is directly affected by the proposed 
adoption of these rules wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit that request along 
with any written comments he has to Timothy J. Meloy, Department 
Attorney, Department of Agriculture, Room 229, Agriculture/ 
Livestock Building, Capitol Station, Helena, Montana 59620 no 
later than July 29, 1982. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from 25 or more persons directly 
affected: from the Administrative Code Committee of the Legis­
lature: from a governmental subdivision or agency: or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. 

7. The authority of the agency to make the proposed 
adoption is based on Section 80-3-509 MCA, and the rules implement 
Sections 80-3-509 and 80-3-511 MCA. 

~llhr,llrfe{k{A 
Department of Agriculture 

Certified to the Secretary of State June 21, 1982. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF CHIROPRACTORS 

IN THE MATTER of the proposed ) 
amendments of ARM 8.12.601 con-) 
cerning applications and educa-) 
tiona! requirements, 8.12.603 ) 
concerning examinations, and ) 
8.12.604 concerning temporary ) 
permits. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 8.12.601 APPLICATIONS, 
EDUCATION REQUIREMENTS, 8.12. 
603 EXAMINATION, 8.12.604 
TEMPORARY PERMIT 

NO PUBLIC HEARING CONTEMPLATED 

1. On July 30, 1982, the Board of Chiropractors proposes 
to amend the above stated ru1es. 

2. The proposed amendment of 8.12.601 will read as follows: 
!new matter underlined, deleted matter interlined) 

"8.12.601 APPLICATIONS, EDUCATION REQUIREMENTS (1) The 
admission to examination for licensure shall be based 
upon proof that the applicant has completed 2 years of 
college in addition to graduation from an approved 
chiropractic college that bas status with the Council on 
Chiropractic Education (CCE) . Transcripts from all 
colleges shall accompany the application. In addition, 
a certified copy of the National Board Scores shall be 
supplied to the board prior to examination. 

(2) Applications will be reviewed on an individual basis 
with approval at the discretion of the board. 

(3) An application fee of $~5 125 shall be paid prior 
to the examination, $25 of which shall be non-refundable 
for board administrative costs. 

(4) A $~5 50 re-examination fee shall be paid for sub­
sequent examination and application." 
3. The board is proposing the amendment to set fees com­

mensurate with costs as per section 37-1-134, MCA which allows 
the boards to set fees commensurate with program costs. The 
authority of the board to make the proposed change is based 
on section 37-12-201, MCA and implements section 37-12-302, 
MCA. 

4. The proposed amendment of 8.12.603 adds a new sub­
section (4) and will read as follows: (new matter underlined, 
deleted matter interlined) (full text of rule is located at pages 
8-357 and 8-358, Administrative Rules of Montana) 

"8.12.603 EXAMINATION (1) ••• 
(4) Minimum passing grade on each of the written and 

x-ray sections of the examination is 75%. Applicants 
failing two or less sections will only be required to 
retake the sections failed. The full examination will 
be required for failure to pass more than two sections." 
5. The board is proposing the change to reflect a minimum 

passing score on the examination. The autbority of the board 
to make the proposed change is based on section 37-12-201, MCA 
and implements section 37-12-304, MCA. 
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6. The proposed amendment of 8.~2.604 wLll read as follows: 
{new matter under~ined, de~eted matter interlined) 

•s.l2.604 'l'EMPORARY PERMIT (l.) Upon receipt of a 
completed application, pree~~-ift-9rafteiftg ~ temporary 
permit ~ ~ be Oft-aft-ia~iviaaai-basis issued at the 
discretion of tbe board. All applicants for temporary 
abrmit must work under the direct supervision of a licensed 
c iropractor in the state.of Montana and.mu&t furnish 
dOCUJDentation of. tbis supervision. Temporary lermits will 
only be issued. until. the date. of. the next exam nation, 
and no more tllan two temporary permits may be issued to 
an applicant.• 
7. The board is proposing the change to set the specific 

lenght of time a temporary permit is va~id and to outline the 
supervision required. The authority of the board to make the 
proposed amendment is based on section 37-12-201, MCA and imple­
ments section 37-12-303, MCA. 

8. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Chiropractors, 1424 9th Avenue, Helena, Montana 59620-
0407 no later than July 28, 1982. 

9. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Chiropractors, 1424 9th Avenue, 
Helena, Montana 59620-0407 no later than July 28, 1982. 

10. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever 
is less, of the persons who are directly affected by the proposed 
amendmentsJ from the Administrative Code Committee of the Legis­
lature, from a governmental agency or subdivision, or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 22 based on the 225 licensees. 

11. The authority and implementing sections are listed 
after each proposed change. 

Certified to the Secretary of State, June 21, 1982. 
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BEFORE THE DEPARTUENT OF FISH, WILDLIFE, & PARKS 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rules 12.6.501 througn 
12.6.513 relating to 
outfitters and professional 
guides regulations 

TO: All Interested Persons. 

NOTICE OF AMENDMENT OF 
RULES 12.6.501 THROUGH 
12.6.513 AND REPEAL OF 
RULE 12.6,510 -- OUTFITTERS 
AND PROFESSIONAL GUIDES 
REGULATIONS 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On July 30, 1982, the Montana Department of Fish, 
Wildlife, & Parks proposes to amend rules 12.6,501 through 
12.6.513 and repeal rule 12.6.510 relating to outfitters and 
professional guides regulations. These rules were proposed 
for amendment on October 28, 1981, in issue #20, page 1261 
of the Montana Administrative Register. Extensive discussion 
was conducted with licensed outfitters at their regional 
meetings, through the Montana Outfitter's Council, public 
hearing on February 19, 1982, and written comment on the 
presiding officer's report subsequent to that hearing. While 
all objections were not met, the major concerns were addressed 
and proposed rules were ready for adoption with the exception 
of 12.6.509- Experience Standards. For this rule there were 
major differing viewpoints that were not resolved. The 
director determined that a resolution of differences over 
amendment or repeal of this be made before adoption of any of 
the proposed amendments should be made. Thus, the amendments 
proposed on October 28, 1981 were not adopted within the six­
month statutory time limit. A resolution of the differences 
over experience standards has been made as reflected in these 
proposed amendments. 

2, The proposed rules provide as follows (new matter is 
underlined, deletions are interlined): 

12.6.501 OUTFITTER LICENSES (1) No person, company, 
or corporation shall engage in the business of outfitting 
without first having obtained from the department an outfitter's 
l.i cense of one of the kinds or types hereinafter described as 
follows: 

(a) A general license authorizing one to ee engaged in 
the business of outfitting for hunting or fishing parties, aaa 
or to ~PeYia~ag provide any saddle and pack animals, or g~~ae 
sePY~ee,-aaa-Pe~atea-eeFY~ees-~eF personal services on-back 
country or wilderness pack trips of more than one day duration; 
aaa-whe-may-~a-aaait~ea-~pey~ae-etheF-e~~~~eat-eF-¥eh~e~es-~eF 
tae-~~P~ess-e£-assie~iag-aa~-~ePsea-~a-eatea~ag-~~sh-eF-~eeat~sg 
aaG-pYPs~~ag-game-aa~ma1s-s~-~eta for hunting or fishing parties; 
or to also provide camping equipment, vehicles, or otfier con-
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purposes. 
(b) A special license authorizing the outfitter to per­

form only the function of outfitting listed on the license in 
accordance with the following classifications: 

(i) Class I - special outfitter license for taking 
hunting parties out from a permanent base of operations for 
day trips only; 

(ii) Class II -special outfitter license for taking 
fishing parties or river float fis·hing larties out from a 
permanent base of operations for da!f-'64' 1H3-ea;!,!f trips by 
watercraft; 

~~l~*-G;!,ass-lll---spee!a~-e~~~~~~e¥-~!ee&se-p¥e¥id!ag 
leP-a-~empe.paPy-eamp-le¥-a-apeeia~ise4-p~¥peae-le¥-~akiag 
liahi&g-paP~iee-e~~-~Pem-a-pePmaaea~-saee-el-epepa~!eas-leP 

~Pipa-el-lllei'B-~Raa-eae-aayT AUTII: Sec. 87-4-106 MCA 
IMP: Sec. 87-4-106 MCA. 

12.6.502 OUTFITTER STANDARDS {1) No outfitter aha~;!, 
~ be issued a license unless aad-~a~il-e~eh-etaaaa.pde-aad 
Pe~tt~Pemea~e-eha;l,~-se-me~-aad-ma;i,a~aiaea-a~-a;l,;!,-~i!llee-ae-eet 
feP~R-~ft-p~;!,es-~aT6TiQ3-thPBttgh-;!,~T6Ta;j,Q7: 

(a) The a licant has assed the written outfitter 
examinatJ.on wl. h a m n1mum score o J.n t e cate ory Of 
license re~ueste ; 

b lien, .a~ed'· ne<:es11. r 

(c e app icant has provide proo o ownersh p or 
control of tfie equipment listed J.n hJ.s applicat1on. 

(d) The appl1cant has furnished proof of liability 
insurance for the outfJ.tting serv1ces he provtdes. Min1mum 
insurance WJ.ll be $10,000 for property damage, $100,000 for 
personal J.njury to one person, and a total of $300,000 for 
personal injury to more than one person. The verifJ.catJ.on of 
insurance certificate shall be submitted to the department by 
a new applicant prJ.or to licensing and must accompany tfie 
renewal application. (Effective January I, 1983). 

(2) The written outfitter examinahon shall be given at 
each region (Kalispell, Missoula, Bozeman, Great Palls, 
Billings, Glasgow, Miles City and at the Helena Office) twice 
a year as announced. '!'he written test shall be adiriinistered 
by enforcement personnel designated by tfie director. ApplJ.­
cants will be advised by mail of success or 'tailure. The field 
exam1nation when required eba11 be given at times and places 
as designated by the director. AUTH: Sec. 87-4-106 MCA· IMP: 
Sec. 87-4-106, MCA. 
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12.6.503 OUTFITTER E UIPMENT AND SUPPLIES (1) E~Hi~mea~ 
aeeesaa;py An out itter shall own or co e following 
equipment: 

(a) FiPst-aitl-kit---H~-te-tlate-aaa-sHi-tae±e-len.•-sili!e-IU!EI 
ty~e-epe;pat~ea A first aid kit sufficient to provide basic 
first aid to an injured erson and to stabilize injuries; at 
base camps, a -un1 t equ va en o ype un1t 
k1t); at sp1ke camps, 1n veh1cles and water craft a IO-un1t 
kit (equ1valent to MSA TYPeD 10 unit klt). 

(b) Transportat1on, e~H~~meai shelter, equipment~ and 
food sHitae±e sufficient for the number of guests served and 
tor-the ty~e kind of outfitting operation conducte-d-.----

(c) All outfitters operating on public or prlvate lands 
during fire season shall be equipped with an axe and shovel in 
sePyieeaele good condition, each of which shall be not less 
than 30 inches in length overall, and a bucket and/or a water­
bag of not less than 2-gallon capacity. J!iPee·-:EliseayepsEI-eaall 
ee-~Heaeaea-wasaeYsP-~sssie±e-eP-Pepe;ptea-te-tae-~Ps~ep 
aHtaePitiee-at-tae-liPst-e~~ePtHRity~--Al±-eam~~iPee-skall-ee 
eem~±ete±y-eMtiagaisaea-ee~ePe-leaYiag-taem-aaatteaEietl, 
Campfires shall never be left unattended and shall be completely 
extinguished before leaving them. 

(d) Every vessel emeaPkiag-sa-a-PiYeP-I±eat-tPi~-saal± 
aaYe-a-~iai~H~-e~-eae-eMtPa-eaP-eP-~atlale-aeeaPaT used in an 
outfitting business shall comply with all the requirements of 
Title 23, Chapter 2, Part 5, MCA, and 1ts 1mplement1ng rules. 
All such vessels Wlll have at least one extra paddle or oar and 
a Coast Guard approved Type I, !ype II, or Type III personal 
flotation device for each person aboard. 

(2) All new applicants, resident and nonresident, must 
have their outfittin} equipment available for inspection by 
Montana Department o Fish, Wildlife, & Parks law enforcement 
personnel at time and place designated by the department prior 
to issuance of license. Inspection shall be mandatory. 
AUTII: Sec. 87-4-lOG MCA HIP: Sec. 87-4-106 MCA. 

12.6.504 SANITATION RE~YIR~M~N~8 AND LIVESTOCK (1) At 
all camps, the outfitter sha I construct uecessaxy facilities 
for handling stock and maintaining a sanitary camp where such 
facilities are allowed by special use permits of the particular 
forest or agency. Pit toilets shall be limea treated chemically 
as needed when 1n use and covered with earth when a camp is not 
eeeMfliea i-n use <l'oP-sevePal-ffieRtll.B. I:I!IEieP-a±±-ei!'el:i!Rstaaees 
tll.ese-tei±ets-eaall-ee-laeatetl-aet-±ese-tll.aa-±QQ-Ieet-~Pem-aa~ 
SMP~aee-water-aae-teey-saa~~-aet-ee-eeaetrMetea-ia-a-maaaeP 
tll.at-is-±ikely-te-eeatamiaate-gpeaaa-waters.--Pit-eettem-mHSt 
be-at-±eaet-4-~eet-a9eYe-greaaa-watep, These toilets shall not 
be within 100 feet from any surface water and they shall not 
be constructed in a manner that would contaminate ground waters. 
'i'IletOilets shall be constructed to environmental requ1rements 
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of the 11-pprot:riate !lgenct. 
C21 AI livestock coi:-rals- must b.e at leas·t 100 feet 

from any- surface water or meet the standard$ required hy· the 
appropriate agency. 

(3) When natural feed is not available, or when it is 
inadequate for the number of livestock in the camp, the out­
fitter shall have and supply supplemental feed adequate to 
maintain ali llvestock lor the time spent at that camps~ te. 

(4) No outfitter or his employee may S'ilbJect any animal 
to abuse or to cruel and inhUniane treatment. 

fa4 ~ The outfitter shall not leave any litter and 
shall eaPPY-eP pack out all unburnable refuse from his camp­
site. When permitted by stat·e or federal law or regulation, 
garbage shall be burned daily. AUTH: Sec. 87-4-106 MCA 
IMP: Sec. 87-4-106 MCA. 

12.6.505 RATE SCHEDULE (1) Upon request sy of a client, 
the outfitter sbRil furnish a schedule of rates· charged for the 
services offered. AUTH: Sec. 87-4-106 MCA IHP: Sec. 87-4-106 
MCA. 

12.6. 506 CAMP RESTRICTION (1) Camps shall not Week 
*•aile-eP ~nterfere with ~~slie use of public roads, trails, 
and facilities. AUTH: Sec. 87-4-106 MCA I~W: Sec. 87-4-106 
MCA. 

12.6.507 PROTECTION OF PRIVATE PRoPERTY (1) Outfitters 
shall exercise diligence in protecting from damage all private 
lands and property el-e*aepe-Qpea which the outfitter-or client 
*hePeel-may enter upon, eP-~B-pPeKim!*y-*e-e~ea-laade-eP 
pPepepty-aad-e~ea-laade-aad-~PepeFty-eeveFed-ay-aad-~eed-!a 
eeaaeetiea-w!ta-tae-e~tlitteP~e-e~ePa*~ea while engaged in 
outfitter activity. AUTH: Sec. 87-4-106 MCA IMP: Sec. 87-4-
106 MCA. 

12.6.508 RECORDS (1) True, complete, and accurate out­
fitter records, as defined herein, will be filed with the 
department regional supervisor for the region in which the 
outfitter is licensed. Such records must be filed relating to 
the license year immediately preceding the expiration date of 
the outfitter's license. No outfitter's license will~ be 
renewed unless aad-~atil such records are 4iled-ae-pPe~a 
hePeia those which contain: 

(a) complete name and address of outfitter; 
(b) outfitter's license number and year issued; 
(c) dates of service to each client; 
(d) complete name and address of each client as the same 

appears on the client's fishing or hunting license; 
(e) number, sex, age; and species- of hig game ana game 

birds taken; 
(f) client's license number(s), by species; 
(g) whether or not the client fished; 
(h) s*ateaea"~;-iaeat:Uy!ag-eaell identification of every 
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hunting district ia-wk*e& hunted by e~ch client htia~ed-ep 
~f:ahed.,-6f-H&hage and ot every st)"e .. w:;, l'!jk• )t:!!b:ed by each 
client. · · 
------r·:;q 'Prior to tlie filing of records, as herein required, 
and at all reasonable times, each outfitter shall make avail­
able for inspection and inquiry by enforcement personnel of 
the department, all or any portion of his records or informa­
tion required to be in such records as hereinabove provided. 
The said records shall at all times be maintained as confiden­
tial information and no part of same shall be released to 
persons or organizations outside the department unless such 
release is first approved by the director, or e~eep~-as-~ay-he 
e~hePWise required by law. AUTH: Sec. 87-4-106 MCA IMP: 
Sec. 87-4-106 MCA. 

12.6.509 EXPERIENCE STANDARDS (1) A general outfitter 
is required to meet the following experience standards: 

(a) a minimum of 5 years' huntin~aBd-pel4te8-aetivitiee 
aa&-a-miaim~-e~-~-yeapaL-wePk-ae-a-pPe~eesieaa*-gtiide-wita-a 
lieease&-seaepal-eti~~it~eP-eP-~-yeaPa-as-a-*ieeaaed-epeeial 
Stit~itteP fishin packing and camping, handling livestock and 
equipment experience or prev1ous exper1ence as a pro ess1ona 
guide witn a feneral outf1tter or previous experience as a 
licensed Spec al Class I and II outfitter; and the director, 
when deemed necessary, may regu1re a practical f1eld exam1nation 
to determine the applicant's abil1ty to use all equ1pment 
requ1red to provide service. 

(2) A special outfitter is required to meet the following 
experience standards: 

(a) a minimum of 5 years' hunting~ aaa-Pelated-aetivities 
fishing, floating and boating or previous experience as a pro­
fessional guide with a general outfitter or as a profess1ona! 
guide for a spec1al outfitter 1n category of l1cense requested. 
A1JTH:: sec, 87.:..-.4,..100 f.JCA t•.fpz Sec. 87-4-1Q6 MCA. 

l~.b.5l0 RESIDENCY AND AGE REQUIREMENTS Repeal. 

12.6.511 HUNTING AND FISHING LICENSES (1) GtiPPSa-t 
haatiag-eP-~ish~ag-*ieeaaes-mas~-9e-eb~a~ae&-9¥.,-aad-mast-a~ 
all-~imea-be-ia-~ae-pesseasiea-e~.,-e¥epY-sHt#itteP-BB4-gaide 
dtiPiag-the-times-~aa~-ae-!s-eagagiag-ia-ewtf!t~iBg-eP-gH!diagT 
QS-BSPeiaa~~SP-pPS¥iQ8BT 

fa*--Wai*e-a-Pes!dea~-sw~~!tteP-sP-gtiide-is-swt#ittiag-sP 
gaidiag-'eP-aeeP-e~-aate~eps-&tiB-tiag-papt4es-ia-~kese-aPeas 
eP-dietP!s~s-e~-~ae-sastePa-peP~iaa-s~-~ae-eta-te-ef-Meataaa 
wkePs-~hsPe-aPe-sa±y-deeP-aad-aatelspe-eeaseas-ayaila9le--a 
elasa-A-aT-deeP-A-tagT 

fh~--While-a-pes!asa~-sw~f!tte¥-sP-gw!de-!s-sti~f!t~iag 
s¥-gti!diag-fsp-deePT-elkT-eP-s-ths¥-9ig-gams-atia~iag-paPties 
i~thsae-aPsae-ethe•-taaa-~asss-epesified-ia-fa~-a9e¥e-a-elaaa­
A-a,-&seP-A-tagT-aa4-a-elass-A-e-elk-tagT 
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license, said revocation shall include the rivl ege of 
a ui e s cense. 

e iling of a material! false a 
or record sha e a v o atlon o these regu a lons. 
AUTH: Sec. 87-4-106 MCA I'4P: Sec. 87-4-106 MCA. 

12.6.514 LICENSE RENEWAL (1) If an outfitter allows 
his 1 ce se o a se o mo e t an one cense year e s all 
then e treated as a new app icant. AUTH: Sec. 87-4-106, MCA 
IMP: Sec. 87-4-106 MCA. 

3. The rule proposed to be repealed can be found on 
page 12-317 of the Administrative rules of Montana. 

4. The rule is proposed to be repealed because the 
Supreme Court of Montana, in Godfrey v. Montana State Fish & 
Game Commission, •lent. , 38 St.Rep. 661 (1981), 
declared unconstitutional theidepartment's statutory limitations 
on residency on which the rule is based. 

5. The department is proposing these amendments on behalf 
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of the Montana Outfitters. Council ;l.nd on iJs qwn hehalf to 
make changes required by 1981 legislattve (l.ction, to clarify 
present wording, to make modificat:i:ons to the regulations 
based upon current outfitting practice, and to support the 
outfitting profession's· efforts to upgrade the services it 
provides the recreating public. 

6. Interested persons· may· present their data, views or 
arguments, in writing, to Bill Maloit, Supervisor of Outfitters, 
Department of Fish, Wildlife, & Parks, 1420 E. 6 Ave., Helena, 
MT 59620, no later than July 29, 1982. 

7. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Bill Maloit at the above address no 
later than July 29, 1982. 

8. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the legis­
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date, Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 25 persons. 

9. The authority of the agency to make the proposed 
amendments is based on Sec. 87-4-106 MCA, and the rules 
implement Sec. 87-4-106. 

Certified to Secretary of State --~J~u~n~e~l~l~·-=1~9~8~2~----

MAR Notice No. 12-2-110 12-6/30/82 



-1259-

BEFORE THE DEPARTMENT OF SOCIAJ, 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of an amendment to a federal 
agency rule pertaining to the 
food stamp program, Rule 
46.11.101 

TO: All Interested Persons 

NOTICE OF ADOPTION OF AN 
AMEND!tENT TO A FEDERAL 
AGENCY RULE INCORPORATED BY 
REFERENCE IN RULE 46.11.101, 
FOOD STAMP PROGRAM. NO 
PUBLIC HEARING CONTEMPTATED 

1. The Department of Social and Rehabilitation Services 
hereby gives notice to the adoption and incorporation by 
reference of later amendments to 7 CFR 272, 273, and 274 
published in 47 Fed. Reg. 17977, Tuesday, April 27, 1982. 7 
CFR 272, 273, and 274 .are presently incorporated by reference 
in Rule 46.11.101, Food Stamp Program. The amendment allows 
the state to adjust the highest income which a household may 
have and still be eligible for food stamps. The Food Stamp 
Act of 1977 requires the Department of Agriculture to make 
adjustments in the monthly income eligibility standards each 
year in order to account for changes in the cost of living. A 
copy of 7 CFR 272, 273, and 274 published in 47 Fed. Reg. 
17977, Tuesday, April 27, 1982, mav be obtained from the 
Department of Social and Rehabilitation Services, Economic 
Assistance Division, Box 4210, 111 Sanders, Helena, Montana 
59604. 

2. The effective date for the adoption of the later 
amendment is July 1, 1982. This exception from the standard 
effective date of 30 days following publication is taken in 
order to comply with federal law requiring implementation of 
this amendment July 1, 1982. 

3. If the department receives requests for a public 
hearing under 2-4-315, MCA, on the proposed amendment from 
either 10% or 25, whichever is less, of the persons who are 
directlv affected by the proposed amendment1 from the Admin­
istrative Code Committee of the legislature1 from a govern­
mental subdivision or agency1 or from an association having 
not less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 5,253 persons based on 52,530 food stamp recipients. 
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4. The authority of the department to amend the rule is 
based on Section 53-2-201, •teA and the rule implements 
53-2-306, !-teA. 

Rehabilita-
tion Services 

Certified to the Secretary of State --~·~T1~1nwe~2~1~--------' 1982. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of an amendment to a federal 
agency rule pertaining to the 
food stamp program, Rule 
46.11.101 

TO: All Interested Person~ 

NOTICE OF ADOPTION OF AN 
AMENDMENT TO A FEDERAT, 
AGENCY RULE INCORPORATED BY 
REFERENCE IN RULE 4 6, 11. 101, 
FOOD STAI1P PROGRAM. NO 
PUBLIC HEARING CONTE!1PLATED 

1. The Department of Social and Rehabilitation Services 
hereby ~ives notice to the adoption and incorporation by 
reference of later amendments to 7 CFR 272, 273, and 274 
published in 47 Fed. Reg. 17756, Friday, April 23, 1982. 7 
CFR 272, 273, and 274 are presently incorporated by reference 
in Rule 46.11.101, Food Stamp Program. The amendments imple­
ment certain parts of the 1980 Amendments to the Food Stamp 
Act of 1977. In particular, these provisions concern refer­
ring illegal aliens to the Immigration and Naturalization Ser­
vice: prorating income and counting the resources of inelig­
ible aliens: making administrative fraud determination hear­
ings optional: and eliminating depreciation as a cost of doing 
business for self-employed households. A copy of 7 CFR 272, 
273, and 274 published in 47 Fed. Reg. 17756, Friday, 
April 23, 1982, may be obtained from the Department of Social 
and Rehabilitation Services, Economic Assistance Division, Box 
4210, 111 sanders, Helena, Montana 59604. 

2. The effective date for the adoption of the later 
amendment is July 1, 1982. This exception from the standard 
effective date of 30 days following publication is taken in 
order to complv with federal law requiring implementation of 
this amendment July 1, 1982. 

3. If the department receives requests for a public 
hearing under 2-4-3l5, MCA, on the proposed amendment from 
either 10% or 25, whichever is less, of the persons who are 
directly affected by the proposed amendment: from the Admin­
istrative Code Committee of the legislature: from a govern­
mental subdivision or agency: or from an association having 
not less than 25 members who will be directly affected, a 
hearing will be held at a later date, Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 5,253 persons based on 52,530 food stamp recipients. 
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4, The authority of the department to amend the rule is 
based on Section 53-2-201, MCA and the rule implements 
53-2-306, MCA, 

tion Services 

Certified to the Secretary of State --~y,~,nnae-L2~1 _________ , 1982, 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.5.905, 
46.10.404 and 46.10.512 per­
taining to day care rates 
and earned income dis­
regards. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.5.905, 46,10,404 
AND 46.10.512 PERTAINING TO 
DAY CARE RATES AND EARNED 
INCOME DISREGARDS 

1. On July 21, 1982, at 9:30a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana, to consider 
the amendment of Rules 46.5.905, 46.10.404, and 46.10.512 per­
taining to day care rates. 

2. The rules as proposed to be amended provide as fol­
lows: 

46.5.905 DAY CARE RATES (1) General: 
(a) Day care rates in facilities must be at least equal 

for state-paid day care recipients and public day care con­
sumers. This does not preclude facilities from charging higher 
rates to public day care consumers (those persons who are not 
receiving payment of their child care from the department). 

(2) Specific: 
(a) Full day care services are paid at a rate of $6T99 

$6.50 per day per child in care in day care homes. The maxi­
mum-rate for group day care homes is $6T59 $7.00 per child per 
day of care. The maximum rate for centerslU!if~T99 $7.50 per 
child per day of care. These rate increases shalf'be'" paid 
retroactively beginning July 1, ~99~ 1982. 

(b) Part-time care is paid at a-rite of 69• 65¢ per hour 
per child in day care homes, 65• 70¢ per hour per child in 
group day care homes, and ~e• 75¢ per hour per child in all 
centers up to a maximum of a furr-day or night care rate. 

Subsections (2) (c) through (2) (e) remain the same. 

The authority of the department to amend this rule is 
based on Section 53-4-503, MCA and the rule implements Section 
53-4-514, MCA. 

46.10.404 SPECIAL NEEDS, TITLE IV-A DAY CARE FOR RECIP­
IENTS IN TRAINING OR IN NEED OF PROTECTIVE SERVICES 
Subsections (1), (2), and (2) (a) through (2) (d) remain 

the same. 
(e) Except as provided in (h) and (i) below, day care 

payments shall not exceed $~54 $165 month, or $~ $7.50 per 
day, or $~TS9 $3.75 per half dayper child for children in 
licensed day care-centers. 
12-6/30/82 MAR Notice No. 46-2-349 
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(f) Except as provided in (h) a.nd { i) below, day care 
pu'fr:lents shall not exceed $i43 $165 per month or $6.,-59 $7.00 
per day or $ih~5 $3. SO per half day per child in registered 
group day c<J.re homes. 

{g) Except as provided in (h) and {i) below, day care 
paynents shall not exceed $i3~ $143 per month, or $6 $6.50 per 
day, or $3 $3.25 per halt day per child in registered~care 
hones. 

{h) Upon written approval of th~ district social ser­
vices supervisor, the following services are also eligibl8 for 
payment under Title IV-A day care: 

(i) extra meals at a rate of 60¢ per meal per child; and 
{ii) exceptional child care, as defined in AIU-1 46.5.903, 

at a maximum of $8 per day per child for full-time care or $1 
per hour per child for part-tir:te care. 

{i) Nhen extra meals and/or exceptional child care is 
provided, day care payment shall not exceed $160 per month per 
child. 

Subsections (j) and {k) remain the same. 

The authority of the department to amend this rule is 
based on Section 53-4-212, ~ICA and the rule implements Section 
53-4-211 .1nd 53-4-241, !!CA. 

46.10.512 .CI\RNED HICOHE DISREGARDS 
Subsections {1) and (1) (a) remain the same. 
~ht--Ex~e"eee-~~~~~-e£-~~~~~~~~-de-

~e"de"~-~~~~~-~~-edHi~-~~¥~"~-~~~-~~-fteme 
a"d-~ee~¥~"~-~~~-AHM-~~~~e-~-~~-~;-"e~ 
te-exeeed-efte-da~iy-a"d-me"~fti~-~aeee-£e~-dey-ea~e-~~ev~ded-~" 
ARM-46.,.HI.,.494.,. 

(b) Expenses for the care of each working person's de­
pendent child or incapacitated adult li\•ing in the same home 
and receiving assistance under AID! Title 46 are not to exceed 
$160 per month per child for full time employ~ent of not less 
than 120 hours per month and not to exceed the daily rates for 
day care provided in Aru1 46.10.404 ur $160, whichever is less, 
for employment of less than 120 hours per montn. 

{i) The amount actually paid in the budget month will be 
deducted. This ar:tount r:tay include payment for charges incur­
red in the nonth immediately prior to the l:>udget month; 
however, payments in the budget month ~lill not be allowed as a 
deduction under this rule. 

Subsections {1) {c), (2) and (2) (a) through (2) (d) reMain 
the sa~e. 

The authority of the department to anend this rule is 
based on Section 53-4-212, HCA and the rule implements Sec­
tions 53-4-231, 53-4-241 and 53-4-242, HCA. 
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3. The 1981 ~fontana legi:;lature approved a $.50 per day 
rate increase for payment of day care services for FY 83. The 
proposed rule iQplements the $.50 per day rate increase. 

The proposed change in earned income disregards 
conforms to federal law which allows a disregard up to $160 
per month for the care of each dependent child or incapaci­
tated adult living in the same home and receiving AFDC. 

4. Interested parties may submit their data, views, or 
arguments, either orally or in writing at the hearing. lvrit­
ten data, views or arguments may also be submitted to the Of­
fice of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Nontana 59604, no later than 
July 29, 1982. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over 
and conduct the hearing. 

\'~,;;l~ ~rector, Social and Rehabilita­
tion Services 

Certified to the Secretary of State --~J~u~nue~2~1~----------' 1982. 
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BEFORE THE BOARD OF HAIL INSURANCE, DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of 4,4,303 
Insured Crops 

NOTICE OF AMENDMENT OF 
4.4,303 INSURED CROPS 

TO: All Interested Persons. 

1. 
published 
Crops, at 

2. 
received, 

On April 29, 1982, the Board of Hail Insurance 
notice of proposed amendment of 4.4.303, Insured 
p. 780, Issue No. 8, MAR 1982. 

No comments, requests for hearing or testimony were 
and the rule was amended as proposed. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE STATE ELECTRICAL BOARD 

In the matter of the amendment ) 
of ARM 8.18.403 concerning gen-) 
eral responsibilities ) 

NOTICE OF AMENDMENT OF ARM 
8.18.403 GENERAL 
RESPONSIBILITIES 

TO: All Interested Persons: 
l. On April 15, 1982, the State Electrica'l Board published 

a notice hearing on the proposed amendment of 8.18.403 concerning 
general responsibilities at pages 633-634, 1982 Montana Adminis­
trative Register, issue number 7. 

The hearing was he'ld at the request of the Administrative 
Code Committee in an attempt to provide expanded notice and 
opportunity for public participation. Only one member of the 
public appeared in addition to State Electrical Board members 
and the licensing inspectors for the department. That individual 
did not testify. Letters were submitted in support of the amend­
ment by the Montana Chapter of National Electrical Contractors 
Association, Dale r"oucks, Wi1liam Barnhart of Electrical West, 
Inc., Charles Sweet of Kalispell Electric, Inc. and Tony Schmidt, 
manager of Reddi Electric in Billings. Several additional amend­
ments were suggested in two of the letters. The board will 
consider those suggestions at a later date. 

Two letters of protest were received after the deadline 
~or comments from John S. Neel, Vice-president of NRG Electric 
Company of Great Falls and Don J. Morrison, president of Rainbow 
Electr1c Company of Great Falls. The board considered the letters 
a~ well as those received in favor of the amendment and deter­
mlned that the amendment would greatly benefit the industry. 

_2. _For the reasons stated in the proposed rule notice 
and 1n v1ew of the letters submitted to the board, the board 
amends the rule exactly as proposed. 

3. No other comments or testimony were received. 

Certified to the Secretary of State, June 21, 1982. 
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BEFORE THE .fiSH AND GAME CO~ISSION 
Of THE STATE Of MONTANA 

In the matter o~ the amen~ent 
o~ Rule 12.6.90i relating to 
water s~fety regulations-

TO: All Interested Persons-. 

NOTICE Of AMENDMENT OF 
RULE 12.6.901 RELATING TO 
WATER SA~ETY REGULATIONS 

1. On April 15, 1982, the Montana Fish. and Game 
Commission published notice of a oroposed amendment to rule 
12.6.901 concerning wateT s-afety regulations at page 
of the 1982 Montana Administrative Register, issue number 7. 

2. The agency has amended the rule as proposed. 
3. No comments or testimony were received 

..s: 

Certified to Secretary of State --~J~u=n~e~l~7~·~1~9~82~---------

Reviewed & Approved: 

Water Quality Bureau 
Environmental Sciences Div. 
Dept. Health & Environmental 
Sciences 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rule 16.20.241 specifying 
laboratory fees for analyses ) 
of public water supply systems) 

TO: All Interested Persons 

NOTICE OF THE REPEAL 
OF RULE 16.20.241 

1. on May 13, 1982, the board published notice of a 
proposed repeal of rule 16.20. 241 concerning laboratory fees 
for analyses of public water supply systems at page 889 of the 
1982 Montana Administrative Register, issue number 9. 

2. The board has repealed rule 16.20.241 found on page 
16-910 of the Administrative Rules of Montana. 

3. No comments or testimony were received. 

In the matter of the adoption 
of a rule specifying fees for 
analyses of drinking water 
by the department of health 
and environmental sciences 

TO: All Interested Persons 

NOTICE OF THE ADOPTION 
OF RULE 

16.38.302 
(Laboratory Fees -­

Drinking Water) 

1. On May 13, 1982, the board published notice of a 
proposed adoption of rule 16.38.302 concerning fees for 
analyses of drinking water by the department of health and 
environmental sciences at pages 890 and 891 of the 1982 
Montana Administrative Register, issue number 9. 

2. The board has adopted the rule as proposed. 
3. No comments or testimoqy were received. 

,' 

J.rector 

Certified to the Secretary of State ____ ~Ju=n~e~2~1~,~1~9~8~2~----
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BEFORE THE DEPARTMENT OF REVENUE 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION) 
of Rules I (42.22.1301), II ) 
(42.22.1302), III (42.22.1303) 
IV (42.22.1304), V ) 
(42.22.1305), VI (42.22.1306)) 
VII (42.22.1307), VIII ) 
(42.22.1308), IX (42.22.1309)) 
X (42.22.1310) relating to ) 
the valuation and assessment ) 
of industrial property and ) 
the Amendment of Rule ) 
42.21.132, ARM, relating to ) 
the assessment of mining ) 
equipment. ) 

TO: All Interested Persons: 

NOTICE OF ADOPTION of Rules 
I (42.22.1301), II 
42.22.1302), III (42.22.1303), 
IV (42.22.1304), V 
(42.22.1305), VI (42.22.1306), 
VII (42.22.1307), VIII 
(42.22.1308), IX (42.22.1309), 
X (42.22.1310) relating to the 
valuation and assessment of 
industrial property and the 
Amendment of Rule 42.21.132, 
ARM, relating the assessment 
of mining equipment. 

1. On February 11, 1982, the Department of Revenue publi­
shed notice of the proposed adoption of rules relating to the 
valuation and assessment of industrial property; Rule I 
(42.22.1301), Rule II (42.22.1302), Rule III (42.22.1303), Rule 
IV (42.22.1304), Rule V (42.22.1305), Rule VI (42.22.1306), Rule 
VII (42.22.1307), Rule VIII (42.22.1308), Rule IX (42.22.1309), 
Rule X (42.22.1310); and the amendment of Rule 42.21.132, ARM, 
relating to the assessment of mining equipment. 

2. The Department has adopted the rules relating to the 
assessment and valuation of industrial property as proposed. 

3. The Department has adopted the amendments to Rule 
42.21.132, ARM, in the manner which is set out below. 

42.21.132 MINING EQUIPMENT. (1) (a) All machinery and 
equipment used 1n the mining process is classified in taxable 
classification 8, 15-6-138(b), MCA. Mining machinery and equip­
ment included in taxable classification 8 shall be that equip­
ment engaged in the extraction, excavation, burrowing or other­
wise freeing raw material from the earth. (Coal and ore haulers 
are not considered to be mining equipment for purposes of taxa­
ble classification and valuation. They are classified in taxa­
ble class 10 (15-6-140(c), MCA)). 

(b) Mining machinery and equipment, except that which is 
listed in the "Green Guide", is valued by trending the original 
installed cost to a current replacement cost, then depreciating 
on an age/life basis to compensate for ordinary physical wear 
and tear and obsolescence. 

(2) (a) Equipment used i,.!!_ the mining operation 0f_,extrac­
tion will be valued byUstng the procedures establtshed for 
heavy equipment (42.21.131, ARM). 
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(3) Mobile mining equipment as found in the "Green Guide", 
is equipment that moves freely about under its own power and/or 
on its own wheels and chassis, including any attachments used 
with or attached to such equipment. Mobile equipment does not 
include equipment that requires a foundation for the performance 
of the function for which it was designed and built. (History: 
Sec. 15-1-201 MCA; IMP, Sec. 15-6-135, 15-6-138, and 15-6-140 
MCA; Eff. 12/31/72; AMD, 1980 MAR p. 1727, Eff. 6/27/80; AMD, 
1981 MAR p. 316, Ef~3/27/8l.) -

4. A public hearing was held to consider the adoption of 
new rules to the evaluation and assessment of industrial pro­
perty and the amendment of rule 42.21.132, ARM, relating to the 
assessment of mining equipment. Appearing at the hearing in 
person was Minnesota Power & Light. Its comments and objections 
and the Department's responses were as follows: 

Minnesota Power & Light Company 

1. The "in-house" promulgation of trended depreciation 
schedules are violative of constitutional and legislative provi­
sions. 

(a) The public has the right to expect governmental agen­
cies to afford such reasonable opportunity for citizen par­
ticipation in the operation of the agencies prior to the final 
decision as may be provided by law. (1972 Mont. Canst. Art. II, 
§8.) 

(b) The legislature finds and declares pursuant to the man­
date of Article II, Section 8, of the 1972 Montana Constitution 
that legislative guidelines should be established to secure to 
the people of Montana their constitutional right to be afforded 
reasonable opportunity to participate in the operation of 
governmental agencies prior to the final decision of the agency. 
(Section 2-3-101, MCA.) 

(c) A state agency is " ..• any board, bureau, commission, 
department, authority, or officer of a state or local government 
authorized by law to make rules, determine contested cases, or 
encer into contracts. " Section 2-3-102(1), MCA; see also 
section 2-4-102(2), MCA. 

(d) Under both the open meeting law and the Administrative 
Procedure Act, a "rule" is " .•. any agency regulation, stan­
dard, or statement of general applicability that implements, 
interprets, or prescribes law or policy or describes the organi­
zation, procedures, or practice requirements of any agency. The 
term includes the amendment or repeal of a prior rule. 
Section 2-3-102(2); see also section 2-4-102(10), MCA. 

(e) "Notice, hearing, and submission of views. (1) Prior 
to the adoption, amendment, or repeal of any rule, the agency 
shall give written notice of its intended action. The notice 
shall include a statement of either the terms or substance of 
the intended action or a description of the subjects and issues 
involved, the rationale for the intended action, and the time 
when, place where, and manner in which interested persons may 
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present their views thereon. 
(2) The notice shall be filed with the secretary of state 

for publication in the register as provided in 2-4-312 and 
mailed within 3 days of publication to persons who have made 
timely requests to the agency for notice of its rulemaking pro­
ceedings. The notice shall be published and mailed at least 30 
days in advance of the agency's intended action. 

(3) If any statute provides for a different method of 
publication, the affected agency shall comply with the statute 
in addition to the requirements contained herein. However, in 
no case may the notice period be less than 30 days or more than 
6 months. 

( 4) Prior to the adopt ion, amendment, or repeal of any 
rule, the agency shall afford interested persons at least 20 
days' notice of a hearing and 28 days from the day of notice to 
submit data, views, or arguments, orally or in writing. In the 
case of substantive rules, the notice of proposed rulemaking 
must state that opportunity for oral hearing shall be granted if 
requested by either 10% or 25, whichever is less, of the persons 
who will be directly affected by the proposed rule, by a govern­
mental subdivision or agency, by the administrative code commit­
tee, or by an association having not less than 25 members who 
will be directly affected. 

(5) An agency may continue a hearing date for cause. In 
the discretion of the agency, contested case procedures need not 
be followed in hearings held pursuant to this section. If a 
hearing is otherwise required by statute, nothing herein alters 
that requirement. 

(6) If an agency fails to publish a notice of adoption 
within the time required by 2-4-305(7) and the agency again pro­
poses the same rule for adoption, amendment, or repeal the pro­
posal must be considered a new proposal for purposes of 
compliance with this chapter. 

( 7} At the commencement of any hearing on the intended 
act'on, the person designated by the agency to preside at the 
healing shall read aloud the 'Notice of Function of Administra­
tive Code Committee' appearing in the register. Section 
2-4-302, MCA. 

(f) Unless the rule is adopted pursuant to procedures set 
forth in the Administrative Procedure Act, it is invalid. 
Section 2-4-305(7}, MCA. 

Response: 

Since counsel has quoted directly, and extensively, from the 
MCA, as well as the Montana Constitution, one cannot take issue 
with the language which he employs. The law specified therein 
applies in Montana unless and until the Montana Supreme Court 
should otherwise decide. 

Minnesota Power and Light: 

(g) "Setting or changing the debasement factor effects the 
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final tax bill in exactly the same way as does the setting of 
the rate, and to allow the debasement factor to be secretly 
established or changed would completely frustrate the purpose of 
being able to review the tax rate later when it is set each 
year." District of Columbia v. Green (1973), 310 A.2d 848. The 
court ruled that the debasement factor is a 'rule' within the 
meaning of the Administrative Procedure Act. 

Response: 

Counsel quotes from a case which was decided somewhere 
within the reporting authority of the Atlantic Reporter. It was 
not a case decided by the Montana Supreme Court. Accordingly, 
it could, at best, be styled as persuasive authority. However, 
the Montana Supreme Court has never enunciated a similar prin­
ciple in one of its decisions. The principle, therefore, is not 
a statement of the present law in the State of Montana. 

Minnesota Power and Light: 

(h) Patterson v. Department of Revenue (1976), 171 Mont. 
168, 557 P.2d 798. 

Response: 

Counsel has cited a Montana case which was decided in 1976. 
However, he does not specify the rule of law or legal principle 
which the case purportedly supports or enunciates. Thus, it is 
impossible to discern his legal theory or argument. 

Minnesota Power and Light: 

2. Under the proposed rules, assessments are not made on 
market value. 

(a) Section 15-8-111 provides that "market value is the 
value at which property would change hands between a willing 
buyer and a willing seller, neither being under any compulsion 
to buy or sell and both having reasonable knowledge of relevant 
facts." Section 15-8-111(2) (a), MCA. 

(b) Proposed Rules IV and VI use "reproduction cost" and 
"replacement cost" instead of market value as the determining 
factor of the assessed value. 

Response: 

(a) The proposed rule on industrial property valuation 
agrees in its entirety with 1-58-111(2) (a), MCA. 

(b) In the effort to find market value of any property 
there are three universally accepted approaches. They are: 1) 
the sales comparison (market data) approach, 2) the income 
approach, and 3) the cost approach. Where insufficient data are 
available in any one of these approaches, the appraiser must use 
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the approach which uses the most reliable data. In the case of 
industrial Property, most all income streams and sales are so 
confused with other properties owned by the taxpayer they cannot 
be used. As a result of this fact, the appraiser is limited to 
the cost approach. The foundation of the cost approach is to 
estimate current replacement or reproduction costs. To arrive 
at current replacement cost from original cost, consideration 
must be g1ven to inflation; the increase in dollar cost for an 
identical item due to the erosion on purchasing power of the 
dollar over time. This rule in no way purports that replacement 
or reproductive cost is market value. They are only stepping 
stones on the way to find market value. 

Minnesota Power & Light: 

3. Certain portions of the proposed rules need clarifi­
cation. 

(a) Proposed Rule IV allows the appraiser to use his "best 
judgment" to establish the effective age of industrial improve­
ments to real property. Query: Does this mean the appraiser 
may determine the actual age of the improvement or does it mean 
he may determine the effective life of the property? 

(b) Rule IV requires the Marshall Valuation Service to be 
used to evaluate industrial improvements to real property. 
Query: Will these schedules be published? 

(c) Section 42.21.132(2)(b), ARM, which is being 
provides for a discount for extended use. Query: 
trended depreciation schedules of the Department 
likewise? 

Response: 

repealed 
Do the 
provide 

(a) As part of the process of determining market value, the 
appraiser must apply depreciation to current replacement cost of 
the property. This means that the appraiser must determine the 
effective age of a structure as opposed to the chronological 
age. Effective age is defined by the American Society of Real 
Estate Appraisers as: "The number of years of age that is indi­
cated by the condition of the building. If a building has had 
better than average maintenance, its effective age may be less 
than the actual age; if there has been inadequate maintenance, 
it may be greater. A 60-year old building may have an effective 
age of 20 years due to rehabilitation or modernization". With 
all appraisals, the amount of depreciation is subjective and is 
a product of the appraiser's ability and qualifications. 

(b) Marshall Valuation Service is a copyrighted publica­
tion. It is available to anyone who tenders their price. 

(c) Proposed amendments to Rule 42.21.132(2) (a) explain 
that "equipment used in the mining operation for extraction is 
valued by using procedures for heavy equipment (42.21.131, 
ARM)". Equipment used for the extraction of ore, coal, etc., 
performs the same function as heavy equipment on highway 
construction. Therefore, it should have the same method of 
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valuation. The old rules on mobile m1n1ng equipment and heavy 
equipment were identical. The amended rule does not suggest 
changing the method of valuing this property. 

Burlington Northern sent comments within the comment period. 
The comments and Department's reponses are as follows: 

Burlington Northern: 

(1) The proposed amendment to Rule 42.21.132, (1) (b) is in 
violation and conflict of MCA 15-8-111 in that it attempts to 
implement current replacement costs in the appraisal process 
rather than market value as mandated by law. Current Replace­
ment Costs have no relationship to Current Market Value as man­
dated by Montana statute. Current Market Value being defined as 
"the value at which property would change hands between a 
willing buyer and a willing seller, neither being under any com-
pulsion . " 

Response: 

The proposed amendments to Rule 42.21.132(1) (b) give suste­
nance to 15-8-111, MCA. There are three universally accepted 
approaches of valuing property to its market value. They are 
the income approach, the cost approach, and the sales comparison 
approach. When reliable data are available to give an indica­
tion of value from each approach, these three value indications 
are correlated into a single value estimate. Where reliable 
data are not available for each approach, the appraiser looks to 
the data in the approach where reliable information is avail­
able. Therefore, if an income stream cannot be isolated to a 
piece of equipment or if sufficient arms length transactions 
have not occurred to establish market data, the appraiser must 
turn to the cost approach. The cost approach is a method in 
which the value of a property is derived by estimating the 
replacement or reproduction cost, then deducting therefrom the 
estimated depreciation. 

Burlington Northern: 

(2) In addition, the proposed amendment continues the 
application of trending factors which further serves to separate 
the final determination of value from any realistic indicator of 
market value as was recognized by the 1981 Montana Legislature 
under Senate Joint Resolution No. 26 which states, in part "The 
Legislature has never mandated the use of a trending process in 
assessing ... 

Response: 

The use of trend factors is recognized nationally as an 
accepted tool in the appraisal process as part of the cost 
approach to value. In the absence of better information, the 
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original cost can be determined from the owner's property 
records. Trend factors aid the appraiser in arriving at market 
value by determining the current replacement cost from original 
cost. Trending factors merely compensate for changes in price 
levels from the date of purchase to the date of the appraisal. 
From this indication of current replacement cost, an amount is 
deducted for depreciation. Section 15-8-111, MCA, clearly pro­
vides the Department the authority to assess property at market 
value. Senate Joint Resolution 26, recently determined to be 
unconstitutional, should not enter into consideration on this 
matter. 

Burlington Northern: 

The proposed new rules under Rule VII addressing trending 
factors imposes an undue burden and expense upon the taxpayer. 

( 1) The undue burden is encountered by placing the sole 
responsibility upon the taxpayer to demonstrate to the Depart­
ment that another source of information can provide a more 
reliable indication of the replacement/production cost and thus 
the resulting market value for the industry as a whole. 

(2) The undue expense being implemented in developing such 
information to indicate the result upon the industry as a whole. 

Response: 

Rule VII intends to give the taxpayer the information where 
the Department of Revenue is currently developing their trending 
tables. The Department of Revenue continually examines sales, 
cost trends and any other reliable information that could lead 
to a reasonable conclusion of value to any property. If a tax­
payer can demonstrate that better market data are available, 
then the Department will use this information. This "better 
information" would not necessarily apply to the single tax­
payer's facilities, but to the "industry as a whole". This 
rule is to maintain equalization within a particular industry. 

Burlington Northern: 

By the implementation of trending factors, in addition to 
depreciation, the Department of Revenue, in effect, is double 
accounting for inflationary trends which are already built into 
the scheduled valuation approach. Also, Hearing Officer Ross 
Cannon, in an opinion issued December 9, 1980, ruled "A trend 
factor exceeds the scope of the legislative grant of authority 
to the Department ...• ". 

Further implementation of compelled approaches to valuation 
through the utilization of schedules, trending factors, valua­
tion guides, etc., serve to erode the approach to valuation 
which is recognized as theory based upon cost, income, and debt. 
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Response: 

As stated earlier, the trending factor adjusts the known 
cost of an item as of a certain period of time to the date of 
the appraisal by compensating for price change levels that have 
occurred during this time. Depreciation, on the other hand, 
lowers the current cost indication to compensate for any loss in 
the upper limit of value. Each have separate functions and will 
only act "in addition to" one another in economic periods of 
recession. In penods of declining prices, the "trend factor" 
will be something less than 100%. Depreciation is always a 
negative adjustment. 

The Legislature did mandate "Market Value". It further 
defined Market Value as "the value at which property would 
change hands between a willing buyer and a willing seller, 
neither being under any compulsion to buy or to sell and both 
having reasonable knowledge of relevant facts". The appraiser 
places himself in both positions, a willing buyer and a willing 
seller, then after reviewing all the "relevant facts" arrives at 
an opinion of value. These facts are examined under the guide­
lines of the universally accepted methods of the appraisal pro­
cess in determining market value. The theory of valuation based 
upon the cost, income and debt is used only in the unit 
approach. The unit approach---clOes not find market value as 
required by 15-8-111 for these properties. 

The Hearing Examiner made the following report to the 
Director on the basis of the comments received. 

Summary 

The central issue addressed at hearing and by written sub­
mission is the propriety of the Department 1 s use of trending 
factors to ultimately determine fair market value. 

Section 15-8-111, MCA, requires all taxable property to be 
assessed at 100% of its market value. To determine fair market 
value of any property there are three accepted approaches, they 
include: (1) the sales comparison (market data approach): (2) 
the income approach; and (3) the cost approach. The Department 
has concluded that due to the nuances of industrial and mining 
property the cost approach is the most accurate method of deter­
mining market value. This conclusion is reached from the Depart­
ment 1 s finding that there is insufficient data to utilize the 
sales comparison or income approaches. The Department having 
the statutory duty to determine market value is charged with the 
duty to choose the methodology which best determines market 
value of the taxable property. In this matter they have con­
cluded that the use of trending factors is essential to accura­
tely assess fair market value of industrial property and mining 
equipment. 

The Department contends the use of trend factors is a 
nationally recognized tool in the appraisal process as part of 
the cost approach. In response to concerns of replacement cost 
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being erroneously substituted for market value the Department 
contends replacement costs are only stepping stones on the way 
to finding market value through the cost approach. 

With respect to the voiced contention that application of 
trend factors results in double accounting for inflationary 
trends the Department responds that trend factors and depre­
ciation have separate functions and act only "in addition to" 
one another. Finally the Department contends Proposed Rule VII 
does not impose an undue burden on the taxpayer as that rule 
informs the taxpayer of the information from which the trending 
tables are established. The rule requires a demonstration by 
the taxpayer of more reliable information to apply to the 
"industry as a whole". The Department justifies this require­
ment by the necessity to maintain equalization within each par­
ticular industry. 

CONCLUSION 

The Legislature has required all taxable property to be 
assessed at 100% of its market value. !! 15-B-111, MCA. The 
Department has concluded that market value is best determined 
with respect to industrial property and mining equipment by use 
of a cost approach with reference to trending factors to deter­
mine replacement cost. The proposed rules and amendment imple­
ment and identify the Department's selected method to arrive at 
fair market value. 

The Department based on the objections and comments made has 
not made any changes in the rules as proposed. The change that 
is made to rule 42.21.132, ARM, is to correct an omission in the 
original notice as published. 

5. Authority to adopt and promulgate these rules is found 
in !!15-1-201, MCA. 

--~~~ 
ELLEN FEAVER, D1rector 
Department of Revenue 

Certified to Secretary of State 6/21/82 
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BEFORE THE DEPART~1ENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendnent 
of Rules 46.5.1102 and 46.5.1105 
pertaininq to the domestic 
violence advisory committee and 
grant applications. 

TO: All Interested Persons 

NOTICE OF THE AMENDHENT OF 
RULES 46.5.1102 AND 
46.5.1105 PERTAINING TO THE 
DOMESTIC VIOLENCE ADVISORY 
CO~rniTTEE AND GRANT APPLI­
CATIONS 

1. On April 29, 1982, the Department of Social and 
Rehabilitation services published notice of the proposed 
amendment of Rules 46.5.1102 and 46.5.1105, pertaining to the 
domestic violence advisory committee and grant applications on 
page 840 of the 11ontana Administrative Register, issue number 
8. 

2. The agency has amended the rules as proposed. 

3. No comments or testimony were received. 

In the matter of the adoption of 
Rules 46.15.101, 46.15.102 and 
46.15.103 pertaining to refuqee 
assistance. 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES 46.15.101, 46.15.102, 
AND 46.15.103 PERTAINING TO 
REFUGEE ASSISTANCE 

1. On May 13, 1982, the Department of social and Reha­
bilitation Services published notice of the proposed adoption 
of rules pertaining to refugee assistance at page 970 of the 
Montana Administrative Register, issue number 9. 

2. The agency has adopted Rules 46.15.102, REFUGEE CASH 
AfSISTANCE, and 46.15.103, REFUGEE MEDICAL ASSISTANCE, as pro­
posed. 

3. The agency has adopted Rule 46.15.101 as proposed 
with the following changes: 

46.15.101 DEFINITIONS (1) For the purpose of this 
chapter, the following definitions apply: 

(a) Refugee means an individual who: 
(i) is a national of Cambodia, Vietnam or Laos and en­

tered the United States on or after April B, 1975: or 
(ii) is a national of Cuba or Haiti and is an entrant to 

the United States as verified by the immigration and natural­
ization service through INS form I-94TI 

(iii) is a national of any country granted refugee status 
in the United States as verified by the immigration and 
naturalization service through INS form I-94. 
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(b) Assistance unit means all individuals who live in 
the same household and whose needs, income and resources are 
considered in determining the amount of assistance payments. 
Such individuals living together may consist of an individual, 
a couple, an intact family, or a combination of family mem­
bers, such as aunt, uncle, niece and nephew. 

4. flo comments or testimony were received. 

In the matter of the amendment 
of Rule 46.10.403 pertaining to 
the AFDC table of assistance 
standards. 

TO: All Interested Persons 

NOTICE OF THE AHENDMENT OF 
RULE 46.10.403 PERTAINING 
TO THE AFDC TABLE OF 
ASSISTANCE STANDARDS 

1. On May 13, 1982, the Department of Social and Reha­
bilitation Services published notice of the amendment of Rule 
46.10.403 pertaining to the AFDC table of assistance standards 
at page 976 of the !lontana Administrative Register, issue 
number 9. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received. 

In the matter of the amendment 
of Rule 46.12,3803 pertaining 
to the medically needy income 
standards. 

TO: All Interested Persons 

NOTICE OF THE AMENDIIENT OF 
RULE 46.12.3803 PERTAINING 
TO THE HEDICALLY NEEDY 
INCO!!E STANDARDS 

1. On Hav 13, 1982, the Department of Social and Reha­
bilitation Services published notice of the amendment of Rule 
46.12.3803 pertaining to the medically needy income standards 
at page 973 of the Hontana Administrative Register, issue 
number 9. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received. 

Certified to the Secretary of State ___ ...:J:::u:::n:.:e:::.....=2.=lc__ __ , 19 8 2. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF ~10NTANA 

In the matter of the adop­
tion of Rules 46.5.1201, 
46.5.1202, 46.5.1203 and 
46.5.1204 and the repeal of 
Rules 46.9.201, 46.9.202, 
46.9.203, 46.9.204 anct 
46.9.205 pertaining to sup­
plemental payments to recip­
ients of supplemental secur­
ity income. 

NOTICE OF THE ADOPTION OF 
RULES 46.5.1201, 46.5.1202, 
46.5.1203 AND 46.5.1204 AND 
REPEAL OF RULES 46.9.201, 
46.9.202, 46.9.203, 
46.9.204 AND 46.9.205 PER­
TAINING TO SUPPLEHENTAL 
PAYMENTS TO RECIPIENTS OF 
SUPPLEMENTAL INCOHE. 

TO: All Interested Persons 

1. On May 13, 1982, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption and repeal of rules pertaining to supplemental 
security income on page 966 of the Montana Administrative 
Register, issue number 9. 

2. The agency has repealed Rules 46.9.201, 46.9.202, 
46.9.203, 46.9.204 and 46.9.205 as proposed. 

3. The agency has adopted Rules 46.5.1201, PURPOSE, and 
46.5.1202, INDIVIDUAL ELIGIBILITY FOR STATE SUPPLEMENT, as 
proposed. 

4. The agency has adopted Rule 46.5. 1203 as proposed 
with the following changes: 

46.5.1203 ELIGIBILITY BASED ON LIVING ARRANGEMENT 
(1) In order for an individual to receive a state 

supplement, that individual must be a resident of one of the 
residential types of service facilities specified and defined 
in this rule. 

(a) Residential care facilities licensed by the depart­
ment of health and environmental sciences either as personal 
care facilities (50-5-101 (20) (a) (iii), MCA) or as room.!.!l9. 
houses or retirement homes (S0-51-163(5), MCA) a~a-beard 
£ae~~~e~e~ and which for the purposes of this rule the 
department of social and rehabilitation services determines: 

(i) rovide residential care to 5 or ersons: 
~~ prov~ e 24-hour on-duty persona serv~ces that 

include-all of the following: 
(A) three nutritious meals daily served in a family set­

ting or separate dining area; 
(B) individual beds and sleeping areas available; 
(C) washing and drying of personal clothes and linens 

with such frequency as to provide for proper hygiene: 
(D) protective oversight of residents meaning enhance­

ment of their ability to live in and be integrated into the 
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community and includes recreational activities, social activi­
ties, and assurance that individual needs are met; 

(E) transportation to medical, social, therapeutic, 
church and other activities; 

(F) preparation of special diets if required by the phy­
sician; 

(G) assistance with personal daily living activities as 
needed, e.g., eating, dressing, shaving, hair care, bathing, 
and getting in and out of bed; and 

(H) superv~s~on of self-administered medication pre­
scribed for the recipient by a physician or dentist. Super­
vision includes observing and recording that the medication 
was taken. 

(iii) provide care only to residents who are ambulatory 
or ambulatory with assistance from a personal attendant or 
mechanical devices; 

(i~~v) provide to the department of social and 
rehabilitation services information and documentation as 
requested to implement the supplemental payment. 

(b) Community homes for the developmentally disabled de­
fined in part 3 of Title 53, chapter 20, MCA and l~censed in 
accordance with sub-chapter 8 of Title 46, chapter 5, ARM by 
the department of social and rehabilitation services. 

(c) Group homes for the mentally disabled licensed by 
the department of health and environmental sciences as room~ 
houses or retirement homes afid--hea~d--£aei±~t~es, having 
services approved by the montana department of institutions 
app~op~~ate-~egiefia±-~eftta±-hea±th-eefiter, and serving only 
mentally disabled individuals identified by a mental health 
professional. 

(d) Foster care homes defined in part 3 of Title 53, 
chapter 5, MCA or part 3 of Title 41, chapter 5, MCA and 
licensed in accordance with sub-chapter 7 of Title 46, chapter 
5, ARM or sub-chapter 5 of Title 46, chapter 5, AID! by the 
department of social and rehabilitation services. 

(e) Semi-independent program facilities approved by the 
department of social and rehabilitation services and designed 
to enhance or maintain the independence of adults by providing 
individualized 24 hour on-call supervision, home and community 
life training, service coordination and support services to 
the residents. A semi-independent program facility is usually 
a cluster of apartments with one to three persons residing in 
each unit with each unit consisting of a kitchen, one or more 
bedrooms, a living room and a bathroom. 

5. The agency has adopted Rule 46.5.1204 as proposed 
with the following changes: 

46,5.1204 PAYUENT STANDARDS (1) The department of so­
cial and rehabilitation services has wi±±,-withia--±egia±ative 
app~epriatiefia7 set the following:mDnthly payment standards of 
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state supplement per client for each of the five facilities 
listed in R~ie-iii Arui 46.5.1203~ 

(a) residential care facil1ties - $104.00 
(b) community homes for the developmentally disabled -

$104.00 
(c) group homes for the mentally disabled - $104.00 
(d) foster care homes- $62.75 
(e) semi-independent program facilities - $36.00 
(2) The payments will be administered by the federal 

sociar-securi ty administration according to a state-federal 
agreement. 

(~ll A recipient must receive for personal needs a mini­
mum amount of forty dollars ($40) total from the state supple­
ment and the federal supplemental security income per month. 

6. The agency has thoroughly considered all verbal and 
written commentary received: 

COMMENT: We, as personal care home operators, are interested 
in who will make the rules for licensing personal care facili­
ties and whether we will have a chance to review and comment 
on them. 

RESPONSE: The department of health and environmental sciences 
will develop proposed rules for licensing personal care facil­
ities. Those proposed rules will be subject to public hearing 
and review. 

COHMENT: Hould a person whose income level is over $248.30 
but under $388.30 be eligible for the state supplement if in 
one of the eligible facilities? 

RESPONSE: This issue will be answered by the community ser­
vices division of SRS in a response to an ADM-200 request and 
not through a rule change. 

COW.ffiNT: Will residential care providers have to provide all 
the services listed in Rule III, Part (i), A through H 
(46.5.1203), particularly transportation, which could raise 
the insurance rates of the provider? 

RESPONSE: The provider must be able to provide all services 
listed or be able to arrange for those services to be provid­
ed. This issue will be covered in a residential care agree­
ment between the agency and the provider, and not by rule 
change. 

COMMENT: The rates of payment for each level of care should 
be included. 

RI:SPONSE: The rates as presented in the information on the 
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rules when proposed are being included in the final rule 
revision. 

COMMENT: Once the department of health and environmental 
sciences develops personal care rules, will the facilities 
still have to meet the criteria in Rule 3, subsection (i), A 
through H (46.5.1203)? 

RESPONSE: If the health department rules contain similar ser­
vice criteria, then that licensing will be satisfactory f~r 
the purpose of the state supplement program; if not, the crL­
teria will continue to be applied based on a residential care 
agreement. 

COH.HENT: Hill these rules result in a number of people not 
receiving payments or receiving lesser payment amounts? 

RESPONSE: Some individual payments will be reduced though the 
majority of payments will remain the same or will be in­
creased. The new semi-independent level of payment will bring 
additional persons into the program. 

COtmENT: I, as a foster home operator, need more than $328 a 
month per client, if possible. 

RESPONSE: The level of payment for foster care established by 
these rules will reduce the payment to this particular foster 
home operator to $347.30 with $40.00 of that amount going to 
the client for personal needs. 

COMHENT: What were the payment levels for semi-independent 
care based on and did that basis include Section 8 rental 
subsidies? We feel the payment level is low if not presuming 
Section 8 rental subsidies. 

RESPONSE: The basis for the payment levels were given in the 
SRS testimony and included client needs, cost of living and 
appropriations, but Section 8 rental subsidies were not con­
sidered. 

COMMENT: The reference to room and board facilities, 
rule, should be to rooming house or retirement homes 
103 (5), HCA). 

in the 
(50-51 

RESPONSE: 
rules. 

This reference will be corrected in the final 

COMMENT: Light personal care and custodial care requirements 
in the Foster Family Care Homes Act 53-5-302, HCA, are very 
similar to the requirements in Rule III (1) (a) (i) (iii) 

(46.5.1203). 
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RESPONSE: We grant that there are similar requirements in 
both adult foster care and residential care in the areas of 
meal requirements, bed requirements, and assistance in per­
sonal daily living activities such as eating, dressing, shar"" 
ing, hair care, bathing, getting in and out of bed, and medi­
cine supervision. The rule also requires that additional ser­
vices be provided to meet the residential care level of pay­
ment. Those services are community integration; recreational 
activities; social activities 1 special diets; transportation 
to medical, social, therapeutic, church, and other activities; 
and laundry services. 

COMMENT: The department has not indicated in the rules what 
methodology is utilized in arriving at the payment standards, 
and as a consequence recipients will be unaware of how a de­
termination of their individual state supplemental payments is 
made. 

RESPONSE: The presentation within a rule of the methodology 
for determining payment standards is not necessary. The lev­
els of payments are applicable to categories of residential 
service settings for recipients. Consequently, the method­
ology for arriving at the standards of payments does not in­
corporate factors based upon the individual other than their 
need for a certain service setting. The individual's state 
supplemental amount is determined for the state by the Social 
Security Administration in relation to the categorical status 
of service setting and individual resources. 

COMI-IENT: The establishment of the category of "residential 
care facilities" with the imposition of standards upon those 
facilities constitutes a licensing action by the department 
for which there is no explicit statutory authority. 

RESPONSE: The establishment of the category of "residential 
care facilities" is for the purposes of administering the 
state supplemental payments program and is not for the pur­
poses of licensing any facilities. These rules for state 
supplemental payments are not mandatorily applicable to all 
licensed personal care homes and licensed rooming houses and 
retirement homes. The only such facilities to which these 
rules would be relevant would be those facilities which chose 
to provide the residential services appropriate for recipients 
of state supplemental payments. In order to be qualified for 
state supplemental payments, the rules provide that indivi­
duals must reside in certain categories of facilities provid­
ing residential service settings. The department is recogniz­
ing a category of "residential care facilities", constituting" 
licensed rooming houses and retirement homes that provide cer­
tain additional services. The statutory authority for setting 
such criteria is provided by 53-20-204, MCA, which governs the 
state supplemental payment program. The department does not 
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have the authority to determine whether a facility included 
within the definition of residential care facilities by these 
rules will operate or not operate. The department may only 
in accordance with these rules and 53-20-204, MCA, determine 
whether a facility provides an appropriate residential service 
setting for recipients of state supplemental payments. The 
authority to determine whether personal care homes, rooming 
houses, or retirement homes, may operate or may not operate, 
in other words, be licensed or not be licensed, is with the 
department of health and environmental sciences in accordance 
with their authority under Part 1 of Title 53, Chapter 3, and 
related rules. 

L 
and Rehabilita-

Certified to the Secretary of State ----~J~uwn~e~2~1~-------' 1982. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rules 46.6.102, 46.6.302, 
46.6.303, 46.6.304, 46.6.305, 
46.6.306, 46.6.307, 46.6.405, 
46.6.406, 46.6.407, 46.6.408, 
46.6.409, 46.6.410, 46.6.411, 
46.6.516 and 46.6.517, the 
amendment of Rules 46.6.201, 
46.6.501, 46.6.502, 46.6.503, 
46.6.504, 46.6.505, 46.6.506, 
46.6.507, 46.6.508, 46.6.509, 
46.6.510, 46.6.511, 46.6.512, 
46.6.513 and 46.6.515 and the 
repeal of Rules 46.6.101, 
46.6.301, 46.6.401, 46.6.402, 
46.6.403, 46.6.404 and 
46.6.514 pertaining to the 
nature and scope of vocation­
al rehabilitation services 
and eligibility for those 
services. 

NOTICE OF THE ADOPTION OF 
RULES 46.6.102, 46.6.302, 
46.6.303, 46.6.304, 46.6.305, 
46.6.306, 46.6.307, 46.6.405, 
46.6.406, 46.6.407, 46.6.408, 
46.6.409, 46.6.410, 46.6.411, 
46.6.516 AND 46.6.517, THE 
M1ENDMENT OF RULES 4 6. 6. 2 01 , 
46.6.501, 46.6.502, 46.6.503, 
46.6.504, 46.6.505, 46.6.506, 
46.6.507, 46.6.508, 46.6.509, 
46.6.510, 46.6.511, 46.6.512, 
46.6.513 AND 46.6.515 AND THE 
REPEAL OF RULES 46.6.101, 
46.6.301, 46.6.401, 46.6.402, 
46.6.403, 46.6.404 AND 
46.6.514 PERTAINING TO THE 
NATURE AND SCOPE OF VOCA­
TIONAL REHABILITATION SERV­
ICES AND ELIGIBILITY FOR 
THOSE SERVICES. 

TO: All Interested Persons 

1. On May 13, 1982, the Department of Social and Reha­
bilitation Services published notice of the proposed adoption 
of rules, the amendment of rules and the repeal of rules per­
taining to the nature and scope of vocational rehabilitation 
services and eligibility for those services at page 1002 of 
the Montana Administrative Register, issue number 9. 

2. 
46.6.401, 
posed. 

The agency has repealed Rules 46. 6. 101, 46.6. 301, 
46.6.402, 46.6.403, 46.6.404 and 46.6.514 as pro-

3. The agency has amended Rules 46.6.201, 46.6.501, 
46.6.502, 46.6.503, 46.6.504, 46.6.505, 46.6.506, 46.6.507, 
46.6.508, 46.6.509, 46.6.510, 46.6.511, 46.6.512, 46.6.513 and 
46.6.515 as proposed. 

4. The agency has adopted Rules 46.6.102, DEFINITIONS; 
46.6,302, PURPOSE; 46.6.303, APPLICATION; 46.6.304, DETEffi~INA­

TION OF ELIGIBILITY; 46.6. 305, CLIENT ELIGIBILITY CRITERIA; 
46. 6. 306, SPECIFIC CRITERIA FOR RECEIPT OF CERTAIN SERVICES; 
46.6.307, EXTENDED EVALUATIONS; 46.6.405, PURPOSE OF FINANCIAL 
NEED STANDARD; 46.6.407, DETERMINATION OF FINANCIAL NEED PRIOR 
TO SERVICE; 46.6.408, INFORMATION FOR DETERMINATION OF FINAN­
CIAL NEED; 46.6.409, FINANCIAL NEED STANDARD; 46.6.411, CALCU­
LATION OF FINANCIAL SUPPLEMENTATION; 46.6.516, GUIDELINES AND 
STANDARDS FOR SERVICES PROVIDED BY CLIENTS; 46.6.517, FINAN­
CIAL LIMITATIONS as proposed. 
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5. The agency has adopted Rule 46.6. 406 as proposed 
with the following changes: 

46.6.406 ADAPTATIONS OF FINANCIAL NEED STANDARD 
(1) The department may, within its discretion, use adap­

tations of the financial need standard where the situation of 
an individual is one of special circumstances which are sub­
ject to objective definition by documentation. These obiec­
tively defined circumstances include: variations in need due 
to special needs accompanying designated types of disabil­
ities; variations in need based on the nature of living 
requirements in different localities; variations in need based 
on the nature of living requirements caused by particular 
rehabilitative services to be provided; and variations in need 
due to short periods of medical care for acute physical condi­
tions arising during the course of vocational rehabilitation. 
The department will,-by-wP~~~eft-~ei~e~e~, direct the exercise 
of this discretion and determine the circumstances in which it 
may be utilized. 

6. The agency has adopted Rule 46.6. 410 as proposed 
with the following change: 

46.6.410 RESOURCES 
Subsections (1) through (3) (a) remain the same. 
(b) capital assetsL ae-ae£~fted--by-de~ar~me~~ai--pei~ey, 

including both real and personal property; 
Subsections (3) (c) through (4) (e) remain the same. 

7. The department has thoroughly considered all verbal 
and written commentary received: 

COMMENT: Rule 46.6.406 and Rule 46.6.410(3) (b) each refer the 
r<'ader of the rules to "departmental policy". The matters 
involved are substantive provisions of general applicability. 
The implementation of departmental policy of general appli­
cability requires rulemaking (2-4-102(10), MCA). 

RESPONSE: The two references to "departmental policy" have 
been deleted. 

Certified to the Secretary of State --~J~u~n~e~2~l~---------' 1982. 
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BEFORE THE DEPARTUENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF HONTANA 

In the matter of the amendment of 
Rules 46.12.522, 46.12.523, 
46.12.524, 46.12.527, 46.12.532, 
46.12.537, 46.12.542, 46.12.547, 
46.12.552, 46.12.557, 46.12.567, 
46.12.582, 46.12.605, 46.12.805, 
46.12.806, 46.12.905, 46.12.915, 
46.12.1005, 46.12.1015, 
46.12.1025 and 46.12.2003 per­
taining to medical services, 
reimbursement 

TO: All Interested Persons 

NOTICE OF THE AHEND­
MENT OF RULES 46.12.522, 
46.12.523, 46.12.524, 
46.12.527, 46.12.532, 
46.12.537, 46.12.542, 
46.12.547, 46.12.552, 
46.12.557, 46.12.567, 
46.12.582, 46.12.605, 
46.12.805, 46.12.806, 
46.12.905, 46.12.915, 
46.12.1005, 46.12.1015, 
46.12.1025 AND 
46.12.2003 PERTAINING TO 
11EDICAL SERVICES 

1. On May 13, 1982, the Department of social and Reha­
bilitation Services published notice of the proposed amendment 
of Rules 46.12.522, 46.12.523, 46.12.524, 46.12.527, 
46.12.532, 46.12.537, 46.12.542, 46.12.547, 46.12.552, 
46.12.557, 46.12.567, 46.12.582, 46.12.605, 46.12.805, 
46.12.806, 46.12.905, 46.12.915, 46.12.1005, 46.12.1015, 
46.12.1025 and 46.12.2003 at page 896 of the 1982 Montana 
Administrative Register, issue number 9. 

2. The agency has amended Rules 46.12.523, 46.12.524, 
46.12.527, 46.12.532, 46.12.537, 46.12.542, 46.12.547, 
46.12.552, 46.12.557, 46.12.567, 46.12.582, 46.12.605, 
46.12.805, 46.12.806, 46.12.905, 46.12.915, 46.12.1005, 
46.12.1015 and 46.12.1025 as proposen. 

3. The agency has amended Rules 46.12.522 and 
46.12.2003 as proposed with the following changes: 

46. 12. 52 2 PODIATRY SERVICES, REHIBURSEMENT /GENERAL RE­
QUIREMENTS AND ~10DIFIERS ( 1) The Department will pay 

the lowest of the following for podiatry services not also 
covered by medicare: the provider's actual (submitted) charge 
for the service; ~he-~5~h-peree~~i~e-6~-~fie-r~~~e-6~-wei9R~ed 
~edie~id-Medi~~-efi~r~es-~6r-e~eh-serviee-e6vered-by-~fiis-rH~e~ 
or the department's fee schedule found in Rule 46.12.523. 

The Department will pay the lowest of the following for 
podiatry services which are also covered by medicare: The 
provider's actual (submitted) charge for the services; ~he 
~reviderLs--Medie~±d-Med±a"-eh~r~e-for-~fie-serv±ee~ the amount 
allowable for the same service under medicare; or the depart­
ment's fee schedule found in Rule 46.12.523. S~rvices paid by 
report (BR) will be paid at THE LOWER OF 70% of THE PROVIDER'S 
USUAL AND CUSTO!~RY CHARGES, OR FEES WHICH ARE COMPARABLE TO 
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USUAL AND CUSTOMARY CHARGES ESTABLISHED BY THE PROVIDER IN 
1980. aii--Meft~afta--pe~ia~~ie~~e--1988--~s~al--aftd--e~e~ema~y 
eha~gee-~e~-~he-speei~ied-ee~viee.-

Subsection (2) remains the same. 

46.12.2003 PHYSICIAN SERVICES, REIUBURSEHENT/GENERAL RE­
QUIREMENTS AND MODIFIERS The department will pay the 

lowest of the following for physician services not also 
covered by medicare: the provider's actual (submitted) charge 
for the servicer ~he-p~evide~~e-medieaid-mediaft-eha~ge-~e~-~he 
ee~vieer-~he-~5~h-pe~eeft~ile-e~-~he-~aftge-e~-weigh~ed-medieaid 
mediaft-eha~ges-~e~-eaeh-ee~viee-eeve~ed--hy-~his-~~ler or the 
department's fee schedule found in rules 46.12.2004, 
46.12.2005, 46.12.2006, 46.12.2007, and 46.12.2008T plus 21% 
for those services for which a dollar amount is specified. 

The department will pay the lowest of the following for 
physician services which are also covered by medicare: the 
provider's actual (submitted) charge for the service; ~he 
p~evidep~e-medieaid-mediaft-eha~ge-~e~-~he-ee~vieer-~he--ameMft~ 
allowable for the same service under medicare; or the depart­
ment's fee schedules found in rules 46.12.2004, 46.12.2005, 
46.12.2006, 46.12.2007, and 46.12.2008 plus 18 21% for those 
services for which a dollar amount is specified~ The follow­
ing reimbursement fee schedule and modifiers ap~liee ~ to 
all rules in this sub-chapter. 

( 1) Services paid by report (BR) will be paid at THE 
LOWER OF 65.2% OF USUAL AND CUSTOHARY CHARGES lvHICH ARE REA­
SONABLE, OR 94.-6889%--c-f-~ fees which are comparable to 
usual and customary charges established by the provider in 
!9~6 1980. 

Subsection (2) remains the same. 

4. The Department has modified the method for paying by 
report (BR) procedures for physicians to more accurately 
reflect the current administrative practices for determining 
fees for procedures paid by report (BR) . The Department has 
determined that 65.2% of a provider's usual and customary 
charges in 1980 are comparable to 94.6000% of the provider's 
1976 usual and customary charges. This determination was made 
using the Medical CPI-U. The Department also d~termined that 
65.2% of a provider's 1982 usual and customary charges is 
comparable to granting the two 10% increases authorized by HB 
500, which was passed by the 47th Montana Legislature. The 
use of 1980 usual and customary charges as an upper limit on 
payments for procedures paid by report (BR) will assure that 
increases in excess of those authorized will not be granted. 

The Department has modified the methods of paying by 
report (BR) procedures for podiatrists' services to more accu­
rately reflect the current administrative practices for deter­
mining fees for procedures paid by report (BR). The Depart-
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ment has determined that 70% of a provider's 1982 usual and 
customary charges is comparable to the granting the two 10% 
increases authorized by HB 500, which was passed by the 47th 
Hontana Legislature. The continued use of 1980 usual and 
customary charges as an upper limit on payments for procedures 
paid by report (BR) will assure that increases in excess of 
those authorized will not be granted. 

5. The department has thoroughly considered all verbal 
and written commentary received: 

cm!HENT: Comments were made emphasizing that reimbursement 
for physicians' services is stili substantially below billed 
charges. 

RESPONSE: There has been substantial improvement in levels of 
re~mburse~ent as authorized by the Legislature. 

cm1MENT: There is still concern with the timeliness of reim­
bursement. 

RESPONSE: The Department realizes the importance of timely 
payments for continued provider participation, and is working 
with the fiscal agent to assure timely payment of claims. 

~k~-i~ ~~oc~al and Rehabilita­
tion Services 

Certified to the Secretary of State ___ J_u_n_e __ 2_l ____________ , 1982. 
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BEFORE THE DEPARTHENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF 110NTANA 

In the matter of the amend­
ment of Rules 46.12.1201, 
46.12.1202, 46.12.1203, 
46.12.1204, 46.12.1205, and 
46.12.1206 and the adoption 
of Rules 46.12.1207, 
46.12.1208, 46.12.1209, and 
46.12.1210 pertaining to 
nursing home reimbursement 
under the state medicaid 
program 

TO: All Interested Persons 

NOTICE OF THE AMEND11ENT OF 
RULES 46.12.1201, 46.12.1202, 
46.12.1203, 46.12.1204, 
46.12.1205, AND 46.12.1206, 
AND THE ADOPTION OF RULES 
46.12.1207, 46.12.1208, 
46.12.1209, AND 46.12.1210 
PERTAINING TO NURSING 11011E 
REU1BURSEMENT 

1. On May 13, 1982, the Department of Social and Reha­
bilitation Services published notice of the proposed amendment 
of Rules 46.12.1201, 46.12.1202, 46.12.1203, 46.12.1204, 
46.12.1205, and 46.12.1206 and the adoption of rules pertain­
ing to nursing home reimbursement under the state medicaid 
program at page 1022 of the Montana Administrative Register, 
issue number 9. 

2. The agency has adopted Rules 46.12.1207, INCLUDABLE 
COSTS; 46.12.1208, COST REPORTING; 46.12.1209, OVERPAYMENT AND 
UNDERPAYHENT; and 46.12.1210, ADMINISTRATIVE REVIEW AND FAIR 
HEARING PROCEDURES as proposed. 

3. The agency has amended the following rules as pro­
posed with the following changes: 

46.12.1201 TRANSITION FROM RULES IN EFFECT SINCE APR~b-l, 
19~9 JANUARY 1, 1981 

Subsections {1), (2) and (3) remain the same as proposed. 
( 4) Operating and property rates determined in accord­

ance with ARI'1 46.12.1204 shall be subject to a phase-in 
process to yield a payment rate. The payment rate is the 
result of computing the formula: 

R•S+-~~--d±vkeee-~-~~,-~~--A+M-&-~~-~~ea~-~he" 
~e~e7-~e~-the-pe~iee-~~ly-l,-l98~ 7-~n~e~~n-~~"e-3e7-l983, 
0~ 

R-s+-f~-til!le~--(-(ii.+M-6-.e.-i¥-:i·d:ed--by--3-1-h--#-Pr+M--&-:h-g~eeM~ 
~na"-~~e,-~~-re~~-~~iy-~,-~~~~~-3e, 
!984,-o~ 
R•A+M7--#-ii.+M-6--~-~~-~~~"-~--~e~-~-pe~iee 
J~iy-17-1984-tn~e~gn-~~"e-38,-1985;-e~ 
R•S;-~~-A+M+S-~~=eg~~l-~~~-~es~-~-~e~e,-~-the 
pe~~ee-J~ly-17-198~-th~e~gh-~~"e-387-1985, 
whe~e-: 
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R-~~-~Ae-payme~~-~a~e-£o~-~ke-~eapee~~ve-~e~~o~~7 
6-~o-~ke-~~~e~~m-~a~e-~~-e££ee~-o~-JH~e-39,-l98~; 
A -i-s-~-o e~a~'l:~ -"ftt'te--e'!-~~-JHl l 7 --i-'J-8+,.--1-ft--ae­
eo~~a~ee-"~N.~h-~-4-6-.-l-2-.-}.M4- ~.--a-nd--l!'@'lf-:i:-8'ed-al'tl'nt~~o ly-~~ 
aeeo~~al'tee-w~~A-ARM-46.l~~l~94~5f, 
M-~o-~ke-~~ope~~v-~a~e-e££ee~~ve-JHlv-l7-l994;-~~-aeeo~~­
al'tee-wi~h-~~~.-i~-i~~~-~~~-~~ -'l:l't-ae­
eo~~a~ee W'I:~A ARM 46~l~~l~94 St~ 
R-RO+RP 
RO=T + ((A-T) DIVIDED BY 3), IF A-T IS GREATER THAN ZERO, 
FOR THE PBRIOD JULY 1, 1982 THROUGH JUNE 30, 1983, OR 
RO=T + (2 TIMES ((A-T) DIVIDED BY 3)), IF A-T IS GREATER 
THAN ZERO, FOR THE PERIOD JULY 1, 1983 THROUGH JUNE 30, 
1984, OR 
RO=A, IF A-T IS GREATER THAN ZERO, FOR THE PERIOD JULY 1, 
1984 THROUGH JUNE 30, 1985, OR 
RO=T, IF A-T IS EOUAL TO OR I.ESS THAN ZERO, FOR THE 
PERIOD JULY 1, 1982 THROUGH JUNE 30, 1985, AND 
RP=S + ((ti-S) DIVIDED BY 3) , IF H-S IS GREATER TI!Atl ZERO, 
FOR THE PERIOD JULY 1, 1982 THROUGH JUNE 30, 1983, OR 
RP=S + ( 2 TIMES ( (11-S) DIVIDED BY 3)) , IF M-S IS GREATER 
THAN ZERO, FOR THE PERIOD ,JULY 1, 1983 THROUGH JUNE 30, 
1984, OR 
RP=S, IF H-S IS GREATER THAN ZERO, FOR THE PERIOD JULY 1, 
1984 THROUGH JUNE 30, 1985, OR 
RP=S, IF M-S IS E()UAL TO OR LESS THAN ZERO, FOR THE 
PERIOD JULY 1, 1982 THROUGH JUNE 30, 1985, 
WHERE: 
R IS THE PAYHENT RATE FOR THE RESPECTIVE RATE PERIODS, 
S IS THE INTERIM PROPERTY RATE IN EFFECT ON ,TUNE 30, 
1982, 
T IS THE INTERIM OPERATING RATE PLUS ESTIMATED INCENTIVE 
FACTOR IN EFFECT ON JUNE 30, 1982, 
A IS THE OPERATING RATE EFFECTIVE JULY 1, 1984, IN 
ACCORDANCE IHTH AIUI 46.12.1204 (2), AND REVISED AtTNUALT.Y 
IN ACCORDANCE WITH Aru1 46.12.1204(5), 
M IS THE PROPERTY RATE EFFECTIVE JULY 1, 1984, IN 
ACCORDANCE 'HTH Arul 46.12.1204 (3), AND REVISED ANNUALLY 
IN ACCORDANCE WITH Aru1 46,12.1204(5). 

46.12.1202 PURPOSE A!ID DEFINITIONS 
Subsections ( 1) through ( 2) (f) remain the same as pro­

posed. 
(g) Uf€P+MRU-meal'ts-a-£ae~l~~y-ee~~~£~e~--hy-~ke--Ho~~a~a 

~epa~~mel't~-o£--keal~A-a~~--el'tv~~ol'tme~~al--oe~el'tees-~o--p~ov~~e 
~~~e~me~~a~e--ea~e--£o~--pa~ie~~a-wko--a~e-me~~ally--~eta~~ea. 
"Average nursing care time 11 means the sum of management hours 
of care for medicaid reci ients identified b the de artment 
in ~ts most recent at~ent assessment surve , d~v~ded the 
total number of me ~ca~ rec~p~ents surveye • FOR FISCAL 
YEARS BEGINNING JULY 1, 1983, THE HOST RECENT SURVEY SHA!,L 
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INCLUDE A SURVEY PERIOD OF NOT LESS THAN THREE MONTHS NOR MORE 
THAN SIX MONTHS. 

(h) "PROVIDER'S AVERAGE NURSING CARE TIME" MEANS THE SUM 
OF MANAGEMENT HOURS OF CARE FOR MEDICAID RECIPIENTS IN A 
SPECIFIC FACILITY AS IDENTIFIED BY THE DEPARTMENT IN ITS MOST 
RECENT PATIENT ASSES SilENT SURVEY. FOR FISCAL YEARS BEGINNING 
JULY 1 , 19 8 3 , THE MOST RECENT SURVEY SHALL INCLUDE A SURVEY 
PERIOD OF NOT LESS THAN THREE MONTHS NOR MORE THAN SIX MONTHS. 

-fht (i) "Average wage" means 50% OF the sum of starting 
salaries for job oren~ngs in the 300-series in the dictionary 
of occupational t~tles identified by the department in its 
most recent survey of jobs opened in Hontana' s job service 
offices during a twelve-month-or-more period, divided bv the 
number of job openings surveyed,., PLUS 50% OF THE SUM OF THE 
AVERAGE STARTING NURSING CARE SALARIES IDENTIFIED BY THE 
DEPARTMENT IN ITS MOST RECENT ~!AGE SURVEY, DIVIDED BY THE 
NUMBER OF FACII,ITIES SURVEYED, 

-fit--UP~evi~e~n-Mea~s--afty-pe~8eft7--e~efteyT--ee~pe~eeieft7 
pe~efte~ship-o~-o~he~-eft~iey-wh±eh--he8-eftee~e~--ift~e-e~-e~~ee­
Me~e-wieh--ehe--~epe~eMefte--~e~-ehe--p~evi~ift~-o~-ft~~ei~~-ee~e 
ee~vieee.,-

-fit (j) "Wa 
by the Montana JO 

of facility" means the number of whole 

admin­
person 
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(other than the titled administrator of the facility), with 
clay-to-day responsibility for the long-term care portion of 
the facility. In such cases, this other person must also be a 
licensed nursing home administrator. 

-fltt -frt J.9.l "Related parties" for purposes of interpre­
tation hereunder, shall include the following: 

(i) An-~~¥id~~~ ~ person or entity shall be deemed a 
related party to his spouse, ancestors, descendants, brothers 
and sisters, or the spouses of any of the above, and also to 
any corporation, partnership, estate, trust, or other entity 
in which he or a related party has a substantial interest or 
in which there is common ownership. 

(ii) A substantial interest shall be deemed an interest 
directly or indirectly, in excess of ~en five percent -ti9%t 
(5%) of the control, voting power, equity, or other beneficial 
interest of the entity concerned. 

(iii) Interests owned by a corporation, partnership, 
estate, trust, or other entity shall be deemed as owned by the 
stockholders, partners, or beneficiaries. 

(iv) Control exists when an-individHai a fierson or 
entity has the power, directly or indirectly, whet er legally 
enforceable or not, to significantly influence or direct the 
actions or policies of another individHa'!, person or entity, 
whether or not such power is exercised. 

(v) Common ownership exists when an-individHa'!, a person 
has substantial interests in two or more providers or entities 
serving providers. 

"fit -fqt (r) "Fiscal year" and "fiscal reporting period" 
both mean the~eili~yis ~rovider's internal revenue tax year. 

-fmt---llPre~er~y-ees~s -are ameHn~s-aiiewable-rer--raeili~y 
er-e~Hi~men~-de~reeia~ien7-in~eree~-en-ieane-£er-a-raeili~y-er 
eqHi~men~7-and-ieaeee-er-ren~al-e£-a-raeili~y-er-eqHi~men~~ 

-tnt---ll9~era~in~-eeetsll--are-~he--di£rerenee-be~ween-te~al 
ailewable-eeet-and-~re~er~y-eee~e. 

-tet---•eer~iriea~e-e£--Needll-is-~he--aHtheriea~ien-~e-~re­
eeed-wi~h--the-maltin,-e£--ea~i~ai--ex~endi~Hree-Hnder--6eetien 
±l~~7-~i~le-Mi-er-~he~6eeial-6eeHri~y-Aet7-and--eee~iene-59-5-
l9i-~hreH!h-59-5-39~-MeA. 

-t~t---llNew-raeili~y•--meane-an-en~irely--newly-eene~rHeted 
raeili~y--whieh-hae--ne~-~revided-nHrein!--eare-serviees--len! 
eneH~h-~e-have-a-eee~-re~er~-wi~h-a-eem~le~e-aHdi~-ae-~revided 
Hnder---ARM--46.1~.~~95-t6t---eeverin~---a--~welve-menth--rieeai 
re~er~in!-~eried. 

-tqt---llNew-~revider•-meane-a-~revider--whe-aeqHiree-ewner­
shi~--er--een~rei-er-a--eltilled-nHrein!--er-in~ermedia~e--eare 
raeility-whe~her-by-pHrehaee;-ieaee7--rental-a!POement7--er-in 
any-e~her-way;-eHbeeqHen~-te-~he-e££ee~ive-da~e-e£-~hie-rHle. 

-trt---llRa~e--yearll-means-~he-~revideris--rieeal--year--rer 
whieh-an-interim-ra~e-ie-bein!-iesHed. 

-tet---Ne~inal--ehar~e--meane-a--ehar~e--by--a--~evernment 
raeiii~y-~e-a-~riva~e-~a~ient-whieh-ame~n~e-te--leee-~han-hair 
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e~-tke-~et~~l-ellew~ble-eeete-pe~-d~y-~e~-~he-~~te-ye~~. 
-frt- (s) "Department audit staff" and "audit staff" mean 

personnel directly employed by the department or any of the 
de artment's contracted audit ersonnel or or anizations • 

.ft st- t 'Estimated econom~c li e' means the esti­
mated remaining-period during which the property is expected 
to be economically usable by one or more users, with normal 
repairs and maintenance, for the purpose for which it ~;as 
intended when built • 

.ftt- (u) "Rate year" means a 12-month period beginning 
,July 1. 

-f~t- (v) The laws and regulations and federal policies 
cited in this sub-chapter shall mean those laws and regula­
tions which are in effect as of 9etebe~-i!i! 7 1989. Harch 31, 
1982. 

46.12.1203 PARTICIPATION REQUIREHENTS The s~'i,lled-l'!~~e­
±1'1~-"Mld-- i-1~~ eA~e-.f-e:e-i.,t-i-ei~ providers participating 
in the Montana medicaid proqram shall meet the following basic 
requirements to receive pavments for services: 

Subsections (1) through (5) remain the same as proposed. 
~ provider maintaining patient trust accounts must 

insure that ~ funds maintained in those accounts ~ used 
only for those purposes for wh1ch the patient, e~ r~EGAL GUARD­
IAN, OR PBRSONAL REPRESENTATIVE OF THE PATIENT has given 
written delegation. ~ provider ~ not borrow funds from 
these accounts for ~ purpose. 

46.12.1204 REfMBHRSBMBN~-MB~H99 PAYMENT RATE ANB-PR9€B-
BHRBS 
Subsections 1 through 8 are deleted in their entirety. 
(1) Except as provided under ARH 46.12.1204(4), a 

provider's payment rate is the sum of an operating rate and a 
E[Operty rate, ad4usted by the phase in procedure provided in 
Al.M 46.12.1201(4). 

( 2) The operating rate is the result of computing the 
formula: 

A•B-~~-~~-t'i,mee-~~~~~~-r-.f$54,6i!~-~~~~-Brr 
d'i,v'i,ded-by-.9rr-±-Bf, 
whe~e.,. 

~he-eper~t±l'l!-r.'~te-per.'-d~y-e~-ser.'v±ee; 
B-±s-the-~r.'e~-w~,e-~e;~stmel'!t-~er-A-prev±der; 
e-~~-~-~~~~~-~~ly-~~--{~.--~.~~~fee~~-J~lv-± 7 
l983;-~l'!d-l.l88l-e~~eet±ve-J~ly-l;-l984; 
B-ie-the-l'!~mber-e~-l±eel'!eed-bede-~er-A-prev±der-t±mee-366 

e"'re• 
E-~e-the-pAt'i,el'!t-eAre-Ad1~stmel'!t-~er-A-prev±der• 
A(1)~B TIMES ((C TIMES ( $30.17 + ($54,627 DIVIDED BY D)) 
DIVIDED BY .9)) ± E), IF T IS EQUAL TO OR GREATER THAN 
THE RESULT OF COMPUTING A(1), OR 
A(2)=B THiES ( (C TIMES ( ($24.69 + ($54,627 DIVIDED BY D)) 
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DIVIDED BY • 9)) ± E) , IF T IS EQUAL TO OR LESS THAN THF: 
RESIJI,T OF COMPUTING A ( 2) , OR 
A 13) ~':', IF T IS LESS THAN A (1) AND GREATER THAN A ( 2) , 
WHERE: 
A(l), A(2), A(3) IS THE OPERATING RATE PER DAY OF 
SERVICE, 
B IS THE AREA WAGE ADJUSTMENT FOR A PROVIDER, 
C IS 1.0 EFFECTIVE JU~Y 1, 1982, 1.09 EFFECTIVE JULY 1, 
1983, AND 1.1881 EFFECTIVE JULY 1, 1984, 
D IS THE NUHBER OF T,ICENSED BEDS FOR A PROVIDER THIES 366 

ON 

is the 

if F is equal to 
from the a•Terage 

wage, or 
B~l.O if F is less than one standard deviation from the 
average wage, 
where: 
B is the area 

areas minus one 
one stan ar 

is the 

- (I. times K) 

l'i\te is the resu1 t of computing the 

11 ~ (((N divided by Z) times $5.,.8i! $6.09) times (O­
Q))) divided by .9 

(limited to 

is 
of 
of 
1, 
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1982), if the facility is of non-wood-frame construction. 
0 is 1.0 effective July 1, 1982, 1.06 effective July 1, 
1983 and 1.1236 effective July 1, 1984, 
P is .0400 if facility is of wood-frame construction, or 
.0333 if facility is of non-wood-frame construction, 
Q is the rate year minus 1983 (number of years the build­
ing has aged since 1983), or the rate year minus the year 
of licensure for facilities built after July 1, 1982. 
Z is 25 years if the facility is of wood-frame construc­
tion, or 30 years if the facility is of non-wood-frame 
construction. 
(b) For facilities with additions built subsequent to 

the initial construction, the age of the facility shall be 
determined by pro-rating on a square-foot basis. 

(c) For facilities extensively remodeled after July 1, 
1982, the actual a e of the facilit shall be reduced b one 
year for each 1,200 per bed of remodeling, to a maximum total 
reduction for remodeling of ten years. If the facility was at 
the maximum age of 20 years for wood-frame construction or 22 
years for non wood-frame construction at the time of 
remodeling, then the reduction for remodeling shall be made to 
that maximum age, rather than to actual age. 

Subsections (4), (4) (a), (4) (b), and (5) remain the same 
as proposed. 

46.12.1205 €96'P-REP9R'I'%N6 PAn!ENT PROCEDURES 

Subsections 1 through 8 are deleted in their entirety. 
Subsections (1) through (2) (f) remain the same as 

proposed. 
(3) If a provider has any deficiency as determined in 

ARM 42.12.1206(9), the department will conduct an audit of the 
provider's costs for the fiscal year in which the deficiency 
occurred and MAY collect any difference between the amount the 
department paid during the fiscal year and actual includable 
cost prorated· for services to medicaid recipients as deter­
mined in ARM 46.12.1207. Recovery will be in accordance with 
ARM 46.12.1209. If there are no deficiencies as defined in 
ARM 46.12.1206(9) 1 the provider retains the full amount the 
de artment a s durin the fiscal ear. 

Subsections 4) through (6) remain the same as proposed. 

46.12.1206 ABM%NfS'PRA'PfVE-REViEW-ANB-PAfR-HEARfN6 
PR9€EBBRES PATIENT ASSESSMENTS, STAFFING REPORTS AND 

DEFICIENCIES 

Subsections 1 through 3 are deleted in their entirety. 
(1) Each provider will report to the department each 

month the care re uirements for each medicaid atient in the 
fac1lity on forms spec1fied and prov ded by t e department. 

(2) Each provider will report to the department each 
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month the staffing provided at the facility on forms specified 
and provided bv the department. 

(3) Completed patient assessment forms and staffing 
report forms must be received by the department within ten 
days following the end of each calendar month. arlli-~-ee 
ee~~i£ied as aee~ra~e and eom~~e~e-hv ~fie adminis~~e~o~-o~ hie 
"les±')'nee. THE ADMINISTRATOR OR HIS DESIGNEE IIUST CERTIFY THAT 
THESE REPORTS, TO THE BEST OF HIS KNOWLEDGE AND BELIEF, ARE 
COMPLETE, ACCURATE, AND PREPARED CONSISTENT >VITI! ALL APPLICA­
BLE RULES AND DEPARTMENTAl, IIISTRUCTIONS. If the complete, 
accurate and certified forms are not received within the ten­
day period, the first available payment for long term care 
facilitv services will be withheld until such time as the 
forms are rece~ved. The use of the department's forms ~s 
mandatory. The reports as submitted shall be complete and 
accurate. Incomplete reports or reports containing inconsis 
tent datct w:t.ll be returned to the provider for completion or 
correction. 

Su~sections {4) through (7) (c) remain the same as 
proposed. 

(8) In addition to the actions s ecified in ARH 
46.12.1206 7 , for any provider with an ~dent~f~ed def~c~encv, 
the deoartment will: 

(a) Schedule and conduct an audit of the provider's cost 
report within 180 davs of receipt of the cost report covering 
the fiscal vear in which the deficienc occurred. 

b Determ1ne 1nclu able costs as spec~fied in Affil 
46.1~.1207 through audit procedures and MAY recover, in 
accordance with ARM 46.12.1209, all Rmounts aid 1n excess of 
1nclud11.ble costs. Amounts recovere w~ll be not less than 10% 
of amounts paid to the facility for the period for long-term 
care facility services. 

Subsections (9) through (9) (d) remain the same as 
proposed. 

4. The department has thoroughly consider all verbal 
and written commentary received: 

COHHENT: The proposed svstem is simply a flat rate svstem. 
Cosmetic modifications are included in the proposal, but it is 
still basicallv a flat-rate methodology. 

Rr~SPONSE: Although flat-rate systems are clearly allowable 
under Federal Hedicaid regulations, the proposed reimbursement 
is definitely not a flat-rate system. A flat-rate system 
would pay one rate to all facilities, or one rate to each 
class of facilities. The proposed rules determine rates based 
upon size of the facility, difficulty of patient mix, geo­
graphic area, tvpe of building construction, and age of the 
facility. This, then, is not a flat-rate methodology. 
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COMMENT: Some facilities have uncontrollable costs which are 
not experienced equally by all other facilities. For example, 
combined facilities utilize the Medicare step-down process 
which generally results in higher nursing home costs; 
for-profit facilities must pay property taxes; county and 
state facilities are mandated by law to pay employee benefits 
that can exceed those paid by some other facilities. There­
fore, it is unfair to establish basic operating rates based 
only on the size of the facility, even though that basic rate 
may be modified for patient assessment and geographic area. 

RESPONSE: The statistical procedures used to determine base 
operat1ng rates established ~hat 89% of total operating costs 
can be explained by the size of the facility. However, the 
Department recognizes that the other 11% is, in fact, unex­
plained variations. Therefore, in the revisions made to the 
original proposal, the Department has used a ran'ge of rates 
available for eadh size of facility. Use of this principle 
increases the statistical confidence level to over 99% and, 
thus, these relatively uncontrollable differences are 
accounted for in an equitable manner. 

COffiiENT: Facilities which have recently been sold have prop­
erty costs in excess of those allowed under the proposed 
rules. "Grandfathering" the interim rate as a whole will, as 
time goes by, force some facilities to use operating funds to 
pay fixed property costs. 

RESPONSE: The Department agrees that, for some facilities, 
such a situation could occur. Therefore, operating and prop­
erty costs ~1ill he treated separately for "grandfathering" 
purposes. 

cmmENT: The proposed rules relative to deficiencies will 
force SRS to collect back all payments in excess of actual 
costs whenever even a minor deficiency occurs. 

RESPONSE: The Department has modified its proposal to make 
collect1on of such payments optional at the discretion of the 
Department. This will still insure quality patient care but 
will eliminate the potential problems mentioned in this com­
ment. 

COI!t1ENT: What recourse does a provider have if he objects to 
a deficiency determination? 

RESPONSE: All Departmental actions are subject to administra­
t1ve review and the fair hearings process upon timely applica­
tion by the provider. 
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COMMENT: Since the Department will require a short-period 
6/30/82 cost report of the 42 facilities with fiscal year end­
ing dates other than June 30, it should be willing to pav 
those costs. 

RESPONSE: Since the Department generally requires an accrual 
bas~s of accounting, those costs should be reported in the 
period ending 6/30/82. Thus the Department will pay its 
appropriate share of those costs provided the total rate does 
not exceed reimbursement limits established in the rules in 
effect on June 30, 19R2. 

COMMENT: The Department must guarantee that it will not 
change its reimbursement rules for at least three vears in 
order to allow providers to accurately budget and adjust to 
this proposed payment system. 

RESPONSE: The Department agrees that it could be advantageous 
to all concerned if the proposed system could be guaranteed 
for three years. However, because of the uncertainty of 
Federal funding and the significantly fluctuating inflation 
rates of the past few years, as well as the uncertainties 
necessarily attendant with a totally revised payment method­
ology, the Department simply cannot make any such assurances. 

COMliENT: The Department's proposal is apparently to be in 
effect for three years. We suggest that the Department 
re-evaluate the system after 12 months to be sure that it is 
actually meeting its intended goals. 

RESPONSE: The Department '~ill continuallu monitor and evalu- · 
ate the proposed methodology and assess its effectiveness. If 
modifications are found to be necessary, appropriate rule 
changes will be proposed. 

COMMENT: The Department should use a three-to-six month aver­
age for patient assessment data when rates are to be altered 
after initial rates are set under this svstem. This would 
preclude the potentinl of a one-month shift in patient popu­
lation characteristics drastically changing a rate in an inap­
propriate manner. 

RESPONSE: The Department agrees, and the applicable change 
has been made effective for all rate determinations after 
July 1, 1983. 

COMMENT: The mean should he used as a base point for making 
geographic area wage adjustments rather than using one stan­
dard deviation. Using one standard deviation could result in 
substantial inequities. 
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RESPONSE: The Departnent has used one standard deviation as a 
basis for adjustment because wage areas do not operate as 
entirely autonomous units. In fact, there is likely to be 
considerable interaction between wage areas, that is, a facil­
ity in a given wage area may hire many of its employees from 
other adjoining areas. Therefore, wage area adjustments 
should only be made for extremely low cost or high cost areas. 
To do otherwise would be to potentially overpay or underpay 
facilities without genuine regard to the actual wage situ­
ations. 

C0!1MENT: The $5. 8 2 maximum property rate was based upon 
actual construction costs of 9 facilities and imputed costs 
for 5 leased facilities. Since the Department assumed that 
these 5 leased facilities were of lower cost than the over-all 
average construction cost, it has artificially set the cost of 
a new facility too low. 

RESPONSE: When the $5.82 figure was calculated, the Depart­
ment did impute a value to the 5 leased facilities based upon 
the average cost of for-profit facilities. Since those 5 
leased facilities are all for-profit, this seemed to be a rea­
sonable method of determining average construction costs. 
However, the Department has re-calculated the average using 
only those 9 facilities for which it has accurate cost data. 
The result was a maximum property rate of $6.09, which the 
Department has incorporated in the final rule. 

COMHENT: The imputed down-payment should consist of only 20% 
of the construction cost, rather than 20% plus the cost of 
moveable equipment. 

RESPOllSE: It is the Department's position that 20% of the 
construction cost plus the cost of moveable equipment is a 
reasonable down-payment requirement. In fact, this will 
generally result in an average total down-payment requirement 
of about 28%, which is significantly less than the down-payment 
requirements of many other states. 

emiNENT: The rule proposal should be amended so that a per­
sonal representative of the patient can give written permis­
sion for expenditures from patient trust fund accounts. As 
originally proposed, it appears that actual legal guardianship 
will have to be obtained by someone for many patients. 

RESPONSE: The final rule has incorporated this suggestion. 

COMI·lENT: The methods used to determine the base operating 
rates were completely unfair in that higher cost facilities 
were excluded from the base data. 
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RESPONSE: All costs reported for FY 1980 were analvzed in 
determ1.ninq base onerating rates. Hhen those costs were 
regressed against facility size, it was found that 9 facili­
ties were true "nutlvers", that is, their costs were so high 
or so low as to improperly skew the 'results for the majoritv 
of facilities. Exclusion of such outlvers is an accePted sta­
tistical practice. The intent, and the result, wa·s not t.o 
louer base operating rates, hut rather to determine equitable 
base operating rates. Failure to exclude those "outlyers" 
would have resulted in statistically questionable results. 

COIIJIIEN'!': Return on equi tv is an allowable cost and should be 
used as part of the base data. 

RESPONSE: Return on equi tv is an allowable cost for purposes 
of determining retrospective rates under the current reim­
bursement rules only. It is, in fact, an "opportunity" cost 
but it is not an out-of-pocket expense and therefore it was 
properlv not included when the actual cost of providing 
services in an "efficientlv and economically operated facil­
ity~ was caJ.culated. 

COMHENT: Adjustments :"or patiPnt assessment should be made 
more often than annually. 

RESPO!lSE: The Department will closely monitor patient assess­
ment result!> and \~ill propose apnropriat.c rule changes if 
annual a<iiustments prove to be i_nadequate. nased on current 
infornation, annual ad4ustments anpear to he adequate. 

CO~MENT: Use of the 300-Series of Montana Job Services' Dic­
ti.onary of Occupational Titles by il:self is not a satisfactory 
indicator of ~1age levels because it includes no nurses. 

RESPONSE: The Department will use an average composed of 50% 
JOO Series information and 50% starting wages for actual nurs­
ing home employees. 

COtll·!ENT: Why is onlv 71% of the area adjustment factor 
applied to op.eratinq costs? 

RESPO!lSE: The area adjustment factor is an adjustment for 
wage difference. On the average, 71% of operating costs con­
sist of wages and salaries. 

COHt·IENT: Patient assP.ssnent adiustments shnuld be based on 
mean patient assessment data rather than on one standard devi­
ation from the mean. 

RES POllS£: The Pepartment ngreed tn this change prior to pub­
licat~nn of the proposal and this remRins in the final publi­
cation. 
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COl"ltiEtlT: SnallPr-si~cd facilitiP.s are more P.xpensive on a 
per-patient-day basis and vour proposnl Must consider this 
fact. 

RESPONSE: 
las used 
pre~ i Sf~ l ~' 

The proposal does recogni~e this fact. The formu­
to calculate hase operating rates will produce 

that result. 

COIIHE!l'r: The patient asses!'lment svsten will classifv all 
patients as "intermediate" and, if optional services are elim­
inated h" the l~edir:aid proqram, the statr> ~~ill lose a lot of 
r1oney. 

RESPflNSE: The patient asse~srnent svstem will determine diffi­
culty of care as expresseC! in management Minutes. It will not 
~irectly deterMine level of care. 

COI!IIENT: Older facilities cost far less to build per square 
foot than newer facilities. The property component of the 
rule fails to recoqnize this fact. 

RESPONSE: The property component of the proPosed rulP. is 
baseC!, fn part, precisely on that fact, because age is one of 
the factors in C!etermining oropertv rate. 

CO!Il!ENT: Hhen the supposed cost of operating 11n efficient and 
econoMic facility was C!etermined, the costs associated with 
facilities having numerous deficiencies were included. Since 
these deficient facilities tend to be the lower cost ones, the 
result is an artificiallv low base operating ratP.. 

RESPONSE: The Department included only those facilities which 
were ll.censed b~· the state and certified for l~edicaid partici­
pation. llhile it is true that some facilities did operate 
~~ ~ th minor deficiencies which were being corrected or, in a 
few cases, with waivers issued by the Department of Health, it 
is incorrect to state that these tended to be the lower cost 
facilities. In fact, both low and high cost facilities have 
t.cmporary deficiencies or waivers. Thus the Department is 
confident that its basic data is not skewed in either a posi­
tive or a negative direction. If such were the case, the 
statistical confidence level would he significantly lower. 

COl'lHE~lT: The meaning of "Nursing care time" as it is used in 
46.12.1204 is unclear. 

RESPO!lSE: The Department has eliminated any potential con­
fusion bv specifically defining both "Average nursing care 
time" and "ProviC!er's avernqP. nursing care time". 

comtENT: The pr-oposed propertv rules must incluC!e a step-up 
for facility sales. 
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RESPONSE: The propertv component of the proposed rules seekr; 
to pay a reasonable rate for use of each specific facility. 
That rate is based upon the age and tyoe of construction of 
the facility. As long as inflation continues above approxi­
mately 4% a year, property payments to each facility will 
increase each year. However, since a sale neither causes a 
facility to become younger nor does it increase the quality of 
its construction, there is no logical reason to increase 
property rates due to sales. 

COHHENT: The certification of pe~tient assessment and staffing 
forms should require a statement of accuracy "to the best of 
the administrator's knowledge and belief" rather than an out­
right guare~ntee of accuracy. 

RESPONSE: The final rule incorporates this recommendation. 

COMHENT: The property section of the proposed rule does not 
allow compensation for recent remodeling of a facilitv 
although it does make specific provision for remodeling which 
occurs after July 1, 1982. 

RESPONSE: Property rates are calculated on the ':Jasis of age 
and type of construction of the facilitv •·lith specific pro­
visions for remodeling occurring after July 1, 1982. Although 
there is no provision for remodeling prior to .Tulv 1, 198?., 
property rates are to be "grandfathered" separately from 
operating rates and therefore any recent remodeling will be 
adequately reimbursed. 

COMHENT: I am convinced that, as a direct result of these 
proposed rules, the quality of patient cA.re in Hontana will he 
severely impaired and the facilities which have provided the 
best care are going to be the ones receiving little or no in­
creases in their rates, while the largest increases will qo to 
the poorest quality facilities. It appears that SRS will be 
saving some money on this proposed change and therefore cares 
very little about the living conditions that may result. 

RESPONSE: Quality care is the Most basic concern of the 
MedicaJ.d program. under the current reimbursement method­
ology, there is no direct relationship between rates and 
quality. The proposed rules will implement controls and safe­
guards relative to quality of care which will inevitablv serve 
to improve the over-all level of care in Montana. The svstem 
will reward efficient facilities and, over time, cause ineffi­
cient and/or uneconomic facilities to make better use of their 
available resources. These results are clearly in the best 
interests of the patients, the facilities, the Medicaid pro­
gram, and the taxpayers of Hontana. 
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COI111EliT: A retrospective adjustment should be made at the end 
of each fiscal year to reimbursa uncontrollable costs such as 
utilities, union-mandated wage increases, propertv taxe~, 
employee benefits when they mu.st leqally be increased, facil­
ity repairs, and medical supplies. 

RESPONSE: With the addition of an upper and lower limit, the 
proposed rules will account for unusual cost increases. To 
implement the suggested retrospective adjustments would be to 
virtually abandon the cost controls inherent in a prosoective 
rate svster:1. However, the Department will c0ntinually monitor 
all aspects of the proposed system to insure that rates are 
adequate to allow for the provision of efficiently and econom­
ically delivered services. 

COIIHENT: The proposed rules assume 90% nccupancy for all 
facilities. This is totallv unreasonable in certain sections 
of the state. The Departme~t should consider usinq one nf the 
following alternil.tives: (1) 85% rather than 90%; (2) an esti­
mated occupancy for each individual facilitv; or (3) an aver­
age occupancy rate for each area of the state, perhaos similar 
to the gengraphic wage adjustment. Everv facility operil.ting 
today was approved by the Certificate of Need process and, if 
too many beds were built because of errors in that process, 
the state should not expect providers to have to suffer as a 
result. 

RESPONSE: Actual occupancy for FY 1980 was sliqhtly under 
92%; it was sliqhtly over 92% for FY 1981. Thus the use of 
90% is actually· somewhat liberal. However, 90% is qenerallv 
assumed to be an acceptable occupancy by most planning organi­
zations and therefore 90% was selected. There is no valid 
reason for using 85% as suggested, and use of either actual 
occupancy by facility or by area would only serve to finnn­
cially encourage low-occupancy. It would seem that each 
low-occupancy facility should explore its own range of 
possibilities and determine what actions could be taken to 
make better use of its available resources. In areas with 
apparently chronic occupancy problems, a facilitv could 
consider such alternatives as personal care and/or adult dav 
care to better utilize its physical plant. Because 
non-institutional services like home health and adult day care 
are likely to expand in the future with the potential result 
of fewer individuals requiring nursing home care, occupancy 
problems for some facilities may yerv well be expected to 
continue or increase. It is the Department's position that 
better use of available space is a far more attractive 
alternative than subsidi7.ing empty beds, from both the state's 
perspective and in the long run from the facilities' 
perspective as well. 
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C0!11-!ENT: The Department appears to be planning to send poor­
ly-defined, probably unqualified "review teams" into nursing 
homes on an undefined mission to look for und.:.fined deficien­
cies. 

RESPOHSE: The Department will, of course, utilize only quali­
fied employees or contractors as review team members and their 
purpose will be to look into specific problem areas. 

CO~U!EUT: The Department of Health and Environmental Sciences 
already connucts adequate facility surveys. The Department is 
only seeking to add another layer of bureaucratic duplication. 
The result will be additional unnecessary expense. 

RESPONSE: There will be no duplication of effort between DHES 
and SR.S. 'i'he revie\v functions of each Department can only 
serve to enhance each other and the result will be better 
quality assurance. 

COMHENT: It is our understanding that audits will only be 
conducted when the Department intends to initiate a collect­
back. Is this true? 

!U;SPO!lSE: No. Field audits and desk reviews will continue to 
be conducted. In order to accurately evaluate the performance 
of th~ proposed system, audited cost information will have to 
be available. 'i'he scope and direction of the audit function 
will be altered somewhat in order to more closely examine em­
ploye" hours and other factors, but routine field audits and 
desk reviews will be continued. 

CO!JI.lENT: Federal regulations require prior approval by the 
Secretary of the u.s. Department of Uealth and Human Services 
of any proposed reimbursement rule ch'l.nges. 

RESPONSJ::: 45 CFR §447. 256 (2) permits an effective date no 
sooner than the first day of the quarter in which the agency 
subQits the required assurances and related information 
described in 45 CFR §447.255. Under this requirement the new 
rates can become effective on July 1, 1982 if the state agency 
submits the proposal for review prior to September 30, 1982. 

COli.HEl!T: The 25% parameter which is used to cause a facility 
to pay back all Hedicaid funds in excess of actual costs is 
too broad. lie recommend that the figure be reduced to 15%. 

RESPONSe:: llhile 25% is indeed a very \lide parameter, the 
Departrnent' s intention is to depend on that figure only in 
extreme and unusual circunstances. Prior to ever reaching a 
staff deficiency of 25%, it is the Department's opinion that 
other deficiencies will be noted which will cause a careful 
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analysis of the ~uality of care in that facility to be 
performed. Because various providers may be able to operate 
with varying levels of staff efficiency, it is important that 
the figure used to trigger mandatory pay-backs not be set too 
lo;;. Theretore, 25% was chosen, not because this would likely 
be the first indication of a problem, but rather because this 
figure should allow for any reasonable staffing range. 

1L 
Certified to the Secretary of State ------~J~u~n~e~2~1~------• 1982. 
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nF.:PORI:: THE DF.PARTMF.NT OF SOCil\L 
Jl.tlD P.EHARILITA':'Iotl SERVICES OF THE 

STATE flF !IONTANA 

In the matter o~ the adoption of 
Rules 46.14.101, 46.14.102, 
46.14.104, 46.14.105, 46.14.106, 
46.14.~01, 46.14.202, 46.14.?.03, 
46.14.204, 46.14.205, 46.14.206, 
46.14.?.07, 46.14.301, 46.14.302, 
46.14.303, 46.14.304, 46.14.305, 
46.14.401 and 46.14.402 pPrtaininq 
to the low income '~eathf'ri~Atinn 
assistance program 

TO: ~11 Interested Persons 

NOTICE OF '!'HE ADOPTION 
OF RULES 46.14.101, 
46.14.102, 46.14.104, 
46.14.105, 46.14.106, 
46.14.201, 46.14.20?., 
46.14.?03, 46.14.204, 
46.14.205, 46.14.206, 
46.14.707, 46.14.301, 
46.14.30~. 46.14.303, 
46.14.304, 46.14.305, 
46.14.401 and 
46.14.402 PERTAINING 
TO '!'HE LOV1 H!COHF. 
~-7F.l,':'HERI7./\TIOtl ASSIS­
TANCE PROGRAI\ 

1. On !lay 13, 19R2, the Departr.-~ent of Social and 
Rehabilitation Services pub1ishec1 notice of the adoption of 
rules pertaining t:o the low inr:ome weatherization assistance 
Program at page 982 of the !lontana Adl'linistrative Register, 
issue numher 9. 

2. The agencv has ndopted Rules 46.14.101, SAFEGlH\RD­
ItlG/SHARING INFORMATJON, 4fi.l4.102, ROLF. OF THE LOCAL COli­
TRACTOR, 46.14.104, FAIR IIEART!IGS, 4~.14.105, REFERRAT,S TO 
TilE DEPARTMENT OP REVENUE, 4fi.14.~0~, ~PPLICATIO!lS TOm: VOL­
UNTARY, 46.14.301, DEFil!ITIO!l OF' HOUSEHOT,D, 46.14.304, 
INCOME, and 46.14.30S, RESOURCES, as oropnsed. 

3. The agencv has a~opted the followinq rules as pro­
posed with the fol lo\•linq chanqes: 

46. 14. 106 FRAUD ( 1) Hhoever knowingl\• obti' ins hv neans 
of a willfully false stntenent, representation, or imperson­
ation or other fraudulent device lo1~ income weatherizntion 
assistance to which hef~he is not entitled is quiltv of theft 
as provided in 45-6-301, llCA. 

Subsection (2) ~enains the same. 

4 6. 14. 2 01 INTERVIF.\15 REQUIRED AND CONTENT OF I!ITERVIEIVS 
(1) Rights and responsibilities explained. 
(a) A ~taff member of the local contractor shnll inter­

view all applicants or persons authori•ed to act responsihlv 
on behalf of aoplicants who contact the offices nf the local 
contractor to apply for low income weatherization assistance. 
During the first interviP.w 1 the staff Member shall e>:plain 
the person's rights, outline his responsibilities and 
describe the process \n the system which mav nffect the 
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client. (See ARI' 46.14.203 for exceotions.) 
(2) The staff mel'li;er shall explain to the T)crsnn annlv-­

ing all factors of elinih-Llitv •·1hich nl1"'t he snhst:ant:i"tt.cd 
and assist the oerson to under~tand the requlat:inns qovnrninq 
his eligibility and receipt of hencf.its. T11e staff ne!'lhcr 
shall inforl'l the client of the availahilitv of the rnquln­
tions affecting cUqibiUtv as found in the l\nminist:rat:ive 
Rules of tlontana 46. 14.101 thrrmqh 46.14. 40?, conies nf' tlhir.h 
are available and ·may be inspect:nn in the offices of the 
clerk and recorder ann the clerk of court in each countv. 

Subsection (3) remains the sane. 

46.14.203 PT,ACE OF APPLICATION (1) The Place o<' 
application shall "oi:-ee-~~--f~-t'.m'l"'~--on-~~--wct"ro-lr 
~"~-dft~-~~~ he open from 8:00 a.m. to 5:00 p.n. 
l'londa s throu h Fridavs with the ex("eptinn of reco ni?.ed hal­
l. avs .. 
-----Subsection (2) remains the sal'le. 

46.14. 204 INVESTIGATION OF EJ.IGITIILITY (1) Tnvesti.qa­
tions of eligih1lity will include sc~ur1~q inforMation frnl'l 
the person applvinq for or receiving henefi ts and such oth!•r 
investigation as Mil.V bn rlt?.ter.mincd necessar" ">•r the depnrt­
l'lent. 

(a) Each application for assisti'mcc •.-lill. he prnmptlv 
and thnre>ughlv investigated h" a staff Memher of the loc11.l 
contractor. If a case is picked for quality cnntrnl review, 
the client must cooperate-. or he suh'iect to reduced or 
terminated benefits. 

46.14. 205 PROCF.DURF.S F()J,J,O\'lF:'.!'> IN PR0CCSSJ.JI(', APT>LTCI\.T!O!lS 
(1) Procedures followed in AetC~rmininq eliqihil i tv for 

low incone weatherization assistance and determining prioritv 
for service are: 

(a) Application is filed lJy apolicant together "i.th 
all necessarv verification for rletermining financial eliqi­
hili tv and priori tv for service. ':'he staff ncmher of the 
local contractor accepts the application and determines 
financial eliqibilitv and priority for service. The client 
is notified of the reasons for approval or disaporoval of his 
application. 

(h) Financial eliqihilitv requirements that must be 
verified are: 

(i) current receipt of benefits under supplemental 
securitv incoMe or aid to families uith dependent children; 

(ii) incoMe; 
(iii) lack of tav dependfmcy status for individuals 

enrolled at least half time in an institution of higher edu­
cation. 

(c) If reasonable douht exists as to the accuracv of 
the infornation provided hv the client, the tvpe of dwelling, 
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(inclurlinq tha numhet: of hec'!t:OOI:1S and/ot: the priMarv heatinq 
:Fu<d/vendor) rnust also he verified. 

46. 14. ?06 NO'!'IFICATJON OF I:LIG!fiJJ,ITY DllTI~Rt\JNATION 
( 1) An individual \·tho Makes appl icntion for low income 

w~atheri~ntion assistance will receive written notice of eli­
qi.!-)ilitv inclnc'!ing priority for ser•.•ice within 45 davs of the 
date of application. If the appli~ant is rletet:mined ineligi­
ble, notification shnll include the reasons for nonapproval. 
7he nntice of decision shall be mnrle 1-)v thP local ~ontrnctor 
immerli.ab~l'.' follmTing final decision on the application. 

(2) llouseholc'!R determinerl eliqihle hut not prioritized 
~h. -;n';~<Jh to receive service .M~S~ he re~etez:mined for 
olvn.h~l1..v after one oar from 1n1.t1.al a Pllt~at.con except 
that rei1etP-rrnl.natl.on mav be Ma e •-nt 1n a .., reason-

4 6. l 4. :}07 NO~ ICE OF ADVI:RSI: ACTION ( 1) llaoh perso'l 
deterninecl elig~hla for \..eatherizatum assistal'\ce rmst '">e 
nntified "~l"t-61!1"!'~ by the local contractor in advRn<'e of nnv 
artion that t.err1inates or reduces his benefits. Notificati.on 
must be in writin<J ann contain information nhnut the amount. 
nf rlecraase or the closure, the reason and leqal hftsis for 
the action, and must arlvise the clien.t of. the c'!R~ e on ~Thich 
t.he act. ion ~>i 11 tnke effect. The not ice nust inform the 
client of his riqht to a fair hearinq. 

46.14. 30~ EJ,IGinir.ITY RE()UIRE!IENTS FOR CERTAill TYPr.S OF 
INDIVIDUALS AND HOUSEHOLDS ( 1 I Bxcept as prov~de~Iow, 
householrl:; which eel't!!,s1:-~.~..,._~~P.-S contain a Menber 
reoeivi.n<J nuoplemental secur.it:v income, aid to families 1-rith 
rle!Jendent chilrlren, or gennral assistance are automaticallv 
financially eliqi.ble for lo"" income t>entherization assis 
tance. "Members receiving SSI, AFDC, or general Rssistance" 
includes anv financ\Rllv resnonsihle ralative or individual 
whose inr.ome and res.-:mrces ·14ere considerecl. in neternininq 
eliqihilit.v for th•~se \)roqrams. 

Subsection (~) renains the same. 
( 3) '!;"11Hv!:8lll'tls--io:i.¥i1"t<''--i-n--hcen·!'te<~-.,.-"tt)">-J:.h-t.-~-s!:e~tl't­

~;,.,"'s-·i:ne-l.·mH:n~-~:t:,-~-e-f-~r-11F19er-~-<Jei<el!a~-ass!:s­
"al'lee7-n~e-~-~-1.~~~~~-~-~wwe~~ftel!i:~~~;,e~-ass!:s­
eal'teeT Li~ensed rou livin housin is eli ihle for weath-
eri~ation Rervl.C<"! 1 % o~ t. e 
the housin1 ore aliqible. 

( 4) Hnusehn"!.d"· •~hich cont:l.in a member wh,.., is enroll en 
at lPaBt half time in an i'lstitution of higher education nnrl 
'llho was ~1 a tmP.d for the ryreviou" +-.ax ""'ar Rs a doPendP.'1t 
~hil~ for federal incone ~ax purposes hv a tnxnavAr who is 
not a nonh~r of an eliqihle household nre +.,eli.qii-Jle f,.,r lo\~ 
inonma \matheri:?'nt.ion ;\s:o,int.anceT aft.er ttll ot.hnr el i.qihle 
homes hilve heen weRt:herizod. 
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. (n~ An i.nstitut.~on of higher education means i'l college, 
un l vers ltv, or vnr.i\t tonal nr t<!chnica.l school at the post-
high s<Ch0ol level. · 

(5) Prior to weatheri~ing MUl~i-fi\nilv housing, a 
'';>Aci fie <2ligibi.litv t:cst will be applied. Not less thnn 66 
2/3% of the household units must be eligible household units. 

4fi.l4.303 TtTCOHE S".'l\l!DARDS 
foubsectionfl ( 1) , ( 2 l and ( 3) rmnain the sAMe. 
(4) Adiusted ~ross incoMe standi'lrns for nll households: 

Numher o!' inrliv; '!unls 
in h0USCh<1J.d 

3 
4 
5 
6 

I:ach additinnal M0Tl\her 

Annual adiusted groPs 
income for ~~i households 

of different si7.es 
s s,nso 

7,775 
9,700 

11 ,62? 
13,550 
15,475 
1,9/5 

46.14.401 PRIOTIITIZATIO!! FOR SF.RI71Cr. (1) The dePart­
ment has established a prioritv forMula in (2) helm~, for low 
inco!"\e UAi'lthcrization assistance. 

fn The applicable ben,fit award n'ltrices amount from 
the low income energv af'sistance program found ie1 ARII 
4 6. 13 • 4 0 1 i 5 MU 1 tip J.i I'd by; 

(a) either 25 for eligible applicants 60 vears or older 
who mm their plan•.~ 0f resid<'nce or 25 for eligible appli­
cants who are disabled as defined bv 20 CFR 416.901 who own 
their pl"ce of residence. The denartment here~v Ftdopts and 
incorpbrates bv reference the de•i~ition of a dis~hled nerson 
found in ~0 CFR 416.901.. A copy of these ff'dern.l regulations 
M<.v he <:>btsined From the Denart.Ment of Sor.ial and Rehahilit.a­
tion fk,r•Tices, P.O. Dol-( 4210, 111 SFtnders, Helena, ~lantana 
59604; 

I~) either 7 f0r eligihle apnlicnntR 60 vearn or older 
who rent their place of residence or for anplicFtnts who are 
dis~hled as defined bv 20 CPR 416.901 who rent their place of 
r~c; i.denc~~; 

(c:) 3. 5 for a 1l. other eliqible apolic'lntA 1~ho own their 
nlFtce of restdence; 
· (d) 1 •or All other eli~ihle applic~nts who rent their 
pl.l.<:e of rf!sidenr.e. 

(3) Tf ther<) exists a Wf!cttheri~at!.rm rf'!l'itf'rl i.mminent 
t.hr<!<tt. tn th<' health or safetv of an e 1. i<JiblP. household, 
their home Mi'lv bf' dP.signated a hiqher. pri0rit.v. T0 be so 
destgnated, it :LS the ohligation of the household +:o provid.-. 
pr:0nf 0f thP. {Tl\IT\inent threat t0 health or safetv to the local 
contractor who nust request ~mer.<rencv desiqnation from the 
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departMent. 
( 4) Eligihle hnnes Hill he priori ti?.ed qu~rtcn:-1". 
(5) \•leatherbation will he scheduled +:0 P\Jnimi~e tra,el 

and other non-*roductive cost.s. 
-- (n) A sc eduled home \.nth non- r'Jductiv" ("Osts exceC!<'I­
ing nne hundrr,d ollars 100.00. will be ndvert.ise for hi.ds 
within the localitv of the \~ark to be nerforned. 

(b) If a local sub-contractor is una\·ailahlP. or """'t 
excessivE>, the scheduled home will he priori tb<"<'l highest in 
the fol.lo\Tinq contract Period and so nod. fied. 

41i. 14. 40?. DF:TER!IIlliNG T,Ol~ INCOT!F. IIEATI!F:RIZATIO!l ASSIS­
':'AtlCE 
---SnbseC"tions (l), (:'), (2) (al and (2) (hl r"rnni.n the ~ane. 

( 3) STA~R STANnl\RDS FOR 1'/B.I\'J.'HP.R!ZA'::'ION 
DY STA!TDARD DHELT.HIG TYPE 

PRIORITY SOURCE OF HEAT T,QSS 
IIT:ATI!BRIZATIOll 
HEASURE RE0UIRBD 

Single Storv Homes 

2 
3 
4 
5 

6 
7 

Mohile 

2 

3 or 
4 or 

Two 

2 
3 
4 

5 
6 
7 

4 
3 

or 

GE'!neral Heat Hast<> 

Uninsulated Ceilings 
Partiallv Insulated Ceilinq 
lhndows · 
Perimeter of Basement 

Uni.nsulated 
llninsulated Floor 
Uninsulated Nalls 

Stop Infiltration/Adjust 
Ilea tinq Srmrc<'! 

Insulate Ceilings to Rl9 
Insulate CE'!ilinqs to R19 
Storm IHndo~ts · 

InsulatE'! Perimeter 
Insulate Floor to Rll 
Insulate Wall~ 

homes - all sizes, all hE'! at tvpes 

General Heat Naste 

Single GlaRs 

De<ld Air Locks 
Uninsulated Perimeter. 

more star'.' homes - all 

General Heat llnste 

Single Glass 
Uninsulated Ceilinqs 
Partiallv Infiulated 

Ceilings 
Uninsnlated Perimeter 
Uninsulated Floors 
Uninsulated ~lalls 

hi'! at 

Stop Inflltration/nd1ust 
Heating Source 

StorM 1"1indows /Therma 1 
Curtains 

Construct Air f,ock 
Skirt Trailer. 

types 

Stop Infiltration/Ad;nst 
Heat Source 

StorM l•lindows 
Insulate Ceilings R19 

Insulate Ceilings R19 
Insulate Perimeter 
Insulate Floors tn Rll 
Insulate Walls 
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4. The Dc>partl'lPnt has thorOtHJhlv considered all verba 1 
and written coiT\1Tll'ntarv received: 

Ci11111EllT: The Depnri:Mc.nt" shoulrl not discr!.mi'1ate anilinst lm~ 
inc: one rentf'lrs ':ly priori ti?.inq reP ten; lower than hoMe owners . 

.!:_!':SPOUSF.: Because the linited weatherization ~unds nrerlud" 
providinq service to all eligible applicantA, it in necessar~ 
to prioriti~e then. These priorities are aimed at dwellinqB 
which are nor" likelv to continue to be occupierl hv eliqihle 
households. Census bureau statistics indicate 50% of renters 
nove within a uear, whereas 63% of owners renain i~ their horne 
fi ~ears or longer. 

COIII'\ENT: '~'he Adninistrat.iv"! Rules should allo>~ for emerqencv 
r:ituatinns tJhich throatrm the henlth or safety of eligible 
individuals. 

RF.SPONSJ:: The Department is a<ldiWJ suhser:tion ( 3\ to Rule 
XV1IT (46.14. 401) ··to read as foll0ws: ii' there exists a 
tJeatheri:<:ation rel.at:Nl thre<~t t0 the he.1lt"h or ~<tfctv o.f an 
,~liqii:J1e hnusehold, their hol:\e 1:\ilV '>e clc,siqnated a hiqher 
nrinritv. To be sn desiqnated, it is the oh1iqation of the 
hnnsehold to provide proof of the imnin,nt threat to hPalth or 
safctv to the locRl ('Ontractor \Jho must l'"f>f!UA!"t eMerq<~nr;v 

df!siqnntion from the DepartmenL 

COIII1F.NT: 
necessary anrl cumh~rsnne. 

PESPOfTSE: The OA:part.Men t. i~ removinq t:he wnrrl!'; "tr~n. Clrt.ys" 
from Rule XII (1) (46.14.207). This rule hat1 hP!'n cnoiecl fro!'l 

other w~lfarc rules an~ was not npornnriate for weatherizatinn 
where it is onlv necessarv to nntifv in flr."Pnnce 0f tcrminntion 
or reduction of benefits. 

COllilliNTS• Group homes often hRve inhabitants that Rre eligi­
ble and need tJcatheri?.ation. A rc>duction i.n qroup h01'1e fue 1 
costs >~ould reduce the need for state aid in t~is area. 

RESPONSE: The departMent is changing Rule XIV (3) (46.14.302) 
to read: licensed group living housinq is t>ligihle f0,. 
>~Catherizntion service if 66 2/3% of the individuals residing 
in the housing are eliqible. 

COI1!-\EN'!': Tn regards to Rule I (1) (2), (46.14.101\, will the 
Department supply the appropriate forns or will this be lAft 
to the operating agency? 

RESPONSE: The Department will provide the notificntion n.ncl 
fair hearinq forms. 
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COIUIENT: A rn~mber nf a household enrolled nt least half time 
in an institution of hiqher educatin~ should not he considered 
inRligihle. 

RESPOI!SE: The DP.oartnent hac: <~etermined that hou,o;eh0lds with 
individuals enrolled more than half time in an institution of 
htgher education, while often needy, are voluntarilv ooor and 
llill not be Heatherized until all other househ0los h~ve been 
"'eatheri;:,ed. 

COI!HEJIT: Hhv is unempl.,•·me•1t r.ormensation considered ,1,; 

In~ome bur not food stamps? 

HF.SPOl!Sf.: UnemploymRnt romoensati0n is nrovi.ded in cash and 
C::w be spent in an unrestricted mrwn<'r: at the discretion of 
th2 recipj.~nt. Food St~Mns ar~ non c~sh and eRn nnlv he used 
for food. 

COHI!E~lT: 

eld<?rl•-; 
oH·nprs. 

The Depar:tmP.nt has weiqherl the nrinritv in favor of 
,l.nd handicapp2rl oHne:rs and to a leo:;;snr extent adult 

RESPONSE: Department of Energy requl.ations r<'qui re thl'l~ a 
hiqher orioritv is qi~Ten to ict~ntifvinq and orovirtin0 
wcat.her.i~ation "assistance to elderlv and- handicnpped lm-l 
.i.ncol'le persons and such lower prj_or.it•• as the Departmemt 
deterMines is Rppropriate is qiven to sinqle fanilv or other 
high energv consriminq dwelling units. 

COI·ll'~r.IIT: >ihat is t.he dep,;r:tment' R dE'finit:.ion of "appropriat.co 
Cnri1muni t.?-hAseti organ i2nt ion rt: 

RESPONSE: A Comnunit? 1\r.tion Agency (CAA) or other public or 
non profit cnti_t". 

COIIHEll'l': Rule VII (46.14.:!02) needs clarification as to the 
st.'.tement, "llhen a case has heen closed, applir.ation must be 
made for reinstatement of ~enefits". 

RESPONSE: 1\ C<~Se is closed when weatherization is not per­
forn<J"Cf\li thin a vear of' application or for anv other reason 
whi~h terminates weatherization henefit prior to service. 
(See nulc IX !46.14.204), Rule XI !46.14.206), Rule XII 
(46.14./.07). 

COIIJlEllT: Tn Rule XVIII (46.14.401), the date of i'loplir.atinn 
has not been included as part of the priori tv s•rstem. 

cmmENT: 
formulo .• 

Flexibility must be incorporated into the prioritv 
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RI:SPotlSE: 'rhA Depnrtrnent i. s add i.ng ctnothP.r sectirm tn Rule 
XVIII (4fi.l4.401) tn read "14) Eligible hone,; will b0. prtnri­
ti.?.ed f!U'lrt2rly. 

(5) Wen~hcrizat~nn will he ~chedule~ to mini~izc tr~vel 
and other non-nroductive costs. 

(n) A schedule<l home with nnn-pro~ur:ti"8 costs exc13eding 
one hundred doll:u:s will he ndv,rti~Gd for hids within the 
local i t•r of' t.he work to be nerfnrncd. 

(h) If fl lor.al suhco•1trnctor is uni'\vnilable or r.ost­
P.'<ccssi···", thf' schcdulr~~ home will bf• prioritized hight>st i.11 
th(~ follm·tin') crmtract period and so notifi0~. 

C0!!11EN'r, Arc residents of subsidi?.ed h0U>>inrr elirriblP. for 
Weathori~nt]tJn? 

~~: Yes, eU.gil1le indi,iduals living in subsicH~ect 

housing shall he priori.':::i.o:ed f0r sen•ice in ncc:orda11ce with 
Pulc XVI.U (46.14.401). 

C0!1!1EU'I': F.ar.h r:0unt:.~r shrntld he prior.iti::o:~d S0narntelv. 

RESPONSE: The prioritv forMu).;; is ;;imP.d at nwellin<1s rnor<' 
likelv tn c:0ntinue to he nrrupicd ~v eliqihle housAhnldR. Tn 
prioritize hv countv \.Jonld MAan \VP.at:hAri.:-:inq fiOmc homos less 
l.i..]:c•lv t.n c0nt:inu!'! to he nc:r.upied bv eliqibl<! hous·~holds. 

rot!HENT: Sine<? entrv air locks are c:nc;tlv, whv J?uilct th0M 
0nlv t0 1-ta''P th2J:1 torn dmm with the trailer is Moved. 

PF.SPotlS!:: r.:ntrv air l0cks have a higher C0st/hP.nefit ratin, 
In~ost ir1c;tf'l.nces, than is the case of trai!.8r skirting. Rnth 
weath12ri :-;at ion f'le.:-tsuT:'cs are equn] lv vulner.a.hle to rennval due 
to t.h" MO'!C!nc:nt nf the tri\iler. 

COlll!Ell'.": Rased 011 th8 IlnMan Resourc:e Development Council's 
Tii-put :inc1 DepartMent review, the n.~partm.ent is alsc> J'laking one 
furthPr ~h;;nge. The ;;r'ldition of subsec:tion (~) in Rule 
46.14.206 is ~eccsRarv to limit the prograM to eli<1ihle homes. 
This adriiti.0n refers to eliryihilitv ~ed~terminatio~. 

CO!U\ENT: Nnnsuhsttl.ntiv.;, 
he2:n n.1.de. 

procedural 

Cert:.i_fi"'!<'l t:o the Secretary of S1:ate 
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REFORE ':'liE DF.PAR'.i.'HF.NT OF SOCIAL 
AND RE!lABILITl\';:'!Clll SERVICES OF THE 

STATE OF IIO!JTANA 

In the natter of the adoption 
of Rules 46,16.101, 
46.16.102, 46.16.103, 
4fi.16.105, 46.16.106, 
46.16.108, 46.16.110 and 
46.16.115 pertaining to the 
end stage renal prograM. 

NOTICE OF THE ADOPTIOil OF 
RUI,ES 4 6. 16. 101, 4 6. 16. 10 2, 
46.16.103, 46.16.105, 
46.16.106, 46.16.108, 
46.16.110 and 46.16.115 
PERTAINING TO Till: END 
STAGE REllAT, PROGRAH. 

TO: All Interested Persons 

1. On llav 13, 198 2, the Dep'lrtrnent of S0ciill and Reh'l-
hilitation Services puhlishen notice nf the proposed adoption 
nf rules pertaining to the end staqe renal program at p~ae 993 
of the 11ont'lna Anministr.at i vP. RerristPr, issue nuMber 9. 

2. The agencv has adopted H111Rs 46.16.101, PURPOSE, 
4 6. 16. 10 2, DEFilliTIONS, 4 6. 16. 10 3, APPT,JCATIO!l PROCEDllRl.S, 
46.16.105, NOHFINANCJAT, EI,IGIBI':,TTY RE()UJREIIE!ITS, 46.lh.l06, 
FHl/\liCIAL ELIGJf\ILITY RE()lliREIIENTS, 4 6. 16. 1 OR, PROCEDURES FOR 
DETER!IINING ELIGTB!J,ITY, and 46. 16.110, /!ED I CAL SERVICES, as 
proposed. 

3. The agenr.v has ?~nopted RulC! 46.16. 115 as propose>n 
with the following changes: 

46.16.115 REII\BURSEIIENT (1) 
suppl1es ann durable equipment will 
allowable bv medicare or 90% of 
(billed) cha~ges. 

ReiMburseMC!nt. for Medical 
b<> the loHer of the aMount 
the usual and custrn'la.rv 

(2) Reilnbursement for otcher services shall hA Made in 
accordance with ARH 46.1?..503 and 506, "Hospital Senricc>s", 
ARII 46.12.56~ "Home Diil.lvsis for End Staqe Renal Disease, 
Reimbursement", and ARII 46.12. 2003 to 2008 "Phvsicians Ser­
vices, Reimbursement". 

(3) !1embers of a recipient's faMil~r !"hall not be r.ein­
bursed for providinq "back-up" services. 

(4) Only amounts specifically apnropriated for this pro­
gram mav be used for this progri'lm. When all <'~ppropriated 
funds are spent for services, the program shall ceasr until 
further approprii'ltions are received. 

(5) All services shall be hilled in aee6~~a"ee a manner 
consistent with ARH 46.12.303 ''Billing, Reimbursement, Clain 
Process1ng, ann Pavment" and ARI1 46.12.304, "Third Party 
Liabilitv". 

( 6) . 1\11 providers providinq se,-'rices under thifl progr'lm 
must agree to abide bv all applicable! stat.e laws that applv to 
providers in the medicaid program and to accept reinbursernent 
allowed b the de artment as avment in full. ~eee~~-~ke-ee~­
el!:~!:e~9--e - p~e.,!:aer--pa~~,e~~a~1:e!'l- £e11~d- :i:!'I--AHM-46.,.!;> .• 39! 
UPre.,!:der--Par~!:e!:~e~!:e"7U--ARM-46.,.±~.39~ 7---uee"~~~e~9n7--ARM 
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~6~i~~39~7-npp~vider-Ri~h~~7X-aftd-ARM-~6~i~~3997--~Maift~eft~ftee 
ef-Reeerd~-aftd-AHdi~ift~~n 

4. In coMparison to the size of the Hedir.c.iJl !Jr:ogran, 
the End Stage Renal Di.Rcase prf)gram is a sMall one, anrl. the 
Departl"'ent has deternined that it would not be cost. effcr.tivc 
to use the Medicaid fisr.al interMediarv for billings anrl. 
claims processing. Subsection (5) of Rule VIII (46.16.1151 
has been changed to Make this adMinistrative der.i.eion clear. 

Subsection (6) of Rule VIII (46,16.115) contains 
cross n~ferences to language that cont.n inA reforences to 
federal law and regulation \~hich applv to the tleriicaid 
prograM. The End Stage Renal DiR!'!aSe prograM is "'- progr.;n 
which is ent.irelu state funded, The nenartment-. has morlifi.ed 
Subsection ( 6) to avoid inappropriate ref"!r:ences t.r:> <:edf'rn l 
law and regulations. 

5. The agencv ha.R thorouqhlv considen~d all. verbnl i'l."'<'l 
\~ritten coi!Ullentarv received~ 

CQI.U1ENT: The non-exempt property provisions in these prr:>posC!n 
rules could substantiallv reduce the nuMber of clain~ntR who 
are eligible for assistance. 

RtSPONSE: These proposed rulF.s were written with the intention 
of being restrictive. The guidelines used for the Proposal 
were those of the most liberal federal Program for Medicnl 
assistance. l'le believe these rulE's are consiRtent with our 
attempt to insure that services are ava i.lablf') to onlv thoRe 
who experience a severe economic imbalance as tn<indated bv 
St<itute. 

COI1r1ENT: The cash value of lifE'! insurance should bB P.Xel'lpt 
from consideration as a resource for the program. This is one 
of the only sources for an emergency loan which a disabled 
person has. 

RESPONSE: A claimant can keep cash value in li.fe insurance up 
to the maximum resource limi~s for the program and remain eli­
gible, provided thev have no other non-E!-:eMpt. resources. 11e 
have chosE!n a restrictive resource limit for the program be­
cause the proqri\M 1 S funds were exhausted after r:>nlv siY monthR 
last year i\nd it is not l{nown whether the program's funding 
will be adequate for the cominq fis!'!al vear. 

CO!IHEIIT: The income and resources of Parents should not he 
considered as a.va.ilable t,., meet the nBeds of an ndult child 
who lives with them. 

RESPO!lS:C: The prooosed rules recnqnioze RPOUSes, pan'!nts ann 
children as a ·fariilv unit when thev live together. The re-
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sourc(:,<;, in com•~, anc'l r.ledicn.l expenses of' illl tche fn.MU.v 
mer.1bP.r<1 'Ire ev.'\luat.e<~ ann Meilsurpd arrn.inst a needs standarc'l 
wl-tich is 1Jasecl '>n tho! familv' s "<i7.". vie heli0.ve thctt \·lhen 
thesP. closelv r•!lat"!d individun.ls livf'! toqeth'!r, thev should 
be recognized as n. farnilv unit. 

COI-HIEIIT: Consider.inq th"' equitv value of a f<trm or business 
~s a-resource when its value exceeds $100,000 js not fair. 

RESPONSI:: '!'his rule \M!'l proposed after a r.evie'il of the eli­
qih~litv rules for the State of Iowa which has an aqriculturn.l 
econmw similar to Hontana's. This rule was intended to be 
restrictive so that families with an equity value in a farM or 
business over S 100,000 would mako:. use of this equity heforr, 
becominq eligible for the program. l·le believe that this rule 
does not deprive the family of the necessitiAs of life, 

Cmll1ENT: The proposed rules provide that kidne•r transplanta­
tion will onlv be authorized when a special budget fund for 
this purpose is available. Kidnev transplantation is a method 
of curing End Stage Renal Disease. When it is successful the 
patient will hopefully not have a need for financial assis­
tance froM anyone. Kidney transplantations should not he re­
stricted. 

RF.SPONSE: rt is i\<Jreed that kidney transplantation is a means 
to ach1eve a pArManent correction of End State Renal Disease. 
The r.SRD program has an annual appropriation nf $125,000, 
O~lv a few kidncv transplantations could he provided for with 
this appropriation. The DepartMent has chosen to pro·ride a 
wide scope of essential services to an ~~timated caseload of 
100 people rather than to provide kidnev transplantation to 
onlv a few ~eople. 

COH!IE!IT: The proposed rule provides l".hat. claimants make ap­
plication for program benefits and have their eligibility de­
t<"rMined at county \~elfare departMents. County welfare de­
partments are too bogged down with 0rdinary problems to qive 
thought or time to soecialized cases such as those with End 
Staqe Renal F<tilur<". 

RESPONSP.: The Department has placed the tasks of taking appli­
catJ.on and determining elirrihilitv for the ESRD prograM \dth 
county welfare departMents because the countv departments are 
aware of the I! ligihili ty rl"!quireMents of a wide scope of fi­
nancial assistance prorrrams which arE> available. The inten­
tion of these rules is to utilize other medif'al assistance 
programs and resources before using the nore limited funds of 
the ESRD prograM. It is not the intention of these rules to 
replace essential services which are provided hv he a 1 th care 
professionals, social workers, and vocational rehabilitation 
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counselors. Countv wP.lfare departments do work r:loselv with 
the peor>le who provide es!'Emti.al health r:are SP-r.vices and 
s€'rvc ;ts a coordinator. for these se.rvices. 

Cc>rtified tn t.he Secreti\ry of State ___:J::._U:::;n=e-=2c:l'-------' 1982. 
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VOLUME NO. 39 OPINION NO. 63 

HIGHWAY PATROL - School bus inspections; 

MOTOR VEHICLES -Definition of "school bus;" 

SCHOOL BUSES - Definition of "school bus;" 

MONTANA CODE ANNOTATED - Section 61-1-116, Title 61, 

Chapter 1, Title 61, Chapter 8, Title 61, Chapter 9. 

HELD: Vehicles operated by the Head Start Program and 
privately owned vehicles operated for compensation 
by or for parochial schools, as well as all 
vehicles operated by or for public school 
districts, for the purpose of transporting 
children to and from school are "school buses" 
within the meaning of section 61-1-116, MCA. 
Accordingly, they must comply with the statutory 
provisions in the Motor Vehicle Code (Title 61, 
MCA) relating to school bus equipment, operation 
and inspection. 

14 June 1982 

Colonel Robert W. Landon 
Administrator 
Highway Patrol Division 
Department of Justice 
303 North Roberts 
Helena, Montana 59620 

Dear Colonel Landon: 

You have asked my opinion on the following question: 

What constitutes a school bus for the purposes of 
Title 61, MCA? 
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Specifically you have inquired whether buses operated by 
parochial schools and by the federally sponsored Head Start 
Program are to be considered to be "school buses" under 
section 61-1-116, MCA. If so, they must comply with all the 
equipment requirements and traffic regulations of Title 61, 
MCA, pertaining to school buses. See, ~' sections 61-8-
350 ( 2) (school bus to stop at rallioacfcrossings); 61-8-
351(2) ("school bus" signs to appear on front and rear of 
bus); (driver must actuate lights whenever the bus is to be 
stopped on a highway or street to receive or discharge 
school children); section 61-8-402 ( 4) (school bus must be 
equipped with flashing red and amber lights), MCA. In 
addition, motorists would be obliged to stop for properly 
marked Head Start and parochial school vehicles whenever 
their flashing red signal lights were in operation. 
§ 61-8-351(1), MCA. 

Section 61-1-116, MCA, defines "school bus" as follows: 

"School bus" means every motor vehicle owned by a 
public or governmental agency and operated for the 
transportation of children to or from school or 
privately owned and operated for compensation for 
the transportation of children to or from school. 
(Emphasis added.) 

The statute utilizes both proprietary and functional 
criteria to define the term "school bus." A school bus may 
be publicly or privately owned. If privately owned, it must 
be operated "for compensation." To be considered as a school 
bus, a motor vehicle must also be used "for the transporta­
tion of children to or from school." 

Resolution of your question turns on the interpretation 
given to the terms "school," "compensation" and "public or 
governmental agency." 

For the purposes of the education title (Title 20), section 
20-6-501, MCA, defines "school" as follows: 

As used in this title, unless the context clearly 
indicates otherw~the term "school" means an 
institution for the teaching of children that is 
established and maintained under the laws of the 
state of Montana at public expense. (Emphasis 
added.) 
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Under section 1-2-107, MCA, a definition of a word in one 
part of the Code is applicable anywhere that word appears in 
the Code unless a contrary intention appears. In my 
opinion, a contrary intention does plainly appear in the 
express limitation of that definition to Title 20. The term 
"school bus" is defined by section 20-10-101, MCA. A9"ain, 
however, by express statutory provision, that defin1 tion 
expressly applies only to the use of the term in Title 20. 
Sections 20-6-501 and 20-10-101, MCA, defining "school" and 
"school bus," respectively, for the purposes of the educa­
tion title are not in pa~~ materia with section 6-1-116, 
MCA, defining "schooT bus for the purpose of the Motor 
Vehicle Code. (See § 61-1-101, MCA.) The two titles govern 
different subjects. The concern of Title 20 is the admin­
istration of the public educational system in particular. 
The thrust of Title 61 is traffic safety and motor vehicie 
regulation in general. Furthermore, Title 20 and Title 61 
both define "school bus" differently. The definition 
contained in section 61-1-116, MCA, is plainly broader in 
scope than the definition provided in section 20-10-101, 
MCA, which expressly limits "school bus" for the purpose of 
Title 20, inter alia, to motor vehicles owned by, or under 
contract to, a puliric school district. Section 61-1-116, 
MCA, makes no attempt to similarly limit the term. 

Legislative intent is the polestar of statutory interpreta­
tion and that intent must be determined, if possible, from 
the plain meaning of the words used in a statute. Haker v. 
Southwestern~ Co., 176 Mont. 364, 369, 578 P.2d 724, 727 
(1978). The wor~sed in a statute should be given their 
usual and ordinary meaning. Rierson v. State, 37 St. Rptr. 
627, 630, 614 P.2d 1020, 1023 (1980). --

A school, in the ordinary acceptance of the word, is a place 
where general education is imparted to young people; it 
refers to an institution conducting a course of general 
education and mental training similar to that offered to 
children by a public education system. Cadet-ettes ~ v. 
Brown, 406 N.E.2d 538, 540 (Ohio App. 1977); State ~ rel. 
Church of the Nazarene v. rogo, 79 N.E.2d 5~47 (Oh1o 
I94'8); 68 Aiii'-:- Jur. 2d Schoo s, § 1 (1973). The term refers 
to "an institution of learn1ng of a lower grade, below a 
college or university; a place of primary instruction, 11 

Cadet-ettes, 406 N. E. 2d at 540-41. The word "school" 
1ncludes private as well as public institutions of learning. 
68 Am. Jur. 2d Schools, § 1 at 360, § 307 at 627 ( 1973). It 
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does not, however, include a "Sunday school" providing 
solely religious instruction. Fogo, 79 N.E.2d at 547. 

According to Webster's New International Dictionary (2d ed. 
1941), "compensation" means "[t] hat which constitutes, or is 
regarded as, an equivalent or recompense; ... that which 
compensates for loss or privation; ... remuneration; 
recompense." 

Clearly, privately owned vehicles are "school buses" within 
the meaning of section 61-l-ll6, MCA, if their owners are 
reimbursed in any manner for transporting children to or 
from school. A private or parochial school which operates 
any motor vehicle to transport children to and from its 
school and charges parents for that service, either by way 
of tuition or by a direct billing, is operating a "school 
bus" under section 61-1-116, MCA. The statutory definition 
of school bus is broad enough to include vehicles owned and 
operated by parochial schools, as well as private vehicles 
under contract with parochial schools or with public school 
districts to provide transportation of children to or from 
school. 

By the plain and ordinary meaning of the term, "a public or 
governmental agency" is broad enough to encompass both 
federal and state agencies. Whether they are federally or 
privately owned, Head Start vehicles would, therefore, fall 
within the ownership criteria of section 61-1-116, MCA. 
Since the Head Start program would seem to impart general, 
primary education to the young, the program falls under the 
broad meaning of the word "school" as used in the statute. 
Hence, Head Start vehicles transporting children to and from 
such programs must be considered to be "school buses" for 
the purposes of Title 61. It is noteworthy that in 1976, 
the acting chief C01411sel of the National Highway Traffic 
Safety Administration (NHTSA) concluded in a memorandum that 
vehicles carrying children to and from Head Start programs 
are "school buses" for federal purposes. NHTSA Memorandum 
of February 18, 1976. There are two definitions of "school 
bus" in programs administered by NHTSA. Section 201 of the 
Motor Vehicle and School Bus Safety Amendments of 1974 added 
a definition of "school bus" to section 102 of the National 
Traffic and Motor Vehicle Safety Act (15 U.s.c. § 1391), as 
follows: 
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(14) "[S]choolbus" means a passenger motor 
vehicle which is designed to carry more than 10 
passengers in addition to the driver, and which 
the Secretary determines is likely to be signifi­
cantly used for the purpose of transporting 
primary, preprimary, or secondary school students 
to or from such schools or events related to such 
schools; 

NHTSA accordingly amended its definition of "school bus" in 
49 C.F.R. § 571.3, effective October 27, 1976, as follows: 

"School bus" means a bus that is sold, or 
introduced in interstate commerce, for purposes 
that include carrying students to and from school 
or related events, but does not include a bus 
designed and sold for operation as a common 
carrier in urban transportation. 

In the view of NHTSA a Head Start program designed to afford 
educational benefits to "preprimary" school children could 
reasonably be described as a "preprimary school" and its 
attendees are "preprimary school students." Hence, the NHTSA 
memorandum concluded that, under 49 C.F.R. § 571.3, a 
vehicle sold after October 27, 1976, for the purpose of 
transporting students to and from Head Start programs would 
have to comply with the school bus safety requirements 
established under the National Traffic and Motor Vehicle 
Safety Act. 

The definition of school bus found at 49 C.F.R. § 571.3 
reflects current congressional policy regarding school buses 
and, therefore, has a bearing on the scope of the definition 
of school bus in Uniform Highway Safety Program Standard No. 
17 (23 C.F.R. § 1204.4), Pupil Transportation Safety, issued 
by NHTSA pursuant to ~ts author~ty under the National 
Highway Safety Act of 1966 (23 U.S.C. § 401, et seq.). This 
standard sets minimum requirements for a state highway 
safety program dealing with pupil transportation and 
includes requirements for the identification, operation, and 
maintenance of school buses. Because No. 17's requirements 
apply to all vehicles while in operation as school buses and 
because neither NHTSA regulations nor the relevant statutes 
distinguish between categories of "school," the acting chief 
counsel of NHTSA concluded in his 1976 memorandum not only 
that Head Start vehicles are school buses for the purpose of 
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Standard No. 17, but also that both private and public 
educational institutions, whether profit or nonprofit 
institutions, were "schools" under the federal definitions. 

The conclusions reached by the NHTSA memorandum are re­
enforced by both the similarities between Head Start and 
parochial school transportation, on the one hand, and public 
school transportation, on the other, and by the legislative 
history underlying the federal definitions. The apparent 
purpose of transportation is to give children instruction at 
a central site. The risks encountered by parochial and Head 
Start school children while traveling to or from the site 
are the same as those encountered by public school children. 
The congressional definition of school bus contained in 
section 102 of the National Traffic and Motor Vehicle Safety 
Act Amendments of 1974 (15 u.s.c. § 1391) is necessarily 
broad. It was intended to include a wide variety of 
passenger vehicles. See H.R. Rep. No. 93-1191, 93rd cong., 
2d Sess. 42, reprintedlln [1974] U.S. Code Cong. & Ad. News 
6046, 6076. SLmLlarly, ~he scope of the Highway Safety Act 
of 1966, pursuant to which Uniform Standard No. 17 was 
promulgated, is broad. The express purpose of that enact­
ment is the promotion of safety on the nation's highways in 
general. s. Rep. 1302, 89th Cong., 2d Sess., reprinted in 
[1966] u.s. code Cong. & Ad. News 2741, 2743. In prom­
ulgating its administrative definition of "school bus" (49 
C.F.R. § 571.3), NHTSA construed the congressional defini­
tion (15 U.S.C. § 1391) to include private as well as public 
school buses. See 40 Fed. Reg. No. 251, 60033 at 60034 
(1975). -

In finding Head Start buses to be "school buses" under 
Montana law, there is no danger in running afoul of federal 
law. Far from preempting state law on the matter, federal 
law complements state regulation of Head Start vans as 
school buses. 

The definition of school bus which appears in section 
61-1-116, MCA, is the original definition of "school bus" 
which appeared in the Uniform Vehicle Code (U.V.C.) from 
1934 until 1962. u.v.c. Act v, § l(e) (Rev. eds. 1934, 
1938, 1944); U.V.C. Act V, § l(f) (Rev. eds. 1948, 1952); 
u.v.c. § 1-156 (Rev. ed. 1954); u.v.c. § 1-160 (Rev. ed. 
1956). As of 1972, a total of twenty states had adopted, 
with slight modification, the same definition. E. Yaw, 
National Committee on Uniform Traffic Laws and Ordinances, 
"Laws Requiring Drivers to Stop for School Buses," 1 Traffic 
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Laws Commentary No. 5 (August 1972), prepared for the United 
States Department of Transportation, National Highway 
Traffic Safety Administration (NHTSA) at p. 4. In 1957, the 
Attorney General of Arizona, which had adopted the same 
U. V. c. definition as has Montana, had occasion to address 
much the same issue as is presented here. He held that the 
legislative definition of "school bus" was sufficiently 
broad to include not only buses owned and operated by school 
districts but also parochial school buses owned and operated 
by private institutions. 57-135 Op. Att'y Gen. at 139 
(Ariz. 1957). He concluded that the equipment requirements 
and traffic regulations pertaining to school buses "were 
enacted for the purpose of protecting not only the children 
attending public school but all children of the state 
regardless of what type of school they attend." Id. In 
other states, the purpose of provisions relating to-equip­
ment and operation of school buses has also been declared to 
be the promotion of the safety of school children riding the 
bus. see, ~· Hunter v. Boyd, 28 S.E.2d 412, 414 (1943). 

It should be noted that under section 61-9-502(1), MCA, the 
Highway Patrol is statutorily obliged to conduct semiannual 
inspections of school buses. Under section 61-9-502 ( 2), 
MCA, the Patrol is directed to determine whether "the school 
buses meet the minimum standards for school buses as adopted 
by the board of public education." Under section 20-10-lll, 
MCA, the board of public education must promulgate uniform 
safety standards relating to "the design, construction, and 
operation of school buses in Montana." Because the Legisla­
ture has seen fit to incorporate by reference the board of 
education's safety standards into section 61-9-502(2), MCA, 
all school buses as defined by section 61-1-116, MCA, 
whether public or private, must comply with those standards 
and must be inspected semiannually by the Highway Patrol. 

Under section 20-10-lll(l)(a)(ii), MCA, the school bus 
standards promulgated by the board of public education may 
not be inconsistent with the "minimum standards adopted by 
the national highway safety bureau," now the National 
Highway Traffic Safety Administration (NHTSA). See Act of 
Oct. 15, 1966, P.L. 89-670, § 6(a)(l)(A), 80 Sta~937, 49 
U.S.C. § 1655; Act of Dec. 31, 1970, P.L. 91-605, Title II, 
§ 202, 84 Stat. 1740. 

The Legislature amended the aforementioned inspection 
statute, § 61-9-502, MCA, in 1973 to bring it in compliance 
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with the requirement of semiannual school bus inspection set 
forth in NHTSA's Uniform standard No. 17. As discussed 
above, the federal definition of school bus includes all 
vehicles equipped to carry more than 10 passengers that are 
likely to be "significantly used" to transport preprimary, 
primary, or secondary school children to and from school or 
school events, whether the school be public or private. See 
15 U.S.C. § 1391(14); 49 C.F.R. § 571.3. The federal 
definition was not, however, intended to include private 
motor vehicles used to transport members of the owner's 
household or other students in a car pool arrangement. H.R. 
No. 93-1191, 93rd Cong., 2d Sess., reprinted in (1974] u.s. 
Code Cong. & Ad. News 6046, 6076. It shouldtle noted that 
Montana law, unlike federal law, does not define "school 
bus" in terms of the number of students carried. Since the 
federal definition of school bus applies to private school 
as well as public school vehicles and since Montana's school 
bus inspection statute, 61-9-502, MCA, was amended in 1973 
in order to comply with the requirements of the federal 
uniform Standard No. 17, it is my opinion that section 
61-9-502 ( 1), MCA, requires semiannual inspections of both 
private and public school buses as well as Head Start 
vehicles. 

THEREFORE, IT IS MY OPINION: 

Vehicles operated by the Head Start program and 
privately owned vehicles operated for compensation by 
or for parochial schools, as well as all vehicles 
operated by or for public school districts, for the 
purpose of transporting children to and from school are 
"school buses" within the meaning of section 61-1-116, 
MCA. Accordingly, they must comply with the statutory 
provisions in the Motor Vehicle Code (Title 61, MCA) 
relating to school bus equipment, operation and 
inspection. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 
for adoption of new rules or amendment or repeal of existing 
rules filed with the Secretary of State. Proposals of the 
Department of Revenue are reviewed only in regard to the 
procedural requirements of the Montana Administrative 
Procedure Act. The Committee has the authority to make 
recommendations to an agency regarding the adoption, 
amendment, or repeal of a rule or to request that the agency 
prepare a statement of the estimated economic impact of a 
proposal. In addition, the Committee may poll the members of 
the Legislature to determine if a proposed rule is consistent 
with the intent of the Legislature or, during a legislative 
session, introduce a Joint Resolution directing an agency to 
adopt, amend or repeal a rule. 

The Committee welcomes comments from the public and 
invites members of the public to appear before it or to send 
it written statements in order to bring to the Committee's 
attention any difficulties with existing or proposed rules. 
The address is Room 138, Montana State Capitol, Helena, 
Montana, 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA 
AND THE MONTANA ADMINISTRATIVE REGISTER 

Definition: Administrative Rules of Montana (ARM) is a loose­
leaf compilation by department of all rules of 
state departments and attached boards presently 
in effect, except rules adopted up to three 
months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and inter­
pretations of statute and rules by the attorney 
general (Attorney General's Opinions) and agencies' 
(Declaratory Rulings) issued since publication of 
the preceding register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Department 

Subject 
Matter and 
Title 

Title Number 
and Department 

Title 
Number and 
Chapter 

Statute 
Number and 
Department 

Rule in ARM 

1. Consult ~eneral Index, Montana Code Annotated 
to determine department or board associated with 
subject matter or statute number. 

2. Refer to Chapter Table of Contents, Title 1 
through 46, page i, Volume 1, ARM, to deter­
mine title number of department's or board's 
rules. 

3. 

4. 

5. 

6. 

7. 

8. 

Locate volume and title. 

Refer to topical index, end of title, to 
locate rule number and catchphrase. 

Refer to table of contents, page l of title. 
Locate page number of chapter. 

Go to table of contents of Chapter, locate 
rule number by reading catchphrase (short 
phrase describing rule.) 

Go to cross reference table at end of each 
title which lists each MCA section number 
and corresponding rules. 

Go to rule. Update by checking the accumula­
tive table and the table of contents for the 
last register issued. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through March 31, 
1982. This table includes those rules adopted during the 
period April l, 1982 through June 30, 1982, and any proposed 
rule action that is pending during the past 6 month period. 
(A notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1982, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1981 and 1982 Montana Administrative 
Registers. 

ADMINISTRATION, Department of, Title 2 

I-VI 
I-VII 
I-VII 
2.11.103 
2.21.4701 

2.21.5101 
2.21.6501 
2.21.6704 

2.23.304 

(Workers' 
2.52.208 

Adoption of Personnel Policy, p.429, 843 
Education and Training, p. 435, 843 
Alternate Work Schedules, p.56, 681 
Capitol Building Tour Guide Service, p. 623, 1090 
and other rules - New Employee Orientation, p. 439, 
844 
and other rules - Exit Interviews, p. 433, 844 
and other rules - Discipline Handling, p. 60 
Creation of the State Incentive Awards Advisory 
Council, p. 624, 1198 
and other rules - Operation of Montana Merit 
System, p. 1137A 

Compensation Court) 
Time and Place of Trial Generally, p. 1135 

AGRICULTURE, Department of, Title 4 

I-III 

I-III 

I-XII 

I-XII 
I-XIII 

Emergency Rules - Certain Uses of Pesticides Ambush 
2E and Pounce 3-2 E.C., p. 1091 
Emergency Rules - Certain Uses of the Pesticide 
Lorsban 4E, p. 845 
Establishing Operating Procedures for Alfalfa Seed 
Committee, p. 516, 1094 
Food and Fuels Program, p. 627 
Virus Indexing of Nursery Stock, p. 520, 1095 
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4.2.303 

4.4.303 
4.4.303 
4.9.501 

4.9.513 
4.10.301 
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Determination of Necessity for Environmental Impact 
Statement, p. 320, 683 
Insured Crops, p. 323 
Insured Crops, p. 780 
and other rules - Food and Fuels Program, p. 322, 
848 
and other rules - Food and Fuels Program, p. 626 
and other rules - Aquatic Herbicides, p. 515 

COMMERCE, Department of, Title 8 

(Board of 
8.6.405 

(Board of 
8.10.802 
(Board of 
8.16.402 

Architects) 
and other rules - Reciprocity, Renewals, Licenses, 
Fee Schedule, p.ll38 

Barbers) 
Sanitation Requirements, p. 324, 684 

Dentistry) 
and other rules - Examination, Fee Schedule, p. 
1141 

(State Electrical Board) 
8.18.403 and other rules- General Responsibilities and 

8.18.403 
(Board of 
I- I II 
I-XI 
8.22.701 
(Board of 
8.24.405 

Setting a Fee Schedule, p. 122, 684 
General Responsibilities, p. 633 

Horse Racing) 
Trifecta Wagering, p. 782 
Medication, p. 441 
Trainers, p. 326, 684 

Landscape Architects) 
and other rule - Examinations and Reciprocity, p. 
446, 849 

(Board of Medical Examiners) 
8.28.418 and other rules - Registration , Fees - Physicians, 

8.28.1605 
8.28.1701 
(Soard of 
8.32.401 

p. 1065 
and other rules - Osteopathic Physicians, p. 1067 
and other rules - Podiatrist, p. 1069 

Nursing) 
and other rules - Regulating the Nursing Education, 
Licensure and Practice, p. 785 

(Board of Optometrists) 
8.36.405 and other rules - Reciprocity, Requirements, Fee 

(Board of 
8.54.410 
(Board of 
8.58.409 

Schedule, p. 1071 
Public Accountants) 

Fee Schedule, p. 1144 
Realty Regulation) 

and other rule - Branch Office Requirements; Trust 
Account Requirements, p. 798, 1199 

(Board of Veterinarians) 
8.64.402 and other rules - Fee Schedule, Applications, 

Disciplinary Action, Unprofessional Conduct, p. 
525' 1047 

(Milk Control) 
8.79.101 Purchase and Resale of Milk, p. 1146 
8.79.301 Licensee Assessments, p. 530 
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Calculation of Minimum Retail Price of Milk, p. 
328, 1096 
Pricing Rules, p. 1149 

EDUCATION, Title 10 

(Board of 
I 
10.55.403 
10.57.501 

10.58.303 

Public Education) 
School Psychologists, p. 1155 
Basic Instructional Program: Elementary, p. 
School Psychologists, Social Workers, Nurses 
Speech and Hearing Therapists, p. 1152 
Professional Education, p. 1074 

1076 
and 

FISH, WILDLIFE & PARKS, Department of, Title 12 

12.3.101 

12.6.501 

12.6.901 
12.7.501 
12.9.201 

Regulations for Issuance of Fish and Game Licenses, 
p. 448, 850 
and other rules - Outfitters and Professional 
Guides Qualification, p. 80 
Water Safety Regulations, p. 636 
Fish Disease Certification, p. 1157 
Augusta Game Preserve, p. 635 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I 
I-XII 

XV 

16.8.701 
16.8.705 
16.8.901 
16.8.1102 
16.8.1109 

11j,8.1114 
16.8.1405 
16.8.1423 
16.10.601 

16.10.701 

16.10.703 

16.10. 712 

16.10.713 

16.10.714 

16.10.901 

Laboratory Fees - Drinking Water, p. 889 
Hotels, Motels, Tourist Homes, Roominghouses, 
Retirement Homes, p. 534, 1049 
Establishing Groundwater Classifications, 
Standards, and a Permit Program, p. 1167 
Definitions - Air Quality Rules, p. 697 
and other rule - Malfunctions, p. 646, 1201 
and other rules - Air Quality, p. 147 
Air Quality Permit Required, When, p. 697 
Conditions for Issuance of Air Quality Permit, p. 
643' 1201 
Transfer of Permit, p. 645 
Open Burning Rules, p. 143, 686, 688 
and other rule - Air Quality, p. 1078, 1166 
and other rules - Regulating Hotels, Motels, 
Tourist Homes, Roominghouses, p. 533, 1048 
and other rules - Tourist Campgrounds and Trailer 
Courts, p. 1098, 1114 
Requirements for Licensure as a Tourist Campground 
or Trailer Court, p. 1159 
Standards for Storage of Fuel in Tourist Campground 
or Trailer Court, p. 1161 
Fire Safety Standards for Tourist Campgrounds and 
Trailer Courts, p. 1162 
Requirements for Operators of Tourist Campgroundor 
Trailer Courts, p. 1163 
Standards for Tourist Campgrounds, p. 1165 
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16.20.241 Laboratory Fees for Public Water Supply Systems, p. 
889 

16.20.605 and other rules - Surface Water Classifications, p. 
1180 

16.20.902 and other rule - Definitions and General Permits, 
Water Quality, p. 638, 1203 

16.24.401 and other rules - Day Care Centers, p. 81, 84, 1116 

HIGHWAYS, Department of, Title 18 

18.2.101 
18.6.244 
18.8.422 
18.8.505 
18.8.514 
18.8.514 

Model Procedural Rules, p. 331, 699 
Cultural Signs, p. 332, 698 
Temporary Trip Permits, p. 340, 699 
and other rule - Oversize Permits, p. 337, 699 
Issuance of overlength Special Permits, p. 335 
Length - Special Permits, p. 649 

INSTITUTIONS, Department of, Title 20 

I-IV Resident Reimbursement at Community Correctional 
Centers, p. 343, 701 

I-XI Reimbursement Policies, p. 450 
20.11.101 and other rules- Reimbursement Policies, p. 450 

LABOR AND INDUSTRY, Department of, Title 24 

No # Notice of Petition for Declaratory Ruling and 
Public Hearing - Nonconstruction Contracts Let By 
Public Contracting Agencies, p. 543 

I-V Coverage Under State Compensation Insurance Fund, 
p. 1085 

24.9.206 and other rules - Processing of No Cause Complaints 
by the Commission, p. 801 

24.9.801 Definitions - Mental Health - Physical Handicap, p. 
811 

24.11.411 and other rules- Unemployment Insurance, School as 
Reason for Voluntary Quit, p. 1081 

STATE LANDS, Department of, Title 26 

26.2.101 Model Procedural Rules, p. 816 

NATURAL RESOURCES AND CONSERVATION, Department o£, Title 36 

I-XX Renewable Resources Development Program, p. 651 
36.8.101 and other rules - Renewable Energy Grant and Loan 

Program, p. 458, 851 
36.12.102 and other rule - Revised Forms and Increased 

Application Fees for Beneficial Water Use Permits, 
p. 702 

(Board of Oil and Gas Conservation) 
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36.22.302 and other rules - Oil and Gas Division Regulatory 
Program, p. 817 

36.22.1001 and other rule - Rotary Drilling Procedure, Cable 
Drilling Procedures, p. 546, 1205 

36.22.1308 Plugging and Restoration Bond, p. 346, 855 

PUBLIC SERVICE, Department of, Title 38 

I-III 
I-XIV 

38.5.506 

Nonrequlated Status of Car Pools, p. 893, 1089 
Governing Water Service Provided by Privately owned 
Water Utilities and County Water Districts, p. 861 
Interim Utility Rate Increases Rules, p. 176, 857 

REVENUE, Department of, Title 42 

I 
I-III 
I-IV 
I-IV 

I-IX 

I-IV 

42.15.111 
42.21.132 
42.22.105 

42.22.1117 

Retail Selling Prices Liquor and Wine, p. 1188 
Appraisal of Mobile Homes, p. 185, 1206 
Montana Corporate License, p. 1182 
Montana Income Tax - Small Businesss Companies, p. 
1185 
Valuation and Assessment of Industrial Property, p. 
178 
Assessment of Furniture and Fixtures Used in 
Commercial Establishments, p. 1052 
Montana Military Personnel, p. 662, 1124 
Mining Equipment, p. 180 
and other rules - Reporting Requirements for 
Centrally Assessed Companies, p. 87, 705 
Marketing, Administrative and Other Operational 
Costs Mines Tax, p. 1190 

SECRETARY OF STATE, Title 44 

I-VIII 

I-XV 

1.2.210 

1.2.423 

Implementing Initiative 85, the Montana Lobbyist 
Disclosure Act of 1980, p. 91 
Implementing Initiative 85, Montana Lobbyist Act of 
1980, p. 551, 1208 
Adoption of an Agency Rule by Incorporation by 
Reference, p. 549, 1057 
Agency Filing Fees, p. 1089A 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 
I-III 
I-III 
I-VIII 

I-VIII 

I-VIII 

Reduction of the Number of Children in Foster Care 
for More Than 24 Months, p. 98, 874 
Pregnant Minor or Minor with Child, p. 665 
Refugee Assistance, p. 411 
Requgee Assistance, p. 970 
AFDC Work Experience and Training Program, p. 667, 
1217 
Community Services Block Grants to Counties, p. 
671, 1222 
End Stage Renal Program, p. 993 
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I-IX 
I-XII 
I-XIV 
I-XIX 

l-XXIII 
46.5.912 
46.5.1102 

46.6.201 

46.9.201 

46.9.401 
46.9.501 
46.10.403 
46 .11. 101 
46.12.101 
46.12.522 

46.12.1201 

46.12.1201 
46.12.1201 

46.12.3803 
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Family Day Care Homes, p. 207, 717 
Day Care Facilities Caring for Infants, p. 199, 722 
Group Day Care Homes, p. 214, 712 
Low Income Weatherization Assistance Program, p. 
982 
Low Income Energy Assistance, p. 348, 732 
and other rule - Day Care Centers, p. 189, 709 
and other rule - Domestic Violence Advisory 
Committee and Grant Applications, p. 840 
and other rules - Nature and Scope of Vocational 
Rehabilitation Services and Eligibility for Tho§e 
services, p. 1002 1 
and other rules - Supplemental Payments to 
Recipients of Supplemental Income, p. 966 
and other rules - General Relief Assistance, p. 677 
and other rules - County Medical Program, p. 1193 
AFDC Table of Assistance Standards, p. 976 
Food STamp Program, p. 1196 
and other rules - Medicaid Eligibility, p. 245, 729 
and other rules - Medical Services, Reimbursement, 
p. 896 
and other rules - Reimbursement for Skilled Nursing 
and Intermediate Care Services, Reimbursement 
Method and Procedures, p. 225, 372 
Nursing Home Reimbursement, p. 1022 
Economic Impact - Nursing Home Reimbursement, p. 
1045 
Medically Needy Income Standards, p. 973 
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