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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Proposals of the
Department of Revenue are reviewed only in regard to the pro-
cedural requirements of the Montana Administrative Procedure
Act. The Committee has the authority to make recommendations
to an agen¢y regarding the adoption, amendment, or repeal of
a rule or to request that the agency prepare a statement of
the estimated economic impact of a proposal. In addition the
Committee may poll the members of the Legislature to determine
if a proposed rule is consistent with the intent of the Legis-
lature or, during a legislative session, introduce a Joint
Resolution directing an agency to adopt, amend or repeal a
rule.

The Committee welcomes comments from the public and
invites members of the public to appear before it or to send
it written statements in order to bring to the Committee's
attention any difficulties with existing or proposed rules.

The address is Room 138, State Capitol, Helena, Montana, 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA
AND THE MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a loose-
Teaf compilation by department of all rules of
state departments and attached boards presently
in effect, except rules adopted up to three months

previously.

Montana Administrative Register (MAR) 1is a soft
hack, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and inter-
pretations of statute and rules by the attorney
general {Attorney Ceneral’'s Opiniong) and agencies
(Declaratory Rulinags) issued since publication of
the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult General Index, Montana Code Annotated
Subject to determine department or board associated
Matter with subject matter or statute number.
Department 2. Refer to Chapter Table of Contents, Title 1

through 46, page i, Volume i, ARM, to
determine title number of department's or
board's rules.

3. Locate volume and title.

Subject 4. Refer to topical index, end of title, to
Matter and locate rule number and catchphrase.

Title

Title Number 5. Refer to table of contents, page 1 of title.
and Department Locate page number of chapter.

Title 6. Go to table of contents of chapter, locate
Number and rule number by reading catchphrase (short
Chapter phrase describing rule.)

Statute 7. Go to cross refercence table at end of each
Number and title which lists each MCA section number
Department and corresponding rules.

Rule in ARM 8. Co to rule. Update by checking registers for
past 3-4 months for notice of proposed or
adopted amendments of rules listed in table
of contents of MaR.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT OF RULE
4.12.1016(1) INCREASING FEES

In the matter of the amendment of
Rule 4.12.1016(1); increasing the
fees for inspection of dry edible

beans FOR INSPECTION OF DRY EDIBLE
BFEANS
TO: 2All Interested Persons.
1. On March 24, 198l at 10:30 a.m., a public hearing will be

held in room 225 of the Agriculture/Livestock Building, 6th and
Roberts Streets, Helena, Montana, to consider the amendment of Rule
4,12.1016(1).

2. The proposed amendment replaces present rule 4.12.1016(1)
found in the Administrative Rules of Montana. The proposed amend-
ment would increase the inspection fee from that presently charged.

3. The rule as proposed to be amended provides as follows:

4.12,1016 STORAGE CHARGES FOR. DRY BLANS-WAREHQUSEMAN (1) The
fees for inspection of DRY EDIBLE BEANS shall be in accordance with
the following:

Minimum Fee Maximum Fee
earioks im bulk £¥9:668 per et £26-00 per fet
earlots in bags 6-86 per ot 2080 per tot
warehouse iets 4768 per lote +03 per 1004
sppmitted samples

eteaned beaprs 3:-660 per asmpie 508 per sampie
uneleaned beans 4-06 per aampte €80 per sample

Fee For Certificate Issuance

Official Certificate $7.50 per certificate
Submitted Certificates

Cleaned beans 6.50

Uncleaned beans 7.50

Fee For Sampling

$7.00 per hour for every hour at the facility, rail/car,

or truck (minimum of 2 hours).

Current mileage/per diem rate as allowed by state.

4. The department is proposing this amendment to its rule to
offset the inflationary costs of bhean inspection.
S. Interested persons may present their data, views, or argu-

ments either orally or in writing at the hearing. Written data,
views, or arguments may also be submitted to Oran Roy Bjornson, at
room 110, Agriculture/Livestock Building, 6th and Roberts Streuats,
Helena, Montana, no later than March 26, 1981.
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6. Raymond W. 8rault, Room 229, Agriculture/Livestock Building,
6th and Roberts Streets, Helena, Montana 59620, has been designated
to preside over and conduct the hearing.

7. The authority of the agency to make the proposed amendment
is basged on section 80-3-509 MCA, and the rule implements section
80-3-507 MCA.

BY:
W. Gordon McOmber, Director
Montana Department of Agriculture
Certified to the Secretary of State Febryary 13 , 1981.

4~2/26/81 MAR Notice No. 4-2-64
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BEFQRE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PUBLIC HEARING ON
ment of Rules 46.9.501, ) PROPOSED AMENDMENT OF RULES
46.9.504 and 46.9.505 per- ) 46.9.501, 46.9.504 AND
taining to the county ) 46,9.505 PERTAINING TO THE
medical program. ) COUNTY MEDICAL PROGRAM

TO: All Interested Persons

1. On March 19, 1981, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita~-
tion Services Building, at 111 Sanders, Helena, Montana, to
consider the amendment of Rules 46.9.501, 46.9.504 and
46.9.505 pertaining to the County Medical Program.

2. The rules as proposed to be amended provide as
follows:

46.9.501 GENERAL (1) Medically needy persons may apply
to county welfare departments in the county in which they are
residing for medical aid and hospitalization care,

(a) Application by a recipient for payment of medical
services rendered to him shall be effective retroactively in
the minimum amount of five days prior to date of notification
te the county of the intent of the recipient to apply for
payment of said medical services.

(i) Retroactivity beyond the above five-day limit shall
be allowed at the discretion of the county welfare board upon
good cause shown for failure to meet said five-day Jlimit.

(2) "Medically needy persons" are those persons who are
eligible for general relief as provided in Title 53, Chapter
3, MCA, and meet the reguirements set forth in this sub-
chapter.

{3) "Medical aid and hospitalization" means those
services under the federal medicaid program which are
specified at ARM 46.12.501 and not excluded at ARM 46.12.502.

46.9.504 SCOPE AND DURATION OF SERVICES (1) Counties
a¥e shall not required %e pay for services which are medically
inappropriate. Each county should have a method of reviewing
medical claims for appropriateness. Metheds of review may
include:

(a) review by county doctor or other medical profession-
al contracted by the county;

(b) consultation with providers to assure good communi-
cations and relationships;

(c) requiring that utilization review procedures used
for medicaid and medicare patients be applied to county
medical cases; or

MAR Notice No. 46-2-281 4§-2/25/21
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(d) submission of gquestionable or suspect cases to the
medieal aspistanee bureaw economic assistance division for
referral under the department's contract with the Montana
foundation for medical care.

(2) As a minimum, county medical plans must provide
needed hospitalizationy and physicians' servicesr and
preseribed medieatiens. At the option of individual counties,
services in addition to bas:e these services may be offered-
provided those gervices are limited to medical services as

defined at ARM 46.9. 501!3!

46.9,505 INCOME (1) Applicants and recipients whose
income is at or below the current AFDC standard #n effees for
the medieaity needy programy am previded in ARM 46-312-236%: may
Be size of household are eligible for medical assistanee~r aid
and hospitalization.

(2) Applicants and recipients whose income 1s between
the Ymedigaidl medieally needy current AFDC standard for the
size of household and 3606 200 percent of the eurrent G56F er
AFBE that standard fer €he siBe of household meet the income
reguirement subjeet te a prexated deduetien of are eligible
for medical aid and hospitalization if they apply y alil income
in excess of the Umedieazdl medieaiiy needy maximum for a

peried of siN menthe- current AFDC standard for the size of
household to incurred medical expenses. The county will

evaluate available income over a period of six months to to
determine the amount of excess income which must be applied to
incurred medical expenses.

(3) The dedwetiorn e applicant's or recipient's excess
income may be applied to eurrent and future medieal Reedsy Bat
net %o vekroactive Reeds: Current Reeds are these nmedical
expenses which have been incurred within 30 days prior to the
date of application- and to medical expenses which are
incurred during the six X month period over which available
income is evaluated.

(4) Applicants or recipientss; exeept £or nursing heme
patientss whose income exceeds current B8F% e¥ AFDC standards
for the size of household by 366 200 percent or more are not
eenpidered eligible for the inesme requirement-r medical aid
and  hospitalization. However, persons im skilled nursing
homes patients may be eligible for medical aid and
hospitalization without regard to any y of the income e limits
above subjeet &e persgens sperding if the z apply all their
income over $25.00 per month fer their medieal heeds- to the
cost of their care. -

(5) Income 1is defined as actual or potential gross
income from any and all soutces. Income may be adjusted by
costs necessary to create the income. The department county
will evaluate applicants whose income was substantial prior to
an illness or injury to determine whether the applicant has
the future potential for the same earnings following the
illness or injury.

4-2/26/81 MAR Notice No. 46-2-281
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3. The Department finds that Medicaid program expendi-
tures are exceeding the fiscal year 1981 budget authorized by
the legislature. To bring expenditures into balance with the
budget, the Department is eliminating certain medical services
from the program and the medically needy eligibility category.
The Department does not intend for the cost of these services
to be passed on to county governments. In order to prevent
the cost of noncovered medical services from passing on to
county medical programs, the Department is limiting allowable
county medical expenditures to the same set of services
allowed under the Medicaid program. The Department cannot
prevent allowable medical expenditureg for those who used to
qualify under the medically needy eligibility category from
passing on to county governments, In order to offset this
added cost, the Department is lowering the upper eligibility
limit for the county medical program.

4. Interested persons may present their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P. 0. Box 4210, Helena, Montana, 59604, no later
than March 27, 1981.

5. The Office of Legal Affairs, Department of Socilal
and Rehabilitation Services, 111 Sanders, Helena, Montana,
59604, has been designated to preside over and conduct the
hearing.

6. The authority of the agency to make the proposed
amendments 1is based on Sections 53-2-201, 53-3-102, and
53-3-103, MCA, and the rule implements 53-3-103, MCA.

C'«(A"\ i :QM.(., —

Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State February 13, , 1981.

MAR Notice No. 46-2-281 4-2/26/81
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PUBLIC HEARING
ment of Rules 46.12.201, ) ON FROPOSED AMENDMENT OF
46.12.203, 46.12.501, ) RULES 46.12.201, 46.12.203,
46.12.514, 46.12.550 ) 46.12.501, 46.12.514,
46.12.552, and 46.12.912 ) 46.12,.550, 46.12,552 and
pertaining to medical ) 46.12.912 PERTAINING TO
services. ) MEDICAL SERVICES

TO: All Interested Persons

1. On March 19, 1981, at 10:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, at 111 Sanders, Helena, Montana to
consider the amendment of Rules 46.12.201, 46.12.203,
46.12.501, 46.12.514, 46.12.550, 46.12.552, and 46.12.912,
pertaining to medical services.

2. The rules as proposed to be amended provide as
follows:

46.12.201 MEDICAL ASSISTANCE, ELIGIBILITY REQUIREMENTS

(1) Medical assistance shall be granted on behalf of all
persons in the state of Montana, including persons temporarily
absent from the state who meet the following requirements:

(a) For the categorically needy:

(i) ¥Fhese whe reeeive all er part ef their ineeme from
the federaiily aided apsistanee programs whieh 2neiude peepie
wher iR Becember 1973, were eligible for medieal assistanee as
an esgential speuse erF whe has; as speuser continued te iive
with and be esgertiat to the weili-being of a reeipient of eash
assistaneer @e leRg as the reeipient with whem the essential
speuse id }riviRg eontinues t6 meet the PDeeember 1973 eriteria
of the ptate of Mentanals aid te the aged; biind; aid £e he
permanentiy and teotaiiy dimabied assistanee; these peopie whe
were eligibte feor aid +eo dependent ehiltdren ineluding £he
unbern ehild and needy ecaretaker relative of sueh ehildrens
and reeipients of puppiemental seeurity ineeme under the
eategeries of ageds, blind er disabiedy e¥ whe weuld be eligi-
bie for pueh a program if appiicatien were mades these persena
wher £f£er any menth frem September 1973; whe Fer the current
menth weuid have beern eligibie feorxr AFBE eox S5E5Ii; i1+£ the in-
e¥ease in menthiy insuranee bepefits under Fikie I¥ of the
Seeial GSecuwrity Aet repuriing frem &he enaetment 6f P-h-
S2~336 had net been appliecabie te him; previded sueh individ-
wa:t wasy £or the menth eof August 19¥2; eiidibie £for ox
receiving OAAr AB; APFR er AFDE and alse entitled to menthly
payments under TFitie %% of £he Aets all biind and disabled
peraens whe meet the eurrent finaneial eligibility standard of
thia plany arnd in becember 1973 met the condirtrons of eligi-
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biiity 2neruding finaneiratr eligibility For aid under Ehe
Statela appreoved ANB or APFB piarn ard whe were eligibile undex
this ptan; and whe cemkinue te meet the eriteria for Biindness
and dipabiiity and meet €he finaneial eriiteria wnder the
Statels appreved ANE er APTD pian as in effeet in December
¥973+ Those who receive all or part of their income from the
Aid to Families with Dependent Children program (AFDC) or from
the Supplemental Security Income program {($SI) or who would
have "been eligible for such a program if appl ication were
made. The AFDC standards are found in ARM 46.10.101 et. seq.

The $SI standards are found in 20 CFR, Part 416, which are
federal regulations which set eligibility standards for
recipients of $SI, and which regulations the department
hereby adopts and incorporates herein by reference, A copy
of these regulations may be obtained from the Depar tment of
Social and Rehabilitation Services, P.O, ~ Box 4210, 111
Sanders, Helena, MT, 59604.

(i1) Persens in medieal inseituEions whe; £ they were
ne lenger in g4veh ippEituEions weuld be eligible foxr fimanezal
assistanee uwnde¥ any ere of the abeve programsy tneluding ad
tndividualie in medical iAgtitutions in Deecember 1973 whe; £
net ipstitutzenatipedr weuld have been eligibie for OAA; ANB
and APFD and eontimue €6 meet Deeember 10973 eligibiliiy
erjteriar Those who are eligible for medical assistance under
the provisions of 42 CFR 435. 130 through 435.135 which are
federal regulations which allow for the continued eligibil 1t1
of certain persons eligible for “medical asgistance in 1972,
1973 and 1977, and which regulations the department hereby
adopts and incorporates herein by reference. A copy of these
regulations may be obtained from the Department of Social and
Rehabilitation Services, P.0O. Box 4210, 111 sanders, Helena,
MT. 59604.

(iii) All children under 21 years who meet the con-
ditions of eligibility for AFDC, other than with respect to
school attendance or age.

(iv) All children under 21 years who are in foster care
under the supervision of the state, private non-profit child
care agency, or private child care institution.

(v) Aall children under 21 years who were in foster care
under the supervision of the state, and who have been adopted
as “hard=to-place" children as defined in 53-4-303, seetien
MCA.

(vi) Persons under 21 years who are eligible for any of
the above-enumerated federally aided categories shall receive
such early and periodic screening and diagnosis to ascertain
physical and mental defects, and treatment of the conditions
digcovered to the extent of the services offered under the
medical assistance program including the amount, duration and
scope of such services.

(b) For ¢he mediealiy mnreedy ipndividuals 1in skilled
nursing fagilitiegs who would not be eligible for cash

MAR Notice No. 46-2-282 4-2/26/31
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assistance if they were not institutionalized:

(1)  wWhese ineeme 38 iess thamn 233 173% of the inceme
tevel £er AFBE or the ineeme level feor supplemental security
ineome under the eategeries of agedr biindr; er disabied; ards
Aged, blind, and digabled individuals in skilled nursing
facilities who, because of their income, would not be eligible
for SSI or SSI state supplemental payments Eﬁ thez were not
institutionalized are ellglble for medical assistance if:

(A) Their countable income does not exceed 300 percent
of the current 551 standard for an individual or couple in
their own home, which standarde have been incorporated by
reference into this rule. (See ARM 46.12.201(a})(i)): and

{(B) All their available income over $40.00 for an
individual and $80.00 for a couple is applied to the cost of
their care.

(ii) In arriving at a determination of whether an
tadividual s eiligibie for the medieally needy pregramy the
division shall evaluate reseourees and ineeme in the foliewing
manner- determining the eligibility of individuals under the
income standard established above, countable income means SSI
countable income less $S1 income disregards. The SSI stand-
ards have been incorporated by reference into this rule. (See
ARM 46.12.201(a)(3)).

(iii) The department will apply the income standards
above effective with the first full month of institutionali-
zation.

¢A) €irenks mest elesely related o eligibility eriteria
of puppiemental seeurity ineeme and AFBE £or the medieaiiy
needy program shall have their reseuxrees and ineome evaluated
" the follewing mManner-

€} A2: real property ineiuding a heme and 1ot Ret ke
exeeed a market vatwe ef £26,-000 shall be impesed:r Ineome
predueing preoperty npecegsary fer self-suppert; produeing a
reapoRable ¥akte eof returA; 8 te be eHeiuded as a reseuree
for medieally needy eligibiiity-

{313 A persenal preperty Itimitatien ef &:-500 shail be
impesed for a single persen er¥ §3,250 fer iwe people with an
additional £100 for ecach additienat eiligible persen iR the
heusehold and an auvtemebilie net ke exeeed $1;560 retail value=s
where the aute +9 encumbered, the amount of owRer eguity oniy
will be eensidered- FExempted fer the persenal preperty 1imi-
tations ptated abeove are heousehold 4goeedsy iife insUranee
policies net exceeding a eash value of B1;500 and an aufe used
for employment or needed for medieal purpeses- ARY individual
in a nu¥sing heme wili be allewed a $25:-00 exemption £reom his
ineeme.

¢3+34 FThe £irat 520 of vhearned oFf earned ineome 9 %o
he disregarded and the next $65 pius half the remainder ex
earped inceme will be disreqgardeds

t31¥3 Edueatienaz grants; schelarshipss feliewships-
foster eare payments and 3153 of the ehiid suppert payments

4-2/26/81 MAR Wotice No. 46-2-282
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shaltl be disregarded-

V3 A transfer of real property made €o bring the
persenns wWithin the real property limiEakieon of H267060 is
pubieet e the persenal property limitatien outlimed in {3y
aboves

€¥Ei3 Al} ether asupplemental seeurity ineeme earikeria
eoneer¥ning treatment of ineome and reseurees shall be ebperved
where it i8 apprepriate-

+B3 AFBE ecages shall have +heir reseurees and ineeowme
evalvated in the manner for medieally peedy as eutlined abeve-

++3 Fhe ineceme ard reseuree ¥equirements found in the
abeve paragraph (b3} (i+) of £his ruile shail: gevern iR medi-
eatly needy eases relakted e AFbBE~-

€3¥) Fhe #3060 pius /3 dioredard of earned ineeme is Ret
avairiable as a disregard under the medieaiiy needy program-

t+++3y Whe meet eligibility requirements uwnder anpy
federatiy aided assistanee program abeve enumerated with €he
exception that where ithe othe¥ reguirements of AFDC ar¥e met:
asgigtanee will be granted where & 28 an unemployed parent in
the family whe dquaiifies for assistanee as an dWRempleyed
parent under ARM 46-10-304-

£iv) Medieatrity needy individuals whe have 3ineemes in
eneeps of 133 143% ef AFBE eligibility etandards become
erigibie £or¥ mediecal assiBtancee wWhen their ineurred medieat
expens~a; beth paid and unpazdr are greater £han ¥ equal €eo
€their exeess incomes {fer fou¥ eonsecutive monthss ineiunding
€he meomth iR whiek etigibitity 38 seught- Fhede wmedieal
expenses may be for medical imsurance premiums andier medieal
gerviges lieenses under state law net subieet te third pa¥rEy
iiabili€y~

{¥) Individuaits unde¥ the age of 2% whe ar¥e plaeced in
fopter hemes er private inotituiiens by a publie or private
non-profit ageney er whe reside in intermediate eare faeiti-
ties eor peyehiatrie hespitals are eligible feor Titie NIXs
medieatiy needyr 3£ they meet €he £ollewiRg requirementss:

€A} Axe net with+n £he def:nition of dependent
ehiitdren-ands

B} After all eof the digregards apnd set-asides aiiewed
under the AFBE pilan and after applying any payment €he indi-
vidaat #e making £eward hip eare and after any spend dewm is
dedueted; has pe mere &Rhan B556-60 per menth persenai need
meney; ands

¢€9 Payments er behatf eof persons iR stake-operated
inskitutions shail be made only frem funds apprepriated spe-
eifieatiy fer £his purpese; as pHeh funde are avaiiabies
Hewever; if avaiiable funde are net puffieient &o pravide anm
adeguate medieai eare program fer all elrigible persons; fire€
am the ecategerieatiy Reedy-

46.12.203 MEBi€ABRY NEEB¥7y; PERSONAL NEEDS A#% pe¥aens
Medicaid recipients in a medical institution which partici-

MAR Notice No. 46-2-282 4-2/26/81
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pates in the medi¢aid program shall be allowed to retain up
to $40.00 per month of their income for personal needs.

3. The authority of the agency to make the proposed
amendments 1s based on Section 53-6-113, MCA, and the rules
implement Sections 53-6-102, 53-6-113 and 53-6-141, MCA.

4. The rule as proposed to be amended provides as
follows:

46.12,501 SERVICES PROVIDED (1) The following items of
medical or remedial care and services shall be available to
all persons who are certified eligible for Medicaid benefits
(including deceased persons, categorically related, who would
have been eligible but whose fatal condition prevented them
from applying), subject to the conditions and limitations con-
tained in the rules on definitions, reguirements and reim-
bursement for each type of service:

(a) inpatient hospital services;

(b) outpatient hospital services;

(¢) other laboratory and x-ray services;

(d) skilled amd intermediate nursing services in long
term care facilities;

(e) early and periodic screening, diagnosis and treat-

ment;

(f) physician's servicess, except for routine eye
examinations;

g} podiat¥ry pervieesy

th) euntpatient physieal therapy servieess

¢} speeeh therapyr auvdieolegy and hearing aidss

€33 eutpakient occupatieonal therapy servieess

€k} (g) home health care services;

€13} persepal eare Herviees iR a reegipientls hemesr

tm) (h) home dialysis;

¢n} private duty RUrsing Servieess

63 etinie servieesy

Py dentai mervieess

tg} outpatient drugas

{¥} proathetie devieen and medieal suppliess

ta) eyeglasses and eptemetrie mervieess

€9 (i) transportation and per diem;

tu=- (j) family planning services;

+v} poyeheiegical servieesr

(2) These services will be furnished in or after the
third month before the month in which the application was made
if the individual was, or upoh application would have been,
eligible for assistance at the time the care and services were
furnished. Coverage 1is provided for any full month if the
individual met all the eligibility reguirements at any time
during the month.

4-2/26/81 MAR Notice No., 46-2-282
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5. The authority of the agency to make the proposed
amendment 1is based on Section 53-6-113, MCA, and the rule
implements Sections 53-6-141 and 53-6-102, MCA.

6. The rules as proposed to be amended provide as
follows:

46.12,514 EARLY PERIODIC SCREENING DIAGNOSIS AND

TREATMENT, DEFINITION (1) Early periodic screening
diagnosis and treatment services (EPSDT) includes  the
screening and diagnosis of eligible individuals under the age
of 21 to ascertain their physical or mental defects and the
£ui: ¥ange ef services provided by the medieaid program upon
EPSDT referral to treat, correct, or alleviate defects in
chronic conditions discovered.

(2) Screening services are standardized tests performed
under medical direction in a mass examination of a designated
population.

3) Treatment services provided are limjited to:

(a) The services listed in ARM 46.12.501; and

(b) The following additional services:

(1) intermediate nursing services in long term care
facilities;

(ii) routine eye examinations conducted by a physician;

(iii) peodiatry services;

(iv) outpatient physical therapy services;

(V) speech therapy, audiology and hearing aids;

(vi outpatient occupational therapy services;

(vii) personal care services in a recipient's home;

viii) private duty nursing services;

(ix) clinic gervices;

(x) dental services;

(x1i) outpatient drugs;

(xii) prosthetic devices and medical supplies;

(xilil) eyeglasses and optometric services;
i psychological services.

®
=
<

46.12.,550 HOME HEALTH SERVICES, DEFINITION (1) Home
health services are the following services provided by a
licensed home health care agency on a part-time or intermit-
tent basis to a recipient in his place of residence:

(a) nursing services;

(b) home health aide services;

tey physieal therapys

td} eceupational therapys

te) speeeh therapyt

££3 (c) medical supplies and equipment suitable for use
in the home.

(2) Nursing service may be provided by a licensed regis-
tered nurse in geographic areas not covered by a licensed home
health agency.
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46.12.552 HOME HEALTH SERVICES, REIMBURSEMENT (1) Re-
imbursement for home health gervices will be at cost, subject
to upper limits defined in (3), as determined by an audit
conducted according to Title XVIII of the Social Security Act
definition of allowable costsy exeept that payment by the heme
heatth ageney £for eentracted therapy services may not exceed
the Mentana Btate medieaid therapy fee seheduie as an
atiewable enst for the contraeted perviee.

(2) Reimbursement will be paid through interim rates
during a cost report period as determined by the home health
agencies' Title XVIII of the Social Security Act fiscal
intermediary, with retroactive settlement for actual allowable
costs at the conclusion of the report period.

(3) Reimbursement for home health services will be the
lesser of usual and customary charges which are reasonable or
the maximum amount payable by medicare.

(4) Total payment for home health services will not
exceed $400.00 per recipient per month without prior author-
ization of the department.

(5) Reimbursement for nursing service provided by a
licensed registered nurse in geographic areas not covered by a
home health agency will be $7.50 per hour.

(6) These rules take precedence over any other home
health service reimbursement rules found in this title.

46.12.912 EYEGLASSES, REQUIREMENTS (1) Each recipient
21 years eid er yeunger is limited to one pair of eyeglasses
per fiscal year and eaeh reeipient over 321 years oid is
iimtted te one pair of eyegiasses every twe £fipeal years
unless one of the following circumstances exists:

(a) a recipient has had cataract surgery;
(b) when there is:
(i) a .50 diopter change in correction in can sphere,

cylinder, vertical prism or near heading power; or

(ii) a minimum of a 5 degree change in any cylinder axis
of .50 diopters or more; or

(iii) any 1 degree or more prism change in lateral prism;
or

(c) a recipient is unable to wear bifocals because of a
diagnosed medical condition.

(2) Contact lenses may be provided only when they are
medically necessary. They shall not be allowed for cosmetic
reasons. Cclaims for contact lenses must be accompanied by a
statement explaining the medical reason for them.

(3) A recipient shall be allowed repairs on a pair of
glasses during the fiscal year not to exceed the amount of an
additional pair of glasses.

7. The authority of the agency to make these remaining
proposed amendments is based on Section 53-6-113 and 53-2-201,
MCA, and the rules implement Sections 53-6-101, 53-6-102 and
53-6~141, MCA.
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8. The Medicaid Program has experienced a greater
numper of recipients using Medicaid services than had been
anticipated when the budget for fiscal year 1981 was prepared
two years ago. The increase 1in recipient users has caused
expenditures to exceed budget projections for the fiscal year
by an estimated $7.5 million dollars. The Director of the
Department 1s required by law to hold expenditures within
appropriations granted by the state legislature. 1In order to
meet existing budget limits, the Department must eliminate
services that are defined by federal Medicaid standards to be
optional and the medically needy eligibility category. The
medical s=ervices that will remain in the program are consi-
dered to be essential, medically necessary services to prevent
life threatening situations or services needed by eligible
children.

9, Interested persons may present their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.O. Box 4210, Helena, Montana, 59604, no later than
March 27, 1981.

10. The Office of Legal Affairs, Department of Social
and Rehabilitation Services, 111 Sanders, Helena, Montana,
59604, has been designated to preside over and conduct the
hearing.

'

i
N

Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State Pebruary 17 , 1981.
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

IN THE MATTER OF THE ) NOTICE OF DEPARTMENT DECISION
AMEMDMENT OF RULE 42.21.122, ) ON PROPOSED AMENDMENT OF RULE
relating to the valuation of ) 42.21.122, relating to the
livestock. ) valuation of livestock.

TO: All Interested Partiles:

1. 0On November 15, 1980, the Department of Revenue
published notice of a public hearing on a proposed amendment to
Rule 42.21.122, relating to the valuation of livestock, at pages
2897 and 2898 of the 1980 Montana Administrative Register, issue
no. 21. This rule-making proceeding was and iz pursuant to
a petition submitted by the Montana Stockgrowers' Assoclation.

2. The Department has decided not to amend the rule as pro-
posed, but rather to leave the rule In its present form.

3., Pursuant to the Stockgrowers' petition, the Department
conducted a public hearing on December 9, 1980. Numerous par-
ties appeared on behalf of the 3Stockgrowers' proposal. Towever,
while instances of discrepancies between market value under the
existing rule and market value from sales data were presented,
the Stockgrowers' did not present detailled market studiles. On
the other hand, Ms. Betty Whaley, Big Horn County Assessor, pre-
scnted considerable data to ghow a market value considerably in
excess of that computed pursuant to the rule. However, the
Stockgrowers challenged the validity of the data presented by
Ms. Whaley. In reviewing the presentation gliven by bhoth propo-
nents and opponents, the Department 1s left with a difficult
decision. One party has data Indicating the present rule over-
estimates market value, the other party data that the present
rule underestimates market value. Glven this conflictling data,
the Department belleves 1t best to retain the present rule and
reject the amendments proposed by the Stockgrowers and the
alternative presented by Ms. Whaley.

It should be noted that there was no opposition expressed at
the hearing to reducing the two classes of bulls to a single
class and to using the cow average price in 1lleu of the beef
average price, The disagreement between propenents and oppo--
nents concentrated on the factors to be used teo determine market
value. Rather than compute a third set of factors, the Depart-
ment has decided to simply retain the existing rule. It 1is the
intention of the Property Assessment Division to conduct 1ts own
market studles and to assess the need for amending Rule
42.21,122 for next year.

The precommendation of the hearings officer was to accept the
Stockgrower proposal. This decision was based on the fact that
since all parties agreed that cow average price could be used,
the factor was to be determined sclely on the basis of average
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welght of the varlous classes of cattle, On this basls, the
hearings officer recommended adoptlon of the Stockgrower propo-
sal. However, the Department must be gulded by the concept of
market value. Hence as discussed above, the Department will
retaln the present language of the rule,

The question was ralsed as to the treatment of livestock
that were not fairly treated by the rule, regardless of which
particular version. Tt 1s the Department's position that an
appeal to the County Taxz Appeal Board provides the mechanism to
address individual grievances.

ELLEN FEAVRT, Directop
Department of Revenue

Certified to the Secretary of 3tate 2-12-81.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment
of Rule 46.12.1204(3) pertaining
to the reimbursement for skilled
nursing and intermediate care
services, reimbursement method

NOTICE OF THE AMENDMENT
OF RULE 46.12.1204(3)
FOR SKILLED AND INTER-
MEDIATE CARE SERVICES,
REIMBURSEMENT METHOD AND

NN

and procedures. PROCEDURE
TO: All Interested Persons
1. On December 26, 1980, the Department of Social and

Rehabilitation Services published notice of a proposed amend-
ment to Rule 46.12.1204(3) pertalining to reimbursement for
skilled and intermediate care services, reimbursement method
and procedure at page 3099 of the Montana Administrative
Register, issue number 24.

2. The agency has amended the rules with the following
changes:

46.12.1204(3) Retrospective Rate. The retrospective rate
shall be issued upon audit of a cost report for the rate year
and shall be determined as follows:

ta} 7ThHe retrespeetive rate for Reot-for-prefit faeilikies
shalt: be &he lessexr of £the aetual allewabile cent per day
experieneed during a providerts rate year or the aetualr aitrew-
abte eest frem the appiieable prier fiseal year pius a Erepd
tagter {See ARM 46-12-1204(33{d}}-

(a) +B} The retrospective rate for fer-prefit all
facilities shall be the lesser of the actual allowable ¢osts
per day experienced during the provider's rate year plus a
performance incentive factor (see ARM 46.12.1204(b)(1)) or the
actual allowable cost per day from the applicable prior fiscal
year plus a trend tfactor (see ARM 46.12,1204(3)(d) plus a
performance incentive factor (see ARM 46.12.1204(3)(b)¢3).

(i) To the extent that an interim rate is based on a
cost report which did not include return on net invested
equity as an allowable cost, for periods beginning January 1,
1981, the interim rate shall be adjusted to allow for the
inclusion of this cost when necessary in c¢alculating the
retrospective rate.

¢+ The perfoermanee ineecntive £faeter 13 €he amoupt
whigh *8 added te a for-prefit faeitityle reEroppectivety
determined rakte 3£ +he faeility meets £he departmentls
definition of eost @entainrmenEr A faeirkyty shai: have met Ehe
definition of econt containment £ +£8 epeFating €est per day
#9 tess kEhan the maximum rezmbursable epe¥ating €est pe¥ day
as defined in ARM 46:32-1204¢33¢e)-
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{+++} The performanee incentive faeteor for a faeirliky is
determined by the relratieonship ef its aiievabie eperating eest
per day i+m the rate year e the allewable eoperating eosts per
day ef ail partiezpating Mentana faeiiitiea f£rem Ehe
applieabie prieor fiseait year plus a trend faeter {see ARM
46123204 {33~ A Ffaezxlity with eperating cests per day
whigh are egha: te eor less than €he 66th pereentite eof aii
reperted cos€s pius the apptieable &repd fae€ter shati
reeeive a performanee ineentive facker of $1+50 per pakient
day- A faeility with eoperating eests per day whieh £aii
between the 66th pereentile and the 76%h pereentiie eof aii
repeorted eperating eests per day pius £he applieabie rend
fackter nhali receive a performance ineeRtive fagter ef £1-006
pex patient days A faeiii€y with operating eosEs per day
whieh are egqual te er greater tharn the 76th pereentile of aii
reported eests per day plus €he appiicable trend faecter- bux
whieh a¥e less than &£he maximulk reimburoable cesk per days
shatl reeeive a perfermanee ineentive facktor of §0:50 per
patirent day-

(b) The performance incentive factor is the amount which
is included in a provider's retrospectively determined rate if
the provider meets the department's definition of cost con-
tainment. A facility shall have met the definition of cost
containment if its operating cost pe per day is less than the
maximum reimbursable operating cost per day as deflned in ARM
46.12.1204(3)(c) égg if the facility has been Apglated econom-
ically as defined in 46. 12, 1202(1).

L_l The performance incentive factor to be included in
the retrospectively determined rate of a Q;ov1der which has
OpPlatEd economically (see ARM 46.12. 1202(1)) is determined QX
the relationship of its allowable operating cost per day in

ED: rate year to the Tallowable operating costs per day of all
participating Montana facilities from the applicable prior
fiscal year plus a trend factor “(see ARM 46.12.1204(3)(d)). A
facility with operating costs per day ay which are egual to or
less than the 66th percentile of all reported ‘operating costs
pius the appllcable trend factor shall xecelve a performance
inrentive factor of $1.50 per patient day. A facility with

operating costs per day which fall between the “e6th E_ipEHtlle
and the 76th percentile of all reported Qperatlng costs per
day plus the applicable trend factor shall receive a perform-
ance incentive factor of 5$1.00 per patient day. A facility
with operating costs per day “which are equal to or greater
thdn the 76Lh percentile of all reported operating costs per

plus the applicable trend factor, but which are less than
the maximum reimbursable cost per day, shall recejive a per-
formance incentive factor of $0.50 per patlent d ay.

(ii) The performance ;pcentlve factor to be included in
the retrospectively determined rate of a QlOVlder which has
not operated economically (see ARM "46.12.1202 i_i (1)) is
determined by the relationship of its allowable operating cost
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in the rate year to the allowable operating cost per
day of all participating Montana facilities from the appli-
cable prioxr fiscal year plus a trend factor (see ARM
46.12.1204 (3)(d)) and by the relationship of its allowable
operating cost per day of the rate year to its allowable
operating cost per day of the applicable prior fiscal year
plus a trend factor. The maximum performance incentive factor
for this provider will be determined under the method
indicated in ARM 46.12. 1204(3)(b)(7) however, this maXimun
performance ; ingentive factor shall be adjusted by subtracting
from 1t tw1ce the dlffexence between the allowable opelatlng

from the appllCable pllol f]bcal year plus a “trend factor (see
ARM 46.12, 1204(3)(d)) The amount of the adjustment shall not
axceed the maximum QprtOLmance incentive factor. Any amounts

ovelpald by the department under thlS section shall be

LAlL_l thlough (g).

(iii) An estimation of the performance incentive factor

includable in the rEtLDSE&CthS rate shall be ipcluded in the

1nte11m rate excegt where a pr ov1der xeguest that the xate

interim rate will be determined gy “the Lélaplonshlg of a
provider's allowable operating cost per day from

applicable prior fiscal year to the allowable operatlng <
per day of all participating Montana facilities for the same

period. The Tamount of performance incentive to be . included in

the interim rate will be determined through the method set
forth in 46.12.1204. 3(b)(1)

3. Comment : Inclusion of a penalty factor with respect
to facilities whose operating costs total more than the
previous yvear's costs plus the trend factor fails to take into
account many circumstances which would cause an efficiently
operated facility to be unable to meet the Department's
definition of an economically operated facility. Examples
would include: 1) Uncontrollable increases in utility costs
or taxes; or 2) Federal and/or State laws and regulations
which could mandate changes resulting in increased costs.

Response: ARM 46.12.1204 (7) provides that any facility which
can demonstrate that its current rate of reimbursement does
not cover its actual operating costs will, upen reguest, be

granted a rate review. Under that process, costs which are
found to be extraordinary and uncontrollable will be
reimbursed in full. Extraordinary costs include utility

increases, property tax increases, and cost increases directly
caused by Federal or State mandates.
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Comment: How will facilities whose costs have increased above
the trend factor, but whose increased costs have been approved
through the rate review process, be treated under this rule?

Response: A facility whose rate for a given period has been
determined under rate review, and who then operates at or
below that rate, will meet the definition of an economically
operated facility. For future periods, since actual allowable
costs will be used as a base for determining economic opera-
tion, facilities having undergone rate review and which return
to the formula system will be treated in exactly the same
manner as non-rate reviewed facilities.

Comment: Registered Nurse's wages must be ralised more than

the CPI due to an industry shortage nationwide, and thus
indexing will fall short of increased costs,

Response: The Department's inflation index is not based
exclusively on the CPI but rather it includes a separate labor
component as well as food and other components. Therefore,

the cost of any nationwide shortage of RN's will be adequately
reflected in the change in hourly wages for enployees in
nursing and personal care facilities. The change in wages for
this group is the basis of the labor component of the index.

Comment.: Collective bargaining wage increases cannot be

controlled by a facility.

Response: It is the Department's position that wage increases
are always controllable, regardless of whether or not the

facility is unionized.

Comment : This incentive factor should be used to upgrade
services within the homes., A facility will be penalized if it
spends these funds on patient:z but not if those funds are
taken out as profit.

Response: The specific purpose of the incentive factor is
cost containment. The proposed system will allow facilities
to utilize some incentive funds to upgrade services in aliow-
able cost areas. But to encourage the full use of these funds
to increase allowable costs would be counter-productive to the
stated purpose of the incentive factor.

Comment: The penalty section of this proposed rule change 1s
not necessary because private pay patients and their rela-
tives, as well as locally controlled Boards of Directors, put

encugh pressure on facilities to contain costs.
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Response: If this were the case, there would be no need for
an incentive factor at all.

Comment: Replacement of a major item of equipment can become
necessary at any time and, when it does, a facility might
appear to be operating uneconomically.

Response; Indexed 1limits applicable to incentive factor
determination apply only to operating costs, not to property
costs.

Comment: No facility, particularly a for-profit facility, is
going to spend its discretionary money on allowable costs
unless it is absolutely necessary in order to adequately care

for the patients. Therefore, there should be no penalty.
Response: The purpose of the performance incentive factor is
to reward providers for cost containment. A provider who

elects to use the funds provided under the incentive prodgram
to operate uneconomically should not be rewarded in the same
manner as the provider who operates economically. The method
of determining the incentive factor does not prevent a
provider from uszing some of these funds for allowable costs.
In fact a provider may use up to one-third of the incentive
funds for allowable costs and return only the remaining two-
thirds to the Department.

Comment: Does Medicald have any rules disallowing penalties
assessed against incentive factors?

Response: No.

Comment : If one segment of the industry can earn the
incentive factor, any other segment should also be able to
earn it without a penalty clause. SRS is implying that non-

profits are inefficient and that we would add additional
costs.

Response: The provisions of this rule will apply equally to
all facilities, without regard to their profit status.

Comment: A change in patient mix could require added staff
not accounted for by indexing.

Response: This issue will be addressed more fully when a
patient assgessment technique 1s adopted. For now, however,
the Department's preliminary data indicates that patient mix
tends to change very slowly within any given facility and that
such change will not significantly impact over-all operating
costs, at least not in the short run. A provider having
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drastic changes in patient mix may reguest a rate review to
determine if a rate increase 1is warranted.

Comment: A maximum incentive factor of $1.50 was acceptable
for 1980. But as inflation erodes the value of our money,
this %1.50 must be increased 1in order to produce the same
degree of i1ncentive.

Response: The cost of Medicald reimbursement has been
increasing dramatically during the past 3 years. The cost per
service increased 22% from 1978 through 1980 in Montana and is
expected to increase another 30% during the period 1981

through 1983, Many states are facing financial crises in
theiy Medicaid programs and have been forced to take drastic
measures to curb cost escalation. For example, one state has

recently decreased the performance incentive factor from $1.50
per day to $1.00 per day. This Department has an obligation
to taxpayers to curtail the ever increasing cost of the
Medicaid program. Therefore, the maximurm performance
incentive factor will remain at $1.50 per patient day during
the 1982-83 biennium. The Department maintains that the
proposed performance incentive is sufficient to encourage cost
containment. Should 1t become evident during the next
biennium that this amount 1is not contributing to cost
containment objectives, the Department will amend the rule
accordingly.

Comment : Because the amount of incentive decreases as a
facility's relative operating costs increase, non-economical
facilities are already being penalized. Why make a punitive

system worse?

Response: The Medicaid program is designed to reimburse
providers for the cost of providing care to the poor and
medically needy and to recognize the right of for-profit
providers to receive a reasonable return on their investment.
The only reason that a performance incentive factor is
included in rates 1s that this Department has assumed that by
rewarding providers for cost containment, the long term effect
will be to control the cost of this program to taxpayers. The
past rules on performance incentive factor were causing
Medicaid costs to increase at a greater rate than inflation
because the funds from the incentive were being used for
allowable costs. Rather than completely removing the
incentive factor from the rate, the method of paying these
funds was redesigned to insure that the original goal of cost
containment would be met.

GComment: You are making the rule too complex.
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Response: The Department has tried to keep its rules as
uncomplicated and direct as possible while at the same time
maintaining an equitable and cost-conscious reimbursement
system.

Comment: Under this proposed rule, a facility could be
encouraged to reduce its level of care to the State and/or
Federal minimums in order to reap a maximum incentive amount.
Have monetary considerations become more important than the
residents?

Response: Quality care for Medicaid recipients is the most
basic concern of the entire Medicaid program. However, it is
also necessary to recognize the reality of limited funding.
The Department is, in effect, charged with insuring quality
care within the framework of a cost~contained environment.
Properly enforced State and Federal standards coupled with
implementation of this proposed incentive rule will serve to
effectively balance the need for quality care with the need
for cost containment.

Comment.: Why were the 66th, 76th, and 90th percentiles chosen
as the break-peoints for incentive factor categories?

Response: Through an analysis of 1978 operating costs, the
Department determined that half of the facilities above the
mean cost should receive the maximum performance incentive.
The 67th percentile was chosen because 50 percent of the
facilities with costs above the mean fell below this
percentile. In order to stay within the declining percentile
concept. as suggested by the Denver Regional Office of the
Health Care Finance Agency, it was determined that half of the
facilities above the 66th percentile should receive two-thirds
of the maximum incentive and that the remaining facilities
should receive cne-third of the maximum incentive.

—
By: ;
irector, Social and Reha=-
bilitation Services
Certified to the Secretary of State February 11 , 1981.
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VOLUME NO. 39 OPINION NO. 5

CONSERVATION DISTRICTS - Duty of board of county commig-
sioners to levy assessment reported by conservation district
SUpPervisors;

COUNTY COMMISSIONERS =~ Duty of board of county commissioners
to levy assessment reported by conservation district super-
visors;

TAXATION AND REVENUE - Duty of board of county commissioners
to levy assessment reported by conservation district super-
V1S0rs;

MONTANA CODE ANNOTATED - Sections 76-15-501, 76=15-505,
76-15-506, 76-15-515, 76-15-516, 76-15-520.

HELD: Section 76-15-516, MCA, imposes a mandatory duty
on the board of county commissioners of each
county in which there is a conservation district
to levy an assessment on the taxable real property
within the district sufficient to raise the amount
reported to them in the estimate of the super-
Visors.

6 February 1981

Harold F. Hanser, Esq.

Yellowstone County Attorney

Yellowstone County Courthouse, Room 508
Billings, Montana 59101

Dear Mr. Hanser:

You have requested my opinion concerning the duty of the
board of county commissioners to levy assessments under
section 76-15-516, MCA, specifically, vyou have asked
"whether the language in section 76-15-516, MCA, 1is manda-
tory or may the commissioners decline to make a levy within
the statutory 1limit?" Read in the context of Title 76,
chapter 15, I conclude that section 76-15-516, MCA, requires
the board of county commissioners to levy an assessment
sufficient to raise the amount reported to them by the
supervisors of a conservation district.

Section 7-15-516, MCA, provides as follows:
Levy of regular and special assessment. (1) The
board of county commissioners of each county in

which there lies any portion of the district, may,
annually at the time of levying county taxes, levy
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an assessment on the taxable real property within
the district, except that cities that voted to be
included in a district prior to July 1, 1971,
shall be excluded from the district by a majority
of the council. It shall be known as the "...
(name of district) conservation district regqular
assessment" and shall be sufficient to raise the
amount reported to them in the estimate of the
SUpervisors.

(2) The board of county commissioners of each
county in which there lies any portion of a
project area may, annually at the time of levying
county taxes, levy an assessment not to exceed 3
mills on the taxable real property within the
project area. It shall be known as "... (name of
project area) special assessment" and shall be
sufficient to raise the amount reported to them lin
the estimate of the supervisors.

(Emphasis added.)

Under this statute the board of county commissioners is
given the power to levy an assessment on the taxable real
property within the district. Section 76-15-515, MCA,
limits the amount of this assessment.

Although the term '"may" 1s generally considered to be
permissive the Montana Supreme Court has ruled that the term
can be construed as mandatory. State ex rel Criffin v.
Greene, 104 Mont. 460, 469, 67 P.2d 995 (1937), Other
provisions of Title 76, chapter 15, MCA, clearly contemplate
that the duty of the board of county commissioners to levy a
proper assessment 1s mandatory.

Section 76-15-501, MCA, provides in pertinent part:

A conservation district and the supervisors
thereof shall have the power to:

* Kk Xk

(4) cause taxes to be levied in the same manner
provided for in this part for the purpose of
paying any obligation of the district and to
accomplish the purposes of this chapter in the

manner herein provided;
E
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This section implies that the district, and not the board of
county commissioners, 1s vested with any discretion  that
attends the taxing authority in this part.

Likewise, section 76-15-506, MCA, providing the board of
supervisors with the power to issue bonds, would be of no
effect if the county commissioners could refuse to make the
necessary assessment. In addition, section 76-15-520, MCA,
makes county officers liable on their official bonds to
"faithfully discharge" their duties connected with the
assesgment of district taxes.

The final part of your question asks 1f it would be proper
for the Yellowstone Conservation District to register
warrants up to the amount of their submitted budget inasmuch
as no levy was made for this fiscal year. Section 76-
15-505, MCA, indicates that when funds raised through the
collection of the assessments are not sufficient for the
proper maintenance and operation of the district the board
may:

(a) borrow additional funds needed to an amount
not to exceed 50 cents per acre for the lands
within the district and may pledge the credit of
the district for the payment of the same; or

(b) request the county commissioners to issue and
register warrants in anticipation of furtherx
collections.

THEREFORE, IT IS MY OPINION:

Section 76-15-516, MCA, imposes a mandatory duty on the
board of county commissioners of each county in which
there is a conservation district to levy an assessment
on the taxable real property within the district
sufficient to raise the amount reported to them in the
i supervisors.

Attorney Gener;}\\\l
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VOLUME NO. 39 OPINION NO. 6
COUNTIES - Federal Revenue sharing funds, allocation of
water and sewer districts.

WATER AND SEWER DISTRICTS - Counties, federal revenue

sharing funds.
MONTANA CODES ANNOTATED - Title 7, Chapter 13, parts 22 and
23.

HELD: A Board of County Commissioners does not have
authority to allocate federal revenue sharing
funds to a water and sewer district.

9 February 1981

M. Myron Wheeler

Board of County Commissioners
Teton County Courthouse
Choteau, Montana 59422

Dear Mr. Wheeler:
You have requested my opinion on the following question:

Does the Board of County Commissioners have the
authority to allocate federal revenue sharing
funds to a water and sewer district?

A group of rural residents in Teton County has organized to
develop a rural water distribution system to provide water
to families who presently have to haul their domestic water
supplies. These residents propose to create a water
district pursuant te Title 7, Ch. 13, pts. 22 and 23, MCA,
and have requested that the county grant the district
$10,000 in federal revenue sharing funds to use for water
quality testing and test drilling.

Federal revenue sharing funds may be spent for any purpose
for which local governments may spend or pledge general tax
revenues under state law. 37 OP. ATT'Y GEN. NOS. 61 and
105. A county such as Teton County which has not adopted a
self-government form of local government has only the powers
that are expressly conferred by statute or that are
necessarily implied therefrom. Roosevelt County v. State
Board of Equalization, 118 Mont. 31, 37, 162 P.2d 887
(1945); State exX rel. Bowler v. County Commissioners, 106
Mont. 251, Z57, 76 P.2d 648 (1938). -
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Article v § 11(5) of the Montana Constitution prohibitsg

appropriations "for religious, charitable, individual,
educational or benevolent purposes" unless made to an
organization "under the c¢ontrol of the state." This

provision has been applied to subdivigions of the state such
as counties. 37 QP. ATT'Y GEN. NOS. 25 and 105. Section
7-7-2103, MCA, provides:

No county must ever give or loan 1its credit in aid
of or make any donation or grant, by subsidy or
otherwise, to any individual, association or
corporation .

Counties may pay money to individuals or organizations on an
exchange basgils to provide services or materials that they
are authorized by statute to provide to their constituents.
37 OP. ATT'Y GEN NO. 105. Thus the first difficulty with
the instant proposal 1s that no power can be found or
necessarily implied to allow countieg to directly provide
for rural water distribution systems.

To the contrary, there are specific mechanisms provided in
the statutes to provide for the establishment of these
services. One of these mechanisms is the water district
provided for by Title 7, Ch. 13, parts 22 and 23. See,
e.g., 7-13-2218, MCA. Wwhile 7-13-2221, MCA, empowers the
districts to accept funds from "federal, state, and other
public or private sources" there 1s no apparent power
anywhere for the county to be in effect a general fund donor
to the district. The financing of district operations 1is
specifically provided for (7-13-2301 et seq., MCA), and the
county's only specific involvement is the duty to levy an
assessment on the land in the district when the district's
revenues are insufficient to pay the principal and interest
on any district bonded indebtedness 7-13-2302, MCA.

Therefore, since the county has no specific or necessarily
implied power to make the proposed grant, and since specific
means of financing and county involvement are provided for,
the conclusion is that the county may not make the proposed
grant.
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THEREFORE IT IS MY OPINION:

A Board of County Commissioners does not have authority

to allocate federal revenue sharing funds to a water
and sewer district.

MIKE GREA‘”‘ :

Attorney General f
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