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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative code Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the pro­

cedural requirements of the Montana Administrative Procedure 

Act. The Committee has the authority to make recommendations 

to an agency regarding the adoption, amendment, or repeal of 

a rule or to request that the agency prepare a statement of 

the estimated economic impact of a proposal. In addition, the 

Committee may poll the members of the Legislature to determine 

if a proposed rule is consistent with the intent of the Legis­

lature or, during a legislative session, introduce a Joint 

Resolution directing an agency to adopt, amend or repeal a 

rule. 

The committee welcomes comments from the public and 

invites members of the public to appear before it or to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

The address is Room 138, State Capitol, Helena, Montana, 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTAN.l\ 
AND THE MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a loose­
leaf~cornpfrat1o~nlDy~aepartment of all rules of 
state departments and attached boards presently 
in effect, except rules adopted up to three 
months previously. 

Montana Administrative Re1ister (MAR) is a soft 
back, bound publication, 1ssued twice monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and inter­
pretations of statute and rules by the attorney 
general (Attorney General's Opinions) and agencies 
(Declaratory Rulings) issued since publication of 
the preceding register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Department 

Subject 
Matter and 
Title 

Title :lumber 
and Department 

Title 
Number and 
Chapter 

Statute 
Number and 
Department 

Rule in ARM 

1. Consult General Index, Montana Code Annotated 
to determine department or board associated 
with subject matter or statute number. 

2. Refer to Chapter Table of Contents, Title 1 
through 46, page i, Volume 1, ARM, to 
determine title number of department's or 
board's rules. 

3. 

4. 

s. 

6. 

7. 

8. 

Locate volume and title. 

Refer to topical index, end of title, to 
locate rule number and catchphrase. 

Refer to table of contents, page 1 of title. 
Locate page number of chapter. 

Go to table of contents of chapter, locate 
rule number by reading catchphrase (short 
phrase describing rule.) 

Go to cross reference table at end of each 
title which lists each MCA section number 
and corresponding rules. 

Go to rule. Update by checking the accumula­
tive table and the table of contents for the 
last register issued. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through September 30, 
1981. This table includes those rules adopted during the period 
October 1, 1981 through December 31, 1981, and any proposed rule 
action that is pending during the past 6 month period. (A notice 
of adoption must be published within 6 months of the published 
notice of the proposed rule.) This table does not, however, 
include the contents of this issue of the Montana Administrative 
Register (MAR) • 

To be current on proposed and adopted rulemaking, it is necessary 
to check the ARM updated through September 30, 1981, this table 
and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is published. 

ADMINISTRATION, Department of, Title 2 

2.23.303 and other rules located in Chapter 23, Title 2, 
Pertaining to the Montana Merit System, p. 1120 

AGRICULTURE, Department of, Title 4 

I 

I-IX 

4.9.301 
4.9.310 

Emergency Rule Pertaining to Suspension of all Uses 
of Endrin, p. 1057 
Emergency Rules Providing Procedures Authorizing 
Application of Pesticides with Less than Label 
Specified Diluents, p. 600 
through 4.9.306 Wheat Research Grants, p. 1070 
through 4.9.321 Wheat Research Grants, p. 1070 

AUDITOR, Title 6 

I-XIII 
6.6.501 

Medicare Supplement Insurance, p. 865 
Disclosure Statements in Sale of Medicare Supplements 
Information to be Furnished Prospective Insured, 
p. 865 

COMMERCE, Department of, Title 8 

I 

(Board of 
I 
8.16.405 

(Board of 
I-XIV 
(Board of 
8.58.404 

Conditions of Investment (Bank Investment 
Agriculture Credit Corporations), p. 700, 

Dentistry) 
oral Interview, p. 1144 
Fee Sche~ule, p. 1144 

Medical Examiners) 

and 
1185 

Pertaining to Physician's Assistants, p. 1146 
Realty Regulation) 

and other Rules in Chapter 58, Pertaining to Realty, 
p. 1152 20-10/29/81 



(Board of 
8.64.601 
8.79.302 
8.86.301 

8.86.301 
8.86.301 

veterinarians) 
through 8.64.611 veterinary Technicians, p. 881, 1184 
Additional Producer Assessment, p. 583 
Relating to Milk Pricing Reflecting Butterfat Values 
and Minimum Jobber Prices, p. 585, 1181 
Relating to the Minimum Price of Milk, p. 880 
Relating to Rate Charged Producers for Hauling Milk 
from Farm to Plant and Providing Uniform System of 
Accounting, p. 589, 1183 

EDUCATION, Title 10 

(Board of 
10.55.101 
10.55.102 
10.55.108 
10.55.204 
10.55.205 
10.55.302 
10.55.304 
10.55.305 
10.55.402 
10.55.403 
10.55.404 
10.55.406 
10.64.301 

Public Education) 

10.64.401 

10.64.501 

10.65.301 

Accreditation Period, p. 964 
Categories of Accreditation, p. 965 
Alternative Standards, p. 965 
Principal, p. 966 
Supervisory and Administrative Time, p. 966 
Certificates, p. 967 
Teacher Load, p. 967 
Teacher Load, Elementary Schools, p. 968 
Basic Instructional Program, p. 968 
Basic Instructional Program, Elementary, p. 971 
Library Media Services, p. 972 
Guidance and counseling, p. 974 
through 10.64.340 Standards for School Buses -
Bus Chassis, p. 976 
through 10.64.442 Standards for School Buses - The 
Bus Body, p. 976 
through 10.64.516 Special Education Vehicle Standards, 
p. 1076 
through 10.65.303 Compulsory School Attendance, p. 
1082. 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

12.6.901 Water Safety Regulations, p. 792, 882 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I 
I-VII 

16.2.621 
16.6.101 
16.6.103 
16.6.104 

16.6.105 
16.6.106 
16.6.109 
16.6.110 
16.6.116 
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Procedures for Compliance with MEPA, p. 1162 
Relating to Variances from Solid Waste Management 
Rules, p. 794, 1190 
MEPA Requirements for Specific Activities, p. 1159 
Registrars - General, p. 885, 1187 
Preservation of Copies of Record, p. 894, 1188 
Certificates Unfading, Permanent and Legible, p. 895, 
1188 
Preservation of Old Record, p. 886, 1187 
Correction Affidavits, p. 887, 1187 
Monthly Statement of Returns, p. 896, 1188 
Payment of Fees to Local Registrars, p. 897, 1188 
Fees for Copies and Research, p. 899, 1188 



16.6.301 
16.6.302 
16.6.303 
16.6.309 
16.6.310 
16.6.601 
16.6.602 

16.6.801 
16.6.802 
16.6.901 
16.6.902 
16.6.903 

16.6.906 
16.6.907 
16.6.916 
16.6.1601 
16.6.1801 

16.8.701 
16.8.1102 
16.8.1405 
16.16.803 

16.16.804 
16.18.201 

16.18.205 

16.24.803 
16.28.202 

Certificate of Birth, p. 900, 1188 
Parent to Review Birth Certificate, p. 902, 1188 
Delayed Birth Records, p. 903, 1188 
Children Born Out of Wedlock Certificate, p. 905, 1188 
Certificate of Adoption, p. 888, 1187 
Marriage Applications, p. 906, 1188 
Report of Dissolution of Invalidity of Marriage, 
p. 890' 1187 
Definitions, p. 893, 1189 
Report of Induced Abortion, p. 893, 1189 
Death Certificate, p. 908, 1188 
Fetal Death certificate, p. 891, 1187 
Health Officers Notified by Registrar, When, p. 910 
1188 
Burial Transit Permit, p. 911, 1188 
Relating to Burial Transit Permit, p. 911, 1189 
Disinterment Permits, p. 913, 1188 
Information Recorded, p. 915, 1188 
Relating to Records of Institutions and Communal 
Colonies, p. 915, 1189 
Definitions - Air Quality Rules, p. 1170 
Air Quality Permit Required, When, p. 1170 
Open Burning Rules, 708, 797, 1164 
Fee Schedule (Subdivision and Disposition of Fees) 
p. 1019 
Disposition of Fees (Subdivisions), p. 1020 
16.18.202, 203, 204 Pertaining to Water and Waste­
water Operators, p. 1085 
16.18.206 Pertaining to Water and Wastewater Operators 
and Plants, p. 1092 
Facility Report, p. 916, 1188 
Reportable Diseases, p. 1016 

HIGHWAYS, Department of, Title 18 

18.8.601 
18.8.1202 

Overweight Single Trip Permits, p. 798, 1194 
through 18.8.1215 various Special Vehicle Movement 
conditions, p. 798, 1194 

INSTITUTIONS, Department of, Title 20 

20.3.101 through 20.3.216 Approval of Alcohol Program, p. 726 

JUSTICE, Department of, Title 23 

1. 3.101 through 1.3.234 Model Rules, P. 802, 1195 

LABOR AND INDUSTRY, Department of, Title 24 

24.9.217 
24.9.252 

24.9.255 
24.9.261 
24.9.802 

24,19.501 

24.19.503 

Complaint: Notice of Commission, p. 805 
Declaratory Rulings: Filing and Notification of 
Disposition of Petition, p. 803 
Declaratory Ruling: Effect of Ruling, p. 806 
Dismissal of complaints also Pending in Court, p. 809 
Commission Meetings: Quorum, Decision Making 
Authority, p. 807 
Rebate of Service Charges Interest and/or Placement 
Fees, p. 919 
Providing for Termination after 30 Days, p. 919 
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STATE LANDS, Department of, Title 26 

1-XX Rules Governing State Leases for Metalliferous 
Minerals and Gems, p. 921 

I-XX Rules Governing State Leases for uranium and Other 
Fissionable Material, p. 932 

26.3.108 Renewal of Lease, p. 760 
26.3.121 Transfer of Leases: Assignments and Subleases, 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I Model Procedural Rules, p. 1094 
36.22.1607 Deadlines for Action on Determinations, p. 1095 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I 
I-III 
1-II 

38.2.316 
38.5.1107 

Jurisdictional Policy, p. 1175 
Rules for Radio Common Carriers, p. 943 
Rules for Public Service commission Regulation 
of Municipally-OWned Utilities, p. 1097 
Transcripts, p. 1025 
Interest on Deposits, p. 1023 

SECRETARY OF STATE, Title 44 

Pertaining to Advisory Opinions, p. 508 

p. 

I-VII 
1.2.419 Filing, Compiling, Printer Pickup and Publication 

Schedule for the Montana Administrative Register, 
p. 1177 

1.2.421 
1.2.423 

Subscription to the Code-Cost, p. 1179 
Agency Filing Fees, p. 1179 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I Program Requirements for Family Day care Homes and 
Group Day care Homes, p. 1027 

761 

I 
II 

Eligibility and Other Requirements for AFDC, p. 1239 
Family Day Care Homes, Group Day care Homes and 

46.5.901 

46.5.912 

46.5.913 
46.11.101 
46.12.2003 
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Day Care Facilities caring for Infants, p. 1045 
46.5.902, 903, 907, 908, 909, 910, 911 Pertaining 
to Day Care Homes, Group Day Care Homes, and 
Centers, p. 945 

Day Care Center Licensing Services, General Eligi­
bility and Program Requirements, p. 1037 
Day Care Center Licensing Services Provided, p. 1050 
Food Stamp Program, p. 1241 
Physician Services, Reimbursement/General 
Requirements and Modifiers, p. 412, 559 



MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 20 

TABLE OF CONTENTS 

NOTICE SECTION 

ADMINISTRATION, Department of, Title 2 

2-2-78 Notice of Time Change for Public Hearing 
on Proposed Amendment of Rules Located in Chapter 
23, Title 2, Governing the Operation of the 

Page Number 

Montana Merit System. 1245 

2-2-79 Notice of Proposed Repeal of Rules Re­
lating to Holidays and Holiday Pay and Adoption 
of New Rules. No Public Hearing Contemplated. 1246-1249 

2-2-80 Notice of Proposed Repeal of Rules Re­
lating to Employee Record Keeping and the 
Adoption of New Rules. No Public Hearing 
Contemplated. 

AGRICULTURE, Department of, Title 4 

4-2-66 Notice of Public Hearing for Adoption 
of New Rules I Through IX, Inclusive, Regulating 
the Importing, Keeping and Sale of Alfalfa 
Leafcutting Bees. 

4-2-67 Notice of Public Hearing for Proposed 
Amendments of Rules 4.12.1012 and 4.12.1013 
Relating to Various Fees. 

FISH, WILDLIFE & PARKS, Department of, Title 12 

12-2-103 Notice of Public Hearing on Proposed 
Amendment of Rules Relating to Outfitters and 
Professional Guides Qualifications. 

1250-1253 

1254-1257 

1258-1260 

1261-1266 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

16-2-198 Notice of Proposed Amendment of Rules 
Relating to Immunization. No Public Hearing 
contemplated. 

-i-

1267-1269 

20-10/29/81 



16-2-199 Notice of Proposed Adoption of 
Rule - Laboratory Fees. No Public Hearing 
Contemplated. 

JUSTICE, Department of, Title 23 

(Crime Control) 
23-3-17 Notice of Proposed Amendment of 
Rule - Qualifications for Certification 
of Law Enforcement Academy and Training 

Page Number 

1270-1271 

Courses. No Public Hearing Contemplated. 1272-1273 

23-3-18 Notice of Proposed Amendment of 
Rule - Minimum Standards for the Employment 
of Peace Officers. No Public Hearing 
Contemplated. 1274-1275 

23-3-19 Notice of Proposed Amendment of Rule 
Certification Requirements for Trainee Attendance 
and Performance. No Public Hearing Contemplated. 1276-1277 

LIVESTOCK, Department of, Title 32 

32-2-86 Notice of Proposed Adoption of Rules 
Montana Beef Research and Marketing Act; 
Assessment and Levy of Authorized Tax. 
No Public Hearing Contemplated. 

SECRETARY OF STATE, Title 44 
44-2-25 
Notice of Location Change for Public Hearing 
on Proposed Amendment of Rules - Subscription 
to the Code - Cost; Agency Filing Fees. 

44-3-10-15 (Commissioner of Political Practices) 
Notice of Public Hearing for Adoption of Rules 
Relating to Implementing Initiative 85, the 
Montana Lobbyist Disclosure Act of 1980. 

RULE SECTION 

AGRICULTURE, Department of, Title 4 

EMERG 
NEW 

Rule I - Federal User Fees 

1278-1279 

1280 

1281-1286 

1287 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

AMD 16.16.803 Fee Schedules 
16.16.804 Disposition of Fees 
16.28.202 Reportable Diseases 

20-10/29/81 -ii-

1288 
1289 



Page Number 

LABOR AND INDUSTRY, Department of, Title 24 

AMD 24.9.501 Rebate of Service Charges Interest 
and/or Placement Fees 1290 

REP 24.19.503 Termination after Thirty Days 

INTERPRETATION SECTION 

Opinions of the Attorney General 

34 

35 

36 

County Budget and Taxation - Property 
Tax - Judgments 

Fire Departments - Firefighters - Hours 
of work 

Cities and Towns - Firefighters, 
Volunteer -Workers' Compensation 

-iii-

1290 

1291-1293 

1294-1299 

1300-1302 

20-10/29/81 



-1245-

BEFORE THE MERIT SYSTEM COUNCIL 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules governing the operation 
of the Montana Merit System 

TO: All Interested Persons 

NOTICE OF TIME CHANGE 
FOR PUBLIC HEARING ON 
PROPOSED AMENDMENT OF 
RULES LOCATED IN CHAPTER 
23, TITLE 2 GOVERNING 
THE OPERATION OF THE 
MONTANA MERIT SYSTEM 

1. On Wednesday, November 4, 1981, at 7:00p.m., a 
public hearing will be held in the auditorium of the Social 
and Rehabilitation Services Building, at Helena, Montana, to 
consider the amendment of rules governing the operation of the 
Montana Merit System. The amendment of rules was published 
in 2-2-77 of the 1981 MAR on page number 1120. The time of 
the public hearing is changed from 9:00a.m. to 7:00p.m., so 
that employees and other interested persons may attend. 

Certified to thE' Secretary of State~ /3. l'jB( 
I 

MAR Notice No. 2-2-78 20-10/29/81 



-1246-

BEFORE THE DE~ARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the REPEAL 
OF RULES and the ADOPTION OF 
NEW RULES relating to the 
administration of holidays 
and holiday pay. 

To: All Interested Persons: 

NOTICE OF PROPOSED 
REPEAL OF RULES RE­
LATING TO HOLIDAYS 
AND HOLIDAY PAY AND 
ADOPTION OF NEW RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

l. On December 1, 1981, the Department of Admini­
stration proposes to repeal Rules ARM 2.21.601 through 
2.21.604 which pertain to holidays and holiday pay and 
adopt new rules in this matter. 

2. The rules proposed to be repealed are on pages 
2-677 through 2-679 of the Administrative Rules of Montana. 

3. The proposed rules provide as follows: 

RULE I SHORT TITLE (1) This sub-chapter may be cited 
as the Holidays and Holiday Pay Policy. 
AUTH: Sees. 2-18-102, 2-18-603, MCA IMP: Sees. 1-1-216, 2-18-603 

RULE II HOLIDAYS (1) "The following are leqal state 
holidavs," as provided in l-l-216, MCA: 

(;;!) "New Year's Day, ,January l; 
(b) Lincoln's Birthday, February 12; 
(c) Washington's Birthday, the third Monday in Februarv; 
(d) Memorial Day, the last Monday in May; 
(e) Independence Day, July 4; 
(f) Labor Day, the first Monday in September; 
(q) Columbus Day, the second Monday in October; 
(li.) veteran's Day, November ll; 
(i) Thanksgiving Day, the fourth 'Thursday in November; 
(j) Christmas Day, December 25, and 
(k) State General Election Day." 
(2) "If any holiday" ... falls on "a Sunday, the 

Honday following is a holiday," ... as provided in l-l-216, 
MCA. If any hoiiday falls on Saturday, the Friday preceding 
will be a holiday. 

(3) State primary election days are not state holidays. 
AUTH: Sees. 2-18-102, 2-18-603, MCA IMP: Sees. 1-1-216, 2-18-603, MCA 

RULE III HOLIDAY LEAVE ELIGIBILITY (l) A regularly 
scheduled full tlme or part tlme emolovee who is scheduled 
to work on the day on which the holiday is observed and is 
in a pay status either the last regularly scheduled working 
day before or the first regularly scheduled working day 
after a holiday is observed is eligible to receive approp­
riate paid holiday leave or compensation. 

20-10/29/81 MAR Notice !lo. 2-2-79 
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(2) A regularly s~heduled full-time or part-time 
employee who is not scheduled to work on the day on which 
the holiday is observed shall receive appropriate alter­
nate paid leave "either on the day preceding the holiday 
or on another day following the holiday in the same pay 
period or as scheduled" by mutual agreement "by the employ­
ee and his. supervisor . . . provided the employee is in 
a pay status on his last regularly scheduled working day 
immediately before the holiday or on his first reguiarly 
scheduled working day immediately after the holiday," 
as provided in 2-18-603, HCA. This is to provide a day 
off in addition to the employee's regular day off. 

(3) A regularly scheduled employee who is not in a 
pay status the last regularly scheduled working day before 
or the first regularly scheduled working day after a 
holiday is observed shall not receive paid holiday leave 
or compensation. 

(4) An intermittent employee shall receive appropri­
ate compensation for the holiday if the employee is in a pay 
status during the week in which the holiday falls. 

(5) If a new employee or an employee returning from 
inactive status, or seasonal lay-off, reports to work on 
a day following a holiday, the employee will not receive 
compensation for the holiday. 

(6) Paid holiday leave to which an employee is 
entitled may not be charged to any other type of leave. 

(7) When an employee transfers to another agency 
immediately before a holiday and is in a pay status on the 
first working day after the holiday, the receiving agency 
shall pay the employee for the holiday. 
A~i: Sees. 2-18-102, 2-18-601, MCA IMP: Sees. 1-1-216, 2-18-603, MCA 

RULE IV CALCULATION OF HOLIDAY PAY FOR REGULARLY 
SCHEDULED EMPLOYEES (l) A regularly scheduled eligible 
employee receives pay for a holiday (if scheduled to work 
on the holiday) or for an alternate leave day (if not 
scheduled to work on the holiday) based on the average 
number of hours scheduled to work per day in the pay 
period in which the holiday falls. 

(2) To find the average, the number of hours scheduled 
to work in the pay period shall be divided by the number of 
working days in a pay period (10). 

(3) The average for employees scheduled to work full 
time during the pay period is 80 ~ 10 or 8 hours. 

(4) The average for part-time employees or employees 
on a reduced schedule for the pay period will be less than 
8 hours. 

(5) A job-sharing employee who has a regularly 
scheduled work week will receive pay for the holiday on 
the same basis as any other part-time employee. 
AUTH: Sees. 2-19-102, 2-18-603, MCA IMP: Sees. 1-l-216, 2-18-603, MCA 

MAR Notice No. 2-2-79 20-10/29/81 
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RULE V CALCULATION Or PAY FOR HOLIDAY LEAVE FOR 
INTERMITTENT EMPLOYEES (1) An employee who works inter­
mLttent hours and LS eligible for holiday pay will receive 
pay for the holiday based on the average number of hours 
worked for the full pay period preceding the holiday and 
the pay period in which the holiday is observed, not to 
exceed 8 hours. 

(2) To find the average, the number of hours worked 
shall be divided by the total number of work days in the 
full pay period preceding the holiday and the pay period 
in which the holiday is observed, excluding the holiday(s) 
(normally 19.) 

(3) A job-sharing employee who works intermittent 
hours will receive pay for the holiday on the same basis 
as any other intermittent employee. 
AUTH: Sees. 2-18-102, 2-18-603, MCA IMP: Sees. l-l-216, 2-18-603, MCA 

RULE VI HOLIDAY 110RK (l) An employee who is not 
exempt from the Montana minimum wage and hour laws con­
tained in Title 39, chapter 3, part 4, MCA, and who works 
on a legal holiday shall receive appropriate paid leave 
the day preceding the holiday or on another day following 
the holiday in the same pay period or as scheduled by 
mutual agreement by the employee and his supervisor or 
shall be paid a minimum of 2 l/2 times the reaular rate 
if no paid leave is provided as indicated. 

(2) Granting of alternative holiday leave or premium 
pay is at the agency's discretion. 

(3) An employee who is exempt from the Montana mini­
mum wage and hour laws and is required to work on a legal 
holiday shall earn compensatory time on an hour-for-hour 
basis. 
AUTH:Secs. 2-lR-102, 2-18-603, MCA IMP: Sees. l-l-216, 2-lR-603, MCA 

RULE VII CLOSING (l) This sub-chapter shall be 
followed unless it conflicts with negotiated labor contracts, 
which will take precedence to the extent applicable. 
~1: Sees. 2-18-102, 2-18-603, MCA !}~: Sees. 1-1-216, 2-18-603, MCA 

4. The rules are proposed to be repealed and replaced 
with reworded rules to implement new provisions of 2-18-603, 
MCA, which became effective October l, 1981, and for clarity. 

5. Interested parties may submit their data, views 
or arguments concerning the proposed repeal and adoption 
of the rules in writing no later than November 30, 1981, to: 

20-10/29/81 
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Personnel Division 
Department of Administration 
Room 130, ~1itchell Building 
Helena, MT 59620 
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6. If a person who is directly affected by the proposed 
repeal of rules ARM 2.21.601 through 2.21.604 and the adoption 
of new rules wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make 
written request for a hearing and submit that reouest along 
with any written comments he has to: Administrator, Personnel 
Division, Department of Administration, Room 130, Mitchell 
Building, Helena, Montana 59620, no later than November 30, 
1981. 

7. If the agency recei ve.s requests for a public 
hearing on the proposed repeal and adoption from either 10% 
or 25, whichever is less, of the persons directly affected, 
from the Administrative Code Committee of the Legislature, 
from a governmental subdivision or agency or from an 
association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 25 persons. 

8. The authority of the department to make the 
proposed rules is based on section 2-18-102 and 2-18-603, 
MCA, and the rules implement sections 1-1-216 and 2-18-603, 
MCA. 

Certified to the Secretary of State October 19, 1981. 

MAR Notice No, 2-2-79 20-10/29/81 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the REPEAL 
OF RULES and the ADOPTION OF 
NEW RULES relating to 
employee record keeping 

To: All Interested Persons: 

NOTICE OF PROPOSED REPEAL 
OF RULES RELATING TO EM­
PLOYEE RECORD KEEPING AND 
THE ADOPTION OF NEW RULES 

NO PUBLIC HEARING CONTEMPLATED 

1. On December 1, 1981, the Department of Administra­
tion proposes to repeal Rules ARM 2.21.6601 through 2.21.6604 
which pertain to employee record keeping and to adopt new 
rules in this matter. 

2. The rules proposed to be repealed are on pages 
2-1511 through 2-1513 of the Administrative Rules of ~ontana. 

3. The proposed rules provide as follows: 

RULE I SHORT TITLE (l) This sub-chapter may be cited 
as the Employee Record Keeping policy. 
AUTH: Sec. 2-18-102, MCA IMP: Sec. 2-18-102, MCA 

RULE II POLICY (1) It is the policy of the State of 
Montana to: 

(a) protect an employee's right of privacy, as well as 
the public's right to know, in the collection and maintenance 
of personnel data, pursuant to Article II, Sections 9 and 10 
of the Constitution of the State of Montana and principles 
developed by the 1974 federal Privacy Protection Study \.om­
mission; 

(b) collect and store personnel data which is relevant 
to an agency's purpose and to insure that records are accu­
rate, timely and complete; 

(c) inform employees about what personnel data is 
collected, why it is collected and who will have access to 
the information; 

(d) Provide security systems which limit access to data 
and to operate under principles of confidentiality which 
govern who should have access to personnel data and when 
they should have access; 

(e) grant employees the right to correct or dispute 
data; 

(f) disclose confidential personnel data outside the 
agency only with the informed and voluntary consent of the 
employee or under a constitutionally-valid legal order; 

(g) not make job-related decisions about an employee 
on the basis of secret files. 
mnH: Sec. 2-lB-102, MCA IMP: Sec. 2-18-102, MCA 

RULE III OBJECTIVES (l) It is the objective of this 
policy to establish record keeping practices in accordance 
with: 

(a) Article II, Section 9, Constitution of the State 
of Montana, titled "Right to Know;" 
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of Montana, titled "Right of Privacy;" 
(c) Title 2, Chapter 6, 11ontana Code Annotated, re­

garding public records and their management; 
(d) Section 5-13-309, Montana Code Annotated, regarding 

the authority of the Legislative Auditor in relationship to 
records; 

(e) Chapter l-1300, Montana Operations Manual, volume 
I, regarding records management; 

(f) Principles of the Privacy Protection Study Com­
mission, found in Personal Privacy In An Information Society, 
the Report of the Privacy Study Comm1ssion. 
AUTH: Sec. 2-l8-lry2, MCA IMP: Sec. 2-lR-102, MCA 

RULE IV DEFINITIONS As used in this sub-chapter the 
following definitions apply: ( 1) "Employee personnel 
documents" means paper documents maintained by each agency 
containing personnel data on an employee. 
AUTH: Sec.2-13-l02, 11CA IMP: Sec. 2-18-102, MCA 

RULE V DOCUMENT REPORT (1) The following documents for 
employees may be kept 1n manual files: 

(a) personal: 
(i) state application and/or resume of employee; 
(ii) copy of designation of person authorized to receive 

decedent's warrants; 
(iii) individual training records; 
(iv) any records pertaining to hiring, promotion, 

transfer and selection for training or apprenticeship; 
(v) enrollment in health insurance plans; 
(vi) copies of any documentation for licenses or 

certifications for any applicable positions (e.g., nurses, 
doctors, teachers, etc); 

(vii) longevity computation, certification form and 
documentation of previous employment that affects employee 
benefits; 

(viii) any other information that is essential to the 
operation of the agency; 

(b) financial: 
(i) all copies of payroll status forms affecting em­

ployees' pay and/or status; 
(ii) W-4 forms; 
(iii) employee leave record, time and attendance 

reports which may be kept separately for ease of access; 
combined with personnel file upon termination; 

(iv) authorizations to deduct money from paycheck, such 
as health insurance premiums, credit union, savings bond 
and/or deferred compensation deductions, etc.; 

(c) confidential: 
(i) performance evaluations; 
(ii) discipl1nary matters; 
(iii) personal problems requ1ring employee assistance; 
(d) documents of separation: 
(i) a copy of termination form; 
(ii) letter of resignation 
(2) Files containing both active and inactive documents 

should be kept locked at all possible times. 
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(3) All documents shall be maintained for such periods 
as provided in Chapter l-1300 of the Montana Operations 
Manual, Volume I, pertaining to records management. 

(4) An employee's position title, dates and duration 
of employment and salary are public information and must be 
released on request. An agency may not require justification 
for the request. An agency may require that the re~uest be 
in writing. 

(5) Those having access to all of an employee's personnel 
documents, including confidential documents, are the employee; 
the direct supervisor; those persons above the direct super­
visor in the direct line of authority, including the bureau 
chief, division administrator and department director; the 
central personnel file clerk, and the agency personnel/EEO 
officer. 

(6) Others may obtain access to confidential documents 
only with the employee's informed and written permission or 
with a constitutionally-valid legal order. 

(7) The office of the Legislative Auditor has access 
to personnel records pursuant to 5-13-309, MCA, for purposes 
of auditing state agencies. 

(8) The Human Rights Division shall have access to 
personnel files related to complaints of discrimination. 

(9) The professional staff of the state personnel 
division shall have access to all personnel documents when 
providing technical assistance at the request of agency 
managers and when gathering summary data on personnel pro­
grams or systems, when directly related to the subject. 

(10) An employee should report errors of a clerical nature 
to the payroll/personnel clerk or officer in the employee's 
agency. 

(11) An employee has the right within the agency to 
file a written rebuttal to data maintained in manual files, 
which will be retained with those files. 

(12) Agencies should establish procedures for the filing 
and review of rebuttals to data maintained in manual files. 

(13) An employee has a right to file a grievance within 
the agency on data maintained in personnel files, consistent 
with provisions in policy, collective bargaining agreements 
or statute allowing grievances. 
AUTH: Sec. 2-18-102, MCA IMP: Sec. 2-18-102, MCA 

RULE VI CLOSING (l) This sub-chapter shall be followed 
unless it conflicts with negotiated labor contracts or 
specific statutes, which shall take precedence to the 
extent applicable. 
AUTH: Sec. 2-lR-102, MCA IMP: Sec. 2-18-102, MCA 

4. The rules are proposed to be repealed and replaced 
to incorporate a recent attorney general's opinion and to 
clarify procedures concerning employee record keeping. 

5. Interested parties may submit their data, views 
or arguments concerning the proposed repeal of rules and 
adoption of new rules in writing no later than November 30, 
1981, to: 
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Administrator, Personnel Division 
Department of Administration 
Room 130, Mitchell Building 
Helena, Montana 59620 

6. If a person who is directly affected by the proposed 
repeal of rules ARM 2.21.6601 through 2.21.6604 and the 
adoption of new rules wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit that request 
along with any written comments he has to: Administrator, 
Personnel Division, Department of Administration, Room 130, 
Mitchell Building, Helena, Montana 59620, no later than 
November 30, 1981. 

7. If the agency receives ·requests for public hearing 
on the proposed repeal and adoption of rules from either 
10% or 25, whichever is less of the persons directly affected, 
from the Administrative Code Committee of the Legislature, 
from a governmental subdivision or agency or from an association 
having not less that 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected 
has been determined to be 25. 

B. The authority of the agency to make the proposed 
repeal of rules and adoption of new rules is based on 
section 2-18-102, MCA, and the rules implement section 
2-18-102 MCA. 

Morr~s L. Brusett, D~rector 
Department of lldministration 

Certified to the Secretary of State October 19, 1981. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rules I through IX, 
inclusive, regulating the 
keeping, importation and sale 
of alfalfa leafcutting bees. 

NOTICE OF PUBLIC HEARING FOR 
ADOPTION OF NEW RULES I THROUGH 
IX, INCLUSIVE, REGULATING THE 
IMPORTING, KEEPING AND SALE OF 
ALFALFA LEAFCUTTING BEES. 

TO: All Interested Persons: 

l. On November 19, 1981 at 8:30a.m., a public hearing 
will be held in Room 225 of the Agriculture/Livestock Building, 
6th and Roberts Streets, Helena, Montana, to consider the adop­
tion of new rules relating to the importation, keeping and 
selling of alfalfa leafcutting bees. 

2. The proposed rules do not replace or modify any sec-
tion currently found in the Montana Administrative Code. 

3. The proposed rules provide as follow: 
RULE l. PURPOSE OF RULES (1) To implement Senate Bill 363 

enacted by the 1981 Montana Legislature (80-6-1101 MCA et seq.). 
RULE II. DEFINITIONS As used in this (act) the following 

definitions apply: 
(1) "Bee" means any stage in bhe life cycle of a bee of 

the species Megachile rotundata (F), commonly known as the al­
falfa leafcutting bee. 

(2) "Certification" means the process of analyzing bees 
and equipment by the department to determine whether they meet 
the required health standards. 

(3) "Conunittee" means the alfalfa leafcutting bee advisory 
committee established in (section 4). 

(4) "Department" means the department of agriculture es-
tablished in 2-15-300. 

(5) "Equipment" means grooved boards, shelters, trays, 
incubators, cell removers, tumblers, and other apparatus used 
in rearing bees. 

(6) "Nesting materials" rr.eans equipll'ent, laminates, and 
other apparatus used in nesting bees. 

(7) "Parasite" means an organism living in or on any stage 
of the alfalfa leafcutting bee obtaining nutriment from the body 
of the bee. 

(8) "Pathogen" means any organism, parasitic or otherwise, 
that causes disease in the alfalfa leafcutting bee. 

(9) "Person" means an individual, association, partner-
ship, or corporation. 

(10) "Wild trap" means to trap bees on property not o~med 
by the trapper. AUT!!: Sec. R0-6-110~. liCA IMP: Sec. 80-6-1103, M::A 

RULE III. STANDARDS FOR CERTIFICATION (1) Unconditional 
Alfalfa Leafcutt1ng Bee Certlflcatlon -- Bees that have been 
officially examined and analyzed and found to contain no more 
than 10% infestation by the parasites listed below, and which 
contain no more than 0.2% infestation by the pathogens listed 
below, shall be eligible for certification for import into the 
state of Montana, or for possession or sale within this state. 
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(2) Restricted Alfalfa Leafcutting Bee Certification -­
Bees that are officially reported as containing parasite infes­
tation levels between 10% and 25%, or pathogen infestation levels 
between 0.2% and 10% should be designated as being under restric­
ted certification, and may not be sold, transferred, or distri­
buted without prior written approval of the department. 

(3) Parasites and pathogens that the bees are to be speci-
fically examined and analyzed for are: 

Parasites: 
(a) Minute chalcid (Tetrastichus megachi) 
(b) Sapyga wasp (Sapyga pumila) 
(c) Canadian chalcid (Pteromalus venustus} 
(d) Imported Chalcids (Monodontomerus obscurus} 
(e) Checkered flower beetle (Trichodes ornatus} 
Pathogens: 
(a} Alfalfa leafcutting bee chalkbrood (Ascosphaera sp.) 
(4} One year after the effective date of the minimum 

standards for certification as defined by (l) Unconditional Al­
falfa Leafcutting Bee Certification, the department upon recom­
mendation of the advisory committee shall upgrade the standard 
to read as follows: (1} Unconditional Alfalfa Leafcutting Bee 
Certification -- Bees that have been officially examined and 
analyzed and found to contain no more than 10% infestation by 
the parasites listed below, and which contain no (0%) infesta­
tion by the pathogens listed below, shall be eligible for certi­
fication for import into the state of Montana, or for possession 
or sale within the state. AIJI'E: Sec. 80-6-1103 M:A IMP: Sec. 80-6-1103, M:A 

RULE IV. ALFALFA LEAFCUTTING BEES NOT MEETING CERTIFICATION 
STANDARDS (l) Bees that are off1c1ally reported as containing 
paras1te infestation levels above 25% or pathogen levels above 
10% shall be designated as failing minimum certification stan­
dards. The bees and associated nesting materials shall be placed 
under quarantine and may be destroyed or removed from the state 
under department supervision within 30 days of the issuance of 
said designation. AIJI'H: Sec. 80-6-1103 M:A TilP: Sec. B0-6-1103, M:A 

RULE V. CERTIFICATION OF IMPORTED ALFALFA LEAFCUTTING BEES 
(1) Bees imported into Montana must meet the standards for Un­
conditional Alfalfa Leafcutting Certification set forth in Rule 
III(l}. Bees that do not meet these certification standards shall 
not be released for distribution or other delivery within the 
state. The exporter/importer of the bees shall be notified by 
certified mail of the fact of non-certification, together with a 
notice that the said bees must be removed from the state of 
Montana, at exporter's/importer's expense, within 30 days, or 
the said bees will be destroyed. AIJI'H: Sec. 80-6-1103 M::ll IHP: Sec. 
80-6-1103, M:A 

RULE VI. ALFALFA LEAFCUTTING BEE SAMPLING PROCEDURE The 
follow1ng procedure shall be used to sample bees under the bee 
certification program: 

(1) All bees must be in loose cell stage before samples 
can be taken. 

(2) A one ounce sample shall be taken from each 20 pounds 
of bees owned or possessed by a beekeeper. 

An official sample size shall not consist of less than 
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eight ounces (8 oz,). 
If the beekeeper owns or possesses more than 400 pounds, 

then the cocoon larvae will be divided into 400 pound lots and 
official samples shall be obtained from each lot. 

All official samples shall become the property of the de­
partment. 

(3) Once the official sample has been obtained, the re­
maining composite sample shall be officially sealed and left in 
the possession of the grower. 

(4) All samples shall be collected using a random sam­
pling procedure, i.e., a uniform sample from the top, middle, 
and bottom within the bee storage containers. 

(5) All official samples will be obtained by designated 
department personnel in the presence of the owner/manager of 
the bees. 

(6) All official sample containers will be sealed with 
a label showing lot number, date/time sampled, and signature 
of department employee. 

(7) All official sample lot numbers must correspond with 
lot numbers attached to beekeeper storage containers. AUT!!: 
Sec. 80-6-1103, MCA IMP: Sec. 80-6-1103, MCA 

RULE VII. CERTIFICATION PROCEDURES AND FEES (l) All 
requests for certif1cation shall be made on forms provided by the 
department. The required certification fee shall be transmitted 
with the request for each certification. 

(a) Import Certification -- All bees proposed to be im-
ported into Montana shall be delivered on or before April 15 to 
the examination/analysis laboratory located at Montana State 
University, Bozeman, Montana, where they shall be examined and 
analyzed following the submission of a request for certification 
and payment of appropriate fees. 

(b) Annual Certification -- Any person owning or posses­
sing bees within Montana shall make, on or before October 1 of 
each year, a request for re-certification and arrange for sam­
pling each year of said possession and pay assessment fees there-
on. 

(i) A certification fee of $3.00 per bee box per year. 
Nesting materials containing 3,000 nest tunnels shall be desig­
nated as one bee box, regardless of the composition of the nest­
ing materials. 

(c) Any person owning or possessing bees within the state 
of Montana that are not ready for certification sampling on or 
before January 31 of each year, shall pay a penalty of $25.00 
in addition to the certification and sampling fees regularly 
required, and in addition, shall pay the mileage and per diem 
required for the department inspector to draw the official 
samples required for re-certification. Bees that are in the 
loose cell stage will be considered ready for sampling. 

(2) All sales of bees shall be reported to the department 
as follows: 

(a) All sales made during the preceding year shall be 
reported to the department on each application for annual certi­
fication giving name, address and location of the new owner. 

(b) The department shall be notified of all sales or 
termination of bee operations. These sales shall be reported 
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to the department in writing stating the name, address and 
location of the new owner. AUTH: Sec. 80-6-1103 MCA IMP: 
Sec. 80-6-1103, MCA 

RULE VIII. SAMPLING/AN~LYSIS FEES (1) Each person re­
questlng certif1cat1on or annual re-certification shall pay a 
laboratory analysis fee of $25.00 per sample, for each official 
certification or re-certification sample· submitted. The payment 
for each sample shall be transmitted at the time of sampling. 
AUTH: Sec. 80-6-1103 MCA IMP: Sec. 80-6-1103, MCA. 

RULE IX. FOR THE PURPOSE OF DISEASE CONTROL - 1-JILD TRAP­
PING PERMIT PROCEDURE (1) A 1•erson 1ntending to engage in wild 
trapp1ng shall apply to the department for a permit prior to 
commencing trapping activities. 

(2) The person applying for a permit shall obtain the 
signature of the property owner on which the bees are to be 
wild trapped. 

(3) Any person keeping bees or nesting materials on 
property other than their own, shall clearly mark the trapping 
material with his or her correct name, mailing address and phone 
number. The lettering shall not be less than one inch in size. 

(4) The application for a permit to wild trap shall con­
tain: name, address, phone, location of wild trapping activi-
ties (1/4 section, township, range), number of bee boxes, and 
permission of property owners, AUI'H: sec. 80-6-1103 M::A, ll-IP: 80-6-1103, MCA 

4. The department is proposing to adopt the foregoing 
rules to implement the new 1981 Legislative enactments. 

5. Interested persons may present their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Oran Roy 
Bjornson, at room 110, Agriculture/Livestock Building, 6th and 
Roberts Streets, Helena, Montana, no later than November 26, 1981. 

6. Clyde Peterson, Room 312, Agriculture/Livestock Buil-
ding, 6th and Roberts Streets, Helena, Montana, has been desig­
nated to preside over and conduct the hearing. 

7. The authority of the agency to make the proposed 
amendment is based on section 80-6-1103 MCA, and the rule im­
plements section 80-6-1103 MCA. 

BY:~~!&~ 
:cfordon McOmber, D1rector 

Montana Department of Agriculture 

Certified to the Secretary of State October 15 t 1981 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of Rules 4.12.1012 and 
4.12.1013 ARM. 

NOTICE OF PUBLIC HEARING FOR 
PROPOSED AMENDMENTS OF RULES 
4.12.1012 and 4.12.1013 

TO: All Interested Persons: 

1. On November 20, 1981, at 10:00 a.m., a public hearing 
will be held in Room 225 of the Agriculture/Livestock Building, 
6th and Roberts Streets, Helena, Montana to consider the amend­
ments of the Administrative Rules of Montana, all as set forth 
herein. 

2. The proposed amendments relate only to the various 
fees amounts to be charged. The USDA user fee set forth under 
emergency Rule I is included in the following proposed fee 
schedule. Increased fees are necessary to continue services 
to the grain industry. Costs to provide these services have 
increased substantially due to inflationary factors experienced 
since the February 1, 1975 increase. The rules proposed to be 
amended, as they presently exist, may be viewed in the current 
version of ARM, pages 4-407, 408 and 409; or a complete copy may 
be obtained from Mr. Oran Roy Bjornson, Administrator, Plant 
Industry Division, Montana Department of Agriculture, Room 110, 
Agriculture/Livestock Building, Capitol Station, Helena, Montana, 
59620 0209. 

3. The rules proposed to be amended will provide as 
follows: 

4.12.1012 GRAIN FEE SCHEDULE (l) The Department has 
adopted a rev1sed schedule of fees to be charged by the State 
Laboratories at Great Falls, Montana. 

SCHEDULE OF FEES AND CHARGES 

or truck Official Lot Inspection - bulk, ea~, boxcar 
*aii ~~ai~ i~ei~di~~ ~~5ta~dt (all grarnBf 

Official Lot Inspection - llhopper car4 .•. 
.••. $5~~5 $10.00 

h5S 13.50 
B~ai S~ade e~ Set-~~-he~~e~, ea~; ~~~ek; ~e~~la~ ree £e~ 
eaeh ~e~~ie~ ~~aded; Submitted Sample Inspection e~ 
rae~e~ i~£erma~ie~ e~iy . . . . . . . . . . ~~59 

Factor Determinations (per factor) . . , • • . . . • 
P~e~e±~ ~ee~5 .-~-~-~-.-~-~-~-~-~-~-~-~-~-~ ~-~-~ ~~ss 
Sampling only - bulk, ea~; boxcar or truck (all grains) i:h'll5 
Sampling only - hopper car ~---- s~ss 
Protein Tests • . . . . . . • . . . . . 

Dry Basis • • . . . . . . . . . 
Moisture Tests - ~~a~~ ~He~emeef (oven) 1~ss 

4.00 
2.00 

6.00 
9.00 
3.00 
3. 50 
3.00 
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Meis~tt~e ~es~s-mHs~e~a7 feea e~ f±ett~ ~9¥ent 
P~e~ein ~es~-£eea ana be~±ey ~B~y-Besiet 
Malting Barley Analysis . . . . . . . . . . . . . . 
ee~ti£iee~ien e£ a £ae~e~ ~hat aees ne~ a££ee~ ~~ade 
Copies of Certificates, ~~aae ana wei~nt. . . . . 
eepies e£ ee~~i£ieate, p~etein .-.-·-·-·-·-·-·-·-· 
Special Service Fee (immediate handling per sample, 
telephone reports, etc.) 

2!.2!5 
2!.-58 
'hi'5 
±.-88 
h·ee 

.-58 

Seaimen~a~ien ~es~ ·-·-·-·-·-·-·-·-·-·-·-·-·-·-•-• 3.58 
Wei~fiin~; pe~ ea~ ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 4.88 
Wei~hin~ ~a~e7 pe~ nett~ ,-,-,-·-·-·-·-·-·-·-·-·-•-• 4>88 
Speeia± Se~¥iee Fee - ~fMMeaia~e fiand±in~ pe~ samp±e7 

te±epfiene ~epe~ts 7 e~e•t . . . . ±.2!5 
Mailing Samp±es of Samples - ~Minim~-ene~~er ~ 

sample - plus postage) . • . . • . . . . h·88 
Samp±e~ e~ inspeeter - strei~fi~ ~ime7 re~e pe~ nett~ 
Inspector - Sampler (per man hour, straight time). 6.88 

(overtime) 
Stowage Examination (minimum 1 hour) . 
Mileage (rate per m~le) 
Special Tr~p (per hour) 

2. 50 

2.00 

2. 00 

2.00 

Special inspection of grain - charged by hourly rates and mileage. 

Re-inspection (original grade sustained) - regular fee during 
routine inspection. 

Re-inspection (original grade changed) - regular sampling fee 
during routineinspection tour. 

Retest (original protein test sustained) - regular protein in 
fee plus sampling fee during regular inspection tour. 

Retest (original protein test changed) - differences of more 
than 0.2% - regular sampling fee during routine inspection 
tour. 

In case of a material error in grade or protein, a corrected 
certif~cate will be ~ssued without a fee. 

The regular fees apply for one trip per day to each railroad 
yea~ yard or to each elevator. If it is necessary to make a 
second or special trip by vehicle to a railroad yard, elevator, 
mill or other locations there will be an additional charge of 
$6.-88 $10.00 per hour (minimum of one hour). When services 
are neeaea-which ~e~tti~ed require the department employee to 
incur additional expenses such as mileage, meals, lodging, 
etc., such additional costs, based on state schedule, shall 
also be charged in addition to all fees and service charges. 

AU'l'll: Sec. 80-4-119 MCA; H1P, 80-4-113 .lMCA and 80-4-119 
MCA 

4.12.1013 SAMPLE LOT INSPECTION SERVICE (1) A revised 
schedule of fees to be charged by the State Laboratory at 
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Great Falls, Montana. The fee schedule is as follows: 

Schedule of Fees and Charges 

Sample Lot Inspection Services 

Warehouses: 

Regular Time Hourly Rate 
overtime Hourly Rate . . 

Sec. 80-4-119 
MCA and 80-4-119 MCA 

Elevators, etc. 

. . . . . 96.ee $lo.oo 

. . . . . 9.ee 15.00 
MCA and 80-4-113 MCA; IMP, 80-4-1~ 

5. Interested persons may present their data, views, 
or arguments either orally or in writing at the hearing. Writ­
ten data, views or arguments may also be submitted to Clyde 
Peterson, hearing office, Agriculture/Livestock Building, 
Capitol Station, Helena, Montana 59620, no later than 5:00p.m. 
on November 30,' 1981. 

6. Clyde Peterson, Department Attorney, Montana Depart­
ment of Livestock, Agriculture/Livestock Building, Capitol 
Station, Helena, Montana has been designated to preside over 
and conduct the hearing. 

7. The authority of the agency to enact the rules and 
the amendments is Sections 80-4-113 and B0-4-119 MCA. 

Montana Department of Agriculture 

Certified to the Secretary of State, October 19, 1981. 
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BEFORE THE DEPAR~IENT OF FISH, WILDLIFE, & PARKS 
OF THE STATE OF MONTANA 

In the matter of the amendment ) 
of Rules 12.6.501 through ) 
12.6.513 relating to ) 
outfitters and professional ) 
guides regulations; Repeal ) 
12.6.510 Residency and Age J 
Requirements. ) 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULES 12.6.501 TH~OUGH 
12.6.513 AND '<.EPEl\L OF :<ULE 
12.6. 510 -- OU'T'FITTERS .l\.ND 
P'<.OFESSION!'L GUIDES QUALJFI­
CATIONS 

1. On February 12, 1982, at 10:00 a.m., a public hearing 
will be held in the Fish & Game Commission Room, Department 
of Fish, 'tlildlife, & Parks, 1420 E. 6th Ave., Helena, Montana 
to consider the amendment of Rules 12.6.501 through 12.6.513. 

2. The proposed amendments replace present rules 
12.6.501 through 12.6.513 found in the Administrative Rules 
of Montana. The proposed amendments would change current 
rules to reflect 1981 legislative changes in outfitting 
statutes, delete and modify current language for clarity of 
meaning, and make modifications and additions to current rules 
to reflect current outfitting operations. 

3. The rul~as proposed to be amended provide as follows: 

12.6.501 OUTFITTER LICENSES (1) No person, company, or 
corporation shall engage in the business of outfitting v1i th­
out first having obtained from the department an outfitter's 
license of one of the kinds or types hereinafter described as 
follows: 

(a) A general license authorizing one to be engagea in 
the business of outfitting for hunting or fishing parties, ana 
or to prov~a~n~ provide any saddle and pack animals 7 or eyHiae 
eerv~ee7-ana-re±a~ea-servrees-€er personal services on back 
country or wilderness pack trips of more than one day duration7 
ano-whe-may-in-aaai~ien-~revioe-e~her-e~~i~ffleH~-OF-Vehieiee-€er 
the-~~r~ese-e~-aesis~±n~-any-~ersen-±n-ea~ehin~-€ish-or 
ieeatin~-ana-~HFsH±n~-~ame-an±ffiale-er-betA for hunting or fish­
in arties: or to also rovide cam ing e ui ment, vehicles, 
or other conveyance, or any person to hunt, trap, capture, 
take, or kill any game animal or to catch fish and to accomoany 
such a party or person on an expedition for any of these 
purposes. 

(b) A special license authorizing the outfitter to per­
form only the function of outfitting listed on the license in 
accordance with the following classifications: 

(i) Class I - special outfitter license for taking 
hunting parties out from a permanent base of operations for 
day trips only; 

(ii) Class II - special outfitter license for taking 
fishing parties out from a oermanent base of operations for 
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day trips only; 
(iii} Class III - special outfitter license ~PeV!dift! 

reP-a-~em~ePapY-eam~-iep-a-s~eeia±fHed-~~~ese for taking 
fishing parties out from a permanent base of operatLons for 
trlps of more than one day. 
AUTH: Sec .• 87 4 106 MCA IMP: Sec. 87-4-106 MCA 

12.6.502 OUTFI~TER STANDARDS (1) No outfitter ~hail 
~ be issued a license unless arui-Ml'l<f!-i:±-!Hl.eft-!!l~al'tdaPds-aftd 
Pe~MiPeffiel't~s-eha±±-8e-me~-aH6-~afl'tea-i:Red-a~-a±l-~imee-ae-see 
feP~h-il'l-P~les-±~.6.59~-~hPeM!h-±~.6.5±9.: 

(a) The applicant has passed the written outfitter 
examination with a minimum score of 75%; 

(b) The applicant has demonstrated, in a field examina­
tion, ability to use and maintain all equipment or stock 
listed in his application; 

(c) The applicant has provided proof of ownership or 
control of the equipment listed in his application; 

(d) The applicant has furnished proof of liability 
insurance for the outfittLng serVLces he provLdes. MLnimum 
Lnsurance will be $10,000 for property damage, $lOO,OOO for 
personal ln]ury to one person, and a total of $300,000 for 
personal 1n]ury to more than one ?erson. 

(2) Wrltten and t1eld outf1tter examinations shall be 
given at headquarters for each reg1on (Kallspell, HLssoula, 
Bozeman, Great Falls, B1ll1ngs, Glasgow, and MLles C1ty) and 
at the Helena off1ce tw1ce a year as announced. The wr1tten 
test shall be adffilnlstered by enforcement personnel deslgna 
ted by t!1e department. Apphcants w1II be adv1sed by ma1I of 
success or fa1lure. The fleld exam1nat1on shall be glven at 
t1mes and places to be announced. 
AUTH: Sec. 87-4-106 MCA IMP: Sec. 87-4-106 HCA 

12. 6. 50 3 OUTI'ITTER EQUIPIIENT AND SUPPLIES ( l) El"'tti~meH~ 
neeessaFy An outfitter shall own or control the following 
equipment: 

(a) FiPs~-aid-~i~----tJ.~-~e-da~e-al'ta-s~i~a8le-£ef-si£e 
and-~y~e-e~efa~~en Medical sup~lies sufficient to supply 
basic first-aid and stabilize ~n)uries. Base camps and 
s ike cam s shall have, as a min1mum the followin : adhesive 
banda es, ster~le ads, lexib e gauze bandages, roller 
bandages, triangular bandages, irst-aid tape, safet pins, 
sc1ssors, s l1nts, ant1sept1c, as 1r1n, an a 1rst-aid manual. 

(b Transportation, e~tt~~men~ shelter, equipment, and 
food 5M~~a8le sufficient for the number Of guests served and 
~the ~y~e kind of outfitting operation conducte_d ____ __ 

(c) All-olitfitters operating on public lands during the 
fire season shall be equipped with. an axe and shovel in 
5eF¥~eea8le good condition, each of which shall be not less 
than 30 inches in length overall, and a bucket and/or a 
waterbag of not less than 2-gallon capacity. Campfires shall 
never be left unattended and shall be com letel extin uished 
be ore eav1ng them unattended. F1res ~scovered shall be 
~tte~ehed extinguished whenever possible ef and reported to the 
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proper authorities a~-~he-€i~s~-e~~e~~HRi~y. Ai±-~am~~~~ee 
shall-be-eemple~ely-eH~iR~Hiehee-~e~e~e-leav~R~-~em 
RRat~eRae6.,. 

(d) Every vessel emaa~k~R~-eH-a-~ive~-€lea~-t~i~-~hall 
have-a-ffliH~ffiHffi-e€-eRe-eH~~a-ea~-e~-~aeale-aeea~a used in an 
outfitting business shall comply with all the requLrements 
of Title 23, Chapter 2, Part 5, MCA, and Lts LmplementLng 
rules; and in additLon, all such vessels wlll'have at least 
one extra paddle or oar a5oard. -

(2) All new appllcants, resident and nonresident, must 
have thclr outfittlng equlpment av<:nlable for lnspectiO"i'llJY 
enforcement personnel prlor to lssuance of llcense_ 
AUTH: Sec. 87-4-106 MCA IMP: Sec. 87-4-106 MCA 

12.6.504 SANITATION REeB±~MEN~S AND LIVESTOCK (l) At 
all camps, the outfitter shall construct necessary facilities 
for handling stock and maintaining a sanitary camp where such 
facilities are allowed by special use permits of tho parti­
cular forest or area. Pit toilets shall be llmed as needed 
when 1.n use and covered with earth when a camp is not 
eeeH~~ee in usc £e~-~eve~al-ffieHth~. under all circumstances 
these toilets shall be located not loss than 100 feet from 
any surface water and they shall not be constructed in a manner 
that is likely to contaminate ground waters. The Pi~ ~ 
bottom of a toilet must be at least 4 feet above ground water. 

(2) Ali livestock corrals must be at least 100 feet 
from any surface water. 

( 3) When n'a tural feed is not available, or when it is 
inadequate for the nUfuber of llvestock ln the camp, the 
outfitter shall supply supplemental feed adequate to maintain 
all llvestock for the tlme spent at that campsite. 

(4) No outfltter may subJect any anlmal to abuse or to 
cruel and inhumane treatment_ 

~~f (5) The outfitter shall not leave any litter and 
shall carry-or pack out all unburnable refuse from his camp­
site_ \~hen pemitted by state or federal law or regulation, 
garbage shall be burned dail~-
AUTH: Sec. 87 4 106 ~CA I~P: Sec_ 87-4-106 ~CA 

12_6.505 RATE SCHEDULE (l) Upon request ey of a 
client, the outf1tter shall furnish a schedule of rates charged 
for the services offered. 
AUTH: Sec. 87-4-106 MCA IMP: Sec 87-4-106 ~ICA 

12.6.506 CA~P RESTRICTION (1) Camps shall not ~±eek 
t~ail~-e~ interfere with ~Hbl~e use of public roads, trails, 
and facilities. 
1\.UTH: Sec. 87-4-106 1-ICl\. HIP: Sec. 87-4-106 MCA 

12.6.507 PnOTECTION OF PRIVATE PROPERTY (l) Outfitters 
shall exercise diligence in protecting from damage all private 
lands and property el!-e~ef'~- .. l'eR which the outfitter or 
client ~he~eeF--ffiay enter upon, ef'-in-~~e~~ffi~~y-~e-s,.eh-lanes 
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or--property-ai'ld-stteh-:l:flnds-t.tl'!d-preperty-eo'lfere.e-hy-al'!o!i-t~see 
!:R-e6fti'M!et!~ft-wi,~-the-~ti£tt.el'J.&-el'ei'latien· and also any 
lands in praximitL to the area covered by and us·ed in 
connection with t e outfitter's operation. 
AUTH: sec. 87-4 Io6 MCA IMP: Sec. 87-4-106 ~1CA 

12.6.SOS RECORDS (1) True, complete, and accurate 
outfitter records, as defined herein, will be filed with 
the department regional supervisor for the region in which 
the outfitter is licensed. Such records must be filed 
relating to the license year immediately preceding the 
expiration date of the outfitter's license. No outfitter's 
license wii:l: ~ be renewed unless a~ta-HI'!tf:l: such records are 
filed as provLded herein. True, complete, and accurate 
records are ee€fned7-€er-the-~Hr~eee-ei-~8!:s-re~Hlatfen7-as 
those which contain: 

(a) complete name and address of outfitter; 
(b) outfitter's license number and year issued; 
(c) dates of service to each client: 
(d) complete name and address of each client as the same 

appears on the client's fishing or hunting license; 
(e) number, sex, age, and species of big game and game 

birds taken; 
(f) client's license number(sl, by species; 
(g) whether or not the client fished; 
(h) statelfteftt-itlen~>,iyi-n~-eaeh identification of every 

hunting district 4-n-whfeh hunted by each client l'it~ntetl-e'l" 
fished7-6y-drafna~e and of every drainage fished by each 
client. 
------(2) Prior to the filing of records, as herin required, 
and at all reasonable times, each outfitter shall make avail­
able for inspection and inquiry by enforcement personnel of 
the department, all or any portion of his records or informa­
tion required to be in such records as hereinabove provided. 
The said records shall at all times be maintained as 
confidential information and no part of same shall be released 
to persons or organizations outside the department unless such 
release is first approved by the director, or exee~t as mey-be 
ethe:f'W>,se required by law. 
AU~H: Sec. 87-4-106 MCA IMP: Sec. 87-4-106 MCA 

li.6.~ll HUNTING AND FI::it1ING LICENS.ES (1) €ttr'!'eflt 
httntin~-e'l'-ii-sh±n~-:l:ieenses-mtlst-be-ebta~Hea-ay7-aHa-mHs~-at 
a:l:l-tilftee-ae->,l'!-~e-~eeeeesieH-eg7-every-ett~fft~e~-aHa-~Hiae 
attrin~-eAe-timee-taa~-Ae->,e-eH~a~in~-iR-etltii~~.j,R~-e~ 
~HitliH~7 -ae-8eFeiRaf~eF-~reviaea~ 

~a~--W8>,±e-a-FeeiaeHt-ett~~4-tteF-eF-~tt4-ae-ie-etttii££fH~-eF 
~ttiaift~-£eF-aeeF-eF-sH~e±epe-AHR~iR~-ea~£iea-fR-~Rese-aFeae 
er-ai .. ~F>,ate-e£-tae-eae~eFH-~e'l'~ieR-ef-~8.e-e£a~e-e4:-MeR~aHa 
waeFe-~aeFa-aFe-eH±y-aeeF-aHa-aHteJ.epe-aeao:;eRe·-a"'a>,±aQ±e----a 
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e~aee-A-37-eeer-A-~a,~ 
fb~--Wai~e-a-re;iee~~-ett~£i~~er-e~-,Hiae-ie-ett~!i~~in' 

eP-~Hieia,-~er-aeerT-e±~7-er-e~eP-ei~-,a~e-attn~in~-~ar~ies 
i~-~aese-areas-e~er-~han-~hese-e~eei!iea-in-~a~-aeeve--­
a-elas~-A-37-deer-A-~a~7-ana-a-elaee-A-5-el~-~a,~ 

fe~--A~y-~e~reeiden~-~ereen-wae-is-an-ett~£±~~er-er-~Hi4e 
ana-±s-ett~~±~~±n~-er-~Hiain,-£er-aeer-er-an~e±e~e-attn~in~ 
~ar~iee-in-~aeee-areae-er-aie~rie~e-e£-~e-eae~ern-~er~ien-e£ 
~he-e~aee-e~-Men~ana-where-Eaere-aPe-en±y-aeer-ana-an~ele~e 
eeaeene-availaa±e----a-elaee-B-~-~nenreeiaen~~-eeer-lieenee7 
anafer-a-e~eefa±-fnenreeiaen~~-an~e±e~e-±ieeneeT-er-a-B-lQ 
fnenreeiaen~~-a±,-,aMe-eemafna~±en-±ieenee~ 

fd~--While-any-nenreei6en~-aePeen-wae-ie-an-eH~£i~~er-er 
a-~tti6e-ie-eH~£i~~in~-eP-~Hidin~-f.er-aeer7-e±~7-er-e~her-ai~ 
~~e-hHH~in~-~ar~iee-in-~heee-areae-e~aer-~han-~aeee-e~eei£iea 
in-+e~-aaeve----a-e±aee-B-±9-fnenreeiaen~~-ai~-~affie-eemaina­
~ien-lieen,.e~ 

+e~-All-ett~~±~~ere-er-~ttiaee 7-wae~aer-reeiae~~-er-nen­
reei6en~7-ett~~±~~in~-er-~Hiain~-~er-eir6-httn~±n~-er-£iehin~ 
par~±ee-eaall-aave-~e-eHPFen~-a~prepria~e-lieenee-~ere~er~ 
Every outfitter and professional guide shall hold a wildlife 
conservation license valid for the license year in which he 
is outfitting or guldlng and shall keep on hls nerson such 
conservation llcense at all times that he lS engaged in 
outflttlng or guidlng. 

(2) AH-ett~£i~~e~-ehall-s±~n-~he-lieenee-e~-any-elie"~ 
~r~-wkeM-fte-~eeei¥ee-aay-~erffi-e~-eem~enea~ienT The outfitter 
who employs a professional guide shall assure the department 
that the professional guide is properll l1censed for the 
license ear ln which the gulde is emo ed by the outfitter. 

3) At no time may an out itter or employee of an out­
fitter shoot, kill, or take any game an1mal or bird or fish 
for which he does not hold a valid huntlng or fishing license. 

(4) Outfltters and their em 1o ees rna not shoot, kl1l, 
or take game animals or in com etition with those 
emp oying them while oye outfitter's 
employee. 

{5) employee who shoots, 
time during which 
t e part1cular game 

animal sought will be considered to be shooting for or in 
competition with them while acting under emp1oyment·as an 
outfitter. 
AUTH: Sec. 87-4-106 MCA U1P: Sec. 87-4-106 MCA 

12.6.513 LICENSE REVOCATION fl~--~Ae-wilelife-eenser­

¥a~ieft-±i-een~e-e:g-a-~eei-een~-~Hifle-may-ee-st!s~enaea7-reve~et'l., 
er-aenfea-if!-~ae-!lrevfetts·-yea~.Le-!!eee!!ae-are-ae~-sH8mi~~ed.,. 
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fi!r (1) Any ot1tfitter or professional guide's license is 
subject to reYocation t:u'tae'!!'-IH•eaeh for violation of any of 
these regulations or 1ipe!'I-B'I!'eaeh-e4i-aRy e€-Ute-laws-el!l 
MeR~afla-~e±a~iH~-~e-et~~l!li~~iH~-e'l!'-~liiaift~-e~-li~eH-~Re-4iiiifl~ 
e~-a-~a±se-appliea~iefl7-~epe~~7 -e'l!'-~eee'l!'a-ma~e~ia±iy-~aise 
iR-a!'ly-Fespee~7-afla-st~eh-ialse-appiiea~ief1 7 -'l!'epe~~T-e~-FeeeFa 
shall-&e-a-ereaes-e€-~hese-'l!'e~t~ia~ieRs for violation of any 
section of Title 87, Chapter 4, Part l, MCA. 

(2) The filing of a materiall¥ false application, 
report, or record shall be a violat~on of these regulations. 
AUTH: Sec. 87-4-106 MCA IMP: Sec. 87-4-106 MCA 

lJ.. 6. 514 LICENSE ~NEl'<['IJ (1) If an outfitter sells 
his business or allows ~s r~cense to lapse for two ears, he 
sha then e treated as a new a?p ~cant an to take 
the test. 
AUTH: Sec. 87-4-106 MCA I!'U': Sec. 87-4-106 ~1CA 

4. The rule proposed to be repealed can be found on 
page 12-317 of the Administrative Rules of Montana. (12.6.511])' 

5. The rule is proposed to be repealed because the 
Supreme Court of Montana, in Godfrey v. Montana State Fish & 
Game Commission, __ Mont. , 38 St. Rep. 661 (1981), 
declared unconstitutional ~department's statutory limita­
tions on residency on which the rule is based 

6 The department is proposing these amendments on be­
half of the Montana Outfitters Council and on its own behalf 
to make changes required by 1981 legislative action, to clar­
ify present wording, to make modifications to the regulations 
based upon current outfitting practice, and to su~port the 
outfitting profession's efforts to upgrade the services it 
provides the recreating public. 

7. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Stan Bradshaw 
at the department's Helena address no later than February 12, 
1982. NOTICE: The department requests special attention 
and specific comments and suggestions for treatment of out­
fitter experience standards (12.6.509), hunting in competitio.1 
(12.6.512), and license renewal (12.6.514). 

8. F. Woodside Wright has been designated to preside 
over and condwt the hearing. 

9. The authority of the agency to make the pro9osed 
amendments is based on Section 87-4-106, MCA, and the rules 
implement Part 1, Chapter 4, Title 87, MCA. 

& Parks 

Certified to Secretary of State October 19, 1981 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules 16.28.706, 
setting requirements for 
conditional enrollment; and 
16.28.714, requiring report­
ing whenever a child is 
excluded from school for 
failure to comply with the 
law 

) NOTICE OF PROPOSED 
) AMENDMENT OF RULES 
) ARM 16.28.706 
) AND ARM 16.28.714 
) 
) (Immunization) 
) 
) 
) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On December 4, 1981, the department proposes to amend 
rules 16.28.706, which sets requirements for conditional en­
rollment; and 16.28.714, which requires reporting whenever a 
child is excluded from school for failure to comply with the 
law. 

2. The rules as proposed to be amended provide as follows: 

16.28.706 REQUIREMENTS FOR CONDITIONAL ENROLLMENT (1) A 
person may be admitted to school on a cond~t~onal bas~s if a 
physician or local health department indicates on the depart­
ment's conditional enrollment form that immunization of the 
person has already been initiated by receiving, at a minimum, 
one DTP, (or DT or Td), one polio, one measles fafter the 
first birthday, and one rubella vaccination (un ess rubella 
~s not requ1red because the person is a female 12 years of 
age or older). If a person is exempt from any of the foregoing 
vaccinations, the requirements of this rule apply to the re­
maining immunizations for which no exemption exists. 

(2) Conditional enrollment must be for a reasonable 
length of time consistent with the immunization schedule in 
subsection (4) below, in order to allow for completion of 
all immunization requirements, but in any case must not exceed 
90 days from the date of enrollment. 

(3) The conditional enrollment form provided by the 
department must be used to document conditional enrollment 
status and must be retained in the person's school record. 

( 4) A person who is conditionally enrolled qualifies 
for unconditional enrollment when he receives the following 
number of doses of each vaccine, and at intervals of no less 
than four weeks: 

Number of Polio Doses 
Person Has Received: 

l 
2 
3 
4 

3 or more, but none after 4th birthday 
(If enrolled for first time after 

July 31, 1980) 
MAR Notice No. 16-2-198 

Person 
2 
l 
0 
0 

Needs 
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Number of DTP, DT, 
or Td Doses Person 

Has Received: 

1 
2 
3 
4 
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Under 7 Years of 
Age -- Additional 

DTP or DT 
Doses Needed: 

2* 3 
2 
l 
0 

3 or more, but none since 
4th birthday l 

(If enrolled for first time 
after July 31, 1980) 

7 Years of Age 
or Older -­

Additional TD 
Doses Needed: 

2* 
1 
0 
0 

l 

*A booster dose 8-14 months following the third dose 
is recommended. Td boosters are also recommended 
every 10 years. 
(5) If the person who is conditionally enrolled fails to 

complete immunization within the time period indicated in sub­
section (2) above, he must either claim an exemption from the 
immunizations not received and documented, or be excluded from 
school by the board of trustees, in the case of a public school, 
by the administrator, in the case of a private school, or by 
the designee of either. 
Authority: Sec. 20-5-407, MCA 
Implementing: Sec. 20-5-402, 20-5-404, 20~-408, MCA 

16.28.714 REPORT OF NON-COMPLIANCE (l) If a person is 
excluded from school due to the fa1lure to eemple~e provide 
documentation of completed immunization, claim an exempt1on, 
or qual1fy for-cond1t1onal enrollment, the school must place 
in the u.s. mail notice of that fact to the following by the 
end of the third day following the exclusion, eee~PBT if the 
aerson excluaea-has not returned to school with the required 

ocumentat1on: 
(a) the local health officer; and 
(b) the Preventive Health Services Bureau of the depart­

ment (phone: 449-4740). 
Concurrent telephone notification of either or both of 

the above agencies is encouraged but not required. 
{2) The notification must include the name of the ex­

cluded person; his or her address; the name of his or her 
parent(s), guardian or responsible adult; and the date of 
exclusion. 

(3) Written documentation of that notification must be 
placed in the school file, if any, of the person excluded, or 
in a special file established for such documentation, if the 
person has no school file. Such documentation must include 
the information noted in {2) above, date of mailing, and name 
of the individual giving the notification. 
Authority: Sec. 20-5-407, MCA 
Implementing: Sec. 20-5-408{2), MCA 
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3. The amendments to ARM 16.28.706 are to conform the 
requirements for conditional enrollment and completion of 
immunization of a conditionally enrolled child to the require­
ments for unconditional enrollment Ln ARM 16 28.702. The 
amendment to ARM 16.28.714 rel..~xes the reporting requ.irement. 
foJ: .3,:hools which have had to exclud.-, children because of 
faii1H·e to comply with the I<tw and r11les by r·equiring such 
report.ing only if a child continues to be excluded the third 
days after initial exclusion, in cecognition of the fact. that 
most students are back in school befoce that time. 

4. Interested persons may submit their data, views, or 
ilrguments concerning the proposed adoption in writing to 
Robert L. Solomon, Room BlOl, Cogswell Building, Hel<ma, MT, 
59620, no later than November 30, 1981. 

5. If a person who is directly affected by the proposed 
action wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written r·equest 
for a hearing and submit this request along with any written 
comments he has to Robert L. Solomon, Room BlOl, Cogswell 
Building, Helena; MT, 59601, no later than November 30, 1981. 

6. If the agency receives requests for a public hearing 
on the proposed action from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed action, 
from the Administrative Code Committee of the legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be in excess of 25, based on the fact that the rule changes 
potentially may affect any school or school-age child in the 
state. 

Certified to the Secretary of State __ ~O~c~t~o~b~e~r~1~9~,~1~9~8~1~--
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of a rule setting 
laboratory fees for analyses 
of private household water 
supplies 

) NOTICE OF PROPOSED 
) ADOPTION OF RULE 
) 
) (Laboratory Fees) 
) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

l. On January 15, 1982, the board proposes to adopt a 
rule setting laboratory fees for analyses of private household 
water supplies. 

2. The proposed rule provides as follows: 

RULE I LABORATORY FEES (1) Fees for analyses of private 
household water supplies by the department laboratories are as 
follows: 

(a) The fee for a standard chemical analysis (indicates 
amount of calcium, magnesium, sodium, iron, sulphate, fluoride, 
nitrate, chloride, hardness, alkalinity, pH, specific conduct­
ance, and calculated dissolved solids) is $61. 

(b) The fees per analysis to determine the concentration 
of individual constituents are: 

(i) sodium $5.00 
(ii) uon 5.50 
(iii) fluoride 6. 00 
(iv) nitrate 5-40 
(v) hardness 6.50 
(vi) specific conductance 3.80 
(c) An analysis to determine the concentration of fluor­

ide or sodium which is prescribed in writing by a dentist or 
physician is free of charge. 

3. The board is proposing this rule in order to establish 
the fees the department may charge for analyses of private 
household water supples. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed adoption in writing to 
Sandra R. Muckelston, Room C2l6, Cogswell Building, Capitol 
Station, Helena, MT, 59620, no later than January 13, 1982. 

5. If a person who is directly affected by the proposed 
action wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Sandra R. Muckelston, Room C216, Cogswell 
Building, Capitol Station, Helena, MT, 59620, no later than 
December l, 1981. 

6. If the agency receives requests for a public hearing 
on the proposed action from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed action, 
from the Administrative Code Committee of the legislature; from 
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a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a .later da·te. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those per·sons d.i rectly aflec ted has been <.!eter·mi:wd 
t:o be in excess of 25, based on the fctct many Nor1tana houser,olds 
have Lndividua.l water supp.l.ies. 

7. The author· i ty of Lhe board to make tne proposed amena­
ment is based on section 75-6-l03(2)(b), MCA. and implements 
section 75-5-l03(2)(b), MCA. 

Certified to the Secretary of State __ ~O~c~t~o~b~e=r~~l~9~,~1~9~8~l~--
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BEFORE THE BOARD OF.CR!ME CONTROL 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 
23.14.412 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
23.14.412 

TO: 

1. 
proposes 
fication 

2. 
follows: 

All Interested Persons 

(Qualifications for Certifi­
cation of Law Enforcement 
Academy and Training 
Courses) 
NO PUBLIC HEARING 
CONTEMPLATED 

On December 16, 1981, the Board of Crime Control 
to amend rule 23.14.412 which provides for the certi­
of the Law Enforcement Academy and training courses. 

The rule as proposed to be amended provides as 

23.14.412 QUALIFICATIONS FOR CERTIFICATION OF LAW ENFORCE­
MENT ACADEMY AND TRAINING COURSES 

Sections (1) through (3) remain the same. Section (4) (a) 
and (4) (b) remain the same. 

(c) To receive certification, any training conducted in 
Montana must be administered by the academy. Regional training 
courses must be specialized training for all agencies and not 
in-service training applicable to the needs of only one agency. 
Such courses must be at least 15 hours in length, be presented 
on consecutive days, must not be less than 6 hours a day and 
the last day may not be less than 3 hours. The agency request­
ing a regional training course must show a need for the cours~ 
exists and can demonstrate the need. Each course must be 
advertised and open to all other agencies ~n the area or region 
of the requesting agency. 

3. The amended rule defines regional training courses 
and establishes the requirements for such courses. The need 
for the definition and requirements arises because too many 
local law enforcement agencies are requesting regional training 
courses be provided by the Academy that are, in essence, short 
in-service training applicable to only the requesting agency. 
When the Academy staff arrives to administer the course they 
find only a small number of students are in attendance and 
representative of maybe only one or two agencies. This is not 
cost effective and does not represent the purpose of regional 
training courses. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to Mr. 
Clayton Bain, Executive Director, P.O.S.T. Advisory Council, 
303 North Roberts, Helena, Montana 59620 no later than 
December 15, 1981. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
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orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Mr. Bain no later than December 15, 
1981. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from more than 10% or 25 or more 
persons who are directly affected by the proposed amendment, or 
from the Administrative Code Committee of the Legislature, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 145 persons based on the number of peace officers regis­
tered with the P.O.S.T. Advisory Council. 

7. The authority to make the proposed amendment is based 
on Section 44-4-301 MCA. The implementing authority is con­
tained in Section 7-32-303 MCA, and Section 7-32-4112 MCA. 

Certified to the Secretary of State on October 9, 1981 
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BEFORE THE BOARD OF CRIME CONTROL 
OF THE STATE OF ~IONTANA 

In the matter of the 
amendment of Rule 
23.14.402 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
23.14.402 
(Minimum Standards for 
the Employment of Peace 
Officers) 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 16, 19Bl, the Board of Crime Control 
proposes to amend Section 23.14.402 which provides for the 
minimum standards for the selection and employment of peace 
officers in Montana. 

2. The rule as proposed to be amended provides as 
follows: 

23.14. 402 MINIMml STANDARDS FOR THE EMPLOYMENT OF PEACE 
OFFICERS 

Sections (1) through (2) (a) remain the same. 
(b) Be at least ~9 18 years of age. 
3~ The amended rule-sets forth the minimum age require­

ment for the employment of peace officers in ~lontana. Section 
7-32-4112 MCA contained conflicting statements regarding the 
minimum age for the employment of police officers. One sen­
tence stated the minimum age as not less than 20 years and 
another sentence stated the minimum age as not less than 18 
years. The legislature amended Section 7-32-4112 MCA to state 
the minimum age as not less than 18 years. The Montana Consti­
tution in Article II Section 14 states the age of majority as 
age 18 or older. The Board of Crime Control proposes to adopt 
the above rule to conform with the requirements of the Montana 
Code Annotated and the Montana Constitution. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to Mr. 
Clayton Bain, Executive Director, P.O.S.T. Advisory Council, 
303 North Roberts, Helena, Montana 59620 no later than 
December 15, 1981. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Mr. Bain no later than December 15, 
1981. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from more than 10% or 25 or more 
persons who are directly affected by the proposed amendment, or 
from the Administrative Code Committee of the Legislature, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
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percent of those persons directly affected has been determined 
to be 145 persons based on the number of peace officers regis­
tered with the P.O.S.T. Advisory Council. 

7. The authority to make the proposed amendment is based 
on Section 44-4-301 MCA. The implementing authority is con­
tained in Section 7-32-303 MCA, and Section 7-32-4112 MCA. 

Certified to the Secretary of State on October 9, 1981 
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BEFORE THE BOARD OF CRIME CONTROL 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 
23.14.413 

TO: All Interested Persons 

NO'l'ICE OF PROPOSED 
AMENDMENT OF RULE 
23.14.413 
(Certification Requirements 
for Trainee Attendance and 
Performance) 
NO PUBLIC HEARING 
CONTEMPLATED 

1. on December 16, 1981, the Board of Crime Control 
proposes to amend rule 23.14.413 which provides for the certi­
fication requirements for peace officer trainees attendance and 
performance at certified training courses. 

2. The rule as proposed to be amended provides as 
follows: 

23.14.413 CERTIFICATION REQUIREMENTS FOR TRAINEE ATTEN­
DANCE AND PERFORMANCE 

Sections (l) through (4) remain the same. 
(5) The trainee enrolled in the basic course shall 

achieve a £±~±~~ firearms qualification of not less than ~9% 
80% out of a possible 100% to receive credit for certification. 
The trainees enrolled in all other courses which include ~a~~e 
firearms £±~±"~ qualification in the curriculum shall achieve a 
£±~±~~ firearms qualification score of not less than ~5% 80% 
out of a-possible 100% to receive credit for certificatio~ 

3. The amended rule sets forth the firearms qualification 
score for the basic course and for all other courses where 
firearms qualification is required for certification. During 
the past several years the Academy has been upgrading the fire­
arms training. This has been to shorten the ranges from 50 
yards to between 7 and 25 yards. These require the trainee to 
fire instinctively under conditions an officer may expect to 
encounter in the field. In reducing the range and using life­
size silhouette targets, the Academy has had to up-grade the 
qualifying scores. This year the Academy adopted the firearms 
courses that are presently taught at the FBI National Academy. 
These all require a qualifying score of 80% out of a possible 
100%. Many other states have adopted these courses and qualify­
ing scores. The P.o.S.T. Advisory Council's objective is to 
maintain similar standards with the other states' programs 
when the co'urses are similar. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to Mr. 
Clayton Bain, Executive Director, P.O.S.T. Advisory Council, 
303 North Roberts, Helena, Montana 59620 no later than 
December 15, 1981. 

5. If a person who is directly affected by the proposed 
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amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Mr. Bain no later than December 15, 
1981. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from more than 10% or 25 or more 
persons who are directly affected by the proposed amendment, or 
from the Administrative Code Committee of the Legislature, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 145 persons based on the number of peace officers regis­
tered with the P,O.S.T. Advisory Council. 

7. The authority to make the proposed amendment is based 
on Section 44-4-301 MCA. The implementing authority is con­
tained in Section 7-32-303 MCA, and Section 7-32-4112 MCA. 

Certified to the Secretary of State on October 9, 1981 
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BEFORE THE BOARD OF LIVESTOCK 
STATE OF MONTANA 

In the Hatter of the adoption 
of Rule I - Rule IV relating 
to the implementation of the 
"Montana Beef Research and 
~larketing Act" and its 
authorized tax levy. 

NOTICE OF PROPOSED 
ADOPTION OF RULES 

MONTANA BEEF RESEARCH 
AND MARKETING ACT; 
ASSESSMENT AND LEVY OF 
AUTHORIZED TAX 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On or after December l, 1981 the Board of Live-
stock proposes to adopt rules implementing the "Montana Beef 
Research and Marketing Act" and establishing dates on which 
the tax authorized by the Act may be paid. 

2. The rule (s) provide as follows: 
RULE I AUTHORIZED TAX AND BEGINNING DATE. 

The tax authorized by the "Montana Beef Research and 
Marketing Act", 81-8-801 et seq. M.C.A., shall be assessed 
beginning January 1, 1982. (History: Sec. 81-B-803 M.C.A.; 
IMP, Sec. 81-8-804 M.C.A., Eff. 12/l/81.) 
RULE II ASSESSMENT METHOD. 

It shall be assessed in the same manner and upon the 
same number of head of cattle as all other taxes on live­
stock are assessed, as found in 15-24-901 et seq. M.C.A. 
(History: Sec. 81-8-803 M.C.A.; IMP, Sec. 81-8-804 M.C.A., 
Eff. 12/l/81.) ~ 
RULE III PAYMENT DATES 

(1) It shall be payable to the County Treasurer on: 
(a) the date the taxpayer's other personal prop­

erty tax is due, according to 15-16-113 
M.C.A., if the taxpayer owns no real property 
otherwise taxable within the state during the 
tax year; or 

(b) the date the livestock tax found in 
15-24-905, M.C.A.,is due if he is taxed 
for migratory livestock brought into the 
state throughout the tax year; or 

(c) the date all personal taxes and the first 
one-half of the real property taxes are due, 
as found in 15-16-102, M.C.A. 

(2) No matter which above date is chosen, the tax 
shall be paid to the County Treasurer before Harch 
2 of the year following its assessment and levy. 
(History: Sec, 81-8-803 M.C.A.; IMP, Sec. 81-8-
804 MCA, Eff. 12/1/81.) ~ 
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RULE IV REFUND OF TAX. 
(1) A taxpayer paying the above tax may request a 

refund by submitting a refund application to the 
Department of Livestock within 30 days of payment 
of the tax. 

(2) Refund application forms may be obtained from the 
County Treasurer. (History: Sec. 81-8-803 M.C.A.; 
IMP, Sec. 81-8-804 M.C.A., Eff. 12/1/81.) 

3. ~e rule is proposed to be adopted to clarify how 
assessments are to be made; when the tax must be paid; and 
how refunds are to be collected. 

4. Interested parties may submit their data, views, 
or arguments concerning the proposed rules in writing to Les 
Graham, Administrator, Brands-Enforcement Division or James 
v~. Glosser, D.V.M., Administrator & State Veterinarian 
Department of Livestock, Capitol Station, Helena, MT 59620 
no later than November 29, 1981. 

5. If a person is directly affected by the proposed 
rules wishes to express his data, views, and arguments 
orally or in writing at a public hearing he must make written 
request for a hearing and submit this request along with any 
written comments he has to Les Graham, Administrator, Brands­
Enforcement Division or James W. Glosser, D.V.M., Administ­
rator & State Veterinarian. 

6. The department believes that the number of direct-
ly affected persons exceeds 250 as this rule has potential 
impact on every cattle producer in the state. In the event 
that the department receives requests for public hearing 
from 25 persons directly affected, from the Administrative 
Code Committee of the legislature, from a governmental 
subdivision, or agency, or from an association having not 
less than 25 directly affected members, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. 

7. The authority of the agency to make the proposed 
rules is based on Section 81-8-803 M.C.A., and the rules 
implement Section 81-8-804 M.C.A •. 

~d&d~_d4) fttJBER G. BARTHLMESS 
Chairman, Board of Livestock 

Certified to the Secretary of State October 19, 1981. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of rules pertaining to 
fees for the Administrative 
Rules of Montana, Montana 
Administrative Register 
and Agency Filing Fees. 

TO: All Interested Persons: 

NOTICE OF LOCATION CHANGE FOR 
PUBLIC HEARING ON PROPOSED 
AMENDMENT OF RULES 1.2.421 
SUBSCRIPTION TO THE CODE - COST; 
1.2.423 AGENCY FILING FEES 

1. on Wednesday, November 4, 1981, at 10:00 a.m., a 
public hearing will be held in Room 309, Agriculture/Livestock 
Building, 301 Roberts, Helena, Hontana, to consider the amend­
ment of rules pertaining to fees for the Administrative Rules 
of Montana, updates to the Administrative Rules of Montana, 
Montana Administrative Register and agency filing fees. The 
proposed amendments were published in MAR Notice No. 44-2-24 
of the 1981 Montana Administrative Register, Issue No. 19, 
dated October 15, 1981, at page 1179. 

2. The location of the public hearing is changed from 
Room 109, Capitol Building, Helena, Montana, to Room 309, 
Agriculture/Livestock Building. 

Dated this 19th day of October, 1991. 
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BEFORE THE COMMISSIONER OF POLITICAL PRACTICES 
OF THE STATE OF MONTANA 

IN THE MATTER of the adoption 
of rules implementing Initia­
tive 85, the Montana Lobbyist 
Disclosure Act of 1980 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR THE ADOPTION OF RULES 

1. On November 18, 1981, at 9:00 o'clock a.m., a public 
hearing will be held in the office of the Commissioner of 
Political Practices, 1205 E. 8th Avenue, Helena, Montana, to 
consider the adoption of rules implementing Initiative 85, 
the Montana Lobbyist Disclosure Act of 1980. A more detailed 
summary of the rules' effects is given below. 

2, The proposed rules do not replace or modify any sec­
tions currently found in the Administrative Rules of Montana. 

Authority for all rules is based on New Section 17 of 
Initiative 85, The text of the proposed rules is as follows 
(all language is new): 

RULE I. LOBBYING - DEF IN IT ION ( 1) As used in sect ion 
5-7-102(4), the phrase wpractice of promoting or opposing" 
the introduction or enactment of legislation or other official 
action means attempting to influence pending or proposed 
legislation or other action by direct personal contact and 
persuasion, or direct communications from a lobbyist to a 
legislator or other public official. 

(2) It is immaterial whether such contact or persuasion 
occurs during a legislative session or other official pro­
ceeding or not. 

( 3) Appearances before the legislature or other body 
in response to a subpeona or written request to appear from 
the presiding official of the body shall not be considered 
wlobbying.w AUTH: New Section lT, IMP: Sec. 5-7-102(4) 

RATIONALE: It is necessary to confine the definition 
of wlobbying• to direct efforts. Those who undertake such 
efforts (on behalf of another person) are· lobbyists as 
defined and the other person is a "principal" if the money 
spent reaches the $1000 threshold level. Such principals 
are then required to file reports, and must report expenses 
of other indirect wlobbyingw efforts as required by new 
section 11. The proposed rule implements section 5-7-102(4). 

RULE II. NON-LEGISLATIVE LOBBYING (1) For purposes of 
section 5-7-102(4) (b), a person is engaged in "lobbying" as 
defined when he is attempting to influence the decision or 
action of a governmental entity when it is engaged in a pro­
ceeding which is quasi-legislative in nature. Examples of 
such proceedings include but are not necessarily limited to 
the following: 
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(a) any hearing conducted by any executive branch agency 
of state government pursuant to the Montana Administrative 
Procedure Act, the purpose of which is to adopt, amend, or 
repeal administrative rules; and 

(b) any proceeding of a state or local governmental 
agency the purpose of which is to enact, amend, or repeal 
ordinances, adopt a land-use plan, zoning regulation, or 
other quasi-legislative function. 

(2) The definition of "lobbying" is not confined to 
efforts conducted at a formal proceeding but includes informal 
efforts at persuasion. Persons who expend, or who can reason­
ably expect to expend, $1000 or more in a calendar year on 
such efforts are required to register as lobbyists and/or 
principals. AUTH: New Section 17, IMP: Sec. 5-7-102(4) (b) 

RATIONALE: This rule is needed to clarify what is 
covered by section 5-7-102(4) (b), The statute is not very 
clear on what is meant by "attempting to influence official 
action by a public official," nor was the matter much clari­
fied by the opinion of the Supreme Court in State Bar of 
Montana v. Krivec, 38 State Reporter 1322 (1981). One line 
of thlnklng holds that the Court's opinion has essentially 
read subsection (4)(b) out of the statute, so that it has 
no operative effect at all. The agency feels that it is 
preferable to read the statute in a way that gives it meaning 
rather than no meaning. Since quasi-judicial and ministerial 
functions are clearly not covered, the remaining covered 
actions must be quasi-legislative. There may be other examples 
of such activities. A person who spends more than $1000 in 
a calendar year to influence such decisions (through fees, 
salaries, expenses, etc.) is a "principal" or a "lobbyist" as 
defined. The proposed rule implements section 5-7-l02(4)(b). 

RULE III. LOBBYISTS--REPORTING OF INFORMATION TO PRIN­
CIPAL (l) It is the duty of each indlvidual lobbylst whose 
activities are covered by this Act to maintain records re­
lating to information required to be reported by the Act and 
to transmit such information to his principal in a fashion 
that will allow timely reporting by the principal. 
AUTH: New Section 17 IMP: New Section ll 

RATIONALE: This rule is required since the Act requires 
reports of lobbying expenditures to be filed by principals, 
but certain required information will be in the possess ion 
of the lobbyist. The proposed rule implements New Section 11. 

RULE IV. STATE GOVERNMENT AGENCIES--LOBBYING--DEFINI­
TIONS AND REPORTING (1) For purposes of calculation of 
expendl tures for lobbying efforts by state government agencies, 
salaries paid to employees engaged in the following types of 
activities need not be calculated or reported: 

(a) requests for appropriations by a state agency to 
the office of budget and program planning or requests by the 
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office of budget and program planning to the Legislature on 
behalf of another agency; 

(b) recommendations or reports to the legislature or a 
committee thereof in response to a legislative request ex­
pressly requesting or directing a specific study, recommenda­
tion, or report by an agency on a particular subject; 

(c) request, recommendations, or other communications 
between or within state agencies or between state or local 
government agencies; 

(d) any appearance before the legislature or a committee 
thereof, if the appearance is at the request of the legisla­
ture, a committee thereof, or an individual legislator; 

(e) any other duty which is mandated by law or rule, 
such as the governor's annual message to the legislature, 

(2) With the above exceptions, any other activities 
of state government agencies which are direct attempts to in­
fluence the course of proposed or pending legislation are 
"lobbying" as defined, and the staff time and resources 
expended are lobbying payments. Each individual department 
of the executive branch is a "principal" as defined if lobby­
ing payments reach the threshold $1000 level, Each department 
shall file a single report on the statutory dates which covers 
lobbying activities of all employees of the department. 

(3) For purposes of section 5-7-102(3), "public offi­
cial" has the same meaning as "public officer• as defined in 
section 2-16-202, MCA, except that department heads of execu­
tive branch agencies are considered to be "public officials" 
within the meaning of this rule. No activity by any such 
public official is considered to be "lobbying• within the 
meaning of the Act or this rule. 
AUTH: New Section 17 IMP: New Sections 11 and 14 

RATIONALE: Since the Act defines "lobbying" as any dir­
ect attempt to influence the actions of the Legislature, mak­
ing an exception only for actions of public officials, by 
necessary implication it covers activities of public em­
ployees. However, since many of their activities are mandated 
by law, it seems logical to make certain exceptions. The 
Act itself does this in New Section 14. The proposed rule 
implements New Sections 11 and 14. 

RULE V. STATE GOVERNMENT EMPLOYEES--WAIVER OF REGISTRA­
TION FEE (1) state government employees whose lobbying 
act1v1t1es are covered by the Act and these rules are required 
to register as lobbyists in the usual manner. The $10 fee 
mentioned in section 5-7-103 will be waived for such employees. 
AUTH: New Section 17 IMP: Sec. 5-7-103 

RATIONALE: There is no express prov1s1on in the Act 
authorizing such a waiver, but in this case it makes sense. 
The fee would only be charged to the State and repaid to the 
State, with the interposition of a considerable amount of 
paperwork which costs money. The rule implements section 
5-7-103. 
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RULE VI. ALLOCATION OF TIME AND COMPENSATION (1} A 
person who is compensated by a pr1ncipal and whose duties in­
clude lobbying is lobbying for hire, as defined in section 
5-7-102(6). If substantially all of such an employee's time 
is devoted to lobbying or lobbying-related activities, the 
total sum of all compensation paid to him during a given 
period must be reported as lobbying payments. 

(2) If only a portion of such an individual's time is 
devoted to lobbying activities or other support activities, 
the cost of which is reportable under the Act, then the sum 
reportable may be computed as the proportion of the total 
compensation paid which equals the reasonable proportion of 
the total hours or days spent on reportable activities dur­
ing the period. For example, if any employee or agent is 
paid $500 per week and spends the equivalent of two days a 
week on lobbying or other reportable activities, then $200 
should be reported by his principal as lobbying payments. 
AUTH: New Section 17 IMP: New Section 17 

RATIONALE: A rule of this nature is specifically re­
quired by New Section 17 of the initiative, This would 
allow organizations who have activities other than lobbying 
to make a reasonable estimate of the staff time (or other 
resources) devoted to lobbying purposes. The alternative 
is to keep detailed records of how employee time is spent. 

RULE VII. REPORTING OF CONTRIBUTIONS AND MEMBERSHIP 
FEES (l} As used 1n section ll(5)(c), a contribut10n or 
membership fee is cons ide red to be paid for the purpose of 
lobbying and therefore reportable by a principal if it is: 

(a) solicited by the recipient to be used primarily 
for payment of lobbying expenses1 

(b) paid to a group formed primarily for the purpose of 
lobbying 1 

(c) earmarked by the donor to be used for payment of 
lobbying expenses. 
AUTH: New Section 17 IMP: Section 11(5) (c) 

RATIONALE: A rule in this area is required to clarify 
what is meant by the phrase "paid for the purpose of lobbying" 
in section 11(5)(c). The rule implements that section, 

RULE VIII. PERSONAL FINANCIAL DISCLOSURE BY ELECTED OF­
FICIALS (1) For purposes of sect10ns 5-7-102(12) and New 
Section 16, the term "business interest" means any interest 
in any business, firm, corporation, partnership, or other 
business or professional entity or trust owned by an elected 
official, his spouse or minor children, the current fair 
market value of which is $1000 or more, Ownership of any 
security, equity, or evidence of indebtedness in any business 
corporation or other entity is a "business interest." 

(2) Not included within the meaning of "business in­
terest" and therefore not reportable under New Section 16 are 
interests of the following nature: 
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(a) ownership of any personal property held in an indi­
vidual's name and not held for use or sale in a trade or busi­
ness or for investment purposes, such as personal automobiles 
or household furnishings; 

(b) cash surrender value of any insurance policy or 
annuity; 

(c) money held in any retirement fund, whether public 
or private; 

(d) bank deposits, including checking or savings ac­
counts or certificates of deposit, if they are not held for 
use in a trade or business; 

(e) securities issued by any government or political 
subdivision. 

(3) In section 5-7-102(12), "property held in anticipa­
tion of profit" includes an ownership interest in real proper­
ty. An ownership interest includes a fee, life estate, joint 
or common tenancy, leasehold, beneficial interest (through a 
trust), option to ,ourchase, or mineral or royalty interest, 
if the current fair market value of the interest is $1000 or 
more. 

(a) It is not necessary to disclose ownership of a per­
sonal residence, but each elected official is entitled to 
exclude only one residence for himself and one for any member 
of his immediate family who does not reside with the official. 

(b) While valuation of the property is not required (it 
need only be disclosed if its current fair market value exceeds 
$1000), a description of both the property and the nature of 
the interest must be included. This must be a legal or other 
description sufficient to identify the property without re­
course to oral testimony. A street address is sufficient un­
less it is a rural route. The nature of the property must 
be described; for example, farm, ranch, vacation home, commer­
cial or residential property, raw land held for investment, 
etc, Any rea 1 property held by or through a corporation or 
other business entity which was disclosed pursuant to para­
graph (1) above need not be disclosed pursuant to this part. 
AUTH: New Section 17 IMP: Sec. ~-7-102 (1?). New $f>ction_lK __ 

RATIONALE: Under New Section 16, certain elected offi­
cials must file biennial reports of personal financial in­
terests. This rule is needed to clarify what must be reported 
under the section. Real property is treated either as a 
"business interest" or "property held in anticipation of 
profit." We see no need to treat a personal residence, how­
ever, as either. The proposed rule implements section 5-7-102 
(12) and New Section 16. 

3. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing, Writ­
ten data, views, or arguments may also be submitted to Peg 
Krivec, Commissioner of Political Practices, Capitol Station, 
Helena, Montana 59620, no later than November 30, 1981. 
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4. Jack Lowe, % Commissioner of Political Practices, 
capitol station, Helena, Montana 59620, has been designated 
to preside over and conduct the hearing. 

s. The authority of the agency to make the proposed rules 
is based on New Section 17 of Initiative 85. 

Certified to the Secretary of State October 19, 1981. 
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BEFORE TH~ DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a temporary emergency rule 
temporarily imposing certain 
fees on grain sampling and 
testing. 

NOTICE OF ADOPTION OF EMERGFNCY 
RULE TEMPORARILY IMPOSING CER­
TAIN GRAIN SAMPLING AND TESTING 
FEES. 

TO: All Interested Persons: 

(1) Statement of reason for declaring D.n emergrmcy: 
(a) The USDA has imposed a federal "user fee" that it ex­

tracts from the department in the amounts shown below for each 
specific service provided as listed below. This USDA federal 
user fee became effective October 1, 1981. Under the depart­
ment's administrative rules as they existed on October 1, 1981, 
the appropriate grain sampling and testing fees charged by the 
department to persons requesting the services specified, did not 
provide a means whereby the department could pass on to a person 
requesting the various services the said user fee imposed by the 
USDA. This results in a monetary deficit to the department each 
time it provides a requested service. 

Approximately six (6) weeks is required to process an admin­
istrative rule change in the normal or routine manner, which under 
these circumstances would result in a significant financial loss 
to the department. 

Sections 80-4-112 and 80-4-119 MCA provide that the depart­
ment can adopt rules and set fees for providing the requested 
services, and specify that the fees should be kept as near the 
actual cost of the service as possible. 

The department hereby finds that an imminent emergency 
exists which threatens the public welfare, and which requires 
the adoption and implementation of this rule immediately, with­
out prior notice. 

RULE I. FEDERAL USER FEES (1) The department hereby adopts 
the follow~ng schedule of add~tional charges for each specific 
service shown: 

(a) Official Lot Inspection (Truck) 
(b) Official Lot Inspection (Boxcar) 
(c) Official Lot Inspection (Hopper Car) 
(d) Protein Test 
(e) Moisture Test (Oven Method) 

$1.00 
$2.40 
$2.60 
$ • 25 
$ • 45 
$ • 25 (f) Protein Test--feed and barley (Dry Basis) 

(g) Certification of a factor 
(that does not affect grade) $ .45 

(h) Submitted Sample Inspection $ .75 
(2) This emergency rule will expire on February 12, 1982. 
(3) "'his r,,,.., is authorized by and promulgated under 

sections 80-4-112, 80-4-119 and 2-4-303 MCA (IMP 80-4-112, 80-4-
119 and 2-4-303 MCA.) ~ 

Dated this 14th day of October, 1981. 

l4ontana Administrative 

Agriculture 
20-l'l/29/1'11 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules 16.16.803 
and 16.16.804 regarding fee 
schedules for review of 
subdivisions and disposition 
of fees 

TO: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

ARM 16.16.803 
AND 16.16.804 

(Subdivision Review Fees) 

1. On September 17, 1981, the department published 
notice of a proposed amendment of rule 16.16.803 regarding 
fee schedules for subdivision review and rule 16.16.804 
concerning disposition of fees at pages 1019-1022 of the 
1981 Montana Administrative Register, issue number 17. 

2. The department has amended the rules as proposed. 
3. No comments or testimony were received. 

JOHN ;f. DRYN¢l", M.D.', Dnector 

Certified to the Secretary of State ____ ~O~c~t~o~b~e~r~l~9~,~1~9~8~l~ 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rule 16.28.202 
concerning reporting require­
ments for various categories 
of diseases 

TO: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULE 

ARM 16.28.202 

(Reportable Diseases) 

l. On September 17, 1981, the department published 
notice of a proposed amendment of rule 16.28.202 regarding 
reporting requirements for various categories of diseases 
at pages 1016-1018 of the 1981 Montana Administrative Register, 
issue number 17. 

2. The department has amended the rule as proposed. 
3. No comments or testimony were received. 

Certified to the Secretary of State ____ ~O~c~t~o~b~e~r~l~9~,~l~9~8~l~ 

20-10/29/81 Montana Administrative Register 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
STATE OF MONTANA 

In the matte1 of the 
Amendment of rule 24.19.501, 
providing for rebate of 
service charges, interest, 
and/or placement fees and the 
repeal of rule 24.19.503, 
providing for termination 
after thirty days. 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
ARM RULE 24.19.501 AND 

REPEAL OF ARM RULE 
24.19.503 

1. on August 27, 1981 the Commissioner, Department of 

Labor and Industry, State of Montana published a notice of 

the proposed amendment of ARM Rule 24.19.501 REBATE OF SERVICE 

CHARGES INTEREST AND/OR PLACEMENT FEES and of the proposed 

repeal of ARM Rule 24.19.503 TERMINATION AFTER THIRTY DAYS at 

page 919 and 920, Montana Administrative Register, issue 

Number 16. 

2. ARM Rule 24.19.503 is repealed effective October 30, 

1981. 

3. ARM Rule 24.19.501 is amended exactly as proposed 

effective October 30, 1981. 

4. No comments or testimony were received by the 

Department. 

Certified to the Secretary of state, October 14, 1981. 

Montana Administrative Register 20-10/2'l/Bl 
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VOLUME NO. 39 OPINION NO. 34 

COUNTY BUDGET AND TAXATION - Property tax levy to satisfy 
judgments; 
COUNTY BUDGET AND TAXATION - Levy of property taxes for 
special purposes; 
JUDGMENTS - County taxes to satisfy judgments; 
MONTANA CODE ANNOTATED - Section 2-9-316, 7-6-2501, 7-6-
2531, and 7-6-4452; 
OPINIONS OF THE ATTORNEY GENERAL - 27 OP. ATT'Y GEN. NO. 37 
(1957) and 38 OP. ATT'Y GEN. NO. 112 (1980). 

HELD: 1. 

2. 

3. 

The mill levy limitation provided in section 
7-6-2501, MCA, does not apply to special levies 
authorized for particular purposes. 

The mill levy authorized by section 2-9-316 ( 3), 
MCA, is a special levy not subject to the limit 
provided in section 7-6-2501, MCA. 

The election requirement of section 7-6-2531, 
MCA, applies to general and special mill levies 
only when the levies exceed applicable statutory 
limits. 

6 October 1981 

J. Allen Bradshaw, Esq. 
Granite County Attorney 
P.O. Box 490 
Philipsburg, Montana 59858 

Dear Mr. Bradshaw: 

You have requested my opinion on the following question: 

May a county impose a property tax levy pursuant 
to section 2-9-316, MCA, without regard to the 
mill levy limitation and election procedures set 
forth in sections 7-6-2501 and 7-6-2531, MCA? 

Section 2-9-316, MCA, sets forth the various methods through 
which a political subdivision may obtain the funds necessary 
to satisfy a judgment against the political subdivision. 
Section 2-9-316(3), MCA, allows a political subdivision to 
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levy a property tax of up to ten mills for this purpose. 
You inquire whether this tax is within the mill levy 
limitations for counties established in section 7-6-2501, 
MCA. 

Section 7-6-2501, MCA, establishes a limitation on property 
taxes levied to finance the general governmental expenses of 
the county. It does not limit the county's power to levy 
additional taxes authorized by statute for special purposes. 
27 OF. ATT'Y GEN. NO. 37 (1957). Section 2-9-316, MCA, 
would make little sense if the ten mill tax provided in 
subsection (3) was intended to be a general fund tax, since 
under subsection ( 2) the county is already authorized to 
expend general fund monies to satisfy judgments. If sub­
section ( 3) is to have meaning, it must be read to confer 
taxing authority beyond the limitation on general fund taxes 
established in section 7-6-2501, MCA. 

The county tax situation is to be distinguished from the 
situation of municipalities levying an all-purpose property 
tax. In 38 OF. ATT'Y GEN NO. 112 (1980), I discussed the 
relationship between the all-purpose mill levy and special 
mill levies which municipalities are authorized to impose. 
Cities have the option of imposing an all-purpose mill levy 
under section 7-6-4452, MCA, or imposing numerous special 
mill levies to fund governmental operations. As the language 
of that statute makes clear, when a city adopts an all­
purpose levy it forfeits the power to impose additional 
special levies unless specifically authorized to do so by 
statute. No similar restriction appears in section 7-6-
2501, MCA, on the powers of counties. The tax referred to 
in that section does not purport to be an "all purpose" tax 
levied "in lieu of" the special tax levies authorized 
elsewhere. Rather, it is simply a general tax levy for 
purposes of financing general fund expenditures for the 
general support of county government. Nothing in the statute 
expresses an intent to exclude additional tax levies 
authorized for special purposes. 

You also inquire about the provisions of section 7-6-2531, 
MCA, which allows a county to exceed mill levy limits with 
voter approval. Since I have concluded that the tax 
authorized in section 2-9-316(3), MCA, is not subject to the 
limitation set forth in section 7-6-2501, MCA it follows 
that the tax may be levied up to the ten mill limit without 
submitting the question to the voters under section 7-6-
2531, MCA. If it should become necessary to exceed the ten 
mill limit, however, the matter must be approved through 
election under that section. 
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THEREFORE, IT IS MY OP!NION: 

1. The mill levy limitation provided in section 
7-6-2501, MCA, does not apply to special levies 
authorized for particular purposes. 

2. The mill levy authorized by section 2-9-316 ( 3), 
MCA, is a special levy not subject to the limit 
provided in section 7-6-2501, MCA. 

3. The election requirement of section 7-6-2531, 
MCA, applies to general and special mill levies 
only when the levies exceed applicable statutory 
lirn1 ts. 

~ontana Administrative Reaister ~0-11)/29/81 
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VOLUME NO. 39 

FIRE DEPARTMENTS - Schedule of workshifts; 
FIREFIGHTERS - Hours of work; 

OPINION NO. 35 

FIREFIGHTERS - Receipt of compensatory time off; 
HOURS OF WORK - Repeal by implication of statutes providing 
criminal penalties for overtime work; 
HOURS OF WORK - Firefighters; 
STATUTES - Repeal by implication; 
MONTANA CODE ANNOTATED- Title 7, Chapter l, Part l, 7-5-
4101, 7-33-4126, 7-33-4129, 7-33-4132, Title 39, Chapter 3, 
Part 4, 39-4-107; 
UNITED STATES CODE - 29 USC §201 et ~; 
OPINIONS OF THE ATTORNEY GENERAL - 36 OP. ATT'Y GEN. NO. 63 
(1970) and 38 OP. ATT'Y GEN. NO. 83 (1980). 

HELD:!. Work schedule for firefighters must conform to 
those set forth in 7-33-4126, MCA. 

2. A firefighter may receive compensatory time off 
for bonus hours worked in excess of forty in one 
week. 

James W. Spangelo, Esq. 
City Attorney 
P.O. Box 231 
Havre, Montana 59501 

Dear Mr. Spangelo: 

7 October 1981 

You have requested my opinion on the following questions: 

1. May a municipal fire department, with the 
consent of its employees, schedule fire­
fighters to work shifts of 24 hours on duty 
followed by 72 hours off duty when such a 
schedule results in firefighters working more 
than eight hours in one day and forty hours 
in one week? 

2. May firefighters accept compensatory time off 
in lieu of additional monetary compensation 
for overtime work? 
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You raise two other questions which need not be answered ln 
light of the disposition of these questions: 

I. 

38 OP. ATT' Y GEN. NO. 83 (1980) examined the status of 
Montana's statutes providing for eight-hour work days. The 
statute in question there was section 39-4-107, MCA, which 
provides: 

(1) A period of 8 hours constitutes a day's work 
in all works and undertakings carried on or aided 
by our municipal or county government, [or] the 
state government .... *** 

* * * 
(4) Every person, corporation, stock company, or 
association of persons who violates one of the 
provisions of this section is guilty of a 
misdeameanor .... 

The opinion noted the enactment of maximum hour and overtime 
statutes and an oplnlon of the Montana Supreme Court 
authorizing payment of overtime salary to state employees 
working more than eight hours per day, Glick v. Department 
of Institutions, 162 Mont. 82, 509 P.2d (.1973), and con­
cluded that section 39-4-107, MCA, does not prevent a local 
law enforcement agency from scheduling its employees to work 
a forty-hour week consisting of four ten-hour days. 

Section 39-4-.107, MCA, was originally enacted in 1905 to 
promote the safety and well-being of workers through a 
system of criminal sanctions for overtime work. See Butte 
Miner's Union v. Anaconda Copper Mining f£.;_. 112 Mont. 418, 
436, 118 P.2d (1941). Untll 1938, the leglslature chose to 
regulate hours of work through imposition of such criminal 
sanctions, which, incidentally, applied to both employer and 
employee. State v. Li vinqston Concrete Building and 
Manufacturing Co., 34 Mont. 570, 577, 87 P.~ 80 (1906). In 
1938, the federal Fair Labor Standards Act, 29 USC §201 et 
~ ( "FLSA"), changed the direction of the law by creating 
the now well-known system under which workers are not pro­
hibited from working more than the statutory maximum hours, 
but rather are granted additional compensation at a higher 
rate for the additional work. The FLSA was enacted pursuant 
to Congress' power to regulate interstate commerce, and it 
therefore controls, under the United States Constitution's 
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Supt·emacy Clause, to the extent of any inconsistency with 
state laws on the subject. See Butte Miner's Union, 112 
Mont. at 429-31. Since the~LSA provldes for overtime 
compensation for extra hours worked, Montana's provisions 
for criminal penalties for such conduct may not be applied 
to employees and employers covered by the FLSA. 

The public employees in question here are excluded ft·om the 
coverage of the FLSA under the decision of the United States 
Supreme Court in National League of Cities v. Usery, 426 
U.S. 833 (1976). It does not follow, however, that public 
employees and their supervisors are subject to criminal 
penal ties for overtime work. The legislature has enacted 
several statutes dealing with wages and hours. Such 
statutes are in pari materia with the eight hour day 
statutes, and all must therefore be read together. State ex 
rel. McHale v. Ayers, 111 Mont. l, 5, 105 P.2d 686 (1940~ 
Tl tle ~hapter 3, Part 4, MCA, is Montana's version of 
the FLSA. Like the 8-hour day provision of section 39-4-
107, MCA, its purpose is to promote the general well-being 
of the worker. Chapter 417, Section 1, Laws of 1971. It 
provides that workers are entitled to additional compen­
sation when employed in a work week of more than forty 
hours. Section 39-3-405, MCA. Since a statutory work week 
is forty hours, section 39-3-405, MCA, the overtime statute 
is obviously inconsistent with the criminal penalties pro­
vided in section 39-4-107, MCA. It is ridiculous to suggest 
that the legislature intended to prohibit a person, on pain 
of criminal penalty, from exceeding eight hours of work per 
day or forty hours of work per week, as section 39-4-107, 
MCA, provides, while at the same time providing that 
employee with a premium in the form of one and one-half 
times his usual rate of compensation for overtime hours. 
The provisi®ns relate to the same subject matter and they 
support the same objective, but they simply cannot be recon­
ciled. While repeals by implication are not favored, 
Fletcher v. Paige, 124 Mont. 114, 119, 220 P.2d 484 (1950), 
I cannot escape the conclusion that by its later enactment 
of the ove1·time provision in section 39-3-405, MCA, the 
legislature has implicitly repealed the earlier criminal 
penal ties for overtime work in Title 39, Chapter 4. See 
State ex rel. Jenkins v. Carisch Theatres, Inc., 172 Mont. 
453, 458-5~64 P.2d 1316 (1977). I reaffirm--my holding to 
that effect in 38 OP. ATT'Y GEN. NO. 83 (1980). 

That opinion, however, does not control the answer to your 
question, since the legislature has enacted other more 
specific provisions relating to firefighters. Section 
7-33-4126, MCA, provides: 
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Hours of work of member's of paid fire departments 
in cities of first or second class. (1) The city 
council, city commission, or other governing body­
in cities of the first or second class shall 
divide all members of the paid fire department 
into platoons of three shifts. The members of 
each shift shall not be required to work or be on 
duty more than eight hours out of each consecutive 
twenty-four hours except in the event of a con­
flagration or other similar emergency when any of 
such members shall be required to serve so long as 
the necessity therefor exists. 

(2) Each member shall be entitled to at least one 
day off out of each eight day period of service 
without loss of compensation. 

Section 7-33-4132, MCA, provides a misdemeanor criminal 
penalty for violation of this statute. Unlike section 
39-4-107, MCA, section 7-33-4126, MCA, does more than limit 
hours of work --it establishes a statutorily mandated work 
schedule consisting of eight hours on duty followed by 
sixteen hours of off duty with at least one full day off 
duty in each eight day period. A statute is repealed by 
implication only to the extent of its inconsistency with 
subsequent legislation. Thus, although the criminal 
penalties for overtime work provided in section 7-33-4132, 
MCA, cannot stand, the provisions of section 7-33-4126, MCA, 
establishing a work schedule for firefighters remain in 
force. 

Your letter suggests that since section 7-33-4126, MCA, was 
enacted to further the health and well-being of fire­
fighters, the employees may waive the benefit of the statute 
and agree to a work schedule other than that established by 
the legislature. Initially, even if it is conceded that the 
statute was intended solely to benefit the firefighters, it 
does not follow that they may waive its protections. 
Livingston Concrete, 34 Mont. at 577. Further, al·though the 
purpose of the e1ght-hour day statute is "to avoid the con­
tinuous employment of workingmen for such length of time as 
to imperil their lives or health," Livingston Concrete, 34 
Mont. at 576, it is not at all clear that th1s was the sole 
motivation for the enactment of section 7-33-4126, MCA. It 
is conceivable, for example, that the legislature might have 
concluded that work shifts longer than eight hours in each 
twenty-four hour period might detract from the efficiency of 
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the firefighter's performance of his du~y and thereby 
endanger the safety of persons or property 1n the community 
in the event of a fire. This possibility is enhanced by the 
fact that when section 7-33-4126, MCA, was enacted in 1937, 
firefighters had been protected from the "evils" of overtime 
work for some twenty years under an amendment to section 
39-4-107, MCA, section 1, Chapter 30, Laws of 1917. The 
work shift provisions of section 7-33-4126, MCA, do not add 
materially to the protections granted to firefighters under 
the eight-hour day statutes. I must therefore conclude that 
the legislature had some other object in mind in enacting 
the work-shift provisions of section 7-33-4126, MCA, and 
that the firefighters may not waive the provisions of the 
statute. 

When the legislature prescribes the means by which a 
municipality with only general government powers is to do an 
act or perform a function, the municipality has no dis­
cretion to do otherwise. Dietrich v. City of Deer Lodge, 
124, Mont. 8, 15, 218 P.2d 708 (1950). Section 7-33-4126, 
MCA, leaves no discretion to the city -- it must schedule 
its firefighters in shifts according to the statute. 

In light of my conclusion that the work schedule provisions 
of section 7-33-4126, MCA, may not be waived by the 
employees, I need not reach the question of whether such a 
waiver may result from collective bargaining. since I have 
concluded that the criminal penalties for overtime work have 
been repealed by implication, I likewise need not decide 
whether employee consent is a defense to prosecution under 
sections 7-33-4132 and 39-4-107, MCA. 

II. 

Your second question is whether firefighters may receive 
compensatory time off in exchange for hours worked in excess 
of forty in a workweek. I conclude that such a practice is 
permissible. Section 39-4-107(2), MCA, provides that a 
standard workweek for firefighters is forty hours. However, 
the statutes clearly authorize the performance of overtime 
work in cases "of a conflagration or o·ther similar 
emergency," and the statutory work schedule would also allow 
an employee to work more than five eight-hour shifts per 
week. section 7-33-4126(1), and 39-4-107(1), MCA. Under 
section 7-33-4129, MCA, firefighters are entitled to 
additional overtime compensation under Title 39, Chapter 3, 
Part 4, only if such entitlement is agreed upon through 
collective bargaining. The conclusion expressed in Pa~·t I 
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of this opinion and in 38 OP. ATT'Y GEN. NO. 83 (1980) is 
based largely on the legislature's determination that 
employees who work more than the statutory maximum work week 
are entitled to compensation. If that compensation does not 
take the form of additional salary at one and one-half times 
the normal rate, it must come in the form of compensatory 
time off which gives the employee an average work week of 
forty hours. While there is no explicit statutory authori­
zation for the granting of compensatory time off to public 
employees, 36 OP. ATT'Y GEN. NO. 63 (1976) recognized that 
the power of county commissioners to manage the affairs of a 
county includes the power to grant compensatory time off to 
employees. Section 7-5-4101, MCA, gives the governing body 
of a city the power to manage the affairs of the city and 
take any action necessary to execute the municipal powers. 
The necessarily implied power recognized in 36 OP. ATT' Y 
GEN. NO. 63 (1976) allows the city to enter into a contract 
providing compensatory time off for firefighters. 

In closing, it is important to bear in mind that the above 
discussion applies to cities with general government powers, 
as opposed to those cities which have adopted self­
government charters. Such home rule local governments 
possess expanded powers to manage their own affairs without 
regard to most statutory limitations on general government 
powers. see Title 7, Chapter 1, Part l, MCA. This opinion 
expresses no conclusions as to the relationship between a 
self-governing city and its firefighters. 

THEREFORE, IT IS MY OPINION: 

l. Work schedules for firefighters must conform to 
those set forth in 7-33-4126, MCA. 

2. A firefighter may receive compensatory time off 
for bonus hours worked in excess of forty in one 
week. 
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VOLUME NO. 39 OPINION NO. 36 

CITIES & TOWNS - Volunteer firefighters, eligibility for 
workers' compensation; 
FIREFIGHTERS, VOLUNTEER Eligibility for workers' com-
pensation in incorporated towns; 
WORKERS' COMPENSATION ACT Volunteer firefighters as 
employees; · 
WORKERS 1 COMPENSATION ACT - Coverage for volunteer fire­
fighters in incorporated towns; 
MONTANA CODE ANNOTATED - Sections 7-33-4101 et seq., 39-
71-101 et seq. 

HELD: Volunteer firefighters in incorporated towns are 
"employees" within the terms of the Workers' 
Compensation Act. 

Jan VanRiper 
Staff Attorney 
Division of Workers' compensation 
815 Front Street 
Helena, Montana 59601 

Dear Ms. VanRiper: 

9 October 1981 

The Workers' Compensation Division has requested an opinion 
as to whether volunteer firefighters in incorporated towns 
are employees under the provisions of the Workers' Compen­
sation Act. The Workers' Compensation Act, section 39-
71-·101, et seq., MCA, does not specifically refer to 
volunteer firefighters. The Act does require workers' 
compensation coverage for all persons who qualify as an 
"employee" under section 39-71-118, MCA. If those 
volunteers are considered to be "employees," incorporated 
towns must comply with the coverage requirements of the Act. 
It is my opinion that volunteers should be considered 
"employees" within the t.erms of the act. 

section 39-71-118 ( 1) (a), MCA , defines "employee" as "each 
person in this state who is in the service of an 
employer under any appointment or contrac:t of hire, 
expressed or implied, oral or wri tt.en." The issue presented 
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by your request is whether volunteer firefighters serve 
incorporated municipalities "under any appointment or 
contract of hire." 

Unpaid firefighters do not serve under any "contract of 
hire," because the element of compensation 1s lack1ng. See 
IC A. Larson, The Law of Workmen's Compensation § 47.4l(a) 
( 1980) . ·.However, other jurisdictions with statutory 
language s1m1lar to that above have determined that govern­
ment volunteers may be employees "under . . . appointment." 
See Betts v. Ann Arbor Public Schools, 403 Mich. 507, 271 
N.W.2d 498 (1978) (student teacher); Orphant v. St. Louis 
State Hospital, 441 S.W.2d 355 (Mo. 1969) (volunteer at 
state hospl tal); but see Board of Education v. Industrial 
commission, 53 IlT.2d-r67~0N.E.2d 247 (volunteer 1n 
publlc school) . 

Under Montana's statutes concerning the fire departments of 
incorporated municipalities, volunteer firefighters clearly 
serve "under appointment." Section 7-33-4101, MCA, 
requires there to be in every city and town of this state a 
fire department, organized, managed, and controlled 
according to the provisions of state law. While first-class 
cities must have paid fire departments, second-class cities 
may have supplementary volunteer fire departments and third­
class cities and towns may have all-volunteer fire depart­
ments. Sections 7-33-4109 and 7-33-4128, MCA. Regardless 
of whether a department is paid or volunteer, however, the 
procedure for selection of firefighters is the same. 
Sections 7-33-4106 and 7-33-4122, MCA state: 

The mayor or manager shall nominate, and, with the 
consent of the council or commission, appoint the 
chief of the fire department, the assistant chief 
or chiefs of the fire department, and all fire­
fighters. 

Each appointment shall be first made for a proba­
tionary term of 6 months, and thereafter the mayor 
or manager may nominate and, with the consent of 
the council or commission, appoint such chief and 
assistant chief or chiefs of the fire department 
and firefighters, who shall thereafter hold their 
respective appointments during good behavior and 
while they have the physical ability to perform 
their duties. 

(Emphasis added.) 
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Furthermore, the municipality maintains the "right of 
control" over volunteer firefighters that is essential to 
any employer-employee relationship under the Workers' com­
pensation Act. See Sharp v. Hoerner Waldorf Corp., 178 
Mont. 419, 425-26, 584 P.2d 1298, 1301-02 (1978); State ex 
rel. Ferguson v. District ~· 164 Mont. 84, 88, 519 P.2d 
151, 153 ( 1974). All flrehghters serve under the super­
vision of the chief or the chief engineer of the fire 
department, who in turn is directly responsible to the city 
or town council. See §§ 7-33-4104, 4105, 4109(5), 4123-25, 
MCA. -

The Montana Workers' Compensation Act is required to be 
liberally construed in favor of the claimant. § 39-71-104, 
MCA. While the liberal construction doctrine has never been 
applied to the question of the underlying employment rela­
tionship, it is likely that the Montana Court would agree 
with language in a Georgia court opinion: 

[A]ny legitimate doubt as to whether the status of 
the claimant is that of employee is to be 
resolved in favor of the employee status. 

Ratliff v. Llberty Mutual Insurance Co., 149 Ga.App. 211, 
253 S.E.2d 799, 801 (1979). See, Garland v. Anaconda ~. 
177 Mont. 240, 244, 581 P.2d 4~ 433 (1978). 

THEREFORE, IT IS MY OPINION: 

Volunteer firefighters in incorporated towns are 
"employees" within the terms of the Workers' 
Compensation Act. 
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