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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the Secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the pro­

cedural requirements of the Montana Administrative Procedure 

Act. The Committee has the authority to make recommendations 

to an agency regarding the adoption, amendment, or repeal of 

a rule or to request that the agency prepare a statement of 

the estimated economic impact of a proposal. In addition, the 

Committee may poll the members of the Legislature to determine 

if a proposed rule is consistent with the intent of the Legis­

lature or, during a legislative session, introduce a Joint 

R~solution directing an agency to adopt, amend or repeal a 

rule. 

The Committee welcomes comments from the public and 

invites members of the public to appear before it or to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

The address is Room 138, State Capitol, Helena, Montana, 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTAN.l\ 
AND THE MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a loose­
leaf~cornpfrat1o~nlDy~aepartment of all rules of 
state departments and attached boards presently 
in effect, except rules adopted up to three 
months previously. 

Montana Administrative Re1ister (MAR) is a soft 
back, bound publication, 1ssued twice monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and inter­
pretations of statute and rules by the attorney 
general (Attorney General's Opinions) and agencies 
(Declaratory Rulings) issued since publication of 
the preceding register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Department 

Subject 
Matter and 
Title 

Title :lumber 
and Department 

Title 
Number and 
Chapter 

Statute 
Number and 
Department 

Rule in ARM 

1. Consult General Index, Montana Code Annotated 
to determine department or board associated 
with subject matter or statute number. 

2. Refer to Chapter Table of Contents, Title 1 
through 46, page i, Volume 1, ARM, to 
determine title number of department's or 
board's rules. 

3. 

4. 

s. 

6. 

7. 

8. 

Locate volume and title. 

Refer to topical index, end of title, to 
locate rule number and catchphrase. 

Refer to table of contents, page 1 of title. 
Locate page number of chapter. 

Go to table of contents of chapter, locate 
rule number by reading catchphrase (short 
phrase describing rule.) 

Go to cross reference table at end of each 
title which lists each MCA section number 
and corresponding rules. 

Go to rule. Update by checking the accumula­
tive table and the table of contents for the 
last register issued. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1981. 
This table includes those rules adopted during the period 
July 1, 1981 through September 30, 1981, and any proposed rule 
action that is pending during the past 6 month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is necessary 
to check the ARM updated through June 30, 1981, this table and 
the table of contents for this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is published. 

ADMINISTRATION, Department of, Title 2 

Uniform Building Code, p. 662, 1052 
Uniform Mechanical Code, p. 664, 1052 
Extent of Local Programs, p. 668, lOSS 
Uniform Plumbing Code, p. 670, 1052 

2.32.101 
2.32.10S 
2.32.202 
2.32.302 
2.32.407 
2.44.504 

Electrical Inspection Fees, p. 674, 1053 
Eligibility for Disability Benefits, p. 480, 1056 

AGRICULTURE, Department of, Title 4 

I Emergency Rule Pertaining to suspension of all uses 
of Endrin, p. 1057 

I-IX Emergency Rules Providing Procedures Authorizing 
Application of Pesticides with Less than Label 
Specified Diluents, p. 600 

AUDITOR, Title 6 

I-XIII Medicare Supplement Insurance, p. 86S 
6.6.501 Disclosure Statements in Sale of Medicare Supplements 

Information to be Furnished Prospective Insured, 
p. 865 . 

COMMERCE, Department of, ~itle 8 

(Business Regulation) 
I Conditions of Investment (Bank Investment and 

Agriculture Credit Corporations), p. 700 
8.6.302 Additional Producer Assessment, p. S83 
8.7.301 (6) (a) (6) (h) Relating to Milk Pricing Reflecting Butter­

fat Values and Minimum Jobber Prices, p. 585 
8.7.301(6) (g) Relating to the Minimum Price of Milk, p. 880 
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8.7.301(9) Providing for Increased Freight Allowances for Inter­
plant Transfers of Milk, p. 587 

8.7.301(10) Relating to Rate Charged Producers for Hauling Milk 
from Farro to Plant and Providing Uniform System of 
Accounting, p. 589 

(Board of Dentistry) 
40.14.602 Allowable Functions for Dental Auxiliaries, p. 500, 

686 
40.14.605 
(Board of 
40.22.409 
(Board of 
40.28.402 
(Board of 
40.42.404 
40.42.405 
(Board of 
40.52.416 
(Board of 
40.62.601 

Examination, p. 500, 521, 686 
Landscape Architects) 

Fee Schedule, p. 535, 842 
Morticians) 

Applications, p. 702, 1058 
Plumbers) 

Examination, p. 677, 957 
Renewals, p. 677, 957 

Public Accountants) 
Reciprocity - Other Nations, p. 504, 687 

Veterinarians) 
through 40.62.611 Veterinary Technicians, p. 881 

EDUCATION, Title 10 

(Board of 
10.55.101 
10.55.102 
10.55.108 
10.55.204 
10.55.205 
10.55.302 
10.55.304 

Public Education) 

10.55.305 
10.55.402 

10.55.403 
10.55.404 
10.55.406 

10.57.207 

10.57.208 
10.57.402 
10.64.301 
10.64.302 
10.64.303 
10.64.304 

10.64.305 
10.64.306 
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Accreditation Period, p. 964 
categories of Accreditation, p, 965 
Alternative Standards, p. 965 
Principal, p. 966 
Supervisory and Administrative Time, p. 966 
Certificates, p. 967 
Teacher Load: High School, Junior High School, 
Middle School and Grades 7 and 8 Budgeted at High 
School Rates, p. 967 
Teacher Load: Elementary Schools, p. 968 
Basic Instructional Program: High School, Junior High, 
Middle School and Grades 7 and 8 Budgeted at High 
School Rates, p. 968 
Basic Instructional Program: Elementary, p. 971 
Library Media Services, K-12, p. 972 
Guidance and Counseling: High School, Junior High 
School, Middle School, and 7 and 8 Grades Funded at 
High School Rates, p. 974 
Correspondence, Extension and Inservice Credits, 
p. 591, 843 
Reinstatement, p. 593, 844 
Class 2 Standard Teaching certificate, p. 595, 845 
Definitions, (School Bus Standards), p. 976 
Air Cleaner, p. 977 
Axles, p. 977 
Axles - Exceptions for Transit and Metropolitan 
Vehicles, p. 1014 
Battery, p. 1014 
Brakes, p. 977 



10.64.307 
10.64.308 
10.64.309 
10.64.310 
10.64.311 
10.64.312 
10.64.313 
10.64.314 
10.64.315 
10.64.316 
10.64.317 
10.64.318 
10.64.319 
10.64.320 
10.64.321 
10.64.322 
10.64.323 
10.64.324 
10.64.325 
10.64.326 
10.64.327 
10.64.328 
10.64.329 
10.64.330 
10.64.331 
10.64.332 
10.64.333 
10.64.334 
10.64.335 
10.64.336 
10.64.337 
10.64.339 
10.64.340 
10.64.401 
10.64.402 
10.64.403 
10.64.404 
10.64.405 
10.64.406 
10.64.407 
10.64.408 
10.64.409 
10.64.410 
10.64.411 
10.64.412 
10.64. 413 
10.64.414 
10.64.415 
10.64.416 
10.64.417 
10.64.418 
10.64.419 

Bumper, Front, p. 980 
Bumper, Front-~xceptions, 1014 
Certification, 981 
Clutch, p. 981 
Color, p. 981 
Drive Shaft, p. 982 
Electrical System, p. 982 
Exhaust System, p. 983 
Fenders, Front, p. 984 
Frame, p. 984 
Frame Lengths, p. 1014 
Fuel Tank, p. 985 
Fuel Tank - Exceptions, p. 1014 
Generator or Alternator, p. 1014 
Governor, p. 986 
Heating System, Provision for, p. 986 
Horn, p, 987 
Instruments and Instrument Panel, p. 987 
Oil Filter, p. 988 
Openings, p. 988 
Overall Length, p. 1014. 
overall Width, p. 1015 
Passenger Loan, p. 988 
Power and Gradeability, p. 989 
Shock Absorbers, p. 991 
Skid Chains, p. 1015 
Springs, p. 991 
Steering Gear, p. 992 
Tires and Rims, p. 992 
Tow Eyes or Hooks, p. 992 
Transmission, p. 993 
Weight Distribution, p. 993 
Turning Radius, p. 1014 
Aisle, p. 993 
Battery, p. 994 
Body Si~es, p. 1015 
Book Racks, p. 994 
Bumpers, p. 994 
Color, p. 995 
construction, p. 995 
Defrosters, p. 998 
Doors, p. 998 
Doors - Exception, p. 1015 
Fire Extinguisher, p. 1000 
First-Aid Kit, p. 1001 
Floor Covering, p. 1002 
Heaters, p. 1002 
Identification, p. 1003 
Inside Height, p. 1003 
Insulation, p. 1003 
Interior, p. 1003 
Lamps and Signals, p. 1004 
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10.64.420 
10.64.421 
10.64.424 
10.64.425 
10.64.428 
10.64.429 
10,64.431 
10.64.432 
10.64.433 
10.64.434 
10.64.435 
10.64.436 
10.64.437 
10.64.438 
10.64.439 
10.64.440 
10.64.442 

Metal Treatment, p. 1006 
Mirrors, p. 1006 
Overall Width, p. 1007 
Rub Rails, p. 1007 
Seat$ and Crash Barriers, p. 1007 
Stanchions and Guard Rails, p. 1015 
Step Treads, p. 1009 
Storage Compartment, p. 1010 
Sun Shield, p. 1010 
Undercoating, p. lOll 
Ventilation, p. lOll 
Wheel Housings, p. lOll 
Windshield and Windows, p. lOll 
Windshield Washers, p. 1012 
Windshield Wipers, p. 1012 
Wiring, p. 1012 
Stirrup, p. 1014 

(Montana 
I 

Historical society) 

I 
I 
I 
II 

II 
II 
III 
III 
III 
IV 
IV 

Model Procedural Rules, p. 482, 765 
Grant Proposals, p. 483, 680, 1059 
General Guidelines, p. 486, 766 
Museum and Galleries Loans, p. 492, 767 
Submission of Proposals to the Legislature, p. 483, 
680, 1059 
Museum and Galleries Acquisitions, p. 486, 766 
Library Loans, p. 492, 767 
Grant conditions, p. 483, 680, 1059 
Library Acquisitions, p. 486, 766 
Archives Loans, p. 492, 767 
Disbursement of Grant Funds, p. 483, 680, 1059 
Archives Acquisitions, p. 486, 766 

FISH, WILDLIFE & PARKS, Department of, Title 12 

12.6.901 Water Safety Regulations, p. 792, 882 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-VII 

16.2.501 

16.2.704 

16.6.101 
16.6.103 
16.6.104 
16,6.105 
16.6.106 
16.6.109 
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Relating to Variances from Solid Waste Management 
Rules, p. 794 
16.2,502, 503 Procedures for Public Comment on 
Applications for Permits under the Major Facility 
Siting Act, p. 704, 797 
Relating to Assessment of EIS Fees for Subdivision 
Review, p. 597, 846 
Registrars - General, p. 885 
Preservation of Copies of Record, p. 894 
Certificates unfading, Permanent and Legible, p. 895 
Preservation of Old Record, p. 886 
correction Affidavits, p. 887 
Monthly statement of Returns, p. 896 



16.6.l10 
16.6.l16 
16.6.301 
16.6.302 
16.6.303 
16.6.309 
16.6.310 
16.6.601 
16.6.602 
16.6.801 
16.6.802 
16.6.901 
16.6.902 
16.6.903 
16.6.906 
16.6.907 
16.6.916 
16.6.1601 
16.6.1801 

16.8.806 
16.8.813 
16.8.1405 
16.14.101 

16.14.103 

16.14.104 

16.14.105 

16.14.109 
16.14.111 

16.16.803 

16.16.804 
16.24.803 
16.28.202 
16.28.1005 

Payment of Fees to Local Registrars, p. 897 
Fees for Copies and Research, p. 899 
certificate of Birth, p. 900 
Parent to Review Birth Certificate, p.902 
Delayed Birth Records, p. 903 
Children Born Out of Wedlock, Certificate for, p. 905 
certificate of Adoption, p. 888 
Marriage Applications, p. 906 
Report of Dissolution or Invalidity of Marriage, p. 890 
Definitions, p. 893 
Report of Induced Abortion, p. 893 
Death Certificate, p. 908 
Fetal Death Certificate, p. 891 
Health Officers Notified by Registrar, When, p. 910 
Burial Transit Permit, p. 911 
Relating to Burial Transit Permit, p. 911 
Disinterment Permits, p, 913 
Information Recorded, p. 915 
Relating to Records of Institutions and Communal 
Colonies, p. 915 
Fluoride in Forage Definitions, p. 335, 847 
Fluoride in Forage, p. 338, 850 
Open Burning Restrictions, p. 708, 797 
Definitions - Solid Waste Management Grants and 
Loans to Local Governments, p. 715, 797 
General Application Requirements - Solid Waste 
Management Grants and Loans to Local Governments, 
p. 717, 797 
Front-End Planning Funds - Grant Application and 
Criteria for Review, p. 719, 797 
Front-End Implementation Funds - Grant Application, 
P• 721, 797 
Order of Funding Grants, p. 723, 797 
Noncompliance·(Grants to Front-End Implementation 
Funds}, p. 724, 797 . 
Fee Schedule (Subdivisions and Disposition of Fees), 
p. 1019 
Disposition of Fees (Subdivisions), p. 1020 
Facility Report, p. 916 
Reportable Diseases, p. 1016 
Employee - Schools - Day Care Facility (Tub7rculin 
Testing}, p. 712, 1060 

HIGHWAYS, Department of, Title 18 

18.8.601 
18,8.1202 

Overweight Single Trip Permits, p. 798 
through 18.8.1215 Various Special Vehicle Movement 
conditions, p. 798 

INSTITUT!ONS, Department of, Title 20 

20.3.101 through 20.3.216 Approval of Alcohol Program, p. 726 
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JUSTICE, Department of, Title 23 

1.3.101 through 1.3.234 Model Rules, p. 802 

LABOR AND INDUSTRY, Department of, Title 24 

24.9.217 
24.9.252 

24.9.255 
24.9.261 
24.9.802 

24.19.501 

24.19.503 

Complaint: Notice to commission, p. 805 
Declaratory Rulings: Filing and Notification of 
Disposition of Petition, p. 803 
Declaratory Ruling: Effect of Ruling, p. 806 
Dismissal of Complaints also Pending in Court, p. 809 
Commission Meetings: Quorum: Decision Making 
Authority, p. 807 
Rebate of Service Charges Interest and/or Placement 
Fees, p. 919 
Providing for Termination after 30 Days, p. 919 

STATE LANDS, Department of, Title 26 

I """ 
II 
III 

I-XX 

I-XX 

26.3.108 
26.3.121 

Minimum Restrictions on Surface Activity, p. 497 
Additional Restrictions - Stipulations, p. 497 
Compliance with Lease Stipulations and Restrictions, 
p. 497 
Rules Governing State Leases for Metalliferous 
Minerals and Gems, p. 921 
Rules Governing State Leases for Uranium and Other 
Fissionable Material, p, 932 
Renewal of Lease, o. 760 
Transfer of Leases~ Assignments and Subleases, p. 761 

LIVESTOCK, Department of, Title 32 

I Market Responsibility, p. 346, 688 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I-III 
38.2.316 
38.5.1107 

Rules for Radio Common Carriers, p. 943 
Transcripts, p. 1025 
Interest on Deposits, p. 1023 

REVENUE, Department of, Title 42 

42.12.104 Use of Census Data, p. 506, 689 

SECRETARY OF STATE, Title 44 

I-VII 
I-III 

1.2.210 

1.2.211 

18-9/30/81 

Pertaining to Advisory Opinions, p. 508 
Pertaining to Fees for Filing Documents and Issuing 
Certificates, p. 814 
Adoption of an Agency Rule by Incorporation by 
Reference, p. 811 
Model Rules: Location and Incorporation by Reference, 
p. 811 



1.2.419 

SOCIAL AND 
I 
I 

II 

46.2.209 
46.4.201 

46.5.114 

46.5.802 

46.5.901 

46.5.912 

46.5.913 
46.5.1001 

46.9.101 

46.9.205 

46.9.302 

46.10.403 
46.12.102 
46.12.201 

46.12.303 

46.12.550 
46.12.2002 
46.12.2003 

Filing, Compiling, Printer Pickup and Publication 
Schedule for the MAR, p. 812 

REHABILITATION SERVICES, Department of, Title 46 
Medically Needy Income Standards, p. 544, 769 
Program Requirements for Family Day Care Homes and 
Group Day Care Homes, p. 1027 
Family Day Care Homes, Group Day care Homes and 
Day Care Facilities Caring for Infants, p. 1045 
Hearing Procedure, p. 817 
46.4.202, 203, 204 Pertaining to Project Funds, 
Child and Youth Development Bureau, p. 552, 768 
46.5.115, 116 Pertaining to Eligibility for Child 
and Family Protective Services, Legal Termination of 
Parental Rights and Central Registry Operation, 
p. 820 
46.5.803 Pertaining to Licensing of Community 
Homes for the Developmentally Disabled, p. 826 
46.5.902, 903, 907, 908, 909, 910, 911 Pertaining 
to Day Care Homes, Group Day Care Homes, and Centers, 
p. 945 
Day Care Center Licensing services, General Eligi­
bility and Program Requirements, p. 1037 
Day Care Center Licensing Services Provided, p. 1050 
Services Provided by Contract, community Services 
Division, p. 553, 768 
46.9.102 Pertaining to Organi~ation of Economic 
Assistance Division, p. 554, 768 
standards of Assistance (Supplemental Security 
Income}, p. 763, 1061 
46.9.304, 305 Pertaining to Emergency Grants-in-Aid 
to counties, p. 838 
Table of Assistance Standards, p. 537, 769 
Medical Assistance, Definitions, p. 544, 769 
Medical Assistance, Eligibility Requirements, 
p. 544, 769 
Billing, Reimbursement, Claims, Processing, and 
Payment, p. 541, 771 
Home Health Services, Definition, p. 512, 690 
Physician Services, Requirements, p. 683, 1061 
Physician Services, Reimbursement/General 
Requirements and Modifiers, p. 412, 559 
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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 18 

TABLE OF CONTENTS 

NOTICE SECTION 

AGRICULTURE, Department of, Title 4 

4-2-65 Notice of Proposed Repeal of Rules 
4.9.301 through 4.9.306 and the Proposed 
Adoption of Rules 4.9.310 through 4.9.321, 
Pertaining to Funding for Research -
Montana Wheat and Barley Products. No Public 
Hearing Contemplated. 

EDUCATION, Title 10 

(Board of Public Education) 
10-3-41 Notice of Proposed Adoption of Rules 
in Sub-Chapter 5, Pertaining to Special 
Education Vehicle Standards. No Public 
Hearing contemplated. 

10-3-43 Notice of Public Hearing on Proposed 
Adoption of Rules Pertaining to Compulsory 
School Attendance. 

Page Number 

1070-1075 

1076-1081 

1082-1084 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

(Board of Water and Wastewater Operators) 
16-2-194 Notice of Public Hearing on Proposed 
Amendment of 16.18.201, 16.18.202, 16.18.203 
and 16.18.204 (Water and Wastewater Plants and 
Operators)and Adoption of New Rules 16.18.205 
and 16.18.206 Pertaining to Water and Wastewater 
Plants and Operators. 1085-1093 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

36-22 Notice of Proposed Adoption of Rule 
Pertaining to Model Procedural Rules. No 
Public Hearing Contemplated. 

36-23 Notice of Proposed Amendment of Rule 
36.22.1607 Deadlines for Action on Determinations. 
No Public Hearing Contemplated. 

-i-

1094 

1095-1096 
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38-2-55 Notice of Proposed Adoption of Inter­
pretive Rules for Public Service Commission 
Regulation of ,'lunicipally-OWnNl Utilities. 
No Public Hearing Contemplated. 

RULE .J' .. §-':_'1'!91: 

1097-1099 

HEALTH AND ENVIR0Nt:1ENTAL SCIEN_c_E:_S~artment of, Ti tli'____!i 

AMD 

AMD 
AMD 

AMD 

AMD 

AMD 
AMD 

16.2.501; 16.2.502 and 16.2.~03 Major 
Facility Siting Act 

16.14.101 Definitions 
16.14.103 General Application Requirements 
for Solid Waste Management Grants and Loans 
to Local Governments 
16.14.104 Front End Planning Funds Grant 
Applications 
16.14.105 Review of Front End Planning 
Applications 
16.14.109 Order of Funding Grants 
16.14.ll1 Noncompliance 

STATE LANDS, Department of, Title 26 

NEW 26.3.223; 26.3.224; 26.3.225 Pertaining 
to Conditions on State Oil and Gas Leases 

SEC~TARY OF STATE, Title 44 

AMD 1.2.210; 1.2.211; 1.2.419 Pertaining 
to Adoption of a Rule bv ReferP.nCP 

NEW 44.5.101; 44.5.105; 44.5.106 Pertaining 
to Filing Documents and Issuing Certificates 
Fees 

1100 

llOl 

1101 

1102 

1103 
1103 
1103 

1105-llOS 

1109 

lllO 

SOCIAL AND REHABILITATION SE!NICE~ . .!.~I:.'Partment of, Ti t1e 46 

AMD 46. 2. 209 Fair Hearing Procedures 1111 
AMD 46.5.802; 46.5.803 Pertaining to 

the Licensure of Community Homes for the 
Developmentally Disabled 1111 

AMD 46.5.114; 46.5.115; 46.5.116 Pertaining 
to Eligibility for Child and Family 
Protective Services, Legal Termination of 
Parental Rights and Central Registry Operation 1112 
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46.9.302; 46.9.304; 46.9.305 Pert~ining 
to Emergency Grants-in-Aid to Counties 

INTERPRETATION SECTION 

Opinions of the Attorney c~neral 

32 Code of Ethics - Elected Officials -
Employees, Public - Secretary of State 

1114-1115 

1116-1119 

NOTICE: The July 1977 through ,June 1981 Montana Administrative 
Registers have been placed on microfiche. For infor­
mation, please contact Jim Waltermire, Secretary of 
State, Room 202, Capitol Building, Helena, Montana, 
59620. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF '!'HE STATE OF MONTANA 

In the matter of the repeal 
of rules 4.9.301 through 
4.9.306, inclusive; and of 
the adoption of new rules 
4.9.310 through 4.9.321, 
inclusive. 

TO: All Interested Persons 

NO'riCE OF PROPOSED REPEAL OF 
RULES 4.9.301 through 4.9.306, 
INCLUSIVE; AND OF THE PROPOSED 
ADOPTION OF NEW RULES 4.9.310 
THROUGH 4.9.321, INCLUSIVE. 
NO PUBLIC HEARING CONTEMPLATED 

1. On October 30, 1981 the agency proposes to repeal 
the following rules: 

4.9.301 APPLICATION FOR GRANTS; 
4.9.302 REVIEW AND EVALUATION; 
4.9.303 COMMITTEE DETERMINATION; 
4.9.304 NOTIFICATION OF AWARDS; 
4.9.305 PERFORMANCE EVALUATION; 
4.9.306 MODIFICATION OR TERMINATION OF GRANTS. 

2. The rules proposed to be repealed are on pages 4-184 
and 4-185 of the Administrative Rules of Montana. 

3. The agency proposes to repeal these rules because of 
1981 legislative amendment to the act~ the language therein is 
no longer appropriate. 

4. On October 30, 1981 the agency proposes to adopt new 
rules 4.9.310 through 4.9.321, inclusive. 

5. The proposed rules provide as follows: 

4.9.310 PURPOSE OF RULES (1) Senate Bill 520 enacted by 
the 1979 Montana Legislature which provided for funding through 
the Department of Agriculture for research relating to develop­
ment, production and marketing of fuels and food products de­
rived from t4ontana wheat and barley. This statute was amended 
by the 1981 Legislature to remove fuels from the law. (History: 
Sec. 80-11-205, MCA; IMP, Sec. 80-11-222, MCA.) 

4.9.311 DEFINITIONS Unless the context requires other­
wise, as used in the act and in these rules: 

(1) "Act" means Chapter No. 530, Montana Session laws of 
1979 (also referred to as the "Wheat Research and Marketing 
Act"), Section 80-11-206 et seq., M.C.A., as amended. 

(2) "Fuel" means ethanol or other energy source derived 
from Montana produced agricultural grain crops, mainly wheat 
or barley. 

(3) "Food and feed" means a sources of energy to be con­
sumed by humans or animals, produced as a by-product in the 
process of manufacturing ethanol or other energy sources. 

(4) "Department" means Montana Department of Agriculture. 
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(5) "Contract" means to award grants for marketing 
development, research or construction of facilities for the 
production of feed or food in Montana using Montana produced 
products. 

(6) "Application" means a written proposal to the 
department for grants under the terms of the act and these 
rules. 

(7) "Research" means an extensive, systematic study to 
discover or revise facts or theories and which would bring to 
a more advanced state, the capabilities, availability and suit­
ability for marketing of or production of feed and food from 
wheat and barley. 

(8) "Person" means a natural person, corporation, part­
nership, or other business entity, association, cooperative, 
trust, foundation, any educational or scientific institution, 
or any governmental unit. 

(9) "Develop or development" means a project which 
utilizes the basic results of research or available knowledge 
and applies these results or knowledge to the actual develop­
ment of hardware. The term also includes the establishment of 
manufacturing or processing facilities to produce feed and 
food from wheat and barley. 

(10) "Demonstrate" or "demonstration" means an extensive, 
systematic plan and follow through to establish that specific 
theories and processing or manufacturing techniques are pract­
ical and can be made to work reliably over long periods of 
time. These projects are primarily physical models which can 
be observed or examined. (History: Sec. 80-ll-205, MCA; IMP, 
Sec. 80-11-222, MCA.) --

4.9.312 STATEMENT OF ADMINISTRATIVE POLICIES (1) It is 
the intention of the Department to conduct the funding program 
in such a manner as to obtain the maximum amount of research 
and development possible for the moneys expended and, in addi­
tion to attract the maximum amount of federal and/or private 
matching funds which can be utilized in the funding program. 

(2) It is the objective of the Department to only grant 
funding for applications which are submitted by persons who are 
residents of the state of Montana, and only for projects con­
ducted in Montana. "Conducted" means that the research and 
development project will be headquartered in Montana and that 
all development will be built in Montana. This condition does 
not prohibit the use of expertise from outside the state of 
Montana. 

(3) Persons who are employees or contractors of the 
Department, relations of such persons by consanguinity within 
the fourth degree or by affinity within the second degree, and 
public utility companies are not eligible for funding. 

(4) The Department will solicit comment from the \~heat 
Research and Marketing Committee and other farm organizations 
and individuals as to which applications should be considered 
for funding. Final decision will be made by the Department. 
(History: Sec. 80-ll-205, MCA; IMP, Sec. 80-11-222, MCA.) 
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4.9.313 APPLICATIONS - GENERAL REQUIREMENTS (1) Any 
Montana resident may make application for a grant to fund a 
proposal or project under the Act and these rules. The appli­
cant should submit ten copies of the application at the time 
of filing to the Department of Agriculture, Agriculture/Live­
stock Building, 6th and Roberts Street, Helena, Montana 59620, 
in a format consistent with these rules. A lesser number of 
copies may be submitted upon prior approval of the Department. 

(2) The application should meet the following require­
ments: 

(a) The application should be typed, printed or other­
wise legibly reproduced on 8';;" x 11" paper. Maps, drawings, 
charts, or other documents bound in an application should be 
cut or folded to 8';;" x 11" size. Maps, drawings, or charts may 
accompany an application as separate exhibits. 

(b) Typed or offset material should have a one (1) inch 
margin on all sides. 

(c) All pages in an application will be consecutively 
numbered. Maps, drawings, or charts accompaning the applica-
tion as exhibits should be identified as "Exhibit ",and if 
comprising more than one sheet should be number "sheet of . 

(3) (a) The application shall state the name, title, 
telephone number, and post office address of the person to whom 
communication in regard to the application should be made. 

(b) The application shall contain a statement agreeing 
that all materials submitted by the applicant to the Department 
are subject to public scrutiny. 

(4) Changes in applications may be authorized at discre­
tion of department. (History: Sec. 80-11-205, MCA; IMP, Sec. 
80-11-222, MCA.) 

4.9.314 APPLICATION CONTENT (1) An application shall in­
clude a general declaratory statement indicating whether the 
applicant is seeking funds for marketing, research, develop­
ment or construction project. 

(a) The proposed research methods and construction 
methods if construction is a factor; 

(b) The proposed facilities and equipment needed, includ-
ing physical dimensions, diagrams and photographs; 

(c) The proposed time schedule for project development; 
(d) A description of the proposed anticipated results; 
(e) A statement indicating where the project will be 

carried out or constructed, and why that particular site is 
suited to the proposed project; 

(f) A statement indicating who will work on the project, 
and what their various qualifications are; 

(g) A statement of the role of the project in meeting 
future energy and food needs; 

(h) A statement of how the project will be feasible and 
applicable; 

(i) An estimate of the net production yield of the pro­
ject per unit of time; 

(ii) An estimate of the by-products and their utilization. 
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(2) The application shall include an estimated maximum 
budget which may not be exceeded, which shall contain: 

(a) The wages and salaries of all research personnel, 
clerical help, craftsmen, etc. (itemized); 

(b) A list of employee benefits; 
(c) A list of building costs; 
(d) A list of equipment costs (equipment generally are 

permanent items); 
(e) A list of administrative and overhead costs; 
(f) A list of the cost of supplies (supplies generally 

are exhaustible items); 
(g) A list of communication and travel costs; 
(h) A list of any other expenses. 
(3) The application should contain a copy of all con­

tracted or subcontracted work, including budgets, who is to do 
the work, and what work is to be done. Above information may 
be submitted later with department permission. (History: Sec. 
80-11-205, MCA; ~· Sec. 80-11-222, MCA.) 

4.9.315 APPLICATION SUBMITTAL DEADLINES Applications 
for fiscal 1980 funding shall be submitted by November 30, 1981 
and June 30th thereafter. (History: Sec. 80-11-205, MCA; IMP, 
Sec. 80-11-222, MCA.) 

4.9.316 APPLICATION EVALUATION (1) Applications will be 
reviewed and evaluated by the department or consultants select­
ed by the department. Technical evaluations will be done on an 
anonymous and confidential basis and the results will be dis­
closed to the applicant upon request. 

(a) The Department may request the applicant to include 
a patent search which cost may be included in the project fund·· 
ing. (History: Sec. 80-11-205, MCA; IMP, Sec. 80-11-222, MCA.) 

4.9.317 AWARDING GRANTS -CRITERIA (1) Grant period will 
be one (1) year. Longer grant period, extensions or renewals 
may be granted when justified at discretion of the Department. 

(2) By law, all information resulting from research, 
development, or demonstration projects funded by the Depart­
ment under the Act and these rules shall be made available to 
the public and may not become the private property of or under 
the exclusive control of any one company or person. 

(3) The Department is under no requirement to expend or 
commit available funds when in its judgement such expenditures 
or commitments would be unproductive. (History: Sec. 80-11-205, 
MCA; IMP, Sec. 80-11-222, MCA.) 

4.9.318 CONDITIONS UNDER WHICH GRANTS MAY BE USED AND 
OTHER CONDITIONS (1) Applicants shall enter into a contract 
grant ag~~t with the Department if funded, under such terms 
and conditions the Department considers appropriate. 

(2) Grant recipients shall submit periodic progress re­
ports as specified by the Department, and shall submit final 
reports to the Department at end of grant period. 
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(3) Funds granted under the terms of the Act and these 
rules may be used only for the purposes outlined and described 
in the application and approved by the Department, and detailed 
records shall be kept by the recipient for all expenditures. 
Transfers among the budget categories expenditures will be al­
lowed only on the approval of the Department. 

(4) The grant recipient shall maintain an accounting 
system which adequately accounts for expenditures in a manner 
acceptable to the Department. Records, expenditures, book­
keeping etc., for funded projects are subject to audit by the 
Office of the Legislative Auditor and the Department. 

(5) Arrangements shall be made to assist, guide, and 
inform the Department during on site investigations. The 
Department will make such investigations at its discretion. 
(History: Sec. 80-11-205, MCA; IMP, Sec. 80-11-222, MCA.) 

4.9_319 PAYMENT OF GRANTS (1) Payments shall be made on 
a monthly or quarterly basis to be established in the contract. 

(2) Payments may be withheld pending compliance of grant 
and contract provisions. (History: Sec. 80-11-205, MCA; IMP, 
Sec. 80-11-222, MCA_) --

4.9.320 PROJECT ADMINISTRATION (1) The results of all 
research, development or demonstration projects shall be made 
to the Department or their designee. 

(2) Persons receiving funds may be required to make 
their projects open to the public during reasonable hours for 
a period of time specified by the Department. 

(3) The Department may inspect and monitor all projects 
on a regular basis during and after completion of the project_ 
(History: Sec. 80-11-205, MCA; IMP, Sec. 80-11-222, MCA.) 

4.9-321 CONFIDENTIALITY Upon submitting an application 
to the Department pursuant to these rules the application 
becomes a government document subject to public scrutiny. The 
applicant wavies any claim of confidentiality by filing an 
application with the Department_ Applicant and application 
will be subject to all applicable State and Federal laws and 
rules. (History: Sec_ 80-11-205, MCA; IMP, Sec_ 80-11-222, 
MCA.) 

6. The new rules as proposed are to assist person,s 
interested in obtaining grants as to the formalities required 
to comply with the 1981 legislative enactment of section 80-11-
222, MCA. 

7. If a person who is directly affected by the proposed 
repeal or adoption wishes to express his data, veiws, and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to Jack Gunderson, Food 
& Fuel Coordinator, Montana Department of Agriculture, Agri­
culture/Livestock Building, Capitol Station, Helena, Montana 
59620, no later than October 29, 1981. 
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B. If the agency receives requests for a public hear­
ing on the proposed repeal of old rules and adoption of new 
rules from at least 25 persons who are directly affected by 
the proposed repeal or adoption; from the Administrative Code 
Committee of the legislature; from a governmental sub-division 
or agency; or from an association having not less than 25 mem­
bers who will be directly affected, a hearing will be held at 
a later date. Notice of the hearing will be published in the 
Montana Administrative Register. The agency was unable to 
estimate a number equal to 10% of the people directly affected 
by the proposed repeal and adoption. 

9. The authority of the agency to make the proposed 
repeal of old rules and adoption of new rules is 80-11-205, 
MCA, and the new rules implement section 80-11-222, MCA. 

w. Gordon McOmber, Director 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

NOTICE OF PROPOSED ADOPTION In the matter of the 
adoption of ARM 10.64. 
501 thereafter concerning 
special education vehicle 
standards 

OF ARM 10. 64.501 AND FOLLO\HNG, 
SUB-CHAPTER 5, SPECIAL EDUCATION 
VEHICLE STANDARDS 

NO HEARING ANTICIPATED 

TO: All Interested Persons. 

l. On November 3, 1981 the Board of Public Education pro-
poses to adopt rules concerning the vehicle standards for 
special education. 

2. The proposed rules provide as follows: 

Sub-Chapter 5 

Special Education Vehicle Standards 

is 
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Bus Yellow paint or School Bus warning lamp systems, 
tory: 20-2-121. MCA, IMP, Sec. 20-10-111, MCA.) 

(His-

I~, Sec. 20-10-111, MCA.) 

en-
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10.64.504 SPECIAL SERVICE ENTRANCE DOORS (l) A singl~ 
door may be used it the width of the door opening does not ex­
ceed forty inches . --·-----· 

(2) Two doors shall be used if___il_l12_ single door opening_ __ 
would have to exceed fortt inches. 

(3) All doors shal open outwardJ~. 
ill_ All doors shall hav~itive fasteniT~_&_Jevices to 

hold doors-inthe~=opcn positiQr!_:_n ----~-~ --------
(5) All doors shall be weather se~led and on buses with 

double doors, they shall be so constructedthatatlaieoif...:_]::Ec .. 
UJrwarcl door overlaps the__!;!_<;!Ed of the rear clom: when c osc~~­

_(Q;).____jJ__£ps_ionaTlower oors are instaTieathe design 
:;_h§lll permit release o the doors for opening and clc)s_uijfl>y 
Ih.'=-.attcndant Tram the platfo·cm inside the bus. 
~ When manually operated dual doors are provi.ded lh:' 

cear door shall have at least a one-point fastening device to 
the header. -------· ··---.. -
----~The forward mounteJ door shall have at least three­
point fasteni!!E_ devices. One shall be to the header, one to -· 
the floor line ott:he body, and the other shall be into the 
rear door. -

b These lockin Jevices shall afford maximum safeoSL__ 
when the doors are in the c ose Sosition. 

(c) The door and hinge inec anism-shall be of a strength 
that will provi"deFFr __ ~he:, __ ~ame type of u~.e:._~,s that of a stan­
darJ entrance door. 

(7) Door material~els, anJ structm al str:ength shall_ 
be equivalent to -~he conventjonar:se~eand"'cmergencY.....':!_'?_9__r'-'­
Color, rub rail extensions, lettering and ~lher_exter~~ 
l:eatures shall match adjacent sections of the-D~ 
~ Each door shall have Wjnaows set in ru ber cotnp8tible 

within one-inch of the lower-TllieOTa(f]a'Ce~Ti-.--~--
(9) Door(s) shall be e·ui ed with a device that will 

actU_:!_te a green las ing visi __ e signa ocate m tne CfrT~_I"'__;;_ 
compartment when door (s)--rs(are) not securely closeT an<r 
ignition is in "on" position. 

(10) 6 sw:i.:_tch sfulll be installed so that the lifti~ 
mechanism w~rr-not oper~cn the lift platform door CJs) is 
closed. (History: !:iec. 20-2-TZI, HCA; It\1, Sec. 2ci-1G- 11:-;-----'c.\. 
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A restraining device shall be affixed to the outer 
edge (curb end) of the platform that w~ll prohibit the wheel­
cha~r from rolling off the platform when the l~ft ~s ~n any-­
pos~twn other than fully extended to ground level. 

(9) A self-adJust~ng, sk~d res~stant pla~nall be in­
stalled on the outer edge of the platform to m~n~m~ze the ln­
cllne from the l1ft platform to the ground level. Thls plate, 
If so des1gned, may also sutf1ce as the restra1n1ng dev1ce 
descr1bed ln 1tem 8 above. The l1ft platform must be sk1d 
reslstant. 

(10) A circuit breaker or fuse shall be installed between 
power source and l1ft motor 1£ electrlcal power lS used. 

(11) The I1ft mechanism shall be equ1pped w1th adJUstahl~ 
limit sw~tches or by-pass valves to prevent excess1ve pressure 
From bu1ld1ng in the hydraul1c system when the platform reac:h0s 
the full up posit1on or full down position. (History: Sec. 20~· 
2-121, MCA; IMP, Sec. 20-10-111, MCA.) 

).0 64 506 FASTENING DEVICES (1) Positive fastening devicPs 
shall be provided and attached to the floor or walls or both co 
1nsure that occup1ed wheelcha1rs or any other occupied ty~es of 
ambulatory dev1ces can be securely fastened 1n pos1t1on. (His-
tory: Sec. 20-2-121, MCA; IMP, Sec. 20-10-111, HCA.) 

10.64.508 SPECIAL LIGHT (l) Lights shall be llaced inside 
the bus to sufficient! illuminate lift area and sha 1 be acti­
vated from door area. History: Sec. 20- - , MCA; IMP, Sec. 
20-10-lll, MCA.) 

in seat 

History: Sec 
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10 64.511 GLAZING i~l ~inted glass rna+ be installed in all 
~oor~, windows,. an<1_ winC1SJ;.i':O.f§ Tinted plast1c may be installed 
~n w~ndow~ rear 01 crriVeJ=' s compartment. ---mistory: Sec 2o·.::r:TIT~ 
MCA; IMP, Sec. 20-10-Ul, MCA) 

10. 64.512 HEATERS (l) An additional heater(s) 1~ be in-
s talleJ in the rea_rnl'_ort ior1_of fll0u-s (b~hin':i.. wheel welljT ·mrs­
tory: Sec. 20-2-121, M'Cl\;IMP, Sec."""2"0-"2U-DT, MEA~ 

3. The rules as proposed to ap,rcoe with the newly revised 
national standards and t9 update and include special education 
transportation as a separate entity. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Mr. Allen D. Gunderson, 33 South Last Chance Gulch, Helena, 
Montana 59620, no later than October 29, 1981 

5. If a person who is directly affected by the proposed. 
rule wishes to express his data, views and arguments orally or 
in writing at a public hearing, he must make written request for 
a hearing and submit this request along with any written cov.~ents 
he has to Mr. Allen D. Gunderson, 33 South Last Chance Gulch, 
Helena, Montana 59620, no lat~r than October 28, 1981. 

6. If the agency receives requests for a public hearing 
on the proposed new rule from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
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new rule; from the Administrative Code Committee of the legis­
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be approximately 5, 000 persons based on the 
number of handicapped students using the special education 
vehicles, special education vehicle drivers/owners and school 
districts in the state using these services. 

7. The authority and implementing sections are at the 
end of each rule. 

by 

~'OGv""'~ 
ALLEN D. GUNCHERSON, CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

~~~~~--
Certified to the Secretary of State September 18, 1981. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of ARM 10.65.301 and following 
pertaining to school attendance 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF RULE 
10.65.301 AND FOLLOWING, 
COMPULSORY SCHOOL ATTENDANCE 

TO: All Interested Persons. 

1. On November 5, 1981 at 10:30 to 12:00 am, a public 
hearing will be held in the Regents' Conference Room, Board of 
Public Education, 33 South Last Chance Gulch, Helena, Montana to 
consider the adoption of Sub-Chapter 3 of Chapter 65 of the Ad­
ministrative Rules of Montana. 

2. The rul~ as proposed to be adopted provides as follows: 

Sub-Chapter 3 

Compulsory School Attendance 

10.65.301 GENERAL (1) The board of public education must 
determine whether a private institution provides instruction in 
the program the board prescribes. 

(2) The board of public education has designated as the 
basic instructional program the educational curriculum set forth 
in the Administrative Rules of ~lantana 10. 55.402 and 10. 55.403. 

(3) Students who are not enrolled and attending a public 
school must be enrolled in a private institution providing a basic 
instructional program as prescribed by the board of public edu-
cation. · 

(4) Instruction to children by their parents at home is not 
to be considered as providing a basic instructional program for 
the purpose of complying with the law and this policy. 

AUTH: 20-2-121, MCA IMP: 20-7-111 

10.65.302 PROCEDURES FOR ATTENDANCE OFFICER (1) The·at­
tendance officer is mandated to enforce the compulsory atten-
dance provision of Montana school law and has been vested with the 
necessary police and investigatory powers to enforce compulsory at­
tendance provisions of Montana law to ensure the children are en­
rolled and attending a public school or enrolled in a private in­
stitution which provides instruction in the programs prescribed by 
the board of public education. 
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(2) It is the responsibility of the attendance officer to 
ensure that all children are enrolled and attending a public 
school or are enrolled in a private institution which provides a 
basic instructional program as described in 10.55.402 and 10.55.403 
of the Administrative Rules of Nontana. 

(3) In the capacity of enforcing compulsory school at­
tendance law, the attendance officer shall notify the county super­
intendent of his county of the existence of the non-public school 
after determining that a child is enrolled in a non-public school. 

(4) The attendance officer shall, at the discretion of the 
county superintendent, accompany and/or assist the county superin­
tendent in the county in derenmning whether the non-public school is 
providing the basic instructional program as prescribed. 

AUTH: 20-2-121, MCA IMP: 20-5-101, HCA; 20-5-102, MCA 

10.65.303 PROCEDURES FOR COUNTY SUPERINTENDENT (1) The 
county superintendent as an elected local school official must meet 
certain teaching and administrative qualifications in school matters. 
The county superintendent has general supervision of the schools of 
his county and is responsible to perform any duty prescribed by 
the board of public education. 

(2) The county superintendent will annually determine whether 
the children within his county who are attendinv, a non-public school 
are receiving a basic instructional program as set forth by the 
board of public education. 

(3) If the county superintendent determines that the non-pub-
lic school is providing a basic instructional program as prescribed, 
the county superintendent shall notify the attendance officer that 
the non-public school is a private institution providing the basic 
instructional program to the children of that private institution 
and is therefore in compliance with the compulsory attendance lau. 

(4) Should the county superintendent of schools determine 
that the children attending a non-public school are not receivin~ a 
basic instructional program, he shall report the same to the local 
attendance officer who shall pursue the remedies provided by law to 
assure that proper compulsory attendance is provided. 

(5) The Office of Public Instruction will provide technical 
assistance to all county superintendents, upon their request, so 
they in lurn can perform the mandates of this policy. 

AUTH: 20-2-121, MCA IMP: 20-3-205(22) 

3. The board is proposing this adoption to further clarify 
the policy of the board of public education pertaining to compulsory 
school attendance. 

4. Interested persons may present their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Mr. Allen D. 
Gunderson, 33 South Last Chance Gulch, Helena, Montana 59620, no 
later than October 28, 1981. 
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5. Mr. Allen D. Gunderson has been designated to preside 
over and conduct the hearing. 

6. The authority and implementing sections are listed at 
the end of each rule. 

ALLEN D. GUNDERSON, CHAIR..l"1AN 
BOARD OF PUBLIC EDUCATION 

by -~-~_tocL_CGf----10~--
Certified to the Secretary of State September 21, 1981. 
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BEFORE THE BOARD OF WATER AND WASTEWATER OPERATORS 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.18.201, definitions; 
16.18.202, classification of 
plants; 16.18.203, certification 
of operators; and 16.18.204, 
examinations 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 

16.18.201, 16.18.202, 
16.18.203 and 16.18.204 

(Water and Wastewater 
Plants and Operators) 

l. On October 30,"1981, at 9:00 a.m., a public hearing 
will be held in Room C209 of the Cogswell Building, 1400 Broad­
way, Helena, Montana, to consider the amendment of rules 
16.18.201, 16.18.202, 16.18.203, and 16.18.204. 

2. The proposed amendments replace present rules 16.18.201, 
16.18.202, 16.18.203, and 16.18.204 found in the Administrative 
Rules of Montana. The proposed amendments would provide defini­
tions relevant to the proposed new rules included in this 
notice, clarify existing definitions, eliminate exceptions to 
the requirement for certified operators, eliminate the retro­
active fee for individuals certified under the grandfather 
clause, clarify the duration of temporary certificates and 
those of operators moving out-of-state, add a provision for 
accepting individuals certified out-of-state, add mechanisms 
to change classifications of operators, and clarify examina­
tion procedure. 

3. The rules as proposed to be amended provide as 
follows (matter to be stricken is interlined, new matter is 
underlined) : 

16.18.201 DEFINITIONS In addition to the terms defined 
in Sect1on 37-42-102, MCA: 

(1) "Fully certified o~erator" means an operator who 
either has passed the cert1f1cation examinat1on and sat1sfies 
the experience requirements set forth ln ARM 16.18.205; lS an 
Operator cert1f1ed eursuant to ARM 16.18.203(1) who lS still 
employed at the fac1l1ty where he was employed July l, 1967; 
was cert1f1ed pursuant to sect1on 37 42 305, MCA, before 
March l, 1982; or 1s certified pursuant to ARM 16.18.203(8). 

f"1 ill "Ground water" means subsurface water occupy1ng 
the satu.~at1on zone from which wells and springs are fed. 
In a str1ct sense the term applies only to water below the 
water table. 

(3) "Operator-in-training" means an operator who has 
passed the cert1fication exam1nat1on but does not yet meet 
the exper·1ence re<;Iuirements set out in ARM 16.18. 205. 

fi!t ill "Pr1mary sewage treatment" means the first major 
(sometimes the only) treatment in wae~e-wa~e~ wastewater treat­
ment works, usually sedimentation, accomplishing the removal of 
a substantial amount of suspended matter with little or no re­
moval of colloids and dissolved matter. The treatment may be 
accomplished by the use of ±a~eeRe ponds, septic tanks, or 
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sedimentation basins eitfieE-witfi-e£-witfieH£-meefiaHiea±-e±~o~a~e 
~emeval-meefiaHieme. 

f'H ill "Responsible charge" means ~es~eHsis±e-fe~ the 
responsib1lltX' exercised ~n individual in day-by-day operation 
and/or superv1s1on of a wate~we~ke water d1stribution syste~, 
water treatment plant, was£e-wa£e~ weEks wastewater treatment 
plant, or any part thereof, wfiiefi-may-affee£-tfie-~e~fe~maHee-ef 

l:ofie-we~ks-e~ which may affect the quality and/or guantity of 
the water for human consumption oL· the quality of the effluent 
produced by such works. 8~eEa£eE-iH-llEee,eHsi8le-efia~~eu 
sfial±-ae-ava±±a8±e-e£-immeaia£ely-avai±a8le-a£-a±±-£imes~ 

f41 ill "Secondary was£e-wa-Eel" wastewater treatment" 
means the stabilization of was£e-wa£el" wastewater by brological 
or chemical pr·ocesses afl:oel"-,l"imal"y-tf'ea£meHt-8y-eeei!lleHtat+.eR~ 
~fie-£Eea£meH£-may-8e-aeeem~lisfiee-8y- ~~~ewage ~~ooJlS, 
aerated lagoons, trickling filters, act1vated sludge, ±Rte•­
m±£teH£-saRe-f±lEel"e7 bio-discs, e£aailiea£ieH-la~eeHs, or 
sel",tieR-fHsHally-ay-ae£iva£ea=ea~8eH--- physical-chemic~! 
treatment. 
~~-ill "Surface waters" means all water on the surface as 
distinguished from e~o~8£el"l"aReaH ground water. 

(8) "Temporary certificate" means a certificate which is 
issued to an appl1cant for the cert1f1cat~~~n exam1nat1on whose 
appllcat1on has been accepted by the department. 
Authority: Section 37-42-202, MCA 
Implementing: Section 37-42-202, MCA 

16.18.202 CLASSIFICATION OF PLANTS (1) All water 
treatment plants, water d1str1but1on systems, and wasol:oe wai:el" 
wastewater treatment plants shall be classified according to 
populat1on served and type of treatment as shown iH-tfie-efial"t 
eR~t~±ea-ueel"~if.iea£~eR-Elaeeeell 7 -es~y-ef-wfiiefi-fellews-£fi~e 
l"Hle-aRe-8y-tfiis-l"efel"eRee-is-maee-a-~al"t-fie£eefT below: 

f~t--6Hee~EisRB~ ------
fa-t--WfieR-a-siH~le-iHSHStl"Y-BBtaiHs-watel"-fl"em-a-ee~ti­

fiea-seMFee 7 -i£-is-Het-Reeeeea¥y-fel"-EHa£-iReMst¥y-te-fiave-a 
eel"~~f.iea-e,el"atel"t-fieweve¥7 -if-a-sMse~visieR-el"-mHRiei~ality 
'Hl"efiases-its-watel"-fl"em-a-ee¥tifiea-seH~ee 7 -£fia£-~el"eeH-iH 
efial"~e-ef-tfie-eistl"isM£ieH-sye£em-mHs£-8e-ee~£ifiedT 

f8-t--~fie-,el"eeH-tH-efial"~e-ef-tfie-watel"-sl"-was£e-wa£e¥ 
feF-a-eefieel-8HileiH~-aeee-Re£-fiave-£e-8e-eel"E~fiee-siRee-tfie 
±aw-~e~Hi~es-a-eef~tfied-e~el"aEel"-iR-efial"~e-wfieR-£eH-ef-mel"e­
famiiies-al"e-ee~ved7-He£-£eR-e¥-mel"e-~e¥seHs~--~fie-eame-weMla 

a~'ly-~e-m~ss~±e-e~£ee~ 
(a) Water distribution systems; 
(l) First class--serv1ng over 20,000 people; 
(ll} Second class--serving 2,500-20,000 people; 
(iii) Third class--serving 500-2,500 people; 
(iv) Fourth class--serving 100-500 people; 
(v) F1fth class--serv1ng less than 100 people. 

18-9/30/81 
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(b) Water treatment plants: 
(i) F1rst class--treatment utilizing chemical coagula­

tion, f1ltration, and chlorlnation; 
(11) Second class--treatment for surface water not 

utiliz1n~ chem1cal coagulation; 
(i11) Third class -well water supply serving over 2,500 

people, Wlth or without chlorination; 
(iv) Fourth class--well water supgly serving 100 to 

2,500 people, w1th or w1thout chlorinat1on; 
(v) F1fth class--well water sugply serving less than 

100 people, with or Without chlorination. 
(c) Waste water treatment plants: 
(i) F1rst class--convent1onal or high rate activated 

sludge and phys1cal-chem1cal plants; 
(il) Second class--treatment such as extended aeration, 

oxidation d1tchs, tr1ckl1ng f1lters, b1o-discs and primary 
plants discharg1ng to surface waters; 

(ii1) Third class--aerated lagoons; 
(iv) Fourth class--sewage lagoons not utilizing arti-

ficial aeration; 
(v) F1fth class--none. 
(d) Industrial wastewater treatment plants: 
(1) First class -physical-chemical treatment facilities 

for prec1pitat1on and settl1ng and/or biological treatment 
plants treating over 1.0 msd. 

(11) Second class--b1ological treatment plants serving 
under 1.0 mgd. 

(111) Third class--treatment facilities primarily for oil 
removal. 

(1v) Fourth class--ponding facilities for removal of 
sediment wh1ch do not ut1lize chem1cal treatment. 

(v) F1fth class--none. 
(2) In order to calculate the class of a particular water 

treatment plant or water distribution supply pursuant to (l)(a) 
and (b) above when an accurate population census 1s not avalla­
ble, the population served may be determ1ned by multiply1ng the 
number of service connections by 3. 
Authority: Section 37-42-202, MCA 
Implementing: Sections 37-42-104 and 37-42-202, MCA. 

13-9/30/81 l1AR Notice No. lli-2-194 
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16.18.203 CERTIFICATION OF OPERATORS (1) Certification 
will be granted to a~~~eaR~s an appl1cant under the grandfather 
clause (37-42-303(2) MCA) providing ~hey-sMemi:~ he submits a 
statement from the governing board or owner of a water treatment, 
water distribution, or was~e-wa~e~ wastewater treatment plant 
stating ~hey we~e he was in a posit1on of responsible charge of 
the facility on Ju~l967. ~He-aHRMa~-~ee-mMe~-ee-~ai:a-~e~Fe­
ae~i:ve-~e-~ke-aeeve-da~e~ 

(2) If an addition to an existing facility is installed 
after July 1, 1967, the person who was in responsible charge 
of the plant on that date and has a grandfather clause certi­
ficate,- may be granted a grandfather· clause certificate at a 
higher classification, providing he participated in the in­
stallation, and providing that evidence be presented to the 
BeaFa board that the operator has been trained and is qualified 
to operate the higher-classified plant. 

(3) If an operator moves out of the state or otherwise 
terminates emplorment as an operator within Montana, he may 
renew his certif1cate annually for a per1od of two years 
beyond the expiration date of his current certificate, pro­
Vlded that he pays the renewal fee regu1red by sect1on 
37-42-308, MCA, prior to July 1 9f each of these years. 
He-~kett After two years, in order to rece1ve a Few certl­
ficate, he must furn1sh proof to the Bea•a board that he 
rs strll employed ~H-~ke-wa~e•-e•-wae~ewa~e•-~ie~a as an 
operator of a water or wastewater treatment plant, ~­
water distribut1on sys tern, .. or sUQ!fll t a _new ilPP llcC!.\:lOn 
and fee to the department. 

{4) Y~eR Aft€!_£ receipt !:J~ .. depar,tment of 'H' 
application and fee and eR ~on approval of the ilf•PlH:a­
tion by the department, a temporary ee!'~o~cf+ea~e" c;er t.1 f u~a lf' 
may be issued, ~B-ett~eRd-effective only unt1l the btiard ___ _ 
meeting following ~a the date of the next. J:!.:Jard ex.aminatlon"­
a~-whi:ek-~~me unless the holder of a the temporary certtflcatf' 
i:e-f'eE'j"lti:!"ea fa1ls to take the examrnatlon. In the latter case, 
the temporarx-certificate is effect1ve only untrl the date of 
the exam1nat1on unless the applicant submits el"-~ltf'R~efi to the 
Bea~a board a an !"easetta8~e excuse in wr1t1ng for not being 
present~ and the board finds it reasonable, ln which case the 
board will extend the effect1ve date of the cert1f1cate to the 
date of the board meeting follow1ng the next exam1nation. 
SeR~~HHaRee-ef-~he-ee!"~~f~ea~e-eka~±-ae-a~-~ke-d~se~e~~aR-af 
~ke-Bea~!i.,. 

f57--WRe~e-a-~±att~-kae-a-E'j"Ha~i:fi:ea-a~e!"a~ef-i:H-fes~eRsi:8±e 
eka~,e-a~-a-8~ass-~-ef-8~aee-2-~aei:~i:~y,.-aHy-a~fie~-em~~eyee-may 
Se-,faH~ea-a-ee~~ifi:ea~e-ay-ettaffli:Ra~i:eR-a~-a-~ewe~-e~aseifiea~ieH~ 

f67 111 In any case where the census shows a city is 
changed to a higher classification, the fully certified operators 
of the appropriate system sfia~~-~ake-aRa-~ase ~he-ettaM~fta~ieft-fel" 
may obtain the higher classification wi~k-~ke-eMee~~iett-af-e~ef­
a~e!"e-ka±ai:ft'-a-eep~i:fi:ea~e-MH!iel"-~Ae-~l"aHd~a~ke~-e~aHee~ £y 

18-9/10/81 l>U\R "otice N0. 16-2-194 
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request to the board and after determination by 

higher class1f1cat1on due to a rev1s1on of t e rules 1n th1s 
chapter w1ll be given cert1f1cation at that h1gher classlfica­
tion upon renewal of his annual certificate. The fee required 
will be for the higher classif1cation. 

(7) An operator whose fac1l1tf has been changed to a 
lower classificat1on due to a rev1s1on of the rules in this 
chapter w1ll be g1ven cert1f1cat1on at that lower classlflca­
tion upon renewal of his annual cert1f1cate, and the fee w1ll 
be for the lower class1f1cat1on, unless he makes a written 
request to the board and the board determ1nes that he 1s 
capable of operat1ng a h1~her class1f1ed fac1l1ty. In that 
case, he will remain cert1fied at his present classifica­
tion, and the fee requ1red shall be for that h1gher certi 
f1cation class. 

(8) An oEerator who has obtained certification in another 
state mar obtaln certlficatlon In Montana lf revieW of hlS 
applicat1on and supporting mater1al indicates he has passed an 
examination at least equivalent to that required by Montana 
and has experience meeting Montana's minimum requirements. 

f~1 121 Certificates shall be renewed each year after pay­
ment of the proper fee. 
Authority: Section 37-42-202, MCA; 
Implementing: Sections 37-42-202 and 37-42-303, MCA. 

16.18.204 EXAMINATIONS (l) A person desiring to take 
the exam1nation for certification as a water treatment plant, 
e~-waete-wate~ wastewater ·treatment plant, or water distrlbu­
tion system operator must complete the appflcation form and 
return it. to the Bea~e. department at least fifteen ( 15) days 
before the date of the next exam1nat1on. The proper fee must 
accompany the application. Upon approval of the Bea~8. 
department, the applicant may take the examination. 

(2) An operator who is already certified and desires 
to take an examination for a higher certification level shall 
submit fees in an amount sufficient to cover the difference 
between his present fee and the fee for· the certification 
level for which he desires examination. ff-ll.e-fa-i:'l:e.,--tke 
a~eMRt-pai8.--i:e-fe~feite8., 

(3) An operator certified under one classification by 
examination and another under the grandfather clause will 
receive one certificate with that classification held under 
the grandfather clause noted by "(g.c. )". 

f41--~we-exa~iRatieRe-fe~-all-elaesifieatieRe-efial'l:-se 
~iveR-eaefi-yea~, 

f51 i!l Class 4 and Class 5 examinations may be given by 
a member of the staff of the 6Rvi~e~eRta±-6eteRees-9tvisieR 
ef-tfie-State-Bepa~t~eRt-ef-Healtfi--- department or a member of 

MAR Uotice No. 16-2-194 18-9/30/81 
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the Beafa board at a time and place set by the person administer­
ing the examination. 

f6~ 121 Aii-pefeefte-~fta~ea~~H~-a-aee~fe-~e-~ake-the-eMam­
~Hat~eft Each person submitting an application for certification 
will be sent a not1ce of the t1me and place a~-ieaet-twe-weeke­
Pf~ef-te of the examination aate. 

f~1 i§l Special examinations may be held in the event 
that the examination date and place regularly set by the 
Beafa board conflicts with religious beliefs of the applicant 
and, in that event, the applicant may petition the Beafa board 
by letter requesting such special examination. If the Beafa 
board allows such a special examination, it shall set a time 
and place thereof in its discretion. 

f8~ i2l Upon written request the Beafa board may give an 
oral exam1nation to operators 1n all classificat1ons who fail 
the written examination Hpeft-Wf~tteft-fe~Heet. The Beafa board 
will consider each written request for an oral examination-on­
its individual merit and set the time and place the examination 
will be held. At the oral examination at least three (3) 
members of the Beafa board must be present, one of which will 
hold a certificate of the same level or higher in the classifi­
cation being examined. 

f91 ~ Examinations will not be returned to examinees, 
but will be on file for one year in the office where the 
business of the Beafa board is conducted. Failing examinations 
will be ke~t two years~ applicant may rev1ew h1s exam1nat1on 
1n the off:lce. 

fl81 {2l An operator failing the examination two times may 
not be issued a temporary certificate; however, he may take 
the examination whenever it is given upon re-applying and 
upon reviewing the approval of the Beafa board. 

+±±1 i!Ql Duplicate certificates shall be provided by 
the Beafa board to persons requesting the same upon the payment 
of a $2.00 fee. 

4. The board is proposing these amendments to the rules 
because they are needed to make the present rules correlate 
with the two proposed new rules following this notice of 
amendment, to generally edit and clarify the existing rules, 
to cover all statutory areas of responsibility and to more 
rationally differentiate between classes of water and waste­
water treatment plants. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Robert L. Solomon, Cogswell Building, Capitol Station, Helena, 
Montana, no later than october 29, 1981. 

6. Robert L. Solomon, Cogswell Building, Helena, Montana, 
has been designated to preside over and conduct the hearing. 

18-9/30/81 MAR Notice No. 16-2-191 
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In the matter of the adoption 
of a new rule 16.18.205, setting 
experience/education requirements 
for wastewater plants, water 
treatment plants, and water 
distribution system operators; 
and 16.18.206, requiring certified 
operators at water or wastewater 
treatment plants or water 
distribution systems, with 
exceptions 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF NEW RULES 

16.18.205 
(EXPERIENCE/EDUCATION) 

AND 
16.18.206 

(CERTIFIED OPERATOR 
IN CHARGE OF 

FACILITY; EXCEPTIONS) 

1. On October 30, 1981, at 9:00a.m., a public hearing 
will be held in Room C209 of the Cogswell Building, 1400 Broad­
way, Helena, Montana, to consider the adoption of rules which 
set experience/education requirements for the operators of 
water or wastewater treatment plants, or water distribution 
systems; and require certified operators at the plants, with 
certain exceptions. 

2. The proposed rules do not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The proposed rules provide as follows: 

16.18.205 EXPERIENCE/EDUCATION (1) To become fully 
cert1f1ed an operator, 1n add1tion to passing the certifica­
tion examination for his specific classification, shall have 
the following operating experience in a facility of that 
classification: 

(a) First Class 2 years experience 
(b) Second Class 1 1/2 years experience 
(c) Third Class 1 year experience 
(d) Fourth Class 6 months experience 
(e) Fifth Class No experience requirement 
( 2) On t.he determination of the board that experience 

gained at a lower classified facility is applicable to a 
higher classified facility, this experience or a portion of 
it may be credited toward the experience requirement for the 
higher classification. 

(3) Two days of education in post-secondary engineering 
training or the equivalent may be substituted for, each day of 
experience, up to l/2 of the experience requirement. 

(4) A person who has passed the examination but lacks 
the requisite exerience will be issued a certificate as 
OPERATOR-IN-TRAINING. When lhe experience requirement is 
fulfilled, a certificate as OPERATOR will be issued. 
Authority: Sec. 37-42-202, MCA 
Implementing: Sec. 37-42-201 and 37-42-202, MCA 

~IAR Not.ice No. 16-2-194 18-9/30/81 
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16.18.206 CERTIFIED OPERATOR IN CHARGE OF FACILITY; 
EXCEPTIONS (l) Every water treatment plant, waste water 
treatment plant, or water distribution system must have an 
individual in responsible charge at the facility site or on 
call at all times who can be contacted immediately and be at 
the site within a short period of time. 

(2) Except as provided in this rule, the individual in 
responsible charge of a facility must be a fully certified 
operator. 

(3) An operator with a temporary certificate or an 
operator-in-training certificate may be the operator in 
responsible charge of a facility upon request to the depart­
ment by the facility owner and verification by such owner 
that the facility is unable to employ a fully certified 
operator, and upon a finding by the department and the board 
that the operator has the basic knowledge necessary to 
operate the facility and that public health will be protected. 
The department shall base its decision upon the results of on­
site inspection of the facility; review of the facility's 
plans and specifications; review of the operator's records, 
experience and training; and examination of any other reason­
ably available and relevant information; and will give its 
recommendation to the board. 

(4) An industrial wastewater treatment plant which dis­
charges to municipal facilities or removes sediment without a 
surface water discharge does not need a certified operator. 
Authority: sec. 37-42-202, MCA 
Implementing: sec. 37-42-104, 37-42-202, MCA 

4. The board is proposing these rules because an experience/ 
education requirement for operators was advisable to ensure 
competence, and clarification of the level of certification and 
day-to-day responsibility of operators was necessary, along 
with certain hardship exceptions for facilities. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Robert L. Solomon, Cogswell Building, Capitol Station, Helena, 
Montana, no later than October 29, 1981. 

6. Robert L. Solomon, Cogswell Building, Helena, Montana, 
has been designated to preside over and conduct the heating. 

0-d? ::i.~ . 
CARL LAUTERJUNG,~n 

Certified to the Secretary of state September 21, 1981 

18-9/30/81 MAR Notice No. 16-2-194 
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BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

In the Matter of the Adoption 
of a Rule establishing Model 
Procedural Rules for the 
Board of Natural Resources 
and conservation 

NOTICE OF PROPOSED ADOPTION 
OF A RULE {Model Procedural 
Rules) 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: ALL INTERESTED PERSONS 

l. On October 30, 1981, the board proposes to adopt 
a rule establishing model procedural rules for the Board of 
Natural Resources and conservation. 

2. The pr·oposed rule does not modify or replace any 
currently found in the Administrative Rules of Montana. 

3. The rule as proposed to be adoped provides as 
follows: 

Rule. BOARD MODEL PROCEDURAL RULES. The board of 
natural resources and conservation hereby adopts and incor­
porates by reference ARM 1.3.101 through ARM 1.3.234 which 
sets forth the attorney general's model rules, except such 
model procedural rules as are inconsistent with the Major 
Facility Siting Act, section 75-20-101 et seq. MCA, and the 
rules adopted thereunder. Section 75-20-222, MCA provides 
that the contested case procedures of the Montana Adminis­
trative Procedure Act shall apply to proceedings under the 
Major Facility Siting Act if not in conflict with the pro­
cedures set forth in the Major Facility Siting Act, or the 
procedural rules adopted by the board. A copy of the model 
rules may be obtained from the board of natural resources 
and conservation, 32 South Ewing, Helena, Montana 59620. 

4. The Board of Natural Resources is proposing this 
rule to establish procedural rules for the Board and to 
implement Section 2-4-201, MCA. Its intent is to provide 
rules of practice, not inconsistent with statutory provi­
sions, setting forth the nature and requirements of all 
formal and informal procedures available. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment in writing to 
Gordon G. Holte, 32 South Ewing, Helena, Montana 59620, no 
later than October 28, 1981. 

6. The authority of the board to make the proposed 
amendment is based on sections 2-4-201 MCA, and implements 
sections 2-4-201 MCA. . ( · I' ~ [ r-. r. .'\ 

' . ' . ("-C?\ I \;I ) 
J. \.{ .. ',\ • J .· .\. ·_ 

certified to the Secretary of State -~...£_ ___ 2....;./ __ , 1981. 

~ffiR Notice No. 36-22 1~-9/30/81 
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BEFORE THE BOARD OF OIL 
AND GAS CONSERVATION 

In the Matter of the Amend­
ment of Rule 36.22.1607 per­
taining to notice of exam­
iner's preliminary determina­
tions under rules implemen­
ting the National Gas Policy 
Act of 1978. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
36.22.1607, DEADLINES 
FOR ACTION ON DETER­
MINATIONS 

NO PUBLIC HEARING 
CONTEMPLATED 

l. On November 12, the Board of Oil and Gas Conserva­
tion Board proposes to amend rule 36.22.1607 concerning the 
mailing of the examiner's preliminary monthly determination 
under the Board's rules implementing the National Gas Policy 
Act of 1978. 

2. The rule as proposed to be amended provides as 
follows: 

36.22.1607 DEADLINES FOR ACTION ON DETERMINATIONS 
(l) All appl1cat1ons for that month's determlnations 

must be filed by the third working day of the month. 
(2) On the fourth Tuesday of each month or on the follow­

ing day if such day is a legal holiday, an examiner appointed 
by the Board shall make preliminary determinations, whether 
positive or negative, based solely upon the applications and 
any objections thereto timely filed during such month. 

(3) Copies of the examiner's determination shall be 
mailed within two days of the date of the determination by 
ordinary mail to the applicant and -to--a-l:-1--owne-rs--and--pur­

-Gha-&e-r-a- -i-den-t-i-f-i~ -Qfi- -t-he- -ae-r-t-i-f-i-o-a-t-e- -o-f. -se-r~H::-e- -BUbm-i-t-t~ 
-i-n-~..w-it.h.-&u-1-&--I-(-3-~.--as-.weJ...l-..a.s-, to all objectors. 

3. The Board proposes to amend the rule because notice 
of the examiner's determination by mail to working interest 
owners and to all purchasers of gas from a well or wells invol­
ved in an application for a determination has proven to be an 
excessively costly and administratively burdensome duplication 
of notice. Such information is readily available from the appli­
cant either directly or as a result of the notice of applica­
tion from the applicant as required by rule 36.22.1602 (4) (g). 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment to Dee Rickman, 
P.O. Box 217, 25 South Ewing, Helena, Montana 59624, no later 
than october 28, 1981. 

5. If a person who is directly affected by the proposed 
amendment wishes to enter his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit that request along with any written 

18-9/30/81 MAR Nr>tice No. 36-23 
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comments he has to Dee Rickman, P.O. Box 217, 25 South Ewing, 
Helena, Montana 59624, no later than October 28, 1981. 

6. If the Board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons directly affected by the proposed amend­
ment; from the Administrative Code Committee of the legislature; 
from a governmental subdivision or agency; or from an associa­
tion having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be at least 50 persons based on at least 
500 persons or entities who are working interest owners or 
purchasers of gas from wells for which applications for 
determinations may be made in the future. 

7. The authority of the Board to make the proposed 
amendment is based on Section 82-11-115, MCA, and the rule 
implements Section 82-ll-115, MC~ 

R1~pftl,~~{ 
Board of Oil and Gas conser­

vation 
------- /--:::::, 

BY: '-:z:~~~ 
Dee RlCkrrran 
Assistant Administrator 
Oil and Gas Conservation Division 

certified to the Secretary of State -hi- ..2/ , 1981. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

IN THE MATTER of Proposed Adop­
tion of Interpretive Rules for 
Public Service Commission 
Regulation of Municipally-owned 
Utilities. 

TO: All Interested Persons 

NOTICE OF PROPOSED ADOPTION 
OF INTERPRETIVE RULES FOR 
PUBLIC SERVICE COMMISSION 
REGULATION OF MUNICIPALLY­
OWNED UTILITIES 
NO PUBLIC HEARING 
CONTEMPLATED 

l. On November 9, 1981, the Department of Public Service 
Regulation proposes to adopt interpretive rules specifying the 
position of the Commission concerning its regulatory jurisdic­
tion over municipally owned utilities as provided in Sect1ons 
69-7-101, 69-7-102, 69-7-113, and 69-7-201, MCA (Chapter 607, 
Laws of 1981). 

2. The proposed interpretive rules provide as follows: 
RULE I. JURISDICTIONAL POLICY (1) It is declared to be 

the policy of the Publ1c Serv1ce Commission that 69-7-113 and 
69-7-201, MCA (Chapter 607, Laws of 1981) preclude the Commis­
Slon from regulatory jurisdiction over a munjcipally-owned 
utility, except as provided in 69-7-102, MCA. (Chaptet 607, 
Laws of 1981). 

AUTH: 69-3-102 and 69-3-103, MCA; IMP 69-7-101, 69-7-102, 
69-7-113 and 69-7-201, MCA 

RULE II. DETERMINATION OF PUBLIC SERVICE COMMISSION 
JURISDICTION (1) Rate Increase Requests. If a munic1pally 
owned ut1l1ty files a rate increase request with the Public 
Service Commission, and: 

(a) It is clear prima facie that the request is within 
the jurisdiction of the Commission as provided in 69-7-102, MCA 
(Chapter 607, Laws of 1981), the Commission will assume juris­
diction and proceed accordingly; or, 

(b) It is clear that the request is not within the juris­
diction of the Commission as provided in 69-7-102, MCA (Chapter 
607, Laws of 1981), the commission will decline to assume 
jurisdiction; or, 

(c) It is not clear whether the request is within the 
jurisdiction of the Commission as provided in 69-7-102, MCA 
(Chapter· 607, Laws of 1981), the Commission will assume it does 
not have jurisdiction, and the burden of proving that assump­
tion is incorrect shall be on the requesting party, the 
utility, the agency or a person seeking to have the Commission 
assume jurisdiction. 

( 2) Specific Fee Increases. The Public Service Commis­
sion has regulatory jurisdiction, as provided in 69-7-102, MCA 
(Chapter 607, Laws of 1981) over a request by a municipally­
owned utility for a rate increase that will yield an increase 
in total revenues in excess of 12 percent in any one year. If 
a municipally-owned utility imposes or increases specific fees 
to its consumers for such services as hook-ups or main exten-
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sions, the Commission shall treat the revenues derived from 
such fees as part of the utility's total annual revenues when 
considering whether a utility has exceeded the 12 percent 
annual increase or when considering a utility's rate increase 
request to exceed a 12 percent annual increase. The Commission 
regards any questions concerning the reasonableness of a 
speci fie fee to be within the sole jurisdiction of the appro­
priate district court for determination of the matter as 
provided in 69-7-113, MCA (Chapter 607, Laws of 1981). 

(3) Condition of Service Complaints. The Public service 
Commission is precluded from all jurisdiction, as provided in 
69-7-201 and 69-7-113, MCA (Chapter 607, Laws of 1981), over 
consumer complaints concerning the condition of service pro­
vided by a municipally-owned utility. 

AUTH: 69-3-102 and 69-3-103, MCA; IMP. 69-7-101, 
69-7-102, 69-7-113 and 69-7-201, MCA 

3. The Public senrice commission is proposing these 
interpretative rules in order to provide municipally-owned 
utilities and their consumers a clear indication of the 
separate regulatory jurisdiction of the municipally-owned 
utilities and the Public service Commission concerning the 
regulation of rates, charges and classifications for utility 
services, service rules and related service issues for such 
utilities. 

It is the view of the Commission that the legislative 
intent of House Bill No. 765 "An Act to Provide for Municipal 
Regulation of Municipally-Owned Utili ties" (Chapter 607, Laws 
of 1981) was to negate the jurisdiction of the Commission over 
any municipally-owned utility's regulation of rates, charges, 
classifications for utility services, rules of service or 
service related issues except as provided in 69-7-102, MCA 
(Chapter 607, Laws of 1981). The Commission also finds House 
Bill No. 765 indicates that appeals from the actions of a 
municipally-owned utility in the areas listed above should be 
made to the district court [69-7-113, MCA (Chapter 607, Laws of 
1981)] rather than to the Commission except as provided in 
69-7-102, MCA (Chapter 607, Laws of 1981). 

4. Interested parties may submit their data views or 
arguments concerning the proposed adoption in writing to Opal 
Winebrenner, 1227 11th Avenue, Helena, Montana 59620, no later 
than November 9, 1981. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Opal Winebrenner, 1227 11th Avenue, 
Helena, Montana 59620, no later than November 9, 1981. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the legis­
lature; from a governmental sub-division or agency; or from an 
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association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis­
trative Register. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana 59620 (Telephone 449-2771) is available and may 
be contacted to represent consumer interests in this matter. 

8. The authority for the Department of Public Service 
Regulation to make and adopt these interpretive rules is based 
on Section 69-3-102 and 69-3103, MCA and the rules clarify 
Sections 69-7-101, 69-7-102, 69-7-113 and 69-7-201, MCA 
(Chapter 607, Laws of 1981). 

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 21, 1981. 

18-9/30/81 MAR NOTICE NO. 38-2-55 
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BEFORE THE BOARD AND DEPARTMENT OF HEALTH AND ENVIRONMENTAL 
SCIENCES OF THE STATE OF MONTANA 

In the matter of the amendment) 
of rules 16.2.501, 16.2.502, ) 
and 16.2.503 relating to ) 
procedures for public comment ) 
on applications for permits ) 
under the Major Facility ) 
Siting Act ) 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULES 

16.2.501, 16.2.502 
and 16.2.503 

(Major Facility siting Act) 

1. On July 30, 1981, the department and board published 
notice of a proposed amendment of rules 16.2.501, 16.2.502 
and 16.2.503 concerning procedures for public comment on 
applications for permits under the Major Facility Siting Act 
at pages 704 - 707 of the 1981 Montana Administrative Register, 
issue number 14. 

2. The department and board have amended the rule as 
proposed. 

3. With the exception of a brief, written explanation of 
the proposed amendments submitted by counsel for the depart­
ment, no comments or testimony were received. 

FOR THE BOARD: 

OHN F. McGREGOR, .D., Cha~rman 
Board of Health and Environmental 

Sciences 

BV · ;:{/;i/ 
TJ~~~~~~~~.~D~.~.~1~r~e~cLto_r __ 

Department of Health and 
Environmental Sciences 

t'OR THE DEPARTHENT: 

certified to the secretary of state 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 16.14.101 relating to 
definitions for solid waste 
management grants and loans 
to local governments 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULE 

ARM 16.14.101 

(Definitions) 

1. On July 30, 1981, the Board of Health and Environ­
mental Sciences published notice of a proposed amendment to 
rule 16.14.101 concerning definitions for solid waste 
management grants and loans to local governments at page 715 
of the 1981 Montana Administrative Register, issue number 14. 

2. The Board has amended the rule as proposed. 
3. No comments or testimony were received. 

In the matter of the amendment 
of rule 16.14.103 relating to 
general application requirements 
for solid waste management 
grants and loans to local 
governments 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULE 

ARM 16.14.103 

(General Application 
Requirements) 

1. On July 30, 1981, the Board of Health and Environ­
mental Sciences published notice of a proposed amendment to 
rule 16.14.103 concerning general application requirements 
for solid waste management grants and loans to local govern­
ments at page 717 of the 1981 Montana Administrative Register, 
issue number 14. 

2. The Board has amended the rule as proposed. 
3. Comment: On subsection (5), an interlocal agreement 

approved by the Attorney General is probably required and 
should be completed before an application for a grant or 
loan proceeds very far. 

Response: Since the Board did not indicate in its notice 
of proposed amendment that it was considering changing the 
requirements for an application from two or more local govern­
ments or adding more requirements, such changes should be 
noticed out for public comment before action by the Board. 
Furthermore, if the interlocal agreement is required by 
statute, the requirement need not be duplicated in a rule. 
The Depart.ment will notify applicants of t.he statutory re­
quirement for interlocal agreements after an application 
is received. 
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In the matter of the amendment 
of rule 16.14.104 relating to 
front-end planning funds 
grant applications 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULE 

ARM 16.14.104 
(Front-End Planning Funds 

Grant Applications) 

1. on July 30, 1981, the Board of Health and Environ­
mental sciences published notice of a proposed amendment to 
rule 16.14.104 concerning front-end planning funds grant 
applications at page 719 of the 1981 Montana Administrative 
Register, issue number 14. 

2. The Board has amended the rule with the following 
changes: 

(1) Same as proposed. 
(2) Same as proposed. 
(3) The department will review applications on a first­

come, first-served basis, taking into consideration the plan 
that: 

(a) includes the largest population; 
(b) states the greatest financial need; 
(c) encompasses the largest number of local governments; 
(d) to the fullst extent possible utilizes private 

enterprise for planning purposes; and 
(e) addresses the most pressing environmental and public 

health concerns. 

3. Comment: The criterion in (3)(a), the "largest 
population", be deleted because it puts rural areas at a dis­
advantage. 

Response: Population is a critical factor that must be 
retained as one of the criteria since the highest volume of 
solid waste is correlative to population and volume dictates 
consequential environmental impact and problems. The situa­
tion of rural applicants is considered by the change made in 
this subsection due to the following comment. 

Comment: to assist consideration of rural applicants, 
"the greatest financial need" should be a criterion. 

Response: The Board accepts the comment and changed the 
rule accordingly. 

Comment: Provision should be made in this rule for ob­
taining planning funds in instances where local governments 
have already done planning and need an update or want to do 
some more planning. 

Response: The current rule allows a local government 
to submit a new application for planning fund~ if update 
monies are needed. Consideration of the findncia1 Deed 
cri ter·ion should grant precedence to the application 01. a 

small, rural program over updating needs of a previous 
applicant. 
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In the matter of the amendment 
of rule 16.14.105 relating to 
criteria for review of front­
end planning applications 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULE 

ARM 16.14.105 
(Review of Front-End 

Planning Applications) 

1. On July 30, 1981, the Board of Health and Environ­
mental Sciences published notice of a proposed amendment to 
rule 16.14.105 concerning review of front-end planning 
applications at page 721 of the 1981 Montana Administrative 
Register, issue number 14. 

2. The Board has amended the rule as p:r·oposed. 
3. Comment: Why doesn't this rule have criteria like 

rule 16.14.104? 
Response: Section 75-10-125(3), MCA, establishes the 

criteria for considering applications for front-end implementa­
tion funds. 

Comment: The provisions of subsections (c), (e), (f) and 
(g) could be combined into one general requirement termed "good 
planning." 

Response: The specificity of those subsections is to 
eliminate the guesswork that would be necessary on the part 
of the applicant as to what constitutes "good planning". 

In the matter of the amendment 
of rule 16.14.109 relating to 
the order· of funding grants 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULE 

ARM 16.14.109 
(Order of Funding Grants) 

l. On July 30, 1981, the Board of Health and Environ­
mental sciences published notice of a proposed amendment to 
rule 16.14.109 concerning the order of funding grants at 
page 723 of the 1981 Montana Administrative Register, tssue 
number 14. 

2. The Board has amended the rule as proposed. 
3. No comments or testimony were received. 

In the matter of the amendment 
of rule 16.14.111 relating to 
noncompliance 

18-9/30/81 

NOTICE OF THE AMENDMENT 
OF RULE 

ARM 16.14.111 
(Noncompliance) 
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TO: All Interested Persons 

l. on July 30, 1981, the Board of Health and Environ­
mental Sciences published notice of a pr·oposed amendment to 
rule 16.14.111 concerning noncompliance at page 724 of the 
1981 Montana Administrative Register, issue number 14. 

2. The Board has amended the rule as proposed. 
3. No comments or testimony were received. 

-if- F -tf / /r-, <: t:..r"- <c//:':_ ( 
J F. McGREGOR, M.~Cha1rman 
Board of Health and Environmental 

Sciences 

certified to the Secretary of State ~ .;) /1 I 'l Z/ 
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BEFORE THE DEPARTMENT OF STATE LANDS AND 
BOARD OF LAND COMMISSIONERS OF 

STATE OF MONTANA 

In the matter of the 
adoption rules relating 
to conditions on state 
oil and gas leases. 

NOTICE OF THE ADOPTION OF 
RULES 26.3.223, 26.3.224 
and 26.3.225 

TO; All Interested Persons: 

1. On May 28, 1981, the board of land commissioners 
and department of state lands published a notice of proposed 
adoption of rules concerning conditions on state oil and gas 
leases at page 497 of the 1981 Montana Administrative Register, 
issue no. 10. 

2. The agency has adopted the rules with the following 
changes: 

R~~e-1 26.3.223 MINIMUM RESTRICTIONS ON SURFACE ACTIVITY 
( 1) The----,--essee-sh_a_i l not conduct any sei"smfc--su;::-ra-ce 

aCt i V i t_.y lv hi C h w i 11 d i StU r b the Surf d c e or move-the earth 
w1tfiTn :lilOfeetor any wa-fe-r sou rceliiCTUd i ng-li-iit--nof1Tmi ted 
to wells, springs, streams lakes or reservoirs unless per­
mission is received in writing from the commissioner. 

(2) The lessee shall not conduct any seismic drilling 
or blasting activity within 1320 feet 889-feet-l:fls-mHd of 
any building or similar strucfur~l;ater well or spring or 
v!__~_t__h_i___r1______§_§Q._f_~~LQ_f__!!Ui_ reservoir dam u n 1 es s permission is 
received in writing from the commissioner. 

(3) The lessee shall not be allowed to occupy, utilize 
or conduct any activity on the surface of any river or lake 
bed or island unless permission is received in writing from 
the commissioner. 

(4) The written permission specified in this rule shall 
not be unreasonably withheld; however, the commissioner shall 
not grant such permission unless he determines that the 
proposed activity will not cause significant adverse 
environmental effects. The commissioner shall make his 
dec_i__s_i__(lll_ wi thi_n_l_Q____g_~_O_f_ recei_j)__t_of:._W_!:_rtten r~e~t f_(lr_ 
~h- _[l_~rmi s s i (l_!l-_ 

R~le-11 26.3.224 ADDITIONAL RESTRICTIONS -STIPULATIONS 
( 1) The ifepartmeri_t: __ ma.Y--il-,--a-ce 5T1~afl"ii-nson TernS. - --

at the time of issuance when necessary to protect the land 
and its resources. Written Nnotice of all proposed stipula­
tions shall be given-prior-to sale of the lease. 

(2) The department may restrict surface activity on 
any lease at any time when adverse or unusual weather 
conditions require such restrictions to prevent accelerated 
erosion, fires or disruption of seasonal wildlife use. The 
de~f11~f!l-~J_l__c_Q_n___5_lJ_}_! __ w_i_~ __ _l_es_s_~_iox __ _!_Cl________C~_s_t_f'_ictin_g_ 
s_urfa ce_ a_~ t i vi t1_ ~~_d __ mE_,)'_~ll Q_W __ l i mit~_ -~f__t_i_v_l_!_y__()_r __ ~~t___iyj_ty 
~i!_b __ ~ _ _!_i_l1_g_ me as u_r_e s_ -_ 
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(3) The de~ v cestrict surface activity on any 
lease at any t' .e thctL hisc ·~ical or archaeoloqical resources 
of significa ~e. cts determinei by the state hi~torical 
preservati· .1 office, are disco.ered on the land under lease. 

(4) If restrictions pursuant to (2) and (3) of this 
rule pr <ent the lessee from comp.lying with drilling ~r.ovis_i_on_~ 
or pre .uction requirements the lease shall be extended to 
allo a reasonable time to comply with such requirements. This 
p!:._o _1_2_i_sl_~ s h_aJl_~_j_i_b_e ra l_l_,L_co ns t~_ue<!_!_o_]l r_gve_n t J_o_t:_f_e_i_ture- _or 
u c_e~t_i_()n_ of__t_~~a_s e ~e_c_a_!!~_ r:.e.s t r_j_c t ions . 

R~~e-111 26.3.225 COMPLIANCE WITH LEASE STIPULATIONS A~J 
RESTRICT I ON-S--1'heressee-SflalTC-om-pYy--w1t.h a 11---restrTc-tFr. 

and sdpl"jlation·s--placed upon the lease by the board or the 
department. If a violation of a restriction, stipulation or 
other resource conservation requirement contained in these 
rules is discovered, the lessee will be notified and given ar 
opportunity to correct the violation and repair any damage. If 
the damage is not repairable the lessee shall mitigate the 
damage to the greatest extent possible. If the violation i 
not corrected, repaired or mitigated with1n the time specif .ed 
by the department, the lease shall be canc~led as provided in 
rule 26.3.214. 

3. Comments were received from 4 interested partie• A 
summary of the comments and the department's responses ar 
provided below. 

(1) COMMENT: Rule 1(1) needs clarification as to •hat 
constitutes "surface activity"'. 

RESPONSE: Comment accepted a rule revised to more 
clearly define what activities are prohibited. See (2) 
below. 

(2) COMMENT: Rule I(l) is unduly restrictive in .hat it 
may prohibit traveling near water sources. 

RESPONSE: Comment accepted and rule revised to or ly 
prohibit seismic activity which disturbs the land or mrves the 
earth. This rule is the same as the rule which alread. applies 
to all seismic permittees. 

(3) COMMENT: Rule !(2) is too restrictive. 
RESPONSE: Comment accepted and rule revised. The rule 

now only applies to "seismic" drilling and blasting and is 
the same as the Board of Oil and Gas Conservation rule which 
applies to federal, private and state lands. 

(4) COMMENT: Rules (1) and (2) are too restric .ive and 
should not apply to buildings constructed after the 1 !ase is 
issued. 
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RESPONSE: See (3) above. The rule has been revised to 
comply with the Board of Oil and Gas Conservation rule. 

(5) COMMENT: Rule 1(3) needs clarification of "surface 
of any river or lake bed". 

RESPONSE: Comment rejected. The phrase is self explana­
tory and can not be efficiently defined in any greater detail. 

(6) COMMENT: Rule 1(4) sh0uld require that the 
commisisoncr must act within 15 days of a request. 

RESPONSE: fhe comment is accepted in principle and the 
rule revised to provide for a response within 30 days. 

(7) C0~1MENT: Rule 1(4) should provide for an adminis­
trative hearing and appeal to the board of land commissioners. 

RESPONSE: It is much more efficient to handle these 
matters on an informal basis without the expense of a formal 
administrative hearing each time permission is requested. The 
commissioner serves the board of land commissioners and any 
person aggrieved by the commissioners decision has always been 
allowed to appear before the board. 

(8) COMMENT: Rule 11(1) should provide that notice of 
a proposed stipulation will appear in the sale notice. 

RESPONSE: Comment accepted in part. It is contemplated 
that the proposed stipulation appear in the sale notice but 
for purposes of bidding it is sufficient that the proposed 
stipulation be given in writing to all bidders. The rule is 
revised to require written notice. 

(9) COM~1ENT: Rule 11(2) should require consultation 
with the lessee to work out what activities may be allowed. 

RESPONSE: Comment accepted and rule revised to require 
consultation with lessee prior to restricting activity. 

(10) COMMENT: Rule 11(2) is unreasonable. 
RESPONSE: Comment rejected. 

(11) COMMENT: Rille 11(3) is too restrictive and allows 
too much discretion on the part of the historic preservation 
officer. The term "significant" is too vague. 

RESPONSE: Comment rejected. The rule provides for 
discretion by the commissioner who is directed by the board 
of land commissioners. The historic preservation officer 
merely helps the commissioner in determining whether • 
l1istoric or archaeological 1-esour·ce is "significant". The 
term significant can not be defined in any meaningful way. 
The commissioner must use his sound discretion in balancing 
the competing interests. The commissioner is not required. 
to restrict activity just because th~ historic preser·vation 
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officer believes the resource to be significant. Certain 
historic and archaeological resources are important and 
should be preserved. In most if not all instances these 
resources can be preserved without unduly burdening the 
lessee. 

(12) COMMENT: Rule 11(2) and (3) may not allow the 
lessee to complete timely development of the minerals. 

RESPONSE: Comment accepted. Rule II(4) as written 
allows for an extension. The rule is revised to make it 
clear that the lease will be extended in order to meet 
drilling provisions as well as production requirements and 
to insure that a lease will not be lost because of the re­
strictions. 

(13) COMMENT: Rule Ill should provide for judicial 
proceedings and compensation to the lessee and furthermore 
the word correct should not be used in relation to a 
situation which can not be corrected. 

RESPONSE: Comment accepted in part and rejected in 
part. The cancellation of a lease is subject to appeal 
and a hearing is required if requested. The lessee always 
has the option of appealing any decision to the courts for 
review. The state can not compensate the lessee when a lease 
is canceled. This is part of the penalty for violating lease 
terms. If a new lessee is found it would be required to pay 
the old lessee for any improvements remaining such as casings. 
The requirement to correct violations only applies to viola­
tions which are correctable. This is apparent from the 
language of the rule. 

(14) COMMENT: The comment was made that the same 
restrictions that apply to oil and gas lessees should apply 
to surface lessees. 

RESPONSE: The exploration for and development of oil 
and gas necessitates activity which has the potential of 
causing damage to other resources on the land. The rules 
are proposed because of problems which have arisen. No 
problems have arisen concerning other lessees which can not 
be handled on a case by case basis. In the case of surface 
lessees, they would be hurting themselves as much as the 
state if they destroyed a water source or damaged a building. 
This is not necessarily true of a mineral lessee. 

CERTIFIED TO THE SECRETARY OF STATE September 21, 1981. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of rules pertaining 
to an adoption by reference. 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT OF 
RULES 1.2.210 ADOPTION OF AN 
AGENCY RULE BY INCORPORATION 
BY REFERENCE; 1.2.211 MODEL 
RULES: LOCATION AND INCORPORA­
TION BY REFERENCE; 1.2.419 
FILING, COMPILING, PRINTER 
PICKUP SCHEDULE FOR MAR 

1. On August 13, 1981, the office of the Secretary of 
State published notice of proposed amendment of rules pertaining 
to an adoption by reference, at page 811 of the 1981 Montana 
Administrative Register, issue number 15. 

2. The office has amended rules 1.2.211 and 1.2.419 as 
proposed, with the following change in rule 1.2.210: 

1.2.210 ADOPTION OF AN AGENCY RULE BY INCORPORATION BY 
REFERENCE 

Paragraphs (l), (2), (3) adopted as proposed. 
(4) Only a notice of incorporation by reference of later 

amendments of a federal regulation, as soecified in 2-4-307(5), 
MCA, is published in the Montana Administrative Register. The 
attorney general's model rule for a substantive rule with n~ 
public hearing contemplated is used for the notice format. The 
format for the incorporation by reference is as shown in para­
~h (2) above. The notice shall state an effective date of 
such incorporation. No further notice of .adoption 01:7 replace 
ment page is required. However, to help the user determine the 
date ~f the latest incorporation by reference, i . .!... is suggested 
that the~cy furnish a replacement page to the Administrativ~ 
Rules of Mo_ntana. An amendment notation in the history of a 
~~le would lead the user back to the page wh~~~- the notice is 
publisl~ed in the ~lantana Administrative Re_gj.ster~ 

Paragraphs (4) and (5) redesignated and adopted as proposed. 

3_ No comments or testimony were received. This office 
notes that it may be difficult for a user to determine the most 
recent date of an incorporation by reference. As a service to 
the user, this office recommends that the agency furnish a re­
placement page to the Administrative Rules of Montana. This 
would eliminate the necessity of researching back through issues 
of the Montana Administrative Register and would also reduce the 
number of requests to the agency for this information. 

Dated this 21st day of Septe 

s 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules concerning fees for 
filing documents and issuing 
certificates. 

TO: All Interested Persons: 

NOTICE ~JF ADOPTION OF RULES 
44.5.101 Fees for Filing Docu­
ments and Issuing Certificates -
Business Corporations; 44.5.105 
Fees for Filing Documents and 
Issuing Certificates - Limited 
Partnerships; 44.5.106 Miscel­
laneous Charges - Limi t<~d 
Partnerships 

1. On August 13, 1981, the Office of the Secretary of State 
published notice of proposed adoption of rules concerning fees 
for filing documents and issuing certificates, at page 814, of 
the Montana Administrative Register, issue number 15. 

2. The Office has adopted the rules as proposed. 
3. No comments or testimony were received. 

cJ~;__ 
J 
s 

AL ERMIRE 
of State 

Dated this 21st day of September 1981. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46.2.209 pertaining to fair 
hearing procedures 

TO: All Interested Persons 

NOTICE OF THE AMEND­
MENT OF RULE 46.2. 209 
PERTAINING TO FAIR 
HEARING PROCEDURES 

1. On August 13, 1981, the Department of Social andRe­
habilitation Services published notice of a proposed amendment 
to Rule 46.2.209 pertaining to fair hearing procedures at page 
817 of the 1981 Montana Administrative Register, issue number 
15. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received except for 
the following further comments by the Department of Social and 
Rehabilitation Services: the Department is under federal 
requirement to dispose of a request for· a food stamp hearing 
within 60 days and public assistance hearings within 90 days 
of receiving the hearing request. Included in this time frame 
is the allowance for an appeal of a hearing officer's decision 
to the state Board of Social and Rehabilitation Appeals. Due 
to the enormous number of hearing requests, the telephone 
conference hearing system would help in providing the hearing 
officer additional time with which to dispose of hearing 
requests, as much time as is currently spent in travel. Not 
only does travel take time but is costly. Also, it is next to 
impossible to dispose of hearings in a timely manner trying to 
cover the State of Montana by car, and because of weather 
problems, it is often difficult to meet a timely schedule by 
aircraft. 

In the matter of the amendment of 
Rules 46.5.802 and 46.5.803 per­
taining to the licensing of com­
munity homes for the developmen­
tally disabled 

TO: All Interested Persons 

NOTICE OF THE AMEND­
MENT OF RULES 46.5.802 
AND 46. 5. 803 PERTAIN­
ING TO THE LICENSURE 
OF COMMUNITY HOMES FOR 
THE DEVELOPMENTALLY 
DISABLED 

l. On August 13, 1981, the Department of Social and Re­
habilitation Services published notice of a proposed amendment 
to Rules 46.5.802 and 46.5.803 pertaining to the licensing of 
commun1 ty homes for the developmentally disabled at page 826 
of the 1981 Montana Administrative Register, issue number 15. 
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2. The agency has amended the rules as proposed. 

3. No comments or testimony were r·ecei ved. 

In the matter of the amendment. of 
Rules 46.5.114, 46.5.115 and 
46.5.116 pertaining to eligibjlrty 
for child and family protect1ve 
services, legal termination of 
parental rights and central reg­
istry oper"tion 

TO: All Interested Persons 

NOTICE OF THE AMEND­
MENT OF RULES 46.5.114 
·16.5.115 and 46.5.116 
PERTAINrNG TO f:LIGI­
BILITY FOR CHILD AND 
FAMILY PROTECTIVE SER­
VICES, LEGAL TERMINA­
TION OF PARENTAL 
RIGHTS AND CENTRAL 
REGISTRY OPERATION 

l. on August 13, 1981, the Department of Social and Re-
habilitation Services published notice of t.he proposed amend­
ment to Rules 46.5.114, 46.S.ll5 and 46.5.116 pertaining to 
eligibility for· child and family protecllve services, legal 
termination of parental rights and central registry operation 
at page 820 of the 1981 Montana Administrative Register, issue 
number· 15. 

2. The agency has amended the rules as proposed. 

3. Comments received concerning these ume!ldments are as 
follows: 

Comment: Senate Bill 267 allows parents to petition the 
court for relinquishment of thej r children on forms p~·ovided 
by the court. The Department. of Social and Rehabilitution 
Services should not "assist" the client 1n filling out forms 
without counseling and then only when the Department. will not 
oppose the rel..1nquishment in court as there would be a 
conflict of ~nteresl. 

Response: The Lerm "assist." will be further defined 1n 
Departmental policies and procedures manual. SRS staff shares 
the concern that fam.i lies must first be counseled be fore 
contemplating such serious action as a relinquishment of thell· 
child. Staff does prov.i de such counseling services olready, 
upon the request of the parent(s), other referrals, etc. Th1s 
rule intends only to further clarify our services, i.e., that 
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after an informed decision has, 1n fact, been made by the 
parents with the counseling from the agency, the Department 
will further assist the parent in completing the necessary 
forms to assure that all other legal requirements for termina­
tion of parental rights have b~ollowl L 

D~ Department of Soc1al 
and Rehabilitation Services 

Certified to the Secretary of State September 21 ' 1981 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

S'l'ATE OF MONTANA 

In the matter of Lhe amend­
ment of Rules 46.9.302, 
46.9.304 and 46.9.JOS per­
taining to emergency grants­
in-aid to counties 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.9.302, 46.9.304 
46.9.JOS, PERTAINING TO 
EMERC;ENCY GRANTS-IN-AID TO 
COUN1'lES 

1.. On August 13, 1 YBl, the Depactment of Social and 
Rehabilitation Services pub l i[;hed notice of Lhe proposed 
amendment to Rules 46.9.307., 46.9.304 and 46.9.30S pertaining 
to emer·gency gr·ants-in-aid to counties at page 838 of the 
Montana Administrative Register, issue number lS. 

2. The agency has amended Lhe rules as proposed. 

3. Comments and testimony received concerning these 
amendments ar·e as follows: 

Comment: ARM 46.9.302, subsection (2), should state that t.he 
criteria does not apply to counties which levy less than 13. S 
mills for the county poor fund. 

Response: This amendment is directed to only those counties 
which levy the statutory ceiling of 13.5 mills for the county 
poor fund and not other counties. The criteria will not be 
applied to other counties without further notice and r·ule­
making. 

Comment: Term.rnology of the new provision, which requires 
that all expenditures from the Poor Fund be reasonable, neces­
sary and legal, lends itself to subj ect.i ve judgement. We 
would anticipate some disagreement w.i th interpretations of 
what might be reasonable or necessary expenditures with pay­
ment of interest on 1egistered warrants as an example. 

Response: The count.ies and state will, at time», disagree 
over interpretations. However, this Department has an obliga­
tion to ensure t.llat, before the state gener·al fund i.s obli­
qa ted to reimburse expendi tut·e:; exceeding lhe amount lawfully 
ava j lable to the COLtnt.y, expenditures were appropr i itt.ely made. 
The example of payment of interest on registered warrants is 
an appropriate one. This will not meet the reasonable and 
necessary test if it is caused by poor planning but may be 
reasonable and necessary if no amount of planning could have 
alleviated the problem. 

Conunent! The pr·ovision lhat all staii v..._ U!\ .:-:c-:.~r:+-l/ ~"'rnrt­
ments be pald in accordance wiU1 53-2-304, MCA fails to 1ecag-
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nize the many significant changes of responsibility which have 
been delegated to county departments since the provision was 
enacted in 1937. 

Response: 53-2-304( 2), MCA specifically states how county 
public assistance staff shall be paid. Neithet:" this Depat:"t­
ment nor the counties can 1gnore a lctwfully enacted statute 
whenever it suits their currently perceived needs. This 
Department has no uuthori ty to promulgate rules outside of 
existing statute. 

Comment: The rule requires that payment for costs of con­
sultative and contracted services be based on pollcies in 
effect at the time for state agencies. We do not have access 
to such payment policies and contend that contracts negotiated 
by a county may be subject to different laws and regulations. 

Response: The Montana Operations Manual (MOM) contains these 
policies and is available to counties and many currently have 
a copy. Any contract based on a statute that r·equires a 
county to specifically follow another contracting procedure 
will be considered as legally done, but still must meet the 
reasonable and necessary test. All expenditures of public 
funds must be reasonable and~y ~oL:lly made. 

~cral and Rehablllta 
tion Services 

Certified to the Secretary of State September 21 ' 1981. 
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VOLUME NO. 39 OPINION NO. 32 

CODE OF ETHICS Duty of Secretary of State, advisory 
opinions; 
CODE OF ETHICS - Eligibility to request advisory opinions 
from Secretary of State; 
ELECTED OFFICIALS - Manner of exercising official discre­
tion; 
EMPLOYEES, PUBLIC - Code of Ethics; 
SECRETARY OF STATE - Code of Ethics, duty to issue advisory 
opinions; 
SECRETARY OF STATE - Exercise of official discretion; 
ARTICLE XIII, Section 4, Montana Constitution; 
SECTION 2-2-132 Montana Code Annotated; 

HELD: 1. The Secretary of State is required to issue 
advisory opinions, permit public access to 
voluntary disclosure statements, and adopt 
rules concerning the conduct of his affairs 
pursuant to the provisions of the Montana 
Code of Ethics. 

2. The secretary of state is required to issue 
advisory opinions concerning the ethical 
conduct of either the requesting party or a 
third party. 

3. The method of conducting the Secretary's 
duties under the Code of Ethics is within the 
discretion of the Secretary of State. 

10 September 1981 

Honorable Jim Waltermire 
Secretary of State 
State Capitol 
Helena, Montana 59620 

Dear Mr. Waltermire: 

You have requested my opinion concerning the duties of the 
Secretar·y of state with regard to the Montana Code of 
Ethics. The request consists of eight questions, including 
36 sub-issues, regarding your authority under the provisions 
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of section 2-2-132, MCA. Your questions are answered by 
reference to the provisions of that statute. However, only 
two of your questions require statutory interpretation. The 
answers to the other questions are left. entirely to the 
discretion of the Secretary of State. 

The legislature, pursuant to the constitutional mandate of 
Article XIII, Section 4, Montana Constitution, has enacted a 
code of ethics for public officers and employees. The 
purpose of the code is to "prohibit conflict between public 
duty and private interest". §2-2-101, MCA. Section 2-2-
132, MCA, states: 

The Secretary of State ~: 

(1) issue advisory opinions with such deletions 
as are necessary to protect the identity of the 
requesting party or the party about whom the 
opinion is written; 

(2) keep and permit reasonable public access to 
voluntary disclosure statements; 

(3) make rules for the conduct of his affairs 
under this part. (Emphasis supplied.) 

The threshold question here r·evolves around the use of the 
term "may'' in the statute. As a general rule the language 
of a statute is to be construed in the ordinary sense of the 
words used unless it appears otherwise from the context of 
the statute itself. In re Woodburns Estate, 128 Mont. 145, 
273 P. 2d 391 ( 1954). Also as a general rule the use of the 
tetm "may", as opposed to the term "shall", indicates a 
per·mlGSlve, rat.her than a mandatory, grant of authority. 
Hansen v. City '?J' Havre, 112 Mont. 207, 217, 114 P.2d 1053 
( 1942). However, where the public intet·est or individual 
rights a.re involved, the term "may" becomes imper·ati ve when 
bestowing power on a public officer. In Bascom v. Carpenter, 
126 Mont. 129, 136, 246 P.2d 223 (1952), the Montana Supreme 
Court, quoting a decision from Oregon, stated: 

... It is well settled that even where the word 
'may' is used, and the rights of the public or of 
a third party are affected, the language is 
mandatory, and must be strictly obeyed.*** It is 
a general principle in statutory construction 
that, where the word "may" is used in conferring 
power upon an officer, court, or tribunal. and the 
public or a third person has an interest in an 
exer·cise of the power, then the exercise of the 
power becomes imperative. (Citations omitted. ) 

18-9/30/81 ~lantana Administrative Register 



-111 ~-

Often legislative intent determines whether "may" is a 
discretionery or a mandatory term. In cases where no right 
or benefit to the public is implied the word "may" is enabl­
ing and permissive. Whenever the rights of the public are 
involved the word is interpreted to mean "shall". Durland 
v. Prickett, 98 Mont. 399, 39 P.2d 652 (1935). 

The use of the term "may" in section 2-2-132, MCA, falls 
under the rule cited in Durland and Bascom. Clearly the 
public has an interest in the exercise of the powers granted 
to the Secretary of state pursuant to the Montana Code of 
Ethics. Indeed, the purpose of the Code is to protect the 
public interest. Thus, in my opinion, the use of the term 
"may" in the statute is imperative. The Secretary of state 
must issue advisory opinions, permit public access to vol­
untary disclosure statements, and adopt rules concerning the 
conduct of his affairs under those provisions. 

Your questions regarding the availability of opinions to 
third parties can also be answered by reference to section 
2-2-132(1), MCA. The pertinent language allows opinions to 
be issued: 

"with such deletions as are necessary to protect 
the identity of the requesting party or the party 
about whom the opinion is written." 
(EmphaslS supplled.) 

The statute presumes that advisory opinions will be issued 
concerning conduct of either the requesting party or conduct 
of a third party. Any other interpretation would render 
meaningless the phrase "or the party about whom the opinion 
is written." It has long been settled that each component 
of a statute must be construed in such a way that each has 
some meaning, vitality and effect. Burritt v. City of 
Butte, 161 Mont. 530, 534, 508 P.2d 563 (1973). The 
legislature does not engage in useless acts. Kish v. 
Montana State Prison, 161 Mont. 297, 505 P. 2d 891 (1973). 
Thus, inmyoplnion, third parties are entitled to receive 
advisory opinions. 

While the Secretary of State is required to perform the 
duties under the statute, no explicit direction is provided 
as to how those duties are to be performed. When powers are 
conferred upon a public officer, that officer has the 
implicit power necessary to the efficient exercise of those 
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powers expressly granted. Guillot v. state Highway 
Commission 102 Mont. 149, 56 P.2d 1072 (1936); MSU v. 
Rans1er 176 Mont. 149, 152, 536 P.2d 187 (1975). The method 
of exercising an implicit power is within the discretion of 
the public official given the authority. As long as the 
provisions of the enabling legislation are not contradicted, 
the exercise of the authority is entirely within the discre­
tion of the public official given the power. See, e.g., 
Wenzel v. Murray, Mont. 585 P. 2d 633 ( 1978). 

The courts are very reluctant to get involved in the pro­
cedure or method of exercising official discretion unless 
there has been a manifest abuse. See, ~· Burgess v. 
Softich, 160 Mont. 70, 535 P.2d 178 (1975). Thus the 
general rule has evolved that writs or other judicial 
remedies are not available to compel a public official to 
exercise his discretion in a specified manner. _?pear v. 
state Highway Patrol Retirement Board, 149 Mont. 7, 442 P.2d 
348 (1967). 

Absent specific statutory guidelines, elected officials 
should be given wide latitude in the methods they choose to 
exercise their authority. As the balance of your questions 
revolve around the exercise of your discretion as an elected 
official they do not pr·ovide an appropriate basis for an 
Attorney General's Opinion. This is not to say, however, 
that I necessarily agree with your prior analysis. These 
questions are subject to your interpretation within the 
guidelines of this opinion. 
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