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OF Bontaw,

NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMM:

The Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Proposals of the
Department of Revenue are revigwed only in regard to the pro-
cedural requirements of the Montana Administrative Procedure
Act. The Committee has the authority to make recommendations
to an agency regarding the adoption, amendment, or repeal of
a rule or to request that the agency prepare a statement of
the estimated economic impact of a proposal. In addition the
Committee may poll the members of the Legislature to determine
.if a proposed rule is consistent with the intent of the Legis~
lature or, during a legislative session, introduce a Joint
Resolution directing an agency to adopt, amend or repeal a
rule.

The Committee welcomes comments from the public and
invites members of the public to appear before it or to send
it written statements in order to bring to the Committee's
attention any difficulties with existing or proposed rules.

The address is Room 138, State Capitol, Helena, Montana 59601.

Montana Adminigtrative Register 1-1/15/81
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CROSS REFERENCE TABLE (1)

Montana Code Annotated
to
Administrative Rules of Montana

July through December, 1980, Registers :
Register

Page No.
MCA Rule or A.G.'s Opinion
1-1-216 Opinion No. 116 3135
1-2-112 Opinion No, 112 2938
Title 2, .

Ch. 4, Pt. 7 46.12.1206 3047
2-2-101, 1lo2 Opinion No. 103 2667
2-3~103 New Rule (Bd. -of Chiropractors) 2896
2=3=-103 40.12,202 2993
2~4-201 Rules I and II

(Workers Compensation Court) 2158
2-4-201 Rule I (Labor & Industry) 2480
2-4-201 2.52.201, 202, 204, 206 - 210,

212 - 215, 219, 222, 225 2689
2-4-201 2.52,201, 203, 205, 208, 211 - 215,

217, 218, 220 - 222 2165
2=-4=201 2.52.213 and 220 3058
2-4-201(2) 40.12.202 2993
2-4-305(4), (5) Opinion No. 92 2296
2-4-306, 307 Rule I (Secretary of State) 2630
2-4-307 38.3.1901 and 1902 2849
2-4-311 Rule I (Secretary of State) 3004
2-4~312 Rule I (Secretary of State) 3002
2-4-313(6) 1.2.423 3005
2-4-322 42-2.22(18)-822280 2235
2-4-322 42-2,22(18)-522330 through 522370 2235
2-4~322 42-2.22(22)~-522450 and 522470 2235
2=-4=-322 42-2,22(22)-822530 through S22560 2235
2-4-322 42-2,22(22)-522580 and 522590 2235
2-4-322 42-2.22(30)-522700 2235
2-4-322 42-2,22(46)-522960 2235
2-4-412 22.6.607 2808
2-4-611 2.52.221 2637
2-4-611 2.52.221 2164
2-15-112 4.2.070, 080, 090, 100, 110, 120,

140 and 150 2586, 2644
2~15-501 Opinion No. 112 2938
2-18-102 Rules I through VII

(Administration) 2304, 2322
2-18-102 2.21.4901 and 4902 2886
2-18-102 2,21.6402 3104
2-18-102 2.21.6411 through 6415 3104
2-18-102 2.21.6422 3104
2=-18=-601 Qpinion No. 11¢ 3135
2-18-604 Rules ¥ through XITI 2311

(Administration)
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(2)

MCA
2-18-604,

2-18-604
2-18-611
2-18-611

2-18-611(2)
2-18~612

2-18-614
2-18-614 - 617

2-18-615

2-18-615
2-18-616
2-18-617
2-18-618
2-18-618

2-18-618
2-18-618(5), (6)
2-18-1011

3-10-207, 208
3-11-203(1) (d)

5-13-101

5-13-102(1)
5~13-304(1)
5-13-304(7)

Title 7,
Ch. 3, 4
7-1-101
7-1-114
7-1-114
7-3-4334
7-4-102
7-4-2110
7-4~2203
7-5-2301
7-5-2307
7-6-2114
7-6-4431
7-6-4452
7-6-4453
7-6-4455
7-7-2101
7-7-2103
7-32-2111

1-1/15/81

Rule or A.G.'s Opinion

Rules I through XVII
(Administration)

2.21.101 through 2.21.120
Rules 11X, IV (Administration)
Rules I through XVII
(Administration)

Rule III (Administration)
Rules I through XVII
{Administration)

Rule IV, VI (Adminigtration)
Rules I through XVII
(Administration)

Rules I through XIII
(Administration)

Rule XII (Administration)
Rule IX (Administration)
Rule XVI (Administration)
Opinion No. 116

Rules I through XIII
(Administration)

Rules IV, V, XI (Administration)

Rule XII (Administration
Rule I (Labor & Industry)

Opinion No. 80
Opinion No. 113

Opinion No. 111
Opinion No. 111
Opinion No. 111
Opinion No. 111

Opinion No. 91
Opinion No. 98
Opinion No. 98
Opinion 112
Opinion No. 89
Opinion No. 116
Opinion No. 85
Opinion No. 8%
Opinion No, 101
Opinion No. 101
Opinion No. 45
Opinion No, 112
Opinion No. 112
Opinion No. 112
Opinion No. 112
Opinion No. 101
Opinion No. 111
Opinion No. 83

Register
Page No.

2318
2529
2313, 2314

2318
2313

2318
2314, 2315

2318

2311
2316
2315
2317
3135

2311
2306 - 2308
2309
2480

2289
2980

2930
2930
2930
2930

2293
2598
2594
2938
2287
3135
2206
2206
2605
2605
2206
2938
2938
2938
2938
2605
2930
2200



Mca

7-32-4117
7-33-2105(2)
7-33-2109
7-33~-4111
7-33-4130

13-1-101
13-1-301
13-2-203(2)

15-1-201
15-1-201
15-1-201
15-1-201 .
15~1~201
15-1-201
15-1-201
15~-6-135
15-6-135
15-6-135
15-6~135
15-6-137
15-6-138
15-6-138, 139
15-6-138, 139
15-6-138, 139
15-6-138, 139
15-6-140
15-6-140
15-6-140
15-6-140
15-8~102(2)
15-8-111
15-8-111
15-8-111
15-8-111
15-23-108
15-23-108
15-23-108
15-23~-108
15-23-108
15-23-~108
15-23-108
15-30-142
15-30-305

17-3-1001

B

Rule or A.G.'s Opinion

Opinion No. 112
Opinion No. 87
Opinion No. 87
Opinion No. 112
Opinion No. 112
Opinion No. 105
Opinion No. 105
Opinion No. 107
42.19.202
42.21.101
42.21.106 and 107
42.21.122
42.21.123
42.21,131 and 132
42.21.132
42.21.101
42.21.106 and 107
42.21.123
42.21.131 and 132
42.21.122
42.21.132
42.21.101
42.21.106 and 107
42.21.123
42.21.131 and 132
42.21.101
42.21.106 and 107
42.21.123
42.21.131 and 132

Opinion No. 84

42.21.101

42.21.106 and 107

42,21.123

42.21.131 and 132

42-2.22(18)-522330
42-2.22(18)-522280
42-2.22(22)-522450
42-2,.22(22)-822530
42-2,22(22)-822580
42-2.22(30)-822700
42-2.22(461-822960

42.15.321
42.15.321

Opinion No. 111

through 522370

and S22470
through 822560
and 822590

(3)

Register
Page No.

2938
2214
2214
2938
2938

2672
2672
2841

2965
2868
2868
2898
2868
2868
3098
2869
2869
2869
2869
2898
3098
2869
2869
2869
2869
2869
2869
2869
2869
2203
2869
2869
2869
2869
2235
2235
2235
2235
2235
2235
2235
2629
2629

2930
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(4)
mca

19-3-204
19-9-704
19-10-301
19-11-503

20-1-101
20-1-101
20-2-121
20-2-121
20-2-121
20-2-121
20-2-121

20-3-106(18)

20-4-101
20-4-102
20-4~102
20-4-102
20-4-102,
20-4-102,
20-4-~102,
20-4-102,
20-4-105
20-4-105,
20-4-106
20-4-106
20-4-106
20-4-106
20-4~106
20-4-106
20-4-108
20-4-108
20-4-110
20-5-101

20-5-102 - 104

20~5-106
20-7-111

20-7-212(2) (a),

(b), (e)

20-7-212(2) (a),

(b), ()
20-7-301

20-7-301(5), (6)

103
103
103
103

106

20~7-301(7)
20-7-301(7)

20-7-302

20=-7-302.1(3)

20~5-303
20-5-313
20-7~303

1-1/15/81

Rule or A.G.'s Opinion

Opinion No. 112
Opinion No, 112
Opinion No. 112
Opinion No. 12

10.16.801

10.57.102

10.57.102 and 105
10.57.204

10.57.301

10.57.403 through 405
10.57.501

10.7.111

Opinion No. 95
10.57.105

10.57.403

10.57.601 through 604
10.57.102 and 105
10.57.204

10.57.301

10.57.403 through 405, 10.57.501
10.57.105

10.57.403 through 405
10.57.102

10.57.105

10.57.204

10.57.301

10.57.403

10.57.501

10.57.403

10.57.403 through 405
10.57.601 through 604
10.16.801

Opinion No. 95
Opinion No. 95
Opinion No. 95

10.16.802

10.16.2004

10.41.132 through 135

10.41.132 through 135

10.44.201 and 202

10.44,201(6), 10.44.202(2)(d),(3)
10.41.132 through 135

10.41.132 through 135

Opinion No. 110

Opinion No. 110

10.44.201 and 202

Register
Page No.

2938
2938
2938
2938

2166
2173
2187,
2187
2187
2187
2187
3061
2512
2703
2613
2183
2187
2187
2187
2187
2703
2187
2187
2187
2187
2187
2613
2187
2613
2181
2184
2166
2512
2512
2512

2692

2694
2985
2985
2699
2222
2985
2985
2928
2928
2699

2703



MCA

20-7-303
20-7-312
20-7-324
20-7-402
20-7-402
20-7-402(1) (b)
20-7-402(1) (b)
20=7-402(1) (b)
20-7-402(2)
20-7-402(2)
20-7-402(2)
20~7-402(2)
20-7~402(2)
20-7-402(2)
20-7-403
20-7-403
20-7-403
20~7-403(2)
20-7-403(2), (7)
20-7-403(2),(7)
20-7-403(2), (7)
20-7-411
20-7-411, 412
20-7-411, 412
20-7-411(1)
20-7-412
20-7-412
20-7-412(3) (a),
(b), (c), (4)
20-7-414
20-7-414
20-7-414
20-7-431
20-7-431
20-7~442, 443
20-7-442, 443
20-7-504
20-8-110 ~112
20~-9-102, 103
20-9-208
20~9-331(2) (d)
20-10-101
20-10-103
20~-10-111, 112
20-10-112
20-10-131, 132
20-10-143
20-10-147

Rule or A.G.'s Opinion

10.44.201(6), 10.44.202(2)(4),

10.41.132 through 135
10.41.132 through 135
10.16.212 and 213

10.16.801
10.16.1401
10.16.1501
10.16.1601
10.16.801
10.16.802
10.16.1401
10.16.1501
10.16.1601
10.16.2004
10.16.1401
10.16.1501
10.16.1601
10.16.2004
10.16.801
10.16.802
10.16.2004
10.16.802
10.16.801
10.16.802
10.16.801
10.16.802
10.16.2004

10.16.801
10.16.801
10.16.802
10.16.2004
10.16.2004
10.16.2004
10.16.2004
10.16.2004
Opinion No.
Opinion No.
Opinion No.
Opinion No.
Opinion No.
Opinion No.
10.7.111
10.7.111
Opinion No.
Opinion No.
Opinion No.
Opinion No.

through 1410
through 10.,16.1513

through 10.16.1410
through 10.16.1513

through 10.16.1410

through 10.16.1513

111
86
86
96
86

86
86
86
86

(5)

Register
Page No.

2222
2985
2985
2394
2166
2218
2218
2218
2167,
2169,
2218
2218
2218
2695,
2218
2218
2218
2695
2167,
2169,
2171
2169
2166,
2691
2692
2169
2171

2692
2167,
2169,
2171
2170,
2694

2170,
2694
2521
2930
2210
2210
2521
2210
3059
3061
2210
2210
2210
2210

2693
2690

2171

2693
2690

2693

2693
2691

2171,
2171,
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(6)

MCA

21-18-201 et
seq.

23-1-105, 106
23-3-102
23-3-201
23-3-203

27-8-301
37-4-321
37-4-321

37-8-102
37-8-102(3) (b)
37-8=103(4)
37-8-202
37-8-202(2)
37-8-202(2)
37-8-202(2)
37-9-201(1)
37-9-201(1)
37-9-203
37-9-203(1)
37-9-301
37-9-301
37-9-303
37-9-304
37-12-201(3)

37-13-103
37-13-201
37-13-302
37-14-202

37-14-202
37-14-202
37-14-301
37-14-302
37-14-304, 305
37-14-306

37-14-306
37-14-306
37-15-202
37-31-203
37-31-203
37-31-203

1-1/15/81

Rule or A.G.'s Opinion

Opinion No. 115

12.8.301
40.6.402
40.6.402
40.6.402

Opinion No, 112

Rules I through XIII

(P & O, Bd. of Dentistry)
Rules XIX through XXVI

(P & O, BA. of Dentistry)
Opinion No. 88

40.30.1002

40,30.402

40.30.408

40,.30.403

40.30.404

40,30.1002 through 1009
40.32.414

40.32.414 and 417

40.32.414

40.32.414

40.32.414

40.32,414

40.32,417

40.32.414

New Rule

(P & 0, Bd. of Chiropractors)
40.26.501

40.26.501

40.26.502

Rule I

(P & O, Radiologic Technologists)
40.54.402

40.54.404

Opinion No. 88

40.54.402

40.54.404

Rule I

(P & 0, Radiologic Technologists)
40.54.402 '

40.54.404

Rules I and IV (P & O, Speech
Pathologists)

40.12.202

40.12.811

40.12.814

Register
Page No.

3133

2618
2228
2228
2228

2938

2349

2349
2284
2732
3090
3090
2732,
2736
2731
2962,
2232
2231
2962,
2231,
2995
2232
2963,

2896
3088
3088
3089

3000
2997,
2998
2284
2997
2998

3000
2997
2998

2853
2993
2481
2189

2736

2995

2995
2963

2995

2998



MCA

37-31-203(3)
37-31-302, (3)
37-31-322, (1)
37-40-203
37-40-301
37-40-302
37-40-302
37-40-304
37-50-201

37-50~201
37-50-201
37-50-201, 203

37-50-201(2)
37-50-203

37-50-203
37-50-203
37-50-203(£)
37-50-203, 204
37-50-204
37-50-204
37-50-302

37-50-302, 303

37-50-303,304(2)

37-50-304
37-50-305

37-50-305
37-50-308
37-50-309
37-50-311, 312
37-50-314
37-50-314

37-50-314
37-50-314(3)

37~50-314(4), (5}

37-50-321

37-50-321
37-50-321, 322

Rule or A.G.'s Opinion

-40.12.811

40.12.811
40.12.814
40.58.407 and 410
40.58.407 and 410
40.58.407
40.58.410
40.58.407

Rule I

(P & 0, Bd. of Public Accountants)

40.52.402 and 403
40.52.411
Rules I through XXVII

(P & O, Bd. of Public Accountants)

Opinion No. 92

Ruies I and II

(P & O, Public Accountants)
40.52.407 through 409
40.52.412

Rule I

(P & 0, Public Accountants)
Rule I

(P & O, Public Accountants)
40.52.403 through 405
40.52.410

Rule II

(P & O, Public Accountants)
Rule I,

(P & O, Public Accountants)
40,522,407

40.52.402

Rule IT

(P & 0, Public Accountants)
40.52.408

40.52.402 and 403
40.52.404

Rules I and II (Public Accountants)

Opinion No. 92

Rules I through XXVII

(P & 0, Public Accountants)
40.52.410 and 411

Rule I

(P & 0, Publie Accountants)
Rule II and X

(P & O, Public Accountants)
Rules I through XVI

(P & O, Public Accountants)

40.52.413
Rule X (Public¢ Accountants)

(7)

Register
Page No.

2482
2481
2189
2485
2485
2485, 2831
2485
2831

2560
2554
2559

2567
2296

2561
2556
2560

2560
2627
2554, 2555
2558
2563
2560
2556
2553
2560
2556
2554
2554
2561
2296

2567
2558

2560
2567, 2570
2567

2560
2570
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(8)

MCA

37-50~331 - 334

37-50~335

37-51-305
37-51-308
37-51-3]10
37-65-303
37-65-304,

39-3-405
39-4-107
39-31-201
39-71-414 (5

39-71-611
44-1-103
44-4-301
46-9-401 et
seq.
46-9-504
46-18-201
46-18-603
49-2-303(1)
49-2-303(1)

50-1-203

50-5-101 - 307

50-20-102,
50-20-103
50-70-103
50-70-103
50-70-103(8
50-70-106
50-70-106
50-70-106
50-70-113
50-70-113
50-70-113
50-71-201,
50-71-203
50-71-301
50-71-311
50-71-311

1-1/15/81

305

)

(c)

103

)

202

Rule or A.G.'s Opinion

40.52.412 and 413

Rule II

(P & 0, Publiec Accountants)
Declaratory Ruling (P & 0)

Declaratory Ruling (P & Q)

Declaratory Ruling (P & 0)

40.4.407

40.16.402

Opinion No. 83
Opinion No. 83
Opinion No. 116
Rule II

(Workers' Compensation Court)

Rule I

(Workers' Compensation Court)

23.3.212
23.14.413

Opinion No. 96
Opinion No. 96
Opinion No. 96
Opinion No. 96

Declaratory Ruling

(Human Rights Commission)
Declaratory Ruling

(Human Rights Commission)
16.10.1002

46.12.1202

46.12.519 through 522
46.12,2002

16.42,102

16.42,103 and 104

16.42.101

16.42.101

16.42.102

16.42,103 and 104

16.42.101

16.42.102

16.42,103 and 104

New Rules (Labor & Industry)
New Rules (Labor & Industry)
24.30.101

New Rules (Labor & Industry)
24.30.101

Register
Page No.

2560

2563
2839
2839
2839
2344
2351

2200
2200
3135

2156
2155

2888
2889

2521
2521
2521
2521

2837, 2838

2837, 2838
2704
2742
2665
2241
2710, 2728
2705
2708
2708
2728
2705
2708
2728
2705
2894
2894
2892
2894
2892



MCA

53-2-108
53-2-201
53-2-201
53-2-201
53-2-205
53-2-306
53-3-102
53-3-301

53-4-111, 112

53-4-211
53-4-211

53-4-211, 212
53-4-211, 212

53-4-212
53-4-212
53-4-212
53-4-231
53-4-231
53-4-241
53-4-244
53-4-503
53-4-506(1)
53-4-513
53-4-514
53-4-514
53-6-101
53-6-101
53-6-101
53-6-101
53-6~113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-24-101,
53-24-105
53-24-107
53-24-204
56-3-141
60-2-201
60-3-101

102

Rule or A.G.'s Opinion

46.10.108

46.5.119

46.9.101

46.11.101 through 104
46.5.119

46.11.101 through 104
46.9.405

46.9.405

46.4.209

Rule I (SRS)
46.10.317

46.10.108

46.10.404

Rule I (SRS)
46.10.317

46.10.508

Rule I (SRS)
46.10.508

46.10.508

46.10,317

46.5.905

16.24.401 through 405
46.10.404

46.5.905

46.10.404

Rules I through III (SRS)

Rules I and II (SRS)
46.12,102
46.12.556 and 557

Rules I through III (SRS)

Rules I and II (SRS)
46.12.102

46.12.556 and 557
46.12.1201 through 1206
46.12.1204(3)
46.12,2002

Rules I and II (SRS)

Rules I through III (SRS)

46.12.102

46.12,556 and 557
46.,12.1201 through 1206
46.12.1204(3)
46.12.2002

Opinion No, 93
20.3.401 through 415
Opinion No., 93
20.3.401 through 415
Rule I (SRS)
18.8.421

18.8.421v

(9)

Register
Page No.

2236, 2666
2486
2239
2247
2486
2247
2493
2493
2488
2495
2490
2236
2585
2495
2490
2772
2495
2772
2772
2490
2244
2225
2585
2244
2977
2393
2776
2776
2770
2393
2776
2776
2770
2768
3102
2241
2776
2393
2776
2770
2768
3102
2241
2435
3016
2435
3016
631
2988
2988
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61-5-105
61-5-206
61-8~351(3)
61-10-101
61-10-121
61-10-148
61-10-203(4), (5)

69-3-101
69-3-101, 102
69-3-102
69-3-102
69-3-102

69-3-102

69-3-103
69-3-103
69=-3~103

69-3-103(1)
69-3-106
69-3-107

69-3-204
69-3-206

69-3-206
69-3-209
69-3-305

69-4-201
69-12-201

Title 75,

Ch. 3, 5
Title 75,

Ch. 10, Pt. 2

75-2-111
75-2-111
75-2-111
75-2-203
75-2-203
75~2-211
75~3-104
75=-3-202
75-3-306 (1) (a)

1-1/15/81

Rule or

A.G.'s Opinion

23.3.212
23.3.212
Opinion

18.8.601
18.8.601
18.8.601
18.8.42]1

Rule II
Rules I
Rules I
Rules I
Rules I
(Public
Rules I
(Public
Rules I
Rules I
Rules I
(Public
Rules I
Rules I
Rules I
(Public
Rule VI
Declarat
(Public
38.5.160
38.5.160
Declarat
(Public
Rule VII
38.3.190

16.44.30

16.44.20
16.16.80
Rule I (
16.2.501
16.8.110
16.8.141
Rule I (
16.8.141
16.8,110
16.40.30
16.40.30
Title 16

No. 104

(Public Service)

through XI (Public Service)

and II (Public Service)
and IT (Public Service)
through VII

Service)

through XXXIX

Service)

and II (Public Service)
and II (Public Service)
through VII

Service)

through XI (Public Service)
through XI (Public Service)

through VII
Service)
(Public Service)
ory Ruling
Service)

1 through 1603
1 through 1603
ory Ruling
Service)

I (DNR)

1 and 1902

4

2

3
Health)

and 502

7

2
Health)
2

7

3

3

, Chap. 20, Sub-chap. 6

Register
Page No.

2888
2888
2670
2990
2990
2990
2988

3070
3069
2541
2552

2550

3087
2541
2551

2550
3069
3069

2550
3072

2509
2506
2506

2510
2657
2850

2456

2447
2442
2954
3118
3119
2951
2954
2951
2537
2531
2531
2266
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75-5-101, (1)
75-5-101 et
seq.
75~-5-103(5)
75-5-201
75-5-301
75-5-301
75-5-301(12)
75-5-303
75-5-306(1), (2)

75-5-401
75-5-401
75-5-401
75-6-103, 104
75-6-112
75-6-112(3) (b)
75-6-112(4)
75-10-201 - 212
75-10-201 - 212
75-10-201 - 212
75=10-201 - 212
75-10-201 -« 212
75-10-201 - 212

75-10-201 - 212
75-10-201 - 212
75-10-201 - 212
75-10-201 - 212
75-10-201 ~ 212
75-10-201 - 212
75-10-201 - 212
75-10-201 ~ 212
75-10-201 - 212
75-10-203
75-10-203
75-10-203
75-10-203
75-10-203(3)
75-10-204
75-10-205

75-10-214 - 225
75-10-214 - 225
75-10-214 -~ 225
75-10-214 - 225
75-10-214 ~ 225
75-10-214 - 225
75-10-214 - 225
75-10-214 - 225
75-10-214 - 225

Rule or A.G.'s Opinion

Title 16, Chap,20, Sub-chap. 6

16.20.905

Title 16, Chap. 20, Sub-chap,
16.2.501 and 502

Title 16, Chap. 20, Sub-chap.
16,20.905

Title 16, Chap. 20, Sub-chap.
Title 16, Chap. 20, Sub-chap.
Title 16, Chap. 20, Sub-chap.

16.20.905

16.20.911

16.20.912

16.20.401

16.20.401

Title 16, Chap. 20, Sub-chap.é
Rule XXVIIYI (Public Service)
16.44.202

16.44.30]1 through 306
16.44.310 and 311

16.44.320 through 324
16.44.330, 331, 332 and 333
16.44.351, 352 and 353
16.44.357 and 358
16.44.401, 402 and 403
16.44.405 through 408
16.44.415 through 418
16.44.425 and 430

16.44.501 and 502
16.44.505, 506 and 508
16.44.511 and 512

16.44.601 and 602

16.44.202

16.44.301

16.44.302

16.44.311

16.44.302

16.14.590 through 595
16.44.301

16.44.202

16.44.301 through 306
16.44.310 and 311

16.44.320 through 324
16.44.330, 331, 332 and 333
16.44.351, 352 and 353
16.44.357 and 358
16.44.401, 402 and 403
16.44.405 through 408

(11)

Register
Page No,

2258

2533
2260
3118
2269
2533
2258
2275
2254, 2258,
2263, 2266
2536,3119
3119
2536
2959
2959
2270
3080
2446
2446
2446
2446
2446
2446
2446
2446
2446
2446
2446
2446
2446
2446
2446
2448
2904
2454
2459
2904
2477
2454, 2904
2446
2446
2446
2446
2446
2446
2446
2446
2446
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MCA

75-10-214 -
75-10-214 -
75-10-214 -
75-10-214 -
75-10-214 -
75-10-214 -
75-20~-104 (10
75~20-216
75-20-216(3)
75-20-216(3)
75-20-216(3)
75-20-216(3)
75-20-216(3)
75-20-216(3)

Title 76, Ch. 4,

Pt. 1
Title 76, Ch

225
225
225
225
225
225
)

. 13,

Pts. 1 and 2

Title 76, Ch
Pt. 4
76-2-321
76-2-327
76-3-102
76=3-207(2)
76=3-301
76=3=401
et seq.
76-3-601
et seq.
76-4-102
76-4~103
76-4-105
76-13~109
76-13~403
76-13=-410

77-3-401, 40
77-3-401, 40

81-2-~102
81-2-102
81-2-102, 10
81-8-231

82-4-204, 20

82-4-204, 20
82-4-204, 20
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. 13,

2
2

3

5
5
5

Rule or A.G.'s Opinion

16.44.415 through 418
16.44.425 and 430
16.44.501 and 502

16.44.50

5’

506 and 508

16.44.511 and 512
16.44.601 and 602

16.2.501
16.2.502

16.2.501 and 502

16.8.110
16.8,110
16.20.90
16.20.90
16.20.91

16.16.80

7
7
5

5 and 912

2

3

Rules I and XII
(Natural Resources)

36.11.201, 202,

Opinion
Opinion
Opinion
Opinion
Opinion

Opinion
Opinion

16.16.80
16.16.80

No.
No.
No.
No.
No.

No.
No.

2
2

98
98
106
108
106

106

106

203 and 211

16.16.802, 803, 804
Rules I through XII
36.11.201, 202, 203 and 211

36.11.20

Rules I through VIII (Lands)

26.3.218

32.3.401
32.15.20
32.3.401
32.15.20

3

: 26.3.22]1 and 222

8
8

Rules I and V (State Lands)

26.4.405
26.4,118

Register
Page No.

2446
2446
2446
2446
2446
2446
3114
3114
3118
2537
3119
2536
3119
2536

2442

2658

2661
2594
2594
2675
2843
2675

2675

2675
2442
2442
2445
2658
2661
2660

2624
2625

2730, 3017
2960
2651
2960

2331
2342
2342



McA

82-4-204, 205
82-4-204, 205
82-4-205(5)
82-4-223
82-4-223
82-4-226
82-4-231
82-4-232
82-4-235
82-4-239
82-4-239(5)
82-4-251(1)
82-4-251(7)
82-4-251(7)
82-4-311
82-4-321
B2-4-422
82-4-424

85-7-1702
85-7-1710
85-8-302
85-8-306

87-1-201(5), (7
87-1-304
87-2-806
87-3-402

Title 90, Ch.
Pt. 3
Title 90, Ch.
Pt, 3
Title 90, Ch.
Pt. 3
Title 99, Ch.
Pt. 3
90-4-303
90-4-310
90-4-316
90-4-316
90-4-316
90-4-316
90-4-316
90-6-205

Ch. 698,
Laws of 1979

)

Rule or A.G.'s Opinion

26.4.1201

26.4.1233, 1236, 1238, 1241, 1242
26.4.1201

Rule V (State Lands)

26.4.118

26.4.405

26.4.405

26.4.1118

26.4.1118

26,4,1233, 1236, 1238, 1241, 1242
26.4,1242 .

Rule IV (State Lands)

Rules I, II and III (State Lands)
26.4.1307

26.4.123, 128 and 131

26.4.123, 128 and 131

26.4,223, 228 and 231

26,4,223, 228 and 231

Opinion No. 105
Opinion No. 105
Opinion No. 105
Opinion No. 105

Rule I (Fish, wildlife & Parks)
12.3.103

12-2.22(1)-82200
12-2.22(1)-52200

14.8.101 through 110
14.8.121 through 128
14,8,201 through 214

14.8.218 through 221

Rule 1V (Governor)

14.8,221

14.8.101 through 110

14.8.121 through 128

14.8.201 through 214

14.8.218 through 221

14.8.225 through 230

Rules I and II (Community Affairs,
Coal Board)

42.19.202

(13)

Register
Page No.

2342
2328
2342
2330
2342
2342
2342
2342
2342
2328
2326
2331
2331
2878
2339
2339
2335
2335

2672
2672
2672
2672

2616
2847
2192
2192

2805
2805
2795
2795
2784
2787
2805
2805
2795
2795
2795

3063

2965

1-1/15/81



BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF PROPOSED REPEAL
of rules ARM 2.5.112 and )  OF RULES ARM 2.5.112 and
2.5.113, specifying the ) 2.5.113, concerning adminis-
administrative procedures to ) trative procedures to resolve
be followed in resolving dis- ) disputes arising out of state
putes arising out of state ) purchase contracts
purchase contracts ) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On February 18, 1981, the Department of Administration
proposes to repeal rules ARM 2.5.112 NONPERFORMANCE BY VENDOR
and 2.,5.113 NONPERFORMANCE BY STATE, specifying the administra-
tive procedures to be followed in resolving disputes arising out
of state purchase contracts.

2. The rules proposed to be repealed are on pages 2-144
and 2-145 of the Administrative Rules of Montana.

3. The agency proposes to repeal these rules because the
rules have caused confusion among vendors and state agencies
alike, because the rules have in some instances actually delayed
resolution of purchase contract disputes, and because the rules
appear to be unnecessary.

4, Interested parties may submit their data, views, or
arguments concerning the proposed repeals in writing to John
Bobinski, Staff Attorney, Insurance and Legal Division, Depart-
ment of Administration, Capitcl Station, Helena, Montana 59601,
no later than February 16, 1981.

5. If a person who is directly affected by the proposed
repeal of rules ARM 2.5.112 and 2.5.113 wishes to express his
data, views, and arguments orally or in writing at a public
hearing, he must make written request for a hearing and submit
that request along with any written comments he has to John
Bobinski, Staff Attorney, Insurance and Legal Division, Depart-
ment of Administration, Capitol Station, Helena, Montana 59601,
no later than February 16, 1981,

6. If the agency receives requests for a public hearing on
the proposed repeal from either 10% or 25, whichever is less, of
the persons directly affected; from the Administrative Code
Committee of the Legislature; from a governmental subdivision or
agency; or from an association having not less than 25 members
who will be directly affected, a hearing will be held at a later
date, Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons who will
be directly affected has been determined to be 300 persons based

HAR Motice do. 2-2-60 1-1/15/91



on the approximate 3000 vendors having purchase contracts with
the state.

7. The authority of the department to make the proposed
repeals is based on section 18-1-402, MCA, and the rules imple-
ment section 18-1-402, MCA.

J. MICHAEL YOUNG

Acting Director
Department of Adminis

Certified to the Secretary of State 0 - 30-§0

i-1/15/81 MAR Notice lio. 2-2-60
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING ON
of Rule 12.6,901 relating to ) PROPOSED AMENDMENT QF RULE
water safety regulations }) 12.6.901 =-- WATER SAFETY

)  REGULATIONS

TO: All Interested Persons.

1. On February 18,1981, at 7:00 p.m., a public hearing
will be held in the commission room of the Department of Fish,
Wildlife, and Parks building, 1420 East 6 Avenue, Helena,
Montana, 0 consider the amendment of Rule 12.6.901.

2, The proposed amendment would prohibit water skiing on
a certain area of the Missouri River and include additional
areas in the no wake speed section of the rule.

3. The rule as proposed to be amended provides as
follows:

12.6.901 WATER SAFETY REGULATIONS (1) In the interest
of public health, safety, or protection of property, the
following regulations concerning the public use of certain
waters of the state of Montana are hereby adopted and promul-
gated by the Montana fish and game commission.

(a) The following waters are closed to use of any
motor-propelled water craft except in case of use for official
patrol, search and rescue craft, or for scientific purposes:

Beaverhead County: Big Hole River

Big Horn County: Arapooish access area

Cascade County: Smith River

Custer County: Branum Pond

Deer Lodge County: Big Hole River

Granite County: Bear Mouth rest area pond

Hill County: Bearpaw Lake

Jefferson County: Park Lake

Lewis & Clark County: Wood Lake

Madison County: Big Hole River

Meagher County: Forest Lake - Smith River
Missoula County: Frenchtown Pond - Harpers Lake
Ravalli County: Twin Lakes

Richland County: Gartside Reservoir

Silver Bow County: Big Hole River

Toole County: Axtman, Feys, and Henry Reservoirs

- Fitzpatrick Lake
{b) The following waters are closed to the use of all
boats propelled by machinery of over 10 horsepower, except
in cases of use for search and rescue, official patrol., or
for scientific purposes:
(i) all rivers and streams in the following counties
east of the continental divide:

AR Notice No. 12-2-109 1-1/15/31



Silver Bow Gallatin-~exception: Missouri downriver
Beaverhead " from Headwaters state park .
Jefferson Park-exception: Yellowstone downriver
Madison from I-90 bridge at Livingston

Broadwater—exception: Missouri down-
river from the Broadwater-Gallatin
county line

(ii) other waters of the state as follows:

Hill County:
Fallon County:

Beaver Creek Reservoir
South Sandstone Reservoir

(c) The following waters are limited to a controlled
no wake speed. No wake speed is defined as a speed whereby
there is no "white" water in the track or path of the vessel
or in created waves immediate to the vessel:

Broadwater County:

Carbon County:

Fergus County:

Flathead County:

Lewis & Clark County:

1-1/15/81

(A)on Canyon Ferry Reservoir:
White Earth and Goose Bay,
within 300 feet of dock or
as buoyed;

{A)on Cooney Reservoir: all of
Willow Creek arm as buoyed:;

(A)upper & lower Carter Ponds;

(B)Crystal Lake 5:00 a.m. to
10:00 a.m. and 7:00 p.m. to
11:00 p.m. each day:;

(A)on Flathead Lake:

Bigfork Bay and Beaver Lake
{(near Whitefish) 5:00 a.m.
to 10:00 a.m. and 7:00 p.m,
to 11:00 p.m. each day;

(A)on Canyon Ferry Reservoir:
Yacht Basin, Cave Bay, Little
Hellgate, Magpie Bay & Carp
Bay within 300 feet of dock
or as buoyed;

(B)on Hauser Reservoir: Lakeside
marina and Black Sandy beach
within 300 feet of the docks
or as buoyed;

(C)on upper Holter Lake: Gates
of Mountains marina within
300 feet of docks or as buoyed;

(D)on Holter Lake: bureau of land
management boat landing as
buoyeds, Juniper Bay, Log Gulch,
Departure Point, Merriweather
Camp, and Holter Lake lodge

MAR Hotice No. 17-2-120



Lincoln County: (A)Savage Lake during the hours of
5:00 a.m, to 10:00 a.m. and from
7:00 p.m, to 11:00 p.m. each
day;

Missoula County: (A)Clearwater River from Camp Pax-
son swim dock downstream to
first bridge;

(BYon Holland Lake: Holland Lake
lodge and the Bay Loop camp-
ground within 300 feet or as
buoyed.

(d) The following waters are closed to water skiing:

Lewis & Clark County: (A)from the mouth of the canyon
on upper Holter Lake to Gates
of Mountains near Mann Gulch.

td*(e) On the following waters all boats pulling, taking

off with, and landing water skiers will travel in a general,
consistent counterclockwise direction:

Missoula County: Alva Lake

Inez Lake

Seeley Lake

4. The department is proposing this amendment because
of complaints received regarding noninjury accidents in the
area of the Gates of the Mountains, and for public safety
and protection of property.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views, or arguments may also be submitted to Robert M.
Miller at the department's Helena address no later than
February 16, 1981,

6. F. Woodside Wright has been designated to preside
over and ¢onduct the hearing.

7. The authority of the agency to make the proposed
amendment is based on Sections 87-1-303 and 23-1-106(1),

MCA, and the rule implements Sections 87-1-303 and 23-1-106(1),
MCA.

. Klabunde, Chairman
Fish & Game Commission

etcher E. Newby, Acting D
Department of Fishj Wildlff

Certified to Secretary of State December 23, 19 B
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment )

of ARM Rule 16.8.1412, sulfur )

Oxide Emissions -- Primary )

Non-Ferrous Smelters )
) NOTICE OF RESCHEDULING

and ) and CONTINUANCE OF
) PUBLIC HEARING

In the matter of the Adoption }

of a Rule Setting Sulfur )

Oxide Emission Limitations )

for Existing Lead or Lead- )

Zinc Smelting Facilities )

TO: All Interested Persons

1. On November 28, 1980, the Board of Health and
Environmental Sciences published notice of the proposed
amendment of rules and adoption of a new rule regarding
sulfur oxide emissions affecting primary non-ferrous smelt-
ers on pages 2950-2954 of the Montana Administrative
Register (MAR), issue no. 22, and set January 9, 1981, at
9:00 o'clock a.m. as the date and time for public hearing
on the proposed rules amendment and adoption.

2. The hearing of the proposed rule change is being
rescheduled and continued until a date when a duly consti-
tuted Board may hear testimony and consider the matter.

3. The text of the proposed amendment and proposed
adoption of a new rule in this matter remains unchanged
and may be found at pages 2950-2954 of 1980 MAR issue 22.

4. The public hearing of this matter is hereby
rescheduled and continued until February 20, 1981, at 9:00
o'clock a.m., or as soon thereafter as the matter may be
heard, in the auditorium of the Montana Department of High-
ways Building, 2701 Prospect Avenue, Helena, Montana.

5. Interested persons may present their data, views
or arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
C. W. Leaphart, 1 North Last Chance Gulch, Helena, Montana,
59601, no later than February 19, 1981.

1-1/15/81 MAR Notice No., 16-2-163



-7

6. C. W. Leaphart, 1 North Last Chance Gulch, Helena,
Montana, has been designated to preside over and conduct
the hearing.

- -
e A Joooo N
JOHN F. McGREGOR, M. D + Ghairman

B /’-‘ T s _,’/‘L{'(/Ll'
yRITA ANN SHEEHY

Certified to the Secretary of State January 5, 1981
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCTENCES
OF THE STATE OF MONTANA

In the matter of the amendment )

of ARM Rule 16.20.401, Plans ) NOTICE OF RESCHEDULING
for Public Water or Sewer ) and CONTINUANCE OF
Systems ) PUEBLIC HEARING

TQ: All Interested Persons

1. On November 28, 1980, the Board of Health and
Environmental Sciences published notice of the proposed
amendment of rule ARM 16.20.401, Plans for Public Water
or Sewer Systems on pages 2955-2959 of the Montana Admini-
strative Register (MAR), issue no. 22, and set January 9,
1981, at 9:30 o'clock a.m. as the date and time for public
hearing on the proposed rule amendment.

2, The hearing of the proposed rule change is being
rescheduled and continued until a date when a duly consti-
tuted Board may hear testimony and consider the matter.

3. The text of the proposed rule amendment in this
matter remains unchanced and may be found at pages 2955-
2959 of 1980 MAR issue 22.

4. The public hearing of this matter is hereby
rescheduled and continued until February 20, 1981, at 9:30
o'clock a.m,, or as soon thereafter as the matter may be
heard, in the auditorium of the Montana Department of High-
ways Building, 2701 Prospect Avenue, Helena, Montana.

5. Interested persons may present their data, views
or arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
C. W. Leaphart, 1 North Last Chance Gulch, Helena, Montana,
59601, no later than February 19, 1981.

6., C. W. Leaphart, 1 North Last Chance Gulch, Helena,
Montana, has been designated to preside over and conduct
the hearing.

’ ,:}/‘—/\/Ah- }//Zf %f‘l/zb"l’/
JOHN F. McGREGOR, M.DQ]’Chairman

Certified to the Secretary of State Januwary 5, 1981

1-1/15/81 MAR Notice No. 16-2-164
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF RADIOLOGIC TECHBNOLOGISTS

IN THE MATTER of the proposed ) NOTICE OF PROPQOSED AMENDMENTS
amendments of ARM 40.54.402 ) OF ARM 40.54.402 APPLICATIONS;
concerning applications; 40.54) 40.54.404 CERTIFICATE OF
404 concerning certificates of) LICENSE; 40.54.405 PERMIT
license; 40.54.405 concerning ) EXAMINATIONS; and PROPOSED
permit examinations; and pro- ) ADOPTION OF A NEW RULE CON-
prosed adoption of a new rule) CERNING TEMPORARY PERMITS
concerning temporary permits. )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 11, 1980, the Board of Radiologic Technolo-
gists published a notice of proposed amendments and adoption
in the above entitled matter. The Administrative Code Committee
of the legislature questioned several portions of the proposed
amendments and adoption and the board is therefore renoticing
the proposed amendments and adoption at this time.

2. On February 14, 1981, the Board of Radiologic Technolo-
gists proposes to amend rules ARM 40.54.402 concerning applica-
tions; 40.54.404 concerning certificates of license; and 40.54.
405 concerning permit examinations; and adopt a new rule con-
cerning temporary permits.

2. The proposed amendment of ARM 40.54.402 will read
as follows: {new matter underlined, deleted matter interlined)

"40.54.402 APPLICATIONS (1) All applications for

licengure or permit shall be made on printed forms

provided by the board office. Completed applications
shall be examined for compliance with the board rules.

Appiteationas-preperiv-completed-and-aceompanied-by-the

proper-—fees-shati-be-entered-in~the-records-of-the

boardr--Incomplete-applications-or-those-not-acecompanied
by-the-proper-feca-wili-be-returned-to-the-applicant
with-instruetions-as-to-the-correetion-thereeofy-and-
the-appiication-witi-be-heid-in-apeyance-until-preper
comptetionst
42)~-Ati-mapplientions-foer-iicensure-or-permie~shall
be-made-on-printed-forms--previded-by-the-board-

(a) The information requirements which appear on the
application form are-ineorperated-inte-these-ruies-
by-this-vefevenecas~-6 generally includes, the-appiieatien
askg-for—the-applicant's educational history, work
experience, as-s-radiolegie-technotogisty- and verifica-
tions of license or permits in other statesy. and-asks

for-verifieation-of-education—and-work-experience-by
the-appropriata-institute{a)-and-former-empioyertsays
(b) The board may, in its discretion, require state-
ments of good moral character and references from all
of the applicant's places of employment.
(2) The board further requires that all applications
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for a license shall be submitted to the bourd office
with copies of the following documents:

(a) copy of board approved 24-month x-r.y course
certificate;

(b) copy of current A.R.R.T. wallet c¢c& d

(c) three names and addresses of perso.a who can
attest to the applicant's good moral ch ucter;

(d) $15.00 original certificate fee; and

{e) _renewal license fee of $20,00 fcr odd numbered
years or $10.00 for even numbered ye:rs. (based on
biennial renewals).

(3) The board further requires thlit all applications
for_a permit shall be submjtted tc the board office
with copies of the following docunents:

(a) copy of board approved 24 hours x-ray course
certificate;

{b) three names and addresses of persons who can
attest to the applicant's good moral character;

(c) letter from a physician or administrator stating
that the applicant is employed; and has at least 6
months practical experience in the X-ray profession;

{d) examination fee of $10.00; and

(e) original permit fee of Sl0.00.

te3-(4) All applications and related data will he
kept in permanent files and maintained by the board
office.

433 (5) At any time within one year after date of notice
of action by the board, a written request may be made
for reconsideration of an application, which-has-been
rejeeteds After one year has expired from the date the
application is received by the board, a new application
must be made submitted.”

4.
and documents required when filing an application. The authority
of the board to make the proposed amendment is based on section

37-14-202,

306, MCA.
5.

as follows: (new matter underlined, deleted matter interlined)
"40.54.404 CERTIFICATE OF LICENSURE (1) A certificate
of licensure will]l be issued by the board after approval
of the application and successful completion of the
A.R,
licensure number for the applicant.

The amendment is proposed to set out specific procedures

MCA and implements sectionsg 37-14-302,305, and

The proposed amendment of ARM 40.54.404 will read

(a)

R.T. examination, where required, and will bear a

Applicants approved for licensure as radiologic

technologists will receive one permanent certificate
along with a biennial renewable license, authorizing
the practice of radiologic technology."

6.

The board is proposing the amendment to name a specific
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examination and to make the licensees aware that renewals
are biennial, The authority of the board to make the proposed
amendment is based on section 37-14-202, MCA and implements
sections 37-14-304, 305, and 306, MCA,
7. The proposed amendment of ARM 40.54.405 will read
as follows: (new matter underlined, deleted matter interlined)
"40.54.405 PERMIT EXAMINATIONS (1) A-non-refumdabie

fee-0f-510-00-witi-be-assedscd-£for-she-examinations

The permit examination will cover basic radiation,

dark room procedures, anatomy and physiology, radiation
protection, and health and safety to the patient.

(2) -The-examinee-may-review-hisjfher-examinatren
papers-in-the-office-of-the-board-within-96-days-afeer-
notifieation-of-the~-resuits: The permit examination
will be administered by the board office at least
twice a year. Applicants for examination will be
notified at least 30 days in advance of the scheduled
examination.

{(a)  Applicants for examination may request to take
the examination in the board office any day of the
working week. This request must be in writing and
must be received in the board office at least five
days prior to the requested examination date.

(b) Board members may administer the examination
to examination applicants. Applicants shall make
the request directly to the board member. If the
board member agrees to proctor the examination, the
applicant shall notify the board office in writing
of the board member who shall be proctoring the examina-
tion, the examination date, time and place. All requests
shall be received in the board office at least 5 days
prior to the scheduled examination.

(3) Examination results will be mailed out to each
examination applicant by the board office at least
5 days after taking the examination.

(4) Applicants may review their examination papers
with board members at a regularly scheduled board
meeting only.

(5) Applicants failing the examination may re-—take
the examination five days after the date of failure.

{6) A non-refundable fee of $10,.00 will be assessed
for the examination. After failing the examination
three times, the applicant will be required to_resubmit
an_additional $10.00 examination fee and must comply
with rule ARM 40.54.406, .

43% (7) Passing score for the permit examination are
listed as follows:

{a) General knowledge portion 56 out of 75 correct

answers

MAR Hotice No., 40-54-9 1-1/13/31
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(b) Chest, extremeties, spine, 20 out of 25 correct

skull answers
(c¢) Other, including 24 out of 30 correct
fluoroscopy answers

t4}——Phe-axemination-witi-cover-baste-radiations-
dark-room-prosedure;-anatomy-and-physiotogy;-radiatien—-
protectiony-and-heaith-and-safety-to-the-patientr
-{5)--Appiicanes-for-examination-wiii-be-notified
ae-teast-3g-days-in-advance~of-a-seheduled-examinations"
8. The board is proposing the amendment to state specific
procedures for administering and grading of the examination.
The board also has rearranged Lhe current subsections of the
rule for clarity. The authority of the board to make the
proposed amendment is based on section 37-14-202, MCA and
implements section 37-14-306, MCA,

9. The proposed new rule concerning temporary permits
will read as follows:

"I. TEMPORARY PERMITS (1) Any person applying for

a temporary permit must file with the board office

an application, which shall include:

(a) a letter from the administrator stating the
regional hardship or emergency condition which exists
in the area;

(b) & letter from the applicant stating the total
number of x«rays which the department has taken in
the past month and the total number of x-rays which
the applicant assisted on;

(c}) a letter from the applicant stating why he or she
at this time is not able to take the examination and
be issued a permit; and

(d) a non-refundable temporary permit fee of $10.00,

(2) The entire board shall review the application
and information submitted before voting on the issuance
of the temporary permit.

(3) If the board should deny the issuance of the
temporary permit, the board shall write to the
administrator stating the reasons why the request was
rejected."

10. The board is proposing adoption of the new rule
to set down procedures for applying for a temporary permit.
the authority of the board to make the proposed adoption is
based on section 37~14-202, MCA and implements sections 37-
14-305, 306, MCA.

11. Interested parties may submit their data, views
or arguments concerning the proposed amendments and adoption
in writing to the Board of Radiologic Technologists, Lalonde
Building, Helena, Montana 59620 no later than February 12,
1981,

12. If a person who is directly affected by the proposed
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amendments and adoption wishes to express his data, views
or arguments orally or in writing at a public hearing, he
must make written request for a hearing and submit this request
along with any written comments he has to the Board of Radiologic
Technologists, Lalonde Building, Helena, Montana 59620 no
later than February 12, 1981.

13. If the board receives requests for a public hearing
on the proposed amendments and adoption from either 10% or
25, whichever is less, of the persons who are directly affected
by the proposed amendments and adoption, from the Administrative
Code Committtee of the legislature; from a governmental agency
or subdivision; or from an association having not less than
25 members who will be directly affected, a hearing will be
held at a later date.

14. The authority and implementing section are listed
after each proposed change.

BOARD OF RADIOLOGIC TECHNOLOGISTS
REYNOLD J. BENEDETTI, R.T.,
CHATRMAN

BY:

AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, January 5, 1981.
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

IN THE MATTER QF THE AMEND- ) NOTICE OF PUBLIC HEARING ON
MENT OF RULE 42.21.134, ) PROPOSED AMENDMENT OF RULE
relating to the valuatilon ) 42,21.134, relating to the

of commerclal furniture ) valuation of commercial furni-
and flxtures. ) ture and fixtures.

TO: All Intereanted Persons:

1. On February 11, 1981, at 10:00 a.m., a publiec hearing
will be held In the Fourth Floor Conference Room In the Mitchell
Bullding, Helena, Montana, to consider the amendment of Rule
4 2.21.134, relating to the valuation of commercial furniture and
fixtures.

2. The proposed amendment replaces present mile % 2,21.134,
found 1in the Administrative Rules of Montana. The proposed
amendment provides the basls for determlning market value for
furniture and fixtures used in commerclal establlishments for the
tax year beginning January 1, 1981,

3. The rule as proposed to be amended provides as follows:

42.21.134 FURNITURE AND FIXTURES USED IN COMMERCIAL ESTA=-
BLISHMENTS rfar——he—averape—market—value—of commereiat— fupn—

year—tabte—which—ia—to—beused—for—ali—commeretal—furnriture—and
fixtupres— wirtelr- as— a— tonger— Htfer— - Phe—kinds— of— fixtures—thet

{r- -Fhe— following— tables— are— the— deprecistion schedules
peferred- fo— tn—subsection—{(Itar—ef the-rute— -Bhe—tables—were
eompited- by- referepee— to— the— Wholtesele- Priece— Index— for
Geommeretel— Parniture- and— Fietures— publtished— by the— Buresy— of
babor—Statiatiess

S
PRENDED&—G065
R LIREND oR
—~¥BAR—————— = -5 —GOBB— -~ -~ FAGPOR———————~ ——— MARKED VAL UR -
Fyre bt B LB e — 804
Aok 1S —Y
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shep—%ee}&—&ﬁ&~eqa&pmeﬁ%—ﬁe&%&?&ﬁ*&—baﬁé—r&é&ﬁﬁ——meb+}e—pheﬂe&_

%iv%_*“Tht—i*Sf&—iﬁ—3&bﬁceﬁf&ﬁ&*€2}$c+€f%7‘@f%%r'&ﬁ&—&fff}

etove- gre— pot— memrt— fo— be— exhaustive; ~ birt— are— irrtended- te— be
-subject—to—each—tabier
{4 r—Ehre—provistons—of-subseetion— P ) -ef—thts—rute—apply—to
Fanuary-—t,—1986+

+}}—JPhe~%PEﬁé—f&eﬁﬁf—&ﬁeé“$ﬂ*é9§efm%ﬁfﬁg—%he—%ﬁeﬁﬁﬁé—deﬁPe-
etattof— pereentage— witl- be— revized— each— year- to- pefiect- the
egprrert-eont—of—tirimpe—indess

(1) The market value of commercial furniture and rixturcs
is determined using trended depreciation tableés establis hed by
the department. The tables are iound in subsection (27, and the

trend factors were compiled using comparative cost multipliuu

based_on data published by the Marshall and &wiff Publicatlion

Compan

i2§ The following tables are the trended depreciation
dules used to determine market value of commercial furnitu
fixtures:

TABLE 1: 5 _YRARS

Vending Machines, Cash Registers, Coin Operated Equipment,
Radio and T.V. Broadcasting and Transmitting Equipment,
Hotel and Motel PFurniture and Fixtures, Office Coplers,
Computer Systems, Data Processing Equlpment, Flectronic
Cash Registers, Other Assoclated Electronic Equipment,
Calculators, and Typewriters.

PERCENTAGE
PERCENTAGE TREND TUDED
AGE DEPRECTATION FACTOR

1 Year 01d 854 1.000
2 Years 01d 697% 1.037
3 Years Old Rk 1.138
4 Years 0ld 345 1.218
5 Years 01d 205 1.284

and Older

TABLE 2: 10 YEARS

Specialized Medical and Dental Equipment, Repair Shop Tools,
Citizenband Radio, Mobile Phones, PBX Typesystem, Show

1-1/15/%1 MAR dotice Ho, A2=-D-197
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Cases, Festaurant and Van Fixtures, and All Other
Comnercial Furniture, Fixtures and Equipment.

PERCENTAGE
PERCENTAGE TREND IBENDEE

AGE DEPRECIATION FACTOR DEPRECIATION
1 Year 014 92% 1,000 927%
2 Yeurs 014 B4% 1.037 874
3 Years 014 76% 1,138 867%
4 Years 014 67% 1.218 82%
g Years 014 58% 1.284 744
'LIPQ 014 494 1.359 67%
7 Yaears Old 397 1.418 55%
B '1 5 014 30% 1.695 51%
9 Ve Ol 245 1.783 435
10 104P> ola 205 1.851 374

..and Older

(3) The lists of furniture and fixtures provided with the

tables in subsection (2) are not meant to be exhaustive, bubt are

intended to be illustrative of the types of property subject to

the respective tables.
{#) _This rule applies to_tax years beginning on or after

January 1, 1981.

4. The proposed amendment provides depreciation tables for
detarminlng the nmarket value of furnlture and fixtures used 1in
commercial establishments. The flve and ten~year tables are
provided with 20% residuals. These trend factors are based on
comparative cost multipllers for office equlipment as published
by the Marshall and Swift Publications Company.

5. Interested persons may present thelir data, views, or
argunents, elther orally or in writing, at the hearing. Written
data, views, or arguments may also be submitted no later than
Wabruary 13, 1981, to:

Laurence Welnberg
Legal Division
Department of Revenue
Mitchell Ruillding
Helena, Mt. 59601

6. Ross Cannon has been designated to preside over and con-
duct the hearing.

7. Authority of the Departuent to make the proposed amend-
ments 1s based on Section 15-1-201, MCA. The proposed amend-

1-1/13/81 VAR llotice No, 42-12-172
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ments implement Sections 15-6-137, 15-6-139, 15-6-140, MCA.

M.—c DER Dim‘“

Certlfied to the Secretary of 3tate 12-30-80

MA® Jotiece No. 42-2~172 1-1/15/31



Y

BEFORE THE COMMISSIONER OF POLITICAL PRACTICES
OF THE STATE OF MONTANA

IN THE MATTER of the adoption )
of rules implementing Initia- )
tive 85, the Montana Lobbyist )
Disclosure Act of 1980 )

NOTICKH OF PUBLIC HEARING
FOR THE ADOPTION OF RULES

TO: All Interested Persons

1. oOn February 10, 198%, at 9:00 o'clock a.m., a public
hearing will be held in the Governor's reception room of the
state capitol building, Helena, Montana, to consider the adop-
tion of rules implementing Initiative 85, the Montana Lobbyist
Disclosure Act of 1980. A more detailed summary of the rules’
effects is given below.

2. The proposed rules do not replace or modify any sco-
tions currently found in the Administrative Rules of Moantana.

Authority for all rules is based on New Section 17 of
Initiative 85, The text of the proposed rules is as follows
(all language is new):

RULE I. LOBBYING - DEOFINITION (l) As used in section
5-7-~102(4), the phrase “practice of promoting or opposing"
the introduction or enactment of legislation or official action
means attempting to influence such actions by direct personal
contact and persuasion, or direct written communications fron
the lobbyist to the legislator or public official in question.

RATIONALE: For constitutional reasons, it is necessary
to confine the definition of "lobbying" to such dirvect cf-
forts. Those who undertake such efforts (on behalf of another
person) are lobbyists as defined and the other person is a
"principal" if the money spent reaches the $1000 threshold
level. Such principals are then required to file reports,
and must report expenses of other indirect "lobbying" efforts
as required by new section 1ll. The proposed rule implements
section 5-7-102(4).

RULE TI. NON-LEGISLATIVE LOBBYING (1) For purposes of
section 5-7-102(4)(b), a person I3 engaged in "lobbying" as
defined when he is attempting to influence the decision or
action of state government agencies when they are conduction
the following types of proceedings:

(a) any hearing conducted by any executive branch agency
of state government pursuvant to the Montana Administrative
Procedure Act, the purpose of which is to adopt, amend, or
repeal administrative rules; and

(b) any other proceeding conduct by any other state
agency the purpose of which is to set or modify rates or tar-
iffs of a regulated industry.

RATIONALE: This rule is needed to clarify what is covered
by section 5-7-102(4)(b), Although the Act itself is probably
capable of being extended to cover a wider range of activities
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than this, the Agency is soliciting public comment first. A
person who spends more than $1000 in a calendar year to influ-
ence such decisions (through fees, salaries, expensaes, etc.) is
a "principal" or a "lobbyist" as defined and required to file
reports. The proposed rule implements section 5-7-102(4)(b).

RULE III. PUBLICATIONS BY PRINCIPALS = DEVOTED T0O LOB-
BYING MATTERS (l) As used in New Section 11(4)(a)(ii), the
phrase "devoted to lobbying matters" describes a publication
by a principal which urges others to contact legislators or
other officials and engage in direct lobbying activities such
as personal persuasion or letter campaigns,

. (2) Such a publication is considered to be over one-half
devoted to lobbying matters if one half or more of the total
column-inch space of the publication urges such direct lobhying
activities.

(3) This rule and New Section 11(4)(a)(ii) apply only to
a person who, by reason of other direct lobhying activities
or payments, is a "principal" as defined.

RATIONALE: This rule is required to clarify the provi-
sions of New Section 1l1l(4)(a)(ii). It is important to estab-
lish that the rule and the new section apply only to "princi-
pals," who by reason of other activities, are already required
to file reports. Thus it has no application to the newspapers
or the rest of the organized press or news media. The pro-
posed rule implements New Section ll(4)(a)(ii).

RULE IV. PERSONAL FINANCIAL DISCLOSURE BY ELECTED OFFI=-
CIALS (1) For purposes of sections 5-7-102(12) and New
Section 16, the term "business interest" means any interest
in any business, firm, corporation, partnership, or other
business or professional entity or trust owned by an elected
official, his spouse or minor children, the current fair
market value of which is $1000 or more, Ownership of any
security, equity, or evidence of indebtedness in any business
corporation or other entity is a "business interest.”

(2) Not included within the meaning of "business in-
terest™ and therefore not reportable under New Section 16 are
interests of the following nature:

(a) ownership of any personal property held in an indi-
vidual's name and not held for use or sale in a trade or busi-
ness or for investment purposes, such as personal automobiles
or household furnishings;

(b) cash surrender value of any linsurance policy or
annuity;

(¢) money held in any retirement fund, whether public
or private;

(d) bank deposits, including checking or savings ac~-
counts or c¢ertificates of deposit, if they are not held for
use in a trade or business;

(e) securities issued by any dgovernment or political
subdivision.

MAR Notice No. 44-3-10-14 1-1/15/31



(3) 1In section 5-7-102(12), "property held in anticipa-
tion of profit" includes an ownership interest in real proper-
ty. An ownership interest includes a fee, life estate, joint
or common tenancy, leasehold, beneficial interest (through a
trust), option to purchase, or mineral or royalty interest,
if the current fair market value of the interest is $1000 or
more .,

(a) It is not necessary to disclose ownership of a per-
sonal residence, but each elected official is entitled to
exclude only one residence for himself and one for any member
of his immediate family who does not reside with the official.

(b) While valuation of the property is not required (it
need only be disclosed if its current fair market value exceeds
51000), a description of both the property and the nature of
the interest must be included, This must be a legal or other
description sufficient to identify the property without re-
course to oral testimony. A street address is sufficient un-
less it is a rural route., The nature of the property must
he described; for example, farm, ranch, vacation home, commer-
cial or residential property, raw land held for investment,
etc. Any real property held by or through a corporation or
other business entity which was disclosed pursuant to para-
graph (1) above need not be disclosed pursuant to this part,

RATIONALE: The vrule is needed to further define and
clarify what must Dbe reported under New Section 16, Real
property 1s treated either as a "business interest" or "pro-
perty held in anticipation of profit.” We see no need to
treat a personal residence, however, as property held in anti-
cipation of profit. The proposed rule implements section
5-7-102(12) and New Section 16,

RULE V. LOBBYISTS--REPORTING OF INFORMATION TO PRINCI-
PAL (1} It is the duty of each individual Tobbylst whose
activities are covered by this Act to maintain records re=-
garding information recquired to be reported by this Act and
to transmit such information to his principal in a fashion
that will allow timely reporting by the principal,

RATIONALE: This rule is required since the Act requires
reports of lobbying expenditures to be filed by principals,
but certain required information will be in the possession
of the lobbyist., The proposed rule implements New Section 1l1.

RULE VI. CLOSING DATE OF BOOKS (1) Whenever any date
is established in the Act for the filing of reports required
by the Act, such reports shall be complete as of ten days
prioc to the date established.

(2) Subsequent reports shall cover the period from ten
days before the due date of the previous report to ten days
prior to the next required report.

(3) The report required by New Section 11(2)(c) to be
filed within 60 days of the end of a legislative session shall
be filed no later than June lst of any legislative-session
year, and shall be complete as of the preceding May 15th,
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RATIONALE: It is necessary to establish a cutoff point
for the accumulation of expense totals, and to allow a period
of time for the completion of reports to be filed. The pro-
posed rule implements New Section 11.

RULE VII, STATE GOVERNMENT AGENCIES=-~LOBBYING-—-DEFINI-
TIONS (1) For purposes of calculation of expendlitures for
lobbying efforts by government agencies, salaries paid to
employees engaged in the following types of activities need
not be calculated or reported:

(a) requests for appropriations by a state agency to
the office of budget and program planning or requests by the
office of budget and program planning to the Legislature on
behalf of another agency;

(b) recommendations or reports to the leqgislature or a
committee thereof in response to a legislative request ex-
pressly requesting or directing a specific study, recommenda-
tion, or report by an agency on a particular subject;

(¢) regquest, recommendations, or other communications
hetween or within state agencies or between or local govern-
ment agencies;

(d) any appearance before the legislature or a committee
thereof, if the appearance is at the request of the legisla-
ture, a committee thereof, or an individual legislator;

(e) any other duty which is mandated by law or rule,
such as the governor's annual message to the Legislature,

(2) With the above exceptions, any other activities
of state government agencies which are direct attempts to in-
fluence the actions of the legislature are "lobbying" as de-
fined, and the staff time and resources expended are lobbying
payments. FEach individual department of the executive branch
is a "principal" as defined if lobbying payments reach the
threshold $1000 level. Each department shall file a single
report on the statutory dates which covers lobbying activi-
ties of all staff members,

(3) For purposes of section 5-7-102(3), “"public offi~-
¢ial” has the same meaning as "public officer" as defined in
section 2-16-202, MCA, except that department heads of execu-
tive branch departments are considered to be "public offi-
cials® within the meaning o©f this rule. No activity by any
such public official is considered to be "lobbying"” within
the meaning of the Act or this rule.

RATIONALE: Since the Act defines "lobbying" as any dir-
ect attempt to influence the actions of the Legislature, mak-
ing an exception only for actions of public officials, by
implication it covers activities of public employees. How-
ever, since many of their activities are mandated by law, it
is necessary to make certain exceptions. The Act itself does
this in New Section 14. The proposed rule implements New
Sections 11 and 14, It is authorized by New Section 17.
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RULE VIII. ALLOCATION OF TIME AND COMPENSATION (1) A
person who is compensated by a principal and whose duties in-
¢lude lobbying is lobbying for hire, as defined in section
5-7-102(6). If substantially all of such an employee's or
agent's time is devoted to lobbying activities, the total sum
of all ¢ompensation paid to him during a given period must be
reported as lobbying payments.

(2) If only a portion of such an individual's time is
devoted to lobbying activities, then the sum reportable as
lobbying payments is the proportion of the total compansation
paid during the period which egquals the reasonable proportion
of the total hours or days spent on lobbying activities dur-
ing the period. For e¢xample, 1f any employee or agent is
paid $500 per week and spends two days in a week on lobbying
activities, then $200 should be reported by his principal
as lobbying payments,

RATIONALE: While the idea stated in this rule secens
self~evident, the rule is specifically required by New Sec-
tion 17 of Initiative 85, The proposed rule implements that
section.

3. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Writ-
ten data, views, or arguments may also be submitted to Peg
Krivec, Commissioner of Politic¢al Practices, Capitol Station,
Helena, Montana 59620, no later than February 25, 1981,

4, Jack Lowe, % Commisgioner of Political Practices,
Capitol Station, Helena, Montana 59620, has becn designated
to preside over and conduct the hearing. )

5. The authority of the agency to make the proposed rules
is based on New Section 17 of Initiative 85.

IVEC
Comwissioner of Political
Practices

PEG | ECT T

) s
',,zfé /ff{zct

Certified to the Secretary of State January 5, 1980.
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BEFORE TUE FISH AMND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the amend- )
ment of Rule 12.3.103 relating )
to priorities for special )
permits )

NOTICE OF AMENDMENT
OF RULE 12.3.103

TO: All Interested Persons,

1. On October 30, 1980, the Montana Fish and Game
Commission published notice of a public hearing on a
proposed amendment of a rule relating to priorities for
special permits at page 2845 of the 1980 Montana Adminis-
trative Register, issue No. 20.

2. The commission has amended the rule as proposed
to gradually phase out the priority system for hunters
applying for limited special moose, sheep, and geoat permits.

3. The comments received at public hearing and at
the Helena office by letter number some 181. For this
reason, individual responses will not be made to each and
every comment received in this matter. The record of these
comments., the hearing examiner's report, and the commission
proceedings in relation to this rule are availabkle for
examination at the department's lelena office.

In summarizing the comments received, most commenters
felt that the oviginal reason for implementing the preference
system was sound and still exists. A majority of those
commenting favored continuing the system, with the under-
standing that if it must bhe done away with, a ¢radual phase-
out was preferred to an immediate discontinuance of the
system. Many suggestions werc made with regard to improving
the current system so that it could be centinued., with
support of the concept of paying more to participate,
including the establishment of a trophy fee and/or imposing
a nonrefundable fee for those who wished to participate.
Suggestions were alsgo presented to eliminate or improve
upon the "inverse pyramid" effect of the current system.
There was feeling expressed that the commission and the
department had a moral obligation, if not a contractual
one, to the hunters who had been participating in the system.
Scme commenters felt the problem was with the department's
operation of the svetem rather than with the system itself.

After due consideration, the commission determined the
r:asons presented by the department for a 3-year phase-out
of the system were sufficient and not overcome by objectors'
comments, and amended the rule as proposed.

os . Klahunde, Chairman
ontana Fish & Game Commission

Certified to Secretary of State December 30, 1980
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BEFORE THE BOARD OF CRIME CONTROL
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF THE
Amendment of Rule ) AMENDMENT QF RULE
23.14.413 ) 23.14.413

TO: All Interested Persons:

1. On November 14, 1980 the Board of Crime Control pub-
lished notice of a proposed amendment to rule 23.14.413 concern-
ing certification reguirements for peace officer trainces
attendance and performance at certified training courses on
pages 2889 and 2890 of the 1980 Montana Administrative Reqgister,
issue number 21,

2. The agency has amended the rule as proposed.

3. Ho comments or testimony were received. The agoncy has
amended the rule because it sets forth the firearms qualifica-
tion score for the basic course and for fircarms qualification
scores for all other courses where firearms qualification is
required for certification purposes. All of these courses have
becn upgraded to combat style exercises using silhouette targots
in contrast to the previous courses utilizing bullscove targets.
The scoring is different, thus necessitating an uparading in the
required qualifying scores. The various statces with POST pro-
grams have upgraded their firearms gualifying courses and scoresg
to the level proposed here. The POST advisory council's
objective is to maintain similar standards with othor states!'
programs whenever the courses are similar.

B AZ{& dj{g«n‘-- N
Administrat

Certified to the Secretary of State December 17, 1980
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS

In the matter of the Amendment) NOTICE OF AMENDMENT OF ARM

of ARM 40.30.414 subsections ) 40.30.414 (3),(4) EXAMINATIONS
(3) and (4) concerning examina-)

tions. )

TO: All Interested Persons:

1. On November 28, 1980, the Board of Nursing Home Adminis-
trators published a notice of proposed amendment of ARM 40.30.414
subsections (3) and (4) concerning examinations at pages 2962-
2963, 1980 Montana Administrative Register, issue number 22.

2. The board received a comment from David Ness, Staff
Attorney for the Administrative Code Committee in regard to
the listed authority and implementing sections. The board
should have c¢ited section 37-9-203, MCA as an authority section
and scctions 37-9-203(1)and 301, MCA as implementing sections.

Comments were also received from Richard York, Nursing
Hlome Administrator, who currently has a candidate that meets
the existing requirements and asked if the candidate may be
"grandfathered in" under the existing requirement. Otherwise,
he appreclates that the board is trying to "clearly define"
the requirements for admission to examination.

Larry Scanlon, Chairman Custer County Commissioners,
stated feelings of the commissioners that more alternates
should be provided; that some allowance should be made for
"field experience without the college", (i.c., owning and
operating a small business for a number of years) or longer
periods of working in the field of nursing home administration
either as an administrator or as an assistant.

Donald Peterson, Nursing Home Administrator, stated
the proposed requirments were much too limited, there were
other college courses that qualify persons equally as well
as the 2 yecars of college in business administration and con-
aideration to expanding that reguirement should be given.

Also, exceptions to (a) and (b) are much too restrictive;

that many other baccalaurecate programs would adequately qualify
persons to enter the nursing home administration field such

as social worker, nursing and other areas of business of school
administration.

An invitation to attend the meeting wherc the bhoard discus-
sed the changes in the rule had been mailed to Ron Scmingson,
President of the Montana Nursing Home Administrators Association
and Rose Skoog, Executive Director, (even through Mr. Scmingson
chose not to attend). Ms. Skoog failed to voice any objections
during the board discussion concerning the promulgation of
this set of rules. The board has determined that neighboring
states have more stringent requirements for licensure than
Montana. Because the board has been striving to upgrade the
qualifications for nursing home administrators, they will
proceed with the amendment of the rule as proposed.

Montana Administrative Reyister 1-1/15/51



Should at some future date, the need for alternatives
become of major concern, the board will again review these
rules for possible alternatives.

3. The board is amending the rule for the rcasons stated
above and those stated in the notice.

BOARD OF NURSING HOME
ADMINISTRATORS
MRS. H.E. GERKE, CHAIRMAN

- Y
DEPARTMENT OF PROFESSICONAL
AND OCCUPATIONAL LICENSING

Certified to the Secretary of $tate, January 5, 1981.
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VOLUME NO. 37 OPINION NO. 117

SUBDIVISIONS - Occasional sales, computation of twelve-month
limitation;

LAND - Subdivisions, occasional sales, twelve-month limi-
tation.

HELD: The twelve-month limitation period on occasional
sales of land in 76-3-207(1)(d)} and 76-3-103(7)
commences with the actual transfer of interest in
the parcel of land from the grantor to the
grantee.

23 December 1980

Ted O. Lympus, Esdg.
Flathead County Attorney
P.0. Box 1516

Kalispell, Montana 59901

Dear Mr. Lympus:
You have requested my opinion on the followihg question:

When does the twelve-month time period for
occasional sales begin to run?

Section 76-3-207 provides that certain land transfers are
not subdivisions, including:

(1) ...

(d) a single division of a parcel outside of
platted subdivisions when the transaction is an
occasional sale.

Section 76-3-103(7) defines "occasional sale" as '"one sale
of a division of land within any 12-month period." An
occasional sale is nonetheless subject to the surveying
requirements of 76-3-401.

The gquestion you have raised 1is whether the twelve-month
period begins to run with the filing of a certificate of
survey under 76-3-401, et seq., or whether it begins to run
with the actual sale of the particular parcel. You have
correctly suggested that the period begins with the sale
itself.
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This 1is the obvious and necessary conclusion from the face
of the statutes noted above. They prohibit a person from
making more than one occasional sale in a twelve-month
period. They do not prohibit the filing of more than one
certificate of survey in a twelve-month period. Since both
"occasional sale" and '"certificate of survey" are defined in
76-3-103, it 1is clear that if the legislature had intended
the filing of the certificate to be the significant act they
would have so provided. The filing of the certificate
merely creates the parcel for purposes of the Subdivision
and Platting Act. It 1s the actual sale, however, that is
restricted by 76-3-207(1)(d). A sale is the actual transfer
of title from the grantor to the grantee. DeMers v. Q'Leary,
126 Mont. 528, 534, 254 P.2d 1080, 1084 (1953).

THEREFORE, IT IS MY OPINION:

The twelve-month limitation period on occasional sales
of land in 76-3-207(1)(d) and 76-3-103(7) commences
with the actual transfer of interest in the parcel of
land fyom the grantor to the grantee.

J/MIK .
" Attorney Gene
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VOLUME NO. 38 OPINION NO. 118

CONTRACTORS - Public;

CONTRACTORS - Public contractors license tax;

CONTRACTS - Public construction;

TAXATION AND REVENUE - Public contractors license tax;
MONTANA CODE ANNOTATED - Sections 15-501-101, 15-50-205 and
15-50-207.

HELD: The turnkey method of production of new public
housing units is a public contract subject to the
public contractor's licensing tax.

31 December 1980

Jeffrey M. Sherlock, Esq.
City Attorney

Civic Center Building
Helena, Montana 59601

Dear Mr. Sherlock:
You have requested my opinion on the following question:

Whether a ‘'"turnkey" contract of sale between a
public housing authority and a private contractor,
executed pursuant to a regulation of the United
States Department of Housing and Urban Development
is a contract for performing public construction
as contemplated by the Montana statutes imposing a
public contractor's tax.

A public contractor's license tax 1is provided for in
sections 15-50-101 through 15-50-303, MCA. This tax has
been imposed in Montana in some form since 1935. Pursuant
to these statutes, licensed public contractors are required
to pay to the state a sum (denominated an additional license
tax) equal to one percent of the grogs receipts from public
contracts. § 15-50-205, MCA.

wWhether this tax ultimately results in an overall increase
in a public contractor's tax liability 1s dependent upon
each contractor's particular income tax and property tax
position in any given year. Pursuant to section 15-50-207,
MCA, a public contractor is entitled to a credit against his
corporation license, income, and/or personal property taxes
for amounts paid as public contractor taxes. §15-50-207,
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MCA. For purposes of the public contractor's license and
tax, a public contractor is defined as follows:

...any person who submits a proposal to or enters
into a contract for performing all public con-
struction work in the state with the federal
government, state of Montana or with any board,
commission, or department thereof, or with any
board of county commissioners or with any city or
town council or with any agency of any thereof, or
with any other public board, body, commission, or
agency authorized to let or award contracts for
any public work when the contract cost, value, or
price thereof exceeds the sum of 51,000. §15-50-
101(¢1)(a), MCA.

In July of 1979, the Helena Housing Authority, a public body
created by ordinance of the city of Helena pursuant to the
terms of Title 7, chapter 15, part 44, MCA, entered into a
so-called "turnkey" contract of sale with a private con-
struction company. The "turnkey" contract is one of the
alternative legal vehicles which a public housing authority
may utilize pursuant to federal regulations to secure new
public housing units funded in large measure by the federal
government .

There can be no doubt that the contract in question is a
public contract. The precise 1issue presented by this
opinion request is whether a "turnkey" contract 1is a
contract for performance of construction work as contem=
plated by section 15=-50-101(1)(a), MCA.

A detailed description of the procedures involved in the
"turnkey" method of providing public housing units can be
found at 24 CFR 841.201, et seg. (l980). Numerous agree-
ments are involved. The basic concept is, however, that the
Public Housing Authority (PHA) contracts for a completed
development to be produced by the developer on his own land
and with payments to be made upon the "turning over the
keys" of the development to the PHA. See, Burstein, '"New
Techniques For Public Housing", 32 LT CONTEMP. PR 528
(1967).

...The turnkey system completely reverses the
traditional method of producing public housing--
site acgqguisition by purchase or condemnation,
preparation of competitive-bidding type plans and
specifications by an architect retained by the

1-15/51 Montana Adminlstrative Reoister



[PHA|, competitive bidding and award, and con-
struction by the low bidder.

Burnstein at 530.

Despite the substantial differences between the "turnkey"
method and the traditional process for providing public
housing units, 1t would be simplistic to view the arrange-
ment as a mere contract of sale. From the initial designa-
tion of the "turnkey" developer to the signing of a letter
of 1intent, contract of sale and through the construction
process, mutual obligations arise and strict controls are in
place.

One such example is site acguisition:

The PHA shall not authorize a turnkey developer to
acquire a site, or to make a commitment to acquire
a site until after the execution of [the contract
between HUD and the PHA authorizing the particular
development]. ... Ownership of the site by the
developer...shall be accomplished prior to...
commencement of construction.

24 CFR 841.114(c)(1980).

Similarly, the turnkey agreement for the project here at
issue provides:

2.6 Inspections During Construction.

(a) A Clerk-of-the~Works shall make routine
inspections of the sites. Members of the Helena
Housing Authority Board and staff as well as the
inspecting architect and HUD employees shall have
free access to the construction sites to make
inspections to determine conformity with Contract.
All comments concerning inspections will be com-
municated to the Seller through the Purchaser's
inspecting architect. The results of the Pur=-
chaser's inspection shall be incorporated in
written reports which shall include any observed
defects or deficiencies in the 1lmprovements.
Purchaser shall send copies of these reports,
within five (5) working days of each inspection,
to the Seller and to the Seller's architect for
the project. In the event of any dispute as to
compliance with Exhibit B, which arises in the
course of the work and which cannot be resolved
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between Purchaser and Seller, the‘Purchaser, upon
request by the Seller, will estimate the amount
required for correcting the defect or deficiency.

wWhether the turnkey production method involves a public
contract for construction work has not been decided or
discussed by the Montana Supreme Court or 1in previous
opinions of the Attorney General. A number of decisions
from other jurisdictions reviewing the applicability of
state competitive bidding statutes to turnkey projects
contain no discussion of the 1ssue here presented. See
e.g., Lehigh Const. Co. v. Housing Auth., 56 N.J. 447, 267
A.2d 41, 42 (1970).

whether the statute contemplates the application of the tax
to turnkey contracts is a function of what the legislature
intended, which intention is derived from the plain meaning
of the language employed. Dunphy v. Anaconda, 151 Mont. 76,
79, 438 P.2d 660 (1968). A construction of the statute
which will best give effect to that intent is mandatory.
Great Northern v. Co. v. P.S.C,, 88 Mont. 180, 20€, 293 P.
394 (1930).

As discussed previously, a turnkey contract is a departute
from the +traditional legal vehicles utilized to procure
public housing. Nevertheless, all of the essential elements
identified in the language of the statute are present.

First, the contract is between a person and a public agency.
Second, the wvalue of the contract exceeds the sum of one
thousand dollars. Third, the contract contemplates con-
struction.

The series of contraccs which characterize the turnkey
method involve the construction of units which pass upon
settlement into public ownership and which, although
privately financed during construction, involve a series of
enforceable governmental commitments of one hundred percent
funding upon which private lenders rely.

wWhile, as previously noted, the final agreement is denom-
inated a contract of sale, the fact that what is sold in the
agreement must first be constructed according to rlgld
guidelines leads to the unavoidable conclusion that this is
a public construction contract within the meaning of the
public contractors taxing statute.
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Two opinions of the Supreme Court of Montana and amendments
to this legislation throughout its history shed considerable
light on the legislative intent. See Peter Kiewit Sons Co.
v. State Board of Equalization, 161 Mont. 140, 505 P.2d 102

(1973); sState ex rel. Schultz-Lindsay v. State Board of
Equalization, 145 Mont. 380, 403 P.2d 635 (1965).

In Peter Kiewet, supra, the court described the recent
legislative history of Title 15, chapter 50, as follows:

In March 1965, in an attempt to ensure the payment
of state and local taxes by contractors working in
the state, Chapter 277, Laws 1965, was passed by
the legislature. The problem arose because some
contractors working in the state did not report
all of their equipment to county tax assessors,
who were attempting to impose county property tax
on those contractors. Also, some contractors
working in the state would not file corporate
personal 1income tax returns which would have
fairly reflected their business profits from
within the state. 161 Mont. at 143.

The 1965 tax applied only to non-resident contractors and
therefore was declared unconstitutional on equal protection
and other grounds in State ex rel. Schultz-Lindsay, supra.

In 1967 the Montana Legislature made an attempt, deemed
successful by the Supreme Court in Peter Kiewit Sons, supra,
to cure the constitutional deficiencies of the 1965 en-
actment. The statute, which presently continues substan-
tially unchanged was characterized by the court as:

...a revenue enforcing measure designed to operate
hand in hand with Montana's long standing personal
property tax and income tax, to ensure more
effective tax collection and reduce tax avoidance.
161 Mont. at 144.

Based upon this legislative intent, it is manifest that a
construction of the statute to exclude the turnkey method of
production of public housing units would frustrate the
legislative goal. Such a construction would mean that by
changing contract language any contractor could avoid the
tax on projects it was intended to include.

“lontana Adwministrative Negister
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THEREFORE, IT IS MY OPINION:
The turnkey method of production of new public housing
units 1is a public contract subject to the public con-
tractor's licensing tax.

Ve tryly
A i

KE GRE o N
Attorney General
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