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N 0 T I C E 

Information Relatina to 
New Subscriptions to the 

A D M I N I S T R A T I V E R U L E S 0 I= M 0 N T A N A 

The Administrative Rules of l~ntana arc being recodified 
and will be available in September, 1980. A set is compri,~ed 
of the rules of the executive aaoncies of Mont.anii which have 
been designated by the Monlanii Administrative Procedure Act for 
inclusion in the code. There are 17 loose leaf bindcers to a 
set housing approximately 7000 pages. Cost, par set, is $175.00. 
An additional charge of $15.00 will be made for Lhe September 
and December 1980 replacement pages to the recodified set. If 
you are interested in purchasing a set please use the order 
blank below and submit prior to June 1, 1980. 

Price of replacement rages for 1981 will be set and billed 
approximately December 15, 1980. 

This information is for now subscribers only. Currenl 
subsc:r ibors will receive information on replacement pacws by 
mail. 

To: F'Rl\NK MURRAY 
Secretary of SLate 
CapiLol Bldg, Rm 202 
Helena, MT 59601 

Please place my order for AdminisLrative Rules of llontana cEo 

indicated below. I understand a statement for this order will 
be sent July 15, 1980, and must be paid before my order will he 
shipped in September, 1980. 

1\dministrative Rulf..~s of Montana 

September and December ·~qes 

Name 

Address 

City, State & Zip Code 

sct(s) fJ $!75.00 

Sl't (s) ('l ~~ lS. 00 $ 

9-5/15/80 



NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code. Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the Secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the pro­

cedural requirements of the Montana Administrative Procedure 

Act. The Committee has the authority to make recommendations 

to an agency regarding the adoption, amendment, or repeal of 

a rule or to request that the agency prepare a statement of 

the estimated economic impact of a proposal. In addition the 

Committee may poll the members of the Legislature to determine 

if a proposed rule is consistent with the intent of the Legis­

lature or, during a legislative session, introduce a Joint 

Resolution directing an agency to adopt, amend, or repeal a 

rule. 

The Committee welcomes comments from the public and 

invites members of the public to appear before it or to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

The address is Room 138, State Capitol, Helena, Montana 59601. 

Montana Administrative Register Q-5/15/llO 



NOTICE: The July 1977 through June 1979 Montana Administrative 
Registers have been placed on microfiche. For information, 
please contact the Secretary of State, Room 202, Capitol Building, 
Helena, Motnana, 59601. 

MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 9 

TABLE OF CONTENTS 

NOTICE SECTION 

ADHINISTRATION, Department of, Title 2 

2-2-47 (Board of Examiners) Notice of Pro­
posed Repeal of Rules Relating to the Procedures 
to be Followed in Applying for Vietnam Veterans' 

Page Number(s) 

Bonus. No Public Hearing contemplated. 1287-1288 

2-2-48 Notice of Proposed Repeal of Rules 
S~ecifying the Organization and Procedure of 
the Now Defunct· State Depository Board. No 
Public Hearing Contemplated, 1289-1290 

2-2-49 (Merit system) Notice of Proposed 
Reneal of Rule Relating to Retirement. No 
Public Hearing Contemplated. 

AGRICULTURE, Denartment of, Title 4 

4-2-61 Notice of Public Hearing for the 
Repeal of the Present Rules Implementing the 
Montana Environmental Policy Act; and Adontion 
of Revised Rules Implementing MEPA. 

4-2-62 Notice of Pronosed Repeal of a Rule 
Pertaining to Environmental Protection Agency 
Policv Statements on Institution of Pesticide 
Enforcement. No Public Hearing Contemplated. 

-i-

1291 

1292-1293 

1294-1295 
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BUSINESS REGULATION, Department of, 'T'itle 8 

8-2-43 (Board of Milk Control) Notice of 
Public Hearing on the Amendment of 'lule Re­
lating to Pricing Rules - Distributors 
Formula. 

FISH, WILDLIFE AND PA~KS, Department of, Titl~ 12 

12-2-94 Notice of Proposed 'lepeal of a Rule 
Relating to ~igratory Waterfo~l Permits. ~o 
Public Hearing Contemplated. 1 

12-2-95 Notice of Proposed Amendment of a 
Rule Relating to Special Licenses. No 
Public Hearing Contemnlated. 

Page Number(s) 

1296-1298 

1299 

1300-1301 

HEALTH AND ENVIRON~ENTAL SCIENCES, Department of 1 Title 16 

16-2-140 Notice of Proposed Amendment of 
Rules Relating to Imrnuniz at ion Standards for 
Schools. No Public Hearing contemplated. 

JUSTICE, Department of, Title 23 

23-2-49 Notice of Prooosed Amendment of Bule -
Anplicants for Highway Patrol. No Public 
Hearing Contemplated. 

23-2-50 Notice of Pronosed Reneal of Rules -
Operation of Highway ~atrol B~reau. No 
Public Hearing Contemplated. 

23-2-51 Notice of Proposed Amendment of Rule -
Posting Bond Monies with Court. No Public 
Hearing Contemplated. 

23-2-52 Notice of Proposed Amendment of Rule -
Authorized Emergency Vehicles. No Public 
Hearing Contemplated. 

23-2-53 Notice of Proposed Repeal of Rules -
Enforcement of Traffic Laws by the Highway 
Patrol. No Public Hearing Contemplated. 

23-2-54 Notice of Proposed Repeal of Rules -
Registrar's Bureau. No Public Hearing 
Contemplated. 

23-2-55 Notice of Proposed Amendment of 
Rule - Dealer Lot Exemptions. No Public 
Hearing Contemplated. 
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1302-1306 

1307-1311 

1312-1313 

1314-1315 

1316-1319 

1320-1321 

1322-1323 

1324-1325 



23-2-56 Notice of Prooosed Repeal of Rules -
Fire Marshal Bureau. ·No Public Hearing 
Contemplated. 

23-2-57 Notice of Proposed Repeal of Rule -
Introduction - Providing for the Duties of 
The Public Safety Di_vision. No Public 
Hearing Contemplated. 

LIVESTOCK, Deoartment of, Title 32 

32-2-82 Notice of Proposed Amendment of Rule 
Relating to Clarifying Horse Import Requirements. 

Page Number (s) 

1326-1327 

1328-1329 

No Public Hearing Contemplated. 1330-1331 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

36-15 Notice of Public Hearing for Adoption 
of Rules Pertaining to Electricity Shortages. 
(Governor's Emergency Powers During 
Electricity Shortages.) 

36-16 Notice of Public Hearing for Adootion 
of Rules Pertaining to Petroleum Shortages. 
(Governor's Emergency Powers During Petroleum 
Fuels Shortages.) 

36-17 Notice of Proposed Repeal of Rules 
Relating to Renewable Resource Development 
Loans to Ranchers and Farmers. 

36-18 Notice of Proposed Repeal of Rule Re­
lating to Grass Conservation and Soil 
Conservation Bureau Rules. No Public Hearing 
Contemplated. 

36-19 Notice of Proposed Reoeal of Rules 
Relating to the Designation of a controlled 
Groundwater Area. No Public Hearing Con­
templated. 

1332-1347 

1348-1357 

1358 

1359 

1360-1361 

PROFESSION~L AND OCCUPATION~L LICENSING, Department of, Title 40 

40-10-7 (Board of Architects) Notice of Pro-
posed Amendment of Rules Relating to Rules 
and Regulations - Reciprocity - Qualifications 
Require.d for Architects Registered Outside 
Montana. No Public Hearing Contemplated. 

40-78-22 (Board of Pharmacists) Notice of 
Proposed .~endment to Rule Relating to 
Statutory Rules and Regulations - Dangerous 
Drugs. No Public Hearing Contemplated. 

~iii-

1362-1363 

1364-1365 

9-5/15/80 



40-90-6 (Board of Psychologists) Notice 
of Proposed Amendment of Rule - Code of 
Professional Conduct. No Public Hearing 

Page Number(s) 

Contemplated. 1366 

40-94-13 (Board of Public Accountants) 
Notice of Proposed Repeal of Rule - Examin­
ation - Al)plications, Fees and Inactive List. 
No Public Hearing Contemplated. 1367-1368 

40-106-7 (Bbard of Water Well Contractors) 
Notice of Rencal o.f Rule - Duplicate or 
Lost Licenses. No Public Hearing Contemplated. 1369 

OFFICE OF THE SECRETARY OF STATE, Title 44 

44-2-14 Notice of the Proposed Repeal and 
Revision of Rules in Title 1, Chapter 2 1 

General Provisions. No Public Hearing 
contemplated. 1370-1371 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

46-2-235 Notice of Public Hearing on Proposed 
Amendment of Rules Relating to the Reimbursement 
for Skilled Nursing and Intermediate Care Services, 
Reimbursement Method and Procedures. 1372-1390 

46-2-236 Notice of Proposed Repeal of Rules 
Pertaining to Medical Assistance Provisions 
for Emergency Situations. No Public Heari'1g 
Contemplated. 

46-2-237 Notice of Proposed Repeal of Rules 
Pertaining to Personal care Home Services. 
No Public Hearing Contemplated. 

46-2-238 Notice of Proposed Repeal of Rules 
Relating to Obsolete Miscellaneous Programs 
Dealing with Social Services. No Public 
Hearing Contemplated. 

46-2-239 Notice of Proposed Reneal of 
Rules Relating to Obsoiete Miscellaneous 
Programs Dealing with Social Services. 
No Public Hearing Contemplated. 

46-2-240 Notice of Proposed Repeal of Rules 
Relating to Obsolete Miscellaneous Programs 
Dealing with Social Services. 

46-2-241 Notice of Proposed Repeal of Rule 
Relating to Obsolete Miscellaneous Programs 
Dealing with Social Services. No Public 
Hearing Contemplated. 
9-5/15/80 -iv-

1391-1392 

1393-1394 

1395-1396 

1397-1398 

1399-1400 

1401-1402 



46-2-242 Notice of Proposed Repeal of Rule 
Relating to Obsolete Miscellaneous Programs 
Dealing with Social Services. No Public 
Hearing contemplated. 

46-2-243 Notice of Proposed Amendment of Rule 
Relating to Medical Assistance, Services 
Provided, Amount, Duration --Transportation 
and Per Diem. No Public Hearing Contemplated. 

46-2-244 Notice of Public Hearing for Adoption 
of a Rule Listing Excluded Services Under the 
Medicaid Program. 

46-2-245 Notice of Public Hearing for Adoption 
of a Rule Relating to Certification of Persons, 

Developmental Disabilities Program. 

46-2-246 Notice of Public Hearing on Proposed 
Amendment of Rule and Adoption of Rules 
Relating to Medical Assistance, Private Duty 
Nursing Services. 

46-2-247 Notice of Proposed Amendment of 
Rule Relating to Medical Assistance, Transporta­
tion and Per Diem. No Public Hearing Contem­
plated. 

46-2-248 Notice of Public Hearing for Amendment 
of Rule and Adoption of Rules Relating to 
Medical Assistance, Dental Services. 

46-2-249 Notice of Public Hearing £or Adoption 
of Rules Relating to Medical Assistance, ~ 
Occupational Therapy Services. 

46-2-250 Notice of Public Hearing on Proposed 
Amendment of Rule and Adoption of Rules Relating 
to ~ledical Assistance, Home Health Services. 

46-2-251 Notice of Public Hearing for the 
Amendment of Rule Relating to .Medical Assistance 
Psychological Services, Reimbursement. 

Page Number(s) 

1403-1404 

1405-1406 

1407-1408 

1409-1411 

1412-1413 

1414-1415 

1416-1427 

1428-1429 

1430-1432 

1433- 1434 

46-2-252 Notice of Proposed Adoption of a Rule 
Relating to Medical Assistance, Services Provided. 
No Public Hearing Contemplated. 1435-1436 

46-2-253 Notice of Proposed Amendment of Rule 
and Adoption of Rules Relating to Medical 
Assistance, Home Dialysis for End Stage Renal 
Disease. No Public Hearing Contemplated, 

-v-

1437-1439 
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46-2-254 Notice of Public nearing on Proposed 
Amendment of Rule and Adoption of Rules Relating 
to Medical Assistance, Physical and Occupational 

Page Number(s) 

Therapy Services. 1440-1443 

46-2-255 Notice of Proposed Adoption of Rules 
and Repeal of Rule Relating to Medical .1\ssistance. 
Eligibility. No Public Hearing Contemplated. 1444-1452 

46-2-256 Notice of Proposed Adoption of Rules 
Relat~ng to Medical Assistance, Audiology Services. 
No Public Hearing Contemplated. 1453-H55 

46-2-257 Notice of Proposed Adoption of Rules 
Relating to Medical Assistance, Early Periodic 
Screening Diagnosis and Treatment. No Public 
Hearing Contemplated. 

46-2-258 Notice of Public Hearing on Proposed 

1456-1457 

Amendment to Rule and Adoption of Rules 1458-1460 
Relating to Medical Assistance, Ambulance Services. 

46-2-259 Notice of Proposed Repeal of Rule 
Relating to Medical As·sistance, Providers of 
Services. No Public Hearing Contemplated. 

46-2-260 Notice of Proposed Repeal Relating 
to Medical Assistance, Third Party Liability 
Cases. No Public Hearing Contemplated. 

46-2-261 Notice of Public Hearing for Adoption 
of Rules and Repeal of Rules Relating to 
Evaluating Income of Applicants and Recipients 
in the APDC Program. 

46-2-262 Notice of Public Hearing on Prooosed 
Amendment of Rule Relating to AFDC, Amount of 
Assistance. 

46-2-263 Notice of Proposed Amendment of Rule 
Relating to Day Care Assistance Eligibility. 
No Public Hearing Contemplated. 

SUPERINTENDENT OF PUBLIC INSTRUCTION, Title 48 

48-2-23 Notice of Proposed Repeal of Rules 
Relating to the Governance and Administration, 
Personnel, Programs, Funding and Evaluation for 

1461-1462 

1463-1464 

1465-1469 

1470-1471 

1472-1474 

Vocational Education. 1475 
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48-2-24 Notice of Proposed Amendment of 
Rule Relating to Supervisors of Special 

Page Number(s) 

Education. No Public Hearing Contemplated, 1476-1477 

48-2-25 Notice of Proposed Repeal of Rule 
Relating to Soecial Education Suoervision 
and Policy on- Planning Preoared ·for the 
Board of Public Education by the Superintendent 
of Public Instruction. 1478 

48-2-26 Notice of ProPosed Adootion of Rules 
Relating to the Definition of ''Deaf-Blind" 
and "Multihandicapped". No Public Hearing 
Contemplated. 1479-1480 

RULE SECTION 

ADMINISTRATION, Department of, Title 2 

~odel Procedural Rule 

REP Applicability of Rules 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

REP 

REP 

Bird Art stamp Contest Rules 

Sale of Unused or Outdated Bird 
Art Stamps 

JUSTICE, Department of, Title 23 

NEW Precursors to Dangerous Drugs 

LAB~~p INDUSTRY, Department of, Title 24 

NEW School as Basis for Requalifying for 
Benefits - School reason Dr Voluntary 

1481 

1481 

1482 

1482 

1483 

Quit 1484 

REP Rules Relating to Definition of Total 
unemployment; Self-Employment; Additional 

REP 

Compensation 1485 

Rules Relating to Experience Rating; 
Classification of Employers and Assigning 
Rates; Notice to Employers of Classification 
and Rate; Substitution of New Account 
for Existing Account; ~lerging of Existing 
Accounts; Forms for Substitutions, 
Merging, Acquisitions; Reports by Employers; 
Processing of Bonuses, Lumo Sum Payments 1486 
Bi-1'/eekly Pay Periods 

-vii- 9-5/15/80 



LIVESTOCK, Dep~rtment of, Title 32 

REP 
NEW 

REP 

AMD 

REP 
NEW 

Manufactured Milk Products 

Relating to Milk and Egg Rules 

Relating Attorney General's Model 
Procedural Rules 

Relating to Implementation of .f>IEPA 

Page Number(s) 

1487 

1487 

1487 

1487-1488 

PUBLIC SERVICE REGULATION, ~artment of, Title 38 

NEW Minimum Filing Standards for Railroads 1489 

PROFESSIONAL AND OCCUPATIONAL LICENSING, Department of, Title 40 

REP 
NEW 

Procedural Rules 1490 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

REP 
AMD 
NEW 

AMD 

Relating to Medical Assistance 

Eligibility, Medical Resources 

SUPERINTENDENT OF PUBLIC INSTRUCTION, Title 48 

NEW 

AMD 

Establishing Policy for the Conduct 
of Vocational Education 

Requirements to Qualify as a Driver 
of Hontana School Buses. 

INTERPRETATION SECTION 

Attorney General's Opinions 
Opinion No. 

75 Counties - Intergovernmental Cooperation 

1491-1500 

1501 

1502 

1503 

Insurance - Local Government 1504-1506 

76 

77 

Gifts - Sheriff's 

Police Departments - Counties -costs 
for Investigation - Felony Offenses 

1507-1509 

1510-1512 

78 County Government - Interest - Municipal 
Government - Revenue Bonds 1513-1518 

9-5/15/80 -viii-



Page Number(s) 

79 Conflict of Interest -· Municipal Govern-
ment - Public Officers - Warrants 1519-~522 

-ix- 9-5/15/80 
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Certified to the Secretary of State 
·rA·) , - ; 

.'c( .(/ ' 

9-5/15/80 MAR Notice No. 2-2-47 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rules ARM 2-3.22(1)-02200 
and ARM 2-3.22(2)-P2210, 
specifying the organization 
and procedure of the now 
defunct State Depository 
Board 

TO: All Interested Persons: 

NOTICE OF PROPOSED REPEAL 
OF RULES ARM 2-3.22(1)-02200 
and ARM 2-3.22(2)-P2210, 
specifying the organization 
and procedure of the now 
defunct State Depository 
Board - NO PUBLIC HEARING 
COMTEMPLATED 

1. On June 16, 1980, the Department of Administration 
proposes to repeal rules ARM 2-3.22(1)-02200 and ARM 2-3.22(2)­
P22lO, specifying the organization and procedures of the 
now defunct State Depository Board. 

2. The rules proposed to be repealed are on page 2-35 
of the Administrative Rules of Montana. 

3. The agency proposes to repeal these rules as part 
of the recodification efforts of the Department of Administration 
under sections 2-4-321 through 2-4-323, Montana Code Annotated, 
and because the State Depository Board was abolished by the 
Montana Legislature by Ch. 61, L. 1977, sec. 11. 

4. Interested parties may submit their data, views, 
or arguments concerning the proposed repeals in writing 
to John Bobinski, Staff Attorney, Department of Administration, 
Insurance and Legal Division, Capitol Station, Helena, Montana 
59601, no later than June 13, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views, and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to John Bobinski, Staff Attorney, 
Department of Administration, Insurance and Legal Division, 
Capitol Station, Helena, Montana 59601, no later than June 13, 
1980. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the Leg­
islature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admini­
strative Register. Ten Percent of those persons directly 
affected has been determined to be 69,441 persons based on the 
population of the State of Montana (1970 census). 

7. The authority of the Department to make the proposed 
rules is based on section 2-4-322, MCA, and Ch. 61, L. 1977, 
sec. 11, and the rule implements sections 2-4-321 through 
2-4-323, MCA. 

MAR Notice No. 2-2-48 9-5/15/80 
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By:~aL 
David M. Lewis, Director 
Department of Administration 

Certified to the Secretary of State '-J l Ju~{ / /9 J(; 
(/ 

9-5/15/80 MAR Notice No. 2-2-48 
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BEFORE THE MERIT SYSTEM COUNCIL 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rule ARM 2-3.34(74)-S34590, 
concerning retirement 

NOTICE OF PROPOSED REPEAL 
OF RULE ARM 2-3.34(74)­
S34590 concerning retire­
ment - NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons: 

1. On June 16, 1980, the Merit System Council proposes to 
repeal rule ARM 2-3.34(74)-S34590, concerning retirement. 

2. The rule proposed to be repealed is on pages 2-60.Jj 
and 20-60.K of the Administrative Rules of Montana. 

3. The agency proposes to repeal this rule because of 
changes in the laws affecting retirement making it obsolete. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed repeal in writing to John 
Bobinski, Staff Attorney, Department of Administration, Insur­
ance and Legal Division, Capitol Station, Helena, Hontana 
59601, no later than June 13, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views, and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to John Bobinski, Staff Attorney, 
Department of Administration, Insurance and Legal Division, 
Capitol Station, Helena, Montana 59601, no later than June 13, 
1980. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the Legis­
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be direct­
ly affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Hontana Administrative 
Register. Ten Percent of those persons directly affected has 
been determined to be 230 persons based on the number of merit­
system employees. 

7. The authority of the council to make the proposed rule 
is based on section 2-18-105, MCA, and the rule implements sec­
tion 2-18-105, MCA. 

By ~-g:4 52<~ R~n Joseyhl):Haliliton 
Chairman, Merit System Council 

Certified to the Secretary of State 

MAR Notice No. 2-2-49 9-5/15/80 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of Rules 4.2.070, 4.2.080, 
4.2.090, 4.2.100, 4.2.110, 
4.2.120, 4.2.140, 4.2.150 
pertaining to the implemen­
tation of the Montana Envir-) 
onmental Policy Act; and the) 
adoption of new rules I ) 
through X implementing HEPA ) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING FOR 
THE REPEAL OF THE PRESENT 
RULES IMPLEMENTING THE MONTANA 
ENVIRONMENTAL POLICY ACT; AND 
ADOPTION OF REVISED RULES 
IMPLEMENTING MEPA 

' On June 16, 1980, at 9:30 a.m. a public hearing will 
be held in Room 225, Agriculture-Livestock Building, Helena, 
Montana, to consider repeal of the present rules (with the ex­
ception of 4.2.130, the fee bill rule) implementing the Montana 
Environmental Policy Act, Chapter 1, Title 75, MCA, hereinafter 
referred to as "MEPA", and adoption of new rules pertaining to 
MEPA. 

2. Although the new rules are similar in many respects to 
the present rules, the format and many changes dictate that 
they be published as new rules. The new rules, as proposed for 
adoption, may be found in the notice section of 1979 ~JAR shown 
in MAR Notice No. 26-2-26, p. 768-779. The words Department and 
Board as used in Department of State Lands proposed rules shall 
mean Department of Agriculture as cited in MAR Notice No. 26-2-
26' p. 768-779. 

3. The new rules are being proposed to streamline the MEPA 
process, standardize the MEPA process among executive agencies, 
provide for more public participation in the EIS process, and to 
make other numerous changes in the implementation of MEPA. The 
proposed new rules are being proposed by adoption by several 
other executive agencies, and the hearing will be a joint hear­
ing by all agencies proposing adoption. 

4. Any person may submit data, views, or comments concern­
ing the proposed new rules either orally or in writing at the 
hearing. Written data, views, or arguments may be submitted to 
Raymond w. Brault, Department Attorney, Department of Agricul­
ture, Room 229, Agriculture-Livestock Building, Capitol Station, 
Helena, Montana 59601 any time before June 16, 1980. To be con­
sidered, mailed comments must be postmarked on or before June 16, 
1980. 

5. Raymond W. Brault, Department Attorney, Department of 
Agriculture, has been designated to preside over and conduct 
the hearing. 

6. The authority of the board and department to repeal 
and adopt is section 2-4-201 MCA (82-4203 RCM 1947). The code 

9-5/15/80 MAR Notice No. 4-2-61 
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provisions implemented are Part 1, Chapter 1, Title 75 and sec­
tion 75-1-201 MCA (69-6504). 

~b~----
Department of Agriculture 

Certified to the Secretary of State April 23, 1980. 

MAR Notice No. 4-2-61 9-5/15/80 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the repeal ) 
of Rule 4.10.800 pertaining ) 
to Environmental Protection ) 
Agency policy statements on ) 
Institution of Pesticide En-) 
forcement ) 

To: All Interested Persons 

NOTICE OF PROPOSED REPEAL OF A 
RULE PERTAINING TO ENVIRONMENTAL 
PROTECTION AGENCY POLICY STATE­
MENTS ON INSTITUTION OF PESTI­
CIDE ENFORCEMENT. NO PUBLIC 
HEARING CONTEMPLATED 

1. On June 16, 1980, the Department of Agriculture pro­
poses to repeal Rule 4.10.800, pertaining to Environmental Pro­
tection Agency Policy Statements on Institution of Pesticide 
Enforcement. 

2. The rule purposed for repeal is found on pages 4-123 
thru 4-125 of the Administrative Rules of Montana. 

3. The agency proposes to repeal this rule because Envir­
onmental Protection Agency policy el~minated the policy state­
ments on Institution of Pesticide Enforcement. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Raymond 
W. Brault, Department Attorney, Department of Agriculture, 
Room 229, Agriculture-Livestock Building, C~pitol Station, 
Helena, Montana 59601 no later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
repeal of rule 4.10.800 wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit that request along 
with any written comment he has to Raymond w. Brault, Department 
Attorney, Department of Agriculture, Room 229, Agriculture­
Livestock Building, Capitol Station, Helena, Montana 59601 no 
later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental subdivi­
sion or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held at 
a later date. Notice of the hearing will be published in the 
Montana Administrative Register. 

7. The authority of the agency to make the proposed repeal 
is based on Section 2-4-201 MCA (82-4203 RCM 1947). The code 
provisions implemented are Part 1, Chapter 1, Title 75 and sec­
tion 75-1-201 MCA (69-6504). 

9-5/15/80 MAR Notice No. 4-2-62 
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/?f~zk4b~ 
Department of Agriculture 

Certified to the Secretary of State May 2, 1980. 

MAR Notice No. 4-2-62 9-5/15/~0 
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BEFORE THE BOAKD OF MILK CONTROL 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT OF 
RULE 8-3.14(14)-Sl440(6), (b) AS 
IT RELATES TO AMENDMENT OF THE 
DISTRIBUTORS FORMULA: 
(Statewide Hearing June 23 & 24, 

) 
) 
) 
) 

1980)) 

NOTICE OF PUBLIC 
HEARING ON THE AMEND­
MENT OF RULE 8-3.14 
(l4)-Sl440 (Pricing 
Rules.) 

TO: All Interested Persons: 

1. on June 23rd and, if necessary, June 24th, 1980, at 
9:30a.m., MDT, or as soon thereafter as interested persons 
can be heard, a public hearing will be held at the department 
of highwav's auditorium in the new highway complex, highway 
12 east, Helena, Montana, 59601, to consider the amendment 
of rule 8-3.14(14)-Sl440. 

2. The proposed amendment would change the distributors 
formula for calculation of minimum prices of milk. 

3. The rule as proposed to be amended provides as 
follows: 

(b) The flexible economic formula which shall be used 
in calculating minimum on-the-farm wholesale and retail, 
jobber, wholesale, institutional and retail prices of Class I 
milk in all market areas of the state utilizes a November, 
1969 base equalling 100, an interval of 5.3 and consists of 
£~ve f5t seven (7) economic factors. It is used to calculate 
incremental deviations from the price which was calculated 
for the first quarter of 1974. The factors and their assigned 
weights are as follows: CONVERSION 

FACTOR WEIGHT FACTOR 
ill weeklY Wages - Manufacturing (MT) ~ ~20 

(Revl.sed) 
ill Weekly Wages = Mining (MT) 

(Revisecr-y-
lll Weekly wages - Transportation & 

Utilties (MT) 
(ReVl.Sed)-­

f~t Weekiy wa~ee - ~e~ai P~~vate 
fReviseat 

7% 

18% 

.0473934 

.1178628 

.,-43;'1:2l3i 

f~t (4) Wholesale Price Index (U.S.) 28% .~607076 
f3t (5) Pulp, Paper and Allied Products 12% .1142857 

(U.S.) 
f4t (6) Industrial Machinery (U.S.) 
f;t (7! Motor Vehicle and Equipment 

6% 
(US) 4% 

100% 

.0556586 

.0376294 

curre~~~~~=~ on Ju~ ~ 1976 to use revised data rather than 

The following Table will be used in computing distributor 
prices: 

TABLE II 
Handler Incremental Deviation from last official reading 

of present Formula. (December, 1973 = 122.10; Formula Base = 
November, 1969; Interval= 5.3.) 
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FORMULA INDEX 
i~i-:--3~ - '1:£5-:-54 
106.20 - 110.44 
i£6.,-6£ -= :He..-e<~ 
111.50- 115.74 
Hh'l~ -= T±6d4 
ll6.!W- 121.04 
±i'h>!B -:: 'i>!±.,-44 
12£.10- 126.34 
fi~.,-5£-;:; H6.,-'i'4 
127.40 - 131.64 
~-;:; Bih·B4 
132.70 - 136.94 
~-::~ 
138.00- 142.24 
~-=~ 
143.30 - 147.54 
~-=~ 
148.60 - 152.84 
~-= l<;.s .. ;l-4 
153.90 - 158.14 
454-dB -:: H~hS4 
159.20 - 163.44 
~-=~ 
164.50 - 168.74 
~-;:;~ 
169.80 - 174.04 
~-;:;~ 

175.10 - 179.34 
~-=~ 
180.40 - 184.64 
~-;:; ±8!;.,.{)4 
185.70 - 189.94 
m;±e -= ±9e·d4 
191.00- 195.24 
~-=~ 
196.30- 200.54 
~ -= ilee..-94 
201.60- 205.84 
~-=~ 
206.90 - 211.14 
~-=~ 
212.20 - 216.44 
~-=~ 
217.50-221.74 
~:: il~>! .. H 
222.80 - 227.04 
~-=~ 
228.10 - 232.34 
i!i!ll-:-5{) -::: i!;>i!.,-'74 
233.40 - 237.64 
~-=~ 
i!39.,-le - ~43.,.34 
i!-'14.,--'lfl - i!48.,-64 
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HANDLER INCREMENTAL DEVIATION 
$-fl..-B;! 

-5 
-e.e-~o 

-4 
e.,.ee 
-3 
e.e± 
-2 
e. e.;! 
-1 
B·dH 
0 
{j.,. B-4 
1 
e.,.e; 
2 
e .. e~ 
3 
e .. e-? 
4 
Q-.ee 
5 
e..-e9 
6 
G·.±B 
7 
e.,.±± 
8 
e .. ±~ 
9 
{i.,.'f.3 
10 
{i;H 
11 
B.'f.5 
12 
thi~ 

13 
S·d:.'i' 
14 
e.,.±e 
15 
B-;i9 
16 
e..-i!e 
17 
'l...i!i 
18 
e.,..;li! 
19 
e.-i!3 
e .. .;l4 
e ... i!5 

*Ne~E..---~h±~-e~ert-±s 
emeftded-te-re~±eet-a-twe 

eeftt-t$e.,.ei!t-red~et±eft-±fi 

the-d±str±b~ter~s-mar~±fi 
besed-eft-a-hal~-+~t-~ei±efi 
e~-wheie-m±±k7-as-erdered 
by-the-Beard-e~-M±ik 
Eofttrei-efi-Se~tember-'1:5, 
i'l't9.t 

(NOTE: This Chart is 
amended to reflect a two 
cent ($0.02) reduction in 
the distributor's margin 
based on a half (~J gallon 
of whole milk, as ordered 
by the Board of Mllk 
Control on July 24, 1976.) 
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4. The amendment to the rule is being proposed due to 
the petition of some members of the industry received in the 
offices of the department in March, 1980. 

5. Interested persons may present their data, views 
or arguments either orally or in writing at the hearing. 
Written data, views or agruments may also be submitted to 
Norman Grosfield, address below, no later than June 22, 1980. 

6. Norman H. Grosfield, Esq., p.o. box 512, Helena, 
Montana, ~9601, has been designated by the board and the 
department to preside over and conduct the hearing. 

7. The authority of the board of milk control to con­
duct this hearing is based on 81-23-302, MCA. IMP - same. 

BY ORDER OF THE BOARD OF MILK 
CONTROL 

CERTIFIED TO THE SECRETARY OF STATE m""f . 1980. 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of Rule 12-2.22(1)-52200 
Relating to Migratory 
Waterfowl Permits 

NOTICE OF PROPOSED REPEAL 
OF A RULE RELATING TO 
MIGRATORY WATERFOWL PERMITS 
NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons. 

1. At its first meeting after June 14, 1980, the 
Montana Fish and Game Commission proposes to repeal Rule 
12-2.22(1)-S2200 relating to migratory waterfowl permits. 

2. The rule proposed to be repealed is on page 12-57 
of the Administrative Rules of Montana. 

3. The agency proposes to repeal this rule because 
there is sufficient statutory authority elsewhere to render 
this rule unnecessary. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed repeal in writing to 
Robert F. \~ambach, Director, Department of Fish, Wildlife, 
and Parks, 1420 E. 6 Avenue, Helena, Montana 59601. Written 
comments in order to be considered must be received no later 
than June 12, 1980. 

5. If a person who is directly affected wishes to 
express his data, views, and arguments orally or in writing 
at a public hearing, he must make a written request for a 
hearing and submit this request along with any written com­
ments to Dr. Wambach at the above-stated address no later 
than June 12, 1980. 

6. If the department receives requests for a public 
hearing on the proposed repeal from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed repeal; from the Administrative Code Com­
mittee of the legislature; from a governmental subdivision 
or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be pub­
lished in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to 
be 25. 

7. The authority of the agency to make the proposed 
repeal is based on Sec. 87-1-201, MCA, and sec. 87-1-301, 11CA, 
and iwplements Sec. 87-3-403, MCA. 

/--) 

~;(~~!~~;~--;;:~ i!stfh19: _{[(~~~rid'~! cbai:ma~ 
Dept.Fish,IHldlife & Parks ,~ontana F~sh & Game Comm~ss~on 

Certified to Secretary of State April 22, , 1980. 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule l2-2.6(l)-S690 
relating to special licenses 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMEND­
MENT OF A RULE RELATING 
TO SPECIAL LICENSES 
NO PUBLIC HEARING 
CONTEMPLATED 

1. At its first meeting after June 14, 1980, the 
Montana Fish and Game Commission proposes to amend Rule 
12-2.6(1)-5690 relating to special licenses. 

2. The rule as proposed to be amended provides as 
follows: 

12-2.6(1)-5690 SPE€%Ab-n%€ENSES LIMITATION ON NUMBER 
OF HUNTING LICENSES (l) %H-aHy-~~eeia±-l~eeHee-eistrietT 
When the department sets a limitation or quota for the number 
of hunting licenses to be issued in any hunting district or 
other designated area, resident applicants shall receive at 
least 90% of the total epeeial hunting licenses to be issued 
for that game species in that district. Previeea;-iH-the­
eveHt When the number of resident applicants totals less 
than 90% of the quota for that district, theft all resident 
applicants shall receive a epeeia% hunting licenSe7 for that 
game species. The remaining epeeia% licenses will be issued 
to the nonresident applicants for that district by le~~ 
drawing. Any thereafter remaining epeeial licenses for that 
district shall be issued in such manner as the Pieh-aHd-6ame 
director shall determines. 

3. The rule is proposed to be amended to delete all 
references to special licenses as reflected by change in 
Montana law. The 90% quota applies to all licenses, not 
just special license~in districts where limitations are set. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment in writing to 
Robert F. Wambach, Director, Department of Fish, Wildlife, 
and Parks, 1420 E. 6 Avenue, Helena, Montana 59601. Written 
comments in order to be considered must be received no later 
than June 12, 1980. 

5. If a person who is directly affected wishes to 
express his data, views, and arguments orally or in writing 
at a public hearing, he must make a written request for a 
hearing and submit this request along with any written com­
ments to Dr. Wambach at the above-stated address no later 
than June 12, 1980. 

6. If the department receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed amendment; from the Administrative Code 
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Committee of the legislature; from a governmental subdivision 
or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be pub­
lished in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be 
25. 

7. The authority of the agency to make the proposed 
amendment is based on Sections 87-l-201 and 87-l-301, MCA, 
and implements Section 87-2-506, MCA. 

) ' 
/ ' . \ ,' ;;;?.;;; :' , .. 

Montana Fish & Game Commission 
•/ 

•.-L-{ ' , I "-··mJ-,.._~--1 
Robert F. Wambach, Director 
Dept. of Fish, Wildlife & Parks 

Certified to Secretary of State 

MAR Notice No. 12-2-95 
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BEFORE THE DEPARTMENT OF HEALTH JIND ENVIRON!4ENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules l6-2.18(10)-Sl8070, 
16-2.18(10)-Sl8071, 
16-2.18(10)-Sl8072, 
16-2.18(10)-Sl8075, 
16-2.18(10)-Sl8077, and 
16-2.18(10)-Sl807B, establish­
ing immunization requirements 
for public and private schools 

70: All Interested Persons 

NOTICE OF PROPOSED AMENDMENT 
OF RULES 16-2.18(10)-Sl8070, 

1E-2.18(10)-Sl807l, 
l6-2.18(10)-Sl8072, 
l6-2.18(10)-Sl8075, 
16-2.18(10)-Sl8077, 

and 16-2.18(10)-Sl8078, 
(Immunization Standards 

for Schools) 
NO PUBLIC HEARING CONTEMPLATED 

1. On June 16, 1980, the Department of Health and Er.­
vironmental Sciences proposes to amend rule 16-2.18(10)-Sl8070, 
definitions; rule 16-2.18(10)-Sl8071, stating immunization 
requirements for unconditional enrollment in school; rule 
16-2.18(10)-Sl8072, stating the documentation of immunization 
status acceptable for persons enrolled prior to August 1, 1980; 
rule 16-2.18(10)-Sl8075, setting requirements for conditional 
enrollment; rule 16-2.18(10)-Sl8077, religious or personal 
exemptions; and rule 16-2.18(10)-Sl807B, administrative exemp­
tions. 

2. The rules as proposed to be amended provide as follows: 
16-2.18(10)-Sl8070 DEFINITIONS The following definitions 

apply throughout this sub-chapter: 
(1) through (6) same 
(7) "School" means an institution for the teaching of in­

dividuals, the curriculum of which is comprLsed of the work of 
any combLnatLon of kLndergarten through grade 12. 

-f'i'f _ill same 

16-2.18(10)-Sl8071 REQUIREMENTS FOR UNCONDITIONAL ENROLL­
MENT (1) same 

(a) DTP, DT, or Td vaccine must be administered as fol­
lows: 

(i) For a child aged less than 7 years, four or more 
doses of diphtheria and tetanus toxoids and pertussis vaccine 
(DTP) and/or diphtheria/tetanus (DT) toxoids must be adminis­
tered, w~~ft at least one dose -feeesterr of which must be given 
after the fourth birthday~ unless (iii) below applies; 

(ii) For a person 7 years old or older who has not com­
pleted the above requirement, any combination of three doses 
of either DTP, DT, or Td is acceptable, w*th at least one dose 
of which must be given after the fourth birthday~ unless (iii) 
below aeelies; 

(LLL) A person enrolled for the first time prior to 
August I, 1980, need not have receLved a dose after h1s fourth 

ay; 
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~~~~r (iv) Pertussis vaccine is not required for a person 
7 years of age or older. 

(b) Polio vaccine must be administered as three or more 
doses of live, oral, trivalent poliomyelitis vaccine, w~~fi at 
least one dose ~boes~e~r of which must be given after the 
fourth birthday. unless the person receiving the vaccine was 
enrolled for the first t~me prior to August 1, 1980. 

(c) through (d) same 
(2) same 
(a) For DTP, DT, Td, and polio,--the month and year the 

last dose o~-a-eom~iete-se~~ea was administered, unless the 
ferson was enrolled prior to August 1, 1980, in which case 
only the year is necessary. 

(b) For rubella and-beeste~a-~o~-B~P,-B~,-~d7 -and-~ol~e7 
the month and year administered, unless the person was enrolled 
prior to August 1, 1980, in which case only the year is neces-
sary. 

(c) same 
idr (3) If a person transfers into a Montana school from 

out-of-state, he or she must provide the same documentation as 
required above for a person who enrolled prior to August 1, 
1980. 

16-2.18(10)-518072 DOCUMENTATION OF I~illUNIZATION STATUS 
CF PERSON ENROLLING FOR THE FIRST TIME PRIOR TO AUGUST 1, 1980 

(1) same 
(2) If the documentation has not been provided to the 

school on one of the forms referred to in subsection (1) above, 
immunization information must be transferred onto one of those 
forms from one or more of the types of documentation listed 
below, and the form must be signed by the person performing 
the transfer, by November 15, 1980, or, if enrollment occurs 
later than November 1, 1980, within 15 days after enrollment: 

(a) through (h) same 

16-2.18(10)-Sl8075 REQUIREMENTS FOR CONDITIONAL ENROLLMENT 
(1) A person may be admitted to school on a conditional 

basis if a physician or local health department indicates on 
the department's conditional enrollment form that immunization 
of the person has already been initiated by receiving, at a 
minimum, one DTP, (or DT or Td), one polio, one measles, and 
one rubella vaccination (unless rubella is not required because 
the person is a female 12 years of age or older). If a person 
is exem t from an of the fore oin vaccinations, the re uire­
ments of this rule apply to the rema~n~ng ~mn1un~zat~ons or 
which no exemption ex~sts. 

(2) through (3) same 
(4) A person who is conditionally enrolled qualifies for 

unconditional enrollment when he receives the following number 
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of doses of 
four weeks: 

each vaccine, and at intervals of no less than 

Number 
Person 

of Polio Doses 
Has Received: Per :son 

3 
2 
1 
0 
0 
1 

Needs: 
0 -
1 
2 
3 
4 

3 or more rut none after 4th birthday 
(If enrolled for first time after 

July 31, 19BO) 

Number of DTP, DT, or Td 
Doses Person Has Received: 

0 
1 
2 
3 
4 

3 or more but none since 
4th birthday 

(If enrolled for first time 
after July 31, 1980) 

Person Before 7th 
Birthday Needs DTP 

or DT: 
3* 
2* 
2 
1 
0 

1 

Person After 
7th Birthday 

Needs Tc.: 
3* 
2* 
2 
1 
0 

1 

*A booster dose 8 14 months following the third dose is ~. 
Td boosters are also recommended every 10 years. 

(5) same 

l6-2.18(10)-Sl8077 RELIGIOUS OR PERSONAL EXEMPTION 
(1) A person seeking enrollment in school is exempt from 

all or part of the immunization requirements if the parent or 
guardian of that person, or the person himself if an adult, ob­
jects thereto in a signed, written statement indicating that 
the proposed immunization interferes with the free exercise of 
the religious or personal beliefs of the person signing the 
statement. 

(2) The statement referred to in subsection (l) must be 
made on the department's certificate of immunization form., 
and, if exem~tion is desired from only a portion of the re~ 
quired immun~zations, must indicate which imi!Iunizations the 
exemption covers. 

(3) same 

16-2.18(10)-818078 ADMINISTRATIVE EXEMPTION 
(1) same 
TTf If some, but not all, of the required documentation 

is submitted, the administrative exemption covers, and the 
administrative exemption form shall state, only the immuniza-
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tions for which documentation is lacking. 

3. There are five basic proposed amendments, the ration­
ale for which follows: 

(a) The definition of school is proposed to be added in 
order to clarify the fact that the law and therefore the rules 
cover enrollment in any grade from kindergarten through grade 
12, and was deemed advisable due to the discovery that a num­
ber of physicians were assuming the rules applied only to 
grades 1 through 12 since kindergarten is not compulsory. 

(b) The second set of amendments emanate from comments 
received primarily from community health and school nurses 
after the rules were adopted pointing out the massive clerical 
problem which would be created by having to check school 
records of all students who have already been enrolled prior 
to the effective date of these rules to ensure one dose oc­
curred after the fourth birthday and by having to conditionally 
enroll or exempt the potentially numerous students who lack 
only the single dose after the fourth birthday. 

Administration of one dose of a series after the fourth 
birthday is preferred medical practice, but, in order to ease 
the burden on schools and presently enrolled pupils, the pro­
posed amendments would require only those students entering 
school for the first time, i.e. kindergartners or first graders, 
to have at least one dose of DTP/DT/Td and polio after the 
fourth birthday, though it is recommended practice for every-
one. 

A companion amendment to subparagraph (2) (d) of rule 
16-2.18(10)-518071 would make it a separate paragraph (3) so 
that its language modifies the entire rule instead of para­
graph (2) alone. The effect is to hold students transferring 
to a M·ontana school from out-of-state to the same standards, 
including exempt..ion from the dose-after-fourth-birthday re­
quirement, as students already enrolled in Montana schools 
prior to August 1, 1980, which is consistent policy through­
out the rules. 

(c) Since physicians are not uniform in what they re­
gard as a "complete series" of doses--some regarding two doses 
as a series and two more as boosters, while other regard three 
as a series, followed by one or two boosters--references in 
16-2.18(10)-518071 to vaccination series and boosters have 
been eliminated to simplify the rule and avoid confusion about 
what constitutes a series or booster. 

(d) Amendments are also proposed to deal with situations 
whereby students meet the requirements for full or conditional 
enrollment except for the fact that complete information on 
all vaccinations has not been submitted, action has not been 
taken to complete immunization for all the covered diseases, 
or a partial, rather than blanket, exemption exists. The 
proposed amendments to 16-2.18(10)-518074, -518077, and -518078 
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indicate how records are to be kept in such mixed cases. 
(e) Finally, a phrase is proposed to be added to 

16-2.18(10)-Sl8072 requiring school personnel who transfer 
immunization data onto the certificate of immunization or 
an equivalent form to sign the latter forms, in order to 
be consistent with the requirements of 16-2.18(10)-Sl8073 
and -Sl8074. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Robert Solomon, Cogswell Building, Helena, t~ontana, no later 
than June 13, 1980. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Robert Solomon, Department of 
Health and Environmental Sciences, Cogswell Building, Helena, 
Nontana, no later than June 13, 1980. 

6. If the department receives requests for a public 
hearing on the proposed amendments from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed amendments; from the Administrative Code 
Committee of the legislature; from a governmental subdivision 
or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Reqister. Ten percent of those 
persons directly affected has-been determined to be in excess 
of 25. 

7. The authority of the agency to mke the proposed amend­
ment is based on section 20-5-407, HCA, and the rules implement 
sect;ons 20-5-402 through 20-5-406, and 20-5-408, MCA. 

L 

Certified to the state May 6, 1980 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of Rules 23-2.6AII(2)-S620 ) 
concerning qualifications ) 
for the Highway Patrol ) 

TO: All Interested Persons. 

) 
) 
) 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
23-2.6AII(2)-S620 
(Applicants for Highway 
Patrol 
NO PUBLIC HEARING 
CONTEMPLATED 

l. On June 16, 1980, the Department of Justice pro­
poses to amend rule 23-2.6AII(2)-S620 concerning qualifica­
tions for applicants for the Highway Patrol. 

2. The rule as proposed to be amended provides as 
follows: 

23-2.6AII(2)-S620 APPbf€AN~S-F9R HIGHWAY PATROL APPLICANTS 
The feHew:i:!'l~ pollcl.es of subsectl.ons ill through ( 6) 

sfia:j.± govern !llel!IBeFs :i:R Fe~aFel. te the processl.ng of ill 
applications for uniformed positions with the Highway 
Patrol. 

1. Minimum qualifications--set forth below are the 
minimum qualification requirements that must be satisfied 
before any person may be considered for a position with the 
Highway Patrol: 

(a) Age--Between 22-35 
(b) He:i:~at--M:i:R:i:!l\~!11 ~~±eu fw:i:tfie~t efiees7 MaK:i:!l\~!11 6~4ll 
fe7 We:i:~fi~--M:i:R:i:!l\~!11 !54 ~eHRei.e~ ffloK:i:fflH!II 225 ~eHRei.e 
fel.7 Physical and Mental condition--excellent physical 

and mental condition--no existing physical or mental handi­
caps or ailments. 

te7~ Education--high school graduate. 
fHi£2. Prior experience--No prior police experience 

required. 
f~7..(.ti Physical appearance--Must present neat physical 

appearance. No disfl.guring scars or blemishes. 
tk7lfl Driving ability-Must be capable of operating a 

motor vehl.cle and possess a valid Montana driver license. 
t:i:7i91 Driving record--No convictions for offenses 

requiring revocation or suspension of driver's license. 
f~7ihl General reputation--Must have a good moral 

character and a good reputation in his community. 
, tk7iil Citiz~nship and residence--Must be a. u.s. 

cl.tizen and a resl.dent of Montana for one year Lmmedl.ately 
prior to appointment. (Time spent in military service by 
Montana resident is considered Montana residency.) 
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Application [same as present rule]. 
Procedure for screening applicants (same as present 

4. Procedure for investigating applicants [same as 
present rule]. 

5. Appointments to service [same as present rule]. 
6. Instructions to medical examiners. 
(a) The medical examiner should check the applicant's 

answers, secure such additional information as Re eeHe~aeFe 
is considered desirable, and witness the applicant's signa­
ture. Any of the following conditions or diseases a~ aHy 
~~me SHF~H~ ~Re appl~eaR~~e l~fe ill2Y disqualify him: 

til Anemia, pernicious 
1iil Asthma, chronic or recurrent after ~welve fl21 

years of age, 
iii!l Bronchitis, chronic or broncheictasis . 
. ~ Colitis, recurrent; or recurrent spastic bowel 

conditions or removal of portion of gastro-intestinal 
tract. 

Convulsions 
Coronary artery disease 
Diabetes 
Dislocation of joint, recurrent 
Emotional trouble 
Epilepsy 
Flat feet causing symptoms 
Goiter or hyperthyroidism 
Heart disease, active 
Hypertension 
Laryngitis, chronic 
Malignant tumor 
Nephritis, if chronic, or absence of a kidney 
Nervous breakdown 
Neuromuscular disorder 
Osteomyelitis 
Peptic ulcer, active or recurrent 
Psychotic diagnosis 
Purpura or hemophilia 
Rheumatic fever with valvular damage 
Rhinitis, if chronic or deviation of septum if 

Ruptured intervertebral disk or back trouble 
Tonsillitis, if chronic or unduly recurrent 
Tuberculosis 

If the applicant has suffered from any of the 
following conditions within the last ~RFee f31 years, he or 
she ~ eaeHla be disqualified: 
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· Allergic condition which was disabling 
1
1 

Kidney stone 
Pilonidal cyst or sinus which was infected or 

drain 
(c) All abnormalities of history or physical examina­

tion, whether or not considered disqualifying, should be 
recorded. 

(d) Each applicant must meet the following standards 
(listed according to the number appearing on the physical 
examination form). 

(i) Age-Between 22 and 35 years of age 
He~~--M~H~M~MT ~9 ~Reses fw~~RB~~ sseesjt maH~M~MT ~6 

~Reses 
WB~E!R~--M~R~M~MT ±54 I!BHHEi.B fw:i:~RB~~ BRBBBjt MaH:i:MHMT 

i!i!5 I!B~REi.s fa 
.L!Jl !!eight and weight ratio should be reasonablet 
~ Development--Applicants must be well propor­

tioned and of good muscular development. Obesity, muscular 
weakness, poor physique, or congenital or acquired deformity 
that is apt to interfere with function are disqualifying. 

(iv) Blood pressure--Maximum, 135 systolic or 80 
diastoiiC; minimum, 100 systolic or 55 diastolic. 

1z1 Pulse--Between 50 and 91 (resting). 
~ Eyes--Loss of vision in either eye, marked 

strabismus, or a disease or deformity affecting vision or 
function are disqualifying; must have visual activity of at 
least 20/40 and correctable to 20/20 with glasses; color 
vision, applicant should not miss more than 4 plates of the 
American Optical Company Chart. 

(vii) Ears--Chronic otitis media, drum perforation, or 
mastorartis in either ear are disqualifying; hearing, normal 
hearing with each ear is required. Test each ear separately 
with whispered voice while masking opposite ear. 

(viii) Nose--Nose must be free of deformity and 
breathlng must be unobstructed . 

.l.J0.l Mouth--The mouth must be free from deformities 
or cond1t1ons that interfere with distinct speech or that 
predispose to diseases of the ear, nose or throat; teeth, 
serviceable natural or artifical teeth which are clean and 
well cared for are required. The jaws must be free from 
badly broken or decayed teeth that cannot be filled or 
crowned. Throat, there must be no disease ef or hypertrophy 
sf of tonsils. -

- ~ Neck--Thyroid, enlargement is disqualifying; 
nodes, enlargement requires study to establish cause. 
Acceptable if benign. 

(xi) Chest--Heart, the action of the heart must be 
unifor~ree and steady, its rhythm regular, and free from 
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organic changes. Arteriosclerosis, hypertension, or active 
ea*aiae-vaee~~aE cardiovascular disease of any kind are 
disqualifying; lungs, resp1rat1on must be full, easy and 
regular. The respiratory murmur must be clear and distinct 
over both lungs, and tuberculosis or other active pulmonary 
disease must not be present. 

(xii) Abdomen--Examine for tenderness, masses, 
enlargeaorgans and muscle tone. Hernia, actual or poten­
tial hernia in any form must reject. 

(xiii) Genitalia--Must be free from deformities and 
markeavaricocele, hydrocele, enlargement of the testicle, 
structure or urinary incontinence. Retained testicle or 
bilateral atrophy rejects. Active genito-urinary disease, 
including veHeFa~ venereal disease, is disqualifying. 

(xiv) Anus--F1ssures, fistulas, and eete*Ha~ external 
or internal piles aFe ~be disqualifying. 
~ Skin--Appllcantmust be free of lesions, large 

naevi or scars which are apt to become ulcerated, and para­
sitic or systemic skin diseases such as eczema, psoriasis, 
lupus, etc. 

(xvi) Spine--Pronounced scoliosis, kyphosis, or other 
back diSability is disqualifying. 

(xvii) Extremities--Applicant must be free from 
arthr1t1s, infections of the joints, sprains, stiffness, or 
other conditions such as flat feet, etc., which would 
prevent the proper and easy performance of duty. varicose 
ulcer or large varicose veins are disqualifying. First 
(index), second (middle), and the third (ring) fingers and 
thumb must be present in its entirety. 

3. The Department proposes to amend this rule in order 
to reflect the present practice of the Department by elimi­
nating height and weight requirements for Highway Patrol 
applicants, which may have the impact of discriminating 
against women. In addition, the Department proposes to 
amend this rule in order to clarify that medical conditions 
will not disqualify an applicant unless the condition 
adversely affects that applicant's ability to perform the 
job. Finally, the agency proposes to make minor editorial 
changes in the rule to clarify it. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Assistant Attorney General Dennis J. Dunphy, State Capitol, 
Room 225, Helena, Montana 59601 no later than June 12, 
1980. 

5. If a person who is directly affected by the pro­
posed amendment wishes to express his data, views and argu­
ments orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
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with any written comments he has to Assistant Attorney 
General Dennis J. Dunphy, State Capitol, Room 225, Helena, 
Montana 59601, no later than June 12, 1980. 

6. If the agency receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed amendment; from the Administrative Code 
Committee of the legislature, from a governmental sub­
division or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been deter­
mined to be 75 persons based on the 500 applicants for a 
Highway Patrol class and the 250 Highway Patrol officers. 

7. The authority of the agency to make the proposed 
amendment is based on section 44-1-103, MCA, and the rule 
implements sections 44-1-102, 44-1-3 3(2), and 44-1-401, 
MCA. 

Certified to the Secretary of 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the repeal ) 
of rules 23-2.6AII(l)-S600 and) 
23-2.6AII(2)-S610, concerning ) 
operations of the Highway ) 
Patrol Bureau ) 

) 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL OF RULES 
(Operations of Highway 
Patrol Bureau) 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 16, 1980, the Department of Justice pro­
poses to repeal rules 23-2.6AII(1)-S600 and 23-2.6AII(2)­
S610, concerning operations of the Highway Patrol Bureau. 

2. The rules proposed to be repealed are on pages 
23-64.1E through 23-64.1G of the Administrative Rules of 
Montana. 

3. The agency proposes to repeal these rules because 
they are surplusage. Rule 23-2.6AII(l)-S600 concerns depart­
mental organization, which is covered by Rule 23-2 .1(1)-
0100. Rule 23-2.6AII(2)-S610 defines terms that are not 
used elsewhere in the subchapter. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to 
Assistant Attorney General Dennis J. Dunphy, State Capitol, 
Room 225, Helena, Montana 59601 no later than June 12, 
1980. 

5. If a person who is directly affected by the pro­
posed repeal wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to Assistant Attorney 
General Dennis J. Dunphy, State Capitol, Room 225, Helena, 
Montana 59601, no later than June 12, 1980. 

6. If the agency receives requests for a public 
hearing on the proposed repeal from either 10% or 25, which­
ever is less, of the persons who are directly affected by 
the proposed repeal; from the Administrative Code Committee 
of the legislature, from a governmental subdivision or 
agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be pub­
lished in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be 
75 persons based on the 500 applicants for a Highway Patrol 
class and the 250 Highway Patrol officers. 
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7. The authority of the agency to make the proposed 
repeal is based on section 44-1-103, MCA. 

Certified to the Secretary of 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the Amendment) 
of rule 23-2.6AVI(2)-S6010 ) 
concerning the posting of bond) 
monies by an alleged traffic ) 
violator cited by the Highway ) 
Patrol ) 

) 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 23-2. 6 
AVI(2)-S6010 (Posting Bond 
Monies With Court) 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 16, 1980, the Department of Justice pro­
poses to amend rule 23-2.6AVI(2)-S6010 concerning the 
posting of bond monies by an alleged traffic violator cited 
by the Highway Patrol. 

2. The rule as proposed to be amended provides as 
follows: 

23-2.6AVI~2)-S6010 POSTING BOND MONIES WITH COURT 
Seet~eR 3~-~~ T-R~e~M~T l94~T aHthe~%~ee Memee~e ef tfte 
H~tJI<!.way Pat~a:l: ta eet aREi. aeee11t a -Ei.eJ!eei:t fe~ aJ!J!ea~aRee 
jHsti:fi:aB±e fa~ th.e effeRee eh.a~tJeEi.~ 

~h.e Mellll:!e~ wll.eR aeeel!ti:RtJ seREi.7 sh.aB: tJi:Ve a s~tJReEi. 
~eeei:Jjt te Ute e££eREi.e~ setti:RIJ .fel"tR Ute i!lftBHRt l"eeei:veEi. 
aREi. eh.al:l: tll.eR Ei.eli:ve~ th.e Bat± seRa te th.e jHeti:ee af th.e 
11eaee Befa~e wh.eM th.e effeRael" i:e te al'pea~T aRe th.e JHeti:ee 
ei th.e Peaee eh.al± IJ~Ve a ~eeei:pt te th.e Mellll:!e~ fel" th.e 
aMSt:IRE ai sai:± BaRS aeH:ve~eEi. ta h.tM~ ARy f.!HeettaRasie 
i:aei:aeRt ~elati:atJ te Mteapp~el!~4:ati:aa ai seas -Meaey weli:I:Ei. 
~eeli:l:t tR eeae:i:ae~aB:I:e ellll:!al"l"aeeMeat te th.e Mellll:!el" aaa th.e 
aeJ!a~tMeat aRe weH±a ee~tai:Rly jee~~a~ai:ee tll.e eeRveR4:eaee 
th.at we aew eajey~ 

1!1 Any monies collected as bail bond eh.a±l should be 
remitted to the justice of the peace within ii:ve-t~ays 
from the date such money was collected or accepted. All 
Mellll:!el"B ell.aH Be officers are subject to individual "on the 
spot" audit of the~r records and collection of monies. Any 
audit revealing any mishandling or misappropriation of 
monies or disobedience ai or non-compliance to this e~Ei.e~ 
eh.a:l::l: Be rule will subject the officer to dismissal or 
severe disc1plinary action. 

i£1 Bond monies may not be accepted from any violators 
who have been released ae tll.e eeMMteei:ea aR lewel" eeH~te RaB 
:i:ast~lietea th.i:e Bli~eali th.at eaee. Once released, the 
violator is within the jurisdiction ottne court system. 
l'h.el"eie~e 7 aR effi:ee~ weHlEi se tR en;e~ te aeeeJ!E seas 
aiteF Feleaee~ Violators who wish to post bond after 
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release w~~~ must be instructed to post bond with the 
nearest court,--wliich court will then transmit the bond 
monies to the court of the appropriate jurisdiction. 

3. The rule is proposed to be amended to eliminate 
unnecessary language and clarify the rule. Paragraph 1 
merely repeats what is contained in section 44-1-1101 ( 3) 
MCA. Paragraph 2 merely repeats what is contained in 
section 44-1-1102 MCA. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Assistant Attorney General Dennis J. Dunphy, state Capitol, 
Room 225, Helena, Montana 59601 no later than June 12, 
1980. 

5. If a person who is directly affected by the pro­
posed amendment wishes to express his data, views and argu­
ments orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to Assistant Attorney 
General Dennis J. Dunphy, State Capitol, Room 225, Helena, 
Montana 59601, no later than June 12, 1980. 

6. If the agency receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed amendment; from the Administrative Code 
Committee of the legislature, from a governmental sub­
division or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been deter­
mined to be 61, 000 persons based on the 610,000 licensed 
drivers in Montana 

7. The authority of the agency to make the proposed 
amendment is based on section 44-1-103, MCA, and the rule 
implements sections 44-1-1101 and 110 MCA. 

Certified to the Secretary of 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the Amendment) 
of rule 23-2.6AVI(2)-S620 ) 
concerning authorized ) 
emergency vehicles ) 

TO: All Interested Persons. 

) 
) 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 23-2.6 
AVI(2)-S620 (Authorized 
Emergency Vehicles) 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 16, 1980, the Department of Justice pro­
poses to amend rule 23-2.6AVI(2)-S620 concerning authorized 
emergency vehicles. 

2. The rule as proposed to be amended provides as 
follows: 

23-2.6AVI(2)-S620 A~~QRfeEB EMERGENCY VEHICLES 
1.- Beh·IU·"E:refi;---~:releS'----c1assified"---e.~---emerqeney 

yeaieles-iael~e-"Ehe-fel}ew~~~ 
ta* Veaieles--ef--"Eft&-~~~-~~--uR~--~he--fire 

17a"E:r;el 
tbt AlllErl:!laftee 
tst &J7eeial-¥ehieles-Bes~fia"Eed-by-"Ehe-B~rea~ 
~~ 9efiBi"Eieft;--~eh4€±es-~~~~~~~~~-vehiele~ 

iBG1Yee-"Ehe-fe1~wi~~ 
tat Aa~--¥ehiele--Ysee--b&-~~-~~~-e~--aRy--law 

eafeEGemea~-~eBGy~ 
~r ~efiai"Eiear--~~~--~if~--u£--~l:'~aey 

&el:'¥~-¥es~}es-iHG1Y4e-"Ehe-fe11ewi~~ 
ta} SeF¥iee-¥e~i~le-~~-~Ya~ij7alr-s~a~e7-~--feae:r;a} 

Q&paFt.HI&H~S.~ 

H~} P.Ybl~-~w~-¥eh~1e--wffl.-cll--:&~-Ba~tt£e--o-f--"Eaei:r; 
ep&FatiG~-ea~s.&-a-¥ea~Y1a:r;-tFaffie-ha&aFer 

t~>} l!ew-saFS.r 
4 r blF.i.-¥eFS -9 f- u:W..:t~e£ i l!:SQ--eme-£~ -lreh-i-£!±.ea- -G-F--j7S} iee 

¥&a~1es.-waea-~s-J7eadi~-te-a~~~RG~~a11-eF-wfieft-~fi-"Ehe 
~~Fs.~it-~--aa-~--GF-s:w.s~e~~eEl.-~~~~--ef-~he-~~-e:r; 
WSe~-F8SpeRG.i.-R~-.:te-~~~~~~~r~ay~~FGi&e-"Efie-fe}}ew.i,a~ 
~FiV'i~s. .. 

~a} P.aF~-~--s.:taHQ7--iFFeS~ti¥e--o-f--!7u£k4R~--~~la­
tiG~s.r 

~~} ~resss4-~-Fe4-e±-~-s~1s-e~-~~-s.iq~s-r 
~~t-e~1y-a~t8F-S~wj,.~~W~-~-aS&YFS-~fs~FatiG~~ 

~} &=--Q--~--1imi"G-s--~--1e~--aS--RG--}i¥eS--GF 
~1'-ty-i-s~~FSGr 

(4} Ois~J;Q __ _.~.ati.Ql'l£--....gG-¥&FR.~--4i .. .ect,.i~--ef 
JUQ.~"t.-GF-"t.Wril..i.Rgr 
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~-ftb~~e-~~-may-~-be--=xercised, once-~ 
emergency- -nature- -of- -the- -ca-:1:-J:- -no- -l-onger- -erirts-.-- 'i"or -exmnp-:t-e-, 
-fire-- -equipment-- -returning-- -from---a-- -f±-re---=---arr- -aml::nr:hnrce 
-r~-IK~ -W--ito&-s'Ea HeR-a.f-te£- .ffi,eeh<H:'-9i-fHJ- -a--pat~ -i-s- -not 
~~-~-~Ei¥i1e~-ef-a~s~e~a£4~B~-~~~~~~-r~~. 

-~-~Fivi±eie-~--aisEeiaFaiBi-~-r-a-~~~-rei~la'Eieas--i-& 
gr~-eBly-~-the-~~~--ef-~-emeE~eas~-~-~~~ 
~i~~-i&-mak~B~-~~~~1&-aBd-vis~a±-s~~B-al£-~~~ 
r~i-r~-eR-~-vehislesT---~-Re-~-4e--t£e-~-~~~ 
gr~-e~eFate£s-~--emeF~eRGY-~--~e1ise-¥eHi~~es--r~ 
~-e~eFa~eE-f£em-~he-~~~~F~-wi~a-4e-£e~a~4-~~ 
&a-t-a-t¥- ..o-f. -all-aisaway- .W£6££-,-~--do. ..suGh-.pc-~~16qa& ~...o.t.eG-t 
t.hail\. -f-e~-lih&~-<*--h-:i,&.~1-e&f;..-d-.:HH"...aga.c-d--f-=--~ 
s.a.f-6-t¥-~.o-t.h&--i>. 

-5.. ..&qu-iprAan.t-,- -aud.:i,b..l-6- -and--¥-:i.s.ua-1- -s-:i-gna-1£..: 
(-a.)- ..Aud-:i.b.l-6-- -s-:i,.gna;b-,--~ -...aut;hw:-i-gad.- -611164'-IJ6f!G¥-- --=-­

~1-~-~~~~-sa.~~--Pe--e~~ippea-~~-·--si~ear-~ 
~~~-eF-~~-~~...o.,-gi¥iag-aa-a.w4i~~~~---~ 
~-waistle-~-~-~hall-~-~-of-~~~~-~ 
a.u.dibJ.a-~ -aoJ;maJ..-coad.i t.i gas-.f£~ ..a- -d-.i.s.t.ance. -G.f.. ~ -J..&i;s 
~-fi¥e-huad.~~d.-~~CC4-~-and-~'-•-type-a~~~~-l>h& 
~ 

(.b-)- Usa. ...Q.f. -a \lQj,p le -li ,i ~Bal.,.- .e,i.l;'~R ....... - .wh,i.,s.t.l~ -and- .ba.l-1-,s 
~-ell\eJ;geac¥-~•-~-~ehicle~r-.eha~~-~-be-~~~ 
~-~uca-~~~~~-~-opeJ;ated.-~R--C~-to-a~~ 
Ga-:W....-oJ;-.iR-.t.he--:i.mmad-ia.ta-...p.Y-=i-t.-of-aa-•~~a~-=:;...~ 
~~~--~--~e--J..awr-~-wh.i~~--e~eat-~-4*-i~~--of-~ 
~-..u:ehic.l..6.- ..shd.U--.so.und.- ..:the.-~-..s.i.gn.a..l..-..whan 
~-~ce~~•J;¥-~~-ped.e~tJ;iaa~-·~~-~ 
o.f. ..:the...app=a.Gh.~ 

~r ~~~-¥eaie1es-aBa-a~~£e£~~~~~~~~ 
IIIU)'-,--aBa--€ffle1~ -seF¥iee-.,ci'l±cl es-..-eba-1-l-,--iB- -a·d€l::i~4 €>fl- ~-o­
~-~fle£--e~~i~Mea~-~-ais£iBe£ive-~~~-fe~HiEea-~ 
t~i-&-aeto-~~~-wi~b-al'EeFRa'Ee±y-~~a£~fl~-~-~~~~ 
~--1-i<.Jftts--as-s~eei f i ea-fie£"e4fr;-- 4'-he- -use- -o-f.-9-i-9n&l- -equ-ip-­
~~-ibed-.fiei:"-e-in--sha-1-1--~-l.lpOfr-t.-he--<k-i-vei:--e--o-f.~-hei:­
V'eh-i<l-~,- -~fie- -e&li<;JaHea-~-o--yie± a- '"f'iqht--o-f.-..w.e:y-- afld.fef- -t-o­
st~-aaa-~-o--freeeea-~-sHes--e-~1--e£--1-~-efl±y-~it~ 
~Hm---and--~- -a- --Gpeed- --wh-i-oh-- -:H;-- -no-- -qr-ea-t-er-- ~-ban-- -i-e­
r~~-a:Ra-~~-~--tobe-eeaai'EiefiS-~4£~4£~~-~-he­
po-:Hrt;-4f- ~-a-to-Hm-.-

(-d-)- B-1ue-,--~-e.d---and--alll£>e.£--±i~a£s--Fe~~iFe4--sha-1-1---be­
~-~--h-~-~-~-as--wiae±y--s~aeea--1&B&~1-1y-~ 
IH"-ao-t;-i-Gab-1e--aaa-~a~e-4f.-4:i,sp-~y~-te-£se-~~tlftt-~-wo--{..;l-) 
~1-t~~~-~lasBia~-~~~~~-~-~ae-s~~~~~~--~ 
~-~-sa~-level-~-~~-~Be-~~--~~-t~+-~1-t~~~~ 
~1~~-li~atos-~-~~i-~~-eeleF-±eeatea-a~-~~ 
~1--eF-as-~-alteFa~~iver-~-{-1-)--FetatiB<;J-~4~~-~-~~ 
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speeified-~~--mo~n~ed-~-h~~h-~-±s-~~<:-which 
sha±l-~~4r-visi8le-~~-~-re~r~--~~-~-sharr 
have-~~~~-~fl~eflS~~~-~6-~-~~~hi~-~t-~~-h~ndred 
fSGGt-~eet--Hr-H6rmal-~~fii±~~--~-~~e-ef-ir~-~-as 
Fe~~iFea-~fl-~~-fat-of-~h~~-~~rr~-restr±cted 
te--pEH.-i~-Yefiieles-e:s--de.f-:tned--in-~eet~en--3-2--2-M-2-,--R~e~M~,. 
}.94'7.,-

6. When a meiiiBeF Highway Patrol officer observes a 
vehicle equipped with aud1ble or v1sual s1gnals which would 
identify such vehicles as an authorized emergency vehicle or 
police vehicle, and the HteiiiBeF :i:s sl:lsf!:l:e:i:el:ls officer has 
probable cause to believe that the vehicle does not have 
Bl:ll'eal:l author1zation for emergency vehicle status, enforce­
ment action should be taken te a:i:seel:li"a!e sl:lefi f!Faet:i:ee. 

3. The rule is proposed to be amended to eliminate 
unnecessary language and clarify when enforcement action 
should be taken against unauthorized vehicles. Subsection 
(1) merely repeats what is contained in section 61-1-119 
MCA. Subsection ( 2) merely repeats what is contained in 
section 61-1-118 MCA. Subsection (3) merely repeats what is 
contained in section 61-1-120 MCA. Subsection ( 4) merely 
repeats what is contained in section 61-8-107 MCA. Sub­
sections (5)(a) and (b) merely repeat what is contained in 
section 61-9-401(4) MCA. subsection (5)(c) merely repeats 
what is contained in sections 61-9-402(5) MCA. Subsection 
( 5) (d) merely repeats what is contained in section 61-9-
402(6) MCA. 

4. Interested parties may submit their data, 
views or arguments concerning the proposed amendments in 
writing to Assistant Attorney General Dennis J. Dunphy, 
State Capitol, Room 225, Helena, Montana 59601 no later 
than June 12, 1980. 

5. If a person who is directly affected by the pro­
posed amendment wishes to express his data, views and argu­
ments orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to Assistant Attorney 
General Dennis J. Dunphy, State Capitol, Room 225, Helena, 
Montana 59601, no later than June 12, 1980. 

6. If the agency receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed amendment; from the Administrative Code 
Committee of the legislature, from a governmental sub­
division or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been deter-
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mined to be 37,500 persons based on the 375, 000 owners of 
motor vehicles within the state. 

7. The authority of the agency to make proposed 
amendment is based on section 44-1-103, MCA, the rule 
implements sections 61-9-226, 227, 40 and 402 

Certified to the Secretary 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the repeal ) 
of rules 23-2.6AVI(1)-S600 and) 
23-2.6AVI(2)-S610, and 23-2.6A) 
VI(2)-S690, concerning the ) 
enforcement of traffic laws ) 
by the Highway Patrol ) 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL OF RULES 
(Enforcement of Traffic 
Laws by the Highway Patrol) 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 16, 1980, the Department of Justice pro­
poses to repeal rules 23-2.6AVI(1)-S600 and 23-2.6AVI(2)­
S610, and 23-2.6AVI(2)-S690, concerning the enforcement of 
traffic laws by the Highway Patrol. 

2. The rules proposed to be repealed are on pages 
23-64 .lN through 23-64 .lP of the Administrative Rules of 
Montana. 

3. The agency proposes to repeal rules 23-2. 6AVI ( 1 )­
S600 and 23-2.6AVI(2)-S610 because they are unnecessary. 
Rule 23-2.6AVI(1)-S600 contains information about the Depart­
ment's organization, which is already covered by rule 23-2.1 
(1)-0100. Rule 23-2.6AVI(2)-S610 defines terms which are 
not used in the subchapter. The agency proposes to repeal 
rule 23-2. 6AVI ( 2) -S690 because it conflicts with section 
44-1-1103, MCA, enacted in 1977 by section 1, chapter 295, 
1977 Montana Laws. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to 
Assistant Attorney General Dennis J. Dunphy, State Capitol, 
Room 225, Helena, Montana 59601 no later than June 12, 
1980. 

5. If a person who is directly affected by the pro­
posed repeal wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to Assistant Attorney 
General Dennis J. Dunphy, State Capitol, Room 225, Helena, 
Montana 59601, no later than June 12, 1980. 

6. If the agency receives requests for a public 
hearing on the proposed repeal from either 10% or 25, which­
ever is less, of the persons who are directly affected by 
the proposed repeal; from the Administrative Code Committee 
of the legislature, from a governmental subdivision or 
agency; or from an association having not less than 25 
members who will be directly affected, a hearing 
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will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been deter­
mined to be 61,000 persons based on the 610,000 licensed 
drivers in Montana. 

7. The authority of the agency to repeal the rules is 
based on section 44-1-103. MCA. 

Certified to the Secretary of 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rules 23-2.68(1)-0600 and 
23-2.6B(2)-S610, 23-2.6B(2)­
S620, 23-2.68(2)-5650, and 
23-2.6B(2)-S670, concerning 
the Registrar's Bureau 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL OF RULES 
(Registrar's Bureau) 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 16, 1980, the Department 
poses to repeal rules 23-2.6B(1)-0600, 
23-2.68(2)-S620, 23-2.6B(2)-S650, and 
concerning the Registrar's Bureau. 

of Justice pro-
23-2.6B(2)-S610, 
23-2.6B(2)-S670, 

2. The rules proposed to be repealed are on pages 
23-64.19 through 23-64.22 and pages 23-64.24 through 23-64. 
25 of the Administrative Rules of Montana. 

3. The agency proposes to repeal the rules because 
they are unnecessary. Rule 23-2.68(1)-0600 concerns Depart­
mental organization, which is covered by rule 23-2.1(1)-
0100. Rule 23-2.6B(2)-S610 merely repeats what is contained 
in section 61-3-313 and 61-3-314(1) MCA. Rule 23-2.6B(2)­
S620(l)(a) concerns the transition to anniversary date 
registration which is now completed. (See § 53-158, R.C.M. 
1947, not recodified.) Rule 23-2.6B(2)-S620(l)(b) merely 
repeats what is contained in section 61-3-314(2) and (3) 
MCA. Rule 23-2.6B(2)-S620(l)(c) merely repeats what is 
contained in section 61-3-315 MCA. Rule 23-2.6B(2)-S650 also 
concerns the transition to anniversary date registration 
which is now completed. Rule 23-2.68(2)-S670 merely repeats 
what is contained in sections 61-3-311 and 312 MCA. 

4. Interested parties may submit their data, views or 
arguments concerning the ·proposed repeal in writing to 
Assistant Attorney General Dennis J. Dunphy, State capitol, 
Room 225, Helena, Montana 59601 no later than June 12, 
1980. 

5. If a person who is directly affected by the pro­
posed repeal wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to Assistant Attorney 
General Dennis J. Dunphy, State Capitol, Room 225, Helena, 
Montana 59601, no later than June 12, 1980. 

6. If the agency receives requests for a public 
hearing on the proposed repeal from either 10% or 25, which-
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ever is less, of the persons who are directly affected by 
the proposed repeal; from the Administrative Code Committee 
of the legislature, from a governmental subdivision or 
agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been deter­
mined to be 37,500 persons based on the 375,000 licensed 
drivers in Montana. 

7. The authority of the agency to repeal the rules is 
based on section 61-3-315 MCA. 

Certified to the Secretary of 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the Amend­
ment of rule 23-2.6B(2)-S680 
concerning the payment of 
fees while a vehicle is 
owned and held for sale 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
23-2.6B(2)-S680 
(Dealer Lot Exemptions) 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 16, 1980, the Department of Justice pro-
poses to amend rule 23-2. 6B( 2 )-S680 concerning the payment 
of fees while a vehicle is owned and held for sale. 

2. The rule as proposed to be amended provides as 
follows: 

23-2.6B 2 -S680 DEALER LOT EXEMPTIONS 
f !I 1118~8!' ve ;t,e e 7 eli :tee~ t8 !IRR~Vel'BaFy Elate 

l!'e~~etl!'!lt'i:8R, ~e 8WReEi aREi lle±Ei f8F ea±e ey a Hew el!' HBeEi 
Metal!' vell~e±e Eiea±eF eR tlle il6tll Ei!ly 8f ~He aRR~ve;r;eaFy 
l!'e~'i:et;r;at~8R feF~8Ei aBBi~ReEi t8 tft!l~ f8Ft'i:eH±al!' 111etel!' 
ve.h'i:e±e7 tfte FeqHiFellleRt £8f' Fe~'i:B~Fa~ieR a.HEi ~aYllleR~ e£ 
~aJiee ella±± aB!I~e H.!!~'i:± BHe£1 ~~Me ae Ute 111eteF vell'i:e±e ~e 
ee±Ei.,. 

filt ~lie ~Hf'ellaBeF ef a 111e~eF vellie±e feF wll~e£1 
Fe~'i:B~Fa~'i:e.H aREi ~!IJ!ee Rave aea~eEi ae set f8l'~ft 'i:H flt ae8Ve 
el!.a±± Fe~'i:e~ef' ~l!.e lii8~8F vell'i:e±e w'i:~llt.!l teR f±9t Eiays e{ 
rHFel!.e.ee a.!!Ei s.he.±± ~e.y SlieR fl'BFateEi rl!'efeFty -~e.JieS 88 aFe 
Fe!fH~FeEi ey ~l!.e Ber!IFtllleRt ef ReveR He.,. "If the anniversary 
date for reregistration of a vehicle~asses wh1le the 
vemcleTs owned and held for sale Qy 5! licensed new or used 
car dealer, property ~ or the fee 1n l1eu of l?roperty 
taxes abate on such veh1cle properrpeported w1 th the 
oeyartmentofRevenue unt1l the veh1c e 1s sold and there­
after the purchaser ~ P.5!Y the P.f.Q rata balance of the 
taxes or the fee in l1eu of tax due and ow1ng on the 
vehlcle-:-r• §61-HOfMCA-.-- - -- -- - --

(2) All other fees, fN ABBf~f9N ~9 ~HE PR9RA~EB ~AXES 
PAfB, SHAbf, BE are computed on a yearly basis and are not 
prorated. 'fl!.e aMiveFeaFy Fe!f'i:Btl!'at~eR ~eF'i:eEi aes'i:~ReEi ~e 
sHell 111eteF vel!.~e±e efiaH FelllatR tl!.e e8111e aB tl!.at reF~eEi 
HFBt- e.eBt(;JReEi ~8 it HREieF aRRtVel!'eaFy Elate Fe(;J'i:etFa~~eRT 

f;!t ~fie eJielllft'i:eH {Felli Fe(;J'i:B~Fat'i:eH aHEi ~aYllleRt ef 
fees a.HEi taKes as eet feFt£1 'i:H f±t aeeve efie.±± arr±y te Hew 
eF HeeEi 111eteF vel!.'i:e±e Eie!l±eFe tH MeHt!IHa eR±y 'i:f7 
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fa1 eA.ey Elf@ 81:1:j,y !'!!'!j":i:St!!!'!!S fiRS :j,:i,eeR!!!!S a!! HeW -e!' 
ll!!ea l!le'loer veA.:i:e:j,e aea±ers i:ly tA.e State ef Meataaa1 aHa; 

f81 tA.e 111eeer veA.:i:ele fer wA.:i:eA. tA.e eHelll~t:i:ea :i:!! !!Bll'!j"Re 
A.ae i:leea a11:j,y re~ereea ee eA.e Be~artllleat ef Revealle :i:H tA.e 
lllii.RR!!!' f!!~ll:i:rea i:ly Bli!!R S@~flftill!!ReT 

3. The agency proposes to amend this rule to eliminate 
unnecessary language. The portions of the rule that are 
eliminated merely paraphrase the statutory language that is 
added, § 61-3-501 ( 2); or restate what is already contained 
in other statutes, §§ 61-3-315 and 316. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Assistant Attorney General Dennis J. Dunphy, State Capitol, 
Room 225, Helena, Montana 59601 no later than June 12, 
1980. 

5. If a person who is directly affected by the pro­
posed amendment wishes to express his data, views and argu­
ments orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to Assistant Attorney 
General Dennis J. Dunphy, State Capitol, Room 225, Helena, 
Montana 59601, no later than June 12, 1980. 

6. If the agency receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed amendment; from the Administrative Code 
committee of the legislature, from a governmental sub­
division or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been deter­
mined to be 100 persons based on the 1,000 licensed new and 
used car dealers in Montana. 

7. The authority of the agency to 
amendment is based on section 61-3-3 
implements section 61-3-315 MCA. 

Certified to the Secretary of 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rules 23-2.10B(2)-S1030, 
and 23-2.10B(l0)-Sl0390, 
concerning the Fire Marshal 
Bureau 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL OF RULES 
23-2.10B(2)-Sl030 
and 23-2.10B(l0)-S10390 
(Fire Marshal Bureau) 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 16, 1980, the Department of Justice pro­
poses to repeal rules 23-2.10B(2)-S1030 and 23-2.10B(l0)­
Sl0390, concerning the Fire Marshal Bureau. 

2. The rules proposed to be repealed are on pages 
23-76.3 and pages 23-76.14 through 76.15 of the Administra­
tive Rules of Montana. 

3. The agency proposes to repeal these rules because 
they are unnecessary. Rule 23-2.10B(2)-S1030 concerns the 
internal management of the Fire Marshal Bureau. See § 
2-4-102(10)(a) MCA. Rule 23-2.10B(l0)-Sl0390 simply para­
phrases what is contained in section 50-39-102 MCA and adds 
a statement concerning the internal management of the Fire 
Marshal Bureau. See § 2-4-102(10)(a). 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to 
Assistant Attorney General Sheri K. Sprigg, State Capitol, 
Room 225, Helena, Montana 59601 no later than June 12, 
1980. 

5. If a person who is directly affected by the pro­
posed repeal of rules 23-2.10B(2)-Sl030 and 23-2.10B(l0)­
S10390 wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to Assistant Attorney 
General Sheri K. Sprigg, State Capitol, Room 225, Helena, 
Montana 59601, no later than June 12, 1980. 

6. If the agency receives requests for a public 
hearing on the proposed repeal from either 10% or 25, which­
ever is less, of the persons who are directly affected by 
the proposed repeal; from the Administrative code Committee 
of the legislature, from a governmental subdivision or 
agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be pub­
lished in the Montana Administrative Register. 
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7. The authority of the agency to make the proposed 
repeal is based on section 50-3-102(2)(a) MCA. 

Certified to the Secretary of 

MAR NOTICE NO. 23-2-56 9-5/15/80 



-1328-

BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rule 23-2.10(1)-S1000, 
providing for the duties 
of the Public Safety Division 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL OF RULE 
23-2.10(1)-S1000 
(Introduction) 
NO PUBLIC HEARING 
CONTEMPLATED. 

1. On June 16, 1980, the Department of Justice pro­
poses to repeal rule 23-2.10 ( 1 )-SlOOO, providing for the 
duties of the Public Safety Division 

2. The rule proposed to be repealed is on page 23-65 
of the Administrative Rules of Montana. 

3. The agency proposes to repeal this rule because it 
concerns the organization of the Department of Justice, 
which is already covered by rule 23-2.1(1)-0100. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to 
Assistant Attorney General Sheri K. Sprigg, State Capitol, 
Room 225, Helena, Montana 59601 no later than June 12, 
1980. 

5. If a person who is directly affected by the pro­
posed repeal of rule 23-2.10(1)-S1000 wishes to express his 
data, views and arguments orally or in writing at a public 
hearing, he must make written request for a hearing and 
submit this request along with any written comments he has 
to Assistant Attorney General Sheri K. Sprigg, state 
Capitol, Room 225, Helena, Montana 59601, no later than 
June 12, 1980. 

6. If the agency receives requests for a public 
hearing on the proposed repeal from either 10% or 25, which­
ever is less, of the persons who are directly affected by 
the proposed repeal; from the Administrative Code Committee 
of the legislature, from a governmental subdivision or 
agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be pub­
lished in the Montana Administrative Register. 

7. The authority of the agency to make the proposed 
repeal is based on section 2-4-201 MCA. 
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Certified to the Secretary of State May 6, 1980. 
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BEFORE THE BOARD OF LIVESTOCK 
STATE OF MONTANA. 

In the matter of the amendment 
of ARM 32-2.6A(78)-S6330 to 
clarify horse import require­
ments 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT TO ARM 
32-2.6A(78)-S6330 
(Clarifying Horse 
Import Requirements) 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On or after June 15, 1980, the Board of Livestock 
proposes to amend ARM 32-2.6A(78)-S6330 only in subsection 
(19) to clarify import requirements for horses. 

2. The subsection of Rule 32-2.6A(78)-S6330 as it is 
proposed to be amended reads as follows: (no other part of 
the rule is affected; new material underlined.) 

"(19) Horses, mules and asses may enter the state of 
Montana provided they are moved in conformity with paragraphs 
(1) through (14) of this rule. Such ani~als 6 months of age 
and over comin from areas in which e uine inf · · 

EIA is endemic may be reguired to be tested negative for 
EIA as a condition for obtaining the permit required by 
paragraph (4)." 

3. This rule is proposed for amendment to eliminate 
confusion among importers from EIA endemic areas. Under 
other portions of this rule, especially paragraph (8), the 
department has required EIA testing if equidae from endemic 
areas, notably the southeastern United States since mid 1978 
when the requirement that all equidae be tested for EIA as a 
condition of entry regardless of point of origin. Unfortu­
nately a number of persons requesting permits from endemic 
areas were unaware of the requirement and hence had to delay 
or cancel imports until the necessary testing (which takes 
at least 3 days) could be done. By this proposal the depart­
ment hopes to give better notice of the test requirements to 
importers from endemic areas. In no way is this an attempt 
to broaden EIA testing beyond that which is presently required. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
James W. Glosser, D.V.M., Administrator & State Veterinarian, 
Department of Livestock, Capitol Station, Helena, MT 59601, 
no later than June 15, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to e~press his data, views, and arguments, 
orally or in writing at a public hearing he must make written 
request to Dr. Glosser at the address shown in paragraph 4 
no later than June 15, 1980. 

6. The department has determined that this proposal 
may directly affect more than 250 persons. Therefore, 
if the department receives written requests from 25 directly 
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affected persons; from the Administrative Code Committee of 
the legislature; from a governmental subdivision or agency, 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the 
Montana Administrative Register. 

7. The authority to make this amendment is found in 
section 81-2-102 MCA. The same section is implemented. 

~~~ 
Chairman, Board of 
Livestock 

BY:~~~~~ JAM4\r .SSE , . V. M. 
Administrator & State 
Veterinarian 

Certified to the Secretary of State May 6, 1980. 
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BEFORE THE DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

STATE OF MONTANA 

In the matter of the adoption 
of rules implementing the 
Governor's emergency powers 
during electricity shortages 

TO; All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF RULES PER­
TAINING TO ELECTRICITY 
SHORTAGES 

1. On June 4, 1980, from 1:30 to 3:30 p.m. at the City­
County Library, 101 Adams, Missoula, Montana; on June 5, 1980, 
from 1:30 to 3:30 p.m. at the Scott Hart Auditorium, Old High­
way Building, 303 Roberts, Helena, Montana; and on June 9, 1980, 
from 1:30 to 3:30 p.m. at the Liberal Arts Building, Library 
Room 231, Eastern Montana College, Billings, Montana, public 
hearings will be held to consider the adoption of rules imple­
menting the Governor's emergency powers during electricity 
shortages. The Governor has designated the Department of Natural 
Resources and Conservation to conduct the public hearings. 

2. The proposed rules do not replace or modify any sections 
currently found in the Hontana Administrative Code. 

3. The proposed rules provide as follows: 

RULE I PURPOSES (1) These rules describe procedures 
implementing the governor's emergency powers under Title 90, 
Chapter 4, Part 3, MCA in the event of electricity supply shor­
tages. 

(2) The purposes of these rules are to: 
(a) establish functions to be undertaken by public and 

private entities during an energy supply alert or emergency; 
(b) establish principles to guide actions during an energy 

supply alert or emergency; 
(c) establish minimum activities for utilities and local 

governments to adopt during an energy supply alert or emergency 
thus minimizing public confusion by providing an advance indica­
tion of those actions most likely to be undertaken; 

(d) establish procedures for the monitoring and enforce­
ment of mandatory curtailment activities during an energy supply 
emergency; and, 

(e) establish a procedure for administering appeals, ad­
justments and exemptions from mandatory curtailment activities 
during an energy supply emergency. 

RULE II DEFINITIONS As used in these rules, the following 
defin~t~ons apply: 

(l) "Authority" means the civil authority empowered to 
implement mandatory curtailment. 

(2) "Base period" means the corresponding billing period 
in the twelve month period ending immediately before implemen­
tation of voluntary curtailment. 
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(3) "Base period energy" means the energy consumed by a 
customer during a base period. 

(4) "Conservation" means the wise and efficient use of 
electrical energy to eliminate waste. 

(5) "Current usage" means the energy consumed by the cus­
tomer during the most recent billing cycle. 

(6) "Curtailment" means the action of reducing the use of 
electric energy by voluntary and mandatory measures that are in 
addition to any conservation presently employed. Curtailment 
measures may affect convenience, comfort, service delivery and 
employment. 

(7) "Customer" means any individual, partnership, corpora­
tion, firm, governmental entities, or organization supplied with 
electric service at one location and one point of delivery. 
Service furnished to a customer at one location through more than 
one meter regardless of rate classifications or schedules shall 
be deemed service to one customer. 

(8) "Deficient utility" means a utility which under iden­
tified probabilities is expected to have an energy demand 
greater than its resources. 

(9) "Excess energy utility" means a utility which under 
identified probabilities is expected to have an energy supply 
greater than its demand. 

(10) "Excess usage" means usage greater than base period 
energy less any curtailment requirement. 

(11) "Local government" means any county, city, town, mun­
icipal corporation, or other political subdivision of the state. 

(12) "Major use customer" means a customer who used more 
than 75,000 KWH in any billing month in the base period, or who 
is estimated to use more than 75,000 KWH (without curtailment) 
in any billing month in the twelve month period after the base 
period. 

(13) "Major resource" means a generating unit with a rated 
capability of 100 megawatts or greater. 

(14) "Media" means the use of radio, television, news­
papers, publications and any vehicle of communication used to 
contact the customer. 

(15) "Priority loads" mean loads necessary for the public 
health, safety, and welfare as enumerated in Rule XVI. 

(16) "Region" means the area including service areas of 
the utilities in the northwest power pool and in the mid-contin­
ent area power pool. 

(17) "Utility" means any investor-owned utility, joint 
operating agency, municipal utility, public utility district, 
or cooperative which engages in or is authorized to engage in 
the activity of generating, transmitting, or distributing energy 
in this state. 

RULE III REGISTRATION Upon promulgation of these rules, 
the governor shall request the northwest power pool, mid-contin­
ent area power pool, water and power resource service, and each 
utility supplying electricity in Hontana to designate an employee 
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who shall be responsible for supplyin9 information requested 
under these rules and to supply the name, address, and telephone 
number of the employee to the administrator Of the energy divi­
sion, department of natural resources and conservation, 32 South 
Ewing, Helena, Montana 59601. 

RULE IV UTILITY CURTAILMENT PLANS (l) Upon promulgation 
of these rules, utLlLtLeS supplyLng electricity in Montana shall 
be required to submit a curtailment plan modeled on the proce­
dures outlined in these rules within 90 days. Each utility's 
curtailment plan shall include the following information: 

(a) description of the utility's power resources and ob­
ligations including peak and average, firm and interruptible 
loads; 

(b) description of. the measures the utility will take to 
curtail its own uses of electricity under stage 1 of a supply 
alert as specified in Rule X and the estimated energy savings 
from these measures; 

(c) description of the voluntary conservation measures the 
utility will recommend to its customers under stage 1 and 2 of 
a supply alert as specified in Rules X and XI; 

(d) identification of priority load customers, description 
of the utility's ability to isolate and maintain service to these 
customers in the event of stage 3 of an energy emergency as des­
cribed in Rule XV, and the notification procedure the utility 
will follow prior to any unavoidable curtailment; 

(e) description of the monitoring procedures the utility 
will follow and the methodology that will be used to estimate 
energy savings in each stage of a supply alert and emergency; 

(f) identification of the utility's major use customers 
and their average consumption; 

(g) identification of the utility's supply obligations by 
customer class and approximate number of customers in each class; 
and, 

(h) the proposed membership for the utility's adjustment 
committee as specified in Rule XX(2) (a). 

(2) The curtailment plan described in subsection (1) may 
contain additional provisions to reflect the particular circum­
stances of the utility. 

(3) Each utility's curtailment plan shall be reviewed by 
the governor or his designee and the energy policy committee es­
tablished under Section 90-4-303, HCA. 

(4) Following acceptance of the curtailment plan, the 
utility shall keep the plan in reserve for implementation upon 
declaration of an energy supply alert or emergency. 

(5) Utilities may be requested to update their curtail­
ment plans periodically to reflect current or changed conditions. 

RULE V INFORMATION Information and data regarding elec­
tricity supply shortages which may require curtailment action 
shall be provided as follows: 
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(1) for regional hydro-electricity supply shortages, the 
northwest power pool and the water and power resource seryic~ 
shall provide reservoir inventory information upon which deci­
sions regarding the need for curtailment actions will be based. 
This information shall be updated as current information be­
comes available. 

(2) For all other electricity supply shortages which may 
require curtailment action the individual deficient utilities 
shall provide information regarding their load requirements 
relative to their power resources on an ongoing basis. 

(3) The information provided under this rule shall be 
submitted to the energy division, department of natural resources 
and conservation, 32 S. Ewing, Helena, Montana 59601. 

RULE VI EVALUATING INFORMATION (l) The energy division 
shall evaluate the 1nformat1on prov1ded under Rule V and may 
recommend the voluntary curtailment provisions of an energy sup­
ply alert if unacceptably high probabilities of future mandatory 
curtailment exist. 

{a) In evaluating the data provided under Rule V (1) the 
energy division may recommend: 

(i) stage 1 voluntary curtailment actions when there is 
a 40% probability that stage 1 mandatory curtailment will be 
imposed in the current or ensuing July-June period, and 

(ii) stage 2 voluntary curtailment actions when there is 
a 60% probability of implementing stage 1 mandatory curtailment 
in the current or ensuing July-June period. 

{b) In evaluating the data provided under Rule V (2), 
the level of voluntary curtailment recommended will depend on 
the severity of the shortage. 

{2) The energy division may recommend declaration of 
an energy emergency and imposition of mandatory curtailment 
measures if unacceptably high probabilities of future inability 
to meet regional firm energy requirements exists or if an indi­
vidual utility cannot meet its firm loads. 

(a) In evaluating the data provided under Rule V {1) the 
Energy division may recommend: 

{i) stage 1 mandatory curtailment measures when there 
is a 20% probability of depleting the generating capability of 
regional reservoirs before the next April 30; 

(ii) stage 2 mandatory curtailment measures when there is 
a 40% probability of depleting the generating capability of 
regional reservoirs before the next April 30; and 

(iii) stage 3 mandatory curtailment provisions when the 
region's reservoir generating capability is in imminent danger 
of being depleted and greater curtailment is required than has 
been achieved or is attainable under stages 1 and 2 of mandatory 
curtailment. 

(b) In evaluating the data provided under Rule V (2) the 
level of mandatory curtailment recommended will depend on the 
severity of the shortage. 
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RULE VII DETERMINING THE EXISTENCE OF AN ENERGY SUPPLY 
ALERT OR ENERGY EMERGENCY (1) The data prov~ded under Rule V 
w~th the recommendations derived under Rule VI shall be used to 
inform and advise the governor of the need for curtailment 
activities. 

(2) The information provided under subsection (l) shall 
be made ava~lable to the energy pol~cy committee established by 
section 90-4-303, MCA, and the committee's advice shall be sought 
concerning the existence of an energy supply alert or energy 
emergency situation. 

(3) During the process of determining the existence of 
an energy supply alert or emergency, the governor shall seek 
the advice of consumers, utilities and state agencies. 

(4) The criteria that the governor shall follow in deter­
mining whether to declare an energy supply alert or energy 
emergency are set forth in Sections 90-4-308 and 90-4-310, MCA. 
Also, the governor shall take cognizance of the language in Sec­
tion 90-4-302(6) and (7), MCA, which define energy supply alert 
and emergency. 

RULE VIII DECLARATION OF ENERGy SUPPLY ALERT OR ENERGY 
EMERGENCY Upon determ~n~ng that the energy supply alert or 
energy emergency situation exists, the governor shall declare 
the same to be in existence by executive order. The governor, 
or his designee, shall notify state agency heads of the declara­
tion and of its requirements by memorandum. The governor, or 
his designee shall notify local governmental entities in the 
same manner. Utilities affected by the declaration shall be 
notified by letter from the governor's office. Also, the gov­
ernor's office shall issue a press release describing the ac­
tion taken. 

RULE IX ENERGY SUPPLY ALERT PROCEDURES Upon declaring the 
existence of a electricity supply alert, the governor with the 
advice of the energy policy committee shall select and imple­
ment any combination of the procedures specified in Rules X and 
XI as he considers necessary or as the circumstances of the elec­
tricity supply alert change. 

RULE X SUPPLY ALERT STAGE 1 (1) Stage 1 of a supply alert 
is intended to br~ng energy supply and demand into balance with­
out eliminating employment or curtailing commercial operations 
or industrial production. 

(2) In stage 1 of a supply alert the governor may issue 
orders to direct any state or local governmental agency to im­
plement curtailment action or provide information relating to 
the consumption of energy. The governor may also request util­
ities and electricity consumers to take voluntary action to 
alleviate the shortage. In implementing this rule the governor 
may initiate the following measures: 

(a) direct each state agency and local government institu­
tion and request each utility to curtail its own uses of elec-
tricity; 

(b) request each utility 
use in all large buildings; 

(c) request each utility 
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use by its major use customers; 
(d) utilize media pronouncements to request all consumers 

to curtail electricity use. The utility, in consultation with 
local government, should support these requests and recommend 
specific measures to be taken by all customers. Such activities 
shall not be as stringent as those minimums set forth in Rule 
XI (2) (d) under stage 2 of a supply alert; 

(e) request each deficient utility to replace, by purchase 
or other means, energy included in its planned resources but not 
generated due to outages of its major resources; and, 

(f) direct the department of health and environmental 
sciences to examine all restrictions relating to air quality 
where electricity use could be affected directly or offset by 
other fuels, and recommend to the governor what action should be 
taken, if any, in each stage of a supply alert and emergency. 

(3) Compliance with the provisions of subsection (2) is 
at the customers' discretion; utilities and local governments 
act in advisory and informational capacity and are self-monitor­
ing for their own compliance. 

(4) Enforcement of the provisions of subsection (2) is not 
applicable. 

RULE XI SUPPLY ALERT STAGE 2 (1) Stage 2 of a supply 
alert is a more 1ntensive effort to bring energy supply and demand 
into balance without eliminating employment or curtailing commer­
cial operations or industrial production. 

( 2) In stage 2 of a supply alert the governor May 
direct further implementation of the stage 1 curtailment pro­
grams as follows: 

(a) continued self-curtailment by utilities and govern-
mental units; 

(b) continued requests for voluntary curtailment in large 
buildings and from major use customers; 

(c) urgent requests for voluntary curtailment by all 
customers; 

(d) media publications by utilities and government units 
of specific measures affecting electric energy consumption which 
should be undertaken by all customers. These measures include, 
but are not limited to, the following conservation activities: 

(i) 65 degrees F maximum thermostat setting for daytime 
space heating; 

(ii) 55 degrees F maximum thermostat setting for nighttime 
space heating; 

(iii) 85 
cooling; 

degrees F maximum thermostat setting for space 

(iv) 
heating; 

(y) 
(vi) 
(A) 
(B) 

ing, except 

105 degrees F maximum thermostat setting for water 

line drying of clothes; 
elimination of: 
outdoor decorative lighting; 
window display, outdoor display, area 
during nighttime hours when the place 

and sign light­
of business is 
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open. At ~11 times, such lighting should be reduced to the low­
est possible level; and, 

(C) parking lot lighting, except during nighttime hours 
when the place of business is open and then only to the levels 
required for safety and security; and, 

(e) further request deficient utilities to purchase all 
available electric energy in ~mounts needed to offset deficits. 

(3) Compli~nce with the provisions of subsection (2) is 
at the customers' discretion; utility and local government are 
self-regulating and act in an advisory and information role, but 
the urgency of the situation should be stressed. 

(4) Enforcement of the provisions of subsection (2) is 
not applicable. 

RULE XII ENERGY EMERGENCY PROCEDURES Upon declaring the 
existence of an electr~c~ty emergency, the governor, with the 
advice of the energy policy committee, shall select and imple­
ment any combination of the procedures specified in Rules XIII, 
XIV and XV as he considers appropriate. The governor may modify 
any procedure as he considers necessary or as the circumstances 
of the electricity supply emergency change. Any energy supply 
alert measures in effect at the time the energy emergency is 
declared shall remain effective except as ordered by the governor. 

RULE XIII ENERGY EMERGENCY STAGE 1 (1) Stage 1 of an 
energy emergency is ~ntended to have a minimal impact on employ­
ment, production and commercial operations. 

(2) In stage 1 of an energy emergency the governor may 
issue orders as described in Section 90-4-310, MCA, to: 

(a) implement programs, controls, standards, and prior-
ities for the production, allocation, and consumption of energy; 

(b) establish and implement regional programs and agree-
ments for the purpose of coordinating the energy programs and 
actions of the state with those of the federal government and of 
other states and localities; and, 

(c) implement the following activities: 
(i) continued curtailment of electrical use by utilit~es 

and government units; 
(ii) media publications by utilities and governmental units 

of specific minimum actions which are now required by all custo­
mers: 

(A) 65 degrees F maximum thermostat setting for daytime 
space heating; 

(B) 55 degrees F maximum thermostat setting for nighttime 
space heating; 

(C) 
cooling; 

(D) 
heating; 

(E) 
(F) 
(a a) 
(bb) 
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lighting, excert during nighttime hours when the rlace of bus­
iness is open. At all times, such lighting sh~ll be reduced 
to the lowest pr~cticable level; and, 

(cc) rarking lot lighting, except during nighttime hours 
when the pl~ce of business is open, and then only to the levels 
required for safety and security. 

(3) Each utility shall monitor compliance by its cus-
tomers of the directives of stage 1 of an energy emergency as 
set forth in Rule XVIII. 

(4) Enforcement of the provisions of subsection (2) 
shall be carried out as set forth in Rule XIX. 

RULE XIV ENERGY EMERGENCY STAGE 2 
energy emergency is lntended to protect 
ty, and welfare with moderate impact on 
ing suprly and demand into balance. 

(1) Stage 2 of an 
the public health, safe­
the economy while bring-

(2) In stage 2 of an energy emergency the governor may 
issue orders as described in Section 90-4-310, MCA, to: 

(a) direct further implementation of programs, controls, 
standards and priorities for the production, allocation and con­
sumption of energy; 

(b) direct further implementation of regional programs 
and agreements for the purpose of coordinating energy programs 
in the region; and, 

(c) implement the following measures: 
(i) request operation of all available state, federal 

and private generating units with capacity in excess of owner's 
current need for delivery of such excess power into the regional 
system to be purchased by deficient utilities; 

(ii) request the administrator of the bonneville power 
administration (bpa) or the administrator of the western area 
power administration (wapa) or both to prepare plans which in­
sure the return of all outstanding advance energy from direct 
service industrial customers of bpa or wapa or both prior to the 
time such energy is needed to meet the region's firm load. The 
governor may request that no additional sales of advance energy 
be made while mandatory curtailment is in effect; 

(iii) direct utilities to require all customers, except 
priority load customers, to curtail electric energy consumption 
by an equal percentage as declared necessary to bring anticipa­
ted resources and requirements into balance; and, 

(iv) as necessary, restrict operation and energy consumed 
by retail, commercial, industrial, and governmental operations. 
A statewide restriction of orerating hours may be achieved through 
a percentage reduction of hours as determined by the governor. 

(3) Each utility shall monitor compliance by its cus-
tomers of the directives of stage 2 of an energy emergency as 
set forth in Rule XVIII. 

(4) Enforcement of the provisions of subsection (2) shall 
be carried out as set forth in Rule XIX. 

(5) Utility adjustment committees and the state appeals 
board shall operate in stage 2 of an energy emergency following 
the procedures set forth in Rules XX and XXI. 
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RULE XV ENERGY EMERGENCY STAGE 3 (1) Actions required in 
sta~e 3 of an energy emergency shall emphasize minimizing unemploy­
ment and other economic and social dislocations while preserving 
the generation, trans~ission and distribution system and bring-
ing loads into balance with available supply. 

(2) In stage 3 of an energy emergency the governor may 
issue orders as described in Section 90-4-310, MCA to: 

(a) direct further implementation of programs, controls, 
standards, and priorities for the production, allocation and 
consumption of energy; 

(b) direct further i~plementation of regional programs 
and agreements for the purpose of coordinating energy programs 
in the region; 

(c) curtail usage by fixed percentages of specified large 
industrial customers if such curtailment is necessary to balance 
regional loads and resources; 

· (d) cease operations of specified large industrial cus-
tomers after advance notice has been given to permit an orderly 
shutdown of operations; 

(e) interrupt the service of all customers on a rotating 
basis. These service interruptions shall be imposed equally, 
and to the extent necessary to achieve the required reduction of 
energy consumption. To the extent possible, public notice shall 
be given before such procedures are imposed. To the extent 
practical, priority loads shall not be interrupted; 

(f) direct the implementation of other appropriate emer-
gency actions. 

(3) Where monitoring is required, each utility shall 
monitor compliance by its customers -of the directives of stage 3 
of an ener~y emergency as set forth in Rule XVIII. 

(4) Service interruptions and termination of operations 
as required under subsection (2) shall be carried out by util­
ities and government entities as specified by the governor. 

(5) Procedures for appeals and adjustments to mandatory 
action taken under subsection (2) are set forth in Rules XXI 
and XXII. 

RULE XVI PRIORITY LOAD CUSTOMERS - EXEMPTION PROCEDURE 
(l) Certa~n customers set out below because of the crltlcal 
nature of their operations shall be exempt from stage 2 manda­
tory curtailment once the customer has demonstrated to its 
utility that all non-essential electrical energy use has been 
eliminated: 

(a) 
(il 

public health and safety functions such as: 
hospitals, nursing homes, and other health care 

facilities; 
(ii) police and £ire stations; and 
(iii) sewage treatment and domestic water treatment 

installations; 
(b) emergency services including essential communica-

tion facilities; 
(c) ~overnmental operations; 
(d) public mass transit operations including, but not 

limited to, airports; 
(e) food production and processing facilities includ-

9-5/15/BO MAR Notice No. 36-15 



-1341-

ing irrigation; 
(f) energy supply and storage facilities such as: 
(i) refineries; 
(ii) oil and gas pipelines; 
(iii) coal handling facilities; and, 
(iv) wood waste processing and handling facilities 

associated with energy production; and 
(g) mining. 
(2) Each utility shall to the extent feasible identify 

and notify its priority load customers prior to declaration of 
an energy supply emergency. A priority load customer listing 
shall be submitted to the energy division. 

(3) If stage 2 of an energy emergency is implemented, 
the utility adjustment committee as outlined in Rule XX (2) (a) 
shall grant exemption of priority load customers that appear 
on the approved list, provided the applicant has demonstrated 
that all non-essential electrical energy use has been elimina­
ted. No priority load exemptions shall be granted unless an 
application is filed by the applicant and the applicant appears 
on the approved list. Appeals from the committee decision shall 
be to the state appeals board as provided for in Rule XIX(2) (b). 

RULE XVII NON-PRIORITY LOAD APPELLANTS An aggrieved cus­
tomer may seek a non-prior~ty load exempt~on from the provisions 
of stage 2 of an energy emergency by filing application with the 
utility adjustment committee as specified in Rule XX (1) (a). 
The committee shall forward the application to the state appeals 
board as specified in Rule XX (1) (b) and assist in gathering 
information and evaluating the applications. The state appeals 
board shall recommend to the governor either approval, denial, 
or approval with conditions of the application for non-priority 
exemption based upon the following criteria: 

(1) curtailment would result in unreasonable exposure 
to health or safety hazards; 

(2) curtailment would result in extreme economic hardship 
relative to the amount of energy saved; 

(3) curtailment would be counter-productive for efficient 
energy use or energy production; and 

(4) all non-essential electrical energy use has been 
eliminated. 

RULE XVIII MONITORING Monitoring procedures for each stage 
of a supply alert and energy emergency shall be carried out as 
specified in this rule. 

(1) In stage 1 of a supply alert: 
(a) no customer monitoring procedures are required; 
(b) the estimated savings of actions taken under stage l 

of a supply alert shall be determined by each utility and repor­
ted to the energy division; and, 

(c) the overall impact on energy supply shall be monitored 
by the northwest power pool (nwpp) or the mid-continent area 
power pool (mapp) or both if the shortage is regional in nature. 
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(2) ln stage 2 of a supply alert: 
(a) monitoring of customer compliance is at the utility's 

discretion, although each utility should begin assembling data 
necessary for customer monitoring required in an energy emer­
gency; 

(b) the estimated savings of actions taken under stage 1 
and 2 of a supply alert shall be determined by each utility and 
reported to the energy division; and, 

(c) the overall impact of action taken under stages l and 
2 of a supply alert on energy supply shall be monitored by the 
nwpp or the mapp or both if the shortage is regional in nature. 

(3) In stage 1 of an energy emergency: 
(a) each utility shall be prepared to monitor customer com­

pliance on the basis of comparing current energy usage with the 
applicable base period energy and any possible reduction in use. 
Each utility shall be prepared to monitor major use customers on 
a monthly basis. Monitoring procedures shall be tested and op­
erational in anticipation of stage 2 of an energy emergency 
being initiated; 

(b) if restriction of lighting for retail, commercial, in­
dustrial and governmental establishments is required, local 
governments shall monitor compliance on a complaint basis. If 
a local government, based upon a complaint, requests a utility 
to monitor a customer's energy consumption, the utility shall 
cooperate. The number of complaints filed with local govern­
ments and the apparent degree of compliance shall be reported 
to the governor or his designee; 

(c) the estimated savings of all curtailment actions taken 
to date shall be determined by each utility and reported to the 
energy division; and, 

(d) the overall impact of action taken under stage 1 of 
an energy emergency on energy supply shall be monitored by the 
nwpp or the mapp or both if the shortage is regional in nature. 

(4) In stage 2 of an energy emergency: 
(a) all customers shall be required to curtail usage by the 

percentage declared necessary to bring supply and demand into 
balance. Each utility shall monitor compliance by its customers. 
Subject to adjustments as set forth in Rule XXI, monitoring shall 
be on the basis of comparing current energy usage with the appli­
cable base period energy less the required curtailment. 

(b) all major use customers shall be individually monitored 
on a monthly basis; all customers reported in violation of ac­
tion required under stage 1 of an energy emergency shall be 
individually monitored. For all other customers, the utility 
shall monitor compliance with curtailment requirements by an 
appropriate sampling of customers; 

(c) all customers shall be given notice if service inter­
ruptions appear imminent. Each utility shall report its esti­
mated monthly savings due to curtailment efforts, and the meth­
odology used in making these estimates, to the energy division; 
and, 

(d) the overall impact of stage 2 emergency actions shall 
be monitored by the nwpp or the mapp or both if the shortage is 
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regional in natu~e. 
(5) Monitoring of stage 3 emergency actions shall be carried 

out by utilities, local governments, the nwpp and the mapp as 
required by order of the governor. 

RULE XIX ENFORCEMENT In an energy supply alert or energy 
emergency local governments and utilities shall cooperate in 
implementing the enforcement measures described in this rule as 
directed by the governor. 

(1) In stages 1 and 2 of a supply alert: 
(a) self-regulation and compliance is required by govern­

ment institutions; and, 
(b) utility and individual customer compliance with actions 

requested is at utility and customer discretion. 
(2) In stage 1 of an energy emergency: 
(a) if a complaint regarding violation of operating hours 

is filed with local government, and the complaint is substantia­
ted, the local government shall notify the retail, commercial, 
industrial or governmental establishment of such complaint, and 
indicate that the supplying utility shall be requested to monitor 
energy consumption; and, 

(b) The utility shall be prepared to monitor and record 
energy consumption of the customer and notify such customer that 
if stage 2 emergency actions are instituted, such customer shall 
be monitored on an individual basis rather than be subject to 
sampling procedures. 

(3) In stage 2 of an energy emergency each utility shall 
establish a curtailment target as directed by the governor for 
all customers being monitored. The actual energy consumption 
of a customer shall be compared with the base period consumption 
less the required percentage curtailment (target) to determine 
customer compliance. (To the extent possible prior to an emer­
gency, utilities should inform customers of what their consumption 
patterns have been and indicate what reductions may be required 
if emergency curtailment activities are ever instituted. This 
will promote an awareness of energy use and may promote conserva­
tion.) If a customer's actual consumption is above the target, 
then the customer may be penalized. 

(4) During the first month of monitoring under stage 2 
of an energy emergency, the utility shall notify all customers 
of surcharge rates for excess consumption and provide a descrip­
tion of the appeals procedure outlined in Rule XX. An appeal 
may result in an adjustment to the customer's base period, in 
which case no surcharge shall be assessed for the month in ques­
tion. If no adjustments are merited and energy consumption ex­
ceeds the target, imposition of excess energy surcharge rates 
shall be directed by the governor. 

(5) During an energy supply emergency, the rate setting 
procedures for any surcharge shall be coordinated and acceler­
ated by the public service commission. The following surcharge 
provisions for excess usage are recommended: 

(a) apply surcharges to entire bill: 
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(i) first month of excess use, 25% surcharge; 
(ii) second consecutive month of excess use after first 

fined month, 50% surcharge; 
(iii) third consecutive month of excess use after first 

fined month, 100% surcharge; and 
(iv) after the fourth consecutive month of excess use 

after first fined month, service termination for the period 
required to generate the target savings required in the pre­
vious five months of noncompliance. 

(b) apply surcharge only to excess use of the following 
percent basis: · 

Percent of Excess Use 

.0- 10% 
11 - 2 5% 
26 - 50% 
51 - 100% 

Surcharge on Excess per K\VH 

$0.04 
$0.045 
$0.05 
$0.06 

RULE XX APPEALS An appeals process shall be established to 
resolve disputes over the application of a rule or order to 
specific individuals or business entities. The affected entities 
may have grounds for disputing the application of the rule or 
order to their specific situation. The grounds may be that the 
order is viewed as unlawful, may not apply because of special 
circumstances, or may cause an undesirable hardship. An appeals 
procedure is only required when mandatory actions are directed 
by the governor. 

(1) Utility adjustment committees and a state appeals 
board shall be established and shall have certain responsibilities 
as specified in this rule. 

(a) Each utility shall establish an adjustment corrmittee. 
The utility shall have an at-large county and municipal seat 
on the committee to be filled by officials from the appellant's 
jurisdiction. The utility adjustment committee shall: 

(i) receive and review all applications for exemption or 
adjustment; 

(ii) act on matters relating to priority load customers; 
and, 

(iii) act on adjustments to base period energy of non­
major use customers. 

(b) A state appeals board shall be established consist­
ing of 12 members: the administrator of the energy division 
or his designee who shall serve as chairman, the chairman of 
the psc or his designee, and one representative appointed by 
the energy policy committee from each of the following groups­
rural electric cooperatives, investor-owned utilities, county 
and municipal government, commercial and industrial users, and 
four citizens at large. The state appeals board shall: 

(i) hear appeals from utility adjustment committee actions; 
(ii) make recommendations to the governor on adjustments 

to base period energy of major use customers; 

9-5/15/80 MAR Notice No. 36-15 



-1345-

(iii) m~ke recoromend~tions to the governor on non-priority 
load appellants; 

(iv) act on ~djustments to scheduling of curtailment by 
non-major use customers; and, 

(v) make recommendations to the governor on adjustments 
to scheduling of curtailment by major use customers. 

(2) The appeals process shall be as follows: 
(a) Any person who desires to contest the operation of a 

rule or order with respect to his or her individual situation 
should make application for an exemption or adjustment to the 
utility adjustment committee. The utility adjustment committee 
shall be empowered to grant certain exemptions and adjustments 
and will screen all applications. As required, the utility ad­
justment committee shall forward reports to the state appeals 
board which shall in turn make recommendations for the governor 
on certain exemptions and adjustments. 

(b) Each appeal from an emergency action shall state: 
(i) the action appealed from, including the entity 

taking the action, and the nature and date of the appeal; 
(ii) the reason for the appeal, including the reason 

why the appellant believes the order to be unjust or unwise; 
(iii) the nature of the relief sought, whether exemption, 

adjustment or some other relief; and 
(iv) a demand for a hearing, or all appeal documents 

if no oral hearing is requested. 
(c) Hearing procedures shall be established in 

accordance with the Montana Administrative Procedures Act. 

RULE XXI ADJUSTMENTS Applications for adjustments to 
base period energy or for scheduling curtailments shall be 
filed with the utility adjustment committee. 

(1) Adjustments to base period energy shall be based 
on the following criteria: 

(a) for major use customers: 
(i) suggested adjustments to base period energy of 

existing major use customers shall be made by the utility, 
taking into account installed increases or decreases in 
normal load; 

(ii) customers becoming major use customers in the 
period after the base energy period by reason of increased 
usage shall have their base period energy calculated by the 
utility on the basis of the projected usage before curtailment; 
and 

(iii) the state appeals board shall grant, deny or 
modify base period energy adjustments as suggested by the 
utility and requested by the applicant major use customer. 

(b) for non-major use customers adjustments to base 
period energy shall be made by the utility adjustment committee. 
A customer requesting such adjustment shall supply the utility 
with a description of where additional energy requirements have 
occurred and the reason why such additional energy consumption 
cannot be avoided during the curtailment period. 
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(2) Customer-owned generating facilities may be used to 
meet the customer's ener9y requirements during periods of man­
datory curtailment, provided that the energy provided by the 
utility to such customer is reduced by not less than the percen­
tage curtailment required. 

(3) Adjustments to scheduling of curtailment are provided 
for as follows: 

(a) A customer may schedule energy curtailment in any per­
iod and in any manner to minimize economic costs, hardships or 
inconvenience, provided that the required energy curtailment, if 
determined on other than a daily basis, shall be assured with­
in each billing period. However, if a utility can shift energy 
saved in a current period within the projected shortage period, 
then a customer of such utility may schedule such future period 
curtailment in the future period. Any such scheduling shift 
shall be approved by the state appeals board. 

(b) Major use customers who would otherwise be subject to 
curtailment at more than one location in the region, may schedule 
curtailment among multiple locations in the region in any manner 
which assures the required curtailment level will be achieved. 
No such scheduling among locations may go into effect until the 
user provides to the utility and the state appeals board, in 
writing: 

(i) an outline of the proposed curtailment schedule; 
(ii) a statement of the manner in which the total curtail­

ment level will be calculated and assured; 
(iii) a description of the effect of the schedule on 

employees and customers; and 
(iv) if the proposed schedule also shifts the energy 

load from one utility to another, each affected utility must 
consent to the proposed schedule. 

(4) The state appeals board shall submit its recommenda-
tions derived under subsection (1) and (3) regarding adjustments 
to base period energy and for scheduling of curtailments to the 
governor for determination. 

4. The governor is proposing these rules to implement the 
governor's emergency powers during electricity shortages. The 
governor has chosen to adopt these rules through the rule-making 
procedures of the Montana Administrative Procedures Act (MAPA) , 
notwithstanding the exemption from the provisions of MAPA granted 
to the governor in Title 2, Chapter 4, MeA. The purpose of 
following the rule-making provisions of MAPA is to provide the 
maximum opportunity for public input into the consideration of 
the proposed rules. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing at the hearings. Written 
data, views or arguments may also be submitted to William Gosnell, 
Administrator, Energy Division, Department of Natural Resources 
and Conservation, Helena, Montana 59601, no later than June 18, 
1980. 
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6. Robert N. Lane has been designated to preside over 
and conduct the hearing. 

7. The governor may adopt the proposed rules under the 
authority granted by Section 90-4-316, MCA, and the rules im­
plement Title 90, Chapter 4, Part 3, MCA. 

Certified to the Secretary of State 
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BEFORE THE DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

STATE OF MONTANA 

In the matter of the adoption 
of rules implementing the 
Governor's emergency powers 
during petroleum fuels shor­
tages 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF RULES PER­
TAINING TO PETR,OLEUH SHOR­
TAGES 

l. On June 4, 1980, from 7:00 to 9:00 p.m. at the City­
County Library, 101 Adams, Missoula, Montana; on June 5, 1980, 
from 7:00 to 9:00 p.m. at the Scott Hart Auditorium, Old High­
way Building, 303 Roberts, Helena, Montana; and on June 9, 1980, 
from 7:00 to 9:00 at the Liberal Arts Building, Library Room 231, 
Eastern Montana College, Billings, Montana, public hearings will 
be held to consider the adoption of rules implementing the Gov­
ernor's emergency powers during petroleum fuels shortages. The 
Governor has designated the Department of Natural Resources and 
Conservation to conduct the hearings. 

2. The proposed rules do not replace or modify any sec­
tions currently found in the Montana Administrative Code. 

3. The proposed rules provide as follows: 

RULE I PURPOSE These rules describe procedures implement­
ing the Governor's emergency powers under Title 90, Chapter 4, 
Part 3, MCA, in case of shortages of motor gasoline, middle dis­
tillates or aviation gasoline. These rules contain guidelines 
that the Governor shall follow in dealing with petroleum fuel 
shortages. 

RULE II DEFINITIONS As used in these rules, the following 
definitions apply: 

(1) '"Aviation gasoline'" means all of the various grades of 
aviation gasoline as defined in American Society for Testing and 
Materials (ASTM) D 910-70. 

(2) '"Middle distillate'" means any derivative of petroleum, 
including kerosene, home heating oil, range oil, stove oil, and 
diesel fuel, which has a fifty percent boiling point in the ASTM 
D86 standard distillation test falling between 371 degrees and 700 
degrees F. "Middle distillate'" does not include naptha-based jet 
fuel, heavy fuel oils grades #4, 5, and 6, intermediate fuel oils 
which are blends containing #6 oil, and all specialty items such 
as solvents, lubricants, waxes, and process oil. 

(3) '"Motor gasoline'" means a mixture of volatile hydrocar­
bons, suitable £or operation of an internal combustion engine, 
whose major components are hydrocarbons with boiling points 
ranging from 140 degrees to 390 degrees F. and whose source is 
distillation of petroleum and cracking, polymerization, and other 
chemical reactions by which naturally occurring petroleum hydro­
carbons are converted to those that have superior fuel properties. 

(4) '"Person'" is defined in 90-4-302, MCA. 
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(5) "Retailer" means any individuill, f:i,rm, J?ilrtnership, 
association, trustee or corporation, owning, leasing, renting, 
managing or operating a service station, truck stop, or other 
facility offering for sale, selling, or otherwise dispensing 
petroleum products to the general public. 

(6) "Wholesale purchaser - reseller" means any firm which 
purchases, receives through transfer, or otherwise obtains (as 
by consignment) product and resells or otherwise transfers it 
to other purchasers without substantially changing its form. 

RULE III NOTIFICATION OF TBE EXISTENCE OF AN ENERGY SUPPLY 
ALERT OR ENERGY EMERGENCY Upon determining that an energy supply 
alert or energy emergency situation exists, the Governor shall 
declare the same to be in existence by Executive Order. The 
Governor shall notify state agency heads and local government 
entities of the declaration and of its requirements by memoran­
dum. The Governor or his designee shall notify refiners and 
distributors affected by the declaration by letter. Also, the 
Governor or his designee shall issue a press release describ-
ing the action taken. 

RULE IV ENERGY SUPPLY ALERT PROCEDURES - J'I.OTOR GASOLINE 
Upon declaring the existence of a motor gasoline supply alert, 
the Governor, with the advice of the energy policy committee es­
tablished under Section 90-4-303, MCA, shall select and implement 
any combination of the procedures described in Rules V and VI he 
considers appropriate. The Governor may modify any procedure as 
he considers necessary or as the circumstances of the motor gaso­
line supply alert require. 

RULE V PUBLIC SECTOR SUPPLY ALERT PROCEDURES The Governor 
may implement the follow~ng procedures that apply to the public 
sector in a motor gasoline supply alert: 

(1) State agencies and local governments shall reduce miles 
driven each month by employees on governmental business, in com­
parison with the corresponding month of the previous year, by a 
percentage as determined by the Governor in an Executive Order. 
The Governor may designate a more appropriate comparison period 
or may adjust comparison period mileage in appropriate cases as 
he sees fit. 

(2) Each agency and local government shall report monthly 
mileage figures. 

(3) Heads of state agencies and local government shall 
issue written reprimands to employees found guilty (includes for­
feiting bonds) of exceeding the statewide 55 mph highway speed 
limit while on state business and shall discharge employees found 
guilty of three such offenses. 

(4) Administrators of state and local governmental motor 
pools shall institute and operate a system for ensuring car pool­
ing whenever possible. 

(5) Heads of state agencies and local governments shall en­
courage employees to walk or bicycle to and from work by provid­
ing incentives for their doing so. 

(6) State agencies with employees in Helena shall stagger 
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the work hours of the~r Helena employees to reduce traffic con­
gestion. Schedules shall be arranged so that approximately one­
third of each Helena office's employees will be on each of the 
following shifts: 

(a) 7 a.m. to 11 a.m. -- 12 p.m. to 4 p.m. 
(b) 7:30a.m. to 11:30 a.m. -- 12:30 p.m. to 4:30p.m. 
(c) 8 a.m. to 12 p.m. -- 1 p.m. to 5 p.m. 
(7) Parking at all state, school, city, and university 

system parking lots shall be restricted to: 
(a) give preference to carpools; 
(b) give preference to vanpools; 
(c) attempt to achieve a 50% reduction in commuter use of 

vehicles. 
(8) State agencies and local governments shall schedule 

all meetings, hearings, and other proceedings in the location 
and at the time that will minimize passenger car travel. 

(9) State and local government employees shall substitute 
telephone and mail communication for travel whenever possible. 

(10) When travel is essential, state and local government 
employees shall use public transportation whenever feasible. 

RULE VI PRIVATE SECTOR SUPPLY ALERT PROCEDURES 
The Governor may implement the following procedures that apply 
to the private sector in a supply alert: 

(1) The Governor may request the public to observe the 
following conservation guidelines: 

(a) keep passenger car travel to a minimum; 
(b) when travel is necessary, use public transportation 

whenever possible; 
(c) carpool whenever possible; 
(d) keep vehicles properly maintained; 
(e) practice fuel efficient driving habits; 
(f) walk or bicycle whenever possible; 
(g) plan ahead to avoid unnecessary automobile trips; 

and 
(h) in the case of businesses, adopt walk and bicycle in-

centives for employees and adopt staggered work hours for em­
ployees. 

(2) The Governor may request companies with vehicle 
fleets to develop and monitor guidelines designed to reduce fuel 
consumption by 10% in the use of such vehicles. 

(3) The Governor may request employers to implement 
self-designed conservation programs for their employees aimed 
at reducing commuter use of autos by 10%. 

( 4) The Governor may request gasoline retailers to imple-
ment the following measures: 

(a) post signs legible from off the premises stating 
business days and hours of operation for dispensing gasoline; 

(b) manage their monthly fuel allocation so that it 
will last through the month; 

(c) indicate, using flags of at least 18 inches square, 
their gasoline supply and service situation by the following 
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flag system: 
(i) a green flag meaning gasoline is available; 
(ii) a yellow flag meaning the station is out of gaso-

line, but automobile servicing is available; 
(iii) a red flag meaning the stat~on is closed; and 
(iv) a sign legible from off the premises indicating 

which grades are not available, if a retailer is out of any 
grade of gasoline, but is still dispensing other grades; 

(d) place a sign indicating the last vehicle which will 
be served in a gasoline line before the retailer closes for the 
day. 

RULE VII ENERGY SUPPLY ALERT PROCEDURES - MIDDLE DISTILLATES 
Upon declaring the existence of a middle distillate fuel supply 
alert, the Governor shall select and implement any combination 
of the procedures described in Rules VIII and IX as he considers 
appropriate. The Governor may modify any procedure as he con­
siders necessary or as the circumstances of the middle distil­
late fuel supply alert change. 

RULE VIII PUBLIC SECTOR SUPPLY ALERT PROCEDURES 
The Governor may implement the following procedures that apply 
to the public sector in a middle distillate supply alert: 

(1) State agencies and local governments shall reduce 
their use of middle distillates each month, in comparison with 
the corresponding month of the previous year, by a percentage 
as determined by the Governor in an Executive Order. The Gover­
nor may designate a more appropriate comparison period or may 
adjust comparison period usage in appropriate cases as he sees 
fit. 

(2) Each agency and local government shall report monthly 
middle distillate use figures as directed by the Governor or 
his designee. Usage for the corresponding month of the previous 
year (comparison period usage) shall be reported at the same 
time. 

(3) The Department of Health and Environmental Sciences 
shall examine all restrictions relating to air quality where 
middle distillate use could be affected directly or offset by 
other fuels and recommend action to the Governor. 

(4) The Public Service Commission shall examine all restric­
tions relating to fuel hauling and recommend action to the Gov­
ernor. 

(5) Each state agency and institution which has more than 
10,000 gallon storage capability for middle distillates shall 
report reserves. 

(6) The Governor may request the U.S. Department of Energy 
to redirect supplies of middle distillate to Montana. 

RULE IX PRIVATE SECTOR SUPPLY ALERT PROCEDURES The Gov­
ernor may implement the follow1n9 procedures wh1ch apply to the 
private sector in a middle distillate supply alert: 

(1) The Governor may request refineries to maximize middle 
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distillate production. 
(2) The Governor may request all non-essential commercial 

and industrial middle distillate users to curtail a percentage 
of monthly consumption to be specified by the Governor at the 
time the supply alert is called. The Governor may request whole­
sale purchaser-resellers to reduce deliveries accordingly. 

(3) The Governor may request all commercial and industrial 
users of middle distillates to switch to other fuels where feas­
ible and when energy saving will be achieved. 

(4) The Governor may encourage wholesale purchaser-resellers 
and retailers of middle distillates to manage their monthly allo­
cations to make them last through the month. 

(5) The Governor may request residential energy consumers 
to voluntarily reduce thermostat settings to 65 degrees F during 
the day and 55 degrees F at night, except in cases when such 
action might jeopardize health or safety. 

(6) The Governor may request wholesale purchaser-resellers 
to not deliver middle distillate to large users (those with more 
than 1000 gallon storage tanks) unless they have less than one 
week's inventory. 

RULE X ENERGY SUPPLY ALERT PROCEDURES - AVIATION GASOLINE 
Upon declaring the existence of an aviation gasoline supply alert, 
the Governor, with the advice of the energy policy committee, may 
request aviation gasoline wholesale purchaser-resellers and retail­
ers to prioritize the sale of fuel according to the following 
categories which may be expanded if the situation warrants a high­
er degree of specificity: 

(1) emergency services, 
(2) commercial operations, 
(3) all other operations (including flight training). 

RULE XI ENERGY EMERGENCY PROCEDURES - MOTOR GASOLINE 
Upon declaring the exLstence of a motor gasoline emergency, the 
Governor, with the advice of the energy policy committee, shall 
select and implement any combination of the procedures described 
in Rules XII and XIII as he considers appropriate. The Governor 
may modify any procedure as he considers necessary or as the cir­
cumstances of the motor gasoline emergency change. Any energy 
supply alert measures in effect at the time the energy emergency 
is declared shall remain effective except as ordered by the Gover­
nor. 

RULE XII PUBLIC SECTOR ENERGY EMERGENCY PROCEDURES 
The Governor may implement the following procedures which apply 
to the public sector in a motor gasoline energy emergency: 

(1) All state agencies shall reduce motor vehicle mileage 
driven by private and state-owned vehicles for state business 
up to 50 percent as compared to the same month of the previous 
year. 

(2) The work week of state employees shall change to a 
four-day work week of 10 hour days. The Governor may request 
employees to observe one no driving day on the days off. 

(3) Parking at all state, school, city, and university 
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system park~ng lots shall be restricted at least 50%. Parking 
preference shall be given to carpools and vanpools. 

RULE XIII PRIVATE SECTOR EMERGENCY PROCEDURES The Gov­
ernor may implement the following procedures which apply to the 
private sector in a motor gasol~ne energy emergency: 

(1) The Governor may request implementation of company 
plans to reduce gasoline consumed in company travel by 25%. 

(2) Gasoline retailers shall comply with the following 
rules: 

(a) Each gasoline retailer shall clearly fOSt by signs 
legible from off the premises stating the days and hours gaso­
line will be dispensed to the general public, including, but not 
limited to, which weekend day and time the station will be open. 

(b) Each gasoline retailer shall open at the hour posted 
pursuant to subsection (2) (al on each Saturday of the month if 
the number of his station's street address is odd or on each 
Sunday of the month if the number of his station's street 
address is even and shall dispense gasoline to the public until 
he has sold at least one-sixth of jis weekly gasoline alloca­
tion. 

(c) Subsection (2) (b) shall not apply to any gasoline re­
tailer who: 

(i) is out of gasoline because of late delivery; 
(ii) as a normal business practice prior to February 1, 

1979 remained closed on Saturday and Sunday; or 
(iii) had a gasoline sales volume of less than 750,000 gal­

lons in 1978. 
(d) A retailer with an odd numbered street address station 

location may for bonafide religious reasons open on Sunday instead 
of Saturday, and a retailer with an even numbered street address 
station location may for bonafide religious reasons open on Sat­
urday instead of Sunday. 

(e) In order to gain an exemption from all or part of 
subsection (2) (b) because of either normal business practice or 
bonafide religious reasons, the retailer shall first file with 
the administrator of the Energy Division of the Department of 
Natural Resources and Conservation a statement setting forth the 
basis for the exemption. 

(3) An odd-even day gasoline dispensing system as des­
cribed in Rule XIV shall be established. 

(4) At the retail level, no more than two gallons of 
gasoline may be dispensed into a separate container, and no more 
than one separate container may be used in a single transaction. 
This does not apply to conta~ners used for a commercial purpose 
such as containers used to fuel commercial landscaping and gar­
dening equipment, construction equipment, or electrical genera­
tors. 

(5) No retail gasoline sales may be made for vehicles hav­
ing four cylinders in an amount less than $5.00 and in an amount 
less than $7.00 for vehicles hav~ng more than four cylinders. 
Minimums may be adjusted upward if considered necessary. This 
sale does not apply to container sales or to sales for vehicles 
with gas tank capacity of less than 8 gallons, for motorcycles, 
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mopeds, or scooters, or for emergency vehicles. 
(6) Unless otherwise specif~ed, the prov~sions of subsec­

t~ons (2) through (5) apply to veh~cle operators, employees of 
gasol~ne reta~lers, and gasol~ne reta~lers. A v~olat~on of 
these regulat~ons may result ~n a criminal charge under Section 
90-4-319, MCA. Local authorities shall be responsible for mon­
itoring and enforcing these regulations. Any violation should 
be reported to local law enforcement officials. 

RULE XIV ODD-EVEN DAY GASOLINE DISPENSING SYSTEM 
The procedure for dispensing gasoline on odd and even numbered 
days shall be as follows: 

(1) At the retail level, gasoline may be dispensed on odd 
numbered days of the month only to vehicles with odd license 
plate numbers and on even numbered days only to vehicles with 
even license plate numbers, except as provided in subsection (2). 
For purposes of this rule, personalized license plates shall be 
considered to be plates with an odd number and vehicles without 
permanent registration shall be considered to have plates with 
an even number. 

(2) The following vehicles may be supplied with gasoline 
on any day: 

(a) veh~cles with out-of-state license plates; 
(b) vehicles driven by persons whose residences as 

shown on their driver's licenses are more than 100 miles dis­
tant from the place of gasoline purchase; 

{c) public transportation vehicles, including, but 
not limited to, school buses, taxis, buses, and vehicles rented 
for less than 30 days; 

(d) u.s. Postal Service vehicles; 
(e) emergency vehicles, including: 
(i) any publicly-owned ambulance, lifeguard or life­

saving equipment, or any privately owned ambulance used to re­
spond to emergency calls; 

(ii) any publicly-owned vehicle operated by the follow­
ing persons, agencies, or organizations: 

(A) any fire department vehicles of any public agency 
or municipality; 

(B) any police department, including those of the Mont­
ana State University System, sheriff's department {including 
search and rescue vehicles on official business), or the Montana 
Highway Patrol; and 

(C) peace officer personnel of the Department of Insti­
tutions; 

(iii) any vehicle owned by the state or any bridge and 
highway district and equipped and used either for fighting fires, 
towing or servicing other vehicles, caring for injured persons, 
or repairing damaged lighting or electrical equipment or emer­
gency maintenance; 

(iv) any state-owned vehicle used in responding to emer­
gency fire, rescue, or communications calls and operated by any 
public agency (including disaster and emergency services) or 
industrial fire department; 
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(v) any state-owned vehicle operated by a Fish, Wild­
life and Park warden; 

(vi) other emergency repair and service vehicles, whether 
public or private, used for functions directly related to the 
protection of life, property or public health; 

(vii) vehicles operated in an emergency situation in the 
judgment of the gasoline retailer; 

(viii) doctors' and nurses' vehicles when used for pro­
fessional purposes; 

(f) vehicles operated by handicapped persons who have 
no practical alternative to auto transportation; 

(g) motorcycles, mopeds, and similar two-wheel vehicles; 
and 

(h) vehicles being used for commercial purposes accord­
ing to the following identifying criteria: 

(i) vehicles which by their design, size, or recogniz­
able company identification are obviously being used for commer­
cial purposes; 

(ii) vehicles which are owned and operated as part of 
a company vehicle fleet as may be determined by company mark­
ing or the vehicle's registration; 

(iii) individually-owned vehicles used for commercial 
purposes, as evidenced by the presence of a specialized equip­
ment, instruments, tools of the trade or profession, supplies 
or other material which cannot be readily carried on by the 
vehicle operator on public transportation, or any other evidence 
that it is necessary to use the vehicle for commercial purposes. 

(3) In months which have 31 days, gasoline may be dispensed 
to any vehicle on the 31st day of the month, or in a leap year, 
gasoline may be dispensed to any vehicle on the 29th day of 
February. 

(4) Operators of vehicles exempt from this rule under 
subsection (2) are urged to purchase gasoline only on appropriate 
alternate days whenever possible. 

RULE XV ENERGY EMERGENCY PROCEDURES - MIDDLE DISTILLATES 
Upon declar~ng the ex~stence of a m~ddle d~st~llate energy emer­
gency, the Governor, with the advice of the energy policy commit­
tee, shall select and implement any co~bination of the procedures 
described in Rule XVI and XVII as he considers appropriate. The 
Governor may modify any procedure as he considers necessary or as 
the circumstances of the middle distillate emergency change. Any 
energy supply alert measures in effect at the time the energy 
emergency is declared shall remain effective except as ordered 
by the Governor. 

RULE XVI pUBLIC sECTOR ENERGY EMERGENCY PROCEDURES 
The Governor may ~mplement the following procedures wh~ch apply 
to the public sector in a middle distillate energy emergency: 

(l) Thermostats on space heating systems whether in public 
or private buildings including all residences may not be set 
higher than 65 degrees F for daytime space heating and may not 
be set higher than 55 degrees F for nighttime space heating. 
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(2) All schools using middle distillates for heating fuel 
will close. 

(3) The Governor may request the De~artment of Military 
Affairs to reduce middle distillate consumpt~on to an absolute 
minimal level and to make ~roduct available when and where 
possible. 

(4) The Governor may curtail or suspend those procedures 
or requirements that result in consumption of middle distillates 
and that are not considered to be an essential use for purposes 
of the public health and safety of the citizenry of Montana. 

RULE XVII PRIVATE SECTOR ENERGY EMERGENCY PROCEDURES 
The Governor may implement the following procedures which apply 
to the private sector in a raiddle distillate energy emergency: 

(1) Retailers of diesel fuel shall restrict sales to a 
maximum of 75 gallons per customer per purchase. 

(2) Motor carriers which carry freight on regularly sch­
eduled routes shall to the extent possible, refrain from making 
runs with less than full loads. 

(3) Trucks will be requested to carry return loads. 
(4) Operating hours of commercial establishments shall be 

restricted. 
(5) Any practice which would delay sale, distribution, or 

delivery of middle distillates in order to allow the seller to 
obtain a higher price is prohibited. 

RULE XVIII ENERGY E~IERGENCY PROCEDURES - AVIATION FUEL 
Upon declar~ng the ex~stence of an avLatLon gasoline energy 
emergency, the Governor, with the advice of the energy policy 
committee, shall request aviation gasoline wholesale purchaser­
resellers, and retailers to prioritize the sale of aviation gaso­
line according to the following categories which may be expanded 
if the situation warrants a higher degree of specificity: 

(1) emergency services; 
(2) commercial operations; 
(3) all other operations (including flight training). 

4. The Governor is proposing these rules to implement the 
Governor's emergency powers during petroleum fuel shortages. 
The Governor has chosen to adopt these rules through the rule­
making procedures of the !1ontana Administrative Procedures Act 
(MAPA), notwithstanding the exemption from the provisions of 

MAPA to the Governor in Title 2, Chapter 4, MCA. The purpose 
of following the rule-making provisions of ~ffiPA is to provide 
the maximum opportunity for public input into the consideration 
of the proposed rules. 

5. Interested persons may present their data, views, or 
arguments, either orally or in wr~ting at the hearings. Written 
data, views or arguments may also be submitted to William Gosnell, 
Administrator, Energy Division, DepartPient of Natural Resources 
and Conservation, Helena, Montana 59601 no later than June 18, 
1980. 
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6. Robert N. Lane has peen desi9nated to preside over 
and conduct the hearing. 

7. The Governor ma¥ adopt the proposed rules under the 
authority granted by Section 90-4-316, MC~, and the rules im­
plement Title 90, Chapter 4, ~art 3, MC~. 

Certified to the Secretary of State ~'L,/~ji--·~;~Z~C~·--~-~~r,--~'~/~(~;;~f~·{~~i_· __ ~ 
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BEFORE THE DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION OF THE 

STATE OF MONTANA 

In the matter of the repeal 
of rules 36-2.14N(l)-Sl400 
through 36-2.14N(l)-Sl4220 
relating to renewable resource) 
development loans to ranchers ) 
and farmers 

TO: ALL INTERESTED PERSONS 

NOTICE OF PROPOSED REPEAL OF 
RULES 36-2.14N(l)-Sl400 THROUGH 
36-2.14N(l)-Sl422 RELATING TO 
RENEWABLE RESOURCE DEVELOPMENT 
LOANS TO RANCHERS AND FARMERS 

1. On June 26, 1980, the Department of Natural Resources 
and Conservation proposes to repeal rules 36-2.14N(l)-Sl400 
through 36-2.14N(l)-Sl4220 relating to renewable resource develop­
ment loans to ranchers and farmers. 

2. The rules proposed to be repealed are on pages 36-30. 
25A throuqh 36-30.25K of the Administrative Rules of Montana. 

3. The Department proposes to repeal these rules because 
the rules implement Sections 90-2-105 and 90-2-106, HCA, that 
were repealed by Section 5, Chapter 51, Laws of 1979. Therefore 
the rules are no longer valid, Section 2-4-305, MCA. 

4. Interested parties may submit their data, views or argu­
ments concerning the proposed repeal in writing to Robert Lane, 
Legal Counsel, Department of Natural Resources and Conservation, 
32 South Ewing, Helena, ~1ontana, no later than June 12, 1980. 

5. If a person who is directly affected by the proposed 
repeal of rules 36-2.14N(l)-Sl400 through 36-2.14N(l)-Sl4220 
wishes to express his data, views and arguments orally or in 
writing at a public hearing, he must make written request for 
a hearing and submit that request along with any written com­
ments he has to Robert Lane at the address given in paragraph 4 
no later than June 12, 1980. 

6. If the agency receives requests for a public hearing on 
the proposed repeal from either 10% or 25, whichever is less, of 
the persons directly affected; from the Administrative Code Com­
mittee of the Legislature; from a govern~ental subdivision or 
agency; or from an association having not less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 based on the 
number of farmers and ranchers in Montana. 

7. The authority of the Department to make the rules is 
given by Section 90-2-108, MCA, and the rules implemented Sec­
tions 90-2-105 and 90-2-106, HCA, repealed by Section 5, Chapter 
51, Laws of 1979. 

D rector 
Department of atural Resources 
and Conservation 

Certified to the Secretary of State 5/6/80 • 
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BEFORE THE DEPARTMENT OF 
NATURI\L RESOURCES AND CONSERVATION OF THE 

STATE OF MONTANA 

In the matter of the repeal 
of rule 36-2.6(l)-S600 that 
describes Grass Conservation 
and Soil Conservation Bureau 
Rules 

TO: ALL INTERESTED PERSONS 

NOTICE OF PROPOSED REPEAL OF 
RULE 36-2.6(1)-S600 RELATING 
TO GRI\SS CONSERVATION AND 
SOIL CONSERVATION BUREAU RULES 
NO PUBLIC HEARING CONTEMPLATED 

1. On June 26, 1980, the Department of Natural Resources 
and Conservation proposes to repeal rule 36-2.6(1)-5600 relating 
to Grass Conservation and Soil Conservation Bureau Rules. 

2. The rule proposed to be repealed is on page 36-13 of 
the Administrative Rules of Montana. 

3. The Department proposes to repeal this rule because the 
rule states only that the Grass Conservation Bureau does not 
have any rules to administer and that the Soil Conservation Bureau 
rules are found in a different chapter. The Department feels the 
rule does not have any substantive effect and does not serve any 
useful purpose. 

4. Interested parties may submit their data, views or argu­
ments concerning the proposed repeal in writing to Robert Lane, 
Legal Counsel, Department of Natural Resources and Conservation, 
32 South Ewing, Helena, Montana, no later than June 12, 1980. 

5. The authority of the Department to make the proposed 
rule is based on Section 2-4-201, MCA, and the rule implements 
Section 2-4-201, MCA. 

Te ney, D1 ector 
Department of N tural Resources 
and Conservation 

Certified to the Secretary of State __________ ~~~7f/~~,;I.~~B~O~---
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BEFORE THE DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION Of THE 

STATE Of MONTANA 

In the matte~ of the repeal 
of rules 36-2.14(1)-S1400 
and 36-2.14(1)-S1410 designa­
ting a controlled groundwater 
area 

TO: ALL INTERESTED PERSONS 

NOTICE OF PROPOSED REPEAL Of 
RULES 36-2.14(1)-Sl400 AND 
36-2.14(1)-S1410 RELATING TO 
THE DESIGNATION OF A CONTROL­
LED GROUNDWATER AREA 
NO PUBLIC HEARING CONTEMPLATED 

1. On June 26, 1980, the Department of Natural Resources 
and Conservation proposes to repeal rules 36-2.14(1)-51400 and 
36-2.14(1)-51410 relating to the designation of a controlled 
groundwater area. 

2. The rules proposed to be repealed are on pages 36-29 
and 36-30 of the Administrative Rules of Montana (ARM) . 

3. The Department proposes to remove these rules from 
the ARM because the Department has determined the rules are not 
rules as defined by the Montana Administrative Procedure Act 
(MAPA) in Section 2-4-103(10) and are not subject to the rule­
making provisions of NAPA. T'1e .~ules are an order issued pur­
suant to Title 85, Chapter 2, part 5, and the contested case 
provisionsof ~ffiPA. The removal of these rules because they do 
not properly belong in the Administrative Rules of Montana does 
not in any way affect the validity of the order establishing 
a controlled groundwater area known as the Hell Creek Fox Hills 
Aquifer. 

4. Interested parties may submit their data, views or argu­
ments concerning the proposed repeal in writing to Robert Lane, 
Legal Counsel, Department of Natural Resources and Conservation, 
32 South Ewing, Helena, Montana, no later than June 12, 1980. 

5. If a person who is directly affected by the proposed 
repeal of rules 36-2.14(1)-Sl400 and 36-2.14(1)-Sl410 wishes 
to express his data, views and arguments orally or in writing 
at a public hearing, he must make written request for a hearing 
and submit that request along with any written comments he has 
to Robert Lane at the address given in paragraph 4 no later 
than June 12, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is less, 
of the persons directly affected; from the Administrative Code 
Committee of the Legislature; from a governmental subdivision or 
agency; or from an association having not less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of '::he hEc'<ring will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 based on the 
number of people residing within the Hell Creek Fox Hills Aquifer. 

7. The authority of the Department to make the order is 
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given by Section 85-2-507, MCA, ~nd the order implements Section 
85-2-507, MCA. 

-~/}-~ -~---
Ted ~ey, Di ector 
Department of N tural Resources 
and Conservation 

Certified to the Secretary of State --~-~--____5_/.t,/g'tl 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF ARCHITECTS 

IN THE MATTER of the Proposed ) 
Amendments of ARM 40-3.10(6)- ) 
Sl040 subsection (l) (a) con- ) 
cerning reciprocity rules; ARM) 
40-3.10(6)-SlOOlO subsection ) 
(2) concerning reciprocity; ) 
and ARM 40-3.10(6)-Sl0040 sub-) 
section (l) (a) concerning ) 
qualifications required of ) 
architects registered outside ) 
of Montana. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 40-3.10(6)-Sl040 
RULES AND REGULATIONS -
RECIPROCITY; ARJI1 40-3.10(6)­
SlOOlO RECIPROCITY; and 
ARM 40-3.10(6)-Sl0040 QUALIFI­
CATIONS REQUIRED OF ARCHITECTS 
REGISTERED OUTSIDE MONTANA 

NO PUBLIC HEARING CONTEMPLATED 

l. On June 14, 1980 the Board of Architects proposes 
to amend subsection (1) (a) of rule ARB 40-3.10(6)-Sl040 concern­
ing reciprocity rules; subsection (2) of rule ARM 40-3.10(6)­
SlOOlO concerning reciprocity; and subsection (1) (a) of rule 
40-3.10(6)-Sl0040 concerning qualifications required of architects 
registered outside of Montana. 

2. The proposed amendment of ARM 40-3.10(6)-Sl040 amends 
subsection (1) (a) and will read as follows: (new matter under­
lined, deleted matter interlined) 

"40-3.10(6)-51040 RULES AND REGULATIONS - RECIPROCITY 
( l) .... 
(a) The address of the office of the N.C.A.R.B. is: 

N.C.A.R. Boards 
2199-M-Street-N~w~ 1175 New York Avenue Northwest 
Suite 'f96 700 
Washington,~C. 2003!f06 " 

3. The board is proposing the change as the NCARB office 
has had an address change. 

4. The proposed amendment of ARM 40-3.10(6)-510010 will 
amend subsection (2) and will read as follows: (new matter 
underlined, deleted matter interlined) 

"40-3.10 (6) -SlOOlO RECIPROCITY (1) ... 
(2) All applicants for registration by reciprocity 

who were licensed in their respective jurisdiction 
prior to 1964 shall submit evidence of having success­
fully completed a~-A~f•A•-er NCARB approved seminar 
on seismic forces." 
5. The board is proposing the amendment as the A.I.A. 

no longer offers a seminar on seismic forces. 
6. The proposed amendment of rule A&~ 40-3.10(6)-Sl0040 

subsection (1) (a) will read as follows: (new matter under­
lined, deleted matter interlined) 

"40-3.10(6)-Sl0040 QUALIFICATIONS REQUIRED OF ARCHITECTS 
REGISTERED OUTSIDE OF MONTANA (l) .... 
(a) The associated architect (Montana re9i~tra~t­
resident licensee) must acknowledge this association 
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in writing to the Montana Board of Architects, and 
stipulate in this document that he does so with full 
understanding of his responsibilities for the soundness 
and accuracy of all contract documents, as related to 
all the Rules and Regulations of the Practice of 
Architecture in l·lontana, all codes and ordinances 
pertaining to the design and construction of this com­
mission, and the compliance of the contract documents 
with all requirements, to insure the occupants relative 
to their health and safety. 
(2) ••••• " 
7. The board is proposing the amendment so that sub~ 

sections (1), (2) and (3) are consistent. 
8. Interested parties may submit their data, views or 

arguments concerning the proposed amendments in writing to 
the Board of Architects, Lalonde Building, Helena, Montana 
59601 no later than June 12, 1980. 

9. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to the Board of Architects, Lalonde 
Building, Helena, Montana 59601 no later than June 12, 1980. 

10. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever 
is less, of the persons who are directly affected by the pro­
posed amendment; from the Administrative Code Committee of 
the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the ~bntana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 30 based on the 300 applicants 
by reciprocity and those registered outside of Montana. 

11. The authority of the board to make the proposed 
amendments is based on section 37-65-305 MCA and implements 
the same. 

BOARD OF ARCHITECTS 
I'I!ARTIN W. CRENNEN, A. I .A. 
PRESIDENT 

ONAL 
SING 

Certified to the Secretary of State, May 6, 1980. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF PHARMACISTS 

IN THE HATTER of the Proposed 
Amendment of ARM 40-3.78(6)­
S78030 concerning statutory 
rules and regulations - Dan­
gerous drugs, Subsection (5) 
(b) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 40-3.78(6)-S78030 
STATUTORY RULES AND REGULA­
TIONS - DANGEROUS DRUGS 

NO PUBLIC HEARING CONTEMPLATED 

1. On June 14, 1980, the Board of Pharmacists proposes 
to amend subsection {5) (b) of ARM 40-3.78(6)-S78030 concerning 
statutory rules and regulations - dangerous drugs. 

2. The proposed amendment will add a drug to the controlled 
substances under Schedule II of the above stated rule and 
will read as follows: {new matter underlined, deleted matter 
interlined) 

"40-3.78(6)-S78030 STATUTORY RULES AND REGULATIONS 
-DANGEROUS DRUGS ..... . 
(5) .... 
(b) Schedule II: Amobarbital, Pentobarbital, Secobarbital, 
Methaqualone, Etorphine Hydrochloride, Diprenorphine, 
Apomorphine, Codeine, Ethylmorphine, Hydrocodone, 
Hydromorphone, Metopon, Morphine, Oxycodone, Oxymorphone, 
Thebaine, Cocaine, Methylphenidate, Norpethidine, 
PhencyclidineT , Phenylacetone, also known as phenyl-2-
propanone, benzyl methyl ketone, methyl benzyl ketone, 
and P2P. 
Single entity ORAL dosage forms of amphetamine, 

dextroamphetamine or methamphetamine, or ORAL 
ampheta~ine-dextroamphetamine combinations. 

3. The proposed action results from this product being 
placed in Schedule II by the U.S. Department of Justice, Drug 
Enforcement Administration, February 11, 1980. There has 
been increasing evidence of the use of phenylacetone as a 
major immediate chemical precursor to methamphetamine and 
amphetamine in their illicit cladestine synthesis. The effect 
of the present order provides regulatory controls upon the 
manufacture, distribution, dispensing, importation and exporta­
tion of this immediate precursor of methamphetamine and 
amphetamine. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writinq to 
the Board of Pharmacists, Lalonde Building, Helena, Mon.tana 
59601 no later than June 12, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments orally 

9-5/15/80 MAR Notice No. 40-78-22 



-1365-

or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Pharmacists, Lalonde Building, 
Helena, Nontana 59601 no later than June 12, 1980. 

6. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever 
is less, of the persons who are directly affected by the pro­
posed amendment; from the Administrative Code Committee of 
the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 

7. The authority of the board to make the proposed 
amendment is based on sections 50-32-103 and 203 MCA and imple­
ments sections 50-32-202,203,223, and 224 MCA. 

BOARD OF PHARMACISTS 
JAMES R. CARLSON, R. Ph., 
PRESIDENT 

Certified to the Secretary of State, May 6, 1980. 
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STATE OF HONTAL'\IA 
DEPART~lliNT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF PSYCHOLOGISTS 

IN THE MATTER of the Proposed) 
Amendment of ARM 40-3.90(6)- ) 
S90040 concerning the code of) 
professional conduct. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED ~ND~lliNT 
OF A~l 40-3.90(6)-S90040 
CODE OF PROFESSIONAL CONDUCT 

NO PUBLIC HEARING CONTEMPLATED 

l. On June 14, 1980, the Board of Psychologists proposes 
to amend A~! 40-3.90(6)-S90040 subsections (4), (5), (6), (7) 
and (8) concerning the code of professional conduct. 

2. The proposed amendment will delete subsections (4), (5), 
(6), (7), and (8) of rule ARM 40-3.90(6)-S90040 CODE OF PROFES­

SIONAL CONDUCT in their entirety. The rule is located at 
pages 40-351 through 40-353, Administrative Rules of Montana. 

3. The board is proposing the repeal as these subsections 
have been determined to be in violation of federal antitrust 
laws by the Antitrust Enforcement Bureau in a letter to the 
board dated June 6, 1979. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
the Board of Psychologists, Lalonde Building, Helena, Montana 
59601, no later than June 12, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Psychologists, Lalonde Building, 
Helena, Montana 59601, no later than June 12, 1980. 

6. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever 
is less, of the persons who are directly affected by the pro­
posed amendment; from the Administrative Code Committee of 
the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 

7. The authority of the board to make the proposed amend­
ment is based on section 37-17-202 (1) MCA. The remainder 
of the rule implements section 37-17-311 MCA. 

BOARD OF PSYCHOLOGISTS 
MARK l'!OZER, Ph.D., CHAIRMAN 

Certified to the Secretary of 

9-5/15/80 

L 
G 
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STATE OF l10NTANA 
DEPARTiffiNT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE TliE BOARD OF PUBLIC ACCOUNTANTS 

IN Tl!E MATTER of the Proposed ) 
Repeal of ARI1 40-3.94(6)- ) 
S94010 concerning examinations) 
and applications and ARI1 4 0- ) 
3.94(6)-S94060 concerning fees) 
and inactive list. ) 

TO: All Interested Persons: 

NOTlCE OF PROPOSED REPEAL 
OF Alli'I 40-3.94 (6)-S94010 
EXAMINATIONS - APPLICATIONS 
AND ARM 40-3.94(6)-S94060 
FEES, INACTIVE LIST 

NO PUBLIC HEARING CONTEMPLATED 

l. On June 14, 1980, the Board of Public Accountants 
proposes to repeal ARM 40-3.94(6)-S94010 concerning applications 
and examinations and ARI1 40-3.94(6)-S94060 concerning fees 
and inactive lists. 

2. The proposed repeal of ARM 40-3.94(6)-S94010 
EXAMINATIONS - APPLICATIONS will repeal the rule in its entirety. 
The rule is located at pages 40-383 and 40-384 Administrative 
Rules of t·lontana. 

3. The board is proposing the repeal as the section 
of the statute which the rule implemented was not codified 
with the remaining sections by the legislature in 1979 as 
it was a temporary provision. 

4. The proposed repeal of ARM 40-3.94(6)-S94060 FEES, 
INACTIVE LIST deletes the rule in its entirety. The rule 
is located at page 40-385 Administrative Rules of Hontana. 

5. The board is proposing the repeal as subsection (1) 
indicates a license fee which is set out in the fee schedule 
and is therefore repetitive. Subsection (2) of the rule is 
not needed as a licensed public accountant once he becomes 
a certified public accountant would have no need to be considered 
an inactive licensed public accountant. 

6. Interested parties may submit their data, views or 
arguments concerning the proposed repeals in writing to the 
Board of Public Accountants, Lalonde Building, Helena, Hontana 
59601, no later than June 12, 1980. 

7. If a person who is directly affected by the proposed 
repeals wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Public Accountants, Lalonde 
Building, Helena, Montana 59601, no later than June 12, 1980. 

8. If the board receives requests for a public hearing 
on the proposed repeals from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
repeals; from the Administrative Code Committee of the legis­
lature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis­
tative Register. 

9. The authority of the board to make the proposed repeals 
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is based on section 37-50-201 MCA. No implementing section 
exists for the first repeal. The second repeal implemented 
section 37-50-314 MCA. 

BOARD OF PUBLIC ACCOUNTANTS 
SHERMAN VELTKAMP, CPA 
CHAIRMAN 

Certified to the Secretary of State, May 6, 1980. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF WA'rER \'IELL CONTRl\CTORS 

IN THE lolATTER of the proposed) 
Repeul of ARM 40-3.l06(6)­
Sl0670 concerning duplicate 
or lost licenses. 

NOTICE OF REPEAL OF ARH 
40-3.106(6)-Sl0670 DUPLICATE 
OR LOST LICENSES 

NO PUBLIC HEARING CONTEHPLATED 
TO: All Interested Persons: 
1. On June 14, 1980, the Board of Water Well Contractors 

proposes to repeal rule ARM 40-3.106(6)-Sl0670 concerning 
duplicate or lost licenses. 

2. The proposed amendment will repeal in its entirety 
rule ARM 40-3.106(6)-Sl0670 DUPLICATE OR LOST LICENSES which 
is located at page 40-404, Administrative Rules of Montana. 

3. The board is proposing the repeal as they lack the 
authority to charge the fee stated in the rule and the remainder 
of the rule is in conflict with the statutes in that it allows 
duplicate license cards to be given to partnerships, firms 
or corporations, where the statute only allows for licensure 
of '1natural persons''. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Board of Water Well Contractors, Lalonde Building, Helena, 
Montana 59601, no later than June 12, 1980. 

5. If a person who is directly affected by the proposed 
repeal wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Water Well Contractors, Lalonde 
Building, Helena, Montana 59601, no later than June 12, 1980. 

6. If the board receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
repeal; from the Administrative Code Committee of the legisla­
ture; from ~ governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

7. The authority of the board to make the proposed repeal 
is based on section 37-43-202 MCA. 

BOARD OF WATER WELL CONTRACTORS 
WESLEY LINDSAY, CHAIRMAN 

BY:-t~~~~~~~~~~ ED N 
DEPARTMENT OF PROFESSIO,AL 
AND OCCUPATIONAL LICENSING 

Certified to the Secretary of State, May 6, 1980. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF ~IONTANA 

In the matter of the reneal 
of rules relating to the rule 
numbering method and break­
down of ARM before recodifi­
cation and the revision of 
rules relating to specific 
recodification procedures 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED REPEAL 
AND REVISION OF PROCEDURAL 
RULES IN TITLE 1, CHAPTER 2, 
GENERAL PROVISIONS 

NO PUBLIC HEARING CONTEMPLATED 

1. The Secretary or State oroooses to reoeal rules in 
Chapter 2, General Provisions, r~lating to the.old rule number­
ing method and the breakdown of the Administrative Rules of 
Hontana (ARN) before recodification, and revise rules relating 
to snecific recodification procedures. The effective dates of 
changes are listed below. 

2. The rules proposed to be repealed are as follows and 
are located in the Administrative ~ules of Montana on the pages 
indicated: 

1. 2. 203 BREAKDOVIN OF THE CODE (BEFORE RECODIFICATION) 
pages 1-10 through 1-14. Effective July 1, 1980. 

1. 2. 213 CODE NU~'BE'UNG OF RULES (BEFORE RECODIFICATION) 
nages 1-20 through 1-22.1. Effective July 1, 19SO. 

1. 2. 311 SCHEDULE FOR SUB."'I'!'TING RECODIFIED PAGES 
pages 1-22.6 and 1-22.7. Effective September lO, 19BO. 

1.2.513 TYPING FORNAT FOR OLD TO NEW NUMBERING TABLE AND 
NE>v TO OLD NUMBERING TABLE, nages 1-22.25 and 1-22.26. 
Effective September ln, 1980. 

The following rules will be revised to indicate changes made 
in procedures relating to repealed rules, placement of tables 
in ARM and the information required on the tables: 1.2.204 
POSITIONING OF CODE ITEMS; 1. 2. 321 OLD TO NEW NDr•BERING TABLE; 
1.2.331 REMOVAL OF REPEALED RULES FROM ARM; 1.2.403 BIENNIAL 
REVIEW OF RULES BY AGENCY; 1.2.206 LOCATION OF RULE CHANGES; 
1.2.322 NEW TO OLD NUMBERING T~BLE. 

The old to new numbering table lists the old ARM rule 
number assigned before recodification and the new ARM rule 
number assigned during recodification. During the early phases 
of the recodification process, it was decided that the table 
would be inserted in ARM on decimal point pages directly after 
the title's chapter table of contents. It has been determined 
that this table is more logically inserted after the rule 
section of each title with other tables relating to ARI".. Also, 
at that time, the repealed rule information was to be listed 
on that table. Because the information regarding repealed rules 
must remain nermanentlv in ARM, the repealed rule numbers and 
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other pertinent information will be listed on a separate repealed 
rule table which will be inserted after the rule section of each 
title. Repealed rules will not be removed from ARM during an 
agency's biennial review as originally planned. Instead, the 
procedures followed before recodification as outlined in ARM 
1.2.206 will be continued. 

3. The Secretary of State nroposes to repeal the rules 
listed above as they will no longer be applicable after the 
recodification process is completed. The rules are being 
noticed at an early date so that the~· may be removed or revised 
before the pages in Chapter 2 are prepared for printing in the 
newly recodified set of AR11. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repealed rules in writing to 
Leonard c. Larson, Chief Denuty, Secretary of State's Office, 
~oom 202, CaPitol Building, Helena, Montana 59601, no later 
than June 12, 1980. , 

5. The authority of the Office of the Secretary of State 
to make the prooosed reneals and amendments is based on section 
2-4-306, MCA, and is implemented bv section 2-4-306, MCA. 

Dated this 6th day of ~ay, 1980. 

MAR Notice No. 44-2-14 

/ 2 {~;24l/{ ?/ '/l / ?ktj 
FRANK HURRAY 
Secretary of State 

' /' rt;:,"/1 s i) '-/it<'.k«~ / 
By: Leonard c. Larson 

Chief Deputy 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rule 46-2.10(18)­
S11451B, Rule 46-2.10(18)­
S11451D, and Rule 46-2.10 
(18)-Sl1451E pertaining to 
the reimbursement for skilled 
nursing and intermediate care 
services, reimbursement 
method and procedures. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF RULE 
46-2.10(18)-Sll451B, RULE 
46-2.10(18)-Sl1451D AND RULE 
46-2.10(18)-Sll451E FOR 
REIMBURSEMENT FOR SKILLED 
AND INTERMEDIATE CARE SER­
VICES, REIMBURSEMENT METHOD 
AND PROCEDURE. 

1. On June 6, 1980, at 9 a.m. a public hearing will be 
held in the auditorium of the Social and Rehabilitation Ser­
vices Building, at 111 Sanders, Helena, Montana, to consider 
the amendment of Rule 46-2.10(18)-S11451B(l), Rule 
46-2.10(18)-Sll451D subsections (2)(c)(iii), (2)(e), (2)(h), 
(2)(j), (2)(k), (3)(c), (4)(1), (6)(a), (6)(b), (6)(c), (6) 
(d), (6)(e), (6)(f), (7)(a), (7)(b), and Rule 
46-2.10(18)-Sll451E subsections (6)(a), (6)(b), (6}(d), (B)(h) 
pertaining to reimbursement for skilled nursing and inter­
mediate care services. 

2. The rules as proposed to be amended provide as fol­
lows: 

46-2.10~18)-Sl1451B REIMBURSEMENT FOR SKILLED NURSING 
AND INT RMEDIATE CARE SERVICES, PURPOSE AND DEFINITIONS 
( 1) Reasonable cost related relinbursement for sblled 

nursing and intermediate care facility services is mandated by 
section 249 of Public Law 92-603, the 1972 amendment to the 
Social Security Act. 

The purpose of the following rules is to meet the re­
quirements of Title XIX including section 249 of Public Law 
92-603 and 42 CFR 447 et seq, while treating the eligible 
recipient, the provider of services, and the department fairly 
and equitably. 

The rates determined under the following rules exclude 
costs estimated to be in excess of those necessary in the 
efficient delivery of needed health services, but shall not be 
set lower than the level which the department reasonably finds 
to be adequate to reimburse in full actual allowable costs of 
a provider operating economically and efficiently and having 
no deficiencies. 

The rules for determining rates and the rate settin£ 
methodOio~ ~ oe amended or rev~ from fiine totime, bu 
such amen ents O:r rev1s1ons--w1ll become efrectlvE:only after 
ffieiiib"ers of the p\iEhc have had adequate opportum ty to rev1ew 
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and comment according to procedures established under Montana 
state law. ~ 
~~-Tne-Gepartment will ~ providers the amounts determined 
under-rnese rules on a montnly bas1s upon rece1pt of an appro= 
p

1 
\ Dill:Lii9I'ePiesentlng the determ1ned rates~aPP)reato 

g le rec1p1ents. 
(2) As used in these rules governing nursing home care 

reimbursement the following definitions apply: 
(a) "CPI" means the all items figure from the consumer 

price index for all urban consumers published monthly by the 
bureau of labor statistics, U.S. department of labor. 

(b) "Labor index" means the average hourly earnings, of 
production or nonsupervisory workers of nursing and personal 
care facilities published by the bureau of labor statistics, 
U.S. department of labor. such earnings amount shall be 
utilized as an index. 

(c) "Department" means the Montana department of social 
and rehabilitation services. 

(d) "Facility" means a long-term care facility which 
provides skilled nursing or intermediate care, or both to two 
or more persons and which is licensed as such by the Montana 
department of health and environmental sciences. 

(e) "Patient day" means an individual present and re­
ceiving services in a nursing home facility for a whole 24-
hour period. Even though an individual may not be present for 
a whole 24-hour period on day of admission, such day will be 
considered a patient day. When department rules provide for 
the reservation of a bed for a patient who takes a temporary 
leave from a facility to be hospitalized or make a home visit, 
such whole 24-hour periods of absence will be considered 
patient days. 

(f) "HIM 15" means provider reimbursement manual, health 
insurance manual 15, part I, 1967. 

(g) "HIM 16" means the audit manual for extended care 
facilities under the Health Insurance for the Aged Act, Title 
XVIII. 

(h) "Routine nursing care services" means skilled or 
intermediate nursing care as defined in rules for nursing home 
care in ARM 46-2.10(18)-S11443 and S11444. 

(i) "ICF/MR" means a facility certified to provide 
intermediate care for patients who are mentally retarded 
according to federal regulations under 42 CFR 442.400. 

( j) "Owner" means any person, agency, corporation, 
partnership or other entity which has an ownership interest, 
including a leasehold or rental interest, in assets used to 
provide nursing care services pursuant to an agreement with 
the department. 

(k) "Provider" means any person, agency, corporation, 
partnership or other entity which has entered into an agree­
ment with the department for the providing of nursing care 
services. 
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( 1) "Administrator" means the person, including an 
owner, salaried employee, or other provider, with day-to-day 
responsibility for the operation of the facility. In the case 
of a facility with a central management group, the adminis­
trator, for the purpose of these rules, may be some person 
(other than the titled administrator of the facility), with 
day-to-day responsibility for the nursing home portion of the 
facility. In such cases, this other person must also be a 
licensed nursing home administrator. 

(m) "Related parties" for purposes of interpretation 
hereunder, shall include the following: 

( i) An individual or entity shall be deemed a related 
party to his spouse, ancestors, descendants, brothers and 
sisters, or the spouses of any of the above, and also to any 
corporation, partnership, estate, trust, or other entity in 
which he or a related party has a substantial interest or in 
which there is common ownership. 

( ii) A substantial interest shall be deemed an interest 
directly or indirectly, in excess of ten percent (10%) of the 
control, voting power, equity, or other beneficial interest of 
the entity concerned. 

(iii) Interests owned by a corporation, partnership, 
estate, trust, or other entity shall be deemed as owned by the 
stockholders, partners, or beneficiaries. 

(iv) Control exists when an individual or entity has the 
power, directly or indirectly, whether legally enforceable or 
not, to significantly influence or direct the actions or 
policies of another individual or entity, whether or not such 
power is exercised. 

(v) Common ownership exists when an individual has 
substantial interests in two or more providers or entities 
serving providers. 

(n) "Fiscal year" and "fiscal reporting period" both 
mean the facility's internal revenue tax year. 

( o) "Property Costs" are amounts allowable for facility 
or equipment depreciation, interest on loans for a facility or 
equipment, and leases or rental of a facility or equipment. 

(p) "Operating costs" are the difference between total 
allowable cost and property costs. 

(q) "Certificate of Need" is the authorization to pro­
ceed with the making of capital expenditures under Section 
1122, Title XI of the Social Security Act, and MCA, Sections 
50-5-101 through 50-5-307 (R.C.M., 1947, Sections 69-5201 
through 69-5212). 

( r) "New facility" means an entirely newly-constructed 
facility which has not provided nursing care services long 
enough to have a cost report with a complete audit as provided 
under ARM 46-2.10(18)-Sll451E(6) covering a twelve-month 
fiscal reporting period. 

( s) "New provider" means a provider who acquires owner­
ship or control of a skilled nursing or intermediate care 
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facility whether by purchase, lease, rental agreement, or in 
any other way, subsequent to the effective date of this rule. 

(t) "Date of interest" is the date to be used in deter­
mlnlng changes in the prospective rate. When com~uting 
changes in the CPI the dates of interest are the beg1nning 
date of a prospective rate period and the ending date of a 
prospective rate period. The date of interest related to 
adding a trend factor to cost per day is the beginning date of 
a prospective rate period. 

( u) References to laws and regulations refer to ci ta­
tions current as of March 20, 1979. 

46-2.10(18)-Sll451D REIMBURSEMENT FOR SKILLED NURSING AND 
INTERMEDIATE CARE SERVICES, REIMBURSEMENT METHOD AND PRO­
CEDURES (1) Re1ffibursable Cost. Re1ffibursahle cost 1s 

the amount the department pays for routine nursing home ser­
vices provided to a medicaid patient. Reimbursable cost for 
the applicable period is determined by multiplying the pro­
spective rate times medicaid patient days and deducting there­
from the amount a patient participates in the cost of care. 

(2) Prospective Rates. Prospective rates are the rates 
on record with the department's fiscal intermediary as of 
March 31, 1979, or the rates determined as follows, whichever 
are higher. Prospective rates shall be announced no later 
than the beginning date of the period for which the prospec­
tive rate is to be effective, unless a prospective rate is 
determined through the alternative rate review process accord­
ing to rule ARM 46-2.10(1B)-Sll451D(6). 

(a) The prospective rate for each facility is the sum of 
its cost per day (see ARM 46-2.10(18)-Sll451D(2)(c)), a trend 
factor (see ARM 46-2.10(18)-Sll451D(2)(d)), adjustments for 
property cost increases (see ARM 46-2.10(18)-Sll451D(2)(i)), a 
performance incentive factor (see ARM 
46-2.10(18)-Sll451D(2)(f)), and an occupancy adjustment factor 
(see ARM 46-2.10(18)-Sl1451D(2) (e)). The prospective rates 
are subject to a maximum prospective rate (see ARM 
46-2.10(18)-Sl1451D(2)(g)) and to private pay limitations (see 
ARM 46-2.10(18)-S11451D(2)(h)). Prospective rates are effec­
tive for periods beginning on or after April 1, 1979, and will 
be updated by the trend factor at the beginning of each six­
month period thereafter, or until rebasing under ARM 
46-2.10{18)-Sll451D(2)(b) establishes a new initial date. 

(b) Prospective rates are based on cost reports that 
represent nursing home costs for facilities participating in 
the program during a base period. The initial base ~eriod 
will include the most recent fiscal year cost report end1ng on 
or before November 30, 1977 for each facility participating in 
the program during that period. Rates beginning on April 1, 
1979 will be based on cost reports from this initial base 
period. Subsequent base periods will be established when the 
end date of the oldest cost report used to establish rates is 
more than three years old. (For example, the oldest cost 
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reports used for the initial base period will be three years 
old on December 31, 1979. A more current base period will be 
established upon which to determine rates effective January 1, 
1980.) 

(c) Cost per day is the allowable cost for a facility 
divided by related total patient days. 

(i) A facility's cost per day for the initial base 
period shall be computed utilizing the most recent cost report 
of the facility ending on or before November 30, 1977. Those 
facilities not having submitted cost reports from which the 
department can obtain the requisite cost information will be 
assigned an estimated cost per day as determined by the de­
partment. This estimate will be revised based on a cost 
report containing the requisite information to be filed no 
later than October 1, 1979. If such a cost report is not made 
available by that date, the provider's total reimbursement 
shall be withheld. Any amounts withheld under these circum­
stances will be payable to the provider upon submission of 
cost report containing the requisite information and applic­
able to the base period then in effect. 

( ii) Each facility's cost per day for subsequent base 
periods shall be based on cost reports applicable to that 
particular base period. 

(iii) If the total patient days represented in the cost 
report used to determine cost per day represents an occupancy 
rate of less than 85 50 percent, propert~ cost per day for 
that cost report will be computed on theasis of 85 50 per-
cent occupancy. --

(d) The trend factor is an amount that is added to cost 
per day at a date of interest to reflect changes in the CPI 
and labor index. This factor is determined by deriving the 
mean operating cost per day from the costs per day determined 
in ARM 46-2.10(18)-Sll451D(2)(c) after such costs per day have 
been adjusted by the CPI and labor index to the end date of 
the base period. The mean operating cost per day is multi­
plied by a percentage based 30% on the CPI percentage change 
between two dates of interest and 70% on the labor index 
percentage change between the same two dates of interest to 
yield the trend factor percentage. The change in the CPI and 
labor index is determined by using the index established for 
the fourth month previous to the date of interest. For exam­
ple, to determine the trend factor percentage to be applied to 
prospective rates beginning on October l, 1979, the index for 
the months ending July 31, 1977 (four months before the cost 
report date of November 30, 1977) and May 31, 1979 (four 
months before the date of interest, October 1, 1979), would be 
used. 

(e) The occupancy adjustment factor is an amount that 
will be added to or deducted from a facility's next prospec­
tive rate should the occupancy rate during any six-month 
period after April 1, 1979 vary more than 3 percentage points 
from the occupancy rate used to determine a facility's base 
period cost per day. Any computations under this section 
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shall be subject to the 85 50 percent occupancy factor as 
described in ARM 46-2.10(18)-Sll451D(2)(c)(iii). This factor 
will be determined as follows: 

(i) The percentage of variance in total patient days for 
each period shall be determined. Such percentage shall be 
reduced by 56 percent, which is deemed to be the portion 
related to costs that vary with occupancy. 

(ii) When the prospective rate is being updated as called 
for in ARM 46-2.10(18)-Sll451D(2)(d) the prospective rate will 
be increased or decreased by the adjusting percentage deter­
mined in (2)(e)(i) of this rule. 

(iii) All providers shall submit monthly occupancy reports 
on forms provided by the department. Such reports shall be 
filed within fifteen days of the close of each month. If the 
report is late and not received by the next date of reimburse­
ment, the provider's total reimbursement shall be withheld. 
All amounts so withheld will be payable to the provider upon 
submission of a complete and accurate occupancy report. 

(f) The performance incentive factor is determined by a 
facility's relation to the 90th percentile of costs per day. 
If the facility's cost per day is at or above the 90th per­
centile, its performance incentive factor is zero. If the 
facility's cost per day is less than the 90th percentile, the 
performance incentive factor is 50 percent of the difference 
between the 90th percentile of all costs per day and its cost 
per day up to $1.50 per patient day. 

(g) The maximum prospective rate that will be allowed 
any facility is the cost per day as adjusted by ARM 
46-2.10(18}-Sll451D (2)(d) that is applicable to the facility 
that is at the 90th percentile. 

(h) The prospective rate for any facility shall not 
exceed private pay limitations, except that a state or county 
facility charging nominally is not subject to the private pay 
limitation. The ±ewes~ sekea~lea weishted average charges for 
similar nursing care services to prl vate pay1ng patients in 
effect any time during the period for which the prospective 
rate applies eHeltta:i:H~ tke f:i:~et l!leH~R af~e~ ~fie ~a~e :i:B :i:H 
effee~ shall be used in determining whether the prospective 
rate is limited or not. The provider shall be responsible for 
notifying the department immediately if or when the prospec­
tive rate exceeds the private pay rate. 

(i) Prospective rates shall be adjusted for property 
cost increases needed for routine nursing care services imple­
mented after the period covered by the cost report used to 
determine cost per day in ARM 46-2.10(18)-Sll451D (2)(c) 
provided those increases have been approved through the cer­
tificate of need process. Cost per day in ARM 
46-2.10(18)-Sll451D(2)(c) shall be adjusted accordingly. 
However, the cost per day so adjusted shall be subject to the 
same performance incentive factor determined in ARM 
46-2.10(18)-Sl1451D (2)(f) and the maximum prospective rate 
in ARM 46-2.10(18)-Sll451D(2)(g) during the interim between 
rebasing dates. 
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( j) New facilities participating for the first time in 
the program will be given an initial prospective rate based on 
t;fle SHill 8{ t;fle 11\eaH. 8!-"e!.'aE;i:H.i! 88st; 1-"e!.' Sa'f aet;eJ:I!I;i:fteS ;i:a 
46-~~~9f~B1-6~~45~Bta1 taa1HsEea B'f ~fie eflaa§e ;i:a EP~ aaa 
~a.I:H:l!.' :i:H.!l.e!! aee8!.'!l.:i:H§ £8 t;flal:. !.'H~e t8 ERe Be§:i:RH:i:H§ aaEe 8f 
t;fle :i:a:i:Ha~ !-"!.'8Bl-"eet;:i:ve Fat;e l-"e!.':i:8!l.t aHa l-"!.'8!-"e!.'ty el!l-"eH.ses 
lis:i:ft§ t;ke 85 1-"e!.'eeH.t; 8eeHl-"aHey faet;8!.'~ P!.'8l-"8Fty el!l-"eH.SeB w:i:~~ 
Be est;aB~:i:Bke!l. eH t;fle saB:i:s 8f e8st;s !l.ef:i:Hea HH!l.e!.' Ee!.'l:.:i:f:i:eat;e 
ef Nee!l. 1-"!.'eee!l.H!.'eB~ an evaluation of a bud~et and a staffing 
pattern report submitted on forms prov1ded ~ the department. 
The budget w1ll be evaluated"Ti1 terms of rate-s-currently 1n 
eiT.ect for Sfiiillar SlZe facllities-partlciparnlg ln the prr 
gram. The stafflng pattern w1ll be evaluated 1n termsof t e 
staffing regu1rements of the etepartment of health and enViron= 
mental sc1ences. Howeve~the prov1der--~~ue£t that the 
aepartment perform a patlentassessment ana fanht~evalii'ii'=" 
t1on to determ1ne actual staff needs. iJriiess )UStlflcatlon 
for a Vanance lS exprTCitly demo~ted--amraccepted Qy the 
dePartment, thenew faClllty w11l rece1ve-uie same rate 1'0i' 
s1m1lar s1ze---racTilt1es. Once the faclllty---nasprovraea t'he 
department with a twelve-month cost report acceptable for use 
ln determlnTil\f prospechve rates, submlssion of budgetS ror 
rate determ1nation w1ll no longer be regu1red. 
---- (k) An 1nd1vidllai wno 1s a new prov1der by reason of his 
purchase or lease of a facility which is currently participat­
ing in the program will !.'eee:i:ve tfle ~!.'ee~eet;:i:ve !.'at;e set feF 
tfle 1-"!.'ev;i:e\is 1-"!.'SV;i:ae!.' el!ee~E ~fla~ l-"B!.'~;i:ea aeEe!.'H\;i:Re!l. B'f 
!-"!.'8!-"e!.'t;y e8sts~ '±'fie ~!.'8S~eel:.:i:ve Fate wH~ Be a!l.:jHst;e!l. f8!.' 
l-"!.'8!-"e!.'t;y e8st; :i:H.e!'eases !l.He t;9 sa~e 8!.' ~ease aeee!'!l.:i:H§ te 
46-~~~Bf~B1-6~~45~Bf~tf:i:7~ Bel-"!.'ee:i:at;:i:8H a±l8we!l. t;fle 1-"l'ev:i:eHB 
ewHe!.' w:i:±± Het; ae !'eeal-"EH!'e!l. eH sales :i:H effeet afte!.' A~F:i:~ lT 
l9f9~ be given an initial prospective rate based on an evalu­
ation of ~ bud£et and 5! stafflng ~tern report suDrriitted on 5! 
form prov1ded ~ the department. ·TEe budget w1ll be evaluated 
~terms of ratei; 1n effect fo~the pr1or troVider. The 
stafhng pattern wilrbeeva:Iuatea ~terms o ~ staff~ 
resulrements of the department of neal th and envlronmenta 
sc1ences. However, the prov1der ~ refuest that the Depart­
ment perform i\ patient assessment andac1li ty eva:IUat1on to 
determ1ne actual staff needs. Unless )Ust1ficat1on for a 
var1ance is~ci~emonstrated 1n the budget and ac~ted 
£y the deeartment, the new prov1der w1ll rece1ve tne-same rate 
as the pr1or prov1der. Once the new prov1der has proVIded the 
department with a twelve-mont~cost rbport acceptable for use 
ln deterffilnTil\f prospectlVe rates.- su ffilSSion of budgetS IOr 
rate determ1nation w1ll no longer be regu1red. 
---- (3) Intermediate Care Fac1liTies for the Mentally Re­
tarded. If a facility is certified to provide care for 
patients under federal and state ICF/MR regulations, then the 
reimbursable cost for such a facility shall be allowable costs 
covering the period of reimbursement, subject to the limits 
provided below. 

(a) An ICF/MR shall rece1ve interim rates based on 
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estimated costs. The rates shall be determined for an ICF 1 
MR's fiscal year and shall be developed in two parts. 

( i) Part one shall identify routine nursing care ser­
vices and determine a rate for this part that shall not exceed 
the prospective rate for such services during the same period 
that would be allowed under ARM 46-2.10(18}-Sll451D(2). 

( ii) Part two shall identify services applicable to the 
mentally retarded patients over and above the costs of routine 
nursing care services, and determine a rate for these incre­
mental ICF/MR services, provided the estimated costs for such 
services are deemed reasonable and necessary. 

(iii) Cost of providing services to patients will be 
reimbursed according to the appropriate interim rates depend­
ing on what level of care has been established for each 
patient by the Montana foundation for medical care. 

(b) Interim rates may be updated from time to time. 
(i) Part one rates will be updated for rebasing or other 

adjustments as provided in ARM 46-2.10(18)-Sll451D(2). 
( ii) Part two rates will be updated upon request from a 

facility provided sufficient documentation is submitted to 
support the necessity of an increase. 

(c) Final reimbursement will be determined when cost 
reports for the period have been audited according to ARM 
46-2.10 (18)Sll451E(6). Reimbursement attributable to routine 
nursing care services shall be limited to the reimbursement 
that would be allowed for the same period according to ARM 
46-2.10 (18)-S11451D(2). Reimbursement attributable to ICF/MR 
services over and above those allowed as routine nursing care 
services shall be paid as allowable costs determined under ARM 
46-2.10(18)-S11451D(4); however, such payments will not exceed 
the amount that would be paLd under the medLcare:pfincipres-DI 
provraerl:eliiibiirsement-:- --- -- -

( 4) Allowable Cost. Allowable costs for cost reports 
with ending dates before April 1, 1979 shall be determined 
according to rules for allowable cost then in effect. Allow­
able costs for cost reports with ending dates after April 1, 
1979 will be determined in accordance with HIM 15 subject to 
the exceptions and clarifications herein provided, including 
the following: 

(a) Return on equity will not be an allowable cost. 
(b) Costs incurred in the provision of routine nursing 

care services to the extent such costs are reasonable and 
necessary are allowable. Routine services include regular 
room, dietary services, nursing services, minor medical and 
surgical supplies, and the use of equipment and facilities. 
Examples of routine nursing care services are: 

(i) all general nursing services including but not 
limited to administration of oxygen and related medications, 
hand-feeding, incontinent care, tray service, and enemas; 

( ii) i terns furnished routinely and relatively uniformly 
to all patients without charge, such as patient gowns, water 
pitchers, basins and bed pans; 

(iii) i terns stocked at nursing stations or on the floor 
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in gross supply and distributed or used individually in small 
quantities without charge, such as alcohol, applicators, 
cotton balls, bandaids, antacids, aspirin (and other non­
legend drugs ordinarily kept on hand), suppositories, and 
tongue depressors; 

( i v) i terns which are used by individual patients which 
are reusable and expected to be available, such as ice bags, 
bed rails, canes, crutches, walkers, wheelchairs, traction 
equipment, and other durable medical equipment; 

(v) special dietary supplements used for tube feeding or 
oral feeding such as elemental high nitrogen diet; 

(vi) laundry services whether provided by the facility or 
by a hired firm, except for patients' personal clothing which 
is dry cleaned outside of the facility. 

(c) Allowable property cost shall be limited to the 
property cost per day for the 90th percentile facility ident­
ified in cost reports for Montana facilities participating in 
the medicaid program during a base period. The initial base 
period shall utilize those cost reports filed with the depart­
ment that demonstrate the requisite data and are the most 
recent twelve-month cost reports available through November 
30, 1977. Subsequent base periods will use the same cost 
reports used for rebasing in ARM 46-2.10(18)-Sl1451D(2)(b). 
In order to apply the property cost limit test, the 90th 
percentile property cost per day from the most recently avail­
able base period shall be indexed using the CPI to the end 
date of the cost report being reviewed, which amount shall 
then limit the property cost per day in the cost report being 
reviewed. That portion of property costs related to a cer­
tificate of need under ARM 45-2.10(18)-Sll451D(2)(i) shall not 
be subject to this property cost limit until the next rebasing 
date. 

(d) Administrators compensation: 
(i) Administrators compensation is limited to the a­

mounts allowed according to HIM 15. 
(ii) Administrators compensation and the reporting of 

administrators' compensation shall include: 
(A) salary amounts paid to the administrator for manag­

erial, administrative, professional and other services. 
(B) employee benefits excluding employer contributions 

required by state or federal law--FICA, WCI, FUI, SUI. For a 
self-employed administrator, an amount equal to what would 
have been the employer's contribution for FICA and WCI may be 
excluded from such employee benefits; 

(C) deferred compensation either accrued or pa1d; 
(D) supplies, services, special merchandise, and the 

cost of assets paid or provided for the personal use or bene­
fit of the administrator; 

(E) wages of a domestic or other employee who works 1n 
the home of the administrator; 

(F) personal use of a car owned by business; 
(G) personal life, health, or disability insurance 

premium paid; 
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(H) a portion of the physical plant occupied as a per­
sonal residence; 

(I) other types of remuneration, compensation fringe 
benefits or other benefits whether paid, accrued, or contin­
gent. 

(e) Employee benefits: 
(i) Employee benefits are defined as amounts paid to or 

on behalf of an employee, in addition to direct salary or 
wages, and from which the employee or his beneficiary derives 
a personal benefit before or after the employee's retirement 
or death. 

( ii) All employer contributions which are required by 
state or federal law, including FICA, WCI, FUI, SUI are allow­
able employee benefits. In addition, employee benefits which 
are uniformly applicable to all employees are allowable. A 
bona fide employee benefit must directly benefit the individ­
ual employee, and shall not directly benefit the owner, pro­
vider or related parties. 

(iii) Costs of activities or facilities which are avail­
able to employees as a group, such as condominiums, swimming 
pools or other recreational activities, are not allowable. 

(iv) For purposes of this subsection, an employee is one 
from whose salary or wages the employer is required to with­
hold FICA. Stockholders who are related parties to the cor­
porate providers, officers of a corporate provider, and part­
ners owning or operating a facility are not employees even if 
FICA is withheld for them. 

(v) Paid vacation and sick leave shall be considered 
employee benefits to the extent that the facility has in 
effect a written policy which is uniformly applicable to all 
employees within a given class of employees, and paid vacation 
and sick leave are reasonable in amount. 

(f) Bad debts, charity and courtesy allowances are 
deductions from revenue and shall not be allowable as costs.~ 

(g) Revenues received for services or items provided to 
employees and guests are recoveries of cost and shall be 
deducted from the related cost. 

(h) Dues, membership fees or subscriptions to organiza­
tions unrelated to the provider's provision of nursing care 
services are not allowable costs. 

(i) Charges for services of a chaplain are not an allow­
able cost. 

(j) Fees for management or professional services (e.g., 
management, legal, accounting or consulting services) are 
allowable to the extent they are identified to specific ser­
vices, and the hourl¥ rate charged is reasonable in amount. 
In lieu of compensation on the basis of an hourly rate, the 
provider may compensate for professional services on the basis 
of a reasonable retainer agreement which specifies in detail 
the services to be performed. Documentation that such ser­
vices were in fact performed shall be provided by the pro­
vider. No cost in excess of the agreed upon retainer fee 
shall be allowed for services specified under the fee. 
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( k) Transportation costs for travel related to patient 
care are allowable in accordance with internal revenue guide­
lines for items of expense. Vehicle operating costs will be 
pro-rated between business and personal use based on mileage 
logs or a prior approved percentage derived from a sample 
mileage log or other method acceptable to the department. For 
vehicles used primarily by the administrator, any portion of 
vehicle costs disallowed on pro-ration shall be included as 
compensation subject to the limits specified in ARM 
46-2.10(18)-S11451D(4)(d). Depreciation shall be allowed on a 
straight-line basis (subject to salvage value) with a minimum 
of 3 years. Depreciation and interest or comparable lease 
costs may not exceed $2,400 per year. Other reasonable ve­
hicle operating expenses will be allowed. Public transporta­
tion costs will be allowable at tourist or other available 
commercial rate (not first class). 

(1) Purchases from related parties. Costs applicable to 
services, facilities and supplies furnished to a provider by 
parties related to that provider shall not exceed the lower of 
costs to the related party or the price of comparable ser­
vices, facilities or supplies purchased elsewhere. Providers 
shall identify such related parties and costs in the annual 
cost report ( 42 --c-Ht----i!59d9faH3HH:i:HBH ( 42 CFR 
447.284\a) and fb)). 

( 5 Anc1l ar1es. Ancillary medical supplies and ser­
vices are not allowable costs. The provider shall be paid for 
ancillary medical supplies and services in addition to the 
reimbursement rate determined by this rule provided that the 
ancillary medical supplies and services have been previously 
authorized by the Montana foundation for medical care to 
signify that the item is medically necessary and the bills for 
these i terns have the authorization on the face of the claim 
form. Payment for ancillary medical supplies and ser·vices are 
limited to the medical supplies and services needed to provide 
nursing care to patients who are required by doctor's orders 
to receive extraordinary care, and shall be the actual cost 
the provider incurred. The provider must maintain a separate 
cost center or centers for ancillary medical supplies and 
services. Revenues received from the department and/or 
patients for ancillary medical supplies or services are re­
coveries of cost and shall be deducted from the related cost 
when determining allowable cost. Any cost remaining after 
offsetting the related revenues must be eliminated from the 
cost report before determining allowable costs. 

Ancillary medical supplies and services shall be billed 
by the provider licensed to provide such supplies or services 
and shall be designated on bills using codes established by 
the department and are limited to the following: oxygen 
(code 932-3308-00), wheelchairs customized with special 
design for a unique condition (code 932-3242-00), wheelchairs 
that are standard but motorized (code 932-3237-00), wheel­
chairs for children and are motorized (code 932-3241-00), 
helmets (code 932-3315-00), disposable colostomy appliances 
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(code 932-4210-00), colostomy shield appliances (code 
932-4213-00), disposable lelostomy appliances (code 
932-4219-00), catheters (urethral, rubber or silicone) (code 
932-4233-00), catheters (indwelling Foley balloon retention) 
(code 932-4234-00), miscellaneous catheters (code 
932-4235-00), scrotal truss (code 932-6101-00), umbilical 
truss (code 932-6102-00), shoulder braces (code 932-6103-00), 
sacroiliac supports (code 932-6104-00), lumbosacral supports 
(code 932-6105-00), post hernia truss (code 932-6106-00), 
hinged joint steel knee cap (code 932-6707-00), wrist support 
leather (code 932-6108-00), corsets (code 932-6109-00), abdo­
minal supports (code 932-6110-00), dorsa lumbar supports (code 
932-6111-00), orthopedic braces (code 932-6113-00), elastic 
stockings (sheer type, Jobst or comparable) (code 
932-6201-00), elastic stockings (surgical type, Jobst or 
comparable) (code 932-6201-00), prescription drugs; occupa­
tional, speech, physical and other therapy; x-rays; supplies 
that are not required as a part of routine nursing care ser­
vices for a particular patient and not otherwise compensated 
under ARM 46-2.10(18)-Sll451D. 

( 6) Reviews and Adjustments of Rates. The department 
will review a rate determined under rule ARM 
46-2 .10 ( 18) -Sll451D for a possible increase if it is found 
that the established rate is set below the minimum level 
defined in rule ARM 46-2.10 (18)-Sll451B(l). 

(a) A rate may be reviewed according to this rule if a 
provider submits to the department a ~e~~eF Fe~~eet~H§ a rate 
review, wfi~efi ±e~teF application and supportive documents 
which: 
---( i) references a letter of warning from the state de­
partment of health and environmental sciences that the facili­
ty is in jeopardy of being decertified as a provider of nur­
sing home care to medicaid patients due to certain specified 
deficiencies, and/or 

(ii) provides documentation which clearly indicates that 
the established rate affects facility revenues to such an 
extent that reductions in essential services will be necessary 
and will very likely, in the provider's opinion, cause defi­
ciencies that could lead to decertification by the department 
of health and environmental sciences. 

(iii) details total revenue estimates for the period 
us~ng private and e~ished medicaid and non-mediCaid rates 
an pat1ent occupancy proJections; 
-- (1v) prov1des deta1led expenditure projections according 
to llne 1 terns mutually acceptable to the prov1der and the 
department along Wlth supporting OOCU~tat10n JUStJlfying 
each 1tem; 
-- (V}Provides other normally available information that 
the deeartment ~ request 1n support of 1ts ~ efforts. 

( ) W1thin 14 days of rece1pt of a rate rev1ew at11Ica­
tion ~et~eF according to rule ARM 46-2.lO(I8)-Sl145lD( (a), 
~department will determine, based on the rate review .el2:: 
plication, the documentation provided and otner informat1on 
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available to the Department, whether the circumstances warrant 
rate review. 

( i) The department wi 11 reject an application for rate 
review if substantial evidence shows that the established rate 
is not set below the minimum level defined in rule ARM 46-2.10 
( 18) -Sll451B( 1). The department will use measurable indices 
of central tendency for facility cost centers and staff 
volumes to make this determination. 

( i i) If the provider is not satisfied with the depart­
mental decision to reject a request for- rate review, such 
provider may seek a fair hearing in accordance with rule ARM 
46-2.10(18)-Sll451F. 

(c) If the department determines that a rate should be 
reviewed, the department will negotiate an interim prospective 
rate with the provider, which rate will be in effect a1:1~:'i:H~ 
~fie ~'i:me from the first ~ of the guarter in which the review 
app li c a ti Orli s-----receriJed ~ The ----aep artmen t lin illSuCF!ti"iiieas 
]. t takes to rev leW the adequacy Of the estaDTisheil rate ana 
effect a rate revision should such be the result of the 
review. In no case, will the negotiated interim rate exceed 
120% of the rate on record with the department's fiscal inter­
mediary on the day previous to the beginning of the state's 
fiscal quarter in which the request for rate review is ini­
tiated according to rule ARM 46-2.10(18)-Sll451D(6)(a). 

(d) :Of ~Be Be"a!O*>MeH*> lie*>e~:ll<il'leS ~Ra~ a Fa~e BR81:1±d ee 
Feviewed aeeeFii'i=R~ ~e 4e-~~±9f±87-6±±45±Bfe7fa7T ~fie "Feviae~: 
w'i:±± e1:1~~±y ~fie Be~a~:tmeHt w'i:ta tse fe±±ew'i:H~ i=Hfe~:mat'i:eH ee 
~sat ~fie Be~a~:£HieH~ may eeHal:l.e~ tae l"eview iH te~:me ef a 
s1:1d~e~ fe~: ~fie fae~±'i:ty~ The budget period to be used for the 
review and rate setting will include at least one fiscal year 
for any provider who is determined to be eligible for rate 
review. If extraordinary or unanticipated circumstances 
dictate, a request for budget amendment can be submitted and a 
revised prospective rate determined. A longer budget period 
may be included if it is mutually agreeable to the department 
and the provider. All of the feHew>iH~ i terns submitted for 
the purposes of review shall be evaluated for reasonableness 
and cost relatedness, the conclusions of which are subject to 
administrative and judicial review. 

f~7--~e~a± ~:eveHl:l.e ee~imatee fe~: tfie ~e~:~ea l:I.B~H~ ~F~vate 
aHa ee~ae±~ssea Mea~ea~a ~:a~ee aHa ~at~eHt eeel:l~aHey 
~Fe~eeHeH!It 

HH-Be~aHea eM~eHa~tl:I.Fe I'!FB~eetieHe aeee~:a~H~ te HHe 
~teme mHtHaHy aeee"tal:!±e te tse J;!Fev'i:S.e~: aH.Ei. tse Be~a~:tmeHt 
a±eH~ w'i:~s BH~~e~:t~H~ aee1:1meH~a~~eH ;1:1et~fy~H~ eaes ~temt 

f'i:~~tetae~: Het:maHy avaHal:!±e ~Hfe~:maHeH tsa~ tse 
Bel'!aFtmeRt may Fe~Hee~ 'i=R BH~~e~:~ ef its ~:ev'i:ew effet:te~ 

(e) After determining the necessary costs that will 
contribute to economic and efficient operation during the 
budget period, the department will add the performance incen­
tive factor calculated according~ ARM 46-2.1~ 
SII451Dl2llll and recommend to the provider a rate t at 
wJ.ll reasonably--compensate those necessary costs. feF tseee 
fae~±;j,t~es ~fiat a~:e "l"Bf~t mak'i:H~7 ~H aaa~t~BR te 
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~eaeeRaB~e aaaaeeeesa~y eests 7 - a pFef~t faeteF sfia~~ Be 
~Rehtaea as a ee111peReRt ef ~easeRaB~e ee!llpeRsat:i:eR ~R tfie 
~ate7 Should the provider disagree with the recommended rate, 
the provider may seek a fair hearing according to rule ARM 
46-2.10(18)-S11451F. 

(f) The rate determined according to rule ARM 
46-2.10(18)-S11451D(6)(e) will be made effective for the 
budget period used to conduct the review. 'ffie Fate 111ay Be 
~ev:i:eea fFelll t:i:111e te t:i:111e as tfie p~ev:i:ae~ aRa tfie aepa~tllleRt 
111ay 1111:1t1:1a~~y aEJFee eF Three months prior to the end of the 
budlet pfriod used to COri:duct the rev1ew ,-the prOVider l!lilY 
~ or ~ new rev1ew accord1ng to rule ARM 
46-2.10 ( TIIT-Sll451D]B (a )~ecome effective thetollowing 
f1scal year, or cont1nue-wi~e rate establJLshed under 
AR"lif46-2 .10 18 -=511451D 6 e --untTr tl'iE! rates establlshed 
un er rue ARM 46-2.10 18 -Sll451D (2) may be found to be 
adequate. 

(g) If the interim prospective rate determined in ARM 
46-2.10(18)-Sll451D(5)(c) is found to produce an overpayment 
or underpayment with respect to the rate determined through 
review for the period the interim rate was in effect, then 
such overpayment or underpayment will be administered 
according to rule ARM 46-2.10(18)-Sll451E(8)(b) through (g). 
As thorough examinations of and limits on staffing patterns 
will be accomplished prior to full facility evaluation, no 
recovery of directly patient care related staffing salary 
amounts shall be undertaken following the review process. In 
addition, recovery of nondirectly patient care related staf­
fing salary sums shall be effected only upon completion of 
administrative and judicial review of such contested amounts. 

7 Reimbursement for authorized absence. 
a No pa~ent or suos1dy w1ll be made to a nursing home 

for ho lnr aed wrule the recfP.ient ---r5 recei Vlnq mediCil 
serVlCeS e SeWhere, SuCil a--s-in a hospl tal"""" eXcept ln a Sl tua­
hon where a nursing--ruJme-isfu11 arid has a waitllig-llst of 
eaten~ residents. ~ nurSing homewiu-be cons1derearull 
g ~ beds ~ occupied or. being held Tor.~ pahent temporar­
ili In _<! hosfci tal. In this exce.ytionar-Instance, !! payment 
I!@Y be madeor holding a bed whi e the res1dent is temporar­
ill recervlng care ln ~ hosPital, IS expected to return to the 
nurs1ng home, and the cost of hold1ng the nurs"'i'i'i9llome bed 
w1ll eviaently beless cost1f'Ehan the poSSible cost oTexten­
d l the hosl?ifi1 stay ~ an appropnate nuiSTi1gnome ~ 

d otherwise become availille. Furthermore, payment 1n 
~exceptional ~ce, l!lilY be made only upon approval from 
tl'iE!director of the department or ~designee. 
-- !§) ReiiiiDursement will be made to a nursing home for 
reserv1ng ~ bed wh1le the rec!Pienr-is-temporarily absent-rl 
the recipienfTS plan or-care provides for therafeutiGI'iome 
VISits. A total of twenty:four ffil gayf annua l;Y Wil!De 
arroWed for "'flle"i'apeutic home visits. T e ac1h ty Is respo.il= 
s1ble for-notifying the aepartment on a--form provided §y the 
a:epa:I'tm:ellt when ~ reSident leaves the -faCITl ty for ~ thera-
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~ home visit. Reimbursment for thera~eutic home visits 
~or-De arTaWed unless the form-is flle wlth ~depart= 
ment. --Absences are rest=:r'icted "tCJ no iiiCit'e than seventy-two 
T72T consecutl ve ~ours ~ absence:- "1'\Qai floi1al dais ana 
!Oi19:~.!: hours ~ absenCe ~ be allowed l f determine me<fl= 
~ approprlate and prlor autliorlZed J2y the dlrector of the 
department or hls designee. 

46-2.10(18)-Sll451E REIMBURSEMENT FOR SKILLED NURSING AND 
INTERMEDIATE CARE SERVICES, COST REPORTING The procedures 

and forms for malntalnlng cost lnformatlon and reporting are 
as follows: 

( 1) Accounting Principles. Generally accepted account­
ing principles shall be used by each provider to record and 
report costs. As part of the cost report these costs will be 
adjusted in accordance with these rules to determine allowable 
costs. 

( 2) Method of Accounting. The accrual method of ac­
counting shall be employed, except that, for governmental 
institutions that operate on a cash method or a modified 
accrual method, such methods of accounting will be acceptable. 

( 3) Cost Finding. Cost finding means the process of 
allocating and prorating the data derived from the accounts 
ordinarily kept by a provider to ascertain its costs of the 
various services provided. In preparing cost reports, all 
providers shall utilize the step down method of cost finding 
described at 42 CFR 405.453(d)(l) which is hereby incorporated 
and made a part of this rule by reference. Notwithstanding 
the above, distinctions between skilled nursing and intermed­
iate care need not be made in cost finding. 

(4) Uniform Financial and Statistical Report. Provider 
costs are to be reported based upon the provider's fiscal year 
using the financial and statistical report form provided by 
the department. The use of the department's financial and 
statistical report form is mandatory for participating facil­
ities. These reports shall be complete and accurate; incom­
plete reports or reports containing inconsistent data will be 
returned to the provider for correction. 

(a) Filing period -- Cost reports must be filed within 
90 days after the end of the provider's fiscal year. 

(b) Late filing -- In the event a provider does not file 
within 90 days of the closing date of its fiscal year, or 
files an incomplete cost report, an amount equal to 10 percent 
of the provider's total reimbursement for the following month 
shall be withheld by the department. If the report is overdue 
or incomplete a second month, 20 percent shall be withheld. 
For each succeeding month the report is overdue or incomplete, 
the provider 1 s total reimbursement shall be withheld. All 
amounts so withheld will be payable to the provider UJ?On 
submission of a complete and accurate cost report. Unavold­
able delays may be reported with a full explanation and a 
request made for an extension of time limits prior to the 
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filing deadline. However, there is a maximum limitation of a 
30-day extension. 

(c) Cost reports shall be executed by the individual 
provider, a partner of a partnership provider, the trustee of 
a trust provider, or an authorized officer of a corporate 
provider. The person executing such reports shall sign under 
penalties of false swearing, that he has examined the report 
including accompanying schedules and statements, and that to 
the best of his knowledge and belief, the report is true, 
correct, and complete, and prepared consistent with governing 
laws and regulations. 

(d) Cost reports shall be signed by the preparer stating 
that the report has been prepared based on all information of 
which he has knowledge. The preparer shall be deemed to be 
any individual who prepares for compensation any cost reports 
or a portion thereof. If more than one individual 
participates in preparation of the report, each participating 
individual shall sign as preparer. Clerical assistants who 
furnish typing, reproducing, or other routine assistance shall 
not be deemed preparers. 

( 5) Maintenance of Records. Records of financial and 
statistical information supporting cost reports shall be 
maintained by the provider and the department for three years 
after the date a cost report is filed, or the date the cost 
report is due, whichever is later. 

(a) Each provider facility will maintain, as a minimum, 
a chart of accounts, a general ledger and the following sup­
porting ledgers and journals: revenue, accounts receivable, 
cash receipts, accounts payable, cash disbursements, payroll, 
general journal, patient census records identifying the level 
of care of all patients individually. all records pertaining 
to private pay patients and patient trust funds. 

(6) Audits. Department audit staff will perform a desk 
review of cost statements prior to rate setting and may con­
duct on-site audits of provider records. Where appropriate, 
audit procedures defined in the HIM 16 shall be adopted by the 
department but the department shall not be confined to these 
guidelines and may utilize other methods. 

(a) Desk review of cost reports will determine the 
adjustments to be applied to reported costs for rate determin­
ation. Incomplete reports, or inconsistency in reported costs 
will cause the return of the cost report to the facility for 
correction and may result in withholding payment as set forth 
in the (4)(b) of this rule. Department audit staff will 
conduct a desk review of each cost report wit1UILSix months-ol 
~ts recel.pt to ded~fy;-totlie extent pass~ tnat tJ1ePro­
VIC!er has provi e a complete anaaccurate report tnat com­
plles Wlth federal requuementsci ted under 42 CFR~. 274."" 

(b~On-s~ te aud~ ts of prov~deraeta"""IT"ea records shall be 
made to assure validity of reports, costs and statistical 
information in conformity with federal laws and regulations. 
(42 CFR 447.292 and 42 CFR 447.293). Audits will meet genera­
ll.Y accepted auditing standards. Aud~ ts orproviCieis 1 cost 
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reports, financial records and other pertinent data will be 
adequate to verfJY that the Et'oVIder has 1ncluded only those 
expense i terns at are seeclfled as -allowable costs under 
ARM 46-2.1]1J]l~45IDT4l 1n com~1lfilg the costs o~rv~ 
that the prov1der has accuratelyetermined ariOWabie costs 1n 
compl1ance w1th federal regu1rements cited under 42 CFR 
447.274(b)(ly;--that the prov1der has a~tely attribUted 
allowable costs~ costs of serv:LCes accord1n~ to federal 
regunementsc:Ited under 447. 274(~) ( 2), and t at-the EEQ­
vJ.der's allowa~osts are reasona le. On=slte audits of the 
hnancJ.al and stat1sticaT records will be conducted ata 
ml.nJ.mum of one-third of the facilities each year until all 
providers are audited by December 31, 1980. After that time, 
on-site audits will be conducted yearly in at least 15 percent 
of the facilities. Ten percent of these facilities will be 
selected using factors established by the department. The 
remaining five percent will be chosen at random. 

(c) On conclusion of a review of a cost report, an exit 
conference may be held in which evidential facts can be sub­
mitted and reviewed, following which a summary of findings and 
recommendations shall be mailed to the provider. 

(d) Ujon conclusion of each on site audit the department 
audit staf will submJ. t an aud1 t-reporf t:Othe-medJ.cal as­
SIStance bureau. ~r~:p]:ort w1ll mee 9eneral1fiiccepted 
aud1t1ng s~ds an.1 WJ. state the-allaitor 1 s op1nion as to 
whether, J.n all materia:Trespects ,- the cost re~;>ort submiTted 
§y the provider has 1ncluded onla those expense J.tems that are 
specrfied as all~able costs un er-ARM 46-2.10JISJ=Sll45ID~ 
1n comp1lii19 the costs of serVICes, and have een accurate y 
determ1ned allowable costs 1n com liance wllJ!teaeial reguJ.re­
ments Cl. ted under 42-cFR447. 274 1 . ---orhe department w1ll 
keep aud1 t re!20ili on ~ _££ at east l years after recelp"f":' 

(7) AdiDln1strative rev1ew. W1th1n 10 ays-or-iece1pt of 
the written findings or recommendations the provider may 
detail in writing, any objections or justifications concerning 
the findings, and may also request a conference. Such confer­
ence shall be held no later than 30 days after the department 
receives the provider's written objections and justifications, 
and the request for a conference. The department's medical 
assistance bureau shall conduct the conference based on audit 
findings and recommendations and the provider's written objec­
tions and justifications. No later than 60 days following 
receipt of the written objections and justifications, or the 
conference, whichever is later, the department's medical 
assistance bureau, after consultation with the audit bureau 
and the office of legal affairs, shall mail a written final 
determination concerning the provider's objections and justif­
ications, and the position the department takes concerning the 
audit findings. 

(8) Overpayment and underpayment. 
(a) Where the department finds that the prospective rate 

was based on an erroneous cost report resulting in overpay-
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ment, the department will correct the rate and notify the 
provider of overpayment. 

(b) In the event of an overpayment the department will, 
within 30 days after the day the department notifies the 
provider that an overpayment exists, adjust the provider's 
rate and arrange to recover the overpayment by set-off against 
amounts paid under the adjusted rate or by repayments by the 
provider. 

(c) If an arrangement for repayment cannot be worked out 
within 30 days after notification of the provider, the depart­
ment will make deductions from rate payments with full re­
covery to be completed within 120 days from date of the in­
itial request for payment. Recovery will be undertaken even 
though the provider disputes in whole or in part the depart­
ment's determination of the overpayment. In the discretion of 
the department such recovery may be delayed in whole or in 
part if a request for fair hearing under ARM 
46-2.10(18)-Sll451F has been made. 

(d) Errors in cost report data identified by the pro­
vider may be corrected and given consideration for rate ad­
justment if submitted within 30 days after rate notification. 
Adjustments will also be made for computational errors in rate 
determination review by the department. 

(e) In the event an underpayment has occurred, the 
department will reimburse the provider promptly following the 
department's determination of error. 

(f) Court or administrative proceeding for collection of 
overpayment or underpayment shall be commenced within five 
years following the due date of the original cost report or 
the date of receipt of a complete cost report whichever is 
later. In the case of a reimbursement or payment based on 
fraudulent information, recovery of overpayment may be under­
taken at any time. Court costs, including attorneys' fees, in 
connection with court or administrative proceedings shall be 
deemed allowable only when approved by the court or hearings 
officer. 

(g) The amount of any overpayment constitutes a debt due 
the department as of the date of initial request for payment 
and may be recovered from any person, party, transferee, or 
fiduciary who has benefited from the payment or a transfer of 
assets. 

(h) The department Wlll account for overpayments found 
~n aud1ts and conf1rme~ adffi1nislflrat1ve rev~ew under 
ARM %-2:To U8)-Sll451E~7) or fan heanng--unaer ARM 
46-2.10(18)-Sll451F. Sue overpaymentS w11l be accounted IOr 
ln the department 1 S quarterly statement of expendl tuieS no 
Iater:-than the second guarter follow1ng the guarter ~n whiCli 
the overpayment was found andjor confnmed-.~ - ---

3. The department ~s propos1ng these amendments to its 
rule for the following reasons: The Denver regional office of 
the health care financing administration has determined that 
the following rules must be amended to comply with federal 
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regulations regarding nursing home reimbursement: ARM 
46-2.10(18) -Sll451B(1)), 46-2.10(18)-Sll451D subsections 
(2)(h), (2)(j), (3)(c), (4)(1), (6)(e), 46-2.10(18)-Sll451E 
subsections (6) (a), (6)(b), (6)(d), (8)(h). The department 
has determined that rule 46-2.10(18)-Sll451D(6) must be 
amended to clarify administrative procedures and to eliminate 
confusion over the intent of the rule. Finally, rules 
46-2.10(18)-Sll451D(2) subsections (c)(iii), (e), (j), (k), 
and Sll451D( 7) subsections (a) and (b) are being amended to 
min1mize the need for rate reviews. 

4. Interested persons may present their data, views or 
arguments e1ther orally or in writing at the hearing. Written 
data, views, or arguments may also be subm1tted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P. 0. Box 4210, Helena, Montana, 59601, no later 
than June 16, 1980. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services, 111 Sanders, Helena, Montana, 59601 
has been designated to preside over and conduct the hearing. 

6. The authority of the agency to make the proposed 
amendments is based on Section 53-6-113 MCA, and the rule 
implements Section 53-6-141 MCA. 

By: Dl~~~t, fJM~nd 
Rehabilitation Services 

Certified to the Secretary of state ~A~p~r~1~·1L-2~9L_ ________ __ 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rules 46-2.10(46)-Sl03000 through 
46-2.10(46)-5103050 all pertaining 
to medical assistance provisions 
for emergency situations 

TO: All Interested Persons 

NOTICE OF PROPOSED 
REPEAL OF RULES 46-2.10 
(46)-8103000 THROUGH 
46-2.10(46)-5103050 
PERTAINING TO MEDICAL 
ASSISTANCE PROVISIONS 
FOR EMERGENCY SITUATIONS. 
NO PUBLIC HEARING 
CONTEMPLATED 

l. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to repeal Rules 46-2.10(46)­
Sl03000 through 46-2.10(46)-5103050 all pertaining to medical 
assistance provisions for emergency situations. 

2. The rules proposed to be repealed are on pages 46-
94.45 through 46-94.47 of the Administrative Rules of Montana. 

3. The agency proposes to repeal these rules because the 
Department lacks authority to implement rules dealing with 
emergency situations caused by natural disasters. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, P. o. Box 4210, Helena, MT 59601 no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
repeal of Rules 46-2.10(46)-Sl03000 through 46-2.10(46)-S103050 
wishes to express his data, views and arguments orally or in 
writing at a public hearing, he must make written request for 
a hearing and submit that request along with any written com­
ments he has to the Office of Legal Affairs, P. 0. Box 4210, 
Helena, MT 59601 no later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental sub­
division or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
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persons directly affected has been determined to be 1,118 
persons based on 11,184 medical assistance recipients. 

7. The authority of the agency to propose the repeal of 
these rules is based on Section 53-2-201 MCA, and the rules 
implement Section 53-2-201 MCA. 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State , 1980. 

9-5/15/80 MAR Notice No. 46-2-236 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rule 46-2.10(18)-511444 pertain­
ing to personal care home services 

TO: All Interested Persons 

NOTICE OF PROPOSED 
REPEAL OF RULE 46-2.10 
(18)-Sll444 PERTAINING 
TO PERSONAL CARE HOME 
SERVICES. NO PUBLIC 
HEARING CONTEMPLATED 

1. On June 17, 1980, the Department of Social und 
Rehabilitation Services proposes to repeal Rule 46-2.10(l8)­
Sll444 pertaining to personal care home services. 

2. The rule proposed to be repealed is on page 46-94.7C 
of the Administrative Rules of Montana. 

3. The agency proposes to repeal this rule as this 
program is no longer allowed under federal regulations; there­
fore, it is obsolete. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, P. o. Box 4210, Helena, MT 59601 no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
repeal of Rule 46-2.10(18)-Sll444 wishes to express his data, 
views and arguments orally or in writing at a public hearing, 
he must make written request for a hearing and submit that · 
request along with any written comments he has to the Office of 
Legal Affairs, P. 0. Box 4210, Helena, MT 59601 no later than 
June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental sub­
division or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 20 persons 
based on 200 personal care service recipients. 
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7. The authority of the agency to propose the repeal of 
this rule is based on Section 53-6-111 MCA, and the rule 
implements Section 53-6-101 MCA. 

D~rector, Social and Rehabilita­
tion Services 

Certified to the Secretary of State~------~M~.a~~2------~--' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rules 46-2.6(2)-S6030 (46.5.9901), 
46-2.6(2)-S6040 (46.5.9902), and 
46-2.6(2)-S6050 (46.5.9903) all 
pertaining to obsolete miscel­
laneous programs dealing with 
social services 

TO: All Interested Persons 

NOTICE OF PROPOSED 
REPEAL OF RULES 46-2.6(2) 
-S6030, 46-2.6(2)-S6040, 
AND 46-2.6(2)-S6050 
PERTAINING TO OBSOLETE 
MISCELLANEOUS PROGRAMS 
DEALING WITH SOCIAL 
SERVICES. NO PUBLIC 
HEARING CONTEMPLATED 

l. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to repeal Rules 46-2.6(2)­
S6030 (46.5.9901), 46-2.6(2)-S6040 (46.5.9902), and 46-2.6(2)­
S6050 (46.5.9903) all pertaining to obsolete miscellaneous 
programs dealing with social services. 

2. The rules proposed to be repealed are on pages 46-36 
and 46-37 of the Administrative Rules of Montana. 

3. The agency proposes to repeal these rules because new 
ARM rules have been adopted to replace obsolete institutional 
care services' rules. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601 no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
repeal of Rules 46-2.6(2)-S6030, 46-2.6(2)-S6040, and 46-2.6 
(2)-56050 wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit that request along with any 
written comments he has to the Office of Legal Affairs, P. o. 
Box 4210, Helena, MT 59601 no later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental sub­
division or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
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persons directly affected has been determined to be 120 persons 
based on 1,200 recipients of institutional care services. 

7. The authority of the agency to repeal these rules is 
based on Section 53-2-201 MCA, and the rules implement Sections 
53-4-111 and 53-4-212 MCA. 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State __ ~M~a~~2~---------------' 1980. 

9-5/15/80 MAR Notice No. 46-2-23R 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rules 46-2.6(6)-S6300 (46.5.9904), 
46-2.6(6)-S6310 (46.5.9905), and 
46-2.6(6)-S6320 (46.5.9906) all 
pertaining to obsolete miscel­
laneous programs dealing with 
social services 

TO: All Interested Persons 

NOTICE OF PROPOSED 
REPEAL OF RULES 46-2.6(6)­
S6300, 46-2.6(6)-S63lO, 
AND 46-2.6(6)-56320 
PERTAINING TO OBSOLETE 
MISCELLANEOUS PROGRAMS 
DEALING WITH SOCIAL 
SERVICES. NO PUBLIC 
HEARING CONTEMPLATED 

1. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to repeal Rules 46-2.6(6)-
56300 (46.5.9904), 46-2.6(6)-S63lo (46.5.9905), and 46-2.6(6)-
56320 (46.5.9906) all pertaining to obsolete miscellaneous 
programs dealing with social services. 

2. The rules proposed to be repealed are on pages 46-
48.2 through 46-50 of the Administrative Rules of Montana. 

3. These rules were based on 45 CFR, Part 221, effective 
September 10, 1973 which was repealed October 1, 1975 when 
Title XX became effective. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601 no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
repeal of Rules 46-2.6(6)-S6300, 46-2.6(6)-56310, and 46-
2.6(6)-56320 wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit that request along with any 
written comments he has to the Office of Legal Affairs, P. 0. 
Box 4210, Helena, MT 59601 no later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental sub­
division or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
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persons directly affected has been determined to be 140 persons 
based on 1,400 families with children receiving protective 
services. 

7. The authority of the agency to repeal these rules is 
based on Section 53-2-201 MCA, and the rules implement Sections 
53-4-212 and 53-5-205 MCA. 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State ________ ~~~~---------' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rules 46-2.6(6)-S6360 (46.5.9907) 
46-2.6(6)-S6370 (46.5.9908) and 
46-2.6(6)-S6380 (46.5.9909) all 
pertaining to obsolete miscel­
laneous programs dealing with 
social services 

TO: All Interested Persons 

NOTICE OF PROPOSED 
REPEAL OF RULES 46-2.6(6)­
S6360, 46-2.6(6)-S6370 
AND 46-2.6(6)-S6380 
PERTAINING TO OBSOLETE 
MISCELLANEOUS PROGRAMS 
DEALING WITH SOCIAL 
SERVICES. NO PUBLIC 
HEARING CONTEMPLATED 

1. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to repeal Rules 46-2.6(6)­
S6360 (46.5.9907), 46-2.6(6)-S6370 (46.5.9908) and 46-2.6(6)­
S6380 (46.5.9909) all pertaining to obsolete miscellaneous 
programs dealing with social services. 

2. The rules proposed to be repealed are on pages 46-51 
through 46-53 of the Administrative Rules of Montana. 

3. These rules were based on 45 CFR, Part 221, effective 
September 10, 1973, which was repealed October 1, 1975 when 
Title XX became effective. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601 no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
repeal of Rules 46-2.6(6)-S6360, 46-2.6(6)-56370 and 46-2.6(6)­
S6380 wishes to express his data, views and arguments orally or 
in writing at a public hearing, he must make written request 
for a hearing and submit that request along with any written 
comments he has to the Office of Legal Affairs, P. 0. Box 4210, 
Helena, MT 59601 no later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental sub­
division or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. NOtice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
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persons directly affected has been determined to be 120 persons 
based on 1,200 adults receiving protective services. 

7. The authority of the agency to repeal these rules is 
based on Section 53-2-201 MCA, and the rules implement Section 
53-5-205 MCA. 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State ________ ~M~a~y~2~----------' 1980. 

9-5/15/80 MAR Notice No. 46-2-240 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rule 46-2.6(6)-S644D (46.5.9910) 
pertaining to obsolete miscel­
laneous programs dealing with 
social services 

TO: All Interested Persons 

NOTICE OF PROPOSED 
REPEAL OF RULE 46-2.6(6)­
S6440 PERTAINING TO 
OBSOLETE MISCELLANEOUS 
PROGRAMS DEALING WITH 
SOCIAL SERVICES. NO 
PUBLIC HEARING CON­
TEMPLATED 

1. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to repeal Rule 46-2.6(6)-S6440 
(46.5.9910) pertaining to obsolete miscellaneous programs 
dealing with social services. 

2. The rule proposed to be repealed is on page 46-55 of 
the Administrative Rules of Montana. 

3. This rule is obsolete because sections 22.55 and 
222.86 of 45 CFR, which governed limited services to AFDC 
potential recipients, have been repealed. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, P. o. Box 4210, Helena, MT 59601 no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
repeal of Rule 46-2.6(6)-56440 wishes to express his data, 
views and arguments orally or in writing at a public hearing, 
he must make written request for a hearing and submit that 
request along with any written comments he has to the Office of 
Legal Affairs, P. 0. Box 4210, Helena, MT 59601 no later than 
June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental sub­
division or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be approxi­
mately 20 persons based on 200 potential recipients of AFDC 
limited services. 
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7. The authority of the agency to repeal the rule is 
based on Section 53-2-201 MCA, and the rule implements Section 
53-4-212 MCA. 

Director, Social and ~ehabilita­
tion Services 

Certified to the Secretary of State __ ~M~a~-=2 ______________ , 1980. 

9-5/15/BO MAR Notice No. 46-2-241 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rule 46-2.6(6)-S6505 (46.5.9911) 
pertaining to obsolete miscel­
laneous programs dealing with 
social services 

TO: All Interested Persons 

NOTICE OF PROPOSED 
REPEAL OF RULE 46-2.6(6)­
S6505 PERTAINING TO 
OBSOLETE MISCELLANEOUS 
PROGRAMS DEALING WITH 
SOCIAL SERVICES. NO 
PUBLIC HEARING CONTEM­
PLATED 

1. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to repeal Rule 46-2.6(6)-S6505 
(46.5.9911) pertaining to obsolete miscellaneous programs 
dealing with social services. 

2. The rule proposed to be repealed is on pages 46-56.2F 
through 46-56.2Ga of the Administrative Rules of Montana. 

3. The agency proposes to repeal this rule because the 
specialized program governed by this rule is now handled by 
the Department's Developmental Disabilities Division. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601 no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
repeal of Rule 46-2.6(6)-56505 wishes to express his data, 
views and arguments orally or in writing at a public hearing, 
he must make written request for a hearing and submit that 
request along with any written comments he has to the Office of 
Legal Affairs, P. o. Box 4210, Helena, MT 59601 no later than 
June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental sub­
division or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be approxi­
mately 18 based on the 175 persons enrolled in the program~ 
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7. The authority of the agency to repeal the rule is 
based on Section 53-2-201 MCA, and the rule implements Sections 
53-20-203 and 53-20-204 MCA. 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State ____ ~~~----------~' 1980. 

9-5/15/RO MAR Notice No. 46-2-242 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.10(18)-Sll5ll pertaining 
to medical assistance, services 
provided, amount, duration -­
transportation and per diem 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 46-
2.10(18)-Sll5ll PER­
TAINING TO MEDICAL 
ASSISTANCE, TRANSPORTA­
TION AND PER DIEM. NO 
PUBLIC HEARING CONTEM­
PLATED 

l. On June 17, 1980, the Department of Social and Reha­
bilitation Services proposes to amend Rule 46-2.10(18)-Sll511 
pertaining to medical assistance, services provided, amount, 
duration -- transportation and per diem. 

2. The rule as proposed to be amended provides as follows: 

46-2.10(18)-Sll5ll ADDITIONAL REQUIREMENTS 
(1) Transportation and per diem shall be allowed when 

medically necessary for a recipient to obtain nonemergency 
services which are not reasonably available locally. 

(2) In-state transportation and per diem shall be prior 
authorized by the local county welfare director. 

(3) Out-of-state transportation and per diem shall be 
prior authorized by the Meeiea~ Aseie~aHee BH~ea~ ~£unty 
welfare director and is not allowed ±~ ~he ~eeee6 ee~viees 
a~e unless out-of-state service is medically necessary and the 
servrce-IS not reasonably ava~lable in the state. ~~ 

(4)--Recipient shall not be directly reimbursed for trans­
portation and/or per diem. 

(5) Transportation shall be by the least expensive avail­
able means suitable to the recipient's medical needs. 

(6) Transportation and/or per diem are available only to 
get individuals to acceptable Medicaid providers of their choice 
who are generally available and commonly used by other residents 
of the community. 

(7) Payments shall be made for transportation and per diem 
for an attendant when it is demonstrated that the recipient's 
condition or age requires the care of an attendant. 

(8) Reimbursement for transportation and per diem to 
secure medical services not included under the Medicaid program 
shall not be allowed. 
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(9) When a recipient requires attendant care to obtain 
and return from hospitalization outside his own community, 
attendant per diem will be allowed during the hospitalization up 
to the maximum amount of one return round trip. 

(10) When a recipient dies enroute to or during treatment 
outside of his community, the cost of the recipient's transpor­
tation to the medical service is allowed. The cost of returning 
a deceased recipient is not allowed. 

3. The proposed amendment of this rule will allow the 
county to make out-of-state transportation and per diem prior 
authorizations for recipients. The county currently makes these 
authorizations for in-state. This amendment will provide a more 
efficient means of making these determinations while allowing 
more county involvement. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Office of Legal Affairs of the Department of Social and Reha­
bilitation Services, P. 0. Box 4210, Helena, MT 59601, no later 
than June 16, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments, 
orally or in writing, at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to the Office of Legal Affairs, P. 0. 
Box 4210, Helena, MT 59601 no later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the legis­
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Regis­
ter. Ten percent of those persons directly affected has been 
determined to be 6 county directors based on the 56 county 
welfare departments in Montana. 

7. The authority of the agency to make the proposed 
amendment is based on Section 53-6-113 MCA, and the rule imple­
ments Sections 53-6-101 and 53-6-141,/CA_" 

~ P. ~ 
~D~i~r~e~c~t~o~r~.~S~occ'i-a1l~a~n~d~~R~e7h-a~b~i~l~~··t~a-----

tion Services 

Certified to the Secretary of State ____ ~M~a~~2~---------------' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption of 
a rule listing excluded services 
under the medicaid program 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF A RULE 
LISTING EXCLUDED SERVICES 
UNDER THE MEDICAID 
PROGRAM 

TO: All Interested Persons 

1. On June 4, 1980, at 9:00 a.m. a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services building, 111 Sanders, Helena, Montana 59601, to 
consider the adoption of a rule listing excluded services under 
the Medicaid program. 

2. The proposed rule does not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The proposed rule to be adopted provides as follows: 

RULE I SERVICES NOT PROVIDED BY THE MEDICAID PROGRAM 
(1) Items or medical services not specifically included 

within defined benefits of the medicaid program are not reim­
bursable under the medicaid program. 

(2) The following medical and nonmedical services are 
explicitly excluded from the Montana medicaid program except 
for those services covered under the institutional licensure 
rules of the Montana department of health and environmental 
sciences: 

(a) 
(b) 
(c) 
(d) 
(e) 
(f) 
(g) 
(h) 
(i) 
(j) 
(k) 
(1) 
(m) 
(n) 
(o) 
(p) 
(q) 

plumbing 

chiropractic services; 
acupuncture services; 
naturopathic services; 
inhalation or respiratory therapy service; 
dietician service; 
nurse practitioner service; 
psychiatric social work service; 
mid-wifery; 
social work service; 
physical therapy aide service; 
physician assistant service; 
nonphysician surgical assistance service; 
nutritional service; 
masseur or masseuse services; 
dietary supplements; 
homemaker service; 
telephone service in home, remodeling of home, 

service, car repair, and/or modification of automobile. 
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4. The rule is proposed to inform providers, recipients 
and other interested parties of what services are not included 
or reimbursable under the Medicaid program. The intent of this 
rule is to prevent unnecessary inquiries and misunderstandings. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601 no 
later than June 12, 1980. 

6. The Office of Legal Affairs of the Department of 
Social and Rehabilitation Services, P. 0. Box 4210, Helena, MT 
59601, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to make the proposed 
adoption is based on Section 53-6-113 MCA, and the rule imple­
ments Sections 53-6-103, 53-6-141, and 53-6-101 MCA. 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State.~----~Ma~y~5~------------' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption NOTICE OF PUBLIC 
HEARING FOR ADOPTION 
OF A RULE PERTAINING 
TO CERTIFICATION OF 
PERSONS, DEVELOPMENTAL 
DISABILITIES PROGRAM 

of a rule pertaining to the 
certification of persons assisting ) 
in the administration of medication) 

TO: All Interested Persons 

) 
) 

1. On June 9, 1980, at 9:00a.m., a public hearing will 
be held in the auditorium of the State Department of Social 
and Rehabilitation Services, 111 Sanders, Helena, Montana, to 
consider the adoption of a rule pertaining to certification of 
persons assisting in the administration of medication. 

2. 
section 
Montana. 

3. 

The proposed rule does not replace or modify any 
currently found in the Administrative Rules of 

The proposed rule provides as follows: 

RULE I CERTIFICATION OF PERSONS ASSISTING IN THE ADMIN­
ISTRATION OF MEDICATION (1) Thls rule establishes 

procedures under whlch an employee or an agent of a provider 
may assist and supervise a client in taking medication. Such 
assistance and supervision may only be given where a medica­
tion which is normally self-administered has been prescribed 
for a client and where the physician who prescribed the medi­
cation also prescribed assistance or supervision in the admin­
istration of the medication. 

(2) For the purposes of this rule, the following defini­
tions apply: 

(a) "Assistance" means providing any degree of support 
or aid to a client who independently performs at least one 
component of medication-taking behavior; 

(b) "Supervision" means critically observing and direct­
ing a client engaging in medication-taking behavior. 

(3) No agent or employee of a provider may assist or 
supervise in the administration of medication to clients 
unless certified by the department as herein provided unless 
otherwise authorized by law to provide such assistance or 
supervision. Every provider shall maintain a current list of 
provider employees and agents certified to administer medica­
tion on file with the division. 

( 4) Certification to provide such assistance will be 
determined by the department upon written application to the 
Developmental Disabilities Division, Department of Social and 
Rehabilitation Services, P. o. Box 4210, Helena, MT 59601. 
To be certified, an employee or agent of a provider must 
demonstrate knowledge of epilepsies and medications by 

MAR Notice No. 46-2-245 9-5/15/80 



-1410-

achieving a score of at least 90% on a comprehensive test 
administered by the department. 

(5) Any provider may receive, free of charge, an 
instructional and reference aid entitled epilepsies and medi­
cations individualized instruction manual, which shall have 
been approved by the board of nursing. 

(6) The department will administer the comprehensive 
test to a qualified applicant within thirty (30) days of 
receipt of a written application for certification. Not1ce of 
certification or noncertification will be mailed within ten 
(10) days of the date of testing. The notice will designate 
an effective date and an expiration date for the certifica­
tion. Certification will in no event be longer than for a 
period of two years. 

(7) Any assistance provided under this rule which occurs 
after the client has been enrolled in the program for thirty 
(30) days and which must be administered for a longer period 
than ten (10) consecutive days must be subject of a written 
individual habilitation plan. The individual program plan 
must describe a program to train the client to self-administer 
the medication and must specify at least: 

(a) the target medication-taking behavior; 
(b) the conditions (e.g., times and places) in which 

such behavior should occur; 
(c) the conditions (e.g., times and places) in which 

such behavior will be trained; 
(d) criteria for completion of the individual program 

plan; 
(e) written strategies for training the target behavior; 
(f) a data recording system which accounts for each 

prescribed medication dosage, and; 
(g) a data recording system which specifies progress or 

lack of progress toward the target behavior on a daily basis. 
(8) The department may revoke certification by notifying 

the certified person of the reason for revocation in writing 
at least ten (10) days prior to the effective date of revoca­
tion. The certified person may request, in writing, within 
the ten ( 10) days prior to revocation, a hearing from the 
division administrator, who will issue a decision no later 
than thirty ( 30) days from the date the request for hearing 
was received. When a request for a hearing is made, the 
revocation will not be effective until the division adminis­
trator's decision is made. 

(9) A client is considered to be capable of self-admin­
istering medication when it has been documented that the 
client has self-administered all (100%) of prescribed medica­
tion dosages within a consecutive thirty (30) day period. 

4. The rule is proposed because Section 53-20-204 (2) 
MCA specifically requires the establishment of a procedure 
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whereby properly trained staff may assist in the administra­
tion of medicat1on to persons with developmental disabilities. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601, no 
later than June 12, 1980. 

6. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 

7. The authority of the agency to make the proposed 
rule is based on Section 53-20-204(2) MCA, and the rule imple­
ments Section 53-20-204(2) MCA. 

D1rector, Soc1al anRehab1l1 tat1on 
Services 

Certified to the Secretary of State ----~M~a~y~2 ___________ , 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.10(18)-Sll440(1) (f) 
and the adoption of rules pertain­
ing to the medical assistance 
program, private duty nursing 
services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULE 46-2.10(18)-Sll440 
AND THE ADOPTION OF RULES 
PERTAINING TO MEDICAL 
ASSISTANCE, PRIVATE DUTY 
NURSING SERVICES 

1. On June 9, 1980, at 11:00 a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services building, 111 Sanders, Helena, Montana to consider the 
amendment of Rule 46-2.10(18)-Sll440(l) (f) and the adoption of 
rules pertaining to the medical assistance program, private 
duty nursing services. 

2. The rule as proposed to be amended provides as follows: 

~~~ P~iva~e att~y ftttreift~ ee~viee ift a hes~i~ai 
ee~~~fi~ may be ~revided ift eer~aia ±imi~ed ifts~aaees~ Stteh 
eerv~ee mtte~ be reqttee~ea ia wri~ift~ e~ by ~eie~hefte by 
~he a~~eftdift~ ~hyeieian and mtts~ have ~He a~~reval e~ ~he 
S~ate Meaieai eeReHltant~ 

3. The rules proposed to be adopted provide as follows: 

RULE I PRIVATE DUTY NURSING SERVICE, DEFINITION 
(1) Private duty nursing services are nursing services 

provided by a registered nurse or a licensed practical nurse to 
a hospitalized patient when the patient requires individual and 
continuous skilled nursing care beyond that routinely provided 
by the hospital nursing staff. 

RULE II PRIVATE DUTY NURSING SERVICE, REQUIREMENTS 
These requirements are in addition to those contained in 

ARM 46-2.10(18)-Sll516 through 46-2.10(18)-Sll522. (See MAR 
Notice No. 46-2-223 in the 1980 Register, Issue No. 5. These 
rules will be adopted in June.) 

(1) Private duty nursing service must be ordered in 
writing by the patient's physician. 

(2) Private duty nursing service must be authorized by 
the department prior to payment. 

(3) Payment for private duty nursing service will not be 
made to the hospital. 
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RULE III PRIVATE DUTY NURSING SERVICE, REIMBURSEMENT 
Payment for private duty nursing services shall not exceed 

the lowest of usual and customary charges which are reasonable, 
the maximum amount payable by medicare, or $40.00 per eight (8) 
hour shift. 

4. The proposed amendment and adoption of rules are part 
of the Department of Social and Rehabilitation Services' plan 
to update all Medicaid rules to comply with current Medicaid 
practice and to facilitate the Department's ongoing rule 
recodification process. Part of the proposed adoption is to 
raise reimbursement rates within limits established by the 
legislature. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601, no 
later than June 12, 1980. 

6. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 

7. The authority of the agency to make the proposed 
rules is based on Section 53-6-113 MCA, and the rules implement 
Sections 53-6-101 and 53-6-141 MCA. 

Director, soCial and Rehabilita­
tion Services 

Certified to the Secretary of State~~~-Ma~y~5--~----------' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.10(18)-Sll512 pertaining 
to medical assistance, services 
provided, amount, duration -­
transportation and per diem 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 46-
2.10(18)-Sll512 PER­
TAINING TO MEDICAL 
ASSISTANCE, TRANSPORTA­
TION AND PER DIEM. NO 
PUBLIC HEARING CONTEM­
PLATED 

1. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to amend Rule 46-2.10(18)­
Sll512 pertaining to medical assistance, services provided, 
amount, duration -- transportation and per diem. 

2. The rule as proposed to be amended provides as 
follows: 

46-2.10(18)-Sll512 TRANSPORTATION AND PER DIEM, 
REIMBURSEMENT (l) Reimbursement for common carrier 

will be paid on the basis of usual and customary charges. 
(2) Reimbursement for transportation by private 

vehicle will be at the current state rate for state employees. 
(3) Reimbursement for per diem shall be actual expenses 

incurred up to a maximum of $17.00 per day for each person. 
lil Reimbursement for private air charter shall be 

~ per mile. 

3. The amendment is proposed to make more explicit 
the Department's current medical assistance program and to 
update all Medicaid rules to comply with current Medicaid 
practice. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
the Office of Legal Affairs of the Department of Social and 
Rehabilitation Services, P. 0. Box 4210, Helena, MT 59601, 
no later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments, 
orally or in writing, at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to the office of Legal 
Affairs, P. 0. Box 4210, Helena, MT 59601 no later than June 16, 
1980. 
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6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the legis­
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Register. 
Ten percent of those persons directly affected has been deter­
mined to be 1,118 persons based on a department budget analysis 
that shows a total of 11,184 Medicaid recipients. 

7. The authority of the agency to make the proposed 
amendment is based on Section 53-6-113 MCA, and the rule 
implements Sections 53-6-101 and 53-6-141 MCA. 

Director, Social and Rehabilita 
tion Services 

Certified to the Secretary of State ________ M~aLy~2 __________ , 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 46-2.10(18)-S11440(1)(j) 
(k)(l) and the adoption of three 
rules pertaining to medical 
assistance, dental services. 

NOTICE OF PUBLIC HEAR­
ING FOR AMENDMENT OF 
RULE 46-2.10(18)­
S11440 AND ADOPTION OF 
RULES PERTAINING TO 
MEDICAL ASSISTANCE, 
DENTAL SERVICES 

TO: All Interested Parties: 

1. On June 10, 1980, at 9:00 a.m. a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services building, 111 Sanders, Helena, Montana 59601 to 
consider the amendment of Rule 46-2.10(18)-$11440 (l)(j)(k)(l) 
and the adoption of rules pertaining to medical assistance, 
dental services. 

2. The rule as proposed to be amended provides as 
follows: 

f:H Beata± eal"e wk:i:efi 111eaae lleeeeat:i:a:t aHa stkel" 
e111e!"~e~e~ t!"eat111eat Sf tke teetk wk:i:ek :i:e ~l"ev:i:aea ~aael" tke 
e~~el"v~e~sa sf a aeat:i:et7 :i:He±~a:i:a~ a:t:t el!leF~eHe~ee 7 a±± 
aeeeeea~y i:i:±±:i:H~e aHa ~Fea~ea~e e£ ae~te :i:Hieet:i:sau~ A 
aeHt:i:st :i:s a ~e!"esa ±:i:eeHsea ts ~l"aet:i:ee aeat:i:etFy sF aeata:t 
BH!"~el"y i!y tke State Bsal"a sf Beata± 6Malll:i:Rel"e~ A±± 
!"ee:i:~:i:eate w:i::t± kave £~:eeas111 ef efis:i:ee sf EieHta± eeFv:i:eee~ 

fk1 RsHt:i:Re aaa Reeeeea~:y el!leF~eRey aeRta:t eaFe :i:s 
ava:i:±as:te tkFeH~k tke ~l"B~l"a111 w:i:tks~t ~F:i:e!" aHtkel"isatieH 
eMee~t as l"e~~:i:Fea :i:a ~al"t fl1 se±aw~ BeHt:i:ets w:i:sk:i:alj te 
~Feeeee w:i:tk tl"ea~eHt sksH±e 111ake eel"taia tke :i:Ha:i:v:i:eHal.Ls 
e±:i:~:i:i!le eefeFe ~l"Seeea:i:a~~ 

+±1 ~fie 111ee:i:eal ass:i:staHee ~FBIJFalll 111ay H~ea ~FieF 
a~~l"B¥8± sy tke State BeRta± eeaeH±taat ~I:BV:i:ae :i:R aea:i:tiea ts 
tke assve eeFvieee eel"taia tYJ!ee si eFewR97 l:l!":i:aljee7 
~l"B~ky±aet:i:e ~FeeeaH!"e97 f±HSl":i:ee tFea~eRtB aae aeatHl"ee~ 
~he e~ee:i:iie tl"ea~eate ava:i:±al:l±e w:i:tfi ±i111itatieRe if aRy wi±± 
l:le+ 

fH 
faa1 
fai!1 

thi'ee f31 
fae1 
faa1 
fae1 

111satk8~ 

BialjfiS8t:i:e aae ~l"eveat:i:ve aeata± 9el"viee9T 
F±Hsl"iee tl"ea~eate 111ay ee a±±swee aaRHa±±y~ 
FH±± IIISHth X-i'aye a±±ewee RB l!lel"e sftea thaa evel"y 

yeal"e~ 

Bite-w:i:a' X-Faye a±±ewee aRRHa±±y~ 
EMallliaat~ea a±±ewea evel"y aiM f61 l!leaths~ 
Pl"s~ky±aMie a±±ewee as efteael" tkaR eveFy e:i:M f61 

fH1 Beata± 
l"ehasiHtaHea~ 

eel"vieee ts 

f:i::i:i1 Reetel"at:i:ea si eal"isHe 
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Ne ~Je±a ia±ays a±±ewea. 
Ne e!"ewas a±±ewea ea aeeiel!.ei!.B i!!.eiBe:EB .. 
Ne fee a±±ewea fe!' ~1!.±~ ea~~iRIJ.,. 
9!"a± Bli!"lje!"y~ 
EM~eaeive; e±ee~ive e!"a± Bl!.!"§e!"y ml!.e~ ae a~~!"evea 

'l'eview eeMMi~~ee .. 
SaaeaeRHee~ 
himi~ea ~e l!.~~eF aHa ±ewe!" six aR~e!"!i.e!" ~ee~k .. 
P!"es~l!.e~iee+ 
Fl!.:!:± !ieR~Ii!"eB.,. 

WkeFe ~ke ~a~ieR~ kas §SHe f!i.ve f57 yea:EB witl!.el!.t 
~ke ease ml!.s~ se !"efe!"!"ea te ~ke ±eea± :Eeview 

faaa7 Wl!.e:Ee ~l!.e ~aheR~ ~s wea:E~RIJ a aeR~I!.!"e wk~ek ~s 
±ess ~kaR ~eR f:i:97 yea:Es e±a; ~ke ease MI!.S~ se !"efe:E!"ea ~e ~ke 
±eea± !"ev~ew eellll!l~~~ee .. 

faae7 Re±iRes eR ~llll!lea~a~e i!le!!.~I!.Fes Re~ a±±ewea seeRe!" 
~kaR s~M f67 meR~ks af~e!" ~±aeemel!.~ ef ~ke aeR~I!.Fe .. 

faai!l7 Ne !"eHRes aHewea ef~el!.e:E ~l!.a!!. ~I!.Fee f37- yea!" 
~I'!.~@!"Va±BT 

faae7 Ne ee±i!l ei!.Fe Fe±~Res a±±ewea .. 
faaf7 ~~BBI!.e ee!!.i!li~ie!!.B a!"e eeRBiae!"ea ~a:E~ ef ~ke 

eFil}iRa± S@l'!.~l!.!"e fee.,. 
fa87 Pa'l'~ia± Be!!.~l!.!"ee .. 
faaa+ A±±ewei!l wl!.e!!. eRe Ell" me:Ee al!.~eFieF ~ee~k a!"e ~e ae 

iae±l!.aea eR ~ke ~a'l'~ia± .. 
faaa+ AHewea wkea fell.!" f47 e!' me!"e ~ee~eFie'l' ~eeta 

fexe±l!.sive ef ~ki'l'e me±aFe7 a!"e mieeiR! Bl!.~ iR ~kie et~l!.a~tsl!.; 
~ke el!.!"eme-eeaa±~ ~~e is as~ a±±ewea .. 

fvii+ €!"ewRB aaa Fixee-B!"tSIJeB~ 
faa7 Ss~l!.e~~e e!"BWI!.S a!"e :!:~m~~ei!l ~e ~~b eiH al!.~eFte!"e.,. 
faa7 Fl!.±± §e±a e!"ewRe a±±ewea eR±y eR a!"ekea-aewa ~ee~l!. 

l!.e~ Fee~e!"aa±e iR aRy e~ke'l' way .. 
fae7 NeeeesaFy @I'!.~Fa-e!"a± ~e!"ta~iea± *.-!"aye mi!.B~ ae 

ai!.~Re:Ei!!ea f!!.e fl!.±:!:-mel!.~l!. *.-!"aye may se eel!.e wi~l!.el!.~ ~!"tel" 
al!.~ke'l'il!a~!i.eR7 .. 

fae7 Fixea a~ia~ee a±±ewea eR±y wkeR ~we e!" ±esB 
aR~eFieF ~ee~k a!"e m~ae~RIJ.,. 

fae7 ~I!.Fee-!lliaF~eF B'I'EIWRS aRe B~ee±ee faetR§S mi!.S~ ae 
l!.sei!l wl!.e!!. ~essis±e .. 

faf7 Ref!1ies~s fa!" ee!"amee B'l'ii!IIJes ml!.st IJB tl!.!"ei!.IJH ~l!.e 
±eea± !"eview eeMMi~~ee .. 

fa~J7 X-!'ays !"e~l!.t!"ea fe'l'~ 
faaa7 €!"eWI!.S - s~ai!!.±ess; fli±± 1Je±a e~Re!"s .. 
faaa+ S!!.Eieae!!.~ie eases .. 
faae+ ARy ease wke!"e ~1!.±~ ~:Eea~eRt iB i!!.ve±vea .. 
fvii;i,+ 9!"~l!.eaea~a± aRe ~e!"!i.eaeRta± ee!"vieee may ae 

eeve!"ei!l BY ~)!.e Meaiea± ABStB~aftee P'I'EIIJ!'Bm tf ;i,t :tB 
i!lemeRa~!"a~ea ~ka~ ~ke ~l!.yBiea± a!!.& ~syeke-eeeia± we±±-ae!i.R§ ef 
~l!.e !"eei~;i,eR~ is seveFe±y affee~ea i!!. a ae~'l'iMea~a± maaae!" as 
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a ~ee~~~ e! e~efi a eeaa~~~ea e:~: a~~mea~~ ~fieee ee:~:v~eee m~e~ 
Be J!!~ev~e~e~y a~~fie~~sea By ~fie Mea~ea~ Aee~e~aaee B~t:ea~~ 
~fie t:e~1:1ee~ !e:~: a1:1~fiet:~l!ia~~ea efia~± ~ae±1:1ae e~a~eme.!!.~e !t:em 
~fie J!!~ev~ae:~: e! ~fie eeEv~ee aaa ~fie see~a± we:~:ke:~: ~Hve±vea 
w~~fi ~fie eaee aHa m1:1e~ e±ea:~:±y Ei.ee1:1meH~ ~fie Heeeee~~y !e:~: ~fie 
eeEv~ee aHa aeel:lt:aHee ~fia~ ~fie J!!±aH w~±~ Be !e~~ewea ~e 
eemJ!!±e~~eH~ 

3. The rules proposed to be adopted provide as follows: 

RULE DENTAL SERVICES, DEFINITION Dental service is 
the treatment of the teeth and assoc1ated structures of the 
oral cavity and treatment of disease, injury or impairment 
which may effect the oral and general health of the individ­
ual. The services must be provided by a licensed dentist or a 
licensed dental hygienist under the direct supervision of a 
licensed dentist. The services must be within the scope of 
their professions, as defined by law. 

RULE II DENTAL SERVICES, REQUIREMENTS These require-
ments are 1n add1 bon to those contawed in ARM 46-2 .10 ( 18)­
S11516 through 46-2.10(18)-S11522. (See MAR Notice No. 
46-2-223 in the 1980 Register, Issue No. 5. These rules will 
be adopted in June.) 

(1) Emergency dental care for covered services does not 
need prior authorization when an emergency exists. 

(2) The following diagnostic and preventive dental 
services are covered by the program: 

(a) simple extractions; 
(b) annual fluoride treatments; 
(c) full mouth x-rays, or panorex, or cephalometric 

radiograms, the foregoing allowed at three year intervals; 
(d) annual bite-wing x-rays; 
(e) single periapical radiograms; 
(f) intra-oral occulsal maxillary or mandibular; 
(g) extra-oral radiograms, maxillary or mandibular 

lateral films; 
(h) examinations at six month intervals; 
(i) prophylaxis at six month intervals; 
( j) full mouth x-rays on edentulous patients allowed 

when determined medically necessary by the designated peer 
review organization; 

(k) house calls; 
(1) vitality tests; 
(m) consultation, written justification for consultation 

must be provided; 
(n) hospital and nursing home calls; 
(o) palliative emergency treatment of dental pain, 

including minor procedures, temporary fillings, incisions and 
drainage, topical medicaments, irrigation for pericoronitis; 
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(3) 
carious 
program: 

The following dental services for the restoration of 
and fractural teeth are benefits of the medicaid 

(a) amalgam restorations on deciduous and permanent 
teeth; 

(b) retention pins, up to 2 per tooth; 
(c) silicate restorations; 
(d) composite and resin restorations; 
(e) acrylic jacket for immediate treatment of fractured 

anterior tooth; 
(f) treatment fillings; 
(g) recementing of inlays; 
(h) pulpotomys. 
(4) The following oral surgery services are benefits of 

the medicaid program: extensive oral surgery must be prior 
authorized by the designated professional review organization. 

(a) 9eneral anesthesia in a dental office. This service 
must be prlor authorized by the designated peer review organi­
zation; 

(b) nitrous oxide, when prior authorized by the desig­
nated peer review organization for specific reasons such as 
disability or age of patient, etc; 

(c) hospital dental treatment, when prior authorized by 
the designated peer review organization; 

(d) I and D of extra-oral abcess; 
(e) removal of tooth (includes shaping of ridge bone); 
(f) surgical removal of tooth, soft tissue impaction; 
(g) surgical removal of tooth, partial bone impaction; 
(h) surgical removal of tooth, complete bone impaction; 
( i) alveolectomy, not in conj ection with extractions; 
(j) excision of hyperplastic tissue; 
(k) removal of retained or residual roots, foreign 

bodies in bony tissue; 
(1) removal of cyst; 
(m) removal of retained or residual roots, foreign 

bodies in maxillary sinus; 
(n) frenectomy; 
(o) removal of exostosis, torus, maxillary or mandi-

bular; 
(p) biopsy; 
(q) maxilla, open reduction; 
(r) fracture, simple, maxilla, treatment and care; 
(s) mandible, open reduction; 
(t) fracture, simple, mandible, treatment and care; 
(u) facial surgery. 
( 5) The following endodontic services are ?enefi ts of 

the medicaid program: All non-emergency endodontlCS must be 
authorized by the designated peer review organizati~n. . 

(a) root canal treatment on upper or lower slx anterlor 
teeth (chemotherapy and mechanical preparation, and filling); 

MAR Notice No. 46-2-248 9-5/15/80 



-1420-

(b) root canal treatment on posterior teeth except third 
molars (chemotherapy and mechanical preparation, and filling), 
maximum of three roots per tooth; 

(c) emergency root canal, a finished x-ray must be 
attached to claim; 

(d) root canal and apicoectomy combined operation; 
(e) apicoectomy not in conjunction with root canal. 
(6) The following full denture services are benefits of 

the medicaid program: All full dentures must be prior author­
ized by the designated peer review organization. Requests for 
full dentures must show the approximate date of the most 
recent extractions, and/or the age of the present dentures. 
Dentures less than ten years old must be considered for 
relining or jumping. Tissue conditioners are considered a 
part of treatment. 

(a) replacement of lost dentures. A caseworker must 
investigate thoroughly and send a written evaluation to the 
recipient's dentist. Social worker's evaluation is to 
accompany dentist's prior authorization request; 

(b) cured and resin relines, upper and lower, on immedi­
ate dentures three months after placement of denture; 

(c) cured and resin relines, upper and lower, at three 
year intervals; 

(d) duplicate (jump) upper andjor lower complete denture 
when prior authorized by the peer review organization; 

(e) complete maxillary denture, acrylic, plus necessary 
adjustment; 

(f) complete mandibular denture, acrylic, plus necessary 
adjustment; 

(g) broken denture repair, no teeth or metal involved; 
(h) denture adjustment as a separate service when 

dentist did not make dentures; 
(i) replacing broken teeth on denture; 
( j) placing name on a new, full or partial denture. 
(7) The following partial denture services are benefits 

of the medicaid program: All partial dentures must be prior 
authorized by the designated peer review organization. 

(a) acrylic upper or lower partial denture with two 
chrome or gold clasps and rests and adjustments, a minimum of 
4 posterior teeth; 

(b) maxillary or mandibular cast chrome partial denture 
replacing any number of posterior teeth but must include one 
or more anterior teeth and adjustments; 

(c) acrylic denture, without clasps, supplying 1 to 4 
teeth (flipper); 

(d) additional teeth, permanent - on acrylic denture 
(flipper); 

(e) adding teeth to partial to replace extracted natural 
teeth; 
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(f) replacing clasp, new clasp; 
(g) repairing (welding or soldering) palatal bars, 

lingual bars, metal connectors, etc. on chrome partials. 
( 8) The following periodontal services are benefits of 

the medicaid program: all periodontia must be prior author­
ized by the designated peer review organization. 

(a) deep scaling and currettage up to four ( 4) quad­
rants; 

(b) gingival resection for the treatment of gingival 
hyperplasia due to medication reactions. Treatment shall 
cover posterior and anterior teeth on uppers and lowers 
(sextants). 

(9) The following services for crowns and fixed bridges 
are benefits of the medicaid program: These services must be 
prior authorized by the designated peer review organization. 

(a) porcelain or acrylic crowns are limited to upper and 
lower 6 anterior teeth; 

(b) chrome, gold, or semiprecious crowns on posterior 
teeth not restorable by conventional filling material; 

(c) fixed bridges on anterior teeth only; 
(d) bridges replacing no more than 2 teeth; 
(e) three-quarter cast crown; 
(f) full cast crown; 
(g) cured acrylic jacket crown, laboratory processed; 
(h) porcelain jacket; 
(i) porcelain veneer (microbond, ceramco, etc.); 
(j) full cast crown with acrylic facing; 
(k) pontic, ceramic only; 
(1) steele's facing type; 
(m) cured acrylic, laboratory processed, veneer. 
(10) The following pedodontic services including spacers 

and crowns are benefits of the medicaid program: 
(a) amalgam restorations; 
(b) chrome crown, prior authorization by the designated 

peer review organization required; 
(c) immediate treatment of fractured anterior permanent 

tooth, including pulp testing, pulp capping and use of metal 
band or crown form with sedative filling; 

(d) chrome crown and loop spacer or other types (space 
maintainers) prior authorization by the designated peer review 
organization required; 

(e) bilateral space maintainer or lingual arch, prior 
authorization by the designated peer review organization 
required, at least one tooth must be missing on each side of 
the mouth; 

(f) chrome wire clasps, adams, T or ball; 
(g) stainless steel band. 
( 11) The following orthodontic services are benefits of 

the medicaid program: All orthodontia must be prior author­
ized by the designated peer review organization. There shall 
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be written documentation submitted with all prior authoriza­
tion requests for orthodontia that the recipient and/or his 
family understands that once the treatment is started, it must 
be followed to completion and if medicaid eligibility ceases, 
the recipient and/or his family will be responsible for the 
payment for the balance of the treatment. 

(a) orthodontia related to post maxillo-facial interven­
tion when the injuries are caused by trauma. The treatment 
shall be limited to stabilization and movement to accommodate 
prosthesis; 

(b) orthodontia for movement of teeth to accommodate 
post cleft palate treatment, the treatment shall be limited to 
those procedures necessary for the retention of prosthesis for 
swallowing, breathing, and mastication; 

(c) examination; 
(d) records and diagnosis; 
(e) full treatment - initial service. The prior author­

ization request will include a statement on the maximum length 
of treatment; 

(f) full treatment monthl¥ service; 
(g) full treatment retentlon service; 
(h) serial extractions, supervision; 
(i) partial treatment, expansion appliance; 
(j) partial treatment- head gear appliance; 
(k) special appliance, bilateral space maintainer (when 

not part of full treatment); 
(1) special appliance, unilateral space maintainer; 
(m) special appliance, removable space maintainer, upper 

and lower; 
(n) special appliance, expansion appliance; 
(o) special appliance, retainer; 
(p) special appliance, habit appliance. 
(12) X-rays are required with requests for the following 

dental services: 
(a) all crowns, stainless steel, gold, others; 
(b) endodontic cases; 
(c) any case where pulp chamber is involved; 
(d) removal of impacted teeth. 
(13) Cosmetic dentistry is not a benefit of the medicaid 

program. 

RULE III DENTAL SERVICES, REIMBURSEMENT Payment for 
dental servlces shall be llmlted to the lowest of usual and 
customary charges which are reasonable; the maximum amount 
payable by medicare, or the following fee schedule: 

(1) preventive and diagnostic services; 
(a) examination and execution of forms - 7.80; 
(b) complete intra-oral radiograms, minimum 14 films -

26.00; 
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(c) single periapical radiograms, first film - 5.20; 
(d) each additional film, periapical - 2.60; 
(e) bite-wing radiograms, 2 films- 7.80; 
(f) intra-oral occlusal max1llary or mandibular - 6.50; 
(g) cephalometric radiograms or panorex, diagnostic 

only - 26 00· 
(h) . extra-oral radiograms, 

lateral film -19.50; 
maxillary or mandibular 

(i) allowable charges for x-rays in a single visit shall 
not exceed the allowable charges for a full mouth x-ray; 

(j) consultation fee (necessity to be shown) per 
session -13.00; 

(k) hospital calls - 19.50; 
( l) simple operations under general anesthesia in 

hospital - 39.00; 
(m) house calls and nursing home calls - 9.10; 
( n) vitality tests one tooth or per quadrant - 7. 80; 
(o) palliat1ve (emergency treatment of dental pain 

(includes only minor procedures, i.e., temporary fillings, 
incision and drainage, topical medicaments, irrigation, 
pericoronitis, etc.) - 7.80; 

(p) stannus flour ide 8%, one treatment, 
prophylaxis - 22.10; 

including 

(q) flouride- 7.70; 
(r) prophyliaxis, 

polishing/adult - 16.90; 
includes routine scaling and 

(s) prophylaxis, includes routine scaling and polishing/ 
children - 16.90. 

(2) Amalgam restorations: 
(a) deciduous, one surface - 12.32; 
(b) deciduous, two surface - 20.16; 
(c) deciduous, three surface - 28.16; 
(d) each additional surface, deciduous - 3.30; 
(e) one surface, permanent - 12.32; 
(f) two surface, permanent - 20.16; 
(g) three surface, permanent - 28.16; 
(h) each additional surface (includes cusp restoration, 

veneer, groove extension, etc.) permanent- 4.80; 
( i) pins for retention (maximum 2) each pin - 3. 90. 
(3) Silicates and fiberglass restorations (per surface): 
(a) silicate - 13.00; 
(b) compost resin (addent, dakar, adaptic, concise, 

prestige, etc.)- 19.20. 
(c) composite fillings for posterior teeth will be paid 

at the rate of a similar amalgam restoration except for buccal 
surfaces. 

(4) Additional operative procedures: 
(a) acrylic jacket, immediate treatment for fractured 

anterior - 26.00; 
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treatment filling (emergency) - 6.50; 
recement inlay - 6.50; 
pulpotomy - need authorization- 19.20; 
No extra fee for pulp capping or bases. 
Crown and bridge: 
three-quarter cast crown - 125.45; 
full cast crown - 125.45; 
cured acrylic jacket crown, laboratory processed -

(d) porcelain jacket- 143.00; 
(e) porcelain veneer (microbond, ceramco, etc.) 

175.50; 
(f) full cast crown with acrylic facing - 184.00; 
(g) gold and semi-precious crowns will be reimbursed at 

the same rate. 
( 6) Pedodontics, spacers, crowns, etc. amalgam restora­

tions same as permanent teeth: 
(a) chrome crown - 40.00; 
(b) immediate treatment of fractured anterior permanent 

tooth, includes pulp testing, pulp capping and use of metal 
band or crown form with sedative filling - 20.80; 

(c) chrome crown and loop spacer or other types (space 
maintainer) - 52.00; 

(d) bilateral space maintainer or lingual arch - 82.50; 
(e) acrylic denture, without clasps, supplying 1 to 4 

(flipper) - 65.00; 
(f) each additional tooth, permanent on acrylic denture 

(flipper) - 6.50; 
(g) chrome wire clasps, adams, t or ball, each - 6.50; 
(h) stainless steel band- 12.00. 
(7) Prosthodontics: 
(a) complete maxillary denture, acrylic, plus necessary 

adjustment - 336.00; 
(b) complete mandibular denture, acrylic, plus necessary 

adjustment - 336.00; 
(c) acrylic upper or lower partial denture with cast 

chrome clasps and rests replacing at least 4 posterior teeth 
plus adjustments - 260.00; 

(d) maxillary cast chrome partial denture, acrylic 
saddles, 2 clasps and rests, replacing missing posterior teeth 
and one or more anterior teeth, plus adjustments - 325.00. 

(8) Relines and repairs, etc.: 
(a) cured resin reline, lower - 86.45; 
(b) cured resin reline upper - 86.45; 
(c) broken denture repair, no teeth or metal involved -

32.00; 
(d) 

dentures 
(e) 

24.00; 
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each additional tooth after procedure (e) or (g) -

(g) adding teeth to partial to replace extracted natural 
teeth, first tooth- 32.50; 

(h) replacing clasp, new clasp - 45.50; 
(i) repairing (welding or soldering) palatal bars, 

lingual bars, metal connectors, etc. on chrome partials -
84.50; 

( j) 
(k) 
(l) 

10.00. 
(9) 
(a) 
(b) 
(c) 
(10) 
(a) 
(b) 
(c) 
(d) 
(e) 
(f) 
(g) 
(11) 
(a) 
(b) 

14.88; 

duplicate (jump) upper complete denture - 110.50; 
lower jump or duplicate - 110.50; 
placing name on new, full or partial dentures -

Panties: 
steele's facing type, each - 97.50; 
pontic- ceramic only- 147.50; 
cured acrylic, laboratory processed, veneer- 97.50; 
Repairs: 
recement bridge - 13.00; 
recement crown - 6.50; 
porcelain facing - 26.00; 
replace broken Steele's facing, post intact - 22.00; 
gold Post - 55.00; 
steel post or dowel with amalgum buildup - 26.00; 
replace broken Steel's facing, post broken - 32.50. 
Oral surgery: 
I and D of abcess intra-oral - 50.00; 
removal of tooth (includes shaping of ridge bone) -

(c) surgical removal of tooth, soft tissue impaction -
32.50; 

(d) 
58.50; 

(e) 
97.50; 

surgical removal of tooth, partial bone impaction -

surgical removal of tooth, complete bone impaction -

(f) alveolectomy, 
per quadrant- 32.50; 

not in conjection with extractions, 

(g) excision of hyperplastic tissue/each quad - 32.50; 
(h) removal of retained, residual roots, foreign bodies 

ln bony tissue - 32.50; 
(i) removal of cyst - 50.00; 
(j) removal of retained, residual roots, foreign bodies 

in maxillary sinus - 97.50; 
(k) frenectomy - 45.50; 
( l) removal of exostosis torus, maxillary or mandibu-

lar - 65.00; 
(m) biopsy, including pathology lab charges - 26.00; 
(n) maxilla, open reduction - 326.30; 
(o) fracture, simple, maxilla, treatment and care 

253.50; 
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mandible, open reduction - 436.80; 
fracture, simple, mandible, treatment and care -

( r) facial surgery - usual and customary charges which 
are reasonable. 

(12) Endodontics: 
(a) root canal chemotherapy and mechanical preparation, 

scaling and filing) - 112.00; 
(b) root canal, each additional root up to two - 30.00; 
(c) root canal and apicoectomy combined operation 

97.50; 
(d) apicoectomy not in conjunction with root canal -

58.50. 
(13) Anesthesia: 
(a) General anesthesia administered in office - 39.00; 
(b) nitrous oxide - 4.00; 
(14) Periodontal services: 
(a) periodontal prophylaxis per quadrant - 16.90; 
(b) gingival resection- 32.50; 
( 15) Dentist examining more than one Medicaid recipient 

in a long-term care facility on the same day shall be allowed 
payment for one ( 1) nursing home call over the examination 
fees. Examination is considered a recorded evaluation. 

(16) Reimbursement - orthodontia: 
(a) examination- 7.80; 
(b) full treatment records and diagnosis - 45.50; 
(c) full treatment, initial fee - includes appliances -

315.00; 
(d) full treatment, monthly fee (prior authorization 

will state maximum number at months) - 31.50; 
(e) full treatment, retention service - 3.50; 
(f) serial extractions, supervision - 3.50; 
(g) partial treatment, expansion appliance 175.00; 
(h) partial treatment - head gear appliance - 175.00; 
(i) special appliance, bilateral space maintainer, upper 

and lower - 82.50; 
(j) special appliance, unilateral space maintainer -

52.00; 
(k) 
( l) 
(m) 

special appliance, expansion appliance 
special appliance, retainer- 87.50; 
special appliance, habit appliance- 87.50. 

175.00; 

4. The proposed amendment and adoption of rules is part 
of the Department of Social and Rehabilitation Services plan 
to update all Medicaid rules to comply with current Medicaid 
practice and to facilitate the Department's ongoing rule 
recodification process. The proposed rules have been 
developed with assistance of a committee from the Montana 
Dental Association and the state's Dental Consultant. The 
proposed reimbursement rule reflects the recommendations of 
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the comrni ttee that increases be granted for frequently used 
services, often involving the use of precious metals while 
staying within quidelines established by the legislature. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, Montana 
59601, no later than June 13, 1980. 

6. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 

7. The authority of the agency to make the proposed 
rules is based on Section 53-6-113 MCA, and the rules 
implement Sections 53-6-101 and 53-6-141 MCA. 

D1rector, Soc1al ~hab1l1tat1on 
Services 

Certified to the Secretary of State ~--~M~a~yL-5~-------' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of rules pertaining to occu­
pational therapy services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF RULES 
PERTAINING TO MEDICAL 
ASSISTANCE, OCCUPATIONAL 
THERAPY SERVICES 

1. On June 5, 1980 at 2:00p.m.; a public hearing will 
be held in the auditorium of the State Department of Social 
and Rehabilitation Services building, 111 Sanders, Helena, 
Montana 59601, to consider the adoption of rules pertaining 
to occupational therapy services. 

2. The proposed rules provide as follows: 

RULE OUTPATIENT OCCUPATIONAL THERAPY SERVICES, DEFI­
NITION (1) Occupatronal therapy means medrcally 

direc~reatment of physically and/or mentally disabled 
individuals by means of constructive activities designed and 
adapted by a qualified occupational therapist to promote the 
restoration of useful function. 

(2) Qualified occupational therapist is one who is 
registered by the American occupational therapy association or 
is a graduate of a program in occupational therapy approved by 
the council on medical education of the American medical 
association and is engaged in the required supplemental 
clinical experience prerequisite to registration by the 
American occupational therapy association. 

RULE II OUTPATIENT OCCUPATIONAL THERAPY SERVICES, 
REQUIREMENTS These requ1rements are 1n add1 t1on 

to those con tar ned in ARM 46-2. 10 ( 18) -Sll516 through 46-2 .10 
(18}-S11522. (See MAR Notice No. 46-2-223 in the 1980 
Register, Issue No. 5. These rules will be adopted in June.) 

( 1) Outpatient occupational therapy service is limited 
to a maximum of 200 visits per fiscal year. 

(2) All occupational therapy services must be physician 
referred. 

( 3) All occupational therapy services must be reviewed 
and renewed by the referring physician at a minimum of 90 day 
intervals except occupational therapy provided to nursing home 
residents must be reviewed by the attending physician every 30 
days. 

(4) Written physicians' orders and occupational therapy 
reports must be current and available upon request of the 
department or its designated representative. 
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(5) Outpatient occupational therapy services will be 
subject to review by the designated professional review organ­
ization. 

(6) Occupational therapy services provided through a 
home health care agency shall be part of the agencies 200 
visit limitation. 

RULE III OUTPATIENT OCCUPATIONAL THERAPY SERVICES, REIM­
BURSEMENT Medlcald payment for outpatlent occupatlonal 

therapy servlces will be the lesser of usual and customary 
charges which are reasonable, the maximum allowed by medicare, 
or the following occupational therapy fee schedule: 

A. D. L .................................. .. 
Occupational Therapy Evaluation ........... . 
Home Instruction .......................... . 
One Modali t¥ .............................. . 
Two Modali tles ............................ . 
Three Modalities .......................... . 
Four Modalities ........................... . 
Five Modalities ........................... . 

16.50 
27.50 
27.50 
11.00 
12.10 
16.50 
16.50 
19.80 

3. The rules to be adopted are part of the Department 
of Social and Rehabilitation Services 1 plan to update all 
Medicaid rules to comply with current Medicaid practice and to 
facilitate the Department 1 s ongoing rule recodification 
process. There is a 10% increase in reimbursement; the first 
proposed since 1974, this increase is within the margin of 
increase provided by legislative guidelines. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, Montana 
59601, no later than June 12, 1980. 

5. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 

6. The authority of the agency to make the proposed 
rules is based on Section 53-6-113 MCA, and the rules imple­
ment sections 53-6-101 and 53-6-141 MCA. 

Certified to the Secretary of State --~M~a~y~s __________ , 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 46-2.10(18)-S11440 (1) 
(i) and the adoption of rules 
pertaining to home health 
services 

TO: All Interested Parties: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULE 46-2.10(18)-S11440 
AND THE ADOPTION OF RULES 
PERTAINING TO MEDICAL 
ASSISTANCE, HOME HEALTH 
SERVICES. 

1. On June 9, 1980, at 10:00 a.m., a public hearing 
will be held in the auditorium of the State Department of 
Soc1al and Rehabilitation Ser·vices, 111 Sanders Street, 
Helena, Montana 59601, to consider the amendment of Rule 
46-2.10(18)-511440 (1) (i) and the adoption of rules 
pertaining to medical assistance, home health services. 

2. The rule as proposed to be amended provides as 
follows: 

ftt He~e kea~~k ea~e ee~v~ees a~e uv~e~~~R§ RH~se 
ee~vtees aRa etke~ ke~e ea~e ~ke~a~y ~e~Hestea sy tke 
~kystetas asa ~~ev~aea ~k~eH~h a ~Hs~~e e~ p~~vate HBH-p~ef~t 
a~eHey e~e~a~~H~ ~R aeee~aaHee ~~tk ~ke ~e~~e~ee asa e~aHaaras 
es~as~tskea ey tke S~a~e Bera~~~eH~ ef Hea~~ku7 SHek servtees 
~ay se ~~veH ~H ~he ke~e ef tke ~H6~vt6Ha~. ~kese eefv~ees 
eka±± ae prBVtaea tR £fie ke~e BH a V~St~ aas~e ~B £he pa£teH£ 
~ke te HHSef tfie eare ef a ~H.ys:i:etaH. fH ~kese ee~HHtt~es 
~H.e~e RH~sts~ ee~vtees kave He~ aeeH aeve±epea HRSef tke 
aaeve 6eftHt£teH7 a~~aH~e~es~e ~ay se ffiaae fe~ tfie effi~±eYffieH~ 
ef a re~~ste~ea RHfSe eH a part-t~~e e~ aH fieHr±y aas~e ~H 
aeee~aasee w~~k the pe±te~es aHa etas6ar6e estae±~skea sy tke 
Sta~e Be~ar~est ef HealtH.. these eefvtees ~ay ae ~~veH eH±y 
te tkeee ree~ptests wke ±tve tH tketf BWH ke~es. 

3. The rules proposed to be adopted provide as follows: 

RULE HOME HEALTH SERVICES, DEFINITION (1) Home 
health services are the following serv1ces provided by a 
licensed home health care agency on a part-time or inter­
mittent bas1s to a recipient in his place of residence: 

(a) nursing services; 
(b) home health aide services; 
(c) physical therapy; 
(d) occupational therapy; 
(e) speech therapy; 
(f) medical supplies and equipment sui table for use in 

the home. 
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(2) Nursing service may be provided by a licensed regis­
tered nurse in geographic areas not covered by a licensed home 
health agency. 

RULE II HOME HEALTH SERVICES, REQUIREMENTS (1) A home 
health agency must be hcensed by the Montana department of 
health and environmental sciences and be medicare certified. 

(2) Home health services are available only through 
those home health agencies that have a contract with the 
department. 

(3) Home health services must be prescribed by the 
rec1p1ent's attending physician and be part of a written plan 
of care. 

(4) Home health services must be reviewed and renewed by 
the recipient's attend1ng physician at a minimum of 60 day 
1ntervals. 

( 5) Written physician orders and care plans must be 
current and available upon request of the department or its 
designated representative. 

(6) Home health services are limited to a maximum of 200 
V1sits per recipient per fiscal year. 

RULE III HOME HEALTH SERVICES, REIMBURSEMENT (1) Reim­
bursement for home health serv1ces w1ll be at cost, subject to 
upper limits defined in ( 3), as determined by an audit con­
ducted according to Title XVI I I of the Social Security Act 
definition of allowable costs, except that payment by the home 
health agency for contracted therapy services may not exceed 
the Montana state medicaid theral?y fee schedule as an allow­
able cost for the contracted serv1ce. 

( 2) Reimbursement will be paid through interim rates 
during a cost report period as determined by the home health 
agencies' Title XVIII of the Social Security Act fiscal inter­
mediary, with retroactive settlement for actual allowable 
costs at the conclusion of the report period. 

( 3) Reimbursement for home health services will be the 
lesser of usual and customary charges which are reasonable or 
the maximum amount payable by medicare. 

(4) Total payment for home health services will not 
exceed $400.00 per recipient per month without prior authori­
zation of the department. 

(5) Reimbursement for nursing service provided by a 
licensed registered nurse in geographic areas not covered by a 
home health agency will be $7.50 per hour. 

4. The rules to be adopted are substantially different 
from our present rules and are to replace the proposed amend­
ment of Rule 46-2.10 ( 18) -Sll440 ( 1) ( i). This proposed adop­
tion and amendment has been in part developed in conjunction 
with the Home Health Association. The proposed increase in 
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reimbursement is within the margin of increase provided by 
legislative guidelines. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P.O. Box 4210, Helena, Montana 59601, 
no later than June 12, 1980. 

6. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 

7. The authority of the agency to make the proposed 
rules is based on Section 53-6-113 MCA, and the rules imple­
ment sections 53-6-101 and 53-6-141 MCA. 

Certified to the Secretary of State ___ M.,_a.._y::~--...~.5 ___ _ 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.10(18)-511502 pertaining 
to medical assistance, psychologi­
cal services, reimbursement 

NOTICE OF PUBLIC HEARING 
FOR THE AMENDMENT OF RULE 
46-2.10(18)-Sll502 PER­
TAINING TO MEDICAL 
ASSISTANCE, PSYCHOLOGICAL 
SERVICES 

TO: All Interested Persons 

1. On June 4, 1980, at 11:00 a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services building, 111 Sanders, Helena, Montana 59601, to 
consider the amendment of Rule 46-2.10(18)-S11502 pertaining to 
medical assistance, psychological services, reimbursement. 

2. The rule as proposed to be amended provides as 
follows: 

or 

46-2.10(l8)-Sll502 PSYCHOLOGICAL SERVICES, REIMBURSEMENT 
Reimbursement for services shall be the lowest of: 
(1) customary charges which are reasonable, or 
(2) the amount payable by medicare for the same service, 

(3) ~h±~~y-~we thirty-four dollars and teH twenty-seven 
cents i~3~~ieT ($34.27)_ for individual psychological services, 
or 

(4) nine ten dollars and s±xty-tfi~ee twenty-eight cents 
i~9.63T ($l0.28r-Ior group psychological services. 

3. The amendment of the above-mentioned rule is proposed 
to raise reimbursement rates for psychological services within 
limits established by the legislature. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601, no 
later than June 12, 1980. 

5. The Office of Legal Affairs of the Department of 
Social and Rehabilitation Services has been designated to 
preside over and conduct the hearing. 
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6. The authority of the agency to make the proposed 
amendment is based upon Section 53-6-113 MCA, and the rule 
implements Sections 53-6-101 and 53-6-141 MCA. 

K.;d. f. fb~tm 

Certified to the Secretary of State _______ Ma_y~6 _______________ , 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption of 
a rule pertaining to medical 
assistance, services provided 

NOTICE OF PROPOSED 
ADOPTION OF A RULE PER­
TAINING TO MEDICAL 
ASSISTANCE, SERVICES 
PROVIDED. NO PUBLIC 
HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to adopt a rule pertaining to 
medical assistance, services provided. 

2. The proposed rule provides as follows: 

RULE I SERVICES PROVIDED (1) The following items of 
medical or remedial care and services shall be available to all 
persons who are certified eligible for Medicaid benefits, 
subject to the conditions and limitations contained in the 
rules on definition, requirements and reimbursement for each 
type of service: 

(a) inpatient hospital services; 
(b) outpatient hospital services; 
(c) other laboratory and x-ray services; 
(d) skilled and intermediate nursing services in long 

term care facilities; 
(e) early and periodic screening, diagnosis and treat-

ment; 
(f) physician's services; 
(g) podiatry services; 
(h) outpatient physical therapy services; 
(i) speech therapy, audiology and hearing aids; 
(j) outpatient occupational therapy services; 
(k) home health care services; 
(1) personal care services in a recipient's home; 
(m) home dialysis; 
(n) private duty nursing services; 
(o) clinic services; 
(p) dental services; 
(q) outpatient drugs; 
(r) prosthetic devices and medical supplies; 
(s) eyeglasses and optometric services; 
(t) transportation and per diem; 
(u) family planning services; 
(v) psychological services; 
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3. The proposed adoption is part of the Department of 
Social and Rehabilitation Services' plan to update all Medicaid 
rules and to facilitate the Department's ongoing rule recodifi­
cation process. To organize the most explicit format, this 
rule is proposed to merely list services covered; limitations, 
requirements and reimbursement schedules are contained in the 
rules on the individual types of service. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed adoption in writing to the 
Office of Legal Affairs of the Department of Social and Reha­
bilitation Services, P. 0. Box 4210, Helena, MT 59601, no later 
than June 16, 1980. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Office of Legal Affairs, P. 0. Box 4210, 
Helena, MT 59601 no later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the leg­
islature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 1,118 persons based on a department 
budget analysis that shows a total of 11,184 Medicaid reci­
pients. 

7. The authority of the agency to make the proposed 
adoption is based on Section 53-6-113 MCA, and the rule imple­
ments Sections 53-6-103 and 53-6-141 MCA. 

Director, Socia~ Rehabilita­
tion Services 

Certified to the Secretary of State ______ Ma~y~5--------------~' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.10(18)-Sll440(l) (s) and 
the adoption of rules pertaining 
to medical assistance, horne 
dialysis for end stage renal 
disease 

TO: All Interested Persons 

NOTICE OF PROPOSED AMEND­
MENT OF RULE 46-2.10(18)­
Sl1440 AND THE ADOPTION 
OF RULES PERTAINING TO 
MEDICAL ASSISTANCE, HOME 
DIALYSIS FOR END STAGE 
RENAL DISEASE. NO PUBLIC 
HEARING CONTEMPLATED 

1. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to amend Rule 46-2.10(18)­
Sl1440(1) (s) and adopt rules pertaining to medical assistance, 
horne dialysis for end stage renal disease. 

2. The rule as proposed to be amended provides as 
follows: 

~et HeM~ Bia~ysie ~e~ €h~enie *idney Bieease Pa~ien~e~ 
Payment fer hoM~ dia±yeie re±a~ed serviees ine±~din~ ~~a±n±n~ 
at a €erti£ied HeMe Bia±ye±e ~~ain±n~ €enter and aeeie~anee 
o~ a nbaek-~pn pereen in d±a~ys±n~ a pa~ient at heffie ean 
be provided by the ffied±ea± pro~raffiT ~he avai±abi±i~y o~ 

Medieare f~nde7 ¥eea~±ona± Rehab±±itatien ~~nds7 and any 
ether r~se~reee w±±~ be eoord±nated on an ±nd±v±dtta± ease 
baeie ~o s~pp±eM~nts ttnd~r Medieaid. 

3. The rules as proposed to be adopted provide as follows: 

RULE I HOME DIALYSIS FOR END STAGE RENAL DISEASE, 
DEFINITION (1) Home dialysis service for end stage renal 

disease is the provision of equipment required for the renal 
dialysis of a recipient in his home. 

(a) Related services includes training at a certified 
horne dialysis training center for a recipient and a "back-up" 
person, if necessary, in dialysing a patient at horne. 

RULE II HOME DIALYSIS FOR END STAGE RENAL DISEASE, 
REQUIREMENTS (1) The provision of horne dialysis and 

related services by the medicaid program shall be coordinated 
with the Title XVIII medicare renal disease program and any 
other program providing the same or similar service. Applica­
tion for medicare benefit is required if medicaid coverage is 
to be allowed. 

(2) Any interest in equipment accrued by means of lease 
or purchase by the department shall be retained by the depart­
ment. In no case will a recipient have or be entitled to any 
property interest in the equipment leased or purchased. 
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(3) Home dialysis and related services shall be provided 
only to a person who has been diagnosed as suffering from 
chronic end stage renal disease by a physician. 

(4) Medical necessity and appropriateness of the services 
shall be subject to review by the designated professional 
review organization. 

(5) In all cases where feasible and necessary, a member 
of the recipient's household shall be trained as the "back-up" 
person. 

RULE III HOME DIALYSIS FOR END STAGE RENAL DISEASE, 
REIMBURSEMENT (1) Reimbursement for equipment shall be 

the lesser of the following: usual and customary charges which 
are reasonable, or the amount allowable by medicare. 

(2) Payment to a nonrelated individual for "back-up" 
services shall be negotiated between the department and the 
provider on a case-by-case basis. Members of a recipient's 
family shall not be reimbursed for providing this service. 
Reimbursement shall only be allowed in those cases where a 
family member is not available to provide "back-up" services. 

4. The proposed amendment and adoption of these rules 
are part of the Department's plan to update all Medicaid rules 
to comply with current practice and to facilitate the Depart­
ment's recodification process. There is no change in reimburse­
ment for home dialysis. 

5. Interested parties may submit their data, views or 
arguments concerning the proposed adoptions and amendment in 
writing to the Office of Legal Affairs of the Department of 
Social and Rehabilitation Services, P. o. Box 4210, Helena, MT 
59601, no later than June 16, 1980. 

6. If a person who is directly affected by the proposed 
adoptions and amendment wishes to express his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to the Office of Legal 
Affairs, P. 0. Box 4210, Helena, MT 59601 no later than June 
16, 1980. 

7. If the agency receives requests for ·a public hearing 
on the proposed adoptions and amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected by 
the proposed adoption; from the Administrative Code committee 
of the legislature; from a governmental subdivision or agency; 
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or from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admini­
strative Register. Ten percent of those persons directly 
affected has been determined to be 1,118 persons based on a 
department budget analysis that shows a total of 11,184 Medi­
caid recipients. 

8. The authority of the agency to make the proposed 
adoptions and amendment is based on Section 53-6-113 MCA, and 
the rule implements Sections 53-6-101 and 53-6-141 MCA. 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State Ma~y~6~--------~' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 46-2.10(18)-Sll440(l)(q) 
(i)(ii)(iii)(iv)(aa) and the adop­
tion of rules all pertaining to 
physical therapy except the pro­
posed amendment also pertains to 
occupational therapy services. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULE 46-2.10(18)-Sl1440 
AND THE ADOPTION OF 
RULES PERTAINING TO 
MEDICAL ASSISTANCE, 
PHYSICAL AND OCCUPA­
TIONAL THERAPY SERVICES 

l. On June 5, 1980, at 3:00p.m., a publ1c hearing will 
be held in the auditorium of the State Department of Social 
and Rehabilitation Services building, 111 Sanders, Helena, 
Montana 59601, to consider the amendment of Rule 46-2.10(18)­
Sll440(l)(q) (i)(ii)(iii)(iv)(aa) and the adoption of rules 
pertaining to medical assistance, physical and occupational 
therapy services. 

2. The rule, 46-2.10(18)-Sll440(l)(q)(i)(ii)(iii)(iv) 
(aa), as proposed to be amended provides as follows: 

f<;J:-t--PH.ystl!!a~ ~HO!!Fa~y,. SO!!O!!M~a~tsl'!.a~ ~HO!!Fa~y,. al'!.s B~eeefi 
~fieFa~y ffiMB~ Be seRe By a ~Hel"a~ts~ ±teeRsea By ~fie Fes~ee~tve 
s~ate ~teel'!.sil'i~ 5eaF8.7 eeeM~atieRa~ t.l'l.eFa~y,. s~eee.l'l. t.l'l.eFa~y,. 
aRa !!HYBtea± -E.I'l.eFa!!Y ffiay Be ~Fevtaea <~~ -Ee a ffial!tfflMffi e:f Z!GG 
voi:Bot~s eae.l'l. :f:i:BO!!a~ yea!' <~RaeF £fie :fe~~ewtR~ e:i:FeHffie"EaReeo;.,. 

f:i:1--±l'!.~a~:i:O!!l'it Hss!lt~a~ SeFvoi:ees.,. ~H.esl!! ~RO!!Fa!l:i:O!!s fflay 5e 
~Fev-taea as a ~aFt e:f :i:R~at:i:eRt H.es~:i:ta± seFv:i:ees,. ±:i:ffi:i:tea ~s 
~Re fflBl!tfflHffl 39 says H89~ot~a~:i:~atot8R tR eRe :ftBea~ yeal"T 8l" fflay 
se ~Bl"~ e:f ~fie aeaHe~:i:B±e ~a:i:a :fel" Mea:i:eal"e ~a-E:i:eR~S :i:R eRe 
£el"ffl sf t~±l'!.e9S7 Hes~:i:~a~ eases SefVotO!!eS ay a £fiefa~te£ Bfe 
te B@ ~al"~ sf ~R@ RSB~:i:~a± s:i:±~~ 

fttt Heffle HealtH. SeFv:i:ees.,. Pfiys:i:ea± £fieFa~y, s~eel!!fi 
tfiet:a~y, aRa eeeH~aHeRa± tfiet:al'Y fflay Be l't:ev:i:aea tfiFeH~fi a 
fieffle fiea±£.8 ea!'e a~eRey7 BRae!' £fieee e:i:!'eHffistaRees, tfie 
£fiel"a~y v:i:s:i:ts w:i:±± Be ~aft e:f %!66 v:i:s:i:£s pFev:i:aea By £fie fieffle 
fiea±tfi eaFe a~eaey7 

ft:i:oi:t Skt±±es NHFB:i:l'!.~ Heffle.,. Pfiys:i:ea~ tfiet:a~y7 
seeM!lat:i:sl'!.a~ ~He!'al'y BRS S!'eeefi "EfieFaJly ffiay ae ~l"ev:i:aea fef 
~at:i:el'!.tB Feee:i:v:i:l'!.~ eki±±ea RHFs:i:R~ eaFe7 ~fieee -Efiel"a~:i:e-Ee 
fflMBt ae eFseFes 5y £fie a"EteRstH~ ~H.ye:i:etal'!.7 ~fie Mea:i:ea± 
Ass:i:stal'!.ee BMFeaM w:i:H fiSt ~ay £fie ~H.ys:i:eaolo tfieFa~:i:s~ fel" 
Sel"Vtees ~f8Vtses ay effl~~eyeee e:f a l'!.Ml"Btl'i~ R8ffle~ 

f:i:vt 9M~!'a~:i:eat Pfiys:i:O!!a± ~.l'l.eFa~y.,. Pfiys:i:O!!al -E.I'l.eFa~y fflay 
Be ~l"evtaea eR aR eH"E~a-E:i:eR£ sae:i:e H~ -Ee a fflaH:i:fflHffl et: 269 
v:i:et-Es tR a :f:i:eea± yeal"7 A±± SHt!!atteRt ~fiye:i:ea± tfiet:al'y fflHst 
H.ave aH"E.I'l.et:tsa-EteR :fFeffl -EH.e MeR"EaRa FeHRaa-EteR :feF Mea:i:ea± 

9-5/15/AO MAR Notice No. 46-2-254 



-1441-

6aFe7 A es~y sf tfte ~ll.ys~eal tfteFa~y ~FeseF~~t~s:a a:as 
tFeat~e:at ~FS~Fa~ ~Het ae se:at ts tll.e Me:ata:aa FeH:aaat~sR feF 
Mea:i:eal 6aFe7 :1:488 Eleve:atfl Ave:aHe,. Hele:aa,. Me:ata:aa 5968:1:; 
w~tft~H ~:1: says fFe~ tfle :i::a~t:i:at:i:eR ef tFea~eHtS7 ff HS 
Fe~~eet feF tFeat~e:at :i:s Feee:i:ves SF aHtfteF:i:aea,. :ast ~eFe tll.a:a 
38 El.ays ef heat~eRt w:i:H B€ ~a:i:6.7 AHtfleF:i:aaheR ay tll.e 
Ms:ata:aa FeM:asat:i:e:a feF Mea:i:eal 6aFe feF ~ll.ys:i:ea:l: tfleFa~y w:i:ll 
:aet ae ~:i:ve:a feF meFe tfla:a :a:i::aety f987 6.ays7 ff meFe 
tFeat~e:at ~s Fe~H:i:Fea; tfteFe mHst 5e Fe-evalHat:i:e:a a:aEl. 
a~~Feval ay tfle atte:a6.:i:R! ~flys~e:i:a:a a:aa a es~y ef tfl:i:s 
evalHat:i:e:a a:aa tFeat~e:at ~FB!Fa~ se:at ts tll.e Me:ata:aa 
FeH:a6.at~s:a feF Mea:i:eal SaFe feF aHtll.eF:i:aat:i:e:a7 

faa7 Pflys:i:ea:l: tll.eFa~y may 5e El.e:ae ay a ~ll.ye:i:ea:l: tll.eFa~y 
a:i:El.e e~~:l:eyea a:a6. s~~eFv:i:sea 5y tfle :l::i:ee:ases ~flys:i:ea:l: 
tfleFa~:i:et7 A ~ll.ye:i:ea:l: tfleFa~:i:st may ae ~a:i:a feF t:i:me s~e:at :i::a 
aefla:l:f sf a ~at:i:e:at :i::a !~v:i::a~ :i::astFHet:i:s:a a:aa SH~eFv:i:s:i:s:a ts 
staff MeffiBeFs ef a HMFs:i::a~ fle~e Sf te a Fe:l:at:i:ve ef a ~at:i:e:at~ 

3, The proposed rules to be adopted provide as follows: 

RULE I OUTPATIENT PHYSICAL THERAPY SERVICES, DEFINITION 
( 1) Outpat1ent phys1cal therapy means the evaluat1on, 

treatment, and instruction of human beings to detect, assess, 
prevent, correct, alleviate, and limit physical disability, 
bodily malfunction and pain, injury, and any bodily or mental 
disability, Treatment employs, for therapeutic effects, 
physical measures, activities and devices, for preventive and 
therapeutic purposes, exercises, rehabilitative procedures, 
massage, mobilization, and physical agents includ1ng but not 
limited to mechanical devices, heat, cold, light, water, 
electricity, and sound. Physical therapy also includes the 
administration, interpretation, and evaluation of tests and 
measurements of bodily functions and structures, the estab­
lishment and modification of treatment, and consultative, 
educational, and other advisory services, and instruction and 
supervision of supportive personnel. 

RULE II 
MENTS 1 

conta1ned in ARM 46-2.10(1B)-Sll516 
511522. (See MAR NOTICE No. 46-2-223 
Rules will be adopted in June.) 

(2) All physical therapy must be provided by a licensed 
physical therapist. 

(3) Outpatient physical therapy service is limited to a 
maximum of 200 visits per fiscal year. 

(4) All physical therapy must be prescribed by a 
physician. 

( 5) Prescription for physical therapy lS valid for 90 
days except physical therapy prescription for nursing home 
resident is only valid for 30 days. 
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(6) Written physicians' prescription and physical 
therapy reports must be current and available upon request of 
the department or its designated representative. 

(7) Outpatient physical therapy will be subject to 
review by the designated professional review organization. 

( 8) Physical ther·apy services provided through a home 
health ca1:e agency shall be part of the agencies 200 visit 
limitation. 

( 9) A physical therapy assistant, student or aide may 
assist in the practice of physical therapy under direct super­
vision of the licensed physical therapist who is responsible 
for and participates in the patients treatment program. 

RULE III OUTPATIENT PHYSICAL THERAPY SERVICES, REIM­
BURSEMENT Med1ca1d payment for outpat1ent phys1cal 

therapy serv1ces wi 11 be the lesser of usual and customary 
charges which are reasonable, the maximum allowed by Medicare, 
or the following physical therapy fee schedule: 

A. D. L ................................... . 
Consultation .............................. . 
Electrophysiological evaluation ........... . 
Electromyography .......................... . 
Physical Therapy Evaluation ............... . 
Home Instruction .......................... . 
Muscle Testing ............................ . 
Hubbard Tub ............................... . 

Hubbard Tub~ 1 modality ............. . 
Hubbard Tub+ 2 modalities ........... . 
Hubbard Tub + 3 modalities ........... . 

Isolation Hubbard Tub ..................... . 
Whirlpool ................................. . 

Whirlpool t 1 modality ............... . 
Whirlpool+ 2 modalities ............. . 
Whirlpool+ 3 modalities ............. . 

Gait Training ............................. . 
Postural Drainage ......................... . 
Therapeutic Exercise ...................... . 
One Modality .............................. . 
Two Modalities ............................ . 
Three Modalities .......................... . 
Four Modalities ........................... . 
Five Modalities ........................... . 

16.50 
27.50 
27.50 
55.00 
27.50 
27.50 
27.50 
22.00 
22.00 
25.30 
27.50 
22.00 
13.20 
14.30 
22.00 
33.00 
22.00 
14.30 
16.50 
11.00 
12.10 
16.50 
16.50 
19.80 

4. The rules to be adopted cover both limitations and 
reimbursement and reflect the Department of Social and Rehab­
ilitation Services' plan to update all Medicaid rules to 
comply with current Medicaid practice while facilitating the 
Department's ongoing rule recodificat1on process. The rule to 
be adopted along with another rule noticed separately is to 
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replace the proposed amendment of rule 46-2.10(18)-511440 
(l)(q)(i)(ii)(iii)(iv)(aa). This proposed adoption has 
received input from the Montana Chapter of the American 
Physical Therapist Association. The 10% increase in reim­
bursement, the first proposed since 1974, is within the margin 
of increase provided by legislative guidelines. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, Montana 
59601, no later than June 12, 1980. 

6. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 

7. The authority of the agency to make the proposed 
rules is based on Section 53-6-113 MCA, and the rules imple­
ment Sections 53-6-101 and 53-6-141 MCA. 

D1rector, Soc1al ai1Rehab1h tat! on 
Services 

Certified to the Secretary of State --~Ma~y~S~----~--' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption of 
rules and the repeal of 46-2.10 
(18)-S11430 perta1ning to medical 
assistance, eligibility. 

TO: All Interested Persons 

NOTICE OF PROPOSED ADOP­
TION OF RULES AND THE 
REPEAL OF RULE 46-2.10 
(18)-Sl1430 PERTAINING TO 
MEDICAL ASSISTANCE, ELI­
GIBILITY. NO PUBLIC 
HEARING CONTEMPLATED 

1. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to adopt rules and repeal 
46-2.10(18)-Sll430 pertaining to medical assistance, eligi­
bility. 

2. The rule proposed to be repealed 1s on page 46-91 of 
the Administrative Rules of Montana. 

3. The proposed rules provide as follows: 

RULE DEFINITIONS (1) Recipient means a person who is 
currently rece1v1ng or who has at any time received benefits 
under the Montana medicaid program. 

( 2) Applicant means a person who has applied for but is 
not currently receiving benefits under the Montana medicaid 
program. 

(3) Provider means an individual, firm, corporation, 
association or institution which is providing or has been 
approved to provide medical assistance to a recipient pursuant 
to the state medical assistance program. 

4. The authority of the agency to make the proposed 
adoption is based on Section 53-6-113 MCA, and the rule imple­
ments Section 53-6-113 MCA. 

RULE II APPLICATION (1) Any individual who is a United 
States c1 tlZen, or an alien lawfully admitted for permanent 
residence, or otherwise permanently residing in the United 
States under color of law and who is a resident of the state 
of Montana may make application for medicaid. 

(a) For purposes of this part, resident means an 
individual who is living in the state voluntarily with the 
intention to remain permanently or for an indefinite period of 
time or is living in the state for purposes of employment. 
Temporary absence from the state with the intent to return 
does not interrupt continuity of residence. 

(2) Application for medicaid shall be made to the public 
welfare office in the county where the individual is residing. 
In instances where the individual is unable to make applica-
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tion on his own behalf, the application may be made by a 
guardian and/or interested party. 

(a) Application may be made in the county in which 
medicaid services are received, and that county shall forward 
such application to the county of residence within 5 days of 
the date of application. 

(2) Eligibility will be determined within: 
(a) 60 days from the date of application for applicants 

who apply for medicaid on the basis of disability; and 
(b) 45 days for all other applicants except in unusual 

circumstances. 
(3) Anyone who knowingly provides false information with 

the intent to obtain medical benefits under the Montana medi­
caid program is subject to prosecution for theft. 

(4) Persons applying for cash assistance under the 
Montana aid to families of dependent children program or the 
SSI program are not required to file a separate a{Jplication 
for medicaid except when it is necessary to determine retro­
active eligibility for SSI recipients. 

5. The authority of the agency to make the proposed 
adoption is based on Section 53-6-113 MCA, and the rule imple­
ments Sections 53-6-132, 53-6-121, 53-6-133, 53-6-131, 53-6-
114 MCA. 

RULE III COUNTY ADMINISTRATION (1) The county depart­
ment of public welfare shall be charged with determining the 
nonmedical conditions of eligibility of applicants for medi­
caid. 

(2) The Montana medicaid program shall be in effect in 
each and every county of the state and administration and 
supervision shall be uniform throughout the counties of the 
state in accordance with the rules of the department. 

6. The authority of the agency to make the proposed 
adoption is based on Section 53-6-113 and the rule implements 
Sections 53-6-114, 53-6-121, 53-6-103 MCA. 

RULE IV ELIGIBILITY Any person who is categorically 
needy or medically needy, as defined in Rules V and VI, and 
who meets all other requirements is eligible to receive the 
benefits provided by the medicaid program._ 

7. The authority of the agency to make the proposed 
adoption is based on Section 53-6-113 MCA, and the rule imple­
ments Section 53-6-131 MCA. 

RULE V CATEGORICALLY NEEDY The following groups of 
IndiVIduals are eligible for medicaid as categorically needy: 

(1) Individuals receiving aid to families with dependent 
children (AFDC); supplemental security income ( SSI); or the 

MAR Notice No. 46-2-255 9-5/15/80 



-1446-

state supplement to SSI; or who would be elig1.ble for, but are 
not receiving, cash assistance. 

(2) Individuals, who in December 19"/3, were eligible for 
medical assistance as an "essential spouse", as defined in 
section 1905(a) of the Social Security Act and who have con­
tinued to live with and be essential to, the well being of a 
recipient of SS I, as long as the recipient of the SS I con­
tinues to meet the December 1973 eligibility criteria of the 
state of Montana's aid to the aged, blind, or permanently and 
totally disabled program. This includes the 1973 financial 
eligibility requirements as well as the 1973 catagorically 
needy criteria. 

(3) All persons who, in Decembe1.· 1973, met all of the 
conditions of eliglbility under the state's aid to the needy 
blind, and permanently and totally disabled plans, and con­
tinues to meet the financial criteria for ssr, and continues 
to be considered blind or disabled under the 1973 state 
cri ter·ia. 

(4) Individuals in medical institutions in December 
1973, who, 1f they had not been institutionalized, would have 
been eligible for old age assistance (OAA), aid to the needy 
blind (ANB), or aid to the permanently and totally disabled 
(APTD), and continue to meet the December 1973 eligibility 
criteria of OAA, ANB, and APTD and remain institutionalized in 
need of this type of care. 

(5) Individuals in medical institutions, who, if they 
were no longer in the institutions, would be eligible for 
financial assistance under SSI or AFDC. 

(6) Those SSI or state supplement recipients who became 
ineligible due solely to social security cost-of-living 
increases after April, 1977. 

(7) Individuals who were eligible for retired survivors 
disability insurance (RSDI) in August, 1972 and were receiving 
OAA, ANB, APTD, or AFDC, including those who: 

(a) would have been eligible for these programs if they 
had applied; or 

(b) would have been eligible if they were not in a 
medical institution; or 

(c) would currently be eligible for SS I or AFDC except 
for the 20% 1972 RSDI increase. 

(8) An AFDC or AFDC-unemployed parent family whose 
assistance payments are terminated solely due to increased 
hours of employment or increased income from employment, will 
continue to be eligible for medical assistance for four months 
beginning with the month the family becomes ineligible for 
AFDC provided: 

(a) the family received AFDC for three of the six pre­
vious months; and 

(b) at least one member of the family continues to be 
employed for the four months. The four-month period begins on 
the date AFDC is actually terminated. 
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(9) Individuals under 21 years who: 
(a) would be eligible for AFDC payments except for age 

or school attendance requirements; or 
(b) are 1n foster-care under the supervision 

state, a private non-profit child care agency, or a 
child care institution, which is assuming full or 
financial responsibility of the child; or 

of the 
private 
partial 

(c) were in foster care under supervision of 
and have been adopted as "hard-to-place" children, 
adoptions are subsidized in part or in full by 
agency; or 

the state 
if those 
a public 

(d) are in intermediate care facilities; or 
(e) are receiving active treatment in facilities or 

programs accredited by the joint commission on accreditation 
of hospitals (JCAH). 

( 10) Individuals who would be eligible for AFDC cash 
assistance except they have refused to meet the WIN registra­
tion requirements and/or have refused to assign child support 
rights to the agency. 

8. The authority of the agency to make the proposed 
adoption is based on Sections 53-6-113, 53-2-201 MCA, and the 
rule implements Sections 53-6-131, 53-2-206, 53-2-204 MCA. 

RULE VI MEDICALLY NEEDY Individuals who meet the 
nonfinane1al en ten a for the categorically needy (AFDC or 
SSI) but have income and/or resources which exceed the amounts 
allowable to the categorically needy are medically needy if 
the following criteria are met: 

(1) The medically needy income levels (MNIL) will be 133 
1/3 percent of the highest money payments which would ordin­
arily be made to a family of the same size, in accordance with 
the rules for AFDC in ARM 46-2.10(14)-511121 . Persons whose 
income, after amounts disregarded in accordance with SSI rules 
ot the depax·tment' s AFDC rules, exceeds the applicable cate­
gorically needy standards, but does not exceed the applicable 
MNIL and are otherwise eligible are medically needy. 

(2) A person whose income exceeds the applicable MNIL 
may become eligible by incurring medical expenses equal to the 
income in excess of the applicable MNIL. 

(a) current medical expenses do not include expenses to 
which medicaid benefits are applied or which may be paid by a 
liable third party. 

(b) In establishing financial eligibility, excess 
income is applied toward any medical expenses, which are the 
current liability of the person, in the following order: 

( i) medical insurance premiums, including medicare 
prem1ums; 

(ii) co-payments or deductibles imposed under any health 
insurance program in which the individual is enrolled; 
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(iii) for necessary medical or remedial care recognized 
under state law, but not provided for under the state medical 
assistance plan; and 

(iv) for necessary medical or remedial care provided for 
under the state plan. 

(d) Incurred expenses which have been paid or which 
will be paid by a third party shall not be considered a lia­
bility of the applicant and thus shall not be deducted from 
his excess income. 

(e) An individual in an institution which participates 
in the medicaid program, may become financially eligible as 
medically needy by spending down excess income to a reduced 
MNIL (personal needs amount). 

( i) To establish financial eligibility the individual 
must incur medical expenses equal to the amount of his net 
income (after disregards) above the personal needs amount, but 
once eligiblity is established, all available income, (includ­
ing amounts disregarded) above the personal needs amount is 
applied toward medical care costs. 

(A) Medical care costs may include health insurance 
premiums, deductibles, or co-insurance charges; 

(B) necessary medical care recognized under state law 
but not provided under the state medicaid program; and 

(C) for items of care included in the state's medicaid 
program, including the cost of care in the facility. 

(3) All persons in a medical institution which partici­
pates in the medicaid program shall have $40.00 per month of 
their income protected for personal needs. 

(4) Institutionalized persons who have earned income 
from work considered essential toward satisfying their devel­
opmental need to achieve a degree of independence shall have 
an additional $65 per month of the earned income protected for 
their personal needs. 

(5) In addition to the personal needs amount the depart­
ment may protect, with a physicians certification, a portion 
of an individual's income, not to exceed the monthly SSI 
income maintenance level if one of the following conditions 
exists: 

(a) the individual is likely to be discharged to a less 
restrictive living arrangement within 6 months; or 

(b) If a spouse or family remaining at home has 1ncome 
less than the SSI or AFDC maintenance level for the family 
size. 

(6) The following groups shall not be required to incur 
medical expenses to establish eligibility: 

(a) families with dependent children entitled to four 
months continued medicaid coverage after AFDC eligibility is 
terminated due to increased income or hours of employment; 

(b) aged, blind and disabled persons receiving state 
supplementary payments mandated under Sec. 212 of P.L. 93-66; 
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(c) essential spouses of persons who received cash 
assistance as aged, blind or disabled in December 1973; 

(d) aged, blind and disabled persons residing in medical 
institutions who were eligible for medicaid in December 1973 
under provisions then in effect for coverage of institution­
alized persons as categorically needy. 

(e) Persons who would be financially eligible for cash 
assistance except for increased income from the 20% social 
security increase they received in 1972. 

(f) Recipients of optional state supplementary payments. 
(g) Persons receiving emergency ssr benefits until such 

time as a final determination of disability is established 
(presumptively eligible). 

9. The authority of the agency to make the proposed 
adoption is based on Sections 53-6-113, 53-2-201 MCA, and the 
rule implements Sections 53-6-131, 53-2-206 53-2-204 MCA. 

RULE VII INCOME DETERMINATION AND LIMITS (1) Income 
means the rece1pt by a person of any property or service which 
he can apply, either directly, or by sale or conversion, to 
meet his basic needs for food, clothing and shelter. Income 
is available if it is actually in hand or within the control 
of the applicant. 

(2) Categorically needy persons will have their avail­
able income determined as follows: 

(a) for AFDC related cases according to ARM sections 
46-2.10(14)-511180 through 46-2.10(14)-511200; and 

(b) for the aged, blind and disabled, 5SI related cases, 
according to 20 CFR 416.1101 through 416.1190. 

( 3) The determination of income for 5SI related cases 
will be performed by the social security administration and 
the department will accept such determination pursuant to 
section 1634 of the Social Security Act, as amended. 

( 4) Medically needy persons will have their available 
income determined by the county welfare office using AFDC or 
SSI rules as appropriate except that: 

(a) income shall be evaluated over a time period not to 
exceed four months; and 

(b) the disregard of the first $30 plus 1/3 of the 
remainder of earned income used in determining the payment 
amount for AFDC is not applicable in determining financial 
eligibility for medicaid as medically needy unless the appli­
cant has received cash assistance in one of the preceeding 
four months. 

10. The authority of the agency 
adoption is based on Sections 53-6-113, 
rule implements Sections 53-2-206, 
53-6-142, 53-6-141 MCA. 

MAR Notice No. 46-2-255 

to make the proposed 
53-2-201 MCA, and the 
53-6-133, 53-6-131, 

9-5/15/80 



-1450-

RULE VIII RESOURCE DETERMINATION AND LIMITS (1) Resource 
means cash, or other l~qu1d assets, real or personal property 
that a person owns and could convert to cash to be used for 
his support and maintenance. If the person has the right, 
authority, or power to liquidate property, or his share of 
property, it is considered a resource. If a property right 
cannot be liquidated, the property will not be considered a 
resource to the person. Burial insurance and trusts, which by 
their terms and in fact are irrevocable and comply with 
72-27-201 MCA, are not considered as resources. 

( 2) Categorically needy persons shall have their 
resources determined as follows: 

(a) for AFDC related cases according to ARM 46-2.10(14)­
Sl1210; and 

(b) for the aged, blind, disabled ( SSI) related cases 
according to 20 CFR 416.1201 through 416.1262 

( 3) Medicall:y needy persons shall have their resources 
determined accord~ng to the criteria for AFDC or SSI as 
applicable and shall not exceed $1500 for a single individual, 
$2,250 for two persons plus $100 for each additional eligible 
person in the household. 

11. The authority of the agency to make the proposed 
adoption is based on Sections 53-6-113, 53-2-201 MCA, and the 
rule implements Sections 53-6-133, 53-2-206 MCA. 

RULE IX DURATION OF ELIGIBILITY (1) Eligibility for 
medica1d extends hom the hrst day of the month in which 
application is made to end of month except that persons who 
become eligible as medically needy by reason of a spenddown 
shall be eligible only from the day following the date on 
which the required incurment is met. 

(2) Eligibility may extend retroactively to the first 
day of the third month prior to the month of application 
provided all eligibility criteria were met during that period. 

(a) Such retroactive eligibility extends to deceased 
persons, who would have been eligible but whose death pre­
vented them from applying. 

(3) Persons shall be notified of termination of medical 
benefits no less than 10 days prior to the date of closure 
except: 

(a) when death of the recipient has been confirmed; 
(b) the recipient requests in writing that assistance be 

terminated; 
(c) the recipient has been committed to a penal institu­

tion; 
(d) the recipient's whereabouts is unknown, and cannot 

be ascertained by reasonable inquiry; or 
(e) a recipient has been accepted for assistance in 

another jurisdiction. 

9-5/15/80 MAR Notice No. 46-2-255 



-1451-

(4) Recipients must be notified of their right to a fair 
hearing upon closure. 

(5) Medicaid coverage will be continued when: 
(a) the person has requested a fair hearing, in accord­

ance with ARM 46-2.2(2)-P211 through 46-2.2(2)-P340; 
(b) a family becomes ineligible for AFDC payments due to 

increased earnings, or hours of employment; 
(c) the person or family continues to receive cash 

assistance for a temporary period while a factor of depriva­
tion is being overcome; 

(d) it is necessary to determine whether a former SS I 
rec1pient is eligible as a medically needy person, and; 

(e) it is necessary to provide timely notice of closure. 

12. The authority of the agency to make the proposed 
adoption is based on Section 53-6-113 MCA, and the rule imple­
ments Sections 53-6-131 and 53-6-133 MCA. 

RULE X PERIODIC REVIEWS Redetermination of el ig1bll i ty 
will be completed 1n accordance with the rules of the category 
to which assistance is related; that is, AFDC r·elated cuses 
every SlX months and SSI related cases every 12 months, except. 
for those medically needy cases which r·equi J:e a closure d!1d 
re-application every four months. 

13. The authon ty of the agency to make the pt·oposed 
aclopuon 1S based on Secllon S3-6-ll3 MCA, and the rule imple­
ments Sections ':>3-6-142, 53-6-131, 53-6-133 MCA. 

14. The proposed repeal and adopt1ons of rules ule part 
of the LJep,utment of SocJ al and Rehabi 1 i t.at1on Services' plun 
to update all Medic;ud rules t.o comply w.i. Lh current Med1 ca1d 
practice and to faciljtc1te the Department's ongo1ng rule· 
recodifrcat1oll process. The proposul Will reorganize the 
MedJ<·aicl rules into a more usable format. 

15. Interested parties may submit their data, '/.i.ews or· 
arguments concerning Lhe proposed udoptions in wrlling to the 
Offlce of Legal Affairs of the Department of Social and Reha­
billtation Ser·vices, P. o. Box 1210, Helena, Montana 59601, no 
later than June 16, 1980. 

16. If a person who is directly affected by the proposed 
adoptions wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request alon9 with any 
written comments he has to the Offlce of Legal Affa1rs, P. 0. 
Box 4210, Helena, Montana 59601 no later than June 16, 1980. 
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17. If the agency receives requests for a public hearing 
on the proposed adoptions from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption, from the Administrative Code Committee of the legis­
lature; from a governmental subdivision or agency; or from an 
associahon having not less than 25 members who will be di­
rectly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admin­
istrative Register. Ten percent of those persons directly 
affected has been determined to be 1, 118 persons based on a 
Department budget analysis that shows a total of 11,184 Medi­
caid recipients. 

Dlrector, Soclal~Rehablllta­
tion services 

Certified to the Secretary of State ----~Ma~y-6~--------' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of rules pertaining to medical 
assistance, audiology services 

TO: All Interested Persons 

NOTICE OF PROPOSED ADOPTION 
OF RULES PERTAINING TO 
MEDICAL ASSISTANCE, AUDIO­
LOGY SERVICES. NO PUBLIC 
HEARING CONTEMPLATED 

1. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to adopt rules pertaining to 
medical assistance, audiology services. 

2. The proposed rules provide as follows: 

RULE I AUDIOLOGY SERVICES Audiology services means 
hearing a1d evaluat10n (HAE) and basic audio assessment (BAA) 
provided by a licensed audiologist, upon physician referral, 
to Individuals with hearing disorders. 

RULE II AUDIOLOGY SERVICES, REQUIREMENTS (1) Audiology 
services must be phys1nan referred. ----

(2) Medicaid coverage for audiology services is lim1ted 
to those services medically required preliminary to the pur­
chase or obtaining of a hearing aid/device. 

(3) Written physicians orders, diagnostic and evaluative 
r·eports must be cun·ent and available upon 1·equest of the 
Department or 1Ls designated representatlve. 

(4) Audiology services will be subject to review by the 
designated professional review organization. 

( S) Basic audio asse~osment (BAA) under ear phones mu,;t_ 
include as a minimum a speech 1.llscrimination lest, a speech 
reception thresho I d, a plne tone air threshold, and e1 ther d 

pure lone bone threshold or one of the follow1 ng =. tympana­
gram, acoustic reflex, tympanometry for tubal funct1on, stat1c 
compl1ance. 

(6) Hearing aid evaluation (HAE) must be in c1 free field 
setting with comparison of representative makes and models of 
hearing aids to det.ermine those acoustical specifications most 
appropr1ate for clients hearing loss, and will include al 
least one follow-up visit. 

RULE III AUDIOLOGY SERVICES, REIMBURSEMENT Payment for 
audiology serv1ces shall not exceed the ] owest of; usual and 
customary charges which are reasonable, actual charges, or the 
rates allowed by the audiology fee schedule: 
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AUDIOLOGY FEE SCHEDULE 

Basic Audio Assessment (BAA) ...................... $40.00 
Hearing Aid Evaluation (HAE) ...................... 20.00 
Speech Discrimination Test. . . . . . . . . . . . . . . . . . . . . . . . 8. 00 
Speech Reception Threshold. . . . . . . . . . . . . . . . . . . . . . . . 8. 00 
Pure Tone Air Threshold ........................... 8.00 
Pure Tone Bone Threshold .......................... 8.00 
Tympanogram (unilateral).......................... 3.00 
Tympanogram (bilateral)........................... 6. 00 
Acou~tic Reflex (bilateral)....................... 8. 00 
Stat1c Compllance. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6. 00 
Bekesy. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10.00 
SISI (two or more frequency) ...................... 10.00 
Loudness Balance or ABLE .......................... 10.00 
Stenger. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10.00 
Doefler - Stewart. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10.00 
Lombard........................................... 10.00 

3. The proposed adoption of rules are part of the 
Department of Social and Rehabilitation Services' plan to 
update all Medicaid 1·u1es to comply with current Medicaid 
practice and facilitate the Department's ongoing rule recodi­
fication process. Audiology rules were separated from hearing 
aid rules to make more explicit definitions and requirements 
specific to this service. The fee schedule found in the 
proposed reimbursement rule is a mere incorporation of the 
schedule in use since July 1, 1979. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed adoptions in writing to the 
Office of Legal Affairs of the Department of Social and Reha­
bilitation Services, P. 0. Box 4210, Helena, Montana 59601, no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
adoptions wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to the Office of Legal Affairs, P. 0. 
Box 4210, Helena, Montana 59601 no later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed adoptions from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption, from the Administrative Code committee of the legis­
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admin-
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istrati ve Register. Ten percent of those persons directly 
affected has been determined to be 1, 118 persons based on a 
Department budget analysis that shows a total of 11,184 
Medicaid recipients. 

7. The authority of the agency to make the proposed 
adoption is based on Section 53-6-113 MCA, and the rule imple­
ments section 53-6-101 MCA. 

D1rector, Soc1al~ehab1l1ta 
tion Services 

Certified to the Secretary of State ----~Ma~y_S~----------' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of rules pertaining to medical 
assistance, early periodic 
screening diagnosis and treat­
ment. 

TO: All Interested Persons 

NOTICE OF PROPOSED ADOPTION 
OF RULES PERTAINING TO 
MEDICAL ASSISTANCE, EARLY 
PERIODIC SCREENING DIAG­
NOSIS AND TREATMENT. NO 
PUBLIC HEARING CONTEMPLATED 

1. On June 17, 1980, the Department of Social and 
Rehabilitation Services proposes to adopt rules pertaining to 
medical assistance, early periodic screening diagnosis and 
treatment (EPSDT). 

2. The proposed rules provide as follows: 

RULE I EARLY PERIODIC SCREENING DIAGNOSIS AND TREATMENT, 
DEFINITION ( 1) Early per1od1c screen1ng d1agnos1s and 

treatment serv1ces ( EPSDT) includes the screening and diag­
nosis of eligible individuals under the age of 21 to ascertain 
their physical or mental defects and the full range of ser­
vices provided by the medicaid program to treat, correct, or 
alleviate defects in chronic conditions discovered. 

(2) Screening services are standardized tests performed 
under medical direction in a mass examination of a designated 
population. 

RULE II EARLY PERIODIC SCREENING DIAGNOSIS AND TREATMENT, 
REQUIREMENTS These requ1rements are 1n add1t1on to those 

conta1ned 1n ARM 46-2.10(18)-511516 through 46-2.10(18)­
Sl1522. (See MAR Notice No. 46-2-223 in the 1980 Register, 
Issue No. 5. These rules will be adopted in June.) 

(1) Early and periodic screening and diagnosis and 
treatment services shall be provided only to persons under the 
age of 21 who are eligible for medicaid. 

(2) such services shall be provided subject to all other 
conditions and limitations imposed on medicaid program ser­
vices by the rules of the department. 

RULE III EARLY PERIODIC SCREENING DIAGNOSIS AND TREAT­
MENT, REIMBURSEMENTS (1) Prov1ders of EPSDT serv1ces 

shall be re1ffibursed 1n accordance with the rules of the 
department governing the specific services provided. 

( 2) Screening services reimbursement shall be based on 
reasonable costs and shall not exceed prevailing charges in 
the state for comparable services under comparable circum­
stances. 

3. The proposed adoption is part of the Department of 
Social and Rehabilitation Services' plan to update all 
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Medicaid rules to comply with current Medicaid practice and to 
facilitate the Department's ongoing rule recodification 
proc~ss. The Early Periodic Screening Diagnosis and Treatment 
serv1ce is a mandatory Medicaid service. These proposed 
adoptions are necessary to deliver this service. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed adoptions in writing to the 
Office of Legal Affairs of the Department of Social and Reha­
bilitation Services, P. 0. Box 4210, Helena, Montana 59601, no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
adoptions wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to the Office of Legal Affairs, P. 0. 
Box 4210, Helena, Montana 59601 no later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed adoptions from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption, from the Administrative Code Committee of the legis­
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admin­
istrative Register. Ten percent of those persons directly 
affected has been determined to be 1,118 persons based on a 
Department budget analysis that shows a total of 11,184 
Medicaid recipients. 

7. The authority of the agency to make the proposed 
adoption is based on Section 53-6-113 MCA, and the rule imple­
ments Section 53-6-101 MCA. 

Director, Soc1al~hab1l1ta­
tion Services 

Certified to the Secretary of State --~M~a~y~SL_ __________ , 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of 46-2.10(18)-S11440(1)(o) 
and the adoption of rules per­
taining to medical assistance, 
ambulance services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT TO RULE 
46-2 .10 ( 18) -S1l440 AND THE 
ADOPTION OF RULES PERTAIN­
ING TO MEDICAL ASSISTANCE, 
AMBULANCE SERVICES 

1. On June 9, 1980, at 2:00p.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services building, 111 sanders, Helena, Montana 59601 to 
consider the amendment of Rule 46-2.10(18)-Sll440(l)(o) and 
the adoption of rules pertaining to medical assistance, ambu­
lance services. 

2. The rule as proposed to be amended provides as 
follows: 

fe1 "ff'i!l'l!!~!!f'tahel'l ay i!IIIB\!:I:i!!'lee r11ay Be al!tRSf'!i:!!eEi H~SI'l 
tke t:eeel'lll'lleREii!t;i,e!'l ef tll.e atteREi!i:R~ ~H.ye!i:e;i,aft~ AMBH:I:i!Ree 
Set:v;i,eee ~Fev;i,Ei;i,!'l~ tke tFa!'l!!~SFtat!i:e!'l I'IIH!!t Be eet:t;i,f;i,eEi ay tl\e 
Eie~at:ette!'lt ef H.ea±tk Jae-EeFe ~aYJ!Ie!'lt eaR ae r11aae feF SlieR 
eeFv:t:eeB~ 

3. The proposed adoption of rules is as follows: 

RULE I AMBULANCE SERVICES, DEFINITION (1) Ambulance 
means any vehlcle that l.S specl.ally des1gned, equipped with 
customary patient care equipment and supplies as required by 
state or local law and maintained for the medical care and 
transportation of the sick or injured. 

(2) Emergency ambulance service means immediate response 
services provided by a licensed ambulance provider in the 
ground or air transportation of a sick or injured person in a 
specially designed and equipped vehicle as defined above, 
which includes a trained ambulance attendant who has current 
advanced American red cross first aid training or its equiva­
lent. 

( 3) Nonemergency ambulance service means service pro­
vided by a licensed ambulance provider in the transportation 
of a patient to obtain medical service when such transporta­
tion is medically necessary and does not require immediate 
action. 

RULE II AMBULANCE SERVICES, REQUIREMENTS (l) These re­
quirements are l.n addl.tl.on to those contained in ARM 
46-2.10(18)-S11516 through 46-2.10(18)-S11522 (See MAR Notice 
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No. 46-2-223 in the 1980 Register, Issue No. 5. These rules 
will be adopted in June.) 

(2) Medicaid payment for ambulance service will be made 
only to a licensed ambulance provider. 

( 3) No payment will be made for ambulance service in 
cases where some means of transportation other than the ambu­
lance could be utilized without endangering the patients 
health, whether or not such other transportation is actually 
available. 

(4) Medicaid benefits cease at the time of death. When 
a recipient is pronounced dead after an ambulance is called 
but before pickup, the ambulance service provided to the point 
of pickup is covered at the base rate. If a recipient is 
pronounced dead by a legally authorized individual before the 
ambulance is called, no payment will be made. 

(5) Ambulance claims will be screened for medical neces­
sity and appropriateness by the designated professional review 
organization. 

RULE III AMBULANCE SERVICES, REIMBURSEMENT (1) Ambu­
lance attendant serv1ces are 1ncluded 1n the providers base 
rate. 

( 2) Reusable devices and equipment such as backboards, 
neckboards and inflatable leg and arm splints are considei.'ed 
part of the ambulance service and are included in the pro­
viders base rate. 

( 3) Nonreusable i terns and disposable supplies such as 
oxygen, gauze and dressings, are reimbursable as a separate 
charge. 

( 4) Medicaid reimbursement for mileage is allowed for 
patient loaded miles only outside the city limits. 

( 5) Medicaid reimbursement will be the lesser of usual 
and customary charges which are reasonable, the individual 
providers medicare rate or the individual providers January 
1980 medicaid rate plus 10 percent, except that the base rate 
for nonemergency ambulance service shall not exceed $30.00. 

4. The proposed rules are necessary to enable the 
Department to cover only medically necessary services. 
Speci fie requirements and specific definitions are needed so 
that covered services can be identified. Many recommendations 
of the Montana Emergency Medical Services Association are 
incorporated in these rules. The proposed reimbursement rule 
allows for the maximum increase possible based on budget 
guidelines and limitations imposed on the Department by the 
legislature. The maximum is proposed because there has been 
no increase in this service for two years while costs have 
risen sharply. 
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5. Interested persons may present their data, views or 
ar~uments, either orally or in writing, at the hearing. 
Wrltten data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, Montana 
59601, no later than June 13, 1980. 

6. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 

7. The authority of the agency to make the proposed 
rules is based on Section 53-6-113 MCA, and the rules imple­
ment Section 53-6-101 MCA. 

D1rector, Soc1a~ehab1l1ta­
tion Services 

Certified to the Secretary of state ~--~Ma~y~s __________ , 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rule 46-2.10(18)-Sll460 pertaining 
to medical assistance, providers 
of services 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEAL 
OF RULE 46-2.10(18)-Sll460 
PERTAINING TO MEDICAL 
ASSISTANCE, PROVIDERS OF 
SERVICES. NO PUBLIC 
HEARING CONTEMPLATED 

1. On June 17, 1980, the Department of Social and Rehabili­
tation Services proposes to repeal Rule 46-2.10(18)-Sll460, per­
taining to medical assistance, providers of services. 

2. The rule proposed to be repealed is on page 46-94.8A of 
the Administrative Rules of Montana. 

3. The agency proposes to repeal this rule because it is 
redundant. The provisions of this rule are now included in the 
Department's new provider sanction and provider requirement 
rules to be effective June 27, 1980. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, P.O. Box 4210, Helena, MT 59601, no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
repeal of Rule 46-2.10(18)-Sll460 wishes to express his data, 
views, and arguments orally or in writing at a public hearing, 
he must make written request for a hearing and submit that re­
quest along with any written comments he has to the Office of 
Legal Affairs, P.O. Box 4210, Helena, MT 59601, no later than 
June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental sub­
division or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 1,118 
persons based on a department budget analysis that shows a 
total of 11,184 Medicaid recipients. 
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7. The authority of the agency to repeal this rule is based 
on Section 53-6-113 MCA. 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State --~~Ma~y~6 _______________ ,1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rule 46-2.10(18)-Sll490 pertaining 
to medical assistance, third party 
liability cases 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEAL 
OF RULE 46-2.10(18)-Sll490 
PERTAINING TO MEDICAL 
ASSISTANCE, THIRD PARTY 
LIABILITY CASES. NO 
PUBLIC HEARING CON­
TEMPLATED 

1. On June 17, 1980, the Department of Social and Rehabili­
tation Services proposes to repeal Rule 46-2.10(18)-Sll490, per­
taining to medical assistance, third party liability cases. 

2. The rule proposed to be repealed is on page 46-94.13 of 
the Administrative Rules of Montana. 

3. The agency proposes to repeal this rule because it is 
redundant. The provisions of this rule are now included in the 
Department's new third liability case rule to be effective June 
27, 1980. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, P.O. Box 4210, Helena, MT 59601, no 
later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
repeal of Rule 46-2.10(18)-Sll40 wishes to express his data, 
views, and arguments orally or in writing at a public hearing, 
he must make written request for a hearing and submit that re­
quest along with any written comments he has to the Office of 
Legal Affairs, P.O. Box 4210, Helena, MT 59601, no later than 
June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental sub­
division or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 1,118 persons 
based on a department budget analysis that shows a total of 
11,184 Medicaid recipients. 
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7. The authority of the agency to repeal this rule is 
based on Section 53-6-113 MCA. 

Director, Social and Rehabilita­
tion Services 

certified to the Secretary of State _____ Ma~y __ 6 _____________ ,1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of rules and the repeal of 
rules 46-2.10(14)-511170 
through 46-2.10(14)-511200 
pertaining to evaluating 
income of applicants and 
recipients in the AFDC pro­
gram 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF RULES AND 
THE REPEAL OF RULES 46-2.10 
(14)-511170 THROUGH 46-2.10 
(14)-511200 PERTAINING TO 
EVALUATING INCOME OF APPLI­
CANTS AND RECIPIENTS IN THE 
AFDC PROGRAM 

1. On June 4, 1980, at 2:00p.m., a public hearing will 
be held in the auditorium of the State Department of Social 
and Rehabilitation Services building, 111 Sanders, Helena, 
Montana 59601, to consider the repeal of rules 46-2.10 ( 14)­
Sl1170 through 46-2.10(14)-S11200 which pertain to evaluating 
income of applicants and recipients in the AFDC program and 
the adoption of 11 rules which pertain to evaluating income of 
applicants and recipients in the AFDC program. 

2. The rules proposed to be repealed can be found on 
pages 46-72 through 46-77 of the Administrative Rules of 
Montana. 

3. The rules as proposed to be adopted provide as 
follows: 

RULE I UNEARNED INCOME, DEFINITION ( 1) "Unearned 
Income" means all 1ncome that 1s not earned income as defined 
in Rule V. Unearned income includes, but is not limited to 
social security income benefits, veteran's benefits or pay­
ments, workmen's compensation payments, unemployment com­
pensation payments, and returns from capital investments with 
respect to which the individual is not actively engaged. 

( 2) Unearned income shall be treated as provided in 
Rules II through IV. 

RULE II DISREGARDED UNEARNED INCOME {1) In determining 
need and amount of ass1stance, the following unearned income 
shall be disregarded: 

(a) complementary assistance from other agencies and 
organizations which consists of: 

(i) goods and services not included in or duplicated by 
the AFDC payment, 

( ii) a supplement to AFDC payments, for a different 
purpose. 

(b) home produce utilized for household consumption; 
(c) undergraduate student loans and grants for educa­

tional purposes made or 1nsured under any program administered 
by the commissioner of education; 
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(d) extension of OASDI benefits for 18 to 22 year olds 
who are fulltime students; 

(e) the value of the food stamp coupon allotment; 
(f) the value of u.s. department of agriculture donated 

foods; 
(g) any benefits received under Title VII of the Nutri­

tion Program for the Elderly of the Older Americans Act of 
1965 as amended; 

(h) the value of supplemental food assistance received 
under the Child Nutrition Act of 1966, and the special food 
services program for children under the National School Lunch 
Act (PL 92-433 and PL 93-150); 

( i) all monies awarded to Indian tribes by the Indian 
claims commission or Court of Claims shall be disregarded as 
authorized by PL 93-134, 92-254, 94-540, and 94-114; 

( j) payments received under Title I I of the uniform 
Relocation Assistance and Real Property Acquisition Policies 
Act of 1970; 

(k) any contribution furnished by relatives or others 
which is unavailable directly to the recipient; 

(1) the tax exempt portions of payments made pursuant to 
PL 92-203, the Alaska Native Claims Settlement Act; 

(m) all payments under Title I of the elementary and 
secondary Education Act; 

(n) all weekly incentive allowances paid under PL 93-
203, the Comprehensive Employment and Training Act of 1973; 

(o) incentive payments or reimbursement of training­
related expenses made to WIN participants by the manpower 
agency; 

(p) payments for supportive services or reimbursement of 
out-of-pocket expenses made to individual volunteers serving 
as foster grandparents, senior health aides, or senior com­
panions, and to persons serving in service corps of the re­
tired executives and active corps of executives, and any other 
program under Titles II and III of PL 93-113; 

(q) payments to individual volunteers under Title I 
(VISTA) of PL 93-113, pursuant to section 404(g) of that law; 

( r) indi victuals receiving supplemental security income 
shall not be considered as a member of the assistance unit 
unless they choose to relinquish their SSI grant. 

RULE III 
income, not 
counted. 

COUNTABLE UNEARNED INCOME (1) All 
spec~f~cally d~sregarded by rule II 

unearned 
shall be 

(2) The amount of the assistance payment shall be deter­
mined by estimating the income reasonably expected to exist 
during the month of application and the month immediately 
following the month of application. Any income received prior 
to the date of application is not counted. Unearned income of 
a recipient is counted from the first to the last day of the 
second month prior to grant determination. 
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RULE IV SPECIALLY TREATED UNEARNED INCOME (1) The 
types of 1ncome hsted below shall be treated as follows: 

(a) Lump sum payments are considered as income for only 
the month after the ten-day notification to the recipient of 
grant amount change. After this month, any sum that is re­
tained will be considered against the property resources 
limitation. The following are examples of lump sum payments: 
social security, veteran 1 s benefits, unemployment compensa­
tion, railroad retirement or disability, workmen 1 s compensa­
tion. 

(b) Income tax refunds shall be considered toward the 
property resources limitation and not treated as income. 

(c) Indian per capita payments may be considered toward 
the property resources limitation. 

(d) Income from leased land, land sale, and other ac­
crued income may be considered as income available to meet 
need when received, prorated over the year, or programmed for 
special needs, such as, but not limited to: housing and home 
repair, household furnishings and e~uipment, financial insti­
tution debts, education and/or train1ng, recreation equipment, 
medical debts, bedding and clothing, necessary repair or 
replacement of a vehicle. Programming must have the approval 
of the recipient, paying agent, and the county welfare depart­
ment. 

'. 
RULE V EARNED INCOME ( 1) "Earned income" means all:"·'• 

income earned by an 1nd1vidual through the receipt of wages, 
salary, commissions, tips, or any other for profit activity in 
which he is actively engaged. 

( 2) Earned income from self-employment means the total 
profit from business enterprise, farming, etc., resulting from 
a comparison of the gross income received with the business 
expenses or total cost of the production of the income. 
Return from capital investments are earned income when pro­
duced as a result of the individual 1 s own efforts, including 
managerial responsibilities. 

(3) Earned income shall be treated as provided in Rules 
VI through IX. 

RULE VI DISREGARDED EARNED INCOME (1) In determining 
need and amount of ass1stance, the following earned income 
shall be disregarded: 

(a) earned income of a child under 14 years of age; 
(b) earned income of a child over 14 years of age who is 

a full or part-time student; 
(c) earned income of an AFDC family member conserved for 

future educational needs of a child, if the department has 
given prior approval for the use of this income; 

(d) income received under Title I I of CETA "youth em­
ployment demonstration programs," of PL 95-93. These programs 
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include the youth incentive pilot projects, the youth commun­
ity conservation and improvement projects, and the youth 
employment and training programs. 

RULE VII TREATMENT OF EARNED INCOME (1) The following 
are methods and treatment of earned 1ncome: 

(a) The income reasonably expected to exist during the 
month of application and the month immediately following the 
month of application shall be estimated. Any income received 
prior to the date of application shall not be considered. 

(b) Business expenses such as materials, labor, tools, 
rental equipment, supplies and utili ties shall be subtracted 
from the gross self-employment income to arrive at gross 
income for disregard purposes. Personal employment expenses 
and work related expenses are not business expenses. 

RULE VIII EARNED INCOME DISREGARDS (1) The following 
disregards are appl1ed to earned Income of applicants for and 
recipients of AFDC, except as provided in Rule IX: 

(a) $30 from the gross monthly income; 
(b) one-third (l/3) of the remainder; 
(c) the mandatory deductions as determined by the em­

ployer's tax guide tables for the maximum number of exemptions 
the individual is entitled under the law. Mandatory deduc­
tions are state, federal, FICA taxes, and other deductions 
over which the individual has no control; 

(d) work related expenses of $25 per month or more if 
the need is documented; 

(e) the full cost of public transportation or $.12 per 
mile if the individual's own vehicle is used to and from work; 

(f) child care as a work expense in determining initial 
eligibility of an applicant. When a suitable placement is not 
available under Title XX, day care expenses may be allowed as 
a work related expense. 

RULE IX EARNED INCOME NOT DISREGARDED Disregards of 
mandatory deductions, work related expenses, transportation, 
and child care shall be allowed. The $30 + 1/3 disregards 
outlined in Rule VIII shall not be allowed as follows: 

(a) to the children's natural or adoptive parents in 
stepparent cases when the natural or adoptive parents are not 
included in the AFDC payment; 

(b) to any individual whose needs are not included in 
the AFDC payment; 

(c) to new applicants (those who have not received AFDC 
within any of the previous four months prior to application); 

(d) to any person included in the AFDC payment who 
reduced his/her income, or terminated or refused employment, 
within the preceding thirty ( 30) days without good cause; 

(e) to income from public service employment under WIN. 
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RULE X TERMINATION OF INCOME When unearned or earned 
income terml.nates, the AFDC payment shall be adjusted the 
month immediately after the income terminates. 

RULE XI SUPPLEMENTAL PAYMENTS When earned or unearned 
income terml.nates, the AFDC payment may be adjusted and a 
supplemental payment made to eligible recipients who request 
such payment in the month of termination. The recipient is 
eligible for a supplemental payment if his income is less than 
80% of the amount the department would pay for a similar 
family with no income. 

4. The proposed repeal and adoption of these rules are 
part of the Department's overall plan to update all AFDC rules 
to comply with current practice and to facilitate the Depart­
ment's recodification process. 

5. Interested persons may present their data, views or 
ar9uments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P.O. Box 4210, Helena, Montana 59601, 
no later than June 12, 1980. 

6. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 

7. The authority of the agency to make the proposed 
rules is based on Section 53-4-212 MCA, and the rules imple­
ment Sections 53-4-231, 53-4-241 and 53-4-242 MCA. 

Director, Social anRehabih tatlon 
Services 

Certified to the Secretary of State ______ Ma~y_6 ___________ , 1980 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 46-2.10(34)-Sll930 per­
taining to AFDC, amount of 
assistance 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF RULE 
46-2.10(34)-811390 PERTAIN­
ING TO AFDC, AMOUNT OF 
ASSISTANCE 

1. On June 4, 1980 at 3:00 p.m., a public hearing will be 
held in the auditorium of the Department of Social and Rehabili­
tation Services, 111 Sanders, Helena, Montana, to consider the 
amendment of rule 46-2.10(34)-511930. 

2. The rule as proposed to be amended provides as follows: 

46-2.10(34)-Sll930 ±N89ME S~ANBARBS AMOUNT OF 
ASSISTANCE (1) The amount of general assistance te be 

allotted to a recipient may be fe~~d shall be based upon need 
for shelter and food; however, not below the minimum standard 
for decency and health, and shall not exceed the amount of 
assistance as found in the table of assistance standards (AFDC) 
i~ Eeo~emie As~ieta~ee which is found in rule 46-2.10(14)-Slll21. 

3. The department is proposing this amendment to its rule 
to clarify the present rule. Recipients have argued that the 
present rule means that the county must pay a full AFDC grant; 
however, this is not the case or practice. The present rule is 
a discretionary guide as to the amount of assistance a county 
can pay. Many general assistance recipients only need help 
with rent, food or clothing. The proposed amended rule will 
allow a county to make payments based on a recipient's need; 
however, these payments cannot exceed those given to recipients 
of AFDC. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Office of 
Legal Affairs, P.O. Box 4210, Helena, Montana 59601, no later 
than June 13, 1980. 

5. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 
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6. The authority of the agency to make the proposed amend­
ment is based on section 53-3-102 MCA, and the rule implements 
section 53-3-301 MCA. 

Director, Department of Social and 
Rehabilitation services 

Certified to the Secretary of State MJ.y 6 ' 1980. 

MAR Notice No. 46-2-262 9-5/15/80 



-1472-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.6(2)-S680(2) (f) extend­
ing eligibility for day care 
assistance 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 46-
2.6(2)-5680 PERTAINING TO 
DAY CARE ASSISTANCE 
ELIGIBILITY. NO PUBLIC 
HEARING CONTEMPLATED 

1. On June 17, 1980, the Department of Social and Reha­
bilitation Services proposes to amend Rule 46-2.6(2)-S680 
(2) (f) extending eligibility for day care assistance. 

2. All figures on the proposed scale are new based on the 
new median income level for fiscal year 1981. All fiaures on 
the former scale which were based on the median incom~ level for 
fiscal year 1980 have been replaced with the following: 
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3. This change is necessary to reflect changes in the 
median income figures for fiscal year 1981. Monthly income 
levels for households of one person have been added to make the 
scales consistent with eligibility factors for stepparent 
families. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Office of Legal Affairs of the Department of Social and Reha­
bilitation Services, P. 0. Box 4210, Helena, MT 59601, no later 
than June 16, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Office of Legal Affairs, P. 0. Box 4210, 
Helena, MT 59601 no later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code committee of the leg­
islature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Register. 
Ten percent of those persons directly affected has been deter­
mined to be 200 homes and centers based on 2,000 licensed homes 
and centers. 

7. The authority of the agency to make the proposed 
amendment is based on Section 53-4-111 MCA, and the rule imple­
ments Sections 53-4-516 MCA. 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State ___ M=.;:.L-'6"---------' 1980. 

9-5/15/80 MAR Notice No. 46-2-263 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 

OF THE STATE OF MONTANA 

In the matter of the repeal of 
Rules 48-2.26(2)-52610 through 
48-2.26(2)-S26010; Rules 48-2.26 
(6)-526020 through 48-2.26(6)-
526050; Rules 48-2.26(10)-526140; 
Rules 48-2.26(14)-526150 through 
48-2.26(14)-526200; and Rules 
48-2.26(18)-526210 through 48-2.26 ) 
(18)-526230, concerning the govern-) 
ance and administration, personnel,) 
programs, funding and evaluation ) 
for vocational education. ) 

TO: All interested pe1sons 

NOTICE OF PROPOSED 
REPEAL OF RULES FOR 
VOCATIONAL EDUCATION 

1. On June JO, 1980 the superintendent of public Ul­
struction will repf•dl the rules in calb-chaptet·s ), 6, lO, 14, 
18 in Chapter 26 of Title 48 concerning govcn1ance and admin­
islLalion, personnel, programs, funding and evaluation fot 
vocational education. 

2. The rul ec; to be repealed are on pages 48-4 76 U:1 ouqh 
48-~i01 of lhe Adnunistrative Rules of Montana. 

·3. The supe.u_ntendent is repealing these rules because 
they do not conform to the changes in governance for vocatlonal 
education provided ln House Bill 634 enacted by the 46th Legls­
ldt.ure c1nd siqned into law by the Covetnut. 

/ _/ 

t:!£/~----ALVE THOMAS 
DEPUTY SUPERINTENDENT 

Certified to the Sect·etary of State May 2, 1980. 

MAR Notice No. 48-2-23 9-5/15/RO 
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of Rule ARM 48-2.18(38)­
S18680 to allow the addition 
of one half- or three-quarter 
time supervisors of special 
education 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMEND­
MENT OF RULE ARM 48-2.18(38) 
S18680 PERTAINING TO SUPER­
VISORS OF SPECIAL EDUCATION. 
NO PUBLIC HEARING 
CONTEMPLATED 

l. On June 18, 1980, the office of public instruction 
proposes to amend rule ARM 48-2 .18 ( 38) - S18680 pertaining to 
supervisors of special education. 

On October 22, 1979 a public hearing was held to consider 
the amendment of rule ARM 48-2. 18 ( 38) - S18680 and testimony 
was heard. The testimony that was heard at the hearing and 
written testimony will be responded to when the notice of 
adoption for the rule is published. 

2. The rule as proposed to be amended provides as fol­
lows: 

48-2.18(38) - S18680 SUPERVISOR OF SPECIAL EDUCATION. 
(1) For budget1ng approval, a full-t1me supervisor of 

special education must have a minimum of at least twelve full­
time special education personnel or a regular student popula­
tion of 3,000 regular students. -fH-s~ee~a±-e~~e~~etaHees7-Bt~­
aeat-8aee-~ay-Het-8e-a~~~e~~~ate~--EHee~t~eHB-ffiay-ae-He~et~atea 
witR-~~-effiee-~~-~~~-fRB~~~et~ea~ School districts are 
encouraged to establish cooperative special education programs 
under the direction of one supervisor of special education in 
order to meet minimum approval levels. Consideration should be 
given to include rural schools under this individual's super­
vision even though the rural school may not have a special edu­
cation teacher. 

(2) For school districts that have special education per­
sonnel in excess of the minimum stated, additional full-time 
three-quarter time, or half-time supervisors may be added upon 
request to and approval of the superintendent of public in­
struction. For school districts that have fewer education per­
sonnel than the m1n1mum stated, three- uarter or half-t1me 
superVlSOrs of specla educat10n may be added upon resuest to 
and approval of the super1ntendent of publlc 1nstruct1on. 

3 The superintendent of public instruction is proposing 
this amendment because school districts in excess of the mini­
mum stated may need a part-time supervisor rather than the 
addition of another full-time supervisor. school districts 
that don't meet the minimum stated may need a part-time rather 
than a full-time supervisor. 

4. Interested parties may subrni t their data, views or 
arguments concerning the proposed amendment to Shirley Miller, 
Director of Special Education, Office of Public Instruction, 
Helena, Montana 59601, no later than June 16, 1980. 

9-5/15/80 MAR Notice No. 48-2-24 
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5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Shirley Miller, Director of Special 
Education, Office of Public Instruction, Helena, Montana 
59601, no later than June 16, 1980. 

6. If the agency receives requests for a public hearing 
from either 10% or 25, whichever is less, of the persons who 
are directly affected by the proposed amendment; from the 
Administrative Code Committee of the legislature; from a govern­
mental subdivision or agency; or from an association having not 
less than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be 
over a thousand per·sons based on the number of special educa­
tion personnel and par·ents of special educat.ion children in 
Montana. 

7. The authority of the agency to make the proposed 
amendment is based on Section 20-7-402(1)(e), (2), MCA, and the 
rule implements Section 20-3-324(1),(23), MCA. 

GEORGi~~:· Of.fiUBLIC 
:~PER~ 1; ~INSTRUCTION 

ALVE THOMAS 
Deputy Superintendent 
Authorized Representative 

Certified to the Secretary of State April 18, lqso. 

MAR Notice No. 48-2-24 9-5/15/BO 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 

OF THE STATE OF MONTANA 

In the matter of the repeal of rule) 
48-2.18(1)-S1801: Concerning ) 
special education supervision and ) 
policy on planning prepared for the) 
Boar·d of Public Education by the ) 
Superintendent of Public Instruc- ) 
tion. l 

To: All Interested Persons 

NOTICE OF PROPOSED 
REPEAL OF A RULE FOR 
SPECIAL EDUCATION 

1. On June 30, 1980 the superintendent of public in­
struction will repeal rule 48-2 .18 ( 1) -S1801 concerning plan­
ning, supervision and policy for special education. 

2. The rule appears on pages 48-356.2, 48-356.3 and 
48-357 of the Administrative Rules of Montana. 

3. The superintendent is repealing this rule to bring 
the special education rules into conformity with changes in 
special education statutes in Title 75, Chapter 78 resulting 
from enactments of the 45th Legislatur·e. 

/;' ·7 

cdcp- /~ 
ALVE THOMAS' 
DEPUTY SUPERINTENDENT 

Certified to the Secretary of State May 6, 1980. 

9-5/15/80 MAR Notice No. 48-2-25 
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules to define the handi­
capping conditions "Deaf­
blind" and "Multihandicapped" 
which pertain to special 
education children. 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION 
OF RULES PERTAINING TO THE 
DEFINITION OF "DEAF-BLIND" 
and "MULTIHANDICAPPED" 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 18, 1980, the office of public instruction 
proposes to adopt rules to define the handicapping conditions 
"Deaf-blind" and "Multihandicapped" which pertain to special 
education children. 

On October 22, 1979 a public hearing was held to consider 
the adoption of the rules and testimony was heard. The testi­
mony that was heard at the hearing and written testimony will 
be responded to when the Notice of Adoption for the rules is 
published. 

2. The proposed rules pr·ovide as follows: 
48-2 .18 ( 6) -Sl805l DEAF BLIND. "Deaf-blind" means con­

comitant hearing and visual lmpairments, the combination of 
which causes such severe educational problems for the children 
so impaired that they cannot be accommodated in special educa­
tion programs designed solely for deaf or blind children. 

48-2.18(6)-S18052 MULTIHANDICAPPED. "Multihandicapped" 
means concomltant 1mpa1rments (such as mentally retardad-blind, 
mentally retarded-orthopedically impaired, etc.), the combina­
tion of which causes such severe educational problems that the 
children so impaired cannot be accommodated in special educa­
tion programs designed solely for one of the impairments. The 
term does not include deaf-blind childr·en. 

3. The superintendent of public instruction is proposing 
these rules because of the need to correctly and uniformly de­
fine the handicapping conditions of special education children. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed rules to Shirley Miller, 
Director of Special Education, Office of Public Instruction, 
Helena, Montana 59601, no later than June 16, 1980. 

5. If a person who is directly affected by the proposed 
rules wishes to express his data, views and arguments orally or 
in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Shirley Miller, Director of Special Educa­
tion, Office of Public Instruction, Helena, Montana 59601, no 
later than June 16, 1980. 

6. If the agency receives request for a public hearing 

MAR Notice No. 48-2-26 9-5/15/BO 
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BEFORE Tl!E DSPI\ET11EtlT OF FISH 1 IHLDLIFC: 1 l\llD PARKS 
OF THE S'l'ATE OF HONTN~A 

In the m~tter of tho repeal 
of Rule 12-2.6(3)-56170 
relating to bird ~rt stamp 
contest rul('S 

NOTICE OF REPEAL OF RULE 
l2-2.6(3)-S617n 

TO: ~ll Interested Persons. 

1. On March 27, 1980, the Department of Fish, Wildlife, 
and Parks published notice of a proposed repeal of a rule 
relating to bird art sta~p contest rules at page 1001 of 
the 1980 Monlana Administrative Register, issu~ Uo. 6. 

2. The agency has repealed the rule as proposed. 
3. 'lo comments or testimony wcr.=, received. 

In the matter of the r.=,peal 
of qulc 12-2.6(3)-S6l80 
relating to sale of unused 
or outdated bird art stamps 

NOTICE Ol' REPEAL OF RULE 
12-2.G(3)-SG180 

TO: All [nterosted Persons. 

1. On Murch 27, 1980, the Department of Fish, Wildlife, 
and Parks published notice of a proposed repeal of a rule 
relating to the sale of unused or outdat~d bird ~rt stamps 
at page 1003 of the l9RO Montana Administrative Register, 
issue no. 6. 

2. The agency has repealed thP rule as proposed. 
3. No comments or testimony were r.=,ceived. 

Certified to Secretary of State 11ay -~-·~lJl.S..Q. 

9-5/15/80 Montana Administrative Register 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a rule adding to the list 
of regulated precursors to 
dangerous drugs 

TO: All Interested Persons. 

NOTICE OF THE ADOPTION 
OF A RULE 
(Precursors to Dangerous 
Drugs) 

1. On March 13, 1980, the Department of Justice 
P.Ublished notice pf a proposed adoption of a rule adding to 
the list of regulated precursors to dangerous drugs in 
section 50-32-401 ( 1) MCA at page 683 of the 1980 Montana 
Administrative Register, issue number 5. 

2. The agency has adopted e rule as 
3. No comments or testimo 

Certified to the 1980. 

Montana Administrative Register 9-5/15/80 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the ADOPTION 
OF A RULE requalifying a 
person for unemployment 

NOTICE OF ~DOPTION OF 
RULE 24.11.411 

School as the basis for 
requalifying for benefits where school was the reason 

for voluntary quit. 

TO: All Interested Persons. 

1. On March 27, 1980, the Department of Labor and 
Industrv published notice of the proposed adoption of 
a rul~ requalifying a person for unemployment where 
school was the reason for voluntary quit at page 1042 
of the 1980 Montana Administrative Register, issue number 
6. 

2. 
3. 

The agency has adopted the rule as proposed. 
t-:o comments or testimony were received. 

FRED BARRETT, Act1ng Comm1ssioner 
Department of Labor and Industry 

Certified to Secretary of State May ~~ , 1980. 

9-5/15/BO Montana Administrative Register 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rules 24-3.10(10)-510050, 
definition of total unemploy­
ment; 24-3.10(10)-510086, 
self-employment; 24-3.10(10)-
510120, additional compensa­
tion. 

NOTICE OF REPEAL OF RULES 

TO: All Interested Persons. 

1. On March 27, 1980, the Department of Labor and 
Industry published notice of the proposed repeal of 
rules 24-3.10(10)-510050, definition of total unemployment; 
24-3.10(10)-510086, self-employment; 24-3.10(10)-510120, 
additional compensation at page 1044 of the 1980 Montana 
Administrative Register, issue number 6. 

2. The agency has repealed the rules as proposed. 
3. No comments or testimony were received. 

FRED BARRETT, Act1ng Commiss1oner 
Department of Labor and Industry 

Certified to Secretary of State May ~- , 1980. 

Montana Administrative Register 9-5/15/80 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
Of THE STATE OF MONTANA 

In the matter of the repeal of rules 
24-3.10(18)-510200, experience rating;) 
24-3.10(18)-5102!0, first factor in ) 
experience rating; 24-3.10(18)-510220,) 
second factor in experience ratingj ) 
24-3.10(18)-510230, third factor in ) 
experience rating; 24-3.10(18)-510240,) 
classification of employers and ) 
assigning rates; 24-3.10(18)-510250, ) 
notice to employers of classification ) 
and rate; 24-3.10(18)-510260, substi- ) 
tution of new account for existing ) 
account; 24-3.10(18)-510270, merging ) 
of existing accounts; 24-3.10(18)- ) 
510280, forms for substitutions, merg-) 
ing, acquisitions; 24-3.10(22)-510321,) 
other reports by employers; 
24-3.10(34)-510590, processing of 
bonuses and/or lump sum payments and 
bi-weekly pay periods. 

TO: All Interested Persons, 

) 
) 
) 
) 

NOTICE OF REPEAL OF RULES 

1. On March 27, 1980, the Department of Labor and Industry 
published notice of the proposed repeal of rules 24-3.10(18)-510200, 
experience rating; 24-3,10(18)-S10210, first factor in ~xperience 

rating; 24-3.10(18)-S10220, second factor in experience rating; 
24-3.10(18)-510230, third factor in experience rating; 24-3.10(18)-
510240, classification of employers and assigning rates; 24-3.10(18)-
510250, notice to employers of classification and rate; 24-3,10(18)-
510260, substitution of new account for existing account; 24-3.10(18)-
510270, merging of existing accounts; 24-3.10(18)-$10280, forms 
for substitution, merging, acqu1s1t1ons; 24-3,10(22)-510321, other 
reports by employers; 24-3.10(34)-510590, processing of bonuses 
and/or lump sum payments and bi-weekly pay periods at page 1041 
of the 1980 Montana Administrative Register, issue number 6. 

2. The agency has repealed the rules as proposed. 
3. No comments or testimony ~er~ rec~ived, 

9-5/15/80 

FRED BARRETT, Acting Commissioner 
Department of Labor and Industry 

Certified to Secretary of State May •? , 1980. 

Montana Administrative Register 
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BEFORE THE BOARD OF LIVESTOCK 
STATE OF MONTANA 

±n the matter of the repeal 
of rule 32-2.6BI(l0)-S6200 ) 
and the adoption of a new rule) 
relating to manufactured milk ) 
products ) 

TO: All Interested Persons 

NOTICE OF THE REPEAL OF 
RULE 32-2.6BI(l0)-S6200 
AND THE ADOPTION OF NEW 
RULE 32-2.6BI(l0)-S6201 

1. On March 13, 1980 the Department of Livestock 
published notice of a proposed repeal of rule 32-2,6BI(l0)­
S6200 and the adoption of a new rule concerning definitions 
for manufactured dairy products on page 686 of the 1980 
Montana Administrative Register, Issue No. 5. 

2. The department has repealed rule 32-2.6BI(l0)-
56200 as proposed aad has adopted in its place new rule 32-
2.6BI(l0)-S6201 as proposed. 

3. No comments or testimony were received. 

In the matter of the repeal 
of rule 32-2.68(1)-5600 re­
lating to milk and egg rules 

NOTICE OF REPEAL OF RULE 
32-2.68(1)-5600 

1. On March 13, 1980 the Department of Livestock 
published notice of a proposed repeal of rule 32-2.68(1)-
5600 concerning milk and egg rules on page 688 of the 1980 
Montana Administrative Register, Issue No. 5. 

2. The agency has repealed the rule as proposed. 
3. No comments or testimony were received. 

In the matter of the amend­
ment of rule 32-2.2(1)-P200 
relating to the Attorney 
General's Model Procedural 
Rules 

NOTICE OF AMENDMENT OF 
RULE 32-2.2(1)-P200 

1. On Harch 13, 1980 the Department of Livestock 
published notice of a proposed amendment to rule 32-2.2(1)­
P200 concerning the Attorney General's Model Procedural 
Rules on page 689 of the 1980 Montana Administrative Register, 
Issue No. 5. 

2. The agency has amended the rule as proposed. 
3. No comments or testimony were received. 

In the matter of the repeal 
of sections 32-2.2(2)-P210 
through P260 and 32-2.2(2)­
P280 through P290, pertaining 
to the implementation of 
Montana Environmental Policy 

Montana Administrative Register 

NOTICE OF REPEAL OF RULES 
32-2.2(2)-P210 THROUGH 
P260 AND 32-2.2(2)-P280 
THROUGH P290 AND THE ADOPTION 
OF NEW RULES 

9-5/15/80 
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Act (MEPA) and the adoption of) 
new rules implementating MEPA ) 

1. On March 13, 1980 the Department of Livestock 
published notice of proposed repeal of rules 32-2.2(2)-P210 
through P260 and 32-2.2(2)-P280 through P290 and the adoption 
of new rules in place of them concerning the implementation 
of the Montana Environmental Policy Act on page 690 of the 
1980 Montana Administrative Register, Issue No. 5. 

2. The agency has repealed the rules as proposed. 
The department has also adopted the new rules 32-2.2(2)-P291 
through P310 as proposed. 

3. No comments or testimony were received. 

t£'7 tf' ~ td' ,. ~kJ ~ L5.-~-~£.wl./ 
ROBERT G. BARTHELMESS 
Chairman, Board of Livestock 

Certified to the Secretary of State May 6, 1980. 

9-5/15/BO Montana Administrative Register 
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION 
OF THE STATE OF MONTANA 

IN THE MATTER of the Proposed 
Adoption of rules adopting 
minimum filing standards for 
railroads. 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES ADOPTING MINIMUM FIL­
ING STANDARDS FOR RAILROADS 

1. On January 31, 1980, the Montana Public Service com­
mission published notice of proposed adoption of rules 
establishing minimum filing standards to be followed by rail­
roads in filing their intrastate rate cases at page 379 of the 
1980 Montana Administrative Register, issue number 2. 

2. The Commission has adopted the rules as proposed with 
the following numbers assigned: 

Rule I (38-2.24(14)-S24110) MINIMUM FILING STANDARDS: 
Rule II (38-2.24(14)-S24120) SUBMISSION PROCEDURES AND 

POLICIES; 
Rule III (38-2.24(14)-S24130) COST ANALYSES; 
Rule IV (38-2.24(14)-S24140) OTHER SUPPORTING EXHIBITS. 
3. All parties who appeared at the hear~ng to cons~der 

the rules held March 21, 1980, as well as the Department of 
Agriculture who filed a written statement, generally supported 
the rules. Mr. Dale L. Maristuen representing Burlington 
Northern, Inc. and Union Pacific Railroad company suggested 
that railroads be exempted from making the full supportive 
filing in rate cases that only involve a small amount of addi­
tional revenue, e.g., less than $30,000 per annum. The Commis­
sion feels that it would be more appropriate to rely upon para­
graph 2 of Rule II for the purposes of allowing exemptions 
rather than establishing an arbitrary cut-off point. 

Mr. Maristuen also argued, in connection with paragraph 
(l){d) of Rule I, that railroads have no method for allocating 
equity between interstate and intrastate traffic. However, the 
Commission feels that that paragraph is necessary because it 
and the railroads must develop some method of determining 
return on equity from intrastate service in order to be able to 
justify any intrastate rate increase. Also, this same require­
ment is already in effect in other state jurisdictions. 

4. These rules were adopted to assure that the Commis­
sion will have adequate information available to allow it to 
determine whether an intrastate rate increase is justified 
under Section 69-14-311, MCA, and the law as set out in Montana 
Citizen's Freight Association ~ Board of Railroad Commis­
s~oners of the State of Montana, et al., 128 Mont. 127 (1954). 

5. --T~author~t~for the Commission to adopt these rules 
is contained in Section 69-14-301, MCA. 

CERTIFIED TO THE SECRETARY OF STATE May 6, 1980. 

Montana Administrative Register 9-5/15/BO 
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BEFORE THE BOARD OF PROFESSIONAL AND OCCUPATIONAL 
LICENSING OF THE STATE OF MONTANA 

In the matter of the Repeal of) 
the overall department proce- ) 
dural rules ARM 40-2.2(1)-P200) 
through AID4 40-2.2(10)-P2390 ) 
and the adoption of the ) 
Attorney General's Model Pro- ) 
cedural Rules 1.3.101 through ) 
1.3.234 ) 

TO: All Interested Persons: 

NOTICE OF REPEAL OF THE 
OVERALL DEPARTMENT PROCEDURAL 
RULES ARM 40-2.2(l)-P200 
through 40-2.2(10)-P2390 
and ADOPTION OF THE ATTORNEY 
GENERAL'S MODEL PROCEDURAL 
RULES 1.3.101 through 1.3.234 

1. On March 27, 1980, the Department of Professional 
and Occupational Licensing published a notice of proposed 
repeal of the department procedural rules ARM 40-2.2(1)-P200 
through ARM 40-2.2(10)-P2390 and proposed adoption of the 
Attorney General's Model Procedural Rules 1.3.101 through 
1.3.234 with one exception and one addition at pages 1054 
through 1055, 1980 Montana Administrative Register, issue 
nwnber 6. 

2. The department has adopted the rules exactly as proposed. 
3. No comments or testimony were received. 

Certified to the Secretary of State, May 6, 1980. 

9-5/15/80 Montana Administrative Register 
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BEFORE THE DEPARTMENT OF SOCIAL AND 
REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.10(18)-S11460 pertaining 
to medical assistance, providers 
of services and the repeal of 46-
2.10(18)-511470 pertaining to 
medical assistance, peer review, 
utilization review and medical 
review and the adoption of rules 
pertaining to medical assistance, 
provider requirements 

TO: All Interested Persons 

NOTICE OF THE AMEND­
MENT OF RULE 46-2.10 
(18)-S11460 AND THE 
REPEAL OF 46-2.10(18)-
511470 AND THE ADOP­
TION OF RULES ALL OF 
PERTAINING TO MEDICAL 
ASSISTANCE 

1. On March 13, 1980, the Department of Social and 
Rehabilitation Services published notice of a proposed amend­
ment to Rule 46-2.10(18)-Sll460, the repeal of 46-2.10(18)­
S11470 and the adoption of rules pertaining to medical assis­
tance; peer review, utilization review and medical review; 
provider requirements at page 707 of the 1980 Montana Admini­
strative Register, issue number 5. 

2. The agency has repealed 46-2.10(18)-S11470 as pro-
posed. 

3. The agency has amended 46-2.10(18)-S11460 as pro-
posed. 

4. The agency has adopted the rules as proposed with 
the following changes: 

46-2.10(18)-S11516 PROVIDER PARTICIPATION As a condi­
tion of part~cl.pat~on l.n the Montana medJ.caid program all 
providers of service shall abide by all applicable state and 
federal statutes and regulations, including but not limited to 
federal regulations and statutes found in Title 42 of the Code 
of Federal Regulations and the United States Code governing 
the medicaid program, and all pertinent Montana statutes and 
rules governing licensure and certification. 

46-2.10(18)-Sl1517 CONTRACTS (1) Providers shall enter 
into a wn tten contract w~ th the department delineating the 
services to be provided and reimbursement to be paid for 
duration, and referral. Natural persons who are providers need 
not enter such a contract. 

(a) Providers under written contract may not obtain 
reimbursement for services which are not reimbursable to 
providers who are natural persons unless the services are 
unique to the specific provider. Reimbursement for these 

Montana Administrative Register 9-5/15/80 
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unique services shall be in accordance with the rules of the 
department. 

(b) Providers under written contract shall not receive 
higher reimbursement rates for similar services than the rates 
allowed by the Montana medicaid program to providers, who are 
natural persons. 

(c) Waivers of this written contract requirement may be 
granted to specific type providers at the discretion of the 
department if the provision of services and reimbursement 
rates for such services are governed specifically by the rules 
of the department. 

( 2) Providers, whose services are covered by the Title 
XVIII program (medicare), shall meet the certification stand­
ards of medicare. 

( 3) Providers shall render services to ·an eligible 
medicaid recipient in the same scope, quality, duration and 
method of delivery as to the general public, unless specifi­
cally limited by these regulations. 

(4) Providers shall not discriminate in the provision of 
service to eligible Medicaid recipients on the grounds of 
race, creed, color, sex, national origin, or handicap. Pro­
viders shall comply with the department of health, education, 
and welfare regulations under Title VI and Title IX of the 
Civil Rights Acts, Public Law 93-ll2 (sections 504 and 505) 
and 49-1-101, 102 MCA; 49-2-101, 102 MCA; 49-2-202 MCA; 49-2-
301 through 49-2-308 MCA; 49-2-401 through 49-2-404 MCA; 
49-2-501 through 49-2-505 MCA; 49-2-601 MCA, as amended and 
all requirements imposed by or pursuant to the regulations 
implementing the statutes. 

46-2.10 18 -S11518 BILLING, REIMBURSEMENT, CLAIMS PRO­
CESSING, AND PAYMENT 1 Prov1 ers s a su m1 c a1ms 

within 180 days of the date the service was performed, within 
180 days after the applicants eligibli ty is determined, or 
within 180 days after a written notice from a third party 
resource, whichever occurs last. For providers of hospital 
services, the service shall be deemed to have been performed 
upon the recipient's discharge from one continuous confine­
ment. A written inguiry to the department or to the local 
~-welfare department regaralng ellqlhlli ty wiTh:ln-heTBO 
~ lim1 t shall constl tute eVldence of an effort t'O'Oill 
meaic~o~se servlces. 

(a) -xil-craims to the Montana medicaid program are to be 
submitted on personally signed state approved billing forms, 
or they shall not be considered valid and proper claims. 

(2) The program shall pay 90 per cent of all valid and 
proper claims within 30 days after receipt of said claim. 
Should the bureau contend that a claim is not valid or proper, 
the bureau shall inform the provider of the details of such 
contention within 30 days after receipt of the claim. 
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(a) The program shall pay 99 ~er cent of all valid and 
proper claims within 90 days of rece1pt of such claims. 

(b) The program shall make payment on all claims within 
180 days of the receipt of the claim unless it determines 
payment to be improper under this chapter or applicable 
federal regulations. 

(c) The department shall be entitled to promptly (within 
60 days) recover all payments erroneously or improperly made 
to a provider. At the option of the provider, refunds shall be 
accomplished either by mailing a check made out to "State 
Department of Social and Rehabilitation Services" directly to 
that department at Box 4210, Helena, MT 59601, or by notifying 
the department in writing of the receipt and the amount of 
payment over and above the amount reimbursable by the Montana 
medicaid program, which amount shall then be automatically 
deducted from future payments to the provider. Re9ardless of 
the method of repayment chosen, the provider shall 1dentify on 
the check or notifying document the patient, by name and claim 
number, who received services for which the over payment was 
made and s~ecify the dates of services for which over payments 
were rece1ved. If the provider contests the department's 
decision that the prOV:lder has been overpai~ecovery shall 
d p f on""""fhe fillal adnumst:raf"iveaec1s1on. ---

3r- uniess stated elsewhere, payments made by the Mon­
tana medicaid program shall not exceed the lower of the amount 
payable for like services in the same locality by the medicare 
program (Title XVIII of the Social Security Act), or the 
provider's usual and customary charges that are reasonable. 

( 4) Providers are required to accept, as payment in 
full, the amount paid by the Montana medicaid program for a 
service provided to an eligible medicaid recipient in accord­
ance with the rules of the department. Providers shall not 
seek any payment in addition to or in lieu of the amount paid 
by the Montana medicaid program from a recipient or his repre­
sentative. 

(5) In the event that a provider of services is entitled 
to a retroactive increase of payment for services rendered, 
the provider shall submit a claim within 180 days of the 
written notification of the retroactive increase or the pro­
Vlder forfeits any rights to the retroactive increase. 

( 6) The Montana medicaid program shall make payments 
directly to the individual provider of service unless the 
individual provider is required, as a condition of his employ­
ment, to turn his fees over to his employer. 

(a) Exceptions to the above requirement may, at the 
discretion of the department, be made for transportat1on 
and/or per diem costs incurred to enable a recipient to obtain 
medically appropriate services. 

(7) The method of determining payment rates for out-of­
state. providers will be the same as for in-state providers 
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except as otherwise provided in the rules of the department. 

46-2.10(18)-511519 THIRD PARTY LIABILITY (1) The 
department 1s subrogated to the rec1p1ent 1 s right to third 
party recoveries to the extent necessary to reimburse the 
department for services provided by the Montana medicaid 
program, when the third party's liability is established after 
assistance is granted, and in any other case in which the 
liability of the third party exists, but was not treated as a 
current source of payment. 

(2) Before payments can be made to providers, all other 
identifiable sources of payment must be exhausted by recip­
ients and/or providers, as follows: 

(a) For known medicaid-eligible indi victuals, the pro­
vider shall use its usual and customary procedures for in­
quiring about sources of payment for non-Medicaid patients. 
This inquiry includes ascertaining the identity of any poten­
tially liable tortfeasor only if such identity may be learned 
using the provider's usual and customary inquiry procedures. 

(b) Prior to billing the Montana medicaid program for 
services rendered to a medicaid-eligible individual, the 
provider shall bill any other source of payment identified by 
means of the provider's usual and customary inquiry proce­
dures, and which has been properly assigned by the individual 
to the provider if the provider requires assignment, except 
that the provider is not required to bill or to pursue in any 
way any potentially liable tortfeasor. The provider shall not 
be required to send to an identified source of payment more 
than one billing statement. 

(c) For bills for which no source of payment is iden­
tified other than a potentially liable tortfeasor and the 
Montana medicaid program, the provider shall bill the Montana 
medicaid program indicating that services were rendered as the 
result of a possible tortious act, and, if known, the identity 
of the tortfeasor. 

(d) If the provider receives no payment or notice of 
rejection from the liable third party within 45 days of the 
date of billing, it may bill the Montana medicaid program 
noting the lack of timely response. Medicaid will make pay­
ment for services rendered to the medicaid-eligible individual 
in all cases within 180 days of the date of receipt of the 
bill. 

(e) If the provider receives partial payment or notice 
of rejection of the claim within 45 days, it may bill the 
Montana medicaid program noting the rejection or the amount of 
credit. The Montana medicaid program will make payment of the 
balance due for services rendered to medicaid-el1gible indi­
viduals up to the maximum allowed by the rules of the depart­
ment as soon as the normal course of business allows, and in 
all cases within 180 days of receipt of the bill. 
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(3) In the event the provider receives payments from the 
Montana medicaid program and one or more third-party sources, 
any amount received over and above the amount reimbursed by 
the Montana medicaid program shall be promptly (within 60 
days) refunded by the provider to the Montana medicaid pro­
gram. At the option of the provider, refunds shall be accom­
plished either by mailing a check made out to "State Depart­
ment of Social and Rehabilitation Services" directly to that 
department at Box 4210, Helena, MT 59601, or by notifying the 
department in writing of the receipt and the amount of payment 
over and above the amount reimbursed by the Montana medicaid 
program, which amount shall then be automatically deducted 
from future payments to the provider. Regardless of the 
method of repayment chosen, the provider shall identify on the 
check or notifying document, the patient, by name and claim 
number, who received services for which the double payment was 
made and specify the dates of services for which double pay­
ments were received. 

(4) In the event a provider delivers to a known medicaid 
recipient a copy of a billing statement for services for which 
payment has been received or is being sought from the Montana 
medicaid program, the provider must clearly indicate on the 
recipient's copy that the department is subrogated to the 
right of the recipient to recover from liable third parties. 

(a) The words "subrogation notice--billed to medicaid," 
or a similar statement giving clear notice of the department's 
subrogation rights, indelibly stamped, typed or printed on the 
statement shall be sufficient to meet the notification re­
quirement of subsection (3). 

(b) If a provider fails to meet the requirements of 
section ( 3) the department may withhold or recover from the 
provider any amount lost to the department as a result of that 
failure. 

( 5) Referrals shall be made to the Program Integrity 
Bureau, Department of Social and Rehabilitation Services, P.O. 
Box 4210, Helena, Montana, 59601. The program integrity 
bureau may send referrals to the department of revenue for 
recovery. 

payment or t ose 
services which are medically necessary as determined by the 
department or by the designated professional review organiza­
tion designated by the department. 

( 2) In determining medical necessity the department or 
designated professional review organization shall consider the 
type or nature of the service, the provider of the service, 
and the setting in which the service is provided. 

( 3) Experimental procedures are not ~ benefit of the 
program. 
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46-2.10(18)-Sll521 PROVIDER RIGHTS (1) Although the 
department must necessar1ly l1m1 t reliribursable services, the 
department shall not interfere with a provider's right and 
responsibility to exercise professional JUdgment in rendering 
services. 

(2) Providers shall have the right to manage their 
business affairs as they deem proper within the conditions and 
limitations imposed by these rules. 

(3) A provider shall have the right to appeal any ad­
ministrative decision which directly affects the rights or 
entitlements of the provider. 

(4) A provider shall have the right to appeal on behalf 
of an applicant or recipient an administrative decision af­
fecting the applicant's or recipient's rights or entitlements 
under the program. 

(a) Notwithstanding subsection (4), nursing home and 
hosEital care providers shall not have the right to appear-a 
den1al of benefits to an applicant or recipient wh1ch was 
based upon the service provided not being medically necessary. 

A prov1 ers o serv1ce s a ma1n a1n records 
which fully disclose the extent and nature of the services 
provided to individuals receiving assistance under the Montana 
medicaid program, and which support the fee charged or payment 
sought for such services. These records shall be retained for 
a period of at least three years from the date on which the 
service was rendered. 

(a) In maintaining financial records, providers shall 
employ generally accepted accounting methods. Generally 
accepted accounting methods are those approved by the national 
association of certified public accountants. 

(b) The department shall have access to all medicaid 
recipient records so maintained and retained regardless of a 
provider's continued participation in the program. 

(c) In the event of a change of ownership, the original 
owner must retain all required records unless an alternative 
method of providing for the retention of records has been 
established in writing and approved by the department. 

( 2) In addition to the recipient's med1cal records, any 
medicaid information regarding a recipient or applicant is 
confidential and shall be used solely for purposes related to 
the administration of the Montana medicaid program. This 
information shall not be divulged by the provider or his 
employees, to any person, group, or organi:z:ation other than 
those listed below or a department representative without the 
wr~tten consenfiOI £lie recipient or applicant. 

(3) The department, the designated professional review 
organization, the legislative auditor, the department of 
health, education and welfare, the department of revenue, and 
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their legal representatives shall have the right to inspect or 
evaluate the quality, appropriateness, and timeliness of 
services performed by providers, and to inspect and audit all 
records required by this rule. 

(a) Refusal to permit such inspection, evaluation or 
audit shall result in the imposition of provider sanctions in 
accordance with the rules of the department. 

5. The Department responds to the following comments 
received at the hearing: 

comment 
46-2.10(18)-Sll517 (Rule II) requires providers to enter 

into a written contract; why is this now necessary? Isn't 
this a coerced agreement? 

Response 
42 CFR 431.107 requires the Department to have provider 

agreements. Participation in the Medicaid program is optional 
for a provider; consequently, the Federally-mandated provider 
agreement is voluntary. 

Comment 
46-2.10(18)-Sl1517(3) (Rule II) could adversely affect 

patient care; is the Department attempting to administer 
hospital programs? 

Response 
42 CFR 440.230 allows the Department to establish limits 

on services if services are suff1cient to reasonably achieve 
their purposes. The intent of this rule is to provide a quali­
ty of care for Medicaid recipients similar to the level of 
care for nonrecipients with some reasonable limitations. 

Comment 
There should be a provision for extension of the 180 day 

limit in 46-2.10(18)-Sll518(1) (Rule III) when a provider can 
show good cause. 

Response 
The Department has changed 46-2.10(18)-S11518(1) (Rule 

III) by adding the following to the first paragraph: 
"A written inquiry to the Department u- to the local 
county welfare department regarding eligibility within 
the 180 day limit shall constitute evidence of an effort 
to bill Medicaid for these services." 

Comment 
46-2.10(18)-Sll518(1)(a) (Rule III) requires personally 

signed state approved billing forms; the state should coordi-
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nate its forms with those of the hospitals to reduce undue 
paperwork. A uniform billing system should be adopted so red 
tape will be kept to a minimum. 

Response 
The rule does not specify which form will be proper; this 

gives the Department the flexibility to use other standardized 
forms which meet administrative requirements of the Department 
and the varied types of providers. The UB-16 Form will be 
used for hospital billing when a new fiscal agent contract is 
signed. 

Comments 
46-2.10(18)-Sl1518 2(a) through 2(c) (Rule III) allows 

the Department an unreasonable period of time to process 
claims. 

Responses 
42 CFR 447 .45(d) sets criteria for the state to follow. 

The Department contracts out part of its claims payment func­
tion to a fiscal agent; payment follows as swiftly as pos­
sible. For the most part, payment is much faster than the 
outside limits set by this rule. 

Comments 
46-2.10(18)-Sll518(2)(c) (Rule III) fails to recognize 

cases where there may be a dispute as to the propriety of a 
claim. 

Responses 
In order to clarify provider rights the following will be 

added to 46-2.10(18)-Sll518(2)(c) (Rule III): 
"If the provider contests the Department's decision that 
the provider has been overpaid, recovery shall depend on 
the final administrative decision." 

Comments 
46-2.10(18)-Sll518(4) (Rule III) should be clarified so 

there is no confusion as to services Medicaid will not pay. 

Responses 
The Department has just proposed a new rule (MAR Notice 

No. 46-2-252 SERVICES COVERED) concerning services that are 
covered. When a service is covered the particular service 
must be medically necessary; a provider can't bill a recipient 
for a medically unnecessary covered service. 

Comments 
46-2.10(18)-S11518(5) (Rule III) should 

spell out the type of notice and to whom notice 
before there are any forfeitures of rights. 

more clearly 
shall be given 
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Responses 
The Department has added the word "written" to 46-

2.10(18)-Sll518(5) (Rule III). The Department does not wish 
to specify the exact format of any notlce; rather flexibility 
is needed to be certain to get written notice to the providers 
affected. 

Comments 
46-2.10(18)-Sl1520 (Rule V) fails to 

criteria to properly notify providers what 
them. 

Responses 

list objective 
is expected of 

The definition of medical necessity is found in a rule 
published under MAR Notice No. 46-2-222. Limitations on 
specific services has been defined in the rules relating to 
those services; criteria used for judging medical necessity is 
based on professional judgments of the designated professional 
review organization. 

Comments 
46-2.10(18)-Sll521(4)(a) (Rule VI) states an appeal 

process is not available to findings of medical necessity by 
nursing homes, why? Could the rules be clarified to make 
clear any other appeal mechanism through the PSRO? 

Responses 
PSRO findings on medical necessity for nursing home and 

hospital care are binding on this agency by Federal regulation 
(42 CFR 463 Subpart B). The agency has modified the amendment 
to reflect the hospital's inabill ty to appeal outside their 
appeal rights found in the Federal regulations just like 
nursing homes. 

Comments 
46-2.10(18)-S11522(2) and (3) (Rule VII) seems to con­

flict with each other on who has access to records. 

Responses 
The Department has modified 46-2 .10 ( 18) -S11522 ( 2) (Rule 

VII) by adding "those listed below or" to "a Department repre­
sentative" to clarify who has access to records. 

Comments 
46-2.10(18)-S11522(3) (Rule VII) allows all named enti­

ties to evaluate the "quality, appropriateness, and timeliness 
of services performed by providers", even if they are unquali­
fied to do so. 
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Responses 
All entities listed require, for various reasons, the 

authority to review and/or evaluate from the records of pro­
viders. No organization without expertise will evaluate for 
quality of medical services. 

D1rector, soc1aanRehab1hta­
tion Services 

Certified to the Secretary of State --~-M_a~y __ 6 __________ , 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.10(38)-5102030 pertain­
ing to eligibility, medical 
resources 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULE 46-2.10(38)­
Sl02030 

1. On March 13, 1980, the Department of Social and 
Rehabilitation Services published notice of a proposed amend­
ment to Rule 46-2.10(38)-5102030 pertaining to eligibility, 
medical resources at page 722 of the 1980 Montana Administra­
tive Register, issue number 5. 

2. The agency has amended the rule as proposed except 
for the following changes: 

(2) county medical assistance shall not be available to 
cover medical services for individuals who are, or would be, 
eligible UPON APPLICATION for assistance through medicaid. 
~Veft wheft a prev~eer re£~e~e ~e par~~e~pa~e ~ft ~he meeieaie 
p1'6§'!!'dl!l.,. 

3. Following are comments made to the Department of 
Social and Rehabilitation Services and the Department's responses: 

comment 
The implication of the amendment is that the county is 

absolved of its responsibility to care for the medically needy 
if providers elect not to participate in the Medicaid program. 
Response 

The amendment reflects a recent amendment to 53-3-103 MCA 
which was supported by the Department to protect counties from 
providers who would attempt to be reimbursed for services in 
excess of amounts determined to be reasonable by Medicaid. 
Comment 

53-3-103 MCA provides the definition of "medically needy" 
that does not allow county payment for persons who are eligible 
for Medicaid, but it s~s nothing about provider participation 
in the Medicaid prograrr .• 
Response 

The ftgency has changed the amendment's wording to strike 
references to providers. Th~ change creates no substantial 
change in the meaning. 

Rehabilita-

Certified to the Secretary of State _______ Ma~y __ 6 _______________ , 1980. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 

OF THE STATE OF MONTANA 

In the matter of the ADOPTION OF 
RULES establishing policy for the 
conduct of vocational education in ) 
Montana in accordance with the pro-) 
visions of Section 20-7-301, MCA ) 
1979 ) 

TO: All interested persons 

NOTICE OF THE ADOPTION 
OF RULES 1 THROUGH 33 

1. on February 14, 1980 the superintendent of public 
instruction proposed the adoption of rules concerning defini­
tions of terms; polices for governance and administration of 
vocational education; policies regarding the recruitment, 
selection and advancement of vocational education personnel; 
policies for the development and implementation of vocational 
education; policies for funding vocational education programs; 
policies for planning alterations and construction of facili­
ties at pages 535 through 562 of the 1980 Montana Administra­
tive Register, issue number 3. 

2. The agency will adopt the rule as proposed on June 
30, 1980. 

3. No comments or 

ALVE THOMAS 
DEPUTY SUPERINTENDENT 

Certified to the Secretary of State May 2, 1980. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 

OF THE STATE OF MONTANA 

In the matter of amending Rule) 
10.7.111 subsections (3) and ) 
(4) concerningthe grace period) 
for a bus driver obtaining a ) 
first-aid certificate and ) 
penalties for a driver's fail) 

NOTICE OF THE AMENDMENT OF A 
RULE. 

ure to do so. ) 

To: All Interested Persons 

1. On March 27, 1980, the superintendent of public 
instruction published a notice of amendment to rule 10.7.111, 
subsections (3) and (4) which sets forth the requirements for a 
person to qualify as a driver of Montana school buses. It 
further sets the grace periods for a driver's acquiring a 
first-aid certificate and penal ties for a driver's failure to 
do so. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received. 

dl/L'---
ALVE THOMAS 
DEPUTY SUPERINTENDENT 

Certified to the Secretary of State May 6, 1980. 
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VOLUME NO. 38 OPINION NO. 75 

COUNTIES Statutory authority to establish joint self-
insurance ~rogram; 
INTERGOVERNMENTAL COOPERATION Necessity of interlocal 
agreement to establish joint self-insurance program; 
INSURANCE - Authority of counties to establish joint self­
insurance program; 
LOCAL GOVERNMENT - Necessity of interlocal agreement to 
establish joint self-insurance ~rogram. 
MONTANA CODE ANNOTATED Sections 1-2-105(3), 2-9-211, 
7-11-104. 

HELD: 1. It is permissible for Montana counties to enter 
into a joint self-insurance program. 

2. An interlocal agreement pursuant to section 7-11-
104, MCA, is not the exclusive means by which 
counties might establish a joint self-insurance 
~rogram. 

Robert L. Descham~s III 
Missoula County Attorney 
Missoula County Courthouse 
Missoula, Montana 59801 

Dear Mr. Deschamps: 

17 April 1980 

You have requested my opinion concerning certain aspects of 
a proposed joint self-insurance program for Montana 
counties. I have summarized and stated your questions as 
follows: 

1. Is it permissible for Montana counties to 
enter into a joint self-insurance ~rogram? 

2. If counties may enter into a joint self­
insurance program, are they limited to 
~roviding such a program by means of an 
interlocal agreement ~ursuant to section 
7-11-104, MCA? 

Section 2-9-211, MCA, provides: 

( 1) All ~ali tical subdivisions of the state may 
procure insurance separately or jointly with other 
subdivisions and may elect to use a deductible or 
self-insurance plan, wholly or in part. 
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(2) A political subdivision 
establish a deductible plan 
deductible reserve. 

that elects to 
may establish a 

(3) A political subdivision that elects to 
establish a self-insurance plan may accumulate a 
self-insurance reserve fund sufficient to provide 
self-insurance for all liability coverages that, 
in its discretion, the political subdivision 
considers should be self-insured. Payments into 
the reserve fund must be made from local legisla­
tive appropriations for that purpose. Proceeds of 
the fund may be used only to pay claims under 
parts l through 3 of this chapter and for actual 
and necessary expenses required for the efficient 
administration of the fund. 

(4) Money in reserve funds established under this 
section not needed to meet expected expenditures 
shall be invested and all proceeds of the invest­
ment credited to the fund. 

Subdivision 1 of this section is subject to two interpreta­
tions. It may be read as first authorizing political sub­
divisions to procure insurance separately or jointly and 
second as authorizing political subdivisions to use a 
deductible or self-insurance plan. When read in this way, 
there is no specific grant of authority to procure insurance 
jointly using a self-insurance plan. Alternatively, the 
statute may be read as authorizing political subdivisions to 
procure insurance jointly and use a self-insurance plan. 
This reading contains a specific grant of authority to 
counties to jointly self-insure. Two considerations lead me 
to conclude that the latter interpretation is correct. 

First, while the remaining subsections, which address 
administrative details, refer to single political sub­
divisions, section l-2-105(3), MCA, specifically provides in 
construing statutes: 

The singular includes the plural and the plural 
includes the singular. 

Second, two provisions of the Montana Constitution of 1972, 
which predates the enactment of section 2-9-211, MCA, 
support the latter interpretation of that statute. Art. XI, 
Section 4(2) provides that the powers of counties are to be 
liberally construed. Art. XI, Section 7 ( 1) (a), provides: 
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Unless prohibited by law or charter, a local 
government unit may (a) cooperate in the exercise 
of any function, power, or responsibility with ... 
[one or more other local government units.] 

Read in light of these constitutional provisions section 
2-9-211, MCA, authorizes Montana counties to enter into a 
joint self-insurance program. 

Section 7-11-101 et seq., MCA, provides one vehicle, the 
interloca1 agreement, by which counties could establish such 
a program. The basic question then becomes whether the 
interlocal agreement is the sole means by which the counties 
might establish a self-insurance program. 

Nothing in the "Interlocal cooperation Act" indicates that 
its provisions are intended to be the exclusive means by 
which political subdivisions may construct cooperative 
agreements. Moreover, section 2-9-211, MCA, contains no 
reference to the "Inter local Cooperation Act." Had the 
legislature intended to delimit the means by which the 
counties might provide such an insurance program, it could 
have included such a reference. In this case the lack of 
specific reference to the "Interlocal Cooperation Act" 
coupled with the constitutional provisions providing for 
liberal construction of county powers indicates that the 
counties may use means other than an interlocal agreement 
provided the method they ultimately select is not 
specifically prohibited by law. 

THEREFORE, IT IS MY OPINION: 

1. It is permissible for Montana counties to enter 
into a joint self-insurance program. 

2. An interlocal agreement pursuant to section 7-11-
104, MCA, is not the exclusive means by which 
counties might establish a joint self-insurance 
program. 

Ve~:/ t~uw yo~s, 

/ j_ .·. •/.; ,_,(.({. '"· ' 
v~o:.. 

MIKE GREELY 
/' Attorney General 
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VOLUME NO. 38 OPINION NO. 76 

GIFTS 
diction; 

To public servants by persons subject to juris-

SHERIFFS - Receipt of gifts from persons subject to juris­
diction; 
SHERIFFS - Propriety of sales as fund raising activities; 
MONTANA CODE ANNOTATED Sections 45-2-101(44), (51); 
45-7-101; and 45-7-104. 

HELD: 1. section 45-7-104, MCA, prohibits the receipt by a 
sheriff's department of pecuniary gifts from 
individuals or organizations within the sheriff's 
regulatory or investigative jurisdiction. 

2. Section 45-7-104, MCA, does not prohibit the use 
by sheriff's departments of fund-raising programs 
involving the sale of goods or services. 

Charles A. Graveley, Esq. 
Lewis & Clark County Attorney 
County Courthouse 
Helena, Montana 59601 

Dear Mr. Graveley: 

22 April 1980 

You have requested my op1n1on as to whether fund-raising 
activities such as the solicitation of donations and the 
sale of tickets to a circus by the sheriff's department 
constitute a violation of section 45-7-104, MCA. The per­
tinent provisions are as follows: 

45-7-104. Gifts to public servants by persons 
subject to their jurisdiction. (1) No public 
servant in any department or agency exercising a 
regulatory function, conducting inspections or 
investigations, carrying on a civil or criminal 
litigation on behalf of the government, or having 
custody of prisoners shall solicit, accept, or 
agree to accept any pecuniary benefit from a 
person known to be subject to such regulation, 
inspection, investigation, or custody or against 
whom such litigation is known to be pending or 
contemplated. 
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*** 
(5) This section shall not apply to: 

(a) fees prescribed by law to be received by a 
public servant or any other benefit for which the 
recipient gives legitimate consideration or to 
which he is otherwise entitled; or 

(b) trivial benefits incidental to personal, 
professional, or business contracts and involving 
no substantial risk of undermining official im­
partiality. 

*** 
This statute was enacted to cover situations not commonly 
thought to be within the definition of bribery. The grava­
men of the felony offense of bribery is the giving of 
consideration for the purpose of affecting a particular 
action or transactiOn. See section 45-7-lOT, MCA. In 
order to-prove the m1sdemeanor offense of receipt of a gift 
by a public servant under section 45-7-104, MCA, the par­
ticular intent to affect a given action need not be shown. 
The latter statute governs situations where a pecuniary 
benefit is bestowed upon a public servant by one who is or 
may be subject to that public servant's regulatory or in­
vestigatory jurisdiction even absent a present intention to 
influence an official action. The statute punishes the 
a~;>pearance of or potential for improper influence. This 
v1ew 1s born-ou~y the exceptiOns stated in subsect1on (5). 
one exception permits the receipt of money as a fee pre­
scribed by law or in exchange for "legitimate considera­
tion." The other permits the receipt of "trivial" pecuniary 
benefits arising from personal, professional, or business 
contracts, when there is "no substantial risk of undermining 
official impartiality." 

In my opinion, the solicitation or receipt by the sheriff's 
department of gifts from individuals or organizations sub­
ject to the sheriff's investigative or regulatory juris­
diction (i.e., those who are located in the county) is 
prohibited by the statute. The donors are "persons" within 
the meaning of the statute, see section 45-2-101(44), MCA, 
and the sheriff and his deputies are obviously "public 
servants" exercising regulatory and investigative juris­
diction. Section 45-2-101(51), MCA. More to the point, the 
potential for the appearance of favoritism in the depart­
ment's dealings with the donor organization is obviously 
present. This is. not to :sugge~St that the sheriff's depart­
ment in this or any othe:I;; co)lnty might show favoritism or 
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engage in any other kind of impropriety. However, the 
Legislature has determined that the giving of gifts to or 
receipt of gifts by the department under circumstances which 
might create the appearance of such impropriety is simply 
against the public policy of this state. 

The second example you give -- the sale of circus tickets -­
presents a different question. The statute explicitly 
recognizes the propriety of receiving a pecuniary benefit if 
the donor receives a corresponding "legitimate considera­
tion." In my opim.on, the provision allows the use of 
mercantile fund-raislng projects such as sales, dances 
(e.g., the tradi tiona! Policemen's Ball), circuses and the 
like. The "donor" in such cases receives a "legitimate 
consideration" in return for the pecuniary benefit bestowed 
on the sheriff, in the form of goods sold, tickets to a 
dance or circus, etc. The Legislature has determined that 
such exchanges are not subject to criminal penalty. 

THEREFORE, IT IS MY OPINION: 

1. Section 45-7-104, MCA, prohibits the receipt by a 
sheriff's department of pecuniary gifts from in­
dividuals or organizations within the sheriff's 
regulatory or investigative jurisdiction. 

2. Section 45-7-104, MCA, doea not prohibit the use 
by sheriff's departments of fund-raising programs 
involving the sale of goods or services. 
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VOLUME NO. 38 OPINION NO. 77 

POLICE DEPARTMENTS - costs of investigating felony offenses 
to be prosecuted by the county attorney; 
COUNTIES - Costs for investigation of felony offenses by 
city police. 
MONTANA CODE ANNOTATED Sections 7-4-2712, 7-4-2716, 
7-6-2426, 7-6-2351, 44-2-115, 46-8-201. 

HELD: Charges incurred by city police in the preserva­
tion and preparation of evidence to be used in 
felony cases prosecuted by the county attorney in 
the name of the State are the financial responsi­
bility of the county. 

Charles A. Graveley, Esq. 
Lewis & Clark county Attorney 
Lewis & Clark county Courthouse 
Helena, Montana 59601 

David N. Hull, Esq. 
Deputy City Attorney 
P.O. Box 534 
Helena, Montana 59601 

Dear Sirs: 

23 April 1980 

You have requested my opinion on a question which I have 
phrased as follows: 

Which governmental entity--state, county, or 
city--bears the financial responsibility for costs 
incurred after arrest by city police in the in­
vestigation of felony offenses against the laws of 
the State of Montana? 

Your question concerns expenses generally involved in the 
preservation, evaluation, and preparation of evidence to be 
used at trial, e.g., costs of impounding vehicles, costs of 
scientific analysis of chemicals, costs of handwriting 
analysis. 

Initially, it is clear that the costs of criminal investi­
gation are not the responsibility of the State. Montana law 
generally makes the detection, investigation, and prosecu­
tion of crime a local function. While Montana has a State 
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criminal Investigation Bureau, Title 44, Chapter 2, MCA, it 
functions to provide expert assistance upon the request of 
the other, primarily local, agencies charged with the 
responsibility of investigating criminal activity. Section 
44-2-115, MCA. I am aware of no statutory or constitutional 
authority for assessing the costs of investigation against 
the State, nor is there a fund in the State Treasury from 
which such costs could be paid. I therefore conclude that 
the costs of criminal investigation by local law enforcement 
officers are not chargeable to the State. 

As a general rule, enforcement of state law is a county 
responsibility. The county attorney serves as the prosecu­
ting attorney in virtually all felonies prosecuted in the 
name of the State. Sections 7-4-2712, 7-4-2716, MCA. 
Virtually all expenses incurred in the trial of felonies are 
the responsibility of the county. See 37 OF. ATT'Y GEN. 
NO. 37 (1977). The county attorney•s-expenses are a county 
charge. Section 7-6-2426(2), MCA. The counties bear the 
initial responsibil ty for establishing and maintaining the 
district courts. Sections 7-6-2351, 7-6-2352, MCA. See 38 
OF. ATT'Y GEN. NO. 31 (1979). The provision of detense 
services for indigent criminal defendants is a county 
responsibility. Section 46-8-201, MCA. The costs of 
serving arrest warrants, boarding prisoners, empanelling 
juries, procuring the attendance of witnesses, and all 
expenses necessarily incurred by the coroner, are chargeable 
to the county. Section 7-6-2426(3)-(6), MCA. In contrast, 
my research discloses no provision of State law requiring 
the cities and towns to bear any portion of the costs of 
such felony criminal prosecutions. 

The expenses detailed in your letter are, in the final 
analysis, costs incurred in the prosecution of an offense. 
The county attorney's duty as public prosecutor includes the 
duty to acquire and prepare evidence, i.e., to investigate 
the case. See State ex rel Juhl v. District Court, 107 
Mont. 309, 314, "84P.2d 979, 981 (1938). Sectlon 7-6-
2426 ( 2), MCA, makes the county responsible for "expenses 
necessarily incurred by (the county attorney) in criminal 
cases arising within the county." It has long been recog­
nized that investigation costs are county charges under this 
provision. 10 OP. ATT'Y GEN. 63; 8 OP. ATT'Y GEN. NO. 419 
(1920); 5 OP. ATT'Y GEN. NO. 377 (1913); 2 OF. ATT'Y GEN. 
NO. 5 (1906). In my opinion, costs incurred in the collec­
tion of evidence after arrest by city police are, in effect, 
"expenses necessarily incurred by (the county attorney) in 
criminal cases" and they are properly chargeable to the 
county. ' 

9-5/15/BO Montana Administrative Register 



-1'51?-

Please bear in mind the limited scope of this opLnLon. It 
applies only in those circumstances in which the duty of 
prosecution rests on the county attorney. Further, it 
applies only to charges incurred for the preservation and 
preparation of evidence. I do not suggest that a city may 
request reimbursement from the county for the salary of 
officers who devote their time to investigation of felony 
offenses against the State. 

THEREFORE, IT IS MY OPINION: 

Charges incurred by city police in the preservation and 
preparation of evidence to be used in felony cases 
prosecuted by the county attorney in the name of the 
State .are the financial responsibility of the county. 
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VOLUME NO. 38 OPINION NO. 78 

COUNTY GOVERNMENT - Industrial development revenue bonds; 
sale of; 
INTEREST - Limitation as to industrial development revenue 
bonds: scope and application; 
MUNICIPAL GOVERNMENT - Industrial development revenue bonds: 
sale of; 
REVENUE BONDS - Industrial Development Project Act: sale of 
bonds at a discount; 
MONTANA CODE ANNOTATED Sections 17-5-102, 90-5-102, 
90-5-103. 

HELD: 1. The sale of industrial revenue bonds issued pur­
suant to Title 90, chapter 5, part 1, MCA, at a 
price less than the face value of the bonds does 
not violate section 17-5-102, MCA, if the yield of 
the bonds exceeds nine percent. 

2. A payment made directly to the purchaser of 
industrial development revenue bonds by the user­
beneficiary of the bond proceeds from the user­
beneficiary's own funds need not be considered in 
applying the interest limitation of section 
17-5-102, MCA. 

Jeffrey M. Sherlock, Esq. 
Helena city Attorney 
Civic Center 
Helena, Montana 59601 

Dear Mr. Sherlock: 

17 April 1980 

You have requested my opinion on thel following questions: 

1. Whether the sale of industrial development revenue 
bonds issued pursuant to Title 90, chapter 5, part 1, 
MCA, at a price less than the face value of the bonds 
violates section 17-5-102, MCA, if the yield of the 
bonds exceeds nine percent. 

2. Whether a payment made directly to the purchaser of 
industrial development revenue bonds by the user­
beneficiary of the bond proceeds from the user­
beneficiary's own funds must be considered in applying 
the interest limitation of section 17-5-102, MCA. 
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You have indicated that the city of Helena is considering 
the issuance and sale of industrial development revenue 
bonds for the purpose of making a loan to a local hospital. 
The bonds would be issued pursuant to the Industrial 
Development Projects Act of 1965, sections 17-5-101 through 
113, MCA. Authority for the issuance of such bonds is found 
in section 90-5-102(l)(c), MCA, which provides: 

(1) In addition to any other powers which it may 
now have, each municipality and each county may: 

*** 
!c) enter into agreements, upon terms the govern-
log body considers advisable and not in conflict 
with the provisions of this part, to loan the 
proceeds of its revenue bonds to others for the 
purpose of defraying the cost of acquiring or 
improving any project. 

Your questions concern matters relating to the sale of the 
bonds. The Act itself sets no limitation as to the interest 
industrial development revenue bonds may bear when they are 
sold. Section 90-5-103(2), MCA, provides that the bonds 
"may ... bear interest at such rate or rates ... as shall be 
deemed for the best interest of the municipality or county 
and provided for in the proceedings of the governing body 
whereunder the bonds shall be authorized to be issued." 
Section 17-5-102, MCA, however, limits the interest indus­
trial development revenue bonds may bear to a rate which 
"shall not exceed 9%." The rate of interest a bond bears is 
a factor in detex·mining the bond's yield, which is the 
return the purchaser receives on his investment. Under 
present economic conditions bonds which produce a yield of 
nine percent or less may not be generally marketable. You 
have questioned the effect of 17-5-102 on two measures which 
have been proposed to enhance the marketability of bonds 
issued under the Act by increasing their yield. 

The first measure involves the sale of industrial develop­
ment revenue bonds bearing a nominal interest rate of nine 
percent at a price less than their par or face value. If 
the city's bonds were discounted in this manner, taking the 
discount into account the yield of the bonds would exceed 
nine percent. In my opinion the sale of industrial develop­
ment revenue bonds at such discount comports with the 
Legislature's intent and does not violate section 17-5-102, 
MCA. 
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There are no Montana decisions on point. The Supreme Court 
has discussed the effect of section 17-5-102, MCA, on the 
maximum rate of interest on a city's special improvement 
district bonds. See state ex rel. Townsend v. D. A. 
Davidson, Inc., 166 Mon:r:-I04,~53lP.2d 370 (1975).- That 
court has alSo discussed various aspects of the Industrial 
Development Projects Act. See Fickes v. Missoula coun£y, 
155 Mont. 258, 470 P.2d 287 (197~owever, the court as 
not been asked to harmonize or reconcile 17-5-102 and the 
provisions of the Act. 

The threshold question is whether section 17-5-102, MCA, 
limits merely the nominal rate of interest industrial 
development revenue bonds may bear, or the bonds' yield to 
the purchaser. Pertinent authority from other jurisdictions 
is divided. 

The better view, in my opinion, is represented by the 
holdings in Rowland v. Deck, 195 P. 868 (Kan. 1921), and 
Golden Gate Bl1dge and HigfiWay District v. Filmer, 21 P.2d 
112 (ca~933 . In~wland, the sale of certa1n bonds at a 
discount resulted in a y1eld of six percent. A statute 
provided that the bonds could not bear more than five 
percent interest. The court construed that statute as 
referring only to the nominal rate of interest on the bonds, 
not the price at which they could be sold. The court noted, 
"The established doctrine that bonds may be sold at a 
discount unless such course is forbidden recognizes the 
obvious distinction between the rate of interest provided in 
the bond itself and what the municipality using it actually 
pays for the use of the money it borrows by means thereof." 
Rowland v. Deck, supra, 195 P. at 870. The court acknow­
ledged that 1 ts v1ew restricted the scope of the statute 
limiting the maximum rate of interest on the bonds; it found 
that statute did not have the purpose of limiting the actual 
compensation the municipality would pay for the use of the 
proceeds. Id., 195 P. at 870-71. Further, the court 
rejected the~ argument that the statutory interest ceiling 
related to the productive value of the bonds. Id., 195 P. 
at 872. Compare, Hattrem-Nelson ~Co. v. Salmon River Grand 
R.H., 285 P. 231 (Ore. 1930). 

Golden Gate Brid~e and Highway District v. Filmer, s~pra, is 
tile""Case that lS perhaps most frequently c1 ted or the 
proposition that a statute fixing a maximum rate of interest 
on bonds refers to the description and form of the bonds 
rather than their yield. There, the court ruled that the 
term "interest" used in a statute limiting the interest rate 
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to five percent on certain bonds was meant to carry its 
usual, everyday meaning. The cour·t held accordingly that 
"interest" did not mean "effective 1nterest," and found the 
statute was not violated where the yield of the bonds in 
question exceeded five percent due to the sale of the bonds 
at a discount. As in Rowland v. Deck, supra, the court in 
this case emphasized that the appllcable state law did not 
forbid the sale of the bonds at a discount. Quoting from 
Kiernan v. Portland, 122 P. 764 (Ore. 1912), the court 
concluded that 1n the absence of such a proscription it was 
reasonable to infer "that it was the intent of the lawmaking 
power to grant . . . the entire discretion to sell at the best 
advantage possible under the circumstances." Golden Gate 
Bridge and Highway District v. Filmer, supra, LTP.2clat: 
115. 

In the absence of a provision barring the sale of industrial 
development revenue bonds at a discount, I see no reason why 
a Montana court would not follow the line of authority 
represented by the above decisions. In fact, the Act does 
speak to the sale of bonds at a discount. Rather than 
forbidding such sales, which would preclude the proposed 
sale in quest1on, the Act expressly allows the sale of 
industrial development revenue bonds at a discount. This 
was accomplished through an amendment to section 90-5-
103(3), MCA, enacted by the 1979 Legislature, Laws of 
Montana (1979), ch. 656, sec. 3. As amended, 90-5-103(3) 
provides: 

Any bonds issued under the authority of this part 
may be sold at public or private sale in such 
manner, at such time or times, and at such prihe 
above or below ~ as may be agreea upon £y t e 
lessor· -of-----rrie project or· the borrower of the 
.f~nd_§_. (Amendatory mater:la1 emphas1zed.) 

It is presumed that the Legislature would not pass useless 
legislation. state ex rel. Irvin v. Anderson, 164 Mont. 
513, 523, S25 F:2d 564 TFi74 ~fn determ1nwg the Legis­
lature's purpose in amending section 90-5-103 ( 3), MCA, as it 
did, l note also that statutes for industrial promotion 
"confer upon municipalities a much greater degree of discre­
tion than has been granted to them in the past . . . in other 
areas of municipal activities," and that such statutes "are 
to be given a libera1 interpretation in order to accomplish 
their broad social purposes." Green v. f!._1:Y of Mt. 
Pleasant, 131 N.W.2d 5, 27 (Iowa 196~ 
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By amending 90-5-103(3) as it did, the Legislature plainly 
meant to give a municipality or county the power to sell 
industrial development revenue bonds at a premium (above 
par) or at a discount (below par). The only condition 
placed on a municipality or county's power to sell its bonds 
at a discount is that the user-beneficiary must agree to 
such sale. Applying the principle that in construing a 
statute the function is to declare what is stated therein, 
and not to insert what has been omitted, Dlnphy v. Anaconda 
Co., 151 Mont. 76, 80, 438 P.2d 660 (1968 , I conclude the 
Legislature did not intend to impose any other condition on 
the power to sell industrial development revenue bonds at a 
discount. 

As the foregoing discussion shows, sections 17-5-102 and 
90-5-103(3), MCA, can be harmonized to give effect to each. 
The former refers to the compensation that is paid by the 
issuer of industrial development revenue bonds, expressed in 
terms of a rate of interest that is fixed at the time the 
bonds are issued and offered for sale. The latter refers to 
the price at which the bonds are sold, which may result in a 
yield to the purchaser that is greater or lower than the 
fixed nominal interest rate. In my opinion, the city may 
sell its industrial development revenue bonds at a discount 
even if the yield of the bonds exceeds nine percent. 

Your second question concerns a proposal whereby the user­
beneficiary of the bond proceeds would pay the bonds' 
purchaser a certain amount from its own funds to induce the 
purchaser to buy the bonds. The bonds themselves would bear 
a rate of interest within the nine percent limitation of 
section 17-5-102, MCA, and would be sold at a price that, 
taking any discount or premium into account, would result in 
a yield to maturity of nine percent or less. You have asked 
whether such a payment would constitute "interest" under 
17-5-102. 

I have concluded above that as used in section 17-5-102, 
MCA, the term "interest" refers to the fixed rate of 
interest industrial development revenue bonds bear. It 
follows that amounts paid directly to the purchaser by the 
user-beneficiary of the bond proceeds need not be considered 
as interest in applying the nine percent limitation of 
17-5-102. Even assuming that 17-5-102 limits the yield of 
such bonds, it does not follow that 17-5-102 would be 
violated by a payment of the kind you describe. 
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I reach this conclusion for two reasons. First, the Act 
contemplates that the interest on industr·ial development 
revenue bonds is the amount paid by the county or munici­
pality, out of the project's revenues, for the use of the 
bond proceeds. See sections 90-5-103(1), 90-5-106, MCA. 
The hosp.ihl, not the city, would be making the proposed 
payment. In addition, I find nothing in the Act indicative 
of a legislative intent to restrict such a payment. The 
city would receive no benefit, nor would its position be 
impaired in any way. 

THEREFORE, IT IS MY OPINION THAT: 

1. The sale of industrial revenue bonds issued pur­
suant to Title 90, chapter 5, part 1, MCA, at a 
price less than the face value of the bonds does 
not violate section 17-5-102, MCA, if the yield of 
the bonds exceeds nine percent. 

2. A payment made directly to the purchaser of 
industrial development revenue bonds by the user­
beneficiary of the bond proceeds from the user­
beneficiary's own funds need not be considered in 
applying the interest limitation of section 17-5-
102, MCA. 

~ly'~~ ....... --

. MIKE GRE LY ~< 
Attorney General 
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VOLUME NO. 38 OPINION NO. 79 

CONFLICT OF INTEREST - City officer may not sell supplies to 
city; 
MUNICIPAL GOVERNMENT - City officer may not sell supplies to 
city; 
PUBLIC OFFICERS - City officers may not sell supplies to 
city. city officers prohibited from dealing in city 
warrants; 
WARRANTS - city officers prohibited from dealing in city 
warrants; 
MONTANA CODE ANNOTATED - Sections 2-2-204, 7-5-4109, and 
7-14-4109. 

HELD: 1. A city council person violates the conflict of 
interest provisions of section 7-5-4109, MCA, by 
selling supplies to the city. 

2. An elected or appointed city official may not 
purchase a sidewalk, curb, or gutter warrant, 
provided for in section 7-14-4109, MCA, without 
violating section 2-2-204, MCA, which prohibits 
city officers from purchasing or selling city 
warrants. 

Norbert F. Donahue 
City Attorney 
P.O. Box 1035 
Kalispell, Montana 59901 

Dear Mr. Donahue: 

l May 1980 

You have requested my opinion concerning whether a number of 
specific practices contemplated by city officers may offend 
the provisions of the Montana Code Annotated that address 
conflicts of interest. I have summarized and stated your 
questions in the following manner: 

1. May a business operated by an elected city 
officer, or owned by a corporation in which the 
officer is a major stockholder sell supplies to 
the city? 

2. May an elected or appointed officer bf a city 
purchase a "sidewalk-gutter-curb" warrant issued 
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~ursuant.to section 7-14-4109, MCA, without violat­
Ing section 2-2-204, MCA? 

Section 7-5-4109, MCA, is the controlling statute re9arding 
conflicts of interest in a city such as Kalispell, which has 
a municipal council-mayor form of local government. That 
statute provides: 

The mayor, any member of the council, any city or 
town officer, or any relative or employee thereof 
must not be directly or indirectly interested in 
the profits of any contract entered into by the 
council while he is or was in office. 

This provision of the Montana Codes has been a part of 
Montana law since before the turn of the century. The 
Montana Supreme Court has only addressed the statute in two 
opinions, neither of which addresses the requirements for a 
transaction to be termed a "contract" within the context of 
conflicts of interest. 

However, the court has had occasion to address the under­
l~ing considerations of a similar question in Schumacher v. 
9.!r of Bozeman, 174 Mont. 519, 529, 571 P.2d 1135, 1141 
( 1977}. In schumacher a q:uestion arose with respect to the 
activities of a city commissioner. The court noted that a 
cit~ official 1 s position "places him on a different level of 
review regarding his bus1ness transactions, than would be 
that of the ordinary citizen." 

A recent opinion from this office addressing a similar 
conflict of interest statute recognized that courts have 
generally held monetary or proprietary interests to be the 
focus of conflict of interest statutes as opposed to merely 
abstract interests. 38 Op. Att'y Gen. No. 55 (1979). That 
opinion said such a limitation provides a clear and workable 
standard for application of the statutes. 

Turning to the transactions you described in your request, 
it is apparent that a pecuniary benefit accrues to the 
council person who is also the proprietor of, or major 
interest holder in, a business. Close scrutiny of any of 
the transactions you describe reveals an implied contract. 
But, consistent with the reasoning of prior opinions, the 
crucial factor in applying conflict of 1nterest statutes is 
the presence of a pecuniary or proprietary interest. Conse­
quently, it is my opinion that a business operated by an 
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elected city official or owned by a corporation in which the 
officer is a major stockholder may not sell supplies to the 
city. 

Turning to the second question presented, section 2-2-204, 
MCA, provides: 

The state officers, the several county, cit~, 
town, and township officers of this state, thelr 
deputies and clerks, are prohibited from purchas­
ing or selling or in any manner receiving to their 
own use or benefit or to the use or benefit of any 
person or persons whatever any state, county or 
city warrants, scrip, orders, demands, claims, or 
other evidences of indebtedness against the state 
or any county, cit~, town, or township thereof 
except evidences of lndebtedness issued to or held 
by them for services rendered as such officer, 
deputy, clerk, and evidences of the funded indebt­
edness of such state, county, city, township, 
town, or corporation. 

Your question addresses a particular type of warrant pro­
vided for in section 7-14-4109(5), MCA. The special side­
walk, curb, or gutter warrants provided for in that statute 
are not contained in either of the exceptions listed in 
section 2-2-204, MCA. They are not held by a city officer 
for services rendered and they are not evidence of the 
funded indebtedness of the city. In my opinion the proscrip­
tion against city officers dealing in warrants found in 
section 2-2-204, MCA, applies to the special sidewalk, curb, 
or gutter warrants provided for in section 7-14-4109( 5), 
MCA. 

THEREFORE, IT IS MY OPINION: 

1. A city council person violates the conflict of 
interest provisions of section 7-5-4109, MCA, by 
selling supplies to the city. 

2. An elected or appointed city official may not 
purchase a sidewalk, curb, or gutter warrant, 
provided for in section 7-14-4109, MCA, without 
violating section 2-2-204, MCA, which prohibits 
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city officers from purchasing or selling city 
warrants. 
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