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NOTICE OF FUNCTIONS OF ~DMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the Secretary of state. Proposals of the 

Department of Revenue are reviewed only in regard to the pro

cedural requirements of the Montana Administrative Procedure 

Act. The Committee has the authority to make recommendations 

to an agency regarding the adoption, amendment, or repeal of 

a rule or to request that the agency prepare a statement of 

the estimated economic impact of a proposal. In addition the 

Committee may poll the members of the Legislature to determine 

if a proposed rule is consistent with the intent of the Legis

lature or, during a legislative session, introduce a Joint 

Resolution directing an agency to adopt, amend or repeal a 

rule. 

The committee welcomes comments from the public and 

invites members of the public to appear before it or to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

The address is Room 138, State Capitol, Helena, Montana 59601. 

Montana Administrative Register 22-11/28/80 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM rule 16.8.1412, Sulfur 
Oxide Emissions -- Primary 
Non-Ferrous smelters 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 

RULE 16.8.1412 
(Sulfur Oxide Emissions-

Lead Smelters) 

TO: All Interested Persons 

1. On January 9, 1981, at 9:00 o'clock a.m., or as soon 
thereafter as the matter may be heard, a public hearing will 
be held in the auditorium of the Montana Department of High
ways Building, 2701 Prospect Avenue, Helena, Montana, to con
sider the amendment of ARM 16.8.1412. 

2. The proposed amendment replaces present rule 16.8.1412 
found in the Administrative Rules of Montana. The proposed 
amendment would delete all reference to lead or zinc smelting 
operations and would continue to regulate sulfur oxide emis
sions from copper smelters in the same manner as the existing 
rule. 

3. The rule as proposed to be amended provides as follows: 

16.8.1412 SULFUR OXIDE EMISSIONS--PRIMA.qy -N:lN-P13RR€1!15-COPPER 
SMELTERS (1) No person or-per~on~-~hatl-eatt~e7-~nffer7~t~ 
or perm~t-te-be-d±~ehar9ed-±nte-the-otttdeer-atmosphere-from 
any-eepper,-~±ne-or-~ead-smettin9-operat±on-or-any-sia9-treat
ffient-plant may cause an emission of reduced sulfur from any 
copper smelting operation in excess of the amount shown in"the 
f'ollOWlng table: 

Total Feed of Sulfur, Allowable Sulfur Emission, lb/hr 
lb/hr --Ett------gn--~---Pe--
1, 000 100 --l88 - -±88 
5,000 500 --394-----348 

10,000 1,000 --~84-----593 
20,000 2,000 1,~~8---±,888 
40,000 4,000 ~,318---1,888 
60,000 6,000 3,~18---1,888 

80,000 8,000 4,~~8---±,888 
100,000 10,000 5,~88---1,888 

Over 100,000 10,000 5,888---1,888 

(2) For a total sulfur feed input between any two con
secutive total sulfur feed inputs stated in the preceding 
table, maximum allowable emissions are shown in Figure 1 
which follows this rule and by reference is made a part of 
this rule. For the purposes Re~ee€ of this rule, total 
sulfur input "Rail must be calculatea~~'tne._aggregate sulfur 

MAR ~Otlce No. 16-2-161 22-ll/28/80 
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content of all fuels and other feed materials whose products 
of combustion and gaseous by-products pass through tho stack 
or chimney. 

(a) When two or more furnaces, ,;,.,t,.r-maefline97 -9inte!" 
bo~e9,- roasters, converters or other similar devices for con
verting copper,-~ine-er-ieod ores, concentrates, residues or 
slag to the metal or the oxide of the metal either wholly or 
in part are connected to a single stack, the combined sulfur 
input of all units connected to the stack 9hai} must be used 
to determine tho allowable emission from tho stack-;---

(b) When a single furnace, 9±nter-maehi.,e,--ninter-bex7 
roaster, converter or other similar device for converting 
copper,-~±.,e-ol"-iead ores, concentrates, residues, or slag 
to the metal or the oxide of the metal either wholly or in 
part is connected to two or more stacks, tho allowable emis
sion from all the stacks combined 9hai} may not exceed that 
-ctllowablc from tho same unit connected t_oa sinqle stack. 

(3) The effective date of this rule for existing 
operations ahail-be is June 30, 1973. For now operations, 
the effective date ahaH·-be ~:0. ,June 30, 1970. 

NO'J'E: "Figure l" referred to in subsection ( 2) of rule 
16.8.1412 is also proposed to be amended to eliminate all 
references to lead and zinc, as shown in Rxhibit "A", attached. 

4. The Board is proposing this amendment to its rule be
cause it has determined that an equal or better degree of pro
tection to public health and safety may be obtained regulating 
sulfur oxide emissions from lead and zinc smelters by propos
ing a new rule setting forth a different standard for l~niting 
so2 emissions than that retained for such emissions from 
copper smelters. The new rule, also being proposed at this 
time by the board, will set emission limitations for lead and 
zjnc swelters which will conform to requirements of Mont.~na's 
air quality control state implementation plan and assure com
pliance with Montana and federal ambient air quality standards. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to C.W. Leaphart, 
Jr., hearing examiner for the board, l North Last Chance Gulch, 
Helena, Montana, 59601, no later than January 2, 1981. 

6. C. W. Leaphart, JR., 1 North Last Chance Gulch, 
Helena, Montana, has been designated to preside over and 
conduct the hearing. 

7. 'l'he authority of the board to make the proposed amend
me-nt is based on section 75-2-lll, MCA, and the rule implements 
section 75-2-203, MCA. 

22-ll/28/80 MAR Not1ce ~lo. 16--2-161 
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copper 
M.::.xir.tul':\ allQ\J'ablc e:nission of rlf':duced sulfur fro~ prir:..ary Ag~g 
.sme:lters Anti alag ·EJ!eetme:ut :plaut:J. 

E-:rls.sion Standard Equ.1tion 

Cu: Y ~ O.l.x 

~--9.28~0.85 

Pb. 'l Q, 49i1° 77 

\/here: Y - Allo•Jable sulfur emission in pou:1.ds per hour. 

X - Total sulfur in the feed in pounds. per hOL.:r. 

TOTAL FCcD SULi'VR, lb/h< 

f.X!Jli3I'l' "A" ------- to Ml\R NOTICC NO. l6-2-l6l 

MAR Notice No. 16-2-161 22-11/29/80 
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In the matter of the adoption 
of a rule setting sulfur oxide 
emission limitations for 
existing lead or lead-zinc 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF A RULE 

(Sulfur oxide Emissions-
Lead Smelters)' 

1. On January 9, 1981, at 9:00 o'clock a.m., or as soon 
thereafter as the matter may be heard, a public hearing will 
be held in the auditorium of the Montana Department of lligh
ways Building, 2701 Prospect Avcmue, Helena, Montana, to con
sider the adoption of a rule which sets sulfur dioxide 
emission standards for existing lead or lead-zinc smelting 
facilities. 

2. The proposed rule results from splitting ARM 16.8.1412 
to remove all reference in that rule to lead-zinc smelting 
operations and placing emission standards for lead-zinc smelting 
in the proposed rule. 

3. The proposed rule provides as follows: 

RULE I SULFUR OXIDE EMISSIONS--LEAD OR LEAD-ZINC SMELTING 
FACILITIES (1) No person may cause an emissici.nOTSUIIur·-~
diox~de from a lead or lead-zinc smelter stack, as desc:ribed 
below, existing on January 1, 1980, in excess of the amount 
set forth below: 

Lead or Lead-Zinc 
Smelter Source 

Main (Sinter Machine) 
Stack 

Blast Furnace 
Baghouse Stack 

Emission Limitation 

80 tons/day 
20 tons/6 hours 

23 tons/day 
5.75 tons/6 hours 

(2) Compliance with subsection (l) of this rule shall be 
determined by source testing as specified by 40 CFR, Part 60, 
Appendix A -- Reference Methods, "Method 6 -- Determination of 
Sulfur Dioxide Emissions from Stationary Sources" (as modified 
to the satisfaction of the department) or "Method 8 -- Determin
ation of Sulfuric Acid Mist and Sulfur Dioxide Emissions from 
Stationary Sources," and the source testing shall consist of 
averaging 3 separate 1-hour tests using the applicable t.estinq 
methods, · 

(3) The department hereby adopts and incorporates by 
reference 40 CPR, Part 60, Appendix A-- Reference Methods, 
Method 6 -- Determination of Sulfur Dioxide Emissions from 
Stationary Sources and Method 8 -- Determination of Sulfuric 
Acid Mist and Sulfur Dioxide Emissions from Stationary Sources. 
40 CFR, Part 60, Appendix A, Methods 6 and 8 are federal 

22-11/23/30 liAR Not1ce llo. lG-2-161 
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rules setting forth procedures for extracting gas samples from 
the emitting source and performing tests thereon to determine 
amounts of contaminants contained in such gases. A copy of 
40 CPR, Part 60, Appendix A, Hethods 6 and 8, may be obtained 
from the Air Quality Bureau, Department of Health and Environ
mental Sciences, Cogswell Building, Capitol Station, Helena, 
Montana, 59601. 

4, The board is proposing this rule in order to make the 
department's sulfur oxide emission regulations regarding lead 
and zinc smelting facilities consistent with the emission 
limitations already adopted in Hontana's air quality control 
state implementation plan (SIP). The proposed rule will 
eliminate the need for existing lead-zinc smelting operations 
to annually seek a variance from emission regulations contained 
in the present rule, and the proposed rule will require exist
ing lead-zinc smelters to meet fixed so2 emission limitations 
which assure compliance with Montana ana federal ambient air 
quality standards. At the same time, the board is separately 
proposing rule amendments to delete reference to sulfur oxide 
standards for lead-zinc smelters in ARM 16.8.1412. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may alse be submitted to Mr. 
C. W. Leaphart, Jr., 1 North Last Chance Gulch, Helena, 
Montana, 59601, no later than January 2, 1981. 

6. C. W. Leaphart, Jr., 1 North Last Chance Gulch, Helena, 
Montana, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to make the proposed rule 
is based on section 75-2-111, MCA, and the rule implement.s 
section 75-2-203. 

By d!£ ~>V .;/k_L~ 
RITA ANN SHEEHY .~~J~~--

Certified to the Secretary of State_ k)lll)~,.. 1?
1

__L'1 fD 

MAR Notice No. 16-2-lhl 22-11/ZR/80 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule ARM 16.20.401, Plans 
for Public Water or Sewer 
Systems 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDt'IENT 

OF ARM 16.20.401 
(Public water or 

wastewater Systems) 

l. On January 9, 1981, at 9:30a.m., or as soon there
after as the matter can be heard, a public hearing will be 
held in the auditorium of the Montana Department of Highways 
Building, 2701 Prospect Avenue, Helena, Montana to consider 
the amendment of rule 16.20. 401. 

2, The proposed amendment replaces present rule 16.20.401 
found in the Administrative Rules of Montana. The proposed 
amendment would generally revise the existing rule in its 
entirety, updating it and allowing deviations from general 
engineering standards of the rule under limited circumstances. 

3. The rule as proposed to be amended provides as follows: 

:t0.'""21:t'.-4iT:t--~-FOR- "i>UBL-:te-~-{ffi- -&BWBR- -&-'J.S..'l!l>M-
f-l,}- -Eef<!>"~-'"1"'""~~~t-~t-J::Ofr-e-f.-a--..eW' 

p-~1-~ -wa-wr- -G-r--&eWe-~ -s.y.s.~,. -G-1'- '""""""~"' -oo.l..t..o.JO.a.t.i.ol+ -G-10- .......,._~
s-~ -G-f. -iH+ -e-JE-i-s-J..~ -p-~1-~ -wa-t;e.~ -GoP. ~)0. -%~,....a-n. ~.:i.n.
ee-P.~ -P-eF>G-1'-J.. -a-~ -lor),.~ -~1'-}'- -p-1-a-fl.& -a-l'l<i -Si*'Gi-P.i-Ga-J..~s
~l'--J..ae~~l-i-s-~t;e.}'--G-l'--~l'--&y-s~-~1-1--G&-s~emi-J..~-t;e. 

~:-ae~r~J..-~l'--Fe-¥:kew-~~1"<3-¥a-1-r--~r--sewe-P.-1-~,.
<ie-J..a-i-:hed--p-l<t-!ffl"-a-l'l<i-p-1"<3-P.i,.l-e&-~1-1--<--¥-=¥i-<ie4r 

f-&~-~~-ree&~J..-e-P.-p-~~&~-~i-P.:k>a-~~r-~-~
J"irl'-~~i:--&ITa-1-1--l'tG-J..i-i'-')'--J..He-~l'-&G<'!--~>ri-H-l-i-~-G-G.~')'-&-i-P.-~-m~t;e.JO.i.a,.], 
i-s--~t-i-s-P.ae~l'-}'-r-a-~-:i,.P.-r-tG-1:-r--~>r!Ta-1:-~i-1:-~~1--:i,.~~~~~~-i-& 
P.e<ftt:i-l!'e<i. 

f-~ )---:t-P. ~i-J..i-s-~1- -i-~»FffittJ..i-s-~ -i-s- -ReedeG r -HG- -f'.ttP.tJ<e..~;
j't~s-s-i-~....wi-1-1--~~-tt~'e-i-1--a-1-1--req-a&&1:-e4-i-~~Fffitt~~~-b& 
P.eee :i,.'\i'e<i" 

f-4~--'Pfte~Fe-HelT""i-¥e--e-r-tq-i-~l"-i-r-tq--F€-]*>P.~-G~-l"FGf><3-S<=d 
wat;e.p. -e-1"--~l" -s-y-s-eems- -s-R,a-J:-1--~ -J..y-]i>CWr i-t-t;e.~ -e~ -le-1:-t;e.r-s-:i,.:-.i 
!"Cl:[3'el!'- -a-ftcl. -'e-fte. -Softee'e-So -f. i-P!lt 1-y -Jae.ttl'l<i -~t.f.te.p. r- -l-P. -t.f.te -l"la.~:;. 
crl"e- -se-11=1-y- -~1'- -t-he -e-JE-E€-R-&ie-JT -e-f. -t.He- -e-'*i-&~:i-r-tq- -s-ys-~,. -<'>~1-·r
,.tteft -i->t ktftltaeie->t -a-s- -i-s- -~s-s-a-P.y--~P. -~He- -eGffi!3'Fe-M~&~~ -G-.t'-
1:-fie-1"1-a->ts--s-ha-1-1--~-p.eq-tti-l!'e<i-i-R--t-He--~~r-1:-r 

fa-}---~f.te~I"Fefte.R-&i-ve-Fe-~P.~-a-l'l<i-l"l-a-~&-a-R-G-s-~i-P.~~
eie->t"'-~~-a--I"~~S<=G~a-t-e~-s-y,.t-em-&fta-1-1--ae-~~li'tt:l"-eG-i->t~~
ee~a->tee-~>r~1:-h-~fte.-~P!lttt~~~-ep.i-j,.eP.i-a--~~-~F~~-~~-t.&e

~eemmelTcl€4-&t-a->tcl~~&-~~~~1:-el"~P.*&-]'tr-e~a-JO-eG-~y-t-he-G~~a-t-

22-ll/2fl/80 MAR Notice No. 16-2-162 
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~akes-H~~er-M~ss~ss~~~~-R~~er-Bo~rd-o£-S~~~e-S~n~t~ry-En9~n
eers-~n-i9~~~-or-sttbse~ttent-ed±~±ons7 

~bt--~he-eom~rehens~~e-re~ort-~nd-~t~ns-~nd-s~eeif±ca
tions-£er-sew~9e-systems-sh~it-be-pre~ared-±n-aceordanee 
w±tk-the-form~t-and-er±ter±a-set-forth-±n-the-i99t-Re~iaed 
~ersion-e£-the-Reeommended-Standards-for-Sewa9e-works-or 
sttbae~ttent-edit±ons7 

~5t--sm~tt-w~ter-systems-£or-domeat±e-attppty-w±thont 
pro~±s~ens-fer-£~re-f±9ht±n9-er-~rr±9~t±on-ftowa-m~y-ttae-an 
atternate-deai9n-for-am~tt-w~ter-systems-~a-set-£orth-±n 
~~he-Bes±~n-o£-sm~it-W~ter-Syatemsll-by-croaeph-A7-S~t~ato, 
crr7 7 -P~E7;-prodtteed-by-the-He~ith-Edne~t±on-Ser~±ee~of-the 
State-of-New-¥ork-±n-i956. 

~6t--~e-the-e~tent-praet±e~bte7-a-~eraon-ah~it-~~o±d 
toe~t±n9-p~rt-or-aii-o£-the-new-or-exp~nded-f~e±i±ty-at-a
s±te-whieh-. 

~~t--±s-anbjeet-to-~-a±9n±f±e~nt-r±ak-from-earthqnakea, 
ftoeda;-f±res,-or-other-d±aasters-wH±efi-ee~ia-ea~se-a-ereak
aown-ef-tfie-~nb±±e-water-system-er-a-pert±eR-tHeree£7-0r 

~et--e~eept-£er-intake-strnetnres-and-senree-wei±s 7-is
witfiin-the-£ieed-pi~in-o£-~-i66-ye~r-f±eed7---water-we±is 
iee~ted-±n-tfie-±66-ye~r-fioed-piain-shaii-h~~e-the-eaa±n9 
e~tended-at-ie~st-fonr-feet-~bo~e-the-ma~±mttm-h±9heat-£ieod 

ete~~t±en7 

16 . 2 0 • 4 01 PIANS FOR PUBJTC T·'fi~R SUPPLY OR ~-JAS'J'F:V.JA'Il·.H SYS'J'EI'l 

(1) The purpose of this rule is to assure the protection 
pui5TI£"--ru;-a!th and the guahty or state waters by requlrlng·· 

ent review and a roval of lans and speclflcatlons tc>r 
siting, construction, operation and modlficatlon o pub lC 
water supply systems and waste wato=__::_ systems .. prlor to __ the -· 
beginning of construction-

(2) As used in this rule, the following definitions 
apply in addition to those ln sectlon 75-6-102, MCA. 

ill "Applicant" means a person who submits plans af!.cl_ 
~ecifications for approval pJ.!rsuant to this rule.n 

(b) "Public sewage system" means a system for collec
tion, transportation, treatment or disposal of sewage that 
is designed to serve or serves ten or more families or 25 
or more persons for a period of at least 60 days out of the 
calendar year. 

(c) "Sewage system" means a device for collecting or 
conducting sewage, industrial wastes, or other wastes to an 
ultimate disposal point . 

.l_d) "Subsurface sewage treatment system" means the 
method of sewage treatment in which the effluent is applied 
to the soil or supsoil. 

(e) "\1Cls'c.ewater" means either any combination of 
sewage, industrial waste. or other wastes. 

HAR i'lotl.ce No. 16-2-162 22-11/28/80 
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(f "wastewater system" means a public sewage system 
or other system that co lects, transpor s, rea s or :Lsposes 
Qf_industrial waste~~ 

ll l Before the applicant commences the co'1struct:lon, 
alteration or extension of a public water supply system or 
wastewater system, he shall submit an engineering report 
along with the necessary plans and specifications for the 
system to the department for its review and written approval. 

La) The engineering report, plans and specifications 
for a public water supply system shall be prepared and~gned 
by a professional engineer in accordance with the format and 
criteria set forth in the Great Lakes Upper Mississippi River 
Board of State Sanitary Engineers Recommended Standards for 
~ater Works, also known as the Ten State Standards, 1976 
edition, published by the Health Education Service, Inc., 
P. 0. Box 7126, Albany, New York, 12224. 

( i} The board horeby adopts and incorporates herein 
by reference the Great Lakes-Upper Mississippi Rivor Board o-f~
§..tate Sanitary Engineers, Recommended Standards for Waterworks, 
1976 edition, also known as the "Ten State Standar~ pub 
lishcd by the Health Education Service, Inc. "Ten State 
Standards" is a like publication setting forth the requlre
~ents for the design and preparation of plans and specif1ca:.. 
tions for public water supply systems. A copy of the~~6 "Ten 
State Standards" may be obtained from tho Water Quality Bureau, 
Department of Health and Environmental Scie-nces, Helen2~-;-~ 

(b) The engineering report, plans and specificati.on-Sfor 
a wastewater system shall be prepared and des~_ned by -~'-
~rofessional engineer in accordance wit~ the format and 
~riteria set forth in the Great Lakes-Upper Mississippi 
River Board of State Sanitary Engineers Recommended Standards 
for Sewage works, also known as the Te-n State Standilrds·,·-~ 
edition, published by the Health- Education Service, Inc:·;·-p-;-o_ 
~ox 7126, Albany, New York, 12224. The c~eer1ng repor~~---
~lans and specifications for a wastewater system shall ~ 
be designed to ensure the safety of the public health and 
compliance with the Montana Water Quality Act, sections 
75-5-101 et seq., MCA, and rules adopted pursuant_thereto. 

(i) The lXBrd hereby adopts and incorporates herein 
by reference the Great Lakes-_Dpper Mississippi River Board of 
State Sanitary Engineers, Recommended Standards for Sew.-age 
Works, 1978 edition, also known as the "Ten State Standards", 
~ublished by the Health Education Service, Inc. '"Ten State 
Standards'" is a like publication setting forth th-ereguire·::-
ments for the design and preparation of plans and speciflca
tions for sewage works. A copy of the 1978 ''Ten State · 
Standards" may be obtained from the Water Quality _ _!lurea_ll_r_ 
Department of Health and Environmental Sciences, Helena, MT. 

(c) A subsurface sewage treatmGI:;-:t-sistem may be designed 
in accordance with publications such as, "Manual of Septic Tank 
Practice" by u.s. Department of Health, Education and Welfare, 

22-11/23/80 MAR Notice No. 16-2-162 



-2958-

"Treatment and Disposal of Wastewater from Homes by Soil 
Tnf1 Jtrat1on and Evapotrans!.'iratl.on" _Qy-::-::EJ:fred P-. Bernh9~t, 
"Wastewater Treatment systems fo..r___.R_tUE} ___ !:Q!l\lll11_Dj,_t_:bes " __ _Qy 
Goldstein and Moberg. or Bulletin 332 __ ."Septic__'I!:!!2.~-.. ~.Y · 
Cooperative Extension Service, Montana.~tat~~iversity, 

(d) The department may grant a deviation from the 
standards referenced in subsections ( 3) raT ana\Ei~tnis 
rule when the design engLneer for the System has dem~ratcd 
to the satisfactLon of the department that -strLct adherence 
to the standards of this rule is not necessary to~c_<j:__ 
public health and the quality of state waters,_ 

(e) The applicant must identify to the department's 
satisfaction that a legal entity exists which is respons1Lblc 
for the ownership, maintenance, operatLon and perpetuatLon-
of the public water supply system or wastewater system~==--

(4) The department may issue a written approyal for a 
~ublic water supply system or wastewater system if it deter
mines that the engineering report, __ plans an_('l spe£~jLcatLons 
are complete and the applicant has complied with all pro~ 
sions of this rule. --------------------------

(a) The department's~:'al of a p~!Jlic W<:ter supply 
system may set forth conditions of approval which may include 
but shall not be limited to thO~§. Speci :f'yinq li~jts Orl quan_tf
ties available for irrigation and fire flows, limited storag~, 
standby power sources, and pea~ flows. __ .... " __ _ 

(b) The department's approval of a ':'astcw~t:§r sys_tem!"~Y 
set forth conditions of approval which may include b~~-~hal~ 
not be limited to expected performance characteristics and 
E_erformance limitations such as operations.,___E:taffing, _ __financ:
inq, wastewater loads, standby power ~nd acc2ss. 
~ Unless the applicant has commenced the construction, 

alteration, or extension of a public water .,.:;upply.oi ·wastew~!=-e_r_ 
system within 2 years after the departmc!_lt has issued __ its 
written approval, the approval shall be deemed vo_~c!_ and an_ 
engineering report, plans and specifications ~hall be _E.~ 
submitted as required by subse_~ion l_3L_Qf__!_his rul_::_,__ 

(6) Within 90 da~ter the _ _<:;onstructiol)_. extet:_l_sion_or 
addition of a public water supp~~_§'_m or --~-astewater system 
has been compl_eted, the project engineer _sh_all certify t~ __ the 
department that the construction, alteration, or extension · 
was completed in accordance with the plans and __ specLfLcations 
approved by the department .. '!'his c"'rtif~ation _ _:;J:l_<'tll_be 
accompanied by a complete set_of "as built" dra\u!~~igned 
by the project engineer and an opera_tion and mair~_tenancr::._ll1anual 
if applicable. 

(a~ The department may require !chat chemical_ analys.§:_':'.L 
microbiological e~aminations, fl9w tests, pressure tests"
treatment plant performance records Ol; _ _9_j:her~asure§_QL 
12erformancc for a pub lie water ,;tJQElY_ __ Q.:t:-""'.§.t:.~a ter __ §~§..!Tl 
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bc. conducted by the applicant to substantiate that the system 
complies with the criter1a set forth in the engineerin~ 
report, plans and specifications. 

4. The l:oard is prop0sing the amendments to this 
rule in order to generally revise the rule. The revision 
would in part update the standards and allow deviations from 
the standards under limited circumstances. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to C. li'. 
Leaphart, Jr., 1 North Last Chance Gulch, #6, Helena, Montana, 
59601, no later than January 3, 1981. 

6. C. w. Leaphart, Jr., has been designated to preside 
over and conduct the hearing. 

7. The authority of the board to make the proposed 
amendments is based on section 75-6-103, MCA, implementing 
sections 75-6-103, 75-6-104, and 75-6-112, MCA. 

By~LtZ~~.L 
RTA ANN SHEEHY ~ 

Certified to the Secretary of State November 17, 1980 

22-11/28/80 l~R N0t1ce No. 16-2-162 
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BEFORE THE BOARD OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 32.15.208 (concerning 
the duties of and compensation 
for State Market Veterinarians 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDHE~T OF RULE 
32.15.208 DUTIES OF STATE 
APPOINTED !1ARKET VETER
INARIANS. 

l. On December 19, 1980 at 1:00 p.m. a public hearing 
will be held in room 319 of the Department of Livestock, 
at Helena, Montana, to consider the amendment of rule 32.15.208. 

2. The proposed amendment replaces present rule 
32.15.208 found in the Administrative Rules of Montana. The 
proposed amendment would eliminate payments hy the Department 
,,f Liveslo~k to Slate Market Veterinarians for inspection 
serviced at livestock markets. The requirement for, duties 
of; and, state authorization of State Market Veterinarians 
will continue as mandated but the expense of the State 
Market Veterinarian will be an obligation of the livestock 
market. 

3. "!'he rule as proposed to be amended provides as 
follows: 

};L.l.5.....1..0.a __ D.lli.l£5__0E.__5TATE A P P8 + Nl'FB A I ITt:! OR l.ZElJ._MARKJIT_ \l.E'I'"" 
t:.RINARIANS A veterinari<m, r_r:ovided~_!h§_e_){])_~!lSe,.....Q.f.._ili.e 
livestock. market ._Qill. authorized atHI f'Bitl by the nontana 
department of livestock, animal health division must inspect 
all livestock coming into livestock markets, make and keep 
records of the proper disposition of any animal showing 
evidence of disease or any animal condemned by the Montana 
department of livestock or the United States department of 
agriculture and determine the brucellosis status of all 
female cattle and bulls. He is responsible for providing 
that oll livestock sold and moved from the market have 
complied with the disease control regulations of the Montana 
department: of livestock, animal health division. He is also 
responsible for the enforcement of the rules contained in 
this sub-chapter. (History: Sees. 81-2-102, 81-H-231 MCA; 
IMP, Sees 81-2-102, 81-ll-231 MCA; Eff. 12/31/72; ENE.RG AMD, 
liTf. 8/LS/75; AMD, Eff. ll/4/75.). ~- ---

4. The Ciepartment is proposing this amendment to its 
rule mainly because of budget deficits. However, to maintain 
the necessary quality inspection services now being provided, 
all present service mandated by law and administrative rLtle 
will remain in effect. 

5. Interested persons may present their data, views 
or arguments either or!'l.lly or in writing at the hearing. 
Written data, views or arguments may also be submitted to 
James W. Glosser, D.V.M., Administrator & State Veterinarian, 
Department of Livestock, Capttol Station, Helena, l1ontana 

M.'\P- Uotl.CC :lo. 32-2-31 2:.'-ll/28/P.O 
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59601, no later than December 28, 1980" 
6. One member of the Board of Livestock, the department 

Administrator, or the department's attorney will preside over 
and conduct the hearing. 

7. The authority of the agency to make the proposed 
amendment is based on section 81-2-102, 81-8-231, MCA, and 
the rule implements section(s) 81-2-102, 81-U-231, MCA 

tft-a'J.t! ~~~ R BERT G . BARHELMES s 
Chairman, Board of Livestock 

Certified to the Secretary of State November 18, 1980. 

22-11/23/80 MAR e<otl.ce tlo. 32-2-84 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 

IN THE MATTER of the proposed 
amendment of ARH 40.32.414 
subsections (3) and (4) con
cerning examin0tions. 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 40.32.414 (3) (4) 
EXAMINATIONS 

NO PUBLIC HEARING CONTEMPLATED 

l. On December 28, 1980, the Board of Nursing Home Adminis
trators proposes to amend subsections (3) and (4) of ARM 40.32. 
414 concerning examinations. 

2. The proposed 0mendment will delete subsection (3) 
in its entirety and Wlll amend subsection (4) (a), (b) and (c). 
The complete text of the rule is located at p0ge 40-584 of 
the Administr0tive Rules of ~lontanJ. The proposed amendments 
will read as follows: (deleted matter interlined, new matter 
unuerlined) 

"40.32.414 EXAMINA'l'IONS .... 
(3) A~pt±eant-m~~t-~~e~±cle-a-~eeent-phete9~e~h-ap~~ex±

mate±y--~-±f~-x-~-±f~E-±n-~±~e-e£-head-and-eheti±de~~-en+y. 
-~4t--Any-ene-e~-a-ee~±nat±en-ef-tThe following will 
establish eligibility for admission-to the examinat1on: 

(a) at-±east-an-Aaeee±ate-9e9~ee-e~-±te-eqtl±~a±ent 7 
±n-fies~i~a±-e~-RM~SiR9-heme-admin±st~atien7 -stlbjeet-te 
bea~cl-apl',.eva± .~-~~-~ollege> in business administra
tion; and 
~ ~,.eeentin~-ew±denee-sat~efeete~y-te-tfie-bee~d-ef
~~ff±e±ent-eaMeat±en7-tre±n±n9-e~-e~l'er±enee-±n-the-fe~e-
9ein9-f±elcls-te-aam±n±ste~ 7 -stlpe~~±ee-and-mana9e-a-±en9 
te~m-ea~e-faei±±t'!'7-ancl 1~>::_s .of _ _gxperience under.<'\ 
!_i cense9._n urs l_t:l.9__bomc admi n is tl' a to r .. Q£....bg_,;~a 1_ 
administrator. 
~{er--1'e~~-el'-tfie-±ast-~±~-yea~9-ae-an-aclminiet,.ate~-e~ 
aee±etant-in-a-±ieeneed-fiea±tfi-ea~e-fae±t±ty~ .. 
3. The board is proposing the amendment to clearly define 

requirements for admission to the nursing home administrators 
examination with regard to education and experience. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Bo0rd of Nursing Home Administrators, Lalonde Building, Ilclcna, 
Montana 59601 no later than December 26, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or 0rguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Nursing Home Administrators, 
Lalonde Building, Helena, Montana 59601 no later than December 
26, 1980. 

6. If the board receives requests for a public hearing 

~~R NOTICE NO. 40-32-16 22-11/23/flO 
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on the proposed amendment from either 10% or 25, whichever 
is less, of the persons who are directly affected by the pro
posed amendment; from the Administrative Code Committee of 
the legislature; from a governmental agency or subdivi,sion; 
or from and associatio~ having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the J:1onta;~a 

Administrative Register. 
7. The authority of the board to make the proposed amend

ment is based on section 37-9-201 (l), MCA and implements sec
tions 37-9-203 (l), 301 and 304, MC/\. 

BOARD OF NURSING HOME 
ADMINISTRATORS 
MRS. H.E. GERKE, CHAIRMAN 

Certified to the Secretary of State, November 18, 1980. 

22-ll/28/80 MAR t~Otice No, 40-32-16 
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BEPORE THE DEPARTMENT OF HEVENU~ 

OF ?HE STATE OF ~1CltiTA!lA 

IN THE MATTER OF THE 
AMENDMENT OF RULE 42.19.202, 
~elating to application 
deadlineH fo~ p~operty 

tax ~elief. 

TO: All Inte~ested Persons: 

NOTICE OF PROPOSED AMEllDMENT 
OF RULE 42.19.202, relating to 
application deadlines for 
p~operty tax ~elief. 

NO PUBLIC HFAFUNG CONTEr-lPLA'l'ED 

1. On December 29, 1980, the Department of Revenue proposes 
to amend Rule 42.19.202, relating to application cleadlinet> ro~ 
property tax relief. 

2. The rule as proposed to be amended provides as follows: 

42.19.202 APPLICATION DEADLINE (1) (a) Except as p~ovirlcd 
in subsection (2), all completed applications for relief under 
Chapter 698, Laws of 1979, must be retut'ned not later than the 
second Friday in December of the yeat' fo~ which t'elief is sought 
to the county assesso~ of the county whet'ein the property to 
which the relief is granted is located. 

(b) Applications that at'e mail eel to the county assessor' 
must be postmarked not later than the second Friday in December. 

( 2) (a) In those cases where tax noticec; at'e released later 
than November 15, the depa~tment may extend the deadline fot· 
applications for up to 30 days afte~ the date of release if the 
department determines that an extension is needed to provide a 
reasonable oppo~tunity for taxpayers to apply for relief. 

(b) The di~ector may accept applications after the deadline 
provided fo~ in subsection (1) upon a showing by the applicant 
or good cause for failu~e to comply with the dearlline. 

3. In order to permit the acceptance of late applications 
fo~ tax relief when there exists good cause fot' failu~e to 
comply with the filing deadlines, the proposed amendment grants 
authority to the director to accept late applications upon a 
satisfacto~y showing of good cause. 

4. Interested persons may submit their data, views, or 
at'guments concerning the proposed amendment in writing no late~ 

than December 26, 1980, to: 

Laurence Weinbet'g 
Legal Division 
Department of Revenue 
Mitchell Building 
Helena, Montana 59601 

5. If a pe~son who is directly affected by the p~oposed 
amendment wishes to express his data, views, and at'guments 

MAR NOTICE NO. 42-2-170 22-ll/28/80 
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orally or in writing at a public hearing, he must make written 
request for> a hearing and submit that request along with any 
written comments he has to Laurence Weinberg at the addr>ess 
given in par>agraph 4 above no later then December 26, 1980. 

6. If the department receives request for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons directly affected; from the Revenue 
Oversight Committee of the Legislature; from a governmental sub
division or agency; or from an association having not less than 
25 members who are directly affected, a hearing will be held at 
a later date. Notice of the hearing will be published in the 
Montana Administrative Register. Ten percent of those persons 
directly affected has been estimated to be at least 25 based 
upon the number> of persons receiving property tax relief. 

7. The authority of the department to make the proposed 
amenrlment is based on 15-1-201, MCA. The rule and its amendment 
implement Chapter 698, Laws of 1979. 

c "t' tt: _, _j_t /l y;-( {/ ' --~~~ 
MARY~: zyRAIG, ~ector 
Department of ReUenue 

Certified to the Secretary of State 11-18-80 
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BEFORE THE WORKERS' COMPENSATION COURT 
OF THE STI\TE OF MONTANA 

In the matter of the 
adoption of amendments 
1\RM 2.52.201, 2.52.202 
2.52.204, 2.52.206, 
2.52.207, 2.52.208, 
2.52.209, 2.52.210, 
2.52.212, 2.52.213, 
2.52.214, 2.52.215, 
2.52.219, 2.52.222 and 
2.52.225. 

NOTICE OP ADOPTION OF I\HENDI"£NTS 
TO 1\RM 2. 52 . 2 0 l , 2 . 52 . 2 0 2 , 2. 52 . 2 0 4 , 
2.52.206, 2.52.207, 2.52.208 
2.52.209, 2.52.210, 2.52.212, 
2.52.213, 2.52.214, 2.52.215, 
2.52.219, 2.52.222 and 2.52.225. 

TO: All Interested Persons 

l. On October 16, 1980 the Workers' Compensation 
Court published a Notice of Proposed Amendments of A~~ 
2.52.201, 2.52.202, 2.52.204, 2.52.206, 2.52.207, 2.52.208, 
2.52.209, 2.52.210, 2.52.212, 2.52.213, 2.52.214, 2.52.215, 
2.52.219, 2.52.222 and 2.52.225 of the existing procedural 
rules of the Workers' Compensation Court at page 2684 of the 
1980 Montana Administrative Register, Issue No. 19. 

2. The Workers' Compensation Court has adopted the 
amendments to ARM rules as proposed with the following 
change: 

2.52.208 TIME AND PLACE OF TRIAL GENERALLY 
·---Sectlons (l) through (5) as prevlously 
noticed on October 16, 1980. 

(6) Upon receipt of a petition meeting the 
requirements of these rules, the Court will set a 
trial fe~-the-a~ea-whe~e-the-aee~~ent-eee~~~e~ 
date at the time anq in the place designated in 
subsections (3) and (4) of this rule and at a time 
that will allow 30 days notice ~o be given of the 
trial. Hewe¥e~7 The Court may, for good cause, 
hold a trial over-to the next regular trjal date 
in or for the area. 

3. No public hearing was held but interested parties 
were asked to submit their data, views or arguments to the 
Court in writing by November 15, 1980. No comments were 
received. 

(_iL/l~tZ i ,(;;_:__J/.£t:_ __ _ 
JUDGE 

CERTIFIED TO SECRETARY OF S'l'ATF ___l/.-·ll 1/ lf_'_l_ ----,Lj~_rfi._, __ 
Montana AdJ,lin~stratlVe Reg1.ster 22-ll/29/~() 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE 0F MONTANA 

In the mat':er <Jf the amendment 
of rules '6.16.802, 16.16.803, 
16.16.804 pertainir.·r lo the 
collectio.· and disposition of 
fees for the review of 
subdivisli-)}~s 

NOTICE OF AMENDMENT 
OF RULES 

16.16.802, 16.16.803, 
and 16.16.804 

l. Un .1'\ua.;st r~ i980, the Department of Health and 
Environme·,t~J Sciences ;ublished notice of a proposed amend
ment to n•ks 10.·_·S.8C..: .. lii.ll .. 803 and 16.16.804 concerning 
the colluctio: i'·:·,j disposition of fees for the review of 
subdivi~·-;m;o ... : rages 2442 through 2445 of the 1980 Montana 
Adminiscrat1'1e Register, issue numbQr 16, and heari.ng was 
held en S<'ptemher 30, 1980. 

2. The Department has amended the rules as proposed 
except for the following changes: 

16.16.802 Same as proposed 
16.16.803 Same as proposed 
16,16.804(1) (a)--(f) Same as proposed 
(2) Same as proposed 
(2) (a) Two dollars ($2) per parcel for subdivisions 

containing over 5 o~-£ewe~ parcels with individual sewage 
treatment systems. 

(b) Same as proposed 
(3), (4), (5) Same as proposed. 

3. Comments and testimony were received from a few 
persons. Summaries of comments received in addition to the 
Department's responses are set forth below. 

Comment: The Lewis and Clark City-County Board of 
Health stated that all of the amendments as proposed will 
produce only a negligible increase in the reimbursement for 
subdivision review to local health departments, including 
the increased reimbursement to local health departments for 
their review of mobile homes or trailer parcels. 

Response: The Department has not changed any of the 
amounts to be reimbursed to local health departments in 
response to the Lewis and Clark City-County Board of Health's 
general comment. Increased reimbursement to the local health 
departments would severely impact the Department's ability 
to perform its statutory duties and would create an undue 
impact upon the Department's Subdivision Rureau's budget. 

Comment: The Cascade County City-County Board of Health 
stated that they were in general agreement with the Depart-

22-ll/28/80 Hontana Administrative Register 
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ment's proposed amendments and also proposed that "local 
health departments be reimbursed $10 for their review of 
subdivisions with over 5 parcels with public water and sewer 
not included within master plan areas . 

.Response: An increased reimbursement in this category 
to the local health departments would severely impact the 
Department's ability to perform its statutory duties and would 
create an undue impact upon the Department's Subdivision 
Bureau's budget. 

Comment: Mr. Thomas J. Wing of the Resource Engineers 
and Associates commented that 16.16.804(2) (a) should address 
five or more parcels and not five or fewer parcels. 

Response: The Department acknowledges this error and 
has made the necessary correction. 

i/ ·,-1-
;Jln P 1 ;t. 

A. C. KNIGHT, M.D., DLrector 

Certified to the Secretary of State Nollr!M.bl" V )71 /9'{(..; 

Montana Administrative Register 22-11/28/80 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

IN THE MATTER of Adoption of 
Rules Prohibiting the Use of 
Automatic Adjustment Clauses 
1n Utility Rate Schedules. 

TO: All Interested Persons 

NOTICE OF ADOPTION OF RULES 
PROHIBITING USE OF AUTOMATIC 
ADJUSTMENT CLAUSES IN ' 
UTILITY RATE SCHEDULES. 

1. On September 11, 1980, the Department of Public 
Serv1ce Regulat1on published notice of a proposed adoption of 
new rules which would proh1bit the use of automat1c adJustment 
clauses .Lil utility rate schedules at page 2551 of the 1980 
Montana Administrative Register, 1ssue number 17. 

2. The Commission has adopted the rules as proposed. 
Rule I. 38.5.1701 DEFINITION (No change). 
Rule I I. 38.5.1702 AUTOMATIC ADJUSTMENT CLAUSES 

PROHIBITED (No change). 
3. The Department received one comment endors1ng the 

rules as proposed. 

CERTIFIED TO THE SECRETARY OF 18, 1980. 

22-11/23/80 l!ontana Adnunistrative Register 
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STATE OF MON'rANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF NURSING 

In the matter of the Amendment.s) 
of ARH 40.30.403 concerning re-) 
examination for registered ) 
nurses; 40.30.404 concerning ) 
re-examination for practical ) 
nurses; and 40.30.1002 through ) 
40.30.1009 conceming standards ) 
for Montana schools of practi- ) 
cal nursing; and adoption of a ) 
new rule concerning these ) 
standards. ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENTS OF ARM 
40.30.403 RE-EXAMINATION
REGISTERED NURSE; 40.30.404 
RE-EXAMINATION - PRACTICAL 
NURSE; 40.30.1002 through 
40.30.1009 STANDARDS FOR 
MONTANA SCHOOLS OF NURSING 
and ADOPTION OF 40.30.1010 
EVALUATION (concerns the 
standards for schools) 

1. On October 16, 1980 the Board of Nursing published 
a notice of proposed amendment and adoption of the above stated 
rules at pages 2731 through 2737, 1980 Montana Administrative 
Register, issue number 19. 

2. The board has amended and adopted the rules exactly 
as proposed. 

3. No comments or testimony were received. 

BOARD OF NURSING 
JANIE CROMWELL, R.N., PRESIDENT 

Certified to the Secretary of State, November 18, 1980. 

Montana Administrative Register 22-11/28/80 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF PUBLIC ACCOUNTANTS 

IN THE MATTER of the Proposed 
amendment of rules 40.52.402 
concerning examinations; 40.52. 
403 concerning out-of-state 
candidates for examination; 
40.52.404 concerning examlna
tion credit for out-of-state 
candidates; 40.52.405 concern
ing consecutive examination re
quirements; 40.52.407 concern
ing qualifications for registra-) 
tion as licensed public account-) 
ants; 40.52.408 concerning ) 
equivalent education; 40.52.409 ) 
concerning accounting experience) 
requirements; 40.52.410 fee ) 
schedule; 40.52.411 concerning ) 
annual licenses to practice; ) 
proposed repeal of ARM 40.52. ) 
412 concerning registration of ) 
office/partnerships and profes- ) 
sional corporations and 40.52. ) 
413 rules of professional con- ) 
duct; and adoption of new rules ) 
concerning committees; reciproc-) 
ity; previous applications in ) 
effect; rules of professional ) 
conduct; and rules for continu- ) 
ing education. ) 

TO: All Interested Persons: 

NOTI!_'E OF AMENDMENT OF ARM 
40.52.402 EXAMINATIONS; 40. 
52.403 OUT-OF-cTATE CANDI
DATES FOR EXAMINATION; 40.52. 
404 EXAMINATION CREDITS -
OUT-OF-STATE CANDIDATP.S; 40. 
52.405 CONSECUTIVE EXAHINA
TION REQUlRE~ENTS; 40.52.407 
QUALIFICATIONS FOR REGISTRA
TION AS LICENSED PUBLIC 
ACCOUNTANT; 40.52.408 EQUIVA
LENT EDUCATION; 40.52.409 
ACCOUNTING EXPERIENCE RE
QUIREMENTS; 40.52.410 FEE 
SCHEDULE; 40.52.411 ANNUAL 
LICENSES TO PRACTICE; PRO
POSED REPEAL OF 40.52.412 
REGISTRATION OF OFFICE/PART
NERSHIPS AND PROFESSIONAL 
CORPORATIONS; 40.52.413 RULES 
OF PROFESSIONAL CONDUCT; and 
ADOPTION OF RULES 40,52.203 
COMMITTEES; 40.52.415 RECIPRO
CITY-- OTHER STATES; 40.52.416 
PREVIOUS APPLICATIONS IN 
EFFECT; 40.52.601 through 
40.52.616 RULES OF PROFESSIONAL 
CONDUCT; and 40.52.801 through 
40.52.827 RULES FOR CONTINUING 
EDUCATION 

l. On September ll, 1980, the Board of Public Account
ants published a notice of public hearing on the proposed 
amendments of most of its present rules ARM 40.52.402 through 
40.52.413 and for the adoption of new rules at pages 2553 
through 2582, Montana Administrative Register, issue No. 18 
of 1980. This notice was amended on September 25, 1980, at 
page 2627 of the Register. 

2. Approximately 20 individuals appeared at the hearing 
and another 9 mailed written comments to the Board. Of those 
appearing at the hearing, all but 3 either made no comment 
or spoke generally in favor of the proposed action. One of 
the letters was also in favor of the proposed action. The 
comments which could be characterized as adverse are 

22-11/28/80 Montana Administrative Register 
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summarized with the Board's response as follows: 

Comment: Some certified public accountants employed 
full-time in state government questioned ,,,hether such employ
ment should necessitate meeting the full c.p.e. requirement. 

ResfOnse: As other state employees countered, the 
ability to append the initials C.P.A. to one's name is a 
privilege which is of value to the user and which affects 
the public perception of his or her opinions. This is 
sufficient reason to require c.p.e. requirements of such 
persons. However, licensees not working at accounting func
tions at all may seek exceptions from the requirement under 
proposed rule VI (Hardship Exceptions). (40.52.806) 

Comment: A prospective candidate for re-examination 
questioned the wording of rule 40.52.405 as proposed to be 
amended in subsection (3) (b). His concern was that he might 
be required to participate in a continuing education program 
to which he could not gain admission. 

Response: The Board's intent is that candidates for re
examination demonstrate in one of three possible ways that 
they have undertaken additional study since failing the exam: 
either by enrolling in more college courses in accounting, 
or by enrolling in a correspondence course tailored for ex
amination candidates, or by enrolling in continuing education 
programs. To clarify that not all three requirements are 
simultaneously imposed, the rule is amended to insert the 
disjunctive "or" between (ii) and (iii). 

Comment: The status of retired, inactive licensees who 
neither complete c.p.e. requirements nor pay renewal fees was 
raised. 

Response: It is the Board's policy not to request the 
surrender of a certificate from licensees who submit affidavits 
that they are wholly retired from the practice, and to grant 
inactive status to such licenses. 

Comment: The renewal fee of $50 a year is more than is 
needed for administering the continuing education requirement. 

Response: If we find the revenue is excessive, the Board 
will reduce the fee. However, it must be remembered that the 
renewal fee covers the increased costs of the positive en
forcement program, and the traditional areas of board adminis
tration, renewal paperwork, etc. 

comment: The conunittee of board members who administer 
the C.P.A. exam should all be C.P.A.'s. 
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Response: Such a committee is customarily appointed now. 
In any event, the grading is done in New York City and the 
only functions performed locally are those of a proctor. 

comment: Proposed rule XXIII, "Statement on Standards 
for Formal Continuing Education Programs" should be phrased 
as qu1delines rather than standards. These standards would 
limit available c.p.e. to NAA or AICPA programs and would 
eliminate access to programs offered by other organizations 
or firms. (Rule XXIII adopted as 40.5?.823) 

Response: "Guidelines" are not enforceable but "standard~ 
are. It is the Board's firm intent to construe these standards 
liberally so as to qualify relevant programs offered by bar 
organizations, computer companies, real estate and insurance 
societies, and even programs sponsored within a firm. How
ever, the Board feels that standards should be stated now as 
goals to which c.p.e. programs will meet by 1984 or 1985. 

Comment: Several persons urged the adoption of carry
back and-cairyforward provisions for the 3-year periods for 
continuing professional education requirements. As phrased 
in one letter, no one should "be required to take more than 
40 hours in any one year to qualify if he has met the quali
fications the previous year." 

Response: The intent is that licensees take 40 hours 
per year; the rule has been drafted to allow fulfillment of 
the requirement with 120 hours every three years to allow 
flexibility for special circumstances. This education is 
intended to be continuing, however, and a licensee who lets 
one or two years go by without getting his annual 40 hours 
puts himself at risk. 

comment: A C.P.A. living and working in California 
comments that c.p.e. reporting periods in his state fall in 
a different time period. 

Response: See proposed rule v, first sentence: "The 
Board has authority to make a written exception from the 
continuing education requirements for those persons who 
certify they do not intend to practice public accounting in 
Montana". (Adopted as 40.52.805) 

Comment: A C.P.A. living and working in Texas objects 
to exempting out-of-state licensees altogether and urges that 
such persons be required to meet one-half the hourly c.p.e. 
requirements for other licensees. 

Response: The Board intends its rule to protect 
Montanans and sees no need to extend regulation to those 
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licensees who have no practice in this state. 

Comment: One national firm urged 
year reporting requirement for c.p.e. 
Exchange Commission, and various other 
calendar year. 

adoption of a calendar 
Since the Securities 
state boards, use the 

Response: The reason for reporting c.p.e. on a fiscal 
year while the licensing year is a calendar year, is that the 
Board wishes the five months (July 31 to December 31) to 
tabulate and determine that education requirements have been 
met. 

Comment: A mother staying home to raise her two young 
children wrote objecting to the c.p.e. requirements as they 
would apply to her tax return work of a few dozen hours a year. 

Response: The Board has authority to grant hardship 
exceptions under proposed rule VI (adopted and numbered 40.52. 
806). The examples of hardship set forth in the n1le are set 
forth by way of illustration and not limitation. 

Comment: The rules are unclear as to how one gets credit 
for self study work. 

Response: As noted in proposed rule XXIII (3) (a) and (b), 
it is necessary to provide evidence of satisfactory completion, 
such as a completed workbook or examination. (40.52.823) 

3. No other comments or testimony were received. The 
Board therefore adopts the rules as proposed with the exception 
of rule 40.52.405 subsection (3) (b) which is amended to read 
as follows: 

"(3) (b) Any applicant who has been rejected by the board 
for re-examination may reapply for the next regularly scheduled 
examination by submitting with his application for re~examina
tion evidence of further educational preparation for the 
uniform certified public accountants examination. The evi
dence considered by the board shall consist of: 

(i) enrollment in courses of an accredited college or 
university. 

(ii) enrollment in a specified correspondence course 
specifically designed to aid an applicant in passage of the 
examination, or 

(iii) participation in a continuing education program 
sanctioned by the board." 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule ARM 46.10.404 perta1ning to 
Special Needs, Title IV-A Day Care 
for Recipients in Training 

NOTICE OF THE AMEND
MENT OF ARM 46.10. 404 
PERTAINING TO TITLE 
IV-A DAY CARE. 

TO: All Interested Persons 

1. On September 11, 1980, the Depar·tment of Social and 
Rehabilitation services published notice of a proposed amend
ment of Rule 46. 10.404, pertaining to special needs, 'I'i tle 
IV-A Day Care for Recipients in training at page 2583 of the 
1980 Montana Administrative Register, Issue number· 17. 

2. The agency has amended the pr·oposed rule with the 
following changes: 

46.10.404 SPECIAL NEEDS, TITLE IV-A DAY CARE FOR RECIP
IENTS IN TRAINING Unless otherwise provided; in addition 

to the basic AFDC grant, day care payment will be included for 
children of recipients who are attending employment-related 
train1ng. AFDC recipients who attend WIN training shall be 
r·e fer red for WIN-related day care. AFDC recipients who are 
employed shall be referred to Title XX for payment of day care 
services. 

(l) Limitations to special needs day care: 
(a) Title IV-A day care payments are made for children 

of p.cn·ents who are AFDC recipients in training on a full- or 
part-time basis. Training is, but not limited to: voca
tiona1-teclmical e;chools, busine»s colleges, junior colleges, 
university students, or special classes which may be clas
sified a» "employment-related training." Students who are 
working to suppor·t their education are included under this 
r-ule. 

(b) Day care needs will be taken into consideration for 
eligibill ty determination of an applicant. If an appl1cant 
~equires special need day care, this need will be considered 
in addition to the AFDC grant amount to determine eligibility. 

(c) Day car·e payment shall be added to the AFDC grant 
amount, and in no cases w1ll Title I V-A day ca~·e be paid in 
the form of vendor payment. 

(d) Day care payment will be paid upon evidence of need. 
Evidence of need includes verificatlon from the PL'OVider or 
day care services. Verification includes the signature of the 
individual provider or his designee, the month of service, and 
names of children served. 

(e) Day care j!'a'fl'\eft~ PAYMENTS shall not exceed l;,t43 !>,t5_i 
j!'e>' !fleft~RT ~. Iii.". ~ ~ 9>' $ih59 ~ kal£ ~ j!'e>' eB.ilEI J'e>' 
ekilEif'eft ift lieeRBeEI Ela'f eaf'@ eeR~e"" !flee~iHEj J'@Ei@f'a± -Ej"HiEie 
hHeBT aREI l;,tiH $132 per month_._ or $6 ~- ~ or §1. ~ !:!_alf 
£§ty per child for children in licensed day care centersT_,_ ii>,t~,t 
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f>el' HIBH~R f>el' ef<.,,J,a £al' ef\jdafeH .,H ,..,eeHeea a .. y ea,l'e Reltlee 
Hlee~.,R<;J £eael'a,t ';J"'"'"e,t;i,Hes aHfi $99 !!'"~' ltlei'!~R7 !'"~" ef<;i,±a £el' 
;i,I'!-Reltle fi~ty .... l'e ""' iR a~ty ea!"e RBifles.. '±'ll.e J<ee±f>±ER~ !!Ra±± 
8R668e flis fiay 8 .. l'e J!'f'BV.,Sef',. 

ifl ~ care f'"YffieH~ PAYMENTS shal!_ not exceed $132 ~ 
mont!} ""' $e ~ ~ "!' $3 ~ f<a±£ ~ ~ ef<±±a fe';: ef<i±fi>'eR 
J:~ ±ieeHse€1 <;j~ ~aEe f<e~t~es ~e.~~;i,R!J feae..-a± 'l.';l_±ae±.,l'!es aHfi ~!_"¥.~ 
~ ltiBHl<R.,- or ~2 ~ day "'_!_ B_:~ ~ l:!_alf ~ ~ ~:l1j_:!:_q for 
!D.-home ~ £_are .Q._.t=_ in .5l<rr_ S_~~~ home_~~ 

l_gJ_ These rat_, increases _s_l~all l?E'_ paid f-'"troa"_t~)ve !_o 
l\1l_gus t 1_,_ 19B__Q_. 

ill The ;::_~cipient §11.~ ~:l10os<e_ l'-!c~ Q_~y care f>t ovJ.de.J::. 

3. The Depa~·t.ment is amending the rule as proposed 
except it J.s deleting the references to payments for-
facilities meeting federal guidelines because the federal 
government has not adopted any guide 1 ines. Furthermore; t~his 

reference is redundant because Section 53-4-514 MCA requires 
the Department to pay an additional $1.00 per day per child 
for those day care facJ.lities which meet federal guidelines. 

4. No comments or testimony were received. 

Certified to the Secretary of StaLe NOVC!rnlx> r J8 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46.10.508 pertaining to AFDC 
Unearned Income 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULE 46.10.508 
PERTAINING TO AFDC UNEARNED 
INCOME 

1. On October 16, 1980, the Department of Social and 
Rehabilitation Services published notice of a proposed 
amendment of Rule 46.10.508 pertaining to AFDC Unearned 
Income at page 2771 of the 1980 Montana Administrative 
Register, issue number 19. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received. 

In the matter of the amendment of 
Rule 46.12.102, the repeal of 46. 
12.701 and the adoption of Rules 
46.12.702 and 46.12.703 all per
taining to medical assistance, 
outpatient drugs 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.102, THE REPEAL 
OF 46.12.701 AND THE 
ADOPTION OF RULES 46.12. 
702 AND 46.12.703 ALL PER
TAINING TO MEDICAL 
ASSISTANCE 

1. On October 16 1 1980, the Department of Social and 
Rehabilitation Services published notice of a proposed 
amendment of Rule 46.12.102, the repeal of Rule 46.12.701 
and the adoption of Rules 46.12.702, OUTPATIENT DRUGS, 
REQUIREMENTS and 46.12.703, OUTPATIENT DRUGS, REIMBURSEMENT 
all pertaining to medical assistance, outpatient drugs at 
page 2773 of the 1980 Montana Administrative Register, issue 
number 19. 

2. The agency has adopted Rules 46.12.702, OUTPATIENT 
DRUGS, REQUIREMENTS and 46.12.703, OUTPATIENT DRUGS, REIMBURSE
MENT and repealed 46.12.701 as proposed. 

3. The agency has amended 46.12.102 as proposed with 
the following changes: 

J1ll Estimated ~uisition cost is the cost for ~£~ 
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for which no MAC price has been determined. The estimated 
acquiSition-cost is establiShed FOR ALL DRUGS and adjusted 
monthly f>x the department upon notification ofCirug Eric~~ 
~ pharmacies or legitimate pharmacy supplies. 

4. No comments or testimony were received. 

In the matter of the amendment of 
Rules 46.12.556 and 46.12.557 
pertaining to personal care ser
vices in a recipient's home 

NOTICE OF THE AMENDMENT 
OF RULES 46.12.556 AND 
46.12.557 PERTAINING TO 
PERSONAL CARE SERVICES 
IN A RECIPIENT'S HOME 

TO: All Interested Persons 

1. On October 16, 1980, the Department of Social and 
Rehabilitation Services published notice of a proposed 
amendment of Rules 46.12.556 and 46.12.557 pertaining to 
personal care services in a recipient's home at page 2769 of 
the 1980 Montana Administrative Register, issue number 19. 

2. The agency has amended the rules as proposed. 

3. No comments or testimony were received. 

~tof·so~bilita~n Services 

Certified to the Secretary of State November_l8~--~· ' 1980. 
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VOLUME NO. 38 OPINION NO. 113 

COURTS, CITY Calling 1 n anotht.•r JUdge because of work 
load; 
JUDGES - Call1ng lrl anolher· c1ty JUdge becJuse of wo1k load; 
JUSTICES OF THE PEACE - Call1ng 1n a nty judge for c1 town 
because of work load; 
MUNICIPAL CORPORATIONS - Call1ng 111 a city Judge io1 cl Lown 
because of work load; 
MONTANA CODE ANNOTATED- Section :J-ll-21J3(l)(d). 

HELD: Section 3-ll-203(l)(d) MCA, authorizes a ctty 
judge for a town who hc1s determined that he 01 she 
is unable to act. for any reason to call 111 a 
JUstJce of the peace or d qualified 1 es1dent of 
the town to act ur his or her place. liowever, 
that p1ovis1on doe:~ not. autho11ze Lhe clt.y Judge 
to appoint a regtdc~r deputy or substitute city 
judge. 

14 November 1980 

Wayne L. Vick, Esq. 
Bridger City Attorney 
P.O. Box 471 
Bridger, Montana 59014 

Dear Mr. Vick: 

You have asked for my opinion on the following question: 

May a justice of the peace who has been designated 
to act as a city judge for a town call another 
person in to act as judge under section 3-ll-
203(1 )(d), MCA, becaus~ of the work load? 

Section 3-ll-203(l)(d), MCA, states: 

The city judge or mayor may call in a justice of 
the peace or some qualified resident of the city 
or town to act in the judge's place whenever the 
judge is: ... sick, absent, or unable to act. 

(Emphas1s added.) My research has revealed no Montana 
interpretations of this provision. Therefore, my opinion is 
based on cases from other JUrisdictions interpreting similar 
laws. 
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In T1tan 011 & Cas, Inc. v. Sh1pley, 257 Ark. 778, 517 
S.W.2d hO~lT (T9H)~e Supreme Court of Arka11sas held 
that a judge need not be phys1cal-U' d1sab1ed in order to 
come under such a prov1sion. -f!iliat were the case, the 
court reasoned, the other words--"sick" or "absent" lli the 
Montana statute--would have sufflced. The court d1d nut, 
however, provide any guidance as to what sort.E of non
physical d1sabil1ties would constitute an 1nab1lity to act. 
Rather, the court defer·red to the JUd•;e's own determ1nat1on 
of 1nab111ty, stat1ng: 

The Judge's determination of ~he necess1ty for h1s 
teing absent from court on a day f1xed fo1- its 
being 1n session lS conclusive and the record 
showing h1s absence and the elect1on o£ a specral 
judge 1n accordance with the requ1rements of the 
constitut1on 1s 1mperv1ous to attack, not only 
collaterally, but on appeal, unless the facts 
which would defeat the election are rec1ted !n the 
record. (Citat1on om1tted.) 

517 S.W.2d at 217. Thus, 1n the s1tuat1Gn you have des
cribed, the determinat 1011 whether the c 1 ty Judge 1 s unable 
to act must be made by the city judge herself. 

Another case revealed by my research does establish a l1m1t 
on a Judge's use of a statute such as sect1on 3-ll-203, MCA. 
In Cox v. ALien, 188 Ky. S98, 222 S.W. 932 (1920), the 
KentuCky Supreme Court. held that a regula! deputy or sub
s'Ci lute Judge appointed under the supposed authon ty of ;:uct1 
a pro'Jision had no mor·e JUdlcral power· "than would any 
loafer who n1ight have been in the offrce of the ... Judge at 
tne lime." The court stated: 

Man1 festly no such auUwri ty was ever Intended to 
be conferred by the Legislature 1n enacting the 
statut~e .... To construe the sectron as lhe count;/ 
judge did in this case would result 10 havJnq ~wo 
or more county :JUdges in the same county at the 
same time, but only one of whom was chosen by the 
people. as provided by law. They m1ght. per·chance 
be mak1ng contradictory orders concern1ng the same 
matter at the same time, and thus not only 
obstruct the orderly adminrstral!on of the offrce, 
but create endless confusion. 
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222 S.W. at 934. By analogy, section 3-ll-203(l)(d), MCA, 
does not confer on a city judge the author .L ty to appcnnl a 
t·egular deputy or substitute cl ty judge, w1 Lh power c1nd 
au thori ly t.o act in c1 11 mal ters the same as t.he 1 egu1 ar c i ly 
j 11dge. The city judge may call .Lll a s ubsli tute only when 
i.ll1d for as long dS the emergency s1tudt1ons .l.Lsted 111 LilP 
~;tatute ex.L:.;t. 

THEf<EFORE, lT IS MY OPINION: 

I 

Sel't1on :l-ll-203(l)(d), MCA, authorize" ,, city Judqe 
for a town who has determined lhat he or she ic: unilblc 
to act for c~ny r·eason to call .Lll ,, justice of the peace 
ot a qual.Lfied resident. of the town lo c\Ct in his en 
heJ plac•'· However, that. prc·v·ision does not autho11ze 
the city Judge to appoint a tegulur deputy or sub
stitute city Judge. 

I 

Very t}uly yours, 

(44.1 )l.L~.) 
MIKE GR~kLY ' 
Attorney General 

Hont<'lnd 1\dnu.n~stratlve Hey:Lster n- J 1/:' ~/l 'l 


