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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals
for adoption of new ruleg or amendment or repeal of existing
rules filed with the Secretary of State. Proposals of the
Department of Revenhue are reviewed only in regard to the pro-
cedural requirements of the Montana Administrative Procedure
Act. The Committee has the authority to make recommendations
to an agency regarding the adoption, amendment, or repeal of
a rule or to request that the agency prepare a statement of
the estimated economic impact of a proposal. In addition the
Committee may poll the members of the Legislature to determine
if a proposed rule is consistent with the intent of the Legis-
lature or, during a legislative session, introduce a Joint
Resolution directing an agency to adopt, amend, or repeal a
rule.

The Committee welcomes comments from the public and
invites members of the public to appear before it or to send
it written statements in order to bring to the Committee's
attention any difficulties with existing or proposed rules.

The address is Room 138, State Capitol, Helena, Montana 59601.
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NOTICE: The July 1977 through June 1980 Montana Administrative
Registers have been placed on microfiche, For information,
please contact the Secretary of State, Room 202, Capitol
Building, Helena, Montana 59601. :
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BEFORE THE WORKERS' COMPENSATION COURT
OF THE STATE OF MONTANA

In the matter of the
amendment of procedural
rules.

) NOTICE OF PROPOSED _

) AMENDMENTS OF ARM 2,52.201
) 2.52.202, 2.52.204,

) 2.52.206, 2.52.207,

) 2.52.208, 2.52.209,

) 2.52.210, 2.52.212,

) 2.52.213, 2.52.214,

) 2,52,215, 2.52.219,

) 2.52,222 and 2.52,225.
} (No public hearing

) contemplated)

TO: All Interested Persons

1. On November 15, 1980, the Workers' Compensation
Court proposes to amend the procedural rules of the Court.

2. The rules as proposed to be amended provide as
follcws:

2.52.201 PETITION FOR TRIAL Subsections (1) (a),
(1) (b}, (1) (e¢) and (1) (4} Eare as existing rule,

(e) A statement that the petitioner has freely
exchanged all available medical reports with the defendants
emd pursuant to ARM 2.52.212 and will continue to do so.
Medieat-reporta-are-not-to-be-attached-te-the-petitions

(2) There is no filing fee. Petitions and all other
matters are to be filed with the Clerk of Court at 1422
Cedar-Airport Way, P. O. Box 4127, Helena, MT 59601. The
party should file an original and as many copies of the
petition as are necessary to serve adverse parties. Include
the names and addresses of parties to be served. The Clerk
will issue a receipt for all documents filed. Request for
an emergency hearing trial should be in the petition. (ARM
2.52.209,) Request for venve other than as set forth in ARM
2,52.208(3) and (5) should be included in the petition.

2.52.202 ANSWERS (1) A party may answer a petition
for hea®img trial within 20 days of receipt of the petition
or the Court may demand a written answer to a petition from
a party at any time before the hearing trial date, All
answers shall respond in detail to each matter asserted by
the petitioner and to each issue that the petitioner has
requested that the Court make-a-deeerminatiem determine.

MAR Notice No., 2-2-57 19-10/16/80
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(2) Before answering and within 10 days of receipt
of the petition, a party may demand, upon application,
within-16-days-ef-receipt-af-the-patieien; a more definite
and detailed petition. befere-answerimg-the-petitiony-and
The Court shall determine whether the application must be
complied with. The party answering will send a copy of the
answer to the adVerse party. -

2.52.204 ALTERNATIVE PLEADING (1) Pleading in the
alternative is permissible in petitions for hearing trial
and in answers.

2.52,206 JOINING THIRD PARTIES (1) A party may
request that a third party be jolned in the dispute or
controversy and the Court may, en for good cause shown,
require the a third party to become a party to the a
dispute or controversy. The Court may require a third party
to answer in detail a petition for hearimg trial or an
answer.

2.52.207 INTERVENTION (1) Anyone may request to
intervene and become a party in a matter that is eeming
to-hearing set for trial before the Court. The applicant
requesting intervention shall serve a copy of the motion to
intervene upon all parties. The motion shall state the
grounds upon which why intervention is sought. The Court,
in its discretion, will determine whether or not to allow
intervention of the applicant and shall notify the applicant
and all parties of its decision.

2,52.208 TIME AND PLACE OF TRIAL GENERALLY Subsections
(1) through (5) Same as existing rule.

(6) Upon receipt of a petition meeting the require-
ments of these rules, the Court will set a trial for the
area where the accident occurred and at a time that will
allow 30 days notice to be given of the trial. However, the
Court may, for good cause, hold a trial over to the next
regular trial date in or for the area. Any-petieien
fited--iass-than-306-daya-before-the-beginning-ef-a-week
deasignated-for-triata-in-thae-area;-but-£fited-eariy-eneugh
se-that-at-ieast-i0-days-netiec-of-a-pretriat-econference
ean-be-given-to-the-defendants-wili-be-scheduied-for-pretrial
conferenee-during-the-setting-for-that-arear

2.52.209 EMERGENCY HERREINES TRIALS (1) Emergency

hearings trials may be granted held by the Court wupen
when good cause is shown and after dwe notice of a time and

place for trial set# is given by the Court., The Court on its

19-10/16/80 MAR Notice No. 2-2-57
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own motion, may set a hearinmg trial as an cmergency hearing
trial and designate the time and place for a pretrial con-
ference and for the of hearing trial.

2.52.210 SETTING TIME AND PLACE OF HEARENG TRIAL

BY STIPULATION OR IN BEST INTERESTS OF COURT (l)_—Upon
stipulation of the parties and consent of the Court, a
hearing trial may be had held at any time in any area,
including an area other than the area where the accident
occurred. When in the best interests of the Court's duties
the Court deems a particular area the place to hold a trial,
it may order the trial held in that area.

2.52.212 MEDICAL REFORTS (1) Prior to any scheduled
trial, there must be an exchange between the parties to the
dispute of medical reports and other medical information
based upon examination of the claimant. Other than by the
laying of a proper foundation at the time of trial medical
reports will only be accepted by the Court as evidence
if stipulated to by the parties. may-be-submitted-as
evidence-by-gtipuiatron-petween-parties

2.52,213 PRETRIAL CONFERENCE (1) Same as existing
rule.

(2) The Court shall make designate one of the parties
£o prepare @m a Pretrial Order which recites the actions
taken at the pretrial conference. afid-shatl-set-forth-the
feliewing+ This Pretrial Order must be signed by both parties
and submitted to the Court for approval. The Pretrial Order
shall supersede all other pleadings and shall set forth the
following:

Subsections (a) through (i) Same as existing

rule.

2.52,.214 DEPOSITIONS (1) Depositions of witnesses
and parties whe-eennee-be-avaiiable-at-the-time-of-the
trial may be taken prior to trial in accordance with the
procedures set forth in Rule 30, M.R.Civ.P. (1979), or depo-
sitions may be taken subsequent to a trial with the approval
of the Court. The cost of the depositions shall be borne by
the party requesting the depositions. Rule 32(a) (3), M.R.Civ.P.
(1979), is not applicable to actions in the Workers' Compensa-
tion Court, and the deposition of a witnesss-whether
or mek a partys may be used by any party for any purpose if
the Court finds that the interests of justice would be
served thereby.

(2) Objections (other than as to form) to questions or
answers in a deposition taken prior to a trial shall be made

MAR Notice No. 2-2-57 19-10/16/80
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by motion at the outset of the trial. If a deposition
is taken subsequent to a trial, then any objections must
be submitted to the Court by a date which the Court shall

determine at the time the request to take the post trial
deposition is granted.

2.52.215 INTERROGATQRIES (1) A party may serve upon
an adverse party at any time after a hearing trial has been
set written interrogatories to be answered by a party
served., Interrogatories may not be served within 20 days of
the date a-kearirg-is set for trial. The interrogatories
shall be answered separately and fully in writing under
oath. The answers shall be signed by the person making
them, and the party upon whom the interrogatories have been
served shall serve a copy of the answers on the party submitting
the interrogatories and on the Court within 20 days after
the service of the interrogatories unless the Court on
motion and notice and for good cause shown lengthens or
shortens the time.

(2) A party may by motion and within 10 days of receipt
of the interrogatories request the Court to order any
interrogatories in a set or an entire set of interrogatories
as invalid because of annoyance, expense, embarrassment,
oppression, irrelevance, or other good cause, *f-the-€ourt
erders-the-interrogatrories~-invattdy The party does not have
to answer the any interrogatories ordered invalid.

(3) Same as existing rule.

2,52.219 INFORMAL DISPOSITION (1) In the discretion
of the Court, informal dispositionr-in-the-diseretien—of
the-Coures may be made of a dispute or controversy by stip-
ulation, agreed settlement, consent order, or default.

2.52.222 REHEARING NEW TRIAL (1) ®he-Ceurt-witis

After the-heaving a trial, the Court will issue an order or
will issue findings of fact and concliusions of law and am
erder judgment setting forth the Court's determination of

the disputed issues. The parties to the dispute may consider
this the order or the judgment as a final decision of the
Court” For appeal purposes. Hewevery—any A party to the
dispute may request a rehearing new trial before the Court
within 20 days after a-parey-reeeives receipt of a copy of
the order or judgment, and if any party submits a request

Court for appeal purposes.
(2) If a request for a rehkearimg new trial is filed,
the parties party requesting the new trial rehearing

19~10/16/80 MAR Notice No. 2-2-57
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shall set forth specifically and in full detail the grounds
upon which the party considers the order or judgment to be
incorrect. If the Court denies the request for the new trial
rehearinyg, the original order or judgment issued by the
Court shall be considered the final decision of the Court as
of the day the new trial rehearing is denied. If a new trial
rehearing is granted, the matter will be scheduled set
for trial pursuant to ARM 2.52.208. The matter will be
determined by the testimony taken at the initial trial and
the new trial rehearimg. After the new trial rehearimg
the Court will issue the-£imat an order or findings of fact
and conclusions of law and judgment setting forth the Court's
determination of the disputed issues.

(3) If a new trial rehear+ng is not requested within
20 days after a party receives a copy of the order or judgment,
the Court shall order the file sent to the Division of
Workers' Compensation, subject to any order the Court may
make in the future.

(4) Same as existing rule.

2.,52.225 APPEALS REGARDING CRIME VICTIMS' COMPENSATION,
OCCUPATIONAL DISEASE CLAIMS, AND SUBROGATION Subsections
(1) through (4) Same as existing rule.

(5) If, before the date set for hearimg; trial,
application is made to the Court for leave to present
additional cvidence, and it is shown to the satisfaction of
the Court that the additional evidence is material and that
there were good reasons for failure to present it in the
proceedings before the Division, the Court may order that
the additional evidence be presented to the Court.

(6) The hearing trial regarding the petition shall be
set with other procecdings in accordance with ARM 2.52.208.

(7) Same as existing rule.

(8) ARM 2.,52.222, relating to rehearings; new trials,
applies to decisions under this rule. However, the decision
of the Court may or may not be in the form of findings of
fact or conclusions of law.

3. The rationale for amending these rules is to clarify
certain aspects of the present rules as determined by the
Court's annual review and to conform to the Court's responses
to comments as published in MAR Issue No. 18, dated September
25, 1980.

4. 1Interested parties may submit their data, views or
arguments concerning these changes in writing to Workers'
Compensation Court, 1422 Cedar-Airport Wa%, P. O. Box 4127,
Helena, Montana 59601, by November 13, 1980.

MAR Notice No. 2-2-57 19-10/16/80
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5. The authority of the Court to make the proposed
changes in the rules is based on and implements 2-4-201 MCA.

@7

WILLIAI
JUDGE
CERTIFIED TO THE SECRETARY OF STATE: ( ?"h!lﬂ i [Cldtz
DATE

19-10/16/80 MAR Notice No. 2-2-57
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the repeal of) NOTICE OF PROPOSED REPEAL OF
rule 10.16.802, concerning es-) RULE 10.16.802 (Establishing

tablishment of an individual ) Special Education Program)
district special education )
program ) NO PUBLIC HEARING CONTEMPLATED

To: All Interested Persons:

1. On November 15, 1980 the superintendent of public
instruction proposes to repeal 10.16.802 concerning establish-
ment of individual district special education program.

2. The rule proposed to be repealed is on page 10.232 of
the Administrative Rules of Montana.

3. The agency proposes to repeal the rule because some
of the language is a repetition of language currently in sta-
tute. Some of the concepts from the rule have been included as
part of the amendment of 10.16.801. The concepts in 10.16.802
(1){(a)(b) concerning mandatory programs are clarified in the
proposed amendment to 10.16.801(2)(a). The concepts in 10.16.
802(2)(3) concerning permissive programs are clarified in the
proposed amendment to 10.16.801(3). The concept in 10.16.802(4)
has been transferred to 10.16.801(4).

4. Interested parties may submit their data, views or
arguments concerning the proposed repeal in writing to Shirley
M. Miller, Office of Public Ingtruction, Director of Special
Education, Helena, Montana, 59601 no later than November 13,
1980.

5. I1f a person who is directly affected by the proposed
repeal wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make a written re-
quest for a hearing and submit this request along with any
written comments to Shirley M. Miller, Office of Public Instruc-
tion, Director of Special Education, Helena, Montana, 59601 no
later than November 13, 1980.

6. If the agency receives a request for a public hearing
on the proposed repeal from either 10 percent or 25, whichever
is less, of the persons who are affected by the proposed re-
peal; from the administrative code committee of the legis-
lature, from a governmental subdivision or agency; or from an
association having not less than 25 member who will be directly
affected, a hearing will be held at a later date. Notice of
the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be over a thousand persons based on the
number of special education personnel and parents of special
education children in Montana.

7. The authority of the agency to make the proposed
repeal 1is based on section 20-7-402(2), 20-7-403(2)(7) MCA.

MAR Notice No. 10-2-35 19-10/16/80
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The rule implements sections 20-7-412, 20-7-411, 20-7-414 MCA.

A

ALVE THOMAS
Deputy Superintendent
Authorized Representative

Certified to the Secretary of State _9/30/80

19-10/16/80 MAR Notice No. 10-2-35
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

NOTICE OF THE PROPOSED AMEND-

MENT OF RULE 10.16.801 (Estab-
lishment of Special Education

Program)

In the matter of the amend-
ment of Rule 10.16.801 con-
cerning establighment of a
special education program

)
)
)
)

NO PUBLIC HEARING CONTEMPLATED
To: All Interested Persons:

1. On November 15, 1980 the superintendent of public in-
struction proposes to amend rule 10.16.801 concerning establish-
ment of a special education program.

2. The rule as proposed to be amended provides as fol-
lows: 10.16.801 ESTABLISHMENT OF SPECIAL EDUCATION PROGRAM

¢:3~-Ali-handieapped-ehztdren-in-Montana-are-entitied-to-a
free-appropriate-pubtie-edueation-provided-in-the-least-restrie-
tive-getting---Fo-the-manimum-eltent-appropriakter-handieapped---
ehzidren;—inetuding-chitdren-in-pubtie-o¥r-private-znstitutiens—
or-other-care-£faeitikien;-ghall-pbe-educated-with-ehildren-vho-—-
are-pet-hand:eappedr--feparate-sehooling-or-oEher-removai-of---
handicapped-children-from-the-regular-edueational-environment--
may-eoeedr-onty-when-the-nature-er-gseverrky-of-the-handicap-25--
sueh-that-edueation-in-reular-ehaspes-with-the-use-of-suppiemen-
tary-arde-and-servicen-cannet-be-achieved-satisfaetortliy-

(1) Pursuant to M.C.A. 20-7-411(1), all handicapped child-
ren in Montana are entitled to a free appropriate education in
the least restrictive setting.

(2) Afeer-teptember-1;-1877, €he The board of trustees of
every school district must provide-~-er-estabiish-apd-maintains
a special education program herein-defipedry as defined in the
Special Education Regulations, for handicapped children between
_the ages of six and eighteen inclusive. -After-September-1;1980+
such-serviees-phail-be-provided-for-all-handicapped-ehiltdren-~--
between-the-ages-ef-three-and-2i-inelusiver
Mandatory programs must be approved by the board of trustees and
the superintendent of public instruction.

{(a) Group or individual programs may be established.

(b) The--board-ef-irustees--of-any A school district may
meet its obligation to serve handicapped persons by establish-
ing its own special education program, or by establishing or
participating in a cooperative special education program.

(3) Programs may be established for handicapped children
between the ages of 0 through 5 and nineteen through twenty-one.
Permissive programs must be approved by the board of trustees
and the superintendent of public instruction. Permissive pro-
grams may be established for the purposes listed in M.C.A.
20-7-412(3)(a)(b)(c).,

(4) Refer to 20-7-412(3) concerning a school district's
obligations to nonhandicapped children in a similar age group.

(5) Refer to 20-7-412(4) M.C.A. which in some cases,
permits an agency to contract with a school district to pro-
vide services for handicapped persons.

MAR Notice No. 10-2-36 19-10/16/80
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3. 10.16.801 and 10.16.802 are being combined to provide
one clear rule. Subsection (1) of 10.16.80) has been amended to
eliminate unnnécessary repetition of statutory language. Sub-
section (2) of 10.16.801 has been amended to conform to House
Bill 624 which makes a school district's provision of special
education programs permissive in certain cases. The rule is
designed to clarify for which age groups special education is
mandatory and for which ages special education is permissive
under Montana laws.

Subsection 2(a)(b) of the proposed amendment is a rephrase
of 10.16.802(a)(b) and 10.16.801(3) respectively.

Subsection (3) brings the provision of 10.16.802(2) into
agreement with House Bill 624. Repetition of statutory lan-
guage has been eliminated by incorporating the list of purposes
in 20-7-212(2)(a)(b)(c) M.C.A.

Subsections (4) and (5) of the proposed amendment are in-
cluded to draw attention to applicable portions of statutes
which deal with the obligation to provide services to the
handicapped.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendments in writing to
shirley M. Miller, Office of Public Instruction, Director of
Special Education, Helena, Montana, 59601 no later than Novem-
ber 13, 1980.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make a written
request for a hearing and submit this request along with any
written comments to Shirley M. Miller, Office of Public Instruc-
tion, Director of Special Education, Helena, Montana, 59601 no
later than November 13, 1980.

6. I1f the agency receives a request for a public hearing
on the proposed amendment from either 10 percent or 25, which-
ever is less, of the persons who are affected by the proposed
amendment; from the administrative code committee of the legis-
lature, from a governmental subdivision or agency; or from an
association having not less than 25 members who will be direct-
ly affected, a hearing will bhe held at a later date. Notice of
the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be more than a thousand persons based on the
number of special education personnel and parents of special
education children in Montana.

7. The authority of the agency to make the proposed
amendment is based on section 20-7-402(2), 20-7-403(2)(7)
M.C.A. The implementing authority is 20-7-412, 20-7-411,

20-7-414, M.C.A.

ALVE THOMAS
Deputy Superintendent
Authorized Representative

Certified to the Secretary of State 9/30/80
19-10/16/80 MAR Notice No. 10-2-36




-2694~

BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PROPOSED AMENDMENT
ment of Rule 10.16.2004 ) OF RULE 10.16.,2004 (Preschool
authorizing preschool special ) Programs)

education programs )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 15, 1980 the superintendent of public in-
struction proposes to amend rule 10.16.2004 which authorizes
preschool programs.

2. The rule as proposed to be amended provides as fol-
lows: 10.16.2004 PRESCHOOQOL PROGRAMS

(1) "Education programs may be developed for preschool
handicapped children age th¥ee 0 through five providing the
district obtains prior written approval from the superintendent
of public instruction.

(27--Appreved- procedures -for- preschool-handieapped-ehitd-
E@R-are+-

(a) Fhe--schook-district--18-to--submit-a-letter-to-the
office-of-publie-inetruction-requenting-permisoion-te-operate-a
pregram--Fhe-lester-should-briefiy-deseribe-the-programs~iden--
tification-proeess-and/or-number-of-handicapping-conditiona-teo—
be-treateds

tb}--a-pregram-unit-applieatieny-Part-Br-is-te-bBe-pubmitied
for-each-prefessienal-staff-rember-

(2) The program must be included in the district's ap-
proved budget.

(3) Preschool programs may be established for the pur-
poses listed in MCA 20=7-212(2)(a)(b)(c).

(4) Pursuant to 20-7-443, 20-7-431, and 20-7-442, M.C.A.,
financial assistance 1s available for preschool special educa-
tion programs.

(3) The rule is amended to correspond to House Bill 624
making the school district provision of special education pro-
grams permigsive in certain cases. The old subsections 2(a)(b)
are deleted because they do not accurately reflect current ap-
plication procedures.

Subsection (3) and (4) are included to draw attention to
Montana statutes which apply to the establishment of preschool
special education programs.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendments in writing to
Shirley Miller, Office of Public Instruction, Director of
Special Education, Helena, Montana, 59601 n¢ later than Novem-
ber 13, 1980.

6. If the agency receives a request for a public hearing
on the proposed amendment from either 10 percent or 25, which-
ever is less, of the persons who are affected by the proposed
amendment; from the administrative code committee of the legis-
lature, from a governmental subdivision or agency; or from an
association having not less than 25 members who will be directly
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affected, a hearing will be held at a later date. Notice of
the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be more than a thousand persons based on the
number of special ‘education personnel and parents of special
education children in Montana.

7. The authority of the agency to make the proposed
amendment is based on section 20-7-402(2), 20-7-403(2)(7) MCA.
The implementing authority is 20-7-443, 20-7-442, 20-7-412,
20-7-414, 20-7-431 MCA.

ALVE THOMAS
Deputy Superintendent
Authorized Representative

Certified to the Secretary of State 9/30/80
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF VACATION OF MAR
of rules 10.16.801 (Establish-) NOTICE NO. 10-2-26, 10-2-27,
ment of Special Education Pro-) 10-2-28

gram) and 10.16.802 (Estab-
lishment of Individual Dist-
rict Special Education Pro-
gram) and 10.16.2004 (Pre-
school Programs).

To: All Interested Persons

1. On July 17, 1980 the superintendent of public instruc-
tion published a notice of proposed amendment of rules
10.16.801, Establishment of Special Education Program,
10.16.802, Establishment of Individual District Special Educa-
tion Program and 10.16.2004, Preschool Programs, at pages 2166
to 2171 of the 1980 Montana Administrative Register, Issue No.
13.

2. The superintendent vacates the above mentioned
notices. Amendments to 10.16.2004 and 10.16.801 are noticed in
this register. A notice of repeal for 10.16.802 1is also

noticed in this register. The applicable notice numbers are

10 -2-26, 10-2-27, 10-2-28.
éizz%f7//€22indﬂ/

ALVE THOMAS
Deputy Superintendent
Authorized Representative

Certified to the Secretary of State 9/30/80
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PUBLIC HEARING ON
ment of Rules 10.44.201(6), ) PROPOSED AMENDMENT OF RULES
10.44.202(2)(d) and ) 10.44.201 AND 10.44.202 FOR
10.44.202(3) specifying cri- ) VOCATIONAL AGRICULTURE IN
teria for eligibility of vo- ) SECONDARY SCHOOLS

cational education programs )

for weighted cost funding. )

TO: All Interested Persons

1. Following is the schedule of public hearings to con-
sider the amendment of rules 10.44.201 and 10.44.202.
DATE TIME SITE CITY
11/17/80 7:30 p.m. Custer County HS Library Miles City
11/17/80 7:30 p.m. Room 102, C.M. Russell HS Great Falls
11,18/80 7:30 p.m. High School Auditorium Wolf Point
11/18/80 7:30 p.m. 2nd Floor Auditorium -

Livingston Middle School Livingston

11/18/80 7:30 p.m. Lecture Room, Polson HS Polson

2 The proposed amendments replace present rules 10.44.

201(6); 10.44.202(2)(d) and 10.44.202(3) found in the Admini-
strative Rules of Montana. As proposed, the amendments provide
local boards of trustees more control over the scheduling of
vocational agriculture programs and of travel funds provided
instructors for supervising students summer programs. They
also make Future Farmers of America Chapter activities an
integral part of an approvable program, but make student parti-
cipation in Future Farmers of America optional for students.
Further, the proposed amendments enable the superintendent of
public instruction to reduce funding for approved programs of
less than ten and one-half (10%) months duration.

3. The rule as proposed to be amended provides as fol-
lows:

10.44.201 GENERAL REQUIREMENTS. (1) The program's pri-
mary objective may be that of developing skills leading to em-
ployment as well as advanced vocational training.

(2) Specific objectives shall be defined for skills to be
developed and related to a specific occupation by U. §. Office
of Education course code number.

(3) The program shall be based on the vocational educa-
tion need of students in the area. A needs assessment shall be
made during initial planning. Program information shall be
projected for a five-year period.

(4) Programs must be developed and conducted in consulta-
tion with an advisory committee. The committee shall include
memberg of both sexeg from business, industry and labor. It
should represent a cross section of men and women active in the
occupation. Minorities residing in the area served by the com-
mittee must be represented appropriately.
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(5) 1Instruction shall be based on an analysis of the
skills and knowledge required in the occupation.

(6) The program must shall develop leadership and charac-
ter through activities that accommodate #&he students' transi-
tions from school to jobs. -Veoeatienal-student-organisatiens—-—
(Future-Farme¥s- of- -Ametr+ca ~(FEA) -and-Brptributive-Edueatton— -~
ciubp-of-Ameriea-{BECA}-are-regquired-for-vocationai-agrientture
and-marketing-and-diptributive-edueationr—-Student-organspa——--
tions-are-highly-recommended-~- All students vocational organi-
zations are considered to be an integral part of vocational ed-
ucation instruction.

(7) Provision shall be made for vocational guidance and
shall include, but not be limited to, occupational information
and career counseling.

(8) sStudents shall be selected for enrollment on the
basis of their interest in the occupation and their ability to
profit from the instruction. Prerequisite courses shall be re-
gquired which provide students with information and experiences
to make sound choices of occupations and advanced training.

(9) Instructors shall be occupationally competent and
certified in the vocation to be taught.

(10) Instructional equipment and facilities shall be com-
parable to those used in the occupation; adequate for the main-
tenance of acceptable educational, health and safety standards;
and capable of accommodating male, female and handicapped stu-
dents.

(11) Provisions shall be made for job placement, annual
follow-up of program completers and program evaluation.

(12) The maximum number of students per class shall be de-
termined by the work being done, equipment being used, ease of
supervision, safety factors, space and resources available, and
the need for individual student instruction. Class size maxi-
mums are given for each program under its specific require-
ments. Approval for a larger class must be obtained in advance
and will be granted only when evidence that adequate provisions
have been made to ensure that the larger number will not hinder
the success of the program. Deficiencies in some cases may
dictate a small number of students per class.

(13) Programs shall be planned with regard for how they
will relate to other employment and training programs conducted
in the area.

(14) Provisions shall be made to ensure equal access to
all programs by female, male and handicapped students; to
review, evaluate and replace sex-biased learning materials; to
make facilities and equipment available for all students; to
provide guidance and counseling, especially for students choos-
ing to enter non-traditional occupations; and to seek job
placement dependent on the students' abilities, needs and
interests rather than on cultural or sex stereotypes. Applica-
tions shall describe procedures in effect or ones that will be
put into effect to ensure that these requirements are met.

(15) The school shall participate in the Montana Vocation-
al Education Information System by providing information as re-
quired.

(16) Each program shall conduct a yearly self-evaluation
and submit a copy to the office of public instruction. The
program shall cooperate with the office of public instruction
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in a thorough team evaluation which shall be conducted at least
every five years.

(17) Local educational agencies shall use vocational edu-
cation funds to supplement (add to, enhance) local funds to
improve vocational programs. Funds will not be approved when
it has been determined that supplanting (replacing) of local
funds will occur. A school shall not decrease the amount spent
in the vocational programs from one year to the next, figured
either on an aggregate or per student basis, unless "unusual
circumstances" exist, such as large expenditures in previous
years for equipment.

(18) Accounting procedures must use standard school ac-
counting codes. A yearly certified expenditure report will be
submitted showing the actual expenditure of funds compared to
the last approved budget. Records will be kept locally for
audits. These records will include invoices, purchase orders,
warrant numbers and other documents. Records for funded pro-
grams by six-digit course codes will be separated from non-
funded programs. (History: Sec. 20-7-301(7) MCA: IMP, Sec.
20-7-303 MCA; NEW, 1979 MAR pp. 1130-1143, Eff. 9/28/79, AMD,
1980 MAR p. 134 Eff. 1/18/80.)

10.44.202 AGRICULTURE EDUCATION PROGRAMS. (1) The Uni-
ted States Office of Education course codes for Agriculture
Education programs are:

(a) 01.0100 Agriculture Production

(b) 01.0200 Agricultural Supplies and Services

(c) 01.0300 Agricultural Mechanics

(d) 01.0400 Agricultural Products

(e) 01.0500 Ornamental Horticulture

(f) 01.0600 Agricultural Resources

(g) 01.0700 Forestry

(2) All students enrolled in vocational agricultural
classes 9-12 are required to plan and conduct occupational ex-
perience programs under the direct supervision of a vocational
agriculture teacher.

(a) The duration of programs shall be two or more years,
with four years recommended.

(b) Classes shall meet a minimum of 270 minutes per week.
Longer blocks of time are encouraged at the eleventh- and
twelfth-grade level.

(c) The maximum class size per instructor shall be twenty
students. Student-teacher ratio shall not exceed 60 to 1.

(d) Instructors shall hold a Montana class 1, 2, or 5
teaching certificate with endorsement in agriculture (61). The
instructor must have had one year of agricultural occupational
experience within the past five years. -Fraveil-funds-must-be--
previded-by-the-dintriet-in-addition-te-the-instrueteris-natary
in-order-that-the-teacher-may-supervise-and-ecordinate-the-ee-
eupatienal-esperience-phase-of-the-pregram- Travel funds should
be provided by the local district in accord with district policy
so that the instructor may supervise and coordinate the occupa-
tional experience phase of the program. Jhetructers--shabl-be-
empioyed- for--a-minimuim -oF-ten-and-ope~half-monthor-with-at-—~-
least- four—weeks -at-the -end-ef-the~sehool-year-and-twe-veeks—-
befere-the- ptart--of -the -seheoel -year-te-pupervine-the-seundents-
eeeupational-experience-pregrams~- [t is strongly recommended that
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vocational agriculture/agribusiness programs be conducted for a
minimum of ten and one-half months. That portion of the pro-
gram conducted during the summer, if a summer program is deemed
appropriate and necessary to meet the needs of local vocational
agriculture students, shall be scheduled by the local board of
trustees to best meet these students' needs. All portions of a
vocational agriculture program must be supervised by an instruc-
tor qualified in vocational agriculture. Because the funding
level for vocational agriculture was based on the additional
cost of a one and one-half month extensticn of teaching con-
tract(s), any board of trustees offering less than a one and
one-half month extended instructor(s) contract will recelve a
lower level of state reimbursement for an approved vocational
agriculture program.

10.44,202(3) Future Farmers of America (FFA) musi-be-gen-
dueted-as-part-ef-the-program;-perviee-af-an-aetiveEy, ig an in-
tegral part of vocational agriculture/agribusiness program.
Student membership in FFA is left to the discretion of the indi-
vidual student. The teaehe¥ 1nstructor of vocational agricul-
ture / agribusiness shall serve as advisor to the local FFA
Chapter. &dd-programe -of-vecatioRat-agrieutturesagribusiness~
mus &- mad niai f- o tocad clapter -in-goed-stapding-wikth-the-ptakte-
and-pational - FFA--erganigatiens- It is strongly recommended
that all programs of secondary vocational agriculture/agribusi-
ness maintain a functional FFA chapter 1n good standing with
the state and national FFA organizations. (History: Sec.
20-7-301(7) MCA, 1IMP, Sec. 20-7-303 MCA; NEW 1979 MAR pp.
1130-1143, Eff. 9/28/79, AMD 1980 MAR p. 134, Eff. 1/18/80.)

4. The superintendent is proposing these amendments in
compliance with rules 1.3.205 and 10.2.101 providing for agency
response to petition for rulemaking. In accordance with 1.3.
206(c) i.e., the superintendent has initiated rulemaking pro-
cedures in accordance with the Administrative Procedures Act.
This action is taken in response to petitioners' claims that
the rules conflict with duties and responsibilities assigned
local boards of trustees by law, particularly the responsibil=-
ity for setting the terms of teacher contracts and rates for
travel reimbursement for personnel in schoeol districts. The
petitioner further claims that rule 10.44.202(3) exceeds the
superintendent's rulemaking authority 1in mandating an extra-
curricular ac¢tivity. The proposed amendments result from the
superintendent's efforts to resolve these claims through in-
formal procedures.

5. Interested persons may present their data, views or
agruments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Dr. Larry
Key, Administrator, Department of Vocational and Occupational
Services, Office of Public Instruction, State Capitol, Helena,
Montana 59601.

6. The following persons will preside at the hearings:
Dr. Larry Key, Ms. Betty Lou Hoffman and Mr. Larry Johnson.
The address for each is as follows: Office of Public Instruc-
tion, State Capitol, Helena, MT 59601. Dr. Key will preside
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at Great Falls and Polson; Mr. Johnson, at Miles City and wolf
Point; and Ms. Hoffman, at Livingston.

7. The authority of the superintendent of public in-
struction to make the proposed amendment is based on section
20-7-301(7) MCA and the rules implement section 20-7-303 MCA.

Tt Yk o

PAILLI¥ WARD, JR.
Authorized Representative
OFFICE OF PUBLIC INSTRUCTION

Certified to the Secretary of State Z;Zcﬁ““ g L7FC
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMENDMENT
of Rule 10.57.105 Certification ) OF RULE 10.57.105
of Non-Citizens. )

) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 8, 1980, the Board of Public Education pro-
poses to amend Rule 10.57.105, Certification of Non-Citizens.

2. The rule proposed to be amended provides in summary that:

10.57.105 CERTIFICATION OF NON=-CITIZENS (1) remains the
same.

(2} (a) remains the same.

(2) (b) Limitations: A maximum of five (5) years of class 5
certification is allowed under State Board of Public Education
policies. Candidates who have held class 5 provisional certi-
fication for five (5) vears and have not beeemwe Bnited Stetes
exeizens formally applied to become United States citizens will
not be eligible for further Montana certification until such time
as they are granted citizenship. A non-citizen who has formally
applied for citizenship and has not received it within one year
.from the date of application, shall provide evidence toc the
board of public education of the reasons that citizenship has
not been obtained before further certification can be considered.

(3) Class 5 provisional (specialist] certificate may be
issued to an applicant gqualified for class 6 certification except
for United States citizenship. No more than four (4) renewals of
the class 5 will be granted unless the procedure for citizenship
in (2)(b) is followed. If coursework is needed in addition to
citizenship to qualify for a class 6, that coursework must be
completed before the first class 5 renewal can be processed.
Subsequent renewals will be for citizenship only. Upon attain-
ing the necessary coursework and citizenship, the applicant may
apply for the class 6 certificate.

3. This rule is proposed to be amended because it presently
does not provide for waivers if a person has not been granted
citizenship due to procedural delays or other reasons when he
has expressed a willingness to obtain citizenship.

4. 1Interested parties may submit their data, views or argu-
ments concerning the proposed amendment in writing to Chairman
Marjorie W. King, Board of Public Education, 33 South Last Chance
Gulch, Helena, Montana 59601, at any time prior to November 17,
1980.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written reguest
for a hearing and submit this request along with any written
comments he has to Chairman Marjorie W. King, Board of Public
Education, 33 South Last Chance Gulch, Helena, Montana 59601, no
later than November 17, 1980.
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6. If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the legis-
lature; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Register.
Ten percent of those persons directly affected has been deter-
mined to be one (l) person based on approximately ten (10) non-
citizens presently holding class 5 provisional certificates.

7. The authority of the agency to make the proposed
amendment is based on Section 20-2-121, 20-4-102 MCA; IMP,

20-4-105, MCA.
ace, W K"‘i

MARJORIE W, KINGg CHAIRMAN
BOARD OF PUBLIC EDUCATION

BY: ﬂbu‘ﬂ
Assista to the Board
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAIL SCIENCES
OF THE STATE OF MONTANA

In the matter of the repeal NOTICE OF PROPOSED REPEAL

)
of rule 16.10.1002 [formerly ) OF ARM 16.10.1002
ARM 16-2,14(2)-514140] ) [formerly 16-2.14(2)-514140]
relating to railway stations )
and cars ) (Railway Stations and Cars)

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On November 17, 1980, the department proposes to re—
peal rule 16.10.1002 (formerly 16-2.14(2)-514140) relating to
railway stations and cars.

2. The rule proposed to be repealed can be found on
pages 16-461 through 16-474 (formerly 16-92 through 16-95) of
the Administrative Rules of Montana.

3. The rule is proposed to be repealed because it is
obsolete for all practical purposes. The number of passenger
railway stations in Montana has decreased to a point where it
would be impractical and inappropriate to maintain and imple-
ment a program for inspection, and there is no longer a need
for state regulation of passenger cars since they are under
the control of the federal government.

4. Interested persons may submit their data, views, orx
arguments concerning the proposed repeal in writing to
Robert L. Solomon, Department of Health and Environmental
Sciences, Cogswell Building, Capitol Complex, Helena, MT.,
59601, no later than November 14, 1980.

5. 1If a person who is directly affected by the proposed
repeal wishes to express his data, views or arguments orally
or in writing at a publiec hearing, he must make written re-
guest for a hearing and submit this regquest along with any
written comments he has to Robert L. Solomon at the above
address no later than November 14, 1980.

6. I1f the department receives requests for a public
hearing on the proposed repeal from 10% or 25, whichever is
less, of the persons directly affected; from the Administrative
Code Committee of the Legislature; from a governmental sub-
division or agency; or from an association having not less
than 25 members who will be directly affected, a hearing
will be held at a later date. Notice of the hearing will
be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be more than 25 persons.

7. The authority of the department to repeal the proposed
rule is based on section 50-1-203, MCA.

e g it
A. C. KNIGHT, M.D., Director
Certified to the Secretary of State October 7, 1980
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF PUBLIC HEARING
of rules 16.42.103 and ) ON REPEAL OF RULES
16.42.104, regulating laser ) ARM 16.42.103 and 16.42.104
energy restrictions and } (Laser Energy Restrictions,
threshold limit charts ) Threshold Limit Charts)

TO: All Interested Persons

1. On November 21, 1980, at 9:00 a.m., or as soon there-
after as the matter can be heard, a public hearing will be held
in the auditorium of the Montana State Department of Highways
building, at 2701 Prospect Avenue, Helena, Montana, to consider
the repeal of rules 16.42.103 and 16.42.104.

2. The rules to be repealed can be found on pages 16-2402
through 16-2439 of the Administrative Rules of Montana.

3. Rule 16.42.103 is proposed to be repealed because
the Department of Health and Environmental Sciences' Occupational
Health Bureau, the agency responsible for administering it, does
not have the resources to keep up with the state of the art of
lasers and because the federal government may exercise its
jurisdiction to regulate lasers. Rule 16.42.104 is proposed
to be repealed because the threshold limit charts presently found
in that rule would generally be incorporated by proposed amend-
ments noticed out today, into rules 16.42.101 and 16.42.102 with
the exception of the charts pertaining to lasers. Rule 16.42.103
is proposed to be repealed and therefore the threshold limit
chartg for lasers in rule 16.42,104 should also be repealed.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Written data,
views, or arguments may also be submitted to C.W. Leaphart, Jr.,
1 N. Last Chance Gulch, Helena, Montana, no later than Novem-
ber 15 1980.

5. C. W. Leaphart, Jr., has been appointed to preside
over and conduct the hearing.

6. The authority of the Board to repeal these rules is
based on sections 50-70-106, 50-70-113, MCA, implementing
sections 50-70-103, 50-70-106 and 50~70-113, MCA.

Of;(w A //éc//fz 742

fOHN F. McGREGOR, WD., Chairman

Bngzé/ /kw /M

RITA ANN SHEEHY

Certified to the Secretary of State O¢tober 7, 1980
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING
of rule 16.42.101 regulating ) ON PROPOSED AMENDMENT
occupational noise ) OF RULE 16.42.101

(Occupational Noise)
TO: All Interested Persons

1. On November 21, 1989, at 9:00 a.m., or as soon there-
after as the matter can be heard, a public¢ hearing will be
held in the auditorium of the Montana State Department of
Highways building, at 2701 Prospect, Helena, Montana, to . con-
sider the amendment of ARM 16.42.101.

2. The proposed amendment replaces present rule 16.42.101
found in the Administrative Rules of Montana combining it with
applicable parts of rule 16.42.104.

3. The rule is proposed to be amended as follows:

16.42.101 OCCUPATIONAL NOISE {3}--Neo-persen-shail
enuse;-suffer;-aliow;-or-permit-noise-exposure-or-exposures
to-any-worker-employved-at-any-work-place-whieh-exceed-these
vatues-tiated-in-Section-Ar-Pabie-F-of-the-LFhreshotd-bimit
Yaiues-of-Physiecat-Agentsis

{2y--When-any-worker-empltoyed-at-any-work-pitace-ts-sub-
jected-to—netse-itevels-exceeding-those-tisted-in-fabite-¥-of
the-'Fhreshotd-khimit-VYalues—of-Physteal-Agentst;-feasible
administrative-—or-engineertng-controt~shatt-be-utitized---3£
such-contreis-fait-to-reduce-sound-itevets-within-the-teveis
of-said-Pabie-I;-personat-protective-equipment-shati-be-pro-
vided-and-used-to-reduse-notse-ieveis-within-the-teveis-ind+-
eated-in-Pabre-t+

(1) The purpose of this rule is to establish maximum
noise exposure levels Chat represent conditions under which
it is believed that nearly all workers may be repeatedly
exposed without adverse effect on the ability to hear and
understand normal speech. The public should note that the
United States Occupational Safety and Health Act (OSHA) may
have pre-empted the application of this rule to some WOrk

places. ) L
(2) As used in this rule, the following definitions

apply:
(a) "ANSI" means the Amerjcan National Standards Insti-
tute of 1430 Broadway, New York, New York, 10018,

(b)Y __"Continuous noise’ means those variations of noise
levels that inyolve maxima at intervals of one per second or
less.

- (c). _“Impact or impulsive noise" meang those variations
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of noise levels that involve maxima at intervals of greaterx
than one per second. )

(3) For purposes of determining compliance with this
rule, noise levels shall be determined by a sound level meter
satisfactory to the department which operates on the decibels
A-weighting network (dbA) with slow meter response. Inguiries
as to whether a particular meter is satisfactory may be
answered by contacting the Qcgupational Health Bureau,
Environmental Sciences Divigion, Montana Department of Health
and Environmental Scjiences, Cogswell Bujlding, Capitol Com-
plex, Helena, Montana, 59601, telephone 449-3671.

4 o ; ermit th osure of an
worker employed at any work place to noise levels in excess
of this rule.

(5) When any worker employed at any work place is ex-
posed _to noise levels exceeding those listed in subsection (6)
of this rule, feasiple admipnistrative or engineering controls
shall be utilized by the emplover to reduce the noise levels.
If such controls fail to reduce the worker's exposure to noise
levels within the maximum permissible noise exposure levels
listed in subsection (6) of this rule, personal hearing pro-
tective equipment shall be provided by the employer to the

worker and used to reduce the poise exposure level to within

- ; : : -

thaMgax1m??_p?xmf;5ihl?_nQ15e_cxpQsLuu1_leyels_l;§ksd_iijuuL_
(6) The maximum permissible noige exposure levels to

which a worker may be exposed are as shown in the following
table:

Continuous or Intermittent Noise Exposures

Duration per day in hours Noise level (dbA)
8 90
[ 37
4 35
3 97
2 100
1 1/2 102
I 105

3/4 lo7
i2 110
1/4 115

(a) Thesge values apply to the total time of ex exposure per

working day regardless of whether this is one continuous ex-
posure or a number of short-term exposures but does not apply
to_impact or Impulsive fype of noises.

(b) When the daily noise exposure of a worker is com-
posed of two or more periods of noise exposure of dilferent
levels, their combined effect should be considered rather than
the individual effect of each. If the sum of the following
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fractions: C /T + C . . € /T exceeds unity (1), then
the mixed exgpsure s% }d Be conBidBred to exceed fhe maximum.
germ1551ble exposure rate, C, indicates the total time of
exposure at a specified noise level, and T _indicates the total
time of exposure permitted at that level. Noise exposures of
less than 90 dbA do not enter into the above calculations. No
worker may be exposed to continuous noise in excess of 115 dbaA
for any duration,

{(c)] A worker's exposure to impact or impulse noise shall
not exceed 140 decibels (dbA) peak sound pressure level.

4. The Board is proposing to amend this rule at the re-
quest of the Department's Occupational Health Bureau in order
to c¢larify the application of the existing rule and combine
the table from ARM 16.42.104 dealing with threshold limit
values for noise into one rule.

5. 1Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, view or arguments may also be submitted to C. W. Leaphart,
Jxr., 1 N. Last Chance Gulch, Helena, Montana, no later than
November 17, 1980.

6. C. W. Leaphart, Jr., 1 N. Last Chance Gulch, Helena,
Montana, has been appointed by the Board to preside over and
conduct the hearing.

7. The authority of the Board to make the proposed
amendment is based on sections 50-70-106, 50-70-113, MCA, and
the rule implements section 50-70-113 and 50-70-103(8), MCA.

Ocfler 2, Jher Birginr

VJOHN F. McGREGOR, M.ayﬁ Chairman

oy Lo v, .4’/@%,

RITA ANN SHEERY

Certified to the Secretary of State October 7, 1980
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING

of rule 16.42.102 regarding ) ON PROPOSED AMENDMENT
occupational air contaminants } OF ARM 16.42,102
(Occupational Air
Contaminants)

TO: All Interested Persons

1. On November 21, 1989, at 9:00 a.m., or as soon there=-
after as the matter can be heard, a public hearing will be
held in the auditorium of the Montana State Department of
Highways building, at 2701 Prospect, Helena, Montana, to con-
sider the amendment of ARM 16.42.102.

2. The proposed amendment replaces present rule 16.42.102
found in the Administrative Rules of Montana. The proposed
amendment will update the Montana standards and bring them into
conformity with requlations of the United States Occupational
Safety and Health Act.

3, The rule is proposed to be amended as follows:

16.42.102 OCCUPATIONAL AIR CONTAMINANTS 41} -Ne-person
shali-eanse;-suffer;-ailew;-or-permit-an-exposure-—or-expes-
yres-se-any-worker-emploved-at-any-work-pliace-by-inhatation;
ingestions-akin-absorptions;-or-contact-to-any-materiat-or—
substance-at-a-concentration-above-those-specified-in-Fabie-IF
of-the-Fhreshoid-bimtt-Values-of-Atrborne-ontaminantstc

42} --Po-achieve—compitance-with-Fabte-If-of-the-4Fhresh-
old-bimit-Vailues-of-Arrborne-Eontaminants?;-faasibte-admint=~
trative-or-enginearing-controls-must-first-pe-determined-and
impiemented-in-ati-casess--in-cases-where-protective-equipment
iz-atas—necessary;-it-shaii-be-provided-for-and-usedr--Protec-
tive-equipment-must-be-approeved-by-a-competent-industriat
hygienist-or-eother-technteatiy-quatified-sources

(1} The purpose of this rule is to establish maximum
threshold Timit valués for alr contaminants under which it is
believed that nearly all workers may be repeatedly exposed day
after day without adverse health effects.

The blic is advised that regulations adopted b
the uaj;ed States Secretary of Labor pursuant to the federal

nal fety and Health Act (OSHA) may have pre-empted
;hﬁ_annllcatlon of some of these standards to certain workers

in Moptana. For those air contaminants for which an OSHA

standard has been adopted, the OSHA standard applies to all
workers in Montana except workers of state and_local govern-—
ments whose goverage is excluded by federal law and those
vorkers whose work place is not of sufficient size to subject
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it to OSHA. For those air contaminants for which no OSHA
standard has been adopted, the threshold Limit values adopted
by this rule apply to all workers in Montana.

(b] Threshold 1imit values for air contaminants are
established in this rule as ceiling ('C") values, or as time-
weighted average values.

(2) _As used in this rule, the following definitions
apply in addition to those in section 50-70-103, MCA:

(a) "ANSI" means the American National Standards Insti-
tute, of 1430 Broadway, New York, New York, 10018.

(b) "Ceiling value™ or an alr contaminant preceded by
a "C" meang that for that air contaminant a threshold 1limit
value has been established in this rule which value cannhot
be exceeded at any time, even briefly.

(c) "mg/m’" means approximate milligrams of particulate
per cubic meter of air.

(d) _ "mppef" means millions of particles per ¢ubic feet
of air based on impinger samples counted by light-field

technics.
(e) "ppm" means parts of vapor or gas per million parts

of contaminated air by volume at 25° Celsius and 760 mmHg
pressure.

(f) "Time weighted average value" means that for an
air contaminant for which such threghold limit value has
been_established in an 8-hour work shift a worker may be
exposed to a single brief concentration which exceeds this
value so long as the average 8-hour cumulative exposure as
computed by the formula in subsection (4) does not exceed
this_value.

(3) when any worker employed_at any work place is or
would be exposed to an air contaminant exceeding the threshold

limit values of this rule, the emplover shall determine and
implement feagible adminjstrative or engineering controls

first to reduce the air contaminant levels., If such controls
fail to reduce the worker's exposure to air contaminant levels
within the threshold limit values of this rule, personal pro-
tective equipment shall be provided by the employer for the
worker and used to reduce the worker's exposure to air contam-

inants within the levels permjitted by this rule. All personal
protective equipment used for purposes of this rule must be
approved for each particular use by a _competent industrial
hygienist or other technically qualified person. Whenever
respirators are used as personal protective equipment, they
must be satisfactory to the department. Questions as_to
whether respirators are satisfactory may be answered by con-
tacting the Department's Oc¢cupational Health Bureau, Cogswell
Building, Capitol Complex, Helena, Montana, 59601, phone
449-3671.

(4) A worker's exposure to any air contaminant listed
in Tables I, IX, or IIT of this rule shall be limited in
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accordance with the requirements of this subsection. The ex-
posure of a worker is to be calculated in relation to a single
air contaminant and also in relation to a combination or mix-
ture of air contaminants in an 8-hour period. N

{a) _An emplover shall use the following formula to com-
pute a worker's cumulative or time weighted average exposure
to a _single air contaminant during an 8-hour work shift:

(i) E = CaTa + CbTh + .... CnTn/8. "E" is the equiva-
lent exposure for the working shift: "C" is the concentration
during any period of time T where the concentration remains
constant: a "p" is the d ti i s of ¢t ur
the cen tion C. loyver al ot allo e value of E
to_exceed 8= i i a jmit j les 1,
i1 - ; 3

ii To i j i ec—
tion (i n t i,50a - i weighted
av: imd £ i an o
is subject to the following expogure: 2 hourg exposure at 150
ppm; 2 gogrg exposure at 75 PP ; 4 hours exposure at 50 ppm.
Substj t ti £ formula, we have 2 x 50 +
2 x 7 = i j han
10 -ho i i a imi X u
is acceptable.

—
e ker' t eight erage exposure
i ri an

+
exposure for the mixtur "Cc" is the concentration of a partic-
ular air contaminant; and "L" is the threshold limit value for
that contaminant from Tables I, II, or I11I of this rule. Aan
emplover shall not allow the value ¢of Em to exceed unity (1).

i The following example il a o a e-

s e
to actual concentrations of 500 ppm of Acetone as listed in
Table I, 45 ppm of 2-Butangne as listed in Table I, and 40 ppm
f u i i II uring an 8-hour period.
- i i limi for ese
air contaminants are 1000 Ppm, 200 ppm, and 200 ppm, respect-

ively, Putting this data into the formula, Em = 500/1000 +
4 + 4 . j i n_uni

r bi ion or mixture of
air inants cc e.

(5) No person may cause or permit the exposure of any
worker employed at any work place by inhalation, ingestion,
skin abgorption or contact to air contaminant levels 1n ex-
cess of the threshold limit values listed in this rule. Com-
E}Lance with this rule shall be determined by calculating the
worker's exposure to air contaminants as individual substances
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or as the exposure to a mixture of substances according to the
formulas gtated in subsection (4).
(a) The threshold limit values in Table I of this rule
are to he interpreted as follows:
{i) A worker's exposure to any air contamjinant in
Table I, the name of which is preceded by a "C", e.qg., ¢ Boran
trifluoride, shall at no time exceed the threghold limit value
listed whi ig ex ssed as a ceiling value for that air
contaminant.
(ii) A worker's exposure to any material in Table I,
the name of which is not preceded by a "C", shall not exceed
the threshold limit valye which is expregsed as an 8-hour time
weighted average.
(b} The threshold limit valuyes in Table II of this rule
are fo be interpreted as follows:
(i) A worker's exposure to any aix contaminant listed in
i = i - e
- i i imj iven

{ii) A worker's exposure to an air contaminant listed in
Table IJ shall not exceed at any time during an 8-hour shift
the acceptable cejling congentration ljimit given for an air
contaminant in Table JI, except for a time period, and up to
a_concentration not excee ding the maximum duration and concen-

tration allowed in the gglymn under "acceptable maximum peak
aboye t aAcc ble ceiling concentration for an 8-hour shift."
(iii) To gxgmgl;ﬁz subsection (i) and (ii), during an

8-hour shift, a worker may be exposed to a concentration of
Benzene above 25 ppm, but never above 50 ppm, only for a maxi-

T d_of inut. Such exposure must be compensated
by exposures tog ggﬂggntr§tlon$ less than 10 ppm so that the
cumulative exposure for the entire 8-hour work shift does not
exceed a ftime weighted average of 10 ppm.

(c) Ihg threshold limit v;lues in Table III of this rule

(i) A worker's exposure to any air contaminant listed

mwmw
= hted average limit given
for that ajr contaminant in Table ITI.

{ii) For respirable quartz of crystalline silica, the

qe_of crystalline silica in the formula for mppcf is
the amount determined from airborne samples, except in those
instances in which other methods have been shown to the depart-
ment's satisfaction to be applicable.

{iji) For respirable guartz of crystalline silica, both
concentration and percent quartz for the application of the
limit of mg/m3 are to be determined from the fraction passing
a size=-gselector with the following characteristics in Table a.
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TABLE A
Aerodynamics djameter Percent passing
uni i selactor
2 20
2.5 15
3.3 30
5.0 25
19 0

(iv) For non-asbestos forms of tal¢ for silicates, the
mppcf threshold limit value is to be used where less than 1%
quartz exists but if greater than 1% quartz exists, the guartz
threshold limit value in Table III is to be used.

{v) For all types of asbestos, the fibers per cubic
centimeter level in Table III is to be determined by using
the membrane filter method at 400 to 450 x (magnification)

(4 millimeter objective) with phase contrast illumination.

vi) An mppef measurement may be converted into million
particles per cubic meter and particles per C.C. by multiplying
it by a factor of 35.3.

(d) The threshold limit values for air contaminants are
listed In the following tables:

[NOTE: All of the following is new material. It is easier to
read without underscoring, and therefore is not underscored.]

TABLE I
Ai . 3
ir Contaminant ppm mg/m

Abate . . e e e e s e e e e e e 15
Acetaldehyde e e e e e e e e e e e e 200 360
Acetic acid . . . . . . . . . . . . . . 10 25
Acetic anhydride. . . . . . . . . . . . 5 20
Acetone . . . . . . . .« . .+ . . . . .« s+ 1,000 2,400
Acetonitrile. . . e e 40 70
Acetylene dlchlorlde See 1 2-
Dichloroethylene
Acetylene tetrabromide. . . . . . . . . 1 14
Acrolein. . . i e e e e e e e e e . 0.1 0.25
Acrylamide - Sk1n e e e e e e e e — 0.3
Acrylonitrile - Skin. . . . . . . . . . 20 45
Aldrin - Skin . . . e e e e e e - 0.25
Allyl alcohol - Skln e e e e e e e e . 2 5
Allyl chloride. . e e e e 1 3
C Allyl glycidyl ether (AGE). . . . . . 10 45
Allyl propyl disulfide. . . . . . . . . 2 12
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[NOTE:

All of the following is new material.

It is easier to

read without underscoring, and therefore is not underscored.}

TABLE I - Continued

Air Contaminant ppm mg/m3
2-Aminoethannl, see Ethanolamine
2-Aminopyridine . . 0.5 2
Ammonia . 50 35
Ammon ium suliamate (Ammatn) R 15
n-Amyl acetate. 100 525
sec-Amyl acetate. 125 650
Aniline - Skin. . 5 19
Anisidine (o.-p- 1;0m91q) - Skln -— 0.5
Antimony and compounds (as Sb). - 0.5
ANTU (alpha naphthyl thiourea). - 0.3
Arsenic and compounds (as As) _— 0.5
Arsine. . . 0.05 0.2
Azinphos- meth‘l - Skxn - 0.2
Barium (soluble compounds). -— 0.5
p-Benzoquinone, see Quinone
Benzov! peroxide. —-—— S
Benzvl chloride . 1 S
Biphenyl. see Diphenvl
Bisphenol A, see Diglyeidyl other
Boron oxide ' ——— 15
Boron tribromide. 1 10
C Boron trifluoride . ., 1 3
Bromine . 0.1 0.7
Bromine pentafluorlde 0.1 0.7
Bromoform - Skin. 0.5 5
Butadiene (1, 3- butadlene) 1,000 200
Butanethiol, see Butyl mercaptan
2-Butanone. . 200 580
2-Butoxy ethnnol (Butyl Cellosolve) -

Skin . . . 50 240
Butyl acetate (n butvl acetate) 150 710
sec-Butyl acetate . . 200 950
tert-Butyl acetate. 200 250
Butyl alcohol C e e e 100 300
sec-Butyl alcohol . . . . . . 150 450
tert-Butyl alcohel. . . . . . 100 300
C Butylamine - Skin . . 5 15
C tert-Butyl chromate (as CrO3) - Skln. -—- 0.1
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[NOTE: All of the following is new material. It is easier to
read without underscoring, and therefore is not underscored.]

TABLE I - Continued

Air Contaminant ppm mg/m3

n-Butyl glycidyl ether (BGE) e e e s 50 270
Butyl mercaptan . . . e e 10 35
p-tert-Butyltoluene . . . . . . . . . . 10 60
Calcium arsenate. . . . . . . .« .« . . . ———— 1
Calcium oxide . ., . . . . .« « « « « . . —_— 5
Camphor . . e e e e e e e e 2 —-——
Carbaryl (SeVLnC) ). e e e e e e ——— 5
Carbon black. . . G e e e e e e e — 3.5
Carbon dioxide. . . . . . . . . . . . . 5,000 9,000
Carbon monoxide . . . . . . « . . . . . 50 53
Chlordane - Skin. . e e e e e ——— 0.5
Chlorinated camphene - Skxn e e e e — 0.5
Chlorinated d1pheny1 oxide. . . . . . . —_— 0.5
Chlorine. . e e 1 3
Chlorine leYldC . 0.1 0.3
C Chlorine trifluoride. C e e e e . 0.1 0.4
C Chlornacetaldehyde. . . 1 3
a-Chloroacetophenone (DthchchlorldL) Q.05 0.3
Chlorobenzene (monochlorcbenzene) . . 75 350
o-Chlorobenzyliden malononitrile (OCBW) 0.05 0.4
ChlnxoblornnLthane - 200 1,050
2-Chloro-1.3-butadiene, see Chloroprenc

Chloroclphgnsl (42 percent Chlorine) -

Skin . . . - 1
Chlorodxphenyl (51 pPrcent Chlorlno) -

Skin . . . e e e e - 0.5
1-Chloro,2, 3-upoxvprop1ne sce

prchlorhgdxln

2-~Chloroethanol, see Ethylepe chloro-

hvdrin

Chlaroethylane, see Vinyl chloride

¢ Chloroform (trichloromethane) . . . . 50 240
1-Chloro-l-pitropropane . . . . . . . . 20 100
Chloropicrin. . 0.1 0.7
Chloroprene (2- chloro 1 3 butadlene) -

$kin . . . - 25 20
Chromium, sol chromlc, chromous

salts as Cr. . . C e e e e e s —_— 0.5
Metal and 1nsol salts C e e e e e e —— 1
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[NOTE: All of the following is new material. It is easier to
read without underscoring, and therefore is not underscored.]

TABLE I - Continued i
Air Contaminant ‘ ppm mg/m3

Coal- tar pitch volatiles (benzene solu-

ble fraction) anthracene, BaP, phenan-

threne, acridine, chrysene, pyrene . . _— 0.2
Cobalt, metal fume and dust . . . . . . - 0.1
Copper fume . . . . - + .+ - - . o o s - —_ 0.1
Dusts and mMisSts. . - .« .+« o+ . e 4 e . -—— 1
Cotton dust (Taw) . . « « « « + + o« + . —_—— 1
Crag herbicide . . e e e e e —_— 15
Cresol (all isomers) - Skln e e e e S5 22
Crotonaldehyde. . . . . « . « « « - - . 2 6
Cumene - Skin . . e e e e e e e 50 1245
Cyanide (as CN) - Skln. e e e e e e e s —_—— . 51
Cyanogen. . . . - e e e e e e e e 10 20
Cyclohexane . . . . - « - - « « - « - - 300 1,050
Cyclohexanol. . . . .« .« « « « « « o - 50 . 200
Cyclohexanone . . . « + « « - - « - « = 50 200
Cyclohexene . « . . « « « « =~ « = o & 300 1,015
Cyclopentadiene e e e e e e e e e 75 200
2,4-D . . e e e e e e e e e e e e, —-— 10
DDT - Skln .. e e e e e e e e s -—— 1
DDVP, see chhlorvos

Decaborane - Skin . . . . . . . .« - . . 0.05 0.3
Demeton@ ~ 8kin . . -—— 0.1
Diacetone alcohol (4 hydroxy -4~ methyl-

2-pentancne) . . 50 240
1,2-diaminoethane, see Ethylenediamine :
Diazomethane. . . . -« . « « « + « - « - 0.2 0.4
Diborane. . . e e e e e e e e 0.1 0.1
1,2- albrumoethane see Ethylene

dleOmldP Table IIIX
Dibutyl phosphate e e e e e e e e e 1 5
Dibutylphthalate. . . . . . . . . . . . - 5
C Dichloroacetylene . . . . . . . + . . 0.1 0.4
C o-Dichlorobenzene . . . . « « « + « .« 50 300
p-Dichlorobenzene . . e e e e e e 75 450
Dlr}1010d1f1u010m9th1ne - . . 1,000 4,950
1,3-Dichloro-5,5-dimethyl hydqntoln . ——— 0.2
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[NOTE: All of the following is new material.

It is easier to

read without underscoring, and therefore is not underscored.]

TABLE I - Continued

Air Contaminant ppm mg/m®
1,1-Dichloroethane. . . . . . . . . . 100 400
1,2-Dichloroethane, see Ethylene

dichloride, Table III
1,2-Dichloroethylene. . . [ 200 790
C Dichloroethyl ether - Sk1n - . 15 20
Dichloromethane, see Wethxlenechlorlde
Dichloromonofluoromethane . . 1,000 4,200
C 1,1-Dichloro-1-nitrocthane. . . . 10 60
1,2-Dichloropropane, see Propylene-—

dichloride
Dichlorotetrafluoroethane 1,000 7,000
Dichlorvos (DDVP) - Skin. - 1
Dieldrin - Skin . = 0.25
Diethylamine. . 25 75
Diethylamino ethanol - Skln . 10 50
C Diethylene triamine - Skin. 10 42
Diethylether, see Ethyl ether
Difluorodibromomethane. . . O, 100 860
C Diglycidyl ether (DGE). . . . . 0.5 2.8
Dihydroxybenzene, See Hydroqulnone
Diisobutyl ketone e a e . . 50 290
Diisopropylamine - Skin . . . 5 20
Dimethoxymethane, see Methylal
Dimethyl acetamide - Skin . . . . . . 10 35
Dimethylamine e e e e e 10 18
Dlmethylamlnobenzene see Xylidene
Dimethylaniline (V~d1meth51an111ne) -

Skin - . ] 25
Dlmethylbenzene see Xylene

Dimethyl 1,2-dibromo-2,2- dlchloroethyl

phosphate (Dibrom). . -— 3
Dimethylformamide -~ Skin. 10 30
2,6-Dimethylheptanone, see Dllsobutyl

ketone

1,1-Dimethylhydrazine - Skin. 0.5 1
Dlmethylphthalate . —_— 5
Dimethylsulfate ~ Skin. . 1 5
Dinitrobenzene (all 1soners) - Sk1n —_ 1
Dinitro-o~cresol - Skin ——— 0.2
Dinitrotoluene - Skin -— 1.5
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[NOTE: All of the following is new material. It is easier to
read without underscoring, and therefore is not underscored.]

TABLE I - Corntinued

Air Contaminant prm mg/m3
Dioxane (Diethylene dioxide) - Skin . . 100 360
Diphenyl. . . e e e 0.2 1

Dlohcnylmethane dllsocyanate see
Methylene bisphenyl isocyanate (MDI)

Dipropylene glycol methyl ether - Skin. 100 600
Di-sec, octyl phthalate (d1 -2- ethyl—

he\ylphthdlate) .. . - - -——= 5
Endosulfan (Thmdan@) T 0.1
Eudrin - Skin . . . C e e e e e - 0.1
Epichlorhydrin - Skln e e e e e e 5 19
EPN - Skin. . . e e e e e e e e 0.5

1,2- Lvo\yprooane, see Pronyleneoxide
2,3-Epoxy-1-propanol, see Glycidol
Ethuncthiol, see Ethylmercnptan

ELhaqnlgmlne .o e e e e e e 3 6
2-Ethoxyethanol - Skxn .o c e 200 740
2-Ethoxyethylacetate (Cellosolve

acetate) - Skin. . . . L . 00 oL . 100 540
Ethyl acetate . . e e e e e e 400 1,400
Lthrl acrylate - Skln e e e e e e 25 100
Etiiyl alcohol (ethxnoL) .. . . . . . . 1000 1,900
Ethylamine. . P 10 18
Ethvl sec-amyl ketone (3 methy 1-3-

heptanone) . . . . . . . . . . . .. 25 130
Lravl benzene . . . . L L . 0 - . e 100 435

Ethvl bromide . . . . . L L . - L. . 200 890

Ethyl butyl ketone (3-Heptanone). . . . 50

230
Ethyl chloride. . . . - . . 1,000 2,600
Ethyl ether . . . . . . . . . . . 7 a0 1,200
Ethyl formate . . . . . . . . . . . . 100 300
C Ethyl mercaptan . . . . . . . . . . . 10 25
Ethyl silicate. . . . Coe e 100 850
Ethylene chlorohydrln - Skln e e e 5 16
Ethylenediamine . . . Coe e e e 10 25
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[NOTE: All of the following is new material.

It is easier to

read without underscoring, and therefore is not underscored.])

TABLE 1 - Continued

Air Contaminant ppm mg/m

C Ethylene glycol dinltrate and/or

Nitroglycerin - Skin . . 0.2 1
Ethylene glycol monomethyl ether

acetate, see Methyl cellosolve acetate
Ethylene imine -~ Skin .. 0.5 1
Ethylene oxide. . 50 20
Ethylidine chloride, see 1 l—chhloro—

ethane
N-Ethylmorpholine - Skin. 20 94
Ferbam. - 15
Ferrovanadlum dust ——— 1
Fluoride (as F) —-—— 2.5
Fluorine. 0.1 0.2
Fluorotrlchloromethane 1,000 5,600
Formic acid . 5 9
Furfural - Skin S 20
Furfuryl alcohol. . 50 200
Glycidol (2, 3-Epoxy-1- prooanol) . 50 150
Glycol monoethyl ether, see 2- -Ethoxy-

ethanol

Guthion B , see A21nphosmethy1

Ha fniwn . - —— 0.5
Heptachlor - Skln -—- 0.5
Heptane (n-heptane) 500 2,000
Hexachloroethane - Skin 1 10
Hexachloronaphthalene - Skin. ——— 0.2
Hexane (n-hexane) N 500 1,800
2-Hexanone, . 100 410
Hexone (Methyl isobutyl ketone) 100 410
sec-Hexyl acetate 50 300
Hydrazine - Skin. 1 1.3
Hydrogen bromide. 3 10

C Hydrogen chloride . 5 7
Hydrogen cyanide - Skin 10 11
Hydrogen fluoride 3 2
Hydrogen peroxide (90% ) 1 1.4
Hydrogen selenide . 0.05 0.2
Hydroquinone. —— 2
Indene. e e e 10 45
Indiunm and compounds, as In 0.1
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[NOTE: All of the following is new material.
read without underscoring, and therefore is not underscored.)

It is easier to

TABLE 1 - Continued
; . 3
Alr Contaminant pen mg/m
C Iodine. . . e e e e . 0.1 1
Iron oxide fume - 10
Iron salts, soluble as Fe - 1
Isoamyl acetate . 100 525
Isoamyl alcohol 100 360
Isobutyl acetate. 150 700
Isobutyl alcohol. 100 300
Isophorone. . 25 140
Isopropyl acetmte 250 950
Isopropyl aleohol 400 980
Isopropylamine, 5 12
Isopropylether. . 500 2,100
Isopropyl glyc1dy1 ether (IGL) 50 240
Ketene. 0.5 0.9
Lead. e e e e e e e e e e —— 0.15
Lead arsenate . . . . . . . . . . . . . ——— 0.15
Lindane -~ Skin. —— 0.5
Lithium hydride P -— 0.025
L.P.G. (liquified petroleuﬂ gaa) . . . 1,000 1,800
Magnesium oxide fume. . . . e - 15
Malathion - Skin. . . . . . . . . . . . _— 15
Maleic anhydride. . . . . . . . . . . . 0.25 1
C Manganese . -— S
Mesityl oxide e e e e e e e 25 100
Methanethiol, see Methyl mercantan
Methoxychlor. G e e e e e e o 15
2-Methoxyethanol, see Methyl cellosolve
Methyl acetate. e e e e 200 610
Methyl acetylene (propyne) 1,000 1,650
Methyl acetylene- pronadlene
mixture (MAPP) 1,000 1,800
Methyl acrylate - Skln . 10 35
Methylal (dimethoxymethane) 1,000 3,100
Methyl alcohol (methanol) . 200 260
Methylamine . . Coe e e e e e 10 12
Methyl amyl alcohol see Methyl
isobutyl carbinol
Methyl (n-amyl) ketone (2-Heptanone). 100 465
C Methyl bromide - Skin . 20 80

Methyl butyl ketone, sece 2- chanone

MAR Notice No. 16-2-159
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[NOTE: All of the following is new material.

It is easier to

read without underscoring, and therefore is not underscored.]

TARLE I - Continued
Air Contaminant ppm mg/m°

Methyl cellosolve - Skin. o . . . 25 80
Methyl cellosolve acetate - Skin. 25 120
Methvl chloreform - 350 1,900
Methylevclohexane 500 2,000
Methyleyeloh ol L. 100 470
O-Jvth‘luychhL\nnOﬂC - Skin. 100 460
Methyl ethyl kevtona (MERK), see

2-Butanon.:

Yethyl formate, . 100 250
Jderhyl lodide - Skln 5 28
Methyl isoamyl ketone 100 475
Vethrl isobutvl carbinol - Skxn 25 100
fethyl isobutvl ketone, see Hexone R
Methyrl isccyanate - Skin. 0.02 Q.05
C Methyl mercaptan. . . . . . . 10 20
Methyl methacrylate e e e e 100 410
Methyl propyl ketone, see 2-Pentanone

C a-Methyl styrene. . . 100 480

C Methylene bisphenyl 1socyanate (HDI). 0.02 0.2
Molybdenum:

Soluble compounds. - 5

Insoluble compounds. - 15
Monomethyl aniline - Skin 2 ]

C Monomethyl hydrazine - Skin 0.2 0.35
Morpholine - $kin I 20 70
Naphtha (coaltar) 100 400
Naphthalene 10 50
Nickel carbonyl PR 0.001 0.007
Nickel, metal and soluble cmbds as Ni. - 1
Nicotine - S8kin . . . . . .0 L. - 0.5
Nitric acid . . . . . . . . . . ., 2 5
Nitric oxide. 25 30
p~Nitroaniline - Skln 1 6
Nitrobenzene - Skin 1 5
p-Nitrochlorobenzene - Skln — 1
Nitroethane 100 310
Nitrogen dioxide. . 5 9
Nitrogen trifluoride. 10 29
Nitroglycerin - Skin. 0.2 2
19-10/16/80 MAR Notice No, 16-2~159
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[NOTE: All of the following is new material. It is easier to
read without underscoring, and therefore is not underscored.]

TABLD I - Continu=sd

Aj 1 ‘3

Air Contaminant prm mg/m
Nitromethane. . . . . . . . . . « . . . 100 250
1-Nitropropane. . . . . . . . . . . . . 25 20
2-Nitropropane. . . . . . . . .« . . . . 25 20
Nitrotoluene - Skin . . . . . . . . . . 5 30
Nitrotrichloromethane, see Chloropierin
Octachloronaphthalene - Skin. . . . . . e 0.1
Octane. . . Lo Ce e e e e 500 2,350
Oil mist, mlnczal G e e e e e e e -— 5
Ozmium tetroxide. . . . . o« . . . o . . - 0.002
Oxalic acid . . . . . . . o . o o . L ——— 1
Oxygen difluoride . . . . . . « + .+ . . 0.05 0.1
Ozone . . e e e e e e e e e 0.1 0.2
Paraffin wa: fume e e e e e e e - 0.2
Paraquat - Skin . . . . . . o o o . . —_— 0.5
Parathion - Skin. . . . . . . . . + . . o 0.1
Pontakoran: . | . e e e e 0.005 0.01
pl.LuthUlUﬂlpthLlUWU - Skin e e —— 0.5
Pentuchlorophenol - Skin., . . . . . . . - 0.5
Pentane - . . . . . 4 4 e 4« . . . . . 1,000 2,950
2-Fentanone ., e e e e e e e e 200 700
Pnrghloroochxlere see Tetrachloro-~
ethylene, Table ITI
Perchloromethyl mercuptan 0.1 0.8
Ferchloryvl fluoride e e e e e e 3 13.5
Perroleum distillates (naphtha) . . . . 500 2,000
Phenol - Skin e e e e e e 3 19
p-Phenylene diamine - Skin. . . . . . . —-— 0.1
Phenyl ether (vapor). . . . 1 7
Phenyl ether-biphenyl mlxture (vapor) " 1 7
Phenylethylene, see Styrene
Phenyl glycidyl ether (PGE) . . . . . . 10 60
Phenylhydrazine - Skin., . . C e e 5 22
Phosdrin (Mevinphos ® ) - Skln T —_— 0.1
Phosgene (carbonyl chloride) e e e e 0.1 0.4
Phosphine . . .o e e e e e 0.3 .. 0.4
Phosphoric acld C e e e e e e e —_—— 1
Phosphorus (yellow) . . . . . . . - . . e 0.1
Phosphorus pentachloride., . . . . . . . —— 1
Phosphorus pentasulfide . . . . . . . . —— 1
Phosphorus trichloride. . . . . . . . . 0.5 3
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[NOTE: All of the following is new material. It is easier to
read without underscoring, and therefore is not underscored.]

TABLE I - Continued
. . 3

Air Contaminant prm mg/m
Phthalic anhydride. . . . . . . . . . . 2 12
Picric_acid -~ Skin. . . —— 0.1
Pival () (2-Pivalyl-1, 3 1ndandione) .. —— 0.1
Platinum (Soluble salts) as Pt. . . . . —_ 0.002
Propargyl alcohol - Skin. . . . . . . . 1 -
Propane . . . . s e e« w v . . 1,000 1,800
n-Propyl acetate e e e e e e e e 200 840
Propvl alecohol. . . . . . . . . . . . . 200 500
n-Propyl nitrate. . . . . . . . . . . . 25 110
Propylene dichloride, . . . . . . . . . 75 350
Propylene imine - Skin. . . . . , ., . . 2 5
Propylene oxide . . e e e 100 240
DPropyne, see uethylacetylene
Pyrethrum . . . e e e e e e ——= )
Pyridine. . . . . . . o . . . o L . L. S 15
Quinone . . . . . . . . . . . o ... 0.1 0.4
RDX - Skin. . . e e —— 1.5
Rhodium, Metal fume and dusts as Rh. . —— 0.1

Soluble salts. . . . . . . . . . . . . —_— 0.001
Ronnel, . Ce e e e e e - 10
Rotenone (commerclal) .. e e e e —— 5
Selenium compounds (as Se) Coe e e —_ 0.2
Selenium hexafluoride . . . - 0.05 0.4
Silver, metal and soluble compoundb - —_— 0.01
Sodium flueoroacectate (]OSO) ~ Skin. . . —— 0.05
Sodium hydroxide. . . . .. e . -——— 2
Stleno .o C e e e e e e e e 0.1 . 0.5
Stoddard snlvent e e e e e e e e 500 2,950

Strychnlne. C e e e e e e e e e —_— 0.15
Sulfur dioxide. . . . . . . . . . . . . 5 13
Sulfur hexafluoride . . . . . . . . . . 1,000 6,000
Sulfuric aecid . . . . . . . . . . . o, ——— 1
Sulfur monochloride . . . . . . . . . . 1 6
Sulfur pentafluoride. . . . . . . . . . 0.025 0.25
Sulfuryl fluoride . . . ., . . . . . . . 5 20

Systox, see Demeton ®

19-10/16/80 MAR Notice No. 16-2-159
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[NOTE: All of the following is new material. It is easier to
read without underscoring, and therefore is not underscored.)

TABLL I - Contuinued

3
Alr Contaminant ppm mg/m

2,4,5-T . . . . . . 000 ... 0
Tantalum. , . . . . . . . . . . . . .. ——— 5
TEDP - Skin . . . . . . . . . . . . .. _— 0
Tellurium . . e e e - 0
Tellurium hexafluorlde T 0.02 0
TEPP - Skin . . . . . . . . . . . . .. - 0
C Terphenyls. . . . 1 9
1,1,1,2-Tetrachloro- 2,- dlfluoroethane 500 4,170
1,1,2,2-Tetrachloro-1,2-difluoroethane. 500 4,170
1,1,2,2—Tetrach10roethane - 8kin. . . . 5 35
Tetrachloromethane, see Carbon tetra-
chloride

Tetrachloronaphthalene - Skin . . . . . ———
Tetraethyl lead (as Pb) - Skin. . . . . _—
Tetrahydrofuran . . c e e 200 59
Tetramethyl lead (as Pb) - Skln C e . -
Tetramethyl succinonitrile - Skin . . . 0.5

1

[oN SEE )

.075

.075

Tetranitromethane
Tetryl (2,4,6- trlnltrophcnyl—
methylnltramlne) - Skin. . . P ——
Thallium (soluble compounds) - Skln
as T1. . . . . . . . . . . ... ..
Thiram. . . D e e e e ———
Tin (1norwan1g compds except oxides) . -—
Tin (organic compounds) . . . . . ., . . ———
C Toluene-2,4-diisocyanate. . . . . . .
o-Toluidine - Skin.
Toxaphene, see Chlorlﬂated canphene
Tributyl phosphate. . . ... —
1,1,1-Trichloroethane, sece Methyl
chloroform
1,1,2-Trichloroethane - Skin. . . , . . 10 45
Titanium dioxide. . . . . . . . . . . , - 15
Trichloromethane, see Chloroform
Trichloronaphthalene - Skin . . . . . . - 5
1,2, u“TFthlOrODIODﬂFL .. . 50 300
1,1,2-Trichloro 1,2,2~ frl;luoxopthquﬂ . 1,000 7,600
Tr1ﬂth“1¢m1nr .. e e e e 25 100
TTlLlUUIOmOnObrOmOmbthﬂnﬁ v+« + . . . 1,000 6,100
Trimethvl benzene . . . . . . . . . .. 25 120

- LwooowN
o

¢ NooMWO
H
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[NOTE: All of the following is new material. It is easier to
read without underscoring, and therefore is not underscored.]

TABLE I - Continuaed

Air Contaminant ppm mg/m

2,4,6-Trinitrophenol, see Plcric acid
2,1, 6-Trinitrophenylmethylnitramine,
see Tetryl
Trinitrotoluene - Skin. . . . . . . . . -
Triorthocresyl phosphate. . . . . . . . -
Triphenyl phosphate . . . . . . . . . . ———
Tungsten and compounds, as W
Soluble. Coe .

[SR]

Insoluble. e e e e e
Turpentine, . . < . o . . . ..o .. 100 36
Uranium (soluble compounds) . . . . . . -—

Uranium (insoluble compounds) . . . . . ——-
C Vanadium:

Vo0, dust. . . . . . . . . . . . .. -

V20§ fume. . . . . . . O L L 0L L L -

275
Vinyl benzene, see Styrene
Vinylcyanide, see Acrylonitrile .
Vinyl toluene . . . . . . . . . . . . . 100 480
Warfarin., . . . . . . . . . . . . .. —— . 0.1
Wood dust e e e e e e e e e -
Xylene (xylol). . © . . . . . . . . . . 100 435
Xylidine - Skin . . . . . . . . . . . . 5
Yttrium . . . . . . . 0L L L L L L L. -
Zinc chloride fume. . . . . . . . . . . -
Zinc oxide fume . , . . , . . . . . . . —-——
Zirconium compounds (as Zr) . . . . . . —_———

.05
.25

1
4
!
[eNe] Uk wWoOKr

[ R
=

oe]
[0 )|
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. . B-hour time Acceptable
Air Contaminant welghted celling
average concentration

Ber xm:c i0 ppm 25 ppm 50 prm
Rerylljum and beryllfum 3 3 2
compounds 2 ng/m” 4 5 ug/m o 25 yg/m’
Cadmium dust 0.2 an...am 0.6 Sm\aw
Cadininm fune 0.1 mg/m 0.3 mg/m
Carbor disulfide 20 ppm 30 ppm 100 ppm
Carboa tetrachloride 10 ppm 25 ppm 200 ppm
Chromic acid and chromates 0.1 n_nb:_._u
Ethylene dibromide 20 ppm 30 ppm 50 ppm
Ethylene dichloride . 50 ppm 100 pom 200 ppm
Formaldehyde 3 ppm 5 ppm 10 ppm
livdrogen sul fide 10 ppm 20 ppm 50 ppm

k]
Mercury 3 0.1 me/m 3
Mercury, orgapo (alkyl} 0.01 mg/m 0.04 mg/m
Methyl ehloride 100 ppm 200 ppm 300 ppm § miputes

in any B
. hany
Methylene chloride 500 ppm 1,000 ppm 2,000 ppin
Styrene 100 ppm 200 ppm 600 ppm 5 ominules
' in any 3

Tetrachlorcethyliene 100 pom 200 ppm aoo0 ppm
Toluthe ) 200 ppm 100 ppm 500 ppm
‘Iriehloroethylene 10C ppm 200 ppm a0 ypm

16-2-159
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[NOTE: All of the following is new material.

It is easier to

read without underscoring, and therefore is not underscored.]

TABLE III - MINERAL DUSTS

Millions of

Air Contaminant particles per

Milligrams per

cubic meter

cubic foot of (mg/m3)
air (mppcf)
Silica:
Crystalline: 3
. 250 10 mg/m
Quartz (respirable). . . . . %§E§E—I_§_ X SiOz —
Quartz (total dust). 30 mg/mB
. % 5202 + 2
Cristobalite: Use % the value
calculated from the count or
mass formulae for quartz.
Tridymite: Use # the value cal-
culated from the formulae for
quartz.
Amorphous, including natural 3
diatomaceous earth. . . . . . 20 _—§9_E§Lﬂ___
% 8102
Silicates (less than 1% erys-
talline sxllca)
Mica . . . . C e e e e e 20
Soapstone. . .o 20
Tale (non- asbestos form) .o 20
Tale (fibrous). Use asbestos
limit.
Tremolite (see tale, fibrous)
Portland cement. . . . . - - 50
Graphite (natural). . 15
Coal dust (respllable fractlon 3
less than 5% SLO ) 2.4 mg/m
or
For more than 5% Si02. 10 ma/m
% 810, + 2
2
Inert or Nuisance Dust: 3
Respirable fraction . . . . . 15 mﬁ/m
Total dust. . . -« . « « « . . 50 15 mg/m”

Fibers per cubic centimeters (fcm3)

Asbestos (all types)
(asbestos fibers = ashestos
fibers longer than 5 micro-
meters) . - .« o« o . . s e s s s e e s

19-10/16/80
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4. The Board is proposing this amendment to its rule at
the request of the Department of Health and Environmental
Sciences' Occupational Health Bureau to transfer the threshold
limit values for air contaminants from rule 16.42.104 while
updating them and adding standards to bring the Montana stand-
ards in general conformity with those of the Occupational
safety and Health Administration and the American Conference
of Governmental Industrial Hygiene.

5. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted and received by
C. W. Leaphart, Jr., 1 N. Last Chance Gulch, #6, Helena,
Montana, 59601, no later than November 15, 1980.

6. C. W. Leaphart, Jr., has been designated to preside
over and conduct the hearing.

7. The authority of the Board to make the proposed
amendment is based on sections 50-70-106, 50=-70-113, MCA,
implementing sections 50-70-103, 50-70-106, and 50-70-113,
MCA.

Q%—Lu J/Z //Ja LK qan

frOHN F. McGREGOR, M.D/, Chairman

Wb s Mk,

RITA ANN SHEEHY

Certified to the Secretary of State October 7, 1980

MAR Notice No. 16-2-159 19-10/16/80
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BEFORE THE DEPARTMENT OF LIVESTOCK
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rule 32,3,401 requring a reduced ) ON PROPOSED AMENDMENT OF
dose of Brucella abortus vaccine Y RULE 32,3,401
in cattle. )

(Official Brucellosis
Vaccination)

TO: All Interested Persons

1. On November 20, 1980 at 3:00 p.m. a public hearing
will be held in the Bridger Room of the City Center Motel,
at Bozeman, Montana, to consider the amendment of rule
32.3.401,

2. The proposed amendment would require the use of a
reduced dose of Brucella abortus Strain 19 vaccine in cattle.
Other changes have been made for clarification.

On September 9, 1980 the Board of Livestock adopted
an emergency rule instructing the State Veterinarian to
adopt usage of the reduced dose of Brucella abortus strain
19 vaccine.

The rule as proposed to be amended provides as follows:
(deleted material Interlimed, new material underlined.)

32.3.401 OEFINJITIONS ’ ’

Paragraphs (1) through (4) remain the same.

"(5) An "official vaccination" for bovine brucellosis
is the subecutaneous inocculation of a female bovine by a
deputy state veterinarian, or other persons approved by the

state véterinarian, with a Brucella abortus vaccine licensed
by the veterinary ﬁiologics division, United States department
of agriculture, by a deputy state veterinarian: The

vaccine will contain 300 million to 3 billion live organisms
per dose. Thé female bovine animal ef a dairy bBreed

must be 2 4 through 6 12 months (68 120 to %79 365 days) of
age or the Female bevine animal ef a beef breed 3hail

be 2 threugh 10 menths €60 te 299 days} ef age at the time
of vaccination with a licensed Brucella abortus vaceine. An
official vaceination shall include proper permanent identifi-
cation of the animal at the time of vaccination and the
issuance of a completed form SV-64."

Paragraphs (6) through (18) remain the same,

"(19) "0fficial vaccination" for ram epididymitis is
the inoculation of the male sheep at weaning age or older,
by a deputy state veterinarian, with a ram epididymitis
organism vaccine approved by the Montana department of
livestock, animal health divisions. by a deputy state
veterinarian: Official vaceination includes permanent
identification of the animal at the time of vaccination and
the issuance of a completed vaccination form prescribed by
the department.’

19-10/16/80 MAR Notice No. 32-83
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4. The department is proposing this amendment to its
rule because the old high dose vaccination was creating
problems in controlling the disease rather than helping the
cattle herds. This resulted because the blood tests currently
in use for the diagnosis of Brucellosis do not distinguish
between antibodies induced by vaccination, and those induced
by the actual disease., Persistent antibody levels were the
problem associated with the use of the high dose vaccine.

This resulted in herds being unnecessarily quarantined and
retested when their problem in reality was an infection
caused by Strain 19 vaccine. By reducing the dose of vaccine
this will give better protection and eliminate the problem

of blood test reactions. This program change will hasten

the ultimate eradication of brucellosis as a threat to man
and cattle in Montana,

5. Interested persons may present their data, views
or arguments either orally or in writing at the hearing.
Written data, views or arguments may also be submitted to
James W. Glosser, D,V.M., Administrator and State Veterinarian,
Animal Health Division, Department of Livestock, Helena, MT
59601, no later than November 3, 1980

6. The hearing will be before the Board of Livestock,
Robert G. Barthelmess, Chairman presiding.

7. The authority of the department to make the proposed
amendment is based on section 81-2-102 MCA and the same
section is being implemented.

ﬁogEéT %_ BAéTHELMESS

Chairman, Board of Livestock

d . 0S5 , D.V.M.
Administratog & State Veterinarian

Certified to the Secretary of State October 7, 1980.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF NURSING

IN THE MATTER of the proposed
Amendments of ARM 40.30.403
concerning re-examinations for TION - REGISTERED NURSE;
registered nurses; 40.30.404 40.30.404 RE-EXAMINATION -

) NOTICE OF PROPOSED AMENDMENTS

)

)

)
concerning re-examinations for ) PRACTICAL NURSE; 40.30.1002

)

)

)

)

)

OF ARM 40.30.403 RE-EXAMINA-

practical nurses; and 40.30. through 40.30.1009 STANDARDS
1002 through 40.30.1009 con- FOR MONTANA SCHOOLS OF
cerning standards for Montana PRACTICAL NURSING and PROPOSED
schools of practical nursing; ADOPTION OF A NEW RULE CON-
and adoption of a new rule con- CERNING THE ABOVE STANDARDS
cerning these standards.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 15, 1980, the Board of Nursing proposes
to amend rules ARM 40.30.403 concerning re-examinations for re-
gistered nurses; 40.30.404 concerning re-examinations for prac-
tical nurses; and 40.30.1002 through 40.30.1009 c¢oncerning stan-
dards for Montana schools of practical nursing and proposes
to adopt a new rule concerning the standards for Montana schools
of practical nursing.

2. The proposed amendment of 40.30.403 and 40.30.404 will
delete the current rules in their entirety. The current rules
are located at pages 40.525 through 40.527 of the Administrative
Rules of Montana. The proposed new language will read as follows:

"40.30.403 RE-EXAMINATION - REGISTERED NURSE (1)

Candidates may take the licensing examination three

times in a three year period, commencing from the first

eligible exam.

(2) Failure to successfully pass the licensing
examination the third time, the candidate will not be
admitted to further registered nurse examinations in
Montana.

(3} The fee for repeating the examination will be
$35.00.

40.30.404 RE-EXAMINATION - PRACTICAL NURSE (1) Can~

didates may take the licensing examination three times

in a three year period, commencing from the first eligible

exam.

(2) Failure to successfully pass the licensing
examination the third time, the candidate will not be
admitted to further licensed practical nurse examinations
in Montana.

{3) The fee for repeating the examination will he
$35.00."

3. The board is proposing the amendments to up-date the
rules for re-examination of licensure candidates for professional
or practical nursing and to remove the mandatory remedial pre-
paration following a second failure. As remedial preparation

19-10/16/80 MAR Notice No. 40-30-12
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for re-examination is believed to be an individual's responsibil-
ity, the trend is to challenge this regulatory authority of
Boards of Nursing. The board also feels by changing the number
of times a candidate may write the examination to thriee, they
will be more effective in assuring the safety of life and health
through qualified practitioners.

4. The authority of the board to make the proposed changes
is based on section 37-8-202(2) MCA and implements the same.

5. The proposed amendments of ARM 40.30.1002 through
40.30.1009 will delete the contents of the current rules in
their entirety. Changes in catchphrases will be reflected in
the new material. The current rules are located at pages 40-
555 through 40-560.

"40.30.1002 DEFINITIONS (1) Board: The Montana state

board of nursing, practical nursing administration.

(2) The practice of practical nursing: is the
performance for compensation in the care of the ill,
injured or infirm, of acts selected by and performed
under the direction of a registered nurse, or a person
licensed in this state to prescribe such medications
and treatments, and not requiring the substantial
specialized skill, judgment and knowledge required
in professional nursing. (section 37-8-102 (3) (b)

MCA)

(3} School (program): An educational unit responsible
for preparing persons for practice as practical nurses
qualified to write the state licensing examination.

{4) Approved school (program): A school which
has met the requirements of the law and the minimum
standards approved and specified by the Montana state
board of nursing as outlined in these rules.

{5) Conditionally approved school (program): A
school which fails to meet requirements of the law
and of the board and has been given a definite time
in which to meet the requirements.

(6) Initially approved school (program): A school
which has met the requirements of the law and the
board but which has not been in operation long enough
to gualify for full approval.

(7) Governing body (controlling body): The institution
responsible for the operation of the school.

(8) Faculty: Body of perscens to whom are entrusted
the administration and instructions of the school.

(9) Curriculum: The total learning experience
organized in a systematic manner.

{10) Requirements: The minimum standards which
schools must meet in order to be approved. The words
shall or will designate the statements of requirements.

MAR Notice No. 40-30-12 19-10/16/80



A NSPEPHP QSOPH
(1 The school shall have clearly
defined statement of philosophy and objectives that
is consistent with the philosophy of the governing

body.

{2) The objectives shall be consistent with the
philosophy and shall describe the competencies of
the graduate of the program.

(3) The philosophy and objectives formulated and
adopted by the practical nursing faculty shall be
used in developing, implementing and evaluating the
total program.

40,30.1004  ADMINTSTRATION AND ORGANIZATION OR-PHE
&EHOAR (1) Educational institutions conducting programs
shall be approved by the appropriate state, regional

or national accrediting agencies.

(2) All facilities conducting or cooperating to
provide clinical experiences shall be approved by
the appropriate state agency.

{3) The organization and administration of the
nursing program shall be consistent with those of
other programs in the institutions.

(4) There shall be written organizational plans
which clearly define relationships of the nursing
program to the governing body, to other departments
in the institution and to other institutions and agencies
used by the nursing program.

(5) The administration of the governing body shall
appoint one nursing instructor as coordinator or director.
The coordinator/director will have sufficient time
provided for carrying out administrative responsibilities.
Instructional assignments of the coordinator/director
will be consistent with the span or degree of adminis-
trative responsibility.

(6) The governing body shall establish formal rela-
tionships with agencies used for c¢linical learning
experiences. Such agreements shall be in writing,
shall clearly define the respective responsibilities
and shall provide for periodic review and renewal.

(7) There shall be adequate financial resources
for effective operations of the program:

(a) A separate annual budget for the nursing program
shall be provided.

(b} The nurse faculty member responsible for the
coordination/direction of the program shall actively
participate in the preparation and control of the annual
budget,

40.30,1005 FACULTY (1) There shall be an adequate
well qualified faculty to meet the educational needs
of the program.
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(2) Nursing facultymembers shall be graduates of
approved schools of professional nursing and shall
be currently licensed to practice nursing in Montana.
Each faculty member shall have academic preparation
and experience as follows:

(a) The coordinator/director of the program shall
have a minimum of a baccalaureate degree in nursing
supplemented by courses in curriculum development;
principles and methods of teaching and measurement;
and evaluation. The coordinator/director shall have
had at least two years experience in registered nursing
practice within the last five years and at least two
years teaching experience in nursing education.

{b) The nurse faculty members shall have a minimum
of a baccalaureate degree in nursing supplemented by
courses in principles and methods of teaching and measure-
ment and evaluation. Faculty members shall have had
at least two years experience in registered nursing
practice within the last five years.

(3) All non-nurse faculty shall have academic and
professional education and experience in the field
of their specialization.

(4) Faculty work loads are equitable and shall allow
time for classes and lab preparation, teaching, program
revision, improvements of teaching methods, guidance
of students, participation in faculty organization
and committees, attendance at professional meetings
and participation in continuing education activities.

{5) There shall be a ratio of no more than 10 students
for each faculty person in the clinical area at any
given time.

(6) Written job specifications including responsibilities
and qualifications shall be available for each position.

(7) Personnel policies shall be in writing and shall
include selection, appointment, and promotion, salary
increments, teaching load, faculty development and
welfare.

(8) Reqularly scheduled meetings shall be held by
the nursing faculty and minutes shall be on file.

(9) At the time of employment, each faculty member
shall file a faculty qualification record on the required
form with the board. Any changes in faculty qualifications
shall be included with the school's annual report.
40.30.1006 STUDENTS (1) Requirements for admission
shall be consistent with the policies of the governing
body and shall include a high school diploma or it's
equivalent.

{(2) Classes shall be admitted only at regular intervals
and each class should consist of not less than 10
students.
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(3) Policies consistent with those of the governing
body shall be in writing regarding re-admission of
students and admission by transfer.

(4) sStudent progress shall be reviewed periodically
to substantiate retention in the nursing program.

(5) Policies providing for student welfare as related
to counseling and guidance, health and financial aid
shall be available.

{6) Requirements for graduation shall be in writing.
Upon successful completion of the program, the student
shall receive a certificate or diploma from the governing
body.

40.30,1007 CURRICULUM (1) Program length shall be
based ‘upon completion of the approved curriculum within
the structure and the framework of the governing body
and be consistent with the philosophy and objectives

of the program.

(2) The study, development, implementation and evalua-
tion of the nursing curriculum shall be the responsibility
of the practical nursing faculty.

{3) The philosophy and objectives of the nursing
program shall serve as the basis for development,
implementation and evaluation of the curriculum.

(4) The curriculum shall be divided into identifiable
areas of content which provide a progressive development
of knowledge, skills and attitudes.

(5) The choice and placement of courses, selection
of learning activities and the organization of these
shall provide continuity, sequence and integration
in the total curriculum.

(6) Learning experiences shall reflect written behavioral
objectives.

(7) The program shall include practical nursing
theory and guided clinical practice based on the broad
areas of the nursing model and essential to current
practice in practical nursing.

(1) Classrooms, laboratories, conference rooms and
instructional offices shall be adequate in size, number
and type and shall provide an environment conducive
to learning.

(2) Library resources and instructional resources
shall be adequate and appropriate to meet the needs
of students and faculty.

(3) Clinical facilities shall be selected to provide
learning experiences sufficient to achieve the objectives
of the program. Consideration shall be given to the
philosophy and objectives of care in the facility,
environment conducive to learning, learning experiences
available and quality and guantity of the professional
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and supportive staff.

(4) Secretarial and other supporting services will
be sufficient to the needs of the program.

(1) The school
bulletin shall be current and will accurately describe
the school and the nursing program.

(2) An adequate record system that provides information
about the school, faculty, students and graduates with
provision for the protection of records against loss,
destruction, and unauthorized use will be maintained."

6. The proposed adoption of a new rule to the above
standards will read as follows:
" (1) Provisions shall be made

for periodic systematic evaluation of the curriculum
and all other aspects of the nursing program.

(2) Periodic and continuous evaluation of the student's
progress shall be defined and implemented."
7. The board is proposing the amendments and adoption to
up-date the standards to keep pace with trends in nursing educa-
tion and to assure graduates of these programs will be prepared
to meet society's needs for quality nursing care. The amendments
have also been made to delete obsolete statements, re-group
the standards under more appropriate major headings, consolidate
several single statements and to extend and clarify other state-
ments.

8. The authority of the board to make the proposed amend-
ments and adoption is based on section 37-8-202(2) MCA and
implements the same section.

9. Interested parties may submit their data, views or
arguments concerning the proposed amendments and adoption in
writing to the Board of Nursing, Lalonde Building, Helena,
Montana 59601 no later than November 13, 1980.

10. If a person who is directly affected by the proposed
amendments and adoption wishes to express his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request along
with any written comments he has to the Board of Nursing, Lalonde
Building, Helena, Montana 59601 no later than November 13, 1980.

11. If the board receives requests for a public hearing
on the proposed amendments and adoption from either 10% or 25,
whichever is less, of the persons who are directly aifected
by the proposed amendments and adoption; from the Administrative
Code Committee of the legislature; from a governmental agency
or subdivision; or from an association having not less than
25 members who will be directly affected, a hearing will be
held at a later date. Notice of the hearing will be published
in the Montana Administrative Register.

12, The authority and implementing sections are listed
after the proposed changes.
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BOARD OF NURSING
JANIE CROMWELL, R.N., PRESIDENT

BY:

ED CA ’
DEPARTMENT OF PROFESSIONAL
AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, October 7, 1980.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment

of Rule 46.12.1201 (46-2.10(18)-
511451A), Rule 46.12.1202 (46-2.10
{18)-511451B), Rule 46.12.1204
(46-2.10(18)-511451D), Rule 46.12.
1205 (46-2.10(18)~S$11451E), and
Rule 46.12.1206 (46-2.10(18)-
511451F) pertaining to the reim-

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT OF
RULE 46.12.1201, RULE
46.12.1202, RULE 46.12.
1204, RULE 46.12.1205
AND RULE 46.12.1206
FOR REIMBURSEMENT FOR
SKILLED AND INTERMEDIATE

bursement for skilled nursing and CARE SERVICES, REIM-
intermediate care services, reim- BURSEMENT METHOD AND
bursement method and procedures. PROCEDURE

TO: All Interested Persons

1. On November 6, 1980, at 9 a.m. a public hearing will

be held in the auditorium of the Social and Rehabilitation
Services Building, at 111 Sanders, Helena, Montana, to
consider the amendment of Rule 46.12.1201, Rule 46.12.1202,
Rule 46.12, 1204, Rule 46.12.1205, and Rule 46.12.1206
pertaining to reimbursement for skilled nursing and inter=-
mediate care services.

2. The rules as proposed to be amended provide as
follows:

46.12.1201 €ERoSEOUE ©OF PRIGR RUbLES BINEE APRIE 3, 3978

ANB FRANSIFION TRANSITION FROM RULES 1IN EFFECT SINCE
APRIL 1, 1979 43} The ruies in effeet Petween Ap¥ii 1, 1938
and Mareh 3%; 1939; previde for determining prespective rates
based en eosts presented in eest reperEs ending Mareh 3i-
1978+ TFhe department will preceas and settie the Mareh 3%~
1978,y eost repertr and previde the appropriate reimburse- ment
for the peried Aprii 1,y 3978 threugh Mareh 31i; 3979=

€2} Fhe proopeetive rakes determined wnder rules in
effeet bekween Apri: I; 1978 and Marekh 31; 1979:+ are hereby
medified o atlew fer inflatienary adjuskment Re& antieipated
when the April *; 978 rutes were estabiished- The prespee-
tive rates eptabliphed fer April %y 1978; wiii be adjusted
oeteber i+ 1978 anrd JaRua¥y i; 1979; te refleet the ehanges in
the P+ amd MPI during the menths feilewing Aprii iy 129787%hat
were net antieipated in the 7.5 pereent adjustment pereentage
determined 3in rule 46-2-320¢3283-511450b¢23{al¢z)¢ab) ef £he
Apri} %; 3978 rules- The annualined adjuetment pereentage e
be effeetive Oeteber %y 10787 has been determined to be 6:2
pereent; and the anaualined adiustment pereentage to be effee-
tive dJapuary 2y 1979; has beern determined e be 9-3 percent-
These percentages witl be muitipiied by the average ef per
diem adjusted operating eeosts as determined in ruie 46-2-10
£18)~B11450D¢(2}¢a)ti)taa) of the geverning rules in effeet
between April 3; 1078 amd Mareh 33y 31979 whieh; R turnry 8
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added te per diem preperty eests as determined im rule 46-2+%16
$3183~512450D¢2}¢{b}¢+) of +the governingd ruies in effeet
between April 3y 20678 and MarekR 31; 1979 te yieid #he
prospeetive rate effeetive ©Oeteber %7 1978 and January Iy
1979~

¢3) Begirning Ap¥i: 31y 2979 ruies 46-2-30{18)-613452A
threudh 46-2+30418)-511453F are hereby preomulgated and impile-
meRted- Rules 46-2-16(318)-531450A threugh 46-2-10(18}~511466K
as @et ferth in the administrative register of Montana a%
pages 46-94-7H threough 96-9479 are hereby ospeeificalily
repeated ap of Aprii iy 3979+

(1) The rules in effect between April 1, 1979 and
December 31, 1980 provide for determining a prospective rate
based on prior fiscal year's costs., Those rules further
provide for determining rates under an alternative rate review
process

(2) A fac111§z vwhich has entered into an agreement for

rate review prior to December 31, 1980, will continue under
that agreement for “the period covered by the agreement. A
facility which has not requested a rate review by December 31,
1980, shall receive a rate determined under the rules that
follow

{3) <These rules shall be effective January 1, 1981.

46.12.1202 PURPOSE AND DEFINITIONS (1) Reasonable cost
related reimbursement for skilled nursing and intermediate
care facility services is mandated by section 249 of Public
Law 92-603, the 1972 amendment to the Social Security Act.

(a) The purpose of the following rules is to meet the
requirements of Title XIX including section 249 of Public Law
92-603 and 42 CFR 447 et seqg, while treating the eligible
recipient, the provider of services, and the department fairly
and equitably.

(b) The rates determined under the following rules
exclude costs estimated to be in excess of those necessary in
the efficient delivery of needed health services, but shall
not be set lower than the level which the department reason-
ably finds to be adequate to reimburse in full actual allow-
able costs of a provider operating economically and effi-
ciently and having no deficiencies- which would result in
decertification. A provider will be defined to be operating
efficiently if he 1s a prudent and cost conscious buyer. A
prudent and cost conscious buyer not only refuses to pay more
than the going price for a service or item, he also seeks to
minimize costs. The dgpgrtment defines a “provider to be
operating economlcallx i1f the actual allowable costs For “a
rate year have 1ncreased | from t the applicable prior flscal year

trend factor (see ARM 46.12. 1204(3)(d) ) for_Ehe same Eerlod
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The department defines a provider to have no deficiencies if

that provider holds a current certification for participation
in the medicaid program issued by the Montana department of
health and environmental sciences. “

(c) The rules for determining rates and the rate setting
methodology may be amended or revised from time to time, but
such amendments or revisions will become effective only after
members of the public have had adequate opportunity to review
and comment according to procedures established under Montana
state law.

(d) The department will pay providers the amounts deter-
mined under these rules on a monthly basis upon receipt of an
appropriate billing representing the determined rates applied
to eligible recipients.

(2) As used in these rules governing nursing home care
reimbursement the following definitions apply:

ta} UEPil means Ehe ail items figqure from the eonsumer
price index for ail urbar eonsumers published menthiy by the
bureau of laber mtatistien; U-6- department of laber-

(a) "CPI" means the consumer price index for all urban
consumers published monthly by the bureau of labor statistics,

U.S. department of labor. CPI-all means the all items figure.
CPI-food means the food at home item. CPl-other means the CPI
all items figure excluding the food item and the shelter item.

(b) "Labor index" means the average hourly earnings, of
production or nonsupervisory workers of nursing and personal
care facilities published by the bureau cof labor statistics,
U.S. department of labor. Such earnings amount shall be
utilized as an index.

(c) '"Department" means the Montana department of social
and rehabilitation services.

(d) YFacility" means a long-term care facility which
provides skilled nursing or intermediate care, or both to two
or more persons and which is licensed as such by the Montana
department. of health and environmental sciences.

(e) "Patient day" means an individual present and re-
ceiving services in a nursing home facility for a whole 24-
hour period. Even though an individual may not be present for
a whole 24-hour period on day of admission, such day will be
considered a patient day. When department rules provide for
the reservation of a bed for a patient who takes a temporary
leave from a facility to be hospitalized or make a home visit,
such whole 24-hour periods of absence will be considered
patient days.

¢£3 MSHIM 351 means previder reimbursement manualy; heaith
inAuranee manualt 15, par€ ¥y 967~

¢4} UHIM 261 means the audit manual fer entended eare
fagilities under the Health Insuranee £for the Aged Aeks; Pikie
HVETE-
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¢h} (f) "Routine nursing care services" means skilled or
intermediate nursing care as defined in rules for nursing home
care in ARM 46.12.555 and 46.12.556.

€} (g) "ICF/MR" means a facility certified by the
Montana department of health and environmental sciences to
provide intermediate care for patients who are mentally re-
tarded. aecerding te federal reguiatiens under 42 EFR 442:460-

€33 (h) "Owner" means any person, agency, corporation,
partnership or other entity which has an ownership interest,
including a leasehold or rental interest, in assets used to
provide nursing care services pursuant to an agreement with
the department.

(3.2 (i) '"Provider" means any person, agency,
corporation, partnership or other entity which has entered
into an agreement with the department for the providing of
nursing care services.

€33 (j) "Administrator" means the person, including an
owner, salaried employee, or other provider, with day-to-day
responsibility for the operation of the facility. In the case
of a facility with a central management group, the adminis-
trator, for the purpose of these rules, may be some person
(other than the titled administrator of the facility), with
day-to-day responsibility for the nursing home portion of the
facility. In such cases, this other person must also be a
licensed nursing home administrator.

{m) (k) "Related parties" for purposes of interpretation
hereunder, shall include the following:

(i) An individual or entity shall be deemed a related
party to his spouse, ancestors, descendants, brothers and
sisters, or the spouses of any of the above, and also to any
corporation, partnership, estate, trust, or other entity in
which he or a related party has a substantial interest or in
which there is common ownership.

(ii) A substantial interest shall be deemed an interest
directly or indirectly, in excess of ten percent (10%) of the
control, voting power, equity, or other beneficial interest of
the entity concerned.

(iii) Interests owned by a corporation, partnership,
estate, trust, or other entity shall be deemed as owned by the
stockholders, partners, or beneficiaries.

(iv) Control exists when an individual or entity has the
power, directly or indirectly, whether legally enforceable or
not, to significantly influence or direct the actions or
policies of another individual or entity, whether or not such
power is exercised.

(v) Common ownership exists when an individual has
substantial interests in two or more providers or entities
serving providers.

¢y (1) "Fiscal year" and "fiscal reporting period" both
mean the facility's internal revenue tax year.
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te} (m) "Property Costs" are amounts allowable for
facility or equipment depreciation, interest on loans for a
facility or equipment, and leases or rental of a facility or
equipment.

¢} (n) ‘“Operating costs" are the difference between
total allowable cost and property costs.

tgy (o) "Certificate of Need" is the authorization to
proceed with the making of capital expenditures under Section
1122, Title XI of the Social Security Act, and sections
50=5=101 through 50-5~307 MCA.

£} (p) "New facility” means an entirely newly=-
constructed facility which has not provided nursing care
services long enough to have a cost report with a complete
audit as provided under ARM 46.12.1205(6) covering a twelve-
month fiscal reporting period.

¢83 (g) "New provider" means a provider who acquires
ownership or control of a skilled nursing or intermediate care
facility whether by purchase, lease, rental agreement, or in
any other way, subsequent to the effective date of this rule.

€€} UPate ef interestl ip the date te be uped in deter~
mining ehanges in the prospeetive rate- When eemputing
ehangen in the €P1 the dates of interest are the beginning
date of a prospeetive rake period and the erding date of a
prespeetive rate periedr The date of interest related ke
adding a trend faeter ke cost per day i9 the beginning date of
a preppeekive rate perieds

tu} Referenees te iaws ard requiatiens refer €eo eita-
tiens eurrent as of Mareh 267 1970+

(r) “Rate year" means the provider's fiscal year for
which an interim rate is being issued.

(s) Nominal charge means a charge by a government
facility to a private patient which amounts to less than half

of the actual allowable costs per day for the rate year.

(t) "Estimated economic life" means the estimated
remaining period during which the property is expected Eg_pg

and malntenance, for the purpose for Wthh it was intended
when built.

(u) The laws and regulations and federal policies cited
in this sub- -chapter shall mean those laws and regulations
which are in effect as of October 22, 1980.
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46.12.1204 REIMBURSEMENT METHOD AND PROCEDURES ¢%} Re-
imbursable Cest- Reimbursable eest im the ameunt the deparé-
ment paye fox reoukine Aurming heme serviees provided ke a
medieaid patientr Reimbursable eopk for the appiieable peried
i8 determined by multiplying the pregpeetive rate Eimes meds-
eaid patient days and dedueting therefrem the ameunt a patient
partieipates +n the cept of earer

¢2) ©Prespeetive Ratesr Prospeetive rates are £he rates
en reeord with the departmentls £iseal intermediary am of
Mareh 33; 1979; er the rates determined as foliewssy whichever
are higherr Proppeetive rates shali be anneuneed ne later
than the beginning date of the peried fer whieh the prospee-
tive rate im 6 be effeetive; unless a prespeetive rate is
determined threugh the alterpative rate review preeeps aceerd-
ing te rute ARM 46-13-12084~-

ta} The prospeekive rate for caech faeility is £he pum of
168 eepk per day {(mee ARM 46+123-1204¢(23)¢e}}y a &rend £acter
t6ee ARM 46+12-1204¢23¢d}3r adjustments for property eest
inereases ¢pee ARM 46+312+3204¢23}{+)}r- a performanee ineentive
factor {Pee ARM 46+1i2-1204¢(2}{£}); and an oeeupaney adiumtment
factor {(pee ARM 46+12:1204(R2}{e})r The prespeetive ratep are
subjeet e a mamimum Ppreospeetive rake {see ARM 46-172+1304
€23¢g3} ard &e private pay Ilimitations {8ee ARM 46-12-1204
€23¢th})}r Proppeetive rates are effective £or periods begin-
Ring en er after Aprii Iy 1979; and wiil be updated by the
trend faeter at the beginning ef ecaeh pix-month peried
thereafter,; e¥ until rebasing under ARM 46-12-1204(23¢{b)
estabiishes a new inieial date-

tb} Prospeetive rates are based on eont reperts khat
represent Rursing heme eostn for faeilities partieipaking in
the program during a base periedr Fhe initial base peried
wiil inelude the ment reeent fiseal year eost report ending en
or before November 307, 1977 fer each faeility partieipating in
the program during that peried- Raten beqginning on Aprit Ir
3979 wiil be based eon eest reperts £rem this #Pnitial base
peried- Gubsegquert base periods will be eptablished when the
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end date ef the eoldest eest repert used £eo estabiish rates is
mere Ehan three vyears eidr (Fer enampier the eoildest eest
reperts used for the initia: base period wiil be three years
old on Peeember 3i; 1979r A mere eurrent base peried will be
established dpen whieh te determine rates effeetive Janruary -
1986:3

te) €esk per day 8 the ailewable ecest fer a faeility
divided by related total patient days-

€3} A faeitityls eost per day fer %he initial base
period shall be computed utiliming the most reeemnt ¢ont repert
of the faeility ending oen er before Nevember 36y 1977- Fhese
faeriitien net having submitted eomt reperts £rem whieh the
department ean obtain the requisite eost infermation will be
aspigned an estimated eest per day as determined by the de-
partment- This eptimate will be revised based er a eest
report eentaining the reguiaite information to be £ited ne
tater €than Oeteber i+ 1579: I£ sueh a eont report in net made
availabte by that dater £he previderls #fetal reimbursement
shail be withheid- Any eameurts withheid under these eireum-
stanees wiil be payable to the previder upern submivsien of
eent repert eontaining the requisite infermation and appiie-
ablie e the base period then in effeekr

t+i) Baeh faeilityls eemt per day for subsequent base
perieds shall be based en eest reperte applieabie %o kthat
partieutar base periedr

¢i23) £ the tetal patient days represented in the eestk
report used te determine eenmt per day reprepents an ee€eupaney
rate eof lems than 50 pereent; property eest per day fer Ehat
ceopt report will be eemputed on the basis ef 50 pereent oegu-
paney~

+d) The trend faeter i8 an ameurt that is added to ecen€
per day at a date of interept te refieet ehanges *n the €P¥
and laber inden-r This £faeter is determined by deriving the
mean operating eont per day f£frem the gests per day determined
in ARM 46-12-1204¢2)¢e) after sueh econts per day have been
adjusted by the CP1 anrd leber index te +he end date of ¢he
base peried: The mean eperating cest per day is multiplied by
a pereentage based 36% en the CFi1 pereentage ehange betvween
twe dates eof interent and 70% eorn the laber inden pereentage
ehange between the same &we dates of interest ke yieid k£he
trend £aeter pereentager fhe echange in the ERE and laber
inden is determined by using the index established for the
fourth memth previeus te the date of interest:r Fer exampler
te determine the #rend faeter pereentage te be applied te
preospeetive rates begiRning en Getober 17 1970y the inden #£oF
the menths ending July 31, 1933 {four menths before the eesE
report date of Nevember 36y 1977} and May 3%y 1979 {feur
menths befere the date of iRtereskr Oeteber i, 19709); Weuld be
used-

¢e) The sgeupaney adjustment faeker in an amednt that
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witt be added te or dedueted from a faeilityls Rent prespee-
€ive rate spheuld #%he oecupaney rate during any BiN-month
period after Ap¥il I; 31999 wvary mere than three pereentage
peints from the oceupaney rate used to determime a faeilityls
base peried eest per dayr Any eomputatiens upder this seetien
shatl ke subjeet te the b0 pereent eoeceupaney £aeter ap de-
geribed imn ARM 46-12-31304¢23¢te}{itiyr TFhis £aeker will be
determined as follewss

£33 The pereentage of varianee in total patient days fer
eaeh peried shali be determipedr Fueh pereentage shaii: be
redueed by 56 pereent; whieh 319 deemed te be the pertien
related o costs that vary with eecuparey-

¢} WheR the prespeetive rate ip being updated as ealied
fo¥ in ARM 46-12-3204¢(2)¢d} the preospeetive rate wili be
inereased er deecreased by the adjusting percentage determined
iR (2)€eI{i) ef this rule-r

{3++3 Al providerp shail submit menthly eeeupaney reperts

on ferme previded by the departmentr These repertns shall be
£iled within 15 days ef #he elese of caeh menthr £ €he
repert i9 late and net reeeived by the nent date of reimburse-
mert; the previderls tetal reimbursement shall be withheldr
At1 ameunts 8e withheld wiil be payable &e the provider upenr
submigsien of a eemplete and aceurate oeeupaney reperEr

£} ¥he perfermance ineentive faeter is determined by a
faeilityls relatien te the 00th pereentile of costs per day-
if the faeiiityla ecest per day is at er abeve the 96k per-
eenrtite; its perfermanee incentive £aeter i0 geprer I£ Ehe
faeilityln eost per day im 1ess £han the 90+h pereentiiey the
performanee ineentive faekter ig 50 percent of the difference
between the 96th pereentiie of all eests per day and it eest
pexr day up te £1:50 per patient day-

{9} Fhe mamimum prespeetive rate €hat wiil be allewed
any faeility io the eest per day as adjusted by ARM 46:32-13264
€23¢d) £hat ie appliieable te the fagility that is at the 90%h
pereentites

¢h} Fhe prospeetive rate £for any Faeility shail Ret
eHeeed private pay limitatiens; exeepk that a state oF county
fagility eharging neminaily is not subjeet te the private pay
iimitationr The weighted average chaxges for simitar RAursing
care servieep o private paying patients in effeet any time
during the pevied for whieh the prespeetive rate applies shaill
be used in determining whether the prospeetive rate &8 limited
or netr The proevider shali be recpensible feor notifying the
department immediately if or wheR the preospeetive rate exeeeds
the privake pay rate-

€3} Prespective rates phall be adjusted f£or preperty
eest inercapepr Reeded for routine RUrping care Berviees imple-
mented after the peried eevered By £he cest repert used %o
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determine eest per day in ARM 46-312-1204¢2)¢e} previded themse
inereases have been appreved threugh the eertifieate of need
preeeps- €est per day in ARM 46-12-1204¢(23){e) shai} ke ad-
justed aeeerdingiy- Hewever; the eost per day se adjusted
shatl be BSubjeet te +the same perfermanee ineenkive faetor
determined in ARM 46<12-1204{(2)¢€f)} and +he mamimum Ppro-—
speetive ¥ate in ARM 46+12-1204¢2){g} during the interim
between rebaning dates-

€33 New £faeilities partieipating fer the f£irst time in
the pregram wiii be given an initial prespeetive rate based en
an evaluatien of a budget anrd a staffing patiern repert sub-
mitted on ferms previded by the departmert~ The budget will
be evaluated iR terms of rates eurrenily in effect for pimilar
sipe faeilities partieipating in the program- The ptaffing
pattern will be evaluated in terms of the astaffing reguire-
mentn of the department of heaith and eavirenmeptal seieneesr
Hewever; the previder may request that the department perferm
a patient assessment and faeixlity evaluatien %e determine
aetuat staff Reedsr Unless justificatien feor a variance i@
enplieitly demonstrated and aeeepted by the department; the
new faeirlity will reeeive the pame rakte for similar aise
faeitirtien~ ©Onee the faeility has provided the department
with a tweive-menth eest repert aceeptable £or use in
determining prespeetive ratesn; submissien ef budgets fer rate
determinatien will ne lenger be reguired-

¢k3} An individual whe is a nRew previder by reasen of his
purehase er lease of a faeility whieh im eurrentiy participat-
ing in the pregram will be giver an initial prespeetive rate
bpased en amn evaluakien ef a budget and a staffing pattern
report submitted en a ferm previded by the departmentr Fhe
budget will be evaluated in terms of rates in effegt for the
prie¥ previderr Fhe staffing pattern wiil be evaluated #n
terms of the staffing regquirements of the department of heailth
and envirenmental seieneesr Hewever; the previder may request
that the department perform a patient assesomert apnd faeiliky
evailuation to determine aetual staff needs: Unieds Fustifiea-
tien for a varianee iP emuplieitly demensErated in the budget
and aceepted by the department; the new previder wiil receive
the same ¥rate as the prior previderr ORee the Rew previder
has previded the department with a tweive-menth eest reporE
aceeptable fer use in determining prespeetive ratees submis-
sten of budgets for rate determinatien will ne 3lenger be
reguiredr

¢3} Intermediake €are Faeilsties for the Mentaiiy Re-
Earded~r 3f a faeility i8 eertified e previde eare for
patients under federat and state I1EF/MR regulationsy ther the
reimbursable eept for the faeility shail be aliewabie ecests
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eevering the peried of reimbursement; subjeet to the iimits
provided beleows

¢ay Ar IEF/MR phall reeeive interim rates baned on
estimated eestsr The rates ahall be determined for an IEFS
MRip £imeal year and shail be develeped in twe parts-~

€3 Part onre phail identify routine nursing eare ser-
viees and determine a rate for £hia part that shall net exceed
the prespeetive rate for sueh serviees during the same peried
that wouid be allewed under ARM 46:-12:-31204(2)~

€31} Part &we shaii identify serviees appiieable te the
mentaiiy retarded patients over and abeve the ceopts of reutine
RU¥BiRGg eare pervieesy and determine a rate for Ehese
inerementalt ¥EGF/MR serviees; previded kthe estimated eents fer
sueh perviees are deemed reapenabie and neeessaryr

¢332} €Cemt of previding serviees e patients wiid be

reimbursed aeeerding te the apprepriate interim rates depend-
iRg on what 2level ef eare has been egtabilished £eoxr eaeh
patient by the Mentana foundatien fex medieal eare-

tb) ZInterim raktes may be updated £rem time te Eimer

€33 Part ene rates wili be updated for rebasing or ether
adjustments an provided in ARM 46-12-3204(2}+

£} Part &we rates wiil be updated upen request £rem a
faeility previded puffieient deeumentatien is submitéed o
puppert the neeessity ef ar inerease-

€e) Fimnal reimbursement will be determired whern eesBE
reperts f£or «he peried have been audited aceording e ARM
46-32-3205¢69r Reimbursement attributable %te reutine RU¥8iRng
eare servieea shail be limited te the reimburmement that weuid
be aiiewed feor the same period accerding €e ARM 46-1B-3204¢(23~
Reimbursement attributable e IEF/ MR serviees ever and abeve
those allewed as reutine Rursing eare serviees shati be paid
as allewabie cests determined under ARM 46-32-1264¢(4}+ hew-
every; these payments witl Ret eneceed the ameunt that weuid be
paid upder the medicare prineipies of provider reimbursement~

€43 Aliewable cestr Alleowable eepts for eost reperEs
with ending dateg befere Apri: iy 29579 shail be determined
aecerding te ruies for alievable eest then in effeetr Allew-
able eepts for eent reportm with ending dates after April iy
1979 will be determined in aceordanee with HIM 15 subjeet ke
the exceptienn and elarifieations herein previded; 3ineluding
the follewing+

¢a) Return en equity will net be an allewable eest:

tb} ¢Cestns ineurred in the provisien ef reukine RUXBiRg
eare sperviees teo the extent sueh costr are reasenabie and
neecasary are alriewabier Reutine @serviees inreiude reguiar
reem; dietary servieesy RUESIRG Bervieesy miner medieal ard
surgieal oupplies; and the use of equipment and facilitiess
Enamples of routine nureing eare serviees ares

19-10/16/80 MAR Notice No. 46-2~276



-2748-

(1) Reimbursement is the amount the department pays for
routine nursing home services prov1ded to a medicaid patlent
Reimbursement for the rate year is determined by multiplying
the retrospective rate times medicaid patient -days and
deductlng therefrom the amount each patient participates in
the cost of care. During the rate year, an interim rate shall
be the basis for determlnlng the estimated payment for each
month. At thé close of the rate year, the department shall

reconcile the amount paid on on  the Interim basis with the
reimbursement due accordlng to ARM 46.12.1204(3). Overpay-
ments will be recovered in accordance with ARM 46.12.1205(8).

(2) _The 1interim rate shall be "determined as follows
unless a provider enters into an agreement for rate review
according- to rule ARM 46.12.1204(7). The interim rate shall
be announced no later than the beglnnlng of the rate year and
shall be in effect for the provider's fiscal year. Interim
rates are subject to private pay limitations (see ARM
46.12. 1204(3)gf))! a maximum reimbursable operating cost (See
ARM 46.12.1204 (3)(c)), and property cost limitations (see ARM
46.12.1204(5)(c)).

(a) The interim rate for each facility is the sum of its
cost per day (see ARM 46.12. |2.1204(3)(e)), a trend factor gsee
ARM 46.12.1204(3)(d)), an adjustment for property cost in-
creases (see ARM 46.12.1204(2)(b)), and al an estimation of EQS
performance incentive factor, if applicable (see ARM
46.12. 1204(3)(b)(1))

(b) An adjustment for property cost increases shall be
made for property c¢ost increases incurred after the fiscal

year covered 1n the cost report used to determine cost per day
in ARM 46. 12.7204(3) (e). However, such property cost
increases shall be subject to limits on allowable costs as set
forth in ARM 46.12. 1204(5). Those increases must have been

approved through the certificate of need process and must be
related to routine nursing care services. Cost per day in ARM
46.12. 1204(3)(e) shall be adjusted accordingly.

(c) 1In calculating the interim rate the department will
include an estimate of the performance incentive factor as
derived in ARM 46.12. 1204(3)(b)(1) For the purpose of maklng
this estlmate! the allowable costs from the applicable prior
fiscal year as adjusted by a trend factor (see ARM 46.12.1204
(3)(d) shall be used in determining the amount of the perfor-
mance incentive factor. The department will reconcile this
estimated performance incentive factor with the actual allow-
able performance 1incentive factor upon audlt of the cost
report for the rate year. .

(d) New facilities participating for the first time in

the program will be given an initial interim rate based on an
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evaluation of a budget and a staffing pattern report submitted

on forms prov;ded by the department. The budget will be
evaluated in terms of rates currently in effect for similar
size facilities ‘participating in ‘the program. The stafflng
pattern will ‘be evaluated in terms o of the stafflnq regglre-
ments of the department of health and envirommental sciences.
Unless Justlflcatlon for a variance is explicitly demonstrated
in the budget and accepted by the degartment( the new provider
will receive the same rate for r similar size facilities. oOnce
the provider has provided the | department with a twelve month
cost report acceptable for use in determining interim rates,
submission of budgets for rate determination will no longer be
reggired
(f) A new provider, who by reason of his purchasing or
leasing of a fa0111ty which is currently “participating in the
program, Twill be given an initial interim rate based on an
evaluation of a “budget and a staffing pattern report submitted
on a form provided by the department. The budget will be
evaluated 1n terms of rates in effect fox the prior prov1der

g requirements of the de partment of health and environmental
sc1ences Unless 1fst1f1cat10n for a variance is explicitly
demonstrated 1n the budget and accegted by the deEartment! the

Once the new provider has provided the degartment with a

twelve month cost report acceptable for use in determinin
interim rates, submission of budgets for the rate determina-
tion will no longer be required.

(3) Retrospective Rate. The retrospective rate shall be
issued upon audit of a cost report for the rate year and shall
be determined as follows:

(a) The retrospective rate for not-for-profit facilities
shall” be the lesser of the actual allowable cost per day
experienced during a provider's rate year or the actual allow=-
able cost from the Appllcable prior fiscal 1 p us a trend
factor (see ARM 46.12.1204(3) (d)].

To the extent that an interim rate is based on a
cost report which did not include return on net invested
equity as an allowable cost, the interim rate shall be
adjusted t to “dllow for the inclusion of this cost when neces-
sary in calculatlng the retrq;pectlve “rate.

(b) The retrospectlve rate for for-profit facllltles

exgerlenced during the prV1der s rate year plus a gerformance
incentive factor gsee ARM 46.12. 1204(b)L1)), or the actual
allowable cost from the “applicable prior fiscal yea p a
trend factor (see ARM 46.12.1204(3)(d) plus a gerformance
incentive factor (see ARM 46.12. 1204(311p)(1))

(1) The performance incentive factor is the amount which
is added to a for-profit facility's retrospectlvegy determined
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rate if the facility meets the department's definition of cost
containment. A facility shall have met the definition of cost
containment if its operating cost per day is less than the
maximum reimbursable operating cost per day as defined in
ARM 46.12.1204(3)(c).

(ii) The performance incentive factor for a facility is
determined by the relationship of its allowable operating COSt
per day in the rate year to the allowable operating costs per
day of all participating Montana facilities from the applica=-
ble prior or fiscal year plus a trend factor (see ARM 46.12.1204
(d)) A facility with operatlng costs per day which are equal
to or less than the 66th percentile of all reported costs plus
the appllcable trend factor shall receive . a performance incen-
tive factor of $1.50 per patient day. A fac111ty with operat-
ing costs per day which fall between the 66th percentile and
the 76th percentile of all reported operatlng costs per day
plus the applicable trend factor shall recelve a performance
incentive factor of 51.00 per patient day, A facility with
operating costs per day which are equal to or greater than the
76th percentile of all reported costs per day plus the appli-
cable trend factor, but which are less than the maximum reim-
bursable cost per day, shall receive a performance incentive
factor of $0.50 per patient day.

(¢) The maximum reimbursable operating cost per day is
the operating cost vwhich is the 90th percentile operating cost
of all Montana facilities | pértlclpatlng in the program in the
applicable prior fiscal year plus the applicable trend factor
(see ARM 46.12.1204(d)). For rates effective January 1, 1981,
the 90th percentile cost shall be derived from all audited
cost reports submitted for fiscal years ending in 1979,
Subseguent 90th percentile costs shall be derived from cost
reports with ending dates no more than two years prior to the
beginning of the rate year.

(d) The trend factor is the amount which is added to the
cost per day from the appllcable prior fiscal year to account
for the effects of [ inflation on operating costs lﬂ the rate
year. The trend factor is determined by multiplying the
indicator of inflation times the operating cost per day for
the appllcable prior fiscal year. The indicator of inflation
is the sum of 15 percent of the change in CPl-food, 15 percent

of the change in CPI-other, and 70 Qercent of the change in

the “labor index. These indexes are further ¥ defined in ARM
46.12.1202. The change in these “indexes is the Qercentage

change between the m1d901nt of the applicable prior fiscal

year and the midpoint of the rate year.

(1) “Interim Rate. ggg the purpose of determining the
trend factor to be included in the interim “rate, the percent-
age change in the = indexes between t the midpoint of the applica-
ble prior period and the midpoint of the rate year will be

extrapolated from the “most currently available data on each
index.
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(ii) Retrospective Rate. For the purpose of determining
the trend factor to be included in in the retrospective rate, the
actual percentage change in theﬂindexes from the midpoint of
the applicable prior fiscal year to the mldgolnt of the rate
year will be used unless the percentage change “determined
according to ARM 46.12.1204(3) (4)(1) is higher. If the trend
factor determined in ARM 46.12. 1204(3)(d)(1) is hlgher “then
the trend factor for the retrospective rate will be the trend

factor used 1n determlnlng the interim rate.

determlned gx QBH 46.12.1205 divided by related total patient
days.

(i) A facility's cost per day for the initial interim
rate shall be computed utilizing the most recent audited cost
report of the facility for a fiscal year ending on or before
December : 31 1979. Costs shall not be taken from cost reports
which are “submitted more than two years prior to the rate year
for the purpose of comgutlng an n interim rate.

"{di) Each facility's cost per day for the retrospec-
tively determined allowable costs will be taken from the cost
report for the rate year for which the applicable interim rate
was issued,

(iii) If a facility has increased its bed cagacitx with
newlz licensed beds on or r after Janua;y 1, 1981 and if the
facility has an occupancy rate which is less than 90 percent
of capacity, then an adjusted occupancy rate shall be used in
detérmining cost per day. The adjusted occupancy rate will be
calculated as the actual occupancy plus 50 percent of the
difference between 90 percent occupancy and the actual occu-

anc

(iv) Facilities which have not increased bed capacity
or after January 1, 1981 shall have an occupancy adjustment

the occupancy rate for the facility is less than 50 percent
capacity. The Q%pperty cost of these facilities will be
computed based on 50 percent g£ capacity. Operating costs
will be determined based on actual occupancy.

( ) The rate for any facility shall not exceed private
pay limitations, except that a state or county facility charg-
ing nominally is not subject to private pay limitations. The
weighted average charges for similar nursing care services to
private pay patients in effect durlng a rate year shall be
used in determining whether the rate is limited or not, The
provider shall be responsible ¢ for informing the department's
fiscal intermediary immediately if the rate exceeds the
private pay rate.

{4) Intermediate Care Facilities for the Mentally
Retarded. If a facility 1is certified to provide care for
patients under federal and state ICF/MR regulations, then the
retrospective rate for the facility shall be determined
according to ARM 46. 12. 1204(3) with the follOW1nq exception.

812518
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(a) Actual allowable costs shall be determined in two

parts.

(i) Part one costs will be those costs associated with
routine nur51ng care for intermediate care patients.

(ii) Part two costs will be those costs associated with
services required by and provided to mentally retarded
patients incremental to Troutine nur51ng care of intermediate
care patients. Such incremental services are defined in 42
CFR, Part 442, Subpart G, Sections 411, 456~- 464 472, 475, 477
and 489 89 which are federal regulations setting forth standards
for intermediate care facilities for the mentally retarded,
and which regulations the department | hereby adopts and incor-
porates herein by reference. A copy of the above-cited
regulations may be obtained from the Department of Social and
Rehabilitation Services, P.O. Box 4210, 111 Sanders, Helena,
Montana 59601. Providers must be able to document in a manner

acceptable to the department the method of determining those
incremental costs for the Eurpose of cost reportlng

(1ii) The allowable operating costs determined in ARM
46.12. 1204(4)(3)(_1 shall be the only costs limited to the
maximum allowable operating c¢ost per day day (see ARM 46. 12,1204
(3)(c)). In addition, those costs shall be the only allowable
operating costs used in determining the performance incentive
factor (see ARM 46.12. 7.1204(3)(b)(i)).

{b)" The interim rate will be issued ‘according to ARM
46.12.1204(2) except that there will be one interim rate
igsued for skilled and intermediate care patients served by
the provider and another interim rate issued for ICF/MR
patients. The basis for these interim rates will be allowable
costs from the applicable prior fiscal year as determined in
ARM 46.12,1204(3)(d),

{(5) Allowable Cost. Allowable costs for cost reports
with ending dates before January 1, 1981 ghall be determined
according to the rules for allowable Costs then in effect.
The department hereby adopts and incorporates ‘herein by
reference the health insurance "manual HIM-15, which ig a
manual Qghllshed by the United States department of health and
human services, sogial . securltx administration, which prov1des
guldellnes and policies to implement medicare regulations
which set forth principles for determining the reasonable cost
of Qrov1der services furnished under the health insurance fo:
Aged Act of 1965, as amended. A copy by of the HIM-15 may be
obtained from the “Department of Social and Rehabilitation

Services, P.0. Box 4210, 111 sanders, Helena, Montana 59601.

Allowable costs for cost regorts with endlng dates subseguent
to January 1, 1981, will be determined in accordance with HIM
15 sub]ect'?b the exceptlons and clarifications herein pro-
v1ded, including the following:

(a) Return on net invested equity will be an allowable

cost for the EIOflt facilities.
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(b) Cost incurred in the provision of routine nursing
care services to the extent such costs are reasonable and
necessary are allowable. Routine services include a regular
medical;x necessary room, dietary services, nursing services,
minor medical and sg;g;cal supplies, and the use of egulpment
and facilities. Examples of routine nursing care services
are:

(1) all general nursing services including but not
limited to administration of oxygen and related medications,
hand-feeding, incontinent care, tray service, and enemas;

(ii) items furnished routinely and relatively uniformly
to all patients without charge, such as patient gowns, water
pitchers, basins and bed pans;

(iii) items stocked at nursing stations or on the floor
in gross supply and distributed or used individually in small
quantities without charge, such as alcohol, applicators,
cotton balls, bandaids, antacids, aspirin (and other
non-legend drugs ordinarily kept on hand), suppositories, and
tongue depressors;

(iv) items which are used by individual patients which
are reusable and expected to be available, such as ice bags,
bed rails, canes, c¢rutches, walkers, wheelchairs, traction
egquipment, and other durable medical equipment;

(v) special dietary supplements used for tube feeding or
oral feeding such as elemental high nitrogen diet; and

(vi) laundry services whether provided by the facility or
by a hired firm, except for patients' personal clothing which
is dry cleaned outside of the facility.

e} Allewabie preperty eept shail be Iimited te the
pProperty eept per day for the 90th pereentiie faeiiity idenk-
+fied in ceopk reperts for Montana faeilities partieipating in
the medieaid pregram during a base peried-r TFhe initial base
period shail utilime these eest reperts filed With the depart-
ment ¢€hat demonpirate the regquisiée data and ar¥e +the memtE
reeent twelve-month eest reperts availabie through Nevember
387 1977: Subsegquert base periods wiil use +he game eesE
repertns uped for rebasing in ARM 46-32-1204{23{b}- *n erder
teo apply &he preperty eest limit Eestr the 90&h pereentiie
preperty ceost per day f£frem the mest reeentily avaiiable base
peried shat: be indened using the EF: te the end date of the
cost report being reviewed; whieh ameunt shali then 1imit the
preperty eomt per day in the eest report being reviewed- TFhat
portien eof property eosts related ke a certificate of need
under ARM 46-12-32064¢2)¢+) shaii net be pubieet teo thin prep-
exty eost iimit untii the ment rebasing date-

(c) Allowable property costs shall be limited in the
following manner:

(i) The capitalized cost of a facility including the
building, leasehold improvements, and fixed equipment shall
not exceed the indexed cost per bed of the most recently newly
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constructed facility participating in the Medicaid program
which was licensed due to new construction and approved
according to the certificate of need process. The basis for
indexing the cost per bed of “this newly constructed fac111ty
shall be the index for construction costs as prepared by
marshall valuation service. The indexing period shall be from
the year of construction to the rate year.

(ii) The capitalized cost of movable equipment shall not
exceed the fair market value of the asset at the time of
acquisition. - - -

(1i1i) Property related interest, whether actual interest
or imputed interest for capitalized leases, shall not exceed
the interest rates ‘available to commerc1al borrowers from
established lending institutions at the date of asset acquisi-
tion or at the inception of a lease.

(1V) Leases shall be capitalized according to generally

accepted accounting principles. Noncapitalized lease costs

accordlng to ARM 46.12. 1204(5)Lg)(1) plus the applicable
interest as determined according to ARM 46.12. 1204(5)(c)(111)
w) Dep;e01atlon of real propertyl but not movable
equipment, reported in cost report periods “with ¢t beginning
dates on or after January 1, 1981, shall be based on
estimated economic useful lives which have been established by
an acceptable appraisal prepared by an appraisal expert as
defined in HIM 15 which has been incorporated by reference
inte this rule (see ARM "T46.12.1204(5)) - A copy of the
appraisal must accompany the cost report. The cost of the

original appraisal to determine economic useful 1ife shall be

(d) Administrators’ compensation:

(i) Administrators' compensation 1is limited to the a-
mounts allowed according to HIM 15y which has been
incorporated by reference into this rule (see  ARM
46,12.1204(5)).

(ii) Administrators' compensation and the reporting of
administrators' compensation shall include:

(A) salary amounts paid to the administrator for manag-
erial, administrative, professional and other services;

(B) employee benefits excluding employer contributions
required by state or federal law--FICA, WCI, FUI, SUI. For a
self-employed administrator, an amount equal to what would
have been the employer's contribution for FICA and WCI may be
excluded from such employee benefits;

(C) deferred compensation either accrued or paid;

(D) supplies, services, special merchandise, and the
cost of assets paid or provided for the personal use or bene-
fit of the administrator;

MAR Notice No. 46-2-276 19-10/16/80



=2755~

(E) wages of a domestic or other employee who works in
the home of the administrator;

(F) personal use of a car owned by business;

(G) personal 1life, health, or disability insurance
premium paid;

(H) a portion of the physical plant occupied as a per-
sonal residence;

(I) other types of remuneration, compensation fringe
benefits or other benefits whether paid, accrued, or contin-
gent.

(e) Employee benefits:

(1) Employee benefits are defined as amounts paid to or
on behalf of an employee, in addition t¢ direct salary or
wages, and from which the employee or his beneficiary derives
a personal benefit before or after the employee's retirement
or death.

(ii) All employer contributions which are required by
state or federal law, including FICA, WCI, FUI, SUI are allow-
able employee benefits. In addition, employee benefits which
are uniformly applicable to all employees are allowable. A
bona fide employee benefit must directly benefit the individ-
ual employee, and shall not directly benefit the owner, pro-
vider or related parties.

(iii) Costs of activities or facilities which are avail-
able to employees as a group, such as condominiums, swimming
pools or other recreational activities, are not allowable.

(iv) For purposes of this subsection, an employee is one
from whose salary or wages the employer is required to with-
hold FICA. Stockholders who are related parties to the cor-
porate providers, officers of a corporate provider, and part-
ners owning or operating a facility are not employees even if
FICA is withheld for them.

(v) Paid vacation and sick leave shall be considered
employee benefits to the extent that the facility has in
effect a written policy which is uniformly applicable to all
employees within a given class of employees, and paid vacation
and sick leave are reasonable in amount.

(f) Bad debts, charity and courtesy allowances are
deductions from revenue and shall not be allowable as costs.

(g) Revenues received for services or items provided to
employees and guests are recoveries of cost and shall be
deducted from the related cost.

(h) Dues, membership fees or subscriptions to organiza-
tions unrelated to the provider's provision of nursing care
services are not allowable costs.

(i) Charges for services of a chaplain are not an allow-
able cost.

(j) Fees for management or professional services (e.g.,
management, legal, accounting or consulting services) are
allowable to the extent they are identified to specific ser-
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vices, and the hourly rate charged is reasonable in amount.
In lieu of compensation on the basis of an hourly rate, the
provider may compensate for professional services on the basis
of a reasonable retainer agreement which specifies in detail

the services to be performed. Documentation that such ser-
vices were in fact performed shall be provided by the pro-
vider. No cost in excess of the agreed upon retainer fee

shall be allowed for services specified under the fee.

(k) Franepertakion eosts £oFf £ravei: retated te patient
eare are allewable ip aeeerdanee with internal revepue-guide
tines £for itemm of expender Travel costs related to patient
care are allowable to the extent that such costs are ' allowable
under sections 162 and 2 274 of the internal revenue codeg and
section 1.162-2 of the income tax regulations, which are
federal statutes and regulations deallng with allowable travel
expenses and transportation costs. The above-cited sectlons

hereby adopted and 1ncorporatéa_here1n by reference. A copy
of the statutes and regulations may be obtained from the
Department of Social and Rehabilitation Services, FP.O. Box
4210, 111 Sanders Helena, Montana 59601. Vehicle operatlng
costs will be pro-rated between business and personal use
based on mileage logs or a prior approved percentage derived
from a sample mileage log or other method acceptable to the
department. For vehicles used primarily by the administrator,
any portion of vehicle costs disallowed on pro-ration shall be
included as compensation subject to the limits specified in
ARM 46.12.1204 (4)(d). Depreciation shall be allowed on a
straight-line basis (subject to salvage value) with a minimum
of 3 vyears. Depreciation and interest or comparable lease
costs may not exceed $2,400 per year. Other reasonable
vehicle operating expenses will be allowed. Public transpor-
tation costs will be allowable at tourist or other available
commercial rate (not first class).

(1) Purchases from related parties. Costs applicable to
services, facilities and supplies furnished to a provider by
parties related to that provider shall not exceed the lower of
costs to the related party or the price of comparable ser-
vices, facilities or supplies purchased elsewhere. Providers
shall identify such related parties and costs in the annual
cost report. The department hereby adopts and 1ncorgorates
herein by reference 42 CFR 447.284(a) and (b)¥=, which is a
federal regulation setting forth limits on costs of purchases
from related organizations. A copy of the regglatlon may be
obtained from the Department of Social and Rehabilitation
Services, P.O. Box 4210, 111 Sanders, Helena, Montana 59601.

€53 (6) Ancillaries. Ancillary medical supplies and
services are not allowable costs. The provider shall be paid
for ancillary medical supplies and services in addition to the
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reimbursement rate determined by this rule provided that the
ancillary medical supplies and services have been previously
authorized by the Montana foundation for medical care to
signify that the item is medically necessary and the bills for
these items have the authorization on the face of the claim
form. Payment for ancillary medical supplies and services are
limited to the medical supplies and services needed to provide
nursing care to patients who are required by doctor's orders
to receive extraordinary care, and shall be the actual cost
the provider incurred. The provider must maintain a separate
cost center or centers for ancillary medical supplies and
services. Revenues received from the department and/or
patients for ancillary medical supplies or services are re-
coveries of cost and shall be deducted from the related cost
when determining allowable cost. Any cost remaining after
offsetting the related revenues must be eliminated from the
cost report before determining allowable costs.

Ancillary medical supplies and services shall be billed
by the provider licensed to provide such supplies or services
and shall be designated on bills using codes established by
the department and are limited to the following: oxygen
(code 932-3308-00), wheelchairs customized with special
design for a unique condition (code 932-3242-00), wheelchairs
that are standard but motorized (code 932-3237-00), wheel-~
chairs for children and are motorized (code 932-3241-00),
helmets (code 932-3315-00), disposable colostomy appliances
(code 932-4210-00), colostomy shield appliances (code 932-
4213-00), disposable lelostomy appliances (code 932-4219-00),
catheters (urethral, rubber or silicone) (code 932-4233-00),
catheters (indwelling Foley balloon retention) (code 932-4234-
00), miscellaneous catheters (code 932-4235-00), scrotal truss
{code 932-6101-00), umbilical truss (code 932-6102-00),
shoulder braces (code 932-6103-00), sacroiliac supports (code
932-6104-00), lumbosacral supports (code 932-6105~00), post
hernia truss (code 932-6106-00), hinged joint steel knee cap
(code 932-6707-00), wrist support leather (code 932-6108-00),
corsets (code 932-6109-00), abdominal supports (code 932-6110=
00), dorso lumbar supports (code 932-6111-00), orthopedic
braces (code 932-6113-00), elastic stockings (sheer type,
Jobst or comparable) (code 932-6201-00), elastic stockings
(surgical type, Jobst or comparable) (code 932-6201-00),
prescription drugs; occupational, speech, physical and other
therapy; =x-rays; supplies that are not required as a part of
routine nursing care services for a particular patient and not
otherwise compensated under ARM 46.12.1204.

+63 (7) Reviews and Adjustments of Rates. The depart-
ment will review a rate determined under ARM 46.12.1204 for a
possible increase if it is found that the established rate is
set below the minimum level defined in ARM 46.12.1202.
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(a) A rate may be reviewed according to this rule if a
provider submits to the department a rate review application
and supportive documents which:

(i) references a letter of warning from the state de-
partment of health and environmental sciences that the facili-
ty is in jeopardy of being decertified as a provider of nur-
sing home care to medicaid patients due to certain specified
deficiencies, and/or

(1ii) provides documentation which clearly indicates that
the established rate affects facility revenues to such an
extent that reductions in essential services will be necessary
and will very 1likely, in the provider's opinion, cause defi-
ciencies that could lead to decertification by the department
of health and environmental sciences;

(iii) details total revenue estimates for the period
using private and established medicaid and non-medicaid rates
and patient occupancy projections;

(iv) provides detailed expenditure projections according
to line items mutually acceptable to the provider and the
department along with supporting documentation Jjustifying
each 1item;

(v) provides other normally available information that
the department may request in support of its review efforts.

(b) Within 14 days of receipt of a rate review applica-
tion according to ARM 46.12.12044¢63(7)(a), the department will
determine, based on the rate review application, the documen-
tation provided and other information available to the depart-
ment, whether the circumstances warrant rate review.

(i) The department will reject an application for rate
review if substantial evidence shows that the established rate
is not set below the minimum level defined in ARM 46.12.1202
(1). The department will use measurable indices of central
tendency for facility cost centers and staff volumes to make
this determination.

(ii) If the provider is not satisfied with the depart-
mental decision to reject a request for rate review, such
provider may seek a fair hearing in accordance with ARM
46.12.1206,

(c) If the department determines that a rate should be
reviewed, the department will negotiate an interim prospective
rate with the provider, which rate will be in effect from the
first day of the quarter in which the review application is
received by the department until such time as it takes to
review the adequacy of the established rate and effect a rate
revision should such be the result of the review. In no case,
will the negotiated interim rate exceed 120% of the rate on
record with the department's fiscal intermediary on the day
previous to the beginning of the state's fiscal quarter in
which the request for rate review 1is initiated according to
ARM 46.12.1204¢63 (7) (a).
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(d) The budget period to be used for the review and rate
setting will include at least one fiscal year for any provider
who is determined to be eligible for rate review. If extra-
ordinary or unanticipated circumstances dictate, a request for
a budget amendment can be submitted and a revised prospective
rate determined. A longer budget period may be included if it
is mutually agreeable to the department and the provider. All
of the items submitted for the purposes of review shall be
evaluated for reasonableness and cost relatedness, the conclu-
sions of which are subject to administrative and judicial
review.

(e) After determining the necessary costs that will
contribute to economic and efficient operation during the
budget period, the department will add the performance incen=-
tive factor calculated according to ARM 46.12.1204+¢23¢£3

3)(b)(i) and recommend to the provider a rate that will
reasonably compensate those necessary costs. Should the
provider disagree with the recommended rate, the provider may
seek a fair hearing according to ARM 46.12.1206.

(f) The rate determined according to ARM 46.12.1204¢e3}
(7)(e) will be made effective for the budget period used to
conduct the review. Three months prior to the end of the
budget period used to conduct the review, the provider may
apply for a new review according to ARM 46.12.1204¢63(7)(a) to
become effective the following fiscal year, or continue with
the rate established under ARM 46.12.1204¢63(7)(e) until the
rates established under ARM 46.12.1204¢23(1) may be found to
be adequate.

(g) 1If the interim prospective rate determined in ARM
46,12.1204(6)(c) is found to produce an overpayment or under-
payment with respect to the rate determined through review for
the period the interim rate was in effect, then the overpay-
ment or underpayment will be administered according to ARM
46.12.1205(8)(b) through (g). As thorough examinations of and
linits on staffing patterns will be accomplished prior to full
facility evaluation, no recovery of directly patient care
related staffing salary amounts shall be undertaken following
the review process. In addition, recovery of nondirectly
patient care related staffing salary sums shall be effected
only upon completion of administrative and judicial review of
such contested amounts.

€%3 (8) Reimbursement for Authorized Absence.

(a) No payment or subsidy will be made to a nursing home
for holding a bed while the recipient is receiving medical
services elsewhere, such as in a hospital except in a situa-
tion where a nursing home 1is full and has a waiting list of
potential residents. A nursing home will be considered full
if #€8 all beds are occupied or being held for a patient
temporarily in a hospital. In this exceptional instance, a
payment may be made for holding a bed while the resident is
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temporarily receiving care in a hospital, is expected to
return to the nursing home, and the cost of holding the
nursing home bed will evidently be less costly than the
possible cost of extending the hospital stay until an
appropriate nursing home bed would otherwise become available.
Furthermore, payment in this exceptional instance, may be made
only upon approval from the director of the department or his
designee.

(b) Reimbursement will be made to¢ a nursing home for
reserving a bed while the recipient is temporarily absent if
the recipient's plan of care provides for therapeutic home
visits. A total of 24 days annually will be allowed for
therapeutic home visits. The facility is responsible for
notifying the department on a form provided by the department
when a resident leaves the facility for a therapeutic home
visit. Reimbursement for therapeutic home visits will not be
allowed unless the form is filed with the department. Ab-
sences are restricted to no more than 72 consecutive hours per
absence. Additional days and longer hours per absence may be
allowed if determined medically appropriate and prior author-
ized by the director of the department or his designee.

46.12.1205 COST REPORTING The procedures and forms for
maintaining cost information and reporting are as follows:

(1) Accounting Principles. Generally accepted account-
ing principles shall be used by each provider to record and
report costs. As part of the cost report these costs will be
adjusted in accordance with these rules to determine allowable
costs.

(2) Method of Accounting. The accrual method of ac-
counting shall be employed, except that, for governmental
institutions that operate on a cash method or a modified
accrual method, such methods of accounting will be acceptable.

(3) Cost Finding. Cost finding means the process of
allocating and prorating the data derived from the accounts
ordinarily kept by a provider to ascertain its costs of the
various services provided. In preparing cost reports, all
providers shall utilize the step down method of cost finding
described at 42 CFR 40%.453(d)(1l) which s hereby inecorpeorated
and made a part of thip ruke by referepeer the department
hereby adopts ggg incorporates herein by reference. 42 CFR
405.453(d)(1) is a federal regulation setting forth a ‘method
for allocating the cost of nonrevenue-producing centers which
they serve. A copy of the requlation may be obtained from the
Department of Social ggg Rehabilitation Services, FP.O. Box
4210, 111 sanders, Helena, Montana 59601. Notwithstanding the
above, distinctions between skilled nursing and intermediate
care need not be made in cost finding.
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(4) Uniform Financial and Statistical Report. Provider
costs are to be reported based upon the provider's fiscal year
using the financial and statistical report form provided by
the department. The use of the department's financial and
statistical report form is mandatory for participating facil-
ities. These reports shall be complete and accurate; incom-
plete reports or reports containing inconsistent data will be
returned to the provider for correction.

(a) Filing period -- Cost reports must be filed within
90 days after the end of the provider's fiscal year.

(b) Late filing -~ In the event a provider does not file
within 90 days of the c¢losing date of its fiscal year, or
files an incomplete cost report, an amount equal to 10 percent
of the provider’s total reimbursement for the following month
shall be withheld by the department. If the report is overdue
or incomplete a second month, 20 percent shall be withheld.
For each succeeding month the report is overdue or incomplete,
the provider's total reimbursement shall be withheld. All
amounts so withheld will be payable to the provider upon
submission of a complete and accurate cost report. Unavoid-
able delays may be reported with a full explanation and a
request made for an extension of time limits prior to the
filing deadline. However, there is a maximum limitation of a
30-day extension.

(¢) Cost reports shall be executed by the individual
provider, a partner of a partnership provider, the trustee of
a trust provider, or an authorized officer of a corporate
provider. The person executing the reports shall sign under
penalties of false swearing, that he has examined the report
including accompanying schedules and statements, and that to
the best of his knowledge and belief, the report is true,
correct, and complete, and prepared consistent with governing
laws and regulations.

(d) Cost reports shall be signed by the preparer stating
that the report has been prepared based on all information of
which he has knowledge.  The preparer shall be deemed to be
any individual who prepares for compensation any cost reports
or a portion thereof. If more than one individual partici-
pates in preparation of the report, each participating indi-
vidual shall sign as preparer. Clerical assistants who fur-
nish typing, reproducing, -or other routine assistance shall
not be deemed preparers.

(5) Maintenance of Records. Records of financial and
statistical information supporting cost vreports shall be
maintained by the provider and the department for three years
after the date a cost report is filed, or the date the cost
report is due, whichever is later.

(a) Each provider facility will maintain, as a minimum,
a chart of accounts, a general ledger and the following sup-
porting ledgers and journals: revenue, accounts receivable,
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cash receipts, accounts payable, cash disbursements, payroll,
general journal, patient census records identifying the level
of care of all patients individually, all records pertaining
to private pay patients and patient trust funds.

(b) To support allowable costs, all business records of
any related party, including any parent or subsidiary firm,
which relate to a provider under audit, shall be available at
the facility for audit. To support allowable costs, the
owner's or related party's personal financial records relating
to the facility shall be made available for audit.

(c) Cost information as developed by the provider shall
be current, accurate and in sufficient detail to support
payments made for services rendered to beneficiaries and
recorded in such a manner to provide a record which is audit-
able through the application of reasonable audit procedure.
This includes all ledgers, books, records and original evi-
dence of cost (purchase requisitions, purchase orders,
vouchers, checks, invoices, requisitions for materials, inven-
tories, labor time cards, payrolls, bases for apportioning
costs, etc.) which pertain to the determination of reasonable
cost.

(d) All of the above records and documents shall be
available at the facility at all reasonable times after rea-
sonable notice and subject to inspection, review or audit by
the department, the federal department of health, education
and welfare, the Montana legislative auditor, and other appro-
priate governmental agencies. Upon refusal of the provider to
make available and allow access to the above records and
documents, the costs which are based upon the withheld data
will be deemed unsupported and not allowable for reimbursement
purposes. If payments have been made based upon interim
information the applicable amounts shall be recovered by the
department. In addition, the department may at its option
terminate any such contracts between the department and pro-
vider if any such records and documents are withheld.

¢e) The data eontained in the eont reperts s finaneial
infermation partieular o the faeility and therefore is-senfi
dentiial and enempis sueh informatien frem diselepure under
theFreedem of Information- Aekr

(6) Audits. Department audit staff will perform a desk
review of cost statements prior to rate setting and may con-
duct on-site audits of provider records. Wwhere apprepriater
audit precedures defined in the HIM 16 shall be adopted by the
department but the department shall net be eenfined te these
guidelinen and may utiline other metheds-: Such audits shall
be conducted in accordance with audit procedures developed by
the department.

(a) Desk review of cost reports will determine the
adjustments to be applied to reported costs for rate determi-
nation. Incomplete reports, or inconsistency in reported
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costs will cause the return of the cost report to the facility
for correction and may result in withholding payment as set
forth in the (4)(b) of this rule. Department audit staff will
conduct a desk review of each cost report within six months of
its receipt to verify, to the extent possible, that the pro-
vider has provided a complete and accurate report that com-
plies with federal requirements cited under 42 CFR 447.274
which the department hereby adopts and incorporates by
reference. 42 CFR 447.274 is a federal Tegulation which sets
forth provider cost report requirements. A copy of the above-
cited regulation may be obtained from the Department of Social
and Rehabilitation Services, P.O. Box 4210, 111 Sanders,
Helena, Montana 59601.

{b) On-site audits of provider detailed records shall be
made to assure validity of reports, costs and statistical
information in conformity with federal laws and regulations.
The department hereby adopts and incorporates herein by
reference ¢42 CFR 447.292 and 42 CFR 447.2939, which are
federal regulations setting forth criteria for audits of
providers' cost reports. A copy of the above-cited

regulations may be obtained from the Department of Social and
Rehabilita-tion Services, B.0. Box 4210, 111 Sanders, Helena,
Montana 59601. Audits will meet generally accepted auditing
standards. Audits of providers' cost reports, financial
records and other pertinent data will be adequate to verify
that the provider has included only those expense items that
are specified as allowable costs under ARM 46.12.1204(4) in
compiling the «c¢osts of services, that the provider has
accurately determined allowable costs in compliance with
federal requirements cited under 42 CFR 447.274(b) (1), which
has been incorporated by reference into this rule (see ¢ ARM
46.12.1205(6)(a)), that the prov1der has accurately attributed
allowable costs to costs of services according to federal
requirements cited under 42 CFR 447.274(b)(2), and that the
provider's allowable costs are reasonable. Section 42 CFR
447.274(b)(2) has been incorporated by reference into this
rule (see ARM i 46.12.1205(6)(a)). On-site audits of the
. financial and statistical records will be conducted at a
minimum of one-third of the facilities each year until all
providers are audited by December 31, 1980. After that time,
on-site audits will be conducted yearly in at least 15 percent
of the facilities. Ten percent of these facilities will be
selected using factors established by the department. The
remaining five percent will bhe chosen at random.
te} ©6n cenelusien of a review of a gept reperk; am ek
eenferenee may be heid in whieh evidential #£aets ean be
submitted anrd reviewedr feillewing whieh a summary ef £indings
and reeemmendations shall be mailed te the previder-

{c) On conclusion of a review of a cost report, the

department " shall send the provider the “results of the review.
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request by the provider within fifteen days of the
re061gt of these results, the department will hold an exit
conference for the purpose of reviewing these results,
following which a summary of the department's findings and
recommendations will be mailed to the QrOVlder

(d) Upon conciusion of each on site audit the department
audit staff will submit an audit report to the medical as-
sistance bureau, The report will meet generally accepted
auditing standards and will state the auditor's opinion as to
whether, in all material respects, the cost report submitted
by the provider has included only those expense items that are
specified as allowable costs under ARM 46.12.1204(4) in com-
piling the c¢osts of services, and have been accurately deter-
mined allowable costs in compliance with federal requirements
cited under 42 CFR 447.274(b)(1), which has been incorporated
by reference into this rule (see ARM 46.12.1205(6)(a)). The
department will keep audit reports on file for at least 3
years after receipt.

£73 Administrative Reviewr Within 10 days ef reeceipt of
the writtern £indings eor recommeBdatiens &he previder may
detail iR writing any ebjeetions er justifications eoneerning
the fipdinge; and may aige request a eenferenee- Fhe eenfer-
ence shal} be heid ne later than 30 days after the department
reeeives the previderls writtem ebjeetions amd Fuptifieatienss
and the request for a confereneer The departmentlis medieal
assistanee burean shail eerduekt the eenferenee based on audik
f£indings and reecemmendations and the providexts written ebjee-
£ions and 3Fustifieatiensr Ne later +ham 66 days £ellewing
reeeipt of the written objeetieons and Fustificatiensmy er Ehe
eonferenee; whichever im latery the departmentls medieal
aspistanee bureau; afier ecopsultatien with the audit bureaun
and the offiece of legai affaixmy shall maid a writéen £inal
determinatien eceneerning the preovidexis ebieetions and
juptifieaktionsy and &he pesitien the department takes
eoneerning the audit firdingo-

(7) A p;;ylder may object to audit findings through the

administrative review process accord;gg to ARM 46.12. 1206.

(8) Overpayment and Underpayment.

(a) Where the department finds that the prospective rate
was based on an erroneous cost report resulting in overpay-
ment, the department will correct the rate and notify the
provider of overpayment.

(b) In the event of an overpayment the department will,
within 30 days after the day the department notifies the
provider that an overpayment exists, adjust the provider's
rate and arrange to recover the overpayment by set-off against
amounts paid under the adjusted rate or by repayments by the
provider.

(c) If an arrangement for repayment cannot be worked out
within 30 days after notification of the provider, the depart-
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ment will make deductions from rate payments with full re-
covery to be completed within 120 days from date of the in-
itial request for payment. Recovery will be undertaken even
though the provider disputes in whole or in part the depart-
ment's determination of the overpayment. In the discretion of
the department such recovery may be delayed in whole or in
part if a request for fair hearing under ARM 46.12.1206 has
been made.

(d) Errors in cost report data identified by the pro-
vider may be corrected and given consideration for rate ad-
justment if submitted within 30 days after rate notification.
Adjustments will also be made for computational errors in rate
determination review by the department.

(e) In the event an underpayment has occurred, the
department will reimburse the provider promptly following the
department's determination of error.

(f) Court or administrative proceeding for collection of
overpayment or underpayment shall be commenced within five
years following the due date of the original cost report or
the date of receipt of a complete cost report whichever is
later. In the case of a reimbursement or payment based on
fraudulent information, recovery of overpayment may be under-
taken at any time. Court costs, including attorneys' fees, in
connection with court or administrative proceedings shall be
deemed allowable only when approved by the court or hearings
officer.

(g) The amount of any overpayment constitutes a debt due
the department as of the date of initial request for payment
and may be recovered from any person, party, transferee, or
fiduciary who has benefited from the payment or a transfer of
assets.

(h) The department will account' for overpayments found
in audits and confirmed by administrative review under ARM
46.12.1205(7) or fair hearing under ARM 46.12.1206. such
overpayments will be accounted for in the department's quar-
terly statement of expenditures no later than the second
quarter following the guarter in which the overpayment was
found and/or confirmed.

46.12.1206 FAFR-HEARING--PROEEBUREE  ADMINISTRATIVE RE-

VEIW AND FAIR HEARING PROCEDURES ¢%) Fa#¥ Rearing- In
the event the previder dees net agree with the rates deter-~
mined feilewing review by £he department; the follewing fair
hea¥ing precedures will appiy-

(1) Administrative Review. Within 15 days of receipt of
the department's written findings, recommendations, or rate,
the provider may detail in writing any objections or
justifications concerning the findings and may also request an
administrative conference, Within the 15 days a provider may
request an extension of up to 30 days for submission of
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objections and justifications. The department may grant
further extensions for good cause shown. The conference shall
be held no later than 30 days after the “department receives
the pro ovider's written obJectlons and 14§t1f1cat10ns and the
reguest for a conference. The Aggartment's medical assistance
section shall conduct the “conference based on it's findings
and recommendations and the provider's written objections and

justifications. No later than 60 days following receipt of
the written objections and justifications, or the conference,
whichever is later, the department's medical assistance

section, after consultation with the audit bureau and the
office of legal affairs, shall mail e a written determination
concerning the provider's objections and Justlflcatlons and
the position the department takes concerning the findings.

(2) Fair Hearing. In the event the provider does not
agree with rates determined following administrative review by
the department, the following fair hearing procedures will
apply.

(a) The written reguest for a fair hearing shall be
mailed or delivered to the Department of Social and Rehab-
ilitation Services, Hearings Officer, P.O. Box 4210, Helena,
Montana, 59601.

(b) The reqguest shall be signed by the provider or his
designee.

(c) The fair hearing regquest must be received not later
than the 60th ealendar day £ellevwing the date of ¢the rate
netificationy or within 30 days ef a review eenferencer If it
is f£ilted later; justifiecatien fer the delay must be given e
the hearings efficer who; fer geed eause; may waive the &ime
i#mier 30th calendar day following the date of the
department's written administrative review determination.

(d) The fair hearing request shall identify the individ-
ual settlement items and amount in disagreement, give the
reasons for the disagreement, and furnish substantiating
materials and information.

(e) The hearings officer or board will provide copies of
requests, notices and written decisions to the department's
director, audit bureau, medical assistance bureau, and office
of legal affairs.

(f) Within ten days of receipt of the request, the
hearings officer shall notify the provider and other parties
of the time and place for the prehearing conference, which
shall be within 30 days of the receipt of the request. The
notice will state the purpose of the prehearing conference and
the issues to be resolved, stipulated to, or excluded. The
hearings officer may waive the prehearing conference.

(g) Wwithin ten days after the prehearing conference or
its waiver, the hearings officer shall notify the provider and
other parties of the time and place for the hearing, which
shall be within 60 days of the receipt of the request.

MAR Notice No. 46-2-276 19-10/16/80



-2767~

(h) The hearings officer will reduce his decision to
writing within ten days of completion of the hearing based
upon evidence and other material.

(2) Appeal. In the event the provider or department
disagrees with the hearings officer's decision, a notice of
appeals may be submitted to the hearings office for forwarding
to the board of social and rehabilitation appeals within ten
days of the hearings officer's decision, The notice of
appeals shall set forth the specific grounds fer appeal.

(a) All evidence in the record and offers of proof shall
be transmitted to the board by the hearings officer. The
decision of the board shall be based solely on the record
transmitted by the hearings officer. A legal brief or a legal
argument based on the record may be presented personally or
through a representative of the provider or the department to
the board.

(b) The board shall reduce its decision to writing and
mail copies to the providers within ten days of completion of
the hearing. The provider shall be notified of its right to
judicial review under the provisions of title 2, chapter 4,
part 7, MCA.

3. The department is proposing these amendments to its
rules for the following reasons: The Denver Regional Office
of the Health Care Financing Administration has determined
that Rule 46.12.1204(2)(f) must be amended to comply with
federal regulations regarding nursing home reimbursement.
Rule 46.12.1201 is being amended to clarify the transition

process to these proposed rules. Rules 46.12.,1202, Rule
46.12.1204, Rule 46.12.1205 and Rule 46.12.1206 are being
amended to minimize the need for rate review. Rule

46.12.1204(5)(¢c) is being amended to provide a more equitable
method of determining property costs reimbursement.

4. Interested persons may present their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.O. Box 4210, Helena, Montana, 59601, no later than
November 14, 1980.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services, 111 sanders, Helena, Montana,
59601 has been designated to preside over and conduct the
hearing.
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6. The authority of the agency to make proposed amend-
mentg is based on Section 53-6-113 MCA, and the rule imple-
ments Section 53-6~141 MCA.

irector,

Rehabilitation Services

Certified to the Secretary of State Qctoher 3, , 1980.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA
In the matter of the amendment of ) NOTICE OF PROPOSED AMEND-
Rules 46.12.556 and 46.12.557 } MENT OF RULES 46.12.556
pertalnlnq to personal care ) AND 46.12.557 PERTAINING
services in a recipient's home ) TO PERSONAL CARE SERVICES
) IN A RECIPIENT'S HOME.
)  NO PUBLIC HEARING CON=-
) TEMPLATED.

TO: All Interested Persons

1. On November 18, 1980, the Department of Social and
Rehabilitation Services proposes to amend Rules 46.12.556 and
46.12.557 pertaining to personal care services in a recipient's
home.

2. The rule as proposed to be amended provides as follows:

46.12.556 PERSONAL CARE SERVICE, REQUIREMENTS These re-
quirements are in addition to those contained in ARM 46.12.301
through 46.12,308.

(1) Personal care service in a recipient's home must be
prescribed by a physician in accordance with a plan of treat-
ment.

(2) Personal care service must be supervised by a regis-
tered nurse.

(3) The personal care service provider cannot be a family
member and must meet the following criteria:

(a) mental competency and the physical ability to perform
required personal care services;

(b) ability to read and write;

(c) ability to communicate with the recipient and speak

English;
e) (d) willingness to accept training and supervision of
a registered nurse.

46.12.557 PERSONAL CARE SERVICE, REIMBURSEMENT (1) Pay-
ment for personal care service shall be minimum wage plus 15
percent in lieu of fringe benefits+ except where exigent
circumstances exist, a reasonable payment rate may be negotiated
between the department and the provider.

{(2)” 0On a datiy weeklx basis, payment shall not exceed 80
percent of the cost of nursing home per diemr except when prior
authorized.

(3) Payment for registered nurse supervision shall be:

(a) skilled nursing service rate established by a fee
schedule when provided by a licensed home health agency under
contract with the department; er
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(b) $7.50 per hour when provided by an independent regis-
tered nurses; or

(c) where exigent circumstances exist, a reasonable
payment rate may be negotiated between the department and the

provider.

3. The proposed amendment is necessary to allow the
Department to provide necessary personal care services that
require special expertise that are not available at the normal
reimbursement rate. The amendment also requires a personal
care provider to be able to communicate with the recipient,
even when the recipient's primary language is other than
Engligh or the recipient is deaf,

4, Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to the
Office of Legal Affairs of the Department of Social and Rehabi-
litation Services, P. O, Box 4210, Helena, MT 59601, no later
than November 13, 1980.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to the Office of Legal Affairs, P. 0. Box 4210,
Helena, MT 59601 no later than November 13, 1980.

6. If the agency receives requests for a public hearing
on the propeosed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the leg-
islature; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be directly
affected, a hearing will be held at a later date, WNotice of
the hearing will be published in the Montana Adminisgtrative
Register. Ten percent of those persons directly affected has
been determined to be 1,118 persons based on a department
budget analysis that shows a total of 11,184 Medicaid recipients.

7. The authority of the agency to make the proposed

armendrent is based on Section 53-6-113 MCA, and the rule imple~-
ments Sections 53-6-101 and 53-6-141 MCA.

éjiéctor, Social fnd Rehabilita-

ion Services

Certified to the Secretary of State Qctoher 3 ., 1980,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PROPOSED AMEND-
Rule 46.10.508 pertaining to AFDC ) MENT OF RULE 46.10.508
Unearned Income ) PERTAINING TO AFDC

) UNEARNED INCOME. NO

} PUBLIC HEARING CONTEM-

} PLATED

TO: All Interested Persons

1. On November 18, 1980, the Department of Social and
Rehabilitation Services proposes to amend Rule 46.10.508 per-—
taining to AFDC unearned income.

2. The rule as proposed to be amended provides as follows:

46.10,508 SPECIALLY TREATED UNEARNED INCOME (1) The types
of income listed below shall be treated as follows:

(a) Lump sum payments are considered as income fer enity
the menth after the ten-day notificatien to the reeipient
of the grant ameunt changer oh a prospective basis in the
initial two months and on a retrospective basis after the first
two months. After this memthy the initial two months, any sum
that is retained will be considered against the property resources
limitation. The following are examples of lump sum payments:
social security, veteran's benefits, unemployment compensation,
railroad retirement or disability, worker's compensation.

(b) Remains the same.

(¢) Remains the same.

(d) Remains the same.

3. The rule is proposed to be amended to comply with 45
CFR Section 233.24 through 45 CFR Section 233.26. These sections
specify that eligibility may be computed prospectively for the
initial two months and retrospectively after the initial two
months.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to the
Office of Legal Affairs of the Department of Social and Rehabi-
litation Services, P. O. Box 4210, Helena, MT 59601, no later
than November 13, 1980.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to the Office of Legal Affairs, P. 0. Box 4210,
Helena, MT 59601 no later than November 13, 1980.
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6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed amend-
ment; from the Administrative Code Committee of the legislature;
from a goverrmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing will
be published in the Montana Administrative Register. Ten percent
of those persons directly affected has heen determined to be 640
persons based on a department budget analysis that shows a total
of 6,400 AFDC recipients.

7. The authority ©f the agency to make the proposed
amendment is based on Section 53-4-212 MCA, and the rule imple-
ments Sections 53-4-231 and 53-4-241 MCA.

ector, Social(and Rehabilita-
tion Services

Certified to the Secretary of State Netober 7 , 1980.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of
Rule 46.12.102, the repeal of
46.12.701 and the adoption of two AMENDMENT OF RULE
rules all pertaining to medical 46.12.102, THE REPEAL

) NOTICE OF PUBLIC

)
assistance, outpatient drugs ; OF 46.12.701 AND THE

)

)

HEARING FOR THE

ADOPTION OF RULES ALL
PERTAINING TO MEDICAL
ASSISTANCE

TO: All Interested Persons

1. On November 10, 1980, at 9:00 a.m. a public hearing
will be held in the auditorium of the SRS building, 111
Sanders, Helena, Montana, 59601 to consider the amendment of
46.12.102, the repeal of 46.12.701 and the adoption of rules
all pertaining to medical assistance, outpatient drugs.

2. The rule proposed to be repealed is on page 46-1398
of the Administrative Rules of Montana.

3. The proposed amendment and adoption of rules
replaces present Rule 46.12.701 fouhd in the Administrative
Rules of Montana which is being repealed.

4. The rule as proposed to be amended provides as
follows:

46.12.102 MEDICAL_ ASSISTANCE, DEFINITIONS Subsections
(1) through (20) remain the same.

(21) Outpatient drugs means drugs which are obtained
outside of a hospital.

(22) Maximum allowable cost (MAC) is the upper limit the
department will pay for drugs in accordance with 42 CFR
447.331 which is a federal regulatlon dealing with Timits of
payment. The dgpartment hereby adopts and 1ncorporates 42 CFR
447.331 by reference, A copy of the “above-cited regglatlon
may be obtained from the department of Social and Rehabilita-
tion Services, Economic Assistance Division, 111 Sanders,
Helena, Montana, 59601.

{(23) Estimated acqulsltlon cost is the cost for drugs
for which no MAC price has been determined. The ‘estimated
acgglsltlon " cost is established and adlusted monthlz by the
department upon notification of drug prices by pharmacies or
legitimate pharmacy supplies.

5. The rules as proposed to be adopted provide as
follows:
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RULE I OQUTPATIENT DRUGS, REQUIREMENTS These require-
ments are in addition to those contained in ARM 46.12.301
through 46.12.308,

(1) Drugs may not be filled or refilled without the
authorization of the physician.

(2} The department will participate only in the payment
of drugs which require a prescription and those over-the-coun-
ter drugs which are insulin, antacids or laxatives.

(3) The inappropriate use of drugs, as determined by
professional review, may result in the imposition of a limita-
tion upon the quantities of medications which are payable by
the medical assistance program. Retroactive limitation will
not be applied, unless the involved pharmacy has knowledge or
can reasonably be expected to have had knowledge of the inap-
propriate use of drugs by the recipient,

(4) Each prescription shall be dispensed in the guantity
ordered by a physician.

(a) Prescriptions for chronic conditions for which a
physician has not ordered a specific gquantity shall be dis-
pensed in guantities of 100 or a minimum of one month's supply
of medication.

(b) Prescriptions for acute conditions for which a
prhysician has not ordered a specific quantity shall be dis-
pensed in sufficient gquantities to cover the period of time
for which the condition is being treated except for injectable
antibiotics, which may be dispensed in sufficient qguantities
to cover a three day period.

RULE 1I OUTPATIENT DRUGS, REIMBURSEMENT (1) Drugs will
be paid for on the basis of the Montana "estimated acquisition
cost"” or the “maximum allowable cost", plus a dispensing fee
established by the department, or the providers '"usual and
customary charge! whichever is lower; except that the "maximum
allowable cost" limitation shall not apply in those cases
where a physician certifies in writing that in his medical
judgement a specific brand name drug is medically necessary
for a particular patient. An example of an acceptable certi-
fication would be the notation "brand necessary".

(2) The dispensing fee for filling prescriptions shall
be determined for each pharmacy provider annually. The dis-
pensing fee sghall include the average sum of the individual
provider's direct and indirect costs which can be allocated to
the filling of prescriptions, plus an additional sum as an
incentive factor, which shall be 7 1/2% of the average of all
Montana pharmacy prescription charges for the year the cost
survey is conducted. If the individual provider's usual and
customary average dispensing fee for filling prescriptions is
less than the foregoing method of determining the dispensing
fee, then the lesser dispensing fee shall be applied in the
computation of the payment to the pharmacy provider. The cost
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of filling a prescription shall be determined from the Montana
dispensing cost survey. A copy of the Montana dispensing cost
survey form is available upon request from the department.
This Montana dispensing cost survey shall outline the informa-
tion used in determining the actual average cost of filling a
prescription for each pharmacy. Failure to submit the cost
survey form properly completed will result in the assignment
of the minimum dispensing fee offered. Out-of-state providers
will be assigned the average of dispensing fees offered to
in-state providers. The average cost of filling a prescrip-
tion will be established on the basis of a determination of
all direct and indirect costs that can be allocated to the
cost of the prescription department and that of filling a
prescription. If there is questionable information supplied
on the cost survey form, the current "Lilly Digest" will be
used in determining reasonableness of this information. The
dispensing fees assigned shall range between a minimum of.
$2.00 and a maximum of $3.75.

(3) "Unit dose" prescriptions will be paid by a separate
dispensing fee assigned to that pharmacy. This "unit dose"
dispensing fee will be based upon the average additional cost
of packaging supplies and materials which are directly related
to filling "unit dose" prescriptions, and are documented by
each individual pharmacy, plus the regular dispensing fee
allowed.

(4) Each recipient must pay to the pharmacist 50¢ per
prescription, except for two prescriptions received in any
single month, which are exempt from the 50¢ co-~payment.

6. The purpose of the proposed amendment of one rule,
repeal of one rule and adoption of two new rules is to conh-
tinue the Department's plan to simplify and clarify its rules.
A further purpose is to raise the dispensing average fee for
prescription drugs from $2.65 to $3.07 as a result of a survey
the Department requested from the Montana State Pharmaceutical
Association. The dispensing fee has been frozen since May of
1976.

7. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Office
of Legal Affairs, P. O. Box 4210, Helena, Montana 59601, no
later than November 14, 1980.

8. The Office of Legal Affairs, P. O. Box 4210, Helena,
Montana 59601 has been designated to preside over and conduct
the hearing. :
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9. The authority of the agency to make the proposed
repeal and adoption is based on section 53-6-113

amendment,
MCA, and the rule implements sections 53-6-101 and 53-6-141

o 4 TTyeatik

<§}&ector, Social[ & Rehabilita-

tion Services

Octohber & , 1980.

Certified to the Secretary of State

19-10/16/80
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BEFORE THE MERIT SYSTEM COUNCIL
OF THE STATE OF MONTANA

In the matter of the adop- ) NOTICE OF ADOPTION AND
ticon and amendment of rules ) AMENDMENT OF RULES GOVERN-
governing the operation of ) ING THE OPERATION OF THE
the Montana Merit System ) MONTANA MERIT SYSTEM

TO: All Interested Persons,

1. On June 26, 1980, the Merit System Council
published notice of a proposed adoption and amendment
of rules governing the operation of the Montana Merit
System at pages 1631 - 1659 of the 1980 Montana
Adnministrative Register, issue number 12.

2. The agency has adopted Rule I Definitions (ARM
2.23.306), Rule II Other Leaves (ARM 2.23.610), and Rule TII
Training (ARM 2.23.611) as proposed. The agency has amended
the rules as proposed, except for the following changes
(note, the rules proposed to be amended, as noticed in the
1980 MAR, pages 1631-1659, issue number 12, were noticed
therein using the old ARM nuwwbering system. To avoid
confusion here, the changes shown below will be shown using
the rules and rule numbering system as shown in the 1980
MAR, issue number 12.):

a.) Rule BRM 2-3,34(38)-534300 (proposed amendment
noticed at pages 1633-1635, 1980 MAR, issue number 12) was
amended with the following changes:

2-3.34(38)-34300 PURPOSE OF THE MONTANA STATE MERIT
SYSTEM (1)-(2) amended as proposed.

(3) Discrimination against any person in recruitment,
examination, appointment, assignment, training, evaluation,
promotion, retention, discipline, or any other aspect of
personnel administration because of race, color, religion,
creed, political ideas, political belief, sex, age, marital
status, physical or mental handicap, national origin,
ancestry, or other nonmerit factors except as otherwise
provided in 2-3,34(50)-534410 (i) (h), wi be prohibited
eXcept where specitic age, sex, or physical requirements
constitute a bona fide occupational qualification necessary to
proper and efficient administration.

(4)-(5) amended as proposed.

b.} Rule ARM 2-3.34(42)-534350 (proposed amendment
noticed at pages 1633-1635, 1980 MAR, issue number 12) was
amended with the following changes:
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2-3,34(42)-534350 POSITIONS TO WHICH THE MONTANA
MERIT SYSTEM APPLIES (1) amended as proposed.

(2) (a)-(2) (d) amended as proposed.

(2) (e) bona fide part-time empieyees whe werk
positions with work schedules of less than 20 hours per
week, and bona fide part-time county disaster and emergency
scrvices/civil defense empleyees whe werk positions with
work schedules of less than 40 hours per week;

T2V (£7-(2) {3) amended as proposed.

(3)-(4) amended as proposed.

(5) €areer Current management employees assigred who
accept appointments to exempt policy determining and advocacy,
confidential, and other key positions may be reinstated to
the employees former class of position or a comparable
position under the following conditions:

(a) the position must be vacant.

(b) the employee must meet current minimum gualifi-
cations for the position.

(¢) amended as proposed.

c.) Rule 2-3.34(46)-534390 (proposed amendment
noticed at pages 1633-1635, 1980 MAR, issuc number 12) was
amended with the following changes:

2-3.34(46)-534390 EXAMINATIONS (1)-(3) amended as
proposed.

(4) (a)-(4) (c) amended as proposed.

(4) (d) Competitors will be allowed to review their
examination papers in the presence of a merit system bureau
staff member and within the confines of the merit system
bureau. Only the examination answer sheet may be reviewed.
Test booklets and test questions may not be reviewed.

Answer sheets or other materials which could reveal the
contents of the examination may not leave the possession of
the merit system bureau or be copied. TIf a covered position
has only one (1) written examination or structured oral
interview, the competitor may not retake the examination
until 6 months after the date of the examination er answer
sheet reviews except when an examination procedure
specifically allows for an examination retake witHin a
shorter period of time. N ” -
_____ 15) =177 amendéd as proposed.

d.) Rule 2-3.34(46)-534400 (proposed amendment noticed
at pages 1633-1635, 1980 MAR, issue number 12) was amended
with the following changes:
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2-3.34(46)-534400 REGISTERS (1) amended as proposed.

(2) Registers will be in effect for two (2) years
from the date established unless they are extended or
bureau. The Administrater chief may consider a register
to be temporarily exhausted 1f fewer than thwree five
eligibles are available from it. If the Administrater
chief cancels a register within two years he or she must
notify all eligibles remaining on it.

(3)~(6) amended as proposed.

e.) Rule 2-3.34(54)-534430 (proposed amendment
noticed at pages 1633-1635, 1980 MAR, issue number 12) was
amended with the following changes:

2=-3.34(54)-534430 APPOINTMENTS (1) amended as proposed.

(2) (a) amended as proposed.

(£} (b) in making appointments, appointing
authorities will provide equitable treatment to all
certified eligibles and consider agency alfirmative action
plans and veterans' and disabled civilian preference must
be granted in aceordanee with provided in 10-2-201 through
10-2-206 MCA.

(2) (c)-(2) (d) amended as proposed.

(3) 1In £filling temporary positions eligible applicants
who have indicated willingness to accept temporary employ-
ment will be certified from the appropriate register, using
the same certification procedure as for probatiocnary
appointments. Temporary appcintments may not continue for
more than ##x 46% 9 months in a twelve (12) month period,
and eligibles may not be given successive temporary appoint-—
ments. A full time equivalent position (FTE) may not be
filled with successive temporary appointments. All temporary
appointments must have prior approval of the Merit System
Admintatraker chief of the merit system bureau.

(4)-(5) amended as adopted.

(6) Lists, composed of the names of persons who have
been permanent, probationary, or temporary employees appointed
in accordance with this rule for at least three (3) months and
who have indicated to the Adminsstrater chief of the merit
system bureau willingness to accept intermittent employement,
will be prepared by the Adminiserater chief. Such lists,
arranged according to class of position, will be known as
reserve lists. If the work of an agency demands the services
of a person for intermittent periods, the appointing authority
may select a person from a reserve list for a class of position.
An appointment may be made to a vacancy in the specific class
of position for which the reserve list was established, as well
as to a vacancy in a related lower class of position, without
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regard to the standing of the persons on the reserve list,
and without prior clearance of the Adminiserater chief,
but such appointment will be reported to the Administrater
chief. An intermittant appointment to a higher class of
position, however, will not be made from any list of a lower
class position., When reserve lists become exhausted,
appointments will be made in accordance with other pro-
visions of this Rule. The period of intermittent service
will not constitute a part of the probationary period. In
no case will intermittent employment of an individual
continue longer than ninety (90) working days in succession
or exceed a total of aix 46} 9 months during a twelve (12)
month period. -

{7) amended as proposed,.

f.) Rule 2-3.34(54)-534440 (proposed amendment noticed
at pages 1633-1635, 1980 MAR, issue number 12) was amended
with the following changes

2-3.34(54)-534440 CAREER ADVANCEMENT (1) (2)

(3) amended as proposed.

(4) delete, Renumber subsequent subsections accordingly.
(5) amended as proposed.

g.) Rule 2-3,34(54)~S534460 (proposed amendment noticed
at pages 1633-1635, 1980 MAR, issue number 12) was amended
with the following changes:

2-3.34(54)-534460 REASSIGNMENTS (1) Apprevalsz
employees may met be temporarily reassigmed te a higher eiass
of-pesition-than-that-cerrentiy-held-by-the-empteyee-without
prior-approvai-of-the-merit-syseem-eeouneit promoted or
assigned an acting appointment as defined in n the pa pay n rules.
Reassighments tempordry promotions may not exceed twe%ve
(12} months in duration. Authority to certify cligibility
for temporary promotions and acting appointments may be

delcgated to the agency subj ect to post audit by the merit
§§§¥Eﬁ?754r§5u7__ B el 2t -

3. No adverse comments or testimony were received
except as follows:
a) A written request was received from Dave Fuller,

Commissioncer of Labor and Industry, requesting a change in
length of temporary and intermittent appointments from

six to 9 months during a twelve month period. The merit
system council accepted his suggyestion and incorporated it
in the adopted amendments.
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b) Written comments were received from Robert J. Dunn,
Director of the U.S. Office of Personnel Management, Rocky
Mountain Region, Denver, Colorado concerning exemptions from
Merit System coverage of bona fide part-time positions,
guaranteed reinstatement rights for management employees,
race (sex) conscious centification, and equal treatment of
certified eligibles. All the suggested rule changes proposed
by Mr. bDunn were accepted by the Merit System Council and
incorporated in the adopted amendments except his suggestion
relating to guaranteed reinstatement rights and race(sex)
conscious certification.

The suggestion for quaranteed reinstatement rights for
management employees who accept appointments to exempt
positions was rejected by the council because this proposal
was too rigid. The Council adopted a rule which would
permit the reinstatement with no absolute guarantees.

Mr. Dunn suggested that the proposed race (sex) conscious
certification rule be deleted because race and sex are non-
merit factors described in the Council rule on Prohibition
of Discrimination, and because the Federal Merit System
standards provide for selective certification only for bona
fide occupational qualifications. The council decided to
adopt the race (sex) conscious certification rule and amend
the Prohibition of Discrimination rule to allow race (sex)
conscious certification only for occupations for which a
utilization analysis shows an underutilization of minorities
and women and where agency affirmative action plans call for
appropriate steps to relieve an apparent imbalance. Adoption
of this rule reduces the possible adverse impact of current
cxamination procedures on women and minorities. /

L

7 ’ .

By Wy Al ‘Jc;/‘hf
Charles J. Seifert [/
Chairman, Mérit System Council

Certified to the Secretary of State G/:/Zf;~/7zﬂ{/ ‘79?3
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BEFORE 'I'HE GOVERNOR
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF THE ADOPTION OF

of rules implementing the ) RULES PERTAINING TU ELECTRICITY
Governor's emergency powers ) SHORTAGES

during electricity shortages )

TO: All Interested Persons

1. On May 15, 1980, the Governor published notice of
hearings to consider the proposed adoption of rules implement-
ing the Governor's emergency powers during electricity shortages
at pages 1332 through 1347 of the 1980 Montana Administrative
Register, issue number 9. Public hearings were held at which
time oral and written testimony was taken on June 4, 1980, in
Missoula, on June 5, 1980, in Helena, and on June 9, 1980, in
Billings. Written testimony was accepted until July 31, 1980.

2. The Governor has adopted the rules as proposed excebt
for Rules I, II, IV, VI, X, XI, and XV through XX which the Gov-
ernor has adopted with the following indicated changes:

RULE T PURPUSES (i) These rules describe procedures imple-

menting the governor's emergency powers under Title 90, Chapter
4, part 3, MCA, in the event of electricity supply shortages.
These rules apply only to the production, sale, and use of elec-

1ty.
“{2) The purposes of these rules are to:

(a) establish functions to be undertaken by public and
private entities during an energy supply alert or cmergencys;

(b) establish principles to quide actions during an
encrgy supply alert or emergency;

(c) establish minimum activities for utilities and local
governments to adopt during an energy supply alert or emergency,
thus minimizing public confusion by providing an advance indica-
tion ot those actions most likely to be undertaken;

(d) establish procedures ftor the monitoring and enforce-
ment of mandatory curtailment activities during an energy supply
emergency; and

(e) establish a procedure for administering appeals, ad-
justments, and exemptions from mandatory curtailment activities
during an energy supply emergency.

RULE II DEFINITIONS As used in these rules, the follow-

ing definitions apply:

(1) "Authority" means the civil authority empowered to
implement mandatory curtailment.
(2) "Base period" means the corresponding billing period

in the twelve month period ending immediately before implementa-
tion of voluntary curtailment,

(3) "Base period consumption" means base period energy ad-
justed for variations in temperature and rainfall.
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(4)43} "Base period energy" means the energy consumed by a
customer during a base period.

{5)+44>» ‘"Conservation" means the wise and efficient use of
electrical energy to eliminate waste.

(6) "Consumption" means thc use of electric energy
measured in kilowatt hours (kwh].

(7)45% "Current usage" means the energy consumed by the
customer during the most recent billing cycle.

(8)46% "Curtailment" means the action of reducing the
demand for or consumption of or both demand for and consumption
use of electric energy service by voluntary and mandatory measures
that are in addition to any conservation presently employed. Cur-
tailment measures may affect convenience, comfort, service de-
livery, and employment.

(9)4¥¥ "Customer" means any individual, partnership, cor-
poration, firm, governmental entity, or organization supplied
with electric service at one location and one point of delivery.
Service furnished to a customer at one location through more than
one meter regardless of rate classifications or schedules shall
be deemed service to one customer.

(10) €8 "Deficient utility" means a utility which under
identified probabilities is expected to have-an experience energy
usage or capaclity demands in excess of greater-tham its resources.

(11) "Demand" means the rateé at which electric enerqy is
delivered, expressed in kilowatts (kw), Or kilovolt ampere, or other
suitable units, at a given instant or averaged over a designated
time period.

(12) "Energy division" means the energy division of the
Montana department of natural resources and consexrvation.
a3) "Energy emergency” and "energy supply alert" as used

herein means either or both a shortage of energy or demand capa-
city.

(14)$9% "Excess energy utility” means a utility which under
identified probabilities is expected to have-an experience energy
supply and resource capacity in excess of expected consumption
and greater-tham-xtas demand.

77 {(15)4%¥6y '"Excess usage" means demand or consumption or
both In excess of usage-greater-ehan base period emersgy demand
or consumption or both less any curtailment requirement.

(16)+¥1} "Local government” means any county, city, town,
municipal corporation, or other political subdivision of the
state.

(1/)4%2% “"Major use customer" means a customer who used
more than 75,000 KWH in any billing month in during the base per-
iod, or who is estimated to use more than 75,000 KWH (without
curtailment) in any billing month in during the twelve month per-
iod mfter following the base period.

{18)+433} "Major resource” means a generating unit with a
rated capability of 100 megawatts or greater.

(19) €34+ “"Media" means the-use-eof any or all of: radio,
television, newspapers, publications and any vehicle of commun-
ication used to contact the customer,
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(20) 4353 "Priority loads"” means loads necgessary for the
publiaﬂﬁéalth, safety, and welfare as enumerated in Rule XVI.

(21) 436+ "Region" means the area inmciuding comprised of
gervice areas ot the utilities in the northwest power pool and
in the midcontinent area power pool.

(22) 434 "Utility" means any investor-owned utility, Joint
operating agency, municipal utility, public utility district, or
copperative which engages in or is authorized to engage in the
activity of generating, transmitting, or distributing energy in
this state.

RULE TV UTILITY CURTAILMENT PLANS (1) Upon promulgation
ot these rules, utilities supplying electricity in Montana shall
submit a curtailment plan modeied on the procedures outlined in
these rules within 96 180 days. Each utility's curtailment plan
shall inclyde the following information:

(a) description of the utility's power resources and ob-
ligations including. peak and average, firm and interruptible
loads;

(b} description of the measures the utility will take to
curtail its own uses of electricity under stage 1 of a supply
alert as specified in Rule ¥ and the estimated energy savings
from these measures;

(c) description of the voluntary conscrvation measures
the utility will recommend to its customers under stages 1 and
2 of a supply alert as specified in Rules X and XI:

(d) identification of priority load customers, descrip-
tion of the utility's ability to isolate and maintain service
to these customers in the event of stage 3 of an energy emer-
gency as described in Rule XV, and the notification procedure
the utility will follow prior to any unavoidable curtailment;

(e) description of the monitoring procedures the utility
will follow and the methodology that will be used to estimate
energy savings in each stage of a supply alert and emergency;

(f) identification of the utility's major use customers
and their average consumption;

(g} identification of the utility's supply obligations by
customer class and approximate number of customers in each
class; and

th)  the proposed membership for the utility’'s adjustment
committee as specified in Rule XX (2) (a).

(2) The curtailment plan described in subsection (1) may
contain additional provisions to reflect the particular circum-
stances of the utility.

(3) Fach utility's curtailment plan shall be reviewed by
the governor or his designee and the energy policy committee
established under Section 90-4-303, MCA.

(4) Following acceptance of the curtailment plan, the
utility shall keep the plan in reserve for implementation
upon declaration of an energy supply alert or emergency.

{5) Utilities may be requested required to update their
curtailment plans periodically to reflect current or changed con-
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ditions.

RULE VI EVALUATING INFQRMATION (1) The energy division
shall evaluate the information provided under Rule V and may
recommend the voluntary curtailment provisions of an energy
supply alert if unacceptably high probabilities of future man-
datory curtailment exist.

(a) In evaluating the data provided under Rule V(1) the
energy division may recommend:
(i) stage 1 voluntary curtailment actions when there 1is

a 40% probability that stage 1 mandatory curtailment will be im-
posed in the current or ensuing July-June period, and

(11) stage 2 voluntary curtailment actions when there is
a 60% probability of implementing stage 1 mandatory curtail-
ment in the current or ensuing July-June period.

(b} In evaluating the data provided under Rule V(2), the
level of voluntary curtailment recommended will depend on the
severity of the shortage.

(2) The energy division may recommend declaration of an
energy emergency and imposition of mandatory curtailment
measures if unacceptably high probabilities of future inabil-
ity to meet regional firm energy or capacity reguirements
exists or if an individual utility cannot meet its firm loads.

(a) In evaluating the data provided under Rule V(1) the
energy division may recommend:
(i) stage 1l mandatory curtailment measures when there

is a 20% probability of depleting the generating capability
of regional reservoirs before the next April 30;

(ii) stage 2 mandatory curtailment measures when there
is a 40% probability of depleting the generating capability
of regional reservoirs before the next April 30; and

(iii) stage 3 mandatory curtailment provisions when the
region's reservoir generating capability is in imminent danger
of being depleted and greater curtailment is required than has
been achieved or is attainable under stages 1 and 2 of manda-
tory curtailment.

(b) In evaluating the data provided under Rule V(2) the
level of mandatory curtailment recommended will depend on the
severity of the shortage. .

RULE X SUPPLY ALERT STAGE 1 (1} Stage 1 of a supply
alert is intended to Pring-emerqy balance electric supply and
with demand and consumption inte-balamee without eliminating
employment or curtailing commercial operations or industrial
production.

{(2) 1In stage 1 of a supply alert the governor may issue
orders to direct any state or local governmental agency to
implement curtailment action or provide infeormation relating
to the consumption of energy. The governor may also request
utilities and electricity consumers to take voluntary action
to alleviate the shortage. In implementing this rule the
governor may initiate the following measures:
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(a) direct each state agency and lpcal government in-
stitution to curtail and request each utility to curtail its
own uses of electricity;

(b} reguest each utility to seek voluntary curtailment
of use in all large buildings;

(c) request each utility to seek voluntary curtailment
of use by its major use customers;

(d) wutilize media pronouncements to request all consum-
ers to curtail electricity use. The utility, in consulta-
tion with lecal government, should support these requests and
recommend specific measures to be taken by all customers. Such
measures shall not be as stringent as those measurecs set forth
in Rule XI(2) (d) under stage 2 of a supply alert;

(e} 7request each deficient utility to replace, by purchase
or other means, energy included in its planned resources but not
generated due to outages of its major resources; and,

(f) direct the department of health and env.ronmental
sciences to examine all restrictions relating to air quality
where electricity use could be affected directly or offset by
other fuels and to recommend to the governor what action shoulad
be taken, if any, in each stage of a supply alert and emergency.

(3) Compliance with the provisions of subsection (2) is
at the customers' discretion; utilities and local governments
act in advisory and informational capacity and are self-monitor-
ing for their own compliance.

(4) Enforcement of the provisions of subsection (2) is
not applicable.

RULE X1 SUPPLY ALERT STAGE 2 (1) Stage 2 of a supply
alert is a more intensive effort to brimg-energy balance elec-
Lrlc supply and with demand and consumption imte-baitanee with-
out eliminating employment or curtailing commercial operations
or industrial production.

(2) In stage 2 of a supply alert the governor may direct
further implementation of the stage 1 curtailment program as
follows:

(a) continued self-curtailment by utilities and govern-
mental units;

(b) continued requests for voluntary curtailment in large
buildings and f£rem by major use custoners;

{c) urgent requests for voluntary curtailment by all cus-
tomers;

{d) media publications by utilities and government units
of specific measures affecting electric energy consumption
which should be undertaken by all customers. These measures
include, but are not limited to, the fpllowing conservation
activities:

(1) 65 degrees F maximum thermostat setting for day-
time space heating;
(i1) 55 degrees T maximum thermostat setting for night-

time space heating;
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(iii) 85 degrees F maximum thermostat setting for space

cpoling;

{iy) 105 degrees F maximum thermostat setting for water
heating;

(v) line drying of clothes:

(vi) elimination of:

(A) outdoor decorative lighting;

(B) window display, outdoor display, area and sign light-

ing, except during nighttime hours when the place of business is
open. At all times, such lighting should be reduced to the low-
est possibie level; and,

(C) parking lot lighting, except during nighttime hours
when the place of business is open and then only to the levels
required for safety and security; and,

- (e) further request deficient utilities to purchase all
available electric energy in amounts needed to offset deficits.
(3) Compliance with the provisions of subsection (2) is

at the customers' discretion; utility and local government are
self—reguLating and act in an advisory and information role, but
the urgency of the situation should be stressed.

(4) Enforcement of the provisions of subsection (2) is
not applicable.

RULE XV ENERGY EMERGENCY STAGE 3 (1) Actions required in

stage 3 of an energy emergency shall emghasize minimizing unem-
ployment and other economic and social pre-

islocations whil
serving the generation, transmission and distribution system and
bringing loads into balance with available supply.

(2) In stage 3 of an energy emergency the governor may
issue orders as described in Section 90-4-310, MCA to:
(a) direct further implementation of programs, controls,

standards, and priorities for the production, allocation and
consumption of energy:

(b) direct further implementation of regional programs
and agreements for the purpose of coordinating energy programs
in the region;

(c) curtail usage by fixed percentages of specified large
industrial customers if such curtailment is necessary to balance
regional loads and resources;

(d) cease operations of specified large industrial cus-
tomers after advance notice has been given to permit an orderly
shutdown of operations;

ter--interrupt-the-service-of-att-customers-en-a~rotating
basigsc--Phese-service-interruptions-shati-be-imposed-equativy
and-te-the-extent-neeassary-to-nchieve-the-required-reduction-of
energy-consumptions—-~fo-the-axtent-possible;-pubiie-notice-shati
be-gtven-befora-such-procedures-gre-imposed---Fo-the-extent
practieat;-prierity-tcads-shatl-net-be-interrupted,

4+£}¥(e) direct the implementation of other appropriate emer-
gency actions.

(3) Where monitoring is required, each utility shall mon-
itor compliance by its customers of the directives of stage 3
of an energy emergency as set forth in Rule XVIII.
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(4) Termination of operations as required under subsec-
tion (2) shall be carried out by utilities and government enti-
ties as specified by the governor.

(5) Enforcement of the provisions pt subsection (2) shall
be carried out as set forth in Rule XIX. -

45} (6) Procedures for appeals and adjustments to mandatory
action taken under subsection (2) are set forth in Rules XX and
XX1.

RULE XVI PRIQRITY LOAD CUSTOMERS - EXEMPTION PROCEDURE
(1) Cértaln customers set out below because of the critical
nature of their operations shall be exempt from stage 2 manda-
tory curtailment once the customer has demonstrated to its
utility that all non-essential electrical energy use has heen
eliminated:

(a) public health and safety functions such as:

(1) hospitals, nursing homes, and other health care
facilities;

(i1) police and fire stationss-andy and traffic signals;

(i11) sewage treatment and domestic water treatment in-
stallations;

(b) emergency services including essential communica-
tion facilitiess+ and telephone networks;

(<) governmental operations+, not including schools;

(d) public mass transit operations including, but not
limited to, airports;

() food production and processing facilities including
irrigation;

(f) energy supply and storage facilities such as:

(1) refineries;

(i1} 0il and gas pipelines;

(1ii) coal handling facilities; and,

(iv) wood waste processing and handling facilities asso-
ciated with energy production; and

(g) mining=, not including mine construction,

(2) Each utility shall to the extent feasible identify

and notify its priority load customers prior to declaration of
an energy supply emergency. 2 priority load customer listing
shall be submitted to the enerqgy division.

(3) If stage 2 of an energy emergency is implemented,
the utility adjustment committee as outlined in Rule XX(2) (a)
shall grant exemption of priority load customers that appear
on the approved list, provided the applicant has demonstrated
that all non-essential electrical energy use has been elimina-
ted., No priority load exemptions shall be granted unless an
application is filed by the applicant and the applicant appears
on the approved list. Appeals from the committee decision shall
be to the state appeals beoard as provided for in Rule XIX(Z) (b).

RULE XVII NON-PRIORITY LOAD APPELLANTS An aggrieved cus-
tomer may seek a non-priority load exemption from the provisions
of stage 2 of an energy emergency by filing application with the
utility adjustment committee as specified in Rule XX (1) (a).
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The committee shall make initial rulings on such applications.
In cases where the customer wishes to appeal the initial ruling,
the committee shall forward the application to the state appeals
board as specified in Rule XX (1) (b) and assist in gathering in-
formation and evaluating the applications. The state appeals
board shall recommend to the governor either approval, denial,
or approval with conditions of the application for non-priority
exemption based upon the following criteria:

(1) curtailment would result in unreasonable exposure to
health or safety hazards;

(2) curtailment would result in extreme economic hardship
relative to the amount of energy saved;

(3) curtailment would be counter-productive for efficient
energy use or energy production; and

(4) .all non-essential electrical energy use has been elim-
inated.

RULE XVIII MONITORING

(3) 1In stage 1 of an energy emergency:

(a) each utility shall be prepared to monitor customer com-
pliance on the basis of comparing current energy usage with the
applicable base period energy consumption and any possible reduc-
tion in use. Each utility shall be prepared to monitor major use
customers on a monthly basis. Monitoring procedures shall be
tested and operational in anticipation of stage 2 of an energy
emergency being initiated;

(4) In stage 2 of an energy emergency:

(a) all customers shall be required to curtail usage by the
percentage declared necessary to bring supply and demand into
balance. Each utility shall monitor compliance by its customers,
Subject to adjustments as set forth in Rule XXI, monitoring shall
be on the basis of comparing current energy usage with the appli-
cable base period emergy consumption less the required curtail-
ment.

RULE XIX ENFORCEMENYT In an energy supply alert or energy
emergency the public service commission, local governments and
utilities shall cooperate in implementing the enforcement meas-
ures described in this rule as directed by the governor.

(1) 1n stages 1 and 2 of a supply alert:

(a) self-regulation and compliance is required by govern-
ment institutions; and,

{b) utility and individual customer compliance with ac-
tions requested is at utility and customer discretion,

(a) if a complaint regarding violation of operating hours
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is filed with local government and the complaint is substantia-
ted, the local government shall notify the retall, commercial,

industrial or governmental cstablishment of such complaint and

indicate that the supplying utility shall be requested to mon-

iltor energy consumption; and,

(b) The utility shall be preparcd to monitor and record
energy consumption of the customer and notify such customer that
if stage 2 emergency actions are instituted, such customer shall
be monitored on an individual basis rather than be subject to
sampling proceduras.

(3) In stage 2 of an energy emergency each utility shall
cstablish a curtailment target as directed by the governor for
all customers being monitored. The actual energy consumption of
a customer shall be compared with the base period consumption
less the required percentage curtailment (target) to determine
customer  compliance. (To the extent possible prior to an em-
ergency, utilities should inform customers of what their con-
sumption patterns have been and indicate what reductions may
be required if emergcency curtailment activities arc ever in-
stituted. This will promote an awarcness of energy use and may
promote conservation.) Tf a customer's actual consumption is
above the target, then the customer may be penalized.

(4) During the first month of monitoring under stage 2 of
an enerqgy emergency, the utility shall notify all customers of
surcharge rates for excess consumption and provide a descrip-
tion of the appeals procedure outlined in Rule XX. An appeal
may result in an adjustment to the customer's base poriod, in
which case no surcharge shall be asscssed for the month in
gquestion. If no adjustments are merited and energy consumption
exceads the target, imposition of excess energy surcharge rates
shall be directed by the governor.

(5) buring an energy supply emergency, the rate setting
proccdures for any surcharge shall be coordinated and accelera-
toed by the public service commission. The following surcharge
provisions for excess usage arc recommended:

(a) apply surcharges to entire bill:
(1) first month of excess use, 25% surcharge;
(ii) second consecutive month of excess use after-£irae

fined-month, 50% surcharge;

(iii) third consecutive month of excess usc after-firxat
fined-month, 100% surcharge; and

(iv) after the feureh-third ccnsecutive month of excess use
afeer-first-fined-month, service termination for the period re-
quired to generate the target savings required in the previous
£i+ve three months of noncompliance.

(b) apply surcharge only to excess use ef on the follow-
ing percent basis:

Percent ot Excess Use Surcharge on Excess per KWH
0 - 10% $0.04
11 - 25% $0.045
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26 - 50% $0.05
51 - 100% $0.06

(6) The expenses incurred by a utility subject to the rate
regulatory jurisdiction of the public service commission in ac-—
quiring demand or energy under a direction or request issued
under Rules X, XI, XIII, XIV or XV should be considered for sep-
arate and 1mmediate pass through to consumers by the public ser-
vice commission.

RULE XX APPEALS

(b) A state appeals board shall be established consist-
ing of 12 members: the administrator of the energy division
or his designee who shall serve as chairman, the chairman of the
psc or his designee, and one representative appointed by the
energy policy committee from each of the following groups-rural
electric cooperatives, investor-owned utilities, county and
municipal government, commercial and industrial users, and four
citizens at large. The state appeals board shall:

(1) hear appeals from utility adjustment committee actions;

(ii) make recommendations to the governor on adjustments to
base period energy of major use customers;

(iii) make recommendations to the governor on nemn-prieriey
load-appeliants appeals of denial of priority load status;

(iv) act on adjustments to scheduling of curtailment by
non-ma’jor use customers; and,
(v) make recommendations to the governor on adjustments

to scheduling of curtailment by major use customers.

3. The Governor designated the Department of HNatural Re-
sources and Conservation (DNRC) to conduct the hearings on these
proposed rules and to respond to the oral and written comments
received. The following are summaries of the comments received
and DNRC's responses to those comments.

RULE I

COMMENT: A single jurisdictional statement should be added
to the paragraph, indicating that the rules apply only to elec-
tricity.

RESPONSE: The suggestion is accepted.

RULE IT

COMMENT: "Consumption"” should be defined as the use of clec-
tric énergy measured in kilowatt-hours, and "demand" should be
defined
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as the rate at which electric energy is delivered, expressed 1n
kilowatts or kiloyolt amperes.
RESPONSE:  This suggestion is accepted.

COMMENT: The rules should be written througheout to account
for emergéncy shortages of both energy and capacity as either one
might require curtailment actions by utilities. .

RESPONSE: This suggestion is accepted and the wording
amended accordingly in the definitions (Rule 11} and throughout.

COMMENT: The definition of "customer" should bhe changed
to eliminatc the single delivery point reference, on the ground
that receipt of service within the state by an entity shpuld
make that entity a customer, regardless of location.

RESPONSE: This suggestion is not accepted. It would mean
as major use customers that would not have under the old defin-
ition. it is felt that service at different locations should
be itreated separately for curtailment purposcs.

COMMENT: The definition of a utlility should be expanded to
include any entity engaged in generating, transmitting, or dis-
tributing electricity.

RESPONSE: This suggestion is rejected as there is no in-
tent to include persons or firms generating electricity for
their own use,

COMMENT: A definitlon of base period consumption should be
made which would account tor year to yvear climatic variations.

RESPONSE: This suggestion was accepted.

RULE IT1 No comments received.

RULE 1V

COMMENT: The time allowed, after the adoption of the rules,
for utilities to submit curtailment plans should be cxtended.

RESPONSE: This suggestion is accepted. The period is length-
ened from 90 days to 180 days.

RULE v, VI
COMMENT: Means should be provided for determining shortages
and declaring emergencies in individual utility service areas.

RESPONSE: This is already present in the Rules V(2), VI (1)
(b), and VI(Z2).

RULE VI

COMMENT: The Northwest Power Pool (NWPP) has evolved mechan-
isms for predicting when curtailments were likely to be necessary,
and the rules should reflect their expertise.

RESPONSE: The wording in Rule VI is taken from language
developed by NWPP, and that organization is expected to supply
the estimates of the probability of shortfalls. Therefore the
suggestion is rejected,

RULE VII
COMMENT: The determination of an energy supply alert should
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involve coordination with power supply agencies and utilities
rather than state agencies and consumers.

RESPONSE: DNRC agrees that close coordination with power
supply agencies and utilities is required and feels that the
rules reflect this. State agency involvement is necessary if the
authority of the state is to be lent to curtailment actions and
the imposition of penalties.

RULE VIII No comments received.

RULE X

QOMMENT: Curtailment plans should be embodied in the taritf
schedule filed with the Public Service Commission,

RESPONSE: This procedure is not ruled out by the procedures
set up under these rules; however, there is an intent to central-
ize state involvement in energy emergency management, to the ex-
tent possible, in the Energy Division. Therefore the proposal
is rejected,

RULE XI No comments received.
RULE XI1 No comments received.
RULE XIII No comments received,

RULE XIV

COMMENT: Curtailments should be made on a minimum standards
approach rather than a base period usage approach.

RESPONSE: DNRC considers that the base period approach,
suitability adjusted for climatic variations, will be casier and
quicker to implement. A minimum standards approach in the inter-
est of fairness, could be the basis for dealing with appeals and
adjustments by the appropriate bodies under Rule XVII (4). There-
tore the proposal is rejected,

RULE XV

COMMENT: Rolling blackouts or interruptions would be very
difficult to implement without cutting off priority customers,
since the latter are scattered around the distribution system.

RESPONSE: DNRC accepts this suggestion and deletes the
reference to rotating interruptions.

COMMENT: The rules should define the length of interrup-
tions for rotating interruptions,

RESPONSE: See response to previous comment,

RULE XVI

COMMENT: A number of requests for priority status for addi-
tional classes of users were received:

(a) Telephone Systems

RESPONSE: DNRC agrees that all communication networks
should be treated as priority users on the grounds that the
costs of identifying priority communications would be unwarran-
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ted given the total use of electricity in this section.

(b) Coal Mine Construction

RESPONSE: DNRC feels that while coal mining should not he
interrupted to reduce electricity use during periods of shortage,
coal mine construction should not gqualify as a priority use,
since temporary curtailment would reduce neither current encrgy
supplies nor vital services. Therefore the proposal is rejected.

(c) Schools

RESPONSE: DNRC feels that short run curtailments of elec-
tricity use in schools would not disrupt any vital services. The
proposal is therefore rejected.

(d) Traffic Signals

RESPONSL: DNRC agrees that traffic signals should constitute
a priority use as an essential public service.

RULE XVII

COMMENT: The first review of applications for non-priority
load exemptions from the provisions stage 2 of an energy emerg-
ency should be made by the utility. The utility is directly
acquainted with the customer and his use requirements and should
take responsibility for initial review. Only those appeals and
exemption requests which cannot be resolved at this level should
be submitted to the state for resolution.

RESPONSE: DNRC agrees with this suggestion. Given the
present knowledge of the utilities of their customers it would
be unnecessarily duplicative and costly for the state to be in-
volved at the initial review stage.

RULE XVIII

COMMENT: Monitoring would be costly and the funds should
be provided by the state.

RESPONSE: DNRC recognizes that there will be costs imposed
by these rules and an attempt has been made in writing them to
hold these costs down when possible. There is no way to allo-
cate funds in the rulemaking process, any relief would have to
be sought in the legislature.

COMMENT: Monitoring of major use customers should be on a

RESPONSE: DNRC agrees, and this 1s cmbodied in the draft

rules in Rule XVIII {(4) (b), with the exception that monthly mon-
itoring 1is required of customers previously in violation.

RULE XIX

COﬂM@NT: Base period consumption should be adjusted for
weather variations,

RESPONSE: DNRC agrees with this suggestion, Sec the re-
sponse to guestion 5 on Rule Il.

COMMENT: Sanctions should be imposed by the relevant state
authorities rather than by the utilities.

RESPONSE: DNRC feels that the authority of the state is
lent to the sanctions tarough the adoption of these rules and
the adoption by the P5C of a penalty schedule. Since the util-
ity bills represent an cxisting method for imposition of sanc-
tions that would be costly to reproduce, the suggestion is not
accepted.
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COMMENT: Language should be included in the rules recommend-
ing to the PSC that any costs incurred by utilities to acquire
capacity or energy from other utilities under these rules be pass-
ed through to consumers by the PSC.

RESPONSE: DNRC agrees that this suggestion would be helpful
if language were written that required prior consultation on the
cost of ayailable resources and if the pass through was net of
an{ penalty collections. This language has been inserted in the
ruliles.

GENERAL COMMENTS:

COMMENT: Language should be inserted making it mandatory
that utilities with excess resources share them with deficient
utilities.

RESPONSE: DNRC feels such language is unnecessary in view
of the utility industry's past willingness to share resources.

CUMMENT: The Governor should undertake interstate negotia-
tions on regionwide sharing of resources.

RESPONSE: DNRC agrees that regionwide sharing is essential
inany local or regional shortage. Regionwide negotiations have
been underway for some time within the industry. While it would
not be appropriate in these rules to mandate negotiations on
interstate sharing, wording has been inserted to ask the Gover-
nor to request the cooperation of other Governors in the region.

COMMENT: These rules should specify exactly what is the
responsibility of each agency.

RESPONSE: DNRC feels this is a very good idea but that it
would be better done in a set of guidelines than in the rules
themselves.

COMMENT: The rules impose significant costs on the util-
ities, which will ultimately be passed on to consumers. Funds
should be made available by the state for planning and imple-
mentation.

RESPONSE: See the response to question XVIII (1).

4, The new rules are assigned to the following numbers in
the ARM: Rule I (14.8.201); Rule 1I (14.8.202); Rule I1I (14.8.
203); Rule IV (14.8.204); Rule V (14.8.205); Rule VI (14.8.206);
Rule VII (14.8.210); Rule VIII (14.8.211); Rule IX (14.8.212);
Rule X (14.8.213); Rule XI (14.8.214); Rule XII (14.8.218);
Ruie XIII (14.8.219); Rule XIV (14.8.220); Rule XV (14.8.221);
Rule XVI (14.8.225); Rule XVII (14.8.226); Rule XVIII (14.8.227);
Rule XIX (14.8.228); Rule XX (14.8,229); and, Rule XXI (14.8.230).

5. The governor may adopt the proposed rules under the
authority granted by Section 90-4-316, MCA, and the rules im-
plement Title 90, Chapter 4, Part 3, MCA.

z.
Thomas L. Judge ovelnor
State of Monta
State Capitol
Helena, MT 59601

Certified to the Secretary of State October 1, , 1980.
19-10/16/80
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BEFORE THE GOVEERNOE
STATE OF MONTANA

in the matter of the adoption ) NOTICE OF THE ADOPTION OF RULES
of rules implementing the ) PERTAINING 10O PETROLEUM SHOR-
Governor's emergency powers ) TAGES

during petroleum fuels shor- )

tages )

TO: All Interested Persons

1. On May 15, 1980, the Governor published notice of hear-
ings to consider the proposed adoption of rules implementing
the Governor's emergency powers during petroleum fuels shortages
at pages 1348 through 1357 of the 1980 Montana Administrative
Register, issue number 9. Public hearings were held at which
time oral and written testimony was taken on June 4, 1980, in
Missoula, on June 5, 1980, in Helena, and on June 9, 1960, in
Billings. Written testimony was accepted until June 30, 1980.

2. The Governor has adopted the rules as proposed except
for Rules I, V, and XII through XVI which the Governor had adop-
ted with the following indicated changes:

RULE I PURPOSE These rules describe procedures implement-
ing the governor's emergency powers under Title 90, Chapter 4,
part 3, MCA, in case of shortages of motor gasoline, middle dis-
tillates or aviation gasoline. These rules contain guidelines
that the governor shaiit may follow in dealing with petroleum
fuel shortages. .

RULE V  PUBLIC SECYTOR SUPPLY ALERT PROCEDURES The yovernor
may implement the following procedures that apply to the public
sector in a motor gasoline supply alert:

(1) State agencies and local governments shall reduee-miltes
driven reduce gasoline consumption, measured in gallons, each
month by employees on governmental business in comparison with
the corresponding month of the previous vear by a percentage
as determined by the governor in an executive order. The gov-
ernor may designate a more appropriate comparison period or
may adjust comparison period miiemge gasoline consumption,
measured in gallons, in appropriate cases as he seces fit.

(2) Tach agency and local government shall report monthly
miteage-figurear gasoline consumption.

(3) Heads of state agencies and teeat-gevermment shall
issue written reprimands to employees found guilty ({(includes
forfeiting bonds) of exceeding the statewide 55 mph highway
speed limit while on state business and shall discharge employ-—
ees found guilty of three such offenses.

(4) Administrators of state and local governmental motor
pools shall institute and operate a system for ensuring car pool-
ing whenever possible,.
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(3) Heads of state agencies and local governments shall
encourage employees to walk or bicycle to and from work by pro-
viding incentives for their doing so.

(6) State agencies with employees in Helena shall stagger
the work hours of their Helena employees to reduce traffic con-
gestion. Schedules shall be arranged so that approximately one-
third of each Helena office's employees will be on cach of the
following shifts:

(a) 7 a.m. to 11 a.m. -- 12 p.m, to 4 p.m.
(b)  7:30 a.m. to 11:30 a.m. —— 12:30 p.m. to 4:30 p.m,
(c) 8 a.m. to 12 p.m., -- 1 p.m. to 5 p.m.

(7} Parking at all state, school, city, and university
system parking lots shall be restricted to:

(a) give preference to carpools;

(b} give preference to vanpools;

(¢) attempt to achieve a 50% reduction in commuter use of

vehicles.

(8) State agencies and local governments shall schedule all
meetings, hearings, and other proceedings in the location and at
the time that will minimize passenger car travel.

(9) State and local government employees shall substitute
telephone and mail communication for travel whenever possible.

(10) When travel is essential, state and local government
employees shall use public transportation whenever feasible.

RULE XII PUBLIC SECTOR ENERGY EMERGENCY PROCEDURES
The governor may implement the following procedures which apply
to the public sector in a motor gasoline energy emergency:

(1) All state agencies shall reduce meter-vehiele-miteage
driven-by gasoline consumption, measured in gallons, in private
and state—owned vehicles used for state business up to 50 per-—
cent as compared to the same month of the previous year.

(2) The work week of state employees shall change to a
four-day work week of 10 hour davs. The Governor may request
employees to observe one no driving day on the days off.

(3) Parking at all state, school, city, and university
system parking lots shall be restricted at least 50%. Parking
preference shall be given to carpools and vanpools.

RULE XIII PRIVATE SECTOR EMERGENCY PROCEDURES The gover-
nor may implement the following procedures which apply to the
private sector in a motor gasoline energy emergency:

(1) The governor may request implementation of company
plans to reduce gasoline consumed in company travel by 25%.

(2) Gasoline retailers shall comply with the following
rules:

(a) Each gasoline retailer shall clearly post by signs
legible from off the premises stating the days and hours gaso-
line will be dispensed to the general public, including, but
not limited to, which weekend day and time the station will be
open.

(b) Each gasoline retailer shall open at the hour posted
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pursuant to subsection (2) (a) on each Saturday of the month if
the number of his station's street address is odd or on each
sunday of the month if the number of his station's street add-
ress 1s even and shall dispense gasoline to the public until

he has sold at lcast one-sixth of his weekly gasoline allocation.

(c) Subscction (2)(b) shall not apply to any gasoline re-
tailer who:

(i) is out of gasoline because of late delivery or inade-
quate supply; or o T

(1) as a normal business practice prier-te-Februavry-i;

1879 during the six months preceding the declaration of a motor
gasoline energy emergency remained closed pn Saturday and Sun-
dav.s-er

$+3ri}--had-a-gpaetine-sates-voitume-of-tess-rthan-750;000-gai-
tons-in-1978=-

(d) A rotailer with an odd numbered street address station
location may for bonafide religious reasons open on Sunday in-
stead of Saturday, and a retailer with an even numbered street
address station location may for bonafide religious rcasons open
on Saturday instead of Sunday.

(e) In order to gain an exemption from all or part of
subsection (2) (b) because of either normal business practice or
bonafide religious reasons, the retailer shall first file with
the administrator of the Energy Division of the Department of
Natural Kesources and Conservation a statement sctting forth the
basis for the exemption.

(3) An odd-even day gasoline dispensing system as des-
cribed in Rule XIV shall be established.
(4) At the retail level, no more than two gallons of gaso-

line may be dispensed into a separate container, and no more
than one separate container may be used in a single transaction.
This does not apply to containers used for a commercial purpose
such as containers used to fuel commerciai landscaping and gar-
dening equipment, construction equipment, er electrical genera-
tors, or containers designed for use on a boat.

Y No retail gasoline sales may be made for vehicles
having tour cylinders in an amount less than $5.00 and in an
amount less than $7.00 for vehicles having more than four cylin-
ders. Minimums may be adjusted upward if considered necessary.
This sale does not apply to container sales or to sales for ve-
hicles with gas tank capacity of less than 8 gallons, for motor-
cycles, mopeds, or scooters, or for emergency vehicles.

(6) Unless otherwise specified, the provisions ot subsec-
tions (2) through (5) apply to vehicle operators, employvees of
gasoline retailers, and gasoline retailers. A viplation of
these regulations may result in a criminal charge under Section
90-4-319, MCA. Local authorities shall be responsible for mon-
itoring and enforcing these regulations, Any violation should
be reported to local law enforcement officials.

RULE XIV ODD-EVEN DAY GASOLINE DISPENSING SYSTEM
The procedure for dlspen51nq gasoline on odd and even numbered
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days shall be as follows:

(1) At the retail level, gasoline may be dispensed on
odd numbered days of the month only to vehicles with odd Ligense
plate numbers and on even numbered days only to vehicles with
even license plate numbers, except as provided in subsection (2).
For purposes of this rule, personalized license plates shall be
considered to be plates with an odd number and vehicles without
permanent registration shall be considered to have plates with
an even number.

(2) The following vehicles may be supplied with gasoline
on any day:

(a) vehicles with out-of«state license plates;

(b) vehicles driven by persons whose residences as shown

on their driver's licenses are more than 100 miles distant from
the place of gascline purchase;

(¢) public transportation vehicles, including, but not
limited to, school buses, taxis, buses, and vehicles rented for
less than 30 days;

(d) U. S. postal service vehicles;
(e) emergency vehicles, including:
(1) any publicly-owned ambulance, lifegquard or life-

saving equipment, or any privately owned ambulance used to re-—
spond to emergency calls;

(ii) anv publicly-owned vehicle operated by the follow-
ing persons, agencies, or organizations:

(A) any fire department vehicles of any public agency
or municipality;

(B) any police department, including those of the Mont-

ana state university system, sheriff's department (including
search and rescue vehicles on official business), or the Mont-
ana highway patrol; and

(C) peace officer personnel of the department of insti-
tutions;
(iii) any vehicle owned by the state or any bridge and

highway district and equipped and used either for fighting fires,
towing or servicing other vehicles, caring for injured persons,
or repalring damaged lightening or electrical equipment or emer-
gency maintenance;

(iv) any state-owned vehicle used in responding to emer-
gency fire, rescue, or communications calls and operated by any
public agency (including disaster and emergency services) or
industrial fire department;

(v) any state-owned vehicle operated by a fish, wild-
life and park warden;
(vi) other emergency repair and service vehicles whe-

ther public or private used for functions directly related
to the protection of life, property, or public health;

(vii) vehicles operated in an emergency situation in the
judgment of the gasoline retailer;

(viii) doctors' and nurses' vehicles when used for pro-
fessional purposes;

(f) vehicles operated by handicapped persons who have
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no practical alternative tp auto transportation;

(q) motorcycles, mopeds, and similar two-wheel yehicles;
and

(h) vehicles being used for cemmercial purposes accord-
ing to the following identifying criter@a: ]

(1) vehicles which by their desiqgn, size, or —recogniz-

able company identification are obviosusly being used for commer-
cial purposes;

(ii) vehicles which are owned and operated as part of a
company vehicle fleet as may be determined by company marking
or the vehicle's registration;

(iii) individually-owned vehicles used for commercial
purposes, as evidenced by the presence of a specialized equip-
ment, instruments, tools of the trade or profession, supplies
or other material which cannot be readily carried en by the
vehicle operator on public transportation, or any other evidence
that 1t is necessary to use the vehicle for commercial purposcss;
and

) vehicles operated by the United States department of
ju%tlce.
' (3) In months which have 31 days, gasoline may be dispen-

sed to any vehicle on the 3lst day of the month, or in a leap
vear, gasoline may be dispensed to any vehicle on the 2%9th day of
February.

(4) Operators of vehicles exempt from this rule under
subsection (2) are urged to purchase gasoline only on appropriate
alternate days whenever possible.

RULE XV ENERGY EMERGENCY PROCEDURES - MIDDLE DISTILLATEQ

Upon declaring the existence of a middle distillate encrgy emer-
gency, the governor, with the advice of the energy policy commit-
tee, shall select and implement any combination of the procedures
described in Rule XVI and XVII as he considers appropriate., The
Governor may modify any procedure described in Rules XVI and XVI1T
as he considers necessary or as the circumstances of the middie
distillate emergency change. Any energy supply alert measures

in effect at the time the energy emergency is declared shall re-
main effective except as ordered by the governor.

RULE XVI PUBLIC SECTOR ENERGY EMERGENCY PROCEDURES
The governor may implement the following procedures which apply
to the public sector in a middle distillate energy emergency:

(1) Thermostats on space heating systems whether in public
or private buildings including all residences may not be set
higher than 65 degrees F for daytime space heating and may not
be set higher than 55 degrees F for nighttime space heating.

(a) An exemption to the mandatory thermostat set back in
residences will be granted in any situation where the health of
individuals will be affected by the set back requirements.

(b) Private and public bulldlngs other than residences,

are exempt from the set back requirements for the following
reasons:
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(i) the buildings are occupied at night; or
(ii) equipment, materials or processes require specified tem-—
peratures to prevent damage.

(2) All schools using middle distillates for heating fuel
witt must close.
(3) The governor may request the department of military

affairs to reduce middle distillate consumption to an absolute
minimal level and to make product ayailable when and where
possible.

(4) The governor may c¢urtail or spspend those procedures
or requirements that result in consumption of middle distillates
and that are not considered to be an essentlal use for purposes
of the public health and safety of the citizenry of Montana.

3. The following are summaries of the comments received and
the Department's responses to those comments:

RULE I FPURPOSE
(1) COMMENT: It would be more appropriate to use the word-

ing ". . . the Governor may follow. . ." rather than ". . . the
Governor shall follow. . ."
RESPONSE: The rule is changed to read ". . . the Governor

may follow. . ."

RULE II DEFINITIONS
No comments received,

RULE III NOTIFICATION QF THE EXISTENCE OF AN ENERGY SUPPLY
ALERT OR ENERGY EMERGENCY
No comments received.

RULE IV ENERGY SUPPLY ALERT PROCEDURES - MOTOR GASOLINE
No comments received.

RULE vV PUBLIC SECTQOR SUPPLY ALERT PROCEDURES

(1) COMMENT: Sections (1) and (2) require state and local
governments to report monthly mileage figures and to reduce month-
ly mileage by a to be determined percentage in comparison to the
same period in the previous year. Monthly mileage is not avail-
able for the city of Billings and mileage does not include non-
vehicular usage of fuels.” The same thing cpuld be accomplished
by using total number of gallcons used.

RESPONSE: Section (1) is changed to read ". . . shall re-
duce gasepline consumption, measured in gallons, each. . LY ‘
", . . adjust comparison period gasoline consumption, measured
in gallons, in . . ."

Section (2) is changed to read ". . . shall report monthly
gasoline consumption."

Rule XII Section (1) is changed to read ". . . reduce gaso-
line consumption, measured in gallons, in private and state-
owned. "
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(2) COMMENT: Section (3) requires discharging local govern-
ment employees for exceeding the 55 mph speed limit while on
official business. This provision interferes with local govern-
ment's authority to deal with personnel and could provide problems
with collective bargaining agreements.

RESPONSE: Section (3) is changed to read "Heads of state
agencies shall . . ."

(3) COMMENT: Section (6) should be changed to four 10-
hour days with uniform starting and ending time.

RESPONSE: This provision is contained in Rule XIT.

RULE VI PRIVATE SECTOR SUPPLY ALERT PROCEDURLES

(1) COMMENT: One commentor submitted comments on the pro-
posed DOE rules and asked us to consider the appropriate com-
ments. The proposed state rules do not contain many of the pro-
visions that were contained in the DOE rules, therefore comments
to these DOE provisions are not applicable.

RESPONSE: Because none of the problems mentioned in the
comments appear in the rules there is no reason to make any
changes.

RULE VII ENERGY SUPFLY ALERT PROQEDURESV— MIDDLE DISTILLATES
No comments received. ’ T

RULE VIIT PUBLIC SECTOR SUPPLY ALERT PROCEDURES ’
No comments received

RULE IX PRIVATE SECTOR SUPPLY ALERT PROCEDURES
No comments received.

RULE X ENERGY SUPPLY ALERT PROCEDURES - AVIATION GASOLINE

(1) COMMENT: Commercial operations in Section (2) should
be defined as to priority.

RESPONSE: Priorities will be assigned to commercial oper-

ations when a crisis arises. Assigning priorities in the rules
would eliminate the flexibility that i1s necessary to deal with
a shortage. The proposal is therefore rejected.

RULE XI ENERGY EMERGENCY PROCEDURES —VMOTOR GASOLTINE
No comments received.

ﬁULE XI1 PUBLIC SECTOR ENERGgAEMERGENCY PROCEDURES
No comments received.

RULE XIII PRIVATE SECTOR EMERGENCY PROCEDURES

(1) COMMENT: Concern was expressed over Section (2) which
rogquires gasoline retailers to open on either Saturday or Sun-
day. 1t was suggested that this provision be eliminated.

RESPONSE: Forcing retailers to stay open on Saturday or
Sunday is not intended to be a permanent situation. The manda-
tory opening on weekends is only during a severe energy supply
emergency in which a high priority must be placed on public
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interest. There are several provisions for exemptions to this
rule. The proposal is therefore rejected.

The Department review resulted in a recommended amendment to
handle changes in ownership or other changing circumstances.
Section (2)(c) (ii) is changed to read ". . . practice during the
six months preceding the declaration of a motor gasoline energy
emergency remained., . ."

(2) COMMENT: It should be made clear in Section (2) that
gasoline retailers are not going to remain open if they cannot
obtain adequate supply.

RESPONSE: Section (2)(c) (i) is changed to read ". . . is
out of gasoline because of late delivery or inadequate supply;"

(3) COMMENT: It seems impossible to define a proper cutoff
level for the exemption in Section (2) (¢) (iii). To eliminate
complications and challenges to the exemption the section should
be eliminated completely.

RESPONSE: Section (2)(¢) (iii) is eliminated from rules.

(4) COMMENT: The portable container restriction in Section
(4) is designed to eliminate hoarding by automobile drivers.
Similar rules in other states have been enacted but it is not the
intent to include fuel tanks for outboard motors. To eliminate
the problem with outboard fuel tanks and to still eliminate
hoarding it is suggested that outboard fuel tanks be specifi-
cally eliminated.

RESPONSE: Section (4) is changed to read ". . . equipment,
electric generators, or containers designed for use on a boat."

RULE XIV ODD-EVEN DAY GASOLINE DISPENSING SYSTEM

(1) COMMENT: Comments were recelved that were directed
to DOE's emergency rules asking that commercial vehicles be ex-
empted from the odd-even system,

RESPONSE: Commercial vehicles are exempt from the odd-even
system; therefore, no change is required.

(2) COMMENT: 'The United States Department of Justice re-
quested that their law enforcement vehicles be able to obtain
gasoline at any time to avoid hampering federal law enforce-
ment missions. The problem only occurs in a few areas where
there are no federal gasoline pumps available.

RESPONSE: Section (2)(j) is added to the rules. The new
section reads: "vehicles operated by the United States depart-
ment of justice.”

(3) COMMENT: The odd-even system does nothing for conser-
vation and would be difficult for self-service stations with a
single attendant to administer.

RESPONSE: The odd-even system is designed to reduce gaso-
line lines which may occur in urban areas, not to create conser-
vation. It is felt that it is no real problem for a single
attendant to administer the system. Since no viable alternative
has been suggested there is no reason to change the odd-even
system.

(4) COMMENT: Several groups wanted their vehicles included
in the exemptions to the odd-even system.
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RESPONSE: Vehicles used for commercial purposes are al-
ready exempted from the odd-even requirement.

RULE XV ENERGY EMERGENCY PRQCEDURES - MIDDLE DISTILLATE

(1) COMMENT: Under the proposed rule the Governor is given
authority to modify any procedure he considers necessary, but it
is unclear which procedures he is able to medify. To clarify
the procedures which can be modified it is suggested that after
the word "procedure" the words "described in Rules XVI and XVII"
be added.

RESPONSE: The rule is changed toread ". . . modify any pro-
cedure described in Rules XVI and XVIT as he. . ."

RULE XVI PUBLIC SECTOR ENERGY EMERGENCY PROCEDURES

(1) COMMENT: Residences should be exempt from the thermo-
stat requirements in Section (1) because the number of exemptions
tnat would be necessary are significant and enforcement would be
difficult.

RESPONSE: It is recognized that there are problems with
mandatory thermpstat set back requirements in residences, but
it is felt a mandatory measure will result in a higher degree
of compliance than would be a strictly voluntary measure. 2
subsection (a) is added to allow exemptions for health reasons
and reads: "(a) An exemption to the mandatory thermostat set
back in residences will be granted in any situation where the
health of individuals will be affected by the set back reqguire-
ments. "

(2) COMMENT: Many buildings are used 24 hours a day, like
a fire station, and reducing the thermostat to 55 degrees for
nighttime space heating may be extremely uncomfortable. The
rules should be changed to include only unoccupied buildings.

RESPONSE: Subsection (b) is added to cover exemptions for
nonresidential buildings and reads " (b) Private and public
buildings, other than residences, are exempt from the set back
requirements for the following reasons:

(i) the buildings are occupied at night; or

(ii) equipment, materials, or processes require specified
temperatures to prevent damage."

(3) COMMENT: The rules do not identify essential commer-
cial and industrial users and coal producers should be included
as essential.

RESPONSE: There is apparently confusion on the part of the
commentor because the only reference to essential use is deal-
ing with the public sector. Nowhere do the rules reguire any
particular commercial use t© be curtailed in the private sector.

RULE XVII EBIVATE SECTOR ENLRCY EMERGENCY PROCEDURES

(1) COMMENT: The request that trucks carry return loads
in Section (3) might cause liability in terms of product quality
rules.

RESPONSE: The wording in Section (3) is not mandatory. The
rule asks that trucks be requested to carry return loads.
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RULE XVIII ENERGY EMERGENCY PROCEDURES - AVIATIONﬁFUEL
No comments received.

GENERAL COMMENTS:

(1) COMMENT: The rules impose burdens on local governments
without resources to accomplish the tasks.

RESPONSE: It is recognized that this is a problém but monies
are not appropriated in the rulemaking process.

4. The new rules are assigned to the following numbers in
the ARM: Rule I (14.8.101); Rule II (14.8.102); Rule III (14.8.103);
Rule IV (14.8.104); Rule V {(14.8.105); Rule VI (14.8.106); Rule VII
(14.8.107); Rule VITTI (14.8.108); Rule TIX (14.8.109) Rule X (14.8.
110); Rule XI (14.8.12); Rule XII (14.8.122); Rule XIII (14.8.123);
Rule XIV (14.8.124); Rule XV (14.8.125); Rule XVI (14.8.126): Rule
XVII (14.8.127); and Rule XVIIT (14.8.128).

5. The Governor adopts the proposed rules under the authority
granted by Section 90-4-316, MCA, and the rules implement Title 90,
Chapter 4, part 3, MCA.

Cy e sppr £ C o>
Thomas L. Judgeg/ﬁovefnor
State of Montan

State Capitol ~
Helena, MT 59601

Certified to the Secretary of State QOctober 1, 1980
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BEFORE THE DEPARTMENT OF COMMUNITY AFFATRS
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF REPEAL OF RULES
of ARM 22,6.101 through 22,6.3003 ) 22.6.606 [22-2.4B(6)-5420
[22~2.4B(1)~-5400 through 22-2.4B ) (3)], 22.6.607 [22~-2.4B
(30)-S4100]} prescribing minimum ) (6)-5420(4)], AND THE
requirements for subdivision regu-) AMENDMENT OF RULES 22.6.
lations and regulating the form, ) 1008 [22-2.4B(]10)-54010],
accuracy, and descriptive content } 22.6.3001 [22-2.4B(30)-

of records of survey $4080), 22.6.3002 [22-2.4B

(30)-54090], AND 22.6.3003
[22-2.4B(30)-54100]

TO: All Interested Persons:

1. On June 26, 1980, the Montana Department of Community
Affairs published notice of the proposed repeal and amendment
of rules relating to the administration of the Montana Sub-
division and Platting Act at page 1677 of the 1380 Montana
Administrative Register, issue number 12.

2. The Department has repealed and amended the rules as
proposed with the modifications noted below:

A. 22.6.606 [22-2.4B(6)-5420(3)] PROCEDURES FQOR CONDO-
MINIUM DEVELOPMENTS is repealed as proposed,

B. 22,6.607 [22-2.4B(6)-5420(4)] PROCEDURES FOR DIVISIONS
OF LAND EXEMPTED FROM PUBLIC REVIEW AS ESUBDIVISIONS jg repealed
as proposed, -

C. 22.6.1008 [22-2.4B(10)-54010] PARK AND OPEN SPACE
REQUIREMENTS is amended as proposed.

D. 22.6.3001 [22-2,4B(30)-54080] UNIFORM STANDARDS FOR
MONUMENTATION:

(1) Subparagraph (1) {a) is amended to define "monument"
and "permanent monument" as proposed.

(2} Thne proposed amendment of subparagraph (c) concerning
the time within which monuments must be set is withdrawn.

E. 22.6.3002 [22-2.4B(30)-54090] UNIFORM STANDARDS FOR
CERTIFICATES QF SURVEY:
(1) Subparagraph (1) (b) concerning the material to be

used for certificates of survey is amended as proposed,

(2) Subparagraph (2) (1) is amended to read as follows:

"A metes-and-pkounds legal description of the perimeter
boundary of the tract surveyed."

(3) Proposed amendment which would have created a new
subparagraph (2) (n) reguiringcertification from the Department
of Health and Environnental uciences is withdrawn.

(4) Subparagraph (3) is amended as proposed

F. 22.6.3003 [22-2.4B(30)-5S4100] UNIFORM STANDARDS FOR
FINAL SUBDIVISION PLATS -

(I7" Subparagraph (1) {(b) is amended as proposed.

(2) Subparagraph (2) (o) is amended to read as follows:

"A metes-and-beunds legal description of the perimeter
boundary of the tract surveyed."

3. On July 23, 1980, a public hearing was held to con-
sider the repeal and amendment of the rules. The Department
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has fully considered oral and written comments received both
at this hearing and during the period following the hearing.
Following is a statement of the principal reasons presented by
interested persons for and against the proposed repeal and
amendment of the rules. Where applicable the statement in-
cludes the Department's reasons for overruling the considera-
tions urged against the proposed action.

A. 22.6.606 [22-2.4B(6)~5420(3)] PROCEDURES FOR CON-
DOMINIUM DEVELODPMENTS is repeaied as proposed, -

Comment: The repeal of this rule is desirable because
it will "end some of the present confusion." Alsc a con-
dominium is a form of real property ownhership and should not
be subject to regulation as a land use.

Comment: Although the repeal of the rule may be de-
sirable, DCA's regulations should provide for the local regula-
tion of condominium subdivisions.

Responge: Rule 22.6.1803, which is unaffected by the
repeal of 22.6.606, established requirements for the review
of condominium developments.

B. 22.6.607 [22-2.4B(6)-5S420(4)] PROCEDURES FOR DIVISIONS
OF LAND EXEMPTED FROM PUBLIC REVIEW AS SUBDIVISIONS is repealed
as proposed, -

Comment: It is desirable to repeal the portion of this
rule which requires local governing bodies to adopt criteria
for determining when exemptions from subdivision review are
being used for purposes of evading the Subdivision and Platting
Act because the state, through its legislative or executive
branch, and not local government should bear this responsibility.
Statewide uniformity in implementing the Subdivision and Plat-
ting Act can be achieved only if there are state level stan-
dards for the use of the exemptions.

Response: Although it may be desirable to have unifor-
mity in the administration of the Subdivision Act's exemption
provisions, the Act gives DCA authority to adopt uniform state=-
wide rules only with respect to surveying matters. The Attorney
General has indicated that local governing bodies, rather than
DCA, have the burden of determining whether exemptions from
subdivision review have been properly invoked (37 OP. Att'y
Gen. No. 41).

Comment: The repeal of the rule relating to the use of
the exemptions would hamper efforts of local governing bodies
to control abuses of the exemptions. Without the DCA rule
local governments who wanted to adopt guidelines for exemptions
would have to do s0 by amending their subdivision regulations
(a process that takes a significant length of time) rather
than by simply adopting a resolution as they now can.

Response: As discussed more fully in the notice (MAR
Notice 22-3, 12-6/26/80) of the public hearing on this change,
DCA believes that the repeal of this rule will create no legal
impediment to the adoption of local criteria for using the
exemptions. As to the manner of adopting these criteria DCA
believes that, with or without rule 22.6.607, local criteria
may be validly adopted only by following the procedures set
out in the Act for amending subdivision regulations.
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Comment: DCA has incorrectly interpreted the refusal of
the 1977 and 1979 Legislatures to restrict the use of the
exemptions as an indication that the exemptions, as written,
accurately reflect legislative intent and are having the de-
sired practical effect. The fact that the Legislative Code
Committee has never guestioned the rule in question amounts to
implicit endorsement of it. .

Response: 1In State ex rel Swart v. Casne (172 Mont.
302, 564 P.2d 983) DCA made the similar argument that under
2-4-412, MCA, an administrative rule which has been submitted
to the Legislature for review and which the Legislature has
not repealed is valid. The Montana Supreme Court's rejection
of this argument suggests that the Legislature's failure to
repudiate the rule in question must be deemed to be of little
probative value.

Comment: The Attorney General has upheld the validity
of the rule proposed for repeal.

Response: The rules reviewed by the Attorney General in
1977 were the predecessors of the rule proposed for repeal
and differed from it substantially. For example they did not
contaln a requirement that local governing bodies adopt cri-
teria for determining whether exemptions have been properly
invoked. Furthermore, the Attorney General did not consider
the "contiguous tract" portion of the occasional sale rule
and addressed the present famly conveyance exemption rule only
hypothetically. Consequently his opinion cannot be considered
a general endorsement of the rule now in question.

C. 22.6.1008 [22-2.4B(10)-S4010] PARK AND OPEN SPACE
REQUIREMENTS is amended as proposed. NG comments or testi-
mony concerning this proposal were received.

D. 22.6.3001 [22-2,4B(30)~54080] UNIFORM STANDARDS FOR
MONUMENTATION ~- '__

(1) Subparagraph (1) (a) amended to define "monument" and
"permanent monument" as proposed. No comments concerning this
proposal were received.

(2) The proposed amendment of subparagraph (¢} concerning
the time within which monuments must be set is withdrawn.

Comment: Deferred monumentation has worked successfully
in Nevada for years. If a surveyor fails to set monuments
within the period specified by the proposed rule, he would be
subject to disciplinary action. A bonding requirement might
be imposed on surveyors who have failed in the past to set
monuments in a timely fashion.

Comment: Deferred monumentation 1s undesirable for the
following reasons:

1. Because structures are often erected on tracts of
land within six months of their sale, the proposed rule change
would greatly increase the potential for building encroachments
and boundary line disputes.

2. Deferred monumentation would become the rule rather
than the exception, lot buyers will find themselves having to
commission costly resurveys at their own expense when surveyors
fail to set monuments within the specified time.

3. Lenders and title companies would find it difficult
to provide their services in the absence of proper monumentation.
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4. Many boundary conflicts will result if new surveys
are juxtaposed to existing parcels without the actual reloca-
tion of earlier monuments,

Response: The several disadvantages of deferred monumen-—
tation clearly outweigh any benefit to be realized therefrom.

E. 22.6.3002 [22—2.48(30)—84090] UNIFORM STANDARDS FOR
CERTIFICATES OF SURVEY
(1) Subparagraph (1) (b) concerning the material to be

used for certificates of survey is amended as proposed --

Comment: There is some concern that mylar may not be as
durable and may not microfilm as well as cloth-backed surveys.

Response: There appears to be a general feeling among
clerks and recorders and surveyors that the mylar material is
a satisfactory substitute for cloth backing. This fact coupled
with the reported difficulty encountered in obtaining c¢loth-
backed material justifies the optional use of mylar.

(2) Subparagraph (2) (1) is amended to read as follows:

"A metes—and-bounds legal description of the perimeter
boundary of the tract surveyed."

Comment: The present rule which requires that metes-
and-bounds descriptions be superimposed over regular aliquot
parts of sections has resulted in incorrect or conflicting
legal descriptions of property. The proposed rule will help
avoid the errors and confusion that result from repeatedly
recopying metes-and-bounds descriptions.

Comment: The present rule sets the stage for errors in
conveyancing because reported distances and courses may vary
from survey to survey while monuments do not move. A parcel
of land should not be given a different legal description
every time it is surveyed, but that is the result of the pre-
sent rule.

Comment: Although a metes-and-bounds description of an
aliquot tract is often redundant, it is not, if accurate, con-
sidered incorrect and is desirable.

Comment: Metes-and-bounds descriptions of resurveyed
aliquot part tracts are needed to determine what variations
exist between the dimensions of the actual parcel and the nom-
inal or theoretical dimensions of the parcel. Under the pro-
posed amendment those persons who require metes-and-bounds
description of the parcel will have to derive their own from
the filed plat or certificate of survey. Errors will result
from thig practice as well as multiple legal descriptions for
the same parcel. The use of shortened aliquot legal descrip-
tions may result in fewer recopying errors, but the magnitude
of those errors will be greater than with errors in metes-
and-bounds descriptions.

Response: Public officials, title insurers, and surveyors
who may be concerned with actual dimensions of aliquot parcels
have ready access to the public land records and can easily
generate the necessary descriptions from survey drawings. Be-
cause these descriptions will not be used in conveying the
parcels, as they would be if they were required on plats and
surveys, they cannot contribute to or cause discrepancies in
chains of title.
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DCA is unconvinced that errors made in recopying aliquot
part description would necessarily be of ¢reater magnitude than
those made in recopying metes-and-bounds descriptions.

(3) Proposed amendment which would have created a new
subparagraph (2) (n) requiring certification from the Department

of Health and Environmental Sciences -- withdrawn at the re-
quest of DHES.

(4) Subparagraph (3) amended as proposed (see comments
and responses under item B, above).

F. 22.6.3003 [22-2,4B(30)-54100] UNIFORM STANDARDS FOR

FINAL SUBDIVISION PLATS

(1) Subparagraph (1) (b) amended as proposed (see comments
and regsponses under item E{1), above),

(2) Subparagraph (2) (o) amended to read as follows:
(see comments and responses under item E(2), above)

"A metes-and-bounds legal description of the perimeter
boundary of the tract surveyed."

/ e . —

- E ~
4 e
A i E A o T

Harold A. Fryslie, Director
Department of Community Affairs

Certified to the Secretary of State October 1, 1980
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
DIVISION OF WORKERS' COMPENSATION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF THE AMENDMENT OF

of Rule 24.30.701 (formerly ) RULE 24.30.701 (FORMERLY

24-3,18AT(1)-51800), regarding ) 24-3.18AI(1)-81800) RE~

fired pressure vessels. ) LATING TO FIRED PRESSURE
VESSELS

TO: All Interested Persons.

1. On April 24, 1980, the division of workers' compensa-
tion published notice of a proposed amendment to rule 24.30.701
(formerly 24-3.18AI(1)-S81800) concerning fired pressure vessels
at page 1249 of the 1980 Montana Administrative Register,
issue number §.

. 2. The division has amended the rule as proposed in the

notice and added additional rules as follows:

24.30.701 FIRED PRESSURE VESSELS -- DEFINITIONS As used
in these rules, unless the context requires otherwise, the fol-
lowing definitions apply.

(1) "Alteration™ means a structural modification of, or
a departure from, an original design or existing construction.

(2) "Approved" means approved by the division of workers'
compensation.

(3) "ASME" means the American Society of Mechanical
Engineers.

(4) "Automatic operation of a boiler" means the full con-

trol of feed water and fuel in order to maintain the pressure
and temperature within the limits set.

(5) "Boiler" means a closed vessel intended for use in
heating liquids by the application of heat to generate steam or
other vapor to be used externally to itself and shall include
hot water heating boilers and hot water supply boilers. A
pressure vessel in which an organic fluid is vaporized by the
application of heat resulting from the combustion of fuel
(solid, liquid, gaseous) shall be constructed under the provi-
sions of the ASME code. Vessels in which vapor is generated
incidental to the operation of a process system, containing a
number of pressure vessels such as used in chemical and petro-—
leum manufacture, are not covered by the rules of Section 1
of the ASME code. The division hereby adopts and incorporates
herein by reference the codes of the American Society of
Mechanical Engineers setting forth the standards for fired
pressure vessels. A copy of the ASME codes may be inspected
at the Division of Workers' Compensation, 815 Front Street,
Helena, Montana 59601, and obtained at cost from ASME.

(6) "Condemned boiler" means a boiler that has been in-
spected and declared unsafe by the division which has applied
a stamping or marking designating its condemnation.

(7) "Division" means the Division of Workers'
Compensation of the Montana Department of Labor and Industry.
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(8) "Existing boiler installation” means any boiler
constructed, installed, placed in operation, or contracted for
prior to the effective date of these rules.

(9) "External boiler inspection" means an inspection
which does not include examination of the internal surface of
a boiler and shall preferably be an in-operation inspection.

(10) “High temperature water boiler" means a water
boiler intended for operation at pressures in excess of 160
psi or temperatures in excess of 2500 F.

(11} "Hot water supply boiler” means a boiler used to
supply hot water intended primarily for domestic use or com-
mercial service rather than for space heating at a pressure
and temperature not exceeding 160 psi and 250° F., respectively.

(12) "Inspection certificate" means the certificate
issued by the division to the owner or user following an in-
spection by a state boiler inspector.

(13) "Internal boiler inspection" means an inspection
made when a boiler is shut down and open to permit inspection
of the internal surfaces of the boiler.

(14) "Lap seam crack" means the typical crack frequently
found in the lap seams extending parallel to the longitudinal
joint and located either between or adjacent to rivit holes.

(15) "Low pressure steam heating boiler" means a steam
boiler operated at pressures not exceeding 15 psi.
(16) "Low pressure hot water heating boiler" means a

hot water boiler operated at pressures not exceeding 160 psi
and temperatures not exceeding 250° F.

(17) *"Major repairs" as used herein shall be considered
as repairs upon which the strength of a boiler would depend.
(18) "Nonstandard boiler" means a boiler that does not

bear the stamp of the State of Montana, ASME, or National
Board Inspection Code, or the stamp of any state which has
adopted a standard of construction equivalent to that required
by the State of Montana.

(19) "oOperating certificate” means a certificate issued
by the division to the owner or user following an inspection
by a special boiler inspector.

(20) "Owner" means any person firm, corporation, state,
county or municipality owning or possessing for operation any
boiler within this state.

(21) "Power boiler" means a steam boiler operating at a
pressure of more than 15 psi.
(22) "Reinstalled boiler"™ means a boiler removed from its

original setting and reerected at the same location or erected
at a new location without c¢hange of ownership.

(23) "Secondhand boiler" means a boiler of which both the
location and ownership have been changed after primary use.

(24) "Special boiler inspector" means an inspector, em-
ployed by an insurance company, holding a Montana certificate
issued by the Division.
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(25) "State boiler inspector" means any person or persons
employed by the division for the purpose of inspecting boilers.
(26) "Standard boiler" means a boiler which bears the

stamp of the State of Montana or of another state which has
adopted a standard of construction equivalent to that required
by the State of Montana, or bears the stamp of the ASME or the
National Board.

(27) "User" means any person, firm, corporation, state,
county or municipality operating any boiler within this state.

24.30.702 CERTIFICATION OF SPECIAL BOILER INSPECTOR

(1) Application for certification of any employee as a
special inspector is made on forms provided by the Division of
Workers' Compensation, Bureau of Safety and Health, 815 Front
Street, Helena, Montana 59601l. A photostatic copy of the
applicant's National Board commission must be attached to the
completed application. Certificates issued by the Division of
Workers' Compensation shall be held at the office requesting
certification, and a file record shall be kept at the division's
office.

(2) Identification Cards. A numbered Montana identifica-
tion card will be issued for each inspector and forwarded with
the certification to the office making the request.

(3) Valid Periods. The certificate and identification
card are valid for an indefinite period, unless suspended or
revoked for cause. The certificate and identification card
shall be returned to the Division when the inspector to whom
the same was issued is no longer in the employ of the company.

24.30.703 INSPECTION (1) Each insurance company em-—
ploying certified special inspectors shall, within 30 days
following the internal or external boiler inspection, file a
report of such inspection on each separate boiler in its separ-
ate and named building with the division's Safety and Health
Bureau, 815 Front Street, Helena, Montana 59601.

(2) All power boilers shall be inspected internally at
least every 12 months. An external inspection should be made
annually, approximately 6 months from the date of the internal
inspection.

(3) All heating boilers shall be inspected externally
annually. Low pressure steam boilers shall be inspected in-
ternally every 2 years.

(4) Hot water heating boilers and hot water supply boilers
shall be inspected internally every 3 years when construction
will permit.

(5) Effective August 1, 1976, it is requested that only
copies of the certificate inspection report be forwarded to
the sState of Montana, namely:

(a) High pressure boilers: Certificate inspection at
the time of the reguired annual internal inspection.
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(b) Low pressure, hot water heating, and hot water supply
boilers: Certificate inspection at the time of the required
annual inspection.

(c) Exceptions to the above will be:

(i) any conditions, repairs, or recommendations that
affect the safe operation of the boiler that were noted at the
time of a noncertificate inspection,

(ii) any inspection of A boiler,

(iii) a grace period of 2 months beyond the periods
specified in subsections (2), (3), and (4) of this rule,

24.30.704 BOILERS EXEMPTED FROM INSPECTION (1) These
rules do not apply to boilers under federal control, steam
heating boilers operated at not over 15 psi gauge pressure in
private residences or apartments of 6 or less families, hot
water heating or supply boilers operated at not over 250° F.
when in private residences or apartments of 6 or less families.

(2) Hot water supply boilers that do not exceed any of
the following are exempt from inspections: heat input of
400,000 BTU per hour, water temperature of 210° F., nominal
water containing capacity of 120 gallons. However, such hot
water supply boilers shall be equipped with safety devices.

24.30.705 HYDROSTATIC TEST A hydrostatic test shall be
performed whenever it is considered necessary by the inspector,
or for reasons pregented to the division in writing by the
owner Or user.

24.30.706 MANUFACTURERS' DATA REPORTS Manufacturers'
data reports on bollers which are to be operated at pressures
in excess of 15 psi unless exempted by the act, shall be filed
with the division.

24.30.707 SPECIAL DESIGNED BOILERS (1) Special de-
signed boller means a boiler not ASME code stamped or National
Board stamped.

(2) Details of a boiler of special design shall be sub-
mitted to and approved by the division before construction of
the boiler is started.

24.30.708 APPLICATION QF STATE SERIAL NUMBERS At the
time of the first inspection, all steel boilers must be stamped
with the serial number of the State of Montana, preceded by
letters "MTB" and the letters and figures shall not be less
than 5/16". All cast iron boilers shall have securely attached
to the front of the boiler a 1" x 3-1/2" metal tag which shall
have stamped upon it the Montana "MTB" numbers.

24.30.709 INSPECTION REPORTS Special boiler inspectors
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shall submit to the Division an inspection report on each
boiler subject to the inspection within 30 days after comple-
tion of the inspection. Complete data shall be submitted on
each nonstandard boiler on National Board Form NB-5 at the
time of the first internal inspection. Subsequent internal
inspections shall be reported on National Board Form NB-6.
On all standard bhoilers, the first and subsequent internal
inspection shall be reported on National Board Form NB-6.

24,30.710 EXTERNAL AND INTERNAL INSPECTIONS TO BE RE-
PORTED External and internal inspections shall be reported
immediately to the division on National Board Form NB-6 when
hazardous conditions affecting the safety of the boiler exist.

24.30.711 INSURANCE COMPANIES TQ NOTIFY THE DIVISION OF
NEW, CANCELLED, OR NOT RENEWED RISKS All insurance companies
shall notify the division within 30 days of all boiler risks
written, cancelled, or not renewed.

24.30.712 INSURANCE COMPANIES TO NOTIFY DIVISION OF
DEFECTIVE BOILERS If a speclal boiler Inspector, upon inspec-
tion of a boiler, finds that the boiler or any of its parts
are in such condition that his company refuses or suspends
insurance, the company shall immediately notify the division.

24.30.713 OWNER TO NQTIFY THE DIVISION IN CASE OF
ACCIDENT When an accident occurs which renders a boiler in-
operative, the owner or user shall notify the division as soon
as 1s practical.

24.30.714 VALIDITY OF OPERATING CERTIFICATE An operating
certiflcate issued for a boiler is valid only if the boiler
for which it was issued continues to be insured by an
authorized insurance company or until the expiration date.

24.30.715 SUSPENSION OF OPERATING OR INSPECTIQON CERTIFI-
CATE ~1f upon inspection, a boller is found to be in such
condition that it is unsafe to operate, the operating or
inspection certificate shall be suspended by the division.

24.30.716 CONDEMNED BOILERS Any boiler inspected and
declared unsafe by the division shall be stamped with an arrow-
head stamp having an overall length of 1/2" and a width of 3/8"
on either side of the letters "XXX" and the letters "MTB" sub-
stantially as follows, which designates a condemned boiler:
Mo = XXXMTBXXX——~——————~— "

24.,30.717 NONSTANDARD BOILERS Unless approved by the
division, operation of a nonstandard boiler in this state is
prohibited.
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24.30.718 SECONDHAND BQILERS Before a secondhand boiler
can be operated 1n this state, an inspection shall be made by
a state boiler inspector or by a special boiler inspector.

24.30.719 REINSTALLED BOILERS In any case where a
boiler 1s reinstalled, the fittings and appliances shall com-
ply with the ASME Code, Sections I and IV, 1977. The division
hereby adopts and incorporates herein by reference the codes
of the American Society of Mechanical Engineers setting forth
the standards for fired pressure vessels. A copy of the ASME
codes may be inspected at the Division of Workers'
Compensation, 815 Pront Street, Helena, Montana 59601, and ob-
tained at cost from ASME.

24.30.720 REPAIRS TO CONFORM TQ ASME CODE Repairs to
boilers and their parts shall conform to the appropriate sec-
tions of the ASME Code, Sections I, IV and IX, 1977. The
division hereby adopts and incorporates herein by reference
the codes of the American Society of Mechanical Engineers
setting forth the standards for fired pressure vessels. A
copy of the ASME codes may be inspected at the Division of
Workers' Compensation, 815 Front Street, Helena, Montana 59601,
and obtained at cost from ASME.

24.30.721 CONTROLS Automatically fired boiler controls
must be such that the operation follows the demand without
interruption. Manual restart may be required when the burner
is off because of low water, flame failure, or power failure.

24.30.722 SAFETY AND RELIEF VALVES Safety and relief
valves shall not be set In excess of that stated on the certifi-
cate.

24.30.723 INSPECTION OF BOILERS All boilers shall be
prepared for the inspection, or hydrostatic test whenever
necessary, by the owner or user within a reasonable period of
time of the date specified by the inspector.

24.30.724 PRESCRIBED METHOD OF OWNER PREPARATION FOR
INTERNATL INSPECTION (1) The owner or user shall prepare a
boller for internal inspection in the following manner:

(a) Prior to draining of the boiler, the boiler shall
be allowed to cool, and the water then shall be drawn off and
the boiler thoroughly washed of all loose sludge and sediment.

(b) All manhole and handhole plates, washout plugs, and
plugs in water column connectionsg considered necessary for ade-
quate inspection shall be removed, and the furnace and combus-
tion chambers thoroughly cooled and cleaned.

(c) All grates of internally fired boilers shall be
removed where applicable and required by the division.

(d) At each annual inspection, brick work shall be re-
moved as required by the inspector in ovder to determine the
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condition of the boiler, headers, furnace, supports, or other
parts.

(e) The steam gauge shall be removed for testing.

(£} Any leakage of steam or hot water into the boiler
shall be cut off by disconnecting the pipe or valve at the
most convenient place.

24.30.725 FAILURE TO PROPERLY PREPARE FOR INTERNAL
INSPECTION If a boiler has not been properly prepared for an
Internal iInspection or the owner or user fails to comply with
the requirements for hydrostatic test as set forth in the rules,
the inspector may refuse to make the inspection or test, and
the coperating or inspection certificate shall be withheld until
the owner or user complies with the requirements.

24.30.726 LAP SEAM CRACKS The shell or drum of a boiler
in which a lap seam crack is discovered along a longitudinal
riveted joint shall be permanently discontinued from use.

24.30.727 HYDROSTATIC PRESSURE TESTS A hydrostatic
pressure test when applied, shall not exceed 1-1/2 times the
maximum allowable working pressure of the boiler.

24.30.728 LOW WATER FUEL CUTOFF All automatically fired
steam boilers shall be equipped with a low water fuel cutoff.
All automatically fired hot water heating and hot water supply
boilers in excess of 400,000 BTU per hour input shall be
equipped with a low water fuel cutoff. A flow-sensing cutoff
device shall be provided on forced flow boilers.

24.30.729 SAFETY APPLIANCES The resetting of safety
valves shall be done in the presence of an inspector except
the prohibition may be waived upon application to the division
if the work is performed under the supervision of persons who
by training and experience are suitably qualified, and the
valves sealed.

24.30.730 NEW INSTALLATIONS OF BOILERS No boiler, ex-
cept reinstalled boilers and those exempted shall hereafter
be installed in this state unless it has been constructed,
inspected, and stamped and is approved, registered, and in-
spected in accordance with the requirements of these rules.

24.30.731 MONTANA MAY ACCEPT OTHER STATE~STAMPED BOILERS
A boiler having the standard stamping of another state that has
adopted a standard of construction equivalent to the standard
of the State of Montana may be accepted by the division.

24,30.732 NEW INSTALLATIONS TO BE INSPECTED Upon com-
pletion of the new installations, all boilers shall be inspected
by a state boiler inspector or a special boiler inspector.
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24.30.733 EXISTING INSTALLATIONS OF BOILERS The maxi-
mum allowable working pressure for standard boilers shall be
determined in accordance with these rules and regulations.

24.30.734 CAST IRON HEADERS AND MUD DRUMS The maximum
allowable working pressure on a water tube boiler, the tubes
of which are secured to cast iron or malleable iron headers,
or which have cast iron mud drums, shall not exceed 160 psi.

24.30.735 SAFETY VALVE REQUIREMENTS (1) The use of
weighter-lever safety valves is prohibited and the valves shall
be replaced by safety valves that conform to the requirements
of the ASME Code, Sections I and IV, 1977. The division here-
by adopts and incorporates herein by reference the codes of
the American Society of Mechanical Engineers setting forth
the standards for fired pressure vessels. A copy of the ASME
Codes may be inspected at the Division of Workers'
Compensation, 815 Front Street, Helena, Montana 59601, and
obtained at cost from ASME.

(2) Safety valves having either the seat or disc of
cast iron shall not be used. Safety valves shall be designed
and installed in such a mannher as to prevent accumulation and
storage of water or condensate on the discharge side of the
seat or disc. Top discharge safety valves shall not be used.

(3) Each bhoiler shall have at least one safety valve
and if it has more than 500 sqg. ft. of water heating surface,
it shall have two or more safety valves.

(4) The method of computing the steam generating capa-
city of the boiler shall be as given in the ASME Code, Sections
I and 1V, 1977. (See subsection (1) of this rule.)

(5) The safety valve or valves shall be connected to
the boiler, independent of any other steam connection, and
attached as close as possible to the boiler, without unnec-
essary interventing pipe or fittings.

(6} No valve of any description shall be placed between
the safety valve and the boiler, nor on the discharge pipe
between the safety valve and the atmosphere. All safety valve
discharge piping shall be vented to the exterior of the build-
ing or a safe place of discharge and shall be full size and
fitted with an open drain to prevent water lodging in the
upper part of the safety valve or discharge pipe. When an
elbow is placed on a safety valve outlet, the discharge pipe
shall be securely anchored and supported. All safety valve
discharges shall be so located or piped as not to endanger
persons using walkways or platforms used to control the main
valves of boilers or steam headers.

(7} The safety valve capacity of each boiler shall be
such that the safety valve or valves will discharge all the
steam that can be generated by the boiler without allowing
the pressure to rise more than 6% above the highest pressure
to which any valve is set and in no case to more than 6%

19~-10/16/80 Montana Administrative Register



-2819-

above the maximum allowable working pressure. ASME Code,
Section I, 1977. (See subsection (1) of this rule.)

(8) The safety valve capacity for each steam boiler
shall be such that with the fuel burning equipment installed,
and operated at maximum capacity, the pressure cannot rise
more than 5 psi (34 k-Pa) above the maximum allowable work-
ing pressure. ASME Code, Section IV, 1977. (See subsection
(1) of this rule.)

(9) For each boiler, one or more safety valves on the
boiler proper shall be set at or below the maximum allowable
working pressure. If additional valves are used, the highest
pressure setting shall not exceed the maximum allowable
working pressure by more than 3%. The complete range of
pressure settings of all the saturated steam safety valves
on a boiler shall not exceed 10% of the highest pressure to
which any valve is set. ASME Code, Section 1, 1977. (See
subsection (1) of this rule.)

24.30.736 RELIEF VALVES (1) Each hot water heating
or hot water supply boiler shall have one or more relief
valves of the spring-loaded type without disc guides on the
pressure side of the valve.

(2) The valves shall be set to relieve at a pressure
at or below the maximum allowable working pressure of the
boilers and arranged so that they cannot be reset to relieve
at a higher pressure of the boiler. When more than one safety
relief valve is used on either hot water heating or hot water
supply boilers, the additional valve or valves shall be offi-
cially rated and may be set within a range not to exceed 6 psi
gauge above the maximum allowable working pressure of the
boiler up to and including 60 psi gauge and 10% for those
having a maximum allowable working pressure exceeding 60 psi
gauge. Fach relief valve shall have a substantial device
which will positively 1lift the disc from its seat at least
1/16" when there is no pressure on the boiler.

(3) These valves shall be rated to relieve the maximum
BTU rating of the boiler and shall bear the ASME or National
Board stamp.

24,30.737 FUSIBLE PLUGS Fire-actuated fusible plugs,
if used, shall conform to the requirements of the ASME Code,
Section I, 1977. The division hereby adopts and incorporates
herein by reference the codes of the American Society of
Mechanical Engineers setting forth the standards for fired
pressure vessels. A copy of the ASME Codes may be inspected
at the Division of Workers' Compensation, 815 Front Street,
Helena, Montana 59601, and obtained at cost from ASME.

24.30.738 WATER COLUMNS, GAUGE GLASSES AND GAUGE COCKS
(1) Power bollers. No outlet connections, except for
damper regulator, feed water regulator, low water fuel cutoff,
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drains, steam gauges, or such apparatus that does not permit
the escape of an appreciable amount of steam or water there-
from, shall be placed on the piping that connects the water
column to the boiler, The minimum size of the steam and water
connection to the water column shall be provided with a valve
drain of at least 3/4" pipe size, the drain to be piped to a
safe location. All fittings used in connection with water
column piping shall be crosses or tees (no elbows permitted)
with plugged or capped openings provided to facilitate inspec-
tion.

(2) Power boilers. Each boiler shall have 3 or more
gauge cocks, located within the range of the visible length
of the water glass, except when the boiler has 2 water glasses
with independent connections to the boiler, located on the
same horizontal line and not less than 2 feet apart. Boilers
not over 36" in dlameter in which the heating surface does not
exceed 100 sg. ft. need to have 2 gauge cocks.

(3) Power boilers. For all installations where the
water gauge glass or glasses are more than 30 feet above the
boiler operating floor, water level indicating or recording
gauges may be installed at eye level from the operating floor.

(4) Low pressure steam heating boilers, Each steam
boiler shall have at least one water gauge (glass) with the
lowest visible part above the heating surfaces in the primary
combustion chamber. When the heating surfaces above the low
water line may be injured by ceontact with gases or high tem-
perature, the water gauge glass shall be raised until the low-
est visible part of the gauge glass is above such heating sur-
face.

24.30.739 STEAM GAUGES (1) Fach steam boiler shall have
a steam gauge connected to the steam space or to the water
column or its steam connection. The steam gauge shall be con-
nected to a syphon or equivalent device of sufficient capacity
to keep the gauge tube filled with water and so arranged that
the gauge cannot be shut off from the boiler except by a cock
placed near the gauge and provided with a tee or lever handle
arranged to be parallel to the pipe in which it is located when
the cock is open.

(2) The dial of the steam gauge shall be graduated to
approximately double the pressure at which the safety valve is
set but in no case to less than 1-1/2 times this pressure.

(3} When a steam gauge connection longer than 10 feet be-
comes necessary, a shutoff valve may be used near the boiler
provided the valve is of the outside screw and yoke type and
is locked open. The line shall bhe ample size with provisions
for free blowing.

(4) Each boiler shall be provided with a nipple and
globe valve, no less than 1/4" in size, connected to the steam
space for the exclusive purpose of attaching a test gauge when
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the boiler is in service so that the accuracy of the boiler
steam gauge may be ascertained.

24.30.740 STOP VALVES (1) Power boilers. No ocutlet
connections, except for damper regulator, feed water regulator,
low water fuel cutoff, drains, steam gauges, or such apparatus
that does not permit the escape of an appreciable amount of
steam or water therefrom, shall be placed on the piping that
connects the water c¢olumn to the boiler. The minimum size of
the steam and water connection to the water column shall be
provided with a valve drain of at least 3/4" pipe size, the
drain to be piped to a safe location. All fittings used in
connection with water column piping shall be crosses or tees
{no elbows permitted) with plugged or capped openings provided
to facilitate inspection.

(2) Power boilers. Each boiler shall have 3 or more
gauge clocks, located within the range of the visible length
of the water glass, except when the boiler has 2 water glasses
with independent connections to the boiler, located on the same
horizontal line and not ‘less than 2 feet apart. Boilers not
over 36" in diameter in which the heating surface does not
exceed 100 sg. ft. need to have 2 gauge cocks.

(3) Power boilers. For all installations where the
water gauge glass or glasses are more than 30 feet above the
boiler operating floor, water level indicating or recording
gauges may be installed at eye level from the operating floor.

(4) Low pressure steam heating boilers. Each steam
boiler shall have at least one water gauge (glass) with the
lowest visible part above the heating surfaces in the primary
combustion chamber. When the heating surfaces above the low
water line may be injured by contact with gases or high tem-
perature, the water gauge glass shall be raised until the low-
est visible part of the gauge glass is above such heating sur-
face.

24.30.741 STEAM GAUGES (1) Each steam boiler shall
have a steam gauge connected to the steam space or to the
water column or its steam connection. The steam gauge shall
be connected to a syphon or equivalent device of sufficient
capacity to keep the gauge tube filled with water and so
arranged that the gauge cannot be shut off from the boiler
except by a cock placed near the gauge and provided with a tee
or level handle arranged to be parallel to the pipe in which
it is located when the cock is open.

(2) The dial of the steam gauge shall be graduated to
approximately double the pressure at which the safety valve
is set but in no case to less than 1-1/2 times this pressure.

(3) When . a steam gauge connection longer than 10 feet
becomes necessary, a shutoff valve may be used near the boiler
provided the valve is of the outside screw and yoke type and
is locked open. The line shall be ample size with provisions
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for free blowing.

(4) Each boiler shall be provided with a nipple and glove
valve, no less than 1/4" in size, connected to the steam space
for the exclusive purpose of attaching a test gauge when the
boiler is in service so that the accuracy of the boiler steam
gauge may be ascertained.

24.30.742 STOP VALVES (1) Power boilers. Each steam
discharge outlet from a boiler, except safety valve connections,
shall be fitted with a stop valve located as close as practi~
cable to the boiler. When a stop valve is located so that
water can accumulate, ample drains shall be provided. The
drainage shall be piped to a safe location and shall not be
discharged on the top of the boiler or its setting.

(2) Power boilers. When power boilers provided with
manholes are connected to a commen steam maln, the steam con-
nection from each boiler shall be fitted with 2 stop valves
having an ample free blow drain between them. The discharge
of this drain shall be visible to the operator while manipu-
lating the valves and shall be piped clear of the boiler set-
ting. The stop valves shall consist preferably of one auto-
matic nonreturn valve, set next to the boiler, and a second
valve of the outside screw and yoke type.

(3) Low pressure heating boilers. If a boiler may be
closed off from the heating system by closing a steam stop
valve, there shall be a check valve in the condensate return
line between the boiler and the system.

(4) Low pressure heating boilers., If any part of a
heating system may be closed off from the remainder of the
system by closing a steam stop valve, there shall be a check
valve in the condensate return pipe between the boiler and
the system.

24.30.743 BLOW-OFF PIPING The construction of the
setting around each blow-off pipe shall permit free expansion
and contraction. Careful attention shall be given to the
problem of sealing these setting openings without restricting
the movement of the blow-off piping.

24.30.744 REPAIRS AND RENEWALS OF BOILER FITTINGS AND
APPLIANCES Whenever repalrs are made to fittings or appli-
ances or it becomes necessary to replace them, the work shall
comply with the ASME Code, Sections 1, IV and 1X, 1977, for
new installations. The division hereby adopts and incorporates
herein by reference the codes of the American Society of
Mechanical Engineers setting forth the standards for fired
pressure vessels. A copy of the ASME codes may be inspected
at the Division of Workers' Compensation, 815 Front Street,
Helena, Montana 59601, and obtained at cost from ASME.

24.30.745 PRESSURE ON CAST IRON BOILERS The maximum
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allowable working pressure for any cast iron boiler shall be
15 psi gauge, for steam boilers, and not exceeding 160 psi
gauge and temperatures not exceeding 250° F. for hot water
boilers. ' )

24.30.746 ASME CODE BOILERS The maximum allowable
working pressure of a boiler built in accordance with the
ASME Code, Sections I and IX, 1977, shall not exceed the
pressure indicated by the manufacturer's identification stamp
or cast upon the boiler or upon a plate secured to it. The
division hereby adopts and incorporates herein by reference
the codes of the American Society of Mechanical Engineers
setting forth the standards for fired pressure vessels. A
copy of the ASME Codes may be inspected at the Division of
Workers' Compensation, 815 Front Street, Helena, Montana 59601,
and obtained at cost from ASME.

24.30.747 NONCODE RIVETED BOILERS The maximum allowable
working pressure on the shell on a noncode riveted heating
boiler shall be determined in accordance with existing installa-
tions, power boilers, except that the maximum allowable work-
ing pressure of a steam heating boiler shall not exceed 15 psi
nor a hot water boiler exceed 160 psi at a temperature not
exceeding 250° F.

24.30.748 EXISTING INSTALLATIONS OF POWER BOILERS (1) The
maximum allowable working pressure for standard boilers shall
be determined in accordance with the applicable provisions of
the edition of the ASME Code, Sections I and IV, 1977, under
which they were constructed and stamped. The division hereby
adopts and incorporates herein by reference the codes of the
American Society of Mechanical Engineers setting forth the
standards for fired pressure vessels. A copy of the ASME
Codes may be inspected at the Division of Workers' Compensation,
815 Front Street, Helena, Montana 59601, and obtained at cost
from ASME,

(2) The maximum allowable working pressure on the shell
of a nonstandard boiler or drum shall be determined by the
strength of the weakest section of the structure computed from
the thickness of the plate, the tensile strength of the plate,
the efficiency of the longitudinal joint or tube ligaments,
the inside diameter of the weakest course and the factor of
safety allowed by these rules and regulations:

TS x t x E

= Maximum allowable
working pressure in psi
R % FS
Where
TS
t

ultimate tensile strength of shell plates, psi
minimum thickness of shell plate, in weakest course
in inches

1]
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E = efficiency on longitudinal joint

For riveted construction, E shall be determined by rules
given in paragraph P-181 of ASME boiler construction code for
power boilers. For tube ligaments, E shall be determined by
rules in paragraphs P-192 and P-193 of ASME boiler construc-
tion code for power boilers. The division hereby adopts and
incorporates herein by reference the codes of the American
Society of Mechanical Engineers setting forth the standards
for fired pressure vessels., A copy of the ASME codes may be
ingpected at the Division of Workers' Compensation, 815 Front
Street, Helena, Montana 59601, and obtained at cost from ASME.

For seamless construction, E shall be considered 100%.

R = inside radius of the weakest course of the shell or
drum in inches.

FS = factor of safety permitted.

(2) Tensile strength. When the tensile strength of steel
or wrought iron shell plates is not known it shall be taken as
55,000 psi for steel and 45,000 for wrought iron.

(3) Crushing strength of mild steel. The resistance to
crushing of mild steel shall be taken at 95,000 psi of cross
sectional area.

(4) Strength of rivets in shear. When computing the
ultimate strength of rivets in shear, the following values in
psi of the cross sectional area of the rivet shank shall be
used:

PsT
Iron rivets in single shear . . . . . 38,000
Iron rivets in double shear . . . . . 76,000
Steel rivets in single shear . . . . 44,000
Steel rivets in double shear 88,000

When the diameter of the rivet holes in the longitudinal
joints of a boiler is not known the diameter and cross sec-
tional area of rivets, after driving, may be selected from the
following table or as ascertained by cutting out one rivet in
the body of the joint:

TABLE OF RIVETS BASED ON PLATE THICKNESS
Thickness of plate -- 1/4" 9/32" 5/16"™ 11./32" 3/8" 13/32"
Diameter of rivet
after driving -- 11/16" 11/16" 3/4" 3/4" 13/16" 13/16"

Thickness of plate -- 7/16" 15/32" 1/2" 9/16" 5/8"
Diameter of rivet
after driving -- 15/16™ 15/16" 15/16" 1-1/16" 1-1/16"

(5) Factors of safety. The following factors of safety
shall be increased by the inspector if the condition and safety
of the boiler demand it. The lowest factor of safety permis-
sible on existing installations shall be 4.5 excepting for
horizontal return tubular boilers having continuous longitudinal
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lap seams more than 12 feet in length where the factor of safety
shall be 8, and when this latter type of boiler is removed from
its existing setting, it shall not be reinstalled for pressure
in excess of 15 psi. Reinstalled or secondhand nonstandard
boilers all have a minimum factor of safety of 6 when the
longitudinal seams are of lap riveted construction, and a
minimum factor of safety of 5 when the longitudinal seams are

of butt and double strap construction.

24.30.749 REPAIRS AND RENEWALS OF FITTINGS AND APPLIANCES
Whenever repairs are made to fittings or appliances or it be-
comes necessary to replace them, the work shall conform to the
ASME Code, Sections I, IV and IX, 1977. The division hereby
adopts and incorporates herein by reference the codes of the
American Society of Mechanical Engineers setting forth the
standards for fired pressure vessels. A copy of the ASME codes
may be inspected at the Division of Workers' Compensation,

815 Front Street, Helena, Montana 59601, and obtained at cost
from ASME.

3. On May 23, 1980, a public hearing was held by the
division of workers' compensation regarding the adoption of
the foregoing rules. The division has thoroughly considered
all verbal and written commentary received:

Comment :

why do the regulations exempt buildings such as the
Billings Federal Building?

Response:

Section 50-74~103, Montana Code Annotated, specifically
exempts workers under federal control from the operation of
the division's rules,

Comment :

Why is there a requirement for yearly inspection of all
boilers and why no consideration of the type of boilers, type
of system and BTU outputs.

Response:

Section 50-74-209, Montana Code Annotated, requires a

yearly inspection of all boilers except those exempted under

Section 50-74-103, MCA. Also, upon written application, the
division may extend the time for inspection.

Comment :

The proposed amendments establish codes for new construc-
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tion. Installation should be under the requirements of the
Building Codes Division. Language dealing with installation
requirements clearly indicates the rules deal with installation
requirements.

Response:

Section %0~74-101, Montana Code Annotated, states: "The
division of workers' compensation skall formulate definiticns
and rules for the safe construction, installation, operation,
inspection and repair of equipment under this chapter.”

Comment.:
why don't the proposed rules cover the gas fired furnaces?
Revonse:

Gas fired heaters are not covered under the ASME code, but
are provided for in the Uniform Mechanical Code which is not
handled by the division of workers' compensation.

Comment :

Tn defining a standard boiler the proposal would require
that the boiler bear the stamp of the state and the stamp of
the ASME or National Board, and the definition of a nonstandard
boiler indicates it is a boiler which does not bear the state
stamp, ASME, or Naticnal Board stamp. It is suggested that
the word "and" in the definiticon of standard boiler be re-
placed with the word "or".

Response:

The proposed change was adopted in defining a standard
boiler.

Comment :

The requirement that a boiler be inspected internally
every twelve months could cause energy disruption as well as
economic loss te Montana Power Company, and it was suggested
that the grace period under exceptions be modified to provide
thal the inspection take place evory twelve monthsg to the
extent possible, taking into account reasonable and necessary
oparating conditicons of the owner.

Reeponse:

The requirement of yearly inspections is mandated by
statute. The statute also provides that longer inspection
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intervals be allowed upon written application by the owner.
This allowance for a longer inspection interval should accommo-
date any difficulty that may arise.

Comment :

The proposed rule dealing with stop valves on power
boilers does not include references to prime mover installation
and therefore deviates from the standard practice used on major
boilers with prime mover installations in this state which con-
form to the ASME Code.

Resgponse:

The division does not directly govern new boiler installa-
tions by rule because of a conflict with the Department of
Administration over jurisdiction over new boilers. It is anti-
cipated that the conflict will be resolved shortly and the
comments concerning installation will be considered.

Comment:

The proposed rules for safety valve tolerance of 6% of
the highest pressure to which any valve is set, and if addi-
tional safety valves are used the highest pressure setting shall
not exceed the maximum allowable working pressure by more than
3% are too stringent for low pressure boilers and to meet
these requirements would be needlessly costly. Recommend that
a tolerance of 2 psi be allowed.

Response:

The division has amended the proposal dealing with safety
valves to provide that the proposed rule apply to ASME Code .
Section I, 1977, and inserted new language to apply to safety
valve capacity of steam boilers to provide that the pressure
not rise more than 5 psi above the maximum allowable working
pressure under ASME Code, Section IV, 1977.

Comment:

In the section requiring the owner to notify the division
immediately in case of an accident, it is proposed that the
notice be given within 24 hours.

Response:

The division amended the language to provide that notice
of an accident be given as soon as is practical. This will
allow an owner to be protected in the event the accident occurs
on a weekend or holiday. ’
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Ccomment :

Suggest that the words "automatic fired boiler® be
inserted in the language dealing with boiler controls.

Response:

The suggested changes were adopted into the section on
controls.,

Comment s

In the section of the rules dealing with the owner's respon-
sibility in preparing a boiler for internal inspection, it is
suggested that the language requiring all grates of internally
fired boilers to be removed be amended to allow that the re-
moval of the grates only be done where considered necessary for
adequate inspection.

Response:

The division has changed the section to require that the
grates of internally fired boilers to be removed where appli-
cable. The division can direct where this procedure is neces-
sary.

Comment @

The proposed rules should include sections on the firing
device on boilers especially in the case of natural gas. There
are no existing codes covering the firing devices (burners)
and it could be handled by the division.

Response:

The division's rules are patterned after the ASME Code as
required by Section 50-74-101, Montana Code Annotated., Burners
are not in the ASME Code so the division does not get involved
in that.

Comment:

The proposed rules refer to the 1977 edition of the ASME
Code. Why not use the 1980 edition?

Response:

The 1980 edition of the ASME Code is not available prior
to July 1, 1980. The code is revised and reissued every 3
years. Therefore, 1977 is the most recent prior to 1980. The
division's proposed rules were published and distributed prior
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to July 1. The public hearing on the rules was held on May 23,
1980. The division felt that it could not publish proposed
rules and hold a public hearing on those rules based gn a stan-
dard not yet adopted and issued. It was felt that the proposed
rules had to be based on the existing code, or the 1977 edition.
Additionally, it was felt that substantive differences between
the 1977 and 1980 ASME Codes would be minimal. The division
feels that the 1977 edition is a marked improvement over the
existing rules and will adequately serve the division's purpose.

Comment:

There.are substantial differences between the proposed
rules of the division pursuant to the ASME Code and the
Uniform Mechanical Code requirement which has been adopted
by the Department of Administration as it pertains to boilers.
This is particularly so in the requirement of installation of
boilers. There is a real need for just one agency to have
absolute control over beilers and not two agencies. The
Department of Administration believes the Division of Workers'
Compensation should have the entire function.

Response:

There is some conflict between the standards. The
statutory mandates dealing with new equipment installation are
confusing. The Division has tried where possible to minimize
rules pertaining to installation of boilers, but Section
50-74-101, MCA, is mandatory that the division formulate defini-
tions and rules pertaining to the safe construction, installa-
tion, operation, inspection and repair of boilers. This is a
conflict which we feel can be worked out between the two
agencies so that the public is protected. If the function of
absolute control over new boiler installation is given to the
Division of Workers' Compensation, then additional rules would

be necessary.

Da¥ID E. FULLER, Commissioner
Depqrtment of Labor and Industry

Certified to the Secretary of State October 6, 1980
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAI, AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF COSMETOLOGISTS

In the matter of the Amendment) NOTICE OF AMENDMENT OF ARM
of ARM 40.12.811 concerning ) 40.12.811 MANAGER OPERATOR
Manager operators )

TO: All Interested Persons:

1. On August 28, 1980 the Board of Cosmetologists published
a notice of proposed amendment of ARM 40,12.811 concerning
manager operators at pages 2481 and 2482, 1980 Montana Adminis-
trative Register, issue number 16.

2. The board has amended the rule exactly as proposed.

3. No comments or testimony were received.

DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE STATE ELECTRICAL BOARD

In the matter of the amendment) NOTICE OF AMENDMENT OF ARM
of ARM 40.16.402 concerning ) 40.16.402 APPLICATION
application approval ) APPROVAL

TO: All Interested Persons:

1. On August 14, 1980, the State Electrical Board published
a notice of propcsed amendment of ARM 40.16.402 concerning applica-
tions at pages 2351 and 2352, 1980 liontana Administrative Registenr,
issue number 15. }

2. The board has amended the rules exactly as proposed.

3. No comments or testimony were received.

DEPARTMENT CF PROFESSIONAL AND QCCUPATIONAL LICENSING
BEFORE THE BOARD OF SANITARIANS

In the matter of the Amendments } NOTICE OF AMENDMENT OF ARM
wf ARM 40.58.407 {4) concerning ) 40.58.407 APPLICATIONS AND
applications and ARM 40.58.410 ) ARM 40.58.410 MINIMUM STAND-
{4) concerning minimum standards) ARDS FOR REGISTRATION

for registration ) )

TO: All Interested Persons:

1. On - August 28, 1980, the Board of Sanitarians published
a notice of proposed amendments of ARM 40.58.407 (4) concerning
applications and ARM 40.58.410 (4) concerning minimum standards
for registration at pages 2483 through 2485, 1980 Montana
Administrative Register, issue number l6.

2. The board has amended the rules exactly as proposed.

3. One comment was received in the form of a phone call
from the office of the Administrative Code Committee requesting
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that it be noted that the implementation section for rule ARM
40.58.407 Applications include both sections 37-40-302 and 304
MCA. ©No other comments or testimony were received. The board
has amended the rules for those reasons stated in the notice.

AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, Qctober 7, 1980.

19-10/16/80

Montana Administrative Register



-2832-

BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF THE AMENDMENT OF
Rule 46.10.317 pertaining to AFDC ) RULE 46.10.317 PERTAINING
protective and vendor payments ) TO AFDC PAYMENTS.

TO: All Interested Persons

1. On August 28, 1980, the Department of Social and
Rehabilitation Services published notice of a proposed amendment
of Rule 46.10.317 pertaining to APDC protective and vendor
payments at page 2490 of the 1980 Montana Administrative Regis-
ter, issue number 16.

2. The agency has amended the rule as proposed.
3. No comments or testimony were received.

In the matter of the adoption of ) NOTICE OF THE ADOPTION OF
Rule 46.10.109 pertaining to }  RULE 46.10.109 PERTAINING
citizenship and alienage require- )} TO CITIYENSHIP AND ALIENAGE
ments for AFDC } REQUIREMENTS FOR AFDC

TO: All Interested Persons

1. On August 28, 1980, the Department of Social and
Rehabilitation Services published notice of a proposced adoption
of Rule 46.10.109 pertaining to citizenship and alienage
requirements for AFDC at page 2495 of the 1980 Montana Admini-
strative Register, issue number 16.

2. The agency has adopted the rule as proposed.

3. No comments or testimony were received.
In the matter of the amendment of ) NOTICE OF THE AMENDMENT OF
Rule 46.4.209 pertaining te child ) RULE 46.4.209 PERTAINING
and youth development program, ) TO THE CHILD AND YOUTH
auditing procadures, federal ) DEVELOPMENT PROGRAM
name change )

TO: All Interested Persons

1. On August 28, 1980, the Department of Social and
Rehabilitation Services published notice of a proposed amendment
of Rule 46.4.209 pertaining to the child and youth development
program, auditing procedures, federal name change at page 2488
of the 1980 Montana Administrative Register, issuec number 16.

2. The agency has amended the rule as proposed.

3. No comments or testimony were received.
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In the matter of the repeal of ) NOTICE OF THE REPEAL OF
Rule 46.5,119 pertaining to ser- ) RULE 46.5.119 PERTAINING
vices provided for unmarried ) TO SERVICES PROVIDED FOR
parents ) UNMARRIED PARENTS

TO: All Interested Persons

1. On August 28, 1980, the Department of Social and
Rehabilitation Services published notice of a proposed repeal
of Rule 46.5.119 pertaining to services provided for unmarried
parents at page 2486 of the 1980 Montana Administrative Register,
issue number 16.

2. The agency has repealed the rule as proposed.

3. No comments or testimony were received.

ctor, Social &nd Rehabilitation
ervices

Certified to the Secretary of State Octoher 7 . 1980.
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SOCIAL AND
REHABILITATION SERVICES

EMERGENCY RULE TO AMEND
Statement of reasons for emergency.

The Department finds it must take immediate steps to
enable non-English speaking recipients to be able to communicate
enough to receive necessary medical services.

A large number of non-English speaking refugees live in or
near Missoula. Present funding for interpretive communications
services will run out October 1, 1980, Federal review and
interpretation of possible replacement funding sources was very
slow in coming causing the present emergency.

The Department will immediately notice up this rule change
through the normal rulemaking process.

46.12,556 PERSONAL CARE SERVICE, REQUIREMENTS These re-
quirements are in addition to those contained in ARM 46.12.301
through 46.12.308.

(1) Personal care sService in a recipient's home must be
prescribed by a physic¢ian in accordance with a plan of treat-
ment.

(2) Personal care service must be supervised by a regis-
tered nurse.

(3) The personal care service provider cannot be a family
member and must meet the following criteria:

(a) mental competency and the physical ability to perform
required personal care services;

(b) ability to read and write;

(¢) ability to communicate with the recipient and speak
English; -

(e) (d) willingness to accept training and supervision of
a registered nurse. (History: Sec. 53-6-113 MCA; IMP, Sec. 53-
6-101 and Sec. 53-6-141 MCA; NEW, 1980 MAR, p. 1105, Eff. 3/28/
80.)

46.12.557 PERSONAL CARE SERVICE, REIMBURSEMENT (1) Pay-
ment for personal care service shall be minimum wage plus 15
percent in lieu of fringe benefits+ except where exigent
circumstances exist, a reasonable payment rate may be negotiated
between the department and the provider.

(2) On a dasty weekly basis, payment shall not exceed 80
percent of the cost of nursing home per diems except when prior
authorized.

(3) Payment for registered nurse supervision shall be:

(a) skilled nursing service rate established by a fee
.schedule when provided by a licensed home health agency under
contract with the department;
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(b) $7.50 per hour when provided by an independent regis-
tered nurses; or

fc) where exigent circumstances exist, a reasonable
payment rate may be negotiated between the department and
the provider. (History: Sec. 53-6-113 MCA; IMP, Sec. 53-6-
101 and Sec. 53-6-141 MCA; NEW, 1980 MAR, p. 1105, Eff.

A a i

CB}&ector, Sociall and Rehabilita-
tion Services

Certified to the Secretary of State October 3 , 1980,
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BEFORE THE DEPARTMENT OF
SOCIAL AND REHABILITATION SERVICES
OF THE STATE OF MONTANA

In the matter ¢f the amendment of ) NOTICE OF THE EFFECTIVE

Rule 46.12.2002 pertaining to ) DATE OF THE AMENDMENT OF

physician services, regquirements ) RULE 46.12,2002 PERTAIN-

(abortions) } ING TO MEDICAL SERVICES,
)  ABORTION REQUIREMENTS

TO: All Interested Persons

1. The effective date of the amendment of Rule 46.12.2002
originally noticed at page 2241 of the 1980 Montana Administra-
tive Register, issue number 14 and finally noticed at page 2664
of the 1980 Montana Administrative Register, issue number 18,
igs September 26, 1980.

2. Normally the effective date for a rule is the day
after publication in the Montana Administrative Register. The
effective date for the amendment in Rule 46.12.2002 was to be
the effective date of the U.S. Supreme Court's decision elimi-
nating federal fipancial participation for some Medicaid
abortions. The U.S. Supreme Court handed down that decision on
September 18, 1980, after the amended rule was filed with the
Secretary of State but before it could legally become effective.
The first date after the U.S. Supreme Court's decision that the
amended rule could be effective is September 26, 1980.

A

ector, Social(gna'Rehabili—
tation Services

Certified to the Secretary of State Netoher 7 , 1980.
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In tho Matter of the Petition)
for a Declaratory Ruling )
by the Employment Security )
Division, as to the )
Applicability of Section )
)
)
)

DECLARATORY RULING

49-2-303(1), MCA, Covering
Age Discrimination to Job
Orders for Truck Drivers.

On October 26, 1979, the Employment Security Division of
the Department of Labor and Industry applied to the Human
Rightsg Commission for a declaratory ruling that would allow
the petitioner to accept, advertise, and refer job orders from
commercial carriers for truck drivers over 25 years:of age.
Petitioner wishes to know whether it may accept, advertise,
and refer to such orders when they request drivers over 25
years of age, or whether such action by Petitioner would be in
violation of section 49-2-303(1), MCA.

On December 6, 1979, a public hearing was held. The
Commission hereby makes the following findings and conclusions:

FINDINGS

1. Petitioner operates the Montana Employment Service.

In the process of labor exchange, job orders are received from
commercial carriers for truck drivers. Petitioner wishes to
know whether it may accept, advertise, and refer to such orders
when they request drivers over 25 years of age, or whether such
action by Petitioner would be in violation of section 49-2-303
(1), MCA.

2. Some statistics indicate that nationwide, drivers of
all vehicles under 25 have a statistically greater chance of
being in an accident than drivexrs of all vehicles over 25,

3. Federal Motor Carrier Safety Regulations issued by
the Department of Transportation require drivers of certain
types of vehicles engaged in interstate commerce to be over 21.

4. No witnesses appeared at the hearing to present
evidence in support of the allegation of paragraph 3 of the
Petition that the age limit above 25 is a bona fide occupational
qualification.

CONCLUSIONS

1. Section 49-2-303(1) (c), MCA, forbids Petitioner from
printing or cireulating, or causing to bhe printed or circulated,
a job order which expresses a limitation as to age unless based
upon a bona fide occupational qualification. The rules for age
discrimination as. a reasonable demand for employment are set
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forth in ARM 24.9.1403.

2, A job order requesting a driver over 25 years of age
is violative of section 49-2-303(1), MCA, unless a bona fide
occupational gqualification is shown. The burden of proving a
bona fide occupational qualification is on the party alleging
it.

3. Sufficient evidence was not presented for the
Commission to conclude that in all cases in which job orders
for commerc¢ial carrier drivers are received by Petitioner,
the requirement of being over 25 years of age is a bona fide
occupational qualification.

4. WwWhen a job order for a commercial carrier driver is
received by Petitioner, and contains a requirement that the
driver be over 25 years of age, Petitioner may be in violation
of section 49-2-303(1), MCA, by printing or c¢irculating, or
causing to be printed or circulated, such a job order.

5. Petitioner is not in violation of section 49-2-303(1),
MCA, by accepting, advertising, or referring to job orders
which contain limitations required by the Federal Motor
Carrier Safety Regulations,

6. Except as is noted in Conclusion No. 5 above, nothing
in this ruling shall be construed as determining whether or
not any particular age requirement used by any particular
motor carrier in employment of its drivers is or is not in
violation of section 49-2-303(1), MCA.

DATED this 7th day of Decembey, 1979.

Qiea s /X iﬁxu—;t Lo

KAREN S. TOWNSEND, Chair

Certified to the Secretary of State September 18, 1980.
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DECLARATORY RULING
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF REALTY REGULATION

In the matter of the petition }
of David L. Shoemaker, a licensed)
real estate salesman, for a } DECLARATORY RULING

declaratory ruling on the effec- )
tive date of a salesman's )
license )

On August 8, 1980, broker David L. Shoemaker petitioned
the Board for a declaratory ruling that a salesman's license
is effective from the time the Board issues said license. The
petition recited that the Board had issued a saleman's license
to one of petitioner's employees on Friday, May 2, 1980; that
petitioner came to the Board's office in Helena that same May
2 to pick up his employee's license and was told that the license
had been issued and placed in the mail earlier that day, and
that petitioner then returned to Great Falls and utilized the
employee's services as a salesman the weekend of May 3-4, 1980.
On Monday, May 5, 1980, the license arrived in the mail and
was duly posted on petitioner's office wall as required by 37-
51-305 MCA.

The Great Falls Board of Realtors received a complaint
that petitioner had assisted an unlicensed person in solicitation
of sale and listing of real estate, considered the complaint
and the foregoing facts, and found petitioner to have acted
unethically in the matter. Petitioner then sought the ruling
of this Board as to whether the course of conduct stated herein
violated the Real Estate License Act.

The Board gave notice to the petitioner and the Great Falls
Board of Realtors that it would consider the petition during
its meeting scheduled for September 16, 1980, At that time,
neither party having attended, the Board considered the petition
and voted to grant the requested ruling.

It was noted that the Board's predecessor, the Board of
Real Estate, had construed the Real Estate License Act to require
any license (broker's or saleman's) to be on the wall before
the licensee could commence working at the licensed activity.
While section 37-51-308 MCA does provide in pertinent part that
"the original license of each salesman associated or under
contract with the broker shall be prominently displayed in the
office," the statute must be interpreted with reference to all
its parts. Section 37-51-310 MCA states in part: "Failure
to remit annual fees before January l-automatically cancels
the license, but otherwise the license remains in effect
continuously from the date of issuance unless suspended or revoked
by the Board for just cause" (emphasis added). This Board
is persuaded that the latter section more ¢learly expresses
the legislative intent as to when a licensee may begin working.

This ruling does not apply to broker's licenses. The Board
declined to admonish the Great Falls Board of Realtors, as
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requested by petitioner, on the grounds that the Great Falls
Board had correctly applied the prior interpretation of this
issue.

DONE at Helena, Montana, September 16, 1980. "

BOARD OF REALTY REGULATION
DEXTER DELANEY, CHAIRMAN

BY:
ED CARNEY, ' )
DEPARTMENT OF PROFESSIONAL
AND OCCUPATIONAL LICENSING
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VOLUME NoO. 38 OPINION NO. 107

ELECTIONS = Voter registration;

ELECTIONS - Acc¢ess to voter registration cards;

ELECTIONS - Registration by mail;

ELECTIONS - Duty of election administrator regarding voter
registration;

MONTANA CODE ANNOTATED - Section 13-2-203(2).

HELD: Any restriction on the availability of forms for
voter registration by mail violates the provisions
of section 13-2-203(2), MCA.

19 September 1980

Honorable Frank Murray
Secretary of State
State Capitol

Helena, Montana 59601

Dear Mr. Murray:

You have requested my opinion regarding the availability of
voter registration cards pursuant to the provisions of
section 13-2-203(2), MCA. That section provides:

REGISTRATION BY MAIL. (2) The election adminis-
trator shall send registration forms for mail
registrations to all qualified individuals reguest-
ing them and shall, in addition, arrange for the
forms to be widely and conveniently available
within the county. The mail registration form
shall be designed as prescribed by the secretary
of state. |[Emphasis supplied. |

The language of the statute is clear. Election adminis-
trators are required to make registration forms “widely and
conveniently" available. wWhere legislative language is

clear and unambiguous, the plain meaning of the words used
must be adopted. Dunphy v. Anaconda, 151 Mont. 76, 438 P.2d
660 (1968).

The section was originally enacted as part of an act to
encourage voter registration by allowing registration by
mall. Laws of Montana (1975), ch. 396. The registration
process was greatly simplified. Any registered voter within
the county can register new voters. All the process
requires 1is that the form be completed, signed by both the
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newly registered voter and the witness, and mailed to the
county election office. The last Legislature added the
requirement that the election administrator make the forms
for mail registration widely and conveniently available.
Laws of Montana (1979), ch. 571.

Any restriction on the availability of voter registration
cards conflicts with the legislative intent and violates the
provisions of the statute. Individual voters can register
new voters without being designated as deputy registrars.
Election administrators cannot place arbitrary limits on the
availability of voter registration forms either to indi-
viduals or - political interest groups such as political
parties, labor .unions, or political action committees. It
is clear from the legislative history of the act that it was
the Legislature's intent to eliminate complicated and
technical registration requirements to ensure Montana
citizens easier access to the electoral process.

THEREFORE, IT 15 MY OPINION:
Any restriction on the availability of forms for voter

registration by mail violates the provisions of section
1322-203(2), MCA.

Ve?{ truly yo A
- e Qo
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VOLUME NO. 38 OPINION NO. 108

SUBDIVISIONS =~ Divisions of lots within a ¢ity or town,
resubdivisions;

CITIES AND TOWNS - Subdivisions, divisions of land, resub-
divisions;

MONTANA CODE ANNOTATED - Section 76-3-207(2).

HELD: A platted city does not constitute a platted
subdivision for purposes of applying section
76-3-207(2), MCA.

25 September 1980

Norbert F. Donahue, Esq.
Kaligpell City Attorney
P.0O. Box 1035

Kalispell, Montana 59901

Dear Mr. Donahue:

You have requested my opinion on a gquestion which I have
phrased as follows:

Does a city constitute a platted subdivision so
that a division of one lot or small parcel therein
constitutes a resubdivision under 76-3-207(2),
MCA?

The problem described in your letter concerns the situation
in which a lot or small parcel within the city is divided in
half and sold. The city first learns of the division when a
building permit is applied for on the half that is sold.
Some of these divided lots have no street access which makes
providing services such as fire protection and garbage
collection, as well as tax collection, difficult.

You have suggested that a platted city itself represents a
szupdivision, and that therefore an action which results in
an increase in the number of lots within the city or which
redesigns or rearranges six or more lots within the city
myst be reviewed as a subdivision pursuant to the mandate of
TE-3-207(2), MCA.

1 am unable to concur in this suggestion. While a city and
2 subdivision may both be platted, a city does not fit
within the statutory definition of the term "subdivision."
Soction 76-3-103(15) defines that term as follows:

1n-.1p/16/ 90
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"subdivision" means a division of land or land so
divided which creates one or more parcels contain-
ing less than 20 acres, exclusive of public road-
ways, in order that the title to or possession of
the parcels may be sold, rented, leased, or other-
wise conveyed and shall include any resubdivision
and shall further include any condominium oxr area,
regardless of its size, which provides or will
provide multiple space for recreational camping
vehicles, or mobile homes.

Clearly a city is not a "division of land or land so
divided," nor is a city organized or operated so that "title
to or possession of the parcels may be sold." They are two
entirely separate entities. If a city were a subdivision,
then any addition thereto such as by annexation would have
to comply with such requirements as park dedication (76-3-
606), local review as a subdivision (76-3-601) and state
sanitary restrictions (76-4-101 et seq.). This is clearly
not the case. I also note that House Bill 528, rejected by
the Legislature in 1977, would have amended the statutes to
accomplish just what you suggest.

The problems you have raised, however, can be controlled
under existing law without indulging in the argument that a
platted c¢ity is equivalent to a platted subdivision. A
division of a lot within a c¢ity to transfer one or more
parcels less than twenty acres clearly fits within the
definition of the term "subdivision" as quoted above. Since
that is true, such a division is subject to local review
unless it qualifies for an exemption under 76-3-207(1). If
it does, the notice problem should be cured by 76-3-301(2)
which reqguires the clerk and recorder to notify the govern-
ing body of any land division falling under the exemptions
described by 76-3-207(1). The problems you described such
as proper street access are susceptible to regulation under
existing zoning powers.

THEREFORE, IT IS MY OPINION:

A platted city does not constitute a platted subdivi-
ion for, purposes of applying section 76-3-207(2), MCA.

IKE GREEDYSma

Attorney Genera
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