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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the Secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the pro

cedural requirements of the Montana Administrative Procedure 

Act. The Committee has the authority to make recommendations 

to an agency regarding the adoption, amendment, or repeal of 

a rule or to request that the agency prepare a statement of 

the estimated economic impact of a proposal. In addition the 

Committee may poll the members of the Legislature to determine 

if a proposed rule is consistent with the intent of the Legis

lature or, during a legislative session, introduce a Joint 

Resolution directing an agency to adopt, amend, or repeal a 

rule. 

The Committee welcomes comments from the public and 

invites members of the public to appear before it or to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

The address is Room 138, State Capitol, Helena, Montana 59601. 

Montana Administrative Register 19-10/16/80 
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BEFORE THE WORKERS' COMPENSATION COURT 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of procedural 
rules. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENTS OF ARM 2'. 52. 2 0 l 
2.52.202, 2.52.204, 
2.52.206, 2.52.201, 
2.52.208, 2.52.209, 
2.52.210, 2.52.212, 
2.52.213, 2.52.214, 
2.52.215, 2.S2.219, 
2.52.222 and 2.52.225. 
(No public hearing 
contemplated) 

l. On November 15, 1980, the Workers' Compensation 
Court proposes to amend the procedural rules of the Court. 

2. The rules as proposed to be amended provide as 
follows: 

2.52.201 PETITION FOR TRIAl Subsections (l) (a), 
(1) (b), (l) (c) and (1) (d) S~ as existing rule. 

(e) A statement that the petitioner has freely 
exchanged all available medical reports with the defendant; 
~~e pursuant to ARM 2.52.212 and wjll continue to do so. 
Meo~eal-~ere~ts-a~e-~et-te-be-attaefiee-te-tfie-~etit±e~~ 

(2) There is no filing fee. Petitions and all other 
matters are to be filed with the Clerk of Court at 1422 
Cedar-Airport Way, P. 0. Box 4127, Helena, MT 59601. The 
party should file an original and as many copies of the 
petition as are necessary to serve adverse parties. Include 
the names and acldiesses of parties to be served. The Clerk 
will issue a receipt for all documents filed. Request for 
an emergency hea~~"9 trial should be in the petition. (ARM 
2. 52.209.) Request forVem.'.e other than as set forth in ARM 
2.52.208J2l and (5) should be included in the petition. 

2.52.202 ANSWERS (1) A party may answer a petition 
for hea~~~9 trial w1thin 20 days of receipt of the petition 
or the Court may demand a written answer to a petition from 
a party at any time before the fiea~i~9 trial date. All 
answers shall respond in detail to eachlmatter asserted by 
the petitioner and to each issue that the petitioner has 
requested that the Court ma~e-a-aete~mi~atie~ determine. 

MAR Notice No. 2-2-57 19-10/16/BO 
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(2) Before answering and within 10 days of receipt 
of the petition, a party may demand, upon application, 
wi~ki~ ±e-a~ys e~~r~eei~~-e~-th~-petitie~ 7 a more definite 
and detailed petition. b~~ere-a~sweri~~-~ke-~e~i~ie~7-a~a 
!he Court shall determine whether the application must be 
complied with. The party answering will send a copy of the 
answer to the adverse party. 

2.52.204 ALTERNATIVE PLEADING (1) Pleading in the 
alternat~ve ~s permissible in pet1tions for keeri~~ trial 
and in answers. 

2.52.206 JOINING THIRD PARTIES (1) A party may 
request that a th~rd party be )Olned in the dispute or 
controversy and the Court may, e~ for good cause shown, 
require the ~ third party to become-i party to the ~ 
dispute or-controversy. The Court may require a-third party 
to answer in detail a petition for keeri~~ trial or an 
answer. 

2.52.207 INTERVENTION (1) Anyone may request to 
intervene and become a party in a matter that is eemi~~ 
~e-he~ri~~ set for trial before the Court. The applicant 
requesting ~ntervent10n shall serve a copy of the motion to 
intervene upon all parties. The motion shall state the 
grounds ~pon which why intervention is sought. The Court, 
in its d~scret~on, will determine whether or not to allow 
intervention of the applicant and shall not~fy the applicant 
and all parties of its decision. 

2.52.208 TIME AND PLACE OF TRIAL GENERALLY Subsections 
(1) through (5) Same as existing rule. 

(6) Upon receipt of a petition meeting the require
ments of these rules, the Court will set a trial for the 
area where the accident occurred and at a time that will 
allow 30 days notice to be given of the trial. However, the 
Court may, for good cause, hold a trial over to the next 
regular trial date in or for the area. Afty-petitie~ 

fi±ea--±ees-tk~~-ae-a~ye-ee£er~-~ke-ee~i~fti~~-e£-a-week 
desi~ftatea-~er-trie±s-iA-that-~ree 7-b~t-£i±ed-e~r±y-e~e~~h 
se-that-at-±~est-±9-d~ye-ftetiee-ef-a-~retria±-eeft£ere~e~ 
ea~-ee-~i¥eft-te-tke-de£e~aa~t;-wi±±-5~-sehed~±ed-£er-pretri~± 
eeft£ereftee-d~riA~-tke-setti~~-£er-that-area. 

2.52.209 EMERGENCY HEAR~NSS TRIALS (1) Emergency 

heeri~~B trials may be ~ra~tea held by the Court ~~e~ 
when good cause is shown and after aMe notice of a time and 
place for trial set is given by the Court. The Court on its 
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own motion, may set a hea~~~~ trial as an emergency hea~i~~ 
trial and designate the time and place for a pretrial con
ference and for the e£ fiea~ifi~ trial. 

2.52.210 SETTING TIME AND PLACE OF HBAR~N6 TRIAL 

BY STIPULATION OR IN BEST INTERESTS OF COURT (1)--Upon 
stipulation of tho parties and consent of the Court, a 
fiea~i~~ trial may be fiaa held at any time in any area, 
including-an-area other than the area where the accident 
occurred. When in the best interests of the Court's duties 
the Ccurt deems a particular area the place to hold a trial, 
it may order the trial held in that area. 

2.52.212 MEDICAL REPORTS (1) Prior to any scheduled 
trial, there must be an exchange between the parties to the 
dispute of medical reports and other medical information 
based upon examination of the claimant. Other than by the 
laying of a proper foundation at the time of trial medical 
reports will only be accepted by the Court as ev1dence 
if stipulated to by the parties. May-ee s~bM~~~ea-as 
evieenee-by s~i~~ia~~en be~wee~-~a~~ies 

2.52.213 PRETRIAL CONFERENCE (l) Same as existing 
rule. 

(2) The court shall Make designate one of the parties 
to prepare Bfi a Pretrial Order which rec1tes the actions 
taken at the pretr1al conference~ ana-afiail-se~-re~~h-~ke 
£eiiew~~~~ This Pretrial Order must be signed by both parties 
and submitted to the Court for approval. The Pretrial Order 
shall supersede all other pleadings and shall set forth the 
follow1ng: 

Subsections (a) through (i) Same as existing 
rule. 

2.52.214 DEPOSITIONS (1) Depositions of witnesses 
and parties wfie-eanfie~-be-ava~±aele-a~-~fie-~iMe-a£-~he 
~rial may be taken prior to trial in accordance with the 
procedures set forth in Rule 30, M.R.Civ.P. (1979), or depo
sitions may be taken subsequent to a trial with the approval 
of the Court. The cost of the depositions shall be borne by 
the party requesting the depositions. Rule 32(a) (3), M.R.Civ.P. 
(1979), is not applicable to actions in the Workers' Compensa
tion Court, and the deposition of a witness7 -wfie~fie~ 
or na~ a party7 may be used by any party for any purpose if 
the Court finds that the interests of justice would be 
served thereby. 

(2) Objections (other than as to form) to questions or 
answers in a deposition taken prior to a trial shall be made 
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by motion at the outset of the trial. If a deposition 
is taken subsequent to a trial, then any objections must 
be submitted to the Court by a date which the Court shall 
determine at the t1me the request to take the post trial 
deposition is granted. 

2.52.215 INTERROGATORIES (l) A party may serve upon 
an adverse party at any t1me after a he~rift~ trial has been 
set written interrogatories to be answered by-a-party 
served. Interrogatories may not be served within 20 days of 
the date a-he~r±ft~-±s set for trial. The interrogatories 
shall be answered separately and fully in writing under 
oath. The answers shall be signed by the person making 
them, and the party upon whom the interrogatories have been 
served shall serve a copy of the answers on the party submitting 
the interrogatories and on the Court within 20 days after 
the service of the interrogatories unless the Court on 
motion and notice and for good cause shown lengthens or 
shortens the time.---

(2) A party may by motion and within 10 days of receipt 
of the interrogatories request the Court to order any 
interrogatories in a set or an entire set of interrogatories 
as invalid because of annoyance, expense, embarrassment, 
oppression, irrelevance, or other good cause. ~~-~he-ee~r~ 
erders-~he-±ft~erre~a~er±es-iftvai±d, The party does not have 
to answer ~he ~ interrogatories ordered invalid. 

(3) Same as existing rule. 

2.52.219 INFORMAL DISPOSITION (1) In the discretion 
of the court, informal d1sposition7-±ft-~he-disere~ieft e~ 
~he-ee~r~ 7 may-be made of a dispute or controversy by stip
ulation, agreed settlement, consent order, or default. 

2.52.222 REHEAR~N6 NEW TRIAL (1) ~he-8e~rt-wili7 

After ~he-he~rift9 a trial, the Court will issue an order or 
will issue findings of fact" and conciuslons of law and aft 
erder judgment setting forth the Court's determination of 
the disputed 1ssues. The parties to the dispute may consider 
~his the order or the judgment as a final decision of the 
Court-rDr appeal purposes. Hewever7 -a"y A party to the 
dispute may request a rehear±H9 new trial-before the Court 
within 20 days after a-~ar~y-reeeives receipt of a copy of 
the order or judgment, and if any party subm1ts a request 
for rehear±ft~ a new trial, the order or judgment issued by 
the Court shall not be considered a f1nal decis{on of the 
Court for appeal purposes. 

(2) If a request for a rehearift~ new trial is filed, 
the ~arties party requesting the new trial rehearift9 
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shall set forth specifically and in full detail the grounds 
upon which the party considers the order or judgment to be 
incorrect. If the Court denies the request for the new trial 
~efiea~ift~, the original order or judgment issued by the 
Court shall be considered the final decision of the Court as 
of the day the new trial ~ekearift~ is denied. If a new trial 
refiearift~ is granted, the matter will be scheduled set 
for trial pursuant to ARM 2.52.208. The matter will be 
determined by the testimony taken at the initial trial and 
the new trial refiea~i"~· After the new trial refiearift~ 
the Court will issue tfie-~iftai an order or findings of fact 
and conclusions of law and judgment setting forth the Court's 
determination of the disputed issues. 

(3) If a new trial refiearift~ is not requested within 
20 days after a party receives a copy of the order or judgment, 
the Court shall order the file sent to the Division of 
Workers' Compensation, subject to any order the Court may 
make in the future. 

(4) Same as existing rule. 

2.52.225 APPEALS REGARDING CRIME VICTIMS' COMPENSATION, 
OCCUPATIONAL DISEASE CLAIMS, AND SUBROGATION Subsections . 
(1) through (4) Same as existing rule. 

(5) If, before the date set for fiearift~7 trial, 
application is made to the Court for leave to present 
additional evidence, and it is shown to the satisfaction of 
the Court that the additional evidence is material and that 
there were good reasons for failure to present it in the 
proceedings before the Division, the Court may order that 
the additional evidence be presented to the Court. 

(6) The fiearift~ trial regarding the petition shall be 
set with other proceedings in accordance with ARM 2.52.208. 

(7) Same as existing rule. 
(8) ARM 2.52.222, relating to rekearift~s 7 new trials, 

applies to decisions under this rule. However, the decision 
of the Court may or may not be in the form of findings of 
fact or conclusions of law. 

3. The rationale for amending these rules is to clarify 
certain aspects of the present rules as determined by the 
Court's annual review and to conform to the Court's responses 
to comments as published in MAR Issue No. 18, dated September 
25, 1980. 

4. Interested parties may submit their data, views or 
arguments concerning these changes in writing to Workers' 
Compensation Court, 1422 Cedar-Airport Way, P. 0. Box 4127, 
Helena, Montana 59601, by November 13, 1980. 
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5. The authority of the Court to make the proposed 
changes in the rules is based on and implements 2-4-201 MCA. 

JUDGE 

cERTIFIED To THE sEcRETARY oF sTATE: @c:iotvC 7, I Cfdb 
DATE 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the repeal of) 
rule 10.16.802, concerning es-) 
tablishment of an individual ) 
district special education ) 
program ) 

To: All Interested Persons: 

NOTICE OF PROPOSED REPEAL OF 
RULE 10.16.802 (Establishing 
Special Education Program) 

NO PUBLIC HEARING CONTEMPLATED 

1. On November 15, 1980 the superintendent of public 
instruction proposes to repeal 10.16.802 concerning establish
ment of individual district special education program. 

2. The rule proposed to be repealed is on page 10.232 of 
the Administrative Rules of Montana. 

3. The agency proposes to repeal the rule because some 
of the language is a repetition of language currently in sta
tute. Some of the concepts from the rule have been included as 
part of the amendment of 10.16.801. The concepts in 10.16.802 
(1)(a)(b) concerning mandatory programs are clarified in the 
proposed amendment to 10.16.801(2)(a). The concepts in 10.16. 
802(2)(3) concerning permissive programs are clarified in the 
proposed amendment to 10.16.801(3). The concept in 10.16.802(4) 
has been transferred to 10.16.801(4). 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Shirley 
M. Miller, Office of Public Instruction, Director of Special 
Education, Helena, Montana, 59601 no later than November 13, 
1980. 

5. If a person who is directly affected by the proposed 
repeal wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make a written re
quest for a hearing and submit this request along with any 
written comments to Shirley M. Miller, Office of Public Instruc
tion, Director of Special Education, Helena, Montana, 59601 no 
later than November 13, 1980. 

6. If the agency receives a request for a public hearing 
on the proposed repeal from either 10 percent or 25, whichever 
is less, of the persons who are affected by the proposed re
peal; from the administrative code committee of the legis
lature, from a governmental subdivision or agency; or from an 
association having not less than 25 member who will be directly 
affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be over a thousand persons based on the 
number of special education personnel and parents of special 
education children in Montana. 

7. The authority of the agency to make the proposed 
repeal is based on section 20-7-402(2), 20-7-403(2)(7) MCA. 
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The rule implements sections 20-7-412, 20-7-411, 20-7-414 MCA. 

d~ 
ALVE THOMAS 
Deputy Superintendent 
Authorized Representative 

Certified to the Secretary of State ~9~/~3~0~/~8~0~----------~ 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the amend
ment of Rule 10.16.801 con
cerning establishment of a 
special education program 

To: All Interested Persons: 

NOTICE OF THE PROPOSED AMEND
MENT OF RULE 10.16.801 (Estab
lishment of Special Education 
Program) 

NO PUBLIC HEARING CONTEMPLATED 

1. On November 15, 1980 the superintendent .of public in
struction proposes to amend rule 10.16.801 concerning establish
ment of ·a special education program. 

2. The rule as proposed to be amended provides as fol
lows: 10.16.801 ESTABLISHMENT OF SPECIAL EDUCATION PROGRAM 

f~1--Ai~-aaRaiea~~ea-eaiiafeR-iR-MsH~aRa-afe-eH~i~±ea-~e-a 
ffee-a~~fB~fia~e-~~b±ie-eaHea~ieR-~feviaea-iR-~ae-ieas~-fee~fie
~ive-ee~~iR~~--~e-~ae-MaHiMHM-eH~eH~-a~~fe~fia~e7-aaRaiea~~ea--
eaiiafeRr-ifte±MaiH~-eaiiaf@H-iR-~HBiie-ef-~fiVa~e-iRB~i~H~ieftS
Bf-B~Ref-eafe-£aei±i~ieer-BRa±±-8e-eSMea~ea-wi~R-eRi~af@R-WR8-
a£e-Ae~-aaRaiea~~ea~--6e~afa~e-seaee±iH~-ef-e~Ref-feMeva±-e£--
aaRaiea~~ea-eai±a£eR-ffeM-~Re-fe~~~af-eaHea~ieRa~-eRVtfSHMeR~-
May-eee~f-BRiy-waeH-~ae-Ra~Hfe-ef-sevefi~y-e£-~ae-aaHaiea~-ie-
sMeR-~Ra~-ea~ea~ieR-iR-feM±af-eaasees-wi~a-~ae-Mse-ef-s~~~±eMeR
~afy-aias-aHa-sefvieee-eaRfte~-se-aeaievea-sa~iefae~efi±y~ 

(1) Pursuant to M.C.A. 20-7-411(1), all handicapped child
ren in Montana are entitled to a free aepropr~ate educat~on in 
the least restr1ctive setting. 

(2) Af~ef-6e~~eMbef-~ 7-±9++, ~Re The board of trustees of 
every school district must provide,--el:'-es~ab±isa-afta-lllaiJ>~aiH7 
a special education program ReFeiR-aefisea7 as defined in the 
Special Education Regulations, for handicapped ch~ldren between 
the ages of s1x and eighteen inclusive. -A£~ef-6e~~eMbef-± 7±989 7 
sMea-sefvieee-saa±±-se-~feviaea-fef-a±~-aaHaiea~~ee-eai±afeR---
se~weeR-~ae-a~ee-ef-~afee-aRa-2±-iRe±Msive~ 
Mandatory programs must be ap~roved b¥ the board of trustees and 
the superintendent of public 1nstruct~on. 

(a) Group or individual programs may be established. 
(b) T-he--bG-a-n-ef--'t-£-u&l:.-ee-&--&f--aRy A school distnct may 

meet its obligation to serve handicapped-persons by establish
ing its own special education program, or by establishing or 
participating in a cooperative special education program. 

(3) Programs may be established for handicapped children 
between the ages of 0 through 5 and nineteen through twenty one. 
Permiss~ve programs must be approved~ the board of trustees 
and the superintendent of public instruct~on. Perm~ss~ve pro
grams may be established for the purposes listed in M.C.A. 
20-7-412 (3) (a) (b )(c). 

(4) Refer to 20-7-412(3) concerning a school district's 
obligations to nonhandicapped children in a similar age group. 

(5) Refer to 20-7-412(4) M.C.A. which in some cases, 
permits an agency to contract with a school district to pro
vide services for handicapped persons. 
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3. 10.16.801 and 10.16.802 are being combined to provide 
one clear rule. Subsection (1) of 10.16.801 has been amended to 
eliminate unnnecessary repetition of statutory language. Sub
section (2) of 10.16.801 has been amended to conform to House 
Bill 624 which makes a school district's provision of special 
education programs permissive in certain cases. The rule is 
designed to clarify for which age groups special education is 
mandatory and for which ages special education is permissive 
under Montana laws. 

Subsection 2(a)(b) of the proposed amendment is a rephrase 
of 10.16.802(a)(b) and 10.16.801(3) respectively. 

Subsection ( 3) brings the provision of 10.16. 802 ( 2) into 
agreement with House Bill 624. Repetition of statutory Lan
guage has been eliminated by incorporating the list of purposes 
in 20-7-212(2)(a)(b)(c) M.C.A. 

Subsections (4) and (5) of the proposed amendment are in
cluded to draw attention to applicable portions of statutes 
which deal with the obligation to provide services to the 
handicapped. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Shirley M. Miller, Office of Public Instruction, Director of 
Special Education, Helena, Montana, 59601 no later than Novem
ber 13, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments oral
ly or in writing at a public hearing, he must make a written 
request for a hearing and submit this request along with any 
written comments to Shirley M. Miller, Office of Public Instruc
tion, Director of Special Education, Helena, Montana, 59601 no 
later than November 13, 1980. 

6. If the agency receives a request for a public hearing 
on the proposed amendment from either 10 percent or 25, which
ever is less, of the persons who are affected by the proposed 
amendment; from the administrative code committee of the legis
lature, from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be direct
ly affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be more than a thousand persons based on the 
number of special education personnel and parents of special 
education children in Montana. 

7. The authority of the agency to make the proposed 
amendment is based on section 20-7-402(2), 20-7-403(2)(7) 
M.C.A. The implementing authority is 20-7-412, 20-7-411, 
20-7-414, M.C.A. 

ALVE THOMAS 
Deputy Superintendent 
Authorized Representative 

certified to the Secretary of state ____ 9/~3~0~/_B~o __________ ___ 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the amend
ment of Rule 10.16.2004 
authorizing preschool special 
education programs 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 10.16.2004 (Preschool 
Pr·ograms) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On November 15, 1980 the superintendent of public in
struction proposes to amend rule 10.16. 2004 which authorizes 
preschool programs. 

2. The rule as proposed to be amended provides as fol
lows: 10.16. 2004 PRESCHOOL PROGRAMS 

( 1) Educat1on programs may be developed 
handicapped children age Ut~ee Q through five 
district obtains prior written approval from the 
of public instruction. 

for preschool 
providing the 
superintendent 

(~1--A~~~evea-~~~~~-~~~-fiaae~sa~~ee-ea~±a
l"eH-afe ... -

(a) ~fie-~~-~~~~~--~s-~~-BHBffi~~-~-±e~~e~-~~-~fie 
eff~ee-ef-~He±ie-~HB~l"He~~ea-~e~Hestia~-~el"ffiiBB~ea-~e-e~e~ate-a 
~~e~~affi~-~ae-lettel"-sfieH±a-e~iefly-aesel"iee-tfie-~~e~~affi7-iaea-
tif~ea~~ea-~~eeess-aHalel"-RMffiBef-ef-fiaaaiea~~~H~-eeaa~~ieHs-te
ee-~~eateat 

te7--a-~l"B~l"aM-MR~~-a~~l~ea~~eR7-Pa~t-B7-~s-te-ee-sMeffi~t~ea 
fe~-eaefi-~fefessieHal-s~aff-MeffiBel"~ 

(2) The program must be included in the district's ap
proved budget. 

(3) Preschool programs may be established for the pur
poses listed in MCA 20-7-212(2)(a)(b)(c). 

(4) Pursuant to 20-7-443, 20-7-431, and 20-7-442, M.C.A., 
financial assistance 1s ava1lable for preschool spec1al educa
tlon programs. 

(3) The rule is amended to correspond to House Bill 624 
making the school district provision of special education pro
grams permissive in certain cases. The old subsections 2(a)(b) 
are deleted because they do not accurately reflect current ap
plication procedures. 

Subsection ( 3) and ( 4) are included to draw attention to 
Montana statutes which apply to the establishment of preschool 
special education programs. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Shirley Miller, Office of Public Instruction, Director of 
Special Education, Helena, Montana, 59601 no later than Novem
ber 13, 1980. 

6. If the agency receives a request for a public hearing 
on the proposed amendment from either 10 percent or 25, which
ever is less, of the persons who are affected by the proposed 
amendment; from the administrative code committee of the legis
lature, from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly 
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affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be more than a thousand persons ba~ed on the 
number of special education personnel and parents of special 
education children in Montana. 

7. The authority of the agency to make the proposed 
amendment is based on section 20-7-402(2), 20-7-403(2)(7) MCA. 
The implementing authority is 20-7-443, 20-7-442, 20-7-412, 
20-7-414, 20-7-431 MCA. 

ALVE THOMAS 
Deputy Superintendent 
Authorized Representative 

Certified to the Secretary of State 9/30/80 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of rules 10.16.801 (Establish-) 
ment of Special Education Pro-) 
gram) and 10.16.802 (Estab- ) 
lishment of Individual Dist- ) 
rict Special Education Pro- ) 
gram) and 10.16.2004 (Pre- ) 
school Programs). ) 

To: All Interested Persons 

NOTICE OF VACATION OF MAR 
NOTICE NO. 10-2-26, 10-2-27, 
10-2-28 

1. On July 17, 1980 the superintendent of public instruc
tion published a notice of proposed amendment of rules 
10.16.801, Establishment of Special Education Program, 
10.16.802, Establishment of Individual District Special Educa
tion Program and 10.16.2004, Preschool Programs, at pages 2166 
to 2171 of the 1980 Montana Administrative Register, Issue No. 
13. 

2. The superintendent vacates the above mentioned 
notices. Amendments to 10.16.2004 and 10.16.801 are noticed in 
this register. A notice of repeal for 10.16.802 lS also 
noticed in this register. The applicable notice numbers are 
10 ·2-26, lo-2-27, ro-2-28. 

ALVE THOMAS 
Deputy Superintendent 
Authorized Representative 

Certified to the Secretary of state 9/30/80 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the amend
ment of Rules 10.44.201(6), 
10.44.202(2)(d) and 
10.44.202(3) specifying cri
teria for eligibility of vo
cational education programs 
for weighted cost funding. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF RULES 
10.44. 201 AND 10.44. 202 FOR 
VOCATIONAL AGRICULTURE IN 
SECONDARY SCHOOLS 

1. Following is the schedule of public hearings to con
sider the amendment of rules 10.44.201 and 10.44.202. 

DATE TIME SITE CITY 

11/17/80 7:30 p.m. Custer county HS Library Miles City 
11/17/80 7:30 p.m. Room 102, C.M. Russell HS Great Falls 
11/18/80 7:30 p.m. High School Auditorium Wolf Point 
11/18/80 7:30 p.m. 2nd Floor Auditorium -

Livingston Middle School Livingston 
11/18/80 7:30 p.m. Lecture Room, Polson HS Polson 

2. The proposed amendments replace present rules 10.44. 
201(6); 10.44.202(2)(d) and 10.44.202(3) found in the Admini
strative Rules of Montana. As proposed, the amendments provide 
local boards of trustees more control over the scheduling of 
vocational agriculture programs and of travel funds provided 
instructors for supervising students summer programs. They 
also make Future Farmers of America Chapter activities an 
integral part of an approvable program, but make student parti
cipation in Future Farmers of America optional for students. 
Further, the proposed amendments enable the superintendent of 
public instruction to reduce funding for approved programs of 
less than ten and one-half (10\) months duration. 

3. The rule as proposed to be amended provides as fol-
lows: 

10.44.201 GENERAL REQUIREMENTS. (l) The program's pri
mary objective may be that of developing skills leading to em
ployment as well as advanced vocational training. 

(2) Specific objectives shall be defined for skills to be 
developed and related to a specific occupation by U. s. Office 
of Education course code number. 

(3) The program shall be based on the vocational educa
tion need of students in the area. A needs assessment shall be 
made during initial planning. Program information shall be 
projected for a five-year period. 

(4) Programs must be developed and conducted in consulta
tion with an advisory committee. The committee shall include 
members of both sexes from business, industry and labor. It 
should represent a cross section of men and women active in the 
occupation. Minorities residing in the area served by the com
mittee must be represented appropriately. 
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( 5) Instruction shall be based on an analysis of the 
skills and knowledge required in the occupation. 

(6) The program m~e~ shall develop leadership and charac
ter through activities that accommodate ~fie students' transi
tions from school to jobs. -~ea~~eaa~-e~~aeR~-eF~aRiea~ieRe-
(F~~~Fe-F~~me~s-~-~-~-~~-aa~-Bie~Fib~~ive-Ea~ea~ieR---
8±~be-e{-AmeFiea-fB68A~-aFe-Fe~~iFea-{eF-VSea~ieRa±-a~Fie~±~~Fe 
asa-maFke~is~-asa-aie~FiB~~ive-ea~ea~ieHT--6~Maea~-eF~aRiea---
~ieae-aFe-fii~fi±y-FeeemmeRaeaT- All students vocational organi
zations are considered to be an integral part of vocat1onal ed
ucation instruction. 

( 7) Prov1s1on shall be made for vocational guidance and 
shall include, but not be limited to, occupational information 
and career counseling. 

(8) Students shall be selected for enrollment on the 
basis of their interest in the occupation and their ability to 
profit from the instruction. Prerequisite courses shall be re
quired which provide students with information and experiences 
to make sound choices of occupations and advanced training. 

(9) Instructors shall be occupationally competent and 
certified in the vocation to be taught. 

(10) Instructional equipment and facilities shall be com
parable to those used in the occupation; adequate for the main
tenance of acceptable educational, health and safety standards; 
and capable of accommodating male, female and handicapped stu
dents. 

( 11) Provisions shall be made for job placement, annual 
follow-up of program completers and program evaluation. 

(12) The maximum number of students per class shall be de
termined by the work being done, equipment being used, ease of 
supervision, safety factors, space and resources available, and 
the need for individual student instruction. Class size maxi
mums are given for each program under its specific require
ments. Approval for a larger class must be obtained in advance 
and will be granted only when evidence that adequate provisions 
have been made to ensure that the larger number will not hinder 
the success of the program. Deficiencies in some cases may 
dictate a small number of students per class. 

( 13) Programs shall be planned with regard for how they 
will relate to other employment and training programs conducted 
in the area. 

( 14) Provisions shall be made to ensure equal access to 
all programs by female, male and handicapped students; to 
review, evaluate and replace sex-biased learning materials; to 
make facilities and equipment available for all students; to 
provide guidance and counseling, especially for students choos
ing to enter non-traditional occupations; and to seek job 
placement dependent on the students' abilities, needs and 
interests rather than on cultural or sex stereotypes. Applica
tions shall describe procedures in effect or ones that will be 
put into effect to ensure that these requirements are met. 

(15) The school shall participate in the Montana Vocation
al Education Information System by providing information as re
quired. 

( 16) Each program shall conduct a yearly self-evaluation 
and submit a copy to the office of public instruction. The 
program shall cooperate with the office of public instruction 
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in a thorough team evaluation which shall be conducted at least 
every five years. 

(17) Local educational agencies shall use vocational ed~
cation funds to supplement (add to, enhance) local funds to 
improve vocational programs. Funds will not be approved when 
it has been determined that supplanting (replacing) of local 
funds will occur. A school shall not decrease the amount spent 
in the vocational programs from one year to the next, figured 
either on an aggregate or per student basis, unless "unusual 
circumstances" exist, such as large expenditures in previous 
years for equipment. 

( 18) Accounting procedures must use standard school ac
counting codes. A yearly certified expenditure report will be 
submitted showing the actual expenditure of funds compared to 
the last approved budget. Records will be kept locally for 
audits. These records will include invoices, purchase orders, 
warrant numbers and other documents. Records for funded pro
grams by six-digit course codes will be separated from non
funded programs. (History: Sec. 20-7-301(7) MCA; IMP, Sec. 
20-7-303 MCA; NEW, 1979 MAR pp. 1130-1143, Eff. 9/28/79, AMD, 
1980 MAR p. 134~ff. 1/18/80.) 

10.44.202 AGRICULTURE EDUCATION PROGRAMS. (1) The Uni
ted States Off~ce of Educat~on course codes for Agriculture 
Education programs are: 

(a) 01.0100 Agriculture Production 
(b) 01.0200 Agricultural Supplies and Services 
(c) 01.0300 Agricultural Mechanics 
(d) 01.0400 Agricultural Products 
(e) 01.0500 Ornamental Horticulture 
(f) 01.0600 Agricultural Resources 
(g) 01.0700 Forestry 
(2) All students enrolled in vocational agricultural 

classes 9-12 are required to plan and conduct occupational ex
perience programs under the direct supervision of a vocational 
agriculture teacher. 

(a) The duration of programs shall be two or more years, 
with four years recommended. 

(b) Classes shall meet a minimum of 270 minutes per week. 
Longer blocks of time are encouraged at the eleventh- and 
twelfth-grade level. 

(c) The maximum class size per instructor shall be twenty 
students. Student-teacher ratio shall not exceed 60 to 1. 

(d) Instructors shall hold a Montana class 1, 2, or 5 
teaching certificate with endorsement in agriculture (61). The 
instructor must have had one year of agricultural occupational 
experience within the past five years. -~ravei-fHHas-mHs£-ae-
previaea-ay-£ae-ais~rie£-iH-aaa~~ieR-£e-£8e-iRS~FHe£eF~s-saiaFy 
~B-eraeF-~8a£-£8e-£eaeser-may-sHpervise-aHa-eeeraiHa£e-£8e-ee-
eHpatieHai-eHperieHee-p8aee-ef-~ae-~re~Fam~ Travel funds should 
be provided by the local district in accord w~th district policy 
so that the instructor may supervise and coordinate the occupa
tional experience phase of the program. ~~~~~~~~~-ae
em~ieyea-~~-~~~~-~H-eHa-eHe-saif-meH£ae7-w~£a-a£---
leas£-~&H~-~~~-~-eft8-ef-~se-seseei-yeaF-aHa-twe-weeks-
befere-~8e-~~-~-~-~fte&~-year-te-sHpeFvise-£se-e~HaeHte
eeeH~at~eHai-ex~er~eHee-pre~Fams~ It is strongly recommended that 
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vocational agriculture/agribusiness programs be conducted for a 
minimum of ten and one-half months. That portion of the pro
gram conducted during the summer, if a summer program is deemed 
appropriate and necessary to meet the needs of local vocat~onal 
agriculture students, shall be scheduled by the local board of 
trustees to best meet these students' needs. All port~ons of a 
vocational agriculture program must be superv~sed by an ~nstruc
tor gual~f~ed in vocational agriculture. Because the funding 
level for vocational agr~culture was based on the add~tional 
cost of a one and one-half month extenstion of teach~ng con 
tract(s), any board of trustees offer~ng less than a one and 
one-half month extended ~nstructor( s) contr·act will receive a 
lower level of state re~mbursement for an approved vocat~onal 
agriculture program. 

10.44.202(3) Future Farmers of America (FFA) MHS~-ee-eeR-
8He~e8-as-~aF~-ef-~Re-~FS~Fam7-serv~ee-as-aR-ae~~v~~y. is an in
tegral part of vocational agriculture/agribusiness program. 
Student membersh~p ~n FFA is left to the discret~on of the indi
vidual student. The ~eaeser ~nstructor of vocat1onal agr~cul
ture I agr~business shall serve as advisor to the local FFA 
Chapter. ~~-~~~~~-¥&ea~~eaa}-a~r~eH±~Hrefa~F~eHS~Ress
MHS~-maift~6iR-~-~~~r-~R-~ee8-s~aR8~R~-w~~R-~Re-s~a~e
oa~-~~~-~~~-er~aR~sa~~SRST It is strongly recommended 
that all ~rograms of secondary vocational agriculturejagribusi
~ ma1ntain a functional FFA chapter 1n good standing with 
the state and national FFA organizations. (History: Sec. 
20-7-301(7) MCA, IMP, Sec. 20-7-303 MCA; NEW 1979 MAR pp. 
1130-1143, Eff. 9/28/79, AMD 1980 MAR p. 13~ Eff. 1/18/80.) 

4. The superintendent is proposing these amendments in 
compliance with rules 1.3.205 and 10.2.101 providing for agency 
response to petition for rulemaking. In accordance with 1. 3. 
206 (c) i.e., the superintendent has initiated ru1emaking pro
cedures in accordance with the Administrative Procedures Act. 
This action is taken in response to petitioners' claims that 
the rules conflict with duties and responsibilities assigned 
local boards of trustees by law, particularly the responsibil
ity for setting the terms of teacher contracts and rates for 
travel reimbursement for personnel in school districts. The 
petitioner further claims that rule 10.44. 202 ( 3) exceeds the 
superintendent's rulemaking authority in mandating an extra
curricular activity. The proposed amendments result from the 
superintendent's efforts to resolve these claims through in
formal procedures. 

5. Interested persons may present their data, views or 
agruments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dr. Larry 
Key, Administrator, Department of Vocational and Occupational 
Services, Office of Public Instruction, State Capitol, Helena, 
Montana 59601. 

6. The following persons will preside at the hearings: 
Dr. Larry Key, Ms. Betty Lou Hoffman and Mr. Larry Johnson. 
The address for each is as follows: Office of Public Instruc
tion, State Capital, Helena, MT 59601. Dr. Key will preside 
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at Great Falls and Polson; Mr. Johnson, at Miles City and Wolf 
Point; and Ms. Hoffman, at Livingston. 

7. The authority of the superintendent of public in
struction to make the proposed amendment is based on section 
20-7-301(7) MCA and the rules implement section 20-7-303 MCA. 

PHI~ARD, JR. , 
Authorized Representative 
OFFICE OF PUBLIC INSTRUCTION 

Certified to the Secretary of State ~M 1 z 1 fi'O 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 10.57.105 Certification 
of Non-Citizens. 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMEND~ENT 
OF RULE 10.57.105 

NO PUBLIC HEARING CONTE~LATED 

l. On December 8, 1980, the Board of Public Education oro
poses to amend Hule 10.57.105, Certification of Non-Citizens~ 

2. The rule proposed to be amended provides in summary that: 
10.57.105 CERTIFICATION OF NON-CITIZENS (l) remains the 

same. 
(2) (a) remains the same. 
(2) (b) Limitations: A maximum of five (5) years of class 5 

certification is allowed under State Board of Public Education 
policies. Candidates who have held class 5 provisional certi
fication for five (5) years and have not beeeffle B"±~ee S~a~e5 
e±~±~e"5 formally applied to become United States citizens will 
not be eligible for further Montana certification until such time 
as they are granted citizenship. A non-citizen who has formally 
applied for citizenship and has not rece~ved ~t wrthrn-one year 

.from the date of application, shall provide evidence to the 
board of public education of the reasons that citizenshi has 
not een obta~ned before further certif~cat~on can be considered. 

(3) Class 5 provisional (specialist) certificate may be 
issued to an applicant qualified for class 6 certification except 
for United States citizenship. No more than four (4) renewals of 
the class 5 will be granted unless the procedure for citizenship 
in (2) (b) is followed. If coursework is needed in addition to 
citizenship to qual1fy for a class 6, that coursework must be 
completed before the first class 5 renewal can be processed. 
Subsequent renewals will be for citizenship only. Upon attain
ing the necessary coursework and citizenship, the applicant may 
apply for the class 6 certificate. 

3. This rule is proposed to be amended because it presently 
does not provide for waivers if a person has not been granted 
citizenship due to procedural delays or other reasons when he 
has expressed a willingness to obtain citizenship. 

4. Interested parties may submit their data, views or argu
ments concerning the proposed amendment in writing to Chairman 
rJJarjorie \\1. King, Board of Public Education, 33 South Last Chance 
Gulch, Helena, Montana 59601, at any time prior to November 17, 
1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Chairman Marjorie \\1. King, Board of Public 
Education, 33 South Last Chance Gulch, Helena, Montana 59601, no 
later than November 17, 1980. 

MAR Not1ce No. 10-3-26 19-10/16/80 



-2703-

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code committee of the legis
lature; from a governmental subdivision or ag.ency; or 'fr.om an 
association having not less than 25 mewbers who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Register. 
Ten percent of those persons directly affected has been deter
mined to be one (1) person based on approximately ten (10) non
citizens presently holding class 5 provisional certificates. 

7. The authority of the agency to make the proposed 
amendment is based on Section 20-2-121, 20-4-102 MCA; H!P, 
20-4-105, MCA. 

19-10/16/80 

CHAIRMAN 
DUCAT ION 

BY:~~ 
A~ to the Board 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

) 
) 
) 
) 

NOTICE OF PROPOSED REPEAL 
OF ARM 16.10.1002 

[formerly 16-2.14(2)-Sl4140] 

In the matter of the repeal 
of rule 16.10.1002 [formerly 
ARM 16-2.14(2)-Sl4140] 
relating to railway stations 
and cars ) (Railway Stations and Cars) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On November 17, 1980, the department proposes tore
peal rule 16.10.1002 (formerly 16-2.14(2)-Sl4140) relating to 
railway stations and cars. 

2. The rule proposed to be repealed can be found on 
pages 16-461 through 16-474 (formerly 16-92 through 16-95) of 
the Administrative Rules of Montana. 

3. The rule is proposed to be repealed because it is 
obsolete for all practical purposes. The number of passenger 
railway stations in Montana has decreased to a point where it 
would be impractical and inappropriate to maintain and imple
ment a program for inspection, and there is no longer a need 
for state regulation of passenger cars since they are under 
the control of the federal government. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed repeal in writing to 
Robert L. Solomon, Department of Health and Environmental 
Sciences, Cogswell Building, Capitol Complex, Helena, MT., 
59601, no later than November 14, 1980. 

5. If a person who is directly affected by the proposed 
repeal wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written re
quest for a hearing and submit this request along with any 
written comments he has to Robert L. Solomon at the above 
address no later than November 14, 1980. 

6. If the department receives requests for a public 
hearing on the proposed repeal from 10% or 25, whichever is 
less, of the persons directly affected; from the Administrative 
Code Committee of the Legislature; from a governmental sub
division or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will 
be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be more than 25 persons. 

7. The authority of the department to repeal the proposed 
rule is based on section 50-1-203, MCA. 

A. C. KNIGHT, M.D., Director 

Certified to the Secretary of State October 7, 1980 
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BEFORE THE BOARD OF HEALTH AND ENVIRON~ffiNTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rules 16.42.103 and 
16.42.104, regulating laser 
energy restrictions and 
threshold limit charts 

NOTICE OF PUBLIC HEARING 
ON REPEAL OF RULES 

ARM 16.42.103 and 16.42.104 
(Laser Energy Restrictions, 

Threshold Limit Charts) 

TO: All Interested Persons 

1. On November 21, 1980, at 9:00a.m., or as soon there
after as the matter can be heard, a public hearing will be held 
in the auditorium of the Montana State Department of Highways 
building, at 2701 Prospect Avenue, Helena, Montana, to consider 
the repeal of rules 16.42.103 and 16.42.104. 

2. The rules to be repealed can be found on pages 16-2402 
through 16-2439 of the Administrative Rules of Montana. 

3. Rule 16.42.103 is proposed to be repealed because 
the Department of Health and Environmental Sciences' Occupational 
Health Bureau, the agency responsible .for administering it, does 
not have the resources to keep up with the state of the art of 
lasers and because the federal government may exercise its 
jurisdiction to regulate lasers. Rule 16.42.104 is proposed 
to be repealed because the threshold limit charts presently found 
in that rule would generally be incorporated by proposed ~
ments noticed out today, into rules 16.42.101 and 16.42.102 with 
the exception of the charts pertaining to lasers. Rule 16.42.103 
is proposed to be repealed and therefore the threshold limit 
charts for lasers in rule 16.42.104 should also be repealed. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written data, 
views, or arguments may also be submitted to c.w. Leaphart, Jr., 
1 N. Last Chance Gulch, Helena, Montana, no later than Novem
ber 15 1980. 

5. C. W. Leaphart, Jr., has been appointed to preside 
over and conduct the hearing. 

6. The authority of the Board to repeal these rules is 
based on sections 50-70-106, 50-70-113, MCA, implementing 
sections 50-70-103, 50-70-106 and 50-70-113, MCA. 

nL__, 
/JoHN F. 

By~fr t:~~ J/~o 
RITA ANN SHEEHY 

Certified to the Secretary of State October 7, 1980 
--~~~~~~~--
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 16.42.101 regulating 
occupational noise 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

OF RULE 16.42.101 
(Occupational Noise} 

1. On November 21, 1989, at 9:00a.m., or as soon there
after as the matter can be heard, a public hearing will be 
held in the auditorium of the Montana State Department of 
Highways building, at 2701 Prospect, Helena, Montana, to con
sider the amendment of ARM 16.42.101. 

2. The proposed amendment replaces present rule 16.42.101 
found in the Administrative Rules of Montana combining it with 
applicable parts of rule 16.42.104. 

3. The rule is proposed to be amended as follows: 

16.42.101 OCCUPATIONAL NOISE ·H+--Ne-J3eFseft-sfiall 
eaHse7-sH££er7-a±±ew7-e~-J3ermi~-neise-eHJ3esHre-e~-eKJ36SH~es 
~e-any-werke~-emp±eyed-a~-any-we~k-J3leee-wfiiefi-eKeeed-~fiese 
~a±~es-±is~ed-in-See~ie!'I-A7-~ab±e-f-e£-~fie-U~fi~esfield-bimi~ 
Vai~es-e£-Pfiysieai-A~en~au~ 

~~t--Wfien-any-we~ke~-emp±oyed-at-any-we~k-piaee-is-s~b
jeeted-te-neise-ie~eis-exeeedin~-tfiese-iisted-in-~able-f-e£ 
~he-ll~fi~esheld-bimit-Vai~es-e£-Pfiys±eai-A~en~su,_£easibie 

administ~at±~e-e~-en~inee~±n~-eon~~ei-shali-be-~tii±zed~--f£ 
a~efi-eent~els-fa±i-to-red~ee-sennd-ie~eia-witfiin-the-ie~eis 
ef-said-~abie-f 7-persenai-preteet±~e-eq~ipment-shaii-be-pre
Yided-and-Hsed-te-rednee-neise-ieveis-withil'l-tfie-le¥els-±ftdi
eated-ift-~ebie-f~ 

(1} The purpose of this rule is to establish maximum 
noise exposure levels that represent cond~t~ons under wh~ch 
~t is believed that nearly all workers may be repeatedly 
exposed without adverse effect on the ability to hear and 
understand normal speech. The public should note that th.,_ 
United States Occupational Safety and Health Act (OSHA) may 
have pre-empted the application of this rule to some work 
places. 

(2) As used in this rule, the following definitions 
~ 

(a) "ANSI" means the American National Standards Insti-
tute of 1430 Broadwa , New York, New York, 10018. 

Cont~nuous no~se means t ose var~at~ons of noise 
levels that involve maxima at intervals of one per second or 
less. 

(c) "Impact or impulsive noise" means those variatio1_1~ 
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of noise levels that involve maxima at intervals of greater 
than one per second. 

(3} For purposes of determining compliance with this 
rule, noise levels shall be determined by a sound level meter 
satisfactory to the department which operates on the decibels 
A-weighting network (dbA) with slow meter response. Inquiries 
as to whether a particular meter is satisfactory may be 
answered by contacting the Occupational Health Bureau. 
Environmental Sciences Division, Montana Department of Health 
and Environmental Sciences. Cogswell Building. Capitol Com
plex, Helena. Montana, 59601. telephone 449-3671. 

(4} No person may cause or permit the exposure of any 
worker employed at any work place to noise levels in excess 
of the maximum noise exposure levels listed in subsection (6} 
of this rule 

(5l When any worker employed at any work place is ex
posed to noise levels exceeding those listed in subsection (6) 
of this rule. feasible administrative or engineering controls 
shall be utilized by the employer to reduce the noise levels. 
If such controls fail to reduce the worker's exposure to noise 
levels within the maximum permissible noise exposure leyels 
listed in subsection f6l of this rule. personal hearing pro
tective eQuipment shall be provided by the employer to the 
Worker and used to reduce the nojse exposure leyel tO within 
the maximpm permjssihle noise exposure leyels listed in sub
section f6l of this rule. 

(6) The maximum permissible noise exposure levels to 
which a worker may be exposed are as shown in the follow~ng 
table: 

Continuous or Intermittent 
Duration per day in hours 

8 
6 
4 
I 
2 
I l/2 
1 

an 
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fractions: c 1/T 1~2~2 ... Cn~ exceeds unity (l), then 
the mixed exposure sfiouid be considered to exceed the maximum 
permissible exposure rate. Cn indicates the total time of 
exposure at a specified noise level, and T indicate§ the total 
time of exposure permitted at that level. nNoise exposures of 
less than 90 dbA do not enter into .the above calculations. No 
worker may be exposed to continuous noise in excess of 115 dbA 
for any duration. 

(c) A worker's exposure to impact or impulse noise shall 
not exceed 140 decibels (dbl\) peak sound pressure level. 

4. The Board is proposing to amend this rule at the re
quest of the Department's Occupational Health Bureau in order 
to clarify the application of the existing rule and combine 
the table from ARM 16.42.104 dealing with threshold limit 
values for noise into one rule. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, view or arguments may also be submitted to c. W. Leaphart, 
Jr., lN. Last Chance Gulch, Helena, Montana, no later than 
November 17, 1980. 

6. c. W. Leaphart, Jr., lN. Last Chance Gulch, Helena, 
Montana, has been appointed by the Board to preside over and 
conduct the hearing. 

7. The authority of the Board to make the proposed 
amendment is based on sections 50-70-106, 50-70-113, MCA, and 
the rule implements section 50-70-113 and 50-70-103(8), MCA. 

Certified to the Secretary of State October 7, 1980 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 16.42.102 regarding 
occupational air contaminants 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

OF ARM 16.42.102 
(Occupational Air 

Contaminants) 

1. On November 21, 1989, at 9:00a.m., or as soon there
after as the matter can be heard, a public hearing will be 
held in the auditorium of the Montana State Department of 
Highways building, at 2701 Prospect, Helena, Montana, to con
sider the amendment of ARM 16.42.102. 

2. The proposed amendment replaces present rule 16.42.102 
found in the Administrative Rules of Montana. The proposed 
amendment will update the Montana standards and bring them into 
conformity with regulations of the United States Occupational 
Safety and Health Act. 

3. The rule is proposed to be amended as follows: 

16.42.102 OCCUPATIONAL AIR CONTAMINANTS ~±+-Ne-~e~aeH 
eha±±-ea~ee7-aHfle~7-a~4ew7-e~ pe~mi~-aft eMpeeH~e-e~-eMpee
~~ee-~e-afty-wer~er-emp~eyed-a~-afty-we~k-p~aee-by-iftfta~a~ieft7 
lftgee~ieft7 -ekift-aheerp~ieft7-er-een~ae~-~e-any-ma~e~iai-er
eHbe~anee-a~-a-eeneen~ra~ien-abe~e-~heae-apeei£ied-ift-~abie-ff 
e£-~he-ll~hreaheid-bimi~-Vaiaea-e£-Airhorne-€eft~amiftan~a~~ 

~~t--~e-aehie~e-eempiiaftee-wi~h-~abie-ff-e£-the-~~hreah
o±d-bimi~-Veiaea-e£-Airborne-€entaminan~a~,-£eaeibie-adminia
~ra~i~e-or-eftgifteering-eentreia-maat-firat-be-de~ermined-and 
impiemeft~ed-in-aii-eaeea~--fn-eaaea-where-pretee~i~e-e~aipment 
ia-aiae-neeeaaary,-±t-ehaii-be-pro~ided-£er-and-need~--Pretee
~i~e-eqHipmen~-maet-be-appro•ed-by-a-eempetent-±ndae~riai 
hygienie~-er-e~her-teehftieaiiy-~aai±£±ed-eearee7 

(1) The purpose of this rule is to establish maximum 
threshold I~m+t values for a~r contam~nants under which it is 
believed that nearly all workers may be repeatedly exposed day 
after day without adverse health effects. 

Cal The public is advised that regulations adopted by 
the United States Secretary of Labor pursuant to the federal 
Occupational Safety and Health Act (OSHA) may have pre-empted 
the application of some of these standards to certain workers 
in Montana. For those air contaminants for which an OSHA 
standard has been adopted, the OSHA standard applies to all 
workers in Montana except workers of state and local govern
ments whose coverage is excluded by federal law and those 
workers whose work place is not of sufficient size to sUbject 
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it to OSHA. For those air contaminants for which no OSHA 
standard has been adopted, the threshold limLt values adopted 
by thLs rule apply to all workers Ln Montana. 

(b) Threshold l1m1t values for air contaminants are 
established Ln this rule as ceLlLng ("c") values, or as time
weLghted average values. 

{2) As used in this rule, the following definitions 
appl in addition to those in section 50-70-103, MCA: 

a) "ANSI" means the AmerLcan NatLona Stan ar s 
tute, of 1430 Broadwa , New York, New York, 10018. 

b "CeLlLn value or an aLr contaml.nant receded b 
means that for that air contaminant a thres old limLt 

value has been established in this rule which value cannot 
be exceeded at any time, even briefly. 

(c) "mg/m3" means approximate milligrams of particulate 
per cubic meter of air. 

(d) "mppcf" means millions of particles per cubic feet 
of air based on impinger samples counted by Light-field 
technics. 

(e) "ppm" means parts of vapor or gas per million parts 
of contaminated air by volume at 25° Celsius and 760 mmHg 
pressure. 

{f) "Time weighted average value" means that for an 
air contaminant for which such threshold limit value has 
been established in an 8-hour work shift a worker may be 
exposed to a single brief concentration which exceeds this 
value so long as the average 8-hour cumulative exposure as 
computed by the formula in subsection (4) does not exceed 
this value. 

(3) When any worker employed at any work place is or 
would be exposed to an air contaminant exceeding the threshold 
limit values of this rule, the employer shall determine and 
implement feasible administrative or engineering controls 
first to reduce the air contaminant levels. If such controls 
fail to reduce the worker's exposure to air contaminant levels 
within the threshold limit values of this rule, personal pro
tective equipment shall be provided by the employer for the 
worker and used to reduce the worker's exposure to air contam
inants within the levels permitted by this rule. All personal 
protective equipment used for purposes of this rule must be 
approved for each particular use by a competent industrial 
hygienist or other technically qualified person. Whenever 
respirators are used as personal protective equipment, they 
must be satisfactory to the department. Questions as to 
whether respirators are satisfactory may be answered by con
tacting the Department's Occupational Health Bureau, Cogswell 
Building, Capitol Complex, Helena, Montana, 59601, phone 
449-3671. 

(4) A worker's exposure to any air contaminant listed 
in Tables I, II, or III of this rule shall be limited in 
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accordance with the requirements of this subsection. The ex-
posure of a worker is to be calculated in relation to a single 
air contaminant and also in relation to a combination or mix-
ture of air contaminants in an 8-hour period. 

tal An employer shall use the following formula to com
pute a worker's cumulative or time weighted average exposure 
to a single air contaminant during an 8-hour work shift: 

(i} E - CaTa + CbTb + ••.• CnTn/8. "E" is the eguiva
lent exposure for the working shift; "C" is the concentration 
during any period of time T where the concentration remains 
constant; and "T" is the duration in hours of the exeosure at 
the concentratUmc. An employer shall not allow the value of E 
to exceed the 8-hour time weighted ayerage limit in Tables I, 
II or III of this rule for the material involved. 

!iil To illustrate the formula prescribed in subsec-
tion (i), note that isoamyl acetate has an 8-hpur time weighted 
average limit of 100 ppm in Table I, Assume that an employee 
is subiect to the following exposure: 2 hours exposure at 150 
ppm; 2 hours exposure at 75 ppm; 4 hours exposure at 50 ppm. 
Substituting this information in the formula. we have 2 x 50 + 
2 x 75 + 4 x 50/8 - 81.25 ppm. Since 81.25 ppm is less than 
100 ppm. the 8-hour time weighted ayerage limit. the exposure 
is acceptable. 

!bl An employer shall use the following formula to com
pute a worker's cumulative or time weighted ayerage exposure 
to a mixture or combination of air contaminants during an 
8-hour work shift: 

ppm 
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t•!: as the exposure to a mixture of substances according to the 
formulas stated in subsection (4). 

(.a) The threshold limit values in Table I of th,is ~ule 
are to be interpreted as follows: 

(i) A worker's exposure to any air contami,nant in 
Table I, the name of which is preceded by a "C", e.g., C Baran 
trifluoride, shall at no time exceed the threshold limit value 
listed which is expressed as a ceiling value for that air 
contaminant, 

i!il A worker's exposure to any material in Table I, 
the name of which is not preceded by a "C", shall not exceed 
the threshold limit value which is expressed as an 8-hour time 
weighted average. 

(b) The threshold limit values in Table II of this rule 
are to be interpreteg as follows: 

<il A worker's exposure to any air contaminant l,isted in 
TabJe II. in any 8-bour work shift of a 40-hour work week. 
shall not exceed the 8-honr time wejghteg average limit given 
for that air nmtam in ant in Table II • 

(iil A worker's exposure to an air contaminant listed. in 
Table II shall not e~ceed at any time during an 8-hour shift 
the acceptable ceiling concentration limit given for an air 
contaminant in Table II. except for a time period, and up to 
a concentration not exceeding the maximum duration and concen
tration allowed in the column under "acceptable maximum peak 
above the acq~ptable ceiling concentration for an 8-hour shift." 

<iiil To exemplify subsection (i) and (ii), during an 
a-hour shift. a worker may be exposed to a concentration of 
Benzene above 25 ppm, but never above 50 ppm, only for a maxi
mum period of 10 minutes. Such exposure must be compensated 
by exposures to concentrations less than 10 ppm so that the 
cumulative exposure for the entire 8-hour work shift does not 
exceeo a time weighteg ayerage of 10 ppm. 

(c) The threshold limit values in Table III of this rule 
are to be interpreted as follows: 

(il A worker's exposure to any air contaminant listed 
in Table III, in ~ny 8-hour work shift of a 40-hour work week, 
shaJl not exceeo the 8-bour time weighted average limit given 
for that air contaminant in Table III. 

(iil For respirable quartz of crystalline silica, the 
percentage of crystalline silica in the formula for mppcf is 
the amount determined from airborne samples, except in those 
instances in which other methods have been shown to the depart
ment's satisfaction to be applicable. 

t.iiil For respirable guartz of crystalline silica, both 
concentration and percent quartz for the application of the 
l,imit of mg/m3 are to be determined from the fraction passing 
a size-selector with the following characteristics in Table A 
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TABLE A 
Aerodvnamics diameter Percent passin~ 
(unit density sphere) ~elector 

2 ll 
b..s. ll 
hl 2.Q. 
h.!!. 2S. 

JJl. a. 
(iv) For non-asbe8tos forms of talc for silicates, the 

mppcf threshold lLmit value is to be used where less than 1% 
quartz exists but if greater than 1% guartz exists, the quartz 
threshold limit value in Table III is to be used, 

(v) For all types of asbestos, the fibers per cubic 
centimeter level in Table III is to be determined by using 
the membrane filter method at 400 to 450 x (magnification) 
(4 millimeter ob'ective with hase contrast illumination. 

vi An mppcf measurement may e converted into million 
~articles per cubic meter and particles per C.C. by multiplying 
1t by a factor of 35.3. 

(d) The threshold limit values for air contaminants are 
listed 1n the follow1ng tables: 

[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefore is not underscored.) 

Air Contaminant 

Abate . . . . . . 
Acetaldehyde. . . 
Acetic acid ... 
Acetic anhydride. 
Acetone . . . . . 
Acetonitrile ... 

TABLE I 

Acetylene dichloride, see 1, 2-
Dichloroethylene 

Acetylene tetrabromide. 
Acrolein.· ..•... 
Acrylamide - Skin . . 
Acrylonitrile - Skin. 
Aldrin - Skin . . . . 
Allyl alcohol - Skin. 
Allyl chloride. . . . 
C Allyl glycidyl ether (AGE). 
Allyl propyl disulfide .... 
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ppm mg;m3 

15 
200 360 

10 25 
5 20 

1,000 2,400 
40 70 

1 14 
0.1 0.25 

0.3 
20 45 

0.25 
2 5 
1 3 

10 45 
2 12 
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[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefore is not underscored.] 

TABLE - Continued 

Air Contaminant 

2-Aminocthanol, see Ethanolamine 
2-Aminopyridine . . . . . . 
Am.-nonia ..... . 
Ammonit:~; sulfamate (Ammate) 
n-,\myl acotale .. 
sec-Am,-l aceta tc. . . . . . 
Aniline - Skin ...... . 
Anisidlno (o -p-isomers) - Sk~n 
!lntitr1on;· and compounrls (as Sb). 
A~TC (alpha naphthyl thiourea). 
Arsenic and comnounds (as As) 
Arsirw. . · ..... . 
Azinnhns-methvl - Skin .. . 
Darl~m (solubie compounds). 
p-O~nzoquinone, see Quinone 
Oenzo~:l peroxide . .. . 
Benzyl chloride ..... . 
Biphenyl. see Diphenyl 
Bisphenol A, see Diglvcidyl ~~~er 
Boron oxide . . . . 
Boron tribromide .. 
C Boron trifluoride 
Bromine ...... . 
Bromine pentafluoride 
Bromoform - Skin ... 
Butadiene (1,3-butadiene) 
Butanethiol, see Butyl mercaptan 
2-Butanone ............ . 
2-Butoxy ethanol (Butyl Cellosolve) -
Skin .......... · .. 

Butyl acetate (n-butyl acetate) 
sec-Butyl acetate . 
tert-Butyl acetate. 
Butyl alcohol . . . 
sec-Butyl alcohol . 
tert-Butyl alcohol. 
C Butylamine - Skin 
C tert-Butyl chromate (.as Cr03) - Skin. 
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ppm 

0.5 
50 

100 
125 

5 

0.05 

1 

1 

1 
0.1 
0.1 
0.5 

1,000 

200 

50 
150 
200 
200 
:too 
150 
100 

5 

2 
35 
15 

525 
650 

18 
0.5 
0.5 
0.3 
0.5 
0.2 
0.2 
0.5 

5 
5 

15 
10 

3 
0.7 
0.7 
5 

2,200 

590 

240 
710 
950 
950 
300 
450 
300 

15 
0.1 
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[NOTr:: All of the following is new material. It is easier to 
~ead without underscoring, and therefore is not underscored.] 

TABLE :I: - Continued 

Air Contaminant 

n-Butyl glycidyl ethe.r (BGE). 
Butyl mercaptan . . 
p-tert-Butyltoluene 
Calcium arsenate .. 
Calcium oxide . . . 
Camphor ...... . 
Carbaryl (Sevin@) 
Carbon black. . 
Carbon dioxide. 
Carbon monoxide 
Chlordane - Skin. . 
Chlorinated camphene - Skin 
Chlorinated diphenyl oxide. 
Chlorine ....... . 
Chlorine dioxide ..... . 
C Chlorine trifluoride .. . 
C Chloroucetaldehyde. . . . . 
a-Chloroaeetophenonc (phenacylchloride) 
Chlorob<cnzenc (morwchlorobenzene) ... 
o-Chlorobcnzyl iden mulononi trile (OCB'l) 
Ctllnrobr'orr.<)t:te thane. . . . . . . . . . . 
2-Chloro-1. :.:-butadiene, see ChloroprC'ne 
Chlorodi.phenrl (4~ percQnt Chlorine) -

Skin . . . . . . . . . . . . . . . . . 
Clllorodiphenyl (5·1 percent Chlorine) -

Skin ............ . 
1-Chloro,2,3-~poxypropane. see 
Epichlorhydrin 

2-Chloroethunol, see Ethyl~ne ~hloro-
h\'dri.n 

Chioroethyl~ne, see Vinyl chloride 
C Chlorofor~ (tri~hloro~ethane) 
1-Cl' loro-1-r. i tropro]'lane . . . . . . 

Chlorooicrin ........... . 
Chloroprene (2-chloro-1,3-butadiene) -

Skin ...•.......... 
Chromium, sol. chromic; chromous 
salts as Cr ... 
Metal and insol. salts ..•.. 
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ppm mgfm3 

50 270 
10 35 
10 60 

1 
5 

2 
5 
3.5 

5,000 9,000 
50 55 

0.5 
0.5 
0.5 

1 3 
0.1 0.3 
0.1 0.4 
1 3 
0.05 0.3 

75 350 
0.05 0.-1 

200 1,050 

1 

0.5 

50 240 
20 100 

0.1 0.7 

25 90 

0.5 
1 
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[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefore is not underscored.] 

TABLE I - Continued 

Air Contaminant 

Coal· tar pitch volatiles (benzene solu
ble fraction) anthracene, BaP, phenan
threne, acridine, chrysene, pyrene 

Cobalt, metal fume and dust 
Copper fume . . . 

Dusts and mists. 
Cotton dust (raw) 
Crag@ herbicide 
Cresol (all isomers) - Skin 
Crotonaldehyde. 
Cumene - Skin . 
Cyanide (as CN) - Skin. 
Cyanogen ... 
Cyclohexane . 
Cyclohexanol. 
Cyclohexanone 
Cyclohexene . 
Cyclopentadiene 
2,4-D .... . 
DDT - Skin .. . 
DDVP, see Dichlorvos 
Decaborane - Skin . . . . . . . . . . . 
Demeton @ - Skin . . . . . . . . . . . 
Diacetone alcohol (4-hydroxy-4-methyl-

2-pentanone) . . . . . . . . . . . . . 
1,2-diaminoethane, see Ethylenediamine 
Diazomethane ......... . 
Diborane ........... , 
1,2-dibromoethane, see Ethylene 

dibromide, Table III 
Diuutyl phosphate . 
Dibutylphthalate .. 
C Dichloroacetylene 
C a-Dichlorobenzene 
p-Dichlorobenzcne . 
Dichlorodifluoromethane . 
1,3-Dichloro-5,5-dimethyl hyJantoin 
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ppm 

5 
2 

50 

10 
300 

50 
50 

300 
75 

0.05 

50 

0.2 
0.1 

1 

0.1 
50 
75 

1,000 

0.2 
0.1 
0.1 
1 
1 

15 
22 

6 
245 

5 
20 

1,050 
200 
200 

1,015 
200 

10 
1 

0.3 
0.1 

240 

0.4 
0.1 

5 
5 
0.4 

300 
450 

4,950 
0.2 
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[NOTE: All of the following is new material. It is easier to 
read witho~t underscoring, and there-f.o:r~ is not underscored.] 

TABLE I - Continued 

Air Contaminant 

i,1-riichloroethane ....... . 
1,2-Dichloroethane, see Ethylene 
dichloride, Table III 

1, 2-Dichloroethylene ...... . 
C Dichloroethyl ether - Skin . . . 
Dichlnrornethane, see ~lethylenechloridc 
Dichloro~onofluorornethanc . . . . . 
C 1,1-Dichloro-1-nitrocthane ..•. 
1,2-Dichloropropane, see Propylene-
dichloride 

Dichlorotetrafluoroethane 
Dichlorvos (DOVP) - Skin. 
Dieldrin - Skin . . . . . 
Diethylamine. . . . . . . . 
Diethylamine ethanol - Skin . 
c Diethylene triamine - Skin. 
Diethylether, see Ethyl ether 
Difluorodibrornomethane .... 
C Diglycidyl ether (DGE). . . 
Dihydroxybenzene, see Hydroquinone 
Diisobutyl ketone . . . . .. . . 
Diisopropylamine - Skin : . . . 
Dirnethoxyrnethane, see Metbylal 
Dimethyl acetamide - Skin . . . 
Dirnethylamine . . . . . . . . . 
Dimethylaminobenzene, see Xylidene 
Dimethylaniline (N-dimethylaniline) -

Skin ............... . 
Dimethylbenzene, see Xylene 
Dimethyl 1,2-dibrorno-2,2-dichloroethyl 
phosphate, (Dibrom) ........ . 

Dimethylformamide- Skin ...... . 
2,6-Dimethylheptanone, see Diisobutyl 
ketone 

1,1-Dimethylhydrazine- Skin. 
Dimethylphthalate ........ . 
Dimethylsulfate - Skin ...... . 
Dinitrobenzene (all isomers) - Skin 
Dinitro-o-cresol - Skin 
Dini trotol uene - Skin . . . . . . . 

19-lo/16/80 

ppm mgJm3 

100 400 

200 790 
15 90 

1,000 4,200 
10 60 

1,000 7,000 
1 
0.25 

25 75 
10 50 
10 42 

100 860 
0.5 2.8 

50 290 
5 20 

10 35 
10 18 

5 25 

3 
10 30 

0.5 1 
5 

1 5 
1 
0.2 
1.5 
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[NOTE: All of the following is new materiaL It is easier to 
read without underscoring, and therefore is not underscored.] 

TABLE l - Continu'"ci 

Jlo.ir Contaminant 

Dioxane (Diethylene dioxide) - Skin 
Diphenyl. . . . . . . - . . . . . . 
Diphenylmethane diisocyanate, see 

Methylene bisphenyl isocyanate (MDI) 
Dipropylene glycol methyl ether - Skin. 
Di-sec, ocLyl phthalate (di-2-ethyl-

hexylphthalate). . . . 
Endusulfan (Thiodan ®) 
Endrin - Skin . . . . 
Epichlorhydrin - Skin 
El 1:! - Skin . .... . 
1,2-Epoxypropane, see Pro~yleneoxide 
2.:::-Epoxy-1-propanol, see Glycidol 
Etl!anethiol, see Ethylmerc:"Lptan 
Elhannlamine .......... . 
2-Ethoxyet hanol - Skin. . . . - . 
2-EthoxyethylacetaLe (Cellosolve 
a,:ctate) - Skin ... . 

Ethyl acct:lte .... . 
Etl!yl acrylate - Skin ..... . 
Ethyl alcohol (eth:"!.nol) .... . 
Ethy l;:ti.1ine. . . . . . . . . . . . 
Eth~l sec-anyl ketone (5-mcthyl-3-

hepranone) . 
Zt~~-l benzene . . . . . . . . . . 
Eth~l bro~~de . . . . 

Ethyl butyl ketone (3-Heptanone). 
Ethyl chloride. . 
Ethyl ether . . . 
Ethyl forrnate . . 
C Ethyl mercaptan 
Ethyl silicate .... 
Ethylene chlorohydrin - Skin. 
Ethylenediamine . . . 

MAR Notice No. 16-2-159 

ppm 

100 
0.2 

100 

5 

3 
200 

100 
400 

25 
1,000 

10 

25 
100 
200 

50 
1,000 

400 
100 

10 
100 

5 
10 

mgjr-::1 

360 
1 

600 

5 
0.1 
0.1 

19 
0.5 

6 
740 

540 
1,,100 

100 
1,900 

18 

130 
435 
890 

230 
2,600 
1,200 

300 
25 

850 
16 
25 
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[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefore is not underscored.) 

TABLE I - Continued 

Air Contaminant 

C Ethylene glycol dinitrate and/or 
Nitroglycerin - Skin ... 

Ethylene glycol mo.nomethyl ether 
acetate, see Methyl cellosolve acetate 

Ethylene imine - Skin . . . . . . . . . 
Ethylene oxide ............ . 
Ethylidine chloride, see 1,1-Dichloro-

ethane 
N-Ethylmorpholine - Skin. 
Ferbam. . . . . . . 
Ferrovanadium dust. 
Fluoride· (as F) .. 
Fluorine ..... . 
Fluorotrichloromethane. 
Formic acid . . . 
Furfural - Skin . . . . 
Furfurr·l alcohol. . . . 
Glycidol (2,3-Epoxy-1-propanol) . 
Glycol monoethyl ether, see 2-Ethoxy-

ethanol 
Guthion@ , see Azinphosmethyl 
Ha.fniwn . . . . . . 
Heptachlor - Skin . . . 
Heptane ( n-heptane) . . 
Hexachloroethane - Skin 
Hexachloronaphthalene - Skin. 
Hexane ( n-hexanc) . . . 
2-Hexanon•~ ...... . 
Hexnne (~ethyl isobutyl ketone) 
sec-Uexyl acetate 
Hydrazine - Skin. . 
Hydrogen bromide .. 
C Hydrogen chloride 
Hydrognn cyanide - Skin 
Hydrogen fluoride 
Hydrogen peroxide (90%) 
Hydrogen selenide 
Hydroqu inone. . . 
Indene ..... . 
Indi~c and cocpounds, as In 

ppm 

0.2 

0.5 
50 

20 

0.1 
1,000 

5 
5 

50 
50 

500 
1 

500 
100 
100 

50 
1 
3 
5 

10 
3 
1 
0.05 

10 

19-10/16/80 MAR Notice No. 

rngjm3 

1 

1 
90 

94 
15 

1" 
2.5 
0.2 

5,600 
9 

20 
200 
150 

0.5 
0.5 

2,000 
10 
0.2 

1,800 
410 
410 
300 

1.3 
10 

7 
11 

2 
1.4 
0.2 
2 

45 
0.1 
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[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefore is not underscored.] 

TABLZ I - Continued 

Jl.it' Contaminant 

C Iodine. . 
Iron oxide fume . . 
Iron salts, soluble as Fe 
Isoamyl acetate . 
Isoamyl alcohol . 
Isobutyl acetate. 
Isobutyl alcohol. 
Isophorone .... 
Isopropyl acetate 
Isopropyl alcohol 
Isopropylamine .. 
Isopropylether. . 
Isopropyl glycidyl ether (IGE). 
Ketene. . . . 
Lead ..... . 
Lead arsenate . 
Lindane - Skin. 
Lithium hydride 
L.P.G. (liquified petroleu~ gas). 
l.!abnesi urn oxide fume. 
Malathion - Skin. 
Maleic anhydride. 
C Manganese . 
Mesityl oxide .. 
Methanethiol, see ~ethyl mercaptan 
Methoxychlor. . . . . . . . . . 
2-~ethoxyethanol, see Methyl cellosolve 
Methyl acetate ...... . 
Methyl acetylene (propyne). 
Methyl acetylene-propadiene 

mixture (MAPP) . . . . . . 
Methyl acrylate - Skin ... 
Methylal (dimethoxymethane) 
Methyl alcohol (methanol) . 
Methylamine . . . . . . . . 
Methyl amyl alcohol, see Methyl 

isobutyl carbinol 
Methyl (n-amyl) ketone (2-Heptanonc). 
C Methyl bromide - Skin . . . . . . 
Ucthyl butyl kcLonc, see 2-Hcxanone 
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ppr.c. 

0.1 

100 
100 
150 
100 

25 
250 
400 

5 
500 

50 
0.5 

1,000 

0.25 

25 

200 
1,000 

1,000 
10 

1,000 
200 

10 

100 
20 

1 
10 

1 
525 
360 
700 
300 
140 
950 
980 

12 
2,100 

240 
0.9 
0.15 
0.15 
0.5 
0.025 

1,AOO 
15 
15 

1 
5 

100 

15 

610 
1,650 

1,800 
35 

3,100 
260 

12 

465 
80 
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[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefore is not underscored.] 

TABLE I - Con t i:1ued 

Air Contaminant 

Ucthyl cellosolve - Skin. 
Uet~yl cPllosolvc acetate - Skin. 
~ethyl chloroform 
llcth~·lcycloh~xane 

~Ietl1ylcyclo!1·~~~n0! .. 
o-~ethylcycloh~~anonc - Skin. 
llethyl ethyl k•'to:''·' (!,lEh:), see 
2-But:.tn,)n.~-

~letilyl fol·:;,a>;e ... . 
:.Ierh;: l 1odid•, - Skin ..... . 
:.!ethy 1 i so amYl ketone . . . . . 
~ethyl isobutvl carbinol - Skin 
~[et!-!yl isobut~:l ketone, see u,~xon·~ 

~Ieth~·l iso~~~·~n~te - Skin. 

C hlethyl mercaptan .. 
Methyl methacrylate , 
Methyl propyl ketone, see 2-Pentanone 
C a-Methyl styrene .. 
C Methylene bisphenyl isocyanate (MDI). 
Molybdenum: 
Soluble compounds .. 
Insoluble compounds. 

Monomethyl aniline - Skin 
C Monomethyl hydrazine - Skin 
Morpholine - Skin 
Na~htha (coaltar) 
Naphthalene . . . 
Nickel carbonyl . 
Nickel, metal and soluble cmpds, as Ni. 
Nicotine - Skin 
Nitric acid .. . 
Nitric oxide .. . 
p-Nitroaniline - Skin 
Nitrobenzene - Skin . 
p-Nitrochlorobenzene - Skin 
Nitroethane .... . 
Nitrogen dioxide .. . 
Nitrogen trifluoride. 
Nitrozlycerin - Skin. 

19-10/16/80 

ppm 

25 
25 

350 
500 
100 
100 

100 
5 

100 
25 

0.02 

10 
100 

100 
0.02 

2 
0.2 

20 
100 

10 
0.001 

2 
25 

1 
1 

100 
5 

10 
0.2 

rrJg/r:13 

80 
120 

1,900 
2,000 

470 
460 

250 
28 

475 
100 

0.05 

20 
410 

480 
0.2 

5 
15 

9 
0.35 

70 
400 

50 
0.007 
1 
0.5 
5 

30 
6 
5 
1 

310 
9 

29 
2 
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[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefore is not underscored.] 

TAI3LL ! - Conr.inu~d 

}l.i::- Contaminant 

Ni tromethane. . 
1-Ni tropropane. . . . 
2-Ni tropropn.ne. . . . 
Nitrotoluene - Skin . 
Nitrutrlchloromethane, see Chloropicrin 
Octachloronn.phthalene - Skin. 
Octane . .... . 
Oil mist, mineral 
Osmium tetroxide. 
Oxalic acid ... 
Oxygen difluoride 
0ZGilt~ , . . . . . 

Paraffin wa:: fume 
Paraquat - Skin . 
Pa~tLhiou - Skin. 
Pen t::I-Cor~tn·~ . . . 
Pc·:tLlcll1.1.Jr'un:tphth~tlcnc - Skin 
Pentachloropll<~nol - Skin. 
P1.:n t ane . . . . . . . . · · · 
2-Pcn t;;.non·~ . . . . . . . . . 
Percllloroathylene, see Tetr~chloro-
ethylene, Table III 

Perch ltJ!"OU:f!thy 1 ::ler~apt:.tn . . . 
P~~r::hloryl fluurido , ..... 
PPtrol~u~ distillate!; (nap!1t!1~) 

_LJhe:~ul - Ski:1 .... 

p-Phenylene diamine - Skin .. 
Phenyl ether (vapor). 
Phenyl ether-biphenyl mixture (vapor) 
Phenylethylene, see Styrene 
Phenyl glycidyl ether (PGE) . 
Phenylhydrazine - Skin. . . . . 
Phosdrin (Mevinphos ® ) - Skin. 
Phosgene (carbonyl chloride). 
Phosphine ........ · .. 
Phosphoric acid . . . . . 
Phosphorus (yellow) ... 
Phosphorus pentachloride. 
Phosphorus pentasulfide 
Phosphorus trichloride. . 
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pp!:l 

100 
25 
25 

5 

500 

0.05 
0.1 

0.005 

1,000 
200 

0.1 
3 

500 
5 

1 
1 

10 
5 

0.1 
0.3 

0.5 

r.u;/::! 'l 

250 
90 
90 
30 

0.1 
2,350 

5 
0.002 
1 
0.1 
0.2 
0.2 
0.5 
0.1 
0.01 
0.5 
0.5 

2,950 
700 

0.8 
13.5 

2,000 
19 

0.1 
7 
7 

60 
22 
0.1 
0.4 
0.4 
1 
0.1 
1 
1 
3 

19-10/16/80 



-2723-

[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefore is not underscored.) 

TABLE I - Continued 

Air Contaminant 

Phthalic anhydride ........ . 
Picric acid - Skin. . . . . . . . . 
Pi val ® ( 2-Pivalyl-1, 3-indandione). 
Platinum (Soluble salts) as Pt. 
Propargyl alcohol - Skin. 
Propane . . . . . 
n-Propyl acetate. 
Propyl alcohol .. 
n-Propyl nitrate. 
Propylene dichloride. 
Propylene imine - Skin. 
Propylene oxide . . . . . • 
Propyne, see Methylacetylene 
Pyrethru!:l . 
Pyridine ..... . 
Quinone . . . . . . 
RDX - Skin ..... 
Rhodium, Metal fume and dusts, as Rh. 
Soluble salts .. . 

Ronnel. ..... . 
Rotenone (commercial) . 
Selenium compounds (as Se). 
Selenium hexafluoride ... 
Silver, metal and soluble compounds 
Sodium fluoroacetate (1080) - Skin. 
Sodium hydroxide. 
Stiblnc ..... 
Stoddard solvent. 
Str>•chn in e .... 
Sulfur dioxide .. 
Sulfur hexafluoride 
Sulfuric acid . . . 
Sulfur monochloride 
Sulfur pentafluoride. 
Sulfuryl fluoride .. 
Sys tox. see Demeton ® 

19-10/16/80 

ppm 

2 

1 
1,000 

200 
200 

25 
75 

2 
100 

5 
0.1 

0.05 

0.1 
500 

5 
1,000 

1 
0.025 
5 

rngjm 3 

12 
0.1 
0.1 
0.002 

1,800 
840 
500 
110 
350 

5 
240 

5 
15 
0.4 
1.5 
0.1 
0.001 

10 
5 
0.2 
0.4 
0.01 
0.05 
2 
0.5 

2,950 
0.15 

13 
6,000 

1 
6 
0.~5 

~0 
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[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefarc is not underscored. l 

Air Contarnina"t 

2,4,5-T . 
Tantalum. 
TEDP - Skin 
Tellurium . 
Tellurium hexafluoride. 
TEPP - Skin . 
C Terphenyls. 
1,1,1,2-Tctrachloro-2,2-difluoroethane. 
1,1,2,2-Tetrachloro-1,2-difluoroethane. 
1,1,2,2-Tetrachloroethane - Skin .. 
Tetrachloromethane, see Carbon tetra-

chloride 
Tetrachloronaphthalene - Skin . 
Tetraethyl lead (as Pb) - Skin. 
Tetrahydrofuran . 
Tetramethyl lead (as Pb) - Skin 
Tetrarnethyl succinonitrile - Skin 
Tetranitromethane . 
Tetryl (2,4,6-trinitrophenyl
methylnitramine) - Skin .. 

Thallium (soluble compounds) - Skin 
as Tl. 

Thiram. 
Tin (inorganic cornpds, except oxides) 
Tin (organic compounds) .. 
C Toluene-2,4-diisocyanate. 
a-Toluidine - Skin. 
Toxaphene, see Chlorinated camphene 
Tributyl phosphate. 
1,1,1-Trichloroethane, see Methyl 

chloroform 
1,1,2-Triehloroethane- Skin. 
Titanium dioxide. 
Trichloromethane, see Chloroform 
Trichloronaphtbalene - Skin . 
1,2,3-Trichloropropane. 
1,1,2-Tricllloro 1,2,2-trifluuJ'OPthanc 
TrieUlJ'Ltminc . 
Tri fl uot·omonobromomc thane 
Trimethyl benzene . 

~~R ~otice No. 16-2-159 

ppm 

0.02 

1 
500 
500 

5 

200 

0.5 
1 

0.02 
5 

10 

50 
1,000 

25 
1,000 

25 

rng;'r.'l.
3 

10 
5 
0.2 
0.1 
0.2 
0.05 
9 

4,170 
4,170 

35 

2 
0.075 

590 
0.075 
3 
8 

1.5 

0.1 
5 
2 
0.1 
0.14 

22 

5 

45 
15 

5 
300 

7,600 
100 

6,100 
120 
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[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefore is not underscored.] 

TABLE I - Con dn~?ct 

Air Contaminant 

2,4,6-Trinitrophcnol, see Picric ar.id 
2, ·l! l.i-Tr in it !-ophen:,-lmctt·,J·.tn it :c:J.minc!, 

see Tetr:;l 
Trinitrotoluene - Skin. , 
Triorthocresyl phosphate ... 
Triphenyl phosphate . . 
Tungs~en and compounds~ as W 

SotuUle . . 
Insoluble ...... . 

Turpentine . ..... . 

Uranium (soluble compounds) 
Uranium (insoluble compounds) 
C Vanadium: 
v2o5 dust ... , .... . 
v 2o 5 fume ........ , 

Vinyl benzene, see Styrene 
Vinylcyanide, see Acrylonitrile 
Vinyl toluene . 
Warfarin .... 
Wood dust . . . 
Xylene (xylol). 
Xylidine - Skin 
Yttrium . , . . 
Zinc chloride fume. 
Zinc oxide fume . . 
Zirconium compounds (as Zr) 

19-10/16/80 

ppm 
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100 

100 
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3 

1 
5 
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0.05 
0.25 
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0.1 
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435 
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1 
5 
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[NOTE: All of the following is new material. It is easier to 
read without underscoring, and therefore is not underscored.] 

TABLE I II - MI)!EP.AL DUSTS 

Air Contaminant 

Millions of 
particles per 
cubic foot of 
air (moocf 

Silica: 
Crystalline: 250 Quartz (respirable). %Si02 + 5 

Quartz ·(total dust). 

Cristobalite: Use ' the value 
calculated from the count or 
mass formulae for quartz. 

Tridymite: Use i the value cal
culated from the formulae for 
quartz. 

Amorphous, including natural 
diatomaceous earth. 

Silicates (less than 1% crys-
talli::le silica): 
Mica ...... . 
Soapstone. . . . . 
Talc (non-asbestos form) 
Talc (fibrous). Use asbestos 

limit. 
Tren:olite (see talc, fibrous) 
Portland cement ... 

Graphite (natural) .. 
Coal dust (respirable fraction 

less than 5% Si02 ) . 

For more than 5% Si02 . 

Inert or Nuisance Dust: 
Respirable fraction 
Total dust ...... . 

20 

20 
20 
20 

50 
15 

15 
50 

Mill igrn.n:s per 
cubic meter 

(mgfm3) 

10 mg/m3 

% Si02 + 2 

30 mg(m3 

% s2o2 + 2 

2.4 mgfm
3 

or 
10 m"lm3 

~~ Si02 + 2 

5 mg/m~ 
15 mg/m'' 

Fibers per cubic centimeters (fcm3 ) 
Asbestos (all types) 

(asbestos fibers = asbestos 
fibers longer than 5 micro
meters) . . . . . . · · · · 

19-10/16/80 
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4. The Board is proposing this amendment to its rule at 
the request of the Department of Health and Environmental 
Sciences' Occupational Health Bureau to transfer the threshold 
limit values for air contaminants from rule 16.42.104 while 
updating them and adding standards to bring the Montana stand
ards in general conformity with those of the Occupational 
Safety and Health Administration and the American Conference 
of Governmental Industrial Hygiene. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted and received by 
C. W. Leaphart, Jr., 1 N. Last Chance Gulch, #6, Helena, 
Montana, 59601, no later than November 15, 1980. 

6. c. w. Leaphart, Jr., has been designated to preside 
over and conduct the hearing. 

7. The authority of the Board to make the proposed 
amendment is based on sections 50-70-106, 50-70-113, MCA, 
implementing sections 50-70-103, 50-70-106, and 50-70-113, 
MCA. 

Certified to the Secretary of State __ ~O~c~t~o~b~e~r~~7~·~1~9~8~0~---
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BEFORE THE DEPARTMENT OF LIVESTOCK 
STATE OF MONTANA 

In the matter of the amendment of 
rule 32.3.401 requring a reduced 
dose of Brucella abortus vaccine 
in cattle. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULE 32.3.401 

(Official Brucellosis 
Vaccination) 

1. On November 20, 1980 at 3:00 p.m. a public hearing 
will be held in the Bridger Room of the City Center Motel, 
at Bozeman, Montana, to consider the amendment of rule 
32.3.401. 

2. The proposed amendment would require the use of a 
reduced dose of Brucella abortus Strain 19 vaccine in cattle. 
Other changes have been made. for clarification. 

3. On September 9, 1980 the Board of Livestock adopted 
an emergency rule instructing the State Veterinarian to 
adopt usage of the reduced dose of Brucella abortus strain 
19 vaccine. 

The rule as proposed to be amended provides as follows: 
(deleted material interlined, new material underlined.) 

~;?. 3. 401 .. OEFINlTIONS . . 
Paragraphs (1) through (4) remain the same. 
"(5) An "official vaccination" for bovine brucellosis 

is the subcutaneous inocculation of a-Femare-bovine Qy a 
deputy state veterinarian, or other persons approved~-the 
state veterinarian with a Bruceiia abortus vaccine l~censed 
oy-fne veterinary biologics div~sion, Un~ted States department 
of agriculture. ey a 8e~~ey seaee veee~iaa~iaa~ The 
vaccine will contain 300 million to 3 billion live-Drganisms 
~ dose~he female-oQvine animaT ef a aai~y~ed 
mus~2 4 through ~ 12 months (~9 120 to ±79 365 days) of 

age er eke £effla±e eeviae-aaima± ef a eeef e~eee iRall 
ee 2 ek~e~gk !9 meaeks ~69 ee 299 8ays1 ef age at the time 
of vaccination with a licensed Brucella abortus vaccine. An 
official vaccination shall include proper permanent identifi
cation of the animal at the time of vaccination and the 
issuance of a completed form SV-64." 

Paragraphs (6) through (18) remain the same. 
"(19) "Official vaccination" for ram epididymitis is 

the inoculation of the male sheep at weaning age or older, 
£l a ~eputy state veterinarian, with a ram epididymitis 
organ~sm vaccrne-approved by the Montana department of 
livestock, animal health division;. ey a ee~~ey seaee 
veee~iRa~iaa~ Official vaccination includes permanent 
identification of the animal at the time of vaccination and 
the issuance of a completed vaccination form prescribed by 
the department." 
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4. The department is proposing this amendment to its 
rule because the old high dose vaccination was creating 
problems in controlling the disease rather than helping the 
cattle herds. This resulted because the blood tests currently 
in use for the diagnosis of Brucellosis do not distinguish 
between antibodies induced by vaccination, and those induced 
by the actual disease. Persistent antibody levels were the 
problem associated with the use of the high dose vaccine. 
This resulted in herds being unnecessarily quarantined and 
retested when their problem in reality was an infection 
caused by Strain 19 vaccine. By reducing the dose of vaccine 
this will give better protection and eliminate the problem 
of blood test reactions. This program change will hasten 
the ultimate eradication of brucellosis as a threat to man 
and cattle in Montana. 

5. Interested persons may present their data, views 
or arguments either orally or in writing at the hearing. 
Written data, views or arguments may also be submitted to 
James W. Glosser, D.V.M., Administrator and State Veterinarian, 
Animal Health Division, Department of Livestock, Helena, MT 
59601, no later than November 13 1980 

6. The hearing will be before the Board of Livestock, 
Robert G. Barthelmess, Chairman presiding. 

7. The authority of the department to make the proposed 
amendment is based on section 81-2-102 MCA and the same 
section is being implemented. 

~~~-z{;/.w! ROET .~ATiitLMiss 
Chairman, Board of Livestock 

Certified to the Secretary of State October 7, 1980. 
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STATE OF !10NTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF NURSING 

IN THE MATTER of the proposed 
Amendments of ARM 40.30.403 
concerning re-examinations for 
registered nurses; 40.30.404 
concern~ng re-examinations for 
practical nurseL; and 40.30. 
1002 through 40.30.1009 con
cerning standards for Montana 
schools of practical nursing; 
and adoption of a new rule con-) 
cerning these standards. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENTS 
OF ARM 40.30.403 RE-EXAMINA
TION - REGISTERED NURSE; 
40.30.404. RE-EXAMINATION -
PRACTICAL NURSE; 40.30.1002 
through 40.30.1009 STANDARDS 
FOR MONTANA SCHOOLS OF 
PRACTICAL NURSING and PROPOSED 
ADOPTION OF A NEW RULE CON
CERNING THE ABOVE STANDARDS 

NO PUBLIC HEARING CONTEMPLATED 

1. On November 15, 1980, the Board of Nursing proposes 
to amend rules ARM 40.30.403 concerning re-examinations for re-
9istered nurses; 40.30.404 concerning re-examinations for prac
tical nurses; and 40.30.1002 through 40.30.1009 concerning stan
dards for Montana schools of practical nursing and proposes 
to adopt a new rule concerning the standards for Hontana schools 
of practical nursing. 

2. The proposed amendment of 40.30.403 and 40.30.404 will 
delete the current rules in their entirety. The current rules 
are located at pages 40.525 through 40.527 of the Administrative 
Rules of Montana. The proposed new language will read as follows: 

"40.30.403 RE-EXAMINATION- REGISTERED NURSE (1) 
Candidates may take the licensing examination three 
times in a three year period, commencing from the first 
eligible exam. 

(2) Failure to successfully pass the licensing 
examination the third time, the candidate will not be 
admitted to further registered nurse examinations in 
Hontana. 

(3) The fee for repeating the examination will be 
$35.00. 

40.30.404 RE-EXAMINATION - PRACTICAL NURSE (1) Can
didates may take the licensing examination three times 
in a three year period, commencing from the first eligible 
exam. 

(2) Failure to successfully pass the licensing 
examination the third time, the candidate will not be 
admitted to further licensed practical nurse examinations 
in Montana. 

(3) The fee for repeating the examination will be 
$35.00." 
3. The board is proposing the amendments to up-date the 

rules for re-examination of licensure candidates for professional 
or practical nursing and to remove the mandatory remedial pre
paration following a second failure. As remedial preparation 

19-10/16/80 MAR Notice No. 40-30-12 



-2732-

for re-examination is believed to be an individual's responsibil
ity, the trend is to challenge this regulatory authority of 
Boards of Nursing. The board also feels by changing the number 
of times a candidate may write the examination to thiee, they 
will be more effective in assuring the safety ot life and health 
through qualified practitioners. 

4. The authority of the board to make the proposed changes 
is based on section 37-8-202(2) MCA and implements the same. 

5. The proposed amendments of ARM 40.30.1002 through 
40.30.1009 will delete the contents of the current rules in 
their entirety. Changes in catchphrases will be reflected in 
the new material. The current rules are located at pages 40-
555 through 40-560. 

"40.30.1002 DEFINITIONS (1) Board: The Montana state 
board of nursing, practical nursing administration. 

(2) The practice of practical nursing: is the 
performance for compensation in the care of the ill, 
injured or infirm, of acts selected by and performed 
under the direction of a registered nurse, or a person 
licensed in this state to prescribe such medications 
and treatments, and not requiring the substantial 
specialized skill, judgment and knowledge required 
in professional nursing. (section 37-8-102 (3) (b) 
l>!CA) 

(3) School (program): An educational unit responsible 
for preparing persons for practice as practical nurses 
qualified to write the state licensing examination. 

(4) Approved school (program): A school which 
has met the requirements of the law and the minimum 
standards approved and specified by the Montana state 
board of nursing as outlined in these rules. 

(5) Conditionally approved school (program): A 
school which fails to meet requirements of the law 
and of the board and has been given a definite time 
in which to meet the requirements. 

(6) Initially approved school (program): A school 
which has met the requirements of the law and the 
board but which has not been in operation long enough 
to qualify for full approval. 

(7) Governing body (controlling body): The institution 
responsible for the operation of the school. 

I 8) Faculty: Body of perscns to whom are entrusted 
the administration and instructions of the school. 

(9) Curriculum: The total learning experience 
organized in a systematic manner. 

(10) Requirements: The minimum standards which 
schools must meet in order to be approved. The words 
shall or will designate the statements of requirements. 

MAR ~otice No. 40-30-12 19-10/16/80 
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40.30.1003 APPR9VAa-9F-PAR5N~-fHSil~H~!8N PHILOSOPHY 
~ND OBJECTIVES (1) The school shall have a clearly 
defined statement of philosophy and objectives that 
is consistent with the philosophy of the governing 
body. 

(2) The objectives shall be consistent with the 
philosophy and shall describe the competencies of 
the graduate of the program. 

(3) The philosophy and objectives formulated and 
adopted by the practical nursing faculty shall be 
used in developing, implementing and evaluating the 
total program. 
40 30 1004 ADMINISTRATION AND QRGANIZATTQN 8P-iHB 
~ (1) Educational institutions conducting programs 
shall be approved by the appropriate state, regional 
or national accrediting agencies. 

(2) All facilities conducting or cooperating to 
provide clinical experiences shall be approved by 
the appropriate state agency. 

(3) The organization and administration of the 
nursing program shall be consistent with those of 
other programs in the institutions. 

(4) There shall be written organizational plans 
which clearly define relationships of the nursing 
program to the governing body, to other departments 
in the institution and to other institutions and agencies 
used by the nursing program. 

(5) The administration of the governing body shall 
appoint one nursing instructor as coordinator or director. 
The coordinator/director will have sufficient time 
provided for carrying out administrative responsibilities. 
Instructional assignments of the coordinator/director 
will be consistent with the span or degree of adminis
trative responsibility. 

(6) The governing body shall establish formal rela
tionships with agencies used for clinical learning 
experiences. Such agreements shall be in writing, 
shall clearly define the respective responsibilities 
and shall provide for periodic review and renewal. 

(7) There shall be adequate financial resources 
for effective operations of the program; 

(a) A separate annual budget for the nursing program 
shall be provided. 

(b) The nurse faculty member responsible for the 
coordination/direction of the program shall actively 
participate in the preparation and control of the annual 
budget, 
40.30.1005 FACULTY (1) There shall be an adequate 
well qualified faculty to meet the educational needs 
of the program. 
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(2) Nursing faculty members shall be graduates of 
approved schools of professional nursing and shall 
be currently licensed to practice nursing in Montana. 
Each faculty member shall have academic preparation 
and experience as follows: 

(a) The coordinator/director of the program shall 
have a minimum of a baccalaureate degree in nursing 
supplemented by courses in curriculum development; 
principles and methods of teaching and measurement; 
and evaluation. The coordinator/director shall have 
had at least two years experience in registered nursing 
practice within the last five years and at least two 
years teaching experience in nursing education. 

(b) The nurse faculty members shall have a minimum 
of a baccalaureate degree in nursing supplemented by 
courses in principles and methods of teaching and measure
ment and evaluation. Faculty members shall have had 
at least two years experience in registered nursing 
practice within the last five years. 

(3) All non-nurse faculty shall have academic and 
professional education and experience in the field 
of their specialization. 

(4) Faculty work loads are equitable and shall allow 
time for classes and lab preparation, teaching, program 
revision, improvements of teaching methods, guidance 
of students, participation in faculty organization 
and committees, attendance at professional meetings 
and participation in continuing education activities. 

(5) There shall be a ratio of no more than 10 students 
for each faculty person in the clinical area at any 
given time. 

(6) Written job specifications including responsibilities 
and qualifications shall be available for each position. 

(7) Personnel policies shall be in writing and shall 
include selection, appointment, and promotion, salary 
increments, teaching load, faculty development and 
welfare. 

(B) Regularly scheduled meetings shall be held by 
the nursing faculty and minutes shall be on file. 

(9) At the time of employment, each faculty member 
shall file a faculty qualification record on the required 
form with the board. Any changes in faculty qualifications 
shall be included with the school's annual report. 
40.30.1006 STUDENTS (1) Requirements for admission 
shall be consistent with the policies of the governing 
body and shall include a high school diploma or it's 
equivalent. 

(2) Classes shall be admitted only at regular intervals 
and each class should consist of not less than 10 
students. 
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(3) Policies consistent with those of the governing 
body shall be in writing regarding re-admission of 
students and admission by transfer. 

(4) Student progress shall be reviewed period?cally 
to substantiate retention in the nursing program. 

(5) Policies providing for student welfare as related 
to counseling and guidance, health and financial aid 
shall be available. 

(6) Requirements for graduation shall be in writing. 
Upon successful completion of the program, the student 
shall receive a certificate or diploma from the governing 
body. 
~0.30.1007 CURRICULUM (1) Program length shall be 
based·upon completion of the approved curriculum within 
the structure and the framework of the governing body 
and be consistent with the philosophy and objectives 
of the program. 

(2) The study, development, implementation and evalua
tion of the nursing curriculum shall be the responsibility 
of the practical nursing faculty. 

(3) The philosophy and objectives of the nursing 
program shall serve as the basis for development, 
implementation and evaluation of the curriculum. 

(4) The curriculum shall be divided into identifiable 
areas of content which provide a progressive development 
of knowledge, skills and attitudes. 

(5) The choice and placement of courses, selection 
of learning activities and the organization of these 
shall provide continuity, sequence and integration 
in the total curriculum. 

(6) Learning experiences shall reflect written behavioral 
objectives. 

(7) The program shall include practical nursing 
theory and guided clinical practice based on the broad 
areas of the nursing model and essential to current 
practice in practical nursing. 
40.30.1008 6RAF1HA'U8N RESOURCES AND FACILITIES 

(1) Classrooms, laboratories, conference rooms and 
instructional offices shall be adequate in size, number 
and type and shall provide an environment conducive 
to learning. 

(2) Library resources and instructional resources 
shall be adequate and appropriate to meet the needs 
of students and faculty. 

(3) Clinical facilities shall be selected to provide 
learning experiences sufficient to achieve the objectives 
of the program. Consideration shall be given to the 
philosophy and objectives of care in the facility, 
environment conducive to learning, learning experiences 
available and quality and quantity of the professional 
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and supportive staff. 
(4) Secretarial and other supporting services will 

be sufficient to the needs of the program. 
40 30 1Q09 RECORDS AND PUBLICATIONS (l) The school 
bulletin shall be current and will accurately describe 
the school and the nursing program. 

(2) An adequate record system that provides information 
about the school, faculty, students and graduates with 
provision for the protection of records against loss, 
destruction, and unauthorized use will be maintained." 
6. The proposed adoption of a new rule to the above 

standards will read as follows: 
"40.30.1010 EVALUATION (1) Provisions shall be made 
for periodic systematic evaluation of the curriculum 
and all other aspects of the nursing program. 

(2) Periodic and continuous evaluation of the student's 
progress shall be defined and implemented." 
7. The board is proposing the amendments and adoption to 

up-date the standards to keep pace with trends in nursing educa
tion and to assure graduates of these programs will be prepared 
to meet society's needs for quality nursing care. The amendments 
have also been made to delete obsolete statements, re-group 
the standards under more appropriate major headings, consolidate 
several single statements and to extend and clarify other state
ments. 

8. The authority of the board to make the proposed amend
ments and adoption is based on section 37-8-202(2) MCA and 
implements the same section. 

9. Interested parties may submit their data, views or 
arguments concerning the proposed amendments and adoption in 
writing to the Board of Nursing, Lalonde Building, Helena, 
Montana 59601 no later than November 13, 1980. 

10. If a person who is directly affected by the proposed 
amendments and adoption wishes to express his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request along 
with any written comments he has to the Board of Nursing, Lalonde 
Building, Helena, Montana 59601 no later than November 13, 1980. 

11. If the board receives requests for a public hearing 
on the proposed amendments and adoption from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed amendments and adoption; from the Administrative 
Code Committee of the legislature; from a governmental agency 
or subdivision; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. 

12. The authority and implementing sections are listed 
after the proposed changes. 
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BOARD OF NURSING 
JANIE CROMWELL, R.N., PRESIDENT 

BY·~~ . ED CA;FQW -·--' 
DEPART!1ENT OF PROnSmAL 
AND OCCUPATIONAL LICENSING 

Certified to the Secretary of State, October 7, 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 46.12.1201 (46-2.10(18)
Sll451A), Rule 46.12.1202 (46-2.10 
(18)-Sll451B), Rule 46.12.1204 
(46-2.10(18)-Sll451D), Rule 46.12. 
1205 (46-2.10(18)-Sll451E), and 
Rule 46.12.1206 (46-2.10(18)
Sll451F) pertaining to the reim
bursement for skilled nursing and 
intermediate care services, reim
bursement method and procedures. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULE 46.12 .1201, RULE 
46.12.1202, RULE 46.12. 
1204, RULE 46.12.1205 
AND RULE 46.12.1206 
FOR REIMBURSEMENT FOR 
SKILLED AND INTERMEDIATE 
CARE SERVICES, REIM
BURSEMENT METHOD AND 
PROCEDURE 

1. On November 6, 1980, at 9 a.m. a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, at 111 Sanders, Helena, Montana, to 
consider the amendment of Rule 46.12.1201, Rule 46.12.1202, 
Rule 46.12. 1204, Rule 46.12.1205, and Rule 46.12.1206 
pertaining to reimbursement for skilled nursing and inter
mediate care services. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.1201 8b96S9Y~ 9F PRJ9R RYbSS SJNSB APRJb ~.,. ~9+8 

ANB ~RANSJ~J9N TRANSITION FROM RULES IN EFFECT SINCE 
APRIL 1, 1979 f~i ~Re F~~ee iH e~~ee~ ee~weeH A~FiJ ~7 ~9+8 
aHa Marek 3~ 7 ~9+9 1 previae ~er aeterMiaift~ preepeetive ra~ee 
aaeea eft eee~e preeeft~ea ;i,a eeet re~er~e eftf!i;i,ft'J Mares 3± 7 
±9+8-. ~ae aeflarQeft~ ..,;t±± Jlreeeee afta se~~±e t;ae Mares 3±7 
±9+81 ease reflBFts afta previae tse apflrepr;i,at;e reiMb~ree- Meftt 
~er tfte per;i,ea AJlrii ±r ±9+8 tftrB~OJR Mares 3± 7 ±9+9-. 

+~i ~ae preepee~ive raeee aeterM;i,ftea ~aaer r~±ee ift 
effeet aetweeft Apri;i, ±1 ~9+8 afta Marek 3~r ~9+9r are sereay 
Meaifiea ee a±±ew fer iaf±atieftary aa;~eQeftt fte~ afttieiJla~ea 
wseft ~Re Apr;i,± ±1 ~9+8 r~±ee were ee~aai;i,esea-. ~ae JlrBBflee
tive ratee eet!!Biisaea fer Apri± ~.,. l9+Br wi*'l: se aa;~etea 
9eeeaer ~.,. ~9+8 afta Jaft~ary ~.,. ~9+9 7 te refiee~ tRe eaaft<JeB ift 
tSe SPJ aHa MPJ a~riftOJ tse MBfttRB fei±ewiftOJ AJlrii lr ±9+Brtsat 
'olere ftB~ Bfttie;i,patea ift tSe +.,.5 pereeHt aaj~eQefit pereeftta<Je 
aeterM;i,aea iR r~±e 46-~-.l8fl81-Sll4589f~1faifiita8i ef tse 
April lr 19+8 r~±ee-. ~Se eftfttiBlieea aaj~eQeftt pereefttB'!fB tB 
se e:ffeeeive 9ete8er l.,. l9+BT Rae aeeft aeterMiftef!i te ae 9-.~ 
pereefttr aRa tHe aftft~a±ieea aajltaQeftt pereeftta~e ee ae effee
~ive Jaft~ary ±7 ±9+91 aae seeft aeeerMiftea ee se 9-.3 pereefte-. 
~sese pereeft~a~ee wil± se Mlil~ipiiea sy eke avera<Je ef per 
aie!R aajlteeea efleratift~ eeete as f!ieter!Riftea ift r~le 46-~-.lB 
flBi-Bll4589f~itaiti1faai ef tfte OJ8VerftiftOJ rHiee ift effeee 
aetweeft A:flri± lr l9+8 aftf!i Marek 3lr l9+9 waies.,. ift tli'l'ftr is 
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a88e8 ~e ~e~ e~em p~epe~~Y eee~e ae ee~e~m~aea ~R ~~~e 46-2~~9 
H81-6H459Bfi!tf.BHH ef: ~fte IJeVet!'l'!.~RIJ ~~:l:ee ~"' ef:fee~ 
.be~weea A~~~~ ~T ~9~8 al'!.a Ma~eft ~~, ~9~9 ~e y~e~e ~fte 
p~eepeeH:ve Fa~e ef:fee~~ve ee~e.be~ ~T '19~8 aae JeR~a~y ~, 
~9~9.,. 

f31 Be§'!:RRil'!.IJ A~~H i 7 '19~9 r~lee 46-i!·d9H81-SH45lA 
~ftt!'e~IJft 46-2T~9fi81-S~i45l~ ere ftere.by ~rem~liJa~ee aae im~ie
mel'!.~eeT R~iee 46-2Ti9f~81-6~i459A ~ftre~IJft 46-i!T~9f~81-6~~459K 
ae ee~ fer~ ia ~fte a&Miaie~ra~ive re!J!:e~e~ ef Mel'!.~aaa a~ 
paiJee 46-94.,.~H ~ft~e~IJft 96-94~!:1 aFe ftere.by e~eeifieally 
re~ealee ae ef: Ap~il ±T ~9~9T 

( 1) The rules in effect between April !.._ 1979 and 
December 31, 1980 provide for determining ~ prospective rate 
based on prior fiscal year's costs. Those . rules furtl_ler 
provide for determining rates under ~ alternat1ve rate rev1ew 
process. 
~ facility which has entered into an agreement for 

rate review prior to December 31, 1980, will continue under 
~ agreement for the period covered Qy the agreement. ~ 
fac1lity which has not requested a rate review Qy December 31, 
1980! shall rem v~ rate determ"'lled under the rules that 
follow. 

ill These rules shall be effective January !.._ 1981. 

46.12.1202 PURPOSE AND DEFINITIONS (1) Reasonable cost 
related reimbursement for skilled nursing and intermediate 
care facility services is mandated by section 249 of Public 
Law 92-603, the 1972 amendment to the Social Security Act. 

(a) The purpose of the following rules is to meet the 
requirements of Title XIX including section 249 of Public Law 
92-603 and 42 CFR 447 et seq, while treating the eligible 
recipient, the provider of services, and the department fairly 
and equitably. 

(b) The rates determined under the following rules 
exclude costs estimated to be in excess of those necessary in 
the efficient delivery of needed health services, but shall 
not be set lower than the level which the department reason
ably finds to be adequate to reimburse in full actual allow
able costs of a provider operating economically and effi
ciently and having no deficiencies.,. which would result in 
decertification. ~ provider will be deii'iied to be operating 
efficiently if he is ~ prudent and cost conscious buyer. !1 
prudent and ££§! conscious buyer not only refuses to ~ more 
than the going price for ~ service 2E i tern, he also seeks to 
minimize ~ The department defines ~ prOVIder to be 
operat1ng economically if the actual allowable ~ for ~ m year have increased from the applicable pr1or ~ year 
at ~ rate which is n2 ~ than the ~ of change !.!!. the 
trend factor (see ARM 46.12.1204(3)(d)) for the same period. 
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The department defines ~ provider to hav~ no deficiencies if 
that provider holds ~ current certification for participation 
in the medicaid program issued !"!Y the Montana department of 
health and environmental sciences. • 
------(c-)--The rules for determining rates and the rate setting 
methodology may be amended or revised from time to time, but 
such amendments or revisions will become effective only after 
members of the public have had adequate opportunity to review 
and comment according to procedures established under Montana 
state law. 

(d) The department will pay providers the amounts deter
mined under these rules on a monthly basis upon receipt of an 
appropriate billing representing the determined rates applied 
to eligible recipients. 

(2) As used in these rules governing nursing home care 
reimbursement the following definitions apply: 

ta-t "SP~" 111ease joi'!.e a3:3: :i:~e111e £:i:~<t!!'e £!!'e111 ~fie eeselilllef 
~!!':i:ee :i:seeK £e!!' a3:3: li!!'BaH eeHSMI!Iefe ~li83::i:ei'!.ee l!les£i'!.3:y sy joi'!.e 
Bli!!'eali e£ 3:asef ajoajo:i:ejo:i:ee7 H~s~ ee~afj;JIIeRjo e£ 3:asa!!'~ 

(a) "CPI" means the consumer price index for all urban 
consumers published monthly £y the bureau of labor statistics, 
U.S. department of labor. CPI-all means the all items figure. 
CPI-food means the food at home item. CPI-other means the CPI 
all items figure exCliiding the food item and the Shelter item. 

(b) "Labor index" means the average hourly earnings, of 
production or nonsupervisory workers of nursing and personal 
care facilities published by the bureau of labor statistics, 
u.S. department of labor. Such earnings amount shall be 
utilized as an index. 

(c) "Department" means the Montana department of social 
and rehabilitation services. 

(d) "Facility" means a long-term care facility which 
provides skilled nursing or intermediate care, or both to two 
or more persons and which is licensed as such by the Montana 
department of health and environmental sciences. 

(e) "Patient day" means an individual present and re
ceiving services in a nursing home facility for a whole 24-
hour period. Even though an individual may not be present for 
a whole 24-hour period on day of admission, such day will be 
considered a patient day. When department rules provide for 
the reservation of a bed for a patient who takes a temporary 
leave from a facility to be hospitalized or make a home visit, 
such whole 24-hour periods of absence will be considered 
patient days. 

t£1 "HIM 3:511 111ease ~!!'ev:i:ee!!' !!'e:i:IIIB<tfSellleR~ l!laR1ia3:T fiea3:~a 
:i:Heli!!'aHee l!laslia3: 3:57 ~a!!'jo ~T 3:96~~ 

t~-t "HIM 3:6" 111ease ~ae aMe:i:E l!laRiia3: £e!!' eK~eH8e8 ea!!'e 
£ae:i:3::i:E:i:es liRSe!!' ~ae Hea3:Ea IRBii!!'aRee £e!!' ~ae A~e8 AeET ~:i:jo3:e 
l!:VIIIT 
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f"'--t ill "Routine nursing care services" means skilled or 
intermediate nursing care as defined in rules for nursing home 
care in ARM 46.12.555 and 46.12.556. 

f;i,-t ill "ICF/MR" means a facility certified !?x the 
Montana department of health and environmental sciences to 
provide intermediate-care for patients who are mentally re
tarded. aeeefa;i,ft~ ~e £e8efal fe~~la~;i,efte ~ftsef 4~ SFR 44~~4QQT 

f,--t ill "Owner" means any person, agency, corporation, 
partnership or other entity which has an ownership interest, 
including a leasehold or rental interest, in assets used to 
provide nursing care services pursuant to an agreement with 
the department. 

fk-t ( i) "Provider" 
corporation, partnership or 
into an agreement with the 
nursing care services. 

means any person, agency, 
other entity which has entered 
department for the providing of 

fl-t ill "Administrator" means the person, including an 
owner, salaried employee, or other provider, with day-to-day 
responsibility for the operation of the facility. In the case 
of a facility with a central management group, the adminis
trator, for the purpose of these rules, may be some person 
(other than the titled administrator of the facility), with 
day-to-day responsibility for the nursing home portion of the 
facility. In such cases, this other person must also be a 
licensed nursing home administrator. 

flll1 ill "Related parties" for purposes of interpretation 
hereunder, shall include the following: 

(i) An individual or entity shall be deemed a related 
party to his spouse, ancestors, descendants, brothers and 
sisters, or the spouses of any of the above, and also to any 
corporation, partnership, estate, trust, or other entity in 
which he or a related party has a substantial interest or in 
which there is common ownership. 

(ii) A substantial interest shall be deemed an interest 
directly or indirectly, in excess of ten percent (10%) of the 
control, voting power, equity, or other beneficial interest of 
the entity concerned. 

(iii) Interests owned by a corporation, partnership, 
estate, trust, or other entity shall be deemed as owned by the 
stockholders, partners, or beneficiaries. 

(iv) Control exists when an individual or entity has the 
power, directly or indirectly, whether legally enforceable or 
not, to significantly influence or direct the actions or 
policies of another individual or entity, whether or not such 
power is exercised. 

(v) Common ownership exists when an individual has 
substantial interests in two or more providers or entities 
serving providers. 

fftt ill "Fiscal year" and "fiscal reporting period" both 
mean the facility's internal revenue tax year. 
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te-t _ll!tl "Property Costs" are amounts allowable for 
facility or equipment depreciation, interest on loans for a 
facility or equipment, and leases or rental of a facility or 
equipment. 

t~-t 1E.l "Operating costs" are the difference between 
total allowable cost and property costs. 

t~-t M "Certificate of Need" is the authorization to 
proceed with the making of capital expenditures under Section 
1122, Title XI of the Social Security Act, and sections 
50-5-101 through 50-5-307 MCA. 

f!!'-t iJ2l "New facility" means an entirely newly
constructed facility which has not provided nursing care 
services long enough to have a cost report with a complete 
audit as provided under ARM 46.12.1205(6) covering a twelve
month fiscal reporting period. 

te-t isll "New provider" means a provider who acquires 
ownership or control of a skilled nursing or intermediate care 
facility whether by purchase, lease, rental agreement, or in 
any other way, subsequent to the effective date of this rule. 

fE-t U9aEe e£ ~Rtel!'eetU ~e tke aaEe Ee Be Heea ~R aeEel!'
M~R~R~ ekaR~ee ~R Eke ~l!'ee~eeE~ve l!'aEe~ WkeR eem~HE~R~ 
ekas~ee ~fl. Eke SP-f tke aaEee e£ ~REel!'eBE are Eke se~~RR~RIJ 
saEe e.f a ~Fee~eeE~ve l!'aEe ~er~ea asa tke eRS~R~ aaEe ef a 
~l!'ee~eet~Ve Fate ~el!'~8ST 'f'ke sate e£ ~Rtel!'eeE l!'e:i:a£e8 Ee 
aaa~R~ a El!'eRa faeEel!' Ee eeeE ~el!' day ~e Eke 8e1J~RR~R~ aa£e e£ 
a ~l!'ee~eeE~ve ra£e ~er~eaT 

tH-t Re£el!'eReee £e laws aRa l!'eiJHla£~eRe l!'ecfel!' Ee e~Ea
E~eRe eHl!'l!'BRt ae ef Mal!'ek 297 l9~9T 

( r) "Rate year" means the provider's fiscal year for 
which an interim rate is being issued. 

(s) Nominal charge ~ .!!. charge ~ .!!. government 
facility to _!! private patient which amounts to less than half 
of the actual allowable costs~~ for the rate year. 

(t) "Estimated economic life" means the estimated 
remaining period during which the property is expected to be 
economically usable ~ one or more users, with normal repairs 
and maintenance, for the purpose for which it was intended 
when built. 
~-- ~he laws and regulations and federal policies cited 
in this sub-chapter shall mean those laws and regulations 
which are in effect ~~ of October 22, 1980. 
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46.12.1204 REIMBURSEMENT METHOD AND PROCEDURES f%1 Re
~MBHreae±e See£~ Re~M8Hrea8±e ees£ ~e £fie ameHHE Efie eeperE
mea£ p8ye ~er reH£!-ae ftHre~HIJ heme eerv~ees prev~eee ES a 
med~e8~8 p8E!-eHET Re~MhHreae±e eeeE ~er ERe app±~eae~e per~ed 
~e de£eEM~aee by mH±£~~±y~HIJ £fie pree~ee£~ve re£e £!-mee mee~
ea~e ~8£!-eft£ a8ye 8He ee8He£~HIJ £fiere£rem Efie ameHa£ a ~e£!-eft£ 
par£~e~~8£ee ~ft ERe eeeE e£ eare .. 

f~1 Pree~ee£~ve R8Eee.. PrespeeE~ve r8£ee are Efie ra£es 
ea reeerd w~Efi Efie eep8rEMeHE~B ~~ee8± iHEermed~ary 88 e~ 
Merefi e±T ±9~9T er £fie reEse deEerm~aed 8B ~el±eweT wfi~efiever 
8Fe H~IJHer.. p,.,ee~ee£~ve 't'eEee efi8±l he aaaeHaeee ae la£e't' 
Efiaft £fie heiJiHH~HIJ 88£e e£ £fie ~er~ed ~er wfiiel!. £fie ~ree~ee
£~ve l!'aEe is Ee he e££ee£~ve7 Hftlees a preepeeE~ve !;et£e ~e 
ae£ermiaed. Eft!;SHIJH El!.e e±£e,.,aa£!-ve reEe rev~ew preeeee aeeerd
iHIJ £e FHle ARM 4&~±~~±~94 .. 

fe1 ~fie prespeeE~ve ra£e i"eF eaefi i"ae~l~EY ~s Efie sHm e£ 
i£e eeeE peF day feee ARM 4&~l~ .. ±~94f~·tfe·H 7 a El!'efta ~8BESF 
teee ARM 4& .. ±~ .. ±~94f~1fd11 7 aa;HeEMea£e fep pPeper£y eeeE 
~aereasee teee ARM 4& .. l~ .. l~94f~1fi11T- a peF~ePmaftee ~aeeaE!-ve 
£ae£er tsee ARM 4& .. ±~ .. ±~94f~1t~11 7 aad aft eeeHpaaey a«;HeEmeHE 
~ae£eF feee ARM 4& .. l~ .. ±294f~1te11.. ~fie preepee£~ve Fa£ee are 
Blla;ee£ £e a maKimHm ~Feepee£!-ve PaEe feee ARM 4& .. ±~ .. ±~94 
t~1f'JH aae Ee pr~¥8Ee pay ±~mi£e£:i:efte feee ARM 46~±~~±~94 
t~1ti!.·H.. Preepee£~ve raEee eFe e££ee£~ve i"er per!oeas ee'Jift
a;>BIJ eft et; a~£eF ApF:iol lT ±9:;19 7 aad w;i,±± he Hp8.a£el!!l 8y El!.e 
£read ~ae£et:< a£ £fie heiJiHaiBIJ e£ eaefi e:ioH-mea£8 ~eF!-ea 
Eherea££eF7 eF HHE:i:l Feeae:ioH'J &Hder ARM 46 .. ±~~l~94f~1fh1 
ee£a8±:ioefiee a aew :i:ft~E:ioa± da£e .. 

f81 Pree~ee£~ve f'a£ee are eaeeEI ea eee£ repet:<Ee £fie£ 
Fe~Feeeft£ HHre:ioHIJ heme eee£e £eF £8eili£ies paF£:ioeipaEiB'J ia 
'l>l!.e pFSIJFalll EiHr~HIJ a eaee pel'iea.. ~l!.e iai£ia± ease peF:ioeEI 
will iaelHEie £fie mee£ peeea£ £ieeal yeaF eee'lo repeF£ eHaiH'J ea 
er hei"eFe Nevemher 397 l9~~ £eF eael!. £aeil~'l>y paF'I>iei~a£ift'J ~H 
£fie preiJFBM Eilll'iB'J 'lofia'l> ~er~eEI.. Ra£ee 8e1JiHHiH'J eB ApFil ±7 
±9:;19 .. ~;~,± he eaeel!!l eft eee'lo reper£e i"Fem £his iHi'l>ia± ease 
~el'ieEI~ Sllhee~HeHE ease periede w~ll he eaEae±ial!.eEI wfieB '~>fie 
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e~e ea£e e~ £Be e~aes£ ees£ ~epe~£ ~sea £e ee£ab~ish ~a£es is 
111e~e £ha~ £h~ee yea~e e~a.. fi'e~ eJtalllp~e.,. £Be e~aes£ eee£ 
~epe~£s ~sea ~e~ £he iai£ia~ base periea wi~~ he £ft~ee yea~e 
e~a e~ .l:leeelllhe~ 3,1,.,. ,!,9'il9.. A Mere e~~refl£ base pe~iea wi~~ he 
ee£ah~iehea ~pefl whish £e ae£er~~~ifle ra~.ee e~~ee£ive Jafl~ary ,~:.,. 
l989 .. t 

fet see£ pe~ Ei.ay ie £he allewahle ees£ ~e~ a ~aei~i£y 
Ei.iviaea hy ~e~a£ea £e£al pa£iefl£ Ei.ays .. 

fit A ~aeili£y~s ees£ pe~ aay t"e~ £Be ifli£ial base 
pe~iea shall be ee111p~£ea ~£i~ieifl~ £Be 111ee£ ~eeefl£ ees£ ~epe~£ 
et" £he £aeili£y efleia~ Bfl e~ be~e~e Nevelllhe~ 39.,. l9'il'il.. ~hese 
£aeili£iee ae£ l<l.avia~ s~111i££ea eee£ ~epe~£e ~l!'elll wsiel<l. £!<I.e 
aepa~~efl£ eafl e8£aia £!<I.e ~eq~iei£e eee£ ifl~B~Ma£iefl wi~~ he 
assi~flee afl es£:i:Ma£ee ees£ pel!' aay ae ae£er~~~iftea by £!<I.e ae
pa~~efl£.. ~l<l.is ee£i111a£e will be ~evieea based Bfl a eee£ 
~epe~£ eeH£aiRifl~ £he ~eq~iei£e ifl~B!'IIlatiBR £e be ~i~ea He 
~a£e~ £l<l.aH 9e£ebe~ 1.,. ,!,9'il9.. i£ e~el<l. a eeet !'Bpe~£ ie Ret Made 
avai~ah~e by £ha£ ea£e.,. £!<I.e p~evieeJ'~B £e£a~ ~eilllh~~eeMBflt 
el<l.a~~ be wi£l<I.Hela.. ABy a111e~Rte wi£)!.Fo.eie ~aae~ £Heee eire~lll
e£afleee wi~~ be payable tB tHe p~eviae~ ~pefl e~eMissieB e£ 
eee£ ~epe~t eeft£aiflift~ £He ~eq~iei£e ir~£e~lllatieB aRe ap):3~ie
a8~e te the ease pe~iea £l<l.eB iR et"t"eet .. 

fiit sael<l. ~aei~i£yJ.s eeet pe~ aay £e~ s~eeeq~eftt ease 
peFieas sl<l.a~~ be eaeea BPI eee£ ~epel!'te SJ:3J:3~ieae~e te tl<l.a£ 
paF£ie~la~ ease pe~iea .. 

fiiit i~ £He tetal pa£ieH£ aays ~ep~eeePI.teEi. iR tHe eest 
~epe~£ ~sed £e Ei.ete~Mise eeet 13e~ Ei.ay ~ep~eeeP1.£e as eee~paaey 
ra£e e~ ~ees £Rafl ~9 pereeat.,. preJ:3e~£y eee£ pe~ Ei.ay £er £fta£ 
eee£ ~epe~£ wi~l he ee!llp~ted es £he essie e£ ~9 pe~eest eee~
psRey.,-

fat ~!<I.e £reBa £aster is as a111e~s£ £)!.a£ is aEi.Ei.ee £e ees£ 
per Ei.ay a£ a aa£e e~ iftteres£ £e re£lee£ eRaROJBB is £!<I.e 8Pi 
ar1Ei. ~abe~ iaEi.eJt.. ~Hie ~ae£er is ae£e~111iseEi. by El.erivis~ tRB 
111eas epe~a£iR~J eeet per Ei.ay £~e111 £!<I.e eeets pe~ El.ay El.e£e~MiReEI. 
is ARM 46.,-'i,i!.,-ii!94fi!tfet a~ter elteh ees£s per say Have bees 
aEi.;ltstee .By £!<I.e sp,~c aPI.Ei. ~a.Ber iaEI.eH te £He eaEi. date e£ tHe 
base perieEI... ~He 111eas epera£iH~ eee£ pe~ say is lll~l£ip~ieEI. by 
a pei!'BBRta~e eased 39~ BR tftB SP,!, pBt;BBftt!l'}e Bftaft~e BBtWeBH 
£we aa£es e£ iPI.teree£ asEi. 'il9~ BPI tl<l.e ~she~; isEi.eH pereeR£a~e 
el<l.as~e .Betweeft tfte saMe £we Ei.atee e~' ia£eres£ £e yie~Ei. tHe 
£t;ePI.EI. £aeter pe~eett£a~e.. ~He el<l.aft<Je is £!<I.e SP,i, aPI.Ei. ~aeeJ< 
iaEi.eH is aete~M:i:fteEI. by ~eifl~ tHe ittEI.eK ee£ab~ieHeEi. ~sr tHe 
£s~l!'tft lllBfttR p~ev:i:s~s £s £He date e£ :i:B£e~es£.. i'er eHalllp~e.,. 
£s ae£e~Mifte tfte £~efta £ae£e~ pereeftES<fe tB be app~ieEI. £e 
p~espee£ive l!'ateB ee~iHftil'l<J Bft 9eteBB!' ,1,'7' ,j,'!j:jl'!j'7' tftB iftEi.BJt ~B~ 
£!<I.e Mes£l<l.s eRais~ J~~y 31 7 ,!,9'il'il f£e~~ Mes£Hs be£e~e £!<I.e ees£ 
~epe~£ El.ate e£ Nevelfl.be~ 39.,. l9'il'ilt asd Hay 3~.,. ,!,9'il9 f£e~~ 
Mes£fts 8e£e~e £He Ei.a£e e£ is£e~est.,. 9etebe~ ,~,.,. l9'il91.,. we~~Ei. be 
lisea.,-

fet ~He eeelipaaey aa;~st.lllePI.£ £ae£e~ is as s!lleH.a1;. £Hat 
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wi:H: .Be atilieli ~e ef lieli~:~e~eti 'ife!R a .faei:l:i~y.l.e Hell~ ~fee~ee
~ive fa~e ehe~:~:l:li ~he eee~:~~aHey fa~e til:I'EiH~ sHy eiK-JReH~R 
~efied a'f~ef A~fi:l: '1- 7 '!-9:jl9 vafy JRefe ~Raft ~Rfee ~efeeH~a~e 
~eiH~e .ffe!R ~he eee~:~~aftey fa~e ~:~eeli ~e lie~e'EMiHe a .faei:l:i~y.l.e 
ease ~efieli eee~ ~ef day.,. AHy eeJR~l:l~a~ieHe l:ll'!.lief ~hie eee~ieH 
aha±± .Be e~:~s:fee~ ~e ~1\e 69 ~efeel'!.~ eee~:~~al'!.ey 'fae~ef ae lie
eefil!!ed iH ARM 46 .. H!·d2Q4fiHfetfiiit.,. ~hie 'fae~ef wi±± .Be 
tie~efJRil'!.eli as .fe:l:lewe~ 

fit ~he ~efeel'!.~a~e e£ vafiaHee il'!. ~e~al ~a~iel'!.~ days fef 
eael\ ~efieEI shall .Be lie~e'EJRil'!.eli.. StieR ~efeeH~afj'e shall .Be 
fetiHeeli .By 510 ~efeei'!.~T wl\ieh ie tiee!Reli ~e l!!e ~he ~ef~iel'!. 
fela~eli ~e eee~e ~1\a~ vafy wi~h eee~:~~aHey .. 

fiit Wftel'!. ~he ~ree~ee~ive fa~e ie seiHf!' H~Eia~eli ae ealleli 
'fef iH ARM 46T'I-2 .. :1:294f2tflit ~1\e ~fee~ee~ive ra~e will .Be 
iHefeaseli ef tieereaeeti .By ~he aeljl:le~iH~ ~ereeH~afj'e Ele~efJRiHeli 
iH f2tfetfit e£ ~hie fl:lle .. 

fiiit All ~feviEiefs shall el:IBIRi~ !ReH~hly eee~:~~aHey fe~er~e 
eH £erMe ~revised .By ~he lie~al!'~eH~T %heee fe~el!'~e eha±l .Be 
'fi:l:eti wi~hiH ;1:6 days e£ ~he eleee ef eaeh MeH~fi.,. f'f ~he 
l!'e~ef~ is la~e aHa He~ reeeiveli .By ~he Hell~ tia~e e.f l!'ei!RB~:~l!'ee
!ReH~7 ~he ~feviliel!'.l.e ~e~al feiiRB~:~reeJReH~ shall .Be wi~RI\el~h 
All eJRel:IH~e ee wi~hhe:l:li will .Be ~ayaele ~e ~he ~fevitier l:l~eH 
SHb!RieeieH ef a ee!R~:I:e~e aHti aeel:ll!'a~e eee~:~~aHey fe~er~ .. 

f£t ~he peFfeflftaHee iHeeH~ive fae~er is tie~e'EMiHeli l!!y a 
iaei:l:i~yJ.e fela~ieH ~e ~he 99~1\ ~ereeH~ile e£ ees~e ~ef day .. 
ff ~he faeili~y.l.e eee~ ~ef day is a~ ef aseve ~he 99~ ~el!'
eeH~H:e, i~e ~el!'feEMaHee iHeel'!.~ive fae~er ie sere..- f£ ~he 
{aeili~y.l.e eee~ pef day is lese ~RaH ~he 99~1\ ~efeeH~ile7 ~he 
~effe'I"JRaHee il'!.eeH~ive 'fae~er is 59 pel!'eeH~ e£ ~he liif'fereftee 
se~weeH ~he 99~1\ ~efeel'!.~ile e.f all eee~e ~er day aHti i~e eee~ 
~el!' day l:l~ ~e •:1:..-69 ~ef pa~ieH~ day .. 

f~t ~he JRaHiMHIII pree~ee~ive fa~e ~1\a~ will .Be a:l::l:eweti 
Bl'!.y .faeili~y is ~he eee~ peF day as atij~:~e~eti .By ARM 410.,.:1:2 .. :1:294 
filtflit ~Ra~ ie a~plieae:l:e ~e ~he .faeili~y ~he~ ie a~ ~1\e 99~1\ 
~ereeH~ile .. 

fht ~he ~Fee~ee~ive l!'a~e fer aHy faeili~y shall He~ 
eHeeeli pfiva~e ~ay lillli~a~ieHe 7 e!leep~ ~1\a~ a e~a~e er ee~:~H~Y 
£aeili~y ehaEfj'iHf!' aellliHally ie He~ e~:~e:fee~ ~e ~he priva~e pay 
li111i~a~iea.. ~1\e wei~h~eti averafj'e ehar~ee fef silllilel!' Hl:lfeiHfj' 
eafe eervieee ~e pFiva~e ~ayiHfj' ~a~ieH~e iH effee~ aHy ~iJRe 
li~:~fiH~ ~he ~eried .fer whieh ~he pfeepee~ive fe~e applies shall 
ee ~:~sed iH tie~erllliHiHfj' wl\e~hef ~he ~res~ee~ive fa~e ie li111i~eti 
Sf He~.. %1\e pl!'evilier shall ee ree~eHei.Ble fer l'!.e~ifyiftfj' ~he 
lie~aF~eft~ i111111eaia~ely if er wl\eH ~he ~res~ee~ive Fa~e eKeeede 
~he ~fiVa~e ~ay fa~e .. 

fit Pree~ee~ive ra~ee shall ee ad.j~:~e~eti. .feF ~re~er~y 
eee~ iHereaeee Heedeti fef fSH~iHe Hl:ll!'eiRfj' eare eervieee illl~le
l!lel'!.~eli a.f~ef ~he ~efieti severed .By ~he eee~ fe~er~ ~:~sed ~e 
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Eie£eFM~Re ees£ per day ~R ARM 46 .. l2 .. i294f21te1 prev~eee £hese 
~Rereases have seeR aJipreveli EhretuJh £he eer£:i:f":i:ea£e e£ Reeli 
preeess.,. See£ per day :i:R ARM 46 .. i2 .. i294f21fe1 shall ee aEi
jlis£ed aeeerd~R<Jly.. Hewever-r Ehe ees£ per day se alijlis£eEi 
saall ee sliBjee£ £e £9.e sllllle perfeFMall.ee ~ReeH£:i:ve £ae£er 
Eie£erm~ReEi :i:R ARM 46 .. l2 .. l294f21fft l!lHEi EftS maM:i:m~ pre
speeE~Ve ~a£e ~R ARM 46 .. l2.,.l294f21f'Jt lili~~H'J £he :i:ftEe~:i:M 
8e£weeR ~eeas:i:R'J ea£es.,. 

t:tt New £ae:i:l:i:£:i:es par£:i:e:i:pa£:i:H'J fer £he £:i:fsE £:i:me :i:R 
ERe pre<JFaM w:i:ll ee <J:i:veH aR :i:R:i:E:i:al prespee£:i:ve faEe eaeeEi eH 
aR evallia'E:i:eR e£ a elid'JBE ttHd a e£aff:i:H'J pa££erft reper£ elie
m:i:££eEi eft .f'eFMe prev:i:ded By Ehe eepaFEMBHET ~he BliS<JeE w:i:ll 
ee eval1:1a£ed :i:R £erma ef ra£ee elirreREly :i:R e££ee£ fer s:i:m:i:lar 
s:i:se £ae:i:l:i:£:i:es . Jll!lrE:i:e~paE~R'J :i:R £he prBIJfi!M.,. ~Re s£af{~R'J 
pl!lEEerft w:i:ll ee evallii!Eee ~ft EBFMB e£ ERe s£a{.f':i:H'J !!'B'!Ili~re
meREB e£ ERe lieparEMeHE e£ healER aftd eftv~reRMeR£al se~eReee .. 
HeweverT Ehe prev~Eier may re~es£ £he£ ERe EiepaFEMeft£ perf"erm 
a paE~BHE aeeeeemeRE aRe -£ae:i:l~£y evallia£:i:eH £e Eie£erm:i:fte 
aeElial e£a££ Reeds.,. l:lftlese jlie£~£:i:ea£:i:eR {er a var:i:;utee :i:e 
eMpl:i:ei£ly deiiiBRs£ra£ed aRe aeeepEeli ey £he deparEMeR£.,- £he 
new £ae~l:i:£y w~ll ~eee:i:ve £9.e same ra£e fer e:i:m:i:lar e:i:se 
£ae~l~£~es.,. 9Ree £9.e £ae~l:i:£y has pl!'eV:i:lied Ehe aepaFEMBRE 
w~£9. a £welve-meRER ees£ reper£ aeeep£aele {er lise iH 
Eie£erM:i:H~R'J preepee£:i:ve ra£ee 7 eliBmiee:i:eft ef Blia<JeEe £er ra£e 
Eie£erM~RBE:i:BR w:i:ll ftB lBR'JBf BB FB~il!'ed.,. 

tkt Aft :i:Rd:i:vidlial whe ~ .. a Rew previder ey reaeeR e£ h~s 
plireaaee er lease e£ a £ae:i:l:i:£y waiea is BlirreREly par£ie:i:paE
iR'J iR £9.e pre<Jrlllll will be 'J~Veft aft :i:R:i:£~al preepee£ive raEe 
eases eft aR evalliaE:i:eR e£ a elia<JBE aHa a e£af£i61J pa££erR 
J!'eper£ e1:Utm~££ed BR a .f'erm prev:i:lieci Joy Ehe deparEMef\~.,. 'FH.e 
BHEiiJeE w~ll ee evalliaEeli iR £erme ef ra£ee ~R e{fee£ fer £9.e 
pr~er previaer.. 'Fhe e£a££:i::e.IJ pa££eJ!'l'l. w~ll ee eval1:1a£ea iH 
£erma e£ £he e£affiRIJ J!'e~:i:remeREB ef £he aeparEMeR£ ef heal£h 
aRa eRV:i:J!'Bl'I.IIIBREal se:i:e:e.eee.,. HeweveJ!'T £he prevideJ!' 111ay re~ee£ 
£haE Ehe aepaJ!'EMeRE per{eFM a paEie:e.£ aeseesmeRE aHa faeiliEy 
evallittE:i:e:e. EB EieEeJ!'III:i:Re ae£1:1al s£a.f'{ Reelis.. l:lHlees jlie£:i:£~ea
£:i:eB fer a var:i:a:e.ee ~s eJlpl:i:e:i:£ly aeMBRBEJ!'a£ed :i:R £9.e eHafJBE 
aHEi aeeep£ea ey £he aeparEMeR£T £he Rew pt;ev:i:eer w:i:ll J!'eee~ve 
£fl.e same ra£e as £he pr~er pt;sv~lieJ!'.,. e:e.ee £9.e Rew J~rev:i:aeJ!' 
has prev:i:deli £he deparEMeR£ w~£h a £welve-meR£h ees£ repsr£ 
aeeep£aele {SJ!' liSe :i:l'l. ae£eJ!'III~H~H'J pt;BSpeet.:i:ve raEBST BliBIII~S
e:i:eft s.f' elia<JeEs {eJ!' .l'B£e ae£eJ!'M:i:Ha£:i:eR will Re lBR<Jer ee 
J!'eEjliif'eST 

tilt ±R£erJReliia£e Sare Fae:i:li£iee fer £he MeR£ally Re
EaJ!'ded.,. -!'{ a fae:i:l:i:£y :i:e eerE:i:£:i:ed £e JIJ!'Bv:i:de sere feJ!' 
pa£:i:eR£s liftaer feEieJ!'al eRa eEa£e lSFfMR re<Jlila£ieRBT £heR £he 
J!'eiiiiBlil!'eaele essE fel!' £9.e fae~l:i:£y shall ee aB:ewa.ble ees£s 
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eever-tft§ tl\e per-tea e{ re-tiiiBHreeRteftt7 SliB:j-eet ta tl\e liMite 
prev-taea ee:l:e>h 

ta-t Aft iSF/HR el\a:l::l: reeeive -tftter-tRI l"Btes aaeea aft 
eet!:Rtatea eaete... ~1\e rates el\a:l::l: ee aete£Rtiftea £el" aft rSFI 
HR~e £-teea:l: year all.a el\a:l::l: ae aeve:l:epea ill. twa J!Bl"ts.,. 

t-t+ Part ell.e el\a:l::l: iaell.t-t£y relit-tll.e ll.li£S-tft'!J eal"e sel"
vieee efta aeterRt-tll.e a rate fer tl\-te part tRat sl\a:l::l: Ret eHeeea 
the preepeet-tve rate fer slieR eervieee aHriR'!J tl\e saMe periea 
tl\at weH:l:a ee a:l::l:ewea liRaer ARM 46 ... l2 ... ±294t21.,. 

t-ti+ PIU!'t twe el\a:l::l: iaeRtify eervieee applieaele te the 
RIBRtal:l:y l"etaraea pat-teftte ever efta aaeve tl\e eaets sf relitifte 
Rlire-tR'!J eare eervieeeT efta aetermill.e a rate fer tl\eee 
iRereRteRtal f9FIHR eervieeeT previaea tl\e eet-tRtatea eeete fer 
eliel\ eervieee are aeeRtea reaeeHaale efta fteeeeeary ... 

tii-t+ eeet ef prev-taill.§ eeJ<vieee te patiBHts will ae 
reiRIBHreea aeeeraiR'!J tB tRe apprepl"-tate iRtel"iRI l"atee aepeRa
iR§ aft what level e£ eare 1\ae seeR eetaaliel\ea fer eeeh 
pat-teHt ey the HefttBfta £eliftaatiell. £el" Rteaieal eere ... 

tat rfttBFiRI rates RIBY ae lipSBtBS {£SRI tiMe tB tiMe .. 
ti1 Pal"t aRe rates will ae 1ip8ate8 fer l"eaaeiR'!J er ether 

aa:j-HetmeRts as pl"eviaea ift ARM 4& .. l2 .. l294t21.,. 
tii1 Pal"t twa l"atee will ae Hpaate8 Hpeft l"e!flieBt £reM a 

£aeility previae& sli££ieieRl> aeeliRiefttatieR ie sliaRiittea te 
Bli~pert l>l\e ll.eeeeeity e£ aft iftereaee .. 

fe+ Fiftal re-tRIBHreeMeRt will ae aeterMiRea wl\eR east 
reperte fer l>he per!i:ea have aeeft aHa-tl>ea aeeera!i:ft§ te ARM 
46.,.l2.,.l295t61.,. ReiR\BlireeR\81\t Btt£iBlitBBle tB !!'BlitiRe Rli£BiR'!J 
eare eervieee el\all ae liMitea l>e l>l\e re!i:RIBlireeRteftt that weHla 
ae allewea fer tl\e saMe peried aeeerdift§ te ARM 46 .. l2 .. l294f21.,. 
ReiiiiBHreeRteftt Bttrialitaale tB i9FIHR eervieee ever •11'18 aaeve 
tl\eee a:l:lewed as relitiRe Rlireift§ eare eerv-tees el\all ae pais 
as allewaale eeel>e aeterM-tftea liftaer ARM 46 ... l2 ... l294f411" 1\ew
every tl\eee paymeRl>e will Ret eHeeea tl\e aRteliRt tRBt welila ae 
pais HRaer 4>1\e Rtea-teal"e pl"ifteiplee e£ previaer reiR\BHreeRteftl>.,. 

f41 Allewaale aeet.,. A:l:lewaale eeete fer eeet reperl>s 
witl\ eftdift§ aal>ee ae{ere April lT 19 .. 9 shall ae aeterRiiHed 
aeeel"aiR§ l>e rlilee fer allewaale eeel> l>l\eft ift e££eel>.. Allew
aale eeBtB {Bl" BBI!t l"Bperte Witl\ BftaiR'!J aBtBI! Bite£ April ly 
19:;.9 will ae ael>el"Rt!i:ftea !i:ft aeeeraaRee witl\ HiM 15 eHa:j-eet te 
tl\e eHeepl>ieae aad ela1!'!i:£ieatieRe 1\ereiR previaea7 iRelHa!i:ft§ 
l>l\e fellew!i:IUJ1' 

fa+ Retlirft eft e!fliity will RBt ae aft ali!:ewaale eeet .. 
tll+ Seel>e -tfteHrrea iR tl\e previe!i:eft e£ !!'elitifte RlireiR§ 

eal"e eel!'vieee tB tl\e eMtBRt aMel\ eeete are reaeeH&Ble aHa 
ReeeEH!IBl"y are allewaale.. Relil>iae ee£vieee iRelHae re'!fMlar 
reeRIT dietary eervieeeT ftliPBiR'!J eet>vieeey Rt!i:Rel" l!leaieel aHa 
l!lliP§ieal BlipplieeT BRS tfte lii!IB e£ Bf!liipRIBRt BRa {aeil-ttiee .. 
EHamplee e{ £Blit!i:fte ftlil"Bift'!J ea!!'e eervieee al"e~ 
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(1) Reimbursement is the amount the department ~ for 
routine nursing home services provided to ~medicaid patient. 
Reimbursement for the rate year is determined £l multiplying 
the retrospective rate times medicaid patient -~ays and 
deducting therefrom the amount each patient partic~pates in 
the cost of care. During the rate ~ an interim rate shall 
be the basis for determining the estimated payment for each 
month. At the close of the rate year, the department shall 
reconcile the amount paid on the interim basis with the 
reimbursement due according to ARM 46.12 .1204 ( 3). Overpay
ments will be recovered in accordance with ARM 46.12.1205(8). 

(2) The interim rate shall be determined ~ follows 
unless ~ provider enters into an agreement for rate review 
according- to rule ARM 46.12.1204(7). The interim rate shall 
be announced !!£ later than the beginning of the rate year and 
shall be in effect for the provider's fiscal year. Interim 
rates are subject to private ~ limitations (see ~ 
46.12.1204(3)(f)), ~ maximum reimbursable operating ~ (see 
ARM 46.12.1204 (3)(c)), and property cost limitations (see ARM 
46.12.1204(5)(c)). 

(a) The interim rate for each facility is the ~ of its 
cost ~ ~ (see ARM 46.12.1204(3)(e)), ~ trend factor (see 
ARM 46.12.1204(3)(d)), an adjustment for property cost in
creases (see ARM 46.12.1204(2)(b)), and an estimation of the 
performance incentive factor, if applicable (see ARM 
46.12.1204(3)(b)(i)). 

(b) An adjustment for property cost increases shall be 
made for property cost increases incurred after the fiscal 
;rear covered in the cost report used to determine cost ~ ~ 
~n ARM 46.12.1204 ( 3) (e). However, such property cost 
increases shall be subject to limits on allowable costs as set 
forth in ARM 46.12 .1204( 5). Those increases must have been 
approved through the certificate of need process and must be 
related to routine nursing care services. Cost~~ in ARM 
46.12.1204(3)(e) shall be adJUSted accordingly. 

(c) In calculating the interim rate the department will 
include an estimate of the performance incentive factor as 
derived in ARM 46.12.1204(3)(b)(i). For the purpose of making 
this estimate, the allowable costs from the applicable prior 
fiscal year as adjusted £l ~ trend factor (see ARM 46.12.1204 
Q.1i!!1 shall be used in determining the ~ of the perfor
~ incentive factor. The department will reconcile this 
estimated performance incentive factor with the actual allow
able performance incentive factor upon audit of the cost 
report for the rate year. 

(d) New facilities participatinQ" for the first time in 
the program will be g~ven an initial ~nterim rate based on an 
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evaluation of ~ budget and ~ staffing pattern report submitted 
Qg forms provided ~ the department. The budget will be 
evaluated in terms of rates currently in ~ for similar 
~ facilities 'participating in the program. The staffing 
pattern wlcll be evaluated in terms of ~ staffing require
ments of the department of ~ and env1ronmental sciences. 
Unless justification for ~ variance is explicitly demonstrated 
in the budget and accepted ~ the department, the new provider 
will receive the same rate for similar size facilities. once 
the provider has provi~the department with ~ twelve month 
£2§! report acceptable for ~ in determining interim rates, 
submission of budgets for rate determination will E£ longer be 
required. 
~ ~ provider, who ~ reason of his purchasing QE. 

leasing of ~ facility which is currently participating in the 
program, will be given an initial interim rate ~ Qg an 
evaluation of ~ budget and ~ staffing pattern report submitted 
Qg ~ form provided ~ the department. The budget !:!ill be 
evaluated in ~ of rates in ~ for the prior provider. 
The staffing pattern will be evaluated in terms of the staff
~ requirements of the department of health and environmental 
sciences. Unless justification for ~ variance is explic1tly 
demonstrated in the budget and accepted ~ the department, the 
~ provider will receive the ~ rate as ~ prior provider. 
Once the ~ provider has provided the department rug ~ 
twelve month ~ report acceptable for ~ in determining 
interim rates, submission of budgets for the rate determina
tion will E£ longer be required. 

ill Retrospective Rate. The retrospective rate shall be 
issued upon audit of!!££§.! report for the rate year and shall 
be determined as follows: 
-- (a) The retrospective rate for not-for-profit facilities 
shall be ~ lesser of the actual allowable cost ~ ~ 
experienced during~ provider's rate year or the actual allow
able ~ from the applicable prior fiscal year plus ~ trend 
factor (see~ 46.12.1204(3)(d)). 

( i) To the extent that ~ interim rate is based on ~ 
cost report which did not include return on net invested 
equity as ~ allowable cost, the interim rate shall be 
adjusted to allow for the inclusion of this cost when ~ 
sary in calculating the retrospective ~ 

(b) The retrospective rate for for-profit facilities 
shall be the lesser of the actual allowable ~ P!<E ~ 
experienced during the provider's rate year plus ~ performance 
incentive factor (see ARM 46.12.1204(b)(i)) or the actual 
allowable cost from the applicable prior fiscal year plus e_ 
trend factor (see ARM 46.12.1204 ( 3) (d) plus ~ performance 
incentive factor (see ARM 46.12.1204(3)(b)(i)). 

(i) The performance incentive factor is the amount which 
is added to~ for-profit facility's retrospectively determined 
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rate if the facility meets the department's definition of cost 
containment. ~ facility shall have met the definition of cost 
containment if its operating cost ~ ~ is less than the 
maxJ.mum reimbursable operating cost ~ ~ as defined in 
ARM 46.12.1204(3)(c). 

(ii) The performance incentive factor for ~ facility is 
determined ~ the relationship of its allowable operating cost 
~ ~ in the rate year to the allowable operating costs ~ 
~ of all participating Montana facilities from the applica
ble prior fiscal year plus ~ trend factor (see ARM 46.12.1204 
illi.:.. ~ facility with operating costs ~~which are ~ 
to or less than the 66th percentile of all reported costs plus 
the applicable trend factor shall receive ~ performance incen
tive factor of $1.50 ~patient~ ~ facility with operat
igg costs ~ ~ which fall between the 66th percentile and 
the 76th percentile of all reported operating ~ ~ ~ 
plus the applicable trend factor shall receive ~ performance 
incentive factor of $1.00 ~ patient day. t,. facility with 
operating costs ~ ~ which are equal to or greater than the 
76th percentile of all reported costs ~ ~ plus the appli
cable trend factor, but which are less than the maximum reim
btlrSable cost ~ day, shall recei"""Ve~ performance incentiVe 
factor of $0.50 ~patient ~ 

(c) The maximum reimbursable operating ~ ~ ~ is 
the operating cost which is the 90th percentile operating ~ 
of all Montana facilities participating in the program in the 
applicable prior fiscal year plus the applicable trend factor 
(see ARM 46.12.1204(d)). For rates effective January lL 1981, 
the 90th percentile cost shall be derived from all audited 
cost reports submitted for fiscal years ending in 1979. 
Subseguent 90th percentile ~ shall be derived from cost 
reports with ending dates no more than two years prior to the 
beginning of the rate year. 

(d) The trend factor is the amount which is added to the 
cost ~ ~ from the applicable prior fiscal year to account 
for the effects of inflation on operating costs in the rate 
year. The trend factor is determined £y multiplying the 
indicator of inflation times the operating cost ~ ~ for 
the applicable prior fiscal year. The indicator of inflation 
is the ~ of 15 percent of the change in CPI-food, 15 percent 
of the change in CPI-other, ~ 70 percent ~ the change in 
the labor index. These indexes are further defined in ARM 
%.12-:!202. The change in ~indexes is the percentage 
change between the midpoint of the applicable prior fiscal 
year and the midpoint of the ~ year. . . 

(i) Interim Rate. E:£.r the purpose of determl.nJ.ng the 
trend factor to be included in the interim rate, the percent
~ change in the indexes between the midpoint of the applica
ble prior period and the midpoint of the rate year wl.ll be 
extrapolated from the most currently available data on each 
index. 
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1iil_ Retrospective Rate. For the purpose of determining 
the trend factor to be included in the retrospective rate, the 
actual percentage-change in theinde'Xes from the midpoint of 
the applicable prior fiscal year to the midpoint of the rate 
year will be used unless the percentage change determined 
according to ARM 46.12.1204(3)(d)(i) is higher. If the trend 
factor determined in ARM 46 .12 .1204 ( 3) (d) ( i) is higher, then 
the trend factor for the retrospective rate will be the trend 
factor used in determining the interim ~ . . 

(e) Cost ~ ~ is the allowable cost for ~ fac1l1ty as 
determined £l ARM 46.12.1205 divided ~ related total patient 
days. 
~ facility's cost ~ ~ for the initial interim 

rate shall be computed utilizing the most recent audited cost 
report of the facility for ~ fiscal year ending on or before 
December l!.,_ ~ Costs shall not be taken from cost reports 
which ~ submitted ~ than two years prior to the rate year 
for ~ purpose of computing an interim rate. 

(J.i) Each facility's cost ~ ~ for the retrospec
tively determined allowable costs will be taken from the cost 
report for ~ rate year for which the applicable interim rate 
was issued. 
-- (iii) If ~ facility has increased its bed capacity with 
newly licensed beds on or after January 1_,_ 1981 and if the 
facility has an occupancy rate which is less than 90 percent 
of capacity, then an adjusted occupancy rate shall be used in 
determining ~ ~ ~ The adjusted occupancy rate will be 
calculated as ~ actual occupancy plus 50 percent of the 
difference between 90 percent occupancy ~ the actual occu
~ 

(iv) Facilities which have not increased bed capacity on 
or after January 1_,_ 1981 shall have an occupancy adjustment if 
the occupancy ~ for the facility is less than 50 percent of 
capacity. The property cost of ~ facilities will be 
computed based on 50 percent of capacity. Operating costs 
will be determined based on actual occupancy. 

(f) The rate for ~ facility shall not exceed private 
~ limitations, except that ~ state or county facility charg
igg nominally is not subject to private ~limitations. The 
weighted average charges for similar nursing care services to 
private ~ patients in effect during ~ rate year shall be 
used in determining whether the rate is limited or ~ The 
provider shall be responsible for informing the department's 
fiscal intermediary immediately if the rate exceeds the 
private ~ rate. 

( 4) Intermediate ~ Facilities for the Mentally 
Retarded. If ~ facility is certified to provide care for 
patients under federal and ~ ICF/MR regulations, then the 
retrospective rate for the facility shall be determined 
according to ~ 46.12.1204(3) with the following exception. 
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~ Actual allowable costs shall be determined in two 
parts. 

ill Part one costs will be those costs associated with 
routine nur5Tii9 care for intermediate care patients. 

ii!l Part two costs will be those costs associated with 
services re9uir~ ~ and provi~to mentally retarded 
patients incremental to routine nursing care of intermediate 
care patients. such incremental services are~defined in 42 
CFR, Part 442, Subpart Q, Sections 411, 456-464 472, 475, 477 
and 489 which are federal regulations setting forth standards 
for intermediate ~ facilities for the mentally retarded, 
and which regulations the department hereby adopts and incor
porates herein ~ reference. ~ ££PY of the above-cited 
regulations ~ be obtained from the Department of Social and 
Rehabilitation Services, P.O. Box 4210, 111 Sanders, Helena, 
Montana 59601. Providers must ~able to ~ument in a:manller 
acceptable to the department the method of determining those 
incremental ~ for the purpose of cost reporting. 

(iii) The allowable operating costs determined in ARM 
46.12.1204 ( 4) (a)( i) shall be the only costs limited to the 
maximum allowable operating cost ~ ~ (see ARM 46.12.1204 
(3)(c)). In addition, those costs shall be the only allowable 
operating ~ used in determining the performance incentive 
factor (see ARM 46.12.1204(3)(b)(i)). 

ill The interim rate will be issued according to ~ 
46.12.1204(2) except that there will be one interim~ 
issued for skilled and intermediate ~ patients served ~ 
the provider and another interim rate issued for ICF/MR 
patients. The basis for these interim rates will be allowable 
costs from the applicable prior fiscal year ~ determined in 
ARM 46.12.1204(3)(d). 

ill Allowable cost. Allowable ~ for cost reports 
with ending dates before January ~ 1981 shall be determined 
according to the rules for allowable ~ then in effect. 
The department hereby adopts and incorporates herein ~ 
reference the health insurance manual HIM-15, which is a 
~ publiShed ~ the United States depart:meDt of health and 
human services, social security administration, which provides 
guidelines and policies to implement medicare regulations 
which set forth principles for determining the reasonable cost 
of provider services furnished under the health insurance for 
Aged Act of 1965, as amended. ~ £2PY of the HIM-15 .~ .~ 
obtained from the Department of Social and Rehabill tat~on 
Services, P.O. Box 4210, 111 Sanders, Helena, Montana 59601. 
Allowable costs for cost reports with ending dates subsequent 
!£ January 1, 1981, will be deterliiilled in accordallce with HIM 
15 subject !£ the exceptions and clarifications here~n pro
vided, including the following: 

ill ~ 9_!! net invested egui ty will be an allowable 
cost for the profit facilities. 
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ill Cost incurred in the prov1s1on of rout1ne nurs1ng 
care services to the extent such costs are reasonable and 
necessary ~ aTioWable~utiru! serviCes----r-nclude ~ regular 
medically necessary room, dietary services, nursing services, 
minor medical and surgical supplies, and the ~ of equipment 
and facilities. Examples of routine nursing care services 
are: 

(i) all general nursing services including but not 
limited to administration of oxygen and related medications, 
hand-feeding, incontinent care, tray service, and enemas; 

(ii) items furnished routinely and relatively uniformly 
to all patients without charge, such as patient gowns, water 
pitchers, basins and bed pans; 

(iii) i terns stocked at nursing stations or on the floor 
in gross supply and distributed or used individually in small 
quantities without charge, such as alcohol, applicators, 
cotton balls, bandaids, antacids, aspirin (and other 
non-legend drugs ordinarily kept on hand), suppositories, and 
tongue depressors; 

(iv) items which are used by individual patients which 
are reusable and expected to be available, such as ice bags, 
bed rails, canes, crutches, walkers, wheelchairs, traction 
equipment, and other durable medical equipment; 

(v) special dietary supplements used for tube feeding or 
oral feeding such as elemental high nitrogen diet; and 

(vi) laundry services whether provided by the facility or 
by a hired firm, except for patients' personal clothing which 
is dry cleaned outside of the facility. 

fe1 A'!,±ewas±e f'!"Bf'Bl!.'~Y eee'E ei'la'!:l se ±illl'ioteEi ~e ~he 

f'l!.'Bf'el!.'tY eee~ f'Bl!.' aay £e!" ~he 99th f'el!.'eeatile £aei±ity iaea~
i£iea ia eee~ l!.'Bf'Bl!.'tB £e!!.' Meataae £eeili~iee f'al!.'tieif'e~ia~ ia 
~i'le 111eEiieaia f'l!.'B~l!.'elll EiH!!.'ia~ a saee f'Bl!.'iea~ ~i'le iai~ie± sese 
f'Bl!.'iea BRall Hti±ise ~sese eee~ !"Bf'Bl!.'~B £'iolea wi~R ~he Eief'al!.'~
lllea~ tRB~ EieiiiBHB~l!.'e~e tRe l!.'B~Hiei~e Eiete BHEi Bl!.'e tRe 11188~ 
l!.'eeea~ twe±ve-lllea~R eee~ l!.'ef>el!.'~B avai±asle tR!!.'Bli~R Nevel!IBel!.' 
397 !1.9'il'il~ SHBBB~Heftt sese f>el!.'iBEil' wi±l HBB tRe BBI!Ie e88t 
i'Bf'Bl!.'~e Heea £el' !"esaeia~ ia ARM 46~;i.i!T;i.i!94fi!1fs1~ fa el!.'Eiel!.' 
tB af>f>lY ~Re f'!"Bf!'Bl!.'~Y eee~ lilllit tee~7 ~Re 99~R f'Bl'BBH~i±e 
f'l!.'Bf'Bl'tY eee~ f'Bl!.' aey £l'elll ~he 111es~ 'feeeat±y availas±e sese 
f'Bl!.'iea eRall se iaEieKeEi Heia~ tRe 9Pl ~e tRe eaa aa~e e~ tRe 
888~ l'ef'Bl'~ aeiH~ !!.'BViewe87 WRieR elllaliftt BRa±'!: tRBft ±illli~ tae 
f'l!.'Bf'Bl'tY east fOB!.' Eiay iR ~Re eee~ l!.'Bf's'ft seiR~ !"eviewea~ ~Rat 
f'B'I"~iea e£ f>!"Bf'B!"tY eeete l!.'e'!:eteEi ~e a ee'f~i£ieate eo€ aeed 
HHSBl' ARM 46Tli!T;!,i!94fi!1fi1 BRe±± RB~ se BliB~ee~ tB ~RiB f'l!.'Bf'
e!"~Y eae~ lilllit HR~;i,l tRB RBKt !"BSBBift~ da~BT 

1£1. Allowable property costs shall be limited in the 
following manner: 

ill The capitalized cost of 5!_ facility including the 
building, leasehold improvements, and fixed equipment shall 
not exceed the indexed cost ~ bed of the most recently newly 
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constructed facility participating in the Medicaid program 
which was licensed due to new construction and approved 
according- to the certificate of need process. The basis for 
indexing the cost ~ bed of this newly constructed facility 
shall be the index for construction costs as prepared ~ 
marshall valuation service. The indexing period shall be from 
the year of construction to the rate year. 

~The capitalized cost of movable equipment shall not 
exceed the fair market value of the asset at the time of acqi.iiSi tTOD.. -- --- --- - -- --- - -- --- -

1iiil Property related interest, whether actual interest 
or imputed interest for capitalized leases, shall not exceed 
the interest rates available to commercial borrowers from 
established len~institutions at the date of~ acguiSI= 
tion or at the inception of il lease. 

1iYl_ Leases shall be capitalized according to generally 
accepted accounting principles. Noncapi talized lease costs 
shall not exceed the sum of the cost ~ bed ~ determined 
according to ARM 46.12.1204(5)(c)(i) plus the applicable 
interest as determined according to ARM 46.12.1204(5)(c)(iii). 

ill Depreciation of real property, but not movable 
equipment, reported in cost report periods with beginning 
dates on or after January lL 1981, shall be based on 
estimated economic useful lives which have been established ~ 
an acceptable appr~ prepared ~ an appraisal expert as 
defined in HIM 15 which has been incorporated £Y reference 
into this rule (see ARM 46 .12 .1204 ( 5)). ~ £2EX of the 
appraisal must accompany the cost report. The cost of the 
original appraisal to determine economic useful life shall be 
an allowable cost, but the cost of an appraisal to determine 
the value of assets shall not be an allowable cost. 
--~ Administrators' compensation: ---

(i) Administrators' compensation is limited to 
mounts allowed according to HIM 15T which has 
incorporated ex reference into this- rule (see 
46.12.1204(5)). 

( ii) Administrators' compensation and the reporting of 
administrators' compensation shall include: 

the a
been 

ARM 

(A) salary amounts paid to the administrator for manag
erial, administrative, professional and other services; 

(B) employee benefits excluding employer contributions 
required by state or federal law--FICA, WCI, FUI, SUI. For a 
self-employed administrator, an amount equal to what would 
have been the employer's contribution for FICA and WCI may be 
excluded from such employee benefits; 

(C) deferred compensation either accrued or paid; 
(D) supplies, services, special merchandise, and the 

cost of assets paid or provided for the personal use or bene
fit of the administrator; 
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(E) wages of a domestic or other employee who works in 
the home of the administrator; 

(F) personal use of a car owned by business; 
(G) personal life, health, or disability insurance 

premium paid; 
(H) a portion of the physical plant occupied as a per

sonal residence; 
(I) other types of remuneration, compensation fringe 

benefits or other benefits whether paid, accrued, or contin
gent. 

(e) Employee benefits: 
(i) Employee benefits are defined as amounts paid to or 

on behalf of an employee, in addition to direct salary or 
wages, and from which the employee or his beneficiary derives 
a personal benefit before or after the employee's retirement 
or death. 

( ii) All employer contributions which are required by 
state or federal law, including FICA, WCI, FUI, SUI are allow
able employee benefits. In addition, employee benefits which 
are uniformly applicable to all employees are allowable. A 
bona fide employee benefit must directly benefit the individ
ual employee, and shall not directly benefit the owner, pro
vider or related parties. 

(iii) Costs of activities or facilities which are avail
able to employees as a group, such as condominiums, swimming 
pools or other recreational activities, are not allowable. 

(iv) For purposes of this subsection, an employee is one 
from whose salary or wages the employer is required to with
hold FICA. stockholders who are related parties to the cor
porate providers, officers of a corporate provider, and part
ners owning or operating a facility are not employees even if 
FICA is withheld for them. 

(v) Paid vacation and sick leave shall be considered 
employee benefits to the extent that the facility has in 
effect a written policy which is uniformly applicable to all 
employees within a given class of employees, and paid vacation 
and sick leave are reasonable in amount. 

(f) Bad debts, charity and courtesy allowances are 
deductions from revenue and shall not be allowable as costs. 

(g) Revenues received for services or items provided to 
employees and guests are recoveries of cost and shall be 
deducted from the related cost. 

(h) Dues, membership fees or subscriptions to organiza
tions unrelated to the provider's provision of nursing care 
services are not allowable costs. 

(i) Charges for services of a chaplain are not an allow
able cost. 

(j) Fees for management or professional services (e.g., 
management, legal, accounting or consulting services) are 
allowable to the extent they are identified to specific ser-
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vices, and the hourly rate charged is reasonable in amount. 
In lieu of compensation on the basis of an hourly rate, the 
provider may compensate for professional services on the basis 
of a reasonable retainer agreement which specifies in detail 
the services to be performed. Documentation that such ser
vices were in fact performed shall be provided by the pro
vider. No cost in excess of the agreed upon retainer fee 
shall be allowed for services specified under the fee. 

( k) 'ft;aRe~at;~a~!:eR eaa~e {at; ~t;ave., t;e.,a~eel. ~a ~a~ieR~ 

eat;e at;e a.,.,awal!l.,e if' aeeat;el.aRee wi~h !:R~et;Ra± t;evetn•e-EjHiel.e 
±!:Rea {at; !:~ems a{ ex~eRee~ Travel costs related to patient 
care are allowable to the extent that such costs are allowable 
under --sections 162 and2i4ofthe internal----re\T'enue codes and 
section 1, 162-2----of the income tax regulations, which are 
federal statutes and regulations dealing with allowable travel 
expenses and transportation costs. The above-cited sections 
of the internal revenue code and income tax regulations are 
hereby adopted and incorporated herein ~ reference. ~ ~ 
of the statutes and regulations ~ be obtained from the 
Department of social and Rehabilitation services, P.o. Box 
4210, 111 Sanders, Helena, Montana 59601. Vehicle operating 
costs will be pro-rated between business and personal use 
based on mileage logs or a prior approved percentage derived 
from a sample mileage log or other method acceptable to the 
department. For vehicles used primarily by the administrator, 
any portion of vehicle costs disallowed on pro-ration shall be 
included as compensation subject to the limits specified in 
ARM 46.12.1204 (4)(d). Depreciation shall be allowed on a 
straight-line basis (subject to salvage value) with a minimum 
of 3 years. Depreciation and interest or comparable lease 
costs may not exceed $2,400 per year. Other reasonable 
vehicle operating expenses will be allowed. Public transpor
tation costs will be allowable at tourist or other available 
commercial rate (not first class). 

(1) Purchases from related parties. Costs applicable to 
services, facilities and supplies furnished to a provider by 
parties related to that provider shall not exceed the lower of 
costs to the related party or the price of comparable ser
vices, facilities or supplies purchased elsewhere. Providers 
shall identify such related parties and costs in the annual 
cost report.:.. The department hereby adopts and incorporates 
herein ~ reference f42 CFR 447.284(a) and (b)1~~ which is ~ 
federal regulation setting forth limits on costs of purchases 
from related organizations. ~ ~ of the regulation ~ be 
oti"tained from the Department of Social and Rehabilitation 
Services, P.O. Box 4210, 111 sanders, Helena, Montana 59601. 

f51 ill Ancillaries.-- Ancillary medical supplies and 
services are not allowable costs. The provider shall be paid 
for ancillary medical supplies and services in addition to the 
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reimbursement rate determined by this rule provided that the 
ancillary medical supplies and services have been previously 
authorized by the Montana foun.dation for medical care to 
signify that the item is medically neoe$sary and the ~ills for 
these items have the authorization on the face of the claim 
form. Payment for ancillary medical supplies and services are 
limited to the medical supplies and services needed to provide 
nursing care to patients who are required by doctor's orders 
to receive extraordinary care, and shall be the actual cost 
the provider incurred. The provider must maintain a separate 
cost center or centers for ancillary medical supplies and 
services. Revenues received from the department and/or 
patients for ancillary medical supplies or services are re
coveries of cost and shall be deducted from the related cost 
when determining allowable cost. Any cost remaining after 
offsetting the related revenues must be eliminated from the 
cost report before determining allowable costs. 

Ancillary medical supplies and services shall be billed 
by the provider licensed to provide such supplies or services 
and shall be designated on bills using codes established by 
the department and are limited to the following: oxygen 
(code 932-3308-00), wheelchairs customized with special 
design for a unique condition (code 932-3242-00), wheelchairs 
that are standard but motorized (code 932-3237-00), wheel
chairs for children and are motorized (code 932-3241-00), 
helmets (code 932-3315-00), disposable colostomy appliances 
(code 932-4210-00), colostomy shield appliances (code 932-
4213-00), disposable lelostomy appliances (code 932-4219-00), 
catheters (urethral, rubber or silicone) (code 932-4233-00), 
catheters (indwelling Foley balloon retention) (code 932-4234-
00), miscellaneous catheters (code 932-4235-00), scrotal truss 
(code 932-6101-00), umbilical truss (code 932-6102-00), 
shoulder braces (code 932-6103-00), sacroiliac supports (code 
932-6104-00), lumbosacral supports (code 932-6105-00), post 
hernia truss (code 932-6106-00), hinged joint steel knee cap 
(code 932-6707-00), wrist support leather (code 932-6108-00), 
corsets (code 932-6109-00), abdominal supports (code 932-6110-
00), dorso lumbar supports (code 932-6111-00), orthopedic 
braces (code 932-6113-00), elastic stockings (sheer type, 
Jobst or comparable) (code 932-6201-00), elastic stockings 
(surgical tjpe, Jobst or comparable) (code 932-6201-00), 
prescription drugs; occupational, speech, physical and other 
therapy; x-rays; supplies that are not required as a part of 
routine nursing care services for a particular patient and not 
otherwise compensated under ARM 46.12.1204. 

f&7 12.1 Reviews and Adjustments of Rates. The depart
ment will review a rate determined under ARM 46.12.1204 for a 
possible increase if it is found that the established rate is 
set below the minimum level defined in ARM 46.12.1202. 
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(a) A rate may be reviewed according to this rule if a 
provider submits to the department a rate review application 
and supportive documents which: 

( i) references a letter of warning from the state de
partment of health and environmental sciences that the facili
ty is in jeopardy of being decertified as a provider of nur
sing home care to medicaid patients due to certain specified 
deficiencies, and/or 

(ii) provides documentation which clearly indicates that 
the established rate affects facility revenues to such an 
extent that reductions in essential services will be necessary 
and will very likely, in the provider's opinion, cause defi
ciencies that could lead to decertification by the department 
of health and environmental sciences; 

(iii) details total revenue estimates for the period 
using private and established medicaid and non-medicaid rates 
and patient occupancy projections; 

(iv) provides detailed expenditure projections according 
to line i terns mutually acceptable to the provider and the 
department along with supporting documentation justifying 
each item; 

(v) provides other normally available information that 
the department may request in support of its review efforts. 

(b) Within 14 days of receipt of a rate review applica
tion according to ARM 46.12.1204f6i12l(a), the department will 
determine, based on the rate review application, the documen
tation provided and other information available to the depart
ment, whether the circumstances warrant rate review. 

( i) The department will reject an application for rate 
review if substantial evidence shows that the established rate 
is not set below the minimum level defined in ARM 46.12.1202 
( 1). The department will use measurable indices of central 
tendency for facility cost centers and staff volumes to make 
this determination. 

(ii) If the provider is not satisfied with the depart
mental decision to reject a request for rate review, such 
provider may seek a fair hearing in accordance with ARM 
46.12.1206. 

(c) If the department determines that a rate should be 
reviewed, the department will negotiate an interim prospective 
rate with the provider, which rate will be in effect from the 
first day of the quarter in which the review application is 
received by the department until such time as it takes to 
review the adequacy of the established rate and effect a rate 
revision should such be the result of the review. In no case, 
will the negotiated interim rate exceed 120% of the rate on 
record with the department's fiscal intermediary on the day 
previous to the beginning of the state's fiscal quarter in 
which the request for rate review is initiated according to 
ARM 46.12.1204f61 121 (a). 

~1AR Notice No. 46-2-276 19-10/16/90 



-2759-

(d) The budget period to be used for the review and rate 
setting will include at least one fiscal year for any provider 
who is determined to be eligible for rate review. If extra
ordinary or unanticipated circumstances dictate, a request for 
a budget amendment can be submitted and a revised prospective 
rate determined. A longer budget period may be included if it 
is mutually agreeable to the department and the provider. All 
of the i terns subrni tted for the purposes of review shall be 
evaluated for reasonableness and cost relatedness, the conclu
sions of which are subject to administrative and judicial 
review. 

(e) After deter~ining the necessary costs that will 
contribute to econorn~c and efficient operation during the 
budget peTiod, the department will add the performance incen
tive factor calculated according to ARM 46.12.1204f27ff7 
(3)(b)(i) and recommend to the provider a rate that will 
reasonably compensate those necessary costs. Should the 
provider disagree with the recommended rate, the provider may 
seek a fair hearing according to ARM 46.12.1206. 

(f) The rate determined according to ARM 46.12 .1204fe7 
ill(e) will be made effective for the budget period used to 
conduct the review. Three months prior to the end of the 
budget period used to conduct the review, the provider may 
apply for a new review according to ARM 46.12.1204f6712l(a) to 
become effective the following fiscal year, or continue with 
the rate established under ARM 46.12.1204f67ill(e) until the 
rates established under ARM 46.12 .1204f27ill may be found to 
be adequate. 

(g) If the interim prospective rate determined in ARM 
46.12.1204(6)(c) is found to produce an overpayment or under
payment with respect to the rate determined through review for 
the period the interim rate was in effect, then the overpay
ment or underpayment will be administered according to ARM 
46.12.1205(8)(b) through (g). As thorough examinations of and 
limits on staffing patterns will be accomplished prior to full 
facility evaluation, no recovery of directly patient care 
related staffing salary amounts shall be undertaken following 
the review process. In addition, recovery of nondirectly 
patient care related staffing salary sums shall be effected 
only upon completion of administrative and judicial review of 
such contested amounts. 

f~7 ~ Reimbursement for Authorized Absence. 
(a) No payment or subsidy will be made to a nursing horne 

for holding a bed while the recipient is receiving medical 
services elsewhere, such as in a hospital except in a situa
tion where a nursing horne is full and has a waiting list of 
potential residents. A nursing horne will be considered full 
if ;i,£s all beds are occupied or being held for a patient 
temporarily in a hospital. In this exceptional instance. a 
payment may be made for holding a bed while the resident is 
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temporarily receiving care in a hospital, is expected to 
return to the nursing home, and the cost of holding the 
nursing home bed will evidently be less costly than the 
possible cost of extending the hospital stay until an 
appropriate nursing home bed would otherwise become available. 
Furthermore, payment in this exceptional instance, may be made 
only upon approval from the director of the department or his 
designee. 

(b) Reimbursement will be made to a nursing home for 
reserving a bed while the recipient is temporarily absent if 
the recipient's plan of care provides for therapeutic home 
visits. A total of 24 days annually will be allowed for 
therapeutic home visits. The facility is responsible for 
notifying the department on a form provided by the department 
when a resident leaves the facility for a therapeutic home 
visit. Reimbursement for therapeutic home visits will not be 
allowed unless the form is filed with the department. Ab
sences are restricted to no more than 72 consecutive hours per 
absence. Additional days and longer hours per absence may be 
allowed if determined medically appropriate and prior author
ized by the director of the department or his designee. 

46.12.1205 COST REPORTING The procedures and forms for 
maintaining cost information and reporting are as follows: 

(1) Accounting Principles. Generally accepted account
ing principles shall be used by each provider to record and 
report costs. As part of the cost report these costs will be 
adjusted in accordance with these rules to determine allowable 
costs. 

( 2) Method of Accounting. The accrual method of ac
counting shall be employed, except that, for governmental 
institutions that operate on a cash method or a modified 
accrual method, such methods of accounting will be acceptable. 

( 3) cost Finding. Cost finding means the process of 
allocating and prorating the data derived from the accounts 
ordinarily kept by a provider to ascertain its costs of the 
various services provided. In preparing cost reports, all 
providers shall utilize the step down method of cost finding 
described at 42 CFR 405.453(d)(1) which is he~e~y iftee~e~a-ea 
a!ui 111a6e a pa~• ef: ~ft:i.l!l ~lt:te ~y ~e~el'ef!.ee.,. the department 
hereby adopts and incorporates ~ ~ reference. 42 CFR 
405.453(d)(1) is ~ federal regulation setting forth ~ method 
for allocating the cost of nonrevenue-producing centers which 
they ~- t:. f2m[ of the regulation ~ be obtained from the 
Department of Social and Rehabilitation Services, P.O. Box 
4210, 111 sanders, Helena, Montana 59601. Notwithstanding the 
above,~stinctions~een sk1lle~sing and intermediate 
care need not be made in cost finding. 
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(4) Uniform Financial and Statistical Report. Provider 
costs are to be reported based upon the provider's fiscal year 
using the financial and statistical report form provided by 
the department. The use of the department's financial and 
statistical report form is mandatory for participating facil
ities. These reports shall be complete and accurate; incom
plete reports or reports containing inconsistent data will be 
returned to the provider for correction. 

(a) Filing period -- Cost reports must be filed within 
90 days after the end of the provider's fiscal year. 

(b) Late filing -- In the event a provider does not file 
within 90 days of the closing date of its fiscal year, or 
files an incomplete cost report, an amount equal to 10 percent 
of the provider's total reimbursement for the following month 
shall be withheld by the department. If the report is overdue 
or incomplete a second month, 20 percent shall be withheld. 
For each succeeding month the report is overdue or incomplete, 
the provider's total reimbursement shall be withheld. All 
amounts so withheld will be payable to the provider upon 
submission of a complete and accurate cost report. Unavoid
able delays may be reported with a full explanation and a 
request made for an extension of time limits prior to the 
filing deadline. However, there is a maximum limitation of a 
30-day extension. 

(c) cost reports shall be executed by the individual 
provider, a partner of a partnership provider, the trustee of 
a trust provider, or an authorized officer of a corporate 
provider. The person executing the reports shall sign under 
penalties of false swearing, that he has examined the report 
including accompanying schedules and statements, and that to 
the best of his knowledge and belief, the report is true, 
correct, and complete, and prepared consistent with governing 
laws and regulations. 

(d) Cost reports shall be signed by the preparer stating 
that the report has been prepared based on all information of 
which he has knowledge. The preparer shall be deemed to be 
any individual who prepares for compensation any cost reports 
or a portion thereof. If more than one individual partici
pates in preparation of the report, each participating indi
vidual shall sign as preparer. Clerical assistants who fur
nish typing, reproducing, ·or other routine assistance shall 
not be deemed preparers. 

( 5) Maintenance of Records. Records of financial and 
statistical information supporting cos't reports shall be 
maintained by the provider and the department for three years 
after the date a cost report is filed, or the date the cost 
report is due, whichever is later. 

(a) Each provider facility will maintain, as a minimum, 
a chart of accounts, a general ledger and the following sup
porting ledgers and journals: revenue, accounts receivable, 
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cash receipts, accounts payable, cash disbursements, payroll, 
general journal, patient census records identifying the level 
of care of all patients individually, all records pertaining 
to private pay patients and patient trust funds. 

(b) To support allowable costs, all business records of 
any related party, including any parent or subsidiary firm, 
which relate to a provider under audit, shall be available at 
the facility for audit. To support allowable costs, the 
owner's or related party's personal financial records relating 
to the facility shall be made available for audit. 

(c) Cost information as developed by the provider shall 
be current, accurate and in sufficient detail to support 
payments made for services rendered to beneficiaries and 
recorded in such a manner to provide a record which is audit
able through the application of reasonable audit procedure. 
This includes all ledgers, books, records and original evi
dence of cost (purchase requisitions, purchase orders, 
vouchers, checks, invoices, ·requisitions for materials, inven
tories, labor time cards, payrolls, bases for apportioning 
costs, etc.) which pertain to the determination of reasonable 
cost. 

(d) All of the above records and documents shall be 
available at the facility at all reasonable times after rea
sonable notice and subject to inspection, review or audit by 
the department, the federal department of health, education 
and welfare, the Montana legislative auditor, and other appro
priate governmental agencies. Upon refusal of the provider to 
make available and allow access to the above records and 
documents, the costs which are based upon the withheld data 
will be deemed unsupported and not allowable for reimbursement 
purposes. If payments have been made based upon interim 
information the applicable amounts shall be recovered by the 
department. In addition, the department may at its option 
terminate any such contracts between the department and pro
vider if any such records and documents are withheld. 

tet ~he aa~e eeft~aiBea ~ft ~he eee~ reper~e ie fiftafteia~ 
iRfe~·~~eft par~ieH~ar ~e ~he faei~i~y efta ~erefere ie-eeRfi 
aeRtiie~ efta eJteMJI£B eHe8 iRfe-at;ieft fll!'eRI aiee~eeHre HRElel' 
tiaeFreeaeM ef ~ftfe~a~ieft- Ae~T 

{6) Audits. Department audit staff will perform a desk 
review of cost statements prior to rate setting and may con
duct on-site audits of provider records. Wftere apJirepria£eT 
aHai~ pl'eeedHree defiReEl ift £8e HIM *6 shall se aElep~ea sy £he 
depar£Rieft~ SHti £he depal'£8\eR£ eaal~ fte~ se eeftfiaed ~e £heee 
~HideliBee aftd May H~i~iee e~sel' R\e~aedeT such audits ~ 
be conducted in accordance with ~ procedures developed Qy 
the department. 

(a) Desk review of cost reports will determine the 
adjustments to be applied to reported costs for rate determi
nation. Incomplete reports, or inconsistency in reported 
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costs will cause the return of the cost report to the facility 
for correction and may result in withholding payment as set 
forth in the (4)(b) of this rule. Department audit staff will 
conduct a desk review of each cost report within six months of 
its receipt to verify, to the extent possible, that the pro
vider has provided a complete and accurate report that com
plies with federal requirements cited under 42 CFR 447.274 
which the department hereby adopts and incorporates J::>x 
reference. 42 CFR 447.274 is ~federal regulation which sets 
forth provider cost report requirements. ~ £2EY of the above
cited regulation ~be obtained from the Department of social 
and Rehabilitation services, P.O. Box 4210, 111 Sanders, 
Helena, Montana 59601. 
------(b) on-site audits of provider detailed records shall be 
made to assure validity of reports, costs and statistical 
information in conformity with federal laws and regulations. 
The department hereby adopts and incorporates herein J::>x 
reference t42 CFR 447.292 and 42 CFR 447.2931, which are 
federal regulations settJ.nq forth criteria for audits ()f 
provJ.ders' cost reports. ~ ~ of the above-cited 
regulations ~ be obtained from the Department of social and 
Rehabilita-tion services, P.O. Box 4210, 111 Sanders, Helena, 
Montana 59601. Audits will meet generally accepted auditing 
standards-.----Audits of providers' cost reports, financial 
records and other pertinent data will be adequate to verify 
that the provider has included only those expense items that 
are specified as allowable costs under ARM 46.12 .1204( 4) in 
compiling the costs of services, that the provider has 
accurately determined allowable costs in compliance with 
federal requirements cited under 42 CFR 447.274(b) (1), which 
has been incorporated J::>x reference into this rule (see ARM 
46.12.1205(6)(a)), that the provider has accurately attributed 
allowable costs to costs of services according to federal 
requirements cited under 42 CFR 447.274(b)(2), and that the 
provider Is allowable costs are reasonable. Section 42 CFR 
447.274(b)(2) has been incorporated J::>x reference into this 
rule (see ARM 46.12.1205(6)(a)). on-site audits of the 
financial and statistical records .will be conducted at a 
minimum of one-third of the fa.:ili ties each year until all 
providers are audited by December 31, 19.80. After that time, 
on-site audits will be conducted yearly in at least 15 percent 
of the facilities. Ten percent of these facilities will be 
selected using factors established by the department. The 
remaining five percent will be chosen at random. 

te1 9ft eeRe~HeieR e{ a ~eview e{ a eee~ ~e~e~~T aft eHi~ 
eeH{e~eHee May Be fie~a ~H wfi~efi ev~eeH~~al {ae~e eaR Be 
eHhM~~~ea aRe ~ev~eweeT fel~ew~H~ wfiiefi a SHMMa~y e{ {~He~R~e 
aRe ~eeeMMeHea~~eRe efia~~ Be Ma~~ee ~e ~fie ~~ev~ee~~ 

1£2. On conclusion of ~ review of ~ cost report, the 
department shall send the provider the results of the review. 

19-10/16/80 MAR Notice No. 46-2-276 



-2764-

Upon request £y the provider within hfteen days of the 
receipt of these results' the department will hold an exit 
conference for the purpose of reviewing these results, 
following which ~ summary of the department's findinszs and 
recommendations will be mailed to the provider. 

(d) Upon conclusion of each on site audit the department 
audit staff will submit an audit report to the medical as
sistance bureau. The report will meet generally accepted 
auditing standards and will state the auditor's opinion as to 
whether, in all material respects, the cost report submitted 
by the provider has included only those expense items that are 
specified as allowable costs under ARM 46.12 .1204( 4) in com
piling the costs of services, and have been accurately deter
mined allowable costs in compliance with federal requirements 
cited under 42 CFR 447.274(b)(l)L which has been incorporated 
~ reference into this rule (see ARM 46.12.1205(6)(a)). The 
department will keep audit reports on file for at least 3 
years after receipt. 

+~~ A~~~~s~~a~~ve Rev~ew.. w~~6~~ ±9 days e~ ~eee~~~ e~ 
~he wr~~~e~ ~~~a~~~s e~ reeemme~aa~~eBs ~he ~~ev~aer may 
ae~ai~ ~~ wr~~iB~ aBy eb~ee~ieBs er ~Hs~i~iea~ie~s ee~ee~~i~~ 
~he f~~a~B!S-r a~a may alee re~ee~ a eeftfere~eeT ~he ee~~e~
e~ee aha~~ be held Ra ~a~e~ ~haft 39 aaye af~er ~he ae~a~~eft~ 
reeeivee ~he ~reviaer~s w~~~~eB eb~ee~ie~e aRe ~He~ifiea~ieBs7 
BRa ~he ~e~BB~ fe'f" B SBR~eFeftee-. 'ffie ae~eF~eft~~B meaieai 
aeeie~aBee bHreaH eh.ail eeftdHe~ ~e eeBfe!!eBee baaed eft eHdi~ 
fiBaiR!e a~a ~eeemme~aa~iefts efta ~he ~Feviaer~e W!!~~~eR eb~ee
~ieRe aHa ~Hs~~fiea~ieBBT Ne ia~e!! ~h.aR f>Q days feiiewiR~ 
reeei~~ ef ~he wFi~~eB eb~ee~~eBe eRa ~tie~ifiea~~eBer eF ~he 
BBBfe~eRee-, Wft~eheve~ ie ±a~e~T ~he de~aF~eR~~B ~ed~ea± 
etseie~aRee BHFeaH7 af~eF eeBsti±~a~:ioeR wi~h ~he aliai~ sHFeaH 
ftl'ld ~he e~fiee ef ±eiJal affaire., eha±± ma;i,~ a W!!:io~~eB ~~Ba± 
ae~e~m~Ra~ieR eeBeeFR~B~ ~he ~Fev:tae~~e eb~ee~iefte aHa 
~Hs~;i,{;i,ea~:ioel'IST efta ~he ~seiM:e~ ~he ae~a~~eft~ ~akee 
BBRSe~ft;j,ft~ ~e Btia;i,~ fiRaift!BT 
~ provider ~ object !.9. audit findings through the 

administrative review process according to ~ 46 .12 .1206. 
(8) Overpayment and Underpayment. 
(a) Where the department finds that the prospective rate 

was based on an erroneous cost report resulting in overpay
ment, the department will correct the rate and notify the 
provider of overpayment. 

(b) In the event of an overpayment the department will, 
within 30 days after the day the department notifies the 
provider that an overpayment exists, adjust the provider's 
rate and arrange to recover the overpayment by set-off against 
amounts paid under the adjusted rate or by repayments by the 
provider. 

(c) If an arrangement for repayment cannot be worked out 
within 30 days after notification of the provider, the depart-
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ment will make deductions from rate payments with full re
covery to be completed within 120 days from date of the in
itial request for payment. Recovery will be undertaken even 
though the provider disputes in whole or in part the depart
ment's determination of the overpayment. In the discretion of 
the department such recovery may be delayed in whole or in 
part if a request for fair hearing under ARM 46.12.1206 has 
been made. 

(d) Errors in cost report data identified by the pro
vider may be corrected and given consideration for rate ad
justment if submitted within 30 days after rate notification. 
Adjustments will also be made for computational errors in rate 
determination review by the department. 

(e) In the event an underpayment has occurred, the 
department will reimburse the provider promptly following the 
department's determination of error. 

(f) Court or administrative proceeding for collection of 
overpayment or underpayment shall be conunenced within five 
years following the due date of the original cost report or 
the date of receipt of a complete cost report whichever is 
later. In the case of a reimbursement or payment based on 
fraudulent information, recovery of overpayment may be under~ 
taken at any time. Court costs, including attorneys' fees, in 
connection with court or administrative proceedings shall be 
deemed allowable only when approved by the court or hearings 
officer. 

(g) The amount of any overpayment constitutes a debt due 
the department as of the date of initial request for payment 
and may be recovered from any person, party, transferee, or 
fiduciary who has benefited from the payment or a transfer of 
assets. 

(h) The department will account· for overpayments found 
in audits and confirmed by administrative review under ARM 
46.12.1205(7) or fair hearing under ARM 46.12.1206. such 
overpayments will be accounted for in the department's quar
terly statement of expenditures no later than the second 
quarter following the quarter in which the overpayment was 
found and/or confirmed. 

46.12.1206 FA~R-HBAR~HS--FR9€EBYRES ADMINISTRATIVE RE
VEIW AND FAIR HEARING PROCEDURES fit Fa!:~; i'!.ea~;!:R'!f.,. ~fl. 

Ei'!.e eveRE Ei'!.e l'~;ev!:ae!" aeee ReE aO!J~;ee w!:Ei'!. Ei'!.e t;aEee deEei"
M!i:ReEI fe:l::l:ew!:R'!J ~;ev!:ew 8y Ei'!.e Eie]SaFEII\eftE7 Ei'!.e fe:l::l:ew!:ft'!J fa!:f 
i'!.eaf!:R'!f ]S~;eeed~Eee w!:±:l: &JSJS:I:y.,. 

(1) Administrative Review. Within 15 days of receipt of 
the department's written findings, recommendations, 9_!: rate, 
the provider ~ detail in writing ~ objections or 
justifications concerning the findings and ~ also request an 
administrative conference. Within the 15 days ~ provider ~ 
request an extension of ~ to 30 days for submission of 
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objections and justifications. The department ~ grant 
further extensions for good cause shown. The conference shall 
be held no later than 30 days after the department recerve5 
the provider's written objections and justifications and the 
reguest for a conference. The deparbnent's medical assiStance 
section shall conduct the conference based on it's findings 
and recommendations and the provider's written objections and 
justifications. No later than 60 days following receipt of 
the wr1tten objections and justifications, or the conference, 
whichever is later, the department's medical assistance 
section, after consultation with the audit bureau and the 
office of legal affairs, shall mail ~ WrffieildeterriiirlatiOrl 
concerning the provider's objections and justifications and 
the position the department takes concerning the findings. 

ill Fair Hearing. In the event the provider does not 
agree with rates determined following administrative review £x 
the department, the following fair hearing procedures will 
~ 

(a) The written request for a fair hearing shall be 
mailed or delivered to the Department of Social and Rehab
ilitation Services, Hearings Officer, P.O. Box 4210, Helena, 
Montana, 59601. 

(b) The request shall be signed by the provider or his 
designee. 

(c) The fair hearing request must be received not later 
than the &ll~ft ea;!:eruia;~; liay fe;!:;!:ew:i:I!.4J ~he aa~e e£ ~fte ;~;a~e 
Ra~ifiea~iei!.T e;~; wi~ftiR 31l «aye e£ a Feview eeBfeFeaeeT ~£ i~ 
ie fi±ea ±a~e;~;T ~~e~ifiea~:i:eB feF ~fte ae±ay mHe~ be 4JiVeft ~e 
~he heaFii!.4JS e££ieeF whe 7 fe;~; 4J8Sa ea~eeT may waive ~he ~ime 
H:M!i:~T 30th calendar ~ following the date of ~ 
department's written administrative review determination. 

(d) The fair hearing request shall identify the individ
ual settlement items and amount in disagreement, give the 
reasons for the disagreement, and furnish substantiating 
materials and information. 

(e) The hearings officer or board will provide copies of 
requests, notices and written decisions to the department's 
director, audit bureau, medical assistance bureau, and office 
of legal affairs. 

(f) Within ten days of receipt of the request, the 
hearings officer shall notify the provider and other parties 
of the time and place for the prehearing conference, which 
shall be within 30 days of the receipt of the request. The 
notice will state the purpose of the prehearing conference and 
the issues to be resolved, stipulated to, or excluded. The 
hearings officer may waive the prehearing conference. 

(g) Within ten days after the prehearing conference or 
its waiver, the hearings officer shall notify the provider and 
other parties of the time and place for the hearing, which 
shall be within 60 days of the receipt of the request. 
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(h) The hearings officer will reduce his decision to 
writing within ten days of completion of the hearing based 
upon evidence and other material. 

( 2) Appeal. In the event the provider or department 
disagrees with the hearings officer's decision, a notice of 
appeals may be submitted to the hearings office for forwarding 
to the board of social and rehabilitation appeals within ten 
days of the hearings officer's decision. The notice of 
appeals shall set forth the specific grounds for appeal. 

(a) All evidence in the record and offers of proof shall 
be transmitted to the board by the hearings officer. The 
decision of the board shall be based solely on the record 
transmitted by the hearings officer. A legal brief or a legal 
argument based on the record may be presented personally or 
through a representative of the provider or the department to 
the board. 

(b) The board shall reduce its decision to writing and 
mail copies to the providers within ten days of completion of 
the hearing. The provider shall be notified of its right to 
judicial review under the provisions of title 2, chapter 4, 
part 7, MCA. 

3. The department is proposing these amendments to its 
rules for the following reasons: The Denver Regional Office 
of the F!eal th Care Financing Administration has determined 
that Rule 46.12.1204(2)(f) must be amended to comply with 
federal regulations regarding nursing horne reimbursement. 
Rule 46.12.1201 is being amended to clarify the transition 
process to these proposed rules. Rules 46.12.1202, Rule 
46.12.1204, Rule 46.12.1205 and Rule 46.12.1206 are being 
amended to minimize the need for rate review. Rule 
46.12.1204(5)(c) is being amended to provide a more equitable 
method of determining property costs reimbursement. 

4. Interested persons may present their data,' views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
services, P.O. Box 4210, Helena, Montana, 59601, no later than 
November 14, 1980. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services, 111 sanders, Helena, Montana, 
59601 has been designated to preside over and conduct the 
hearing. 
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6. The authority of the agency to make proposed amend
ments is based on section 53-6-113 MCA, and the rule imple
ments Section 53-6-141 MCA. 

Certified to the Secretary of State Qctoher 3. • 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rules 46.12.556 and 46.12.557 
pertaining to personal care 
services in a recipient's home 

TO: All Interested Persons 

NOTICE OF PROPOSED AMEND
MENT OF RULES 46.12.556 
AND 46.12.557 PERTAINING 
TO PERSONAL CARE SERVICES 
IN A RECIPIENT'S HOME. 
NO PUBLIC HEARING CON
TEMPLATED. 

1. On November 18, 1980, the Department of Social and 
Rehabilitation Services proposes to amend Rules 46.12.556 and 
46.12.557 pertaining to personal care services in a recipient's 
home. 

2. The rule as proposed to be amended provides as follows: 

46.12.556 PERSONAL CARE SERVICE, REQUIREMENTS These re
quirements are in addition to those contained in ARM 46.12.301 
through 46.12.308. 

(1) Personal care service in a recipient's home must be 
prescribed by a physician in accordance with a plan of treat
ment. 

(2) Personal care service must be supervised by a regis
tered nurse. 

(3) The personal care service provider cannot be a family 
member and must meet the following criteria: 

(a) mental competency and the physical ability to perform 
required personal care services; 

(b) ability to read and write; 
.lEi ability to communicate ~ the recipient and speak 

En911sh; 
(e) (d) willingness to accept training and supervision of 

a registered nurse. 

46.12.557 PERSONAL CARE SERVICE, REIMBURSEMENT (1) Pay
ment for personal care serv1ce shall be m1nimum wage plus 15 
p7rcent in lieu ~f fringe benefits. except ~ exigent 
c1rcumstances ex1st, ~ reasonable payment ~ ~ be negotiated 
between the department and the provider. 

(2) On a daily weekly basis, payment shall not exceed 80 
percent of the cost of nursing home per diem. except when prior 
authorized. ----

(3) Payment for registered nurse supervision shall be: 
(a) skilled nursing service rate established by a fee 

schedule when provided by a licensed home health agency under 
contract with the department; e~ 
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(b) $7.50 per hour when provided by an independent regis
tered nurse~: or 

l£L ~ exigent circ~stances exist, ! reasonable 
payment rate ~ be negotiated between the department and the 
provider. 

3. The proposed amendment is necessary to allow the 
Department to provide necessary personal care services that 
require special expertise that are not available at the normal 
reimbursement rate. The amendment also requires a personal 
care provider to be able to communicate with the recipient, 
even when the recipient's pri~ary language is other than 
English or the recipient is deaf. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Office of Legal Affairs of the Department of social and Rehabi
litation Services, P. 0, Box 4210, Helena, MT 59601, no later 
than November 13, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Office of Legal Affairs, P. 0. Box 4210, 
Helena, MT 59601 no later than November 13, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the leg
islature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date, Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 1,118 persons based on a department 
budget analysis that shows a total of 11,184 Medicaid recipients. 

7. The authority of the agency to make the proposed 
a~endnent is based on Section 53-6-113 MCA, and the rule imple
ments Sections 53-6-101 and 53-6-141 MCA. 

Certified to the Secretary of State __ ~O~c~t~o~h~e~r~3~-------' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46.10.508 pertaining to AFDC 
Unearned Income 

TO: All Interested Persons 

NOTICE OF PROPOSED AMEND
MENT OF RULE 46.10.508 
PERTAINING TO AFDC 
UNEARNED INCOME. NO 
PUBLIC HEARING CONTEM
PLATED 

1. On November 18, 1980, the Department of social and 
Rehabilitation Services proposes to amend Rule 46.10.508 per
taining to AFDC unearned income. 

2. The rule as proposed to be amended provides as follows: 

46.10.508 SPECIALLY TREATED UNEARNED INCOME (1) The types 
of income listed below shall be treated as follows:. 

(a) Lump sum payments are considered as income fe~ eniy 
~he men~h a£~e~ ~he ~en-day ne~~f~ea~~en ~e ~he ~ee~~~en~ 
e£ ~he g~an~ ameHn~ ehangeT ~ ~ prospective basis in th~ . 
initial two months and on a retrospect~ve basrs-arter the f~rst 
two montiis." After Hirsliie~4!hT the initialt:WOmOntiiS,--aiiystiiO 
that ~s retained will be considered aga~nst-rKe property resources 
limitation. The following are examples of lump sum payments: 
social security, veteran's benefits, unemployment compensation, 
railroad retirement or disability, worker's compensation. 

(b) Remains the same. 
(c) Remains the same. 
(d) Remains the same. 

3. The rule is proposed to be amended to comply with 45 
CFR Section 233.24 through 45 CFR Section 233.26. These sections 
specify that eligibility may be computed prospectively for the 
initial two months and retrospectively after the initial two 
months. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Office of Legal Affairs of the Department of Social and Rehabi
litation Services, P. 0. Box 4210, Helena, MT 59601, no later 
than November 13, 1980. 

5. If a person who is directly a.ffected by the proposed 
amendment wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Office of Legal Affairs, P. o. Box 4210, 
Helena, MT 59601 no later than November 13, 1980. 
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6. If the agency receives requests for a public hearing on 
the proposed amendment from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed amend
ment; from the Administrative Code Committee of the leg~slature; 
from a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, a 
hearing will be held at a later date._ Notice of the hearing will 
be published in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be 640 
persons based on a department budget analysis that shows a total 
of 6,400 AFDC recipients. 

7. The authority of the agency to make the proposed 
amendment is· based on Section 53-4-212 MCA, and the rule imple
ments Sections 53-4-231 and 53-4-241 MCA. 

Rehab~lita-

Certified to the Secretary of State _____ n~c~t~o~b~P~r~7 ________ , 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46.12.102, the repeal of 
46.12.701 and the adoption of two 
rules all pertaining to medical 
assistance, outpatient drugs 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING FOR THE 
AMENDMENT OF RULE 
46.12.102, THE REPEAL 
OF 46.12.701 AND THE 
ADOPTION OF RULES ALL 
PERTAINING TO MEDICAL 
ASSISTANCE 

1. On November 10, 1980, at 9:00 a.m. a public hearing 
will be held in the auditorium of the SRS building, 111 
Sanders, Helena, Montana, 59601 to consider the amendment of 
46.12.102, the repeal of 46.12.701 and the adoption of rules 
all pertaining to medical assistance, outpatient drugs. 

2. The rule proposed to be repealed is on page 46-1398 
of the Administrative Rules of Montana. 

3. The proposed amendment and adoption of rules 
replaces present Rule 46.12. 701 found in the Administrative 
Rules of Montana which is being repealed. 

4. The rule as proposed to be amended provides as 
follows: 

46.12.102 MEDICAL ASSISTANCE, DEFINITIONS Subsections 
(1) through (20) remain the same. 

(21) outpatient drugs ~ drugs which ~ obtained 
outside of~ hospital. 

(22) Maximum allowable cost (MAC) is the upper limit the 
department will ~ for drugs in accordance with 42 CFR 
447.331 which is ~ federal regulation dealing with limits of 
payment. The department hereby adopts and incorporates 42 CFR 
44 7. 331 £y reference. ~ £2PY of the above-cited regulation 
~ be obtained ~ the department of Social and Rehabilita
tion Services, Economic Assistance Division, 111 Sanders, 
Helena, Montana, 59601. 

( 23) Estimated acquisition ~ is the cost for drugs 
for which no MAC price has been determined. The estimated 
acguisi tion cost is established and adjusted monthly 121: the 
department upon notification of drug prices £y pharmacies ~ 
legitimate pharmacy supplies. 

5. The rules as proposed to be adopted provide as 
follows: 
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RULE I OUTPATIENT DRUGS, REQUIREMENTS These require-
ments are in addition to those contained in ARM 46.12. 301 
through 46.12.308. 

( 1) Drugs may not be filled or refilled without the 
authorization of the physician. 

(2) The department will participate only in the payment 
of drugs which require a prescription and those over-the-coun
ter drugs which are insulin, antacids or laxatives. 

( 3) The inappropriate use of drugs, as determined by 
professional review, may result in the imposition of a limita
tion upon the quantities of medications which are payable by 
the medical assistance program. Retroactive limitation will 
not be applied, unless the involved pharmacy has knowledge or 
can reasonably be expected to have had knowledge of the inap
propriate use of drugs by the recipient. 

(4) Each prescription shall be dispensed in the quantity 
ordered by a physician. 

(a) Prescriptions for chronic conditions for which a 
physician has not ordered a specific quantity shall be dis
pensed in quantities of 100 or a minimum of one month's supply 
of medication. 

(b) Prescriptions for acute conditions for which a 
physician has not ordered a specific quantity shall be dis
pensed in sufficient quanti ties to cover the period of time 
for which the condition is being treated except for injectable 
antibiotics, which may be dispensed in sufficient quanti ties 
to cover a three day period. 

RULE II OUTPATIENT DRUGS, REIMBURSEMENT (1) Drugs will 
be paid for on the basis of the Montana "estimated acquisition 
cost" or the "maximum allowable cost", plus a dispensing fee 
established by the department, or the providers "usual and 
customary charge" whichever is lower; except that the "maximum 
allowable cost" limitation shall not apply in those cases 
where a physician certifies in writing that in his medical 
judgement a specific brand name drug is medically necessary 
for a particular patient. An example of an acceptable certi
fication would be the notation "brand necessary". 

( 2) The dispensing fee for filling prescriptions shall 
be determined for each pharmacy provider annually. The dis
pensing fee shall include the average sum of the individual 
provider's direct and indirect costs which can be allocated to 
the filling of prescriptions, plus an additional sum as an 
incentive factor, which shall be 7 1/2% of the average of all 
Montana pharmacy prescription charges for the year the cost 
survey is conducted. If the individual provider's usual and 
customary average dispensing fee for filling pre·scriptions is 
less than the foregoing method of determining the dispensing 
fee, then the lesser dispensing fee shall be applied in the 
computation of the payment to the pharmacy provider. The cost 
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of filling a prescription shall be determined from the Montana 
dispensing cost survey. A copy of the Montana dispensing cost 
survey form is available upon request from the department. 
This Montana dispensing cost survey shall outline tne informa
tion used in determining the actual average cost of filling a 
prescription for each pharmacy. Failure to submit the cost 
survey form properly completed will result in the assignment 
of the minimum dispensing fee offered. Out-of-state providers 
will be assigned the average of dispensing fees offered to 
in-state providers. The average cost of filling a prescrip
tion will be established on the basis of a determination of 
all direct and indirect costs that can be allocated to the 
cost of the prescription department and that of filling a 
prescription. If there is questionable information supplied 
on the cost survey form, the current "Lilly Digest" will be 
used in determining reasonableness of this information. The 
dispensing fees assigned shall range between a minimum of 
$2.00 and a maximum of $3.75. 

(3) "Unit dose" prescriptions will be paid by a separate 
dispensing fee assigned to that pharmacy. This "unit dose" 
dispensing fee will be based upon the average additional cost 
of packaging supplies and materials which are directly related 
to filling "unit dose" prescriptions, and are documented by 
each individual pharmacy, plus the regular dispensing fee 
allowed. 

( 4) Each recipient must pay to the pharmacist 50¢ per 
prescription, except for two prescriptions received in any 
single month, which are exempt from the 50¢ co-payment. 

6. The purpose of the proposed amendment of one rule, 
repeal of one rule and adoption of two new rules is to con
tinue the Department's plan to simplify and clarify its rules. 
A further purpose is to raise the dispensing average fee for 
prescription drugs from $2.65 to $3.07 as a result of a survey 
the Department requested from the Montana State Pharmaceutical 
Association. The. dispensing fee has been frozen since May of 
1976. 

·7. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Office 
of Legal Affairs, P. 0. Box 4210, Helena, Montana 59601, no 
later than November 14, 1980. 

8. The Office of Legal Affairs, P. 0. Box 4210, Helena, 
Montana 59601 has been designated to preside over and conduct 
the hearing. 
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9. The authority of the agency to make the proposed 
amendment, repeal and adoption is based on section 53-6-113 
MCA, and the rule implements sections 53-6-101 and 53-6-141 
MCA. 

Certified to the Secretary of State ~O~c~t~n~be~_r __ r, ___________ , 1980. 
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BEFORE THE MERIT SYSTEM COUNCIL 
OF THE STATE OF MONTANA 

In the matter of the adop
tion and amendment of rules 
governing the operation of 
the Montana Merit System 

TO: All Interested Persons. 

NOTICE Of' ADOPTION AND 
AMENDMENT OF RULES GOVERN
ING THE OPERATION OF THE 
MONTANA MERIT SYSTEM 

l. On June 26, 1980, the Merit System Council 
published notice of a proposed adoption and amendment 
of rules governing the operation of the Montana Merit 
System at pages 1631 - 1659 of the 1980 Montana 
Administrative Register, issue number 12. 

2. The agency has adopted Rule I Definitions (ARM 
2.23.306), Rule II Other Leaves (ARM 2.23.610), and Rule III 
Training (ARM 2.23.611) as proposed. The agency has amended 
the rules as proposed, except for the following changes 
(note, the rules proposed to be amended, as noticed in the 
1980 MAR, pages 1631-1659, issue number 12, were noticed 
therein using the old ARM numbering system. To avoid 
confusion here, the changes shown below will be shown using 
the rules and rule numbering system as shown in the 1980 
MAR, issue number 12.): 

a.) Hule ARM 2-3.34(38)-S34300 (proposed amendment 
noticed at pages 1633-1635, 1980 MAR, issue number 12) was 
amended with the following changes: 

2-3.34(38)-34300 PURPOSE OF THE MONTANA STATE MERIT 
SYSTEM (1)-(2) amended as proposed. 

(3) Discrimination against any person in recruitment, 
examination, appointment, assignment, training, evaluation, 
promotion, retention, discipline, or any other aspect of 
personnel administration because of race, color, religion, 
creed, political ideas, political belief, sex, age, marital 
status, physical or mental handicap, national origin, 
ancestry, or other nonmerit factors cxcelf as otherwise 
provided in 2-3.34 (SO) -534410 (i) (h), w~ '[)Q proh~b1ted 
except where specific age, sex~ or physical requirements 
constitute a bona fide occupational qualification necessary to 
proper and efficient administration. 

(4)-(5) amended as proposed. 

b.) Rule ARM 2-3.34(42)-S34350 (proposed amendment 
noticed at pages 1633-1635, 1980 MAR, issue number 12) was 
amended with the following changes: 
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2-3.34(42)-S343:i0 POSITIONS TO WHICH 'l'HJ:: MONTANA 
MJ::!UT SYSTEM APPLIES ( 1) amended as proposed. 

(2) (a)-(~) (ci) amended as proposed. 
(~)(c) bona fide part-time eMp±eyees whe we~k 

positions with work schedules of less than 20 hours per 
week, and bona f1dc part t.Lme county disaster and emergency 
services/civil defense eMp±eyee9 whe we~k positions with 
work schedules of less than 40 hours per week; 

( 2) (f) ( 2) Til amended as proposed. 
(3)-(4) amended as proposed. 
(5) ea~ee~ current management employees a9ei9fie~ who 

accept appointments to exempt policy determining and advocacy, 
confldentlal, ana-Gther key positions may be reinstated to 
the employees former class of posit1on or a comparable 
position under the following conditions: 

(a) the position must be vacant. 
(b) the employee must meet current minimum qualifi

cations for the position. 
(c) amended as proposed. 

c.) Rule 2-3.34(46)-534390 (proposed amendment 
noticed at pages 1633~1635, 1980 MAR, issue number 12) was 
amended with the following changes: 

2-3.34(46)-S34390 EXAMINATIONS (1)-(3) amended as 
proposed. 

(4) (a)-(4) (c) amended as proposed. 
(4) (J) Competitors will be allowed to review their 

examination papers in the presence of a merit system bureau 
staff member and within the confines of the merit system 
bureau. Only the examination answer sheet may be reviewed. 
Test booklets and test questions may not be reviewed. 
Answer sheets or other materials which could reveal the 
contents of the examination may not leave the possession of 
the merit system bureau or be copied. If a covered position 
has only one (l) written examination or structured oral 
interview, the competitor may not retake the examination 
until 6 months after the date of the e~aMifiatoiefi e~ answer 
sheet review.,- except when an examination procedure 
Specifically aiiQWSforan-exa~tlOn retake Wlthin a 
·snorter periodOftime-:- -- ~~----- ---- ··---· 
---~T5l =nr--arnenoea-as proposed. 

d.) Hule 2~3.34(46)-534400 (proposed amendment noticed 
at pages 1633-1635, 1980 MAR, issue number 12) was amended 
with the following changes: 
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2-3.34(46)-S34400 REGISTERS (l) amended as proposed. 
(2) Registers will be in effect for two (2) years 

from the date established unless they are extended or 
cancelled by the A~Mi~~s~~a~o~ chief of the merit system 
bureau. The A~Mifiis~~a~e~ chief may consider-a-register 
~temporarily exhausted:lr-Iewer than tfi~ee five 
eligibles are available from it. If the AdMiH~S~~a~e~ 
chief cancels a register within two years he or she must 
notify all eligibles remaining on it. 

(3)-{6) amended as proposed. 

e.) Rule 2-3.34(54)-534430 (proposed amendment 
noticed at pages 1633-1635, 1980 MAR, issue number 12) was 
amended with the following changes: 

~-3.34(54)-S34430 APPOINTMENTS (l) amended as proposed. 
(2) (a) amended as proposed. 
(L) (b) in making appointments, appointing 

authorities will provide equitable treatment to all 
cert~fled eliglDles and cons1der agency affirmatiVe action 
plans and veterans' and disabled civilian preference M~s~ 
ee 9rafi~ea ~H aeeeraaHee W~~ft prOVided in 10-2-201 through 
10-2-206 MCA. 

(2) (c)-(2) (d) amended as proposed. 
(3) In filling temporary positions eligible applicants 

who have indicated willingness to accept temporary employ
ment will be certified from the appropriate register, using 
the same certification procedure as for probationary 
appointments. Temporary appointments may not continue for 
more than si~ t6~ 9 months in a twelve (12) month period, 
and eligibles may not be given successive temporary appoint
ments. A full time equivalent position (FTE) may not be 
filled with successive temporary appointments. All temporary 
appointments must have prior approval of the Me~i~ Sys~effi 
Aaffi~H~s~ra~er chief of the merit system bureau. 

(4)-(5) amended as adopted. 
(6) Lists, composed of the names of persons who have 

been permanent, probationary, or temporary employees appointed 
in accordance with this rule for at least three (3) months and 
who have indicated to the Adffi~n~s~~ater chief of the merit 
system bureau willingness to accept intermittent employement, 
wiiT~e-prepared by the Aoffi~H~s~ra~er chief. Such lists, 
ar•ranged according to class of position, will be known as 
reserve lists. If the work of an agency demands the services 
of a person for intermittent periods, the appointing authority 
may select a person from a reserve list for a class of position. 
An appointment may be made to a vacancy in the specific class 
of position for which the reserve list was established, as well 
as to a vacancy in a related lower class of position, without 

Montana Administrative Register 19-10/16/80 



-27RO-

regard to the standing of the persons on the reserve list, 
and without prior clearance of the Adm±n±s~~a~e~ chiefL 
but such appointment will be reported to the Aem±n±s~~a~e~ 
chief. An intermittant appointment to a higher class of 
pos.ition, however, will not be made from any list of a lower 
class position. When reserve l.ists become exhausted, 
appo1ntmcnts will be made in accordance with other pro
visions of this Rule. The period of intermittent service 
will not constitute a part of the probationary period. In 
no case will intermittent employment of an individual 
continue longer than ninety (90) working days in succession 
or exceed a total of s±* *6t 9 months during a twelve (12) 
month period. ~ 

(7) amended as proposed. 

f.) Rule 2~3.34(54)-S34440 (proposed amendment noticed 
at pages 1633-1635, 1980 MAR, issue number 12) was amended 
with the following changes: 

2-3.34(54)-S34440 CAREER ADVANCEMENT (l) (2) 
(3) amended as proposed. 
(4) delete. Renumber subsequent subsectionH accordingly. 
(5) amended as proposed. 

g.) Rule 2-3.34(54)-534460 (proposed amendment noticed 
at pages 1633-1635, 1980 MAR, issue number 12) was amended 
with the following changes: 

2-3.34(54)-S34460 REASSIGNMENTS (l) App~eva~~ 

employees may ne~ be temporarily ~eass±qned ~e a h±qhe~ e~ass 
ef-~es~t±eft-thaft-~hat-ee~~eft~~y-heie-by-the-em~~eyee-w±~fte~t 
p~±e~-ap~~eva~-ef-~he-me~±~-sys~em-ee~ne±~ promoted or 
assigned an acting appointment as defined in the ~Jflan rules. 
Reass~meftt~orary promotions may not exceed twe ve ------
(12) months in duration. Authority to certify eligibility 
for temporary promotions and actl!l.'I appoTntmeilts-may be--

~H~~~t~~r~~u ~he i.lgency :"~Eject to post audit !:Jr the iiieri t 

3. No adverse comments or testimony were received 
except as follows: 

a) A written request was received from Dave Fuller, 
Corrunissioncr of Labor and Industry, requesting a change in 
length of temporary and intermiltent appointments from 
six to 9 months during a twelve month period. The merit 
system council accepted his suggestion and incorporated it 
in the adopted amendments. 
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b) Written comments were received from Robert J. Dunn, 
Director of the U.S. Office of Personnel Management, Rocky 
Mountain Region, Denver, Colorado concerning exemptions from 
Merit System coverage of bona fide part-time positions, 
guaranteed reinstatement rights for management employees, 
race (sex) conscious centification, and equal treatment of 
certified eligibles. All the suggested rule changes proposed 
by Mr. Dunn were acceptea by the Nerit System Council and 
incorporated in the adopted amendments except his suggestion 
relating to guaranteed reinstatement rights and race(sex) 
conscious certification. 

The suggestion for quaranteed reinstatement rights for 
management employees who accept appointments to exempt 
positions·was rejected by the council because this proposal 
was too rigid. The Council adopted a rule which would 
permit the reinstatement with no absolute guarantees. 

Mr. Dunn suggested that the proposed race (sex) conscious 
certification rule be deletea because race and sex are non
merit factors described in the Council rule on Prohibition 
of Discrimination, and because the Federal Merit System 
standards provide for selective certification only for bona 
fide occupational qualifications. The council decided to 
adopt the race (sex) conscious certification rule and amend 
the Prohibition of Discrimination rule to allow race (sex) 
conscious certification only for occupations for which a 
utilization analysis shows an underutilization of minorities 
and women and where agency affirmative action plans call for 
appropriate steps to relieve an apparent imbalance. Adoption 
of this rule reduces the possible adverse impact of current 
examination procedures on women and minori t.,i_es. I . 

By ' 1;t_ I . ' •· ) < / ,( 41 ; J '._LL-" .. z:= 

Certified to the Secretary of Stdte 
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BEFORE 'l'HE GOVERNOR 
STATE OF I!ONTANA 

In the matter of the adoption 
of rules implementing the 
Governor's emergency powers 
during electricity shortages 

TO: All Interested Persons 

NO'riCE OF THE ADOP'l'ION OF 
RULEo; PERTAINING Tu ELECTRICITY 
SHORTAGES 

1. On May 15, 1980, the Governor published notice of 
hearings to consider the proposed adoption of rules implement
ing the Governor's emergency powers during electricity shortages 
at pages 1332 through 1347 of the 1980 Montana Administrative 
Register, issue number 9. Public hearings were held at which 
time oral and written testimony was taken on June 4, 1980, in 
Missoula, on June 5, 1980, in Helena, and on June 9, 1980, in 
Billinqs. Written testimony was accepted until July 31, 1980. 

2. The Governor has adopted the rules as proposed except 
for Rules I, II, IV, VI, X, XI, and XV through XX which the Gov
ernor has adopted with the following indicated changes: 

IWL£ I PURPOSE;; (1) These rules describe procedures imple
mentir1gthe governor's emergency powers under Title 9 0, Chapter 
4, part J, ~!CA, in the event of electricity supply shorta<JeS. 
The_;<"'__ rule~~l:z_ only_ to th_!_:'____l2roduc_!c_ion, sal_,__,_!_,md use_ of ele_co_-_ 
tricity. 
--· -- -----u) The purposes of these rules are to: 

Ia) establish functions to be undertaken by public and 
private entities during an energy supply alert or emergency; 

(b) establish principles to guide actions during an 
energy supply alert or emergency; 

(c) establish minimum activities for utilities and local 
qovernments to adopt during an energy supply alert or emergency, 
thus minimizing public confusion by providing an advance indica
t.ion ot those actions most likely to be undertaken; 

(d) establish procedures tor the monitoring and enforce
ment of mandatory curtailment activities during an energy supply 
emergency; and 

(e) establ1sh a procedure for administering appeals, ad
justments, and exemptions from mandatory curtailment activities 
during an energy supply emergency. 

RULE II DEFINITIONS As used in these rules, the follow
ing definitions apply: 

(1) "Authority" means the civil authority empowered to 
1mplement mandatory curtailment. 

12) "Base period" means the corresponding billing period 
in the twelve month period ending immediately before implementa
tion of voluntary curtailment. 

13) "Base period consumption" means base period energy ad-_ 
;j_usted __ for var_i.~tions in temp<crature and -rai"nfal_!__._ 
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(4)-f:'lt "B<1se period energy" me<1ns the ener;gy <;:onsumed l:ly a 
customer during a b<1se period. 

(5H4t "Conservation" means the wise ;:~nd efficient use of 
ele<;:trical energy to eliminate waste. 

(6) "Cqnsum use of electric energy 
measured 1n k1lowatt 

_Lll-(St "Current usage" means the energy consumed by the 
customer during the most recent billing cycle. 

(8)-(6t "Curtailment" means the action of reducing the 
nemand~or or consumption of or both demand for and consumption 
ttee of e1ectr1c ene~9Y service by voluntary and mandatory measures 
that are in addition to any conservation presently employed. Cur
tailment measures may affect convenience, comfort, service de
livery, and employment. 

(9) +rt "Customer" means any individual, partnership, cor
poratiOn, firm, governmental entity, or organization supplied 
with electric service at one location and one point of delivery. 
Service furnished to a customer at one location through more than 
one meter regardless of rate classifications or schedules shall 
be deemed service to one customer. 

(l0H8t "Deficient utility" means a utility which under 
ident1fied probabilities is expected to ho¥e-on experience energy 
usage or capacity demand~ in excess of 9reater-than its resources. 

(11) "Demand" means the rate at which electric energy is_ 
delivered, expressed in k1lowatts (kw), or kilovolt ampere, or other 
su1table un1ts, at a g1ven 1nstant or averaged over a des1gnated 
time per1od. 

(12) "Energy division" means the energy division of the 
Montana department of natural resources and conservation. 

_(13) "Energy emergency" and :•energ¥ supply ":lert" as use?_ 
herein means either or both a shortage of energy or demana-capa
city. 

(14)-(9t "Excess energy utility" means a utility which under 
ident1f1ed probabilities is expected to ha¥e-an experience energy 
supply and resource capacity in excess of expected consumption 
and 9reater than-~te demand. 
-~ (15)-flSt "Excess usage" means demand or consumption or 
both rn-excess of Mea9e-9reater-than base per1od ener9y demand 
or consumption or both less any curtailment requirement.----~ 

(16)-fi'lot "Local government" means any county, city, town, 
munic1pal corporation, or other political subdivision of the 
state. 

(.1/) .f±iilt "Major use customer" means a customer who used 
more than 75,000 KWH in any billing month in during the base per
iod, or who is estimated to use more than "iS,ODO KWH (without 
curtailment) in any billing month ±n duri~ the twelve month per
iod after fo~lowing the base period. 

(18l.ft-3t "Major resource" means a generating unit with a 
rated capability of lOU megawatts or greater. 

(19)~~4t "Media" means the-~ee-o£ any or all of: radio, 
television, newspapers, publications and any vehicle of coiTmun
ication used to contact the customer. 
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( 20) ·H'it "Priority loads" means loa as necessary for the 
public.health, safety, and welfare as enumerated in Rule XVI. 

(2l)·H6t "Region" mea,m; the area, :i:l'l<::xt!d:i:n<::J compr;lsed o( 
service area,s ot the utilities in the northwest power pool and 
in the midcont1nent area power pool. 

( 22 J ·H'ft "UtilJ. ty" means any investor-owned utility, joint 
operating agency, municipal utJ.lity, public utility d:lstri.ct, or 
cooperative which engages in or is authorized to engage in the 
activity of generating, transmitting, or distributing energy in 
this state. 

RULE IV UTILI'l'Y CURTAILMEN'l' PLANS (1) Upon promulgation 
of these rules, utilities supplying electricity in Montana shall 
submit a curtailment plan modeled on the procedures outlined in 
these rules within 99 180 days. Each utility's curtailment plan 
shall incll.)de the following information: 

(a) description of the utility's power resources and ob
ligations including. peak and average, firm and J.nterruptible 
loads; 

(b) description of the measures the utJ.lity will take to 
curtail its own uses of electricity under stage 1 of a supply 
alert as specified in Rule X and the estimated energy savings 
from these measures; 

(c) description of the voluntary conservation measures 
the utility will recommend to its customers under stages 1 and 
2 of a supply alert as specified in Rules X and XI; · 

(d) identification of priority load customers, descrip
tion of the utility's ability to isolate and maintain service 
to these customers in the event of stage 3 of an energy emer
gency as described in Rule XV, and the notification procedure 
the utility will follow prior to any unavoidable curtailment; 

(e) description of the monitoring procedures the utility 
will follow and the methodology that will be used to estimate 
energy savings in each stage of a supply alert and emergency; 

(f) identification of the utility's major use customers 
and their average consumption; 

(g) identification of the utility's supply obligations by 
customer class and approximate number of customers in each 
class; and 

(h) the proposed membership for the utility's adjustment 
committee as specified in Rule XX (L) (a) . 

(2) 'l'he curtailment plan described in subsection (1) may 
contain addit1onal provisions to reflect the particular circum
stances of the utility. 

(3) Each utility's curtailment plan shall be reviewed by 
the governor or his designee and the energy policy committee 
established under Section 90-4-303, MCA. 

(4) Following acceptance of the curtailment plan, the 
utility shall keep the plan in reserve for implementation 
upon declarat1on of an energy supply alert or emergency. 

\5) Utilities may be 'l:'e"!tlesteo J:"_~irea to update their 
curtailment plans periodically to reflect current or changed con-
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ditions. 

RULE VI £VAi<UATlNG INFQR!-lATION (1) The energy division 
shaLL evaluate the information provided under Rule V and may 
reco=end the voluntary curtailment provision~ of an energy 
supply alert if unacceptably high probabilitie~ of future man
datory curtailment exist. 

(a) In evaluating the data provided under Rule V\1) the 
energy division may recommend: 

(i) stage 1 voluntary curtailment actions when there ~s 
a 40% probability that stage 1 mandatory curtailment w~ll be im
posed in the current or ensuing July-June period, and 

(ii) stage 2 voluntary curtailment actions when there is 
a 60% probability of implement~ng stage 1 mandatory curtail
ment in the current or ensuing July-June period. 

(b) In evaluating the data provided under F.ule V (2), the 
level of voluntary curtailment recommended will depend on the 
severity of the shortage. 

(2) The energy div~sion may recommend declaration of an 
energy emergency and imposition of mandatory curtailment 
measures lf unacceptably h~gh probabilities of future ~nabil
ity to meet regional firm energy ~r capacity requirements 
exists or if an individual utility cannot meet its firm loads. 

(a) In evaluating the data provided under Rule V(l) the 
energy divi~ion may recommend: 

(i) stage 1 mandatory curta~lment measures when there 
is a 20% probability of depletlng the generating capability 
of regional reservoirs before the next April 30; 

(ii) stage 2 mandatory curtailment measures when there 
is a 40% probability of depleting the generating capability 
of regional reservoirs before the next April 30; and 

(iii) stage 3 mandatory curtailment provisions when the 
region's reservoir generating capabil~ty is in imminent danger 
of being depleted and greater curtailment is required than has 
been achLeved or is attainable under stages 1 and 2 of manda
tory curtailment. 

(b) In evaluating the data provided under Rule V\2) the 
level of mandatory curta~lment recommended will depend on the 
severity of the shortage. 

RULE X SUPPLY ALERT STAGE l (l) Stage l of a supply 
alert ~~ lntended to b~~~9 e~e~9y balance electric supply ~fia 
with demand and consumption into-bala~ee w~thout el~minating 
employment or-curtailing commercial operations or industrial 
Production. 
. (2) In stage l of a supply alert the governor may issue 
orders to direct any state or local governmental agency to 
implement curtailment action or provide information relating 
to the consumption of energy. The governor may also request 
utilities and electricity consumers to take voluntary actlon 
to alleviate the shortage. In implementing this rule the 
governor may initiate the following measures: 
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(a) direct each state agency and local government in
stitution to curtail and request each utility to curtail its 
own uses of electricity; 

(b) request each ut1lity to seek voluntary curtailment 
of use in all large buildings; 

(c) req:uest each ut1lity to seek volunt<~ry curtailment 
of use by its major use customers; 

(d) utilize media pronouncements to request all consum
ers to curtail electricity usc. The utility, in consulta-
tion with local government, should support these requests and 
recommend specific measures to be taken by all customers. Such 
measures shall not be as stringent as those Measures set forth 
in Rule XI (2) (d) under stage 2 of a supply alert; 

(e) request each deficient utility to replace, by purchase 
or other means, energy included in its planned resources but not 
generated due to gutages of its major resources; and, 

(f) direct the department of health and env~ronmental 
sciences to examine all restrictions relating to air quality 
where electricity use could be affected directly or offset by 
other fuels and to recommend to the governor what action should 
be taken, if any~-ln each stage of a supply alert and emergency. 

(3) Compliance with the provisions ot subsection (2) is 
at the customers' discretion; utilities and local governments 
act in advisory and informational capacity and are self-monitor
ing for their own compliance. 

(4) Enforcement of the provisions of subsection (2) is 
not applicable. 

RULE XI SUPPLY ALERT STAGE 2 (1) Stage 2 of a supply 
alert~ more intensive effort to b~~~9-ene~9Y balance elec
tric supply ~no with demand and consumption ±n~o bo±~ftee W1th
ou~eliminating employment or curtailing commercial operations 
or industr1al production. 

(2) In stage 2 of a supply alert the governor may direct 
further implementation or the stage l curtailment program as 
follows: 

(a) continued self-curtailMent by utilities and govern
mental units; 

(b) continued requests for voluntary curtailment in large 
bui,ldings and ft'el'l by major llse customers; 

(c) urgent requests for voluntary curtailment by all cus
tomers; 

(d) media publications by utilities and government units 
of specific measures affecting electric energy consumption 
which should be undertaken by all customers. These measures 
include, but arc not limited to, the following conservation 
activities: 

(i) 

time space 
(ii) 

tirr.e space 

65 degrees 
heating; 

SS degrees 
he a linq; 
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F maximum thermosLat settiny for day-

P maximum thermostat scttinC( for night-
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(iii) 85 degrees F maximum thermostat setting for space 
cooling; 

(iy) lOS degrees F m~ximum thermostat setting for water 
heating; 

(v) line drying of clothes; 
(vi) elimination of: 
\A) outdoor decorative lighting; 
(B) window display, outdoor display, area and Sign light-

ing, except during nighttime hours when the place of business is 
open. At all times, such lighting should be reduced to tt1e low
est possible level; and, 

(C) parking lot lighting, except during nighttime hours 
when the place of business is open and then only to the levels 
required for safety and security; and, 

(e) further request deficient utilities to purchase all 
available electric energy in amounts needed to offset deficits. 

(3) Compliance with the provisions of subsection (2) is 
at the customers' discretion; utility and local government are 
self-regulating and act in an advisory and information role, but 
the urgency of the situation should be stressed. 

(4) Enforcement of the provisions of subsection (2) is 
not applicable. 

RULE XV ENERGY EMERGENCY STAGE J (l) Actions required in 
stage 3 of an energy emergency shall emphasize minimizing unem
ployment and other economic and social ilislocations whil~ pre
serving the generation, transmission and distribution system and 
bringing loads into balance with available supply. 

(2) In stage 3 of an energy emergency the governor may 
issue orders as described in Section 90-4-310, MCA to: 

(a) direct further implementation of programs, controls, 
standards, and priorities for the production, allocation and 
consumption of energy; 

(b) direct further implementation of regional programs 
and agreements for the purpose of coordinating energy programs 
in the region; 

(c) curtail usage by fixed percentages of specified large 
industrial customers if such curtailment is necessary to balance 
regional loads and resources; 

(d) cease operations of specified large industrial cus
tomers after advance notice has been given to permit an orderly 
shutdown of operations; 

~et--inte~~~rt-the-~e~~~ee-o~-~~~-e~etome~~-en-a-~etatin9 
baei~~--~hese-ee~~iee-inte~~Mptions-sha~~-be-~mrosea-e~tia~~y, 
~na-to-the-extent-neeessa~y-to-aeh~eve-the-~e~~i~ea-~edMetion-e£ 
ene~9y-eene~mrt~on~--~e-the-extent-peesib~e,-p~b~ie-notiee-sHa~~ 
be-9iven-be£e~e-sMeh-p~oeed~~ee-a~e-impesee~--~o-the-extent 
r~aetiea~~-p~ie~ity-~eaes-shal~-not-be-inte~~Mptea, 

~ft(e) direct the implementation of other appropriate emer
gency actions. 

(3) Where monitoring is required, each utility shall mon-
itor compliance by its customers of the directives of stage 3 
of an energy emergency as set forth in Rule XVIII. 
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(4) Termination of operations as required under subsec-
tion (2) shall be carried out by utilities and government enti
ties as specified by the governor. 

_(2_) _____ £:.T.:!'?.E..C:§!!I":'.nt of the provisions or subsection U) s11all 
be carried out as set forth in kule XIX. 

"f5t (6) Pioc:"edures for a,ppeals a,nd adjustments to mandatory 
act1on taken under subsection (2) are set forth in Rules XX and 
XXI. 

RULE XVI PRIORITY LOJ\D CUSTOMERS - EXEMPTION PROCEDURE 
(1) Ccrtaln customers set out below because of the-crfticai 
nature of the1r operations shall be exempt from stage 2 manda
tory curtailment once the customer has demonstrated to its 
ut1lity that all non-essential electrical energy use has been 
eliminated: 

(a) 
(i) 

public health and safety functions such as: 
hospitals, nursing homes, and other health care 

facilitles; 
(il) police and fire stations-;--ttr'll~ 7 and trafflc Slgnc:_:I,_~;__ 
(iil) sewage treatment and domestic water treatment in

stallations; 
(b) emergency services including essential communica-

tion facilities-;- and telephone networks; 
(c) governmental operations-;-, not including schools; 
(d) public mass transit operations including, but not 

limited to, airports; 
(c) food production and processing facilities including 

irrigation; 
(f) energy supply and storage facilities such as: 
(i) refineries; 
(ii) oil and gas pipelines; 
(iii) coal handling facilitles; and, 
(iv) wood waste processing and handling facilities asso-

ciated with energy production; and 
(g) mining~, not including mine construction. 
(2) Each utllity shall to the extent feasible identify 

and notify its pr1or1ty load customers prior to declaration of 
an cnerqy supply emergency. P priority load customer listing 
shall be submitted to the enerqy divis1on. 

(3) If stage 2 of an enerqy emergency is implemented, 
the utility adjustment committee as outlined in Rule XX(2) (a) 
shall grant exemption of priority loac.l customers that appear 
on the approved list, provided the applicant has demonstrated 
that all non-essential electrical energy use has been elimina
ted. No priority load exemptions shall be 9ranted unless an 
application is filed by the applicant and the applicant appears 
on the approved list. Appeals from the committee decision shall 
be to the state appeals board as provided for in Rule XIX(2) (b). 

RULE XVIf NON-PRIORITY LOAD APPELLANTS An aggrieved cus
tomer may seek a non-priority load exemption from the provisions 
of stage ~ of an energy emergency by filing application with the 
utility adjustment committee as specified in Rule XX (l) (a). 
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The committee shall make initial rulings on such applications. 
In cases where the customer wishes to appeal the initial ruling, 
the committee shall forward the application to the state appeals 
board as spec~f~ed in Rule XX (1) (b) and assist in gathering in
formation and evaluating the applications. The stat~ appeals 
board shall recommend to the governor either approval, denial, 
or approval with conditions of the application for non-priority 
exemption based upon the following criteria: 

(l) curtailment would result in unreasonable exposure to 
health or safety hazards; 

(2) curtailment would result in extreme economic hardship 
relative to the amount of energy saved; 

(3) curtailment would be counter-productive for efficient 
energy use or energy production; and 

(4) .all non-essential electrical energy use has been elim
inated. 

RULE XVIII MONITORING 

(3) In stage 1 of an energy emergency: 
(a) each utilitv shall be Prepared to monitor customer com

pliance on the basis of comparing current energy usage with the 
applicable base period ener9y consumption and any possible reduc
tion in use. Each utility shall be prepared to monitor major use 
customers on a monthly basis. Honitoring procedures shall be 
tested and operational in anticipation ot stage 2 of an energy 
emergency being initiated; 

(4) In stage 2 of an energy emergency: 
(a) all customers shall be required to curtail usage by the 

percentage declared necessary to bring supply and demand into 
balance. Each utility shall monitor compliance by its customers. 
Subject to adjustments as set forth in Rule XXI, monitoring shall 
be on the basis of comparing current energy usage with the appli
cable base per~od ener9y consumption less the required curtail
ment. 

RULE XIX ENFORCEMENT In an energy supply alert or energy 
emergency the public service commission, local governments and 
utilities shall cooperate in implementing the enforcement meas
ures described in this rule as directed by the governor. 

(1) ln stages 1 and 2 of a supply alert: 
(a) self-regulation and compliance is required ny govern

ment institut~ons; and, 
(b) utility and individual custorr.er compliance with ac

tions requested is at utility and customer discretion. 
(a) if a complaint regarding violation of operating hours 
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is filed with local yovernmcnt and the complaint is substantia
ted, tne local government shall notify the retail, co~~ercial, 
industr"ial or governmental 0stablisnmemt of such complaint and 
indicate that the supplyinq utility shc:dl b0 rf'questec1 to mon
itor ~nergy cortsurnptlon; and, 

(b) The utility shall be prepared to monitor and record 
enerqy consumption oF the customer and norify such customer that 
if staqe 2 emergency actions are instituted, such customer shall 
be monitored on an individual basis rather than be subject to 
sampling procedures. 

(3) In stage 2 of an energy emergency each ulility shall 
establish a curtailment target as directed by the qovernor for 
all customers being monitored. '!'he actual enerqy consumption of 
a cust.omer shLlll be compared with the base period consumption 
Less the required percentage curtailment (target) to determine 
customer compliance. (To the extent possible prior lo an cm
erqcncy, utilities should inform customers of whal their con
sumption pat.tcrns have been and indicate what reductions may 
be required if cmerqcncy curtailment activiLies arc ever in
stituted. This will promote an awareness of energy use and may 
promote conservation.) If a customer's actual consumption is 
above the target, then the customer may be penalized. 

(4) During the first month of monitoring under staqe 2 of 
an energy emergency, the utility shall notify all customers of 
surcharge rates for excess consumption and provide a descrip
tlOn of the appeals procedure outlined in Rule XX. An appeal 
may result in an adjustment to the customer's base period, in 
wh1ch case no surcharge shall be assessed for the month in 
question. If no adjustments arr~ merited and energy consumption 
exceeds the target, imposition of excess enerqy surcharge rates 
shall be directed by the governor. 

(S) During an energy supply emergency, the rate setting 
procedures for any surcharge shall be coordinated and accelera
ted by the public service commission. The following surcharge 
provisions for excess usage arc recommended: 

(a) apply surcharges to entire bill: 
(i) first month of excess use, 25% surcharge; 
(ii) second consecut1ve month ot excess use aftef-fil"s" 

fineB-fflenth, SO% surcharge; 
(iii) third consecutive month ot excess usc aftel"-fil"st 

f±nea-fflenth, 100% surcharqe; and 
(iv) after the fetll"th-third ccns<'cutive month of excess use 

aH,e!"-{:i:!"st-i'il'ieB-!".enth, servrce-termination for the period re
quired to generate the target savings required in the previous 
£i~e three months ot noncompliance. 

(b)-- apply surcharge only to excess usc e£ on the follow
ing percent basis: 

Percent ot Excess Use 

0 - 10% 
11 - 25% 
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Surcharge on Excess per KWH 

$0.04 
$0.045 
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$0.05 
$0.06 

(6) 'lhe expenses incurred by a utility subject to the rate 
regulatory jurisdiction of the public service commission in ac
quiring demand or energy under a direction or request issued 
under Rules X, XI, XIII, XIV or XV should be considered for sep
arate and 1mmediate pass through to consumers by the publ1c ser
V1Ce commission. 

RULJ.:: XX APPEALS 

(b) A state appeals board shall be established consist-
ing of 12 members: the administrator of the energy division 
or his designee who shall serve as chairman, the chairman of the 
psc or his designee, and one representative appointed by the 
energy policy committee from each of the following groups-rural 
electric cooperatives, investor-owned utilities, county and 
municipal government, commercial and industrial users, and four 
citizens at large. The state appeals board shall: 

(i) hear appeals from utility adjustment committee actions; 
(ii) make recommendations to the governor on adJustments to 

bc.se period energy of major use customers; 
(iii) make recommendations to the governor on non-~~io~i~y 

±oad-appe±fan~s appeals of denial ot priority load status; 
(iv) act on adjustments to scheduling of curtailment by 

non-major use customers; and, 
(V) make recommendations to the governor on adjustments 

to scheduling of curtailment by major use customers. 

3. The Governor designated the Department of Natural Re
sources and Conservation (DNRC) to conduct the hearings on these 
proposed rules and to respond to the oral and written comments 
received. The following are summaries of the comments received 
and DNRC's responses to those comments. 

RULE I 
COMMENT: A single jurisdictional statement should be added 

to the para(jraph, indicating that the rules apply only to elec
tricity. 

RESPONSE: The suggestion is accepted. 

RULE II 
COHMENT: "Consumption" should be defined as the use of elec

tric energy-measured in kilowatt-hours, and "demand" should be 
defined 
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as tile r~te at which electric energy is delivered, expressed 1n 
kilow<>tts or kilovolt amperes. 

RESPONS~: This suggestion is accepted. 
COMMENT: Tho rules shoulc'i be written throuqhout Lo account 

for emergency short.ages of both enenJy and eapaci ty as ci thcr one 
might rcqu1re curtailment actions by utilities. 

RESPONSE: This suggestion is accepted and the wordinq 
amended accordingly in the definitions (Rule II) and throughout. 

COHMENT: The definition of "cust.omer" should be chan')cd 
to eliminate tne single delivery point reference, on the qround 
that receipt ot service w1thin the state by an entity should 
make that entity a customer, regardless of location. 

JU:SPONSE: This suqgestion is not_ accepted. It would mean 
that sometTrms with service at several locations may qualify 
as mil·jor use customers that would not have under the old defin
ition. it is felt that service at different locations should 
be treated separately for curtailment purposes. 

CONMEN'l': The definition of a utility should be Pxpandcd to 
inclu~~ny-entity enqaged in generating, transmitting, or dis
tributing electricity. 

RESPONSE: This suggestion is rejected as there is no in
tent Eo-includp persons or firms generating electricity for 
their own use. 

COMMENT: A dcfini tion of base period consumpt1on sl10uld be 
made which would account tor year to year climatic variations. 

RESPONSE: This suc_Jgestion was accepted. 

I'UL.t:: Ill Flo comments received. 

RULE IV 
COMME1~'r: The time allowed, after the adoption of the rules, 

for utilities to submit curtailment plans should be extended. 
RESPONS.t::: This suggestion is accepted. The period is length

ened from 90 days to 180 days. 

RULE V, VI 
COMMENT: Neans should be provided for determining shortages 

and declar~ng emergencies in individual utility service areas. 
RESPONSE: This is already present in the Rules V(2), VI (l) 

(b), and Vl(2). 

RULE VI 
COMMENT: The Northwest Power Pool(NWPP) has evolved mechan

isms for pred1cting when curta1lments were likely to be necessary, 
and the rules should reflect their expertise. 

RESPONSE: The wording in Rule VI is taken from language 
developed by NWPP, and that organization is expected to supply 
the estimates of the probability of shortfalls. Therefore the 
suggestion is rejected. 

RULE VII 
COMMENT: The determination of an e~ergy supply alert should 
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involve coordination with power supply agencies and utilities 
rather than state a9encies and consumers. 

RESPONSE: DNRC a9rees that close coordination with power 
supply agencies and utilities is required and feels that the 
rules reflect this. State agency involvement is necessary if the 
authority of the state is to be lent to curtailment actions and 
the imposition of penalties. 

RULE VIII No comments received. 

RULE IX No comments receivea. 

RULE X 
COr~~NT: Curtailment plans should be embodied in the taritf 

schedule f1led with the Public Service Commission. 
RESPONSE: This proceaure is not ruled out by the procedures 

set up under these rules; however, there is an intent to central~ 
ize state involvement in energy emergency management, to the ex
tent possible, in the Energy Division. 'J'herefore the proposal 
is rejected. 

RULE XI No comments received. 

RUL~ XII No comments received. 

RULE XIII No comments received. 

RULE XIV 
COM¥£NT: Curtailments should be made on a minimum standards 

approach rather than a base period usage approach. 
RESPONSE: DNRC considers that the base period approach, 

suitab1l1ty adjusted for climatic variations, will be easier and 
quicker to implement. A minimum standards approach in the inter
est of fairness, could be the basis for dealing with appeals and 
adjustments by the appropriate bodies under H.ule XVII (4). There
fore the proposal is rejectea. 

RULE XV 
COMMEN'l': Rolling blackouts or interruptions would be very 

difficult to implement without cutting off priority customers, 
since the latter are scattered around the distribution system. 

RESPONSE: DNRC accepts this suggestion ana deletes the 
reference to rotating interruptions. 

COI>',MEN'l': 'l'he rules should define the length of interrup
tions for rotating interruptions. 

RESPONSE: See response to previous comment. 

RULE XVI 
COMMENT: A number of requests for priority status for addi

tional classes of users were rece1vcd: 
(a) Telephone Systems 
RESPONSE: DNRC agrees that all communication networks 

should be treated as priority users on the grounds that the 
costs of identifying priority communications would be unwarran-
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ted given the total use of electricity in this section. 
(b) Coal Mine Construction 
RESPONSE: DNRC feels that while coal mining should not be 

interrupted to reduce electric~ty use during periods of shortage, 
coal mine construction should nol qualify as a priority usc, 
since temporary curtailment would reduce neither current energy 
supplies nor vital services. Therefore the proposal is rejected. 

(c) Schools 
RESPONSE: DNRC feels that short run curtailments of elec

tricity use fn schools would not disrupt any vital services. The 
proposal is therefore rejected. 

(d) Traffic Signals 
RESPONS~: DNRC agrees that traffic signals should constitute 

a priority use as an essential public service. 

RULE XVII 
~OMMENT: The first review of '>pplications for non-priority 

load exemptions from the provisions stage 2 of an energy emerg
ency should be made by the utility. The utility is directly 
acquainted with the customer and his use requirements and should 
take responsibility for initial review. Only those appeals and 
exemption requests which cannot be resolved at this level should 
be submitted to the state for resolution. 

RESPONSE: DNRC agrees with this suggestion. Given the 
present-knowledge of the utilities of their customers it would 
be unnecessarily duplicative and costly for the state to be in
volved at the initial review stage. 

RULE XVIII 
COMMENT: Monitoring would be costly and the funds should 

be pravidea-by the state. 
RESPONSE: DNRC reco9nizes that there will be costs imposed 

by these rules and an attempt has been made in writing them to 
hold these costs down when possible. There is no way-to allo
cate funds in the rulemaking process, any relief would have to 
be sought in the legislature. 

COMMENT: Monitoring of major use customers should be on a 
monthiy··-basTs, with all others monitored by random sampling. 

RESPONSE: DNRC agrees, and this is embodied in the draft 
rules-In Hule XVIII (4) (b), with the exception that monthly mon
itorinC) is required of customers previously in violation. 

RULE XIX 
CO~!MI:N'l': Base period consumption should be adjusted for 

weather vaiiat.ions. 
RESPONSE: DNRC agrees with this suggestion. Sec the re

sponse to que-stion 5 on Rule Il. 
COMI-lENT: Sanctions should be imposed by the relevant state 

auLhorftTes-rather than by the utilities. 
RESPONSE: DNRC feels that the authority of the state is 

lcnl to ·thesanctions t.nrough the adoption of these rules and 
the adoption by the PSC o[ a penalty schedule. Since the util
ity bills represent an existing method for imposition of sanc
tions Lhat would De costly to reproduce, the suggestion is not 
accepted. 

19-10/16/80 Montana Administrative Register 



-2795-

COMMENT: Language should be included in the rules recommend
ing to the PSC that any costs incurred by utilit~es to acquire 
capacity or energy fro~ other utilities under these rules be pass
ed through to consumers by the PSC. 

RESPONSE: DNRC agrees that this suggestion would be helpful 
if language were written that required prior consultation on the 
cost of available resources and if the pass through was net of 
any penalty collections. This language has been inserted in the 
rules. 

GENERAL C0~1ENTS : 
CO~ffiNT: Language should be inserted making it mandatory 

that utilities with excess resources share them with deficient 
utilities. 

RESPONSE: DNRC feels such language is unnecessary in view 
of the ut~lity industry's past willingness to share resources. 

COMMENT: The Governor should undertake interstate negotia
tions on regionwide sharing of resources. 

RESPONSE: DNRC agrees that regionwide sharing is essential 
in any local or regional shortage, Reg"ionwide negotiations have 
been underway for some time within the industry. While it would 
not be appropriate in these rules to mandate negotiations on 
interstate sharing, wording has been inserted to ask the Gover
nor to request the cooperation of other Governors in the region. 

COMMENT: These rules should specify exactly what is the 
respons1b~l~ty of each agency. 

RESPONSE: DNRC feels this is a very good idea but that it 
would be better done in a set of guidelines than in the rules 
themselves. 

COMMENT: The rules impose significant costs on the util
ities, which will ultimately be passed on to consumers. Funds 
should be made available by the state for planning and imple
mentation. 

RESPONSE: See the response to question XVIII (1). 

4. The new rules are assigned to the following numbers in 
the ARM: Rule I (14.8.201); Rule li (14.8.202); Rule Ill (14.8. 
203); Rule IV (14.8.204); Rule V (14.8.205); Rule VI (14.8.206); 
Rule VII (14.8.210); Rule VIII (14.8.211); Rule IX (14.8.212); 
Rule X (14.8.213); Rule XI (14.8.214); Rule XII (14.8.218); 
Rule XIII (14.8.219); Rule XIV (14.8.220); Rule XV (14.8.221); 
Rule XVI (14.8.225); Rule XVII (14.8.226); Rule XVIII (14.8.227); 
Rule XIX (14.8.228); Rule XX (14.8.229); and, Rule XXI (14.8.230) · 

5. The governor may adopt the proposed rules under the 
authority granted by Section 90-4-316, MCA, and the rules im
plement T~tle 90, Chapter 4, Part 3, MCA. 

certified to the Secretary of State _____ O~c~t=o==b~e~r-=1~·-------------' 1980. 
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BEFORE THE GOVERNOR 
STl1TE OF MONTANA 

ln the matter ot the adoption 
of rules implement~ng the 
Governor's emergency powers 
during petroleum fuels shor
tages 

TO: All Interested Persons 

NOTICE OF 1'HE ADOPTION OF RULES 
PERTAINING 1'0 P l::'l'ROLEUM SHOR
'rAGES 

1. On May 15, 1980, the Governor published notice of hear
ings to consider the proposed adoption of rules implementing 
the Governor's emergency powers during petroleum fuels shortages 
at pages 1348 through 1357 of the 1980 Montana Administrative 
Register, issue number 9. Public hearings were held at which 
time oral and written testimony was taken on June 4, 1980, in 
Missoula, on June 5, 1980, in Helena, and on June 9, 1980, in 
Billings. Written testimony was accepted until June 30, 1980. 

2. The Governor has adopted the rules as proposed except 
for Rules I, V, and XII through XVI which the Governor had adop
ted with the following indicated changes: 

RULE I PURPOSE These rules describe procedures implement
ing the gove.rnor~mergency powers under Title 90, Chapter 4, 
part 3, MCA, in case of shortages of motor gasoline, middle dis
tillates or aviation gasoline. These rules contain guidelines 
that the governor sha±± max follow in dealing wit.h petroleun; 
fuel shortages. 

RULE V PUBLIC SEC'l'OR SUPPLY ALERT PROCEDURES The yovernor 
may implement the following procedures that apply to the public 
sector in a motor gasoline supply alert: 

(1} State agencies and local governments shall ~ee~ee-mi±es 
e~i~en reduce gasoline consumption, measured in gallons, each 
month by employees on governmental business in comparlson with 
the corresponding month of the previous year by a percentage 
as determined by the governor in an executive order. The gov
ernor may designate a more appropriate comparison period or 
may adjust comparison period mi±eage gasoline consumption, 
measured in gallons, in appropriate cases as he sees fit. 
~- (2} Each agency and local government shall report monthly 
mi±ea~e-f~g~~es7 gasoline consumption. 

( 3} Heads or sta."te agencies ~and±eea:l:-ge~e~nment shall 
issue written reprimands to employees found guilty (includes 
forfeiting bonds} of exceeding the statewide 55 mph highway 
speed limit while on state business and shall discharge employ
ees found guilty of three such offenses. 

(4} Administrators of state and local 'JOVernrnental motor 
pools shall institute and operate a system for ensuring c~r pool
ing whenever possible. 
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(5) Heads of state agencies and local governments shall 
encourage employees to walk or bicycle to and from work by pro
viding incentives for their doing so. 

(6) State agencies with employees in Helena shall stagger 
the work hours of their Helena employees to reduce traffic con
gestion. Schedules shall be arranged so that approximately one
third of each Helen" office's employees will be on ca';::h of the 
following shifts: 

(a) 7 a.m. to 11 a.m. -- 12 p.m. to 4 p.m. 
(b) 7:30a.m. to 11:30 a.m. -- 12:30 p.m. to 4:30 p.m. 
(c) 8 a.m. to 12 p.m. -- l p.m. to 5 p.m. 
(7) Parking at all state, school, city, and university 

system parking lots shall be restricted to: 
(a) give preference to carpools; 
(b) give preference to vanpools; 
(c) .attempt to achieve a 50% reduction in commuter use of 

vehicles. 
(8) State agencies and local governments shall schedule all 

meetings, hearings, and other proceedings in the location and at 
the time that will minimize passenger car travel. 

(9) State and local government employees shall substitute 
telephone and mail communication for travel whenever possible. 

(10) When travel is essential, state and local government 
employees shall use public transportation whenever feasible. 

RULE XII PUBLIC SECTOR ENERGY EMERGENCY PROCEDURES 
The governor may implement the following procedures which dpply 
to the public sector in a motor gasoline energy emergency: 

(1) All state agencies shall reduce ffie~er-vehiele-mi±ea9e 
clriven-ay gasoline consumption, measured in gallons, in private 
and state-owned vehicles used for state business up to 50 per
cent as compared to the sa~nlonth of the previous year_ 

(2) The work week of state enployees shall change to a 
four-day work week of 10 hour days. 'l'he Governor may request 
employees to observe one no driving day on the days off. 

(3) Parking at all state, school, city, and university 
system parking lots shall be restricted at least SO%. Parking 
preference shall be given to carpools and vanpools. 

RULE XIII PRIVATE SECTOR E!>IERGENCY PROCEDURES The gover
nor may ~mplement th-e following procedures wh~ch apply to the 
private sector in a motor gasoline energy emergency: 

(1) The governor may request imple~entation of company 
plans to reduce gasoline consumed in company travel by 25%. 

(2) Gasoline retailers shall comply with the following 
rules: 

(a) Each gasoline retailer shall clearly post by signs 
legible from off the premises stating the days and hours gaso
line will be dispensed to the general public, includ~ng, but 
not limited to, which weekend day and time the station will be 
open. 

(b) Each gasoline retailer shall open at the hour posted 
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pursuant to subsection (2) (a) on each Saturday of the month if 
the number of his station's street address is odd or on each 
Sunday of the month if the number of his station's strcel add
ress i~ even and shall dispense gasoline to the public until 
he has sold at least one-sixth of his weekly qasoline allocation. 

(c) Subc;cclion (2) (b) shall not apply" to any qasoline re-
tailer who: 

(i) is out of gasoline because or· lalc delivery c:lr inad"'= 
'lunte_su£ELL; or 

(ii) as a normal business practice pr~e~-te-Febrtla~y-± 7 
±9'19 during the six months precedinc;r the declaration of il motor 
qasoline"-enerCJicmeryency remained "closed-on saturuay an2lsun.:.·-· 
J.av:~-i;~---"""- ----- -

~~~~t--fi~e-~-~~~e±ine-~ate~-~e±tlffle-of-±e~~-than-'15& 7 ees-~B±
,t,,.,,_~n-±9'f8.,-

(d) A retailer with an odd no1mbered street address slation 
location rna)' for bonafide religio~s reasons open on Sur1day in
stcud of Saturday, and a retailer wilh an even numbered strccl 
addn"ss station location may for bonafide rcliqious reasons open 
on Saturday instcud of Sunday. 

(e) In order to gain an exemption from all or part of 
subsection (2i (bi because of either normal business practice or 
bonafide religious reasons, the retailer shall first file with 
the udministrator of the Energy Division of the Department of 
Natural Hesources and Conservation a s~atement sottinq forth the 
basis for the exemption. " 

(3) An odd-oven day yasoline dispensing system as des-
cribed in Rule XIV shall be established. 

(4) At the retail level, no more than two qallons of gaso-
line may be dispensed into a separate container, and no more 
tnan one sepurate container may be used in a single transaction. 
This does note apply to containers used for a commercial purpose 
such as containers used to fuel commercial landscaping and gar
dening equipment, construction equipment, eP electrical genera
tors, or containers designed for use on a boat. 

(_5_) ___ No"-retail gasoline sales maybemade for vehic1_es 
naving tour cylinders in an amount less than $5.00 and in an 
amount less than $7.00 for vehicles having more tnan four cylin
ders. Minimums may be adjusted upward if considered necessary. 
This sale does not apply to container sales or to sales for ve
hicles wiLh gas tank capacity of less th~n H gallons, tor motor
cycles, mopeds, or scooters, or for emergency vehicles. 

(6) unless otherwise specified, the provisions ot subsec-
tions (2J through (S) apply to vehicle operators, employees of 
gasoline retailers, and gasoline retailers. A violation of 
these regulutions may resul_t in a criminal charge under Section 
90-4-Jl9, MCA. Local authorities shall be responsible for mon
itoring and enforcing these reyulations. Any violution should 
be reported to local law enforcement officials. 

J{ULt: XIV ODD-EVEN Dl\Y GASOLINE DISP£:NSlNG SYS'l'EM 
The proceuure for dispensing gasoline". on odd and even nurnbered 
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days shall be as follows: 
(l) At the retail level, gasoline ~ay be dispensed on 

odd numbered days of the month only to vehicles with odd l:i,cense 
plate numbers ana on even numbered days only to vehicles with 
even license plate numbers, except as provided in subsection (2). 
For purposes of this rule, personalized license plates shall be 
considered to be plates w:i.th an odd number and vehicles without 
permanent registration shall be considered to have plates with 
an even number. 

(2) The following vehicles may be supplied with gasoline 
on any day: 

{a) vehicles with out-of-state license plates; 
(b) vehicles driven by persons whose ·residences as shown 

on their driver's licenses are more than 100 miles distant from 
the place of gasoline purchase; 

(c) public transportation vehicles, including, but not 
limited to, school buses, taxis, buses, and vehicles rented for 
less than 30 days; 

(d) U. S. postal service vehicles; 
(e) emergency vehicles, including: 
( i) any publicly-owned ambulance, lifeguard or life-

saving equipment, or any privately owned ambulance used to re
spond to emergency calls; 

(ii) any publicly-owned vehicle operated by the follow-
ing persons, agencies, or organizations: 

(A) any fire department vehicles of any public agency 
or municipality; 

(B) any police department, including those of the Mont-
ana state university system, sheriff's department (including 
search and rescue vehicles on official business), or the Mont
ana highway patrol; and 

(C) peace officer personnel of the department of insti-
tutions; 

(iii) any vehicle owned by the state or any bridge and 
highway district and equipped and used either for fighting fires, 
towing or servicing other vehicles, caring for injured persons, 
or repairing damaged lightening or electrical equipment or emer
gency maintenance; 

(iv) any state-owned vehicle used in responding to emer~ 
gency fire, rescue, or communications calls and operated by any 
public agency (including disaster and emergency services) or 
industrial fire department; 

(v) any state-owned vehicle operated by a fish, wild-
life and park warden; 

(vi) other emergency repair and service vehicles whe-
ther public or private used for functions directly related 
to the protection of life, property, or public health; 

(v:i,i) vehicles operated in an emergency situation ~n the 
judgment of the gasoline retailer; 

(viii) doctors' and nurses' vehicles when used for pro
fessional purposes; 

(f) vehicles operated by handicapped persons who have 
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no practical alternative to auto transportdtion; 
(g) motorcycles, mopeds, and similar two-wheel vehicles; 

(hi vehicles bcin<J used for ccmrr.crcial purposes accord-
ing to the following identifying criteria: 

(i) veh~cles which by their design, size, or ~ecogniz-
able comPany identific<~tion an· obv i:,u,l y beinq used for commer
cial purposes; 

(ii) vehicles which are owned and operated as parl of a 
company v0hicle fleet as may be cleterm.tncd by company markinq 
or the vehicle's registration; 

(iii) individually-owned vehicles used for commercial 
purposes, as evidenced by the presence of a specialized equip
ment, instruments, tools of the trade or profession, supplies 
or other material which cannot be readily carried eft by the 
vehicle o¢erator on public transportation, or any other eviaence 
t.lwl it is necessary to usc the vehicle? for commercial purposes.-.;. 
and 

(jl ____ :-r_chicl~,;. operat.eclby the United S!::_~t<o_s_dq~ii£!::.~~<!,of 
j ust.ice. ···· ··----rrr In months which have 31 days, qasoline may be dispen-
sed to any vehicle on the 31st day of the month, or in a leap 
year, qasolino may be dispensed to any vehicle on the 29tJl day of 
February. 

( 4) Operators of vehicl cs exempt from t.hi s rule U!lder 
subsection (2) are urged to purchase gasoline only on appropriate 
alternate days whenever possible. 

RULE XV ENERGY EMERGENCY PROCEDURES - MIDDLE DISTILLATES 
Upon declaring the ··exister\ce of a middle distillate enorgycmer
gency, the qovernor, with the advice of the energy policy cor.mtit
tce, shall ~elect and implement any con~ination of the procedures 
described in Rule XVI and XVII as he considers appropriate. The 
Governor may modify any procedure described in Rules XVI and XVJI 
as he considers necessary or as the. circumstancesof" the middie
distillate emerqency change. Any energy supply alert measures 
in effect at the time the enerqy emergency is declared shall re
main effective except as ordered by the governor. 

RULE XVI PUBLIC SECTOR ENERGY EMERGENCY PHOCllDURES 
The qovernor may implement the following procedures-which apply 
to the public sector in a middle distillate encrqy emergency: 

(l) Thermostats on space heating systems whether in public 
or private buildings includinq all residences may not be set 
hiqher than 65 deqrees F for daytime space heatinq and may not 
be set higher than 55 degrees F for nighttime space heating. 

(a) An exemption to the mandatory thermof;<tat set back in 
residences will_!)e grantecl_ in any situation_.where the h§al.t:~ of 
!:.t<:Jividuals will be <;tf:f;ected by the set back re_g_uirements. 

(b) Private and public buildin-gs, othe_!:"_-1:_han reside-;:;ces, 
?_re exempt from the set:_back _ reguiremEC':l.ts f~:r:____tcb_f'i".::.!_'?iiowing:·
reasons: 
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(i) the buildi.ngs are occup;led f\t ni,ght; or 
(ii) equipment, materials or processes require specified tern~ 

peratures to prevent damage. 
(2) All schools using mi,ddle distillates for heating fuel 

w-icl± must close. 
(3) The governor may request the department of mllitary 

affairs to reduce middle distillate consumption to an absolute 
minimal level and to make product ayailable when and where 
possible. 

(4) The governor may curtail or suspend those procedures 
or requirements that result in consumption of mlddle distillates 
and that are not considered to be an essential use for purposes 
of the public health and safety of the citizenry of Montana. 

3. The following are summaries of the comments received and 
the Department's responses to those comments: 

RULE I PURl'OSE 
(l) COMMENT: It would be more appropriate to usc the word-

ing . the Governor may follow. . . " rather than •·. the 
Governor shall follow. . 

RESPONSE: The rule is changed to read " ... the Governor 
may follow .. 

RULE II DEFINITIONS 
No comments received. 

RULE III NOTIFICATION OF THE EXISTENCE OF AN ENERGY SUPPLY 
ALERT OR ENERGY EMERGENCY 

No comments received. 

RULE IV ENERGY SUPPLY ALERT PROCEDURES - MOTOR GASOLINE 
No comments received. 

_________________ , __ _ 

RULE V PUBLIC SECTOR SUPPLY ALERT PROCEDURES 
(1) COIWffiNT: Sectlons (1) and (2) require state and local 

governments to report monthly mileage figures and to reduce month
ly mileage by a to be determined percentage in comparison to the 
same period in the previous year. Monthly mileage is not avail
able for the city of Billings and mileage does not include non
vehicular usage of fuels.· The same thing could be accomplished 
by using total number of gallons used. 

RESPONSE: Section (1). is changed to read " ... shall re-
duce gasoline consumption, measured ;i.n gallons, each ... "' 
" ... adjust comparison period gasollne consumption, measured 
in gallons, in ... " 

section {2) is changed to read " . shall report monthly 
gasoline consumption." 

Rule XII Section (l) is chan~ed to read " .•. reduce gaso
line consumpt1on, measured in gallons, in private and state-
owned. . " 
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(2) COW4ENT: Sect1on (3) requires discharging local govorn
I!'.ent employee!; for exce<"ding the 55 mph speed limit while on 
official business. This provision interferes with local govern
mont's authority to deal with personnel and could provide problems 
with collective bargaining agreements. 

RESPONSE: Section (j) is chanqcd to read "!leads of state 
agencies shall ... " 

(3) CO!mENT: Section (L) should be changed to four 10-
hour days with uniform starting and ending time. 

RESPONSE: This provision is contained in Rule XII. 

RULE VI PRIVATE SECTOR SUPPLY ALERT PROCEDURES 
Ill coMM£NT: ··one commentor-submitted comments on the pro

posed DOE rules and asked us to consider the appropriate com
ments. The proposed state rules do not contain many of the pro
visions that were contained in the DOE rules, therefore comments 
to these DOE provisions are not applicable. 

RESPONSE: Because none of the problems mentioned in the 
comments appear in the rules there is no reason to make any 
changes. 

RULE VII ENERGY SUPPLY ALERT PROCEDURES - MIDDLE DISTILLATES 

RULE VIII PUBLIC SECTOR SUPPLY ALERT PROCEDURES 
No comments receiv~- ... 

RULE IX PRIVATE SECTOR SUPPLY ALER'l' PROCEDURES 
No comments received. 

RULE X ENERGY SUPPLY ALERT PROCEDURES - AVIATION GASOLINE 
(1) COMMENT:" Commercial operations in Section (2)~-should 

be defined as to priority. 
RESPONSE: Priorities will be assigned to co=ercial oper

ations when a crisis arises. Assigning priorities in the rules 
would eliminate the flexibility that is necessary to deal with 
a shortage. The proposal is therefore rejected. 

RULE XI ENERGY EMERGENCY PROCEDURES - MOTOR GASOLINE 
No comments received~.-------------

RULfc XIl PUBLIC SECTOR ENERGY EMERGENCY PROCEDURES 
No comments·· rece"I ved. -·---~---~------------

RULE Xlli PRIVATE SECTOR EMERGENCY PROCEDURES 
(1) COMMENT: Concern was expressed over Section (2) which 

requires gasoline retailers to open on either Saturday or Sun
day. lt was suggested that this provision be eliminated. 

RESPONSE: Forcing retailers to stay open on saturday or 
Sunday is not intended to be a permanent situation. The manda
tory opening on weekends is only during a severe energy supply 
emergency in which a high priority must be placed on public 
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interest. There are several provisions for exemptions to this 
rule. The proposal is therefore rejected. 

The Department review resulted in a ~ecornmended amendment to 
handle changes in ownership or other changing circumstances. 
Section (2) (c) (ii) is changed to read ". . practice during the 
six months preceding the declaration of a motor gasoline energy 
emergency remiJ,ined. . " 

(2) COffi~ENT: It should be made clear in Section (2) that 
gasoline retailers are not going to remain open if they cannot 
obtain adequate supply. 

RESPONSE: Section (2) (c) (i) is changed to read '' ... is 
out of gasoline because of late delivery or inadequate supply;" 

(3) COMMENT: It seems impossible to define a proper cutoff 
level for the exemption in Section (2) (c) (iii). To eliminate 
complications and challenges to the exemption the section should 
be eliminated completely. 

RESPONSE: Section (2) (c) (iii) is eliminated from rules. 
(4) COMMENT: The portable container restriction in Section 

(4) is designed to eliminate hoarding by automobile drivers. 
Similar rules in other states have been enacted but it is not the 
intent to include fuel tanks for outboard motors. To eliminate 
the problem with outboard fuel tanks and to still eliminate 
hoarding it is suggested that outboard fuel tanks be specifi
cally eliminated. 

RESPONSE: Section ( 4) is changed to read ". . equipment, 
electric generators, or containers designed for use on a boat." 

RULE XIV ODD-EVEN DAY GASOLINE DISPENSING SYSTEM 
(l) COMMENT: Comments were received that were directed 

to DOE's emergency rules asking that commercial vehicles be ex
empted from the odd-even system. 

RESPONSE: Commercial vehicles are exempt from the odd-even 
system; therefore, no change is required. 

(2) COMMENT: 'l'he United States Department of Justice re
quested that their law enforcement vehicles be able to obtain 
gasoline at any time to avoid hampering federal law enforce
~ent missions. The problem only occurs in a few areas where 
there are no federal gasoline pumps available. 

RESPONSE: Section (2) (j) is added to the rules. The new 
section reads: "vehicles operated by the United States depart
ment of justice." 

(3) COMMENT: The odd-even system does nothing for conser
vation and would be difficult for ~elf-service stations with a 
single attendant to administer. 

RESPONSE: The odd-even system is designed to reduce gaso
line lines which may occur in urban a~eas, not to create conser
vation. It is felt that it is no real problem fo~ a single 
attendant to administer the system. Since no viable alternative 
has been suggested there is no reason to change the odd-even 
system. 

(4) COMMENT: Several groups wanted their vehicles included 
in the exemptions to the odd-even system. 
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RESPONSE: Vehicles used for commercial purposes are al
ready exempted from the odd-even requirement. 

RULE XV ENERGY EMERGENCY PROCEDURES - ~liDDLE DISTILLATE 
( 1) COMMENT :-under the proposed rule the -Governor""IS.gi ven 

authority to modify any procedure he considers necessary, but it 
is unclear which procedures he is able to modify. To clarify 
the procedures which can be modified it is suggested that after 
the word "procedure" the words "described in Rules XVI and XVII" 
be added. 

RESPONSE: The rule :i,s changed to read " . . modify any pro-
cedure described in Rules XVI and XVII as he. 

RULE XVI PUBLIC SECTOR ENERGY EMERGENCY PROCEDURES 
(1) COMMENT: Resldences should be exempt from the thermo

stat requirements in Section (1) because the number of exemptions 
tnat would be necessary are significant and enforcement would be 
difficult. 

RESPONSE: It is recognized that there are problems with 
mandatory therMostat set back requirements in residences, but 
it is felt a mandatory measure will result in a higher degree 
of compliance than would be a strictly voluntary measure. A 
subsection (a) is added to allow exemptions for health reasons 
and reads: "(a) An exemption to the mandatory thermostat set 
back in residences will be granted in any situation where the 
health of individuals will be affected by the set back require
ments.~~ 

(2) COMHENT: Hany buildings are used 24 hours a day, like 
a fire station, and reducing the thermostat to 55 degrees for 
nighttime space heating may be extremely uncomfortable. The 
rules should be changed to include only unoccupied buildings. 

RESPOUSE: Subsection (b) is added to cover exemptions for 
nonresidential buildings and reads "(b) Private and public 
buildinqs, other than residences, are exempt from the set bacl: 
requirements for thG following reasons: 

(i) the buildings are occupied at night; or 
(ii) equipMent, materials, or processes require specified 

temperatures to prevent damage." 
(3) COMMENT: The rules do not identify essential commer

cial and industrial users and coal producers should be included 
as essential. 

RESPONSE: There is apparently confusion on the part of the 
commentor because the only reference to essential usc is deal
ing with the public sector. Nowhere do the rules require any 
particular commercial use to be curtailed in the private sector. 

RULE XVII PRIVATE SECTOR ENERGY U1ERGENCY PROCEDURES 
(l) COMMENT: The request that trucks carry return loads 

in Section (3) might cause liability in terms of product quality 
rules. 

RESPONSL: The wording in Section (3) is not mandatory. The 
rule asks that trucks be requested to carry return loads. 
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RULE XVI;U ENERGY EMERGENCY PROCEDURBS - AVIATION FUEL 
No colll)Tlents received. 

GENERAL COMMENTS: 
(1) COMMENT: The rules impose burdens on local governments 

without resources to p.ccomplish the tasks. 
RESPONSE: It is recognized that this is a problem but monies 

are not appropriated in the rulemaking process. 

4. The new rules are assigned to the following numbers in 
the ARM: Rule I (14.8.101); Rule II (14.8.102); Rule III (14.8.103); 
Rule IV (14.8.104); Rule V (14.8.105); Rule VI (14.8.106); Rule VII 
(14.8.107); Rule VIII (14.8.108); Rule IX (14.8.109) Rule X (14.8. 
110); Rule XI (14.8.12.); Rule XII (14.8.122); Rule XIII (14.8.123); 
Rule XIV (14.8.124); Rule XV (14.8.125); Rule XVI (14.8.126); Rule 
xvn (14.8.127}; and Rule XVIII (14.8.128). 

5. •rhe Governor adopts the proposed rules under the authority 
granted by Section 90-4-316, MCA, and the rules implement Title 90, 
Chapter 4, part 3, MCA. 

Thomas L. Judge, ,ove 
State of Montan ~ 
State Capitol '-
Helena, MT 59601 

Certified to the Secretary of State __ ~o~c~t~o~b~e~r~l~,~lL9~8~0 ____ __ 
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BEFORE THE DEPARTMENT OF COMMUNITY AFFAIRS 
OF THE STATE OF MONTANA 

In the matter of the amendment ) 
of ARM 22.6.101 through 22.6.3003 ) 
[22-2.4B(l)-S400 through 22-2.4B ) 
(30)-S4100} prescribing minimum ) 
requirements for subdivision regu-) 
lations and regulating the form, ) 
accuracy, and descriptive content ) 
of records of survey ) 

TO: All Interested Persons: 

) 
) 

NOTICE OF REPEAL OF RULES 
22.6.606 [22-2.4B(6)-S420 
(3)], 22.6.607 [22-2.4B 
(6)-S420(4)], AND THE 

AMENDMENT OF RULES 22.6. 
1008 [22-2.4B(l0)-S4010], 
22.6.3001 (22-2.4B(30)
S4080], 22.6.3002 [22-2.48 
(30)-S4090), AND 22.6.3003 
(22-2.4B(30)-S4100] 

1. On June 26, 1980, the Montana Department of Community 
Affairs published notice of the proposed repeal and amendment 
of rules relating to the administration of the Montana Sub
division and Platting Act at page 1677 of the 1980 Montana 
Administrative Register, issue number 12. 

2. The Department has repealed and amended the rules as 
proposed with the modifications noted below: 

A. 22.6.606 [22-2.4B(6)-S420(3)j PROCEDURES FOR CONDO
MINIUM DEVELOPMENTS is repealed as proposed. 
------B. 22.6.607 (22-2.4B(6)-S420(4)] PROCEDURES FOR DIVISIONS 
OF LAND EXEMPTEt:?_ !'.ROM J?UBLIC ~ AS SCBDIVISIONSls- repealed 
as proposed. 

C. 22.6.1008 (22-2.4B(l0)-S4010] PARK ~NO OPEN SPACE 
REQUIREMENTS is amended as proposed. 

D. 22.6.3001 (22-2.48(30)-54080] UNIFORM STANDARDS FOR 
MONUMEt~TATION: 

(1) Subparagraph (l) (a) is amended to define "monument" 
and 11 permanent monument'' as proposed. 

(2) Tne proposed amendment of subparagraph (c) concerning 
the time within which monumen·ts must be set is withdrawn. 

E. 22.6.3002 [22-2.48(30)-S4090] UNIFORM STANDARDS FOR 
CERTIFICATES OF SURVEY: -~--~ --

(1) Sub[iaragraph (l) (b) concerning the material to be 
used for certificates of survey is amended as proposed. 

(2) Subparagraph (2) (1) is amended to read as follows: 
"A m~t~e-a~d-he~nde legal description of the perimeter 

boundary of the tract surveyed." 
(3) Proposed amendment which would have created a new 

subparagraph (2) (n) requiring certification from the Department 
of Health and Envirollntental c;ciences is withdrawn. 

(4) Subparagraph (3) is amended as proposed 
F. 22.6.3003 (22-2.4B(30)-S4100] UNIFORM STANDARDS FOR 

FINAL SUBDIVISION PLATS ------ ------ --
·----(I) Subparagraph· (l) (b) is amended as proposed. 

(2) Subparagraph (2) (o) is amended to read as follows: 
"A l'fleteg-and-betil'ld9 .legal description of the perimeter 

boundary of the tract surveyed." 
3. On July 23, 1980, a public hearing was hold to con

sider the repeal and amendment of the rules. The Department 
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has fully considered oral and written corrunents received both 
d. t this hearing and during the period fo1lowing the hearing. 
Following is a statement of the principal reasons presented by 
interested persons for and against the proposed repeal and 
amendmeut of the rules. Where applicable the statement in
cludes the Department's reasons for overruling the considera
tious urged against the proposed action. 

A. 22.6.606 [22-2.4B(6}-S420(3}] PROCEDURES FOR CON
DOMINIUI"l DEVELOPMENTS is repealed as proposed. 

Comment: The repeal of this rule is desirable because 
it will "end some of the present confusion." Also a con
dominium is a form of real property ownership and should not 
be subject to regulation as a land use. 

Comment: Although the repeal of the rule may be de
sirable, DCA's regulations should provide for the local regula
tion of condominium subdivisions. 

Response: Rule 22.6.1803, which is unaffected by the 
repeal of 22.6.606, established requirements for the review 
of condominium developments. 

B. 22.6.607 [22-2.4B(6}-S420(4)] PROCEDURES FOR DIVISIONS 
OF LAND EXEMPTED FROM PUBLIC REVIEW AS SUBDIVISIONS is repealed 
as proposed. ---- ------ --------

Comment: It is desirable to repeal the portion of this 
rule which requires local governing bodies to adopt criteria 
for determining when exemptions from subdivision review are 
being used for purposes of evading the Subdivision and Platting 
Act because the state, through its legislative or executive 
branch, and not local government should bear this responsibility. 
Statewide uniformity in implementing the Subdivision and Plat
ting Act can be achieved only if there are state level stan
dards for the use of the exemptions. 

Response: Although it may be desirable to have unifor
mity in the administration of the Subdivision Act's exemption 
provisions, the Act gives DCA authority to adopt uniform state
wide rules only with respect to surveying matters. The Attorney 
General has indicated that local governing bodies, rather than 
DCA, have the burden of determining whether exemptions from 
subdivision review have been properly invoked (37 OP. Att'y 
Gen. No. 41). 

Comment: The repeal of the rule relating to the use of 
the exemptions would hamper efforts of local governing bodies 
to control abuses of the exemptions. Without the DCA rule 
local governments who wanted to adopt guidelines for exemptions 
would have to do so by amending their subdivision regulations 
(a process that takes a significant length of time) rather 
than by simply adopting a resolution as they now can. 

Response: As discussed more fully in the notice (MAR 
Notice 22-3, 12-6/26/80) of the public hearing on this change, 
DCA believes that the repeal of this rule will create no legal 
impediment to the adoption of local criteria for using the 
exemptions. As to the manner of adopting these criteria DCA 
believes that, with or without rule 22.6.607, local criteria 
may be validly adopted only by following the procedures set 
out in the Act for amending subdivision regulations. 
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Corrunent: DCA has incorrectly interpreted the refusal of 
the 1977 and 1979 Legislatures to restrict the use of the 
exemptions as an indication th<It the exemptions, as written, 
accurately reflect legislative intent and are having the de
sired practical effect. The fact that the Legislative Code 
Committee has never questioned the rule in question amounts to 
implicit endorsement of it. 

Response: In State ex rel Swart v. Casnc ( 17 2 "Mont. 
302, 564 P.2d 983) DCA made the similarargument that under 
2-4-412, MCII, an administrative rule which has been submitted 
to the Legislature for review and which the Legislature has 
not repealed is valid. The Montana Supreme Court's rejection 
of this argument suggests that the Legislature's failure to 
repudiate the rule in question must be deemed to be of little 
probative value. 

Corrunent: tfhe Attorney General has upheld the validity 
of lhe-rure-proposed for repeal. 

~~sponse: The rules reviewed by the Attorney General in 
1977 were the predecessors of the rule proposed for repeal 
and differed from it substantially. For example they did not 
contait1 a requirement that local governing bodies adopt cri
teria for determining whether exemptions have been properly 
invoked. Furthermore, the Attorney General did not consider 
the "contiguous tract" portion of the occasional sale rule 
and addressed the present famly conveyance exemption rule only 
hypothetically. Consequently his opinion cannot be considered 
a general endorsement of the rule now in question. 

C. 22.6.1008 [22-2.4B(l0)-S4010] !'_ArtK ~ Q.!'EN SPACE 
REQUIREMENTS is amended as proposed. No corrunents or testi
mony concerning this proposal were received. 

D. 22.6.3001 [22-2.4B(30)-S4080] UNIFORM STANDARDS FOR 
MONUMENTATION --

(1) Subparagraph (l) (a) amended to define "monument" and 
"permanent monument" as proposed. No corrunents concerning this 
proposal were received. 

(2) The proposed amendment of subparagraph (c) concerning 
the time within which monuments must be set is withdrawn. 

Comment: Deferred monumentation has worked successfully 
in Nevada for years. If a surveyor fails to set monuments 
within the period specified by the proposed rule, he would be 
subject t0 disciplinary action. A bonding requirement might 
be imposed on surveyors who have failed in the past to set 
monuments in a timely fashion. 

Comment: Deferred monumentation is undesirable for the 
following reasons: 

1. Because structures are often erected on tracts of 
land within six months of their sale, the proposed rule change 
would greatly increase the potential for building encroachments 
and boundary line disputes. 

2. Deferred monumentation would become the rule rather 
than the exception, lot buyers will find themselves having to 
commission cost) y resurveys at their own expense when surveyors 
fail to set monuments within the specified time. 

3. Lenders and title companies wuuld find it difficult 
to provide their services in the abse11ce of proper monumentation. 
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4. Many boundary conflicts will result if new surveys 
are juxtaposed to existing parcels without the actual reloca
tion of earlier monuments. 

Response: The several disadvantages of deferred monumen
tation clearly outweigh any benefit to be realized therefrom. 

E. 22.6.3002 (22-2.4B(30)-S4090] UNIFORM STANDARDS FOR 
CERTIFICATES OF SURVEY --

(1) Subparagraph (1) (b) concerning the material to be 
used for certificates of survey is amended as proposed -

Comment: There is some concern that mylar may not be as 
durable and may not microfilm as well as cloth-backed surveys. 

Response: There appears to be a general feeling among 
clerks and recorders and surveyors that the mylar material is 
a satisfactory substitute for cloth backing. This fact coupled 
with the reported difficulty encountered in obtaining cloth
backed material justifies the optional use of mylar. 

(2) Subparagraph (2) (1) is amended to read as follows: 
"A metee-ond-bot:H'td!! legal description of the perimeter 

boundary of the tract surveyed." 
Comment: The present rule which requires that metes

and-bounds descriptions be superimposed over regular aliquot 
parts of sections has resulted in incorrect or conflicting 
legal descriptions of property. The proposed rule will help 
avoid the errors and confusion that result from repeatedly 
recopying metes-and-bounds descriptions. 

Comment: The present rule sets the stage for errors in 
conveyancing because reported distances and courses may vary 
from survey to survey while monuments do not move. A parcel 
of land should not be given a different legal description 
every time it is surveye~ but that is the result of the pre
sent rule. 

Commen·t: Although a metes-and-bounds description of an 
aliquot tract is often redundant, it is not, if accurate, con
sidered incorrect and is desirable. 

Comment: Metes-and-bounds descriptions of resurveyed 
al~quot part tracts are needed to determine what variations 
exist between the dimensions of the actual parcel and the nom
inal or theoretical dimensions of the parcel. Under the pro
posed amendment those persons who require metes-and-bounds 
description of the parcel will have to derive their own from 
the filed plat or certificate of survey. Errors will result 
from this practice as well as multiple legal descriptions for 
the same parcel. The use of shortened aliquot legal descrip
tions may result in fewer recopying errors, but the magnitude 
of those errors will be greater than with errors in metes
and-bounds descriptions. 

Response: Public officials, title insurers, and surveyors 
who may be concerned with actual dimensions of aliquot parcels 
have ready access to the public land records and can easily 
generate the necessary descriptions from survey drawings. Be
cause these descriptions will not be used in conveying the 
parcels, as they would be if they were required on plats and 
surveys, they cannot contribute to or cause discrepancies in 
chains of title. 
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DCA is unconvinced that errors made in recopying aliquot 
part description would necessarily be of greater magnitude than 
those made in recopying metes-and-bounds descriptions. 

(3) Proposed amendment which would have created a new 
subp<1ragraph (2) (n) requiring certification from the Department 
of Health and Environmental Sciences -- withdr<1wn at the re
c{uest of DHES. 

(4) Subparagraph (3) ,1mcnded as proposed (see comments 
and responses under item B, above). 

F. 22.6.3003 [22-2.4B(30)-S4100] Ut~IFORM STANDARDS FOR 
FINAL SUBDIVISION PLATS ---
-----(1) Subparagraph (1) (b) amended as proposed (see comments 
and responses under item E(l), above). 

(2) Subparagraph (2) (o) amended to read as follows: 
(sec comments and responses under item E(2), above) 

"A mete,.-ctl"!o-botil'"""' leg<Jl description of the perimeter 
bou!ldary of the tract surveyed." 

/// ( -- ' ' 
/ / ----- . /?~.-._."r'•• ,-:' Z - '· ~.-._.'-, .....__? -r::L .<.: -<-r._ 

Wdrold A. Fryslie, Director 
Department of Community Affairs 

Certified to the Secretary of State October ~Q__ 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
DIVISION OF WORKERS' COMPENSATION 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 24.30.701 (formerly 
24-3.18AI(l)-Sl800), regarding 
fired pressure vessels. 

TO: All Interested Persons. 

NOTICE OF THE AMENDMENT OF 
RULE 24.30.701 (FORMERLY 
24-3.18AI(l)-Sl800) RE
LATING TO FIRED PRESSURE 
VESSELS 

l. On April 24, 1980, the division of workers' compensa
tion published notice of a proposed amendment to rule 24.30.701 
(formerly 24-3.18AI(l)-Sl800) concerning fired pressure vessels 
at page 1249 of the 1980 Montana Administrative Register, 
issue number 8. 

2. The division has amended the rule as proposed in the 
notice and added additional rules as follows: 

24.30.701 FIRED PRESSURE VESSELS-- DEFINITIONS As used 
in these rules, unless the context requlres otherwlse, the fol
lowing definitions apply. 

(1) "Alteration" means a structural modification of, or 
a departure from, an original design or existing construction. 

(2) "Approved" means approved by the division of workers' 
compensation. 

(3) "ASME" means the American society of Mechanical 
Engineers. 

(4) "Automatic operation of a boiler" means the full con
trol of feed water and fuel in order to maintain the pressure 
and temperature within the limits set. 

(5) "Boiler" means a closed vessel intended for use in 
heating liquids by the application of heat to generate steam or 
other vapor to be used externally to itself and shall include 
hot water heating boilers and hot water supply boilers. A 
pressure vessel in which an organic fluid is vaporized by the 
application of heat resulting from the combustion of fuel 
(solid, liquid, gaseous) shall be constructed under the provi
sions of the ASME code. Vessels in which vapor is generated 
incidental to the operation of a process system, containing a 
number of pressure vessels such as used in chemical and petro
leum manufacture, are not covered by the rules of Section 1 
of the ASME code. The division hereby adopts and incorporates 
herein by reference the codes of the American Society of 
Mechanical Engineers setting forth the standards for fired 
pressure vessels. A copy of the ASME codes may be inspected 
at the Division of Workers' Compensation, 815 Front Street, 
Helena, Montana 59601, and obtained at cost from ASME. 

(6) "Condemned boiler" means a boiler that has been in
spected and declared unsafe by the division which has applied 
a stamping or marking designating its condemnation. 

(7) "Division" means the Division of Workers' 
Compensation of the Montana Department of Labor and Industry. 
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( 8) "Existing boiler installation" means any boiler 
constructed, installed, placed in operation, or contracted for 
prior to the effective date of these rules. 

( 9) "External boiler inspection" means an inspection 
which does not include examination of the internal surface of 
a boiler and shall preferably be an in-operation inspection. 

(10) "High temperature water boiler" means a water 
boiler intended for operation at pressures in excess of 160 
psi or temperatures in excess of 2500 F. 

(ll) "Hot water supply boiler" means a boiler used to 
supply hot water intended primarily for domestic use or com
mercial service rather than for space heating at a pressure 
and temperature not exceeding 160 psi and 250° F., respectively. 

(12) "Inspection certificate" means the certificate 
issued by the division to the owner or user following an in
spection by a state boiler inspector. 

(13) "Internal boiler inspection" means an inspection 
made when a boiler is shut down and open to permit inspection 
of the internal surfaces of the boiler. 

(14) "Lap seam crack" means the typical crack frequently 
found in the lap seams extending parallel to the longitudinal 
joint and located either between or adjacent to rivit holes. 

(15) "Low pressure steam heating boiler" means a steam 
boiler operated at pressures not exceeding 15 psi. 

(16) "Low pressure hot water heating boiler" means a 
hot water boiler operated at pressures not exceeding 160 psi 
and temperatures not exceeding 250° F. 

( 17) "Major repairs" as used herein shall be considered 
as repairs upon which the strength of a boiler would depend. 

(18) "Nonstandard boiler" means a boiler that does not 
bear the stamp of the State of Montana, ASME, or National 
Board Inspection Code, or the stamp of any state which has 
adopted a standard of construction equivalent to that required 
by the State of Montana. 

(19) "Operating certificate" means a certificate issued 
by the division to the owner or user following an inspection 
by a special boiler inspector. 

(20) "Owner" means any person firm, corporation, state, 
county or municipality owning or possessing for operation any 
boiler within this state. 

{21) "Power boiler" means a steam boiler operating at a 
pressure of more than 15 psi. 

(22) "Reinstalled boiler" means a boiler removed from its 
original setting and reerected at the same location or erected 
at a new location without change of ownership. 

(23) "Secondhand boiler" means a boiler of which both the 
location and ownership have been changed after primary use. 

(24) "Special boiler inspector" means an inspector, em
ployed by an insurance company, holding a Montana certificate 
issued by the Division. 
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(25) "State boiler inspector" means any person or persons 
employed by the division for the purpose of inspecting boilers. 

(26) "Standard boiler" means a boiler which bears the 
stamp of the State of Montana or of another state which has 
adopted a standard of construction equivalent to that required 
by the State of Montana, or bears the stamp of the ASME or the 
National Board. 

(27) "User" means any person, firm, corporation, state, 
county or municipality operating any boiler within this state. 

24.30.702 CERTIFICATION OF SPECIAL BOILER INSPECTOR 
(1) Application for cert1ficat1on of any employee as a 

special inspector is made on forms provided by the Division of 
Workers' Compensation, Bureau of Safety and Health, 815 Front 
Street, Helena, Montana 59601. A photostatic copy of the 
applicant's National Board commission must be attached to the 
completed application. Certificates issued by the Division of 
Workers' Compensation shall be held at the office requesting 
certification, and a file record shall be kept at the division's 
office. 

(2) Identification Cards. A numbered Montana identifica
tion card will be issued for each inspector and forwarded with 
the certification to the office making the request. 

(3) Valid Periods. The certificate and identification 
card are valid for an indefinite period, unless suspended or 
revoked for cause. The certificate and identification card 
shall be returned to the Division when the inspector to whom 
the same was issued is no longer in the employ of the company. 

24.30.703 INSPECTION (1) Each insurance company em-
ploying cert1f1ed spec1al inspectors shall, within 30 days 
following the internal or external boiler inspection, file a 
report of such inspection on each separate boiler in its separ
ate and named building with the division's Safety and Health 
Bureau, 815 Front Street, Helena, Montana 59601. 

(2) All power boilers shall be inspected internally at 
least every 12 months. An external inspection should be made 
annually, approximately 6 months from the date of the internal 
inspection. 

(3) All heating boilers shall be inspected externally 
annually. Low pressure steam boilers shall be inspected in
ternally every 2 years. 

(4) Hot water heating boilers and hot water supply boilers 
shall be inspected internally every 3 years when construction 
will permit. 

(5) Effective August l, 1976, it is requested that only 
copies of the certificate inspection report be forwarded to 
the State of Montana, namely: 

(a) High pressure boilers: Certificate inspection at 
the time of the required annual internal inspection. 
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(b) Low pressure, hot water heating, and hot water supply 
boilers: Certificate inspection at the time of the required 
annual inspection. 

(c) Exceptions to the above will be: 
(i) any conditions, repairs, or recommendations that 

affect the safe operation of the boiler that were noted at the 
time of a noncertificate inspection, 

(ii) any inspection of A boiler, 
(iii) a grace period of~2 months beyond the periods 

specified in subsections (2), (3), and (4) of this rule. 

24.30.704 BOILERS EXEMPTED FROM INSPECTION (l) These 
rules do not apply to bo~lers under federal control, steam 
heating boilers operated at not over 15 psi gauge pressure in 
private residences or apartments of 6 or less families, hot 
water heating or supply boilers operated at not over 250° F. 
when in private residences or apartments of 6 or less families. 

(2) Hot water supply boilers that do not exceed any of 
the following are exempt from inspections: heat input of 
400,000 BTU per hour, water temperature of 210° F., nominal 
water containing capacity of 120 gallons. However, such hot 
water supply boilers shall be equipped with safety devices. 

24.30.705 HYDROSTATIC TEST A hydrostatic test shall be 
performed whenever it is considered necessary by the inspector, 
or for reasons presented to the division in writing by the 
owner or user. 

24.30.706 MANUFACTURERS' DATA REPORTS Manufacturers' 
data reports on boilers which are to be operated at pressures 
in excess of 15 psi unless exempted by the act, shall be filed 
with the division. 

24.30.707 SPECIAL DESIGNED BOILERS {l) Special de
signed boiler means a bo~ler not ASME code stamped or National 
Board stamped. 

(2) Details of a boiler of special design shall be sub
mitted to and approved by the division before construction of 
the boiler is started. 

24.30.708 APPLICATION OF STATE SERIAL NUMBERS At the 
time of the first inspection, all steel boilers must be stamped 
with the serial number of the State of Montana, preceded by 
letters "MTB" and the letters and figures shall not be less 
than 5/16". All cast iron boilers shall have securely attached 
to the front of the boiler a l" x 3-1/2" metal tag which shall 
have stamped upon it the Montana "MTB" numbers. 

24.30.709 INSPECTION REPORTS Special boiler inspectors 
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shall submit to the Division an inspection report on each 
boiler subject to the inspection within 30 days after comple
tion of the inspection. Complete data shall be submitted on 
each nonstandard boiler on National Board Form NB-5 at the 
time of the first internal inspection. Subsequent internal 
inspections shall be reported on National Board Form NB-6. 
On all standard boilers, the first and subsequent internal 
inspection shall be reported on National Board Form NB-6. 

24.30.710 EXTERNAL AND INTERNAL INSPECTIONS TO BE RE
PORTED External and internal inspect~ons shall be reported 
~mmed~ately to the division on National Board Form NB-6 when 
hazardous conditions affecting the safety of the boiler exist. 

24.30.711 INSURANCE COMPANIES TO NOTIFY THE DIVISION OF 
NEW, CANCELLED, OR NOT RENEWED RISKS All insurance companies 
shall notify the a~v~s~on with~n 30 days of all boiler risks 
written, cancelled, or not renewed. 

24.30.712 INSURANCE COMPANIES TO NOTIFY DIVISION OF 
DEFECTIVE BOILERS If a spec~al bo~ler ~nspector, upon ~nspec
tion of a boiler, finds that the boiler or any of its parts 
are in such condition that his company refuses or suspends 
insurance, the company shall immediately notify the division. 

24.30.713 OWNER TO NOTIFY THE DIVISION IN CASE OF 
ACCIDENT When an accident occurs wh~ch renders a bo~ler in
operat~ve, the owner or user shall notify the division as soon 
as is practical. 

24.30.714 VALIDITY OF OPERATING CERTIFICATE An operating 
certificate issued for a boiler is valid only if the boiler 
for which it was issued continues to be insured by an 
authorized insurance company or until the expiration date. 

24.30.715 SUSPENSION OF OPERATING OR INSPECTION CERTIFI
CATE If upon ~nspect~on, a boiler ~s found to be ~n such 
condition that it is unsafe to operate, the operating or 
inspection certificate shall be suspended by the division. 

24.30.716 CONDEMNED BOILERS Any boiler inspected and 
declared unsafe by the division shall be stamped with an arrow
head stamp having an overall length of 1/2" and a width of 3/8" 
on either side of the letters "XXX" and the letters "MTB" sub
stantially as follows, which designates a condemned boiler: 
"----------XXXMTBXXX----------". 

24.30.717 NONSTANDARD BOILERS Unless approved by the 
division, operation of a nonstandard boiler in this state is 
prohibited. 
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24.30.718 SECONDHAND BOILERS Before a secondhand boiler 
can be operated Ln this state, an inspection shall be made by 
a state boiler inspector or by a special boiler inspe:tor. 

24.30.719 REINSTALLED BOILERS In any case where a 
boiler is reinstalled, the fittings and appliances shall com
ply with the ASME code, Sections I and IV, 1977. The division 
hereby adopts and incorporates herein by reference the codes 
of the American Society of Mechanical Engineers setting forth 
the standards for fired pressure vessels. A copy of the ASME 
codes may be inspected at the Division of Workers' 
Compensation, 815 Front Street, Helena, Montana 59601, and ob
tained at cost from ASME. 

24.30·. 720 REPAIRS TO CONFORM TO ASME CODE Repairs to 
boilers and their parts shall conform to the appropriate sec
tions of the ASME code, Sections I, IV and IX, 1977. The 
division hereby adopts and incorporates herein by reference 
the codes of the American Society of Mechanical Engineers 
setting forth the standards for fired pressure vessels. A 
copy of the ASME codes may be inspected at the Division of 
Workers' Compensation, 815 Front Street, Helena, Montana 59601, 
and obtained at cost from ASME. 

24.30.721 CONTROLS Automatically fired boiler controls 
must be such that the operation follows the demand without 
interruption. Manual restart may be required when the burner 
is off because of low water, flame failure, or power failure. 

24.30.722 SAFETY AND RELIEF VALVES Safety and relief 
valves shall not be set in excess of that stated on the certifi
cate. 

24.30.723 INSPECTION OF BOILERS All boilers shall be 
prepared for the inspection, or hydrostatic test whenever 
necessary, by the owner or user within a reasonable period of 
time of the date specified by the inspector, 

24.30.724 PRESCRIBED METHOD OF OWNER PREPARATION FOR 
INTERNAL INSPECTION (l) The owner or user shall prepare a 
hoLler for lnternal inspection in the following manner: 

(a) Prior to draining of the boiler, the boiler shall 
be allowed to cool, and the water then shall be drawn off and 
the boiler thoroughly washed of all loose sludge and sediment. 

(b) All manhole and handhole plates, washout plugs, and 
plugs in water column connections considered necessary for ade
quate inspection shall be removed, and the furnGce and combus
tion chambers thoroughly cooled and cleaned. 

(c) All grates of internally fired boilers shall be 
removed where applicable and required by the division. 

(d) At each annual inspection, brick work shall be re
moved as required by the inspector in order to determine the 
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condition of the boiler, headers, furnace, supports, or other 
parts. 

{e) The steam gauge shall be removed for testing. 
{f) Any leakage of steam or hot water into the boiler 

shall be cut off by disconnecting the pipe or valve at the 
most convenient place. 

24.30.725 FAILURE TO PROPERLY PREPARE FOR INTERNAL 
INSPECTION If a bo1ler has not been properly prepared for an 
1nternal inspection or the owner or user fails to comply with 
the requirements for hydrostatic test as set forth in the rules, 
the inspector may refuse to make the inspection or test, and 
the operating or inspection certificate shall be withheld until 
the owner or user complies with the requirements. 

24.30.726 LAP SEAM CRACKS The shell or drum of a boiler 
in which a lap seam crack is discovered along a longitudinal 
riveted joint shall be permanently discontinued from use. 

24.30.727 HYDROSTATIC PRESSURE TESTS A hydrostatic 
pressure test when applied, shall not exceed 1-1/2 times the 
maximum allowable working pressure of the boiler. 

24.30.728 LOW WATER FUEL CUTOFF All automatically fired 
steam boilers shall be equ1pped with a low water fuel cutoff. 
All automatically fired hot water heating and hot water supply 
boilers in excess of 400,000 BTU per hour input shall be 
equipped with a low water fuel cutoff. A flow-sensing cutoff 
device shall be provided on forced flow boilers. 

24.30.729 SAFETY APPLIANCES The resetting of safety 
valves shall be done 1n the presence of an inspector except 
the prohibition may be waived upon application to the division 
if the work is performed under the supervision of persons who 
by training and experience are suitably qualified, and the 
valves sealed. 

24.30.730 NEW INSTALLATIONS OF BOILERS No boiler, ex
cept reinstalled bo1lers and those exempted shall hereafter 
be installed in this state unless it has been constructed, 
inspected, and stamped and is approved, registered, and in
spected in accordance with the requirements of these rules. 

24.30.731 MONTANA MAY ACCEPT OTHER STATE-STAMPED BOILERS 
A boiler having the standard stamping of another state that has 
adopted a standard of construction equivalent to the standard 
of the State of Montana may be accepted by the division. 

24.30.732 NEW INSTALLATIONS TO BE INSPECTED Upon com
pletion of the new 1nstallat1ons, all bo1lers shall be inspected 
by a state boiler inspector or a special boiler inspector. 
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24.30.733 EXISTING INSTALLATIONS OF BOILERS The maxi
mum allowable working pressure for standard boilers shall be 
determined in accordance with these rules and regulations. 

24.30.734 CAST IRON HEADERS AND MUD DRUMS The maximum 
allowable working pressure on a water tube boiler, the tubes 
of which are secured to cast iron or malleable iron headers, 
or which have cast iron mud drums, shall not exceed 160 psi. 

24.30.735 SAFETY VALVE REQUIREMENTS (1) The use of 
weighter-lever safety valves is prohibited and the valves shall 
be replaced by safety valves that conform to the requirements 
of the ASME Code, Sections I and IV, 1977. The division here
by adopts and incorporates herein by reference the codes of 
the American Society of Mechanical Engineers setting forth 
the standards for fired pressure vessels. A copy of the ASME 
Codes may be inspected at the Division of Workers' 
Compensation, 815 Front Street, Helena, Montana 59601, and 
obtained at cost from ASME. 

(2) Safety valves having either the seat or disc of 
cast iron shall not be used. Safety valves shall be designed 
and installed in such a manner as to prevent accumulation and 
storage of water or condensate on the discharge side of the 
seat or disc. Top discharge safety valves shall not be used. 

(3) Each boiler shall have at least one safety valve 
and if it has more than 500 sq. ft. of water heating surface, 
it shall have two or more safety valves. 

(4) The method of computing the steam generating capa
city of the boiler shall be as given in the ASME Code, Sections 
I and IV, 1977. (See subsection (1) of this rule.) 

(5) The safety valve or valves shall be connected to 
the boiler, independent of any other steam connection, and 
attached as close as possible to the boiler, without unnec
essary interventing pipe or fittings. 

(6) No valve of any description shall be placed between 
the safety valve and the boiler, nor on the discharge pipe 
between the safety valve and the atmosphere. All safety valve 
discharge piping shall be vented to the exterior of the build
ing or a safe place of discharge and shall be full size and 
fitted with an open drain to prevent water lodging in the 
upper part of the safety valve or discharge pipe. When an 
elbow is placed on a safety valve outlet, the discharge pipe 
shall be secur~ly anchored and supported. All safety valve 
discharges shall be so located or piped as not to endanger 
persons using walkways or platforms used to control the main 
valves of boilers or steam headers. 

(7) The safety valve capacity of each boiler shall be 
such that the safety valve or valves will discharge all the 
steam that can be generated by the boiler without allowing 
the pressure to rise more than 6% above the highest pressure 
to which any valve is set and in no case to more than 6% 
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above the maximum allowable working pressure. ASME Code, 
Section I, 1977. (See subsection (1) of this rule.) 

(8) The safety valve capacity for each steam boiler 
shall be such that with the fuel burning equipment installed, 
and operated at maximum capacity, the pressure cannot rise 
more than 5 psi (34 k-Pa) above the maximum allowable work
ing pressure. ASME Code, Section IV, 1977. (See subsection 
(1) of this rule.) 

(9) For each boiler, one or more safety valves on the 
boiler proper shall be set at or below the maximum allowable 
working pressure. If additional valves are used, the highest 
pressure setting shall not exceed the maximum allowable 
working pressure by more than 3%. The complete range of 
pressure setting~ of all the saturated steam safety valves 
on a boiler shall not exceed 10% of the highest pressure to 
which any valve is set. ASME Code, Section 1, 1977. (See 
subsection (l) of this rule.) 

24.30.736 RELIEF VALVES (1) Each hot water heating 
or hot water supply boiler shall have one or more relief 
valves of the spring-loaded type without disc guides on the 
pressure side of the valve. 

(2) The valves shall be set to relieve at a pressure 
at or below the maximum allowable working pressure of the 
boilers and arranged so that they cannot be reset to relieve 
at a higher pressure of the boiler. When more than one safety 
relief valve is used on either hot water heating or hot water 
supply boilers, the additional valve or valves shall be offi
cially rated and may be set within a range not to exceed 6 psi 
gauge above the maximum allowable working pressure of the 
boiler up to and including 60 psi gauge and 10% for those 
having a maximum allowable working pressure exceeding 60 psi 
gauge. Each relief valve shall have a substantial device 
which will positively lift the disc from its seat at least 
1/16" when there is no pressure on the boiler. 

(3) These valves shall be rated to relieve the maximum 
BTU rating of the boiler and shall bear the ASME or National 
Board stamp. 

24.30.737 FUSIBLE PLUGS Fire-actuated fusible plugs, 
if used, shall conform to the requirements of the ASME Code, 
Section I, 1977. The division hereby adopts and incorporates 
herein by reference the codes of the American Society of 
Mechanical Engineers setting forth the standards for fired 
pressure vessels. A copy of the ASME Codes may be inspected 
at the Division of workers' Compensation, 815 Front Street, 
Helena, Montana 59601, and obtained at cost from ASME. 

24.30.738 WATER COLUMNS, GAUGE GLASSES AND GAUGE COCKS 
(1) Power boLlers. No outlet connectLons, except for 

damper regulator, feed water regulator, low water fuel cutoff, 
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drains, steam gauges, or such apparatus that does not permit 
the escape of an appreciable amount of steam or water there
from, shall be placed on the piping that connects the water 
column to the boiler. The minimum size of the steam and water 
connection to the water column shall be provided with a valve 
drain of at least 3/4" pipe size, the drain to be piped to a 
safe location. All fittings used in connection with water 
column piping shall be crosses or tees (no elbows permitted) 
with plugged or capped openings provided to facilitate inspec
tion. 

(2) Power boilers. Each boiler shall have 3 or more 
gauge cocks, located within the range of the visible length 
of the water glass, except when the boiler has 2 water glasses 
with independent connections to the boiler, located on the 
same horizontal line and not less than 2 feet apart. Boilers 
not over 36" in diameter in which the heating surface does not 
exceed 100 sq. ft. need to have 2 gauge cocks. 

(3) Power boilers. For all installations where the 
water gauge glass or glasses are more than 30 feet above the 
boiler operating floor, water level indicating or recording 
gauges may be installed at eye level from the operating floor. 

(4) Low pressure steam heating boilers. Each steam 
boiler shall have at least one water gauge (glass) with the 
lowest visible part above the heating surfaces in the primary 
combustion chamber. When the heating surfaces above the low 
water line may be injured by contact with gases or high tem
perature, the water gauge glass shall be raised until the low
est visible part of the gauge glass is above such heating sur
ftlce. 

24.30.739 STEAM GAUGES (1) Each steam boiler shall have 
a steam gauge connected to the steam space or to the water 
column or its steam connection. The steam gauge shall be con
nected to a syphon or equivalent device of sufficient capacity 
to keep the gauge tube filled with water and so arranged that 
the gauge cannot be shut off from the boiler except by a cock 
placed near the gauge and provided with a tee or lever handle 
arranged to be parallel to the pipe in which it is located when 
the cock is open. 

(2) The dial of the steam gauge shall be graduated to 
approximately double the pressure at which the safety valve is 
set but in no case to less than l-l/2 times this pressure. 

(3) When a steam gauge connection longer than 10 feet be
comes necessary, a shutoff valve may be used near the boiler 
provided the valve is of the outside screw and yoke type and 
is locked open. The line shall be ample size with provisions 
for free blowing. 

(4) Each boiler shall be provided with a nipple and 
globe valve, no less than l/4" in size, connected to the steam 
space for the exclusive purpose of attaching a test gauge when 
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the boiler is in service so that the accuracy of the boiler 
steam gauge may be ascertained. 

24.30.740 STOP VALVES (1) Power boilers. No outlet 
connect~ons, except for damper regulator, feed water regulator, 
low water fuel cutoff, drains, steam gauges, or such apparatus 
that does not permit the escape of an appreciable amount of 
steam or water therefrom, shall be placed on the piping that 
connects th.e water column to the boiler. The minimum size of 
the steam and water connection to the water column shall be 
provided with a valve drain of at least 3/4" pipe size, the 
drain to be piped to a safe location. All fittings used in 
connection with water column piping shall be crosses or tees 
(no elbows'permitted) with plugged or capped openings provided 
to facilitate inspection. 

{2) Power boilers. Each boiler shall have 3 or more 
gauge clocks, located within the range of the visible length 
of the water glass, except when the boiler has 2 water glasses 
with independent connections to the boiler, located on the same 
horizontal line and not less than 2 feet apart. Boilers not 
over 36" in diameter in which the heating surface does not 
exceed 100 sq. ft. need to have 2 gauge cocks. 

(3) Power boilers. For all installations where the 
water gauge glass or glasses are more than 30 feet above the 
boiler operating floor, water level indicating or recording 
gauges may be installed at eye level from the operating floor. 

(4) Low pressure steam heating boilers. Each steam 
boiler shall have at least one water gauge (glass) with the 
lowest visible part above the heating surfaces in the primary 
combustion chamber. When the heating surfaces above the low 
water line may be injured by contact with gases or high tem
perature, the water gauge glass shall be raised until the low
est visible part of the gauge glass is above such heating sur
face. 

24.30.741 STEAM GAUGES (1) Each steam boiler shall 
have a steam gauge connected to the steam space or to the 
water column or its steam connection. The steam gauge shall 
be connected to a syphon or equivalent device of sufficient 
capacity to keep the gauge tube filled with water and so 
arranged that the gauge cannot be shut off from the boiler 
except by a cock placed near the gauge and provided with a tee 
or level handle arranged to be parallel to the pipe in which 
it is located when the cock is open. 

(2) The dial of the steam gauge shall be graduated to 
approximately double the pressure at which the safety valve 
is set but in no case to less than 1-1/2 times this pressure. 

(3) When a steam gauge connection longer than 10 feet 
becomes necessary, a shutoff valve may be used near the boiler 
provided the valve is of the outside screw and yoke type and 
is locked open. The line shall be ample size with provisions 
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for free blowing. 
(4) Each boiler shall be provided with a nipple and glove 

valve, no less than 1/4" in size, connected to the steam space 
for the exclusive purpose of attaching a test gauge when the 
boiler is in service so that the accuracy of the boiler steam 
gauge may be ascertained. 

24.30.742 STOP VALVES (1) Power boilers. Each steam 
discharge outlet from a bo~ler, except safety valve connections, 
shall be fitted with a stop valve located as close as practi
cable to the boiler. When a stop valve is located so that 
water can accumulate, ample drains shall be provided. The 
drainage shall be piped to a safe location and shall not be 
discharged on the top of the boiler or its setting. 

(2) Power boilers. When power boilers provided with 
manholes are connected to a common steam main, the steam con
nection from each boiler shall be fitted with 2 stop valves 
having an ample free blow drain between them. The discharge 
of this drain shall be visible to the operator while manipu
lating the valves and shall be piped clear of the boiler set
ting. The stop valves shall consist preferably of one auto
matic nonreturn valve, set next to the boiler, and a second 
valve of the outside screw and yoke type. 

(3) Low pressure heating boilers. If a boiler may be 
closed off from the heating system by closing a steam stop 
valve, there shall be a check valve in the condensate return 
line between the boiler and the system. 

(4) Low pressure heating boilers. If any part of a 
heating system may be closed off from the remainder of the 
system by closing a steam stop valve, there shall be a check 
valve in the condensate return pipe between the boiler and 
the system. 

24.30.743 BLOW-OFF PIPING The construction of the 
setting around each blow off pipe shall permit free expansion 
and contraction. Careful attention shall be given to the 
problem of sealing these setting openings without restricting 
the movement of the blow-off piping. 

24. 30.744 REPAIRS AND RENEWALS OF BOILEH lo'IT'riNGS AND 
APPLIANCES Whenever r~ are made to f1ttings or appll
ances or 1t becomes necessary to replace them, the work shall 
comply with the ASME Code, Sections I, IV and IX, 1977, for 
new installations. The division hereby adopts and incorporates 
herein by reference the codes of the mnerican Society of 
Mechanical Engineers setting forth the standards for fired 
pressure vessels. A copy of the ASME codes may be inspected 
at the Division of Workers' Compensation, 815 Front Street, 
Hc.lena, Montana 59601, and obtained at cost from ASME. 

24.30.745 PRESSURE ON CAST IRON BOILERS The maximum 
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allowable working pressure for any cast iron boiler shall be 
15 psi gauge, for steam boilers, and not exceeding 160 psi 
gauge and temperatures not exceeding 250° F. for hot water 
boilers. · 

24.30.746 ASME CODE BOILERS ~he maximum allowable 
working pressure of a bo2ler bu2lt in accordance with the 
ASME Code, Sections I and IX, 1977, shall not exceed the 
pressure indicated by the manufacturer's identification stamp 
or cast upon the boiler or upon a plate secured to it. The 
division hereby adopts and incorporates herein by reference 
the codes of the American Society of Mechanical Engineers 
setting forth the standards for fired pressure vessels. A 
copy of the ASME Codes may be inspected at the Division of 
Workers' Compensation, 815 Front Street, Helena, Montana 59601, 
and obtained at cost from ASME. 

24.30.747 NONCODE RIVETED BOILERS The maximum allowable 
working pressure on the shell on a noncode riveted heating 
boiler shall be determined in accordance with existing installa
tions, power boilers, except that the maximum allowable work
ing pressure of a steam heating boiler shall not exceed 15 psi 
nor a hot water boiler exceed 160 psi at a temperature not 
exceeding 250° F. 

24.30.748 EXISTING INSTALLATIONS OF POWER BOILERS (l) The 
maximum allowable working pressure for standard boilers shall 
be determined in accordance with the applicable provisions of 
the edition of the ASME Code, Sections I and IV, 1977, under 
which they were constructed and stamped. The division hereby 
adopts and incorporates herein by reference the codes of the 
American Society of Mechanical Engineers setting forth the 
standards for fired pressure vessels. A copy of the ASME 
Codes may be inspected at the Division of Workers' Compensation, 
815 Front Street, Helena, Montana 59601, and obtained at cost 
from ASME. 

(2) The maximum allowable working pressure on the shell 
of a nonstandard boiler or drum shall be determined by the 
strength of the weakest section of the structure computed from 
the thickness of the plate, the tensile strength of the plate, 
the efficiency of the longitudinal joint or tube ligaments, 
the inside diameter of the weakest course and the factor of 
safety allowed by these rules and regulations: 

TS X t x E 

R x FS 

Maximum allowable 
working pressure in psi 

Where 
TS 
t 

ultimate tensile strength of shell plates, psi 
minimum thickness of shell plate, in weakest course 
in inches 
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E = efficiency on longitudinal joint 
For riveted construction, E shall be determined by rules 

given in paragraph P-181 of ASME boiler construction code for 
power boilers. For tube ligaments, E shall be deter~ined by 
rules in paragraphs P-192 and P-193 of ASME boiler construc
tion code for power boilers. The division hereby adopts and 
incorporates herein by reference the codes of the American 
Society of Mechanical Engineers setting forth the standards 
for fired pressure vessels. A copy of the ASME codes may be 
inspected at the Division of Workers' Compensation, 815 Front 
Street, Helena, Montana 59601, and obtained at cost from ASME. 

For seamless construction, E shall be considered 100%. 
R ~ inside radius of the weakest course of the shell or 

drum in inches. 
PS = factor of safety permitted. 
(2) Tensile strength. When the tensile strength of steel 

or wrought iron shell plates is not known it shall be taken as 
55,000 psi for steel and 45,000 for wrought iron. 

( 3) Crushing strength of mild steel. The resistance to 
crushing of mild steel shall be taken at 95,000 psi of cross 
sectional area. 

(4) Strength of rivets in shear. When computing the 
ultimate strength of rivets in shear, the following values in 
psi of the cross sectional area of the rivet shank shall be 
used: 

Iron rivets in single shear . 
Iron rivets in double shear • 
Steel rivets in single shear 
Steel rivets in double shear 

When the diameter of the rivet holes in 
joints of a boiler is not known the diameter 
tional area of rivets, after driving, may be 
following table or as ascertained by cutting 
the body of the joint: 

PSI 
38,000 
76,000 
44,000 
88,000 

the longitudinal 
and cross sec
selected from the 
out one rivet in 

TABLE OF RIVETS BASED ON PLATE THICKNESS 
Thickness of plate 1/4" 9/32" 5/16" 11/32" 3/8" 13/32" 
Diameter of rivet 

after driving 

Thickness of plate 
Diameter of rivet 

after driving 

11/16" 11/16" 3/4" 3/4" 13/16" 13/16" 

7/16" 15/32" l/2" 9/16" 5/8" 

15/16" 15/16" 15/16" 1-1/16" 1-1/16" 

(5) Factors of safety. The following factors of safety 
shall be increased by the inspector if the condition and safety 
of the boiler demand it. The lowest factor of safety permis
sible on existing installations shall be 4.5 excepting for 
horizontal return tubular boilers having continuous longitudinal 
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lap seams more than 12 feet in length where the factor of safety 
shall be 8, and when this latter type of boiler is removed from 
its existing setting, it shall not be reinstalled for pressure 
in excess of 15 psi. Reinstalled or secondhand nonstandard 
boilers all have a minimum factor of safety of 6 when the 
longitudinal seams are of lap riveted construction, and a 
minimum factor of safety of 5 when the longitudinal seams are 
of butt and double strap construction. 

24.30.749 REPAIRS AND RENEWALS OF FITTINGS AND APPLIANCES 
Whenever repa~rs are made to fitt~ngs or appl1ances or it be 
comes necessary to replace them, the work shall conform to the 
ASME Code, Sections I, IV and IX, 1977. The division hereby 
adopts and incorporates herein by reference the codes of the 
American Society of Mechanical Engineers setting forth the 
standards for fired pressure vessels. A copy of the ASME codes 
may be inspected at the Division of workers' Compensation, 
815 Front Street, Helena, Montana 59601, and obtained at cost 
from ASME. 

3. On May 23, 1980, a public hearing was held by the 
division of workers' compensation regarding the adoption of 
the foregoing rules. The division has thoroughly considered 
all verbal and written commentary received: 

Comment: 

Why do the regulations exempt buildings such as the 
Billings Federal Building? 

Response: 

Section 50-74-103, Montana Code Annotated, specifically 
exempts workers under federal control from the operation of 
the division's rules. 

Comment: 

Why is there a requirement for yearly inspection of all 
boilers and why no consideration of the type of boilers, type 
of system and BTU outputs. 

Response: 

Section 50-74-209, Montana Code Annotated, requires a 
yearly inspection of all boilers except those exempted under 
Section 50-74-103, MCA. Also, upon written application, the 
division may extend the time for inspection. 

Comment: 

The proposed amendments establish codes for new construe-
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tion. Installation should be under the requirements of the 
Building Codes Division. Language dealing with installation 
requirements clearly indicates the rules deal with installation 
requirements. 

Response: 

Section <;0-74-101, Montc1'"F'l !'on,-. 1\.nnot,'\te(l, st.'lt"'"' "The 
t.ii\Jision of wcu-J-.:er.s' compensati.on shall fot·nmlute def1.nitions 
and rules for the safe construction, instdllation, operation, 
inspection and repair of equlpmenf-under thls chapter." 

Conunent.: 

Why don' L the proposed rul.P.s (~~c~ver. the qa s fired furnaces? 

Reponse: 

Gas fired lwatc•n; are not covcr·c•d under the ASME code, but 
.}1<-' provided fc,L· in the Uniform Mechanical Code which j.s not. 
l·li"tndled by tht} .. ~ivision of worker~.;' compensation. 

Co;unent: 

Tn def1niny a Slilndard boiler the proposal would require 
Lhal lhe boiJer bear the stamp of the state and the stamp of 
the ASME or National Board, and the definition of a nonstandard 
boiler indicat•~s it is a boiler which does not bear the state 
stamp, ASME, or National Board stamp. It is suggested that 
the word "and" in the definition of standard boiler be re
placed with the word "or". 

Response: 

The proposP.d change was adopted in defining a standard 
boiler. 

Cortunent: 

The requirement lhat a boiler be inspected internally 
evc,·y t.welve monlhs could cause enerqy disruption as well as 
economic loss to Mont~na Power Company, and it was suggested 
thnt the grace period under exceplions be modified to provide 
lh.1L the inspectlr>n t,Jke place ~:'Vi.ll-:-y t.wf_:d_ve months Lo the 
ox!Pnt possiLJc, takj.ng into accour1t r·easonable and necessary 
op~"'~·'-:~.Linq concl..iti(:ns of the ownQr~ 

The requirement of yearly inspections is mandated by 
statute. The statute also provides that longer inspection 
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intervals be allowed upon written application by the owner. 
This allowance for a longer inspection interval should accommo
date any difficulty that may arise. 

Comment: 

The proposed rule dealing with stop valves on power 
boilers does not include references to prime mover installation 
and therefore deviates from the standard practice used on major 
boilers with prime mover installations in this state which con
form to the ASME Code. 

Response: 

The division does not directly govern new boiler installa
tions by rule because of a conflict with the Department of 
Administration over jurisdiction over new boilers. It is anti
cipated that the conflict will be resolved shortly and the 
comments concerning installation will be considered. 

Comment: 

The proposed rules for safety valve tolerance of 6% of 
the highest pressure to which any valve is set, and if addi
tional safety valves are used the highest pressure setting shall 
not exceed the maximum allowable working pressure by more than 
3% are too stringent for low pressure boilers and to meet 
these requirements would be needlessly costly. Recommend that 
a tolerance of 2 psi be allowed. 

Response: 

The division has amended the proposal dealing with safety 
valves to provide that the proposed rule apply to ASME Code 
Section I, 1977, and inserted new language to apply to safety 
valve capacity of steam boilers to provide that the pressure 
not rise more than 5 psi above the maximum allowable working 
pressure under ASME Code, Section IV, 1977. 

Comment: 

In the section requiring the owner to notify the division 
immediately in case of an accident, it is proposed that the 
notice be given within 24 hours. 

Response: 

The division amended the language to provide that notice 
of an accident be given as soon as is practical. This will 
allow an owner to be protected in the event the accident occurs 
on a weekend or holiday. 
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Comment: 

Suggest that the words "automatic fired boiler" be 
inserted in the language dealing with boiler controls. 

Response: 

The suggested changes were adopted into the seclion on 
controls. 

Comment: 

In the section of the rules dealing with the owner's respon
sibility in preparing a boiler for internal inspection, it is 
suggested that the language requiring all grates of internally 
fired boilers to be removed be amended to allow that the re
moval of the grates only be done where considered necessary for 
adequate inspection. 

RC!sponse: 

The division has changed the section to require that the 
g•·a tes of internully fired· boilers to be removed where appli
cable. The division can direct where this procedure is neces
sury. 

Comment: 

The proposed rules should include sections on the firing 
device on boilers especially in the case of natural gas. There 
are no existing codes covering the firing devices (burners) 
and it could be handled by the division. 

Response: 

The division's rules are patterned after the ASME Code as 
required by Section 50-74-101, Montana Code Annotated. Burners 
are not in the ASME Code so the division does not get involved 
in that. 

Comment: 

The proposed rules refer to the 1977 edition of the ASME 
Code. Why not use the 1980 edition? 

Response: 

The 1980 edition of the ASME Code is not available prior 
to July 1, 1980. The code is revised and reissued every 3 
years. Therefore, 1977 is the most recent prior to 1980. The 
division's proposed rules were published and distributed prior 
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to July 1. The public hearing on the rules was held on May 23, 
1980. The division felt that it could not publish proposed 
rules and hold a public hearing on those rules based Qn a stan
dard not yet adopted and issued. It was felt that the proposed 
rules had to be based on the existing code, or the 1977 edition. 
Additionally, it was felt that substantive differences between 
the 1977 and 1980 ASME Codes would be minimal. The division 
feels that the 1977 edition is a marked improvement over the 
existing rules and will adequately serve the division's purpose. 

Comment: 

There.are substantial differences between the proposed 
rules of the division pursuant to the ASME Code and the 
Uniform Mechanical Code requirement which has been adopted 
by the Department of Administration as it pertains to boilers. 
This is particularly so in the requirement of installation of 
boilers. There is a real need for just one agency to have 
absolute control over boilers and not two agencies. The 
Department of Administration believes the Division of Workers' 
Compensation should have the entire function. 

Response: 

There is some conflict between the standards. The 
statutory mandates dealing with new equipment installation are 
confusing. The Division has tried where possible to minimize 
rules pertaining to installation of boilers, but Section 
50-74-101, MCA, is mandatory that the division formulate defini
tions and rules pertaining to the safe construction, installa
tion, operation, inspection and repair of boilers. This is a 
conflict which we feel can be worked out between the two 
agencies so that the public is protected. If the function of 
absolute control over new boiler installation is given to the 
Division of Workers' Compensation, then additional rules would 
be necessary. 

Certified to the secretary of State october 6, 1980 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF COSMETOLOGISTS 

In the matter of the Amendment) 
of ARM 40.12.811 concerning 
Manager operators 

TO; All Interested Persons; 

NOTICE OF AMENDHENT OF ARM 
40.12.811 ~~NAGER OPERATOR 

1. On August 28, 1980 the Board of Cosmetologists published 
a notice of proposed amendment of ARM 40.12.811 concernina 
manager operators at pages 2481 and 2482, 1980 Montana Ad~inis
trative Register, issue number 16. 

2. The board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

DEPARTHENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 
BEFORE THE STATE ELECTRICAL BOARD 

In the matter of the amendment) 
of Aru1 40.16.402 concerning ) 
application approval ) 

TO; All Interested Persons; 

NOTICE OF AMENDHENT OF ARM 
40.16.402 APPLICATION 
APPROVAL 

1. On August 14, 1980, the State Electrical Board published 
a notice of propo~cd amendment of A~! 40.16.402 concerning applica
tions at pages 2351 und 2352, 1980 hontana Administrative aegist~L·, 
issue number 15. 

2. The board has amended the rules exnctly ns proposed. 
3. No comments or testimony were received. 

DEPART11ENT GF PROFESSIONAL AND OCCUPATIONAL LICENSING 
BEFORE THE BOARD OF SANITARIANS 

::.r. the matter of ::he: Amendments ) 
0f ARM 40.58.407 (4) concerning ) 
:lFt.>lications and i\rul 40. 58.410 ) 
(4) concerning minimum standards) 
for registration ) 

TO; All I.nterested Persons·: 

NOTICE OF AHENDNENT OF ARM 
40.5 S. 407 APPLICI\'I'IONS .'\ND 
lcRN 40 .58. 410 HINIMUM S~l'AN!)-

ARDS FOR REGISTRATION 

1. On Aug11St 28, 1980, the Board of Sanitarians published 
a notice of pro[.losed amendments of ARH 40.58.407 (4) concerning 
applications and ARt1 40.5 8. 410 ( 4) concerning minimum standards 
for registration at pages 2483 through 2485, 1980 Montana 
Administrative Register, issue number 16. 

2. The boe1rd has amended the rules exactly as proposed. 
3. One comment was received in the form of a phone call 

from the office of the Administrative Code Committee requesting 
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that it be noted that the implementation section for rule ARM 
40.58.407 Applications include both sections 37-40-302 and 304 
MCA. No other comments or testimony were received. The board 
has amended the rules for those reasons stated in the notice. 

Certified to the Secretary of State, October 7, 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46.10.317 pertaining to AFDC 
protective and vendor payments 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.10.317 PERTAINING 
TO AFDC PAYMENTS. 

l. On August 28, 1980, the Department of Social and 
Rehabilitation Services published notice of a proposed amendment 
of Rule 46.10.317 pertaining to AFDC protective and vendor 
payment.s at page 2490 of the 1980 Montana Administrative Regis
ter, issue number 16. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received. 

In the matter of the adoption of 
Rule 46.10.109 pertaining to 
citizenship and ali~nage require
ments for AFDC 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULE 46.10.109 PERTAINING 
TO CITI2ENSHIP AND ALIENAGE 
REQUIREMENTS FOR AFDC 

1. On August 28, l9RO, the Department of Social and 
Rehabililation SPrvices published notice of a proposed adoption 
of Rule 46.10.109 pertaining to citizenship and alienage 
requirc>mf>nts for 1\FDC at pag<c' 2495 of the 1980 Montana .o,dmini
strative Register, issue number 16. 

2. The agency has adopted the rule as proposed. 

3. No romments or tpstimony w<:>re received. 

In the matter of the i:lmendment of 
Rule 46.4.2nry pertaining to child 
and youth dPvc,lopmcnt program, 
auditing procedures, federal 
name change 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.4.209 PERTAINING 
TO THE CHILD AND YOUT!i 
DEVELOPMENT PROGRAM 

l. On August 28, 1980, the Department of Social and 
Rehabilitation Services published notice of a proposed amendment 
of Rule 46.4.209 pertaining to the child and youth development 
program, auditing procedures, federal name change at page 2488 
of the 1980 Montana Administrative Register, issue number 16. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received. 
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In the matter of the repeal of 
Rule 46.5.119 pertaining to ser
vices provided for unmarried 
parents 

TO: All Interested Persons 

NOTICE OF THE REPEAL OF 
RULE 46.5.119 PERTAINING 
TO SERVICES PROVIDED FOR 
UNMARRIED PARENTS 

l. On August 28, 1980, the Department of Social and 
Rehabilitation Services published notice of a proposed repeal 
of Rule 46.5.119 pertaining to services provided for unmarried 
parents at page 2486 of the 1980 Montana Administrative Register, 
issue number 16. 

2. The agency has repealed the rule as proposed. 

3. No comments or testimony were received. 

~o<, Oooiol ~~ces Rehabih tat ion 

Certified to the Secretary of State ______ O~c~t~o~h~rr~7: ___ , 1980. 
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SOCI~~D 
REHABILITATION SERVICES 

EMERGENCY RULE TO AMEND 

Statement of reasons for emergency. 

The Department finds it must take immediate steps to 
enable non-English speaking recipients to be able to communicate 
enough to receive necessary medical services. 

A large number of non-English speaking refugees live in or 
near Missoula. Present funding for interpretive communications 
services will run out October 1, 1980. Federal review and 
interpretation of possible replacement funding sources was very 
slow in corning causing the present emergency. 

The Department will immediately notice up this rule change 
through the normal rulernaking process. 

46.12.556 PERSON~ CARE SERVICE, REQUIREMENTS These re
quirements are in addition to those contained in ARM 46.12.301 
through 46.12.308. 

(1) Personal care service in a recipient's home must be 
prescribed by a physician in accordance with a plan of treat
ment. 

(2) Personal care service must be supervised by a regis
tered nurse. 

(3) The personal care service provider cannot be a family 
member and must meet the following criteria: 

(a) mental competency and the physical ability to perform 
required personal care services; 

(b) ability to read and write; 
i£L ability to communicate with the recipient and ~ 

English; 
(e) (d) willingness to accept training and supervision of 

a registered nurse. (History: Sec. 53-6-113 MCA; IMP, Sec. 53-
6-101 and Sec. 53-6-141 MCA; NEW, 1980 MAR, p. llOS~ff. 3/28/ 
80.) 

46.12.557 PERSONAL CARE SERVICE, REIMBURSEMENT (1) Pay
ment for personal care service shall be minimum wage plus 15 
percent in lieu of fringe benefits. except where exigent 
circumstances exist, ~ reasonable payment ~ ~ be negotiated 
between the department and the provider. 

(2) on a aa~~y weekly basis, payment shall not exceed 80 
percent of the cost of nursing home per diem. except when prior 
authorized. ----

(3) Payment for registered nurse supervision shall be: 
(a) skilled nursing service rate established by a fee 

.schedule when provided by a licensed home health agency under 
contract with the department; ' 
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(b) $7.50 per hour when provided by an independent regis
tered nurseT; or 

l£L where exigent circumstance~ exist, ~ reasonable 
payment ~ ~ be negotiated between the department and 
the provider. (History: Sec, 53-6-113 MCA; IMP, Sec. 53-6-
101 and Sec. 53-6-141 MCA; NEW, 1980 MAR, p, 1105, Eff. 
3/28/80.) -

Certified to the Secretary of State ____ ~O~c~t~o~b~e=r~3~---------' 1980. 
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BEFORE THE DEPARTMENT OF 
SOCIAL AND REHABILITATION SERVICES 

OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rule 46.12.2002 pertaining to 
physician services, requirements 
(abortions) 

TO: All Interested Persons 

NOTICE OF THE EFFECTIVE 
DATE OF THE AMENDMENT OF 
RULE 46.12.2002 PERTAIN
ING TO MEDICAL SERVICES, 
ABORTION REQUIREMENTS 

1. The effective date of the amendment of Rule 46.12.2002 
originally noticed at page 2241 of the 1980 Montana Administra
tive Register, issue number 14 and finally noticed at page 2664 
of the 1980 Montana Administrative Register, issue nu~er 18, 
is September 26, 1980. 

2. Normally the effective date for a rule is the day 
after publication in the Montana Administrative Register. The 
effective date for the amendment in Rule 46.12.2002 was to be 
the effective date of the U.S. Supreme Court's decision elimi
nating federal financial participation for some Medicaid 
abortions. The u.s. Supreme Court handed down that decision on 
September 18, 1980, after the amended rule was filed with the 
Secretary of State but before it could legally become effective. 
The first date after the U.S. Supreme court's decision that the 
amended rule could be effective is September 26, 1980. 

Certified to the Secretary of State~ __ n_c~t~o~h~0~r~7~--------~' 1980. 
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nEFORE THE HUMAN RIGHTS COMMISSION 

Of' THE STATE OF MONTANA 

In tho Matter of the Petition) 
for a Declaratory Ruling ) 
by ·Lhc Employment Security ) 
Divlsion, as to the ) DECLARATORY RULING 
Applicability of Section ) 
49-2-303(1), MCA, Covering ) 
Age Discrimination to Job ) 
Orders for Truck Drivers. ) 

On October 26, 1979, the Employment Security Division of 
the Department of Labor and Industry applied to the Human 
Ri~hts Commission for a declaratory ruling that would allow 
the petitioner to accept, advertise, and refer job orders from 
commercial carriers for truck drivers over 25 years of age. 
Petitioner wishes to know whether it may accept, advertise, 
and refer to such orders when they request drivers over 25 
years of age, or whether such action by Petitioner would be ln 
violation of section 49-2-303(1), MCA. 

On December 6, 1979, a public hearing was held. The 
Commission hereby makes the following findings and conclusions: 

FINDINGS 

1. Petitioner operates the 1-lontana Employment Service. 
In the process of labor exchange, job orders are received from 
commercial carriers for truck drivers. Petitioner wishes to 
know whether it may accept, advertise, and refer to such orders 
when they request drivers over 25 years of age, or whether such 
action by Petitioner would be in violation of section 49-2-303 
(1), 14CA. 

2. Some statistics indicate that nationwide, drivers of 
all vehicles under 25 have a statistically greater chance of 
being in an accident than drivers of all vehicles over 25. 

3. Federal Motor Carrier Safety Regulations issued by 
the Department of Transportation require drivers of certain 
types of vehicles engaged in interstate commerce to be over 21. 

4. No witnesses appeared at the hearing to present 
evidence in support of the allegation of paragraph 3 of the 
Petition that the age limit above 25 is a bona fide occupational 
qualification. 

CONCLUSIONS 

1. Section 49-2-303(1) (c), MCA, forbids Petitioner from 
printing or circulating, or causing to be printed or circulated, 
a job order which expresses a limitation as to age unless based 
upon a bona fide occupational qualification. The rules for age 
discrimination as. a reasonable demand for employment are set 
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forth in ARM 24.9.1403. 
2. A job order requesting a driver over 25 years of age 

is violative of section 49-2-303(1), MCA, unless a bona fide 
occupational qualification is shown. The burden of proving a 
bona fide occupational qualification is on the party alleging 
it. 

3. Sufficient evidence was not presented for the 
Commission to conclude that in all cases in which job orders 
for commercial carrier drivers are received by Petitioner, 
the requirement of being over 25 years of age is a bona fide 
occupational qualification. 

4. When a job order for a commercial carrier driver is 
received by Petitioner, and contains a requirement that the 
driver be over 25 years of age, Petitioner may be in violation 
of section 49-2-303(1), MCA, by printing or circulating, or 
causing to be printed or circulated, such a job order. 

5. Petitioner is not in violation of section 49-2-303(1), 
MCA, by accepting, advertising, or referring to job orders 
which contain limitations required by the Federal Motor 
Carrier Safety Regulations. 

6. Except as is noted in Conclusion No. 5 above, nothing 
in this ruling shall be construed as determining whether or 
not any particular age requirement used by any particular 
motor carrier in employment of its drivers is or is not in 
violation of section 49-2-303(1), MCA. 

DATED this 7th day of Decembe , 1979. 

/_,.X dcxo-tt.(.c td 
l<A TOWNSEND, ChaJ.r 

certified to the Secretary of State September 18, 1980. 
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DECLARATORY RULING 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BOARD OF REALTY REGULATION 

In the matter of the petition 
of David L. Shoemaker, a licensed') 
real estate salesman, for a ) 
declaratory ruling on the effec- ) 
tive date of a salesman's ) 
license ) 

DECLARATORY RULING 

On August 8, 1980, broker David L. Shoemaker petitioned 
the Board for a declaratory ruling that a salesman's license 
is effective from the time the Board issues said license. The 
pet i t.ion recited that the Board had issued a saleman' s licen5e 
to one of petitioner's employees on Friday, May 2, 1980; that 
petitioner came to the Board's office in Helena that same Hay 
2 to pick up his employee's license and was told that the license 
had been issued and placed in the mail earlier that day, and 
that petitioner then returned to Great Falls and utilized the 
employee's services as a 3alesman the weekend of May 3-4, 1980. 
On Honday, Hay 5, 1980, the license arrived in the mail and 
was duly posted on petitioner's office wall as required by 37-
51-305 ~1CA. 

The Great Falls Board of Realtors received a complaint 
that petitioner had assisted an unlicensed person in solicitation 
of sale and listing of real estate, considered the complaint 
and the foregoing facts, and found petitioner to have acted 
unethically in the matter. Petitioner then sought the ruling 
of this Board as to whether the course of conduct stated herein 
violated the Real Estate License Act. 

The Board gave notice to the petitioner and the Great Falls 
Board of Realtors that it would consider the petition during 
its meeting scheduled for September 16, 1980. At that time, 
neither party having attended, the Board considered the petition 
and voted to grant the requested ruling. 

It was noted that the Board's predecessor, the Board of 
Real Estate, had construed the Real Estate License Act to require 
any license (broker's or saleman's) to be on the wall before 
the licensee could commence working at the licensed activity. 
While section 37-51-308 MCA does provide in pertinent part that 
"the original license of each salesman associated or under 
contract with the broker shall be prominently displayed in the 
office," the statute must be interpreted with reference to all 
its parts. Section 37-51-310 l4CA states in part: "Failure 
to remit annual fees before January l·automatically cancels 
the license, but otherwise the license remains in effect 
continuously from the date of issuance unless suspe~ded or revoked 
by the Board for just cause" (emphasis added). Th1.s Board 
is persuaded that the latter section more clearly expresses 
the legislative intent as to when a licensee may begin working. 

This ruling does not apply to broker's licenses. The Board 
declined to admonish the Great Falls Board of Realtors, as 
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requested by petitioner, on the grounds that the Great Falls 
Board had correctly applied the prior interpretation of this 
issue. 

DONE at Helena, Hontana, September 16, 1980. 

19-10/16/80 

BOARD OF REALTY REGULATION 
DEXTER DELANEY, CHAIRMAN 
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VOLUME NO. 38 OPINION NO. 107 

ELECTIONS - Voter registration; 
ELECTIONS - Access to voter registration cards; 
ELECTIONS - Registration by mail; 
ELECTIONS - Duty of election administrator regarding voter 
registration; 
MONTANA CODE ANNOTATED- Section 13-2-203(2). 

HELD: Any restriction on the availability of forms for 
voter registration by mail violates the provisions 
of section 13-2-203(2), MCA. 

19 September 1980 

Honorable Frank Murray 
Secretary of State 
State Capitol 
Helena, Montana 59601 

Dear Mr. Murray: 

You have requested my opinion regarding the availability of 
voter registration cards pursuant to the provisions of 
section 13-2-203(2), MCA. That section provides: 

REGISTRATION BY MAIL. (2) The election adminis
trator shall send registratiOn forms for mall 
reg1strations to all qualified individuals request
ing them and shall, in addition, arrange for the 
forms to be w1.dely and conveniently available 
with1.n the-county. The mail registrat.1on form 
shall be designed as prescribed by the secretary 
of state. [Emphasis supplied. J 

The language of the statute is clear. Election adminis
trators are required to make registration forms "widely and 
conveniently" available. Where legislative language is 
clear and unambiguous, the plain meaning of the words used 
must be adopted. Dunphy v. Anaconda, 151 Mont. 76, 438 P.2d 
660 ( 1968). 

The section was originally enacted as part of an act to 
encourage voter registration by allowing registt·ation by 
mail. Laws of Montana (1975), ch. 396. The registration 
process was greatly simplified. Any registered voter within 
the county can register new voters. All the process 
requires 1s that the form be completed, signed by both the 
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newly registered voter and the witness, and mailed to the 
county election office. The last Legislature added the 
requirement that the election administrator make the forms 
for mail registration widely and conveniently available. 
Laws of Montana (1979), ch. 571. 

Any restriction on the availability of voter registration 
cards conflicts with the legislative intent and violates the 
provisions of the statute. Individual voters can register 
new voters without being designated as deputy registrars. 
Election administrators cannot place arbitrary limits on the 
availability of voter registration forms either to indi
viduals or political interest groups such as political 
parties, labor .unions, or political action committees. It 
is clear from the legislative history of the act that it was 
the Legislature's intent to eliminate complicated and 
technical registration requirements to ensure Montana 
citizens easier access to the electoral process. 

THEREFORE, IT IS MY OPINION: 

Any restriction on the availability of forms for voter 
registration by mail violates the provisions of section 
13-2-203(2), MCA. 

Attorney General''\ 
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VOLUME NO. 38 OPINION NO. 108 

SUBDIVISIONS Divisions of lots within a city or town, 
resubdivisions; 
CITIES AND TOWNS - Subdivisions, divisions of land, resub
divisions; 
MONTANA CODE ANNOTATED- Section 76-3-207(2). 

HELD: A platted city 
subdivision for 
76-3-207(2), MCA. 

Norbert F. Donahue, Esq. 
Kalispell City Attorney 
P.O. Box 1035 
Kalispell, Montana 59901 

Dear Mr. Donahue: 

does not 
purposes 

constitute a 
of applying 

platted 
section 

2 5 September 1980 

You have requested my opinion on a question which I have 
phrased as follows: 

Does a city constitute a platted subdivision so 
that a division of one lot or small parcel therein 
constitutes a resubdivision under 76-3-207(2), 
MCA' 

The problem described in your letter concerns the situation 
in which a lot or small parcel within the city is divided in 
half and sold. The city first learns of the division when a 
building permit is applied for on the half that is sold. 
Some of these divided lots have no street access which makes 
providing services such as fire protection and garbage 
collection, as well as tax collection, difficult. 

You have suggested that a platted city itself represents a 
subdivision, and that therefore an action which results in 
i'\tl increase in the number of 1 ots within the city or which 
redesigns or rearranges six or more lots within the city 
must be reviewed as a subdivision pursuant to the mandate of 
76-3-207(2), MCA. 

1 am unable to conc1.a· in this suggestion. 'while a city and 
" subdivisicn may both be platted, a city does not fit 
'"~t11in the ste>tutoL'} definition of the te1.m "subdivision." 
:::..::tion 76-3··10.3{1:~) defines +-.hat. term as foJl~v .. ;t~: 
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"Subdivision" means a division of land or land so 
divided which creates one or more parcels contain
ing less than 20 acres, exclusive of public road
ways, in order that the title to or possession of 
the parcels may be sold, rented, leased, or other
wise conveyed and shall include any resubdivision 
and shall further include any condominium or area, 
regardless of its size, which provides or will 
provide multiple space for recreational camping 
vehicles, or mobile homes. 

Clearly a city is not a "division of land or land so 
divided," nor is a city organized or operated so that "title 
to or possession of the parcels may be sold." They are two 
entirely separate entities. If a city were a subdivision, 
then any addition thereto such as by annexation would have 
to comply with such requirements as park dedication ( 76-3-
606), local review as a subdivision ( 76-3-601) and state 
sanitary restrictions (76-4-101 et seq.). This is clearly 
not the case. I also note that House Bill 528, rejected by 
the Legislature in 1977, would have amended the statutes to 
accomplish just what you suggest. 

The problems you have raised, however, can be controlled 
under existing law without indulging in the argument that a 
platted city is equivalent to a platted subdivision. A 
division of a lot within a city to transfer one or more 
parcels less than twenty acres clearly fits within the 
definition of the term "subdivision" as quoted above. since 
that is true, such a division is subject to local review 
unless it qualifies for an exemption under 76-3-207(1). If 
it does, the notice problem should be cured by 76-3-301 ( 2) 
which requires the clerk and recorder to notify the govern
ing body of any land division falling under the exemptions 
described by 76-3-207(1). The problems you described such 
as proper street access are susceptible to regulation under 
existing zoning powers. 

THEREFORE, IT IS MY OPINION: 

A platted city does not constitute a platted subdivi
of applying section 76-3-207(2), MCA. 
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