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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the Secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the pro

cedural requirements of the Montana Administrative Procedure 

Act. The Committee has the authority to make recommendations 

to an agency regarding the adoption, amendment, or repeal of 

a rule or to request that the agency prepare a statement of 

the estimated economic impact of a proposal. In addition the 

Committee may poll the members of the Legislature to determine 

if a proposed rule is consistent with the intent of the Legis

lature or, during a legislative session, introduce a Joint 

Resolution directing an agency to adopt, amend, or repeal a 

rule. 

The Committee welcomes comments from the public and 

invites members of the public to appear before it or to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

The address is Room 138, State Capitol, Helena, Montana 59601. 
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INFORMATrON REGARDING THE ~CODIFlCATI,ON OF TSE 
ADMINISTRATIVE RULES OF MONTANA 

The recodification of the administrative rules is complete 

as of July 1, 19 80. The complete reprint and dis,tribution of 

the newly recodified set of the Administrative Rules of Montana 

(ARM) should be accomplished by september, 1980. The provisions 

of the law relating to recodification are found in Title 2, 

Chapter 4, MCA - the ~1ontana Administrative Procedure Act. This 

act will be included in Volume 1, Title 1, Chapter 7, of the ARM. 

Title Assignments - All title assignments remain the same 

with the exception of Title 10 - Education. This title has been 

expanded to include: Superintendent of Public Instruction, Board 

of Public Education, State Library Commission and the Montana 

Arts Council. Each, of the above named agencies is assigned 

separate chapters in Title 10. Title 48, originally assigned 

to the Superintendent of Public Instruction and the Board of 

Public Education, is deleted. 

New Numbering System - A new three-part numbering system 

was adopted during recodification (Example - 44.1.1101). The 

number to the far left designates the title nUmber ass~gned to 

a department, the number between the periods designates the chap-

ter number, and the number to the far right indicates the sub

chapter number with the last two numbers indicating the individual 

rule number. 

New Rules or Rule Changes Published in the Montana Adminis

trative Register (W\R) During Transition Period - During the 

transition period from July 1, 1980, until the distributi,on of 
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the newly recodifi.ed set of ARM, users will not have ready 

access to the language of the recodified rules. During this 

period, rulemaking agencies will publish in the MAR the entire 

language of a proposed new rule either in the notice or adop

tion stage, with the exception of an adoption by reference. 

The proposed amendment of a recodified rule will contain 

the entire language of the rule with interlining and underlining 

to indicate the changes made to the rule. If the language of a 

recodified rule appears in the Montana Administrative Register, 

then the issue and page number where the rule is found will be 

listed. In this case, only the amended language may be published. 

The new three-part number will be listed. 

In the case of a propos·ed repeal of a recodified rule, the 

agency will list the new three-part number followed in paren

thesis by the old rule number assigned before recodification, 

and the page number in the ARM where the rule can be found. 

If substantive changes were made to the rule during the period 

that replacement pages were not furnished to the ARM, then the 

page number in the MAR will also be listed where the changes 

can be found. 

Please direct questions relating to recodified rules to 

the affected agency or to the Administrative Rules Bureau, 

Secretary of State's office, Room 202, Capitol Building, 

Helena, Montana 59601. 

16-8/28/80 



NOTICE: The July 1977 through June 1980 ~lantana Administrative 
Registers have been placed on microfiche. For information, please 
contact the Secretary of State, Room 202, Capitol Building, 
Helena, Montana 59601. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.16.802, 16.16.803, 
and 16.16.804 pertaining to 
the collection and disposition 
of fees for the review of 
subdivisions 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
ARM 16.16.802, 16.16.803, 

and 16.16.804 
(Subdivision Review Fees) 

1. On September 30, 1980, at 9:00 o'clock a.m., a public 
hearing will be held in the Hospital-Medical Facilities Con
ference Room, 836 Front Street, Helena, Montana, to consider 
the amendment of rules ARM 16.16.802, 16.16.803, and 16.16.804. 

2. The proposed amendments replace parts of rules ARM 
16.16.803, 16.16.803, and 16.16.804, formerly ARM 16-2.14(10)
Sl4341(2), (3), and (4), found in the Administrative Rules of 
Montana. The proposed amendments clarify language and increase 
the amount of money that the department will reimburse to local 
governing bodies who review mobile home or trailer parcels in 
courts or parks installing individual or multiple family sewage 
treatment systems. 

3. The rules as proposed to be amended provide as fol-
lows: 

16.16.802 DEFINITIONS In addition to the terms defined 
in sect~ons 76-4-102 and 76-4-103, MCA: 

(1) "Condominium" means the ownership of single units 
with common elements located on property and is a subdivision. 

(2) "Condominium living unit" means a part of the 
property of a condominium intended for occupancy. 

(3) "Parcel" means a part of land which is created by a 
division of land (referred to in ARM 16.16.101(5) as lots) or 
a space in an area used for a recreational camping ve8ie~es 
vehicle, afte mobile 8eme~~ home or trailer. 

16.16.803 FEE SCHEDULES (1) The fees described below 
pertain only to review of subdivisions as mandated by Title 
76, Chapter 4, Part 1, MCA. An additional fee may be re
quested pursuant to the Montana Environmental Policy Act 
(Section 75-l-101, et seq., MCA) for the preparation of an 
environmental impact statment. 

(a) The fees in Schedule I shall be charged: 
(i) Per parcel when land is divided into one or more 

parcels. 
(ii) Per condominium living unit except, where municipal 

sewer is available, the fees shall be charged per sewer hookup. 

•mR ~otice No. 16-2-151 16-8/28/80 
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SCHEDULE I 
Fee schedule for division of land into one or more parcels and 
for condominiums. 

Individual 

Individual 
Water Suwly 

Public Water 
Supply requiring 
Depart:rrent review 

Water extension 
requiring 
Depart:rrent review 

Existing \'later 
Supply previously 
approved (no 
extension is 

sewerage 
System 

$25 

$25 

$25 

Public Sewer 
requiring 

Depart:rrent 
approval 

$25 

$25 

$25 

sewer Existing Sewer 
Extension Previously 
requiring approved 
Depart::rrent (no extensions 

approval required) 

$25 $20 

$25 $20 

$25 $20 

required) $20 $20 $20 $10 

(b) The fees in Schedule II shall be charged per mobile 
heffief~~ai~er-eeMr~-pereeiT home or trailer parcel, 

SCHEDULE II 
Fee schedule £or-Mobiie-hemef~raiier-eeMr~s~ per mobil~ home 
or trai~er parcel. 

Sewer Existing Sewer 
Public Sewer Extension previously 

Individual requiring requiring approved 
Sewerage Depart:rrent Depart:rren t (no extensions 
System approval approval required) 

Individual 
Water Supply $15 $15 $15 $10 

Public Water 
Supply requiting 
Department review $15 $15 $15 $10 

Water Extension 
requiring 
Department review $15 $15 $15 $10 

Existing \"Jater 
Supply previously 
approved (no 
extension is 
required) $10 $10 $10 $ 5 

16-8/28/80 '1AR '!otice No. 16-2-151 
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(c) The following fees shall be charged for recreational 
camping vehicles and tourist campgrounds. 

(i) Where water and sewer hookups arc to be provided, 
the fee shall be five dollars ($5) per vehicle parcel. 

(ii) Where no water and sewer hookups are provided, the 
fee shall be two dollars ($2) per vehicle parcel. 

16.16.804 DISPOSITION OF FEES (1) The department wi±± 
shall reimburse local governing bodies under department contract 
to review ~he-miaef subdivisions ift-~fie-¥e±±ewia~-ameMft~~~ ~~ 
follows: 
··-~···-w Five dollars ($5) per parcel for maje!"' subdivisions 
containing ov~r 5 parcels with individual sewage treatment 
systems. 

~9~--Five-ee±±a!"'~-~~St-~e!"'-~a!"'ee±-£e!"'-maje!"'-aae-miae!"' 
sMeeivisiefts-eemift9-Mftee!"'-mas~e!"'-~±aft-eMe±M~ieft~7 

~e~ (e) Five Ten dollars ~Ss~ ($10) per mobile homef~!"'ai±e!"' 
eeM!"'t ?.£_traile~parcel fO!"' ~ courts~parks containing 5 or 
fewer parcels installing ind1vidual or multiple family sewage 
treatment systems. 

~d~ (b) Ten dollars ($10) per parcel for mifte!"' subdivi
sions containing 5 or fewer parcels with public sewer. 

~ef (c) F1fteen dollars--rsrsf per parcel for mir~e .. 
subdivisions with ~fi!"'ee-e!"'-me!"'e 3 to 5 parcels on individual 
sewage treatment systems. -------

~£~ (d) Twenty dollars ($20) per parcel for divisions 
of twe-~2tparcels or less on individual sewage treatment 
systems. 

(f) Five dollars ($5) oer mobile home or trailer parcc~ 
in courts c:r parks containing over 5 earcels installing ind~--
vidual or multiple sewage treatment systems. 
------( 2) .. The department may reimburse counties flet-ir~ve.J:,-ee! 
~R-EAe-~iRe!"'-BMBe~vis~efl-~ev~ew-~~e~~a~-ift-~fie-£e-l:±ewia9 
<H!IOtlfl~s..- who have not been delegaJ:~9_review authoritLo_~:: 
divisions containing 5 or fewer parcels but who perform revlew 
servTces, includlng but not lim1ted to on Slte 1nSpectTc)n----o:r-
eronosed and approved facilities and aiding o~rsons in th~ 
application procedure, as follows: 
-----(a) Two dollars ($2) per parcel for maje!"' subdivisions 
~ontai~2~~ or fewer parcels with individual sewage treatment 
systems. 

(b) Five dollars ($5) per parcel for ~ifte!"' subdivisions 
containing 5 or fewer parcels with individual sewage treatment 
systems. 

~e~--Re~mBM~seffieR~-te-eeMflties-~fl-~fi~s-ea~e~e~y-~s-e!e
~eaeeflt-ti~Ofl-ee~a!"'~meflta±-e!ete~m~aa~iefl-ef-~fie-ameMft~-ef-ift
ve±vemeH~-By-±eea±-fiea±~fi-de~a~~ffieR~-ift-~fie-~eview-~~eeess. 

(3) The department will reimburse the local governing 
bodies of municipah tles -fiVe-oo1TarST$-5)-per parce1.-ror-a. 
subd1Vls1on com1ng una~-master pran-exclrtlsr~-------

:-\AR Hotice ao. 16-2-151 16-8/28/80 
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.f3r ( 4) Funds will be reimbursed to the counties quarterly 
based upon-a the fiscal year starting on July l 7 -i9ff and ending 
on June 30;-±9~8T of each year. 
~ -f4r (5) Fee payment should be by check or money order 
made payable to-ihe Department of Health and Environmental 
Sciences. 

4. The department is proposing these amendments for a 
couple of reasons. One reason is to simply clarify existing 
language. The other reason is in response to a petition to 
amend ARM 16-2.14(10)-Sl434l, filed by the Lewis and Clark 
City-County Board of Health. Petitioners proposed that the 
reimbursement to the local governing bodies be increased 
from $5 to $10 per mobile home and trailer court parcel after 
review. The department has found this proposal meritorious 
and is proposing an amendment to ARM 16.16.804(1) (f) accord
ingly [previously ARM 16-2.14 (l0)-Sl434l (4) (a) (iv)). 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Mr. Robert L. Solomon, Department of Health and Environmental 
Sciences, Capitol Station, Helena, Montana, 59601, no later 
than September 30, 1980. 

6. Mr. Robert L. Solomon has been designated to preside 
over and conduct the hearing. 

7. The authority of the department to make the proposed 
amendments is based on section 76-4-105, MCA, and the rules 
implement section 76-4-105, MCA. 

dtl/H,'-l I 
A. C. KNIG~, M.D., Director 

Certified to the Secretary of State August 19, 1980 

16-8/2!!/80 MAR Notice No. lfi-2-151 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rules 16.14.590, 16.14.591, 
16.14.592, 16.14.593, 
16.14.594, and 16.14.595 
and the adoption of new rules 
relating to hazardous waste 

NOTICE OF PUBLIC HEARING 
FOR REPEAL OF ARM 
16.14.590 through 

16.14.595 and 
ADOPTION OF NEW RULES 

RELATING TO HAZARDOUS WASTE 

TO: All Interested Persons 

1. On September 19, 1980, beginning at 9:00a.m., at the 
Department of Highways auditorium, 2701 Prospect Avenue, 
Helena, Montana, a public hearing will be held to consider the 
repeal of ARM 16.14.590, 16.14.591, 16.14.592, 16.14.593, 
16.14.594 and 16.14.595, and the adoption of new rules relat
ing to hazardous waste. 

2. The proposed new rules replace ARM 16.14.590 through 
16.14.595 [l6-2.l4(8)-Sl4315(3) (a) (ii, (3) (b), (3) (c) (ii), 
(9) (a), (b) and (c)), which can be found on pages 16-751 
through 16-797 [16-332.3, .4, .10 and.ll], Administrative Rules 
of Montana. 

3. For the convenience of users and to minimize 20Ssi
bilities of error due to numerous cross-references within 
these proposed rules, the sub-chapter scheme and rule numbers 
have been assigned at this time. These proposed rules will 
constitute a new chapter within Title 16, ARM, and provide as 
follows: 

TITLE 16 
CHAPTER 44 

HAZARDOUS WASTE 

Sub-Chapter l (reserved) 

Sub-Chapter 2 
General Provisions 

Sub-Chapter 3 

Identification and Listing of Hazardous Waste 

Sub-Chapter 4 

Standards Applicable to Generators of Hazardous waste 

Sub-Chapter 5 

Standards Applicable to Transporters of Hazardous Waste 

Sub-Chapter 6 

Standards for Owners and Operators of 
Hazardous waste Treatment, Storage, and 

Disposal Facilities 

MAR llotice :lo. 16-2-152 16-8/2 fl/8 n 
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Sub-Chapter l reserved 

Sub-Chapter 2 

General Provisions 

Rule 16.44.201 reserved 

16.44.202 DEFINITIONS In this chapter, the following 
terms shalT have the meanings or interpretations shown below: 

{1) "Act" or "MSWMA" means the Montana Solid Waste 
Management Act, Title 75, Chapter 10, Part 2, MCA. 

(2) "Active portion" means that portion of a facility 
where treatment, storage, or disposal operations are being or 
have been conducted after November 19, 1980, and which is not 
a closed portion. (See also "closed portion" and "inactive 
portion.") 

(3) "Aquifer" means a geologic formation, group of 
formations, or part of a formation capable of yielding a 
significant amount of groundwater to wells or springs. 

(4) "Authorized representative" means the person re
sponsible for the overall operation of a facility or an 
operational unit (i.e., part of a facility), e.g., the plant 
rn2n~gcr, superintendent or person of equivalent responsibility. 

(5) "CFR" means the Code of Federal Regulations published 
by the U.S. Government Printing Office. 

(6) "Closed portion" means that portion of a facility 
which an owner or operator has closed in accordance with the 
approved facility closure plan and all applicable closure 
requirements. (See also "active portion" and "inactive por
tion.") 

(7) "Confined aquifer" means an aquifer bounded above 
and below by impermeable beds or by beds of distinctly lower 
permeability than that of the aquifer itself; an aquifer con
taining confined groundwater. 

(8) "Constituent" or "hazardous waste constituent" means 
a constituent which caused EPA to list the hazardous waste in 
40 CFR Part 2Gl, Subpart D, or a constituent listed in Table 1 
Of A:~~ 15.44.324. 

(9) "Container" means any portable device in which a 
material is stored, transported, treated, disposed of, or 
otherwise handled. 

(10) "Contingency plan" means a document setting out an 
organized, pldnned, and coordinated course of action to be 
followed in case of a fire, explosion, or release of h~zardous 
waste or hazardous waste constituents which could threaten 
human health or the environment. 

16-8/28/80 MAR ~otice No. 16- 2 _15 ?. 
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(ll) "Designated facility" means a hazardous waste 
treatment, storage, or disposal facility Hhich hils received 
an EPA permit (or a facility with intorim status) in accord
ance with the requirements of 40 CFR Parts 122 and 124, a 
license from the department pursuant to provisions of the 
Act, or a permit from another state authorized by the EPA 
under 40 CFR Part 123, that has been designated on the 
manifest by the generator as required by ARM 16.44.405. 

(12) "Dike" means an ambankment or ridge of either 
natural or man-made materials used to prevent the movement 
of liquids, sludges, solids, or other materials. 

(13) "Discharge" or "hazardous waste discharge" means 
the accidental or intentional spilling, leaking, pumping, 
pouring, emitting, emptying, or dumping of hazardous waste 
into or on any land or water. 

(14) "Disposal facility" means a facility or part of 
a facility at which hazardous waste is intentionally placed 
into or on any land or Hater, and at which waste will remain 
after closure. 

(15) "DOT" means the United States Department of Trans
portation. 

(16) "EPA" means the United States Environmental Protec
tion Agency. 

(17) "EPA hazardous waste number" means the number 
assigned to each hazardous waste listed or characteristic 
identified in sub-chapter 3 of this chapter. 

{~ ~) ''PP1\. idPnti_ficatjon .,...., . .,......,.,...., 1-
11 rn·:--...,~,.... t_h0 numbc•...-

assigned to each generator, transporter, and treatment, 
storage, or disposal facility. 

(19) "Existing hazardous waste management facility" or 
''existing facility'' means a facility which was in operation, 
or for which construction had commenced, on or before Novem
ber l, 1980. Construction had commenced if: 

(a) The owner or operator has obtained all nccessury 
federal, state, and local preconstruction approvals or per
mits; and either 

(i) a continuous physical, on-site construction progr~m 
hi.ls begun, or 

(ii) the owner or operator has entered into contractual 
obligations--which cnnnot be cancelled or modified without 
substantial loss--for construction of the facility to be 
completed within a reasonable time. 

(20) "Facility" means all contiguous land, and struc
tures, other appurtenances, and improvements on the land, 
used for treilting, storing, or disposing of hazardous waste. 
A facility may consist of several treatment, storage or dis
posal operiltion0l unit~ (e.y., ann or more Jandf~lls, surface 
impoundments, or combinations of them). A facility consti
tutes a solid waste management system as defined in the act, 
section 75-J0-203. 

MAR Notice No. 16-2-152 
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(21) "Federal agency" means any department, agency, or 
other instrumentality of the federal government, any inde
pendent agency or establishment of the federal government 
including any government corporation, and the government 
printing office. 

(22) "Food-chain crops" means tobacco, crops grown for 
human consumption, and crops grown for feed for animals whose 
products are consumed by humans. 

(23) "Freeboard" means the vertical distance between 
the top of a tank or surface impoundment dike, and the sur
face of the waste contained therein. 

(24) "Free liquids" means liquids which readily separate 
from the solid portion of a waste under ambient temperature 
and pressure. 

(25) "Generator" means any person, by site, whose act 
or process produces hazardous waste identified or listed in 
suh-chapter 3 of this chapter. 

(26) "Groundwater" means water below the land surface 
in a zone of saturation. 

(27) "Inactive portion" means that portion of a facility 
which is not operated after November 19, 1980. (See also 
''active portion'' and ''closed portion.'') 

(28) "Incinerator" means an enclosed device using con
trolled flame combustion, the primary purpose of which is to 
thermally break down hazardous waste. Examples of inciner
ators arc rotary kiln, fluidized bed, and liquid injection 
incinerators. 

(29) "Incompatible waste" means a hazardous waste which 
i~ unsuitable for: 

(a) placement in a particular device or facility because 
it may cause corrosion or decay of containment materials (e.g., 
container inner liners or tank walls); or 

(L) commingling with another waste or material under 
uncontrolled conditions because the commingling might produce 
heat or pressure, fire or explosion, violent reaction, toxic 
dusts, mists, fumes, or gases, or flammable fumes or gases. 
(See 40 CFR Part 265, Appendix V for examples.) 

(JG) "Individual generation site" means the contiguous 
site at or on which one or more hazardous wastes are generated. 
An individual genration site, such as a large manufacturing 
plant, may have one or more sources of hazardous waste but is 
ccn~iJ~red a sinylc or individual generation site if the site 
or property is contiguous. 

(31) "In operation• refers to a facility which is treat
inc;, storing, or disposing of hazaxdous waste. 

(32) "Injection well" means a well into which fluids are 
injected. (See also "underground injection.") 

16-8/28/80 MAR Notice No. 16-2-152 
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(33) "Inner liner" means a continuous layer of material 
placed inside a tank or container which protects the construc
tion materials of the tank or container from the contained 
waste or reagents used to treat the waste. 

(34) "International shipment" means the transportation 
of hazardous waste into or out of the jurisdiction of the 
United St.ates. 

(35) "Landfill" means a disposal facility or part of a 
facility where hazardous waste is placed in or on land and 
which is not a land treatment facility, a surface impoundment, 
or an injection well. 

(36) "Landfill cell" means a discrete volume of a hazard
ous waste landfill which uses a liner to provide isolation of 
wastes from adjacent cells or wastes. Examples of landfill 
cells are trenches and pits. 

[37) "Land treatment facility" means a facility or part 
of a facility at which hazardous waste is applied onto or in
corporated into the soil surface; such facilities are disposal 
facilities if the waste will remain after closure. 

(38) "Leachate" means any liquid, including any suspended 
components in the liquid, that has percolated through or 
drained from hazardous waste. 

(39) "Liner" means a continuous layer of natural or man
made materials, beneath or on the sides of a surface impound
ment, landfill, or landfill cell, which restricts the downward 
or lateral escape of hazardous waste, hazardous waste constitu
ents, or leachate. 

(40) "Manifest" means the shipping document originated 
and signed by the generator which contains the information re
quired by ARM 16.44.405 through 16.44.408. 

(41) "Manifest document number" means the serially in
creaBing number assigned to the manifest by the generator for 
recording and reporting purposes. 

(42) "Mining overburden returned to the mine site" means 
any material overlying an economic mineral deposit which is 
removed to gain access to that deposit and is then used for 
reclamalion of a surface mine. 

(43) "Movement" means that hazardous wo.stc l:rilns;oo"'tecu 
to a facility in an individual vehicle. 

(44) "New hazardous waste management facility" or "new 
fa~ility" means a facility which began operation or for which 
construction commenced after November 1, 1980. (Sec also 
"existing hazardous waste management facilily.") 

!~R Notice No. 16-2-152 16-8/28/80 
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(45) "On-site" means the same or geographically con
tiguous property which may be divided by public or private 
right-of-way, provided the entrance and exit between the 
properties is at a cross-roads intersection, and access is 
by crossing as opposed to going along, the right-of-way. 
Non-contiguous properties owned by the same person but con
nected by a right-of-way which he controls and to which the 
public does not have access, is also considered on-site 
property. 

(46) "Open burning" means the combustion of any material 
without the following characteristics: 

(a) Control of combustion air to maintain adequate 
temperature for efficient combustion; 

(b) Containment of the combustion-reaction in an en
closed device to provide sufficient residence time and mixing 
for complete combustion; and 

(c) Control of emission of the gaseous combustion pro
ducts. (See also "incineration" and "thermal treatment.") 

(47) "Operator" means the person responsible for the 
overall operation of a facility. 

(48) "Owner" means the person who owns a facility or 
part of a facility. 

(49) "Partial closure" means the closure of a discrete 
part of a facility in accordance with the applicable closure 
requirements of 40 CFR Part 265. For example, partial closure 
may include the closure of a trench, a unit operation, a land
fill cell, or a pit, while other parts of the same facility 
continue in operation or will be placed in operation in the 
future. 

(50) "Personnel" or "facility personnel" means all per
sons who work at, or oversee the operations of, a hazardous 
waste facility, and whose actions or failure to act may result 
in noncompliance with the requirements of 40 CFR Part 265. 

(51) "Pile" means any non-containerized accumulation of 
solid, nonflowing hazardous waste that is used for treatment 
or storage. 

(52) "Point source" means any discernible, confine"':, 
and discrete conveyance, including, but not limited to, any 
pipe, ditch, channel, tunnel, conduit, well, discrete fissure, 
container, rolling stock, concentrated animal feeding opera
tion, or vess0l or other floating craft, from which pollutants 
arc or may be discharged. This term does not includ" rctu.:n 
flows from irrigated agriculture. 
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(53) "Publicly owned treatm~nt works" or "POTW" means 
any d~vice or system used in the treatment (including re
cycling and reclamation) of municipal sewage or industrial 
wastes of a liquid nature which is owned by a "state" or 
"municipality" (as defined by section 502(4) of the clean 
water act amendments of 1977). This definition includes 
sewers, pipes, or other conveyances only if they convey 
wastewater to a POTW providing treatment. 

(54) "RCRA" means the Solid Waste Disposal Act, as 
il.mended by the Resource Conservation and Recovery Act of 1976, 
as amended, 42 U.S.C. section 6901 et ~-

(55) "Representative sample" means a sample of a universe 
or whole (e.g., waste pile, lagoon, groundwater) which can be 
expected to exhibit the average properties of the universe or 
whole. 

(56) "Run-off" means any rainwater, leachate, or other 
liquid that drains over land from any part of a facility. 

(57) "Run-on" means any rainwater, leachate, or other 
liquid that drains over land onto any part of a facility. 

(58) "Saturated zone" or "zone of saturation" means that 
part of the earth's crust in which all voids are filled with 
water. 

(59) "Sludge" means any solid, semi-solid, or liquid 
waste generated from a municipal, commercial, or industrial 
wastewater treatment plant, water supply treatment plan, or 
air pollution control facility exclusive of the treated efflu
ent from a wastewater treatment plant. 

(GO J "Sur,fuc~ in~poundincn·t 11 or 11 ir;.1ponndment" means a 
facility or part of a facility which is a natural topographic 
depression, man-made excavation, or diked area formed primarily 
of earthen materials (although it may be lined with man-made 
materials), which is designed to hold an accumulation of liquid 
wastes or wastes containing free liquids, and which is not an 
injection well. Examples of surface impoundments are holding, 
storage, setlling, and aeration pits, ponds, and lagoons. 

(61) "Tank" means a stationary device, designed to con
tain an accumulation of hazardous waste, which is constructed 
pri,~1;1rily of non-earthen materials (e.g., wood, concrete, 
steel, plastic) which provide structural support. 

(62) "Thermal treatment" means the treatment of hazardous 
wdsle in a device which uses elevated temperaLures as the 
pri~MrJ n~~na to change the chemical, physical, or biological 
character or composition of the hazardous wasle. Exil.nvles of 
thermal treatment processes are incineration, molten salt, 
pyrolysis, calcination, wet air oxidation, and microwave dis
charlJe. (Sec also "incinerator" and "open burning.") 
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(63) "TotQlly enclosed treatment facility" means a 
facility for the treatment of hazardous waste which is directly 
connected to an industrial production process and which is 
constructed and operated in a manner which prevents the re
lease of any hazardous waste or any constituent thereof into 
the environment during treatment. An example is a pipe in 
which waste acid is neutralized. 

(64) "Transporter" means a person engaged in the off
site transportation of hazardous waste. 

(65) "Underground injection" means the subsurface em
placement of fluids through a bcr·ed, drilled, or driven well; 
or through a dug well, where the depth of the dug well is 
greater than the largest surface dimension. (See also "in
jection well.") 

(66) "Unsaturated zone?" or "zone of aeration" means the 
zone between the land surface and the water table. 

(67) "United States" means the 50 states, the District 
of Columbia, the Commonwealth of Puerto Rico, the U.S. Virgin 
Islands, Guam, American Samoa, and the Commonwealth of the 
Northern Marina Islands. 

(68) "Water (bulk shipment)" means the bulk transporta
tion of hazardous waste which is loaded or carried on board a 
vessel without containers or labels. 

(69) "Well" means any shaft or pit dug or bored into the 
earth, generally of a cylindrical form, and often walled with 
bricks or tubing to prevent the earth from caving in. 

(70) "Well injection": (See "underground injection.") 
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Sub-Chapter 3 

Identification and Listing of Hazardous Waste 

16.44.201 POLICY This sub-chapter identifies only some 
of the mater~als which are hazardous wastes under the act and 
this chapter. A material which is not a hazardous waste 
identified in this sub-chapter is still a hazardous waste for 
purposes of the act if, in the case of section 75-10-205, MCA, 
the department has reason to believe that the material may be 
a hazardous waste within the meaning of section 75-10-203 1 MCA. 

16.44.302 DEFINITION OF WASTE A waste is any qarbage, 
refuse, sludqe or any other waste-material which is not ex
cluded under ARM 16.44.304. An "other waste material" is any 
solid, liquid, semi-solid or contained gaseous material, re
sultinq from industrial, commercial, mining or agricultural 
operations, or from community activities which: 

(1) is discarded or is being accumulated, stored or 
physically, chemically or bioloqically treated prior to being 
discarded; 

(2) has served its original intended use and sometimes 
is discarded; or 

(3) is a manufacturinq or mining byproduct and sometimes 
is discarded. 

(a) A material is "discarded" if it is not used, reused, 
reclaimed or recycled and is abandoned by being: 

(i) disposed of; 
(ii) burned or incinerated, except where the material is 

being burned as a fuel for the purposes of recovering usable 
enerqy; or 

(iii) physically, chemicGlly or biologically treated, 
other than burned or incinerated, in lieu of or prior to being 
disposed of. 

(b) A "manufacturing or mining byproduct" is a material 
that is not one of the primary products of a particular manu
facturing or mining operation, is a secondary and incidental 
product bf the parLicular operation, and would not bo solely 
and sep2r~tely mant1factur2d or minc2 by the particul~r Jnanu~ 
facturing or mining operation. T6e term does not include an 
intermediate manufacturing or mining product which results 
from one of the steps in a manufacturing or mining process 
and is typically processed through the next step of the pro
cess within a short time. 
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16.44.303 DEFINITION OF HAZARDOUS WASTE (1) A waste, 
as defined in ARM 16.44.302, is a hazardous waste if: 

la) it is not excluded from regulation as a hazardous 
waste under ARM 16.44.304(1); and 

(b) it meets any of the following criteria: 
(i) it is listed in ARM 16.44.330 through 16.44.333, 
(ii) it is a mixture of any waste and one or more hazard

ous wastes listed in ARM 16.44.330 through 16.44.333, 
(iii) it exhibits any of the characteristics of hazardous 

waste identified in ARM 16.44.320 through 16.44.324. 
(2) A waste which is not excluded from regulation under 

ARM 16.44.304(1) becomes a hazardous waste when any of the 
following events occur: 

(a) In the case of a waste listed in ARM 16.44. 330 
through 16.44.333, when the waste first meets the listing 
description set forth in ARM 16.44.330 through 16.44.333. 

(b) In the case of a mixture of any waste and one or 
more listed hazardous wastes, when a hazardous waste listed 
in ARM 16.44.330 through 16.44.333 is first added to the waste. 

(c) In the case of any other waste, including a waste 
mixture, when the waste exhibits any of the characteristics 
identified in ARM 16.44.320 through 16,44.324. 

(3) Unless and until it meets the criteria of ARM 
16.44.303(4), a hazardous waste will remain a hazardous 
waste. Any waste generated from the treatment, storage or 
disposal of a hazardous waste, including any sludge, spill 
residue, ash, emission control dust or leachate, but not in
cluding precipitation run-off, is a hazardous waste. 

(4) Any waste descriued in ARM 16.44,303(3) is not a 
hazardous waste if: 

(a) it does not exhibit any of the characteristics of 
hazardous waste identified in ARM 16.44.320 through 16.44.324; 
and 

(b) ii it ls a wdste ge1".:rated from the treatml'nt, stor.ccge 
or disposal of a hazardo~s waste listed in ARM 16.44.331 
through 16.44.333, it docs not meet any of the criteria in 
AR!-1 16.44.311. 

16.44.304 EXCLUSIONS 
not h::lZcirdOUS wu.s tCs:-··--- · 

(l) The following materials are 

(ci) household waste, including household waste that has 
been collected, transported, stored, treated, disposed of, 
recovered such as refuse-derived fuel, or reused. ''Household 
Wilstc" moans any wQsto material, including g<1rbac1e, trash and 
HC!nitary wastes in septic tanks, derived from households in
r;luclinq single ilnd multiple residences, hotels and motels. 

(b) wastes generated by either of the following and which 
are returned to the soil as fertilizers: 

(i) the growing and harvesting of agricultural crops; or 
(l i) the raising of animals including animal manure. 
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(c) mining overburden returned to the mine site. 
(d) fly ash waste, bottom ash waste, slag waste, and 

flue gas emission control waste generated primarily from the 
combustion of coal or other fossil fuels. 

(e) drilling fluids, produced waters, and other wastes 
associated with the exploration, development, or production 
of crude oil, natural gas or geothermal energy. 

(2} The following materials are not wastes for the pur
poses of this chapter but may be subject to regulation under 
the provisions of ARM Title 16, Chapter 14: 

(a) Domestic sewage and any mixture of domestic sewage 
and other wastes that passes through a sewer system to a 
publicly owned treatment works for treatment. Domestic sewage 
means untreated sanitary wastes that pass through a sewer · 
system. 

(b) Industrial wastewater discharges that are point source 
discharges subject to regulation under Title 75, Chapter 5, MCA, 
and rules implementing that chapter. 

(c) Irrigation return flows. 
(d) source, special nuclear or byproduct material as de

fined by Title 75, Chapter 3, MCA, and rules implementing that 
chapter. 

(e) Materials subjected to in-situ mining techniques 
which are not removed from the ground as part of the extrac
tion process. 

16. 44.305 SPECIAL REQUIREMEN'l'S FOR HAZARDOUS WASTE 
GENEM'fEBBYSMi\LL"QliANTIT'TGENERATORS-rrfExcep:Cas-othcr
wise provided in this rule, if a person generates in a calendar 
month a total of less than 1000 kilograms of hazardous wastes, 
those wastes are not subject to regulation under sub-chapters 
4, 5, and 6 of this chapter. 

(2) If a person whose waste has been excluded from regu
lation under subsection (l) of this rule accumulates haz~rdous 
wastes in quantities greater than 1000 kilograms, those accumu
lated wastes are subject to regulation under sub-chapters 4, 5, 
and 6 of this chapter. 

(3) If a person generates in a calendar month or accunru
latcs at any time any of the following hazardous wastes in 
quantities greater than set forth below, those wastes are su~
ject to rcgulatio11 under sub-cl1aptcrs 4, 5, and 6 of tltis 
chapter: 

(a) One kilogram of any corrunercial product or m<Jnufaetur
ing chemical intermediate having the generi.: name listed in 
ARM 16.44.333(5); 

(b) One kilogram of 
chemical product or ma.1. 
if it met specifications, 
in ARM 16.44.333(5); 
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(c) Any containers identified in ARl'l 16.44.333(3) that 
_ ·- ~~~~ ?O Jit0~c i.n c~rncit~-; 

(d) 10 kilograms of inner liners from containers identi
fied under ARM 16.44.333(3); 

(c) 100 kilograms of any residue or contaminaled soil, 
water or other debris resulting from the cleanup of a spill, 
into or on any land, of any con@arcial chemical product or 
manufacturing chemical intermediate having the generic name 
listed in ARM 16.44.333(5). 

(4) In order for hazardous waste to be excluded from 
regulation under this rule, the generator must comply with 
AIU1 lfi.44.402. He must-. also <:>it.her t.r<:oflt or disnose of the 
waste in an on-site facility, or ensure delivery to an off
site treatment, storage or disposal facility, either of which 
is: 

(a) permitted by EPA or licensed by the department pur
suant to this chapter; 

(b) in interim status under sub-chapter 6 of this 
chapter; or 

(c) licensed by the department to manage solid waste 
pursuant to sub-chapter 5, chapter 14. Title 16, ARM. 

{5) Hazardous waste subject to the reduced requirements 
of this rule may be mixed with non-hazardous waste and remain 
subject to these reduced requirements even though the result
ant-mixture exceeds the quantity limitations identified in 
this rule unless the mixture meets any of the characteristics 
of hazardous waste identified in ARM 16.44.320 through ARM 
16.44.324. 

16.44.306 SPECIAL REQUIREMENTS FOR HAZARDOUS WASTE WHICH 
IS USED, REUSED, RECYCLED OR Ri,CLAIMED (1) Except as -other.:-·
wisc provici(id-ln subsection (2)-ofth:ls rule, a hazardous waste 
which meets either of tho following criteria is not subject to 
regulation under sub-chapters 4, 5, and 6 of this chapter until 
such time as the department promulgates rules to the contrary: 

(a) it is being beneficially used or reused or legitim
~Lcly recycled or reclaimed. 

{b) it is being accumulated, stored, or physically, 
chemically or biologically treated prior to beneficial use or 
r0~~·~ cr lc3itimat2 r0cvclina or rcclam3tion. 

(2) A hazardous w;ste ;hich is a sludge, or which is 
listed in ARM 16.44.330 through 16.44.333, or which contains 
one or more hazardous wastes listed in AR'1 16.44.330 through 
16.44.333; and which is transported or stored prior to being 
used, reused, recycled or reclaimed is subject to the require
montH of sub-chapters 4 and 5 of this chapter and subparts A, 
ll, C, D, E, G, JT, I, J 1 and L of Part 265, Title 40, CFH, and 
any sub,~c·quen L amencir,lents therRto, with rRspect to such trans
portation or storage 
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Rules 16.44.307 through 16.44.309 reserved 

16.44.310 CRITERIA FOR IDENTIFYING THE CHARACTERISTICS 
OF HAZARDOUS WASTE (1) The department may identify and de 
£me-a characteristic of a hazardous waste in ARM 16.44.320 
through 16.44.324 only upon determining that: 

(a) a waste that exhibits the characteristic may cause 
or contribute to an increase in mortality or an increase in 
serious illness, taking into account the toxicity of the waste, 
its persistence and degradability in nature, its potential for 
assimilation or concentration in tissue, and other factors 
that may otherwise cause or contribute to adverse acute or 
chronic effects on the health of persons or other living 
organisms; and 

(b) the chracteristic can be measured by an available 
standardized test method which is reasonably within the capa
bility of generators of waste or private sector laboratories 
that are available to serve generators of waste; or reasonably 
detected by generators of waste through their knowledge of 
their waste. 

16.44.311 CRITERIA FOR LISTING HAZARDOUS WASTE (1) The 
department may l~st a waste as a hazardous waste only upon de
termining that the waste meets one of the following criteria: 

(a) It exhibits any of the characteristics of hazardous 
waste identified in ARM 16.44.320 through 16.44.324. 

(b) It has been found to be fatal to humans in low doses 
or, in the absence of data on human toxicity, it has been 
shown in studies to have an oral LD SO toxicity (rat) of less 
than 50 milligrams per kilogram, an inhalation LC SO toxicity 
(rat) of less than 2 milligrams per liter, or a dermal LD 50 
toxicity (rabbit) of less than 200 milligrams per kilogram or 
is otherwise capable of causing or contributing to an increase 
in serious illness. 

(i) Waste listed in accordance with the criteria in sub
section (1) (b) of this rule will be designated acute hazardous 
waste. 

(c) It contains any of the toxic constituents listed in 
l\RM 16.44.358 unless, after considering any of the following 
factors, the department concludes that the waste is not capable 
of posing a substantial present or polcntial hazard to human 
health or the environment when improperly treated, stored, 
transported or disposed of, or otherwise managed: 

(i) tho natuce of the toxicity presented by the constitu-
ent. 

(ii) the concentration of the constituent in the waste. 
(iii) th~ potential of the constituent or any toxic degra

dation product of the constituent to migrate from the waste 
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into the environment under the types of improper management 
considered in subsection (1) (c) (vii) of this rule. 

(iv) the persistence of the constituent or any toxic 
degradation product of the constituent. 

lvl the potential for the constituent or any toxic 
degradation product of the constituent to degrade into non
harmful constituents and the rate of deqradation. 

(vi) the degree to which the constituent or any degrada
tion product of the constituent bioaccumulates in ecosystems. 

(vii) the plausible types of improper management to which 
the waste could be subjected. 

(viii) the quantities of the waste generated at individ
ual generation sites or on a regional or national basis. 

(ix) the nature and severity of the human health and 
enviornmental damage that has occurred as a result of the 
improper management of wastes containing the constituent. 

(x) action taken by other governmental agencies or regu
latory programs based on the health or environmental hazard 
posed by the waste or waste constituent. 

(xi) such other factors as may be appropriate. 
(A) Wastes listed in accordance with subsection (1) (c) 

of this rule will be designated toxic wastes. 
(2) The department may list classes or types of waste 

as hazardous waste if it has reason to believe that individual 
wastes, within the class or type of waste, typically or fre
quently are hazardous under the definition of hazardous waste 
in section 75-10-203, MCA. 

(3) The department will use the criteria for listing 
specified in this rule to establsih the exclusion limits 
referred to in ARM 16.44.305(3). 

16.44.320 CHARJ\CTERISTICS OF HAZARDOUS WASTE -- GENERAL 
(l) A waste, as defineci-rri"JIRM"l6. 44. 302-;~-whicEis-not 

excluded from regulation as a hazardous waste under ARM 
16.44.304(1), is a hazardous waste if it exhibits any of the 
characteristics identified in ARM 16.44.321 through ARM 
16.44.324. 

(2) A hazardous waste which is identified by a charac
teristic in this still-chapter, but is not listed i1S u huzarctous 
waste in ARM 16.~4.330 through 16.44.333, i.s assigned the EP/1 
hazardous waste number set forth ir1 the respectiv~ charact~J~
istic in ARH 16.44.321 through 16.44.324. This number must 
be used in complying with requirements of this chapter. 

(3) For purposes of ARM 16.44.320 through 16.44.324, 
the department will consider a sample obtained using any of 
the applicable sampling methods specified in 1\Rl'\ 16.44. 351 
to be a representative Sdmple. 
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16. 44.321 CHARACTERIS'riC OF IGNITABILITY (l) A w<>ste 
exhibits the characterlstic of lgnltabili~if a representa
tive sample of the waste has any of the following properties: 

(a) It is a liquid, other than an aqueous solution con
taining less than 24 percent alcohol by volume, and has a 
flash point less than 60"C. (140"F.), as determined by a 
Pensky-Martens closed cup tester, using the test method 
specified in ASTM Standard D-93-79, or a Setaflash closed 
cup tester, using the test method specified in ASTM Standard 
D-3278-78. 

(b) It is not a liquid and is capable, under standard 
temperature and pressure, of causing fire through friction, 
absorption of moisture or spontaneous chemical changes and, 
when ignited, burns so vigorously and persistently that it 
creates a hazard. 

(c) It is an ignitable compressed gas as defined in 
49 CFR 173.300 and any subsequent amendments thereto and as 
determined by the test methods described in that regulation. 

(d) It is an oxidizer as defined in 49 CFR 173.151 and 
any su sequent amendments thereto. 

(2) A waste that exhibits the characteristic of ignita
bility, but is not listed as a hazardous waste in ARM 
16.44.330 through ARM 16.44.333, has the EPA hazardous waste 
number of DOOl. 

16.44.322 CHARACTERISTIC OF CORROSIVITY (l) A waste 
exhibits the characteristic of corrosivity if a representa
tive sample of the waste has either of the following proper
tics: 

(a) It is aqueous and has a pi! less than or equal to 2 
or greater than or equal to 12.5, as determined by a pH meter 
using the test method specified in the "Test Methods for the 
Evaluation of Solid Waste, Physical/Chemical Methods." 

(b) It is a liquid and corrodes steel (SAE 1020) at a 
rate greater than 6.35 mm (0.250 inch) per year at a test 
temperature of 55"C. (130" F.) as determined by the test 
method specified in NACE (National Association of Corrosion 
Enyincers) Standard TM-01-69 as standardized in '"Test Methods 
for the Evaluation of Solid Waste, Physical/Chemical Methods." 

(2) A waste that exhibits the characteristic of corros
ivi.'-'J, but is not liste:d as a hazardous waste in AH!1 
16.44.330 through 16.44.333, has the EPA hazardous waste 
nurnLcr of D002. 
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16.44.323 CHARACTERISTIC OF REACTIVITY (1) A waste 
0xhibits-the-characterTsticof reactiv"lty IT a representa
tive sample of the waste has any of the following properties: 

(a) It is normally unstable and readily undergoes 
violent change without detonating. 

(b) It reacts violently with water. 
(c) It forms potentially explosive mixtures with water. 
(d) When mixed with water, it generates toxic gases, 

vapors or fumes in a quantity sufficient to present a danger 
to human health or the environment. 

(e) It is a cyanide or sulfide bearing waste which, 
when exposed to pH conditions between 2 and 12.5, can generate 
toxic gases, vapors or fumes in a quantity sufficient to pre
sent a danger to human health or the environment. 

(f) It is capable of detonation or explosive reaction 
if it is subjected to a strong initiating source or if heated 
under confinement. 

(g) It is readily capable of detonation or explosive 
decomposition or reaction at ~tondard temperature and pressure. 

(h) It is a forbidden explosive as defined in 49 CFR 
173.51, or a Class A explosive as defined in 49 CFR 173.53, or 
a Class B explosive as defined in 49 CFR 173.88 and any subse
quent amendments thereto. 

(2) A waste that exhibits the characteristic of reac
ti·vity, l;ut is not listed as a hazardous v;aste in ARM 
16.44.330 through 16.44.333, has the EPA hazardous waste 
number of D003. 

16.44.324 CHARACTERISTIC OF EP TOXICITY (1) A waste 
exhiblts the characteristic of EP toxicity if, using the test 
methods described in ARM 16.44.352, the extract from a repre
sentative sample of the waste contains any of the contaminants 
listed in Table I at a concentration equal to or greater than 
the respective value given in that table. Where the waste 
contains less than 0.5 percent filterable solids, the waste 
itself, after filtering, is considered to be the extract for 
the purposes of this rule. 

(2) A waste that exhibits the characteristic of EP 
toxicity, but is not listed as a hazardous WQStc in ARM 
16.44.330 through 16.44.333, has the EPA ha~ilrdou3 waste 
number specified in Table I which corresponds to the toxic 
contaminant causing it to be hazardous. 

TABLE I on next page 
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Rules 16.44.325 through 16.44.329 reserved 

16.44.330 LISTS OF lffiZARDOUS WASTES -- GENERAL (1) 
waste is a hazardous waste if it is listed in ARM 16.44.331 
through 16.44.333. 

(2) The basis for listing the classes or types of 
wastes listed in ARM 16.44.331 through 16.44.333 will be 
indicated by employing one or more of the following hazard 
codes: 

(a) Ignitable waste----------------------(1) 
Corrosive waste----------------------(C) 
Reactive Waste-----------------------(R) 
EP Toxic Waste-----------------------(E) 
Acute Hazardous Waste----------------(H) 
Toxic Waste--------------------------(T) 

(b) ARM 16.44.357 identifies the constituent which 
caused the waste to be listed as an EP toxic waste (E) or 
toxic waste (T) in ARM 16.44.331 and 16.44.332. 

A 

(3) Each hazardous waste listed in ARM 16.44.331 through 
16.44.333 is assigned an EPA hazardous waste number which pre
cedes the name of the waste. This number must be used in com
plying with the requirements of this chapter. 

16.44.331 HAZARDOUS WASTE FROM NONSPECIFIC SOURCES For 
the purposes of this chapter, the department adopts as tiazard
ous wastes those hazardous wastes from nonspecific sources 
listed in 40 CFR 261.31 and any subsequent amendments thereto. 

16.44.332 HAZARDOUS WASTE FROM SPECIFIC SOURCES For the 
purposes of this chapter, the dq:::artmentadopts as hazardous 
wastes those hazardous wastes from specific sources listed in 
40 CFR 261.32 and any subsequent amendments thereto. 

10.44.333 DISCARDED COMMEHCIAL CHEMICAL PRODUCTS, OFF
ST':-:CT"f:C.~rff(l~j SP~~:Cf:ss; co~;r~~.YINERS, AN6 ··s-p·ILL REsro0E~S--T·fiERt_~f)F 
·~---- -···rrE€? fOlTOwTOgiDatcrL-1-fS- or·l,~fems -are hazardous wi.stcS -If' 
and wh~n they arc discarded or intended to be discarded: 

(1) Any commercial chemical product, or manufacturing 
cheJnical intermediate having the generic name listed in sub
sections (5) or (G) of Lhis rule. 

(2) Any off-specification commercial chemical product 
or mo.nufu.ctUJ~lny chemical intermediate which; if it mel 
SpPci.fications, would have the 'Jcneric n,~mo listed in sub
~-,···r~!·iu:-J~. (~"") o: ((i\ or- this rule. 
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(3) Any container or inner liner removed from a container 
thJt has been used to hold any comJ1ercial chemical product or 
manufacturing chemical intermediate having the generic name 
listed in subsection (5) of this rule, unless: 

(a) the container or inner liner has been triple rinsed 
using a solvent capable of removing the commercial chemical 
product or manufacturing chemical intermediate; 

(b) the container or inner liner has been cleaned by 
another method that has been shown in the scientific litera
ture, or by tests conducted by the generator, to achieve 
equivalent removal; or 

(r) in tlw case of a container, the inner linc>r thilt. 
prevented contact of the commercial chemical product or manu
facturing chemical intermediate with the container, has been 
removed. 

(4) Any residue or contaminated soil, water or other 
debris resulting from the cleanup of a spill, into or on any 
land, of any commercial chemical product or manufacturing 
chemical intermediate having the generic name listed in sub
sections (5) or (6) of this rule. 

(5) The commercial chemical products or manufacturing 
chemical intermediates, referred to in subsections (1) through 
(4) of this rule are identified as acute hazardous wastes (H) 
and are subject to the small quantity exclusion defined in ARM 
16.44.305(3). These wastes and their corresponding EPA hazard
ous waste numbers are those wastes listed in 40 CFR 261.33(e) 
and any subsequent amendment thereto. 

(6) The commercial chemical products or manufacturing 
chemical intermediates, referred to in subsections (l), (2), 
and (4) of this rule are identified as toxic wastes (T) un
less otherwise designated and are subject to the small quantity 
exclusion defined in AHM 16. 44.305 (l) and (2). 'l'hese wastes 
and their corresponding EPA hazardous waste numbers are those 
wastes listed in 40 CFR 261.33(f) and any subsequent amend
ments thereto. 

Rules 16.44.334 through 16.44.350 reserved 

16. 44. 351 REPRESI::NTATIVE Sl\~~I'LING ~1ETHODS The,> <l,:,; .. <.o: c.-
ment adopts-aslts representat:lve_s_ilmpling rrictiiods those 
representative sampling methods described in Title 40 of the 
Code of Federal Regulations, Part 261, Appendix I, and any 
subsequent amendments thereto. 
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16.44.352 EP TOXICITY TEST PROCEDURES The department 
adopts-as· its -EP toxici. ty test procedures those EP toxicity 
test procedures described in Title 40 of the Code of Federal 
Regulations, Part 261, Appendix II and any subsequent amend
ments thereto. 

16.44.353 CHEMICAL ANALYSIS TEST METHODS The depart
ment adopts as its ChGmical analy-sis test methods those 
chemical analysis test methods described in Title 40 of the 
Code of Federal Regulations, Part 261, Appendix III and any 
subsequent amendments thereto. 

Rules 16.44.354 through 16.44.356 reserved 

_i6.44.3~BASIS FOR LISTING The basis for listing 
hazardous waste for the purposes of this chapter is the basis 
1or listing hazardous wastes contained in Title 40 of the 
Code of Federal Regualtions, Part 261, Appendix VII and any 
subsequent amendments thereto. 

16.44.358 HAZARDOUS CONSTITUENTS The list of hazardous 
constituents for the purposes of this chapter is the list of 
hazardous constituents contained in Title 40 of the Code of 
Federal Regulations, Part 261, Appendix VIII and any subse
quent amendments thereto. 
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Sub-Chapter 4 

Standards Applicable to Generators of Hazardous Waste 

16.44.401 GENERAL PROVISIONS {1) A generator who 
treats, stores, or disposes of hazardous waste on-site must 
only comply with the following sections of this sub-chapter 
with respect to t!0t waste: 

{a) ARM 16.44.402 for determining whether or not he has 
a hazardous waste; 

{b) ARM 16.44.403 for obtaining an EPA identification 
number; 

{c) ARM 16.44.416{3) and {4) for recordkeeping; and, 
if applicable, 

{d) ARM 16.44.430 for farmers. 
{2) Any person who imports hazardous wastes into Montana 

from a foreign country must comply with the standards applica
ble to generators established in this sub-chapter. 

{3) A farmer who generates waste pesticides which are 
hazardous waste and who complies with all of the requirements 
of ARM 16.44.430 is not required to comply with other stand
ards in this sub-chapter or sub-chapter 6 of this chapter 
with respect to such pesticides. 

{4) A person who generates a hazardous waste as defined 
by sub-chapter (3) of this chapter is subject to the penalties 
provided in the act if hP does not comply with the require
ments of this sub-chapter. 

16. 44.402 HAZARDOUS WAS'rE DETERMINATION A person who 
generates a waste, as defined in ARM 16.44.302, must deter
mine if that waste is a hazardous waste using the following 
method: 

(1) He should first determine if the waste is excluded 
from regulation under ARM 16.44.304 and 16.44.305. 

(2) He must then determine if the waste is listed as a 
hazardous waste in ARM 16.44.330 through 16.44.333. 

(3) If the waste is not listed as a hazardous waste in 
A;~ 16.44.330 through 16.44.333,he must determine whether 
the waste is identified in ARM 16.44.320 through 16.44.324 
by ciUwr: 

(~) testi~g the wasta according to the methods set 
forlh in ARH 16.44.320 through 16.44.324; or 

(b) applying knowledge of the hazard characteristic of 
the wastP in light of the materials or the processes used. 
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16.44.403 EPA IDENTIFICATION NUMBERS (1) A generator 
must not treat, store, dispose of, transport, or offer for 
transportation hazardous waste without having received an 
EPA identification number from the department or EPA. 

(2) A generator who has not received an EPA identifica
tion number may obtain one by applying to the department. 
Upon receiving the request, the department will assign an 
EPA identification number to the generator. 

(3) A generator must not offer his hazardous waste to 
transporters or to treatment, storage, or disposal facili
ties that have not received an EPA identification number. 

Rule 16.44.404 reserved 

16.44.405 MANIFEST GENERAL REQUIREMENTS (1) A gener
ator who transports, or offers for transportation, hazardous 
waste for off-site treatment, storage or disposal must pre
pare a manifest before transporting the waste off-site. 

(2) A generator must designate on the manifest one 
facility which is permitted to handle the waste described on 
the manifest. 

(3) A generator may also designate on the manifest one 
alternate facility which is permitted to handle his waste in 
the event an emergency prevents delivery of the waste to the 
primary designated facility. 

(4) If the transporter is unable to deliver the hazard
ous waste to the designated facility or the alternate facility, 
the generator must either designate another facility or in
struct the transporter to return the waste. 

16.44.406 REQUIRED INFORMATION ON MANIFEST (1) The 
manifest must contain all of the foffowing.In:!'ormation: 

(a) a manifest document number; 
(b) the generator's name, mailing address, telephone 

number, and EPA identification number; 
(c) the name and EPA identification number of each 

transporter; 
(d) the name, address and EPA identif icu.tion number 

of the designated facility and an alternate facility, if any; 
(e) the description of the waste as required by the 

U.S. Department of Transportation in 49 CFR 172.101, 172.202, 
172.203, and any subsequent amendments thereto; and 

(f) the total quantity of each hazardous waste by units 
of weight or volume, ;:md the type and number of container,; 
as loaded inlo or onto lhe transport vehicle. 
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(2) The following certification must appear on the 
manifest: "This is to certify that the above-named materials 
arc properly classified, described, packaged, marked, and 
labeled and are in proper condition for transportation ac
cording to the applicable regulations of the Department of 
Transportation and EPA." 

16.44.407 MANIFEST COPIES The manifest consists of at 
least the number of copies which will provide the generator, 
each transporter, and the owner or operator of the designated 
facility with one copy each for their records and another 
copy to be returned to the generator. 

16.44.408 USE OF MANIFEST (1) The generator must sign 
the manifest cert~ciation by hand; obtain the handwritten 
signature of the initial transporter and date of acceptance 
on the manifest; and retain one copy in accordance with ARM 
16.44.416(1}. 

(2} The generator must give the transporter the remain
ing copies of the manifest. 

(3) For shipment of hazardous waste solely by railroad 
or solely by water (bulk shipments only), the generator must 
send 3 copies of the manifest dated and signed in accordance 
with this rule to the owner or operator of the designated 
facility. Copies of the manifest are not required for each 
transporter. 

Rules 16.44.409 through 16.44.414 reserved 

16.44.415 ACCUMULATION TIME (1) A generator may 
accumulate hazardous waste on site without a license for 
90 days or less, provided that: 

(a) All such waste is shipped off-site in 90 days or 
lGss; 

(b) The waste is placed in containers which meet the 
LtunJ&rds of (0 CFR 262.30 and any subsequent amGndments 
th<2rcto, and are managed in accordance with 40 CFR 265.174 
an<l 265.176 and any subsequent amendments thereto, or in 
tilnks, provideJ the generator complies with the requiremGnts 
of Subpart J of 40 CFR, Part 265 except Section 265.193 and 
nny subsequent amendments thereto; 

(c) The date upon which each period of accumulation 
begins is clearly marked and visible for inspection on each 
container; 
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(d) Each container is properly labeled and marked 
according to 40 CFR 262.31 and 262.32 and any subsequent 
nrncndm~nts thereto; and 

(e) The generator complies with the requirements for 
owners or operators in Subparts C and D in 40 CFR, Part 265 
and with 4U CFR 265.16 and any subsequent amendments thereto. 

(2) A generator who accumulates hazardous waste for 
more than 90 days is an operator of a storage facility and 
is subject to the requirements of sub-chapter (6) of this 
chapter. 

16.44.416 RECORDKEEPING (1) A generator must keep a 
copy of each manlfest signed in accordance with ARM 
16.44.408(1) for 3 years or until he receives a signed 
copy from the designated facility which received the waste. 
This signed copy must be retained as a record for at least 
3 years from the date the waste was accepted by the initial 
transporter. 

(2) A generator must keep a copy of each annual report 
and exception report for a period of at least 3 years from 
the due date of the report (March 1). 

(3) A generator must keep records of any test results, 
waste analyses, or other determinations made in accordance 
with ARM 16.44.402 for at least 3 years from the date that 
the waste was last sent to on-site or off-site treatment, 
storage, or disposal. 

(4) The periods of retention referred to in this rule 
:;_·~--- c ::l:··_·_;,.~Gc:-1 .:.u~·::-;~~: :_·;_~ r::-:.:~-.1' r'l· r:i~q th .... ro,-,_:._-~.c·~ cf an'· un-
resolved enforcement action regarding the regulated activity 
or as requested by the department. 

16.44.417 ANNUAL REPOI<TING (1) A generator who ships 
his hazardous waste off site must submit annual reports to 
the department, on forms obtained from the department, no 
later than March 1, for the preceding calendar year. 

(2) Any generator who treats, stores, or disposes of 
hazardous waste on-site must submit an annual report cover
ing those wastes in accordance with the provisions of sub
chapter (6) of this chapter. 

16.44.418 EXCEPTION REPORTING (l) A generator 1-Jho 
does not receJ.ve a copy of the manifest with the handwritten 
signature of the owner or operator of the designated facility 
within 35 days of the date the waste was accepted by the 
initial transporter must contact the transporter and/or the 
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(e) The generator complies with the requirements for 
owners or operators in Subparts C and D in 40 CFR, Part 265 
and with 40 CFR 265.16. 

(2) A generator who accumulates hazardous waste for 
more than 90 days is an operator of a storage facility and 
is subject to the requirements of sub-chapter (6) of this 
chapter. 

16.44.416 RECORDKEEPING (1) A generator must keep a 
copy of each manifest signed --in accordance with ARM 
16.44.408(1) for 3 years or until he receives a signed 
copy from the designated facility which received the wast·e. 
This signed copy must be retained as a record for at least 
3 years from the date the waste was accepted by the initial 
transporter. 

(2) A generator must keep a copy of each annual report 
and exception report for a period of at least 3 years from 
the due date of the report (March 1) _ 

(3) A generator must keep records of any test results, 
waste analyses, or other determinations made in accordance 
with ARM 16.44.402 for at least 3 years from the date that 
the waste was last sent to on-site or off-site treatment, 
storage, or disposal. 

(4) The periods of retention referred to in this rule 
are extended automatically during the course of any un
resolved enforcement action regarding the regulated activity 
or as requested by the department. 

16.44.417 ANNUAL REPORTING (1) A generator who ships 
his hazardous waste off-site must submit annual reports to 
the department, on forms obtained from the department, no 
later than March 1, for the preceding calendar year. 

(2) Any generator who treats, stores, or disposes of 
hazardous waste on-site must submit an annual report cover
ing those wastes in accordance with the provisions of sub
ch~pter (6) of this chapter. 

16. 44.418 EXCEPTION l\EPOR'l'ING (1) A generato.r who 
dct.::s rlC-Jt rCCeiv0dCOp·~~O-~hc;~ rnu-illfcst with the ha.ndv .. TitL~n 
s.ignature of the owner or opera tot· of the designated faci 1 i ty 
within 35 days of the date the waste was accepted by the 
initial transporter must contact the transporter <:lDd/ur the 
owner or operator of the designated facility to determine 
thE! status of the hazardous waste. 

( 2) II ')enerator mns t suL: ·' e· ctn "xcept.i on report to thP 
department if he has not receivPd a copy of the manifest 
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owner or operator of the designated facility to determine 
the status of the hazardous waste. 

(2) A generator must submit an exception report to the 
department if he has not received a copy of the manifest 
with the handwritten signature of the owner or operator of 
the designated facility within 45 days of the date the waste 
was accepted by the initial transporter. The exception re
port must include: 

(a) a legible copy of the manifest for which the gener
ator does not have confirmation of delivery; and 

(b) a cover letter signed by the generator or his 
authorized agent explaining the efforts taken to locate the 
hazardous waste and the results of those efforts. 

Rules 16.44.419 through 16.44.424 reserved 

16.44.425 INTERNATIONAL SHIPMENTS Any person who ex
ports a hazardous waste from Montana to a foreign country 
or imports hazardous waste from a foreign country into 
Montana must comply with the provisions of 40 CFR 262.50 and 
any subsequent amendments thereto. 

Rules 16.44.426 through 16.44.429 reserved 

16.44.430 FARMERS A farmer disposing of waste pesti- -
cidcs -tromhTs- own use which are hazardous wastes is not re
quired to comply with the standards in this sub-chapter or 
the standards contained in 40 CFR, Parts 122, 264 or 265 and 
anv subsequent amendments thereto for those wastes provide~ 
he triple rinses each emptied pesticide container in accord
ance with ARM 16.44.333(3) and disposes of the pesticide 
residues on his own farm in a manner consistent with the 
disposal instructions on the pesticide label. 
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Sub-Chapter 5 

Standards Applicable to Transporters of 
Hazardous Waste 

16.44.501 GENERAL PROVISIONS (1) The rules in thi>i 
sub-chapter do not apply to on-site transportation of hazard
ous waste by generators or by owners or operators of per
mitted hazardous waste management facilities. 

(2) A transporter of hazardous waste must also comply 
with sub-chapter 4 of this chapter if he transports hazardous 
waste into Montana from a foreign country or mixes hazardous 
wastes of different DOT shipping descriptions by placing them 
into a single container. 

16.44.502 EPA IDENTIFICATION NUMBER A transporter may 
not transport hazardous wastes without--having received an 
EPA identification number from the department or EPA. A 
transporter who has not received an EPA identification number 
may obtain one by applying to the department. Upon receiving 
the request, the department will assign an EPA identification 
number to the transporter. 

Rules 16.44.503 and 16.44.504 reserved 

16.44.505 MANIFEST SYSTEM (1) A transporter may not 
accept hazardous waste from a generator unless it is accom
panied by a manifest, signed by the generator in accordance 
with sub-chapter 4 of this chapter. 

(2) Before transporting the hazardous waste, the trans
porter must sign and date the manifest acknowledging accept
ance of the hazardous waste from the generator. The trans
porter must return a signed copy to the generator before 
leaving the generator's property. 

(3) The transporter must ensure that the manifest 
accompanies the hazardous waste. 

(4) A transporter who delivers a hazardous wast~ to 
another transport~r or to the designated facility must: 

(a) obtain the date of delivery and tho handwritten 
signature of that transporter or of tho owner or operator of 
the designated facility on the manifest; 

(b) retain one copy of the manifest in accorddnce with 
ARM 16.44.508; and 

(c) give the remaining copies of the manifesl to the 
accepting transporter or designated facility. 
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(5) The requirements of subsections (3) and (4) of this 
rule do not apply to rail or water (bulk shipment) trans
porters i.f: 

(a) the hazardous waste is delivered by rail or by bulk 
shipment water to the designated facility; 

(h) a shipping paper containing all the information re
quired on the manifest, excluding the EPA identification num
bers, generator certification, and signatures, accompanies the 
hazardous waste; 

(c) the delivery transporter obtains the date of delivery 
and handwritten signature of the owner or operator of the 
designated facility on either the manifest or the shipping 
palJel·; 

(d) the person delivering the hazardous waste to the 
initial rail or water (bulk shipment) transporter obtains the 
date of delivery and signature of the rail or water (bulk 
shipment) transporter on the manifest and forwards it to the 
designated facility; and 

(e) a copy of the shipping paper or manifest is retained 
by each rail or water (bulk shipment) transporter in accord
ance with ARM 16.44.508. 

(6) Transporters who transport hazardous waste out of 
Montana to a foreign country must indicate on the manifest 
the date the hazardous waste left the United States; sign 
the manifest and retain one copy in accordance with ARM 
16.44.508(3); and return a signed copy of the manifest to the 
gc>nerator. 

16.44.506 COMPLIANCE WITH MANIFEST (l) The transporter 
shulld~;liver the entire quantity -Ofhazardous waste which he 
h~s accepted from a generator or a transporter to: 

(a) the designated facility listed on the manifest; 
(b) the alternate designated facility, if the hazardous 

w~sLc cilnnot be delivered to the designated facility because 
an cmcrycncy prevents delivery; 

(c) the next designated tranpsorter; or 
(d) tho site in the foreign country designated by the 

~J('JlC'rotor. 

(2) If the lmzal·dous waste cannot be delivered in ac
cv:c!,::~:c;::> •,.;ith ~->1.1~ :_::~~ction (l) of this rule, the trcnsporter 
mu~l contact lhe generator for further directions and must 
revise the milnifcst according to the generator's instruc
tions. 

Rule 16.44.507 reserved 
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16.44.508 RECORDKEEPING (1) A transporter of hazard
ous waste shall keep a copy of the manifest signed by the 
generator, himself, and the next designated transporter or 
the owner or operator of the designated facility for a period 
of 3 years from the date the hazardous waste was accepted by 
the initial transporter. 

(2) For shipments delivered to the designated facility 
by rail or water (bulk shipment), each rail or water (bulk 
shipment) transporter must retain a copy of a shipping paper 
containing all the information required in ARM 16.44.505(5) (b) 
for a period of 3 years from the date the hazardous waste was 
accepted by the initial transporter. 

(3) A transporter who transports hazardous waste from 
Hontana to a foreign country must keep a copy of the manifest 
indicating that the hazardous waste left the United States for 
a period of 3 years from the date the hazardous waste was 
accepted by the initial transporter. 

(4) The periods of retention referred to in this rule 
are extended automatically during the course of any unresolved 
enforcement action regarding the regulated activity or as re
quested by the department. 

Rules 16.44.509 and 16.44.510 reserved 

16.44.511 HAZARDOUS WASTE DISCHARGES -- IMMEDIATE ACTION 
(1) In the event of a diicharge of hazardous waste 

during transportation, the transporter must take appropriate 
immediate action to protect human health and the environment. 

(2) If a discharge of hazardous waste occurs during 
transportation and the der~~nt or a local government offi
cial, acting within the scope of his official responsibilities, 
determines that imm8diate removal of the waste is necessary 
to protect human health or the environment, the department or 
local government official may authorize the removal of the 
waste by transporters who do not have EPA identification num
bers and without the preparation of a manifest. 

(3) A transporter who has discharged hazardous waste 
must: 

(a) Give notice. if required by 49 CFR 171.15 and any 
subsequent amendments thereto, to the National Response 
Center (800-42~-8802 or 202-42G-2675); 

(b) Report in writing as required by 49 CPR 171.16 and 
any subsequent amendments thereto to the Director, Office of 
Ilazardous Materials Regulations, Hatcrials Transportation 
Bureau, Department of Transportation, Washington, D.C. 20590; 
and 
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(c) Give notice to the department by immediately con
tacting the Montana hazardous materials emergency response 
system (449-3034). 

(4) A water (bulk shipment) transporter who has dis
charged hazardous waste must give the same notice as required 
bv 33 CFR 153.203 and anv subseauent amendments thereto for 
oil and hazardous substancPs. 

16.44.512 DISCHARGE CLEAN UP A transporter shall clean 
up any hazardous waste discharae that occurs during transpor
tation or take such action as may be required or approved bv 
the denart.ment, so that the hazardous waste discharae no 
longer presents a hazard to human ht'!alth or th<> envirnnm<>nt-
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Sub-Chapter 6 

St.~nd;,rds for Owner::; nnd Op<'r.:oton; of 
Hazardous Waste Treatment, Storage and Disposal Facilities 

16. 44. 601 INTERIM STATUS STANDARDS FOR 0\vNERS AND OPER-
i'.TORS OF HAZARDOUS Wli.S'l'E Tll.EATMENT-;-s'l'bAAGE ANDDISPcisl\r. ___ .. 
f;\_c'JIIffJ}E;--m-An- owner or Opera tor of an--existing 'l'acili ty 
which treats, stores or disposes of hazardous waste must 
comply with the requirements for interim status under Sec
tion 3005(e) of RCRA and 40 CFR l22.22(a) (1) 1 und, until 
final disposition of his permit application is made, is sub
ject to the standards in subparts B through and including Q 
of Part 265, Title 40, CFR, and any subsequent amendments 
thereto. 

(2) No person may commence construction, as defined in 
Ailll 16.44.202(19), of a new facility which treats, stores or 
disposes of hazardous waste without obtaining a license from 
the department. Application for such license may be made 
after the department has promulgated licensure rules for 
h~zardo\ts waste m~nMse~~nt f~cililies. 

16.44.602 EXCLUSIONS The requirements of ARM 16.44.601 
do not apply to: --- ·--

(1) the owner or operator of a POTW which treats, 
stores or disposes of hazardous waste; 

(2) the owner or operator of a facility licensed by the 
department to manage solid waste pursuant to sub-chapter 5, 
Chapter 14, Title 16, ARM, if the only hazardous waste the 
facility treats, stores, or disposes of is excluded from 
rtJgulation under this sub-chapter by ARM 16.44.305; 

(3) the owner or operator of a facility which treats or 
stores hazaruous waste, which trcat_ment or storage meets the 
crlteri.a in ARM 16.44.306(1), except to the extent that ARM 
16.44.306(2) provides otherwise; 

(4) a generator accumulating waste on-site in compliance 
wiU1 ARM 16.44.415, except to the extent the requirements are 
incluucd in Arm 16.44.415; 

(5) a farmer disposing of waste pesticides from his 
o·,.;r u:-'c it", compl.ic\11Cn with AR/-1 16.44.430; or 

(6) the owner or operator of a totally enclosed treat
ment facility, as defined in ARM 16.44.202(63). 

~IAR :-lotice No. 16-8/28/80 
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4. The department is proposing repeal of ARM 16.14.590, 
16.14.591. 16.14.592, 16.14.593, 16.14.594 and 16.14.595. 
and adoption of the foregoing new rules for the purposes of 
implementing a hazardous waste management program in Montana 
to obtain interim authorization for Phase I of the federal 
hazardous waste management program pursuant to the require
ments of 40 CFR Part 123, Subpart F. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may be submitted also to Robert L. 
Solomon, Presiding Officer, Department of Health and Environ
mental Sciences, Cogswell Building, Helena, Montana, 59601, 
no later than September 29, 1980. 

6. Robert L. Solomon has been designated to preside 
over and conduct the hearing. 

7. The authority of the department to repeal ARM 16.14.590, 
16.14.591, 16.14.592, 16.14.593, 16.14.594 and 16.14.595 is 
based on section 75-10-204, MCA. The authority of the depart
ment to make the proposed rule in sub-chapter 2 above is based 
on section 75-10-204, MCA, and the rule implements sections 
75-10-201 through 75-10-212, 75-10-214 throuqh 75-10-225, MCA. 
The authority of the department to make the proposed rules in 
sub-chapter 3 above is based on section 75-10-204, MCA, and 
the rules implement sections 75-10-203 and 75-10-204, MCA. The 
authority of the department to make the proposed rules in sub
chapter 4 above is based on section 75-10-204, MCA, and the 
rules implement sections 75-10-204 and 75-10-225, MCA. The 
authority of the department to make the proposed rules in sub
chapters 5 and 6 above is based on section 75-10-204, MCA, and 
the rules in~lement sections 75-10-204, 75-10-212, 75-10-214, 
75-10-221 and 75-10-225. 

A. ~NiGH1, M.D., Director 

Certified to the Secretary of State August 19, 1980 

16-8/28/80 HAR Notice No. lG-2-152 
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BEFORE THE BOARD OF PERSONNEL APPEALS 
OF THE STATE OF MONTANA 

In the matter of the 
ADOPTION OF A RULE TO 
PROVIDE FOR THE FULL 
DISCLOSURE OF POSITIONS 
IN CLASSIFICATION APPEALS 

NOTICE OF PROPOSED 
ADOPTION OF A RULE TO 
PROVIDE FOR THE FULL 
DISCLOSURE OF POSITIONS 
IN CLASSIFICATION APPEALS 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons: 

1. on or about October 9, 1980, the Board of 
Personnel Appeals proposes to adopt a rule which requires 
all parties to specifically state their positions concerning 
a classification appeal. 

2. The proposed rule provides as follows: 

RULE I FULL U!SCLOSU!lli Of POSITIONS IN CLASSIFICA'riOl'l APPEAL~ 
In order to facilitate and expedite the grievance 

process the Board of Personnel Appeals has determined that 
it is necessary that the fullest disclosure of information 
be made by all parties prior to the hearing. It is also 
necessary for all participants in the proceedings to be 
educated in the process of classification. To implement 
these objectives the following procedure will be followed in 
classification appeals processed pursuant to ARM 24.26.508: 

(1) The Department of Administration is 
responsible for the establishment and review 
of the classification system for state employees. 
The classification methodology used is the 
prerogative of the Department of Administration 
as long as the methodology is equitably applied. 
The Board acknowledges that more than one method
ology may be applied varying with the occupa
tional group being considered. To insure the 
affected employee is aware of the methodology 
used and its proper application the following 
procedure shall be followed: 
(a) The Department of Administration shall, 
before it applies a methodology to an occupa
tional group, file a complete description of 
that methodology including how it will be applied. 
In order to insure that any statement of 
methodology is specific enough to meet the intent 
of this rule, the Board will review the statement 
for specificity. only those statements which 
fully explain and disclose the application 
of a methodology shall be accepted for filing 
with this Board. 

MAR Notice No. 24-26-4 16-8/28/90 
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(b) At step three of the grievance procedure 
provided for in ARM 24.26.508, the Department 
of Administration shall clearly set out which 
methodology was applied in reviewing the 
classification of position in question 
and, specifically, how that methodology 
was applied in reaching its conclusion. 
Only those responses which meet the full 
intent of this rule will be accepted as a 
proper step three response. A response 
found not to be in compliance with the 
intent of this rule will be remanded to 
the Department of Administration with in
structions to resubmit its response with 
the required specificity. Such order may 
be issued on motion of the appellant (good 
cause having been shown) or on judgment of 
the hearing examiner. If the Department 
of Administration shows good cause, the 
Board may grant additional time to file 
the response. If the Department of 
Administration fails to file a satisfactory 
response within the time allotted it will 
be considered to have waived its rights to 
participate in the step four hearing procedure 
and will be notified of such forfeiture by 
order of the Board. such order is appealable 
to the Board if exceptions are filed within 20 
days after service of the order. 
(2) If the grievant files exceptions to the 
Department of Administration step three 
response and requests a hearing on the grievance, 
grievant shall, within 20 days submit to the Board, 
a position paper specifically stating where the 
grievant believes the Department of Administration 
erred in its step three analysis. A position 
paper found not to be in compliance with 
the intent of this rule will be remanded 
to the grievant with instructions to resubmit 
the response with the required specificity. 
Such order may be issued on motion of the 
Department of Administration (good cause having 
been shown) or on judgment of the hearing 
examiner. If the appellant shows good cause, 
the Board may grant additional time to file 
the response. If the appellant fails to 
file a satisfactory response within the time 
allotted he will be considered to have waived 
his right to a step four hearing and will be 

16-8/28/80 MAR Notice No. 24-26-4 
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notif1ed of such forfeiture ~y order of the Doard. Such 
order is appealable to the Doard if exceptions are 
filed within 20 days after serv1ce of the order. 
3. The Board proposes tnis rule in an attempt to 

expedite its hearings and to prov~de participants in class
ification grievances with full d~sclosure of information 
prior to any hearing conducted ~y th:ts Doard. This Board 1s 
concerned about its backlog of hear~ngs and would expect 
that this rule may expedite hearings, reduce the length of 
decisions by narrowing the 1ssues to be decided, and hopefully 
eliminate less meritorious cases. 

4. If a person who is directly affected by the pro~osed 
rule wishes to express his data, views and arguments orally or 
in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Jerry L. Painter, Staff Attorney, Board of 
Personnel Appeals, 35 South Last Chance Gulch, Helena, MT 
59601, no later than September 26, 1980. 2-4-302(4). 

5. If the agency receives requests for a public hearing 
on the proposed rule from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed rule; 
from the Administrative Code Committee of the legislacure; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 1100. 

6. The authority of the Board of Personnel Appeals to 
make the proposed rule is basec1. on sections MCA 2-4-201 and IMP 
2-18-1011. 

By: --;:g>'IZ'-e-'n..,t"""'c~r""o,.-;"""("-e-y-'~""":::;c~h"'a"'l;o~"""'..,.._n __ 

Board of Personnel Appeals 

Certified to the Secretary of State 8-15-80 

MAR Notice No. 24-26-4 16-8/28/SO 
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STATE OF HONTANA 
DEPAR'ri!EN'r OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF COSMETOLOGISTS 

IN THE MATTER of the Proposed) 
Amendment of ARM 40.12.811 ) 
concerning Manager Operators ) 

NOTICE OF PROPOSED AMEND~~NT 
OF ARM 4 0. 12. Sll l-!ANAGER 
OPERATORS 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons: 
1. On September 27, 1980, the Board of Cosmetologists 

proposes to amendment ARM 40.12.811 concerning manager operators. 
2. The amendment as proposed wi 11 read as follows: (new 

matter underlined, deleted matter interlined) 
"40.12.811 MANAGER OPERATORS (l) A manager operator 
license will not be issued unless an affidavit, current 
operator license and the required manager operator license 
fee is submitted to the office of the department. 

(a) The affidavit must be completed by a manager 
operator and notarized, stating that the applicant has 
worked for 1 year in the state of Montana under their 
direct supervision in a salon. 

(i) A year shall constitute 52 active weeks at 40 
hou~~wcek_2.£_2,0QO hour~ as a cosmetologist:---

(b) The affidavit must give the name of the salon, 
current license number, name of manager operator and 
his or her current license number. 

(c) The applicant's current operator license must 
accompany the affidavit. 

(2) Cosmetologists may not hold both a manager-operator 
license and an operator license at the same time." 
3. The board originally published a notice of amendment 

of the above rule on Narch 27, 1980 at page 1057, Montana 
Administrative Register, issue number 6. At that time the 
board had not lncluded the 2,000 hours. The board is proposing 
the amendment to implement section 37-31-203 and 302 MCA and 
to clearly define the meaning of 52 active weeks, because of 
individuals seeking a manager license, applying after having 
worked only 2 or 3 days a week . The board has determined 
that anything less than 40 hours a week does not provide 
adequate working experience, under supervision, for them to 
approve a manager license and still maintain their charge of 
protection of the public against unqualified practititioners. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Cosmetologists, Lalonde Building, Helena, Montana 
59601 no later than September 25, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Cosmetologists, Lalonde Building, 
Helena, Hontana 59601 no later than September 25, 1980. 

lG-8/28/80 MAR Notice No. 40-12-34 
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6. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever 
is less, of the persons who are directly affected by the pro
posed amendment, from the Administrative Code Committee of 
the legislature; from a governmental agency or subdivision; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected by the proposed amendment has been determined to be 
5. 

7. The authority of the board to make the proposed amend
ment is based on section 37-31-203(3) MCA and implements section 
37-31-302 (3) MCA. 

BOARD OF COSMETOLOGISTS 
JUNE BAKER, PRESIDENT 

Certified to the Secretary of State, August 19, 1980. 

MAR Notice No. 40-12-34 16-8/28/80 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF SANITARIANS 

IN THE MATTER of the Proposed ) 
Amendments of ARM 40.58.407 (4)) 
concerning applications and ARI'l) 
40.58.410 (4) concerning ) 
minimum standards for registra-) 
tion. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 40.58.407 APPLICATIONS 
AND ARM 40.58.410 MINIMUM 
STANDARDS FOR REGISTRATION 

NO PUBLIC HEARING CONTEMPLATED 

l. On September 27, 1980 the Board of Sanitarians proposes 
to amend ARM 40.58.407 subsection (4) concerning applications 
and A~l 40.58.410 subsection (4) concerning minimum standards 
for registration. 

2. The proposed amendment to ARM 40.59.407 deletes sub
section (4) of the rule and will read as follows: (new matter 
underlined, deleted matter interlined) 

"40.58.407 APPLICATIONS (l) A person wishing to 
practice the profession of a sanitarian shall obtain 
a probationary certificate, described in ARM 40.58.409, 
prior to beginning work. 

(2) Applications received by the board shall be 
examined by the secretary for conformity with the 
rules governing applications as established by the 
board. 

(a) Applications in the form prescribed, accompanied 
by the $75.00 fee for licensure by examination or 
the $35.00 fee for licensure by reciprocity shall 
be entered in the records of the board. 

(b) Applications not accompanied by proper fees 
and not conforming entirely to the rules shall be 
returned to the applicant, with instructions as to 
the correction thereof, or held in abeyance until 
in proper form as prescribed by the board. 

(c) If after one year from the date of request 
for such corrections, no reply has been received, 
the application will be rejected and a new application 
will be required. 

(d) If information provided in the application 
indicates an applicant cannot comply with the provisions 
of Title 37, Chapter 40 MCA or with the rules of 
the board, the application and any fees paid shall 
be returned along with a notification as to why the 
application cannot be accepted. 

(3) All applications for registration shall be 
made on printed forms provided by the board and no 
applications made otherwise will be accepted. Applica
tion forms shall inform the applicant that completion 
of an application examination shall be required of 
the applicant prior to being issued a probationary 
certificate. 

H-R/28/~0 ~1AR Not~ce No. 40-58-5 
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( 4) App'!::i:eat:i:e!"l~-~lu:tB:-be--:!!\iesel":i:eee-a!'ld-:n;orn-

to-be~el"e-a-Ne~al"y-PI:ie'!::i:e-ol"-eeeel"-~el"sen-~\ia'l::i:~:i:ee
to-aem:i:H:i:stel"-eaefisT 
15r The application form may be changed or amended 

by the board at any meeting of the board." 
3. The board is proposing the amendment to eliminate the 

requirement of a notary on the application to comply with a 
recommendation from the Committee on Government Paperwork_ 
The recommendation of the committee was that unless required 
by statute notary seals were unnecessary paperwork for 
applicants to complete_ 

4. The proposed amendment of ARM 40.58.410 amends 
subsection (4) and will read as follows: (new matter under
lined, deleted matter interlined) 

"40.58.410 MINIMUM STANDARDS FOR REGISTRATION 
(1) A certificate of registration (license) will 
be granted by the board if the applicant complies 
with the minimum standards required for the probationary 
certificate and satisfactorily completes an examination 
approved by the board. 

(a) The certificate shall bear the registrant's 
name, certificate number and the date of issue, and 
shall be signed by each member of the board. 

(2) The registration examination shall provide 
an evaluation of the person's knowledge of: 

(a) environmental sanitation laws and regulations; 
(b) administrative procedures for dealing effectively 

with the public on environmental health problems; 
(c) the principles of sanitation applicable to 

food, water, and air quality, liquid and solid wastes 
disposal, recreation facilities, housing and institutions; 

(d) the fundamentals of biostatistics, of land 
use planning, of occupational health, of accident 
prevention, and of vector and pest control; and 

(e) the cause and control of environmental related 
diseases_ 

(3) Examinations will be held at a time and place 
designated by the board. 

(4) If an applicant should fail the registration 
examination, the applicant will be allowed to retake 
the examination w:i:th:i:H-39-days upon payment of a 
$50 re-examination fee- ff-a!"l-app'!:±ca!"lt ~honfd fa±'!:-
the-reg±~trat±on-exam±nat±ol"l-the-~eco!"ld-t±me,-he--
er-sfie-sha±'!:-net-be-a'!:'!:ewee-te-re-app'!:y-£or-a-period 
of·-±-yeel"-ane-ffiay-not-werk-es-a-san:i:ter±en-d~riH~ 
tfiet-~er:i:od-:-" 
5. The board is proposing the amendment to set out a 

re-examination fee commensurate with the costs of the examina
tion and to eliminate the waiting period between examinations. 

~ffiR Notice No. 40-58-5 16-B/28/80 
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The board feels that the year between a second failure and 
being allowed to retake the examination is no longer valid 
based on the use of the Nntional examination. 

6. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
the Board of Sanitarians, Lalonde Building, Helena, Montana 
59601 no later than September 25, 1980. 

7. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Sanitarians, Lalonde Building, 
Helena, Montana 59601 no later than September 25, 1980, 

8. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever 
is less, of the persons who are directly affected by the pro
posed amendment; from the Administrative Code Committee of 
the legislature; from a governmental agency or subdivision; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected by the proposed amendment has been determined to be 
2' 

9. The authority of the board to make the proposed amend-
ments is based on section 37-40-203 MCA. The proposed amend
ments implement sections 37-40-301 and 302 MCA. 

BOARD OF SANITARIANS 
KENNETH READ, R.S., SANITARIANS 

BY: ~r<~~ 
ED CARNEY, DIREC~" 
DEPARTMENT OF PROFESSI AL 
AND OCCUPATIONAL LICENSING 

Certified to the Secretary of State, August 19, 1980. 

16-8/28/80 MAR Notice No. 40-58-5 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES 

OF THE STATE OF MONTANA 

In the matter of the repeal 
OF Rule 46.5.119 (46-2.6(6)
S6080) pertaining to services 
provided for unmarried parents 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEAL 
OF A RULE PERTAINING TO 
SERVICES PROVIDED FOR 
UNMARRIED PARENTS 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 7, 1980, the Department of Social and 
Rehabilitation Services proposes to repeal rule 46.5.119, 
pertaining to services provided for unmarried parents. 

2. Because the recodified rules are not available to 
the public, the language of the rule to be repealed is in 
this notice. The rule proposed to be repealed is as follows: 

46.5.119 SERVICES PROVIDED FOR UNMARRIED PARENTS The 
department will provide the following services: 

(l) counseling to the unwed mother, the unwed father 
and to their parents when appropriate; 

(2) placement planning in foster home care or maternity 
home care; 

(3) arrange for medical care; 
(4) arrange for continued education for adolescent 

unwed mothers; 
(5) arrange for payment while in placement; 
(6) planning relinquishment and adoptive placement when 

appropriate; and 
(7) planning related to ongoing needs of mother and 

child if mother elects to keep child. 

3. The agency proposes to repeal this rule because it 
is redundant in light of the fact that rule 46.5.117, Services 
for unmarried Parents, Procedures for Obtaining Services, 
specifies the services unmarried parents may be eligible for 
from this Department. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, P.O. Box 4210, Helena, Montana 
59601, no later than September 26, 1980. 

MAR Hotice No. 46-2-270 lG-8/28/80 
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5. If a person who is directly affected by the proposed 
repeal of rule 46.5.119 wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit that request 
along with any written comments he has to the Office of Legal 
Affairs, P.O. Box 4210, Helena, Montana 59601, no later than 
September 26, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Adminis
trative Code Committee of the Legislature; from a governmental 
subdivision or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing will 
be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be 40 
persons based on the 400 unmarried parents who received 
services in the past year. 

7. The authority of the agency to repeal this rule is 
based on section 53-2-201, MCA, and the rule implements 
section 53-5-205, MCA. 

Certified to the Secretary of State ~-"A'-"u'-"g[..!,u~s~t,_l"-5"---~, 19 8 0 . 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 46.4.209 (46-2.6(10)-
56620) pertaining to child and 
youth development program, 
auditing procedures, federal 
name change 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDHENT OF RULE 
46.4.209 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 7, the Department of Social and Reha
bilitation Services proposes to amend rule 46.4.209 per
taining to child and youth development program, auditing 
procedures, federal name change. 

2. The rule as proposed to be amended provides as 
follows: 

46.4.209 FISCAL AND ACCOUNTING PROCEDURES (l) Fiscal 
procedures: The provider shall provide for the fiscal con
trol and accounting procedures necessary to assure proper 
disbursement of and accounting for the federal, state and 
local funds paid to it. Accounts and supporting documents 
relating to project expenditures shall be adequate to permit 
an accurate audit. All provider financial records, supporting 
documents, statistical records and all other records sup
porting the services that were provided under the contract 
shall be retained for a period of three years from the com
pletion date of the contract. These records shall be avail
able at all reasonable times at the providers' general offices. 

(2) Auditing procedures: The state of Montana, the 
Montana legislative auditor, the department of social and 
rehabilitation services, the United States department of 
health7 eefiea~±eH and wet£a~e human services, the comptroller 
general of the United States, and/or any of their duly 
authorized agents or representatives shall have the right of 
access to any books, documents, papers, and records of the 
provider which are pertinent to the services provided under 
contract with the bureau. The state shall, for a period of 
three years from the completion date of the contract, have 
the right to examine those books, records, documents, paper 
and other transactions related to the contract or those 
records which will permit an adequate evaulation of the cost 
or pricing data submitted. 

3. The rule is proposed to be amended to comply with 
the federal government's name change of the U.S. Department 
of Health, Education and Welfare to the Department of Health 
and Human Services. 

MAR Notice No. 46-2-271 16-B/28/BO 
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4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Office of Legal Affairs, P.O. Box 4210, Helena, Montana 
59601, no later than September 26, 1980. 

5. If a person who is directly affected by the proposed 
amendment of rule 46.4.209 wishes to express his data, views and 
arguments orally or in writing at a oublic hearing, he must make 
written request for a hearing and submit that request along with 
any written comments he has to the Office of Legal Affairs, P.O. 
Box 4210, Helena, Hontana 59601, no later than September 26, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons directly affected; from the Adminis
trative Code Committee of the Legislature; from a governmental 
subdivision or agency; or from an association having not 
less than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten per
cent of those persons directly affected has been determined 
to be 55 persons based on the 550 children involved in the 
child and youth development programs. 

7. The authority of the department to make the proposed 
amendment is based on section 53-4-111, MCA, and the rule 
implements section 53-4-112, MCA. 

By: 

Certified to the Secretary of State ~A~u~g~u~s~t~l~9~~~' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES 

OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
Rule 46.10.317 (46-2.10(14)-Slll30)) 
pertaining to AFDC protective and ) 
vendor payments ) 

NOTICE OF PROPOSED 
Ar~NDMENT TO RULE 
46.10.317 PERTAINING 
TO AFDC PAYMENTS 

TO: All Interested Persons 

) 
) 
) 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 7, 1980, the Department of Social and 
Rehabilitation Services proposes to amend rule 46.10.317 
pertaining to AFDC protective and vendor payments. 

2. The rule as proposed to be amended provides as 
follows: 

46.10.317 PROTECTIVE AND VENDOR PAYMENTS (1) When 
there is documentary evidence that the caretaker relative 
has demonstrated an inability to manage funds, refused without 
good cause to participate in the work incentive program (WIN), 
or refused to assign rights to support without good cause, a 
protective or vendor payment plan shall be implemented. 

(a) The caretaker relative must be advised verbally and 
in writing of his right to a fair hearing. 

(b) Selection of the protective payee will be made by 
the recipient, or with his participation and consent, to the 
extent possible. Selection of a protective payee may be made 
among relatives, friends of the family, the clergy, a com
munity service group, a voluntary social service agency, or 
departmental staff. If it is in the best interest of the 
recipient for a staff member of the public welfare department 
to serve as protective payee, a staff member will be appointed. 
The selection of protective payees may not include: county 
commissioners; executive heads of the public welfare family; 
special investigative or resource staff; staff handling fiscal 
processes; landlords; grocers or other vendors of goods or 
services dealing directly with the client. 

(i) The protective payee shall be bonded in an amount 
equal to six times the amount of the monthly payment involved, 
with adequate corporate surety. The department must approve 
the form for the bond and the county welfare department pays 
for the bond. The bond must run in favor of the dependent 
child and the state of Montana and be conditioned upon the 
faithful use by the protective payee of the AFDC payments for 
the welfare of the dependent child. 

(c) Vendor payments are made to individuals selected by 
the recipient to the extent possible. 
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(d) The county welfare department reviews the family 
situation at least every ~h~ee six months to determine if 
the payment procedure is appropriate. 

(2) When it appears that protective payments or vendor 
payments will continue or are likely to continue beyond two 
years because all efforts have not resulted in sufficiently 
improved use of assistance in behalf of the child, the county 
welfare department will seek judicial appointment of a guardian 
or other legal representative and will terminate the protective 
or vendor payments when the appointment has been made. 

(3) The number of individuals for whom protective 
payments or vendor payments are made who can be counted as 
recipients for federal financial participation in any month 
is limited to ~e~ twenty percent of the number of other AFDC 
recipients in the state for that month. 

(a) Individuals who have refused without good cause to 
participate in WIN or refused without good cause to assign 
rights to support are not to be counted in the te~ twenty 
percent. 

3. The rule is proposed to be amended in response to 
a federal rule change in the AFDC program (see 45 Fed. Reg. 
20478 which amends 45 CFR, Section 234.60). The proposed 
amendment allows for reviews of family situations at least 
every six months instead of every three months. Also, the 
proposed amendment increases the number of individuals who 
can receive protective or vendor payments from 10 to 20 
percent of the number of other AFDC recipients. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
the Office of Legal Affairs, P.O. Box 4210, Helena, Montana 
59601, no later than September 26, 1980. 
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5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to the Office of Legal 
Affairs, P.O. Box 4210, Helena, Montana 59601, no later than 
September 26, 1980. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever 
is less, of the persons who are directly affected by the 
proposed amendment; from the Administrative Code Committee 
of the legislature; from a governmental sub-division or 
agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 640 
persons based on the 6,400 AFDC recipients in the State of 
Montana. 

7. The authority of the agency to make the proposed 
amendment is based on section 53-4-212, MCA, and the rule 
impiements sections 53-4-211 and 53-4-244, MCA. 

By: 

Certified to the Secretary of State .--"A..,u..,g..,u"'s,_,t_,l~5'--, 19 8 0 . 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REIIABILITAT lON SERVICES 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 46.9.405 (46-2.10(34)
Sll930) pertaining to general 
assistance 

TO: All Interested Persons 

NOTICE OF' PUBLIC HEARING 
ON PROPOSED AMENDMENT 
OF RULE 46.9-405 

1. On September 22, 1980 at 9:00 a.m. a public hearing 
will be held in the SRS Auditorium, 111 Sanders, Helena, 
Montana, to consider the amendment of rule 46_9.405_ 

2. The proposed amendment replaces present rule 46.9.405 
found in the Administrative Rules of ~!ontana. The proposed 
amendment would allow counties to make general assistance 
payments to provide for a person or family's immediate needs 
but the payments could not be more than payments for AFDC. 

3. The rule as proposed to be amended provides as 
follows: 

46.9.405 fNe9MB-S~ANBARBS AMOUNT OF ASSISTANCE The 
amount of general relief assistance te b~ al±e~tea te a 
~eei~ie~t ~ay be shaiTlbe based upon need. The amount of 
assistance provided shall meet the household's immediate 
need but shall not exceed the amount of payments as found 
in the AFDC table of assistance standards (see ARM 46.10.403). 

4. The department is proposing this amendment in order 
to clarify the present rule and set maximum standards for 
general relief assistance payments- The rule as proposed 
will allow counties the flexibility to administer their 
general assistance programs to meet the needs of a household 
while providing a minimum subsistence compatible with decency 
and health. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. 
Written data, views or arguments may also be submitted to 
the Office of Legal Affairs, P.O. Box 4210, Helena, Montana 
59601, no later than September 30, 1980. 

6. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 
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7. The authority of the agency to make the proposed 
amendment is based on section 53-3-102, MCA, and the rule 
implements section 53-3-301, MCA. 

By: 

Certified to the Secretary of State August 15 ' 1980. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES 

OF THE STATE OF MONTANA 

In the matter of the ADOPTION OF A 
RULE pertaining to citizenship and 
alienage requirements for AFDC 

TO: All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION OF A RULE 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 7, 1980, the Department of Social and 
Rehabiltiation Services proposes to adopt a rule pertaining 
to citizenship and alienage requirements for AFDC recipients. 

2. The proposed rule provides as follows: 

RULE I CITIZENSHIP AND ALIENAGE (1) As a condition 
of eligibility for AFDC assistance, an individual must be 
either a citizen of the United States, or an alien lawfully 
admitted for permanent residence or otherwise permanently 
residing in the United States under color of law (including 
any alien who is lawfully present in the united States under 
authority of Section 203(a) (7) or 212 (d) (5) of the Immi
gration and Nationality Act). 

3. The rule is proposed to comply with 45 CFR, section 
233.50, which requires as a condition of eligibility for the 
AFDC program that an individual be a u.s. citizen or an alien 
lawfully admitted for permanent residence in the United 
States. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed rule in writing to the 
Office of Legal Affairs, P.O. Box 4210, Helena, !lantana 
59601, no later than September 26, 1980. 

5. If a person who is directly affected by the proposed 
rule wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to the Office of Legal Affairs, P.O. 
Box 4210, Helena, Montana 59601, no later than September 26, 
1980. 

6. If the agency receives requests for a public hearing 
on the proposed rule from either 10% or 25, whichever is 
less, of the persons who are directly affected by the 
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proposed amendment; from the Administrative Code Committee of 
the legislature; from a governmental sub-division or agency; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 640 persons based on the 
6,400 AFDC recipients in the State of ~ontana. 

7. The authority of the agency to make the proposed 
rule is based on section 53-4-212, MCA, and the rule imple
ments sections 53-4-211 and 53-4-231, MCA. 

certified to the Secretary of State August 19 ' 1980. 
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION 
OF 1'HE STATE OF MONTANA 

In the Matter· of the Adoptlon 
of New Rules for Rate Infor
mation to be Provided by 
Electric utilities. 

TO: All Interested Persons 

NOTICE OF ADOPTION OF NEW 
RULES REGARDING RATE 
INFORMATION TO BE PROVIDED 
BY ELECTRIC UTILITIES 

1. On June 26, 1980, the Montana Public Servrce Commis-
sion published notice of proposed adoption of new rules for 
rate information to be provided by electric utilities at page 
1688 of the 1980 Montana Administrative Register·, issue number 
12. 

2. The Commission has adopted the rules with the follow-
ing changes: 

Rule I. 38. 5.1501 EX! STING RATE INFORMATION ( 1) Each 
electnc utility shall transmlt to each of 1 ts consumer·s a 
clear and concise statement containing the existing rate 
schedule applicable to such consumer. 

(2) The statement of ex1st1ng aptlicable rate schedule 
shall be sent i-.e elB:Si".~ll.Ej" eeRSI:!!lle~s at east once each year to 
each consumer, the initlal statement to be sen~ilhrn 90 days 
of adopt1on of t:Fils rule, or w1th1n 50 dlys of commencement of 
service to new consumers, \:,hicfievei --rs ater. New eeRSI:!Ille'fs 
!lll:!s€ 'feee~e-a-Fate statell\eRt w~tfi~R ~~aays a£te'f ee!ll!lleRee!lleRt 
ef se'fv~ee~ If the applicable rate schedule is changed durilg 
the course of~ year, a statement of the new rate schedu e 
shal~ent to each consumer concurrenr-wi~the bill Whlch 
rerlects for the hrst t1me the chanfl 1n ra~ ~- -~- -~~ 

( 3) Eacnelectnc utiiTty sha tiansm1 t to each of its 
electric consumers not less frequently than once each year a 
clear and concise eH_!l:i,aRat~eR ef summary exrf.laining the exist
ing rate schedules applicable to each of t e major classes of 
1ts electric consumers for which there is a separate rate and 
shall identify each class of consumer whose rates are not 
summarized. 

( 4) The summary may be transmitted with the consumer's 
bill or in such other manner that each electric utility deems 
appropriate. 

Rule II. 38.5.1502 PROPOSED RATE CHANGES INFORMATION 
(l) Each electr1c ut1l1ty shall send to each consumer a 

statement of proposed changes in rate schedule affect1ng such 
consumer wlth1n 60 days of an appl1cat1on for aRy such change 
1n a rate schedule ap_!;:i,ieab±e te a eeRsot!lle'f. The statement 
shall inform the consumer that a hearing ~ be held on the 
p:ropcise--.:r-changeS; shaiT!i.ot1 aY the consumer that liiTorffia tiOn 
concennng the date-;-tlrne, an locat1on of the heanng w1ll be 
avarlable from the local utility ofhce, !rom the ~~ ~ ~ 
the Montana consumer Counsel as soon as such hear1ng 1S 
SCheduled; and shall adv1se the cOriSilmer that the Consumer 
counsel 1s available to----represent consumer int:er'ests regard1n_g 
the applicatr0i1:"~-- ··-- -
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Rule III. 3!3.5.1503 OPTIONAL OR ALTERNATIVE RATE INFOR-
MATION ( 1) WA.eseve!' VJ_r thrn 60 days of ~ establishment o"f 
opt1onal or alternative rate schedules, a!'e esta&±±sF<ea and 
annually there a ft.er, the utility shall -furnish each consumer· 
who may be affected by them, a summary of the applicable rate 
schedules, together with a notice calling the attention of the 
consumer to the availability of alternative rate schedules for 
the consumer's par·ticular class of service and stat1ng that, 
upon request, the utility will assist the consumer in deter·
mining the billing for such servrce as is specified by the con
sumer under the various rate schedules. 

Rule IV. 38.5.1504 INDIVIDUAL CONSUMPTION INFORMATION 
(1) Each electr·lc ut1l1ty, upon request of ±ts a con 

sumers, shall deliver to the consumer a clear and concise 
statelfteRt written summar·y of the actual consumption S!' aeEj"!'ee 
aay aa:jt~si;e6. esRstllft~t±aR of electric energy by the consumer 
during each billing period of the previous 12 months if such 
data 1s reasonably ascertainable by the utility. 

Rule V. 38.5.1505 INFORMATION TO BE KEPT IN UTILITY 
OFFICES ( 1) No change. 
--~leVI. 38.5.1506 BILLING DISPUTE INFORMATION 

(1) No change. 
3. COMMENTS: Representatives of the Montana Department 

of Natural Resources, Montana Dakota Utilities, the Montana 
Power Company, Montana Sen .Lor Citizens Association, Inc., and 
the District XI Human Resource Council submitted written com
ments to the Commission regarding the proposed rules for rate 
information. In addition, one individual submitted written 
commentary, and a representative of the Montana Consumer 
Counsel offer·ed oral corrunent at the hearing. 

(Rule I(1).) In response to comment~s from two utilities, 
the Commission accepted the suggested qualification 1n the 
belief that, for· purposes of the statement required by Rule 
I ( 1), rate schedule information pertinent. only lo t.he par
ticular consume1· will be less confusing and more useful to the 
consumer than a complete summar~y of existing rates for all 
classes of consumers. Furthermore, a surrnnar·y of existing rate 
schedules for all major classes of consumers is required at 
least once yearly by Rule 1(3). 

A suggestion that the word "explaining" 
"containing" in Rule I(l) was rejected by the 
original language conveys the intent that 
information be provided to consumers. 

replace the word 
Commission. The 
specific, clear 

(Rule 1(2).) The Commission added clarifying language to 
distinguish the statement required by Rule I ( 1) hom the sum
mary required by Rule I(3). 

In r·esponse to comments from MDU, the Commission deleted 
reference to existing consumers and rephrased the first sen
tence of Rule 1(2) to correct an inconsistencey respecting the 
lead times permitted to utilities for the first transmittals of 
statements of existing rate schedules to new and existing 
consumers. 
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The Corrunission rejected a suggestion from the Department 
of Natural Resources that the statement of existing rate 
schedule applicable to the consumer be sent to the consumer 
each billing period, printed on the portron of the bill 
retained by the consumer. The Corrunission believes that the 
cost of such a system 1s unlikely to be justified by the 
repetitive nature of the information it would provide. 
Consumers would be better informed, and their interests best 
served, if they receive accurate rate information in a timely, 
rather than continuous, manner, and by the means 1 ikeliest to 
be cost effective. 

The first sentence of Rule 1(2) was modified, therefore, 
to insure adequate information at reasonable cost by requir1ng, 
at minimum, a yearly statement of applicable rate schedule to 
each consumer. The addition of Lhe second sentence to Rule 
I(2) insures that the information possessed by consumers will 
at all times be accurate and current. 

(Rule I (3).) The Corrunission rejected a suggestion from 
the Department of Natural Resources that utilities be requ1red 
not only to identify those classes of consumers, other than the 
major classes, for which there is a separate rate, but to sum
marize the average costs of electr·icl ty for each of those 
separate classes. In view of the variations existing among the 
rates applicable to such separate classes, the difficulty of 
listing and explainrng those varratrons, and the probable 
irrelevance of that information to members of the major classes 
of consumers, the Corrunission cannot justify an explanatory sum
mary for any but the major classes of consumers. 

Clarifying language was added to conform the rule to Rule 
I ( 4), where the wor·d "surrunary" is used. 

(Rule I(4).) The Commission d1d not adopt a suggestion of 
the Department of Natural Resour·ces to delete Rule I ( 4), 
replacing it with a provision for a continuous ra t.e schedule 
information system. The Commission belreves it is proper, at 
this juncture, to allow the utilities the exercise of thcrr 
judgment in providing the prescribed information by the means 
that prove most appropriate and least costly. 

(Rule I I ( 1). ) Commenls expressed concern that. the pro
posed rule was unclear, that the rule wotlld impose substantial 
admrnistrall ve and economic burden on utili ties by requiring 
frequent drssemination of insignif1cant kinds of informatron, 
and that the s t.atement of proposed rate schedule changes 
requ1red by the rule would serve no meaningful purpose because 
of lhe historic lack of similanty between pr·oposed and 
approved rate schedules. 

The Commiss1on added language to the f1rst sentence of 
Rule Il(l), agreeing that the nature of the statement and the 
ident.1ty of the recipients should be clc1rif1ed. The Commission 
bel1eves that each consumer is entrtled to not1f1cat1on of pro
posed rate schedule changes whrch will affect lha t consumer 1f 
approved, and lhat is wha L thrs rule requil'es. A ch;omge whlch 
afiect.s lhe consumer, reasonably 1ntcrpreled, is a chnnge 
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affecting the consumer's existing rates or service, and such a 
change is always significant to the consumer. What is signifi
cant to the utility may be something else again. Therefore, 
the Commission rejected a suggestion that the word "signifi
cant" be inserted to descr"ibe the type of proposed change of 
wluch the consumer must be not1fied. Since appLications for 
rate schedule changes rarely confine themselves to issues of 
m1nor changes, and srnce this rule plainly addresses itself to 
changes affecting the consumer, the fear expressed by one 
utllity of frequent dissemination of insignificant information 
is groundless. 

The Commission reJected a suggestion from one utility that 
the statement of proposed rate schedule changes omit reference 
to the speci fie changes sought by the utility. The Commission 
cannot accept the reasoning of the utility that the historical 
discrepancy between proposed and approved rate schedules 
renders meaningless any not1fication to consumers of the 
uti 11 ty' s specific proposed changes. On the contrary, the 
Comm1ssion bel1eves that it is precisely this specific informa
tion which the consumer is entitled to know, and he is entitled 
to know 1 t in time to make his views on the proposed change 
known. 

In l"esponse to a suggestion from the MPC, the Comrn1ssion 
added a second sentence to Rule Il(l), believing that the addl
tional Information will be of considerable practical value to 
consumet~s. 

(Rule I I I ( .L).) The Commission accepted a suggestion from 
a commentor that the infor,mation required by this rule be 
subject to a pat"tlcular timetable. The addition of a 60-day 
penod provides a reasonable time within which utilities may be 
expected Lo comply. 

(Rule IV(l).) The Commission made minor editorial changes 
in the wording of this rule, and, in response to comments, 
deleled reference to degree day adjusted consumption. The 
delet1on was made on the grounds Lhat degree day adjusted con
sumption repr·esents only one factor in a consumer's varia Lions 
of electr1cily usage, that automatic 1nclusion of this informa
tion on a summary of actual consumpt1on would not consistently 
offer a sat1sfactory explanation of consumption, and that this 
infot·mation would frequently be m1sleading to the consumer. 

A suggestion from one commentor that the actual consump
tion information required by the rule be printed on consumers' 
bills every billing per1od was reJected as cumbersome, costly, 
and unnecessary to achleve the purpose of the rule. 

(1\Ule V ( 1) . ) No comments were rece1 ved. 
(H.ule Vl(l).) The Commission rejected a suggestion from a 

comment.ox· that the reference Lo personnel authorized to dct on 
behalf of the utility in resolvrng complaint.s be deleted from 
the rule. The Commissron is awdre that pract1cal prob](,ms 
respect.i ng autltorr ty of personnel may arise in small offices, 
but the Comm1ssion belleves that personnel in ut1lrt.y off1ces 
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in small towns will be able, and should be expected, to resolve 
d1sputes through the normal chain of command existing 1n the 
utility's organization. 

GENERAL COMMENTS: One person slated that few consumers 
are interested rn a breakdown of all utllity charges to Lheir 
customers, and that requiring such information represents 
government overregulation which costs the consumer more money. 
The Commrssion belleves that the 1nformaL1on requaed by these 
rules is Vltal to consumers. The rules allow consumers to 
receive necessary 1nformation by means ant1cipated to be most 
effective and least costly. 

A representative of the Montana Senior Citizens Assoc., 
Inc., stated general support of rules requir1ng electric 
utili ties to furnish annual plain-language summaries of rates 
to consumers. 

A repr~esentat1ve of the D1stricL Xl Human Resource Council 
suggested that utilities be required to disclose, with all 
information to consumers required by these rules, that the 
information is provided at the direction of the Public Service 
Commission. The Commission does not belleve such a requirement 
would improve the usefulness of the information to the consumer 
or aid the consumer to conserve ener 

CERTIFIED TO THE SECRETARY OF STATE 1980. 
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1:\F:FORE THE DEPARTMENT OF PUBLIC SERVICl; REGULATION 
OF THE STATE OF MONTANA 

JN THE MATTEI\ o[ the Adoptron 
of New :Rules for Prolnbrlion 
of Master Meters for Elec
trrcrty In New 1:\urldrngs. 

'1'0: All Interested Persons 

NOTICE OF ADOP'l' JON OF NFW 
RULES REGARUINC MASTER 
METERS l N NEW BUILD 1 NGS 

1. On May 2 9, 1980, the Montana Publl c Servrn· Commrs
sron pubJrshed notrce of proposed adoptron of new rules for 
prolubr tron of master meters for elect.ricrty rn new burldrngs 
al page lSY± oi the 1980 Montana Ac!Jnrnrstrat.ive Regrster, rssue 
number 10. 

2. The Commrssron has adopted Lhe rules w1 th the follow-
rng changes: 

Rule I. 38.S.l601 DEFINITIONS (l) For purposes of tlus 
rule: 

(a) "New burlding" means: 
( 1) any burldrng the cons tn1ction of far wluch commenced 

eal!llfteReeftleRl;. af eaHE!lol"Me1~BR Be§aR sTx--months after the effec-
trve date of these 1·ules ... ; and ~~ --~~ 

Jl.tl ill2Y existrng ~1lCITna rn wluch the_ rel'_l_::!_cernent of ~ 
e lectrrcal systel rs commence srx months after· the effect1 ve 
date Otl:::TJese l'U e5; J:llwmctlthere die mor-etfii'tn ()Jle Ulll t ana 
the ?cgupant oT eac_h sucn-Ui11 t has contror l)ye)'. <'! portiOn CJf 
!:.h..e_ eTectnc ~~ used 1n such um t. 

(El) IIEelltftlefteeftleH~ ef ---neEons truct 1 on" or "replacement" 
commences ±E! at the tl.me ooe wilte:A physrcal labor rnvolved wrth 
~-e!'ect1on~ of the burldrng floe be§Mft or the .uctuE]._ 
rerl.ucement of the electncill syslel begr~;s. 
--·- (c) 11 AITecTed· electr-1c ut1 1tres- are <tll electl·ic 
utrlrtres subJect to the jtursdrction o[ thrs Commrssron. 

Rule 11. 38.~.1602 PROHIBITION OF MASTER METERS (1) 
All electnnty deilvered Lo~-a-··i'iewbulldrng .i!T-Wf\~MH±ts a£· 
E!Meh ~fefti±SeE! ol"e se~o~ate±y l"eRte6 7 +easea7 Bl" ewHe6 shall be 
sold by the electnc utrlity on the basrs of individual meter 
rneasta-ement for each occupancy tllll t, excep L for: 

(a) Electncity delrveted Lo Hholels, motels, hosprtals, 
dormrtories, and othe·l s1m1lartransient lodgln<J,.; ---

fb+ B~.tt+atR§S wfle~e a eeRtfa± s~aee aHafe~-wate~ healo±R§ 
fae±±±ty setves the eHt±te eel!l~±eH,. 

fe+ (b) Where the indi v idua I contractor or owner 
estaehshe;;--ur ~ .~ t:ullding p.J::SJVrdes to _the ~.tillty, rn 
wri.trng, l:e loRe Mt±±±ty7 bctore commencement of constructron 01: 

t·e.12_lacemenl, data showing that the contractor's or owner's ar
tf:te Re'"' £i;t;±8i-~ tfiat -·l:Ae costs.oC purchasrng and 1ns talhng 
facrlrtres for separate ffie~e~E! faP eaeh MRtlo ~R t~e b~.ti!~~H§ 
111_e_1_~~-lll_9_._ wf!~ ~9£ed Lo I:J1_::; ulrhty'r; costs of purchasi.ng ~!Q 
rm; taiTillg separate meters, exceed Lh<; long run benefits. 
~~-------rJy· Each electuc utrl!:.!:,y shall, by March 1, 1981, submit 
Lo. the COffiriiTsSJ:Orl---roi awrovaltile -cnlena~tJi-w11J.c~El1e 
lllLll_!::y prOIJOSeS to -an~~ UUll ry- ~15:! owi)er ()£ ~~ltl"ciCtOl" 
co~.t::;. when .:t_ determina_tlOJ:l: of whether !,he c:_cJsts ().[ IJ.!lrchaslJ:!.9 
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and installing separate meters exceed the long-range benefits 
Dr separate metenng 1s required-.--- --

Rule III. 38.5.1603 UTILITIES TO ASSURE COMPLIANCE-
APPEAL TO COMMISSION (1) The affected electr1c ut1l1t1es 
shall assure compl1ance with Rule II and shall not furnish 
serv1ce to a new building that does not comply with the rule. 
If a dispute arises between the utility and the builder or 
owner of a new building, either party may petition the Commis
sion to make a determination on the appropriateness of requir
ing individual meters for the building. 

ill The affected electric utili ties shall submit to the 
Publ1c SerVICe Commlssion, ~ March .!:..,_ 1981, and seiill-annuarry 
~fter: 

{a) A list of the contractors or owners of new buildings 
who, ]Uring t:he reporting t)enod, have5uorn1tte"dwritten data 
to . !c._£ uti Illy to esta hsh ex:ceQt1on status from ARM 
38.5.1602; and 

(E) A ---rist of the contractors or owners of new buildings 
for. W'hlch -tne-utllfEY has recognized~ exceptlon status 
cru:t'1ng the report1ng periocr: . --

3. COMMENTS: Representatlves of the Montana Consumer 
Counsel, Montana-Dakota Utilities, and the Montana Power 
Company submitted written comments to the commission. 

(Rule I(l).) Accepting changes suggested by two 
utlli ties, the Comm1ssion modified the definitions to p1npoint 
the multiple-unit and occupant-control characterist1cs of 
bu1ldings subject to these rules, and to bring existing build
lngs whose electrical systems are replaced under the provisions 
of the rules. The six-month lead time provision was added to 
Rule I ( 1) (a) and (b) in response to a comment that such a 
per10d would allow owners, builders, and contractors the neces
sary time to Htcorporate the requirements of these rules into 
construction plans. Construction already in progress at the 
t1me of adoption or within six months thereafter would not be 
subject to these rules, because the costs of the changes neces
sary to accommodate the construction or r·eplacement to the 
rules would be unreasonable. 

One commentor' s suggest1on that reference to the erect1on 
of the building be deleted from Rule I(l)(b) was rejected 
because it would leave the definition open to overly broad 
interpretation. 

(Rule I I ( 1). ) The Commission deleted the phrase descr ib
ing new buildings because the relevant information was incor
porated into the amended deflnition of "new building" in Rule 
1 ( 1) (a). ln response to comment, Rule I 1 ( 1) (a) was expanded to 
lllclude hosp1tals and dor-mitories as examples of the transient 
types of lodg1ng to which the except1on applies. A suggested 
further description of trans1ent lodg1ng was reJected as 
redundant. A suggestion to 1nclude .in Rule II(l)(a) reference 
Lo rest and retirement homes 1n which all cooklng and ot_her 
appllances, other than heating, are central was reJected on the 
basls thal the pract1ca.L problems of determlnlng whether the 
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exception applies to these homes would be best resolved on a 
case by case basis under the provisions of amended Rule 
I I ( 1) (b). 

One commentor suggested deletion of the proposed Rule 
II(l)(b) in its entirety. The Commission accepted the sug
gested deletion, but for the r·easons that central electric 
space and/or water heating facilities have little application 
in Montana at present, and because, in any case, the determina
tion of whether a planned central heating system qualifies a 
building for an exception under these rules can be made under 
the provisions of amended Rule II(l)(b). The Commission 
believes that central electric air conditioning poses a greater 
problem in this area than does central electric heating. 
Whether or not such a planned air conditioning system would be 
allowed as an exception under amended Rule II(l}(b), is again, 
best addressed on a case by case basis. 

Proposed Rule I I ( 1) (c) was renumbered Rule I I ( 1) (b). In 
response to a utility comment, the Commission added language to 
clarify that the costs of purchasing and installing meters 
include utility expenditures as well as costs to owners or con
tractors. Since utility costs in purchasing meters will be 
reflected in the rates paid by consumers, the commission finds 
it reasonable to consider these costs in the determination of 
long-range benefits, which include both equitable rate benefits 
and conservation benefits. Certain other wording changes sug
gested by the commentor which would not change the meaning of 
the rule as amended were rejected by the commission. 

(Rule I I ( 2). ) In response to Consumer Counsel's comments 
that the proposed rule failed to provide any means to insure 
that the master metering prohibition take effect, the Commis
sion added Rule II(2). The Commission agrees that an approved 
means of analyzing costs and benefits in the deter·mination of 
exceptions to the general prohibition is necessary if these 
rules are to be effective. The Commission believes that the 
cd teria requir·ed by Rule I I ( 2) will provide to utili ties a 
basis upon which to carry out their responsibilities of com
pliance, and will insure that exceptions to Rule I I are 
recognized only as they conform to certain acceptable, consis
tent factors. 

(Rule III(l).) Comments from two utilities criticized the 
proposed rule for placing r·esponsibili ty for assuring com
pliance with master metering prohibitions on the utili ties. 
Comments from the Consumer Counsel criticized the proposed rule 
for failing to provide a penalty to be assessed against 
utilities in the event of noncompliance. 

In retaining Rule III(l) as written, the Commission 
rejected the suggestion that the rule should either provide 
that utilities may rely upon the certification of the owne1 
that a new building falls within the exception of amended Rule 
II(l)(b), or provide that the Commission will issue "certifi
cates of exception" to owners of new buildings to which the 
master metering prohibi lion does not apply. The Commission 

Montana Administrative Reqister 



-2 505-

also rejected a suggested deletion of the words "assure com
plaince" in the first sentence. 

In the interests of the conservation and equrtable rate 
benefits made possible by the general prohibition of master 
metering, the Commission imposes, by these rules, d requirement 
on utilities to sell electricity to new buildings as defined 
herein only on a separately-metered basls, with two exceptions 
set out in Rule ll{a) and (b). This is a lawful and a reason
able requirement, and one for which, the Commission belreves, 
the utili ties have the personnel, the expertise, and the 
ability to comply. 

The Commission has no power of regulation over the build
rng industry. The Commission cannot issue certificates of 
exception to owners or contractors of new buildings, but it can 
demand that regulated utilities, in their dealings with owners 
and contractors, assure compliance with the conditions of 
service established by these rules. Only at the outset, in 
approving utility criteria for exceptions to Rule II, or in the 
event of a dispute regarding a possible exception under amended 
Rule I I ( l) (b) do these rules provide for Commission interven
tion. The Commission regards these activities as reasonable 
use of its regulatory power. 

The exception to the general prohibition set out ln 
amended Rule II(l)(b) makes it plain that utility costs, in 
addition to owner or contractor costs, are to be a part of the 
determination of whether long range benefits are exceeded by 
costs so clearly as to except the planned building from the 
master metering prohibition. Since utility expenditures will 
necessarily figure largely in the determination, it is sensible 
to require the utility to exercise its judgment and expertise 
to decide, within the approved criteria requrred by Rule Il{2), 
whether to provide electric service under the exception prov i
sion, to refuse service, or to petition the Commlssion to 
resolve a dispute regarding an exception. 

(Rule I I I ( 2). ) In response to a comment that no penalty 
for noncompliance was included in the proposed rules, the Com
mission added Rule III(2). The Commission believes that semi
annual reporting by utilities of exceptions sought and excep
tions recognized will inform the Commission of the utili ties' 
activity in serving new buildings on a master-metered basis 
sufficiently to allow the Commission to investigate that 
activity, on its own initiative, if it appears necessary. No 
undue burden, the Commission believes, will be imposed on 
utilities by this limited reporting requirement. The Commis
sion rejected the suggestion that utilities be required to pay 
all costs for reinstallation of separate meters if the utility 
is found to be selling electricity measured by a master meter 
in contL"avention of these rules. Such a requirement would 
wrongfully penalize the consumer. 

The Commission believes that no specific penalty for non
compliance need be included in these rules, since the penalty 
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for utility violation of any lawful 
prescribed by statute. 69-3-209 an 

CERTIFIED TO THE SECRETARY OF STATE AUGUST 19, 1980. 

lS 
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ST/\TE OF MONTANA 
DEPARTI'IEN'l' OF PROFESSIONAL AND OCCUPliTIONl\I, 1,1CENSING 

BEFORE THE BOARD OF COSHE'l'OLOGIS'l'S 

In the matter of the AmendmenL 
of ARN 40.12.814 conc"rning 
fees. 

NO'l'ICE OF AJI1ENDMEN'l' OF ARM 
40.12.814 FEES, GENERAL 
INITIAL AND ANNUAL RENEWAL 
FEES 

'1'0: llll 
l. 

a notice 
at pdge 
13. 

2. 
3. 

Interested Persons: 
On July 17, 1980, the Board of Cosmetologists published 
of proposed amendment of llill'l 40. 12. 814 eonec'rning fees 

2188, r-1ontana F'ldministratiVL! Register, issue number 

The bonrd has ilmended the rule exnctly ao~ proposc~d. 

No commen-ts or Leslimony were r.ecE·:i vcd. 

BOARD OF COSNETOLOGISTS 
JUNE BilKER, PRESIDENT 

"' ~~ £b~ ---
DEPAE'I'MENT OF PROFESSI IlL 
AND OCCUPIIT JOW\L LICENS NG 

Certified to the Secretary of State, lluqust 19, 1980. 
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DECLARATORY RULING 
DEPARTMENT OF PUBLIC SERVICE REGULATION 

IN THE MATTER of the Application 
of the City of Glendive, Montana, 
for a declaratory ruling on the 
installation of remote meter 
reading devices. 

DECLARATORY RULING 

On February 13, 1980, the Montana Public Service Commis
sion's Customer Services Representative received a complaint 
from a Glendive water user questioning the city's $25.00 charge 
for installation of a remote meter reading device at his 
residence. The device was installed at the City's request. 

On February 20, 1980, the Commission Staff sent a letter 
to Wilbur Wallace, Superintendent of the Glendive Water· Depart
ment, informing him that it was the staff's position that the 
device was part of the meter and thus, under the relevant rules 
regulating water utilities, the expense of installation was the 
City's responsibility. 

In response to a request by the City, the Commission, on 
March 26, 1980, informed the City that it agreed with the 
staff's position. 

On May 12, 1980, the City, by letter, requested a declara
tory ruling regarding the cost responsibility for remote read
ing devices. On July 9, 1980, the Commission received from the 
city a formal Petition for Declaratory Ruling. 

In its Petition, the City argued that the following rules 
authorized its charge for installation of a remote meter read
ing device: 

Meter rates will apply to all services not 
covered by the accompany1ng flat rate 
schedule. Any consumer desiring to receive 
water by meter measurement may have meter 
placed by the company under the following 
rules and regulations. 

Meters may be installed on any service when 
the same becomes necessary to prevent waste 
of water. Meters are owned by the company 
and are furnished to consumers and set in 
place, provided proper receptacles are pro
vided for them. 

Rule M-3 of the same rules goes on to pro
vide that 

In all cases where a meter is installed the 
consumer must furnish proper protection 
from frost or other damage, and meter must 
be located where it is easily accessible 
for reading purposes and repairs. 
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Rule M-5 of the same rules goes on to pro
vide that 

One meter ?nly will be supplied for a 
single servlce, and in case a consumer 
desires one or more secondary meters for 
various tenants in a single building, the 
consumer will be required to pay $1.00 a 
month for the installation and maintenance. 

The City did not request a hearing or oral argument on the 
matter. 

Question Presented: Under the statutes and rules regulat
ing charges made by the city of Glendive to its water· utility 
customers, may the City assess a fee on individual customers 
for installation of remote meter reading devices? 

Discussion and Findings 

Section 69-3-305, MCA provides: 

Deviations from scheduled rates, tolls, and 
charges. 

(1) It shall be unlawful for any 
public utility to: 

(a) charge, demand, collect, or 
receive a greater or less compensation for 
any service performed by it within the 
state or for any service in connection 
therewith than is specified in such printed 
schedules, including schedules of joint 
rates, as may at the time be in force; 

(b) demand, collect, or receive any 
rate, toll, or charge not specified in such 
schedules; or 

(c) grant any rebate, concession, or 
special privilege to any consumer or user, 
which, directly or indirectly, shall or may 
have the effect of changing the rates, 
tolls, charges, or payments. 

(2) The rates, tolls, and charges 
named therein shall be the lawful rates, 
tolls, and charges until the same are 
changed, as provided in this chapter. 

( 3) Any violation of the provisions 
of this section shall subject the violator
to the penalty prescribed in 69-3-206. 
This, however, does not have the effect of 
suspending, rescinding, invalidating, or in 
any way affecting existing contracts. 

The Commission has not. authorized the City of Glendive to 
charge any amount lo an individual customer for the install a-
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tion of a remote meter reading device. The statute ~s clear: 
A utility customer· is not required to pay any charge for any 
service rendered unless the Commission has approved that 
charge. 

Further, the current rules under wh1ch the City must serve 
1ts customers provides: 

Meters are owned by the company and are fur
nrshed to customers and set in place, pro
vided proper receptacles are provided for 
them. 

Gener·al Rules and Regulations for: 
Water-Metered 

Service-Rule M-1. 

The Commission has consistently held, and continues to 
hold, that this rule necessarily requires that the utility must 
provide meters without charge to the individual customer. A 
remote meter reading device is obviously an integral part of 
the meter. The function of a water meter is to r·ecord water: 
usage so that the utility can charge the customer according to 
the amount of water consumed. The remote reading device 1s 
nothing more than a mechanical refinement of the traditional 
usage recording method of sending a meter reader to record the 
usage indicated by dials or other devrces on the meter. 

Ruling 

1. The City's assessment of a $25.00 charge for instal
lation of a remote meter reading device, without approval by 
the Public Service Commission, is prohibited by 69-3-305, MCA. 

2. A remote meter reading device is an integral part of 
a meter. 

3. Rule M-1, General Rules and Regulations for· Water
Metered Ser·vice, prohibits the city from charging an individual 
customer for installation of a remote meter reading device. 

APPROVED BY THE COMMISSION August 4, 1980. 
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION. 

ATTEST: 
_; },d .l '' ''· ,· (' '. '· l 

Madeline L. Cottrill 
Secretary 

(SEAL) 

16-8/28/80 

GORDON E. BOLLINGER,·Chauman 
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VOLUME NO. 38 OPINION NO. 95 

BOARD OF PUBLIC EDUCATION - Board is responsible for deter
mining whether private institutions' instructional programs 
satisfy requirements of law; 
EDUCATION - "Private institutions" do not include parents 
who teach their children at home; 
MONTANA CODE ANNOTATED - Sections 20-4-101, 20-5-102, 20-
5-103, 20-5-104, 20-5-106, 20-7-111; 
MONTANA CONSTITUTION - Article 10, sections l and 6. 

HELD: l. The "private institution" exception to Montana's 
compulsory attendance law does not apply to a 
parent who teaches his children at home. 

2. Teachers at "private institutions" need not hold 
Montana teaching certificates. 

3. The Board of Public Education is responsible for 
determining whether a private institution provides 
instruction in the program the board prescribes 
pursuant to section 20-7-lll, MCA. 

7 August 1980 

Willis M. McKeon, Esq. 
Phillips County Attorney 
P.O. Box 40 
Malta, Montana 59538 

Dear Mr. McKeon: 

You have requested my opinion concerning a number of 
questions related to the "private institution" exception to 
Montana's compulsory school attendance law. I have sum
marized your questions and stated them in the following 
form: 

1. Does the "private institution" exception to 
Montana's compulsory school attendance law apply 
to a parent who teaches his children at home? 

2. Must teachers at "private institutions" hold 
Montana teaching certificates? 

3. Who is 
"private 
struction 
of Public 

responsible for determining whether 
institutions" in Montana provide in
in the program prescribed by the Board 
Education? 
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Neither the specific questions you have asked nor the parti
cular facts out of which they arise suggest any conflict 
between compulsory school attendance and freedom of 
religion. However, consideration of that factor is essential 
in addressing this area of the law in light of the fact that 
most private educational institutions are established by 
religious groups. 

Your questions should first be viewed against the backdrop 
of the applicable provisions of the Constitution of the 
State of Montana. Montana Constitution, Article 10, 
Sections l and 6 provide: 

Section l. Educational goals and duties. 
(l) It is the goal of the people to establish a 

system of education which will develop the full 
educational potential of each person. Equality of 
educational opportunity is guaranteed to each 
person of the state. 

(2) The state recognizes the distinct and 
unique cultural heritage of the American Indians 
and is committed in its educational goals to the 
preservation of their cultural integrity. 

(3) The legislature shall provide a basic 
system of free quality public elementary and 
secondary schools. The legislature may provide 
such other educational institutions, public 
libraries. and educational programs as it deems 
desirable. It shall fund and distribute in an 
equitable manner to the school districts the 
state's share of the cost of the basic elementary 
and secondary school system. 

Section 6. Aid prohibited to sectarian schools. 
(l) The leglslature, counties, cities, towns, 

school districts. and public corporations shall 
not make any direct or indirect appropriation or 
payment from any public fund or monies, or any 
grant of lands or other property for any sectarian 
purpose or to aid any church, school, academy, 
seminary. college, university, or other literary 
or scientific institution, controlled in whole or 
in part by any church, sect or denomination. 

(2} This section shall not apply to funds from 
federal sources provided to the state for the 
express purpose of distribution to non-public 
education. 
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It is important to note at the outset that the constitution 
recognizes the state's legitimate interest in the education 
of its citizens. At the same time, the constitution im
plicitly recognizes the existence and legitimacy of private 
sectarian schools. 

As the United states supreme court noted in Brown v. Board 
of Education, 347 U.S. 483, 493 (1954), "[i]n these day5-;-it 
1s doubtful that any child may reasonably be expected to 
succeed 1n life if he is denied the opportunity of an 
education." To further the goal of developing the full 
educational potential of each person, the legislature en
acted Montana's compulsory attendance law, section 20-5-103, 
MCA, which provides: 

(1) Except as provided in subsection (2), any 
parent, guardian, or other person who is re
sponsible for the ca1·e of any child who is 7 years 
of age or older prior to the first day of school 
in any school fiscal year shall cause the child to 
attend the school in which he is enrolled for the 
school term and each school day therein prescribed 
by the trustees of the district until the later of 
the following dates: 

(a) the child's 16th birthday; 
(b) the date of completion of the work of the 

8th grade. 
( 2) The provisions of subsection ill do not 
~ in the following cases: 

(a) The child has been excused under one of the 
conditions specified in 20-5-102. ----- --- --

(b) The child is absent because of illness, 
bereavement, or other reason prescribed by the 
policies of the trustees. 

(c) The child has been suspended or expelled 
under the provisions of 20-5-202. 

(Emphasis added.) 
According to section 20-5-102, MCA, a child may be excused 
from the operation of the compulsory attendance law if the 
child is: 

(a) enrolled in a private institution which 
provides instructiOn l.n the progr.:ali\Prescribed ~ 
the board of public education pursuant to 
20-7-111: 

(b) enrolled in a school of another district or 
state under any of the tuition provisions of this 
title; 
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(c) provided with supervised correspondence 
study or supervised home study under the trans
portation provisions of this title; 

{d) excused from enrollment in a school of the 
district when it is shown that his bodily or 
mental condition does not permit his attendance 
and the child cannot be instructed under the 
special education provisions of this title; 

(e) excused from compulsory school attendance 
upon a determination by a district judge that such 
attendance ~s not in the best interest of the 
child; or 

(f) excused by the board of trustees upon a 
determination that such attendance by a child who 
has attained the age of 16 ~s not in the best 
interest of the child and the school. 

(Emphasis added.) 
The term "private institution" is not defined in conjunction 
with the "private institution" exception. Therefore, a 
brief look at the history of the compulsory attendance law 
is necessary in order to shed some light on what was contem
plated by the legislature when it provided for the "private 
institution" exception. 

Prior to the turn of the century, section 1920, Montana 
Codes Annotated 1895, provided: 

Every parent, guardian or other person 1n the 
state of Montana, having control of any child or 
children between the ages of eight and fourteen 
years, shall be required to send such child or 
children to a public school, or private school 
taught by a competent instructor, for a period of 
at least twelve weeks in each year, six weeks of 
which time shall be consecutive; PROVIDED, That 
such parent, guardian or other person having 
control of such child or children shall be excused 
from such duty by the school board of the district 
wherever it shall be shown to their satisfaction, 
subject to appeal as provided by law, that one of 
the following reasons exist therefor, to-wit: 

1. That such child is taught at home ~ ~ 
competent instructor in such branches as are 
usually taught in the public-&Chools. -- ---

2. That such child has already acquired the 
branches of learning taught in tile public schools. 
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3. That such parent, guardian or other 
person is not able by reason of poverty, to 
properly clothe such child. 

4. That such child is in such a physical or 
mental condition (as declared by a competent 
physician, if required by the board) to render 
such attendance inexpedient or impracticable. 

5. That there is no school taught the requi
site length of time within two and one-half miles 
of the residence of such child by the nearest 
traveled road; PROVIDED, That no child shall be 
refused admission to any public school on account 
of race or color. 

(Emphasis Added.) 
Section 1920 was amended in 1903 to include specific sub
jects in which children were to be instructed. The refer
ence to home study was made even more explicit by the amen
datory language. The law then provided in pertinent part: 

All parents, guardians and other persons who have 
care of children, shall instruct them, or cause 
them to be instructed in reading, spelling, 
writing, English grammar, geography, physiology 
and hygiene, and arithmetic. Every parent, 
guardian or other person having charge of any 
child between the ages of eight and fourteen years 
shall send such child to a public, private, or 
parochial school, ... unless the child is excused 
from such attendance ... upon satisfactory showing 

that the child is being instructed at home. 

Section 1, Ch. 45, Laws of 1903. 

The law remained in substantially that form until 1971, when 
the law underwent extensive revision. Ch. 5, Laws of 1971. 
At that time the express provision for home instruction was 
eliminated. The rejection of the home instruction exception 
in the 1971 laws buttressed by the use of the term "private 
institution" in the new statutory scheme leads to the con
clUSlOn that the "private institution" exception to 
Montana's compulsory school attendance law does not apply to 
a parent who teaches his children at home. Cases from other 
jurisdictions support this conclusion. 

In State v. Hoyt, 84 N.H. 38, 146 A. 170 (1929), the Supr·eme 
Court of New Hampshire addressed the rationale underlying 
the state's interest in compulsory attendance at public or 
private institutions: 
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Education in public schools is considered by many 
to furnish desireable and even essential training 
for citizenship, apart from that gained by the 
study of books. The association with those of 
all classes of society, at an early age and upon a 
common level, is not unreasonably urged as a 
preparation for discharging the duties of a citi
zen. The object of our school laws is not only to 
protect the state from the consequences of ignor
ance, but also to guard against the dangers of 
"incompetent citizenship." 

In State v. Counort, 69 Wash. 
supreme court of washington, 
"private school" stated: 

361, 124 P. 910 {1912), the 
addressing the definition of 

We do not think that the giving of instruction by 
a parent to a child, conceding the competency of 
the parent to fully instruct the child in all that 
is taught in the public schools, is within the 
meaning of the law "to attend a private school." 
such a requirement means more than home instruc
tion. It means the same character of school as the 
public school, a regular, organized and existing 
institution, making a business of instructing 
children of school age in the required study and 
for the full time required by the laws of this 
state. 

In Board of Education of Central School District No. l v. 
Allen;392U. S. 236, 245 { 1968), the United States Supreme 
court noted: 

... a substantial body of case law has confirmed 
the power of the states to insist that attendance 
at private schools, if it is to satisfy state 
compulsory-attendance laws, be at institutions 
which provide minimum hours of instruction, employ 
teachers of specified training, and cover pre
scribed subjects of instruction. Indeed, the 
state's interest in assuring that these standards 
are being met has been considered a sufficient 
reason for refusing to accept instruction at home 
as compliance with compulsory education statutes. 
These cases were a sensible corollary of Pierce v. 
Society of Sisters: if the State must satisfy its 
interest ~in secular education through the ln
strument of private schools, it has a proper 
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interest in the manner in which those schools 
perform their secular educational function. 

Consistent with these interpretations, then, I conclude that 
a parent cannot comply with the compulsory attendance law by 
simply teaching his or her child at home. 

With respect to your second question, section 20-4-101 ( 1), 
MCA, provides: 

In order to establish a uniform system of quality 
education and to ensure the maintenance of pro
fessional standards, a system of teacher and 
specialist certification shall be established and 
maintained under the provisions of this title and 
no person shall be permitted to teach in the 
public schools of the state until he has obtained 
a teacher certificate or specialist certificate or 
the district has obtained an emergency authori
zation of employment from the state. 

This statute applies exclusively to persons wishing to teach 
in public schools. While recent decisions of the United 
states Supreme Court indicate that the state 1 s interest in 
education is such that the state can impose reasonable 
regulations on private schools, the Montana legislature has 
not addressed the minimum qualifications of those who teach 
in private schools. Therefore, at the present time, 
teachers at "private institutions" need not hold Montana 
teaching certificates. 

Your final question arises because of the requirement that 
"private institutions," in order to qualify for the ex
ception to the compulsory attendance law, must provide 
"instruction in the program prescribed by the board of 
public education." Because the Board of Public Education 
prescribes the program of instruction referred to in the 
statute, private institutions are entitled to a deter
mination by the board as to whether their particular program 
complies. Therefore, the Board of Public Education may 
review programs which may be submitted to them annually by 
private institutions, to determine whether they comply with 
the board 1 s requirements and issue a statement to those 
institutions that are in compliance. However, this review 
may not impose teacher certification requirements upon 
teachers, librarians, and guidance counselors. An insti
tution which does not obtain a statement of compliance from 
the board may seek judicial review or present its justi-
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fication in court during the course of the proceedings 
initiated by an attendance officer when he finds a child who 
is not enrolled in an appropriate institution. 

If the attendance officer, provided for in section 20-5-104, 
MCA, discovers that a child subject to compulsory attendance 
is not enrolled in a school providing the required instruc
tion and has not been excused under the provisions of Title 
20, MCA, he must "notify in writing the parent, guardian, or 
other person responsible for the care of the child that the 
continued truancy or nonenrollment of his child shall result 
in his prosecution ... " "If the child is not enrolled and in 
attendance at a school or excused from school within 2 days 
after the receipt of the notice, the attendance officer 
shall file a complaint against such person in a court of 
competent jurisdiction." Section 20-5-106(1), MCA. 

Throughout the investigation and research of your request, 
have found a great deal of concern on the part of parents 
and educators alike about the state 1 s role in insuring the 
quality of "private institutions." What I have attempted to 
do in this opinion, absent any controlling decisions from 
our supreme court in this area, is demonstrate how courts 
from other jurisdictions and the united States supreme Court 
have in the past interpreted language similar to that found 
in our statutes. However, a great many questions remain 
unanswered. These include constitutional questions regard
ing the extent to which states may impose requirements on 
private educational institutions. see Wisconsin v. Yoder, 
406 u.s. 205 ( 1972). They are questions that should be 
addressed by the legislature. 

Insofar as this opinion has clarified the current state of 
the law, its effect should be prospective and it should not 
be used t.o penalize parents who in good faith may have 
relied on interpretations of the law from other sources and 
may in the future wish to return their children to the 
public school system. 

THEREFORE, IT IS MY OPINION: 

1. The "private institution" exception to Montana 1 s 
compulsory attendance law does not apply to a 
parent who teaches his children at horne. 

2. Teachers at "private institutions" need not hold 
Montana teaching certificates. 
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3. The Board of Public Education is responsible for 
determining whether a private institution provides 
instruction in the program the board prescribes 
pursuant to section 20-7-111, MCA. 
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VOLUME NO. 38 OPINION NO. 96 

BAIL AND RECOGNIZANCE - Crediting forfeitures; 
COUNTY OFFICERS AND EMPLOYEES - Treasurer--crediting for
feitures; 
FINES - Crediting forfeitures; 
RESTITUTION - Use of forfeitures; 
MONTANA CODE ANNOTATED- Sections 2-7-501, et seq., 20-
7-504, 20-9-331 ( 2) (d), 46-9-401 et seq., 46-9-504, 46-
18-201, 46-18-603, 53-0-109. 

HELD: 1. Forfeited appearance bonds should be credited by 
the county treasurer to the equalization of the 
county elementary school district foundation 
programs, in the same manner as fines are credited 
under section 20-9-331(2)(d), MCA. 

2. A judge is without the authority to order 
restitution to be made from a forfeited appearance 
bond. 

John T. Flynn, Esq. 
Broadwater County Attorney 
P.O. Box 96 
Townsend, Montana 59644 

Dear Mr. Flynn: 

8 August 1980 

You have requested my opinion on the following questions: 

1. To what account should the county treasurer credit 
forfeited appearance bonds? 

2. May a judge order restitution to be made from a 
forfeited appearance bond? 

From the situation you describe assume your question 
concerns criminal appearance bonds, dealt with under the 
bail statutes set out in Title 46, chapter 9 of the Montana 
Code Annotated (MCA). The first question arises through the 
interplay of two MCA sections. Section 46-18-603, MCA, 
provides that all fines and forfeitures collected by courts, 
with the exception of city courts, be applied first to 
defray the costs of the case in which the fine or forfeiture 
arose and then deposited in the county treasury "credited as 
provided by law." Section 20-9-331 ( 2) (d), MCA, provides 
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that all money in the county treasury resulting from "fines 
for violations of law" and whose use is not otherwise speci
fied by law be used for the equalization of the county 
elementar·y school district foundation programs. Section 
46-9-504, MCA, a bail statute dealing with forfeited appear
ance bonds, provides in part: 

If judgment be rendered or the forfeiture not 
discharged and the defendant has deposited money 
as bail, the court with whom it is deposited must, 
immediately after receiving notice of said judg
ment or order of forfeiture, pay over the money 
deposited to the treasury of the city or county 
wherein the bail was taken. 

These sections indicate that while fines are credited to the 
equalization of the elementary school district foundation 
programs, forfeitures are not credited to any specific 
account. However, in statutes concerning non-criminal 
offenses, fines and forfeitures are generally required to be 
credited to the same account. See, ~. §§20-7-504 and 
53-9-109, MCA. Since forfeitures for criminal appearance 
bonds are not otherwise credited, these statutes would 
indicate that forfeitures be credited to the same account as 
fines collected for the same offenses. In criminal cases, 
therefore, forfeited appearance bonds should be credited by 
the county treasurer to the equalization of the county 
elementary school district foundation programs, in the same 
manner as fines are credited under section 20-9-331(2)(d). 
MCA. 

Additional support for this method comes from the general 
practice of the Department of Community Affairs (DCA). One 
of the branches of DCA is the Local Government Services 
Division which conducts financial, budgetary, and legal 
compliance audits of local units of government. See §2-
7-501 et ~· MCA. In conducting county audits DCA 
practice is to ensure forfeited appearance bonds, and for
feitures in general, are credited to the elementary district 
foundation program. While such a practice does not have the 
force of law, it does provide a standard when there is no 
statute on point. The Montana Supreme court has said that 
"[c]ommon usage and practice is persuasive as to statutory 
interpretation." Holt v. Sather, 81 Mont. 442, 456, 264 P. 
108 ( 1928). That rationale-rs-applicable to the situation 
here for DCA monitors all 56 counties and the practice, 
therefore, is widespread. If there is dispute or dis
agreement regarding this practice the proper forum in which 
to seek clarification is the legislature. 
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Your second question concerns a JUdge's author1ly to order 
restitution to be made from the forfeited bond money. While 
a judge can order a convicted defendant to make restitution 
under section 46-18-201, MCA, such a sentence 1s not a 
"cost" of the case to be defrayed under section 46-18-603, 
MCA. That statute refers specifically to "costs .incurred by 
the county", not by the victim. Furthermore, in many 
si t.uations it is not the defendant who posts the bond but an 
insurance company or some other surety. See §§46-9-401 et 
~· MCA. Thus, even though restitution may~be a desirable 
result, it may not be the defendant who pays, but a third 
party. Since there is no authority for this type of 
restitution the judge cannot order payments from for
feitures. The money is authorized by law to be paid to the 
county treasurer. 

THEREFORE, IT IS MY OPINION: 

1. Forfeited appearance bonds should be credited by 
the county treasurer to the equalization of the 
county elementary school district foundation 
programs, in the same manner as fines ar·e credited 
under section 20-9-331(2)(d), MCA. 

2. A judge is without the authority to order resti
tution to be made from a forfeited appearance 
bond. 

Attorney 
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VOLUME NO. 38 OPINION NO. 97 

PUBLIC FUNDS - P.L. 81-874 funds, allocation to any operat
ing budget of school district; 
SCHOOL DISTRICTS - P.L. 81-874 funds, permissible allocation 
to any operating budget; mandatory reduction of permissive 
levy if allocated to general fund; 
FEDERAL LAW- P.L. 81-874, 20 U.S.C. § 238(g) (1980); 
MONTANA CODE ANNOTATED Sections 20-9-143, 20-9-201, 
20-9-352, 20-9-353(3); 
ATTORNEY GENERAL OPINIONS - 24 OP. ATT'Y GEN. NO. 46 (1951), 
28 OP. ATT'Y GEN. NO. 58 (1960). 

HELD: 1. Federal funds received under P.L. 81-874 may be 
allocated by the trustees of a school district to 
any of its operating budgets that are supported by 
levies on property in the district. If such funds 
are allocated to the general fund budget, they 
must first be applied toward the permissive levy 
amount. 

2. Due to the statutory changes in section 20-9-353, 
MCA, 28 OP. ATT 'Y GEN. NO. 58 is modified to 
delete the requirement of electorate approval for 
the use of P. L. 81-874 funds in excess of the 
amount that a 15-mill levy would produce. 

Ted 0. Lympus, Esq. 
Flathead County Attorney 
Flathead County Courthouse 
P.O. Box 1516 
Kalispell, Montana 59901 

Dear Mr. Lympus: 

You have requested my opinion concerning: 

11 August 1980 

1. For what purposes may a school district use P. L. 
81-874 funds? 

2. Does the passage of section 20-9-353, MCA, as it 
relates to the use of P.L. 874 funds, require the 
reversal of 24 OP. ATT'Y GEN. No.46 (1951) and 28 
OP. ATT'Y GEN. NO. 58 (1960)? 
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p. L. 81-874 funds are distributed by the federal government 
to local school districts to relieve in part the increased 
tax burdens placed on such districts due to the existence of 
federal installations, activities, or prope~ty in the area. 
That purpose has been recognized by two previous Attorney 
General opinions, 24 OP. ATT'Y GEN. NO. 46 (1951) and 28 OP. 
ATT'Y GEN. NO. 58 (1960). The general purpose of tax relief 
must be kept in mind whenever a school district is dealing 
with P.L. 81-874 funds. 

Your letter states that the superintendent of Public 
Instruction has concluded that "impact" funds received from 
the federal government under P.L. 81-874 must first be used 
to reduce the school district's permissive levy for the 
support of the general fund budget. That ruling is based on 
the Attorney General opinions mentioned above. You go on to 
state that under this interpretation, P.L. 81-874 funds 
would not be available to meet transportation needs of a 
district because transportation costs are not paid from lhe 
general fund budget. Section 20-9-143, MCA, states: 

Federal funds received by a district under the 
provisions of Title I of P. L. 81-874 or funds 
designated in lieu of such federal act by the 
Congress of the United States may be allocated to 
the various operating budgets of the district by 
the trustees. 

The superintendent's interpretation is basically consistent 
with that statute. P.L. 81-874 funds ~ be used by a 
school district in any of its operating budgets -- that is, 
in any of those funds designated as "budgeted" in section 
20-9-201, MCA. The general rule for allocation of the 
federal money, however, is that the funds are to provide 
taxpayer relief. As a result, if the monies are allocated 
to the general fund, they must be used to reduce the 
district's permissive levy for the support of the geneL-al 
fund. To allow a school district to apply P.L. 81-874 funds 
on top of the permissive levy would increase the general 
fund budget but diminish the possibility of taxpayer relief. 
Only if some or all of the permissive levy is reduced by the 
federal funds does the taxpayer receive any monetary relief. 

The two Attorney General opinions relied on by the superin
tendent do not deprive the trustees of the authority granted 
them under section 20-9-352, MCA, as it relates to the 
permissive levy. Section 20-9-352, MCA, provides that if 
the trustees of any district find it necessary to adopt a 
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general fund budget in excess of the foundation program 
amount, but within the maximum amount all owed by 1 aw, they 
may levy up to 15 mills without electorate permission (9 
mills maximum for· elementary school, 6 mills maximum for 
high schools). The requirement that P.L. 81-874 funds used 
in the general fund budget first offset the permissive levy 
does not deprive the trustees of this power. The statutory 
purpose of P.L. 81-874 must be met regardless of the 
authority of 20-9-352. The trustees can levy the maximum 
permissive amount by simply applying the funds elsewhere. 
28 OP. ATT'Y GEN. NO. 58 states only that P.L. 81-874 monies 
may be used in the permissive area, the operative word being 
"may", thus indicating a choice. The opinion goes on to 
hold that P.L. 81-874 monies may be used in all independent 
budgets which are supported by levies on the property in the 
district. 

The final point in your letter suggests that in light of the 
recent amendments to section 20-9-353, MCA, the earlier 
Attorney General opinions dealing with P. L. 81-874 funds 
should be reversed. Section 20-9-353(3), MCA, in relevant 
part, provides: 

When the trustees of any district determine that 
an additional amount of financing is required for 
the general fund budget that is in excess of the 
statutory schedule amount, the trustees shall 
submit the proposition of an additional levy to 
raise such excess amount of general fund financing 
to the elector·s ... to vote upon such proposition 
except that no election shall be required to 
permit the school trustees to use federal funds 
received under Title I of Public Law 81-874 to 
increase the school district's general fund 
budget ... by the amount of these funds. 

The language concerning P.L. 81-874 funds was added in 1979 
to conform state law to federal law, 20 u.s.c. § 238(g) 
( 1980), which provides that "no state may require that a 
vote of the qualified electors of a heavily impacted school 
distr·ict of a local educational agency be held to determine 
if such school district will spend the amounts to which the 
local educational agency is entitled under this chapter." 

24 OP. ATT'Y GEN. NO. 46 is not affected by the amendment to 
section 20-9-353, MCA. That opinion was relied upon by the 
superintendent for its articulation of the purpose of P. L. 
81-874, but the rest of the opinion deals with an issue not 
applicable here. 
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28 OP. ATT'Y GEN. No. 58 does require some modification in 
light of section 20-9-353, MCA. That opinion held lhat P.L. 
81-874 monies may not be used above the amount the permis
sive levy would produce without electorate approval. In 
view of the present statutory scheme, both federal and 
state, Opinion No. 58 is now modified to delete the require
ment of electorate approval for the expenditure of P. L. 
81-874 funds above the statutory limit. Disregarding that 
holding, the opinion continues to state the law. 

THEREFORE, IT IS MY OPINION: 

1. Federal funds received under P.L. 81-874 may be 
allocated by the trustees of a school district to 
any of its operating budgets that are supported by 
levies on property in the district. If such funds 
are allocated to the general fund budget, they 
must first be applied toward the permissive levy 
amount. 

2. Due to the statutory changes in section 20-9-353, 
MCA, 28 OP. ATT'Y GEN. NO. 58 is modified to 
delete the requirement of electorate approval for 
the use of P. L. 81-874 funds in excess of the 
amount that a 15 mill levy would produce. 
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