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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretary of State. Propogals of the
Department of Revenue are reviewed only in regard to the pro-
cedural requirements of the Montana Administrative Proc¢edure
Act. The Committee has the authority to make recommendations
to an agency regarding the adoption, amendment, or repeal of
a rule or to request that the agency prepare a statement of
the estimated economic impact of a proposal. 1In addition the
Committee may poll the members of the Legislature to determine
if a proposed rule is consistent with the intent of the Legis-
lature or, during a legislative sesgsion, introduce a Joint
Regolution directing an agency to adopt, amend, or repeal a

rule,

The Committee welcomes comments from the public and
invites members of the public to appear before it or to send
it written statements in order to bring to the Committee's
attention any difficulties with existing or proposed rules.

The address is Room 138, State Capitol, Helena, Montana 59601.
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NOTICE: The July 1977 through June 1970 Montana Administrative
Registers have been placed on microfiche. For information, please
contact the Secretary of State, Room 202, Capitol Building,

Helena, Montana 59601.
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INFORMATION REGARDING THE RECODIFICATION OF THE
ADMINISTRATIVE RULES OF MONTANA

The recodification of the administrative rules is complete
as of July 1, 1980. The complete reprint and distribution of
the newly recodified set of the Administrative Rules of Montana
(ARM) should be accomplished by September, 1980. The provisions
of the law relating to recodification are found in Title 2,
Chapter 4, MCA - the Montana Administrative Procedure Act. Thisg
act will be included in Volume 1, Title 1, Chapter 7, of the ARM.

Title Assignments - All title assignments remain the same
with the exception of Title 10 - Education. This title has been
expanded to include: Superintendent of Public Instruction, PBoard
of Public Education, State Library Commission and the Montana
Arts Council. Each of the above named agencies is assigned
separate chapters in Title 10. Title 48, originally assigned
to the Superintendent of Publiec Instruction and the Board of
Public Education, is deleted.

New Numbering System - A new three-part numbering system

was adopted during recodification (Example - 44.1.1101). The
number to the far left designates the title number.assigned to

a department, the number between the periods designates the chap-
ter number, and the number to the far right indicates the sub-
chapter number with the last two numbers indicating the individual
rule number.

New Rules or Rule Changes Published in the Montana Adminis-

trative Register (MAR) During Transitijon Period - During the

transition period from July 1, 1980, until the distribution of

ive 13-7/17/80



the newly recodified set of ARM, users will not have ready
access to the language of the recodified rules, During this
period, rulemaking agencies will publish in the MAR the entire
language of a proposed new rule either in the notice or adop~
tion stage, with the exception of an adoption by reference.

The proposed amendment of a recodified rule will contain
the entire language of the rule with interlining and underlining
to indicate the changes made to the rule., If the language of a
recodified rule appears in the Montana Administrative Register,
then the issue and page number where the rule is found will be
listed. 1In this case, only the amended language may he published.
The new three-part number will be listed.

In the case of a proposed repeal of a recodified rule, the
agency will list the new three-part number followed in paren-
thesis by the old rule number assigned before recodification,
and the page number in the ARM where the rule can be found.

If substantive changes were made to the rule during the period
that replacement pages were not furnished to the ARM, then the
page number in the MAR will also be listed where the changes
can be found.

Please direct questions relating to recodified rules to
the affected agency or to the Administrative Rules Bureau,
Secretary of State's office, Room 202, Capitol Building,

Helena, Montana 59601.
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1980 (1)
CRQSS REFERENCE TABLE
Montana Code Annotated
Administrativet%ules of Montana

January through June Registers

Register
MCA Rule or A.G.'s Opinion Page No.
1-2-105(3) Opinion No. 75 1504
1-2-203 Opinion No. 62 437
Title 2, Ch. 2 Rule VIII (State Lands) 120
Title 2, Ch. 4 Rules I through XXI (Natural
Resources & Conservation) 1346
Title 2, Ch. 4 Rule III (State Lands) 91
Title 2, Ch, 4 Rule XVIII (Natural Resources &
Conservation) 1356
2=2-202 Opinion No. 64 601
2-2-204 Opinion No. 79 1519
2~3-103 Rules I through Vv
{(Community Affairs) 1533
2-3-103 40~3.94(2)-P9415 1147
2-3-103 40-3.101(2)=-P10115 386
2-3=104(2) Opinion No. 69 983
2-4-102(10) (a) 23-2.10B(2)-51030 1326
2-4-102(10) (a) 23=2.10B(10)~-510390 1326
2-4-201 Rules I through VI (Health) 609
2-4-201 1.3.101 through 1.3.324 698
2-4-201 2-2,2(1)-P200 673
2m4-201 2-2.2(2)=8210 674
2-4-201 4,2,070 through 4.2.150 1292
2-4-201 4.10.800 1294
2~4=201 12-2.2(10)=P290 through P2060 446
2-4-201 16-2.2(2)-P2000, P2010, P2020,
P2030, P2040, P2050, P2070, P2080 81
2-4-201 16-2.6(1)-8600 though S630 608
2=4~201 23-2.10(1)=51000 1328
2-4-201 24-3.14B(1)-51400 1247
2-4-201 32-2.2(1)-P200 689
2=4-201 32-2.2(2)-P210 through P260 690
2-4-201 32-2.2(2)~P280, P290 690
2-~4-201 36-2.6(1)-5600 1359
2-4-201 40-2.2(1)-P200 through
40-2.2(10)-P2390 698, 1056
2-4-202 New Rule (Supt. of Public
Instruction) 1162
2-4-302 48-2.22(1)~52210 412
2~-4-302 48-2.22(1)-52230 through 52250 413, 416
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(2)

Register

MCA Rule or A.G.'s Opinion Page No.
2-4-302(2),(4) Opinion No. 69 983
2-4-302(4) New Rule (Public Education) 418
2-4-302(4) New Rule (Public Education) 417
2-4-302(4) Rules I through IITI (Public

Education) 563 ~ 567
2-4-303 Rules I through III (Public

Service Regulations) 1535, 1689
2-4-303 Rules I through XX (Public

Service) 62
2-4=303 38-2.14(22)-514940 through 514970 584
2~4-305 Rules I through XXXI (State Lands) 48
2-4-305 26-2.10(10)~510190 through 510350 48
2=-4-305 26-2.10(14)-510360, 810370 48
2-4-305 36-2.14N(1)~S1400 through 514220 1358
2-4~305(1) Opinion No. 69 - 983
2-4-306 1.2.203, 204, 206, 213, 1.2.311,

321, 322, 331, 1.2.403, 1.2.513 1370
2-4-306(2) Opinion No. 69 983
2-4-321 - 323 2-3,22(1)-02200 1280
2-4~321 - 323 2-3.22(2)=pP2210 1280
2-4-322 42-2.6(1)-5600, 8620, 5630, S660,

56120, S6140, sS6162, 56210, 56260,
56510, 56530, 56550, S6560, 56590,
56600, S6620 - 56660, S6680, S6690,
56710, 56720, S6740 - 56780, 56820,

56830, S6860 - 56960 491
2=-4-322 42-2.6(3)-561650, S61690, S61700 491
2-4-322 42-2.8(1)-5800, $810, sS850, 5880,

58010, 58070, 58080, S8110, S8160 -
58240, 58290 - 58305, S8310, 858350,
58400 - $8430, 58460, 58470, 58570 =~
58600, 58630, S8640, S8740, S8770 -~
58830, 58940, S8960 - 580010,

$80030 - S80080, 580120, S80130,
580150, S80170, s80190, S80210,
580220, S80240, 580250, S80270,
580300, 580330, 580390, 580400,
580440, S80450, 580480 - sS80520,

580541 488
2-4-322 42=2.22(2)-822080, 522130 493
2=4~322 42-2.22(10)-822210, 522220 493
2=4-322 42-2,22(14)-522230, 522240, 822250 493
2-4-322 42-2.22(20)-522380 through 8522440 493
2-4-322 42~2,22(34)-522710 through 522800 493
2-4=322 42-2,22(38)-522810 through $22850 493
2-4-322 42-2.22(50)-822970 through $221030 493
2-4-322(4) Chapters 2, 6, 6A, 6AI (Justice) 45
2-4-603 24-3,.9(2)-P9%116 1134
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Mea

2-9-211
2-15-112

2-15-112
2-15-112
2-15-112
2-15-301
2-15-2101
2-18-102
2-18-105

2-18-105
2~18-301
2-18-303
2-18-311,
2-18-501
2-18-501
2-18-501
2-18-501
2-18-501
2-18-501
2-18-501
2-18-502
2-18-502
2-18-503
2-18-503

312

2-18-617(2)
2-18-618(5)

503
503
503
503
503

3-11~101 - 103

3-11-205

Title 7,
Chs. 1,
7-1-4111
7-4-405
7=-4=2711
7-4=2712
7-4-2716

2

&

3

7-4-4101(1) (c),

(2)

7-4-4102(1) (c),

(2),(3)

7-4-4103(1),

(3) (¢}
7-5~2404,
7-5-4109
7-6-2351

2

405

Rule or A.G.'s Opinion

Opinion No. 75
Rules I through V

(Community Affairs)
Rule X (State Lands)
12-2.2(10)=-P290 through P2060
36-2.2(6)-P200 through P280
2-3,34(54)-834460
Rule I (Health)
Rule II (Administration)

Rule I & 2-3.34(38)-534300 through

534610
2-3.34(74)-534590
2-3.34(54)-5834450
Opinion No. 70
Opinion No. 70
Rule I (Administration)
2-2.4(1)-5490
2.4(1)-5480, 54000, S4010
2.4(1)-84050, S4090
-2.4(1)~54100, 54120, 54130
2.4(1)-84110
2.4(1)-54150, 854160, 54170
le T (Administration)
2-2.4(1)-8470
Rule I (Administration)
2-2.4(1)-s450
Opinion No. 70
Opinion No. 70

Opinion No. 80
Opinion No. 80

Rule II (SRS)

Opinicn No. 80

Rule I (Public Service)
Opinion No. 73

Opinion No. 77

Opinicen No. 77

Opinion No. 80
Opinion No. 80
Opinion No. 80
22-3.10(6)-S1050

Opinion No. 79
Opinion No. 77

()

Register
Page No.

1504

1533
123
446
124

1651

15

1633

1631
1291
1651
988
988

988
988

1550
1550

518
1550
692
1121
1510
1510

1550
1550
1550
1243

1519
1510
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(4)

Register

MCA Rule or A.G.'s Opinion Page No.
7-6-2426 Opinion No. 77 1510
7-11-104 Opinion No. 75 1504
7-13-2234 Opinicon No. 74 1281
7-13-2236 Opinion No. 74 1281
7-14-4109 Opinion No. 79 1519
7-33-2106 Opinion No. 74 1281
7-34-2117 Opinion No. 74 1281
10-2~201 - 206 2-3.34(46)-534390 1642
13-1-104 Opinion No. 74 1281
13-1-109 Opinion No. 65 603
13-1-303 Opinion No. 65 603
13-2-114 Opinion No. 65 603
13-15-301 Opinion No. 65 603
Title 15, Ch. 23 42-2.22(46)-822900, 522901,
522940 1093
Title 15,
Ch. 70, Part 2 Rules I, II & III (Revenue) 76
Title 15,
Ch. 70 & 71 42-2.18(6)-518110 391
15=-1-201 42-2.6(1)-8600, S620, S630, 5660,
56120, S6140, 56162, 56210, 56260,
56510, $6530, S6550, S6560, 56590,
56600, 56620 - S6660, S6680, 56690,
56710, 56720, S6740 - S$6780, 56820,
56830, 56860 - S6960 491
15-1-201 42~2.6(3)-561650, 561690, 561700 491
15-1-201 42-2.8(1)-8800, S810, S$850, s880,
$8010, S8070, 58080, S8110, S8160 -
§8240, 58290 - 58305, 58310, S8350,
58400 -~ 58430, $8460, 88470, SB570 -
58600, S8630, S8640, S8740, S8770 -
$8830, 58940, S8960 ~ S80010,
580030 - $80080, $80120, $80130,
580150, S80170, S80190, s80210,
580220, 580240, 580250, 580270,
580300, S80330, 580390, 580400,
580440, 880450, 580480 - 580520,
580541 488
15-1-201 42-2.22(2)-522080, 822130 493
15-1-201 42=2.22(6)-822200 496
15-1-201 42-2,22(10)~822210, 522220 493
15-1-201 42-2.22(14)~-522230, 522240, 822250 493
15-1-201 42-2.22{20)~522380 through 8522440 493
15-1=-201 42-2.22(34)-522710 through $22800 493
15-1-201 42-2.22(38)~522810 through 822850 493
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(5)

Register

Mca Rule or A.G.'s Opinion Page No.
15=-1-201 44-2.22(46)-522900, S22901, 522940 1093
15-1-201 42-2.22(50)-822970 through 5221050 493
15-1-201 Rule I (Revenue) 390
15-1-201 Rules I through XI (Revenue) 496
15-3-111 44-2.8(1)~58660 1725
15-6-135 Rule I (Revenue) 389, 390
15-6-135 Rules I through XI (Revenue) 501
15-6-201 Rule I (Revenue) 389, 390
15-6=201 Rules I through XI (Revenue) 501
15-23-108 42-2.22(2)-822080, £22130 493
15-23-108 42-2.22(10)-822210, 822220 493
15-23-108 42-2.22(14)-822230, 522240, 522250 493
15-23-108 42-2.22(20)-522380 through 5224490 493
15-23-108 42-2,22(34)-522710 through 522800 493
15-23-108 42-2.22(38)-822810 through 522850 493
15-23-108 42-2,22(46)-5822900, S22901, S22940 1093
15-23-108 42-2.22(50)-822970 through 5221050 493
15-24-301 18-2.10(6)-810040 346
15-24-1001 18-2.10(6)-510040 346
15-30-111 42-2.8(1)-88660 398
15-30-142 42-2.8(1)~88660 398
15=30=305 42-2.8(1)-58660 398
15-30-305 42-2.8(1)-s8800, S8l0, S850, S880,

58010, 88070, S8080, 58110, S8160 =~
58240, S$8290 - 58305, S8310, 58350,
58400 - 58430, 58460, 58470, S8570 -
58600, S8630, S8640, 8740, S8770 -
£8830, £8940, S8960 - S80010,
580030 - sS80080, 580120, s80130,
580150, s80170, S$80190, 580210,
580220, s80240, sS80250, SB80270,
580300, S$80330, 580390, 580400,
580440, 580450, 580480 - S80520,
580541 488
15-31-501 42-2.6(1)-S600, S620, S630, 5660,
56120, S6140, S6162, s6210, 56260,
86510, S6530, S6550, S6560, S6590,
56600, 86620 - 56660, S6680, 56690,
56710, 56720, 56740 - S6780, 56820,

$6830, 56860 - 56960 491
15-31-501 42-2.6(3)=-861650, S61690, S$61700 491
15-32-102(5) Rule I (Revenue) 389
15-35-~104 Opinion No. 72 1117
15~35-108 Opinion No. 72 1117
15-70-104 Rule I (Revenue) 397
15-70-104 Rules I, I, III (Revenue) 77
15=-70-104 42-+2,18(6)-518100 through S18120 397
15-70-104 42-2.18(6)-518190 397
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(6)

MCA

15-70-201

15-70-204,(1)&(3)

15-70-302
15-70-302
15-70-302
15-70-311
15-70-311
15-70-323
15-70-325,
15-70-325,
15-70-325,

Title 16,

Ch. 3, P.

327
327
327

3

Title 16, Ch.

16~1~303
16-1-303
16-3-303
16-3-306
16-4-406
16-11~103
16-11-111

17-5-102

19-4-402

20~-2-114
20-2~114
20%2-114
20-2-114
20-2-114
20~3-106

20-3-324(1),(23)

20-4-302(4)
20-5-202
20-5-401
20-5-402 -
20-5-402 -
20-5-402 -
20-5-402 -
20-7-301

20-7-302

20-7~302
20-7-302

13-7/17/80

408
408
408
408

4

Rule or A.G.'s Opinion

Rules I, II, III (Revenue)

Rules I, II, III (Revenue)

Rule I (Revenue)
42-2,18(6)-518100 through $18120
42-2.18(6)=-518190

Rule I (Revenue)
18-2.10(6)~510040
42=2.18(6)-518190

Rule I (Revenue)
42-2.18(6)~518100 through 518120
42-2.18(6)-518190

Rules I & II (RevVenue)
Rules I & II (Revenue)
Rules I & II (Revenue)
42-2.12(6)-812015
Rules I & II (Revenue)
Rule I (Revenue)
42-2.12(6)-512015
42-2.14(1)-81470
42-2.14(1)-81470

Opinion No. 78

Declaratory Ruling
(Montana Teachers' Retirement)

New Rule (Public Education)
New Rule (Public Education)
New Rule (Public Education)
48-2.22(1)-52210
48-2.22(1)-82230 through 52250
New Rule (Supt. of Public
Instruction)
48=-2.18(38)-518680
New Rule (Public Education)
New Rule (Public Education)
16-2.18(10)-518050
Rules I through XIV
16-2.14(1)-814040
16-2.18(10)~318070 through S18072

16-2.18(10)~S18075, S§18077, 518078

Rules 1 through 33

(Supt. of Public Instruction)
48-2.26(2)-52610 through 526010
48-2.26(6)-526020 through 526050
48-2.26(10)-526140

Register

Page No.

76

76
395
397
397
395
346
394
397
397
397

485
485
485
1536
485
74
1536
1568
1568

1513

663

417
418
419
412
413

1162
1477
419
419
1523
456
456
1306
1306

535
1569
1569
1569

- 416



MCA

20-7-302
20-7~302
20-7-302.1(7) (10)

20-7-312(1)

20-7-402
20-7-402(1) (c),

(2)
20-7-402(1) (e),
(2)

20-7-402(2),
403 (5)

20~7-403(1)
20-7-414 (1)
20-8-103
20-8-103
20-8-103
20-8-103
20-8-103
20-10-103

20-31-102, 103

Title 23,

Ch. 2, P. 6
23-1-106(1)
23-2-521
23~-2-521
23-4-104

23-4-104
23-4-202
23-4-202

23~-4-202
23-4-204
23-4-304
30-15-205

40
40

Title 37, Ch.
Title 37, Ch.
37-1-103(1)
37-3-203(1) {a)
37-4~301 (1) &(8)
37-4-402(3)&(8)
37-4-408

Rule or A.G.'s Opinion

48-2.26(14)-5826150 through 526200
48-2.26(18)-526210 through 526230
Rules 1 through 33
(Supt. of Public Instruction)
Rules 1 through 33
(Supt. of Public
48-2.18(1)~-51801

Instruction)

48~2.18(18)-518270

48-2.18(38)-518680
48-2.18(6)-S18051,
48-2.18(1)-51801
48-2.18(18)-518270
New Rule (Public Education)
New Rule (Public Education)
New Rule (Public Education)
48-2.22(1)-52210
48-2.22(1)~s2230
10.7.11
Rules I through III

(Board of Public Education)

518052

through $2250

42-2,18(6)-818110
12-2.10(14)-510190
New Rule (Fish, Wildlife & Parks)
12-2.10(14)-810110
40-3.46(6)-54660,
546010
40-3.46(6)~546010
40-3.46(6)-54660,
40-3.46(6)~-54660,
5460106, S46030,
40-3.46(6)-546010

54680, S4690,

54690
54690,

54680,
54680,
546040

40-3.46(6)-546010, 546030
40-3.46(6)-546040
46-2.10(18)~-511538
40~3.100(6)-810065, S10066

40-3.100(6)~510090
40-3.74(6)~57460
40-3.54(6)-55446
40-3.34(6)-53430
40-3.34(10)-534000
40-3.34(10)-53470

(7

Register
Page No.

1569
1569

535

535
1571

532
1477

1480
1571
532
417
418
419
412
413 - 416
1060

563 — 567

391
448,
450
450

1004

381,
1693,
385

383
1721

702
1693,

383

384

1721

1771

483
72
67
64

475

477

476
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(8)

MCA

37-5-301
37-7-302(2)
37-9-201
37-11~104
37-11-201
37-11-201
37-11-304
37-11-305
37-11-307
37-11-307 - 309
37-11-308, 309
37-13-201(1)&(2)
37-13-303
37-13-304
37-13-305
37-14-202
37-14-306
37-15-202
37-15-202(1) (&)
(3)
37-15-307, 308
37-17-202(1)
37-17-311
37-18-202(1)

37-18-302
37-18-302, 303
37-18-303(5)
37-18-307
37-18-307(2)
37-18-311
37-18~401
37-18-405
37-18-411(1)
37-31-203
37-31-302
37-40~101
37-40-101(5)
37-40-203

37-40-203
37-40-302 &
37-40-304
37-40~311
37-43-202
37-50-201
37-50-201

(4)

13-7/17/80

Rule or A.G.'s Opinion

40-3.74(6)-57460
40-3.78(6)-578065
40-3.66(6)-56690
46-2.10(18)-511538
40.40.402, 403, 406
40.40.403, 404
40.40.403
40.40.402
40.40.406
40.40.403,
40.40.403
40-3.54(14)~854050,
40-3.54(14)-554050
40-3.54(14)-854050
40-3.54(14)-554050
40-3.96(6)-59675
40-3.96(6)-59675
40-3.101(6)~-S101000

404

554060

40~3.101(2)-P1l0115
40-3.101(6)-5101000
40-3.90(6)-590040
40-3.90(6)-590040
40-3.102(6)~510220, S10225,
510235, $10240, 510245,
510270, 510280
40-3.102(6)-810220
40-3.102(6)~510220,
40-3.102(6)-510240
40-3.102(6)~510230,
40~3.102(6)-810235
40-3.102(6)-5810250
40-3.102(6)-510245
40-3.102(6)-510245
40-3.102(6)-810250
40-3.30(8)-830095
40-3.30(8)-530095
40-3.100(6)-810065,
40-3.100(6)-810065
40-3.100(6)-810065,
810090
40-3.100(6)-510065,
40-3.100(6)-510080
40-3.100(6)-510080
40-3.100(6)-810090
40-3.106(6)-810670
40-3.94(2)~P9415
40-3.94(6)-89460

810225,

510245,

510066
s1o0070,

510066

510230,
510250,

510245

516270

510080,

Register
Page No.

67
704
66
1771
1251
700
1250
1250
1250
700
1250
63,
63
63
63
1149
1149
1151

387
1151
1366
1366

618 - 6
618
618, 6
621
621 - 6
621
622
622
622
622
1657
1057
483
69

73
483
71,
72
73
1369
1147
1566

64

24

20

24

72



MCA

37-50-201
37-50-203
37-50-314
37-51~203
37-51-311
37-60-202
37-65-305

37-68-201
37-68=-201
37-68-303
37-69-101
37-69-103
37-69-301
37-69-324

Title 39,
Ch. 31, 32
39=3~-202
39-3-213
39-3~403
39-3-407
39-51-301(1)
39-51-1201 -
39-51-1201 -
39~51-1201 -
39-51-1212 -
39-51-1212 -
39-51-1212 -
39-51-2302(3)
39-68-303
39-71-307(2)

40-5-203

1205
1205
1205
1219
1219
1219

44-1-102 - 103

44~1-103
44-1-103
44~1-103
44-1-103
44-1-103
44-1-103
44-1-303(2)
44-1-401

44-1-1101, 1102

44-2-115

Rule or A.G.'s Opinion

40-3.94 (6)-594010, 594060

40.3.94(6)~S9460

40~-3.94(6)~594010, 594060

40-3.98(6)-598040

40-3.98(6)~598040

40-2.3(6)=-830070

40-3.10(6)-S1040, S10010,
510040 (1) (b)

40-3.38(6)~53875

40-3.38(6)-53875

40-3.38(6)-53875

Opinion No. 60

Opinion No. 60

Opinion No. 60

Opinion No. 64

2-3,.34(38)-534300
24-3.14BII(42)-814560
24-3.14BI1(42)-514560
24-3.14BIT(42)-814560
24~3,14BTI(42)-814560
24.11.411

24-3,10(18)-510210 through S10280

24-3,10(22)-810321
24-3.10(34)-510590

24-3.10(18)-510210 through 510280

24-3,10(22)-510321
24-3.10(34)~510590
24.11.411
40-3.38(6)-53875
24-3,18(10)-51890

42-2.5(1)-s1l80, 5190, 5200

23-2.6ATI(2)-8620

New Rule (Justice)
23-2.6A1 (6)-56180
23-2.6AII(1)-5600, S610
23-2.6AVI(1)-5600, 5610, 5690
23-2.6AVI(2)-8620
23-2.6AVI(2)-36010
23-2.6AII(2)=5620
23-2.6A11(2)-8620
23-2.6AVI(2)~S6010
Opinion No. 77

(9)

Register
Page No.

1367
1566
1367
705
705
1146

1362
480
1690
1690
135
135
135
601

1635
1244
1244
1244
1244
1042
1041l
1041
1041
1041
1041
1041
1042
480
46

588

1307
581
576

1312

1320

1316

1314

1307

1307

1314

1510
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(10)

MCA

45-1-101

45-2-101(44), (51)

45-7-104
45-7-401

46-4-301 - 306
46-8-201

49-1-101, 102
49-1-101, 102
49-2-101, 102
49-2-202
49-2-202
49-2-204
49-2-204
49-2-204
49-2-204
49-2-204
49-2-301 - 308
49-2-301 - 308
49-2-401 - 404
49~2-401 - 404
49-2-501 - 505
49~-2~501 - 505
49-2-504
49-2-601
49-2-601

Title 50
Title 50,

Ch. 5, Part 3
Title 50,

Ch. 15, Part 4

50-1-202
50-1-202
50-1-202
50-1-202(9)
50-1-202(9)
50~2-116
50-2-118
50-3-102(2)
50-~3-102(2) (a)
50-3-102(2) (a)
50-5-101 -~ 307
50-5-~103
50~5-103
50-5-302
50-5-404 (1)

13-7/17/80

Rule or A.G.'s Opinion

Opinion No. 76
Opinion No., 76
Opinion No. 76
Opinion No. 55

Opinion No. 82
Opinion No. 77

Rule II (SRS)
46-2.10(1.8)-811517

Rule II (SRS)

Rule II (SRS)
46-2.10(18)~511517

New Rule (Labor & Industry)
Rule I (Labor & Industry)
24~3.9(2)-P9076
24-3.9(2)-P9114 through P9116
24-3.9(14)~-59330

Rule II (SRS)
46-2.,10(18)-511517

Rule II (SRS)
46-2.10(18)-811517

Rule II (SRS)
46-2.10(18)-511517
24-3,9(2)-P9115

Rule II (S8RS)
46-2.10(18)-3811517

16-2.18(10)-51852
16-2.22(1)~82303

Rule VI - Chapter 20
New Rules (Health)

16-2.18(10)-51840, 518040, S18055

16-2.18(10)~S1852

New Rule (Health)

New Rule (Health)

New Rules (Health)

New Rules (Health)
23-2,10B(10)-810390
23-2,10B(2)-51030
23-2.10B(10)~810390
46-2.10(18)-511451B

Rules I & II (Health)

Rules I through XXXIX (Health)
Rules I & II (Health)

Rules I through XXXIX (Health)

Register
Page No.

1507
1507
1507
1449

1628
1510

709
1491
709
709
1491
1128
1129
1130
1130, 1134
1137
709
1491
709
1491
709
1491
1132
709
1491

1559
1587

1580
1201~ 1224
1200
1559
1524
1526
1201- 1224
1201- 1224
1709
1326
1326
1372
158
1225- 1241
158
1225~ 1241



MCA

50-15-206(1) (a)
50-15-304(2) (c)

50-16-302
50-16-311
50-16-314
50~17-103
50-17-105
50-18-102
50-18-102
50-18-105
50-18-106
50-18-106
50-18~705

- 108

50-31-103(15)

50-31=-201
50-32~103
50-32-202,
50-32-223,

203
224

50-~32-401 (1)

50-32-401 (1), (2)

50-39-102
50~71-201
50-71-301
50-71-311
50-74-101

53-2-201
53-2-201
53-2-201
53-2-201
53-2-201

53-2-201

53-2-201,
53-2-204
53-2-206
53~2-612
53-3-102
53-3-103
53-3-103
53-3-301
53-4-111
53-4-111
53-4-111
53-4-111
53-4-211,
53-4-212

- 203

202

212

Rule or A.G.'s Opinion

Opinion No. 62

Opinion No. 62

Opinion No. 82

Opinion No. 82

Opinion No. 82

New Rules (Health)

New Rules (Health)

New Rules {Health)
16-2.18(10)-51852
16-2.18(10)-81852
16-2.18(10)-51852

New Rules (Health)

New Rules (Health)
16-2.14(2)-814230
16-2.14(2)-814230
40-3,78(6)-578030
40-3.78(6)=578030
40-3.78(6)-578030

New Rule (Justice)

Rule I (Justice)
23~2.10B(10)-510390
24-3.18A(2)-51810(3) (a)
24-3.18A(2)-51810(3) (a)
24-3.18A(2)-81810(3) (a)
24-3.18AI(1)-81800

Rule I (SRS)

Rule I & II (SRS)

Rules V through VIII (SRS)
46-2.6(2)-56030 through 56050

46-2.6(6)-56300, 56320, S6360 -

56380, S6440, S6505
46-2.10(46)-5103000 through
5103050
46-2.14(114)-8141110
Rules V & VI (SRS)
Rules V - VIII (SRS)
Rule I (SRS)
46-2.10(34)~811930
46~2.10(38)-5102030
46-2.10(38)~5102030
46-2.10(34)-511930
46-2.6(2)-8680(2) (£)
46-2.6(2)=-56030 through S6050
46-2.6(10)-56580
46-2.6(10)-S6610, 86630, S6640
46-2.10(30)-511880
Rules I through IV (SRS)

(11)

Register
Page No.

437
437
1628
1628
1628
1201- 1224
1201~ 1224
1201- 1224
1560
1559
1559
12031- 1224
1201~ 1224
13
14
1364
1364
1364
1483
683
1326
1565
1565
1565
1249

1252
1160
1445
1396

1398, 1404

1392
593
1445
1445
1252
1471
400, 722
1501
1471
1474
1396
510
508
1254
527
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(12)

Mca

53-4-212
53-4-212
53-4-212

53-4-212
53-4-212
53-4-212
53-4~231
53-4-231
53-4-231
53-4~236
53-4-241, 242
53-4-241, 242
53-4-516
53-5«101
53-5-201(2) ()
53-5~205

53-6-101
53-6-101
53-6-101
53-6-101
53-6-101
53-6~101
53-6~101
53-6-101
53-6-101
53-6-101
53-6~101
53-6-101
53-6-101
53-6-101
53-6-101
53-6-101
53-6-101
53-6-101
53-6~101
53-6-101
53«6-101
53-6-101

53-6-101
53-6-101
53-6-101
53-6-101
53-6-101

53-6-101

13-7/17/80

Rule or A.G.'s Opinion

Rules I through IX (SRS)

46~2.6{(2)-86030 through S6050

46-2.6(6)~56300 through 56320,
56440

46-2.,10(14)-811000, S11250, 511260

46-2.10(14)-511170 through 511200

46-2.10(14)-5811370

Rules I through IV (SRS)

Rules I through IX (SRS)

46-2.10(14)-511170 through $11200

Rules I through IV (SRS)

Rules I through IX (SRS)

46-2.10(14)-S11170 through S11200

46~2,6(2)~8680(2) (f)

Rules I through XVII (SRS)

Rules I through XVII (SRS)

46-2,6(6)-56300, 56320, 56360,
56380

Rule I (SRS)

Rules I & II (SRS)

Rules I through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through IIT (SRS)
Rules I through III (SRS}
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through II1 (SRS}
Rules I through III (SRS)
Rules I through III (SRS)
Rules T through III (SRS)
Rules I through IV (SRS)

Rules I through VI (S5RS)

Rules I through VI (SRS)

RUles I through VII (S8SRS)
46-2.10(18)-511390, 511400
46-2,10(18)-511440
46-2,10(18)-511440(1) (£}, (3),
(k), (1)
46-2.10(18)-811440(1) (g) (v)
46-2,10(18)~511440(1) (m)
46-2.]0(18)=-5811440(1) (n) (i)
46-~2.10(18)-511440(1) (o)
46-2.10(18)-811440(1) (g) (i), (ii),
(iii), (iv), (aa)
46-2.10(18)-511440(x)

Register
Page No.

1469
1396

1398,
502,
1469
506
527
1469
1469
527
1469
1469
1474
518
518

1398,
631
1261
408
404
411
512
515
1427
1429
1432
1439
1443
1455
1457
1460
1154
589
626
709
631
1261

1412,
404

1154
408
626,

1443
411,

1402
504

1400

1416

1460

515



MCA

53-6-101
53-6-101
53-6-101
53-6-101
53-6-101
53-6-101
53-6-101
53-6~101
53-6-103
53-6-103
53-6-103
53«6-105
53-6-111
53-6-111
53-6-111
53-6-113
53-6~113
53-6-113
53-6-~113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6~113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113
53-6-113

53-6-113
53-6-113
53-6-113
53-6-113

103
- 144

Rule or A.G.'s Opinion

46-2.10(18)-511444
46-2.10(18)-511447
46-2.10(18)-511460
46-2.10(18)-S811502
46-2.10(18)-511511
46-2.10(18)=~-511512

Rule I (SRS)

Rule II (SRS)

Rule I (SRS)

Rule I (SRS)

Rule III (SRS)

Rule II (SRS)

Rules I through VIII (SRS)
Rule VII (SRS)
46-2.10(18)=511444

Rule I (SRS)

Rule I (SRS)

Rule I (SRS)

Rule I (S8RS)

Rule I & II (SRS)

Rules I & ITI (SRS)

Rules I & II (S8RS)

Rules I through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through IIT (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through IV (SRS)
Rules I through VI (SRS)
Rules I through VI (SRS)
Rules I through VII (SRS)
Rules I through X (SRS)

46-2.10(18)-811390,
46-2.10(18)-511440
46-2.10(18)-511440(1) (f),

(x)

46-2.10(18)~-511440(1) (g) (v)

’

(1)

511400

46-2.10(18)~511440(1) (m)

46-2.10(18)-511440(1) (n) (1)

46-2.10(18)-511440(1) (o)

(13)

Register
Page NoO.

1394
512
707

1434

1406

1414

1407
631

1158

1435

1445
709
716
714

1394

1158

1256

1407

1435
631

1157

1261
404
408
411
512
515

1427

1429

1432

1443

1455

1457

1460

1154
589
626
709

1444
631
589, 1261

1412, 1416
404

1154

408

626, 1460
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(14)

mca

53-6-113
53-6-113

53-6-113
53-6-113
53-6-113

53-6-113
53-6-113
53-6-113
53-6-113
53-6-114
53-6-115
53-6-121
53~6-131

53-6-132
53-6-133
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6~141
53-6~141
53-6-141
53=6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141
53-6-141

53-6-141
53-6-141
53-6~141
53-6-141
53-6-141

53-6-141
53-6-141

13-7/17/80

Rule or A.G.'s Opinion

46-2.10(18)-811440(1) (o)

46-2.10(18)-511440(1) (q) (i), (ii),

(iii), (iv), (aa)
46-2.10(18)-511440(x)
46-2,10(18)~511447
46-2.10(18)-511451B, S11451D,

511451E
46~2.10(18)-811460
46-2.10(18)~511490
46-2,10(18)-511502
46-2.,10(18)-511511, S11512
Rules II & III (SRS)

Rule II (SRS)
Rules II & III (SRS)
Rules IT, IV through VII, IX, X

(SRS)

Rule II (SRS)
Rules II, VII, VIII, IX, X (SRS)
Rule I (SRS}
Rule I (SRS)
Rule I (SRS)

Rules I and II (5RS)

Rules I through III (SRS)
Rules I through TIT (SRS)
Rules T through III (SRS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules I through ITII (S8RS)
Rules I through III (SRS)
Rules I through III (SRS)
Rules T through III (SRS)
Rules I through III (8RS)
Rules I through IV (SRS)

I

Rules through VI (SRS)
Rules I through VI (SRS)
Rules II through VII (SRS)
46-~2,10(18)-511390
46-2,10(18)-811440
46-2.10(18)-511440(1) (£), (3),
(k), (1)
46-2.10(18)=S11440(1) (g) (v)
46-2.10(18)-511440(1) (m)
46-2.10(18)=811440(1) (n) (1)
46~2.,10(18)-511440(1) (o)

46-2,10(18)-511440(1) (gq) (i), (ii),

(iii), (iv), (aa)
46-2.10(18)~511440(r)
46-2,10(18)-511447

Register
Page No.

626, 1460

1443
411, 515
512

1390
707, 1461
1463
1434
1406, 1414
1445
709
1445

1445
1445
1445
1256
1407
1435
1157
404
408
411
512
515
1427
1429
1432
1439
1443
1154
589
626
709
631
589, 631

1412, 1416
404

1154
408
626

1443
411, 515
512



MCA
53-6-141

53-6-141
53-6-141
53-6-141
53-6-141
53-6-141,
53-6-143
53-6-143,
53-6-201
53-7-102
53-7-202
53-20-203
53-20-204
53-20-204
53-24-105

56-3-141
60-3-201

Title 61
Title 61,

Part 1
61-1-104
61-1-118
61-2-301
61-2-302¢(
61=2-302(
61-3-311
61-3-311

61-3-431
61-3-501
61-3-502
61-3-506
61-3-711
61-4-431
61-5-206(
61-5-206(
61-8-107
61-8-401
61=~8-714
61-9-226,
61L-9-401,
61-10-101
61-10-101
61~10-101

;204
(2)
(2)

Ch. 6,

& 3
- 120

1), (3)
1),(2)
- 315
- 315

- 719

1), (b)
2)

227
402
- 148
- 148
- 148

Rule or A.G.'s Opinion

46-2.10(18)~-511451B, S511451D,
S11451E

46-2.10(18)-511460

46-2.10(18)-811502

46-2.10(18)-811511

46-2.10(18)=-811512

Rules VII & X (SRS)

Rules I through III (SRS)

Rule IV (SRS)

Rule II (SRS)

46-2.18(34)-518170

46-2.18(34)~-518170

46-2.6(6)-56505

Rule I (SBRS)

46-2.22(11)-52226

(15)

Register
Page No.

1390
707
1434
1406
1414
1449
1439
711
631
593
593
1404
1409
1806

Rules I through XVI (Institutions) 1667

Rule I (SRS)
Opinion Ne. 67
42-2.18(6)-518110

2-2.4(1)-5450
18-2.10(6)-51080, S1090, 810050
23-2.6AVI(2)-8620
23-2.6ATI(6)-56183
New Rule (Justice)
23-2.6AI(6)-56180
23-2,6B(1)-0600
23-2.6B(2)-5610, 5620, 5650,
5670, S680
18-2.10(6)-51080, 51090, 510050
23-2.6B(2)-8680
18=-2.,10(6)-810020
18-2.10(6)=510020
18-2.10(18)~810210
18-2.10(6)~510070
23-2.6AI(6)~S6180
New Rule (Justice)
23-2.6AVI(2)=-8620
Opinion No. 63
Opinion No. 63
23-2.6AVI (2)~8620
23-2,6AVI(2)~5620
18-2.10(6)~51020
18-2.10(14)-810110
18-2.10(18)-510200, S10210
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BEFORE THE WORKER'S COMPENSATION COURT
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING ON
of additional procedural ) ADOPTION OF PROCEDURAL RULES
rules for the Worker's )  FOR APPELLATE REVIEW, ATTORNEY
Compensation Court ) FEES AND MOTIONS TO PRODUCE

l. On August 19, 1980, at 10:00 a.m., a public
hearing will be held in the Senate Chamber, State Capitol,
Helena, to consider the adoption of additional rules
governing practice and procedure before the Worker's
Compensation Court.

2. The proposed rules do not replace or modify any
sections currently found in the ARM.

3. The proposed rules provide as follows:

RULE I ATTORNEY FEE§ (1) When a petition for hearing
has been filed by an attorney representing a claimant, and
as part of the petition, attorney fees and costs are re-
quested to be assessed against the insurer, the attorney
shall file a copy of the fee agreement previously filed
with the division with the court.

(2) If the court orders attorney fees and costs
assessed against an insurer pursuant to 39-71-611, MCA,
because of a finding by the court that there was an improper
denial or termination of benefits, the attorney representing
the claimant shall file with the court a detailed statement
of the time and c¢osts incurred in representing the claimant
on the issues before the court that resulted in the order
assessing costs and attorney fees. A copy of the statement
shall be served on the insurer. The court shall establish
a reasonable hourly figure and issue an order setting an
attorney fee and cost amount with consideration given to
the statement filed. The court is not bound by the
statement filed by the attorney.

(3) If the court orders attorney fees and costs
assessed against an insurer pursuant to 39-71-612, MCA, the
attorney representing the claimant shall file with the court
a detailed statement setting forth his request for an
award of attorney fees and costs. A copy ©of the statement
shall be served on the insurer. The court shall issue an
order setting an attorney fee and costs amount with
consideration given to the statement filed. The court is
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not bound by the statement filed by the attorney.

(4 The insurer may, within 10 days 5f receipt of a
copy of a statement filed under subsections (2) and (3)
of this rule, file objections to any part of the statement
submitted. Such objections shall set forth in detail the
reason for the objections. The court shall review and
consider the objections before issuing its order setting
attorney fees and costs.

{5) Unless otherwise stated in the court's order
setting an award for attorney fees and costs, the amount
awarded by the court shall be the exclusive amount the
attorney is entitled to for representing the claimant on
the issues litigated that resulted in the award of attorney
fees and costs. When an attorney has been successful in
establishing that a claimant is entitled to substantial
future weekly payments, the court may, in its discretion,
consider such benefits in its award of attorney fees.

(6) . Within 10 days after receipt of the court order
setting attorney fees and costs, either the c¢laimant's
attorney or the insurer may file ohjectlons to the grder .
and request an evidentiary hearing. - The court’ ‘shal¥ set
the matter for hearing and receive evidence regardinq the’
order. After the hparing, the court®shall issue an prder
modxfylng or affjrming its previous order: :

RULE TI APPEALS REGARDING CRIME VICTIMS' COMPENSATION,
OCCUPATIONAL DISEASE CLAIMS, AND SUBROGATION (1) An
appeal from a final decision of the division of workers'
compensation regarding a crime victim's compensation claim,
an occupational disease claim, or an order of the division
regarding subrogation pursuant to 39-71-414(5), MCA, shall
be filed with the court by filing a petition for appeal with
the court within thirty (30) days after service of the
final decision of the division. Rule 1(2) (ARM 2.52.201(2))
applies to the filing of a petition.

(2) The petition for appeal shall state the grounds
upon which the petitioner contends he is entitled to relief.
The petition shall demand the relief to which the petitioner
believes he is entitled, and the demand for relief may be
in the alternative.

(3) The filing of the petition shall not stay the
division's decision. However, the court may, upon applica-
tion of a party, order a stay upon terms which the court
considers proper.

(4) Within 10 days after the service of the petition,
the division shall transmit to the c¢ourt the original or a
certified copy of the entire record of the proceeding
under review,

(5) 1If, before the date set for hearing, application
is made to the court for leave to present additional
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evidence, and it is shown to the satisfaction of the court
that the additional evidence is material and that there were
good reasons for failure to present it in the proceeding
before the division, the court may order that the additional
evidence be presented to the court.

{(6) The hearing regarding the petition shall be set
with other proceedings in accordance with Rule 8 (ARM
2.52.208)

(7) The court shall hase its decision on the record,
additional evidence (if allowed), and oral argument. The
court may require briefs or other documents to be filed by
a party, and a proposed order.

(8) Rule 19 (ARM 2.52,221), relating to rehearings,
applies to decisions under this rule. However, the decision
of the court may or may not be in the form of findings of
fact or conclusions of law.

RULE IIl1 MOTIONS TO PRODUCE (1) A party may serve
upon an adverse party any time after a trial has been set a
redquest (a) to produce and permit the party making the re=-
quest, or his agent, to inspect and copy any designated
documents or records, or to copy, test, or sample any
tangible things, which may be relevant and which are in
the possession, custody or control of the party upon whom
the request is served; or (b) to permit entry upon designated
land or other property in the possession or control of the
party upon whom the request is served for the purpose of
inspection and measuring, surveying, photographing, testing,
or sampling the property or any designated object or opera-
tion thereon, within the limits of relevancy.

(2) The party upon whom the reguest is served shall
serve a written response within 30 days after service of the
request. The court may allow a longer or shorter time.

The response shall state, with respect to each item or
category, that inspection and related activities will be
permitted as requested, unless the request is objected to,
in which event the reasons for objection shall be stated.
For a partial objection the part shall be specified. The
requesting party may then move for an order compelling
response in the manner provided for compelling answers to
interrogatories at ARM 2.52,.215(3) and the motion shall be
similarly treated.

4, The rationale for adopting these rules is the need
for guidelines in cases where a successful claimant is
awarded reasonable attorney's fees, and for establishing an
appellate procedure in those areas where the legislature
has given the Worker's Compensation Court jurisdiction to
review contested case decisions of the Division of Worker's
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Compensation. A rule on production of documents, etc.,
is proposed to clarify that this form of discovery is per-
mitted,

5. Interested persons may submit their data, views,
or arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted
to the Worker's Compensation Court, 1422 Cedar-Airport Way,
Helena, Montana 59601, no later than August 25, 1980.

6. Clarice V., Beck has been designated to preside
over and conduct the hearing.

7. The authority of the court to make the proposed
rules is based on and implements 2-4-201, MCA.

/

Foax . ) !

TELIAM E. HONT
JUDGE
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BEFORE THE WORKERS' COMPENSATION COURT
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON
amendment of ) AMENDMENT OF ARM 2.52.201,
procedural rules ) 2.52.203, 2.52.205, 2.52.208,

2.52.211, 2.,52.212, 2.52.213,
2.52.,214, 2,52.215, 2.52.217,
2.52.218, 2.52.220, 2.52.221,
and 2.52.222

TO: All Interested Persons

1. On August 19, 1980, at 10:00 a.m., a public
hearing will be held in the Senate Chamber, State Capitol,
Helena, to consider the amendment of rules governing
practice and procedure before the Workers' Compensation
Court,

2. The rules in their present form were adopted in
1979 (1979 MAR p. 798) and thus are not currently
published in the ARM.

3. The rules as proposed to be amended provide as
follows:

2.52.201 PETITION FQR HEARING (1) All requests for
hearing before the workers' compensation court shall be
in petition form. The petition shall include the following
information:

(a) that the parties have made an effort to solve the
dispute existing between the parties and that a solution
of the dispute cannot be reached by them. A copy of the
letter or document the petitioner relies upon as evidence
that a solution to the dispute cannot be reached by the
parties must be attached to the petition. If a letter or
document cannot be obtained, then a paragraph in the
petition should state what the petitioner has done to
resolve the dispute and the circumstances surrounding the
failure to reach a resolution.

(b) reference to every particular section of the
Montana Code Annotated or the rules in the Administrative
Rules of Montana that are involved in the dispute.

(¢) a short and plain statement of the matters as

asserted and ever% disputed issu= that the petitioner .
wishes the court to make a determination of after a hearing.
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(d) a description of the accident, including_ the
county where it took place.

(¢) a statement that the petitioner has freely
exchanged all available medical reports with the defendant,
and pursuant to ARM 2.52.212 will continue to do_so.
Medical reports are not to be attached to the petition.

(£) the signature of the petitioner or his attorney.

2. Same as existing rule.

2.52.203 GSiGNED-PLEABING--+t1)y--Every-petition-re-
guesting-a-hearing-and-every-answer-frem-a-party-repre-
sented-by-an-attorney-shati-be-signed-py-the-partytas
artorney-of-record-or-by-the-party:--A-party-who-is-not
represented-by-an-attorney-shali-sign-the-petition-or-answer
and-seate-the-partyis-address-—-Petitions-and-answers
need-not-pe-verified-or-accompanied-by-affidavits

SERVICE (1) The court will serve the
furnished copies of the petitioli Upon defendants,
eérnpioyers, and others as desighated ip the c¢laimant's in-
structions, by mailing them at Helena, Montana, with Tirst
class postage prepaid. The peltiiioner Is responsible for
providing correct namés and addresses.

(2} AlITl pleadings subsequent t0 the original petition,
every written motion, paper relating to discovery, or other
document which 1s described in Rul@& 5, M.R.C.P. shall be
served and acdcompanied by prool oI service as provided in
Rule 5, M,R.CT.,P. The clerk will not accept any document
offered TO¥ Filing which has not been served as required
under this rule, and may either reéturn or destrdy any such
document.,

- (3)  Whenever a party has the right or is required
to_do_some act _or take some proceedings within a prescribed
period of time after the service of a notice or other paper
upon _him and the notice or paper is served by mail, 3 days
shall be added to the prescribed period.

2.52,205_ _AMENDING PLEADING (1) Petitions for hearing
and answers to petitions may be amended within 20 days of
receipt by the court of the petition or answer. The court
may, in its discretion, allow parties at any time to amend
petitions or answers prior to a hearing or at a hearing.
Parties may respond to amended petitions and answers within
10 days of receipt of an amended petition or answer and
shall respond to amended petitions and answers when re-
guested by the court. Nermaiiys Amendments are conusidered
at the pretrial and are contained in the pretrial order.

2,52.208 TIME AND PLACE OF HEARING.GENERALLY (l)y For
the purposes of hearings setting trials, the court uses the
fiscal year of July 1 to June 30, and has four terms of
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three months each and has designated them as the July term,
October term, January term and April term.

(2) In addition, the court has divided the state
into nine geographic areas made up of the several counties
(subsection (5) of this rule). Except for emergency hearings
(ARM 2.52.209) or upon stipulation of all the parties and
consent of court for hearings elsewhere, hearings will be
held at the time and in the place designated in subsections
(3) through (4) of this rule.

{3) Court will be in session at the c¢all of the courts.
but-nermatiy-witi-be-in-the-foltewing-areas Cases will be -
heard during the Octobers Jamuary and April termsy in the
area cities (except as indicated)at the following timess,
subject to any exceptions the court may make: B

(a) Kalispell area, the first Puesday week

(b) Missoula area, the second Puesday week

(¢) Butte area (in Helena), the third Fuesday week

(d) Bozeman area (1n Helena), the fourth Puesday week

{e) Billings area, the fifth Puesday week

(f) Miles City area (in Billings), the sixth Pueasday week

(g) Glasgow area, the seventh Puesday week

(h) Great Falls area (in Helena), the eighth Puesday week

(i) Helena area, the ninth Fuesday week
Unless the Court decides otherwise, this schedule will be
followed for setting the hearings to be held in Helena
during the January and July terms.

(4) Court will eemmenee normally convene at 9:30 a.m.7
Yuesday amd It will be in session untri-neen-and-wiii-reeenvene
at-%2+38-prm--and Or recess at the convenience of the court.
If all matters before the court are not completed on Puesday
the first day scheduled for trials the court will reconvene
on the following and as many days thereafter as is necessary
to complete the docket. *f-Puesday-is—-a-heitidayr-court-wiii
eonvene~on-the-foltowing-Wednreadays

(5) Hearings-wilti-be-held-in Each of the nine areas at
designated for trial schedule purposes is named for the
principal the eitiea-iisted-feor city in the counties making
up the area as follows:

{(a) through (iii) same as existing rule.

(6) Upon receipt of a petition meeting the requirements
of these rules, the court will set a hearing trial im for
the area where the accident occurred and at a time that
will allow 26 30 days notice to be given of the hearing trial.
However, the court may, for good cause, hold a hearing trial
over to the next regular hearing trial date in or for that
the area. Any petition filed less than 30 days before the
beginning of a week designated for trials in that area, but
filed early enough so that at least 10 days' notice of a
pretrial conference can be given to the defendant, will be
scheduled for pretrial conference during the setting for
that area.
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2,52,211 WITNESS LIST (1) A party may demand a
list of all witnesses the opposing party will call at a
hearine trial or the court may demand a witness list from
any party. Such a demand can only be made after a hearing
trial date has been set, and such a demand must be com-
plied with withimn-i6-days-ef-the-date-the-party-received
the-demand by the time of the pretrial conference. A com-
plete list of witnesses shall be included in the pretrial
order. A witness may not be called by a party at a hearing
trial if the name of the witness was not timely given to
the opposing party upon demand or by the court as stated
above., However, the court may, in its disc¢retion and for
good cause, waive the provisions of this rule at a hearing
trial.

2.52.212 MEDICAL REPORTS (1) There must be an ex-
change of medical reports and other medical information
based upon_examination of the claimant between the parties
to the dispute prior to any scheduled hearing trial.

Medical reports may be submitted as evidence by stipulation
between parties er-by-the-iaying-of-preoper-foeundatien-at-the
eime-of-triat,

2.52.213 PRETRIAL CONFERENCE (1) A pretrial con-
ference shall precede every trial unless otherwise ordered
by the court.

(2) The court shall make an order which recites the
action taken at the conference and shall set forth the
following:

(a) statement of jurisdiction pursuant to 39-731-29885y
MgA, the appropriate statutes and rules;

(b} motions of either party;

(c) uncontested facts which the parties may agree are
true and which will require no proof;

(d) petitioner's and defendant's issues of fact and

law;

(e} exhibits which may be introduced;

(f) witnesses which may be called with a brief
summary of their testimony;

{g) pretrial discovery desired; i.e., depositions,
interrogatories;
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(h) estimated length of trial, time and place: and
(i) such other matters as may aid in the dispesition
of the matter. e

2.52.214 DEPOSITIONS (1) Depositions of witnesses
who cannot be available at the time of the hearimg trial may
be taken prior to_trial in accordance with the procedures
set forth in Rule 30, M.R.C.P., or subsequent to a hearing
trial with the approval of the court. The cost of the
depositions shall be borne by the party requesting the
depositions. Rule 32 (a)(3), M.R.C.P., is not applicable
to_actions_in the Workers' Compensation Court, and the
deposition o0f a witness, whether or not a party, may be used
by any party for any purpose if the court finds that the
interests of justice would be served thereby.

(2) Objections (other than as to form) to gquestions or
answers in a depostion shall be made by motion at the outset
of the trial.

2.52.215 INTERROGATORIES (1) same as existing rule,

(2) same as existing rule.

(3) If a party fails to answer an interrogatory, the
discovering party may move for an order compelling an
answer. An evasive or incomplete answer is to be treated as
a failure to answer. The court shall hear the arguments for
and_against the motion and award the prevailing party
reasonable expenses incurred, including attorney's fees,
in obtaining the order or in opposing the motion.

2,52.217 VACATING OR CONTINUING HEARING CONFERENCE OR
TRIAL (1) No hearing conference or trial may be vacated or
continued without consent of the court, Counsel may at the
time of the pretrial request that the matter be vacated
and continued. The judge or hearing examiner, for good
cause shown, may grant this request, After a hearing matter
has been vacated or continued once, subsequent requests for
continuance shall be accompanied by a statement in writing
of the party or counsel setting forth the reasons for the
continuance.

2.52.218 CONDUCT OF HEARINE TRIAL (1) Heawimgs Trials
will be held in courtrooms when available or any other
designated place.

(2) The hearing trial will be conducted in the same
manner as a trial without a jury. The hearing trial shall
proceed in the following order, unless the court, for good
cause and special reason, otherwise directs:

(a) The party on whom rests the burden of the issues
may briefly state his case and the evidence by which he
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expects to sustain it,

(b} The adverse party may then, or at the beginning of
his case, briefly state his defense and the evidence he
expects to offer in support of it.

{(c} The party on whom rests the burden of the issues
must produce his evidence; the adverse party will then pro-
duce his evidence.

{d) The parties will then be confined to rebutting
evidence, unless the court, for good reasons, in furtherance
of justice, permits them to offer evidence in their original
case.

{tey--Upon-compietion-of-the-case-by-both-asides;-the
party-upen-whom-the-burden-reats-may—make-a-ciosing-argument
er-statement-foliewed-by-ane-by-the-adverse-parey:

2,52,220 FINDINGS OF FACT AND CONCLUSIONS OF LAW AND
BRIEFS (1) The court may require briefs or other documents
to be filed by ®he a party.

(2) The court may require either or both parties to
file findings of fact and conclusions of law.

(3) Briefs, findings of fact, and conclusions of law
will nermatiy be filed within-20-days-of-the-heartng at a
subsequent date set by the judge or hearing examiper.

(4) If parties are directed to file simultanecusly
by a certain date, any briefs, findings, or conclusions
reaching the court more than 3 days after the deadline or
mailed alter the deadline will not be accepted or filed.

2.52,221 MASTERS AND EXMAINERS--RECOMMENDATIONS FOR
BENCH ORDERS (1} The court shall appoint masters or
examiners when, in the judgment of the court, justice will
be served. Masters will be appointed and serve pursuant to
Rule 53 M.R. CIV. P. Examiners will be appointed and
serve pursuant to 2-4-611, MCA,

(2) An examiner may during or at the conclusion of a
trial or a pretria] conference, advise the parties that an
interlocutory order for payment of benefits or other relief
to a party appears_to be justified and will be forthwith
drawn up for approval by the judge.

2,52.222 REHEARING (1) same as existing rule.

(2) same as existing rule.

(3) same as existing rule.

(4) A proposal for decision by hearing examiner will
be given preliminary approval by the court and reviewed at
the motion of a party as provided in this section. Ton-
clusions of Taw and interpretations of statutes or rules
written by a hearing examiner may be reconsidered by the
court upon_its own motion or at the request of a_party.
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Findings of fact made by a hearing examiner will not be
rejected or revised unless the court first determines from
a review of the complete record and states with particular-
ity in the order that the findings of fact were not based
upon competent substantial evidence or that the proceedings
on which the findings were based did not comply with
essential reguirements of law.

4. The rationale for amending these rules is to reduce
travel in the winter, to prevent ex parte communications, to
clarify the role and authority of hearing examiners, to
improve the efficacy of discovery, and to c¢larify certain
aspects of the present rules.

5. Interested persons may submit their data, views,
or arguments, either orally or in writing, at the hearing.
Written datd, views, or arguments may also be submitted
to the Worker's Compensation Court, 1422 Cedar-Airport Way,
Helena, Montana 59601, no later than August 25, 1980.

- s
6. Clarice V. Beck has been designated to preside
over and conduct the hearing.

7. The authority of the court to make the proposed
rules is based on and implements 2-4-201, MCA.

yE ’
FITLIAM £, HONT
JUDGE

H
Certified to the Secretary of State July S'_ , 1980
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF THE PROPOSED AMENDMENT
of Rule 10.16.801L Establishment) OF RULE 10.16,801 Establishment
of Special Education Program ) of Special Education Program

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On August 16, 1980, the Office of Public Instruction proposes
to amend rule 10.16.801 Establishment of Special Education Program.

2. The rule as proposed to be amended provides as follows:

(1) All handicapped children in Montana are entitled to a free
appropriate public education provided in the least restrictive setting.
To the maximum extent appropriate, handicapped children, including children
in public or private institutions or other care facilities, shall be
educated with children who are not handicapped. Separate schooling or
other removal of handicapped children from the regular educational
environment may occur only when the nature or severity of the handicap
is such that education in regular classes with the use of supplementary
alds and services cannot be achieved satisfactorily.

(2) After September 1, 1977 the board of trustees of every school
district must provide or establish and maintain a special education
program for every handicapped person herein defined between the ages of
six and 18 inclusive. Afeer-September-1;-10885-such-services-shali-pa
provided-for-aii-handicapped-chitdren-between-the-ages-of-three-and-21
inetusive.

(3) The board of trustees of any school district may meet its
obligation to serve handicapped persons by establishing its own special
education program, by establishing a cooperative special education program.

(3 The rule is proposed to be amended to conform to House Bill
624 which makes school district provision of special education programs
permissive in certain cases and amends 20-1-101, 20-5-101, 20-7-402,
20-7-411 and 20-7-412,

(4) Interested parties may submilt thelr data, views or arguments
concerning the proposed amendments in writing to Shirley Miller, Office
of Public Instruction, Director of Special Education, Helena, Montana,
59601 no later than August 14, 1980.

(5) If a person who is directly affected by the proposed amendment
wishes to express his data, views and arguments orally or in writing at
a public hearing, he must make a written request for a hearing and submit
this request along with any written comments he has to Shirley Miller,
Office of Public Instruction, Director of Special Education, Helena,
Montana, 59601, no later than August 14, 1980.

(6) If the agency receives request for a public hearing on the
proposed amendment from elther 10% or 25, whichever is less, of the
persons who are directly affected by the proposed amendment; from the
Administrative Code Committee of the legislature, from a governmental
subdivision or agency; or from an assoclation having not less than 25
members who will be directly affected, a hearing will be held at a
later date. Notice of the hearing will be published in the Montana
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Administrative Register. Ten percent of those persons directly affected
has been determined to be over a thousand persons based on the number of
special education personnel and parents of special education children in
Montana.

7. The authority of the agency to make the proposed amendment is
based on section 20-7-402(2), 20-7-403(2)(7)MCA. The implementing
authority 1s 20-7-411, 20-7-414 MCA.

GEORGTA RT
SUPERT NT OF/PUBLIC INSTRUCTION
BY 9 7

7

Certified to the Secretary of State, July 7, 1980
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the Amendment ) NOTICE OF PROPOSED AMENDMENT OF
of Rule 10.16,802 Establishment) RULE 10.16.802

of Individual District Special )

Education Program ) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On August 16, 1980 the Office of Public Instruction proposes
to amend rule 10.16,802 Establishment of Individual District Special
Education Program.

2. The rule is to be amended as follows:

(1) The board of trustees of every school district must provide or
establish and maintain a special education program for every handicapped

The trustees of any district upon obtaining the approval of the Superin-
tendent of Public Instruction shall establish and maintain a special
education program whenever, in the judgement of the trustees and the
Superintendent of Public Instruction:

(a) there are sufficient numbers of handicapped children in the
district to justify the establishment of a program; or

(b) an individual child requires special education services such
as home or hospital tutoring, school-to-home telephone communication,
or other individual services.

(2)  Programs may be established for handicapped children between
the ages of 0 through five and-ewildren-sges-i0-te-25 and nineteen
through twenty-one when the Superintendent of Public Instruction and
the trustees have determined that such programs will:

(a) assist a person to achieve levels of competence that will
enable him/her to participate in the regular instruction of the district
when he/she could not participate without special education;

(b} permit the conservation or early acquisition of skills which
will provide the person with an equal opportunity to participate in
the regular instruction of the district: or

(c) provide other demonstrated educational advantages which will
materially benefit the person.

3 Programs—maybe-established-for-handicapped-persons-between
the-apes—of-19-and ~21-inetusive-when-the-superintendent -of-public—inatrue-
tion-and-the-eruseees-have-determined-that-such-programe-witi-contribute
to—the-educationat-devetopment-ef-those-peraons

(3) Approval and operation of programs established pursuant to
subsection (2) do not obligate the state or a school district to offer
regular education programs to a similar age group unless s| Ly
provided by law. :

(4) When an agency which has responsibility for = handicapped
person over twenty-one but not more than twenty-five, inclusive, the
agency may contract with the local school distriet to provide such
services.

3. The rule is proposed to be amended to conform to» rhe require-
ments of House Bill 624.

4. TInterested parties may submit their data, views and arguments
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concerning the proposed amendment in writing to Shirley Miller, Office
of Public Instruction, Special Education Unit, State Capitol, Helena,
Montana, 59601, no later than August 14, 1980.

5. If a person who is directly affected by the proposed amend-
ment wishes to express his data, views and arguments orally or in
writing at a public hearing, he must make a written request for a hearing
and submit this request along with any written comments he has to
Shirley Miller, Office of Public Instruction, Director of Special
Education, Helena, Montana, 59601, no later than August 14, 1980.

6. If the agency received a request for a public hearing on the
proposed amendment from either 10 percent or 25, whichever is less, of
the persons who are directly affected by the proposed amendment; from
the Administrative Code Committee of the legislature, from a govern-
mental subdivision or agency; or from an association having not less
than 25 members who will be directly affected will be held at a later
date. Notice of the hearing will be published in the Montana Adminis-
trative Register, ten percent of those persons directly affected has
been determined to be over a thousand persons based on the number of
special education personnel and parents of special education children
in Montana.

7. The authority of the agency to make the proposed amendment
is based on section 20-7-402(2), 20-7-403(2)(7)MCA. The implementing
authority is sectiom 20-7-412, 20-7-411, 20-7-414 MCA.

GEORGIA RICE

SUPERIN T OF 1C INSTRUCTION

BY 9. . 2&@4.;2;j
4 /4

+—

Certified to the Secretary of State, July 7, 1980.
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PROPOSED AMENDMENT OF
of Rule 10.16.2004 (describing) RULE 10.16.2004 (Preschool Programs)

preschool programs) )
NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On August 16, 1980 the Office of Public Instruction proposes
to amend rule 10.16.2004 which describes Preschool Programs.
2. The rule as proposed to be amended provides as follows:

(1) Educational programs may be developed for preschool handi-
capped children age three 0 through five providing the district obtains
prior written approval froem the Office of Public Imstructilom.

(2)  Approved-precedures-for-preschoot—handteapped-chiideen-are:

(a) The-gehooi-distriet-to-to-submit-a-tetter-to—the-gfftee-of
Pubtte-Instruction-requesting-peumisston-eo-opevrate—a-programy—Fhe
ietter—should-briefiy-desenibe-the-program;-tdentifieation-process—and/
or-number-of-handicapping-condtetons—ta-be-treated;

(b) a-program-unte-appiiesttony~Pare-By-is-eo~be-submiseed-£or
esch-professional-seatf—-member,

(2) The program must be included in the district's approved budget.

(3) Preschool programs may be established to:

(a) assist a person to achieve levels of competence that will
enable him/her to participate in the regular instruction of the district
when he/she could not participate without special education;

(b) permit the conservation or early acquisition of skills which
will provide the person with an equal opportunity to participate in the
regular instruction of the district; or

(¢) provide other demonsttated educational advantages which
will materially benefit the person.

(4) Any district operating an approved special education class
or program for children under the age of six years will be eligible for
financial assistance in accordance with 20-7-431 M.C.A., and for
transportation reimbursement under 20-7-442 M.C.A.

3. The rule is amended to correspond to House Bill 624 making
school district provision of special education programs permissive 1in
certain cases.

The 0ld subsections 2(a)(b) are deleted because they do not
accurately reflect current application procedures.

The new subsection 2 is identical to old subsection (2)(c).

The purposes outlined in subsection 3(a)(b)(c) reflect the purposes
outlined in House Bill 624.

Subsection (4) discusses financial assistance for permissive
preschool programs, as provided by 20-7-443 M.C.A. 1t reflects an
attempt to gather provisions relating to preschool together in a usable
form,

4. Interested parties may submit their data, views or arguments
concerning the proposed amendments in writing to Shirley Miller, Office
of Public Imstruction, Special Education Unit, Helena, Montana, 59601,
no later than August 14, 1980.
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5. If a person who is directly affected by the proposed amendment
wishes to express his data, views and arguments orally or im writing at a
public hearing, he must make a written request for a hearing and submit
this request along with any written comments he has to Shirley Miller,
Office of Public Instruction, Director of Special Education, Helena,
Montana, 59601, no later then August 14, 1980.

6. If the agency receives a request for a public hearing on the
proposed amendment from either 10 percent or 25, whichever is less, of
the persons who are affected by the proposed amendment; from the Admin-
istrative Code Committee of the legislature, from a governmental sub-
division or agency; or from an association having not less than 25
members who will be directly affected will be held at a later date.
Notice.of the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has been deter-
mined to be over a thousand persons based on the number of special education
personnel and parents of special education children in Montana.

7. The authority of the agency to make the proposed amendment
is based on section 20~7-402(2), 20-7-403(2)(7)MCA, The implementing
authority is 20-7-443, 20-7-442, 20-7-412, 20-7-414, 20-7-431 MCA.

GEORGIA RIC

SUPERIN T oF PUMC INSTRUCTION

BY ¥ y 2L%£QZ;_
t—# V4

Certified to the Secretary of State, July 7, 1980
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amend=- ) NOTICE OF PROPOSED AMENDMENT
ment of Rules 10,57.102, ) ©OF RULES 10.57.102, 10.57.105,
10.57.105, 10.57.204, ) 10.57.204, 10.57.301, 10.57.403,
10.57.301, 10.57.403, ) 10.57.404 and 10.57.405%
10.57.404 and 10.57.405, )
concerning teacher cer- )
tification and endorsements. )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On August 16, 1980, the board of public education pro=
poses to amend Rules 10.57.102, 10.57.105, 10.57.204, 10.57.301,
10.57.403, 10.57.404 and 10.57.405, which concern definitions,
certification of non-citizens, experience verification and
approved endorsement areas.

2, The rules proposed to be amended provide as follows:

10.57.102 DEFINITIONS (1) "Acceptable evidence" means
official and up-to-date transcripts, written statements of
appropriate officials and such other data as may be deemed
necessary by the board of public education and/or the superin-
tendent of public instruction.

(2) "Accredited" refers to approval (accreditation) by a
national or regional accreditation association that is accep-
table to the board of public education. State approval of
programs leading to certification may also be required.

(3) "Approved colleges" are those listed in the Education
Directory, Part 3, Higher Education, published by the U.S. Office
of Education and/or the Report of Credit Given by Educational
Institutions published by the American Association of Collegiate
Registrars and Admissions Officers.

(4) "Appropriate area(s)" are those subject field(s)--such
as English, mathematics, science, social studies, etc.-=identi-
fied by the board of public education.

(5) “"Appropriate level(s)" means elementary, secondary or
other levels as defined by the board of public education.
(6) "Appropriate official" means the superintendent of

public instruction, the dean of the school of education or another
official designated by them,

(7) "Approved teacher education program" means a program
for teacher preparation accredited by a national or regional
accrediting association and/or recognized by the board of public
education.

(8) "Endorsement" means official indication of the level
and/or the appropriate area in which the certificate holder is
authorized to teach.

(9) "Elementary endorsement” of class 1, class 2 and class
5 certificate means the holder is authorized to teach in grades
kindergarten through nine, except that ninth-grade teachers shall
have a minumun of 30 quarter (20 semester) credits in all areas
in which they teach.
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(10) Issuance of the class 2 certificate at secondary
level requires a teaching major of at least 45 gquarter (30
semester) credits and a teaching minor of at least 30 guarter
(20 semester) credits, or at least 60 quarter (40 semester)
credits in a single field of specialization, provided these
fields are subjects commonly offered for credit in the high
school curriculum and provided that the pattern of preparation
constitutes the approved secondary teaching education program of
an accredited college or university. At least 24 quarter (16
semester) credits of professional preparation for teaching, to
include student teaching, are also required. Within the total
preparation, emphasis must be placed on student growth and
development, behavior, reading and writing skills. The student
teaching experience, if taken at grade levels 7-12, must also
have an observation period at grade 5 or 6. If the student
teaching experience is at grade 5 or 6, an observation period
must be taken at grades 7-12.,

(a) Secondary endorsement of the class 1, 2 or 5 certifi-
cate means the holder is authorized to teach in grades 7-12
until 1983. After that time, secondary programs will cover
5~-12. Secondary endorsement is accompanied by endorsement as to
the appropriate area(s) in which the holder is authorized to
teach.

(11) "Teacher education" means a curriculum recognizing
a desirable proporation of academic and professional courses and
should not be construed only as a degree in education.

(12) "Year of study" means an academic year, or the equiv-
alent, comparable to at least 45 quarter (30 semester) hours of
graduate or undergraduate credit.

(13) "Year of validity" means the full year of a teaching
certificate. All certificates are validated July 1 through
June 30.

(14) One semester credit is equivalent to one and one-
half guarter credits; one quarter credit is equivalent to two-~
thirds semester credit.

(15) "Teacher" means any person, except a district super-
intendent, who holds a valid Montana teacher certificate that
has been issued by the superintendent of public instruction
under the provisions of section 20-1-101 MCA, and the policies
of the board of public education, and who is employable by a
district as a member of its instructional, supervisory or admin-
istrative staff.

(16) "Year of teaching experience" means employment during
a school year by an educational institution as a member of the
instructional staff. Experience will be considered on an indi-
vidual basis by the appropriate official.

(17) "Year of administrative experience" means employment
during a school year by an educational institution as a member
of the supervisory or administrative staff.

(18) "Egquivalency" means an experience that strengthens
the ability of a person to teach or to administer, which may
be substituted for traditional academic work or teaching exeri-
ence.
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(19) A certificate is considered lapsed if:

(a) the holder has not earned the required number of
renewal credits or the equivalent during the term of the cer-—
tificate (credits earned during summer school immediately
following the expiration date of a certificate also will be
considered for renewal);

(b) the experience requirement has not been met; or
applied for renewal by June 30 following the year of expiration.

(20) Approved Specialist Program: "Approved specialist
program” means a program for the preparation of specialists
accredited 91 a national or regional accrediting association or
recognized by th& board of T public education. In addition, state

approval of programs leading to this certificate may also be

required. (Dersons authorized to apply for the sgec1allst cer—
tl%icate. school psychologists.)

10.57.105 CERTIFICATION OF NON-CITIZENS (1) Request for
initiat certification: A board of trustees requesting certifi-
cation for a non-citizen candidate must verify its intent to
employ the candidate. Yhe ecandidate muse etherwise gquatify for
eligibility of the appreopriate eertifiecake. Class 5 provisional
certification may be issued provided the candidate Is otherwise
qualified for a Montana certificate except for citizenship.

(2) Eredit reguiremenis fer reecert:ificatien ©f nen-ertizens
heolding elass 5 ceaveifieation shall be the appreximate equivaient
of remewal reguirements for the elass ef ceriifiecnte for whieh
the eandideate im academiealiy eligible, as fellews:

(2) Credit requirements and limitations:

(a) €EZamss ¥ level —- me rFenewai eredit regquived;

(a) Specific credit requirements: Credit requirements for
recertification of non-citizens holding class 5 provisional cer-
tification shall be the same ag rénewal or reinstatement require-
ments for regular certification.

(b)Y €ETams 2 Ieve: —- 3 guareer eredits each twe yearss

(b) Limitations: A maximum of five (5) years of class 5
certification is allowed under State Board of Public Education
policies. Candidates who have held class 5 provisional certifi-
cation for FTive (5) years and have not become United States
citizens will not be eligible for further Montana certification
until such time as “they are granted citlzenship.

{e} €fass B ievel -- as apeeified inm the plam of profea-
aional inktent — up to 16 guarier ervedida each twe years,

£3> candtdates whe, or the enpiration dace of the elass §
certifreates, have not become Bnited Skates eibizens will net
be etigibte for faorther Momtana certifiembion umtid sueh time
2% they are granted citizenshie,

(3) Class 5 provision (specialist) certificate: A one
(1) year class 5 provisional (specialist) certificate may be
;ggg_g,_grgg,appllcant qualified for class 6 certification except
for U.S. citizenship. No more than four (4) renewals of the
clasg 5 will be granted. If coursework is needed in addition to

citizenship to qualifv for a class 6, that coursework must be
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completed before the first class 5 renewal can be processed.
Subsequent renewals will be for citizenship only. Upon attain-

ing the nécessary coursework and citizenship, the applicant may
apply for the class 6 certificate.

10.57.204 EXPERIENCE VERIFICATION (1) The determination
of educational experience appropriate to renew any certificates
will be made by the superintendent of public instruction.

(a) At least 100 days of substitute teaching experience is
required to constitute the equivalent of successful teaching
experience in the five-year period preceding the expiration of
a current Montana certificate.

(2) Persons employed in educational positions involved in
instruction with agencies under the jurisdiction of the state
may submit the experience gained in these positions to meet
the verification of experience requirement for renewal of
teaching or adminigtrative certificates they hold., Other stipu-
lated requirements must be met.

(3) Incumbency in the office of county superintendent will
be sufficient to serve as the required verification of experi-
ence for renewal of teaching or administrative certificates
held by the county superintendent. Other stipulated require-
ments must be met.

(4) When teaching experience is required for a new cer-
tificate applicant, the majority of the experience reguired must
be obtained in a school organization consistent with Montana's
K-12 pattern.

(5) When experience is required for a new certificate
applicant, experience gained prior to certificate eligibility
is not considered.

(6) Experience gained as a certified specialist may be
considered for renewal of a teaching or administrator's cer—
tificate. Experience gained as a certified teacher or adminis-
trator may not be considered for renewal of a specialist certifi-
cate.

10.57.301 ENDORSEMENT INFORMATION <%} Phe onmiy enderse-
ments on Montamm teaching certifieates are these appreved by the
board of pubiiec educatien, A Majer eor a minor or the equivalent
in the endersement area i3 required. (1) Board of Public Educa-
tion Approval: The only endorsements on Montana teaching or
specialist certificates are those approved by the board 9£
public education. A major or a minor or the egulvalent in the
endorsement area is required.

(2)  Certificates are endorsed by the superintendent of
public instruction for the appropriate level(s) and area(s) of
preparation based on the college program completed.

(3) Appropriate teaching areas acceptable for certificate
endorsement include: social science, history, economics, soci-
clogy, geography, political science, economics-sociology, history-
political science, English, speech-communication, dramatics,
journalism, elementary education, library (K-12), speech-drama,
French, Spanish, German, Russian, Latin, mathematics, science,
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physical science, reading (K=12), physics, chemistry, biology,
earth science, agriculture, industrial arts, home econonics,
distributive education, trade and industry, business education,
business education with shorthand, music (K-12), art (K-12),
physical education and health (K-12), health, guidance and
counseling (K-12), special education (K-12), psychology.

(4) Appropriate administrative areas acceptable for cer-
tificate endorsement include: elementary principal, secondary
principal, superintendent and supervisor.

(5) Appropriate specialist area acceptable for certifi-
cate endorsement is school psychologist

443 (6) Both elementary and secondary training are required
for a K-12 endorsement in any approved endorsement area. After
August 31, 1979, no endorsements other than K-12 will be ini-
tially given in library, special education, guidance and counsel-
ing, art, music, and health and physical education.

£5% (7) Guidance endorsement is granted on the class 1,
class 2, or class 5 teaching certificates for applicants who
have completed approved programs in these areas. Such programs
must include at least 30 guarter (20 semester) credits; the
recommendation of the appropriate official is required.

463 (8) Special eucation endorsement is granted on the
class 1, class 2, or class 5 teaching certificates for applicants
who have completed approved programs in these areas. Such pro-
grams must include at least 30 guarter (20 semester) credits;
the recommendation of the appropriate official is required.

10.57.403 CLASS 3 ADMINISTRATIVE CERTIFICATE (1) Term:
5 years - renewable.

(2) Basic education: Master's degree in administration
or a related instructional field.

(3) Experience: 3 years teaching or the equivalent.

(4) Renewal: Verification of one year of successful exper-
ience or the equivalent in the area of endorsement.

(5) Reinstatement: 6 quarter (4 semester) credits or one-
year experience or the equivalent earned within the S5-year period
preceding application. (See guidelines for reinstatement of
certificates allowed to lapse 15 years or more.)

(6) Superintendent endorsement: Eligibility for the class
1 or class 2 teaching certificate; and at least 24 graduate
quarter (16 semester) credits or the egquivalent in education,
including the following:

(a) at least 12 graduate quarter (8 semester) credits, or
the equivalent, in elementary education if the applicant does not
qualify for elementary endorsement on the class 1 or class 2
teaching certificate; or, at least 12 graduate guarter. (8 semeg-
ter) credits, or the equivalent, in secondary education if the
applicant does noét qualify for secondary ondorgsement on the
class 1 or class 2 teaching certificate; and,

(b) one or more graduate courses, ¥ the equivalent, in
each of the following: school finance, general school admini--
stration, school curriculum, and school supervision; and,
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{c) a course in guidance or counseling, or the equiva-
lent.

(7) Elementary principal endorsement: Eligibility for
the c¢lass 1 or class 2 teaching certificate with elementary
endorsement; and, at least 15 guarter (10 semester) credits,
or the equivalent, in education, including the following:

(a) at least 8 graduate quarter (6 semester) credits,
or the equivalent in elementary education; and,

(b) one or more graduate couises, or the equivalent, in
general school administration and elementary school administra-
tion; and,

(c) at least one graduate course, or the equivalent, in
elementary school curriculum or school supervision; and,

(d) a course in guidance or counseling, or the equivalent.

(8) Secondary principal endorsement: Eligibility for the
class 1 or class 2 teaching certificate with secondary endorse-
ment; and at least 15 quarter (10 semester) credits, or the
equivalent in education, including the following:

(a)} at least 8 graduate guarter (6 semester) credits, or
the equivalent in secondary education; and,

(b) one or more graduate courses, or the equivalent, in
general school administration and secondary school administra-
tion; and,

(c) at least one graduate course, or the equivalent, in
secondary school curriculum or school supervision; and,

(d) a course in guidance or oounseling, or the equivalent.

(9) Supervisor endorsement: This administrative endorse-
ment is issued in specific fields such as math, music, special
education, and guidance and counseling, or in general areas such
as elementary education, secondary education and curriculum
development. This endorsement may be issued to applicants who
submit acceptable evidence of successful completion, at an
accredited institution of higher learning, or a master's degree
or the equivalent in the special area to be endorsed or in the
ment. The applicants must meet eligibility requirements for a
class 1 or class 2 teaching certificate endorsed in the field
of specialization. The professional training regquired for this
endorsement must include 15 graduate gquarter (10 semester} cred-
its in supervision, curriculum and methods in the fields to be
endorsed. The recommendation of the appropriate official(s) is
required.

10.57.404 CLASS 4 VOCATIONAL CERTIFICATE (1) Unless the
teacher 'is certified with class 1, 2, or 5 specifically en-
dorsed for vocational subjects, a class 4 is required for all
vocational teachers who teach subjects for which high school
credit is given, and who teach in post-high schools, vocational-
technical schools, community colleges, or junior colleges where
state certification of the teacher is a requirement for federal
or state reimbursement of programs.

(2) The three types of clags 4 certification are as
follows:
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(a) Class 4a

(i) Eligibility for the c¢lass 4B certificate as specified
below, and

(ii) Dbachelor's degree.

(iii) This certificate is issued for five years and is
renewable on completion of one year of successful teaching
experience in the area of endorsement during the five-year
period plus the prescntation of acceptable evidence of comple-
tion of six additional quarter credits in professional course
work, or in technical study, or the equivalent in industrial
experience as determined in consultation with the teacher's
supervisor and/or the superintendent of public instruction.

(iv) Upon obtainment of the master's degree, this certi-
ficate is renewable on completion of one year of successful
teaching experience in the area of endorsement.

(b) Class 4B

(i) High school graduate or GED certificate

(i1) A teacher or secondary and postsecondary trade indus-
trial education, technical education, and health occupations
shall have had at least 10,000 hours (5 years) or work exper-
ience or apprenticeship training equal to 10,000 hours in the
occupation or combination of occupations related to the specific
field in which they are to teach. A teacher of other occupations
requires a minimum of 2,000 hours of experience.

(iii) The following criteria will be considered in evalu-
ating occupational work experience for trade and industrial
education, technical education, and health occupations:

(aa) Each period of work experience must be ten weeks or
more of continuous employment with an employer.
(ab) Experience and teaching experience gained while in

the military will be evaluated on an individual basis.

(ac) Applicants may be certified with less than the mini-
mum work experience upon satisfactory completion of an approved
occupational competency test.

(ad) The applicant must meet state or local licensing
standards when required in the occupations in which he or she
seeks certification.

(ae) Graduates of approved 2-year vocational-technical
programs may receive 4,000 hours (2 years) credit toward the
experience requirement.

(iv) A teacher whose work experience varies from the
requirements <¢ited above may be approved by the office of the
superintendent of public instruction. A report of these dis-
positions will be made to the board of public education.

(v) A program of college work or the equivalent in=-
cluding the following:
(aa) 15 guarter (10 semester) credits of college work in

general background courses distributed in at least three of the
following fields, selected by the student to strengthen special-
ized vocational areas: English, social studies, humanities,
science, mathematics.

(ab) Completion of the following courses or their equiva-
lent: principles and/or philosophy of vocational-technical
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education, er 3ekb anaiysis, curriculum construction in voca-
tional-technical education or job analysis, instructional
materials and devices in vocational-technical education,
teaching methods~--vocational-technical subjects, vocational-
technical organization and management, vocational guidance.

(ac) 10 credits or a minimum of 150 clock hours of
student teaching. Two years successful teaching experience
on a class 4C (temporary) certificate may be substituted for
the student teaching requirement.

(vi) This certificate is issued for five years and is
renewable on completion of one year of successful teaching
experience in the area of endorsement during the five-year
period plus the presentation of acceptable evidence of comple-
tion of six additional quarter credits in professional course
work, or in technical study, or the equivalent in industrial
experience as determined in consultation with the teacher's
supervisor and/or the superintendent of public instruction.

- (c) Class 4C
(1) High school graduate or GED certificate
(ii) Experience as required for the class 4B
(iii) Issuance of the class 4C (temporary) certificate

is dependent upon the applicant's signing a plan of professional
intent leading to a c¢lass 4B certificate.

(iv) The c¢lass 4C (temporary) certificate is issued for
five years and is not renewable.

10.57.405 CLASS 5 PROVISIONAL CERTIFICATE (1) ‘Term:
5 years - not renewable. Exception: The specialist certifi-
cate will be a one-year, non-renewable “certificate except for
citizenship requirement prov151on which will be granted on the
five-year, non-renewable basis.

(2) “Basic education: Bachelor's degree.

(3) A class 5 provisional certificate may be issued to
applicants who have major preparation toward regular certifi-
cation, but have minor discrepancies such as program deficien-
cies, lack of recent credits, or U.S. citizenship. It also may
be approved for individuals in programs authorized by the
superintendent of public instruction.

(4) Issuance of the class 5 certificate usually depends
on the written recommendation of the appropriate official(s) of
an approved institution with whom the applicant has outlined a
plan of professional intent which commits the applicant to a
program leading to regular certification.

(5) The recipient of a class 5 provisional certificate
must e working on a planned program leading to the class 1,

2 or 3 certificate. On completion of the necessary credits,
or the equivalent, the holder may apply for regular certifica-
tion.

(6) Provisional elementary endorsement: Elementary
endorsement is granted to applicants who submit acceptable evi-
dence of a partially completed elementary education program, or
a completed non-approved program, provided the following minimum
requirements have been met:
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(a) bachelor's degree; and,

(b) a minimum of 90 quarter (60 semester) credits of
academic preparatin in acceptable balance, in language arts
and literature, history, government and related social science,
mathematiecs, and any two of the following: art, music, foreign
languages, speech, dramatics, library science, or health; and,

(c) professional preparation to include: human growth
and development, the teaching of reading and/or language arts,
social studies and arithmetic, and student teaching or appropri-
ate intern experiences.

(7) Provisional secondary endorsement: Secondary endorse-
ment is granted to applicants who submit acceptable evidence of
a partially completed secondary education program, or a completed
non-approved secondary education program, provided the following
minimum requirements have been met:

(a) bachelor's ,degree; and,

(b) major preparation (at least 45 gquarter or 30 semester
credits) in an area commonly offered in the high school programs
in Montana and approved by the board of public education for
endorsement; and,

(e) 8 quarter (6 semester) credits in a planned program
of professional teacher education, and admission to the secon-
dary teacher education program of an accredited college or
university.

(8) Administrative endorsement: Class 5 certification
with a plan of professional intent leading to class 3 (admini-
strative) certification may be issued to applicants who within
the last five years have been fully eligible for administrative
certification endorsed in one of the general areas (elementary
principal, secondary principal, superintendent or supervisor)
but who may not meet course requirements for other general
areas. In addition, the class 5 certificate may be approved for
individuals in programs that have been authorized by the super-
intendent of public instruction. All administrators' certifi=
cates are based on a minimum of a master's degree in administra-
tion or related instructional field with state specified course
work.

(9) A person with a class 5 certificate, on completion
of the necessary credits or the equivalent, may apply for class
l, 2 or 3 certification.

(10) Two=-year renewable class 5 certificates issued prior
to September 1, 1978, will be renewed on fulfillment of require-
ments in force at the time of original issue.

3. These rules are proposed for amendment to provide a
definition for the specialist programs, (Rule 10.57.102); clar-
ify provisional certification of non-citizens and provide pro-
visional certification for specialists (Rule 10.57.105); pro-
vide for specialist experience toward certificate renewal (Rule
10.57.204); specify administrative and specialist areas for
certificate endorsement (Rule 10.57.301); and correct minor
omissions in the original rules (Rules 10.57.403, 10.57.404 and
10.57.405).
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4. Interested parties may submit their data, views or
arguments concerning the proposed amendmernts in writing to
Chairman Marjorie W. King, Board of Public Education, 33 South
Last Chance Gulch, Helena, Montana 59601, at any time prior
to . 3y

50 'TF Q' person who is directly affected by the proposed
amendmerits wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Chairman Marjorie W. King, Board
of Public Education, 33 South Last Chance Gulch, Helena, Montana
59601, no later than sl ad sl

6. If the agency Teceives requests for a public hearing on
the proposed amendment from more than 10 percent or 25 or more
persons who are directly affected by the proposed amendments, or
from the Administrative Code Committee of the legislature, a
hearing will be held at a later date. Notice of hearing will be
published in the Montana Administrative Register. Ten percent of
those persons directly affected has been determined to be 135
persons, based on approximatley 1,350 active administrative
certificates in Montana.

7. The authority of the agency to make the proposed amend-
ments is based on Sections 20-2-121, 20-4-102; IMP, Sections
20-4-103, 20-4-105, 20-4-106 and 20-4-108, MCA.

s

V/ '( A e 4 " [
MARJORIE W, KING, CHAIRM%N
BOARD OF PUBLIC EDUCATION

Assibtant to the Board
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PROPOSED AMENDMENT
of Rules 10.57.601, 10.57.602,) OF RULES 10.57.601, 10.57.602,

10.57.603 and 10.57.604, re— ) 10.57.603 and 10.57.604,
garding suspension and revoca-)
tion of teacher certificates. ) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On August 16, 1980 the board of public education pro-
poses to amend Rules 10.57.601, 10.57.602, 10.57.603 and
10.57.604, procedures to Guide the Hearing Requests for Revo-
cation or Suspension of Teacher Certification.

2. The proposed amendment provides for adding the words
or specialist after each reference to "teacher" in Sub-Chapter
6 of ARM found on Pages 10-846 through 10-848, as follows:

10.57.601 PRELIMINARY ACTION (1) Requests to suspend or
revoke a teacher or specialist certificate shall be brought
before the board of public education by only:

(a) an official action of the board of trustees of a local
district for any teacher or specialist currently employed by
that district or under contract or otherwise employed by that
district at any time during the twelve months prior to the
receipt by the board of public education of the suspension or
revocation request; or

(b} the superintendent of public instruction for any other
teacher or specialist.

(2) Upon receipt of such request, the board of public edu-
cation shall implement an investigation to determine whether or
not a substantial reason for suspension or revocation of the
teacher or specialist certificate exists. This investigation
shall include notifying the affected teacher or specialist of
the charges against him and allowing him ten days to respond to
those charges.

10.57.602 NOTICE AND OPPORTUNITY FOR HEARING UPON DETER-
MINATION THAT SUBSTANTIAL REASON EXISTS TO SUSPEND QR REVOKE
TEACHER OR SPECIALIST CERTIFICATE (1) On the basis of the pre-
Iiminary investigation, the board of public education shall
determine whether or not a substantial reason exists to suspend
or revoke the teacher or specialist certificate.

(a) TIf the board determines that no substantial reason
exists to suspend or revoke the teacher or specialist certifi-
cate, the matter is ended,

(b} If the board determines that there is substantial
reason to suspend or revoke the teacher or specialist certificate,
the board shall provide notice of the pending action t0 the teacher
or_specialist and of the opportunity for the teacher cr specialist
to contest the pending action, Such notice shall include:

(i) a statement of the time, place and nature of the
hearing;
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(ii) a statement of the legal authority and jurisdiction
under which the hearing is to be held;

(iii) a reference to the particular sections of the statutes
and rules involved;

(iv) a statement of the matters asserted;

(v) a designation of who will hear the allegation;

(vi) a provision advising parties of their right to be
represented by counsel at the hearing.

(2) If the teacher does not notify the board of the
teacher's or specialist's intention to contest pending action with-
in 20 days of the service of notice, the board will suspend or
revoke the teacher or specialist certificate at its next meeting.

(3) If the teacher or specialist does notify the board
within 20 days of service of notice of the teacher's or special-
ist's intention to contest pending action, the matter will pro-
ceed to hearing.

10.57.603 HEARING IF TEACHER OR SPECIALIST INTENDS TO CON-
TEST PENDING ACTION (1) The board shall select one of the fol-
lowing methods for providing a hearing:

(a) a hearing before the board of public education at a
special or regular meeting of the board:

(b) a hearing before board member (s) who will report to
the board proposed findings of fact, proposed conclusions of law
and a proposed order; or

(c) a hearing before a hearing examiner appointed by the
board of public education who will report to the board proposed
findings of fact, proposed conclusions of law and a proposed
order.

(2) At the time and place set in the notice to the teacher
or specialist, the chairperson of the board of public education
or designated board member(s) or an appointed hearing examiner
shall conduct the hearing in accordance with Rules 9 through 21
of the Attorney General's model rules for hearing contested
cases, as found in the Administrative Rules of Montana, Volume
I, Part I, Chapter 6 (3-24-78).

10.57.604 AFTER HEARING BY MEMBER OF BOARD/HEARING EXAM-
INER/BOARD OF PUBLIC EDUCATION (1) After hearing by the board
of public education, the board adopts findings of fact, conclu-
siong of law and an order either suspending or revoking the
teacher or specialist certificate or not suspending or revoking
the teacher or specialist certificate. These are entered on the
minutes of the board of public education and sent to the party
adversely affected. When a certificate is suspended or revoked,
the superintendent of public instruction shall notify certifying
agencies in each of the other states,

3. The rules are proposed to be amended in order to extend
rule coverage to specialist certificates as provided in Section
20-4-102, MCA.
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4. Interested parties may submit their data, views or
arguments concerning the proposed amendments in writing to
Chairman Marjorie W. King, Board of Public Education, 33 South
Last Chance Fulch Helena, Montana 59601, at any time prior

“L?Sgu"t g’ a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Chairman Marjorie W. King, Board
of Public Education, 33 South Last Chance Gulch, Helena, Meontana
59601, no later than

6. If the agené§(¥ggéi%%s %%%%ests for a public hearing on
the proposed amendments from more than 10 percent or 25 or more
persons who are directly affected by the proposed amendments, or
from the Administrative Code Committee of the legislature, a
hearing will be held at a later date. Notice of hearing will be
published in the Montana Administrative Begister. Ten percent
of those persons directly affected has been determined to be
31 persons based on 311 persons who vresently have valid approval
as school psvchologists in Montana.

7. The authority of the agency to make the proposed amend-
ments is based on Section 20-4-102; tMp, Section 20-4-110, MCA.

ﬂ/{?\.}\ (/'-‘v\-r( [ (// !C(""ﬂ\
MARJORIE W{ KING, CHAIRMAN r
BOARD OF PUBLIC EDUCATION (

<

/o A
BY: /6‘4{ /”"» 2

Assigtant to the Board
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BEFORE THE BOARD OF PUBLIC EDUJATTION
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PUBLIC HEARING
of Rule 10.57.501 regarding ) ON PROPOSED AMENDMENT OF
certification of school psych-) RULE 10.57.501, Certification
ologists. ) of School Psychologists.

TO: All Interested Persons.

1. On August1l, 1980 at 1:30 p.m., a public hearing will
be held in the Regent's Conference Room, 33 South Last Chance
Gulch, Helena, Montana, to consider the amendment of Rule
10.57.501 relating to the Class 6 Specialist Certification for
school psychologists.

2. The rule as proposed to be amended provides as follows:

10.57.501 SCHOOL PSYCHOLOGISTS, SQCIAL WORKERS, NURSES
AND SPEECH AND HEARIN(: THERAPISTS (1) Professionals such as
school psychologists, social workers, nurses and speeech and
hearing therapists who are teaching in a classroom must have a
teaching certificate appropriate for the level(s) and area(s)
taught.

(2) Speech and hearing therapists engaged in school ser-
vices in the public schools of Montana who issue grades or
credits in the pupil's school program must be certified under
the regularly established teacher certification requirements in
addition to the certification requirements of the American
Speech and Hearihg Association. For related school services
which do not involve credits or promotion, the superintendent
of public instruction will recognize speech and hearing thera-
pists licensed by the American Speech and Hearing Association on
the basis of professional association standards on file in the
office of the superintendent of public instruction.

(3) School Egykhuluglsts A professional serving as a
school Esychologlst in the public “schools must be certified with
a Specialist certificate.

{4) Class 6 (specialist) certificate. School psychologists.

(a) Term: 5 years, renewable

(b) Basic¢ education. Master's deqree or fifth year pro-
gram in school psychology or equivalent related areas to include
the following minimums.

(i) Must have 20 guarter credits in general education/
psychology (graduate or undergraduate) training to ingclude:

(aa) gquidance

(ab) human growth and development

{ac) general psychology

(ad) educational psychology

(ae) learning theory

(ii) Educational program, The following specific courses
are required as undergraduate or graduate

(aa) exceptlonal children (must include special education)

(ab) curriculum development

(ac) diagnosis and remediation of reading
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{ad) educational evaluation

(iii) ©Psychological methods and techniques. The following
are specific minimum requirements:

(aa) individual 1ntelllgence testing - graduate

(ab) group intelligence and achievement testing - graduate

(ac) personality assessment - graduate

(ad) interviewing and counseling - graduate

{ae)  behavior medification - graduate

(af) school psychology practicum/internship (a minimum of
6 guarter hours of graduate credit or appropriate waiver)

{ag) administration, role and function of school psychel-

ogy.

{c) Renewal. Verification of one year of successful
specialist experience or the equivalent, plus presentation of
acceptable evidence of 6 additional graduate quarter credits s of
academic or eguivalent inhService COUrSework.

{4y Reinstatement and recent training. For reinstatement
of lapsed certificates or initial certification for applicants
with training more than 5 but less than 15 years old, a (lass 6
certificate cannot be issued until the required number “of gradc
uate credits are presented. Credits presented must have been
earned within the five-year period precedlnq the date of appli-

plus QQQMCME_LMMLYQ_MMM
certification or original training. (Specific courses may be
required for initial certification.) The applicant may, however,
practice under a Class 5 provisional (specialist) certificate for
one (l) year vhilg gg_mglg_t;.ag the credit deficjepcy. For provi-
siopal certification a plan of intent outlining the specific
courses i

graduate credit,
mwmmmmmm

¢can contipue to serve as a school psychologist until 1984, when

mﬁymﬂmwmac_lmﬁcanumm
mwmmmmmmu

the special education unit of the office of ngl'gAigﬁggggglgg by
December 31, 1980, and have practiced continuously in Montana
since September 1, 1975, under the Montana special education
rules and requlations may receive Class 6 certification without
additional training, upon application, commencing January 1, 1981.
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Those people who have received their certification under this
provision must obtain credits for certificate renewal in their
areag of deficiency.

3. The rules are proposed to be amended to provide require-
ments for the issuance of specialist certificates for school
psychologists.

4. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Chairman
Marjorie W. King, Board of Public Education, 33 South Last
Chance Gulch, Helena, Montana 59601, no later than August 14.
1980.

5. Harriett Meloy, 33 South Last Chan¢e Gulch, a member
of the Board of Public Education, has heen designated to pre-
side over and conduct the hearing.

6. The authority of the agency to make the proposed amend-
ment is based on Sections 20-2-121. 1Mp, Sections 20-4-102,
20-4-103 and 20-4-106, MCA.

4 .

kiﬁ%hﬂLﬁf% Lb/,xtibw4
MARJORIE W. JKING, CHAIRMAN I
BOARD OF PUBLIC EDUCATION <

AN
./}% -*%LQl

BY: Assistant to the Board
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STATE OF iIONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF COSMETOLOGISTS

IN THE MATTER of the Proposed )} NOTICE OF PROPOSED AMENDMENT OF
Amendment of ARM 40.12.814 ) ARM 40.12.814 FEES, GENERAL
con¢erning fees. ) INITIAL AND ANNUAL RENEWAL FEES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On August 16, 1980, the Board of Cosmetologists proposes
to amend ARM 40.12.814 concerning fees.

2., The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

“40,12.814 FEES, GENERAL INITIAL ANB-ANNUAL RENEWAL

AND LATE RENEWAL FEES (1) Fees - General:

(a) Student registration fee shall be $3.50.

{b) Temporary license fee shall be $4.00.

(¢) Applicant for examination to practice shall pay
$20.00 plus $6.00 operator license fee.

(d) Applicant for examination to teach shall pay
$30.00 plus $10 instructor license fee.

{e¢) Applicant for itinerant license shall pay $50.00
plus $10.00 manager-operator license fee.

(f) Applicant for reciprocal license shall pay $50.00
plus $6.00 operator license fee.

(g) Duplicate license fee shall be $4.00.

(2) Annuet Renewal Fees.

(a) All cosmetology licenses are to be renewed on or
before December 31lst of each year except the manager
operator license which shall be subject to a 2-year
renewal.

" {b) Operator license fee shall be $6.00.

(c) Manager operator license fee shall be $16-66
$20.00 for a 2-year renewal and must be renewed on or
before December 31st.

(i) New applicants for a manager operator license must
apply for a 2-vyvear license, however, the renewal must be
made on December 3lst of the second year following the
original date of issue.

(d}) Cosmetology salon license fee shall be $10.00.

(e} Instructor license fee shall be $10.00.

(f} Cosmetology school license fee shall be $50.00.

(g) Advanced training license fee shall be $50.00.

(h) Teacher-training license fee shall be $50.00.

(3) Late renewals:

(a) A fee of $10.00 for each year shall be levied
for late renewal of all licenses, in addition to the
license fee.

(b) A fee of $20.00 shall be levied for late renewal
of manager operator licenses for each 2-year period of
non-renewal, in addition to the license fee. "
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3. The board is proposing the amendment to implement sec-
tion 37-31-322 (1) MCA to allow a 2-year license to be issued
to manager operators and to clarify the late renewal fees.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Cosmetologists, Lalonde Building, Helena, Montana 59601
no later than August 14, 1980,

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit thisg request along with any written
comments he has to the Board of Cosmetologists, Lalonde Building,
Helena, Montana 59601 no later than August 14, 1980.

6. If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the legis-
lature; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of
the hearing will be published in the Montana Administrative
Register. fTen percent of those persons directly affected by
the proposed amendment has been determined to be 5.

7. The authority of the board to make the proposed amend-
ment is based on section 37=-31-~203 MCA and implements section
37-31-322 MCA.

BOARD OF COSMETOLOGISTS
JUNE BAKER, PRESIDENT

BY:
ED Y, DIRECTOR ..
DEPARTMENT OF PROFESSIONAL
AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, July 8, 1980.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the adop- ) NOTICE OF PROPOSED AMENDMENTS
tion of Rule 4.12.1806 ) OF 4.12.1806

TO: All interested persons

1. On April 24, 1980, the Montana Department of Agriculture
published notice of a proposed amendment to rule 4.12.1806,
concerning Inspection of All Fruits, Vegetables--Collection of
Fees at page 1196 of the 1980 MAR, issue number 4.

2. The agency has amended the rule with the following
changes:

RULE 4.12.1806 INSPECTION OF ALL FRUITS, VEGETABLESw--—
COLLECTION OF FEES (1) All fruits and/or vegetables (with ex-

ception of cherries, potatoes, and watermelons) - 24 2.5¢ per
unit up to a maximum fee charge of $i5:06 $20.00.

Potatoes: Fresh shipments or lots, seed or tablestock
(shipping point) 3¢ per cwt up to a maximum
of $45,00.

Cherries: Fresh shipments 2¢ 2.5¢ per package or lug

up to a maximum of 525786 $30.00.

Watermelon: 3¢ 3.5¢ per hundred weight up to a maximum
fee of 6¥5-88 $20,00.

Additional inspection fee charges include:
Potato Tags - Minimum 3¢/tag (commercial or tablestock).

Phytosanitary Certificate - Minimum of $%+58 53.00 and not
to exceed $36+66 515.00.

State Lot Certificate - Minimum of $%:58 $3.00 and not to ex-
ceed $35:-80 $20.00.

3. No comments or testimonies were received.
The portion of the scheduled hearing related to an increase in
potato inspection is being postponed to a later date that will be

established as being mutually convenient, but prior to potato har-
vest this year.

W. Gordon McOmber, Director

Certified to the Secretary of State, July 7, 1980.
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT OF)
RULE 8-3,14(14)-81440 (6), (b) AS) NOTICE OF AGENCY ACTION
IT RELATES TO AMENDMENT OF THE )  ON RULE-MAKING PETITION
DISTRIBUTOR FORMULA )

TO: All Interested Persons:

1. On May 6, 1980, the Montana Board of Milk Control
published notice of a proposed amendment of rule 8-3.14(14)-
51440 (6), (b), relating to the economic formula used to
calculate milk prices at page 1296 of the 1980 Montana Ad-
ministrative Register, issue #9. (Jew rule number 3.7.301)

2. The agency has denied petitioner's request to amend
the rule as proposed.

3. Several comments were received by proponents and
opponents of the petitioned amendment to the rules.

At the public hearing, several representatives of milk
processors appeared to testify in favor of the proposed rule
change. Each argued that increased costs of doing business
warranted a higher milk price and a formula which would more
closely reflect the increased costs. Exhibits to that effect
were presented by the Brown Swigs Milk Company, Inc., and
Clover Leaf Dairy of Helena. Those arguments were rejected
by the board for reasons stated herein. Several individuals
representing themselves appeared to protest any increase in
the price of milk due to its impact on low~income people and
parents with children. State Representative Jerry Metcalf
appeared representing himself and a number of his constituents
citing statistical information and material from his own
research in opposition to the proposed amendment. A repre-
sentative of the Montana Dietetic Association appeared
opposing the proposed change on the grounds of the need
for the nutrients contained in milk for the health of young
children in particular. The grounds of the proponents of
the rule change were rejected for the following reasons:

(a) The board believes that the rule has not been in
affect a sufficient period of time to demonstrate its effective-
ness in guaranteeing its objectives.

(b) the board believes that the industry has its own
remedies to the problems by raising its prices since the
price set by the board is only a minimum;

(c) the board believes that insufficient data was
presented by representatives of the industry to compel a
change in the formula, particularly since no company financial
statements had been submitted to show actual losses or to
reflect the relationship of increased costs to income.

BY ORDER OF THE BOARD OF MILK

. CONTROL

4 ¢
sl gk w T A
CURTIS C. COOK Chairman K. M. KELLY, administrator and
Milk Control Board Executivé Sec{gtary

CERTIFIED TO THE SECRETARY OF STATE THIS _._Z_é(DAY OF \ZMW' 1980.
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTA!A

In the matter of the amend- ) NOTICE OF AMENDMENT OF
ment of Rule 12-2.6(1)-5690 ) RULE 12-2.6(1)-5690
relating to special licenses )

TO: All Interested Persons.

1. On May 15, 1980, the Montana Fish and Game Commission
published notice of a proposed amendment of a rule relating
to special licenses at page 1300 of the 1980 Montana Admin-~
istrative Register, issue No. 9. (iWew number assigned 12.3.103)

2. The agenc¢y has amended the rule as proposed.

3. No comments or testimony were received.

In the matter of the repeal ) HOTICE OF REPEAL OF
of Rule 12-2.22(1)~S52200 ) RULE 12-2.22(1)-52200
relating to migratory )

waterfowl permits )

TO: All Interested Persons.

1. On May 15, 1980, the Montana Fish and Game Commission
published notice of a proposed repeal of a rule relating to
migratory waterfowl permits at page 1299 of the 1980 Montana
Administrative Register, issue No. 9.

2. The agency has repealed the rule as proposed.

3. Comment was received from Senator William R. Lowe,
Billings, voicing his concern on where the rules and
"statutory authority elsewhere to render this rule unneces-
sary" might be.

Response: Upon review by our legal staff, it was
determined that the scientific collector's permit found at
Sec., 87-2-806, MCA, is the proper statutory authority for
most of the activities covered by the migratory waterfowl
permit and that under the authority of Sec. 87-3~403, MCA,
the section used as authority for the administrative rule,
the department may not have sufficient statutory authoriza-
tion to have as comprehensive and as broad a rule as was
initially adopted. Thus, the decision was made to remove
the present rule from the administrative rules of the
department.

ﬂ-ﬁlf\j e,y
Joseph 4. Klabunde, Chairman
Mo%f;na Fish and Same Commission

Cpiwe ” o b 2 -,

Fletcher E. Ngwby, %sSecﬁéiary
certified to Secretary of State une 23 , 1980
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF REPEAL OF RULE
of rule 16-2.18(10)-S18050, ) ARM 16-2.18(10)-518050
setting standards for schoeol ) (School District
immunization prograns ) Immunization Program)

T0: All Interested Persons

1. On May 29, 1980, the Department of Health and En-
vironmental Sciences published notice of the proposed repcal
of rule 16-2.18(10)-518050, setting standards for school
immunization programs, at page 1523 of the 1989 Montana
Administrative Register, issue numbor 10.

2. The department has repealed the rule as proposed.

3. o comments or testimony were received.

Certified to the Secrotary of State  Juiy &, 1980
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BEFORE THE DEPARTMENT OF COMMUNITY AFFAIRS

OF THE STATE OF MONTANA

In the matter of the adoption ) NMOTICE OF THE ADOPTION
of rules implementing the ) NF RULES FOR PUBLIC
public participation positions) PARTICIPATION

of state law. }

TO: All Interested Persons

1. ©On May 29, 1980, the Department of Community Affairs
published notice of a proposed adoption of rules for public
participation in decisions made by the department at pages
1532 and 1533 of the 1980 Montana Administrative Register,
issue no. 10.

2, The Department has adopted the rules as proposed.

The following numbers are assigned: RULE I--22.2.201; RULE II
-=22.2.202; RULE III--22.2.203; RULE IvV--22.,2.204; RULE V--
22.2.205.

3. No comments or testimony were received.

HAROLD A. FRYSLIE, DARECTOR

Certified to the Secretary of State 3A~/£q 3 , 1980.
T 1
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption) NOTICE OF ADOPTION OF
of amendments to 24-3.9(2)- ) AMENDMENTS TO
P9076 relating to the ) 24-3.9(2)-P9076,
administrative closure of a ) FAILURE OF CHARGING PARTY
complaint ) OR AGGREIVED PERSON TO COOPERATE
) WITH DIVISION INVESTIGATION,
) OR FAILURE TO PROCEED TO HEARING

TO: All Interested Persons.

1. On April 10, 1980, the Commission published a notice
ot a public hearing regarding the adoption of amendments
relating to the administrative closure of a complaint, appear-
ing at page 1130 of the 1980 Montana Administrative Register,
issue number 7. (Recodified numbexr: 24.9.222)

2. The Commission has adopted the rule as proposed.

3. No comments or testimony were received at the public
hearing held on May 14, 1980.

Karen §. Townsend, Chair

BY:

Raymo, D. Brown, Administrator
Human Rights Division

Certified to the Secretary of State July 8, 1980,

13-7/17/80 Montana Administrative Register
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption) NOTICE OF ADOPTION OF

of amendments to 24-3.9(2)- ) AMENDMENTS TO 24-3.9(2)-P9114,
P9114 relating to pre-hearing) PRE-HEARING; CONCILIATION
and conciliation procedures ) (Recodified number: 24.9.226)

TO: All Interested Persons.

1. On April 10, 1980, the Commission published a notice
of a public hearing regarding the adoption of amendments
relating to pre-hearing and conciliation procedures before the
Human Rights Commission, appearing at page 1131 of the 1980
Montana Administrative Register, issue number 7.

2. The Commission has adopted the rule as proposed.

3. No comments or testimony were received at the public
hearing held on May 14, 1980,

Karen S. Townsend, Chair

BY:

nd D. Brown, Administra
Humian Rights Division

Certified to the Secretary of State July 8, 1980,
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption) NOTICE OF ADOPTION OF

of amendments to 24-3.9(2)- ) AMENDMENTS ‘TO 24-3.9(2)-P9115,
P9115 relating to discovery ) DISCOVERY

procedures

TO: All Interested Persons.

1. On April 10, 1980, the Commission published a notice
of a public hearing regarding the adoption of amendments
relating to discovery procedures before the Human Rights
Commission, appearing at page 1132 of the 1980 Montana
Administrative Register, issue number 7. (Recodified #:24.9,227)

2. The Commission has adopted the rule as proposed.

3. No comments or testimony were received at the public
hearing held on May 14, 1980.

Karen S. Townsend, Chair

BY:
. Brown, Administrator
Rights Division

Certified to the Secretary of State July 8, 1980.
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption)

of amendments to 24-3.9(2)- ) NOTICE OF ADOPTION OF
P9116, Rules 137, 17, and 25 ) AMENDMENTS TO 24-3.9(2)-P91ll6,
relating to Certification for) ADOPTION OF MODEL RULES
Hearing, Pre-hearing Procedure,) WITH AMENDMENTS

and the Appeal of a Hearing ) (Recodified #: 24.9.228)

Examiner's Proposed Order )
TO: All Interested Persons.

1. On April 10, 1980, the Commission published a notice
of public hearing regarding the adoption of amendments
relating to Certification for Hearing, Pre-hearing Procedure,
and the Appeal of a Hearing Examiner's Proposed Order, appearing
at page 1134 of the 1980 Montana Administrative Register,
issue number 7.

2. The Commission has adopted the rule as proposed.

3. No comments or testimony were received at the public
hearing held on May 14, 1980.

Karen §. Townsend, Chair

BY:
Raymopd D. Brown, Administrator
Human Rights Division

Certified to the Secretary of State July 8, 1980.
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BEFORE THE DEPARTMENT 0Of REVENUE

OF THE STATE OF MONTANA

IN THE MATTER OF THE
AMENDMENT OF RULE
N2-2,12(6)=-512015, relating
to compliance with laws and
rules by liquor licensees,

NOTICE OF AMENDMENT OF RULE
42-2,12(6)-312015 (now re-
codified as ARM 42,13.101),
ralating to compliance with
laws and rules by liguor
licensees.

TC: All Interested Parties:

1. 0On May 29, 1980, the Department of Revenue published
notisa of the proposed amendment of Rule Y¥2-2.12(6)-512015 (now
recodified as 142,13,101), relating to compliance with laws and
rules by 1lijuor licensees, at pages 1536 and 1537 of the 1980
Montana Administrative Register, Issue no. 10.

2. The Department has amended the rule azs proposed.

3. No comments or testimony were received,

C’Cc,fgﬁpg’cf@"
MARY T CRATG, ﬁirzféo—r“"
e

Department of Reve

Certified to the Secretary of State 7-7-30.
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VOLUME NO. 38 OPINION NO. 83

PUBLIC EMPLOYEES - Hours of work.
MONTANA CODES ANNOTATED - Sections 7-32-2111, 39-4-107 and
39-3-405.

HELD: Local law enforcement agencies may, with the
consent of the affected employees, schedule a
forty-hour work week consisting of four consecu-
tive ten-hour days.

26 June 1980

Harold Hanser, Esqg.
Yellowstone County Attorney
Yellowstone County Courthouse
Billings, Montana 59101

Dear Mr. Hanser:
You have requested my opinion on the following question:

May local 1law enforcement agencies, with the
consent of their employees, schedule a forty-hour
workweek consisting of four consecutive ten-hour
days?

Your question involves the application of section 39-4-107,
MCA, which provides:

(1) A period of 8 hours constitutes a day's work
in all works and undertakings carried on or aided
by any municipal or county government, |[or] the
state government.... #**%* In cases of emergency
when life or property 1is in imminent danger this
subsection does not apply.

(2) For firefighters in cities of the first and
second class, a workweek consists of a maximum of
40 hours during a S5-day week.

(3) In counties where regular road and bridge
departments are maintained, the county commis-
sioners may, with the approval of the employees

., establish a 40-hour workweek consisting of
four consecutive l0-hour days. ***

(4) Every person, corporation, stock company,
or association of persons who violates any of the
provisions of thils section is gquilty of a mis-
demeanor. ...
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Early cases held that this sectlon constituted an absolute
penal prohibition against any work in excess of eight-hours
in one day. Melville v. Butte Balaclava Copper Co., 47
Mont. 1, 130 P. 441 (I1913); State v. Hughes, 38 Mont. 468

100 P. 610 (1909); State v. Livingston Concrete Building and
Manufacgpplgg Co. 34 Mont. 570, 87 P. 980 (1906). The
questilon 1s whether this turn-of- the -century interpretation
of the statute survives more recent court decisions,

legislative pronouncements, and modern policy consideration.

Two decisions of the Montana Supreme Court cast doubt on the
continuing validity of the construction of the predecessor
of section 39-4-107, MCA, adopted in these early cases. 1In
Butte Miner's Union v. Anaconda Copper Mining Co., 112 Mont.
418, 1187P.2d 148 (1941), the Court considered the inter-
action of the eight ~hour workday statute and the overtime
provisions of the federal Fair Labor Standards Act (FLSA).
The FLSA established a forty-hour maximum workweek and
provided ftor the payment of overtime. The Montana Supreme
Court held that there was no inconsistency between the
maximum hour and overtime provisions of the FLSA and the
eight-hour day provisions of the then-existing version of
section 39-4-107, MCA. This holding implicitly recognizes
that the eight~hour day statute does not bar an employee
from working more than eight hours in a day if he 1s
compensated for the excess under an applicable overtime
statute. In Glick v. Department of Institutions, 162 Mont.
82, b9 P.24 1 (]97?) the Court Leltelatbd the view
explessvd in Butte Miner's Union by recognizing that certain
state employees within the purview of the eight-hour day
statute could work in excess of eight hours and be
compensated under the overtime provisions of the FLSA.

The FLSA no longer applies to state, county, or municipal
employees National League of Cities v. Usery, 426 U.S. 833
(1976). In 37 OF, ATT'Y GEN. NO. 16 (1977), I held that
applicable statutes and administrative regulations require
payment of overtime for hours in excess of forty worked in
any week, relying on Q}xck section 39-3-405, MCA, and the
regulations codified at 24-3,14B11(38)-514290 of the
Administrative Rules of Montana. I continue to adhere to
this holding. See also section 7-32-211, MCA. The cited
opinion also holds that counties may not Hchedule enployees
other than bridge and road malntenance workers to work a
forty-hour week consisting of four consecutive ten-hout
days. I have reconsidered this holding and find 1t to be
incorrect. In Glick and Butte Miner's the Montana Supreme
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Court implicitly held that section 39-4-107, MCA, is not an
absolute prohibition against working more than eight hours
in one day, but rather is merely descriptive of the length
of a work-day under normal conditions. The cases recognize
that an employee may work more than eight hours per day if
he is compensated for hours in excess of forty worked in any
week under section 39-3-405, MCA. These holdings appear to
nullify the plain meaning of the eight-hour day statute.
However, they constitute the definitive construction of the
statute by the Montana Supreme Court, and I am therefore
bound to follow them.

In 37 OP. ATT'Y GEN. NO. 16 1 held that a county could not
schedule four ten-~hour days for all employees on the basis
of a 1975 amendment which explicitly permitted counties to
schedule road and bridge workers on a four~day week
consisting of ten-hour days, reasoning that the express
mention of such authority only for road and bridge crews
necessarily excluded such authority for all other state
workers. See Stephens v. City of Great Falls, 119 Mont.
368, 175 P.2d 408 (1946). Thig result 1s flatly incon-
sistent with the Court's reasoning in Glick, which
implicitly recognized that the Department of Institutions
had the authority to structure working hours for 1its
employees 1in schedules other than the traditional work week
consisting of five eight-hour days. If the rule of con-
struction applied in my prior opinions was the correct one,
the result in Glick could not have been reached. I can only
conclude that under Glick state agencies and local govern-
ments may permit their workers to work four ten-hour days
per week. 37 OP. ATT'Y GEN. NO. 16 is overruled to the
extent 1t 1s inconsistent with this opinion.

It would be appropriate for the Legislature to amend the
strict language of section 39-4-107, MCA, to make it
compatible with current employment practices and court
interpretations.

THEREFORE, IT IS MY OPINION:
Local law enforcement agencies may, with the consent of

the affected employees, schedule a forty-hour work week
nsisti oflﬁgur consecutive ten-hour days.

verd tryly yoyrs,

¢MIKE GREELY ™
Attorney Generad,
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~2203-

VOLUME NO. 38 OPINION NO. 84
COUNTY ASSESSOR - Office space;

COUNTY GOVERNMENT =~ Provision of office space for county
assessor and staff;

DEPARTMENT OF REVENUE - Provision of office space for county
assessor and staff.

MONTANA CODE ANNOTATED - Section 15-8-102(2).

LAWS OF MONTANA (1979) - House Bill 493.

HELD: The c¢ounty commissloners are required to pay for
office space for the Department of Revenue if
space 1s reasonably available in the county court-
house or other government buildings. 1f such
space 1s not reasonably available and must be
contracted for, then the Department of Revenue
must pay the cost.

27  June 1980

Thomas . Honzel, Esqg.
Deputy County Attorney
Lewis & Clark County
Courthouse Building
Helena, Montana 59601}

Dear Mr. Honzel:

You have requested an opilnion whether county commissioners
are required to provide office space in  a non-county
building to the Department of Revenue, at no cost to the
State, when such space 1s not reasonably available in the
courthouse.

Your question involves the interaction of apparently con-
flicting statutory provisions. Section 15-8-102(2), MCA,
provides:
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COUNTY ASSESSOR AS AGENT OF THE DEPARTMENT -
COUNTIES TO FURNISH OFFICE SPACE. k%%

(2) The county commissioners of the various
counties shall provide existing office space in
the county courthouse for use by the county
assessor, his deputies and staff, and the state
appraiser and staff, if such space is reasonably
available. If such space is not reasonably avail-
able in the ¢ourthouse and the same must be con-
tracted for, the départment shall pay the cost
thereof. Additional personal property required by
the department for the assessor to perform his
duties as agent of the department shall be pro-
vided by the department.

(Emphasis added.) During the 1979 legislative session, HB
914 was introduced which would have amended section 15-8-
102, MCA, to require counties to provide office space
whether in the courthouse or not. That bill was defeated.
However, House Bill 493, the department's appropriation
bill, provides:

The county commissioners of the various counties
and the governing bodies of local government units
shall provide office space in county courthouses
or government office buildings to the department
of revenue of the state for its use at no cost to
the state. The department is not liable for any
expenses in connection with the use of such space,
including but not limited to rent, utilities, or
janitorial services. The department shall use
such space as offices for its agents: the county
assessor, appraiser, and their respective staffs.

(Emphasis added.)

A general appropriation bill, although not codified, 1is
treated the same as any other statute for purposes of

resolving statutory conflict. See, e.g., Teamsters Local
No. 45 v. Liquor Control Board, 155 Mont. 300, 471 P.2d 541
(1970). Your question therefore requires application of

principles of statutory construction to understand the
legislative intent of the two statutes.
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Before a subsequent enactment can repeal an earlier provi-
sion by implication, the two statutes must be wholly incon-
sistent, incompatible and not capable of being reconciled.
State ex rel. Jenkins, v. Carish Theatres, [nc., 172 Mont.
453, 564 P74 1316 (1977); Flefcher v. Paige, 124 Mont. 114,
119, 220 P.2d 484; 19 A.L.R.Zd 1108 (1950). Both statutes
must be given effect 1f possible. State ex rel. Ronish v.
School District No. 1, 136 Mont. 453, 348 P.2d 797, 78

A.L.R.2d 1012 (1960).

The two statutes quoted above can be read together. Section
15-8~102(2) requires the county commissioners to provide
office space 1n the courthouse if space is reasonably availl-
able. House Bill 483 requires the counties to provide
office space in the courthouse but allows for office space
in other government buildings, such as the Helena city-
county building, to be provided at county expense. The
department is not lilable for expenses for use of such space,
i.e,, office space in a government building. House Bill 483
does not address the situation where office space is not
reasonably available in a government building. By reading
the statutes together 1 conclude that the Department of
Revenue must contract and pay for office space 1f space is
not reasonably available 1n the courthouse or other govern-
ment. buildings.

THEREFORE, IT IS MY OQOPINION:

The county commissioners are required to pay for office
space for the Department of Revenue 1f space is reason-
ably available in the county courthouse ot other govern-
ment  buildings. It such space 1is not  reasonably
available and must be contracted for, then the Depart-
ment. of revenue must pay the cost.

Ve tryly yours,
‘ / ‘ ,,’
MIKE GREELY ;

/

Attorney General
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VOLUME NO. 38 OPINION NO. 85
COUNTY COMMISSIONERS - Supervisory powers over county
officers;

COUNTY OFFICERS AND EMPLOYEES - Supervisory powers of county
commissioners over elected county officers;

MONTANA CODE ANNQTATED =~ Sections 7=4-2110, T=4~2203,
7-6-2114.

HELD: 1. The supervisory power of the county commissioners
under section 7-4-2110, MCA, extends to all county
executive officers ennumerated in section 7-4-
2203, MCA.

2. The county commissioners, in the exercise of their
statutory supervisory control over county
officers, may agsure that the officers fulfill
their statutory duties, but may not assume control
over the manner in which those duties are
performed.

30  June 1980

J. Fred Bourdeau, Esq.
Cascade County Attorney
Cascade County Courthouse
Great Falls, Montana 59401

Dear Mr. Bourdeau:
You have requested my opinion on the following questions:

1. Does section 7-4-2110, MCA, grant to the
board of county commissioners supervisory
power over all public officials who hold
county office?

2. what are the limitations on the exercise of
the supervisory power dgranted 1in section
7-4-2110, MCA?

Your first question is answered by the statute. Section
7-4-2110, MCA provides:

The board of county commissioners has jurisdiction

and power, under such limitations and restrictions
as are prescribed by law, to:
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(1) supervise the official conduct of all county
officers...;

(2) see that they faithfully perform their duties;
|and]

(3) direct prosecutions for delinquencieg #**%,

(Emphasis added.)

I am aware of no authority for the proposition that the
phrase "all county officers" means anything other than what
1t says, although a plausible argument can be made that the
doctrine of sgeparation of powers would prevent the board
from exercising supervision over a judicial officer such as
a justice of the peace. See Board of Commissioners v.
Eleventh Judigcial District Court, Mont. , 597 P.2d 728
(1979). With this possible exception, 1 conclude that
section 7-4-2110, MCA grants supervisory power over all
county executive officers enumerated in section 7-4-2203,
MCA.

The Montana Supreme Court has not had occasion to speak on
the extent of the supervisory power granted in sectien
7-4-2110, MCA. However, similar provisions have been
enacted 1in other states, and decisions construing these
provisions provide some guidance. Heller v. County Board,
71 1l1.App.3d 31, 388 N.E.2d 88) (1979) 1is particularly
instiuctive. Heller was the supervisor of assessments for
Jackson County. He brought an action for injunction to
prevent the county board from interfering with the operation
of his office by attempting to alter his duties, estab-
lishing personnel policies, hirving employees and purchasing
supplies. The trial court entered judgment for Heller, and
the Court of Appeals affirmed, holding that the general
supervisory powers of the board were insufficient to allow
the beard to take over the day-to-day operation of Heller's
office. The court stated:

The county board has both executive and legisla-
tive function in its relationship to county
officers. It has the power and responsibility to
create salary classifications of general applica-
bility for all county offices, elected or
appointed, to the extent that it can require
certain proficiencies for clerks and deputies by
establishing salary schedules, may establish hours
of work and other general guidelines and condi-
tions of employment. Tt cannot, however, adopt
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organizational charts and job classifications the
effect of which is to divest the supervisor of
assessments of the duties and functions vested in
him by law enacted by the General Assembly nor may
the county board perform his duties or direct the
manner in which they shall be performed.

388 N.E.2d at 885.

Heller expresses what appears to be the general rule -- that
the board may ensure that an officer performs his statutory
duty, but may not require that that duty be performed in a
particular manner, not specified by statute. Thus, in Hicks
v. Orange County Board of Supervisors, 69 Cal.App.3d 228,
138 Cal.Rptr. 101 (1977), the California Court of Appeals
held that the board could not require a district attorney to
perform his investigative function through the office of the
sheriff-coroner. The same court held in People v. Langdon,
54 Cal.App.3d 384, 126 Cal. Rptr. 575 (1976) that theé board
could not compel the county clerk to draw a jury panel from
a particular geographic subdivison of the county.

The view expressed in Heller, Hicks, and Langdon is consis-
tent with the view expressed by the Montana Supreme Court in
Simpsen v. Silver Bow (ounty, 87 Mont. 83, 285 P. 195
(1930). The question in Simpson was whether the county
could employ a '"tax ferret"m™ to search out and identify
taxable property not found on the assessment rolls. The
court stated:

It is beyond the power of the county board to
enter into a contract for services, the performance
of which is cast upon a different official or
board, and which has the effect of relieving the
other of a duty imposed by law, or of usurping the
functions of such other officer.

87 Mont. at 91-2.

The court found that the board, acting as county board of
equalization, was empowered to assure that all taxable
property in the county was reflected on the assessment
rolls, and that the county assessor's powers were therefore
subordinate by statute to those of the board. The court
held that the employment by the board of a tax ferret was
not a usurpation of the assessor's power.
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It is clear that the supervisory power of the board will not
allow it to take over the day-to-day functions assigned by
statute to another officer. However, the statute explicitly
grants to the board the power to "see that |[the officers)|
faithfully perform their duties." To this end, the board
may examine the operations of the various officers to assure
that mandatory duties are performed. See Pillsbury v. Board
of Chosen Freeholders, 133 N.J. Super 526, 337 A,2d 632, 641
(1975)y. This power i3 explicitly recognized by statute in
regard to some officers. See, e.g., section 7-6-2114 MCA,
(county treasurer must allow board to examine books and
accounts). I1f the board finds that the mandatory duty is
not being performed, 1t must take appropriate steps, such as
an action in the nature of mandamus, to assure that the duty
15 performed.

THEREFORE IT 15 MY OPINTON:

1. The supervisory powel of the county commlssioners undet
section 7-4-2110, MCA, extends to all county executive
of ficers ennumerated in section 7-4-2203, MCA.

2. The county commissioners, 1n the exercise of theit
statutory supervisory controel over county officers, may
assure that. the officers fulfill their statutory
duties, but may not assume control over the manner in
which those duties are performed.

/ Attorney Genetral ;
.

v
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VOLUME NO. 38 OPINION NCG. 86

PUBLIC FUNDS - Use of the trangportation budget funds by
school districts; use of general funds by school districts
to finance "activity" buses;

SCHOOL DISTRICTS - Use of transportation budget funds for
busing between pupils' legal residences and schools; use of
general funds for expenses for maintenance, upkeep, repair,
and salaries of bus drivers of "activity" buses;
TRANSPORTATION, PUBLIC - Use of the transportation budget
funds by school districts;

MONTANA CODE ANNOTATED - Sections 20-9-102, 20-9-103, 20-9-
208, 20-10-101, 20-10-112, 20-10-131, 20-10-132, 20-10-143
and 20-10-147.

HELD: 1. The bus depreciation fund allowed under seclion
20-10-147, MCA, merely provides for replacement of
transportation and activity buses and does not
expand use of the transportation fund budget to
pay expenses for operation of activity buses.

2. School digtrict trustees must conform their budget
to the accounting procedure prescribed by the
state Superintendent of Public Instruction, which
requires itemizing the expenses of activity buses
under the general fund rather than the transpor-
tation fund.

2 July 1980

Gordon T. White, Esqg.
Valley County Attorney
P.0. Box 111

Glasgow, Montana 59230

Dear Mr., White:

You have requested my opinion concerning the following
questions:

1. Does section 20~-10-147, MCA, which enableg "school
digtricts to establish a bus depreciation reserve
fund" imply that the expenses for maintenance,
upkeep, repair, and salaries of bug drivers of
"activity buses" be expended from the transporta-
tion budget?
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-2911-

2. Does the "School Finance and Statistics Reference
Manual" under Accounting Code 13 published by the
state Superintendent of Public Instruction have
the force of law in determining proper accounting
expenditures for maintenance, upkeep, repair, and
drivers' salaries of "activity" buses?

Your first question concerns the extent to which the trans-
portation fund budget, established by Title 20, chapter 10
of the Montana Code Annotated, covers expenses for the
operation of school buses. The specific problem raised is
the proper accounting expenditures for operation of buses
for student activities.

Section 20-10-143, MCA, gives the trustees of a school
district broad power in financing a transportation program
in  their district. The transportation fund budget must
include an adequate amount "to finance the administration,
operation or maintenance of the transportation program of
the district, as determined by the trustees.'

However, section 20-10-101(1), MCA, limits the meaning of

the term "transportation" to o1 be en
their "Iegal residenc and ~ unless the context of
the statute “clearly indicates otherwise. Therefore, by
statutory definition, '"trapsportation" does not include
conveyance of pupils for student tunctions and activities.

conveyance of pupils

The term "transportation program" 1z also used in other
sections in this chapter, such as sections 20-10-131 and
20-10-132, MCA, to refer to the routing or individual trang-
portation system which a district has implemented to zatisfy
the transportation provisions of this part. Rather than
indicaling that a separate and more inclusive meaning for
the term in gsectlon 20-10-143, MCA, was intended, the
context c¢learly indicates that the narrow definition of
"transportation" was intended to carry throughout the
transportation budget part.

Within the same part, section 20-10-147, MCA, enables the
trustees of a school district to establish a bus deprecia-
tion reserve fund. The reserve fund, however, expressly may
be used only to cover costs of replacement of a bus or
two-way radio which has been used for transportation as
defined in this chapter, or for conveyance of pupils to or
from school activities. The purposes of the reserve fund
are to spread the cost of veplacing buses and radlos over
the lifetime of the equipment and to ensure that funds are

[
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available when needed for replacement. 37 OP. ATT'Y GEN,
NO. 153 (1979). section 20-10-147, MCA, does not in any way
provide for payment of expenses for maintenance, repair,
upkiep, or salaries for bus drivers of any buses or equip-
ment.

Subsection (4) of the same statute further requires trustees
of a district to submit to the electors any proposal to
transfer part or all of the bus depreciation cash balance to
any other fund. The reserve fund prohibits use or transfer
of the funds for any purpose beyond replacement of buses or
two~way radios without taxpayer approval.

The second question concerns the legal effect of Accounting
Code 13 published by the office of the superintendent of
public instruction. Section 20-10-112, MCA, sets out the
duties of the superintendent under the transportation budget
title. The superintendent 1is empowered to prescribe rules
and forms for the implementation and administration of each
district's transportation policies and to disburse gstate
transportation reimbursement according to district policies
and provisions of law. Since the transportation title does
not apply to buses used for student activities, these
statutory provisions do not determine a source for payment
of expenses incurred by operation of activity buses.

The superintendent is authorized under section 20-9-102,
MCA, to supervise school budgeting procedure and to estab-
lish rules necessary to secure compliance with school
budgeting laws. The superintendent is thereby given broad
supervisory power to approve or adjust the administrative
form of district budgeting within the guidelines of express
provisions of law.

Section 20-9-103, MCA, requires the superintendent to
prescribe the format of the school budget form, and to
provide for proper school budgeting procedures. The
expenses for activity buses which are sponsored or super-
vised by the school district are budgeted to the general
fund, itemized under section 01-00-0900 of Accounting Code
13 of "school Finance and Statistics Reference Manual'
published by the office of the superintendent. Under this
code section, activity buses are designated "“Student Body
and Auxiliary Services,' such as interscholastic athletics,
entertainments, publications, clubs and bands, that are
managed by the student body under adult supervision and are
not part of the regular instructional program.
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The form provided by the superintendent for the year begin-
ning July 1, 1979, requires a separate accounting for line
items within the general fund (Code 0l) such as student body
and auxiliary services, and separate accountings for line
items within the transportation fund (Code 02) and bus
depreciation reserve fund (Code 03). Under the bus depre-
ciation reserve fund, the only expenditure iltem allowed is
the purchase of a replacement bus or radio.

Under section 20-9-208, MCA, trustees of any district are
authorized to transfer any or all of the excess appropria-
tion amount of one line item to any other appropriation item
of the same budgeted fund. Transfersg, however, cannot be
made between different budgeted funds of the same district.
Therefore, trustees may transfer appropriations between line
items within the general fund. However, use of the Lrans-
portation fund budget (Code 02) to meel expenses incurred
under a line 1item of the general tund (Code 01) is pro-
hibited.

THEREFORE, [T 15 MY OPINION:

1. The bus depreciation fund allowed under section
20-10~147, MCA, merely provides for replacement of
transportation and activity buses and does not
expand use of transportation fund budget to pay
expenses for operation of activity buses.

2. School district trustees must conform their budget
to the accounting procedure prescribed by the
state Superintendent of Public Instruction, which
requires itemizing of the expenses of activity
buses under the general tund rather than the
transportation fund.

MIKE GREELY
,// Attorney GCeneral \

/
;

J
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VOLUME NO. 38 OPINION NO. 87

FIRE DISTRICTS - Equipment purchases;

FIRE DISTRICTS - Finances; authority to obtain loans;
COUNTIES - Rural fire districts; authority to obtain loans;
MONTANA CODE ANNOTATED - Sections 7-33-2105(2), 7-33-2100.

HELD: Fire district trustees have authority to enter
into loan agreements to finance the acquisition of
equipment and facilities needed by the district
for fire protection.

3 July 1980

Patrick F. Flaherty, Esqg.
Jefferson County Attorney
Jefferson County Courthouse
Boulder, Montana 59632

Dear Mr. Flaherty:

You have requested my opinion concerning certain methods of
financing the acquisition of a fire truck and a storage
facility by a rural fire district established pursuant to
Title 7, chapter 33, part 21, MCA. Specifically, you have
asked whether the commissioners of the county involved or
the trustees of the district have the authority to issue
bonds or obtain a loan for this purpose.

Where powers of a local government unit are in gquestion, the
initial lnquiry is whether there is an express grant of such
powers. If not, the inquiry becomes whether there 1s a
grant by necessary impllcation or whether the power is
indispensible to the accomplishment of the object of the
corporation. Deitrich v. Citz of Deer Lodge, 124 Mont. 8,
13, 218 Pp.24 708 (1%50). This test is regularly applied
where powers of cities and counties are in question. See,
DeLong v. Downes, Mont. _ , 573 P.2d 160, 162 (1977),
and cases cited therein. In my opinion the test 1is
applicable here as well, even though a fire district 1s not
a local government unit. (Fire districts are political
subdivisions of the counties in which they are located See,
35 OP. ATT'Y GEN. NO. 71 (1974)).

Montana Administrative Register 13-7/17/30



-2215-

The applicable statutes fall short of expressly granting
county commissioners or fire district trustees the authority
to either 1issue bonds on the credit of the district or
obtain a loan on behalf of the district to acquire egquipment
and facilities. Prior to 1953, county commissioners, as
ex-officlo directors of fire districts, were authorized to
issue such bonds, but the legislature terminated the
authority by repealing the statutes that permitted the
issuance of fire district bonds. See, chapter 75, section
3, L.1953. The legislature's action effectively foreclosed
the use of bonds for fire district purposes.

The remalning gquestion 1s whether a loan may be obtained on
behalf of the district, to be repald from assessments levied
upon property within the district. Since there 1is no
express grant of this kind of authority, the question turns
on whether it arises by necessary implication from expressly
granted powers or is indispensible to the accomplishment of
the object of a fire district. There 1is a presumption
against the exercise of implied authority. Delong v.
Dowhes, supra, 573 P.2d at 162. However, in my oplnion the
requisite conditions exist and accordingly I conclude that a
fire distict has implied authority to cobtain a loan for fire
district purposes.

A fire district's sole object is to provide fire protection
within the district. To this end the trustees have been
given express authority “to provide adeguate and standard
firefighting apparatus, equipment, housing, and facllities

for the protection of the district." Section 7-33-2105(2),
MCA. The legislature has not prescribed a specific mode of
exercising the authority conferred under 7-33-2105(2). It

has simply authorized county commissioners to levy a special
tax upon property within the district, after submission of a
levy by the trustees, as the means of generating revenue for
the district. Significantly, the legislature has specified
that such special tax may be levied "“for the purpose of
buying or maintaining fire protection facilities and
apparatus for such district." Section 7-33-2109, MCA

Prior opinions of the Attorney General have recognized the
necessity of financing arrangements by which fire protection
equlipment and facilities can be acquired. The first such
oplnion, 26 OP. ATT'Y GEN. NO. 84 (1956), found trustees of
a newly formed fire district with no cash on hand had
implied authority to enter into conditional sales contracts
to purchase necessary equipment. That opinion was endorsed
in 36 OP. ATT'Y GEN. NO. 73 (1976). The earlier opinion was
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based on the premise that the district's purpose could not
be fulfilled without resort to the proposed financing
arrangement. I agree that a fire district has 1implied
authority to secure financing for the equipment and
facilities 1t needs to provide adequate fire protection
where the equipment and facilities cannot be acquired other-
wise. I see no reason to confine this authority to
conditional sales contracts where an alternate arrangement,
such as a direct loan, may be more appropriate as well as
more economical.

I note both of the opinions referred to above conclude that
fire district trustees are not bound by the bid solicitation
requirements or installment contract term limitations which
apply to county contracts under sections 7-5-2301 and 7-5-
2306, MCA. Both opinions did advise compliance with those
provisions, however, and I concur.

I have concluded that the authority of a fire district to
obtain a loan to finance the acquisition of needed equipment
and facilities and to repay the loan from assessments levied
annually on property within the district is an indispensible
power that may reasonably be implied.

THEREFORE, IT 15 MY OPINION THAT:
Fire district trustees have authority to enter into
loan agreements to finance the acguisition of eguipment

and facilities needed by the district for fire protec-
tion.

Ve tr‘),lly x{:vurs,

74 {V‘%“*')
MIKE GREELY :
Attorney General
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