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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the pro

cedural requirements of the Montana Administrative Procedure 

Act. The committee has the authority to make recommendations 

to an agency regarding the adoption, amendment, or repeal of 

a rule or to request that the agency prepare a statement of 

the estimated economic impact of a proposal. In addition the 

Committee may poll the members of the Legislature to determine 

if a proposed rule is consistent with the intent of the Legis

lature or, during a legislative session, introduce a Joint 

Resolution directing an agency to adopt, amend, or repeal a 

rule. 

The committee welcomes comments from the public and 

invites members of the public to appear before it or to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

The address is Room 138, State capitol, Helena, Montana 59601. 

Montana Administrative Register 13-7/17/80 
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INF'O''>ltii.TION REGARDING THE RECODIFICATION OF T'lE 
ADIUNISTRATIVE RULES OF MONTANA 

The recodification of the administrative rules is complete 

as of July 1, 1980. The complete reprint and distribution of 

the newly recodified set of the Administrative Rules of Montana 

(ARM) should be accomolished by September, 1980. The provisions 

of the law relating to recodification are found in Title 2, 

Chapter 4, MCA - the 11ontana Administrative Procedure Act. This 

act will be included in Volume 1, Title 1, Chapter 7, of the ARM. 

Title Assignments - All title assignments remain the same 

with the exception of Title 10 - Education. This title has been 

expanded to include: Superintendent of Public Instruction, Board 

of Public Education, State Library Commission and the Montana 

Arts Council. Each of the above named agencies is assigned 

separate chapters in Title 10. Title 48, originally assigned 

to the Superintendent of Public Instruction and the Board of 

Public Education, is deleted. 

New Numbering Sxste~ - A new three-part numbering system 

was adopted during recodification (Example - 44.1.1101). The 

number to the far left designates the title numhcr ... assigncd to 

a department, the number between the periods designates the chap-

ter number, and thG number to the far right indicates the sub-

chapter number with the last two numbers indicating the individual 

rule number. 

tl_ew Rules __ CJ_£__J3ule Changes PuJ::!lished in the Montana Adminis

trative Register U1l\R) D_:,>rins Transiti~eriod - During the 

transition period from July 1, 1980, until the distribution of 

~iv- 13-7/17/80 



the newly recodified set of ARM, users will not have ready 

access to the language of the recodified rules. During this 

period, rulemaking agencies will publish in the MAR the entire 

language of a proposed new rule either in the notice or adop

tion stage, with the exception of an adoption by reference. 

The proposed amendment of a recodified rule will contain 

the entire language of the rule with interlining and underlining 

to indicate the changes made to the rule. If the language of a 

recodified rule appears in the Montana Administrative Register, 

then the issue and page number where the rule is found will be 

listed. In this case, only the amended language may be published. 

The new three-part number will be listed. 

In the case of a proposed repeal of a recodified rule, the 

agency will list the new three-part number followed in paren

thesis by the old rule number assigned before recodification, 

and the page number in the ARM where the rule can be found. 

If substantive changes were made to the rule during the period 

that replacement pages were not furnished to the ARM, then the 

page number in the MAR will also be listed where the changes 

can be found. 

Please direct questions relating to recodified rules to 

the affected agency or to the Administrative Rules Bureau, 

Secretary of State's office, Room 202, Capitol Building, 

Helena, Montana 59601. 

13-7/17/80 -v-
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42-2.22(20)-822380 through 822440 493 
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42-2.22(38)-822810 through 822850 493 



MCA 

15-1-201 
15-1-201 
15-1-201 
15-1-201 
15-3-111 
15-6-135 
15-6-135 
15-6-201 
15-6-201 
15-23-108 
15-23-108 
15-23-108 
15-23-108 
15-23-108 
15-23-108 
15-23-108 
15-23-108 
15-24-301 
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15-30-30 5 

15-31-501 

15-31-501 
15-32-102 (5) 
15-35-104 
15-35-108 
15-70-104 
15-70-104 
15-70-104 
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15-70-325, 327 
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40-3.78(6)-578030 
40-3.78(6)-578030 
New Rule (Justice) 
Rule I (Justice) 
23-2.10B(l0)-510390 
24-3.18A(2)-51810(3) (a) 
24-3.18A(2)-51810(3) (a) 
24-3.18A(2)-51810(3) (a) 
24-3.18AI(l)-51800 

Rule I (5R5) 
Rule I & II (5R5) 
Rules V through VIII (5R5) 
46-2.6(2)-56030 through 56050 
46-2.6(6)-56300, 56320, 56360 -

56380, 56440, 56505 
46-2.10(46)-5103000 through 

5103050 
46-2.14(114)-5141110 
Rules V & VI (5R5) 
Rules V - VIII (5R5) 
Rule I (5R5) 
46-2.10(34)-511930 
46-2.10(38)-5102030 
46-2.10(38)-5102030 
46-2.10(34)-511930 
46-2.6(2)-5680(2) (f) 
46-2.6(2)-56030 through 56050 
46-2.6(10)-56580 
46-2.6(10)-56610, 56630, 56640 
46-2.10(30)-511880 
Rules I through IV (5R5) 

(11) 

Register 
Page No. 

437 
437 

1628 
1628 
1628 
1201- 1224 
1201- 1224 
1201- 1224 
1560 
1559 
1559 
1201- 1224 
1201- 1224 

13 
14 

1364 
1364 
1364 
1483 

683 
1326 
1565 
1565 
1565 
1249 

1252 
1160 
1445 
1396 

1398, 1404 

1392 
593 

144 5 
144 5 
1252 
1471 

400' 722 
1501 
14 71 
14 74 
1396 

510 
508 

1254 
527 

13-7/17/80 



(12) 

MCA 

53-4-212 
53-4-212 
53-4-212 

53-4-212 
53-4-212 
53-4-212 
53-4-231 
53-4-231 
53-4-231 
53-4-236 
53-4-241, 242 
53-4-241, 242 
53-4-516 
53-5-101 
53-5-201 (2) (c) 
53-5-205 

53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 

53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 

53-6-101 

13-7/17/80 

Rules I through IX (SR5) 
46-2.6(2)-56030 through 56050 
46-2.6(6)-56300 through 56320, 

56440 
46-2.10(14)-511000, 511250, 511260 
46-2.10(14)-511170 through 511200 
46-2.10(14)-511370 
Rules I through IV (SR5) 
Rules I through IX (SRS) 
46-2.10(14)-511170 through 511200 
Rules I through IV (5R5) 
Rules I through IX (SR5) 
46-2.10(14)-511170 through 511200 
46-2.6(2)-5680(2) (f) 
Rules I through XVII (SR5) 
Rules I through XVII (5R5) 
46-2.6(6)-56300, 56320, 56360, 

56380 
Rule I (5R5) 
Rules I & II (5R5) 
Rules I through III (5R5) 
Rules I through III (5R5) 
Rules I through III (5R5) 
Rules I through III (5R5) 
Rules I through III (5R5) 
Rules I through III (5R5) 
Rules I through III (5RS) 
Rules I through III (SRS) 
Rules I through III (SRS) 
Rules I through III (5RS) 
Rules I through III (SRS) 
Rules I through III (SR5) 
Rules I through III (SR5) 
Rules I through IV (5R5) 
Rules I through VI (SR5) 
Rules I through VI (SR5) 
RUles I through VII (SR5) 
46-2.10(18)-511390, 511400 
46-2.10(18)-511440 
46-2.10 (18)-511440 (1) (f)' (j)' 

(k)' (1) 
46-2.10(18)-511440(1) (g) (v) 
46-2.10(18)-511440(1) (rn) 
46-2.10 (18)-511440 (l) (n) (i) 
46-2.10(18)-511440(1) (o) 
46-2.10(18)-511440(1) (q) (i)' (ii)' 

(iii ) , ( i v) , (a a) 
46-2.10(18)-5ll440(r) 

Register 
!'ag~~ 

1469 
1396 

1398, 1402 
502, 504 

1469 
506 
527 

14 69 
1469 

527 
1469 
14 69 
14 74 

518 
518 

1398, 1400 
631 

1261 
408 
404 
411 
512 
515 

1427 
1429 
14 32 
14 39 
144 3 
1455 
14 57 
1460 
1154 

589 
626 
709 
631 

1261 

1412' 1416 
404 

1154 
408 
626, 1460 

144 3 
411, 515 



(13) 

Register 
MCA Rule or A.G.'s 0Einion Page No. 

53-6-101 46-2.10(18)-811444 1394 
53-6-101 46-2.10{18)-811447 512 
53-6-101 46-2.10(18)-811460 707 
53-6-101 46-2.10{18)-811502 14 34 
53-6-101 46-2.10{18)-811511 1406 
53-6-101 46-2.10{18)-811512 1414 
53-6-101' 103 Rule I {8RS) 1407 
53-6-101 - 144 Rule II {8R8) 6 31 
53-6-103 Rule I {8RS) 1158 
53-6-103 Rule I (8RS) 1435 
53-6-103 Rule III {SR8) 1445 
53-6-105 Rule II (8R8) 709 
53-6-111 Rules I through VIII {8R8) 716 
53-6-111 Rule VII {SR8) 714 
53-6-111 46-2.10{18)-811444 1394 
53-6-113 Rule I (8RS) 1158 
53-6-113 Rule I {8RS) 1256 
53-6-113 Rule I (8RS) 1407 
53-6-113 Rule I {8RS) 14 35 
53-6-113 Rule I & II {8RS) 631 
53-6-113 Rules I & II {8R8) 1157 
53-6-113 Rules I & II {8R8) 1261 
53-6-113 Rules I through III {SR8) 404 
53-6-113 Rules I through III {SR8) 408 
53-6-113 Rules I through III (SR8) 411 
53-6-113 Rules I through III {8RS) 512 
53-6-113 Rules I through III (SR8) 515 
53-6-113 Rules I through III (SR8) 1427 
53-6-113 Rules I through III (SR8) 1429 
53-6-113 Rules I through III (SRS) 14 32 
53-6-113 Rules I through III (SR8) 144 3 
53-6-113 Rules I through III (SRS) 1455 
53-6-113 Rules I through III (SR8) 1457 
53-6-113 Rules I through III (SR8) 1460 
53-6-113 Rules I through IV {SRS) 1154 
53-6-113 Rules I through VI (8R8) 589 
53-6-113 Rules I through VI (SRS) 626 
53-6-113 Rules I through VII {SR8) 709 
53-6-113 Rules I through X (SRS) 1444 
53-6-113 46-2.10(18)-811390, 811400 631 
53-6-113 46-2.10(18)-811440 589, 1261 
53-6-113 46-2.10 (18) -811440 (l) (f)' ( j) ' 

(k)' (1) 1412, 1416 
SJ-6-113 46-2.10(18)-811440(1) (g) (v) 404 
53-6-113 46-2.10{18)-Sll440(1) (m) 1154 
53-6-113 46-2.10 (18) -811440 (1) (n) (i) 408 
53-6-113 46-2.10(18)-811440(1) (o) 626, 14 60 

13-7/17/80 



(14} 

Register 
MCA ~u1e or~~Q.:__:_s Opin~_£!:!. Page No. 

53-6-113 46-2.10 (18)-511440 (1) (o) 626, 14 60 
53-6-113 46-2.10(18)-511440(1) (q) (i), ( ii), 

(iii), (iv}, (aa) 144 3 
53-6-113 46-2.10(18)-511440(r) 411, 515 
53-6-113 46-2.10(18)-511447 512 
53-6-113 46-2.10(18}-511451B, 5114510, 

5114 51E 1390 
53-6-113 46-2.10(18}-511460 707, 14 61 
53-6-113 46-2.10(18)-511490 1463 
53-6-113 46-2.10(18)-511502 14 34 
53-6-113 46-2.10(18)-511511, 511512 1406, 1414 
53-6-114 Rules II & III (5R5) 144 5 
53-6-115 Rule II (5R5) 709 
53-6-121 Rules II & III (5R5) 144 5 
53-6-131 Rules II, IV through VII, IX, X 

(5R5) 144 5 
53-6-132 Rule II (5R5) 144 5 
53-6-133 Rules II, VII, VIII, IX, X (5R5) 144 5 
53-6-141 Rule I (5R5) 1256 
53-6-141 Rule I (5R5) 1407 
53-6-141 Rule I (5R5) 1435 
53-6-141 Rules I and II (5RS) 1157 
53-6-141 Rules I through III (SR5) 404 
53-6-141 Rules I through III (5R5) 408 
53-6-141 Rules I through III (5R5) 411 
53-6-141 Rules I through III (SR5) 512 
53-6-141 Rules I through III (SR5) 515 
53-6-141 Rules I through III (5RS) 1427 
53-6-141 Rules I through III (SRS) 1429 
53-6-141 Rules I through III (5R5) 1432 
53-6-141 Rules I through III (5R5) 14 39 
53-6-141 Rules I through III (5R5) 144 3 
53-6-141 Rules I through IV (5R5) 1154 
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53-6-141 46-2.10 (18)-511440 (1) (f), ( j) , 

(k), (1} 1412, 1416 
53-6-141 46-2.10 (18}-511440 (l) (g) (v) 404 
53-6-141 46-2.10 (18)-511440 (l} (m) 1154 
53-6-141 46-2.10(18)-511440(1) (n) (i) 408 
53-6-141 46-2.10 (18)-511440(1) (o) 626 
53-6-141 46-2.10(18)-511440(1) (q) (i), (ii) , 

(iii), (iv), (aa) 144 3 
53-6-141 46-2.10(18)-5ll440(r) 411, 515 
53-6-141 46-2.10(18)-511447 512 

13-7/17/80 



MCA 

53-6-141 

53-6-141 
53-6-141 
53-6-141 
53-6-141 
53-6-141, 142 
53-6-14 3 
53-6-143, 144 
53-6-201 
53-7-102 
53-7-202 
53-20-203, 204 
53-20-204(2) 
53-20-204(2) 
53-24-105 

56-3-141 

60-3-201 

Title 61 
Title 61, Ch. 6, 

Part 1 & 3 
61-1-104 
61-1-118 - 120 
61-2-301 
61-2-302 (1)' ( 3) 
61-2-302 (1)' (2) 
61-3-311 - 315 
61-3-311 - 315 

61-3-4 31 
61-3-501 
61-3-502 
61-3-506 
61-3-711 - 719 
61-4-431 
61-5-206 (1), (b) 
61-5-206(2) 
61-8-107 
61-8-401 
61-8-714 
61-9-226, 227 
61-9-401, 402 
61-10-101 - 148 
61-10-101 - 148 
61-10-101 - 148 

Rule or A.G. 's Opinion 

46-2.10(18)-511451B, 5114510, 
511451E 

46-2.10(18)-511460 
46-2.10(18)-511502 
46-2.10(18)-511511 
46-2.10(18)-511512 
Rules VII & X (5R5) 
Rules I through III (5R5) 
Rule IV (5R5) 
Rule II (5R5) 
46-2.18(34)-518170 
46-2.18(34)-518170 
46-2.6(6)-56505 
Rule I (5R5) 
46-2.22(11)-52226 
Rules I through XVI (Institutions) 

Rule I (5R5) 

Opinion No. 6 7 

42-2.18(6)-518110 

2-2.4 (1) -5450 
18-2.10(6)-51080, 51090, 510050 
23-2.6AVI(2)-5620 
23-2.6AI(6)-56183 
New Rule (Justice) 
23-2.6AI(6)-56180 
23-2.68(1)-0600 
23-2.68(2)-5610, 5620, 5650, 

5670, 5680 
18-2.10(6)-51080, 51090, 510050 
23-2.68(2)-5680 
18-2.10(6)-510020 
18-2.10(6)-510020 
18-2.10(18)-510210 
18-2.10(6)-510070 
23-2.6AI(6)-S6180 
New Rule (Justice) 
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61-10-214 18-2.10(6)-Sl0040 346, 1077 
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Laws of 1974 42-2.~2(14}-S22230, 822240, ·s22250 493 
Ch. 276., 

Laws of 1979 Rules I through VIII (SRS) 716 
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MCA Rule or A.G. 's Opinion 
Register 
Page No. 

Ch. 288, 
Laws of 1974 

Ch. 323, 
Laws of 1979 

Ch. 357 
Laws of 1979 

Ch. 457 

2-3.26(2)-P2620 through P2660 

40-3.54 (6) -55446 

2-3.28(6)-52840 

1287 

63 

440 

Laws of 1977 42-2.22(50)-522970 through 5221050 494 
Ch. 528, Sec. 2, 

Laws of 1977 24-3.10 (10)-810120 1044 
Ch. 549, Sec. 4, 

Laws of 1975 42-2.22(34)-822710 through 522800 494 
Ch. 582, 

Laws of 1977 42-2.22(34)-522710 through 522800 494 
Ch. 598, 

Laws of 1979 48-2.26(2)-52610 through 826010 1475 
Ch. 598, 

Laws of 1979 48-2.26(6)-526020 through 826050 1475 
Ch. 598, 

Laws of 1979 48-2.26(10)-526140 1475 
Ch. 598, 

Laws of 1979 48-2.26(14)-526150 through 526200 1475 
Ch. 598 

Laws of 1979 
Ch. 599, 

Laws of 1979 
Ch. 600, 

Laws of 1979 
Ch. 600, 

Laws of 1979 

Ch. 600, 
Laws of 1979 

Ch. 600, 
Laws of 1979 

48-2.26(18)-826210 through 826230 1475 

Rule I (Revenue) 395 

Rules I through XI (Revenue) 496 

42-2.6(1)-5600, 5620, 8630, 5660, 
56120, 56140, 86162, 3'6210, 86260, 
56510, 56530, 56550, 56560, 56590, 
56600, 56620 - 86660, 56680, 56690, 
56710, S672D, 56740 - 56780, ·56820, 
56830, 86860 - 56960 491 

42-2.6(3)-561650, 861690, 561700 491 

42-2.8 (1)-5800, 8810, 8850, 5880, 
58010, 88070, 58080, 58110, 58160 -
58240, 58290 - 58305, 58310, 58350, 
88400 - 58430, 58460, 88470, 58570 -
58600, 88630, 88640, 58740, 58770 -
58830, 58940, 58960 - 580010, 
580030 - 880080, 880120, 880130, 
880150, 580170, 580190, 580210, 
580220, 580240, 580250, 580270, 
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Register 
MCA Rule or A.G. 's Of2inion Page No. 

880300, 880330, 880390, 880400, 
880440, 880450, 880480 - 880520, 
sao 541 488 

Ch. 600, 
Laws of 1979 42-2.22(2)-822080, 822130 493 

Ch. 600, 
Laws of 1979 42-2.22(6)-822200 496 

Ch. 600, 
Laws of 1979 42-2.22(10)-822210, 822220 493 

Ch. 600, 
Laws of 1979 42-2.22(14)-822230, 822240, 822250 493 

Ch. 600, 
Laws of 1979 42-2.22 (20)-822380 through 822440 493 

Ch. 600, 
Laws of 1979 42-2.22(34)-822710 through 822800 493 

Ch. 600, 
Laws of 1979 42-2.22(38)-822810 through 822850 493 

Ch. 600, 
Laws of 1979 42-2.22(50)-822970 through 8221050 493 

Ch. 600, 
Laws of 1979 42-2.22(20)-822380 through 822440 494 

Ch. 634, 
Laws of 1979 42-2.22(38)-822810 through 822850 494 

Ch. 686 Opinion No. 71 992 
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BEFORE THE WORKER'S COMPENSATION COURT 
STATE OF MONTANA 

In the matter of the adoption 
of additional procedural 
rules for the Worker's 
Compensation Court 

NOTICE OF PUBLIC HEARING ON 
ADOPTION OF PROCEDURAL RULES 
FOR APPELLATE REVIEW, ATTORNEY 
FEES AND MOTIONS TO PRODUCE 

1. On August 19, 1980, at 10:00 a.m., a public 
hearing will be held in the Senate Chamber, State Capitol, 
Helena, to consider the adoption of additional rules 
governing practice and procedure before the Worker's 
Compensation Court. 

2. The proposed rules do not replace or modify any 
sections currently found in the ARM. 

3. The proposed rules provide as follows: 

RULE I ATTORNEY FEES (1) When a petition for hearing 
has been filed by an attorney representing a claimant, and 
as part of the petition, attorney fees and costs are re
quested to be assessed against the insurer, the attorney 
shall file a copy of the fee agreement previously filed 
with the division with the court. 

(2) If the court orders attorney fees and costs 
assessed against an insurer pursuant to 39-71-611, MCA, 
because of a finding by the court that there was an improper 
denial or termination of benefits, the attorney representing 
the claimant shall file with the court a detailed statement 
of the time and costs incurred in representing the claimant 
on the issues before the court that resulted in the order 
assessing costs and attorney fees. A copy of the statement 
shall be served on the insurer. The court shall establish 
a reasonable hourly figure and issue an order setting an 
attorney fee and cost amount with consideration given to 
the statement f.iled. The court is not bound by the 
statement filed by the attorney. 

(3) If the court orders attorney fees and costs 
assessed against an insurer pursuant to 39-71-612, MCA, the 
attorney representing the claimant shall file with the court 
a detailed statement setting forth his request for an 
award of attorney fees and costs. A copy of the statement 
shall be served on the insurer. The court shall issue an 
order setting an attorney fee and costs amount with 
consideration given to the statement filed. The court is 
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not bound by the statement filed by the attorney. 
(4) The insurer may, within 10 days of receipt of a 

copy of a statement filed under subsections (2) and (3) 
of this rule, file objections to any part of the statement 
submitted. Such objections shall set forth in detail the 
reason for the objections. The court shall review and 
consider the objections before issuing its order setting 
attorney fees and costs. 

(5) Unless otherwise stated in the court's order 
setting an award for attorney fees and costs, the amount 
awarded by the court shall be the exclusive amount the 
attorney is entitled to for representing the claimant on 
the issues litigated that resulted in the award of attorney 
fees and costs. When an attorney has been successfu·l in 
establishing that a claimant is entitled to substantial 
future weekly payments, the court may, in its discretion, 
consider such benefits in its award of attorney fees. 

( 6) Within 10 days after receipt of the cour:t order 
setting attorney fees and costs, either the claimant's 
attorney or the insurer may file abjections to the· order 
and request an evidentiary hearing • .' T.he· court· shai'l' set 
the matter for hearing and receive evidence re~ardinq the· 
order. After tl'\e near in<:J·, the com;t',shall' issue at~ order 
modifying or aff~rming its previous· Qrder' 

RULE II APPEALS REGARDING CRIME VICTIMS' COMPENSATION, 
OCCUPATIONAL DISEASE CLAIMS, AND SUBROGATION (1) An 
appeal from a final decision of the division of workers' 
compensation regarding a crime victim's compensation claim, 
an occupational disease claim, or an order of the division 
regarding subrogation pursuant to 39-71-414(5), MCA, shall 
be filed with the court by filing a petition for appeal with 
the court within thirty (30) days after service of the 
final decision of the division. Rule 1(2) (ARM 2.52.201(2)) 
applies to the filing of a petition. 

(2) The petition for appeal shall state the grounds 
upon which the petitioner contends he is entitled to relief. 
The petition shall demand the relief to which the petitioner 
believes he is entitled, and the demand for relief may be 
in the alternative. 

(3) The filing of the petition shall not stay the 
division's decision. However, the court may, upon applica
tion of a party, order a stay upon terms which the court 
considers proper. 

(4) Within 10 days after the service of the petition, 
the division shall transmit to the court the original or a 
certified copy of the entire record of the proceeding 
under review. 

(5) If, before the date set for hearing, application 
is made to the court for leave to present additional 
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evidence, and it is shown to the satisfaction of the court 
that the additional evidenc~ is material and that there were 
good reasons for failure to present it in the proceeding 
before the division, the court may order that the additional 
evidence be presented to the court. 

(6) The hearing regarding the petition shall be set 
with other proceedings in accordance with Rule 8 (ARM 
2.52.208) 

(7) The court shall base its decision on the record, 
additional evidence (if allowed), and oral argument. The 
court may require briefs or other documents to be filed by 
a party, and a proposed order. 

(8) Rule 19 (ARM 2.52.221), relating to rehearings, 
applies to decisions under this rule. However, the decision 
of the court may or may not be in the form of findings of 
fact or conclusions of law. 

RULE III MOTIONS TO PRODUCE (1) A party may serve 
upon an adverse party any time after a trial has been set a 
request (a) to produce and permit the party making the re
quest, or his agent, to inspect and copy any designated 
documents or records, or to copy, test, or sample any 
tangible things, which may be relevant and which are in 
the possession, custody or control of the party upon whom 
the request is served; or (b) to permit entry upon designated 
land or other property in the possession or control of the 
party upon whom the request is served for the purpose of 
inspection and measuring, surveying, photographing, testing, 
or sampling the property or any designated object or opera
tion thereon, within the limits of relevancy. 

(2) The party upon whom the request is served shall 
serve a written response within 30 days after service of the 
request. The court may allow a longer or shorter time. 
The response shall state, with respect to each item or 
category, that inspection and related activities will be 
permitted as requested, unless the request is objected to, 
in which event the reasons for objection shall be stated. 
For a partial objection the part shall be specified. The 
requesting party may then move for an order compelling 
response in the manner provided for compelling answers to 
interrogatories at ARM 2.52.215(3) and the motion shall be 
similarly treated. 

4. The rationale for adopting these rules is the need 
for guidelines in cases where a successful claimant is 
awarded reasonable attorney's fees, and for establishing an 
appellate procedure in those areas where the legislature 
has given the Worker's Compensation Court jurisdiction to 
review contested case decisions of the Division of worker's 
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Compensation. A rule on production of documents, etc., 
is proposed to clarify that this form of discovery is per
mitted. 

5. Interested persons may submit their data, views, 
or arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted 
to the Worker's Compensation Court, 1422 Cedar-Airport Way, 
Helena, Montana 59601, no later than August 25, 1980. 

6. Clarice V. Beck has been designated to preside 
over and conduct the hearing. 

7. The authority of the court to make the proposed 
rules is based on and implements 2-4-201, MCA. 

/ 
// '-. I I 

J J, /._i ,r...(£),1!1L( . ., l' " , • 4-.:{ 
~ILLIAM E. HUNT 
JUDGE 

\(< 
Certified to the Secretary of State July 1980. 
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BEFORE THE WORKERS' COMPENSATION COURT 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of 
procedural rules 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
AMENDMENT OF ARM 2.52.201, 
2.52.203, 2.52.205, 2.52.208, 
2.52.211, 2.52.212, 2.52.213, 
2.52.214, 2.52.215, 2.52.217, 
2.52.218, 2.52.220, 2.52.221, 
and 2.52.222 

1. On August 19, 1980, at 10:00 a.m., a public 
hearing will be held in the Senate Chamber, State Capitol, 
Helena, to consider the amendment of rules governing 
practice and procedure before the Workers' Compensation 
Court. 

2. The rules in their present form were adopted in 
1979 (1979 MAR p. 798) and thus are not currently 
published in the ARM. 

3. The rules as proposed to be amended provide as 
follows: 

2.52.201 PETITION FOR HEARING (1) All requests for 
hearing before the workers' compensation court shall be 
in petition form. The petition shall include the followinq 
information: 

(a) that the parties have made an effort to solve the 
dispute existing between the parties and that a solution 
of the dispute cannot be reached by them. A copy of the 
letter or document the petitioner relies upon as evidence 
that a solution to the dispute cannot be reached by the 
parties must be attached to the petition. If a letter or 
document cannot be obtained, then a paragraph in the 
petition should state what the petitioner has done to 
resolve the dispute and the circumstances surrounding the 
failure to reach a resolution. 

(b) reference to every particular section of the 
Montana Code Annotated or the rules in the Administrative 
Rules of Montana that are involved in the dispute. 

(c) a short and plain statement of the matters as 
asserted and every disputed issue that the petitioner . 
wishes the court to make a deter~ination of after a hear1ng. 
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(d) a description of the accident, including_!b~ 
county where it took place. 

(e) a statement that the petitioner has freely 
exchanged all available medical reports with the defendant, 
and pursuant to ARM 2.52.212 will continue to do so. 
Medical reports are not to be attached to the petition. 

(f) the signature of the petitioner or his attorney. 
2. Same as existing rule. 

2.52.203 SfSNBB-PbEABfNS--f±t--E~ery-pe~±~±efi-re

~tle~~±fi~-o-neor±fi~-ofid e~ery-ofi~wer-~rem-a-par~y-repre
~efi~ed-by-ofi-o~~Orfiey-~na±±-be-a±~fied-by-~ne-par~yi~ 
a~~er"ey-ef-reeerd-er-by-~ne-par~y,--A-par~y-wne-±~-"e~ 
repre~efi~ed-by-ofi-o~~erfiey-~na±±-a±9fi-~he-pe~±~±efi-er-afi~wer 
ofid-a~a~e-~ne-par~yi~-oddre~~.--Pe~±~±efia-ofid-ofiawer~ 
"eed-"e~-be-~er±f±ed-er-oeeempofi±ed-by-a£fidav±~• 

SERVICE (1) The court will serve the 
furnished copies of the pet~t~on upon defendants, 
employers, and others as des~gnated ~n the cla~mant's in
Slruct~ons, by mall~ng them at Helena, Montana, w~th f1rst 
Class postage prepa~d. The pet~t~oner ~s responslble-ror
proviaing-coF~ames and addresses. 

(2) All plead1ngs subsequent to the original petition, 
every wr~tten motiOn, paper relat1ng to dlscovery, or other 
dOCUi'iie"Dt-wn:IC1i lS descr~bed ~n Rule 5, M.R.C.P. shall be 
served and accompanied by proof of serv1ce as prov~ded ~n 
Rule 5, M.R.C.P. Tfie clerk w~ll not accept any documen~ 
offered for f1l1ng wh1ch has not been served as requ1red 
under th1s rule, ana-may e1ther return or destroy any such 
document. 
______ (_3_)_ Whenever a party has the right or is required 
to do some act or take some proceedings within a prescribed 
period of time after the service of a notice or other paper 
upon him and the notice or paper is served by mail, 3 days 
shall be added to the prescribed period. 

2.52.205 AMENDING PLEADING (1) Petitions for hearing 
and answers to petitions may be amended within 20 days of 
receipt by the court of the petition or answer. The court 
may, in its discretion, allow parties at any time to amend 
petitions or answers prior to a hearing or at a hearing. 
Parties may respond to amended petitions and answers within 
10 days of receipt of an amended petition or answer ;lHd 
shall respond to amended petitions and answers •.vhen re
quested by the court. Nerl!lo±±y; Amendments are con~; i.dered 
at the pretrial and are contained in the pretrial order. 

2.52.208 TIME AND PLACE OF HEARING GENERALLY (l) For 
the purposes of neor±fi9~ setting trials, the cou-t~ uses th" 
fiscal year of July 1 to June 30, and has four terms of 
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three months each and has designated them as the July term, 
October term, January term and April term. 

(2) In addition, the court has divided the state 
into nine geographic areas made up of the several counties 
(subsection (5) of this rule). Except for emergency hearings 
(ARM 2.52.209) or upon stipulation of all the parties and 
consent of court for hearings elsewhere, hearings will be 
held at the time and in the place designated in subsections 
(3) through (4) of this rule. 

(3) Court will be in session at the call of the court 7 • 

btte-~e~M~l±y-w~±±-be-~~-efte-~eiiew~~~-~~e~s Cases will be -
heard during the October, J~ntt~~1 and April terms 7 in the 
area cities (exc~t as indicated)at the following times~~ 
subject to any exceptions the court may make: 

(a) Kalispell area, the first ~ttesday week 
(b) Missoula area, the second ~ttesday week 
(c) Butte area (in Helena), the third ~~esd~y week 
(d) Bozeman area (in Helena), the fourth ~ttesoay-week 
(e) Billings area, the fifth ~~eso~y week ----
(f) Miles City area (in Billings), the sixth ~ttesoay week 
(g) Glasgow area, the seventh ~tteso~y week 
(h) Great Falls area (in Helena), the e~ghth ~ttesday week 
(il Helena area, the ninth ~ttesoay week 

Unless the Court decides otherwise, t~schedule will be 
followed for setting the hearings to be held in Helena 
~uring the January and July terms. 

(4) Court will eeMffieftee normally convene at 9:30 a.m., 
~ttesday a~d It will be in session ~ne±±-neen-ano-w±i±-~eeen~ene 
~t-i~3e-~~M~~a~d or recess at the convenience of the court. 
If all matters before the court are not completed on ~tiesday 
the first~scheduled for trial~ the court will reconvene 
on the follow~ng and as many days thereafter as is necessary 
to complete the docket. r£-~tiesd~y-~s-~-fteiid~y,-eett~t-w±il 
ee~ve~e-e~-tfte-~ei±ew±~~-Weonesday. 

(5) Hea~±n~s-w±il-be-held-~n Each of the nine areas at 
designated for trial schedule purposes is named for the 
principal the e~t~es l~sted ~e~ city i~ the counties making 
up the area as follows: 

(a) through (iii) same as existing rule. 
(6) Upon receipt of a petition meeting the requirements 

of these rules, the court will set a hea~±ng trial ±n for 
the area where the accident occurred and at a time tha~ 
will allow ze 30 days notice to be given of the hea~~ng tria!. 
However, the court may, for good cause, hold a kea~~R~ trial 
over to the next regular £ea£4R~ trial date in or for tftat 
the area. Any petition filed less than 30 da~fore the 
beginning of a week designated for trials in that area, but 
filed early enough so that at least 10 days' notice of a 
pretrial conference can be given to the defendant, will be 
scheduled for pretrial conference during the setting for 
that area. 
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2.52.211 WITNESS LIST (1) A party may demand a 
list of all witnesses the opposing party will call at a 
M@a~±n~ trial or the court may demand a witness list from 
any part~uch a demand can only be made after a h@a~±n~ 
trial date has been set, and such a demand must be com
plied with w±~h±n-±8-day~-o£-~he-da~e-~he-pa~~y-~eee±~ed 
~he-demand El_the time of the pretrial conference. A com
plete list of witnesses shall be included in the pretrial 
order. A witness may not be called by a party at a hea~±n~ 
trial if the name of the witness was not timely given to 
the opposing party upon demand or by the court as stated 
above. However, the court may, in its discretion and for 
good cause, waive the provisions of this rule at a hea~±n~ 
trial. 

2. 52. 212 MEDICAL REPORTS ( 1) There must be an ex
change of medical reports and other medical information 
based upon examination of the CTaimant between the parties 
to the dispute prior to any scheduled hea~±n~ trial. 
Medical reports may be submitted as evidence by-5tipulation 
between parties e~-hy-~he-±ay±n~-e!-p~epe~-feHnaa~±en-at-~he 
~±me-e£-~~±e±. 

2.52.213 PRETRIAL CONFERENCE (1) A pretrial con
ference shall precede every trial unless otherwise ordered 
by the court. 

(2) The court shall make an order which recites the 
action taken at the conference and shall set forth the 
following: 

(a) statement of jurisdiction pursuant to 39-7±-~9857 
MeA, the appropriate statutes and rules; 

(b) motions of either party; 
(c) uncontested facts which the parties may agree are 

true and which will require no proof; 
(d) eetitioner's and defendant's issues of fact and 

law; 
(e) exhibits which may be introduced; 
(f) witnesses which may be called with a brief 

summary of their testimony; 
(g) pretrial discovery desired; i.e., depositions, 

interrogatories; 
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(h) estimated length of trial, time and place; and 
(i) such other matters as may aid in the di~position 

of the matter. ~~----~----

2.52.214 DEPOSITIONS (1) Depositions of witnesses 
who cannot~e-available at the time of the hearin~ trial may 
be taken prior to t~ial i~ accordance with the procedUres 
set forth in Rule 30, M.R.C.P., or subsequent to a hearin~ 
trial with the approval of the court. The cost of the 
depositions shall be borne by the party requesting the 
depositions. Rule 32 (a) (3), M.R.C.P., is not applicable 
to actions in the Workers' Compensation Court, and the 
deposition of a witness, whether or not a party, may be used 
by any party for any purpose if the court finds that the 
interests of~ice would be served thereby. 

(2) Objections (other than as to form) to questions or 
answers in a depostion shall be made by motion at the outset 
of the trial. 

2.52.215 INTERROGATORIES (1) same as existing rule. 
(2) same as existing rule. 
(3) If a party fails to answer an interrogatory, the 

discovering party may move for an order compelling an 
answer. An evasive or incomplete answer is to be treated as 
a fa1lure to answer. The court shall hear the arguments for 
and against the motion and award the prevailing party 
reasonable expenses incurred, including attorney's fees, 
in obtaining the order or in opposing the motion. 

2.52.217 VACATING OR CONTINUING HEAR%N6 CONFERENCE OR 
TRIAL (1) No heerinq conference or trial may be vacated or 
continued without consent of the court. counsel may at the 
time of the pretrial request that the matter be vacated 
and continued. The judge or hearing examiner, for good 
cause shown, may grant this request. After a heerin~ matter 
has been vacated or continued once, subsequent request~ 
continuance shall be accompanied by a statement in writing 
of the party or counsel setting forth the reasons for the 
continuance. 

2.52.218 CONDUCT OF HEAR%N6 TRIAL (1) Heerin~~ Trials 
will be held in courtrooms when avaTiable or any other 
designated place. 

(2) The hearin9 trial will be conducted in the same 
manner as a trial without a jury. The hearinq trial shall 
proceed in the following order, unless the court, for good 
cause and special reason, otherwise directs: 

(a) The party on whom rests the burden of the issues 
may briefly state his case and the evidence by which he 
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expects to sustain it, 
(b) The adverse party may then, or at the beginning of 

his case, briefly state his defense and the evidence he 
expects to offer in support of it. 

(c) The party on whom rests the burden of the issues 
must produce his evidence; the adverse party will then pro
duce his evidence. 

(d) The parties will then be confined to rebutting 
evidence, unless the court, for good reasons, in furtherance 
of justice, permits them to offer evidence in their original 
case. 

tet--B~en-~em~±et~en-e£-the-~o~e-by-beth-~~de~,-the 
~e~ty-~pen-whem-the-b~~den-~e~t~-moy-mo~e-o-e±e~fn~-o~~~ment 
er-~to~ement-fe±±ewed-by-ene-by-the-od~e~~e-po~ty~ 

2.52.220 FINDINGS OF FACT AND CONCLUSIONS OF LAW AND 
BRIEFS (1) The court may require briefs or other documents 
~~filed by the a party. 

(2) The court-may require either or both parties to 
file findings of fact and conclusions of law. 

(3) Briefs, findings of fact, and conclusions of law 
will ne~mo±±y be filed wfthfn-29-doye-e£-the-heerfn~ ~ 
~ubse~ent date set by the judge or hearing examiner. 

(4) If parties are directed to file simultaneously 
~ a certain date, any briefs, findings, or conclusions 
reas:'hi!) . .'.l'_ the court more than 3 days after the deadline or 
~ailed~~fter the deadline will not be accepted or filed. 

2. 52. 2 21 ~lASTERS AND EXMAINERS-- RECOMMENDATIONS FOR 
BENCH ORDERS (1} The court shall appoint masters or 
examiners when, in the judgment of the court, justice will 
be served. Masters will be appointed and serve pursuant to 
Rule 53 M.R. CIV. P. Examiners will be appointed and 
serve pursuant to 2-4-611, MCA. 

(2) An examiner may during or at the conclusion of a 
trial or a pretrial conference, advise the parties that an 
interlocutory order for payment of benefits or other relief 
to a party appears to be justified and will be forthwith 
drawn up for ap£IOVal by the judge. 

2.52.222 REHEARING (1) same as existing rule. 
(2) same as existing rule. 
( 3) same as existing rule. 
l!l__A proposal for decision by hearing examiner will 

~iven preliminary approval by the court and revlewed at 
the m<;:.tion of a party as_£E..2Vided in this sect~on. Con
clusions of law and inter retations or-$tatutes or rules 
written by y t e 
court u~Qn request party. 
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Findings of fact mad~ hearing examiner will not be 
rejected or revised unless the court first determines from 
a review of the complete record and states with particular
l!l_in the order that the findings of fact were not based 
~EOn competent substantial evidence or that the proceedings 
on which the findings were based did not comply with 
essential requirements of law. 

4. The rationale for amending these rules is to reduce 
travel in the winter, to prevent ~parte communications, to 
clarify the role and authority of hearing examiners, to 
improve the efficacy of discovery, and to clarify certain 
aspects of the present rules. 

5. Interested persons may submit their data, views, 
or arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted 
to the Worker's Compensation court, 1422 Cedar-Airport Way, 
Helena, Montana 59601, no later than August 25, 1980. 

- ... 
6. Clarice v. Beck has been designated to preside 

over and conduct the hearing. 

7. The authority of the court to make the proposed 
rules is based on and implements 2-4-201, MCA. 

WILLIAM E. HUNT 
JUDGE 

Certified to the Secretary of State July 

MAR i~otice )lo. 2-2-51 

cf!._c 
~ ' 1980 
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the amendment ) 
of Rule 10.16.801 Establishment) 
of Special Education Program ) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED AHENDMENT 
OF RULE 10.16.801 Establishment 
of Special Education Program 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 16, 1980, the Office of Public Instruction proposes 
to amend rule 10.16.801 Establishment of Special Education Program. 

2. The rule as proposed to be amended provides as follows: 
(1) All handicapped children in Montana are entitled to a free 

appropriate public education provided in the least restrictive setting. 
To the maximum extent appropriate, handicapped children, including children 
in public or private institutions or other care facilities, shall be 
educated with children who are not handicapped. Separate schooling or 
other removal of handicapped children from the regular educational 
environment may occur only when the nature or severity of the handicap 
is such that education in regular classes with the use of supplementary 
aids and services cannot be achieved satisfactorily. 

(2) After September 1, 1977 the board of trustees of every school 
district must provide or establish and maintain a special education 
program for every handicapped person herein defined between the ages of 
six and 18 inclusive. Af~e~-Sep~em~e~-~T-±989T-e~eh-ee~v!eee-ske~~-ee 

prev~aea-rer-eii-kena~eappea-ek~laren-be~een-~ke-egee-ef-~kree-end-~i 
faeb,s-4¥e. 

(3) The board of trustees of any school district may meet its 
obligation to serve handicapped persons by establishing its own special 
education program, by establishing a cooperative special education program. 

(3) The rule is proposed to be amended to conform to House Bill 
624 which makes school district provision of special education programs 
permissive in certain cases and amends 20-1-101, 20-5-101, 20-7-402, 
20-7-411 and 20-7-412. 

(4) Interested parties may submit their data, views or arguments 
concerning the proposed amendments in writing to Shirley Miller, Office 
of Public Instruction, Director of Special Education, Helena, Montana, 
59601 no later than August 14, 1980. 

(5) If a person who is directly affected by the proposed amendment 
wishes to express his data, views and arguments orally or in writing at 
a public hearing, he must make a written request for a hearing and submit 
this request along with any written comments he has to Shirley Hiller, 
Office of Public Instruction, Director of Special Education, Helena, 
Montana, 59601, no later than August 14, 1980. 

(6) If the agency receives request for a public hearing on the 
proposed amendment from either 10% or 25, whichever is less, of the 
persons who are directly affected by the proposed amendment; from the 
Administrative Code Committee of the legislature, from a governmental 
subdivision or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held at a 
later date. Notice of the hearing will be published in the Montana 
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Administrative Register. Ten percent of those persons directly affected 
has been determined to be over a thousand persons based on the number of 
special education personnel and parents of special education children in 
Montana. 

7. The authority of the agency to make the proposed amendment is 
based on section 20-7-402(2), 20-7-403(2)(7)MCA. The implementing 
authority is 20-7-411, 20-7-414 MCA. 

GEOR~IARI ~ SUPER! NT OF BLIC INSTRUCTION 

BY 9· ~~ 
·-- I ----{-7 

Certified to the Secretary of State, July 7, 1980 

MAR Notice No. 10-2-26 11-7/17/80 
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the Amendment ) 
of Rule 10.16.802 Establishment) 
of Individual District Special ) 
Education Program ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT OF 
RULE 10.16.802 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 16, 1980 the Office of Public Instruction proposes 
to amend rule 10.16.802 Establishment of Individual District Special 
Education Program. 

2. The rule is to be amended as follows: 
(l) The board of trustees of every sc~.1_jistrict must _l>I_Ovide o~ 

establish and maintain a special educa~ion~~~~.for every handic~ 
person as herein defined bet~e~..!:!!_e ages .. _ce.f. six and eighteen inclusive. 
The trustees of any district upon obtaining the approval of the Superin
tendent of Public Instruction shall establish and maintain a special 
education program whenever, in the judgement of the trustees and the 
Superintendent of Public Instruction: 

(a) there are sufficient numbers of handicapped children in the 
district to justify the establishment of a program; or 

(b) an individual child requires special education services such 
as home or hospital tutoring, school-to-home telephone communication, 
or other individual services. 

(2) Programs may be established for handicapped children between 
the ages of 0 through five and-elti±dreH-al!;e"-Hl-te-i!5 and ninete<;",;~--·
.!_hrough~_p._t.l..=..~?~, when the Superintendent of Public Instructio~ ~~d 
the trustees have determined that such programs "ill: 

(a) assist a person to achieve levels of competence that will 
enable him/her to participate in the regular instruction of the district 
when he/sheCould not participate without special education; 

(b)---permit the conservation or early acquisition of skills which 
will provide the person with an equal opportunity to participate in 
the regular instruction of the district; or 

(c) provide other demonstrated educational advantages which will 
materially benefit the person. 

(3) Pregr~a-mayhe-eatah!tehed-fer-ltand~~"PP""-pere~n~-hetween 

tlte-agea-of-±~-and-i!±-ine±~ei¥e-when-the-e~pertntendent-of-p~hiie-inetrne

tien-and-the-traeteee-ha¥e-determtned-thae-sneh-pr~grama-wti!-eontribnte 

to-the-edneattena±-<l-e¥e±epment-ef-these-peraena 
(3) Approval and ~!'ration ~.£I.£&!ams---'!.5'.!E-~b_li§]1~e.<!. pursuant __ t() 

subsection (2) do not obligat_e_t_~-~J_a_t_e_ £I"_a__s_ch_l)ol distr_i_et_t_o~nff_e_r 

regula.I__~duca t i~Il__P.rogra~~E--~.~~J-ar~_~ag_':' ___ g~-~ up_ ~n~l__~1,S:') _ -~.P:-~_s i_f}_~_.J_JJ}' 
2rovided ~~-

(4) When an agency which has respon~ihi 1 it~' fo•· ·"' h<1tldiut!)perl 
person over twenty-one but not more th.an twenty-·f lv~~~ in;.·lu~iv~". the 
ag@ncy may contract with the local school district to prnvid~ such 
services. 

3. The rule is proposed to be amt~ndt-;d to 1"<,r:.J ,_,rl:l t._• rhP require-
ments of House Bill 624. 

4. Interested parties may submit their data, views and arguments 
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concerning the proposed amendment in writing to Shirley Miller, Office 
of Public Instruction, Special Education Unit, State Capitol, Helena, 
Montana, 59601, no later than August 14, 1980. 

5. If a person who is directly affected by the proposed amend-
ment wishes to express his data, views and arguments orally or in 
writing at a public hearing, he must make a written request for a hearing 
and submit this request along with any written comments he has to 
Shirley Miller, Office of Public Instruction, Director of Special 
Education, Helena, Montana, 59601, no later than August 14, 1980. 

6. If the agency received a request for a public hearing on the 
proposed amendment from either 10 percent or 25, whichever is less, of 
the persons who are directly affected by the proposed amendment; from 
the Administrative Code Committee of the legislature, from a govern
mental subdivision or agency; or from an association having not less 
than 25 members who will be directly affected will be held at a later 
date. Notice of the hearing will be published in the Montana Adminis
trative Register, ten percent of those persons directly affected has 
been determined to be over a thousand persons based on the number of 
special education personnel and parents of special education children 
in Montana. 

7. The authority of the agency to make the proposed amendment 
is based on section 20-7-402(2), 20-7-403(2)(7)MCA. The implementing 
authority is section 20-7-412, 20-7-411, 20-7-414 MCA. 

GEORGIA RICE 

:~PE~~ 0/t::TRUCTION 

.~,-·~~ 
Certified to the Secretary of State, July 7, 1980. 

MR .~otic~ No. 10-2-27 13-7/17/80 
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of Rule 10.16.2004 (describing) 
preschool programs) ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT OF 
RULE 10.16.2004 (Preschool Programs) 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 16, 1980 the Office of Public Instruction proposes 
to amend rule 10.16.2004 which describes Preschool Programs. 

2. The rule as proposed to be amended provides as follows: 
(1) Educational programs may be developed for preschool handi

capped children age three 0 through five providing the district obtains 
prior written approval fro; the Office of Public Instruction. 

(2) Appro¥ea-preeeeeree-~er-preeehee~-he"e~eeppee-eh~~ere"-ere: 

(a) ~he-sehee±-e~str~e~-~s-~e-s~&m~~-s-±e~~er-~e-~he-9~f~ee-e~ 

Peb~~e-~"street~o"-reqtteet~ng-pePM~ee~e"-ee-eperste-s-pregrem~--~he 

~etter-shoe~e-hr~efty-eeeer~be-ehe-pregrsm,-~aene~f*e~e~e"-preeess-s"et 
er-nember-ef-h~ndiespp~g-ee"e~t~"e-ee-be-tres~ee; 

(b) s-pregrsm-en~e-spp±~est~e"•-Psre-B,-~e-ee-be-eebm~tted-fer 

eseh-prefess*e"st-sesff-member. 
(2) The program must be included in the district's approved budget. 
(3) Preschool programs may be established to: 
(a) assist a person to achieve levels of competence that will 

enable him/her to participate in the regular instruction of the district 
when he/she could not participate without special education; 

(b) permit the conservation or early acquisition of skills which 
will provide the person with an egual opportunity to particip~in the 
regular instruction of the district; or 

(c) ~vide other _demonstrated educational advantages which 
will materially benefit the person. 

(4) Any district operating an approved__lU)ecial education c1a_s_~ 
or program for children under the age of six years will be eligible for 
financial assistance in accordance with 20-7-431 M.C~ and for 
transportation reimbursement under 20-7-442 ~.C.A. 

3. The rule is amended to correspond to House Bill 624 making 
school district provision of special education programs permissive in 
certain cases. 

The old subsections 2(a)(b) are deleted because they do not 
accurately reflect current application procedures. 

The new subsection 2 is identical to old subsection (2)(c). 
The purposes outlined in subsection 3(a)(b)(c) reflect the purposes 

outlined in Bouse Bill 624. 
Subsection (4) discusses financial assistance for permissive 

preschool programs, as provided by 20-7-443 M.C.A. It reflects an 
attempt to gather provisions relating to preschool together in a usabl~ 
form. 

4. Interested parties may subm,it their data, views or arguments 
concerning the proposed amendments in writing to ShirliO'y Miller, Offi<">' 
of Public Instruction, Sp~cial Education Unit, Helena, Montana, 59601, 
no later than August 14, 1980. 
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5. If a person who is directly affected by the proposed amendment 
wishes to express his data, views and arguments orally or in writing at a 
public hearing, he must make a written request for a hearing and submit 
this request along with any written comments he has to Shirley Miller, 
Office of Public Instruction, Director of Special Education, Helena, 
Montana, 59601, no later then August 14, 1980. 

6. If the agency receives a request for a public hearing on the 
proposed amendment from either 10 percent or 25, whlchever is less, of 
the persons who are affected by the proposed amendment; from the Admin
istrative Code Committee of the legislature, from a governmental sub
division or agency; or from an association having not less than 25 
members who will be directly affected will be held at a later date. 
Notice of the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has been deter
mined to be over a thousand persons based on the number of special education 
personnel and parents of special education children in Montana. 

7. The authority of the agency to make the proposed amendment 
is based on section 20-7-402(2), 20-7-403(2)(7)MCA. The implementing 
authority is 20-7-443, 20-7-442, 20-7-412, 20-7-414, 20-7-431 MCA. 

C INSTRUCTION 

Certified to the Secretary of State, July 

---~~~~o/4i 
7, !980 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the amend
ment of Rules 10.57.102, 
10.57.105, 10.57.204, 
10.57.301, 10.57.403, 
10.57.404 and 10.57.405, 
concerning teacher cer
tification and endorsements. 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF RULES 10.57.102, 10.57.105, 
10.57.204, 10.57.301, 10.57.403, 
10.57.404 and 10.57.405 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 16, 1980, the board of public education pro
poses to amend Rules 10.57.102, 10.57.105, 10.57.204, 10.57.301, 
10.57.403, 10.57.404 and 10.57.405, which concern definitions, 
certification of non-citizens, experience verification and 
approved endorsement areas. 

2. The rules proposed to be amended provide as follows: 
10.57.102 DEFINITIONS (l) "Acceptable evidence" means 

official and up-to-date transcripts, written statements of 
appropriate officials and such other data as may be deemed 
necessary by the board of public education and/or the superin
tendent of public instruction. 

(2) "Accredited" refers to approval (accreditation) by a 
national or regional accreditation association that is accep
table to the board of public education. State approval of 
programs leading to certification may also be required. 

(3) "Approved colleges" are those listed in the Education 
Directory, Part 3, Higher Education, published by the u.s. Office 
of Education and/or the Report of Credit Given by Educational 
Institutions published by the American Association of Collegiate 
Registrars and Admissions Officers. 

(4) "Appropriate area(s)" are those subject field(s)--such 
as English, mathematics, science, social studies, etc.--identi
fied by the board of public education. 

(5) "Appropriate level(s)" means elementary, secondary or 
other levels as defined by the board of public education. 

(6) "Appropriate official" means the superintendent of 
public instruction, the dean of the school of education or another 
official designated by them. 

(7) "Approved teacher education program" means a program 
for teacher preparation accredited by a national or regional 
accrediting association and/or recognized by the board of public 
education. 

(8) "Endorsement" means official indication of the level 
and/or the appropriate area in which the certificate holder is 
authorized to teach. 

(9) "Elementary endorsement" of class l, class 2 and class 
5 certificate means the holder is authorized to teach in grades 
kindergarten through nine, except that ninth-grade teachers shall 
have a minumun of 30 quarter (20 semester) credits in all areas 
in which they teach. 
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(10) Issuance of the class 2 certificate at secondary 
level requires a teaching major of at least 45 quarter (30 
semester) credits and a teaching minor of at least 30 quarter 
(20 semester) credits, or at least 60 quarter (40 semester) 
credits in a single field of specialization, provided these 
fields are subjects commonly offered for credit in the high 
school curriculum and provided that the pattern of preparation 
constitutes the approved secondary teaching education program of 
an accredited college or university. At least 24 quarter (16 
semester) credits of professional preparation for teaching, to 
include student teaching, are also required. Within the total 
preparation, emphasis must be placed on student growth and 
development, behavior, reading and writing skills. The student 
teaching experience, if taken at grade levels 7-12, must also 
have an observation period at grade 5 or 6. If the student 
teaching experience is at grade 5 or 6, an observation period 
must be taken at grades 7-12. 

(a) Secondary endorsement of the class 1, 2 or 5 certifi
cate means the holder is authorized to teach in grades 7-12 
until 1983. After that time, secondary programs will cover 
5-12. Secondary endorsement is accompanied by endorsement as to 
the appropriate area(s) in which the holder is authorized to 
teach. 

(11) "Teacher education" means a curriculum recognizing 
a desirable preparation of academic and professional courses and 
should not be construed only as a degree in education. 

(12) "Year of study" means an academic year, or the equiv
alent, comparable to at least 45 quarter (30 semester) hours of 
graduate or undergraduate credit. 

(13) "Year of validity" means the full year of a teaching 
certificate. All certificates are validated July 1 through 
June 30. 

(14) One semester credit is equivalent to one and one
half quarter credits; one quarter credit is equivalent to two
thirds semester credit. 

(15) "Teacher" means any person, except a district super
intendent, who holds a valid Montana teacher certificate that 
has been issued by the superintendent of public instruction 
under the provisions of section 20-1-101 MCA, and the policies 
of the board of public education, and who is employable by a 
district as a member of its instructional, supervisory or admin
istrative staff. 

(16) "Year of teaching experience" means employment during 
a school year by an educational institution as a member of the 
instructional staff. Experience will be considered on an indi
vidual basis by the appropriate official. 

(17) "Year of administrative experience" means employment 
during a school year by an educational institution as a member 
of the supervisory or administrative staff. 

(18) "Equivalency" means an experience that strengthens 
the ability of a person to teach or to administer, which may 
be substituted for traditional academic work or teaching exeri
ence. 
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(19) A certificate is considered lapsed if: 
(a) the holder has not earned the required number of 

renewal credits or the equivalent during the term of the cer
tificate (credits earned during summer school immediately 
following the expiration date of a certificate also will be 
considered for renewal); 

(b) the experience requirement has not been met; or 
applied for renewal by June 30 following the year of expiration. 

(20) Approved Specialist Program: "Approved specialist 
progr~means ~program for ~ preparatLo~ ~ specLalLsts 
accredited ~ ~ national or relLonal acc:edLtLng assocLatLon or 
recognLzed £l the board of oub ic educatLon. In addLtLon, state 
approval of programs leading to this certLfLcate ~ ~ be 
reluired.~(Persons authorized to apply for the specialLst cer
ti icate: school psychologLsts.) 

10.57.105 CERTIFICATION OF NON-CITIZENS (1) Request for 
ifii~ial certification: A board of trustees requesting certifi
cation for a non-citizen candidate must verify its intent to 
employ the candidate. ~h@ eaRdiaa~e MHS~ e~fierwis@ ~Ha±ify fe~ 
eii~ibili~y e~ ~he a~p~e~~ia~e ee~~i~iea~e. Class 5 provisional 
certification ~ be issued provided the candidate Is otherwise 
qualified for a Montana certificate exce~t for citizenship. 

(2) €~@6i~ ~e~H~~@M@R~e £e~ ~ee@~~~fiea~ieR ef ReR-@i~i~@RS 
helaifi~ elase 5 e@~~ifiea~ieR shall be ~he a~~~eMiMa~e @~Hi¥ai@fi~ 
ef ~eftewai ~e~Hi~eMefi~s fe~ ~h@ eiaes ef e@~~±£iea~e fe~ wAieA 
~fie eaR6±6a~@ is aeaaeM±eally eli9ible, as fellews: 

(2) Credit requirements and limitations: 
(a) €lass l ±e¥el - fie ~eRewal e~@d~~ ~e~Hi~ea; 
(a) Specific credit requirements: Credit requirements for 

recertification of non-citLzens holding class ~ provisional ~er
tification shall be the same as renewal or reinstatement require
ments for regular certification. 

(b) €lase ~ l@¥el - 3 ~Ha~~e~ e~eai~s eaeh ~we yea~st 
(b) Limitations: A maximum of five (5) years of class 5 

certification LS allowed-under State Board-of Public~ducatTon 
pol1cies. Candidates who have held class ~-prOVISIOnal certifi
catLon for five (5) years ana-have n~come UnLted States 
CI"ETZenswi 11 notbe eligible for fi:irtherMOri tanacertiiiCa tion 
until such tLme-as thel are granted CLtLzenshLp. 
~~-~~e±ass ;-±e¥e ==-as s~ee~f~ea ~fi ~he ~iaR ef ~~efes
s±efia± ±n~efi~ - H~ ~e ±6 ~Ha~~e~ e~eai~s eaefi ~we yea~s. 

t3r eand±da~es whe, en ~he eM~±~a~iefi aa~e ef ~fie elase ~ 
eert±f±eates, ha~e net beeeMe en±ted s~ates eit±~eRs will Re~ 
be er±~±bre fer f~rther Mentana ee~t±f±eat±efi Hfitii sHeh tiffie 
as they are 9~anted c±t±~efish~~. 

(3) Class 5 provision (specialist) certificate: A one 
(1) year class ~-provLs~onal (specialist) certLfLcate ~ be 
ISS~~ to an applicant qualified for class ~ certification except 
for u.s. citizenship. No more than four JJ.l renewals of the 
class 2 will be granted. If coursework is needed in addition to 
citizensh~ to gualify for ~ class ~ that coursework must be 
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completed before the first class .2_ renewal can be 
Subsequent renewals will be for cit~zenship only. 
~ the necessary coursework and citizenship, the 
~ for the class §. certificate. --

processed. 
Upon attain
applicant~ 

10.57.204 EXPERIENCE VERIFICATION (1) The determination 
of educational experience appropriate to renew any certificates 
will be made by the superintendent of public instruction. 

(a) At least 100 days of substitute teaching experience is 
required to constitute the equivalent of successful teaching 
experience in the five-year period preceding the expiration of 
a current Montana certificate. 

(2) Persons employed in educational positions involved in 
instruction with agencies under the jurisdiction of the state 
may submit the experience gained in these positions to meet 
the verification of experience requirement for renewal of 
teaching or administrative certificates they hold. Other stipu
lated requirements must be met. 

(3) Incumbency in the office of county superintendent will 
be sufficient to serve as the required verification of experi
ence for renewal of teaching or administrative certificates 
held by the county superintendent. Other stipulated require
ments must be met. 

(4) When teaching experience is required for a new cer
tificate applicant, the majority of the experience required must 
be obtained in a school organization consistent with Montana's 
K-12 pattern. 

(5) When exoerience is required for a new certificate 
applicant, experi~nce gained prior to certificate eligibility 
is not considered. 

i£l Experience gained as ~ certified specialist ~ be 
considered for renewal of a teaching or administrator's cer
tificate. EXPerience gained as ~ certified teacher or adminis
trator ~ not be considered for renewal of a specialist certi!~
cate. 

10.57.301 ENDORSEMENT INFORMATION *it ~he e~iy e~de~~e
me~~e e~ Me~~a~e ~eaeh±~~ ee~~~¥iee~ee a~e ~he$e a~~~eved by ~he 
bee~d ef ~~biie ed~ee~±e~. A ma;er er a mi~er er ~he eq~±vaie~~ 
±~ ~he e~dereeme~~ area ~s ~eq~~red. (1) Board of Public Educa
tion Approval: The only endorsements· on Montana teach~ or 
~cialist certificates are those approved ~ the board of 
public education. "' maj'?r or ~ minor or the equivalent in the 
endorsement area is regu~red. 

(2) Certificates are endorsed by the superintendent of 
public instruction for the appropriate level(s) and area(s) of 
preparation based on the college program completed. 

(3) Appropriate teaching areas acceptable for certificate 
endorsement include: social science, history, economics, soci
ology, geography, political science, economics-sociology, history
political science, English, speech-communication, dramatics, 
journalism, elementary education, library (K-12), speech-drama, 
French, Spanish, German, Russian, Latin, mathematics, science, 
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physical science, reading {K-12), physics, chemistry, biology, 
earth science, agriculture, industrial arts, home economics, 
distributive education, trade and industry, business education, 
business education with shorthand, music {K-12), art {K-12), 
physical education and health {K-12), health, guidance and 
counseling {K-12), special education (K-12), psychology. 

lil Appropriate administrative areas acceptable for cer
tificate endorsement include: elementary principal, secondary 
principal, superintendent and supervisor. 

{5) Appropriate specialist area acceptable for certifi
cate endorsement is school psychologist 

~4* {6) Both elementary and secondary training are required 
for a K-l~ndorsement in any approved endorsement area. After 
August 31, 1979, no endorsements other than K-12 will be ini
tially given in library, special education, guidance and counsel
ing, art, music, and health and physical education. 

~§* {7) Guidance endorsement is granted on the class 1, 
class 2, or-class 5 teaching certificates for applicants who 
have completed approved programs in these areas. Such programs 
must include at least 30 quarter {20 semester) credits; the 
recommendation of the appropriate official is required. 

~6t {8) Special eucation endorsement is granted on the 
class l, class 2, or class 5 teaching certificates for applicants 
who have completed approved programs in these areas. Such pro
grams must include at least 30 quarter {20 semester) credits; 
the recommendation of the appropriate official is required. 

10.57.403 CLASS 3 ADMINISTRATIVE CERTIFICATE (1) Term: 
5 years renewable. 

{2) Basic education: Master's degree in administration 
or a related instructional field. 

{3) Experience: 3 years teaching or the equivalent. 
{4) Renewal: Verification of one year of successful exper

ience or the equivalent in the area of endorsement. 
(5) Reinstatement: 6 quarter (4 semester) credits or one

year experience or the equivalent earned within the 5-year period 
preceding application. (See guidelines for reinstatement of 
certificates allowed to lapse 15 years or more.) 

(6) Superintendent endorsement: Eligibility for the class 
1 or class 2 teaching certificate; and at least 24 graduate 
quarter (16 semester) credits or the equivalent in education, 
including the following: 

(a) at least 12 graduate quarter (8 semester) credits, or 
the equivalent, in elementary education if the applicant does not 
qualify for elementary endorsement on the class l or class 2 
teaching certificate; or, at least 12 graduc.te quarter. (8 semes;
ter) credits, or the equivalent, .in secondary education if the 
applicant does not qualify for seconddr) ~ndorsement on the 
class 1 or class 2 teaching certificat-e'; ;:wd, · 

(b) one or more graduate courses, ,_,,, the cqnivalt>nt, in 
each of the following: school finance, gener&l school . .,J,:,ini- · 
stration, school curriculum, and school supervision; and, 
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(c) a course in guidance or counseling, or the equiva
lent. 

(7) Elementary principal endorsement: Eligibility for 
the class 1 or class 2 teaching certificate with elementary 
endorsement; and, at least 15 quarter (10 semester) credits, 
or the equivalent, in education, including the following: 

(a) at least 8 graduate quarter (6 semester) credits, 
or the equivalent in elementary education; and, 

(b) one or more graduate co"' .~es, or the equivalent, in 
general school administration and elementary school administra
tion; and, 

(c) at least one graduate course, or the equivalent, in 
elementary school curriculum or school supervision; and, 

(d) a course in guidance or counseling, or the equivalent. 
(8) Secondary principal endorsement: Eligibility for the 

class l or class 2 teaching certificate with secondary endorse
ment; and at least 15 quarter (10 semester) credits, or the 
equivalent in education, including the following: 

(a) at least 8 graduate quarter (6 semester) credits, or 
the equivalent in secondary education; and, 

(b) one or more graduate courses, or the equivalent, in 
general school administration and secondary school administra
tion; and, 

(c) at least one graduate course, or the equivalent, in 
secondary school curriculum or school supervision; and, 

(d) a course in guidance or counseling, or the equivalent. 
(9) Supervisor endorsement: This administrative endorse

ment is issued in specific fields such as math, music, special 
education, and guidance and counseling, or in general areas such 
as elementary education, secondary education and curriculum 
development. This endorsement may be issued to applicants who 
submit acceptable evidence of successful completion, at an 
accredited institution of higher learnino, or a master's degree 
or !h§' ~quivalent in the special area to be endorsed or in the 
appropriate professional programs for the general area endorse
ment. The applicants must meet eligibility requirements for a 
class 1 or class 2 teaching certificate endorsed in the field 
of specialization. The professional training required for this 
endorsement must include 15 graduate quarter (10 semester) cred
its in supervision, curriculum and methods in the fields to be 
endorsed. The recommendation of the appropriate official(s) is 
required. 

10.57.404 CLASS 4 VOCATIONAL CERTIFICATE (1) Unless the 
teacher·is certified with class 1, 2, or 5 specifically en
dorsed for vocational subjects, a class 4 is required for all 
vocational teachers who teach subjects for which high school 
credit is given, and who teach i,n post-high schools, vocational
technical schools, community colleges, or junior colleges where 
state certification of the teacher is a requirement for federal 
or state reimbursement of programs. 

(2) The three types of class 4 certification are as 
follows: 
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(a) Class 4A 
(i) Eligibility for the class 4B certificate as specified 

below, and 
(ii) bachelor's degree. 
(iii) This certificate is issued for five years and is 

renewable on completion of one year of successful teaching 
experience in the ar£a of endorsement during the five-year 
period plus the pres£,ntation of acceptable evidence of comple
tion of six additional quarter credits in professional course 
work, or in technical study, or the equivalent in industrial 
experience as determin~d in consultation with the teacher's 
supervisor and/or the superintendent of public instruction. 

(iv) Upon obtainment of the master's degree, this certi
ficate is renewable on completion of one year of successful 
teaching experience in the area of endorsement. 

(b) Class 4B 
(i) High school graduate or GED certificate 
(ii) A teacher or secondary and postsecondary trade indus

trial education, technical education, and health occupations 
shall have had at least 10,000 hours (5 years) or work exper
ience or apprenticeship training equal to 10,000 hours in the 
occupation or combination of occupations related to the specific 
field in which they are to teach. A teacher of other occupations 
requires a minimum of 2,000 hours of experience. 

(iii) The following criteria will be considered in evalu
ating occupational work experience for trade and industrial 
education, technical education, and health occupations: 

(aa) Each period of work experience must be ten weeks or 
more of continuous employment with an employer. 

(ab) Experience and teaching experience gained while in 
the military will be evaluated on an individual basis. 

(ac) Applicants may be certified with less than the mini
mum work experience upon satisfactory completion of an approved 
occupational competency test. 

(ad) The applicant must meet state or local licensing 
standards when required in the occupations in which he or she 
seeks certification. 

(ae) Graduates of approved 2-year vocational-technical 
programs may receive 4,000 hours (2 years) credit toward the 
experience requirement. 

(iv) A teacher whose work experience varies from the 
requirements cited above may be approved by the office of the 
superintendent of public instruction. A report of these dis
positions will be made to the board of public education. 

(v) A program of college work or the equivalent in-
cluding the following: 

(aa) 15 quarter (10 semester) credits of college work in 
general background courses distributed in at least three of the 
following fields, selected by the student to strengthen special
ized vocational areas: English, social studies, humanities, 
science, mathematics. 

(ab) Completion of the following courses or their equiva
lent: principles and/or philosophy of vocational-technical 
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education, e~ ;e~ a~a~ya~a, curriculum construction in voca
tional-technic~l, educ:_at:i,_on ':?!. :i..s>£analyili, instructional-
materials and devices in vocational-technical education, 
teaching methods--vocational-technical subjects, vocational
technical organization and management, vocational guidance. 

(ac) 10 credits or a minimum of 150 clock hours ·Jf 
student teaching. Two years successful teaching e:<pP.rience 
on a class 4C (temporary) certificate may be substituted for 
the student teaching requirement. --

(vi) This certificate is issued for five years and is 
renewable on completion of one year of successful teachinq 
experience in the area of endorsement during the five-year 
period plus the presentation of acceptable evidence of comple
tion of six additional quarter credits in professional course 
work, or in technical study, or the equivalent in industrial 
experience as determined in consultation with the teacher's 
supervisor and/or the superintendent of public instruction. 

(c) Class 4C 
(i) High school graduate or GED certificate 
(ii) Experience as required for the class 4B 
(iii) Issuance of the class 4C (temporary) certificate 

is dependent upon the applicant's signing a plan of professional 
intent leading to a class 4B certificate. 

(iv) The class 4C (temporary) certificate is issued for 
five years and is not renewable. 

10.57.405 CLASS 5 PROVISIONAL CERTIFICATE (1) Term: 
5 years - not renewable. Exception:_ Th~ specialist certi fi
cate will be a one-~ar, non-renewable certificate exc~ for 
ciil~ensh:i,_E-reqiiirement provis1.0n which-wi 1 CEe-gran te(l ()~ the 
.!.'ive-year, non-~ewable basis. 

(2) Basic education: Bachelor's degree. 
(3) A class 5 provisional certificate may be issued to 

applicants who have major preparation toward regular certifi
cation, but have minor discrepancies such as program deficien
cies, lack of recent credits, or u.s. citizenship. It also may 
be approved for individuals in programs authorized by the 
superintendent of public instruction. 

(4) Issuance of the class 5 certificate usually depends 
on the written recommendation of the appropriate official(s) of 
an approved institution with whom the applicant has outlined a 
plan of professional intent which commits the applicant to a 
program leading to regular certification. 

(5) The recipient of a class 5 provisional certificate 
must ~ working on a planned program leading to the class 1, 
2 or 3 certificate. on completion of the necessary credits, 
or the equivalent, the holder may apply for regular certifica
tion. 

(6) Provisional elementary endorsement: Elementary 
endorsement is granted to applicants who submit acceptable evi
dence of a partially completed elementary education program, or 
a completed non-approved program, provided the following minimum 
requirements have been met: 
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(a) bachelor's degree; and, 
(b) a minimum of 90 quarter (60 semester) credits of 

academic preparatin in acceptable balance, in language arts 
and literature, history, government and related social science, 
mathematics, and any two of the following: art, music, foreign 
languages, speech, dramatics, library science, or health; and, 

(c) professional preparation to include: human growth 
and development, the teaching of reading and/or language arts, 
social studies and arithmetic, and student teaching or appropri
ate intern experiences. 

(7) Provisional secondary endorsement: Secondary endorse-
ment is granted to applicants who submit acceptable evidence of 
a partially completed secondary education program, or a completed 
non-approved secondary education program, provided the following 
minimum requirements have been met: 

(a} bachelor's.degree; and, 
(b) major preparation (at least 45 quarter or 30 semester 

credits) in an area commonly offered in the high school programs 
in Montana and approved by the board of public education for 
endorsement; and, 

(c) 8 quarter (6 semester) credits in a planned program 
of professional teacher education, and admission to the secon
dary teacher education program of an accredited college or 
university. 

(8) Administrative endorsement: Class 5 certification 
with a plan of professional intent leading to class 3 (admini
strative) certification may be issued to applicants who within 
the last five years have been fully eligible for administrative 
certification endorsed in one of the general areas (elementary 
principal, secondary principal, superintendent or supervisor) 
but who may not meet course requirements for other general 
areas. In addition, the class 5 certificate may be approved for 
individuals in programs that have been authorized by the super
intendent of public instruction. All administrators' certifi
cates are based on a minimum of a master's degree in administra
tion or related instructional field with state specified course 
work. 

(9) A person with a class 5 certificate, on completion 
of the necessary credits or the equivalent, may apply for class 
1, 2 or 3 certification. 

(10) Two-year renewable class 5 certificates issued prior 
to September 1, 1978, will be renewed on fulfillment of require
ments in force at the time of original issue. 

3. These rules are proposed for amendment to provide a 
definition for the specialist programs, (Rule 10.57.102); clar
ify provisional certification of non-citizens and provide pro
visional certification for specialists (Rule 10.57.105); pro
vide for specialist experience toward certificate renewal (Rule 
10.57.204); specify administrative and specialist areas for 
certificate endorsement (Rule 10.57.301); and correct minor 
omissions in the original rules (Rules 10.57.403, 10.57.404 and 
10.57. 405). 
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4. Interested parties may submit their data, views or 
arguments concerning the proposed amendmer.t3 in writing to 
Chairman Marjorie W. King, Board of Public Education, 33 South 
Last Chance Gt>lrh, Helena, Montana 59601, at any time prior 
to . . ' 

·;,r." '"'r'r ·a· 'pe'rso~· who is directly affected by the proposed 
amendmentswishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Chairman Marjorie W. King, Board 
of Public Education, 33 South Last Chance Gulch, Helena, Montana 
59601, no later than -~•· 1 , 1 ::-,L ..L'~, .1..1 •• J. 

6. If the agency rece~ves requests for a public hearing on 
the proposed amendment from more than 10 percent or 25 or more 
persons who are directly affected by the proposed amendments, or 
from the Administrative Code Committee of the legislature, a 
hearing will be held at a later date. Notice of hearing will be 
published i.n the Montana Administrative Register. Ten percent of 
those p€rsons directly affected has been determined to be 135 
persons, based on approximatley 1,350 active administrative 
certificates in Montana. 

7. The authority of the agency to make the proposed amend
ments is based on Sections 20-2-121, 20-4-102; H1P, Sections 
20-4-103, 20-J-105, 20-4-106 and 20-4-108, MCA. 

:-lAH :~o~~ce .lo. 10-1-22 
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MARJORIE W. KING, CHAI~J(I 
BOARD OF PUBLIC EDUCATION 

BY: , , < I 
Assi,tant to the Board 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of Rules 10.57.601, 10.57.602,) 
10.57.603 and 10.57.604, re- ) 
garding suspension and revoca-) 
tion of teacher certificates. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF RULES 10.57.601, 10.57.602, 
10.57.603 and 10.57.604. 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 16, 1980 the board of public education pro
poses to amend Rules 10.57.601, 10.57.602, 10.57.603 and 
10.57.604, procedures to Guide the Hearing Requests for Revo
cation or Suspension of Teacher Certification. 

2. The proposed a~endment provides for adding the words 
or specialist after each reference to "teacher" in Sub-Chapter 
6 of ARM found on Pages 10-846 through 10-848, as follows: 

10.57.601 PRELIMINARY ACTION (1) Requests to suspend or 
revoke a teacher or spec~al~st certificate shall be brought 
before the board of public education by only: 

(a) an official action of the board of trustees of a local 
district for any teacher or specialist currently employed by 
that district or under contract or otherwise employed by that 
district at any time during the twelve months prior to the 
receipt by the board of public education of the suspension or 
revocation request; or 

(b) the superintendent of public instruction for any other 
teacher or specialist. 

(2) Upon receipt of such request, the board of public edu
cation shall implement an investigation to determine whether or 
not a substantial reason for suspension or revocation of the 
teacher or specialist certificate exists. This investigation 
shall include notifying the affected teacher or specialist of 
the charges against him and allowing him ten days to respond to 
those charges. 

10.57.602 NOTICE AND OPPORTUNITY FOR HEARING UPON DETER
MINATION THAT SUBSTANTIAL REASON EXISTS TO SUSPEND OR REVOKE 
TEACHER OR SPECIALIST CERTIFICATE (1) On the basis of the pre
l~m~nary 1nvestigation, the board of public education shall 
determine whether or not a substantial reason exists to suspend 
or revoke the teacher or specialist certificate. 

(a) If the board determines that no substantial reason 
exists to suspend or revoke the teacher or specialist certifi
cate, the matter is ended. 

(b) If the board determines that there is substantial 
reason to suspend or revoke the teacher or specialist certificate, 
the board shall provide notice of the pending action to the teacher 
or specialist and of the opportunity for the teacher or specialist 
to contest t~e pendinq action. Such notice shall include: 

(i) a statement of the time, place and nature of the 
hearing; 
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(ii) a statement of the legal authority and jurisdiction 
under which the hearing is to be held; 

(iii) a reference to the particular sections of the statutes 
and rules involved; 

(iv) a statement of the matters asserted; 
(v) a designation of who will hear the allegation; 
(vi) a provision advising parties of their right to be 

represented by counsel at the hearing. 
(2) If the teacher does not notify the board of the 

teacher's ~specialist's intention to contest pending action with
in 20 days of the service of notice, the board will suspend or 
revoke the teacher or specialist certificate at its next meeting. 

(3) If the teacher or specialist does notify the board 
within 20 days of service of notice of the teacher's or special
ist's intention to contest pending action, the matter will pro
ceed to hearing. 

10.57.603 HEARING IF TEACHER OR SPECIALIST INTENDS TO CON
TEST PENDING ACTION (1) The board shall select one of the fol-
1ow1ng methods for providing a hearing: 

(a) a hearing before the board of public education at a 
special or regular meeting of the board; 

(b) a hearing before board member(s) who will report to 
the board proposed findings of fact, proposed conclusions of law 
and a proposed order; or 

(c) a hearing before a hearing examiner appointed by the 
board of public education who will report to the board proposed 
findings of fact, proposed conclusions of law and a proposed 
order. 

(2) At the time and place set in the notice to the teacher 
or specialist, the chairperson of the board of public education 
or designated board member(s) or an appointed hearing examiner 
shall conduct the hearing in accordance with Rules 9 through 21 
of the Attorney General's model rules for hearing contested 
cases, as found in the Administrative Rules of Montana, Volume 
I, Part I, Chapter 6 (3-24-78). 

10.57.604 AFTER HEARING BY MEMBER OF BOARD/HEARING EXAM
INER/BOARD OF PUBLIC EDUCATION (1) After hearing by the board 
of public educat1on, the board adopts findings of fact, conclu
sions of law and an order either suspending or revoking the 
teacher or specialist certificate or not suspending or revoking 
the teacher or specialist certificate. These are entered on the 
minutes of the board of public education and sent to the party 
adversely affected. When a certificate is suspended or revoked, 
the superintendent of public instruction shall notify certifying 
agencies in each of the other states. 

3. The rules are proposed to be amended in order to extend 
rule coverage to specialist certificates as provided in Section 
20-4-102, MCA. 
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4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Chairman Marjorie W. King, Board of Public Education, 33 South 
Last Chance Gulch, Helena, Montana 59601, at any time prior 

to .\l.Lqust. 14, 1980. . . 
~. If a person who lS dlrectly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written co~ents he has to Chairman Marjorie W. Kin0, Board 
of Public Education, 33 South Last Chance Gulch, Helena, Montana 
59601, no later than Aucust. .ld, 1980. . . 

6. If the agency tece1ves reauests for a publ1c hear1ng on 
the proposed amendments from more than 10 percent or 25 or more 
persons who are directly affected by the proposed amendments, or 
fro~ the Administrative Code committee of the legislature, a 
hearing will be held at a later date. Notice of hearing will be 
published in the Montana Administrative Pegister. Ten percent 
of those persons directly affected has been determined to be 
31 persons b~sed on 311 persons who oresently have valid approval 
as school nsvcholoqists in Montana. 

7. The authority of the agency to make the proposed amend
ments is based on Section 20-4-102; IMP, Section 20-4-110, MCA. 
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BEFORE THE BOARD OF PUBLIC EDU~AT10N 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of Rule 10.57.501 regarding ) 
certification of school psych-) 
ologists. l 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULE 10.57.501, Certification 
of School Psychologists. 

TO: All Interested Persons. 

1. On August 11, 1980 at 1:30 p.m., a public hearing will 
be held in the Regent's Conference Room, 33 South Last Chance 
Gulch, Helena, Montana, to consider the amendment of Rule 
10.57.501 relating to the Class 6 Specialist Certification for 
school psychologists. 

2. The rule as proposed to be amended provides as follows: 
10.57.501 SCHOOL PSYCHOLOGISTS, SOCIAL WORKERS, NURSES 

AND SPEECH AND HEARillG THERAPISTS (1) Professionals such as 
school psychologists, .. social workers, nurses and speeech and 
hearing therapists who are teaching in a classroom must have a 
teaching certificate appropriate for the level(s) and area(s) 
taught. 

(2) Speech and hearing therapists engaged in school ser
vices in the public schools of Montana who issue grades or 
credits in the pupil's school program must be certified under 
the regularly established teacher certification requirements in 
addition to the certification requirements of the American 
Speech and Hearing Association. For related school services 
which do not involve credits or promotion, the superintendent 
of public instruction will recognize speech and hearing thera
pists licensed by the American Speech and Hearing Association on 
the basis of professional association standards on file in the 
office of the superintendent of public instruction. 

1ll_ School E§Y~'f)<~.hJgists. ~ professional serving as ~ 
school psychologist in IJl.E'. public schools must be certified with 
9. specialist certifi<;:_ig_q. 

111 Class £ (specialist) certificate. School psychologist~. 
~ Term: 2 years, renewable 
.i.Ql_ Basic education. Master's degree or fifth year~

gram in school psychology or equivalent related ~ to include 
the following minimums. 

lil Must have lQ quarter credits in general education/ 
~ology (graduate or undergraduate) training to include: 

_@_& guidance 
~ human growth and development 
~ general psychology 
~ educational psychology 
i£gl learning theory 
liil Educational program. The following specific courses 

are required ~ undergraduate or graduate: 
~ exceptional children (must include special education) 
~ curriculum development 
(ac) diagnosis and remediation of reading 
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(ad) educational evaluation 
(iii) PsychologLcal methods and techniques. The following 

are specific minimum requirements: 
(aa) individual intelligence testing - graduate 
(ab) ~ intelligence and achLevement testLng - graduate 
~ personality assessment - araduate 
iadL interviewing and counseling - graduate 
~ behavior modification - graduate 
iaLL ~ psychology practicum/internship (~ mLnLmum of 

~quarter hours of graduate credit or appropriate waiver) 
~ administration, ~ and function of school psychol-

Q!ll'.-
lQL Renewal. Verification QL ~ ~ of successful 

specialist experience or the equivalent, plus presentation of 
acceptable evidence of ~ additional graduate quarter credits of 
academic or equivalent inservice coursework. 

(d) Reinstatement and recent traininl. For reinstatement 
of lapsed certificates or Inrtrar-certificat on for applicants 
with training more than 5 but less than 15 years old, a Class 6 
certificate cannot be issued until the required number~of grad~ 
uate credits are presented. Credits presented must have been 
earned within the five-year period preceding the date of ~
ca.t..i..on. on the basis of li guarter credits for the first 2_ years 
~ ~ guarter credits fQ£ ~ additional ~ ~ ~ 
certification Q£ original training. (Specific courses !ll2Y. ~ 
required for initial certification.) ~applicant !!12Y.• however, 
practice under ~ ~ ~ provisional (specialist) certificate for 
Q.!l.e. ill_ ~ \illi.k_ completing the_ credit deficiency. For provi
sional certification ~ ~ QL ~ outlining ~ specific 
courses required ~ ha submitted tQ teacher certification in 
~ ~ Q_f_ ~ instruction. Tha P-lall Q_f_ int.en.t_, -"l. p_g_d;_ of 
:the. application fum lffiiJ:;h may_ be. obtained fl.:.Qm :the. ~ oL 
~instruction, ~be.~~ the. applicant. :the. college 
certification official whare :the. coursework ~ be. completed iii_ 
applicable) ~ ~ representative oL :the. employing ~ district. 
a ~ 5. U;_ i.s..s.J.I.e.d fo..l.: on.e. .Ll.L ~ arul.. U;_ llQ.t_ renewable e.xc.ep_t_ 
fQL citizenship. ~-citizen applicants ~contact the. 
Q..f..f.iQ.e. oL p_ub_li_c_ instruction fo..l.: policies ~ procedures l 

ieL Renewal ~ reinstatement credits ~ supPlement, 
strengthen~~ :t.h.e. specialist preparation~~~~ 
graduate credit. 

L5.L Psychologists whQ ~ heen approved fo..l.: funding~ 
:t.h.e. ~l. education uni..t. Q.f_ the. ~ Q_f_ ~ instruction 
~ December 31, ~. and ~ had ~ ~ half-time employment 
~ g_ 5..Qhool_ Y-e..<U:. between September 1.. l9.1..5.._ allil ~ ,ll_, litl, = continue t.o. lie..l:Ya .a.a ~ ~ psy chol ogi s t Y.llt.i.l_ UM, 10'lliill 
~~~certified~~~~ cartificate. 

1[1 Psychologists ~ ~ ~ approved ~ funding ~ 
the special education YULl of the office Qf QQbli~ instruction Qy 
December lL, 19BO, and have Practiced continuously in Montana 
since September 1, 1975, under the Montana special education 
rules and regulations ~ receive Class ~certification without 
additional training, upon application, commencing January l, 198~-
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~ people who have received their certification under this 
prov~sion must obtain credits for certificate renewal ~n their 
areas of deficiency. 

3. The rules are proposed to be amended to provide require
ments for the issuance of specialist certificates for school 
psychologists. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Chairman 
Marjorie W. King, Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59601, no later than August 14. 
1980. 

5. Harriett Meloy, 33 South Last Chance Gulch, a member 
of the Board of Public Education, has been designated to pre
side over and conduct the hearing. 

6. The authority of the agency to make the proposed amend
ment is based on Sections 20-2-121 1 IMP, Sections 20-4-102, 
20-4-103 and 20-4-106, MCA. 

t4AR Not1.ce No. 10-3-24 

MARJORIE 
BOARD OF 

BY: 
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STATE OF HONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF COSMETOLOGISTS 

IN THE HATTER of the Proposed 
Amendment of ARH 40.12.814 
concerning fees. 

TO; All Interested Persons: 

NOTICE OF PROPOSED AHENDMENT OF 
ARM 40.12.814 FEES, GENERAL 
INITIAL AND ANNUAL RENEWAL FEES 

NO PUBLIC HEARING CONTE}WLATED 

1. On August 16, 1980, the Board of Cosmetologists proposes 
to amend ARM 40.12.814 concerning fees. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"40.12.814 FEES, GENERAL INITIAL I>,NB-ANNI:!Af> RENEWAL 
AND LATE RENEWAL FEES (1) Fees - General: 

(a) Student registration fee shall be $3.50. 
(b) Temporary license fee shall be $4.00. 
(c) Applicant for examination to practice shall pay 

$20.00 plus $6.00 operator license fee. 
(d) Applicant for examination to teach shall pay 

$30.00 plus $10 instructor license fee. 
(e) Applicant for itinerant license shall pay $50.00 

plus $10.00 manager-operator license fee. 
(f) Applicant for reciprocal license shall pay $50.00 

plus $6.00 operator license fee. 
(g) Duplicate license fee shall be $4.00. 
(2) A~~~a± Renewal Fees. 
(a) All cosmetology licenses are to be renewed on or 

before December 31st of each year except the manager 
operator license which shall be subject to a 2 year 
renewal. 
~(~perator license fee shall be $6.00. 

(c) t-!anager operator license fee shall be $Hh·ee 
$20.00 for a 2-year renewal and must be renewed on or 
before December 31st. 

(i) New applicants for a manager operator license must 
~Y-!9r a 2 year license, however, the renewal must be 
made on December 31st of the second year following the 
original date of issue. 

(d) Cosmetology salon license fee shall be $10.00. 
(e) Instructor license fee shall be $10.00. 
(f) Cosmetology school license fee shall be $50.00. 
(g) Advanced training license fee shall be $50.00. 
(h) Teacher-training license fee shall be $50.00. 
(3) Late renewals: 
(~~) A fee of $10.00 for each year shall be levied 

for late renewal of all licenses, in addition to the 
license fee. 

(b) A fee of $20.00 shall be levied for late renewal 
of manager operator licenses for each 2 year period of 
n<?n-renewal, in addition to the license fee. " 

13-7/17/80 MAR Notice ~lo, 40-12-13 



3. The board is proposing the amendment to implement sec
tion 37-31-322 (1) MCA to allow a 2-year license to be issued 
to manager operators and to clarify the late renewal fees. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Cosmetologists, Lalonde Building, Helena, Montana 59601 
no later than August 14, 1980. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Cosmetologists, Lalonde Building, 
Helena, Montana 59601 no later than August 14, 1980. 

6. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the legis
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected by 
the proposed amendment has been determined to be 5. 

7. The authority of the board to make the proposed amend
ment is based on section 37-31-203 MCA and implements section 
37-31-322 MCA. 

BOARD OF COSMETOLOGISTS 
JUNE BAKER, PRESIDENT 

Certified to the Secretary of State, July 8, 1980. 

MAR Not1ce No. 40-12-33 13-7/17/80 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the adop
tion of Rule 4.12.1806 

NOTICE OF PROPOSED AMENDMENTS 
OF 4. 12. 18 06 

TO: All interested persons 

1. On April 24, 1980, the Montana Department of Agriculture 
published notice of a proposed amendment to rule 4.12.1806, 
concerning Inspection of All Fruits, Vegetables--Collection of 
Fees at page 1196 of the 1980 MAR, issue number 4. 

2. The agency has amended the rule with the following 
changes: 

RULE 4.12.1806 INSPECTION OF ALL FRUITS, VEGETABLES--
COLLECTION OF FEES (l) All fruits and/or vegetables (with ex
ception of cherries, potatoes, and watermelons) - ~* 2.5¢ per 
unit up to a maximum fee charge of ~~5,99 $20.00. ----

Potatoes: Fresh shipments or lots, seed or tablestock 
(shipping point) 3¢ per cwt up to a maximum 
of $45.00. 

Cherries: 

Watermelon: 

Fresh shipments~* 2.5¢ per package or lug 
up to a maximum of ~~5;99 $30.00. 

3~ 3.5¢ per hundred weight up to a maximum 
fee-or-$~5.99 $20.00. 

Additional inspection fee charges include: 
Potato Tags - Minimum 3¢/tag (commercial or tablestock). 

Phytosanitary Certificate - Minimum of $~,59 $3.00 and not 
to exceed ~~6.96 $15.00. 

State Lot Certificate- Minimum of $~.59 $3.00 and not to ex
ceed $%5.99 $20.0~~ 

3. No comments or testimonies were received. 

The portion of the scheduled hearing related to an increase in 
potato inspection is being postponed to a later date that will be 
established as being mutually convenient, but prior to potato har
vest this year. 

£~!1Ukd!& w. Gordon McOmber, Director 

Certified to the Secretary of State, July 7, 1980. 

!1ontana Ailministrat~ve Register 13-7/17/80 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT OF) 
RULE 8-3.14(14)-Sl440 (6), (b) AS) 
IT RELATES TO Al'IENmiENT OF THE ) 
DISTRIBUTOR FORMULA ) 

TO: All Interested Persons: 

NOTICE OF AGENCY ACTION 
ON RULE-BAKING PETITION 

1. On May 6, 1980, the Montana Board of Milk Control 
published notice of a proposed amendment of rule 8-3.14(14)
Sl440 (6), (b), relating to the economic formula used to 
calculate milk prices at page 1296 of the 1980 Montana Ad
ministrative Register, issue #9. (.lew rule number 3. 7. 301) 

2. The agency has denied petitioner's request to amend 
the rule as proposed. 

3. Several comments were received by proponents and 
opponents of the petitioned amendment to the rules. 

At the public hearing, several representatives of milk 
processors appeared to testify in favor of the proposed rule 
change. Each argued that increased costs of doing business 
warranted a higher milk price and a formula which would more 
closely reflect the increased costs. Exhibits to that effect 
were presented by the Brown Swiss Milk Company, Inc., and 
Clover Leaf Dairy of !!elena. Those arguments were rejected 
by the board for reasons stated herein. Several individuals 
representing themselves appeared to protest any increase in 
the price of milk due to its impact on low-income people and 
parents with children. State Representative Jerry Metcalf 
appeared representing himself and a number of his constituents 
citing statistical information and material from his own 
research in opposition to the proposed amendment. A repre
sentative of the Montana Dietetic Association appeared 
opposing the proposed change on the grounds of the need 
for the nutrients contained in milk for the health of young 
children in particular. The grounds of the proponents of 
the rule change were rejected for the following reasons: 

(a) The board believes that the rule has not been in 
affect a sufficient period of time to demonstrate its effective
ness in guaranteeing its objectives. 

(b) the board believes that the industry has its own 
remedies to the problems by raising its prices since the 
price set by the board is only a minimum; 

(c) the board believes that insufficient data was 
presented by representatives of the industry to compel a 
change in the formula, particularly since no company financial 
statements had been submitted to show actual losses or to 
reflect the relationship of increased costs to income. 

cutA~~~irman--
Milk Control Board 

BY ORDER OF THE BOARD OF MILK 
CONTROL 

,.,/ .-_ ... --"·"" 
By 1 · )!1. \ kL'f.<.-1 -

I<. ll. KEI,.LY, Administrator and 
Executh•e Sectyt.ary 

CERTIFIED TO THE SECRETARY OF STATE THIS -~i(DAY OF ~-' 

11-7/17/diJ 'lantana Adm~nistrat~ve Rey~ster 

198 0. 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTAclA 

In the matter of the amend
ment of Rule 12-2.6(1)-5690 
relating to special licenses 

TO: All Interested Persons. 

NOTICE OF MlENDMENT OF 
RULE 12-2.6(1)-5690 

1. On l1ay 15, 1980, the Montana Fis:1 and Game Commission 
published notice of a proposed amendment of a rule relating 
to special licenses at page 1300 of the 1980 Montana Admin
istrative Register, issue No.9. (i1ew number assigned 12.3.105) 

2. The agency has amended the rule as proposed. 
3. No comments or testimony were received. 

In the matter of the repeal 
of ~ule 12-2.22(1)-S2200 
relating to migratory 
waterfowl permits 

TO: All Interested Persons. 

l:OTICE OF R":PEAL OF 
RULE l2-2.22(1)-S2200 

1. On 11ay 15, 1980, the Montana Fish and Game Commission 
published notice of a proposed repeal of a rule relating to 
migratory waterfowl permits at page 1299 of the 1980 Montana 
Administrative Register, issue No. 9. 

2. The agency has repealed the rule as proposed. 
3. Comment was received from Senator William R. Lowe, 

Billings, voicing his concern on where the rules and 
"statutory authority elsewhere to render this rule unneces
se~ry" might be. 

Response: Upon review by our legal staff, it was 
determined that the scientific collector's permit found at 
Sec. 87-2-806, MCA, is the proper statutory authority for 
most of the activities covered by the migratory waterfowl 
permit and that under the authority of Sec. 87-3-403, HCA, 
the section used as authority for the administrative rule, 
the department may not have sufficient statutory authoriza
tion to have as comprehensive and as broad a rule as was 
initially adopted. Thus. the decision was made to remove 
the present rule from the administrative rules of the 
department. 

Certified to 
Montana Admin~strative Reg~ster 



BEFORE Tl!E DEPAO\TMENT OF HEALTH AND ENVIRONHENTZ\L SCIENCES 
OF THE STATE OF MONTAN.Z\ 

In the matter of the repeal 
of rule 16-2.18(10)-SlSOSO, 
setting standards for school 
immunization programs 

UOTICE OF REPEAL OF :<ULE 
1\~! 16-2.18 (10) -Sl8050 

(School District 
Immunization Program) 

TO: All Interested Persons 

l. On May 29 1 lqso, Lhe Department of Health and r::n
vironrnental Sciences published notice of the proposed repeal 
of rule lG-2.18(10)-SlBOSO, setting standards for school 
immunizalion programs, at page 1523 of the 198~ Monlana 
Adrr:ini.str.:1live Register, lssue nur--.bt~:: 10. 

2. The dct)art~ent has rcfJCalcd the rule as propcJscti. 
3. i~o c:onments or testimony wcr·e received . 

.... .rl( I{: ';.· I :I - -
7\. C. 1-:i'~I(;IIT, ~·'.D., Director 

CerLifivcJ to tl1€ S~cJ·cLilry of State -=:uiy 8, !%0 
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BEFORE THE DEPARTMENT OF COMMUNITY AFFAIRS 

OF THE STATE OF MONTANA 

In the matter of the adoption ) 
of rules implementing the 
public participation positions) 
of state law. ) 

TO: All Interested Persons 

NOTICE OF THE ADOPTION 
0F RULES FOR PUBLIC 
PARTICIPATION 

1. On .May 29, 1980, the Department of Community Affairs 
published notice of a proposed adoption of rules for public 
participation in decisions made by the deoartment at pages 
1532 and 1533 of the 1980 Montana Administrative Register, 
issue no. 10. 

2. The Department has adopted the rules as proposed. 
The following numbers are assigned: RULE I--22.2.201; RULE II 
--22.2.202; RULE III--22.2.203; RULE IV--22.2.204; RULE V--
22.2.205. 

3. No comments or testimony were received. 

~ct·G--~._ 
• ~RYSLI~~~ 

Certified to the Secretary of State ~ ) , 1980. 

Montana Administrative Register 13-7/17/80 
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BEFORE THE HU~~N RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the adoption) 
of amendments to 24-3.9(2)- ) 
P9076 relating to the ) 
administrative closure of a ) 
complaint ) 

NOTICE OF ADOPTION OF 
AMENDMENTS TO 

24-3.9(2)-P9076, 
FAILURE OF CHARGING PARTY 

OR AGGREIVED PERSON TO COOPERATE 
WITH DIVISION INVESTIGATION, 

OR FAILURE TO PROCEED TO HEARING 
) 
) 

TO: All Interested Persons. 

1. On April 10, 1980, the Commission published a notice 
of a public hearing regarding the adoption of amendments 
relating to the administrative closure of a complaint, appear
ing at page 1130 of the 1980 Montana Administrative Register, 
issue number 7. (Recodified number: 24.9.222) 

2. The Commission has adopted the rule as proposed. 
3. No comments or testimony were received at the public 

hearing held on May 14, 1980. 

Karen S. Townsend, Chair 

BY: l~·!L~~ 
Human Rights Division 

Certified to the Secretary of State July 8, 1980. 

13-7/17/80 Montana Administrat1ve Reg1ster 
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BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the adoption) 
of amendments to 24-3.9(2)- ) 
P9114 relating to pre-hearing) 
and conciliation procedures ) 

TO: All Interested Persons. 

NOTICE OF ADOPTION OF 
AMENDMENTS TO 24-3.9(2)-P9114, 

PRE-HEARING; CONCILIATION 
(Recodified nunilier: 24.9.226) 

1. On April 10, 1980, the Commission published a notice 
of a public hearing regarding the adoption of amendments 
relating to pre-hearing and conciliation procedures before the 
Human Rights Commission, appearing at page 1131 of the 1980 
Montana Administrative Register,, issue number 7. 

2. The Commission has adopted the rule as proposed. 
3. No comments or testimony were received at the public 

hearing held on May 14, 1980. 

Karen S. Townsend, Chair 

BY: 

Certified to the Secretary of State July 8, 1980. 

11ontana Administrative Register 13-7/17/80 
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BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the adoption) 
of amendments to 24-3.9(2)
P9ll5 relating to discovery 
procedures · 

NOTICE OF ADOPTION OF 
AMENDMENTS TO 24-3.9(2)-P9115, 

DISCOVERY 

TO: All Interested Persons. 

1. On April 10, 1980, the Commission published a notice 
of a public hearing regarding the adoption of amendments 
relating to discovery procedures before the lltunan Rights 
Commission, appearing at page 1132 of the 1980 Montana 
Administrative Register, issue number 7. (Recod~f1ed #:24.9.227) 

2. The Commission has adopted the rule as proposed. 
3. No comments or testimony were received at the public 

hearing held on May 14, 1980. 

BY: 

Certified to the Secretary of State July 8, 1980. 

13-7/17/90 Montana Administrat~ve Register 



-2198-

BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the adoption) 
of amendments to 24-3.9(2)- ) 
P9116, Rules 13A, 17, and 25 ) 
relating to Certification for) 
Hearing, Pre-hearing Procedure,) 
and the Appeal of a Hearing ) 
Examiner's Proposed Order ) 

TO: All Interested Persons. 

NOTICE OF ADOPTION OF 
AMENDMENTS TO 24-3.9(2)-P9116, 

ADOPTION OF MODEL RULES 
WITH AMENDMENTS 

(Recodified #: 24.9.228) 

1. On April 10, 1980, the Commission published a notice 
of public hearing regarding the adoption of amendments 
relating to Certification for Hearing, Pre-hearing Procedure, 
and the Appeal of a Hearing Examiner's Proposed Order, appearing 
at page 1134 of the 1980 Montana Administrative Register, 
issue number 7. 

2. The Commission has adopted the rule as proposed. 
3. No comments or testimonY were received at the public 

hearing held on May 14, 1980. 

Karen S. Townsend, Chair 

BY: 

Certified to the Secretary of State July 8, 1980. 

Montana Administrative Register 13-7/17/80 
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BEFORE THE DEPARTMENT OF REVENUE 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE 
AMENDMENT OF RULE 
IJ2-2.12(6)-S12015, relating 
to compliance with laws and 
rules by liquor licensees. 

TO: All Interested Parties; 

NOTICE OF AMENDMENT OF RULE 
42-2.12(6)-312015 (now re
codified as .ARM 42.13.101), 
relating to compliance with 
laws and rules by liquor 
licensP-es. 

1. On flay 29, 1980, the Department of Revenue published 
notice of the proposed amendment of Rule 42-2.12(6)-512015 (now 
recodifi.ert as 42,13.101), relatirJg to complhnce wit'! laws and 
rul·~s by li~•1or licerJ.sees, at pages 1536 and 153 T of the 1980 
~lont'l.na 1\rlministrative Register, Issue no. 10. 

2. The Department has 'l.mPnderl the rule •s proposed. 
3. No comm,,nts or testimony WOJr8 r'ecei·:ed, 

~~~Jtor ___ _ 

Department of Reve~e 

Certifierl to the Secr8tary of StBte 7-7-30. 

13-7/17/:JO Montana Adm1n1strative Register 
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VOLUME NO. 38 OPINION NO. 83 

PUBLIC EMPLOYEES - Hours of work. 
MONTANA CODES ANNOTATED - Sections 7-32-2111, 39-4-107 and 
39-3-405. 

HELD: Local law enforcement agencies may, with the 
consent of the affected employees, schedule a 
forty-hour work week consisting of four consecu
tive ten-hour days. 

26 June 1980 

Harold Hanser, Esq. 
Yellowstone County Attorney 
Yellowstone County Courthouse 
Billrngs, Montana 59101 

Dear Mr. Hanser: 

You have requested my opinion on the following question: 

May local law enforcement agencies, with the 
consent of therr employees, schedule a forty-hour 
workweek consisting of four· consecutive ten-hour 
days? 

Your question involves the application of section 39-4-107, 
MCA, which provides: 

(l) A period of 8 hours constitutes a day's work 
in all works and undertakings carried on or aided 
by any municipal or county government, 1 or j the 
state government.... *** In cases of emergency 
when life or property is in imminent danger· this 
subsection does not apply. 

(2) For firefighters in cities of the first and 
second class, a workweek consists of a maximum of 
40 hours during a 5-day week. 

(3) In counties where regular road and bridge 
depar·tments are maintained, the county commis
sioners may, with the approval of the employees 

establish a 40-hour workweek consisting of 
four consecutive 10-hour days. *** 

( 4) Every person, corporation, stock company, 
or association of persons who violates any of the 
pr·ovisions of this section is guilty of a mis
demeanor .... 

:'1ontanu Adnn_nistratl-vc>. Req1stcr 11-7/17/80 
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Early cases held that this section constituted an absolute 
penal prohibi tlon against any work rn excess of eight-hours 
rn one day. Mehy __ ple v. Butte Balaclava Copper f.9..:_, 4 7 
Mont. l, 130 P. 441 (1913); state v. Hughes, 38 Mont. 468, 
100 P. 610 (1909); Stat~ v. LiVli1gstonCons:L<:.!:..e Building and 
ManufacturiQ.9_ Co., 34.Mont. 570, 87 P. 980 (1906). The 
questron···"ls whether tins turn-of-the-centur·y rnterpretation 
of the statute survives more recent court decisions, 
leg1slative pronouncements, and modern policy cons1deration. 

Two decisions of the Montana Supreme Court cast doubt on the 
continuing validity of the construction of the predecessor 
of section 39-4-107, MCA, adopted in these early cases. In 
Butte 1'1~!1.'0~!§. Union v. Anaconda c.:..£l?.2.'::f Mining f.9..:_, 112. Monl. 
418, 118 P. 2d 148 ( 1941), the Court cons1dered the rnter
action of the eight-hour workday stat.ute and the overtime 
pnwis.i.ons of the federal Fda Labor Stand,nds Acl (FLSA). 
The FLSA establ1shed a forty-hour maximum workweek and 
provided tor the pilyment of overtime. The Montana Supreme 
Court lw 1 d that thet e was no i ncons.i. stency between the 
maximum hour· and ove1:t1me provisions of the FLSA dtld Llle 
eight-hom dily provisions of the t.hen-ex.Lsting version ot 
sect.ion 39-4-101, MCA. This hold~ng implicitly recognizPs 
that the eight-hou1 day statute does not. bdt an employee 
from working mote than eight hours lit a day 1 f he 1 co 
compensated for the excess under an applicilble overtlme 
statut.t.•. In Glick v. Department of Insttlution,;, 162 Mont. 
8?., ~olJ P.?.d--1-·(1973), ti-le cout.C-re:i.teri.!IJ~d the vlew 
express••d in Butte M.iner's Un.ion by recogruzing that ceJ t.ain 
slat.e employees witT11il·····nw ptnvitew of the f•iql!t.-lwur dc1y 
statllte could wo1k in excess of e1qht hours tlnd be 
compensated under the over·t.lme prov 1 sions ·of tile fLSA. 

The FLSA no longer applies to state, county, oi rnun.Lc.Lpal 
employees Natioi1al League £! C.Lties v. Usery, 426 U.S. 833 
(1976). lr13'/oV: ATT'Y GEN. NO. 16 (1977), I held that 
applicilble stntutes and admirnstrat1ve regulal.Lons requne 
payment of overtime for hours in excess of fot·ty worked in 
any week, rely.[ng on Glick, sectton 39-3-405, MCA, and the 
regulatlons codified-·-·a:t 24-3.14Bll(38)-Sl4290 of the 
Admirustrati ve Rules of Montand. I cont..Lnue to adhere to 
this holding. See also section 7-32-211, MC!\. The n ted 
opi ruon also holds that· count] es may not schedule emp l oyr•es 
other than bridge and road m<~i.ntenance workers t~o wor~k " 
forty-hour week consisting of fou~ consecutive ten-hout 
days. 1 !ldve reconsidered tillS holdJ.ng and find 1 t to be 
inco1-rc•c:t. In Glick and Butte l'!I_i_ner' s the Montana Sup1 eme 

13-7/17/80 
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Court implicitly held that section 39-4-107, MCA, is not an 
absolute prohibition against working more than eight hours 
in one day, but rather is merely descriptive of the length 
of a work-day under normal conditions. The cases recognize 
that an employee may work more than eight hour·s per day if 
he is compensated for hours in excess of forty worked in any 
week under section 39-3-405, MCA. These holdings appear to 
nullify the plain meaning of the eight-hour day statute. 
However, they constitute the definitive construction of the 
statute by the Montana Supreme Court, and I am tlwrefore 
bound to follow them. 

In 37 OP. ATT'Y GEN. NO. 16 I held that a county could not 
schedule four ten-hour days for all employees on the basis 
of a 1975 amendment which explicitly permitted counties to 
schedule road and bridge workers on a four--day week 
consisting of ten-hour days, reasoning that the express 
mention of such authority only for road and bridge crews 
necessarily excluded such authori ly for all other state 
workers. See Stephens v. City of Great Falls, 119 Mont. 
368, 175 F:"2d 408 (1946). · This~result 1s flatly incon
sistent with the Court's reasoning in Glic_Js, which 
implicitly recognized that the Department of Institutions 
had the authority to structure working hours for its 
employees in schedules other than the traditional work week 
consisting of five eight-hour days. If the rule of con
struction applied in my prior opinions was the correct one, 
the result in Glick could not have been reached. I can only 
conclude that under Glick state agencies and local govern
ments may permit theliWorkers to work four ten-hour days 
per week. 3 7 OP. ATT 'Y GEN. NO. 16 is overruled to the 
extent it is inconsistent with this opinion. 

It would be appropr·iate for the Legislature to amend the 
strict language of section 39-4-107, MCA, to make it 
compatible with current employment practices and court 
interpretations. 

THEREFORE, IT IS MY OPINION: 

Local law enforcement agencies may, with the consent of 
the affected employees, schedule a forty-hour work week 

=L::ist1 of ;;;ur consecutive ten-hour days. 

v~'y yo rs, 

I 'MIKE GREE6 . 
/ Attorney General, 

Montana Admin1strative Register 11-7/17/80 
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VOLUME NO. 38 OPINION NO. 84 

COUNTY ASSESSOR - Off1ce space; 

COUNTY GOVERNMENT Provision of off1ce space fol county 

assessor a11d staff; 

DEPARTMENT OF HEVENIJF - Provision of office space for county 

MONTANA CODE ANNO'f'ATED- Section 15-8-102(2). 

LAWS OF MONTANA (1979) -House Bill 493. 

HELD: The counly corrunissionets are required to pay for 
office Rpace for the Department of Revenue if 
space 1s reasonably available in the county court
house 01· other· goven1ment build1ngs. If such 
space is not r eac;or;ably avail able and must be 
cont.r acted for, then t.he Depart.ment of Revenue 
must pay the cost. 

Thomas C. Honzel, E<.;q. 
Deputy County Allotney 
Lewis & Clark County 
Courthou~.e Bui ldi nq 
Helena, Montana 59601 

DeaJ Mr. Hanzel: 

27 .June 1980 

You hdve r_-eque::-;ted r1n opinion whct.he1· county comm.l~3sionel·s 
anc u~quired t:o provide off1ce space lll " non-county 
bu.i.ldinq to the lkpcnt.ment of Revenue, at no cost to the 
stat<-•, when such '")Ji.1Ce is not reasonably clValL·Jb]P in the 
cou1 tlrouse. 

Your· question involves the interclction of apparently con
flict,nq statutory prov1sions. Sectlon 15-8-102(2), MCA, 
provides: 

13-7/17/80 Montana Adm1nistrativc 1-~g1stcr 
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COUNTY ASSESSOR AS AGENT OF THE DEPARTMENT 
COUNTIES TO FURNISH OFFICE SPACE. *** 

( 2) The county commissioners of the various 
counties shall provide existing office space in 
the county courthouse for· use by the county 
assessor, his deput1es and staff, and the state 
appraiser and staff, if such space is reasonably 
available. l1 such ~ace l?. UQ! ?easonably avail
able in the courthouse and the same must be con
t.raCted for·' the departiilentshaiT""" P,i\Y -the cost 
thereof. Addi fiOnal personal pr·operty re~redby 
the department for the assessor to perform his 
duties as agent of the department shall be pro
vided by the depar·tment. 

(Emphasis added.) During the 1979 legislative session, HB 
914 was introduced which would have amended section 15-8-
102, MCA, to require counties to provide office space 
whether in the courthouse or not. That bill was defeated. 
However, House Blll 493, the depar·tment 's appropriation 
bill, provides: 

The county commissioners of the various counties 
and the governing bodies of local government units 
shall provide office space in county courthouses 
or government office buildings to the department 
of revenue of the state for its use at no cost to 
the state. The department is not liable for any 
expenses in connection with the use of such space, 
including but not limited to rent, utilr ties, or 
janitorial services. The department shall use 
such space as offices for its agents: the county 
assessor, appraiser, and their respective staffs. 

(Emphasis added.) 

A general appropriation bill, although not codified, is 
treated the same as any other statute for purposes of 
resolving statutory conflict. See, ~-, Teamsters Local 
No. 45 v. Liquor Control Board, 155 Mont. 300, 471 P.2d 541 
(1970). Your questron therefore requires application of 
principles of statutory construction to understand the 
legislative intent of the two statutes. 

Montana Administrative Register 11-7/17/80 



-2285-

Before a subsequent enactment can repeal an eilrlier provi
sion by 1mpl ~cal1on, the two statutes must be wholly incon
sistent, incompatible and not capable of being reconc i 1 ed. 
State ex rel. Jenkins, v. Carish Theatres, Inc., l"/2 Mont. 
453:-s6"4 p·:;;?r 1316(1977); ri:e~Lcliel=--v. rl-ge,----u/± Monl. 114, 
119, 220 P.2d 484; 19 A.L.R.2d 1108 ( 950). Both statutes 
must be g1ven effect. if possible. Stat.e ex rel. Ronish v. 
School District No . .!:_, 136 Mont.· 453, 348----r:2d~ 78 
K-:--r: :ir. ::: d-To1T(19 6Cff. 

The two slat.utes quoted above can be read together. Section 
lc>-8-102(2) reguJ res t.hc county commissioners to prov1de 
office space 1n the courthouse if space is reasonubly avail
able. House Bill 483 requires the counties to prov1de 
office space in the coutlhou:_;e but allows fo1~ office spiJCe 
in other government. building:~, Sl!Cll as lhe Helena city
county building, to be provided at county expense. The 
department is not liable for expenses for use of such space, 
i.e., office space in a government bullding. House-B.ill 483 
does nol address the s i t.uat.ion where office spc1ce is not 
reasonably clVclilabl., in i1 government btnldlng. By read1ng 
the statutes together I conclude that. the Df,Pcll t.rnent of 
Revenue must contract. and pay fo1 office spdC(' 1 f space is 
not. n•asonably available in t.lw coud.house or other govern-
ment buildings. · 

THEREFORE, IT IS MY OPINION: 

The county commissione1s are required to p~y for office 
space for· t.he Depart.ment of Revenue if space is r·ea,~on

ably available in t.he county court.house ot. other govE·'nl
ment: buildings. If :':uch spnce is not 1easonably 
dVdilable and must be contracted for, tlwn t.be Depart
ment of revenue must pay the cost .. 

vet; ;1Jl Y __ l,o_tu_s_, -~ 

/Utt'U~-, 

1
1 

MIKE CREELY • 
Attorney General __ 1 

I 
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VOLUME NO. 38 OPINION NO. 85 

COUNTY COMMISSIONERS Supervisory powers over county 
officers; 
COUNTY OFFICERS AND EMPLOYEES - Supervisory powers of county 
commissioners over elected county officers; 
MONTANA CODE ANNOTATED Sections 7-4-2110, 7-4-2203, 
7-6-2114. 

HELD: l. The supervisory power of the county 
under section 7-4-2110, MCA, extends 
executive officers ennumerated in 
2203, MCA. 

commissioners 
to all county 
section 7-4-

2. The county commissioners, in the exercise of their 
statutory supervisory control over county 
officers, may assure that the officers fulfill 
their statutory duties, but may not assume control 
over the manner in which those duties are 
performed. 

J. Fred Bourdeau, Esq. 
cascade County Attorney 
cascade County courthouse 
Great Falls, Montana 59401 

Dear Mr. Bourdeau: 

30 June 1980 

You have requested my opinion on the following questions: 

1. Does section 7-4-2110, MCA, grant to the 
board of county commissioners supervisory 
power over all public officials who hold 
county office? 

2. What are the limitations on the exercise of 
the supervisory power granted in section 
7-4-2110, MCA? 

Your first question is answered by the statute. 
7-4-2110, MCA provides: 

Section 

The board of county commissioners has jurisdiction 
and power, under such limitations and restrictions 
as are prescribed by law, to: 
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( l) supervise the offic1al conduct of aq count}:' 
officers ... ; 
(2) see that they faithfully perform their dut1es; 
[and[ 
(3) direct prosecutions for delinquencies *** 

(Emphasis added.) 

am aware of no authol·ity for the propos1t1on that the 
phrase "all county officers" means anything other than what 
1t says, although a plausible argument can be made that the 
doctJ:ine of sepctration of powers would prevent the board 
from exercJsJng supervision over a judicial officer such as 
a justice of the peetce. See Board of Commissioners v. 
Elevent.h Judicial District Court.----Mont. , :,97 P.2d "728 
( 1979). W1 th th1sPQSSibTeexception, I- conclude thal 
section 7-4-2110, MCA grants superv1sory power over all 
county executive off1ce1·s enumerated 1n section 7-4-2203, 
MCA. 

TilE> Mon Lalli\ sup! eme Court h.\s not. had occ:acc; ion to spPak on 
the ext.Pnt of thP >;upPrVJ soJ y poweJ granted 1 n sec:t.i on 
7-4-2110, [VJCA. Howeve.t-, o:;imilaJ- pJ-ovisions iliWf' been 
enacted L n o the1· ~; ta t.t~s, und (jec 1 ::; 1 ons cons t.r u 1 nq t.hcse 
provic;ions provide some guidance. Helle1 v. Coufl!1 Board, 
71 Ili.App.3d 31, l8fl N.E.?d fl8] (1'!79) j,-;-[l:1rtic:liT::irTy 
inst1uctive. HPller was the supervisor of assessments fo1 
,Jackson Counly. flc brought an uclion fo1. injunction to 
prevent the county board from 1nterfering with the operation 
of his office by attempting to alt.er his dut.ies, estab
lJstunq pet·sonnel pc;lJcJe,-;, hit·ing employee,-; ilnd putc:hasing 
,;upplJes. The trial court enteJed JUdgment fo1 Heller, and 
the Court of Appeals affirmed, holding that the general 
supervisory powers of the board were insufflCielll to allow 
the board to take ovet the day-to-day operation of Heller's 
office. The couzt stated: 

The county board has both executive etnd legisla
tive function 1n its relationship to county 
officers, It bets the power and responsibility to 
create salary classifications of general applica
bility for all county offices, elected or 
appointed, to the extent that it can require 
c:e1·tain profic1enc.ies fo1 c:ler·ks and deputies by 
establishing salary schedules, may establish hours 
of work and other geneutl guidelines etnd condi
tions of emp 1 oyment. T t cannot., however. adopt 
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organizational charts and job classifications the 
effect of which is to divest the supervisor of 
assessments of the duties and functions vested in 
him by law enacted by the General Assembly nor may 
the county board perform his duties or direct the 
manner in which they shall be performed. 

388 N.E.2d at 885. 

Heller expresses what appears to be the general rule -- that 
the board may ensure that an officer performs his statutory 
duty, but may not require that that duty be performed in a 
particular manner, not specified by statute. Thus, 1n Hicks 
v. Oran2e County Board of Super·visors, 69 cal.App. 3d 228. 
138 Cal.Rptr. 101 (1977), the Callfornia Court of Appeals 
held that the board could not require a district attorney to 
perform his investigative function through the office of the 
sheriff-coroner. The same court held in People v. Langd~n. 
54 Cal.App.3d 384, 126 Cal. Rptr. 575 (1976) that the boar·d 
could not compel the county clerk to draw a jury panel from 
a particular geographic subdivison of the county. 

The view expressed in Heller, Hicks, and Langdon is consis
tent with the view expressed bytheMontana supreme Court in 
Simpson v. Silver Bow .9oun~y, 87 Mont. 83, 285 F. 195 
( 1930). The quest1on 1n S1mpson was whether the county 
could employ a "tax ferret" to search out and identl fy 
taxable property not found on the assessment rolls. The 
cour·t stated: 

It is beyond the power of the county board to 
enter into a contract for services,the performance 
of which is cast upon a different official or· 
board, and which has the effect of relieving the 
other of a duty imposed by law, or of usurping the 
functions of such other officer. 

87 Mont. at 91-2. 

The court found that the board, acting as county board of 
equalization, was empowered to assure that all taxable 
property 1n the county was reflected on the assessment 
rolls, and that the county assessor's powers were therefore 
subordinate by statute to those of the board. The court 
held that the employment by the board of a tax ferret was 
not a usurpat1on of the assessor's pow~r. 
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It is clear that the superv1sory power of the board Wlll not 
allow it to take over the day-to-day functions ass1gned by 
statute to another officer. However, the statute explicitly 
gr·ants to the board the power to "see that I the offlcet·s I 
faithfully perform their dut1es." To this end, the board 
may exam1ne the operations of the various officers to assure 
that mandatory duties are performed. See Pills;!?.~.~U:: v. Board 
of Chosen Freeholders, 133 N.J. Super 526, 337 A.2d 632, 641 
TT975)-:--1'hTs~ power is explicitly recognized by c;tatute in 
regard to some officers. ~-"-'=-• ~. section 7-6-2114 MCA, 
(county treasurer must allow board to exanune books ,1nd 
accounts). If the board finds that the mandatory dut.y i" 
not being performed, tl must take appropriate steps, such as 
an action in the natun' of mandamus, to assure t.hal the duty 
is pet·formed. 

THEREFORE IT IS MY OPINION; 

l. The c;upervisot y power of tile county comm1ssioners undf•t 
section 7-4-2110, MCA, extt•nds to a.ll c:ounty executlve 
officer·,~ t;nnumeratcd lll sect1on 7-4-2203, MeA. 

7. The count.y cornmi ~::;slonels, 1 n t.he. exer-c1 se of t.he11 
stdLutor y ~;uperv1sory cont1 ol ovet cot1nt.y officet~~~ may 
i1ss1n·e thdt. the offtceu:; fu I fill the t r s\i1tutcn·y 
dut1es/ but may not. as£.~urnc contt-ol ove::r- the mdrllJeJ 111 

wtnch thost• d11t.ies a.t" perfo.tnwd. 

Atto.tney Genei:-,11 ' 
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VOLUME NO. 38 OPINION NO. 86 

PUBLIC FUNDS - Use of the transpo1:tation budget funds by 
school distr·icts; use of general funds by school districts 
to finance "activity" buses; 
SCHOOL DISTRICTS - Use of transportation budget funds for 
busing between pupils' legal r·esidences and schools; use of 
general funds for expenses for maintenance, upkeep, tepair, 
and salaries of bus dr·i vers of "activity" buses; 
TRANSPORTATION, PUBLIC - Use of the transporta t lOl1 budget 
funds by school districts; 
MONTANA CODE ANNOTATED - Sections 20-9-102, 20-9-103, 20-9-
208, 20-10-101, 20-10-112, 20-10-131, 20-10-132' 20-10-143 
and 20-10-147. 

HELD: l. The bus depreciation fund allowed under· section 
20-10-147, MCA, merely provides for replacement of 
transportation and activity buses and does not 
expand use of the transportation fund budget tO 
pay expenses for· operation of activity buses. 

2. School district trustees must conform their budget 
to the accounting procedure prescribed by the 
state Superintendent of Publ1c Instruction, which 
requires itemizing the expenses of actrvity buses 
under the general fund rather than the transpor
tation fund. 

Gor·don T. White, Esq. 
Valley County Attorney 
P .0. Box 111 
Glasgow, Montana 59230 

Dear Mr. White: 

2 July 1980 

You have requested my opinion concerning the following 
questions: 

1. Does section 20-10-147, MCA, which enables "school 
districts to establish a bus depreciation reserve 
fund" imply that the expenses for marntenance, 
upkeep, repair, and salaries of bus drivers of 
"activity buses" be expended from the transporta
tion budget? 
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2.. Does the "School Finance and Statistics Reference 
Manu a 1" under Accounting Code l3 pub 1 ished by the 
state Superintendent of Public Instruction have 
the torce of law i11 determining proper account1ng 
expend1 tures for mcnntenance, upkeep, repair, and 
drivers' salar1es of "activ1ty" buses? 

Your first quest1on conce1ns the extent to which the trans
portatJon fund budget., establlsbed by T1Ue 20, chapter 10 
of t.he Montana Code Annotated, covel s expenses for the 
operation of school buses. The specifiC problem ra1sed is 
the proper account1 ng expenditures for operation of buses 
fo1· student act1v1 ties. 

:;ectJon 20-10-143, MCA, g1ves the t:Justees of u school 
d1 '.;trict bio.1d power 111 finnllClng a tr·nnsport,d.lon p1ogram 
1n thei 1 di,otrJ.ct. The transportat1on fund budget must 
inclr1de an adequc1te amount "to flnance the admullst.ratJun, 
operat1on 01. ma1 ntenance of the transportation p1ogram ot 
the di.stJtct, dS determined by the trustees." 

However, sectton /.0-10-101(1), MCA, hnnts themeal_l_!c_ll_9 o_f 
the. l(?rrn ~_trans_(,JOrtatJ.on" tg_ 0_0rlveyancr:: ___ o_f puJ:l.l..l.§ b_etwet"]') 
theJ r 1~ res 1 dencec3 and sclwo I;:;, unless the context of 
i:he-stiitute -cleiii·TyindH;ates-----;=,t:herwise_ Therefore, by 
'"Latutory defin1 t1on, "transpoJ·tation" does not include 
conveyance ot pup1 L.; fot. student tunct:ions nndactJ v1 tie,;_ 

The teun Ht1 anspotlat.ion proqram 11 1s also used in other 
'~cctions in thi;; chapter, such us section'~ 20-lll-1Jl and 
:'0-lll-137, MCA, to refer to thfc rout:tng 01 ~ndiv1dua! Lrans
potlatir,IJ sy;.;tem which a disll1ct has implem,nt.ed Lo ;:;atisfy 
the tran"portat1on pnJVJ s1ons of thi'o pint_ Rathel than 
indicat1ng that .1 ,;eparate and mon' inclusive rneanit1y for 
Lhe tel m 1n section 20-10-14:3, MCA, wa;cr intended, the 
context c1ectrly ind1cates t.hat the lldiTOW defin1t1on of 
"Lransportation" was 1ntended to CdtTy Unoughout tlle 
Lransportc1tion budget part. 

WltJnn the ;~.1me part, section 20-10-141, MCA, enilbleco the 
tl·ustee::; of a school d1strict. Lo eslabJJsh " bus depreCJa
t.ion rese1ve fund_ The reserve fund, however, exptessly may 
be uc~ed onl_y to cover costs of l~~c;ement of a bm, or 
two-way rad1o wluch has been used for transportauon as 
de fined 1 n th1 s chapter, or fot· conveyance of pupi 1 s to en 
from school act.ivi t1es _ The purpose"' of Lhe reserve fund 
ilre to spread the cost of repl ac 1ng buses and radJ os over 
the llfet_ime of the equipment and Lo ensure that fundc; are 

., 
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available when needed for replacement. 37 OP. ATT' Y GEN. 
NO. 153 (1979). Section 20-10-147, MeA, does not in any way 
prov1de for payment of expenses for maintenance, repair, 
upkeep, or salaries for bus driver·s of any buses or equip
ment. 

Subsection (4) of the same statute further requires trustees 
of a d1 strict to submit to the electors any proposal to 
transfer part or all of the bus depreciation cash balance to 
any other fund. The reserve fund prohibits use or transfer 
of the funds for any purpose beyond replacement of buses or 
two-way radios without taxpayer approval. 

The second question concerns the legal effect of Accounting 
Code 13 published by the office of the superintendent of 
public instruction. Section 20-10-112, MCA, sets out the 
duties of the superintendent under the transportation budget 
title. The superintendent is empowered to prescribe rules 
and for·ms .for the implementation and administration of each 
district's transportation policies and to disburse state 
transportation reimbur·sement according to district policies 
and provisions of law. Since the transportation title does 
not apply to buses used for student activities, these 
statutory provisions do not determine a source for payment 
of expenses incurred by operation of activity buses. 

The superintendent is authorized under section 20-9-102, 
MCA, to supervise school budgeting procedure and to estab
lish rules necessary to secure compliance with school 
budgeting laws. The superintendent is thereby given broad 
supervisory power to approve or adjust the administrative 
form of district budgeting within the guidelines of express 
provisions of law. 

Section 20-9-103, MCA, requires the superintendent to 
prescribe the format of the school budget form, and to 
provide for proper school budgeting procedures. The 
expenses for activity buses which are sponsored or super
vised by the school district are budgeted to the general 
fund, itemized under section Ol-00-0900 of Accounting Code 
13 of "School Finance and statistics Reference Manual" 
published by the office of the superintendent. Under this 
code section, activity buses are designated "Student Body 
and Auxiliary Services," such as interscholastic athletics, 
entertainments, publications, clubs and bands, that are 
managed by the student body under adult supervision and are 
not part of the regular instructional program. 
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The form provided by the superintendent for the year begin
ning July l, 1979, requir·es a separate accounting for line 
items within the general fund (Code 01) such as student body 
and auxrliat·y servrces, and separate accountrngs fo1· line 
.i. terns within the transportation fund (Code 02) and bus 
depreciation reserve fund (Code 03). Under the bus depre
ciatlon reserve fund, the only expenditure item allowed is 
the pun~hase of a replacement bus or radio. 

Under section 20-9-208, MCA, tn1stees of any d1strrct are 
author1zed to transfer any or all of the excess appropria
tion amount of one l1ne item to any other appropriat1on 1tem 
of Lhe same budgeted fund. Transfers, howeve1·, cannot be 
made between d1fferent budgeted funds of the same dist11ct. 
The1efore, trustees may transfer appropriations between line 
items withrn the general fund. However, use of the trans
portation fund budqel (Code 02) lo meel expenses incurred 
under a line item of lhe general tund (Code Ol) is pr·o
llibited. 

THEREFOR!':, JT IS MY OPINJON: 

1. The bus deprec1atron fund allowed under '~ec:lion 
20-10-147, MCA, merely provides for ~eplAc:emenl of 
t.Lansportation and act1 v 1 ty buses c.tnd does not 
exp<md use of transportation fund budget to pa·y 
expenses for operatlou of activity bu~>es. 

?. . School district trustees musl couform their btldqct. 
to the account1ng procedure presc:r~bed by the 
state Superintendent of PubLrc Inslruct.1on, wtuch 
r eguu·es itemizing of the expense'" of ,Jcti vi ty 
buses under the gene1·al t und rd lher than the 
t.ransportat1on fund. 

Ve1r~ .t·l~f". y~urs, / ~-
_l)j,di{ ~ ··~ 

.MIKE GREELY .':'\ 
/ Attorney General '\/ 
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VOLUME NO. 38 OPINION NO. 87 

FIRE DISTRICTS - Equipment purchases; 
FIRE DISTRICTS - Finances; authority to obta1n loans; 
COUNTIES - Rural fire districts; authority to obtain loans; 
MONTANA CODE ANNOTATED- Sections 7-33-2105(2), 7-33-2109. 

HELD: Fire district trustees have authority to enter 
into loan agreements to finance the acquisition of 
equipment and facilities needed by the district 
for fire protection. 

Patrick F. Flaherty, Esq. 
Jefferson County Attorney 
Jefferson County Courthouse 
Boulder, Montana 59632 

Dear Mr. Flaherty: 

3 July 1980 

You have requested my opim.on concerning certaiu methods ol 
financing the acquisition of a fire truck and <l storage 
facility by a rural fire district established pursuant lo 
Title 7, chapter 33, part 21, MCA. Spec1fical1y, you have 
asked whether the commissioners of the county involved or 
the trustees of the district have the authority to issue 
bonds or obtain a loan for th.ts purpose. 

Where powers of a local government unit are in question, the 
initial inquiry is whether there is an express grant of such 
powers. If not, the inquiry becomes whether there 1s i1 

gr·ant by necessary implication or whether the powe1 1 s 
indispensible to the accomplishment of the object of the 
corporation. Deitrich v. City 2! Deer Lodge, 124 Mont. 8, 
13, 218 P. 2d 708 (1 950). Th1s test is regularly applied 
where powers of cities and counties are in questlon. ~e. 
DeLong v. Downes, Mont. , 573 P.2d 160, 162 (1977). 
and cases c1ted ther·ein. Ti1 my opinion the test ts 
applicable here as well, even though a fire district is not. 
a local government unit. (Fire districts are political 
subdivisions of the counties in which they are located See, 
35 OP. ATT'Y GEN. NO. 71 (1974)). ---~ 
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The applicable statutes fall short of expressly granting 
county commissioners or fire district tr·ustees the authority 
to either issue bonds on the credit of the d1strict or 
obtain a loan on behalf of the district to acquire equ1pment 
and facilities. Pno1 to 190>3, county commissioners, as 
ex-offtcio directors of fire districts, were authorized to 
issue such bonds, but the legislature terminated the 
authority by repealing the statutes that petmitted the 
issuAnce of fire district bonds_ See, chapter 75, section 
3, L.1953. The legislatur-e's actioneffectively foreclosed 
the use of bonds for fire district purposes. 

The rema1n1ng question 1s whether a loan may be obtained on 
behalf of the district, to be repaid from assessments levied 
upon propel"t.y within the distn ct. Since there 1 s no 
express grant of this kind of author-ity, the quest.lon tur·ns 
on whether it a1·ises by necessary implicat1on from expressly 
granted powers or .ts indispensible to t.he accomplishment of 
the object of a flre district. There is a presumption 
aga1nst the exercise of implied authority. DeLo~ v. 
Downes, stpra, 573 P.2d at 162. However, in my oPlllTon the 
re'(i(ilsi te COildi tlons eXLSt and c1CCOrdlngJy ] conclude that a 
fire distict has imp]Jed author1ty Lo obtain J loan for f1re 
district purposes. 

A fire distr1ct's sole object is to p1ovide f1re protection 
within the district. To this end the trustees have been 
g1 ven express authol"i ty ''lo provide adequate and standard 
firefight1ng apparatus, equipment, housing, and fac1lities 
fo.t the protection of the district." Sec:t.10n 7-33-2105 ( 2), 
MCA. The legi~lature has not prescrtbed a specific mode of 
exercising the author.ily conferred under 7-:13-210S(2). It 
has simply authorized county commissHmers to levy a special 
tax upon property within the d1strict, after submission of a 
levy by the trustees, as the means of generating revenue for 
the distl·ict. S1gn1ficantly, the legislature has specified 
that such special tax m0y be lev1.ed "for the purpose of 
buying or maintaining fire protection Iacili ties and 
apparatus fen· such dist1 .i.cl." Sect .ton 7-33-2!09, MCA 

Prlor optnions of the Attorney General have lecognized the 
necessity of flnanc1ng arrangements by which flre protection 
equipment and facilitleS can be acquired. The first such 
0p1nion, 26 OF. ATT'Y GEN. NO. 84 (1956), found trustees of 
a newly formed fire district with no cash on hand had 
1mplied authority to enter into conditional sales contracts 
to purchase necessary equ1pment. That opinion was endorsed 
in 36 OF. ATT'Y GEN. NO. 73 (19c/b). The earlier opirnon was 
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based on the premise that the district's purpose could not 
be fulfilled without resort to the proposed f1nancing 
arrangement. I agree that a f1re district has implied 
authority to secure financing for the equipment and 
facilities it needs to provide adequate fire protection 
where the equipment and facilities cannot be acqu1red other
wise. I see no reason to confine this author1ty to 
conditional sales contracts where an alternate arrangement, 
such as a dir·ect loan, may be more appropriate as well as 
more economical. 

I note both of the opinions referred to above conclude that 
f1re district trustees are not bound by the bid solicitation 
requirements or installment contract term limitations which 
apply to county contracts under sect1ons 7-5-2301 and 7-5-
2306, MCA. Both opinions did advise compliance with those 
provisions, however, and I concur. 

I have concluded that the authority of a fire d1str1cl to 
obtain a loan to finance the acquisition of needed equipment 
and fac1lities and to repay the loan from assessments levied 
annually on property within the district is an 1ndispensible 
power that may reasonably be implied. 

THEREFORE, TT IS MY OPINION THAT: 

Fire district trustees have authority to enter into 
loan agreements to finance the acquisition of equ1pment 
and fac1l i t.ies needed by t.he district for fire protec
tion. 

~:t~, 
/

,MIKE GREhY · 
Attorney General 
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