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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONHENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rule 16-2.14(2)-514130 
regulating dance halls and 
pleasure resorts 

) NOTICE OF PROPOSED REPEAL 
) OF RULE l6-2.14(2)-Sl4130 
) (Dance Halls and 
) Pleasure Resorts) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

l. On December 17, 1979, the Department of Health and 
Environmental Sciences has proposed to repeal rule 16-2.14(2)-
514130 regulating dance halls and pleasure resorts. 

2. The rule for consideration for repeal is found on 
page 16-92 of the Administrative Rules of Montana. 

3. The department proposes to repeal this rule because 
the Department of Administration has adopted a rule of similar 
import for toilet facilities in new buildings, including 
assembly buildings, ARM 2-2.11(1)-511060 (Notice of Adoption, 
p. 1483, MAR 1978 Issue No. 14), which the department believes 
covers the subject matter of ARM lu-2.14(2)-514130. Therefore, 
the proposed repeal would eliminate a superfluous rule. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to 
Robert L. Solomon, Presiding Officer, Department of Health 
and Environmental Sciences, Cogswell Building, Capitol 
Station, Helena, Montana, 59601. Written comments in order 
to be considered must be received by not later than December 14, 
1979. 

5. If a person directly affected wishes to express his 
data, views and arguments orally or in writing at a public 
hearing, he must make written request for a public hearing 
and submit this request along with any written comments he 
has to Mr. Solomon on or before December 14, 1979. 

6. If the department receives requests for a public 
hearing on the proposed repeal from either 10% or 25, which­
ever is less, of the persons who will be directly affected by 
the proposed repeal of the rule, by a governmental subdivision 
or agency, or by an association having not less than 25 mem­
bers who will be directly affected, a public hearing will be 
held at a later date. Notification of parties in such event 
will be made by publication in the Administrative Register. 

7. The authority of the department to repea~ this rule 
is based on Sections 2-4-305, 2-4-314, !1CA. 

Certified to the Secretary o State ____ ~N~o~v~e=m=b~e~r~~6~,~1~9~7~9~-

21-11/15/79 ~lAR Notice No. 16-2-118 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rule 16-2.14(2)-Sl4250 
regulating rummage and second­
hand clothing 

) NOTICE OF PROPOSED REPEAL 
) OF RULE l6-2.14(2)-Sl4250 
) (Rummage and Second-Hand 
) Clothing) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

l. On December 17, 1979, the Department of Health and 
Environmental Sciences has proposed to repeal rule 16-2.14(2)­
Sl4250 regulating rummage and second-hand clothing. 

2. The rule for consideration for repeal is found on 
pages 16-201 and 16-202 of the Administrative Rules of Montana. 

3. The department proposes to repeal this rule because 
the statute cited for the rule no longer authorizes the rule. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to 
Robert L. Solomon, Presiding Officer, Department of Health 
and Environmental Sciences, Cogswell Building, Capitol 
Station, Helena, Montana, 59601. Written comments in order 
to be considered must be received by not later than December 14, 
1979. 

5. If a person directly affected wishes to express his 
data, views and arguments orally or in writing at a public 
hearing, he must make written request for a public hearing 
and submit this request along with any written comments he 
has to Mr. Solomon on or before December 14, 1979. 

6. If the department receives requests for a public 
hearing on the proposed repeal from either 10% or 25, which­
ever is less, of the persons who will be directly affected by 
the proposed repeal of the rule, by a governmental subdivision 
or agency, or by an association having not less than 25 mem­
bers who will be directly affected, a public hearing will be 
held at a later date. Notification of parties in such event 
will be made by publication in the Administrative Register. 

7. The authority of the department to repeal this rule 
is based on Sections 2-4-305, 2-4-314, MCA. 

A. 

Certified to the Secretary o November 6, 1979 

MAR Notice No. 16-2-119 ?.1-11/15/79 
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BEFORE THE DEPARTr1ENT OF HEALTH AND ENVIRONHENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rule l6-2.14(2)-Sl4240 
regarding nuisances 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEAL 
OF RULE 16-2.14(2)-514240 

(Nuisances) 
NO PUBLIC HEARING CONTEr1PLATED 

l. On December 17, 1979, the Department of Health and 
Environmental Sciences has proposed to repeal rule l6-2.14(2)­
Sl4240 regarding nuisances. 

2. The rule for consideration for repeal is found on 
pages 16-200 and 16-201 of the Administrative Rules of Montana. 

3. The department proposes to repeal this rule because 
the statute cited does not authorize the rule. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to 
Robert L. Solomon, Presiding Officer, Department of Health 
and Environmental Sciences, Cogswell Building, Capitol 
Station, Helena, Montana, 59601. vlritten comments in order 
to be considered must be received by not later than December 14, 
1979. 

5. If a person directly affected wishes to express his 
data, views and arguments orally or in writing at a public 
hearing, he must make written request for a public hearing 
and submit this request along with any written comments he 
has to Mr. Solomon on or before December 14, 1979. 

6. If the department receives requests for a public 
hearing on the proposed repeal from either 10% or 25, which­
ever is less, of the persons who will be directly affected by 
the proposed repeal of the rule, by a governmental subdivision 
or agency, or by an association having not less than 25 mem­
bers who will be directly affected, a public hearing will be 
held at a later date. notification of parties in such event 
will be made by publication in the Administrative Register. 

7. The authority of the department to repeal this rule 
is based on Sections 2-4-305, 2-4-314, MCA. 

Certified to the Secretary of tate __ ..:N:.:.o::.v.:..::ec::m::.b::.:e::.:r:_.:::6_,_,....:1:.:9::..7:..::..9_ 

21-ll/15/79 
r1AR Notice No. 16-2-120 
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BEFORE THE DEPARTMENT OF HIGHWAYS 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL of Rule 
18-2.10(10)-S10090 regarding lease 
policies and Rule 18-2.10(10)-S10100 
regarding instructions and ident­
ification, these policies are now 
incorporated into Rule 18-2.10(10)­
Sl0080. 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
REPEAL OF RULE 18-2.10 
(10)-S10090, POLICIES 
OF UNIFORM AGREEMENT 
RELATING TO LEASED 
VEHICLES AND RULE 18-2 
.10(10)-SlOlOO, INSTRUC­
TIONS, FEES, AND IDENT­
IFICATION. 
NO PUBLIC HEARING 
CONTEMPLATED 

1. on December 28, 1979, the Department of Highways pro­
poses to repeal Rule 18-2.10(10)-S10090 regarding policies 
relating to leased vehicles licensing under the Uniform Agree­
ment and Rule 18-2.10(10)-SlOlOO regarding instructions, fees, 
and indentification for licensing under the Uniform Agreement. 

2. The rules proposed to be repealed are on pages 18-132 
through 18-134 of the Administrative Rules of Montana. 

3. The agency proposes to repeal these rules because the 
information is being incorporated into amended Rule 18-2.10 
(l0)-Sl0080. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed repeal in writing to Ronald 
P. Richards, Director, Department of Highways, 2701 Prospect 
Avenue, Helena, Montana 59601, no later than December11, 1979. 

5. If a person who is directly affected by the proposed 
r€peal of Rules 18-2.10(l0)-S10090 and 18-2.10(10)-SlOlOO wish­
es to express his data, views and arguments orally or in writing 
at a public hearing, he must make written request for a hearing 
and submit that request along with any written comments he has 
to Ronald P. Richards, Director, Department of Highways, 2701 
Prospect, Helena, Montana 59601, no later than December 11, 
1979. 

6. If the Agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is less 
of the persons directly affected; from the Administrative Code 
Conuni ttee of the Legislature; from a governmental subdivision 
or agency; or from an association having not less than 25 mem­
bers who will be directly affected, a hearing will be held at a 
later date. Notice of the hearing will be published in the 
Montana Administrative Register. Ten percent of those persons 
directly affected has been determined to be 776 persons based 
on the number of prorated carriers in Montana through September 
1979. 

7. The authority of the agency to make the proposed rule 
is based on section 61-3-713 and implemented by 61-3-711 through 
61-3-733, MCA. 

MAR Notice No. 18-2-22 21-11/15/7 9 
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IN THE MATTER OF THE AMEND-
MENT of Rule 18-2.10(10)-510080 ) 
regarding licensing under Uniform) 
Agreement. ) 

TO: All Interested Persons: 

) 
) 

NOTICE OF PROPOSED AMEND­
MENT OF RULE 18-2.10(10)-
510080, UNIFORM AGREEMENT 
PRORATE INSTRUCTIONS. 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 28, 1979, the Department of Highways 
proposes to amend Rule 18-2. 10 { 10) -S10080 which is an out-of­
date copy of the Uniform Agreement. 

2. The rule as proposed to be amended provides as fol-
lows: 

18-2.10(10)-510080 HNfF9RM ASREEMEN~ PR9RA~E fN6~RY8~f9N6 
INTERSTATE APPORTIONED LICENSING (1) Apportioned or propor­
tlonal reg1stration is a method of licensing commercial veh­
icles travelling interstate in which the fees are prorated by 
the percentage of miles travelled in each jurisdiction. 

ill The state of Montana is a member of two maJor appor­
tioned licensing agreements. These agreements are known as the 
International Registration Plan and the Uniform Vehicle Regis 
tration Proration and Reciprocity Agreement. 

Q) In addition to Montana, the following jurisdictions 
are members of the International Registration Plan: Alabama 
(Effective October 1, 1980), Alberta, Arkansas, Colorado, Id?ho, 
Illinois, Iowa, Kentucky, Louisiana, Minnesota, Mississippi, 
Missouri, Nebraska, North Carolina, Oklahoma, Oregon, South Da­
kota, Tennessee, Texas, Utah, Virginia, Wisconsin, and Wyoming. 
Carriers from these jurisdictions receive instructions, submit 
applications, and receive identification through their base 
(.llome) jurisdictts>.n, which allows their travel in othE;E_ juris­
dictions. 

i±l Members of the Uniform Vehicle Registration Proration 
and Reciprocity A~reement are: __ Montana, Alaska, Arizona, Br1t 
ish columbia, Cal1fornia, Kansas, Nevada, New Mexico, North Da 
kota, and Washington. Carriers from these jurisdictions subrni t_ 
an application and receive identification from '::'ach jurisdic­
tion in which they wish to travel. 

ill Montana based carriers and carriers from the Uniform 
Agreement jurisdictions are to contact the Gross Vehicle Weight 
Division, Box 4639, Helena, Montana 59601, A.C. 406-449 2476, 
(2701 Prospect Avenue), for complete instructions and applica­
tion forms. Carriers in the International Registrat1on Plan 
are to contact their base (home) jurisdiction for instructions. 

The rule material which is being deleted is contained on 
ARM pages 18-125 through 18-132. It is a copy of the out-of­
date Uniform Vehicle Registration Proration and Reciprocity 
instructions, which were in effect in 1972. Since this materi­
al is so lengthy, it is not being subrni tted in this notice. 

21-11/15/79 ~IAR Notice No. 18-2-22 
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A copy of the entire material being removed can be obtained by 
contacting the Gross Vehicle Weight Division, Box 4639, Helena, 
Montana 59601. The new amended material added to this rule 
better explains the methods of apportioned (proportional) 
licensing and procedures to be followed. 

3. This rule is proposed to be amended to make current 
the information on the methods of interstate apportional licen­
sing available to Montana carriers. This rule had not been re­
vised since its adoption on December 29, 1972. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Ronald P. Richards, Director, Department of Highways, 2701 
Prospect Avenue, Helena, Montana 59601, no later than December 

11' 1979. 
5. If a person who is directly affected by the proposed 

amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit that request along with any 
written comments he has to Ronald P. Richards, Director, De­
partment of Highways, 2701 Prospect Avenue, Helena, Montana 
59601, no later than December 13 1979. 

6. If the Agency receives' requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is less 
of the persons directly affected by the proposed amendment; 
from the Administrative Code Committee of the Legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 776 persons based on the number of prorated carriers in 
Montana through September 1979. 

7. The authority of the department to make the proposed 
amendment is based on section 61-3-713 and implemented by 
61-3-711 through 61-3-733, MCA. 

ctor 

Certified to the Secretary of State, November 6, 1979. 

11AR Notice No. 18-2-22 21-11/15/79 
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BEFORE THE DEPARTMENT OF HIGHWAYS 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL) 
of Rule 18-2.6A(1)-S600, ) 
Rules Administered by Right) 
of Way Section. ) 

) 

NOTICE OF PROPOSED REPEAL 
of Rule l8-2.6A-S600 
relating to Rules Administered 
by Right of Way Section. 
NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On July 1, 1980, the Department of Highways proposes 
to repeal 18-2. 6A( 1) -S600, relating to Rules Administered by 
the Right of way section. 

2. The rule proposed to be repealed is on page 18-17, of 
t.he Administrative Rules of Montana. 

J. The department proposes to repeal this rule for the 
following reason: 

Rule 18-2. 6A( 1) -S600 is obsolete because the rules under· 
the jurisdiction of the Preconstruction Bureau are no longer 
administered by the Right of Way Section. These rules are ad­
ministered by the Preconstruction Bureau and are included in 
recodified Chapter 5 of Title 18. 

4. Interested persons may submit their data, views, or 
arguments concer·ning the proposed repeal in writing to the 
Director:- of Highways, Depar·tment of Highways, 2701 Prospect 
/\venue, Helena, Montana 59601, no later than December 13, 1979. 

S. If a person who is directly affected by the proposed 
1:epea.l of Rule 18-2.6A(l)-S600 wishes to express his data, 
views and arguments orally or in writing at a public hearing, 
be must make I·IL"i tten request for a hearing and submit that 
·~ecluest along with any writ len comments he has, t.o Ronald P. 
Richards, at the address given in paragraph 4 above, no later 
r lld.n December L3, _1_979. 

6. If the agency ~eceives requests for a public hearing 
011 the proposed repeal h·om ei tiler 10% or 25, whichever is 
.less, of the persons directly affected; from the Administrative 
Code Commi t:tee of the Legislature; from a governmental subdiv c­
sion or agency; or from-an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administt·ative Register. Ten percent of those per­
sons directly affected has been determined to be 6,000 persons 
based on the estimated number of pt·operty ownerships abutting 
non-contr·olled access high<Nays on the State Highway System. 

7. The authority of the department to make the proposed 
rule is based on Section 2-5-112, implemented Section 
2-5-112, MCA. 

Certified to the Secretary of State November 6, 1979. 

21-11/15/79 MAR Notice No. 18-2-23 
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BEFORE THE DEPARTMENT OF HIGHWAYS 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT of rule 18-2.6AI(2)-S6040) 
relating to Encroachments on ) 
Controlled Access Right of Way) 

) 

TO: All Interested Persons 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 18-2.6AI(2)-S6040, 
ENCROACHMENTS ON CONTROLLED 
ACCESS RIGHT OF WAY. 
NO PUBLIC HEARING CONTEMPLATED 

1. On December 28, 1979, the Department of Highways pro­
poses to amend rule 18-2. 6AI ( 2) -S6040, relating to encroach­
ments on Controlled Access Right of Way. 

2. The rule as proposed to be amended provides as 
follows: (stricken language interlined and added language 
underlined) 

18-2.6AI(2)-S6040 ENCROACHMENTS ON CONTROLLED ACCESS 
RIGHT OF WAY (1) No pr1vate use of state highway system 
rlght-of-way shall be allowed within and between the access 
control limits of controlled access highway except as noted 
below: 

(a) The Director of Highways or his assign may approve 
individual private encroachments within the controlled access 
right-of-way, provided prior concurrence is obtained from the 
Federal Highway Administration for each such encroachment. 

(b) As a minimum requirement, encroachments within con-­
trolled access right-of-way must conform to the standards set 
forth in MAC ±s-~~6A~f~t-66969 18-2.6AI(2)-S6080 through 
18-2.6AI(2)-S6120. 

(c) The facility must be constructed and maintained and 
be capable of being removed from the area outside of the access 
control limits. 

3. The rule is proposed to be amended to correspond with 
location of the rule which set the standards for minimum re­
quirements on encroachments on controlled access highways on 
the state highway system. 

4. Interested parties may submit their data, views, or 
arguments, concerning the proposed amendment in writing to the 
Director of Highways, Department of Highways, 2701 Prospect 
Avenue, Helena, Montana 59601, no later than December 13, 1979. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments oral­
ly or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Ronald P. Richards, at the address 
given in paragraph 4 above, no later than December 13, 1979. 

6. If the agency receives request for a public hearing on 
the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
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amendment, from the Administrative Code Committee of the legis­
lature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who wiJl be direct­
ly affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 720 persons based on the estimated number 
of property ownerships abutting controlled access highways on 
the state highway system. 

7. The authority of the agen reposed 
amendment is based on Section 60-3-10 , 

irector, 
Department 

certified to the Secretary of State November 6, 1979. 
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STATT:: OF MO:,TANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICEHSING 

BI:FORE THE BO'\.RD OF ATHLETICS 

IN THE HATTER of the Proposed ) 
1\mendment of ARH 4 0-3. 14 ( 10)- ) 
Sl4030 subsection (1) concern-) 
ing Weights and Classes ) 

TO: All Interested Persons: 

NOTICE OF PROPOSSD AMEND!li':N1" 
OF Al'U-1 40-3.14 (10) -Sl4030 
( 1) HEIGHTS A~'ID CLASSES 

:"10 PUBLIC IIEArti:<G CONTEHPLATED 

1. On December 16, 1979 the Board of Athletics proposes to 
amend ARH 40-3.14(10)-Sl4030 subsection (1) concerning weights 
and classes. 

2. The amendment as proposed will read as follows: (new 
matter underlined, deleted matter interlined) 

"40-3.14 (10) -814030 WEIGHTS AND CLASSES (1) The follow­
ing limitations or weights are placed on all boxing bouts: 

Between Junior Flyweights ........... (109 lbs.), 3 1 lb~. 

Between Flyweights .................. (112 lbs.), 3 I lbs. 
Between Junior Bantamweights ........ (115 lbs.), 3 I lbs. 
Between Bantamweights ............... ( 118 lbs.) , 3 I lbs. 
Between Junior Featherweights ......• (122 lbs.), 3 I lba. 
Between Featherweights .............. (126 lbs.), 3 l lbs. 
Between Junior Lightweights ......... (130 lbs.), 3 I lbs. 
Between Lightweights ................ (135 lbs.), 3 1 lb~. 
Between Junior Welterweights ........ (140 lbs.), 3 I lb~. 
Between Welterweights ............... (147 lbs.), 3 1 lbs. 
Between Hiddleweights ............... (160 lbs.), 3 1 lb.,. 
Between Light Heavyweights .......... (175 lbs.), 3 I lbs. 
Between Cruiser Neights .......... (175-190 lbs.), 3 1 lbs. 
Heavyweights, all over 175 lbs .. (no limitation) -
Only 3 1 lb~. overweight will be allowed from Junior 

Flyweights-to Light Heavyweights and including cruiser 
weights, 

Heavyweights - no limitations. 
•Por-exe:mr>ie;-a-fl:ywe.i:ght-wl"!i:ghi:ng-il:6-l:b,~;-conl:d-not 

box-an-opponent-wei:ghi:ng-ovl"!r-il:3;-i:f-hl"!-wl"!i:ghed-l:l:r-l:b~~, 

hi:~-opponl"!nt-eonl:d-not-exel"!l"!d-l:l:5 7 -l"!te~ 
(2) ••••••• " 

3. The Board is proposing the amendment to conform with 
international boxing regulations. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Athletics, Lalonde Buildina, Helena, Montana 59601 no 
later than December 14, 1979. " 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Athletics, Lalonde Building, 
Helena, Montana 59601 no later than December 14, 1979. 

6. If the Board receives requests for a public hearing on 
the proposed amendment from 10% or 25 or more of those persons 
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directly affected by the proposed ilmendment or the Administrative 
Code Committee of t~o Le~islature, a hcarin~ will be held at a 
later diJte. tlotice of twar.i.nc; will be publl.>)hod in tho Montana 
Administrative Rc~ister. 

7. The authority of the Board to make the proposed amend­
ment is based on Section 23-3-102 MCA and implements section 
23-3-103 HCA. 

BY: 

BOARD OF ATHLETICS 
PATRICK J. CONNORS, CHAIRMA:< 

ED IR 
DEPART!~ENT OF PROFESSIO, AL 
AND OCCUPA'riONAL LICENSING 

Certified to the Secretary of State, November 6, 1979. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL ru~D OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF DENTISTRY 

IN THE MATTER of the Proposed) 
Adoption of new rules setting) 
fee schedules for dentists ) 
and dental hygienists ) 

NOTICE OF PROPOSED ADOPTION 
OF ARM 40-3.34(6)-S3455 
FEE SCHEDULE AND ARM 40-
3.34(6)-S34010 FEE SCHEDULE 

NO PUBLIC SEARING CONTEMPLATED 
TO: All Interested Persons: 
1. On December 16, 1979, the Board of Dentistry proposes 

to adopt two new rules setting fee schedules for dentists and 
dental hygienists. 

2. The proposed rule ARM 40-3.34(6)-53455 sets a fee 
schedule for dentists and will read as follows: 

"40-3.34(6)-53455 FEE SCHEDULE 
(l) Examination or application fee 
(2) Re-examination or application 
(3) Licensure 
(4) Renewal, in-state 
(5) Renewal, out-of-state 
(6) Duplicate Licensure fee as set 

by section 37-4-303 MCA 
(7) Penalty fee as set by section 

$60.00 
60.00 
20.00 
25.00 
25.00 

10.00 

37-4-307(3) MCA 10.00" 
3. The Board is proposing the adoption of this rule as the 

Board has the authority to set fees commensurate with costs and 
has determined this schedule, which includes several fees that 
are set by statute to be necessary to sustain the administrative 
costs of the Board. House Bill 233 which gave the Board 
discretion in setting the fees also required a statement of 
intent in which it required the Board of Dentistry to publish 
data on the actual costs of examination in notice of proposed 
rules. Listed below are the actual figures involved in the pro­
cedure for examination for both dentists and dental hygienists: 

Actual cost: Department cost per applicant or examinee 
four hours secretarial time $23.00 
law and rules - one copy 1.10 
meeting room 2. 00 
three reference letters, return 
postage included 

two verification letters, return 
postage included 

five page exam (copying) 
application - postage 
~lise. costs 
Subtotal 

Board time & Cost per applicant 
TOTAL PER APPLICANT 

The proposed rule implements sections 
(7), 303 (2), 307 (1), (2), and (3) MCA. 

1.56 

1.04 
.25 
.47 
.88 

30.30 
27.00 
57.30 

37-4-301 (4) (e), (f), 

4. The proposed rule AID1 40-3.34(6)-S34010 sets a fee 
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schedule for dental hygienists and will read 
"40-3.34(6)-S34010 FEE SCHEDULE 
(1) Examination or application fee 
(2) Re-examination or application 
(3) Renewal, in-state 
(4) Renewal, out-of-state 
(5) Licensure fee as set by section 

37-4-403 MCA 
(6) Duplicate license fee as set by 

section 37-4-303 (2) HCA 
(7) Penalty fee 

as follows: 

$60.00 
60,00 
10.00 
10.00 

15.00 

10.00 
10.00" 

5. The Board is proposing the adoption of this rule for 
the reasons as set out in paragraph 3. above. 

The proposed rule implements sections 37-4-303(2), 402 (5) 
(e), (f), (7) and 406 (1) MCA. 

6. Interested parties may submit their data, views or 
arguments concerning the proposed adoptions in writing to the 
Board of Dentistry, Lalonde Building, Helena, Montana 59601, 
no later than December 14, 1979. 

7. If a person who is directly affected by the proposed 
adoptions wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Dentistry, Lalonde 3uilding, 
Helena, Hontana 59601 no later than December 14, 1979. 

8. If the 3oard receives requests for a public hearing on 
the proposed adoptions from 10% or 25 or more of those persons 
directly affected by the proposed adoptions or the Administra­
tive Code Corrunittee of the Legislature, a hearing will be held 
at a later date. cl/otice of the hearing will be published in 
the Hontana Administrative Register. 

9. The authority of the Board to make the proposed adop­
tions is based on the sections listed as implementing sections 
after each proposed rule. 

BOARD OF DENTISTRY 
DOUGLAS E. WOOD, D.D.S., 
PRESIDE;-<T 

Certified to the Secretary of State, NOvember 6, 1979. 
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STATE OF }10i'JTANA 
DEPARTHENT OF PROFESSIONAL MJD OCCUPATIOJ,IAL LICENSING 

BEFORE THE BOARD OF '1EAREJG AID DISPENSERS 

IN THE 11ATTER of the Proposed 
Repeal of Amq 40-3.42(6)-S4260 
concerning a grandfather clause) 

TO: All Interested Persons: 

NOTICE OF PROPOSED REPEAL 
OF ARM 40-3.42(6)-S4260 
GRANDFATHER CLAUSE 

NO PUBLIC HEARING CONTEMPLATED 

l. On December 16, 1979, the Board of Hearing Aid Dispensers 
proposing to repeal ARM 40-3.42(6)-S4260 concerning a grandfather 
clause. 

2, The rule which is proposed for repeal is located at 
page 40-156.2 Administrative Rules of !·lontan<J and reads as 
follows: (deleted matter interlined) 

~49-3~+~i6r-S4~69-6RANBP~~HBR-ehAHSE--fit--Phe-ll6rand­

father-eianaeu-~re~~a~en-of-the-iaw-~a-ne-ion~er-~ai~d­
after-Mareh-4;-i9~i~--An7-appi±cant-a£ter-th±a-date-w±ii 
be-re~n±red-te-ta~e-the-Hear±n~-A±d-Board-exam~nat~on­
and-paaa-±t-pr~oP-to-i~eena±n~~· 
3. The Board is proposing the repeal as the rule is obsolete 

<Jnd was not recodified when the remainder of the rules were. 
The statute which this rule originally implemented was repealed 
in 1974 by Section 363, Chapter 350, Laws of 1974. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the Board 
of Hearing Aid Dispensers, Lalonde Building, He lena, ;.Jon tan a 
59601 no later than December 14, 1979. 

5. If a person who is directly affected by the proposed 
repeal wishes to express his data, views or arguments orally or 
in writing at a public hearing, he must make written request for 
a hearing and submit this request along with any written comments 
he has to the Board of nearing Aid Dispensers, Lalonde Building, 
Helena, Hontana 59601 no later than December 14, 1979. 

6. If the Board receives requests for a public hearing on 
the proposed repeal from 10% or 25 or more of those persons 
directly affected by the proposed repeal or the Administrative 
Code Committee of the Legislat,Jre, a hearing will be held at a 
later date. Notice of the hearing will be published in the 
Montana Administrative Register. 

7. The authority of the Board to make the proposed repeal 
is based on section 37-16-201 (5) MCA. 

BOARD OF HEARII>!G AID DISPE!-JSERS 
CECILIA SWEENEY, PRESIDENT 

E 
DEPARTMENT NAL 
AND OCCUPATIOHAL LICENSING 

Certified to the Secretary of State, November 6, 1979. 
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STATE OF HmlTANA 
DEPARTHEN'::' OF PaOFESSIONAL Al'l0 OCCUPATIONAL LICENSiaG 

BEFORE 'l'HE BOARD OF PROFESSIOilAL C:NGIN2ERS AND Lli.ND SURVEYORS 

IN THE MATTER of the Proposed 
Amendments of Aru1 40-3.86(6)­
S8630 concerning quorums; 40-
3.86(6)-58660 concerning 
approval of schools; 40-
3.86(6)-58680 concerning affil­
iation with National Associa­
tions; 40-3.86(6)-S8690 con­
cerning a code of ethics; 40-
3.86(6)-586010 concerning pre­
paration and p~blication of 
rosters, notices and orders, 
subsections (l) and (2); 40-
3.86(6)-S86020, subsections (2) 
(b) and (7) concerning applica­
tions; 40-3.86(6)-586030 sub- ) 
sections (3) (d), (e), (i) ,and (j)) 
concerning the granting and ) 
issuing of licenses; 40-3.86(6)-) 
S86040 concerning preparation ) 
of licenses; 40-3.86(6)-S86050 ) 
concerning examinations; 40- ) 
3.86(6)-586060 concerning ) 
renewals; 40-3.86(6)-S86070 sub-) 
sections (3) (a) and (5) (e) con- ) 
cerning reciprocity for pro- ) 
fessional engineers; 40-3.36(6)-) 
586080 concerning duplicate or ) 
lost licenses; 40-3.86(6)- ) 
S86090 concerning a fee schedule;) 
40-3.86(6)-S86100 concerning ) 
suspensions and revocations; and) 
40-3.86 (G)-S86105 subsection (4)) 
concerning corporate or multi- ) 
person fin'ls. ) 

TO: All Interested Persons: 

"'OTICE OF PROPOSED ANI:2JDMI:i~T 

OF Aill'l 40-3.86 ( 6) -S8630 
QUORUH5; 40-3.86(6)-58660 
APPROVAL OF SC!IOOLS · 40-
3.36 (6)-S8680 AFFii.IA'.i'IO'I 
WITH NATIO!'JAL ASSOCIATIO~l5; 
40-3.86(6)-S8690 CODE OF 
ETHICS; 40-3.86(6)-586010 
PREPARATIO!J AND PUBLICATI0;\1 
OF ROSTERS, NOTICE:S Ai~D 

ORDERS; 40-3.86(6)-S86020 
APPLICATIO!lS; 40-3.86(6)­
S86030 GRl\;~T 1\i'ID ISSUE 
LICENSES; 40-3.86(6)-S86040 
PREPARATION OF LICENSES, 
40-3.86(6)-586050 SXAHidA­
TIONS; 40··3.86 (6)-,<;86060 
K(PIRATIOl'/ - RE'lEWALS - FEES; 
40-3.86(6)-S86070 KECIPROCITY 
FOR PROFESSIONAL ENGINEERS; 
40-3.86(6)-S86080 DUPLICATE 
OR LOST CERTIFICATB; 40-
3.86(6)-S86090 FEES SCHEDULE; 
40-3.86(6)-586100 SUSPENSIONS 
AND REVOCATIOliS; ~0-3.86 (6)~ 

S86l05 CORPORA':CE OR 11ULTI~ 
PERSO" FIRl'lS 

NO PUBLIC ilEARit~G COWLEH­
PLATED 

1. On December 16, 1979, the Board of Professional 
Engineers and Land Surveyors proposes to amend APJ·! 40-3.86 (6)-
58630 concerning quorums; 40~3.86(6)~,<;8660 concerning approval 
of schools; 40-3.86(6)-S8680 concerning affiliation with 
National Associations; 40-3.86(6)-58690 concerning a code of 
ethics; 40-3.86(6)-586010 subsections (l) and (2) concerning 
?reparation and publication of rosters, notices and orders; 
40-3.86 (6) -S86020, subsections (2) (b) and (7) concerning apj..>lica­
tions; 40-3.86(6)-S86030 subsections (3)(d), (e). (i) and (j); 40-
3.86(6)-S86040 concerning preparation of licenses; 40-3.86(6)­
S86050 concerning examinations; 40-3.86(6)-S86060 concerning 
renewals; 40-3.86(6)-S86070 subsections (3) (a) and (5) (e) 
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concerning reciprocity for professional engineers; 40-3.96(6)­
S86080 concerning duplicate or lost licenses; 40-3.86(6)-886090 
concerning a fee schedule; 40-3.86(6)-S86100 concerning sus­
pensions and revocations; and 40-3.86(6)-S86105 subsection (4) 
concerning corporate or multi-person firms. 

2. The Board is proposing these amendments to comply with 
the changes in the statute as per Senate Bill 422, enacted as 
Chapter 408, !lantana Session I,aws, 1979. 

3. The proposed amendment to 40-3.86(6)-S8630 will read 
as follows: (new matter underlined, deleted matter interlined) 

"40-3.86(6)-S8630 QUORU!1 (1) -l"ot1r-Five members of 
the Board shall constitute a quorum of any meeting." 
The rule implements section 37-67-201(3) MCA. 
4. The proposed amendment of 40-3.86(6)-S8660 will add a 

new subsection (3) and will read as follows: (new m<Itter under­
lined) 

"40-3. 86 (6) -S8660 APPROVAL OF SCHOOLS (l) ... 
(2) •• 
(3) The Board will make a list available that shows the 

Montana schools offering survey1ng curricula acceptable 
to the Board. All course credits acceptable as trans 
ferrable to the surveying curricula of any school 
approved by the Board will be acceptable by the Board 
when transfer is accomplished by the applicant." 
The rule and proposed amendment implement section 37-67-306 

(1) HCA. 
5. The proposed amendment of 40-3.86(6)-S8680 will read 

as follows: (new matter underlined, deleted matter interlined) 
"40-3.86(6)-S8680 AFFILIATION WITH NATIONAL ASSOCIA­
TIONS (l) The Board may affiliate with the national 
Council of State Boards of Engineering Examiners. Any 
delegate or delegates to the Council appointed by the 
Board shall attend th~-a~n1:1ai meetings of the Council 
at the expense of the Board." -
The rule and proposed amendment implements section 37-67-

202 MCA. 
6. The proposed amendment to 40-3.86(6)-S8690 changes the 

catch phrase and adds rules of professional conduct and will 
read as follows: (new matter underlined, deleted matter inter­
lined) 

"40-3.86(6)-S8690 €8BB-8F-B'!'Hf€S-RULI.:S OF PROFESSIONAL 
CONDUCT (1) The Board will expect all engineers and 
land surveyors to uphold and advance the honor and 
dignity of the Engineering and Surveying Profession 
and Registration Law within the ethical standards ~et 
£orth-~n-the-~€od~-of-Bth~eell-~nei~d~d-on-th~-appi~ea­

t~en-£o~ encompassed in the following 'Rules of 
Professional Conduct'. 

(2) In order to safeguard life, health and property, 
to promote the public welfare, and. to es~ab_!_~sh and 
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m~intai.r.. a high sto.ndard o~ Jnt~::~Jrit'/ _,tnd l-T,_:u.·t _t:·t~ 
t-he "7ailowina ru lcs -of-lJi-C-£ef;-8lc)n~1-r-c;n,_ilJ~ r. ··-_;F;;-T~----:-,, 
i1i.ndin(J ~)n every--~;c:r-~on ___ Fl0lr;:~-;~---:c·_t:--t-~-: 1~ .-!~--... : ,o:-

0ffi~~q~~~~£~~~-~;;~~I~*~=~~[~s;ic~~,,,,-~rt~~~,~~:~: 
ch~rqed with havinq KnowLc~10 1)f ~:1e 0··~sL0n2:~ •JL 

-these rules o[·--p-rOfesslon<J l. r::r)DC1UCt-;-~-~ncr ::.didil be 
deemed to be .E arni 1 Iar -w-lth--1::--f;(;Ir- r:: rov-1.-~-l-~~)-n. ~;; :·1 n,;J t: () 

~~~~i~~;e~l:t 5~=~;~~~~~0~i~;~~~; ~~~i1PJ.%"~~1~~~w 
L~nd surveying Ls- a pnvileq,;~--=·;:;~,:::p~To--il-rTcjlit:. 

(4) In these rules of professT6r:iil conduct, d1e-word 
'registrant' shall mean <:ElY ";:)crson holdin'} a license 
or certif~cate 1ssued by this board. -------

(5) Registrants in the fulfillment of their pro-
fessional duties, shall: -
--(a) hold paramount the safety, health and welfare 
of the public 1n the performance of their professional 
duties; 
· (i) Registrants shall at all times recognize that;_ 
their primary obligation is to protect the safetx• 
health, property and welfare of the public. If their 
professional judgement ~.S overrul~d under cirp]-t!!JS_t_~nc§_'?_ 
where the safety, health, property or welfare of the 
public are endangered, they shall notify their employer 
or client and such other authority as may be appropriate. 

(ii) Registrants shall approve and seal only those 
design documents and surveys, reviewed or prepared by 
them, which are safe for public health, property and 
welfare in conformi ty._wi th accepted engineering and lano!. 
surveying standards. 

(111) Registrants shall not reveal facts, data or 
information obtained in a professional capacity without 
the prior consent of the client, or employer except as 
authorized or required by law. 

(iv) Registrants shall not permit the use of their 
name or firm name nor associate in business ventures 
with any person or f1rm which they have reason to 
bel1eve 1s engag1ng 1n fraudulent or dishonest business 
or professional practices. 

(v) Reg1strants having knowledge of any alleged 
violation of any of these rules of professional conduct, 
shall cooperate with the Board by furnishing such infor 
mation or assistance as may be required. 

(b) perform services only in the areas of their 
corapetence; 

(i) re~istrants shall undertake assignments only 
when qual1fied by education or experience in the specific 
technical fields of engineering or land surveying involved. 
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(ii) registrants shall not affix their signatures 
or seals to any plans or docunents dealing with sub 
ject matter in which they lack competence, nor to any 
such ~lan or document not prepared or reviewed under 
thelr direct supervisory control. 

(iii) Registrants may accept an assignment outside 
of their fields of competence to the extent that their 
servlces are restricted to those phases of the proJect 
in which they are qualified, and to the extent that 
they are satisfied that all other phases of such ?rO­
ject will be performed by aualified associates, consul­
tants or employees. 

(iv) In the event a question arises as to the com­
petence of a registrant in a specific technical field 
which cannot be otherwise resolved to the Board's 
satisfaction, the Board, either upon request of the 
registrant or on its own volition, shall admit the 
registrant to an appropriate examination. 

(c) issue public statements only in an objective 
and truthful manner; 

(i) Reglstrants shall be objective and truthful 
in professional reports, statements or testimony. 
They shall include all relevant and pertinent informa­
tion in such reports, statements or testimony. 

(ii) Reglstrants may express publicly a professional 
opin~on on techn~cal subJects only when that op~n~on 
is founded upon adequate knowledge or the facts and 
competence in the subject matter. 

(iii) Registrants shall issue no statements, criticisms 
or arguments on technical matters which are inspired or 
paid for by interested parties, unless the registrants 
have prefaced their comments by explicitly identifying 
the interested parties on whose behalf they are speak-
in , and b revealin the existence of an interest 
t e reglstrants may ave ~n the matters. 

(d) act in professional matters for each employer 
or client as faithful agents or trustees, and shall 
avoid conflicts of interest; 

(i) Registrants shall disclose all known or potential 
conflicts of interest to their employers or clients by 
promptly informing them of any business association, 
interest, or other circumstances which could influence 
their Judgement or the quality of their services. 

(ii) aegistrants shall not accept compensation, 
financial or otherwise, from more than one party for 
services on the same project, or for services pretaining 
to the same project, unless the circumstances are fully 
disclosed to, and agreed to, by all interested earties. 

(iii) Registrants shall not solicit or accept finan­
cial or other valuable consideration, directly or 
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-t~~-£-f~·iE- ~~ c!Cc~~~~tc_IT~~~E~f-~~~-2i;r::ii~.[; ~i---~~+:}}!}~:~~~:r~:rl ,~-- 1 -:~~: ~-en L:J 

T)~~t~:I."£~;~~~J:~}ffE71"~j~ i ;~~s~~~~}~fgrF-~:~~j~-,_ c, 

~::;~:p~~K~;?f-,~tf~~f.f¥i01-{~.~t~i- ~--1-~;~~;2-:~~~'~ ,. ~ . '" ,, ,;~~~ r-~~ 
-~:~~~~S~~~~k~-~~~r~~~~~;--;(J-Lici·t=-~~-~-;- :·;r·_-£~~~--:L;r~;u -~~- 1.hcm cr· 

···--~egTStrr3:!11:~-Sd ... l..i l :1oL ~~~ul ic i. ~ or ;.LCC(:L_.,t_ ."i pr•J-
£ :~ s s·ronar _2_~?n t r aC ~-!:--=-~~~ -- d -J U:!_~~j-,~~~rE~-!~l_f",)l-D~(~!. .. !.~~i~~~~~2I0_i____i~ 
prlnCl.pal or~er of their o.r-qani:l.J.~:ion servc:s as () 
nic~eX'Ce]Jt upon-;:luiilLc (TlscFlimrc ·a-r---arl"peiEJ:i=\eilt 
"[acts and Clrcumstanccs an"d conse·n·t'Of-the i~~;-;l)l--opr~Cite 
publ~c u.uthori ty ;------------------ ---------- -----------

(e) avo~d improper solicitation nf nrnfessinnal 
employment; -----------"------- ----~-----

(T}~trants shall not E.alsify or permit mis-­
representat~on of the~r, or the~r associates', Q~emic 
or profess~onal qual1f~cu.tions. They shall not mis ---­
iepresent or exaggerate their degree of responsibility 
~n or for the subJect matter of prior ass~g~ments. 
Brochures or other presentations incidental to: the 
sol~c~tation of employment shall not misrepresent 
pert~nent facts concerning employers, employees, 
assoc~ates, joint ><entures or past accomplishments 
w~th the intent and purp6se of enhancing their qualifi­
catlons and the~r work. - ----

(1~) Registrants shall not offer, give, solicit or 
rece~ve, elther d~rectly or indirectly, any commission, 
or g~ft, or other valuable consideration in order to 
secure work, and shall not make any political contribu~ 
t~on ~n an amount ~ntended to influence the award of a 
contract by public authority, but which may be reasonably 
construed by the public of having the effect or intent 
to influence the award of a contract." 
The rule ~mplements section 37-57~331 (d) MCA. 

7. The eroposed amendmen-t to 40-3.86 (6) -S86010 a;:nends 
subsections (1) and (2) of this rule and will read as followsc 
(new matter underlined, deleted matter interlined) 

"40-3. 86 (6) -586010 PRI:PARATION A;m PUBLICATIOH OF 
ROSTERS, NOTICES, AND ORDERS (l) The Secretary of 
the Board shall oversee the publishing and distribu­
tion of a roster each y~ar-dnr~n~-th~-month-of-A~r~i 
~n-a~~ordan~~-w~th-e~~t~on-66-2335-o£-th~-reg~etrat~on 
iaw-bienniem as required in Section 37-67-318 MCA, 
with- adc;endums, as deemed necessary by-the Board. 

(2) The Chairman shall direct meeting notices to 
be prepared, distributed and published in accordance 
with,-a,.-:l:~eted-~n-eha!"ter-6-of-th~e-t~t'l:e-;--MAe 
46-3796f6t-SB649-f3t t~e procedural rules, section 
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40-3.86 (2)-P8610." 
The rule implements section 37-67-318 MCA. 
8. The proposed amendment to 40-3.86(6)-S86020 deletes 

(2) (b) and amends (7). The proposed deletion and amendment will 
read as follows: (new matter underlined, deleted matter inter­
lined) 

MCA. 

"40-3. 86 (6) -S86020 APPLICATIONS ......... . 
(2) ... ibt-~he-eond±t±on~-~et-o~t-±n-the-a~~i±eat±on 
£orm7-±nei~d±ng-the-eode-o£-Eth±e~,-~heii-be-eon~troed 
to-be-e-~art-o£-the-roie~-and-regoiet±on~~ 
..... (7) Applications by holders of National Eng±neer±ng­
eert±£±eate~-Certification of Registration Records: 
Applicants who have a current NEE :JCRR eert±£±eate 
number must complete the following section of the 
Application for Registration as Professional Engineer. 
1. General Information, 2. Registration in other 
states, 9. Affidavit." 
The rule and proposed changes implements section 37-67-303 

9. The proposed amendment to 40-3.n6(6)-S86030 deletes 
(3) (d), (i) and (j), amends (e), the deletions and amendments 
will read as follows: (new matter underlined. deleted matter 
interlined) 

MCA. 

"40-3. 86 (6) -S86030 GRANT AND ISSUE LICENSES ..... .. 
(3) ... idt-Edoeet±on-ma~-be-eon~±dered-ae-Pre-Pro£e~­
~±onai-or-nand-Sorvey-work-e~per±enee-£or-a~~i±eat±ons 
eon~±dered-onder-n~em~orary-eoai±£±eat±on~~~-!laeh­
aeadem±e-yeer-~oeee~~£oiiy-eompieted-±n-e-~ehooi 

approved-by-the-Board-~haii-be-rated-a~-one-iit-year 
o£-Pre-Pro£e~e±onai-or-nand-Sorvey-Work-exper±enee~ 
However,-not-more-than-twoi~t-year~-e~per±enee-~haii­
be-ered±ted-to-ondergredoate-edoeat±on-qoai±£±eat±on~~ 

(e) Bxperience time may not be counted as Pre-Profes­
sional or Sub-Professional for work done during years 
counted for education . 
.. ~±t--Pert-t±me-eorvey-work,-±£-any,-wh±eh-may-or-may­
not-ron-eoneorrent-w±th-a-£oii-t±me-engagement7-eheii 
be-i±eted-aa-a-aeperate-engagement-w±th-totai-hoore­
werked-eonverted-to-yeare-by-d±v±d±ng-by-a-normai-work 
year-o£-~886-hon~~~ 

--fjt-Poii-t±m~-work-±e-eona±de~ed-a-normei-work-week­
o£-46-or-more-ho~~e~~ .. • 
The rule and proposed changes implements section 37-67-305 

10. The proposed amendment of 40-3.86(6)-S86040 will read 
as follows: (new matter underlined) 

"40-3.86(6)-S86040 PREPARATIO"J OF LICEHSES (1) Registra­
tion Number: At the time an applicant is voted registra­
tion by the Board, he will be assigned a serial number 
and issued a certificate of registration as a Professional 
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Engineer and/or Land Surveyor as appropriate. These 
numbers will be issued consecutively in the order in 
which the applications are approved by the Board. The 
a]Jplicant will be advised of his serial number in the 
notice sent him." 
The rule and proposed amendment implements section 37-67-

314 MCA. 
ll. T;le proposed amendmeilt to 40-3.86(6)-586050 changes 

the catch phrase to read as follows: (new matter underlined) 
"40-3. 86 (6) -586050 EXAi'!IW\.TION PROCEDURES .... " 
This rule implements section 37-67-311 HCA. 
12. •rhe ]_)reposed amendment to 40-3.86(6)-586060 will read 

as follows: (new matter underlined, deleted matter interlined) 
"40-3.86 (6) -586060 EXPTRZ-\.TIOll - RI:NEWALS --FEES-VF:RIFICA­
TION OJ'' COI'JPETENCY (1) Certificates of registration -­
expire eae~- on December 31 of the appropriate year 
and shall be renewed as outllned ln Section 66 ?36!-
37-67-315 MCA upon receipt of the renewal fee set by 
the Board. 

(2) The failure on the part of any registrant to 
renew his certificate annnaiiy in the month of December 
as required above shall not deprive such person of the 
right of renewal. If the process of renewal is not 
completed within-24 months of the expiration of the 
certificate, the applicant shall be considered a new 
appllcant wlth all pertlnent laws and rules applying. 

(3) Late Renewal: bnt tThe fee to be paid for the 
renewal of a certlficate after the month of December 
shall be increased ten percent for each month or 
fraction of a month that payment of renewal is delayed; 
provided, however, that the maximum fee for delayed 
renewal shall not exceed twice the normal renewal fees. 

(4) The department will notify every registered 
J_)erson by malllng a letter to the address ln the 
roster or to a corrected address 30 to 60 days prior 
·to the date of expiratlon of hls certificate. The 
letter Wlll speclfy the fees for renewal for a 2 year 
perlod. The letter Wlll lnclude a form for a verifica­
tlon of competency whlch the re<Jl.Strant !'lust sign and 
return to the Board. 

(5) Verlflcatlon of competency: At the time the 
reglstrant applies for renewal, he lS to verify that he has 
maintained his competency. 

(a) The certlflcatlon by the registrant that he has 
practiced engineering or land surveying for a minimum_ 
of 520 hours during each of the two years preceding 
renewal is accepted as verification of competency. 

(b) If the registrant has not continued in practice 
as ln (a) , he must provlde evldence to the board that 
a mlnlmurn comblned time of 520 hours per year of practice, 
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formal course work, home study, and/or group study 
have been completed. Certification of the preceding 
will be accepted as verification of competency." -­
This rule and proposed changes implements section 37-67-

315 HCA. 
13. 7he proposed amendment to 40-3.86(6)-586070 deletes 

subsection (3) (a) and amends (5) (e). The deletion and amendment 
read as follows: (new matter underlined, deleted matter 
interlined) 

"40-3.86(6)-586070 RECIPROCITY FOR PROFESSIOllAL CNGE<EI:RS 
.... (3) ... ia7--En~~neer~-h~id±n~-a-eert±f±eate-of­
~nai~f±eat~~n-~~~ned-by-the-Hat~~nai-eonnt~i-~f-Eng~neer­

~n~-ExaM~ner~-eomm~ttee-~n-Hati~nai-En~~neer~ng-eert±f~ea·· 
t±on-iseer . 
••••• (5) ••• (e) Such persons shall remit-~~xty-doiiar~ 
i$66}-$100 with his permit form. " 
The rule and proposed amendments implement sections 37-67-

312 and 319 MCA. 
14. The 9roposed a~endment to 40-3.86(6)-S86080 adds a 

new subsection (2) and will read as follows: (new matter under­
lined) 

"40-3.86(6)-586080 DUPLICATE OR LOST CERTIFICAT~ 
.. (2) The fee for duplicate certificate is $15.00." 
The rule and proposed change implements section 37-67-316 

MCA. 
15. Tne ~roposed amendment of 40-3.86(6)-586090 amends 

subsection (3) and adds a new subsection (4) and will read as 
follows: (new matter underlined, deleted matter interlined) 

"40-3.86(6)-S86090 FEES SCHEDULE 
. (3) The annnai biennial renewal fee for registration 
as a Professional Engineer or Land Surveyor, shall be 
twei~e-~eiiar~-i$iir $40.00. ~r For Professional Engineer 
and Land Surveyor (ES), it shall~-e±~hteen-~eiiara 
i$H!T $60.00. --~ 

(4) The remainder of the fees shall 
(a) EIT Ap~lication and test 
(b) PI: (on.glnal) Application. 
(c) PE Test (re-test) 
(d) PI: Comlty Appllcation 
(e) LSIT Application and Test 
(f) LS Application and Test 
(g) LS Comity and test 
(h) ~s Comity and LS test 
(l) EIT Transfer 
(j) Temporary Permit 

be as follows: 

The rule and proposed changes implements sections 37-67-
303, and 315 MCA. 

16. The proposed amendment to 40-3.86(6)-586100 adds a 
new subsection (3) and will read as follows: (new matter 
underlined) 
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"40-3. 86 (6) -S86100 SUSPE)JSIO:<s A:lD REVOCATIOns ..... 
(3) Individuals shall cease practicing the profession." 

The rule and proposed amendment implements section 37-67-
331 MCA. 

17. The proposed amendment to 40-3.86(6)-S86105 deletes 
subsection (4) of the rule. The deletion reads as follows: 
(deleted matter interlined) 

"'40-.386(6)-S86105 CORPORATE OR MULTI-PERSON FIRl"iS ...... 
i4t--Aii-ent~t±e~-e~~e~~n9-En9±nee~~n9-e~-iand 

~~r~ey~ng-~e~~~ee~-±n-t~e-~tate-m~st-be-re~re~ented-by 
res±dents-reg±ste~ed-~nde~-th~s-Aet." 

18. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to tne 
Board of Professional Engineers and Land Surveyors, Lalonde 
Building, Helena, Montana 59601, no later than December 14, 1979. 

19. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Professional Engineers and 
Land surveyors, Lalonde Building, Helena, Montana 59601, no 
later than December 14, 1979. 

20. If the Board receives requests for a public hearing 
on the proposed amendments from 10% or 25 or more of those per­
sons directly affected by the proposed amendments or the 
Administrative code Committee of the Legislature, a hearing will 
be held at a later date. Notice of the hearing will be publish­
ed in the Montana Administrative Register. 

21. The authority of the Board to make the proposed amend­
ments is based on section 37-67-202 HCA. The implementing 
sections arc listed after each proposed change. 

DOARD OF PROFESS IOl<AL ENGII<EERS 
AND LAHD SURVEYORS 
MAURICE E. GUAY, CHAIRHA,1 

Certified to the Secretary of State, November 6, 1979. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF ADOPTION ) 
OF RULES IMPLEMENTING SB 221,) 
relating to the enforcement ) 
of child support obligations ) 

NOTICE OF PUBLIC HEARING 
for Adoption of Rules to 
establish a child support 
contribution table. 

TO: All Interested Persons: 
1. On December 11, 1979 at 9:00a.m., a public hearing 

will be held in the Fourth Floor Conference Room of the 
Mitchell Building, Helena, Montana, to consider the adoption 
of rules creating a table of suggested minimum monthly child 
support contributions. 

2. The proposed rules do not replace or modify any sec­
tion currently found in the Montana Administrative Code. 

3. The proposed rules provide as follows: 

Rule I DEFINITIONS As used in rules I through VIII, the 
following definitions apply: 

(1) "Assets" means the dollar value of the equity (based 
on market value) of all assets owned by a responsible parent, 
including real and personal property and tangible and 
intangible property, with the exception of that property 
listed in Rule II. 

(2) "Income" means total yearly income received by the 
resonsible parent from all sources with the exception of those 
sources listed in Rule III. 

(3) "Monthly income" means 1/12 of income. 
(4) "Monthly gross available resources" means the sum of 

monthly income and 1~% of assets. 
(5) "Monthly net available resources" means monthly gross 

available resources less the adjustments provided by Rules IV 
through VI. 

Rule II EXEMPTIONS FROM ASSETS In computing the assets, 
the following properties are not included: 

(1) a permanent residence and up to 1 acre of appurtenant 
land; 

(2) furnishings of the permanent residence; and 
(3) one motor vehicle for personal use. 
Rule III EXEMPTIONS FROM INCOME The income from the 

following sources is not included in the computation of income 
as defined in Rule I: 

(1) income from public assistance; and 
(2) income from supplemental security income. 
Rule IV ADJUSTMENT FOR DEDUCTIONS AND CERTAIN LIVING 

EXPENSES (1) In computing monthly net available resources, 
the following items (computed on a monthly basis) are 
subtracted from the monthlY gross available resources: 

a. federal income tax (withholdings or estimated 
taxes at an appropriate level); 
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b. federal social security tax (FICA); 
c. state and other local income tax (withholdings or 

estimated taxes at an appropriate level); 
d. state unemployment insurance tax, where applicable; 
e. state disability insurance; 
f. union dues, where required; 
g. retirement contributions (other than FICA) if 

required as a condition of employment; and 
h. garnishment or similar proceedings as provided by 

state law, solely for the payment of support obligations and 
any arrearages. 

(2) Except for those expenses listed in Rule VI, expen­
ses under the control of the responsible parent may not be 
deducted from gross available resources to determine net 
available resources. Such nondeductible expenses include 
but are not limited to: 

a. savings bonds purchase; 
b. contributions to religious, charitable or educa­

tional organizations; 
c. credit union savings or loan payment except for 

child support; 
d. premiums for medical and hospital insurance (unless 

coverage includes responsible parent's children in the 
custodial family); 

e. deferred annuity payments; and 
f. contributions to retirement programs that are not a 

condition of employment. 
Rule V ADJUSTMENT FOR LIVING STANDARDS (1) In com­

puting monthly net available resources, an allowance for 
adult living standards is subtracted from the monthly gross 
available resources according to the following table (based 
on the number of adults in the household dependent upon the 
responsible parent): 

1 ADULT 2 ADULTS EACH ADDITIONAL ADULT 
---~--~ 

$426 $558 $230 

Rule VI ADJUSTMENT FOR SPECIAL NEEDS (1) In computing 
monthly net available resources, the following items 
(computed on a monthly basis) are subtracted from the 
monthly gross available resources: 

a. medical expenses, when not reimbursed by insurance 
and when the cost exceeds the amount provided for medical 
care in the dependent adult standard (11.3%); 

b. payments on debts contracted for large medical or 
dental expenses, not reimbursed by insurance; 

c. when related to a medical or health problem, educa-
tional expenses or special child care arrangements; 
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d. child care costs for a child counted as a dependent 
in the responsible parent's household, when necessary to 
enable the parent to be employed; 

e. cost of special clothing or equipment required for 
employment and not reimbursed by the employer. 

(2) The purpose of an adjustment for special needs is 
to avoid serious inequities in those situations where the 
expense is beyond the control of the responsible parent and 
failure to take into account such expense would lead to 
undue hardship. 

Rule VII CHILD SUPPORT COMPUTATION (1) The minimum 
monthly child support contribution is obtained from the 
table in Rule VIII by identifying the responsible parent's 
monthly net available resources and the total number of 
children dependent upon the responsible parent. 

(2) The table referred to in subsection (1) is 
published in the Montana Administrative Register and is 
updated each year by means of a rule-making proceeding. 
Copies of the table are available at the Child Support 
Enforcement Bureau; Department of Revenue; Mitchell 
Building; Helena, Montana 59601, or may be viewed at the 
office of the Clerk of the District Court. 

Rule VIII CONTRIBUTION TABLE (1) The table on the 
following page is used to compute the suggested minimum 
monthly child support contribution. (see next page) The 
Table entries give the monthly minimum support payment per 
child. The obligation is obtained by multiplying the monthly 
support per child by the number of dependent children for whom 
support is sought. 
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4. The Department of Revenue is proposing these rules 
because it was mandated by the Legislature to establish a scale 
of suggested minimum contributions to assist the Department in 
administratively determining the financial child support 
responsibilities of non-custodial parents. The Contribution 
Table is also to be made available to counties and courts for 
their use in determining the amount that non-custodial parents 
should be expected to contribute toward the support of their 
children. 

In arriving at the Contribution Table, numerous factors 
were considered in an attempt to balance the needs of dependent 
children with the ability of parents to pay. For example, all 
sources of income are included except income from public 
assistance or supplementary security income since income from 
these two sources is already based on the means of the reci­
pient. Certain assets are excluded from monthly gross 
available resources because these assets provide the parent 
with basic necessities. Only 1~% of assets are considered to be 
monthly gross available resources in order to prevent too rapid 
a depletion of the parent's resources. 

The adult living standard figures are based on statistics 
compiled by the U. S. Department of Labor, Bureau of Labor 
Statistics. 

Since special needs arise over which the responsible parent 
has no control, adjustments are made in certain named cir­
cumstances. Overall, the rules attempt to balance the needs of 
dependent children with the needs and resoures of responsible 
parents. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted no 
later than December 14, 1979 to: 

Susan Stratman 
Legal Division 
Department of Revenue 
Mitchell Building 
Helena, Mt. 59601 

6. John Clark has been designated to preside over and 
conduct the hearing. 

7. The authority of the Department to make the pro­
posed rule is based on section 40-5-202, MCA. The rules imple­
ment section 40-5-214, MCA. 

Certified to the Secretary of State ll-5-79 

21-11/15/79 MAR Notice No. 42-2-146 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of Rule 42-2.2(1)-P200 ) 
Model Procedural Rules ) 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 42-2.2(1)-P200 
relating to model procedural 
rules. 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On December 17, 1979, the Department of Revenue propo­

ses to amend rule 42-2.2(1)-P200, relating to model procedural 
rules. 

2. The rule as proposed to be amended provides as 
follows: 

42-2.2(1)-P200 MODEL PROCEDURAL RULES (1) The 
Department of Revenue nae neFeis aae~tee aRe iReeF~efatea tne 
AttefRey GeReFal's Meeel PFeeea~ral R~lee 1 tbre~gn 38 ~Y 
referesee to euen rules as states is MAG 1 1.8(2) PeSe tnfeugh 
1 1.6(2) P6320 ef this eoae. adopts and incorporates by 
reference the model procedural rules, as amended, promulgated 
by the Attorney General. 

(2) The model procedural rules may be found in Title 1, 
Chapter 3, of the Administrative Rules of Montana. 

3. The model procedural rules promulgated by the office 
of the Attorney General have recently been revised. Because 
of the wording of the department of revenue's present rule, 
the department would continue to operate under the old model 
rules or possibly under no model rules at all. To remedy this 
difficulty, the present amendment is proposed. The text of the 
Attorney General's rules can be found on pages 881 through 921 
of the 1979 Montana Administrative Register, issue no 16, and 
pages 1198 through 1238 of the 1979 Montana Administrative 
Register, issue no. 19. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment in writing no 
later than December 14, 1979, to: 

Laurence Weinberg 
Legal Division 
Department of Revenue 
Mitchell Building 
Helena, Mt. 59601 

5. If a person who is directly affected 
amendment wishes to express his data, views, 
orally or in writing at a public hearing, he 
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request for a hearing and submit that request along with any 
written comments he has to Laurence Weinberg at the address 
given in paragraph 4 above no later than December 14, 1979. 

6. If the department receives requests for a public 
hearing from either 10% or 25, whichever is less, of the per­
sons directly affected; from the Revenue Oversight Committee 
of the legislature; from a governmental subdivision; or from 
an association having not less than 25 members who are 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been estimated to be greater than 25 
based upon the number of persons subject to the tax laws. 

7. Authority to make the proposed amendment is given by 
15-1-201, MCA. The proposed amendment implements 2-4-201, 
MCA. 

or 

Certified to the Secretary of State 11-5-79 

21-11/15/79 MAR Notice No. 42-2-147 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE 
amendment of rules 
relating to allocation and 
apportionment of income. 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF CERTAIN RULES relating 
to allocation and apportion­
ment of income under the 
Multistate Tax Compact and 
Title 15, Chapter 31, Part 3, 
MCA. 

NO PUBLIC HEARING CONTEMPLATED 

1. On December 17, 1979, the Department of Revenue propo­
ses to amend rules 42-2.6(4)-361760, S61770, S61840, S61850, 
S61880, 361910, 361920, 361930, S61940, S61980, S61990, S62000, 
and S62020, relating to allocation and apportionment of income 
under the Multistate Tax Compact and Title 15, chapter 31, part 
3, MCA. 

2. The proposed amendments delete the numerous examples 
found in the listed rules. The material proposed for deletion 
is labeled as "Example" in the rules. A copy of the full text 
of the proposed amendments may be obtained by writing Laurence 
Weinberg at the address given in paragraph 4. 

3. The rules being amended were first promulgated by the 
Interstate Tax Commission in February, 1973. Following rule­
making proceedings in Montana, the rules were adopted on 
12/15/76 and became effective on 1/2/77. The various examples 
that are proposed for deletion were part of the Commission 
rules and were adopted with the text of the rules. In imple­
menting the rules over the past few years, the department has 
found the examples to be confusing and of a little value. 
Actual situations contain many factors, and the simplified 
situations adressed by the examples are not accurately 
reflected in real-life occurrences. Specific problem areas are 
best accomodated by rulings based on all the relevant factors. 
Consequently the examples contained in the Commission regula­
tions are proposed for deletion. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments in writing no 
later than December 14, 1979, to: 

Laurence Weinberg 
Legal Division 
Department of Revenue 
Mitchell Building 
Helena, Mt. 59601 

5. If a person who is directly affected bY the proposed 
amendments wishes to express his data, views, and arguments 
orally or in writing at a public hearing, he must make written 
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request for a hearing and submit that request along with any 
written comments he has to Laurence Weinberg at the address 
given in paragraph 4 above no later than December 14, 1979. 

6. If the department receives requests for a public 
hearing from either 10% or 25, whichever is less, of the per­
sons directly affected; from the Revenue Oversight Committee 
of the legislature; from a governmental subdivision; or from 
an association having not less than 25 members who are 
directly'affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been estimated to be greater than 25 
based upon the number of coporations deriving income from 
multistate operations. 

7. Authority to make the proposed amendments is given 
by 15-1-201 and 15-31-313, MCA. The proposed amendments imple­
ment 15-1-601, MCA, and Title 15, Chapter 31, part 3, MCA. 

Certified to the Secretary of State 11-5-79 -----------------

21-11/15/79 MAR tlotice No. 42-2-14~ 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the adoption) 
of a rule relating to the ) 
number of signatures required) 
for Petitions for Nomination ) 
in certain instances ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTIO'l 
OF A RULE FOR NUMBER OF 
SIGNATURES FOR PETITIONS FOR 
NOMINATION 

NO PUBLIC HEARING CONTEMPLA.TED 

1. On December 17, 1979, the Secretary of State proposes 
to adopt a rule relating to the number of signatures required 
for Petitions for Nomination in certain instances. 

2. The proposed rule provides as follows: 

RULE I NUMBER OF SIGNATURES REQUIRED FOR PETITIONS FOR 
NOMINATION IN CERTAIN INSTANCES (1) The following schedule 
lS to be used for determlnlng the number of signatures required 
for Petitions for Nomination when the office sought is a new 
office or the boundaries of the district or political subdivi­
sion in which the election is to be held have changed since 
the last election for the office: 

(a) for a state-wide office--1000 signatures; 
(b) for a member of the house of representatives or 

state senator--25 signatures; 
(c) for any other district or 

follows: 
Number of Qualified Electors 

10,001 and over 
1,001 thru 10,000 

101 thru 1,000 
less than 100 

political subdivision as 

Number of Signatures 
100 

50 
25 
25% of the qualified 
electors but in no 
case less than 2 

3. This rule is proposed to provide ballot access to 
those persons filing Petitions for Nomination in certain 
instances where the Montana Code Annotated does not provide 
for the number of signatures required. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed rule in writing to Leonard 
C. Larson, Room 202, Capitol Building, Helena, Montana 59601, 
no later than December 13, 1979. 

5. The authority for this rule is Section 13-l-202, 
MCA, and the implementing section is based on Section 
13-10-502(3), MCA. 

Dated this 6th day of November, 1979 

~~ 
Secretary of State 

I·IAR Notice No. 44-2-10 21-11/15/79 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

the adoption 
submission of 

and devices for) 
) 

NOTICE OF PROPOSED ADOPTION 
OF RULES ON EXAMINATION 0~ 
VOTING MACHINES AND DEVICES 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On December 17, 1979, the Secretary of State proposes 
to adopt rules relating to the submission of voting machines 
and devices for examination. 

2. The proposed rules provide as follows: 

RULE I EXAMINATION OF VOTING MACHINES AND DEVICES 
(1) The Secretary of State is empowered under Section 

13-17-101, MCA, to approve voting machines and devices. 
(2) DEFINITIONS. Unless the context clearly requires 

otherwise, the following terms shall have the following mean··· 
ings. 

(a) "Applicant" means any person or business entity 
which has applied for inspection of a voting machine or device 
under these Rules. The term includes an agent or agents of 
the applicant. 

(b) "Automatic tabulating equipment" means and includes 
apparatus necessary to automatically examine and count votes 
as designated on ballots and data processing machines which 
can be used for counting ballots and tabulating results. 

(c) "Ballot card" means a ballot which is used for 
voting by the process of punching. 

(d) "Ballot labels" means the cards, papers, booklets, 
pages or other material containing the names of offices and 
candidates and statements of measures to be voted on. 

(e) "Ballot" includes ballot cards, ballot labels and 
paper ballots. 

(f) "Device" means an apparatus used for voting through 
the process of punching, piercing or otherwise marking of a 
ballot. Ballots are counted using automatic tabulating equip-
ment. 

(g) "Examiners" any or all persons having authority to 
conduct the examination under Rule 1(3) of these Rules. 

(h) "Interested party" includes all persons charged with 
any duty under the election laws of Montana, any manufacturer 
of or dealer in mechanical voting machines, voting devices or 
components thereof and agents of such manufacturer or dealer 
and any person otherwise affected by these Rules. 

(i) "Marking device" means either an apparatus in which 
ballots or ballot cards are inserted and used in connection 
with a punch apparatus for the piercing of ballots by the 
voter or any approved device for marking a paper ballot with 
ink or other substance which will enable the ballot to be 
tabulated by means of automatic tabulating equipment. 

21-11/15/79 MAR Notice No. 44-2-11 
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(j) "Mechanical voting machine" means an appartus used 
for voting that is self-contained using levers and providing u 
tabulating system within the machine. 

(k) "System" includes a self-contained mechanical votin<J 
machine or an electronic voting device and the individual 
components of each. 

(1) "Voting machine" means a mechanical apparatus on 
which to cast votes. 

(3) Such examination shall be conducted by the Secretary 
of State, or, with his authority, by one or more Deputy Secre~ 
taries of State. The Secretary of State or his Deputy or 
Deputies may be assisted by not more than two qualified electors 
of the State of Montana in such examination. 

(4) The examination shall be held on a day to be agreed 
upon by the applicant and the Secretary of State, and shall 
commence not earlier than 9:00 A.M. nor later then 2:00 P.N. 
on such day. 

(5) The place of examination shall be in the City of 
Helena, county of Lewis and Clark, State of Montana, at such 
location as may be agreed upon by the applicant and the Secre­
tary of State. 

(6) Examination of voting machines and devices shall be 
made only upon application to the Secretary of State. Such 
application shall be in writing and shall contain the following 
information and statements. 

(a) The name and address of the applicant. If applicant 
is a corporation, the state of incorporation shall be stated. 

(b) A statement that the applicant thereby applies for 
an examination of a voting machine or device pursuant to the 
provisions of the Montana Code Annotated and of these Rules. 

(c) A description of the system to be presented for 
examination, including the common name of the system, as well 
as a statement or description of the trademark or other mark 
used to identify the system. 

(d) The proposed time, including the day and hour, at 
which such examination shall be held. 

(e) The proposed place, including street and number, if 
known, at which such examination shall be held. 

(f) A statement that the applicant will pay a reasonable 
fee for the services of not more than two qualified electors 
of the State of Montana, if called to assist the Secretary of 
State or his Deputy or Deputies under RULE 1(3) of these 
Rules, at a rate not to exceed $10.00 per day or fraction 
thereof for the time actually spent in such assistance. 

(g) Such application need not be acknowledged or verified 
by the applicant. 

(7) Such application shall be submitted to the Secretary 
of State not less than ten days prior to the day proposed 
therein for examination of the system. An application shall 
be deemed to be submitted when it has actually been received 
in the office of the Secretary of state. Upon receipt of such 
application, the Secretary of State shall confirm in writing 
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that the examination will be held at the time and place pro~ 
posed, or at such other time or place, or both, as he may 
indicate in his reply, in which case the applicant shall 
indicate his agreement in writing to the new time or place or 
both. If applicant and Secretary of State do not agree upon 
the time or place of examination proposed by the Secretary of 
State, the application shall be re-submitted not earlier than 
30 days after such failure to agree. 

(8) No application may be submitted to the Secretary of 
State later than 90 days prior to the date of the election at 
which the machines are proposed to be used. 

RULE II CONDUCT OF EXAMINATION (1) The following 
materlals shall be provlded by the applicant at the place 
agreed upon for the examination. 

(a) At least one fully operative system unit or set 
conforming to the description of the same contained in the 
application. 

(b) At least one copy of any brochures, pamphlets, and 
descriptive or sales material of any kind intended for use in 
promoting the same for use of such system in Montana. 

(c) Samples of any training aids supplied by the applicant 
for the use of election officials. 

(d) Where applicable sample ballots suitable for use in 
the system substantially in the form required by Montana law 
for a primary and general election in a year in which a Presi~ 
dent of the United States of America is to be elected. Such 
ballots for the general election sample shall also contain a 
measure or Constitutional amendment to be voted upon. 

(c) Where applicable a set of programmed ballots having 
a known count for each office or measure listed thereon, which 
count shall be declared before any test tabulation of said 
ballots is made. 

(f) Copies of any other material required by law to be 
displayed at the polls, or useful for the instruction or 
information of voters at the polls. 

(g) If not contained in other materials, data on the 
extent of use and length of use of the system being examined 
in other jurisdictions. 

(h) Available data pertinent to Rule III(2) of these 
Rules. 

RULE III CRITERIA OF CONSTRUCTION (1) Voting machines 
or devices shall meet the following requirements. 

(a) They shall permit and require an elector to vote in 
secret. 

(b) 
candidate 
prevented 
he is not 

(c) 
party for 

They shall prevent an elector from voting for any 
or upon any ballot issue more than once and is also 
from voting on any office or ballot issue for which 
entitled to vote. 
They shall permit an elector to secretly select the 
which he wishes to vote in a primary election and 

21-11/15/79 MAR Notice No. 44-2-11 



-1347-

the machine or device will count only votes for the candidates 
of that party by the elector in the primary election. 

(d) They shall permit an elector to vote a split ticket 
in a general election if he desires. 

(e) They shall register and record every valid vote 
cast. 

(f) They shall be constructed so that they cannot be 
tampered with for a fraudulent purpose. 

(g) They shall also be constructed so that during the 
progress of the voting no individual can see or know the 
number of votes registered for any candidate or on any ballot 
issue. 

(h) They shall allow write-in voting. 
(i) They shall provide that the ballot may be rotated as 

provided in section 13-13-205, MCA, without substantially 
impairing the efficiency or accuracy of the tabulation of such 
rotated ballots. 

(j) The applicant shall guarantee to provide training 
and assistance to election officials included in each contract 
for purchase of a machine or device. 

{k) They shall comply with all other requirements of the 
election laws, so far as they are applicable. 

(2) Voting machines or devices shall be constructed of 
materials sufficiently durable to withstand normal wear and 
tear due to usage, storage and transportation. It is the 
intent of this Rule that the system shall have a useful life 
of ten years or more without major mechanical or electronic 
failure due solely to normal use, storage and transportation. 
Applicant shall submit data pertinent to this Rule, if avail­
able. 

(3) Such system shall be fully guaranteed as to parts 
and workmanship for a period of not less than two years from 
date of purchase, and the manufacturer shall be prepared to 
provide maintenance and repair service for such system at a 
rate to be agreed upon by the manufacturer, dealer or agent of 
either and the purchasing entity. 

{4) Each system or each component of any system shall 
remain operative and unimpared in efficiency and accuracy in 
the physical and electrical environment normally found in 
polling places and other places used for election purposes, 
including places to which ballots are taken for purposes of 
tabulation. 

(a) The system shall be so contructed as to operate in 
atmospheric temperatures ranging from 65 to 90 degrees Fahren­
heit. 

{b) The system shall be so constructed as to operate 
without being affected by variations in the voltage or amperage 
of the power supply normally found in places where it is to be 
used. 

(c) Any system utilizing photoelectric or photosensitive 
components shall be so constructed that it will operate in the 
presence of light intensity on the order of that caused by the 
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use of flashbulbs or other lighting, whether intermittent or 
continuous, used for photographic purposes. 

(5) The system shall provide a mechanical or procedural 
means whereby a voter may cast a write-in vote for any person 
for any office, and whereby such voter shall be prevented from 
voting for another person for such office on the regular 
ballot. 

(6) Automatic tabulating equipment shall provide a 
visible or audible signal to the operator thereof in the 
following cases. The purpose of this Rule is to permit isola-­
tion and identification of ballots rejected by the tabulating 
equipment, so that they may be examined for evidence of the 
intent of the voter. 

(a) If a ballot cannot be tabulated by the system due to 
a physical defect in the ballot, the machine shall signal 
rejection of the ballot. 

(b) If a ballot or part thereof has been rejected because 
the voter has voted for a number of persons for an office in 
excess of the number he is entitled to vote for, the machine 
shall signal rejection of the ballot. 

(7) Where applicable no device shall be approved if the 
act of voting by an elector does not produce a visible effect 
upon the ballot, either by piercing thereof or by application 
of a visible substance to the ballot. 

RULE IV CRITERIA OF EXJ\.MINATION (1) The examination of 
a mechan~cal vot~ng mach~ne shall be conducted by the examiner 
or examiners as follows: 

(a) It shall be determined that an elector is permitted 
and required to vote in secret. This shall mean only that the 
voting shall be done under the conditions of secrecy which are 
recognized in elections as presently conducted with paper 
ballots. 

(b) It shall be determined that an elector is prevented 
from voting for any candidate or upon any ballot issue more 
than once and is also prevented from voting on any office or 
ballot issue for which he is not entitled to vote. 

(c) It shall be determined that an elector may secretly 
select the party for which he wishes to vote in a primary 
election and the machine will count only those votes for the 
candidates of that party by the elector in the primary election. 

(d) It shall be determined that an elector is permitted 
to vote a split ticket in a general election if he desires. 

(e) It shall be determined that every valid vote cast is 
registered and recorded. 

(f) It shall be determined that the system is constructed 
so it cannot be tampered with for a fraudulent purpose. 

(g) They shall also be constructed so that during the 
progress of the voting no individual can see or know the 
number of votes registered for any candidate or on any ballot 
issue. 
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(h) It shall be determined that an elector may write-in 
his vote. 

(i) It shall be determined that the system will allow 
for rotation of the ballot without substantially impairing the 
efficiency or accuracy of the tabulation of such rotated 
ballots. 

(j) It shall be determined that a guarantee to provide 
training and assistance to election officials is included in 
each contract for purchase of a mechanical voting machine. 

(k) It shall be determined that if levers or buttons of 
any description are used as the method of casting a ballot 
that such levers or buttons will produce a positive vote 
regardless if they are fully depressed or not. 

(1) If the system includes its own voting booth or 
compartment, such compartment shall be of a sufficient size to 
accommodate a voter who requires assistance in casting his 
ballot, as well as those persons whom he legally may call to 
his aid in casting his ballot. 

(m) It shall be determined, in the judgement of the 
examiners whether or not the system complies with all other 
applicable requirements of the election laws. 

(2) The examination of a voting device shall be conducted 
by the examiner or examiners as follows: 

(a) It shall be determined that the criteria in Rule 
IV(a) thru (k) are met. 

(b) By tabulation of the pre-programmed materials sup­
plied under Rule II(l) (e) of these Rules, it shall be deter­
mined whether the tabulating apparatus will count accurately 
on no less than two nor more than five tabulations of the 
materials so supplied. Any difference in count on any tabula­
tion of pre-programmed material shall be deemed a material 
cause for rejection of the system. 

(c) A set of sample ballots, not less than 25 nor more 
than 100 in number, shall be marked or pierced at the site of 
the examination by a person present other than the applicant 
or his agent. Such set shall be tabulated no less than two 
nor more than five times. The failure of any subsequent 
tabulation to agree completely with the initial tabulation 
shall be deemed a material cause for rejection of the system. 

(d) At least two of the ballots marked or pierced under 
Rule IV(l) (b) shall contain a vote for one office in excess of 
the number of votes which an elector would be entitled to cast 
for such office. Failure of the machine to reject such ballot 
shall be deemed a material cause for rejection of the system. 

(e) The manufacturer or his agent shall demonstrate the 
extent to which bending, folding or otherwise abusing a ballot 
or ballot card is possible without causing said ballot or 
ballot card to be unusable in the tabulating equipment. If 
more than one per cent of the ballots marked or pierced at the 
site of the examination shall be rejected by the tabulating 
equipment for such cause, such rejection shall be deemed a 
material cause for rejection of the system. 

MAR Notice No. 44-2-11 21-11/15/79 



-1150-

(f) If the system being examined uses a paper ballot 
which is to be marked with ink or other visible substance, th~ 
manufacturer or his agent shall demonstrate the extent to 
which a mark may fail to cover the voting space, or fail to be 
in ideal position before the vote shall fail to be counted by 
the tabulating equipment. 

(g) Failure of the tabulating equipment to count a vote 
cast because of the condition of the mark made thereon shall 
be deemed a material cause for rejection of the system, if, in 
the opinion of the examiners, such mark would have been counted 
for the person voted for if the ballots were manually tabulate~. 

RULE V COSTS OF EXAMINATION (1) All costs of examina­
tion shall be borne by the applicant. Such costs include, but 
not by way of limitation, the costs of transporting the system 
to the examination site, compensation of any persons the 
Secretary of State or his Deputy or Deputies may have employed 
under Rule II(2) of these Rules, and costs incidental to the 
storage or display of the system. Such costs shall not be 
deemed to include the compensation of the Secretary of State 
or Deputy or Deputies as allowed by law during the time of the 
examination. 

RULE VI NOTIFICATION TO APPLICANT (1) Within 30 days 
after completlon of such examlnatlon, the Secretary of State 
or his Deputy or Deputies shall prepare and file in his office 
a report of his findings with respect to the system examined, 
which report shall include the following. 

(a) A statement of the name and address of the applicant. 
(b) A description of the system, which shall be the 

description provided by the applicant in his application. 
(c) A brief statement of the time, place and manner of 

conducting the examination. 
(d) A statement that the system is approved or disap­

proved. 
(e) If the system is disapproved, a statement of the 

reasons therefor, including a specification of the provisions 
of the MCA and these Rules affecting such findings. 

(2) A copy of such report shall be forwarded by certified 
mail, return receipt requested, to the applicant at the address 
shown in his application for such examination. The applicant 
shall not be deemed to have been notified until the return 
receipt shall have been notified until the return receipt 
shall have been delivered to the Secretary of State by the 
postal authorities. 

(3) If the report approves the system, the Secretary of 
State shall mail a copy of said report to each Election Admin­
istrator of the State of Montana. Such mailing shall be by 
first class mail. Such report shall be mailed no later than 
five days after receipt of the return receipt from the appli­
cant under Rule VI(2) of these Rules. 
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RULE VII APPEAL FROM DISAPPROVAL (1) If upon examina­
tion any system shall have been disapproved by the Secretary 
of State under these Rules, the applicant may appeal therefrom 
by requesting reconsideration of the system so disapproved, 
under the following conditions. 

(a) Such request for reconsideration shall be made 
within sixty days after applicant has been notified of the 
disapproval of the system presented for examination. 

(b) Such request shall be in writing. 
(c) Such request shall be limited to the grounds of 

disapproval as stated in the notification of the Secretary of 
State. The discovery or further explanation of advantages of 
the system not pertinent to the grounds upon which the system 
was disapproved shall not constitute an adequate cause for 
reconsideration. 

(2) If the Secretary of State approves such request for 
reconsideration, he shall notify the applicant therefor in 
writing, and shall state the time and place fixed for re­
examination of the system, if, in his opinion, re-examination 
is required. If re-examination is not required, he shall so 
state, and the matter of reconsideration may be consummated by 
mail, or by a hearing to be held at such time and place as the 
Secretary of State may fix. If a hearing is held, the Secretary 
of State shall make a full report of the same, shall file the 
same in his office and transmit a copy thereof to the applicant 
at the address stated in his application for reconsideration. 

(3) If such re-examination, correspondence or hearing 
results in the approval of a system, the Secretary of State 
shall proceed to give notice of such approval in the manner 
provided in Rule VI of these Rules. 

RULE VIII WAIVER OF CONDITIONS (1) The Secretary of 
State may waive the ten day notice of time and place of examina­
tion of a system under Rule I(7) of these Rules, may vary the 
time and place of examination fixed by Rules I(4) and I(5), 
and may waive any informality in the form of application or 
procedure followed in examination, if, in his opinion, such 
informality does not substantially affect the validity of his 
conclusions with respect to the system examined. 

RULE IX EXPERIMENTAL USE OF VOTING MACHINES OR DEVICES 
(1} The governLng body of a county may provLde for the 

experimental use of an approved voting machine or device at an 
election as provided in Section 13-17-105, MCA. 

(2) After the experimental use of a voting machine or 
device that has been approved by the Secretary of State, the 
manufacturer of the machine or device shall submit a complete 
report of the election and shall cause the election admini­
strator to endorse thereon his approval of the substantial 
accuracy of the report. Such report shall include the follow­
ing information but shall not be limited thereto. 
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(a) A description of the system used. 
(b) The number and location of each system or component. 
(c) A statement of the number of votes cast. 
(d) A statement of any difficulty experienced by voters 

or tabulating officials in using the system. 
(e) A statement of the length of time required for a 

final tabulation of the votes cast on the system. 
(f) A statement of any other facts pertinent to the use 

of such system. 
(3) The Secretary of State shall file such report in his 

office, and shall give consideration to the same in any subse­
quent examination of the system so used. 

RULE XI EXTENSION OF PREVIOUS APPROVAL OF VOTING MACHINES 
OR DEVICES (1) Any system havlng been approved under rules 
previously promulgated by the Board of Election Devices or 
approved by the Secretary of State under prior citations of 
law shall continue to have approval under the application of 
these rules without re-examination. 

(2) These rules are proposed to provide a means of 
examination of voting machines or devices resulting in the 
approval or disapproval of their use in the State of Montana. 

(3) Interested parties may submit their data, views or 
arguments concerning the proposed rules in writing to Leonard 
C. Larson, Room 202, Capitol Building, Helena, Montana 59601, 
no later than December 13, 1979. 

(4) The authority and implementing section is based on 
Section 13-17-107(1), MCA. 

21-11/15/79 

Dated this 6th day of November, 1979 

~2tf!l./vt.~~ f)/}..1/1/~~1...7 
----1 FRANK MURRAY 

Secretary of State 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of ) 
Rule 46-2.18(34)-Sl8170 (46.7.1302)) 
pertaining to state economic need ) 
policies. ) 

) 
) 

NOTICE OF PROPOSED 
M1ENDMENT OF RULE 
46-2.18(34)-Sl8170 
(46.7.1302). NO 
PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons 

1. On December 17, 1979, the Department of Social and 
Rehabilitation Services proposes to amend Rule 46-2.18(34)­
Sl8170 (46,7.1302) pertaining to state economic need policies. 

2. The Department proposes to amend the rule as follows: 

46-2.18(34)-Sl8170 (46.7.1302) STATE ECONOMIC NEED 
POLICIES i±f ~fie Vi~~ai Se~viee~ Bivi~ien wiii 

~~evi~e afi se~viees w±~fie~~ een~±~±en±n~ ~hem en an eeenemie 
nee~ ~es~T Aii se~viee~ w±ii be p~ev±ded en ~fie basis e£ a 
llS~a~ement e£ Bn~e~~~an~in~ll wfi±efi ±s a~~ee~ ~~en by ~he 
ei±en~ an~ ~fie A~eneyT 

(1) The Visual Services Division will establish economic 
need criteria ~erm~ne the port~on of serv~ce cost ~f ~YL 
to be paid ~ the cl~ent. ECOnomic need w~ll '2.2!: be apPiiecr-­
when determ~ning el~g~b~lity; however, the purchase of certain 
services £z the Division will be based updn economic-need, 

(a) Economic need criteria will be esigned to InSUre 
that arr available assistance and-contribut~ons from the client, 
his aamTly or ~nterested organiZat~ons w~ll be utiiTz~before 
spen ~ng State/Federal funds for services. 

l£L Econom~c need criteria will ~ to the following 
services: 

(i) Transeortation (other ~ for diagnostic reasons.; 
{IT) Train~ng books and mater~als. 
(~~i) Maintenance-TOther than for diagnostic reasons.) 
~ Tools, egui~~iniTial stocks and supphes 

(inclUding livestock) an capital advances. 
{v) Physical ana/or mental restoration services. 
TVIl Serv~ces to famJly members. 
(vi~) Occupat~onal an bus~ness licenses. 
(viii) TelecommunicatiOn, sensory and other technological 

aids ana-devices. --- -----
(IX) Other goods, and services. 

3. The rule needs to be amended as a state law, Section 
53-7-302 MCA, requires an economic need for certain services as 
outlined in the above rule. 
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4. Interested parties may submit their data, views, and 
arguments concerning the proposed amendment to the Office of 
Legal Affairs of the Department of Social and Rehabilitation 
Services, P. 0 Box 4210, Helena, MT 59601 no later than 
December 14, 1979. 

5. The authority of this agency to amend the proposed 
rule is based on Section 53-7-102 MCA. The implementing 
authority is based on Section 53-7-102 MCA. 

~t, £.fub 
0~1-r_e_c~t-o-r', Social and Rehabilita 

tion Services 

Certified to the Secretary of State October 22 ' 1979. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption of rules ) 
establishing guidelines and requirements) 
pertinent for the administration of the ) 
developmental disabilities comprehensive) 
community service program and the ) 
repeal of Rules 46-2.22(l)-S2200, 46- ) 
2.22(1)-S2210, 46-2.22(l)-S2220, 46- ) 
2.22(1)-S2230, 46-2.22(1)-S2250, 46- ) 
2.22(1)-52260, 46-2.22(1)-S2270, and ) 
46-2.22(1)-S2280 ) 

TO: All Interested Persons 

) 
) 

NOTICE OF PUBLIC 
HEARING FOR ADOPTION 
OF RULES FOR THE 
AD~liNISTRATION OF 
DEVELOPMENTAL DIS­
ABILITIES COMPREHEN­
SIVE COm1UNITY SER­
VICE PROGRAM and 
P~PEAL OF RULES 46-
2.22(1)-S2200 through 
S2230 and S2250 
through S2280 

l. On December 6, 1979, at 9:00 a.m. a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
Services building, 111 Sanders, Helena, Montana 59601, to 
consider the adoption of rules pertaining to establishing 
guidelines and requirements pertinent for the administration of 
developmental disabilities comprehensive community service 
program and the repeal of Rules 46-2.22(1)-52200, 46-2.22(1)­
S2210, 46-2.22(1)-52220, 46-2.22(1)-S2230, 46-2.22(1)-52250, 
46-2.22(1)-S2260, 46-2.22(1)-S2270 and 46-2.22(1)-S2280. 

2. The rules proposed to be repealed can be found on 
pages 46-164.2 through 46-164.9 of the Administrative Rules of 
Montana. 

3. The proposed rules to be adopted provide as follows: 

RULE I PURPOSE OF THE DEVELOPMENTAL DISABILITIES 
DIVISION 'rhe purpose of the developmental dJ.sabilities 

division 1s-to assure the provision of quality comprehensive 
community services to developmentally disabled citizens in the 
least restrictive environment which promotes the principle of 
normalization. 

RULE II DEFINITIONS For purposes of this chapter, the 
following defin1tions apply: 

(1) "Division" means the developmental disabilities 
division of the department of social and rehabilitation services. 

(2) "Client" means a person with a developmental disabi­
lity who is enrolled in a provider service program. 

(3) "Provider" means any person or entity furnishing 
services to persons with developmental disabilities under a 
contractual agreement with the department through the develop­
mental disabilities division. 
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RULE I II ELIGIBILITY REQUIREHENTS ( 1) Eligibility for 
diagnost1c and evaluation services, family training and support 
services, and other services for developmentally disabled 
persons shall be determined as follows: 

(a) Any person suspected of having a developmental 
disability is eligible for diagnostic and evaluation services. 
Eligibility will be determined by the diagnostic and evaluation 
service agency upon application for services to the agency. 

(b) Family members are eligible for family training and 
support services if a child residing in the family unit is 
developMentally disabled under the terms of Section 53-20-
202(3) MCA, or is five (5) years of age or younger and is at 
risk for developmental delays. Eligibility for family training 
and support services will be determined by the provider upon 
application for services to the provider. 

(c) Any person who is developmentally disabled under the 
terms of Section 53-20-202 (3) ~lCA is eligible for such other 
services as may be provided by or funded through the division. 
Eligibility will be determined according to procedures estab­
lished by the social service bureau, community services divi­
sion of the department. 

(2) Persons may contact the administrator, developmental 
disabilities division, P. 0. Box 4 210, 111 Sanders, Helena, t-~T 
59601 for information about available services and location of 
services. 

RULE IV EVALUATION SERVICES (1) The division shall 
provide:fOr the evaluation of any person eligible for diag­
nostic and evaluation services either through services funded 
by the department or by referral to another agency. 

(2) \;ithin thirty (30) days of enrollment in a provider 
service program, the provider shall perform a comprehensive 
skill assessment for each person enrolled in the program. Each 
assessment shall be reviewed semi-annually by the provider. 
Results of the assessment shall be provided to the client's 
Individual Habilitation Planning Team. 

RULE V CONFIDENTIALITY OF INFORHATION 
Til~confidential information, for purposes of this 

chapter, includes the following information about any applicant 
or client: 

(a) name and address; 
(b) the amount or type of services provided; 
(c) information related to the social and economic con­

ditions or circumstances; 
(d) agency evaluation of information; 
(e) medical data, including diagnosis, treatment, and 

past history of disease or disability; 
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(f) educational, training, habilitation or any similar 
data; 

(g) any of the above information pertaining to the 
immediate family members. 

(2) The department and the provider shall not disclose 
confidential information concerning any applicant or client 
except under the following circumstances: 

(a) Information about an applicant or client may be 
released to department staff and providers who assist in or 
participate in the provision of services to the applicant or 
client. 

(b) Information, as specified, may be disclosed upon the 
written consent of: 

(i) the applicant or client if he is a legally competent 
adult; or 

(ii) the client's parents, if legally responsible for the 
applicant or client, or the legal guardian of the applicant or 
client. 

(c) Information may be disclosed if it is in summary, 
statistical, or any other form which does not identify and 
cannot be used to identify any applicant or client. 

(d) Information may be disclosed pursuant to a court 
order issued by a court of competent jurisdiction, to the 
extent required by the court order. 

(e) Information may be disclosed to the extent required 
to take immediate life-saving measures. 

RULE VI CLIENT GRIEVANCE PROCEDURE (l) A provider 
shall maintain a wr~tten grievance procedure by which a client 
may file a complaint. A current copy of such procedure must be 
maintained on file \-lith the department. 

(2) Upon entry into a program and at least every six 
months thereafter, a client must be advised by the provider of 
the right to present grievances. The provider shall assist 
clients, as may be necessary, in utilizing the grievance 
procedure. 

(3) If the outcome of the grievance procedure is adverse 
to a client, the provider shall notify the person of his or her 
right to appeal to the department under the department's fair 
hearing procedure. 

RULE VII SERVICE PROGRAM FUNDING (1) All develop­
mental disabilit~es service contracts funded through the 
division which exceed $10,000 in amount shall be formally 
advertised by the division. Any person or entity who intends 
to request funds for the provision of services may respond to 
the formal advertisement or may at any time write a letter of 
intent to the division, 111 Sanders, P. 0. Box 4210, Helena, HT 
59601. The letter of intent shall include: 
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Ia) type of service to be provided; 
(b) population to be served; 
(c) geographical area to be served; and 
(d) service initiation date. 
(2) Within thirty (30) days of receipt of a letter of 

intent the division will place the applicant's name on a "Request 
for Service Funding List" and so notify the applicant. Persons 
or entities on the list will be notified when funds are avail­
able for service funding in the geographical area and service 
type designated. 

(3) Completion of an application form or application form 
update and a project proposal will be required prior to the 
selection of projects. The selection process mau include a 
regional review. 

(4) No project funds will be awarded without a formal. 
agreement between provider and department. 

RULE VIII DIVISION QUARTERLY REPORT (1) The depart­
ment shall provide to the developmental disabilities planning 
and advisory council a written quarterly report within 45 days 
following the last day of each fiscal quarter. This report 
shall contain: 

(a) total developmental disabilities division budget; 
(b) administrative operating budget; 
(c) training budget; 
(d) service rontract and grant budget; 
(e) total number of individuals receiving services; 
(f) types and number of services; 
(g) number of clients in each type of service; 
(h) budget per service; 
(i) source of funding per type of service; 
(j) service goals and objectives; and 
(k) service priorities. 
(2) Copies of quarterly reports can be obtained upon 

request to the developmental disabilities division, P. 0. Box 
4210, 111 Sanders, Helena, MT 59601. 

RULE IX PREPARATION OF MONTANA DEVELOPMENTAL 
DISABILITIES STATE PLAN (1) The department and the 

developmental disabilities planning and advisory council shall 
jointly prepare an annual comprehensive state plan for the 
initiation and maintenance of developmental disabilities 
services in the state. 

(2) No later than March 30 preceding the federal fiscal 
year to which the state plan applies, the planning and advisory 
council will provide to the department information gathered 
from other public and private agencies relative to the fol­
lowing matters: 

(a) state goals and objectives for developmental disabi­
lities services; 
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(b) service needs and service gaps; 
(c) service priorities; and 
(d) interagency responsibilities for service delivery. 
(3) The state plan must be approved by the council and by 

the director of the department. 

4. The Department proposes to adopt the new rules 
relative to the administration of developmental disabilities 
community services. These rules set forth procedures for 
determining eligibility for developmental disabilities ser­
vices; provide for the evaluation of persons suspected of 
having developmental disabilities; provide for the protection 
of certain confidential information; establish the requirement 
that providers maintain client grievance procedures; specify 
procedures by which prospective providers may apply for funds 
to provide services; and set forth other requirements and 
procedures as are necessary for the administration of develop­
mental disabilities community services. 

5. Interested persons may present their data, views or 
arguments, eithor orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601 no 
later than December 17, 1979. 

6. The Office of Legal Affairs of the Department of 
Social and Rehabilitation Services, P. 0. Box 4210, Helena, 
Montana 59601 1 has been designated to preside over and conduct 
the hearing. 

7. The authority of the agency to make the proposed 
rules is based upon Sections 53-20-204, 53-20-305, and 53-20-
203 MCA. The implementing authority is Sections 53-20-305, 53-
20-204, 53-20-205, 53-20-209, and 53-20-203 MCA. 

ll; tl P. Q.th 
Dire~or, Social and Rehabilita-

tion Services 

certified to the Secretary of State ____ No~v~~~~r~6 ___________ , 1979. 
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BEFORE THE DEPARTMENT OF SOCIAL 
Aim REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption of a 
rule pertaining to developmental 
disabilities, regional council and the 
repeal of Rule 46-2.22(1)-52240 

~0: All Interested Persons 

NOTICE OF PUBLIC 
HEARING FOR ADOPTION 
OF A RULE PERTAINING 
TO DEVELOPMENTAL 
DISABILITIES, 
REGIONAL COUNCIL and 
REPEAL OF RULE 46-
2.22(1)-S2240 

1. On December 6, 1979, at 11:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
Services building, 111 Sonders, Helena, ~lontano 59601, to 
consider the adoption of a rule pertaining to developmental 
disabilities, regional council and the repeal of Rule 46-2.22 
(1) -S2240. 

2. The rule proposed to be repealed can be found on page 
46-164.5 of the Administrative Rules of Montana. 

3. The proposed rule to be adopted provides as follovJS: 

RULE I REGIONAL COUNCILS (1) The director of the 
department shall recognize a petition by a citizens' organiza­
tion for a developmental disabilities regional council under 
the procedures set forth herein. The petition shall be signed 
by a majority of the proposed members and shall provide: 

(a) that the ~roposed council has not more than twenty 
(20) members; 

(b) the names and addresses of each proposed council 
membei·; 

(c) that the citizens' organization is broadly repre­
sentative of the region and at least one-third (1/3) of the 
council's members are consumers or representative of consumers 
or consumer organizations in the discipline of developmental 
disabilities; 

(d) that no providers, employees of providers, or members 
of governing boards of providers, or employees of the depart­
ment or other persons whose membership on the council would 
cause a conflict of interest as determined by the council, are 
voting members of the council, except that a proposed council 
may designate no more than one-fourth (\) of its total member­
shi~ as nonvoting members; 

(e) that the citizens' organization held at least three 
(3) public meetings in different areas of the region and that 
the public was encouraged to attend and participate in the 
formation of a regional council; 
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(f) that the public was given adequate notice of the 
meetings by means of local news media such as radio, newspapers 
and television throughout the region; 

(g) that the organization has compiled by-laws for the 
proposed council; and 

(h) that a recognized regional council for developmental 
disabilities does not exist for that region. 

(2) A citizens' organization shall submit its petition to 
the director, department of social and rehabilitation services, 
P.O. Box 4210, Helena, MT 59601. The director shall notify the 
citizens' organization, in writing, no later than thirty (30) 
days after receipt of the petition whether the citizens' orga­
nization is approved as a regional council for developmental 
disabilities. 

(3) Citizens' organizations approved by the department as 
regional councils prior to December 1, 1979, shall be treated 
as if approved in accordance with the provisions of this 
section. 

(4) Regional councils shall file with the director of the 
department no later than October l of each year, current copies 
of council by-laws and council membership lists. The council 
membership list shall include sufficient information about 
council members to verify that the council is constituted in 
accordance with the laws of the state and this chapter pro­
vided, however, that any person who is a member of a regional 
council on January 1, 1980, may complete his or her term. 
Notice of approval or non-approval of by-laws and membership 
will be sent by the director no later than November 1. Any 
regional council determined by the director not to be operating 
in accordance with the provisions of state law or this chapter 
will be provided no less than ninety (90) days to correct such 
situation. 

(5) Regional council by-laws. A regional council shall 
adopt by-laws which shall set forth: 

(a) a stated purpose; 
(b) the council duties, consistent with law; 
(c) that membership on the council, except for vacancies 

occurring for any reason during a member's term, will be 
determined by election held at a public meeting which has been 
advertised in the news media throughout the region for a set 
number of days, and for which a set number of days' notice has 
been given; and which persons present are eligible to vote in 
such elections; 

(d) that providers, employees of providers, members of 
governing boards of providers, employees of the department and 
such other persons determined by the council to be in conflict 
of interest situations, shall be nonvoting members of the 
council, except that no more than one-fourth (~) of the total 
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membership of the council shall be nonvoting; 
(e) provisions governing terms for members; 
(f) provisions for filling vacancies created on the 

council during members' regular terms; 
(g) provisions for electing officers for the council, for 

terms of office for officers, and for the filling of vacancies 
created during terms of office; 

(h) that a quorum shall be at least a majority of the 
voting membership of the council, including alternates present 
to represent absent members; 

(i) that the council will conduct regular meetings at 
least once during each calendar quarter, that records shall be 
kept of activities of the council and the means by which the 
public has access to the records; 

(j) that if a committee is created, the purpose and 
function of that committee; and 

(k) provisions for amending the by-laws. 
(6) Regional councils shall: 
(a) make an annual written review of needs within the 

region, including a list of priorities according to the find­
ings of the review, and provide a copy of the review to the 
department and the developmental disabilities planning and 
advisory council by December 1 of each year; 

(b) develop an annual plan for a system of community­
based services for the developmentally disabled within the 
region and provide a copy of the plan to the department and the 
planning and advisory council by r,~arch l of each year preceding 
the federal fiscal year to which the plan applies; 

{c) make an annual written evaluation of services pre­
sently provided within the region and provide a copy of the 
evaluation to the department and the planning and advisory 
council by May 1 of each year; 

{d) provide two names for regional representatives to the 
planning and advisory council as requested by the council; and 

{e) inform the department of changes in officers, members 
and alternates of the regional council, or of changes in the 
by-laws. 

(7) The department shall employ a regional supervisor for 
each region to provide technical and administrative assistance 
to the regional council in: 

(a) preparing a review and evaluation of needs and 
services; 

(b) advising the department on programs for services; 
(c) developing a plan for the developmentally disabled 

within the region, and to provide such additional assistance as 
may be assigned by the division administrator. 
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4. The Department proposes to adopt a new rule in order 
to clarify regional council approval procedures and by-law and 
membership requirements; to establish time guidelines for the 
completion of certain council responsibilities; and to provide 
for state personnel to assist regional councils. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. o. Box 4210, Helena, MT 59601 no 
later than December 17, 1979. 

6. The Office of Legal Affairs of the Department of 
Social and Rehabilitation Services, P. 0. Box 4210, Helena, 
Montana 59601, has been designated to preside over and conduct 
the hearing. 

7. The authority of the agency to make the proposed rule 
is based upon Section 53-20-207 MCA. The implementing author­
ity is Sections 53-20-207 and 53-20-203 ~~CA. 

~jtl t. a.tln, 
Director, Social and Rehabilita­

tion Services 

Certified to the Secretary of State _____ N~o~v~e~m=b~e~r~~6 _______ , 1979. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF ~IONTANA 

In the matter of the adoption of a 
rule pertaining to individual habili­
tation plans for persons with develop­
mental disabilities 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING FOR ADOPTION 
OF A RULE PERTAINING 
TO INDIVIDUAL 
HABILITATION PLANS 
FOR PERSONS WITH 
DEVELOP~illNTAL DISA­
BILITIES 

1. On December 6, 1979, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
Services building, 111 Sanders, Helena, Montana 59601, to 
consider the adoption of a rule pertaining to Individual 
Habilitation Plans for persons with developmental disabilities. 

2. The proposed rule to be adopted provides as follows: 

RULE I INDIVIDUAL HABILITATION PLANS (1) An Individual 
Habilitation Plan ~s a written plan of intervention and action 
developed by a team of persons on the basis of a skill assess­
ment and determination of the status and needs of a client. 
The Individual Habilitation Plan ensures that the provision of 
services will be systematic and that interventions are designed 
to enhance the development of the client. 

(2) Each client is entitled to an Individual Habilitation 
Plan. Unless otherwise specified by provider agreement, the 
Individual Habilitation Plan shall be developed within 30 
calendar days of the client's entry into a service program and 
be formally reviewed and revised at intervals not to exceed six 
months from the initial or previously reviewed Individual 
Habilitation Plan. 

(3) Each Individual Habilit-ation Plan shall be developed 
by an Individual Habilitation Planning Team. The Individual 
Habilitation Planning Team members are: 

(a) the client or the client's advocate, if one exists, 
or both of them, unless such participation is unobtainable and 
is so documented in writing. An advocate is a person who 
represents the interests and rights of a client as if they were 
the person's own, is not an employee of any agency directly 
providing services to the client and who is acknowledged by the 
client as his or her advocate at the time of the Individual 
Habilitation Plan meeting. If both a client and an advocate 
participate on an Individual Habilitation Planning Team, the 
advocate's position must be consistent with the client's 
expressed interests; 
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{b) the client's parents, if legally responsible for the 
client, or the client's legal guardian; 

{c) the client's case manager; 
{d) one person who works directly with the client from 

each service program provided to the client; 
{e) the professional person from the institution of 

origin if the client has not yet been formally discharged from 
that institution; and 

{f) staff of the division whenever possible. 
{4) Any family member or relation may attend an Individual 

Habilitation Plan meeting. 
{5) Psychologists, medical personnel and other consultants 

may attend the Individual Habilitation Plan meeting upon any 
team member's request. 

{6) Each Individual Habilitation Plan shall include at 
least the following: 

{a) the goals toward which the interventions outlined in 
the Individual Habilitation Plan will be directed; 

{b) the pertinent results of assessments, both formal and 
informal, which outline the client's strengths and behavior/skill 
deficits; 

{c) specific objectives, stated separately and in behav­
ioral terms, which specify single behavioral outcomes, and 
reflect the client's needs as identified by assessment data and 
the goals established for the client. Components of objectives 
are: 

(i) a statement of the conditions or setting in which the 
behavior is to occur; 

(ii) an objective, measurable description of the behavior; 
and 

{iii) a statement of the acceptable level of performance. 
{d) names of persons, and the agencies, programs or 

services they represent, who have been assigned responsibility 
for implementation of the objective; 

(e) the date by which each person is to begin implement­
ing programs for each objective assigned by the Individual 
Habilitation Planning Team; 

{f) projected date by which the client is expected to 
have met each objective; 

{g) documentation of the barriers or conditions responsi­
ble for each client need which will not be addressed or attempted 
to be met before the next Individual Habilitation Plan meeting; 

(h) a summary of the client's medical and dental status, 
including the physicians' names, dates and results of the 
client's most recent health examinations, a list of and ration­
ale for any prescribed medications, current method of admini­
stration, and any medical goals and objectives relating to the 
client's medical status; 
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(i) administrative goals and objectives, including 
initiation and completion dates; 

(j) names, program affiliations and signatures of each 
person accepting responsibility for a role, task or objective 
assigned to him or her by the Individual Habilitation Planning 
Team; and 

(k) names and signatures of all persons who have partici­
pated in developing the Individual Habilitation Plan (including 
the client, unless the client's unwillingness to participate is 
documented) which will verify participation, agreement with the 
Individual Habilitation Plan, and acknowledgement of the 
confidential nature of the information presented and discussed. 

(7) The Individual Habilitation Planning Team shall 
designate a member or members to review the Individual Habili ta-­
tion Plan and resulting Individual Program Plans (written 
strategy for meeting an objective) on at least a monthly basis 
for implementation and continued appropriateness. This review 
shall docwnent: 

(a) progress data recorded in behavioral terms at least 
as often as the intervals designated by the Individual Habili­
tation Planning Team; and 

(b) problems and changes in a client's status warranting 
review of the Individual Habilitation Plan by the Individual 
Habilitation Planning Team. The review information will be 
sent to the case manager and other interested Individual 
Habilitation Planning Team members every month or as designated 
by the Individual Habilitation Plan Team. 

(8) The Individual Habilitation Plan Team shall meet at 
least every six months to formally review the goals and objec­
tives established at the previous Individual Habilitation Plan 
meeting. In reviewing the previous Individual Habilitation 
Plan, the Individual Habilitation Planning Team shall: 

(a) review progress data which has been collected on the 
client's responsr to each objective and Individual Program Plan 
assigned at the • est Individual Jlabilitation Plan; 

(b) modify the goals and objectives as necessary and 
suggest changes in ongoing Individual Program Plans; 

(c) determine further services and programs that are 
needed as a result of current assessments or assessment updates 
completed prior to the meeting; and 

(d) consider the advisability of continued current 
service provision and alternative placements or services. 

(9) The case manager, or other person, assigned by the 
Individual Habilitation Planning Team shall provide the Indivi­
dual Habilitation Plan to the client; to the client's family, 
when appropriate; and to each member of the Individual Habili­
tation Planning Team. The case manager or other designated 
person shall interpret the Individual Habilitation Plan to the 
client. 
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(10) The duties of the case manager in the Individual 
Habilitation Plan process are: 

(a) to schedule Individual Habilitation Plan meetings 
whenever Individual Habilitation Plan revision is deemed 
necessary by any Individual Habilitation Planning Team member 
but at least every six months; 

(b) to notify in writing (except for meetings called in 
emergency situations) all Individual Habilitation Planning Team 
members and any other appropriate persons of the date, time and 
place of the Individual Habilitation Plan meetings at least two 
weeks prior to the scheduled Individual Habilitation Plan 
meeting; 

(c) to explain the purpose of, obtain input from, and 
otherwise prepare the client for upcoming Individual Habilita­
tion Plan meetings; 

(d) to record the results of the Individual Habilitation 
Plan meetings, interpret them to the client and disseminate 
conies to all Individual Habilitation Team members within two 
weeks of the Individual Habilitation Plan meeting; and 

(e) to ensure that the Individual Habilitation Planning 
Team members assigned the tasks of monthly reviews document 
such reviews in the client's Individual Habilitation Plan file. 

(11) The decision-making process for development of an 
Individual Habilitation Plan shall be as follows: 

(a) decisions shall be made bv consensus of Individual 
Habilitation Planning Team members;-

(b) if a consensus cannot be reached, the Individual 
Habilitation Planning Team shall adjourn for no more than five 
(5) working days, to allow time for a resolution of the conflict; 

(c) at the next Individual Habilitation Plan meeting, if 
a consensus still has not been reached, the unresolved issues 
shall be referred to the regional supervisor and the social 
services district supervisor who shall meet within ten (10) 
working days to jointly make a decision. Individual Habilita­
tion Planning Team members may attend to document the differing 
points of view; 

(d) if the regional supervisor and the social services 
district supervisor cannot reach a decision, or if any Individ­
ual Habilitation Planning Team member is dissatisfied with the 
decision, an appeal to the division administrator and social 
services bureau chief may be made who shall meet within ten 
(10) working days to jointly make a decision; 

(e) further appeal may be made to the director of the 
department, whose decision shall be final. 

(12) At each Individual Habilitation Planning Team meeting, 
the case manager shall review the requirements of confidential­
ity. Each non-member must sign a statement to the effect that 

~$R Notice No. 46-2-198 21-11/15/79 



-136R-

he or she is aware of the confidential nature of the client 
information and will treat such information in accordance with 
the department's policy on confidentiality. 

3. The Department proposes to adopt a new rule in order 
to establish the requirement that habilitation plans be 
developed for all developmentally disabled persons enrolled in 
programs funded through the Developmental Disabilities Division 
and to set forth necessary procedures. This rule is made 
necessary by 1979 legislation mandating that habilitation plans 
be developed, implemented and maintained for all developmentally 
disabled persons served through a community-based program funded 
by the state. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601 
no later than December 17, 1979. 

5. The Office of Legal Affairs of the Department of 
social and Rehabilitation Services, P. 0. Box 4210, Helena, 
Montana 59601, has been designated to preside over and conduct 
the hearing. 

6. The authority of the agency to make the proposed 
rule is based upon Section 53-20-204 MCA. The implementing 
authority is Section 53-20-203 I~A. 

D~rector, Soclal~ehabilita­
tion Services 

Certified to the Secretary of State __ N_o.:.._v....ce_m_b_e_r __ 6 _____ , 1979. 

21-11/15/7<) MAR Notice No. 46-2-198 



-1369-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of Rule 
46-2.6(2)-56181(46.5.744) pertaining to 
child care agencies, payments. 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 

AMENDMENT OF RULE 
46-2.6(2)-56181 

PERTAINING TO CHILD 
CARE AGENICES, 

PAYMENTS 

1. On December 7, 1979, at 11:00 a.m. a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services building, 111 Sanders, Helena, Montana 59601, to 
consider the amendment of Rule 46-2.6 ( 2 )-S6181 pertaining to 
payments, child care agencies. 

2. The proposed rule to be amended provides as follows: 

RULE I 46-2.6(2)-S618l (46.5.744) CHILD CARE AGENCIES, 
PAYMENTS The department shall make payments to ch1ld 

care agencJ.es for care of children for whom the department is 
responsible. The amount of the payment shall be based upon a 
rate system of reasonable costs developed by the department 
aHa which will J.nclude the following requirements: 
~ Child care agencies must be licensed by the depart­

ment to receive payments for care from the department. The 
~ care ag;ency has the responsibility to ~ for 
fJ.nancial .gartJ.cJ.pation ~ the de.gartment. The department 
WJ.ll establJ.sh annual deadlines for 1nformat1on from the ch1ld 
care agenc1es -rn-<Jrder to es~lJ.sh monthly rat~ The 
ITii:ancJ.al informatiOrlto be prov1ded !2,Y the ch1ld care 
agenc1es must be reported according to gu1de:ITi1es set f2y the 
department and shall J.nclude: 
~ report of all expenditures for the operation of 

the ~ care agency including J.tems which ~ be unallowable 
for re1mbursement from the department; 
-~ ~ budget---narrative explaining in detail the report 
of expendJ.tures; 
~ report of all income to ~ child care agenc;y ~ 

amount, source, and purpose, exclud1ng ~ of pr1vate 
donors; 
~ statistical report includinq the child care 

agency's average le~gth of sta~ over the -pievlOi:iS" yea~, 
average daily populatJ.on, the brea do~flf:LnancJ.al responsJ.­
bJ.l~t¥ ~ agency £y number of youth ~ ~ and !illY 
ant1c1pated changes of these statistJ.Cs above I§!' the next 
12-month per1od; and 
~ detailed description of the treatment program 

includJ.ng functJ.onal 1££ descr1pt1ons of all ch1ld ~ agency 
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staff which contribute to the treatment program. 
---(ZJThe rate system -sfiall 1nclude levels of care to be 
provided by the child care agencies and ea~e~e¥~ee 
descriptions of care needed by the children w~~H ¥a¥y~fi~ 
!'fefl±el!le-:- in residence. Services required ~ the various 
levels have ~ follow1ng def1n1t1ons: 

(a) "Chlld/staff rat1o" means the number of children in 
r·esidence (including sfiif1"S own chlldr~~ -staff. Th1s 
1ncludes treatment staff or staff respons1ble for supervis1on 
of the res1dents. AdministratiVe, cler1cal, maintenance, and 
food preparat1on staff are to be excluded. ---

(b) "Program management consultat1on" means consultation 
to the EEogram staff regard1ng d1rect1on and management of the 
total treatment and care program, ana--does not include 
stallings ~ consUTiatiOrlon specific youth. ~ serv1ce ~ 
to be prov1ded a masters level profess1onal Wl th academ1c 
background in the behav1orial sciences. staff w1th bachelor 
degrees and!;ub~ntlal exper1ence ~ also be considered, but 
must be approved ~ the bureau. 

(c) 11 Profess1onal stafflng[consultation" means consulta­
tion w1th program staff on 1nd1v1dual youth 1n rerafion to the 
lndiviCJ:lial treatment7Service plan or the total program 
env1ronment. These services are to ~ provided £y ~ 
profeSSlOnal W~ t:.he m1n1mum of ~ masters degree in 
behav1oral sciences. !IllY exception must be approved £y the 
bureau. 

(d) "Educational/employment" means activities with 
residents and commun1 ty resources regarding the educat1onal 
and/or employrnent_port1on of~ res1dents' plan for serv1ces. 

(e) "Commun1ty 1ntervent1on" means advocacy for ~ 
youth in the local commun1 ty and contacts w1 th the referr1ng 
agencies on residents' progress and reactl.Oil to treatment. 
staff must have sk1ll.s necessary to carry out respons1b111t1es 
and pr0m0te the ----residents and progr·am w:lth profess1onallsm. 
-- (f) "Pr0f"ess1onal counseling" !!1~!.fTndiv1dual and ~ 
therapy and must be provided £y profess1onals w1th ~ min1mum 
of ~ masters level in psychology, soc1al work, counsel1ng or 
£y ~ licensed psychiatr1st. 

f31 ~He Be~af~llleftt eke±± ee~afl±~ek S~!'!'±el!left~a± 
±~eeRB~R~ e~aRSa¥ae wk~ek ¥elate ~e eaek ±eve± ef eafe w~~R~R 
~He fa~e eye~e111v Eaek ek~±a eafe a~eRey eHa±± fie feB!'BRB~fl±e 
te a~~±y fe¥ ~Be a~!'fB!'f~a~e ±eve± ef eafe aRB te !'fev~ae tHe 
Be!'a¥~eR~ w~U1 tke ReeessaJOy ~Rfefll\at~eR £e es~afl±~ek aHa 
IIIBRi~ef eel!l~±~aRee w~tk tke ±ieeRB~R~ s~aR6a¥6s.,. 

(3) The levels 2f care are as follows: 
(a) Lever-r=Mln1mal: 
( 1) Goal: To provide socialization and character 

build1ng for those without appropnate home~ ~-ji1ace to llve 
until emallCipatrO:n; 1ndependence ~reparatiOn. 

(ii) Defln1tion of serv1ces: Minimal care and 
maintenance and shelter, child/staff rati£ of 12 to 1, and use 
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of all community resources. 
(b) Level ll _ Bas1c: 
(1) Goal: settle youth down, stabilize and modify 

inappropr1ate behaviOr; prepare youth for more permanent 
l1v1ng s1tuation. 

( i1) Dehn1 tion of services: supervision; child/staff 
ratio of 8 to 1; 1nd!vidual1zed, formal treatment plann1ng 
Wl th the PlaCing agency; mon1 tonng of the youth's progress 
through agency contact; program management consultation i! 
hour I2..!:.E month I2..!:.E youth); recreat1onal program; community 
Int.ervention i! hour ~ month ~ youth); and use of 
commun1ty resources to fulfill the treatment plan. 

(c) Level III - Structured: 
(l) Goal: ~velopment of internal controls, prevention 

of ~ ser1ous negatJ. ve behav1or, 1nterpret and normal1ze 
correct1ve emotional experiences. 

(11) Def1n1t1on of servJ.ces: intensive supervision; 
child/staff ratio of ~ to ~ 1nd1vJ.dualJ.zed treatment plann1ng 
£1_ chJ.ld care. agency; structured behav1or grogram, profess-
1onal group l1fe staff; commun1ty 1ntervent1on J1_ hours I2..!:.E 
month I2..!:.E youth); professional stafhngjconsul tat1on i! hour 
~ month ~ youth~; professional counsellng 1i hours I2..!:.E 
month I2..!:.E youth); eucatlonaljemployment i£ ~ I2..!:.E month 
~ youth); tutorial program; planned recreat1on program as 
part of the treatment program; util1zat1on of community 
resources to fulf1ll the treatment plans. 

(d) Level IV - Intermed1ate: 
11) Goal: -prov1de 24-hour awake supervision, correct 

ne9at1ve behavior, bu1ld appropr~ soc1al and behav1or 
sk1lls 1n order to enable youth to return to less restr1ct1ve 
en:vri'Onmen~ta&!"Ishei.motl0na1 st'.abiTI tY, and rrov1de !! 
commun1ty-based alternat1ve to secure 1nstJ.tut1onal1zat1on of 
youth who have substant1all_y_d:LSi'i:iPted other commun1 ty-basect 
~ taeilTI.les. ---

(11) Def1n1tion Q£ service: secure supervision; c~ild/ 
staff ratJ.o of 4 to 1; 1nd1V1dual1zed treatment and behav1oral 
J2EOgram; aiternaTI ve program to publlc scfioo1; program 
management consultation ~ hours ~ month ~ youth); 
profess1onal staff1ngjconsultat~1l hours ~ month I2..!:.E 
youth); professional counseling i§. hours~ month~ youthlL 
educational/employment i§. hour·s ~ month ~ youth); 
commun1ty intervent1on i§. ~ ~ month I2..!:.E youth); 24-hour 
awake superv1s1on; tutor1al program; planned recreat1on 
program as part of treatmeE_~; utJ.lization of commun1ty 
resources. 

(e) Level V - Intensive: 
(1) Goal: - -provJ.de residential treatment services 

designed to treat the 1nd1v1dual needs w1th the ultimate 
purpose of returning the youth. ~ society; :rehab1l1tate 
medically, psychologically, behav1or1ally, and educatlonally 
hand1capped youth and their farn1l1es. 
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(ii) Definition of services: 24-hour awake supervision; 
child/staff ratio of ! tol; avarlable securi~ndividualrzed 
assessment, treatment and behavroral program, ava1labrlrty of 
self-contarned classroom ~ wrthin chrld care agenc¥; 
program management consultatron (115 hours ~ month ~ 
youth); professronal stafflng/consultation _l! hours ~month 
~ youth); professronal counseling and therapy ~ hours ~ 
month ~ youth); psychologist for testrng, evaluation, 
assessment Q hour ~ month ~ youth); medical supervrsron 
£y psychratrrst or psychiatric nurse i!. hour ~ month ~ 
youth); tutorral services; ~range of treatment, recreatron 
therapy; mrlreu therapy; utilrzatron of approprrate comrnunrty 
resources. 

(f) Level VI - Secure Intensive: This level would have 
the same QOals and defii1i t1ons of serviCe ----a5 level v_ -
IntenSIVe wrth the addrtron of a secure facrlrty. 

(g) CFiTid--care arenCies whrch provide short-ter·m, 
temporary ~ in--gel1era will not be required !;2_ adhere to 
the above srx levels. These facilrties wrll be rerrnbursed for 
only those -servrces which are contr·acted for £y the bureau and 
at ~ rate establrshed £y the bureau. 

(4) The rate system Wlll include payment for the 
~f'ev'i,sieR ef seaF!l.7 Feeltl7 enl~eFvis'loBRT e!'!keel ett~eRses 7 aRa 
lllieeel±aReeMe eaFe i~e111s fsF tke efiil!l.FeR 'i,R FeeiaeRee~ 
following categories: 

(a) Basrc child care costs: Tlns category rncludes food 
and ~ related costs, chira:reri'"s aiiOwances, school supi?IIeS 
and turt1on charges, personal hyg1ene costs, recreatronal 
~endrtures (1ncluding egurpment), mrscellaneous household 
supplres, and transportat1on ~osts for chrldren !:!_nd pr·ogra!!! 
operatron. 

(1) Food costs include grocerres, food p:reparatron, food 
purchasrng and prc;cessrng and kitchen maintenance for chlldren 
and superviSIOn ~taff. --

( ir) Allowance includes youth 1 s personal allowance. 
( iir) Clothrng rncludes youth 1 s personal wardrobe; 

initial purchase, replacement, and maintenance §UGh dS QE1 
cle§lnl~g, shoe rei?alfL etc. 

(1v) Educatlonal should range from $3 to $7 2.£!: ~ 
2.£!: cluld; thi§ cost seems to be so .infrequent that th1s 
£!:!_tegory can also cover the cl,large. 

(v) Personal hyg.iene 1tems include soaps, shami?o?s, 
toilet artrcles, haircut.s, curler·s, deodorants, and medrcrne 
chest supplres. 
---J.yi) Recreational ex£endi tures include e~uii?ment 
purchase and maintenance, actlVity charges such as admrss1ons, 
lessons' rnernbershlpS' and costs of acti VITTes for. SJ.E..O..':!P.§_._ 

(vr.i) M1scellaneous household suppl1es 1nclude rtems-IQE 
operatron <:;_f_ the program and household not c-;gvered under 
Fac1l1 t::( Marntenance or ~ Prepar·atron. 

(v1i1) Transportatron costs 1nclude transporting of 
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ch]_ldren to schools, to appointments for social and medical 
serv]_ces, to and from ~ if agreed to Qy_ provider and 
agency, and program operat]_on. 

(b) Shelter Costs: Th]_S category includes costs for 
~ ma]_ntenance;--rnsllrance; telephone, and utilTEieS for 
__ ch __ il_d ma]_ntenance, recreat1on, d1n]_ng, counseling, treatment, 
program superv1s1on, and admin1stration of the fac1l1ty. 
Attention homes are included W1 th ';Troup homes because most 
Montana attention homes are housed 1n group home facill tres:-

(l) Space costs must not ~ ~ ~month~ youth 
and includes all areas for ch1ld ma1ntenance, supervis1on, 
treatment and --admlllfStratlOn. space costs do not include 
port1ons of the fac1l1 ty wh1ch are used for product1on of 
produc~~ sold. or used in the-----raclllty. ---- -.-- --

( 11) Ma]_ntenance costs 1nclude expend1 tures related !_cJ_ 
rellacement ~ ma1ntenance of the bu1ld1n~ and grounds. 
Sa aries of ma]_ntenance staff are also to be 1ncluded 1n th1s 
categor:(.-- ---- -- -- - - - --

(111) Insurance includes liability and fire insurance 
for the fac11l t:t. Auto Insurance ~ be-inCIUded If the 
TiabiTity pol1cies are all 1nclusi ve- ( otherw]_se,- auto 
insurance is to be inClUded under Transportation, CHILD CARE 
COSTS). 

( i v) Telephone 1ncl udes ~ service as well as long­
distance serv1ce £2! the res1dents and pro~ram operat]_on. 

(v) Utll1t]_es 1nclude ~ and electric]_ty for heatlng 
~ l1gh~]_ng, ~ sewage, cable T.V., and garbage service 
1..!i not Included 1n rent). 

(vi) Supplemental Shelter Costs might include extra 
space to provide private rooms for treatment needs, P..!2.Y_ 
therapy quarters, specially equipped 1solat1on rooms, et 
cetera. Coverage of supplemental shelter costs shall be 
contracted for ~ SRS and the prov]_der. The maX:lrnum l1m1t iS 
$50.00 In addftlontobaslcShelter costs.-- ---­
----(cr- Superv1sion of children: Th1s category covers costs 
of provid1ng superviSion of the youth 1n the--taCi~ 
salaries and benefits are tobe--rri.cluded. If room and board 
~ prov1ded to ~ SUperviS'lon staff, those costs can be 
lncluded 1n Food, Ch1ld Care Costs, and Shelter, but must be 
spec1fled:-- --- --- -- --- -- -- --- -

(i) Supervision includes 24 hour presence of ~ life 
~ over the.~ of ll ~ are guahhed ~ experience, 
emot1onal matur1ty, the abil1ty to present qual1ty role-models 
and dec1sion-makinc; ability. ~ must be able to manage 
day-to-q.a~ act1 vi t1es 2.f the res1dents and the operat]_on of 
the facility. Contact With the agency worker supervis1ng the 
pracement of the res1de~is-lhe respollSibiiity of the group 
life staff~ These staff must: also be respons1ble to carry out 
the serviC'e pl~n of ~· j:)TaCing agenc;:y 1nclud]_ng ~ nsi ~ 
appo]_ntments With med1cal, psychological, and soc1al service 
appo1ntments for the res1dents. School attendance and 
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employment activities should also be monitored Qy the group 
hfe staff. 
---- ~Basic Houseparent Model includes child supervision 
~ ~ lJ.fe staff who ll.ve ~The most common arrangement 
1s that of marl.'Ied coup1eswffi1 or---wl tliOUt Children of theu 
own. Group lJ.fe staff under thTs model must provide awake 
superv1s1on of residents for ~ ~ ~ ~ (usually 2 a.m. 
to g P...:.!!!..:..l N1ght staff must be 1n res1dence, but !!!i'!.Y be 
sleepl.ng. The m1n1mum child/staff must be .§. to .!:_ and must 
1nclude children of staff who l1ve in residence. 

(1il.) Bas1cSh1ft ModelliiCJudes group life staff who 
provide superv1s1on of residents on an 8-hour shift basiS":" 
N1ght staff ~ provided Qx 11 ve-Tn staff who are usuaiiY 
sleepin~ at n1ght, but ava1lable to the residence. Room and 
board-~ usually prov1ded 1n exchange for such night 
superv1s1on. The awake ~ usually cover ~ pe~1od from 7. 
~ to 11 P...:..!!J.,_ The m1mmum child/staff ~ 1s .§. to .!...:_ 
Chl.ldren of staff should not be in res1dence 1n this model. 

(lV/--24-=Holir Awake SuPervTsion ~- Chl.ldista~~. of 
.§. to ! 1ncludes group l1fe staff prov1d1ng awake superv1S1on 
E.i res1dents 24 ~ ~ ~ . The rel.riibursement cost ~ 
1ncludes ~ l1fe staff work1ng 8 hour sh1fts. If l1ve-1n 
~ ~ utJ.ll.Z~ reiliiEUrsement ill! be ~ less due E ~ 
prov1s1on of ~ and board. ~ m1n1mum ch1ldjstaff rat1o 1s 
8 to 1. L1ve-in staff's ch1ldren must be counted when 
calculating the chl.ld/staff raho. ---- -- ---

(v) 24-Hour Awake Supe~n with Child/Staff Ratio of 
! to .!:. includes group life staff prOVIding awake superviSion 
of. res dents 24 ~ ~ ~ ~ minimum coverage for .§. 
ch1ldren under th1s model for per1ods durJ.ng school weeks 
and/or when there-IS ! or fewer res1dents 1n the faCIIl t:y-rs! 

7 a.m. to 
9 a.m. to 
3 p.m. to 

11 p.m. to 

9 a.m. 
3 p.m. 

11 p.m. 
7 a.m. 

2 
I 
2 
I 

group 
group 
~ 
~ 

life 
ll.fe 
ll.fe 
llfe 

staff 
staff 
staff 
staff 

When all residents are in the facility, such as weekends, 
hOITda%, and dur1ng the summer, the m1n1mum group llfe staff 
required is: 

2 ~ 
2 ~ 
I~ 

life 
llfe 
llfe 

staff 
staff 
staff 

(d) Treatment; This category includes activities 
assoc1ated w1 th a formal treatment program operated Q.y the 
ch1ld care agency ----as\.tell as coord:Lnation of community 
resources--in relation to----a- treatmentjserVJ.ce plan for each 
youth. The requJ.rements- are expla1ned in deta1l ----rll 
46.5.744(2) and 46.5.744(3). 
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(e) Program management includes supervision of treatment 
and child supervision staff, development and mailltenance of 
the treatment program, staff trafnLng, advocacy for youth ana 
program, management and-coord1nat1on of program w1th agencieS 
and commun1ty. 
~ ~fie ~aymeRt et~~et~~e fe~ efi~±li. ea~e a~eReiee 

w~±:l 'I:He±~li.e a !'lase ~ate aR!i. !lfjeeifie B~f'Jjlel!lsHta± ~atee {e~ 
eaefi ±eve± e{ eal!'s ae FeE!:~~~eli. l'ly the ±~eeRs~ft~ etaftli.a'!'li.e .. 
Cost ~ which cannot be directly identified with the care 
and ma1ntenance of children receiv1ng payment from the 
Department ~ unillowable to be included 1n the Department 
rate. The following 1s a list of common unallowable 1tems and 
rs-nDt aii-inclus1ve:-- - ---- -- ------ ----- ---
-- --ra) interest on corporate loans, bad debts, capital 
expend1tures 

.!JU fund . raising; public relations; administrative 
salar1es, cler1cal costs related to general adm1n1strat1on 

.i.£1 expenses aSSOCiated Wl th build1ngs, egu1pment, and 
grounds not identihed w1th the care of indiv1dual ch1ldren 

ill ---attorney fees or retaii1erspa1d for corporate agency 
business, aud1t costs 

(e) ctonationslmade £y the institution as voluntary gifti 
or paybacks to parent organl:Ziitions membership dues !_!! loca 
and nat1onal organ1zations 

f61 '±'.l!.e ~ate eyete111 wiH iRe±~ae ~fteeHtivee feF 
efii:la eaFe a~eReiee te el'lta~R ~Fivate {~Rae fe~ l!la~HteHaHee aR!i. 
li.eve±e~l!leRt ef t.l!.e ~~e~~a111.. A±± ~Hee111e f~e111 ~~e±~e ee~~eee aH!i. 
t.l!.e pfev~e~aR af ~~~R-It.~flli.ll ~aali.e Bf ee~v~eee t.I!.Fa~~.l!. p!ie±~e 
eaYfeee efia±± ee eaRe~li.eFeli. ae a ~eeeYFee ta the ek~±a ea~e 
a~eftey fa~ the aete~III~Rat~aR af the Fe.te te ee pa~li. ey the 
Be~a~tl!leflt .. 

ill The ~ will develop guidelines for reasonable 
costs to be reLmbursed accord1n~ to categor1es descrLbed 1n 
46.5. 744 ( 4). The Bureau w1ll re1mburse ~ ch1ld ~ a~ency 
costs for care 1,!12 to the max1mums set 1n the gu1del1nes. 
Funds received~ the cllird care agency for operation of the 
program w1ll be consTdereda flrst resource to the ch:J.ld care 
agency and wiTl therefore -bededucted from--tfie care costs 
before establiShment of a monthly rate .----:<i" i?Oi"t~ of the 
governmental funds ~be set aside for admLnistratlve or 
other designated purpose. Such a portion shall be set ~ the 
i3i:i"i'eau. Private donations received for the operati0i1 QI the 
program w1ll also be deducted from ~ costs prior to 
establishment of~ monthly rate. ii the pr1vate donat1ons are 
des1qnated for purposes ~ than operations, such as 
bu1ld1ng funds, special proJects, administrat1on or other 
unallowable costs, that Lncome will not be used in the 
calculation ofaliionthly r~ An ~Of liCensed capacity 
hgure w1ll be- used for ch1ld care agencies wh1ch prov1de 
long-termcare. --x-22%-ofliCenseci capacity figUre w1ll be 
used for child care agencies whlch provide short-term care. 
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(average length of stay of less than 30 days~ youth), 
( 7) ~H.e f!a'*'e eye'*'e111 f6f efl.:t:I:Ei eaf!e oUJe!!.e:i:ee 

J?f!ev:i:e:i:R~J efl.ef!1;.-teflll eafe as eeh!!.ee lsy lofl.e Bep-a-:1!'~-lo 11\ay 
vafy ff!el!ll:.fl.e fa1;.e, eye1;.ell\ fef J?fev:i:eef!e ef :l:e!!.~J-loefll\ eaf!e fef 
efl.:i::l:efe!!.~ .~child care agencies which receives payment for 
care of chlldren from the Department must prov1de a £2PY of the 
~ audl t to the ~ annually. The ~has the nght 
to 1nspect all of the ch1ld care agency's f1nanc1al records ~ 
~ t1me and ~ conduct an audit of all such records W1th1n 
10 days ora notice of such rnteiit-:- Denial of access to the 
i"iepartment or Bureau will result 1n iiiii\iedi'ate-diSCOirtlnuatiOri 
of f1nanc1al payments for care. 

3. The rules respond to a demonstrated need for an 
egui table reimbursement system for child care agencies and 
group homes by detailing levels of care and services to be 
provided to children in residence. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
written data, views or arguments may also be submitted to the 
Office of Legal Affairs, P. 0. Box 4210, Helena, MT 59601 no 
later than December 17, 1979. 

5, The Office of Legal Affairs of the Department of 
Social and Rehabiltiation Services, P. 0. Box 4210, Helena, 
Montana 59601, has been designated to preside over and conduct 
the hearing. 

6. The authority of the agency to make the proposed rule 
is based upon Sections 53-4-111, MCA (71-708 R.C.M.) and 
53-4-212, MCA (71-503 R.C.M.) authorize the department to 
adopt the proposed rules. The proposed rules implement 
sections 53-2-20l(l)(a) and (b), MCA (71-210, R.C.M. 1947) and 
53-4-211, MCA (71-503(a), R.C.M. 1947). 

Director, Soc1al and Rehab1l1ta­
tion Services 

Certified to the Secretary of State __ N_o_v_e_m_b_e_r __ 6 ________ , 1979. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption of a 
rule pertaining to eligibility for 
adult protective services and the 
amendment of Rule 46-2.6(6}-S6517C 
pertaining to procedures to obtain 
adult protective services 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING FOR ADOPTION 
OF A RULE PERTAINING 
TO ELIGIBILITY FOR 
ADULT PROTECTIVE 
SERVICES AND THE 
AMENDMENT OF RULE 
46-2.6(6}-S6517C 
PERTAINING TO 
PROCEDURES TO OBTAIN 
ADULT PROTECTIVE 
SERVICES 

1. On December 7, 1979, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita-­
tion Services building, 111 Sanders, Helena, Montana 59601, 
to consider the adoption of a rule pertaining to eligibility 
for adult protective services and the amendment of Rule 46-
2.6(6}-S6517C pertaining to procedures to obtain adult protec­
tive services. 

2. The rule proposed to be adopted provides as follows: 

RULE I ELIGIBILITY FOR ADULT PROTECTIVE SERVICES 
(l} Any person who: 
(a} is aged or disabled as defined in rule 46-2.6(6}­

s6517A; and 
(b) matches the Title XX eligibility requirements as 

identified by the bureau; and 
(c) makes application in a manner and on a form pre­

scribed by the bureau; and 
(d) is determined eligible by county social services 

according to criteria established by the bureau and set forth 
in the bureau manual is able to receive protective services 
as defined in rule 46-2.6(6}-S6517B. 

3. The rule proposed to be amended provides as follows: 

46-2.6(6)-S6517C PROCEDURES TO OBTAIN ADULT PROTECTIVE 
SERVICES PR9~B€~fVE SERVf€B6 P9R A6EB PER66N6 ANB BfS 
ABnBB ABH~~S7 PR9€EBBRE ~8 8B~A~N-sERVieBS --- ----
~~he ee~~ty de~artme~t e£ p~~±~e wei€are ana±± 

reeeive a~d i~~eati~ate req~ests ~er ve±~~tary ser~iees £rem~ 
~a+ a~ed ~erae~a er diaa~ied ad~i~a~ 
{~T reiati~es er ~riends e~ a~en ~erse~s~ er 
{e+ eemm~~i~y a~e~eies 7 rese~reea er indi~id~aia s~en 
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ae aee~e~~~ iawye~~~ eie~~ymen7 heai~h de~a~~Men~~~ aieehei 
~~ea~Men~ een~e~~~ he~~~~ei~; hememake~e e~ any e~he~ ~e~eene 
inte~es~ed ~n ~he ±nd~v~d~aiis wei£a~e. 

~~t ~he ee~n~y ae~a~tment e£ eeeiai se~v~eee shaii make 
ei~~ie~i~~y de~e~m~na~ien~ ~~~n~ the e~~te~~a set e~t in the 
de£ini~iens e£ ua~ed ~e~~enu e~ Udieaeied adttitn in ~ttie 
46-~.6~6t-s6;i~A aeeve. 

~3t B~en ~e~~ee~ £e~ nen-veittn~a~y ~e~v~eee; the ee~nty 
~eeiai we~ke~ ehaii~ 

~at invee~i~ate ~he eittta~ien ~e dete~m~ne whe~he~ e~ 
net a ~e~i~ien £e~ ~tta~d~anahi~ ie neeea~a~y £e~ ~he ~~e~ee­
~~en e£ ~he indiv±dttai ~n ~ttee~~en; and 

~et ~~en dete~m~na~±en ~ha~ gtta~d~anahi~ ~~eeeedin~s a~e 
neeeaea~y; ±ni~±ate ~h~e~~h ~he eettn~y a~~e~ney a ~e~~t~en 
ttnde~ See~±en 9lA-5-3il7 R.e.M.-194~. 6tte~d~aneh~~ ~~eeeed­
in~e a~e een~ained in ~±~le 9lA7 €ha~~e~ 57 Pe~~ 37 ns~a~diana 
e£ fnea~ae~tated Pe~eens.n 

ill The county social services in which the applicant 
resides receives and investigates requests for protective 
services. 

i£L Request for service is accepted from aged or dis­
abled persons on their own behalf or from ~ relative or 
persons interested in the individual's welfare. 

(3) Request ~be written or oral, however, written 
reque~is preferred and on ~ form and ~n ~ manner prescribed 
~ the bureau and available ~ the county social service. 
~4) county soc~al serv1ces determ~nes errgrbil~ty us1ng 

criteria established ~ the bureau. 
(5) The soc1al serVICe worker determines eligibility in 

writing on a form and in a manner prescribed ~ the bureau 
pr~or to proviSIOn-oF servi~ --- ------

4. Because the Department has not previously provided 
by rule eligibility criteria for adult protective services, 
the Department is proposing a new rule to specify the criteria 
for eligibility. 

Also, the Department is amending the rule pertaining to 
procedures for obtaining adult protective services in order 
to clarify the procedure and to eliminate unnecessary language. 

5. Interested persons may present their data, views 
or arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
the Office of Legal Affairs, P. 0. Box 4210, Helena, MT 
59601 no later than December 17, 1979. 

6. The Office of Legal Affairs of the Department of 
Social and Rehabilitation Services, P. 0. Box 4210, Helena, 
Montana 59601, has been designated to preside over and 
conduct the hearing. 
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7. The authority of the agency to make the proposed 
rules is based upon Section 53-5-205 MCA. The implementing 
authority is Section 53-5-203 through 53-5-205 MCA. 

Certified to the Secretary of State __ ~N~o~v_e~m~b~e~r~6 ________ , 1979. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of rules for the 
conduct of Vocational Educa­
tion Programs, Particularly 
in Secondary Schools 

TO: All interested persons: 

NOTICE OF PROPOSED 
AMENDMENT OF RULES 
For Vocational Education 
Programs 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 15, 1979, the Office of Public Instruc­
tion proposes to amend rule 48-2-1 which sets forth rules for 
conduct of Vocational Education Programs, particularly 1n 
secondary schools. 

2. The proposed amendments modify present rules found on 
pages 1130 through 1143, issue No. 18, 1979 MAR. The amend­
ments correct omissions and editorial mistakes. 

The rules as proposed to be amended provide as fol-
lows: 

48-2.26 (ll)-S26141. (10.5.2201) GENERAL REQUIREMENTS. 
(1) The programls must have the pr1mary ob]ect1ve of de­

veloping skills leading to employment as well as entry into 
advanced vocational training. 

(2)-(18) Remain the same. 

48-2.26 (11)-S26142. (10.5.2202) AGRICULTURE EDUCATION 
PROGRAMS. 

(1) and (2) Remain the same. 
(3) Future Farmers of America (FFA) must be conducted as 

part of the program, serving as an intracurricular activity. 
The teacher of vocational agriculture shall serve as the ad­
visor to the local FFA chapter. All programs of secondary 
vocational agricul turejagribusiness must maintain a local FFA 
chapter in good standing with the state and national FFA organi­
zations. 

48-2.26 (ll)-S26143. (10.5.2203) BUSINESS AND OFFICE 
EDUCATION PROGRAMS. 

(1) Rema1ns the same. 
( 2) Specific requirements: The total business program 

must include a series of courses from basic to advanced, which 
begins with such courses as typing, accounting, shorthand, 
basic business, and possibly business machines or other related 
courses. This series must lead to the integrated skills 
courses of clerical office practice, secretarial office prac­
tice and simulated/model office. 

(a) Minimum minutes per week: 270. A two-hour block of 
time for the integrated skills course is encouraged. 
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igl Maximum class size: Twent students. 
fB1 (c) Instructors shall e prepared as follows: 
(i) The instructor must have a bachelor's degree in busi­

ness and office education and shall have earned a minimum of 
fifteen quarter credits in the areas of philosophy of vocation­
al education, administration of vocational education, coopera­
tive coordination practices and procedures/methods courses in 
the area of certification. 

(ii) The instructor shall have had at least 2,000 hours of 
work experience in the occupation or a combination of occupa­
tions related to a specific field in which that person is to 
teach. 

(10.5.2204) DISTRIBUTIVE EDUCA-
TION 

48-2.26 (11)-S26145. (10.5.2205) HEALTH OCCUPATIONS 

Remains the same. 
PROGRAMS. 

( l) 
(2) 
(a) 

Specific requirements. are as follows: 
Duration of ~~e~~affl programs: Secondary programs 

MAR Notice No. 48-2-20 21-11/15/79 



-1382-

shall provide two consecutive class periods daily for one or 
two years if specific skill training is involved in the pro­
gram. 

(b) Maximum class size: 25 students for exploratory 
classes and 20 in classes for specific skill training. Nurse 
aide programs involving supervised clinical experiences shall 
not accomodate more tk&t than 15 students per class. 

(c) Facilities and resources~ : Teaching materials shall 
be constantly updated to reflect The technological advances 
within health care and education. 

(d) Instructors shall hold a class 4 teaching certificate 
endorsed in the appropriate health field. 

48-2.26 (ll)-S26146. (10.5.2206) TRADE AND INDUSTRIAL 
EDUCATION PROGRAMS. 

(1) Rema1ns the same. 
(2) Specific requirements~ : Trade and industrial educa­

tion in Montana secondary schools must be designed to prepare 
students in grades 11 and 12 to enter into industrial trade or 
service. Secondary programs are expected to provide students 
with approximately one-third aaa to one-half of the preparation 
needed at the journeyman level. --

(a) Duration of ~~e~~a~ programs: Secondary programs 
must be designed as part of an overall industrial education 
sequence. The trade and industrial portion of the program is 
offered at grades 11 and 12 and must consist of both basic and 
advanced courses each a full year 1n length. 

(b) M1nutes per week: 270 for bas1c ±aee~&te~y courses 
and 540 for advanced courses. Schools WITh modular schedules 
must arrange su1table comb1nations to provide an equal amount 
of time. 

(c) Maximum class size for specific programs is: 
( i) Appliance Repair 20 
(ii) Auto Body 18 
(iii) Auto Mechanics 18 
(iv) carpentr¥ 16 
(v) Electric1ty/Electronics 20 
(vi) Drafting (General and Machine) 22 
(vii) Architectural Drafting 18 
(viii) Graphic Arts 20 
(ix) Metalworking 18 
(x) Welding 18 
(xi) Small Engine Repair 20 
(d) Instructors must meet a five-year (10,000 hour) obli-

gation, which should ensure a strong trade background. This 
may be satisfied by sufficient work experience augmented by 
educational course work or by a combination of work experience 
and college preparation. Instructors shall have had recent 
work experience directly related to the area being taught. The 
following are minimum considerations fe~-~aet~Hete~: 

( i) A graduate with a teaching degree in trade and 
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industrial education must have one year (2,000 hours) experi­
ence and hold a class 2 certificate endorsed in Trade and 
Industrial (65) and the appropriate field. 

( ii) A non-degree man or woman or one with a degree 
in another field must have five years (10,000 hours) experience 
and hold a m~ft~M~-ef a Class 5 4 teaching certificate. 

(iii) Anyone not meeting these requirements may re-
ceive credit for other educational and practical experience. 
Evaluation will be made on an individual basis b¥ the Division 
of Certification, Office of Public Instruction, 1n cooperation 
with the consultant for Trade and Industrial Education. In 
some cases work experience credit will be allowed for success­
ful completion of an approved trade competency examination or 
other background contributing to trade competency. 

(iv) A total of 15 quarter credits of vocational edu-
cation professional course work is required. This may be 
earned by completing courses in the following subjects or 
prior-approved alternates: 

(A) Job analysis 
(B) Principles and/or philosophy of vocational education 
(c) Teaching methods 1n vocatlonal education (specific 

area being taught) 
(D) Preparation of instructional materials 
(E) Vocational-technical organization and management 
(F) Vocational guidance 

48-2.26 (ll)-S26147. (10.5.2207) HOME ECONOMIC WAGE 
EARNING PROGRAMS. 

(1) Rema1ns the same. 
(2) Specific requirements: 
(a) Minutes per week: 270. De~ending on the activities 

integrated into the course, longer t1me blocks may be deslr-
able. · 

(b) Maximum class size: 25 students per instructor in 
wage-earning classes. 

(c) Instructors shall have a bachelor's degree in home 
economics education plus one year of experience in directly­
related work. 

iQl Work experience, simulated or real, shall be an inte­
gral part of the program. 

48-2.26 (11)-S26149a. (10.5.2210) COOPERATIVE VOCATION­
AL EDUCATION PROGRAMS. 
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(1) Remains the same. 
(2) Specific requirements~ : Programs must provide stu­

dents with on-the-job experience and training along with voca­
tional classroom instruction related to their occupational in­
terests. A cooperative arrangement among the school, the em­
ployer and the student is therefore necessary. students' 
classroom and on-the-job activities must be planned and super­
vised by the school and the employer to ensure that both acti­
vities contribute to the students' employability and 
~e~a~--~-eaHea~~eH. 

(a) Student placement for the first year of operation 
must be a minimum of 50 percent of the students enrolled in a 
speci fie (cooperative) program. Placement in el:leeeee:El:l~ 
successive years of operation should reach a level of 75-80 
percent. 

(b) Forty cooperative students is the maximum per coordi­
nator. 

(c) Instructors shall be prepared and assigned as follows: 
(i) A qualifLed teacher-coordLnator must be respon-

sible for the program. 
(ii) The coordinator must be provided with coordina-

tion time over and above his or her regular preparation 
period(s). A minimum of one hour of coordination time per day 
must be allotted for every 20 cooperative students. 

(iii) The coordinator shall be employed for an ex-
tended contract of at least 10 days while school is not in 
session to assist students in finding jobs, to develop training 
stations, etc. 

(iv) The coordinator shall be prepared and assigned 
as follows: 

(A) shall hold a valid Montana teaching certificate en­
dorsed in the applicable vocational a~e area; 

(B) shall have had at least one----year of occupational 
experience in a related field. 

1fl shall have comeleted as part of the erofessional 
teacher preparatLon reguLrements a course dealLng wLth the ad­
mLnLstratLon and coordLnatLon of cooperatLve educatLon. 

(v) Budget L terns that may be consLdered as addi tiona! 
costs for funding purposes are as follows: 

(A) Extended contract salrary - that time prior to and 
immediately following the school year which is used by the 
teacher-coordinator to' prepare training stations, make home 
visitations, place students and evaluate the program. 

(B) Coordination time during the school day - that time 
during the scool day which is used by the teacher to coordinate 
individual trainees' on-the-job activities. For example, if 
one-third of the teacher-coordinator's time during the day is 
devoted to on-the -job coordination, then one-third of his or 
here salary ~1:1et ~ be considered an e:E:E~e~a~ additional cost 
item. 

(C) Coordinator's travel expenses - those travel expenses 
incurred by the teacher in coordinating on-the-job activities 
of training. 
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(vi) The student-learner, during the training experience, 
shall be under the direct supervision of the designated on-the­
job trainer, particularly when the work is in occupations 
classified as hazardous, or with machines or processes that are 
classified as hazardous. 

(d) A signed training agreement must be entered into by 
the participating employer, educational agency and trainee. 

(e) Students placed in cooperative training stations must 
receive at least the minimum wage. 

(f) sex equity re~irements are as follows: 
(i) An employer w1th whom a contract 1s made shall be an 

equal opportunity employer and should interview and place male 
and female students in work experience dependent on their in­
terests and abilities rather than on cultural sex-stereotypes. 

(ii) Female and male student-learners shall be paid on an 
"equal pay for equal work" basis within the same firm. 

3. The rule is proposed to be amended due to inadvertant 
errors. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to Jeff 
Wulf, Consultant for Industrial Education, Office of Public 
Instruction, State Capitol, Helena, MT 59601. 

5. The authority of the department to make the proposed 
amendment is based on Sec. 20-3-105 and 20-3-106 MCA., L~ H.B. 
634 Forty-sixth Legislative Session, 197~ 

Certified to the Secretary of State ~ 6, If 7f 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the adop­
tion of new rules: Rule I 
through XII, assigned Rule 
numbers 4.6.400 through 
4.6.510. 

NOTICE OF THE ADOPTION OF RULES 
I THROUGH XU ASSIGNED RULE NUM­
BERS 4.6.400 THROUGH 4.6.510 
ESTABLISHING PROCEDURES FOR AP­
PLICATIONS FOR FUNDING RESEARCH, 
DEVELOPMENT, PRODUCTION AND MAR­
KETING OF FUEL AND FOOD DERIVED 
FROM MONTANA WIIEAT AND BARLEY 

TO: All interested persons. 

l. On August 30, 1979, the MontanJ Department of Aqricul­
ture published notice of a proposed adoption of rules, c~ncern­
ing establishing procedures for applications for funding re­
search, development, production and marketing of fuel ai1d food 
derived from Montana wheat and barley at page 861 of the 1979 
Montana Administrative Register, issue number 16. 

2. The agency has adopted the rules as follows: 

RULE I PURPOSE OF RULE;~ assigned rule number 4.6.400 is 
adopted as proposed. 

RULE II DEFINITIONS assigned rule number 4.6.410 is adop­
ted as--proposed. 

RULE III S1'ATEMENT OF ADMINISTRATIVE POLICIES assiqned 
rule number 4.6.420 is adopted as proposed. 

RULE IV APPLICATIONS - Gr:Nt:RAL REQUIREMENTS assi yned rule 
number 4. 6. 430 1S adopted as- propo~·~---···· 

RULE V APPL ICA'riON CONTENT assiqned rule number 4. 6. 44 0 
is adopted as proposed. ··-~ 

RULE VI APPLICI\'riON SUBMITTAL DEADLINES assigned rule 
number 4.6.450 1s adopted as proposed w1th the following chanqc. 
Applications for fiscal 1980 funding shall be submitted by 
Se~eefflee~ November 30, 1979 and June 30th thereafter. 

RULE VII APPLICATION EVALUATION assiqned rule number 
4.6.4b0 1s adopted as proposed. 

RULE VIII AWARDING GRANTS - CRITERIA assigned rule number 
4.6.470 is adopted as proposed. 

RULE IX CONDITIONS UNDER WHICH GRANTS MAY BE USF:D AND 
OTHER CONDITIONS ass1gned rule number 4.6.480 is adopted as 
proposed. 

RULE X PAYMENT OF GRANTS assigned rule number 4.6.490 is 
adopted as proposed. 
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RULE XI PROJECT ADMINISTRATION assigned rule number 
4.6.500 is adopted as proposed. 

RULE XII CONFIDENTIALITY assigned rule number 4.6.510 is 
adopted as proposed. 

3. No comments or testimony were received. 

~! 1/id;u/!e, 
w. Gordon McOmber, Director 

Certified to the Secretary of State, October 22, 1979. 
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BEFORE THE DEPARTMENT OF FISH, \"llLDLlFE, 1\;'m PARKS 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of Rule 12-2.6(3)-86170 
relating to bird art stamp 
contest rule, 

NOTICE OF 1\MEND~lENT OF 
RULE 12-2.6(3)-56170 
BlED 1\RT :OTI\MP 
CotJTEST RULE~; 

TO: All Interested Persons: 

l. On Auqust 30, 1979, the Departmenl of Fish, \'lilcl­
life, and Parks published notice of a proposed amendment 
of a rule relating to bird art stamp contest rules at 
page 879 of the 1979 Montana Administrative Reqister, 
issue No. 16. 

2. The agency has amended the rule as proposed. 
3. No comments or testimony were recci vorL The 

department amendPd tl1e rule because Lhe new license formal 
requir~s it be in a slrip form with dimensions of approxi­
mately 5" x l/2", thus makinq lt impossible to place the 
artwork on such a stamp. Under th.is amendmPnl, the art­
work stamp will be a separate item. 

BEFORE THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS 
OF THE S'l'AT!': OF MONTANA 

In the matter of the am0ncl­
ment of Rule 12-2.14(6)-51430 
rPlat.iny to nongame wildlife 
in need of management 

TO: All Inlerested PPrsons: 

NO':'JCE OF AMENDMENT OF 
IWJ,P. 12-2.14 (G) -Sl430 
NONGM1E WILDLIFE IN 
NE~D OF MANAGEMENT 

l. On Auqust :10, 1979, the Department of !'ish, \hid­
life, and Parks published notice of a proposed amendment 
of a rule relating to nongame wildlife in need of manage­
mpnt at page 870 of the 1979 Montana Administrative 
Register, issue No. 16. 

2. Tho agency has amended the rule as proposed. 
3. No comments or test.irnony were received. The 

department amended the rule to meet the provisions of 
Chapter 46, Montana SGssio:1 Laws of 1979, which directed 
the department to take the necessary administrative 
action to remove the wolverine and lynx from the listing 
of nongame species in neecl of management. 

;(?~-q-·/11~-'-l!_c{_ 
~obertF"7- llambach, Dnector 
Department of Fish, Wildlife, and Parks 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

NEW EMERGENCY RULES 

1. In view of very rapidly rising energy prices, 
especially those for natural gas service, and the imminent cold 
weather season in Montana, the Commission finds that it must 
take immediate steps to assure that residential customers of 
regulated utilities are not subject to involuntar¥ termination 
of their utility service. Further, the CommissJ.on has been 
informed that federal programs which have helped Montana's low 
income utility customers pay their utility bills may receive 
fewer funds than in prevJ.ous years. Unavailability of heat 
during the winter, even for a short period of time, subjects 
Montana's utility customers to an immJ.nent peril to health and 
life. At present, there is no Commission rule which prohibits 
utili ties from discontinuing natural gas and electric service 
durin11 winter months. The Commission is in the process of 
draftJ.ng permanent rules governing involuntary termination of 
utility service. However, this process will take a minimum of 
two months which would leave utility customers unprotected 
until the middle of the winter. This delay would defeat the 
Commission's desire to assure service for natural gas and 
electric customers who receive their energy from regulated 
utilities. 

2. The text of the rules are as follows: 
RULE I. DEFINITION (1) "Termination of residential 

service" means a cessabon of service caused by the utility for 
reasons other than protection of public safety and not 
requested by a customer·. 

RULE II. TERMINATION OF NATURAL GAS AND ELECTRIC SERVICE 
(1) During the perJ.od November 5, 1979 to March 1, 1980, 

no termination of residential service may take place. This 
rule is not in any way intended to relieve any utility customer 
from the obligation of paying amounts owed to the utility. 

3. The rationale of the rules is set forth in the state­
ment of reasons for the emergency. 

4. The.authority of the Commission to adopt these rules 
is 2-4-303 and 69-3-103, MCA, IMP. 9-3-102, MCA. 

CERTIFIED TO THE SECRETARY OF STATE November 5, 1979. 
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION 
OF THE STATE OF MONTANA 

IN THE MATTER of the Adoption ) 
of a rule granting qualifying) 
licensed motor carriers state-) 
wide authority to transport ) 
buildings. ) 

NOTICE OF ADOPTION OF A RULE 
GRANTING STATEWIDE AUTHORITY 
FOR THE TRANSPORTATION OF 
BUILDINGS 

TO: ALL INTERESTED PERSONS 

l. .On August 30, 1979, The Montana Public Service Commis­
sion published notice of a proposed adoption of a rule con­
cerning the transportation of buildings at page 951 of the 1979 
Montana Administrative Register, issue number 16. 

2. The Commission has adopted the rule as noticed except 
for the following addition (new material underlined): 

(RULE I. ) 38-2.6 1 -S6195 STATEWIDE AUTHORITY FOR TRANS­
PORTATION OF BUILDINGS 1 t roug 6 No c ange. 

ill Noth1n9 1n this rule is to be construed as expanding 
the ~ of bu1lillngs wh1ch ~ parilcular bu1ldillg mover lS 

author1zed to move. 
3. Nospecific objections were received concerning those 

provisions in the rule as drafted. However, some comments were 
made suggesting additional provisions. 

It was suggested at the hearing and in a pre-filed written 
comment that the rule could more clearly indicate that while 
the territory over which a building mover is entitled to move 
buildings has been expanded to state-wide; the kinds of build­
ings which any particular building mover is authorized to move 
has not been expanded. Paragraph (7) has been added to the 
rule to further clarify this point. 

It was also suggested that the rule should include a 
definition of the term "building." The Commission has not 
included such a definition because it is concerned that the 
issuance of a new certificate with the te1·m defined might be 
interp1·eted as either expanding or limiting the authot·i ty that 
existed under the old certificate when the term was not spec­
ifically defined. 

Also suggested were additional standards to be applied in 
making a determination as to "substantial part of business" as 
that term is used in the statute. The Commission feels that 
sufficient standards are already set out in the rule to allow 
it to make its determination as to the existence of a 
"substantial part of business." 

4. This rule was adopted because Section 69-12-331, MCA, 
as enacted by the 1979 Montana Legislature ( S. B. 70; Chapter 
593, Laws of 1979), mandates that the Commission shall adopt 
rules implementing the new law allowing statewide authority for 
the transportation of buildings. The authority for the Com­
mission to adopt this rule is b~sed on Section 69-12-331, MCA. 

r 

a1rman 

CERTIFIED TO THE SECRETARY OF STATE November 5, 1979. 
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STATE OF MOIITANA 
DEPARTHC,~T OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF ARCHITECTS 

In the matter of the Amendment 
of Affi~ 10-3.10(6)-SlOOlO sub-
section 
fees. 

(1) concerning reciprocity) 
) 

TO: All Interested Persons: 

NOTICE OF Al1ENDIIENT OF ARI~ 

40-3.10(6)-SlOOlO (1) 
RECIPROCITY 

l. On September 27, 1979, the Board of Architects published 
a notice of proposed amendment of A~l 40-3.10(6)-SlOOlO subsection 
(1) concerning reciprocity fees at page 1092, Montana Adminis­
trative Register, Issue number 18. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

DEPAR'rMI':NT OF PROFESSIOCIAL A21D OCCUPATIONAL LICENSit~G 
BEFORE THE BOARD OF SPEECH PATHOLOGISTS AND AUDIOLOGISTS 

In the matter of the Amendment) 
of ARM 40-3.101(6)-S101010 ) 
subsections (ii), (iii), (iv) ) 
and (v) of subsection (8) (1) ) 
(a) concerning code of ethics.) 

TO: All Interested Persons: 

NOTICE OF ARE:ND!1ENT OF Aill1 
40-3.101(6)-SlOlOlO CODE OF 
ETHICS 

1. On September 27, 1979, the Board of Speech Pathologists 
and Audiologists published a notice of proposed amendment of 
ARM 40-3.101 (6) -8101010 subsection (8) (l) (a) (ii), (iii), (iv), 
and (v) concerning code of ethics at pages 1095 and 1096, 
Montana Administrative Register, issue number 18. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

Certified to the Secretary of State, November 6, 1979. 
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BEFORE THE D~PARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE HATTER OF THE 
AMENDMENT OF RULE 42-2.12(6) 
-S12005 relating to wine 
license amendments to retail 
beer licenses. 

TO: All Interested Persons: 

NOTICE OF INTERIM AMENDMENT 
OF RULE 42-2.12(6)-S12005 
relating to wine license 
amendments. 

1. On September 27, 1979, the Department of Revenue 
published notice of a proposed amendment to rule 42-2.12(6)­
S12005, relating to wine license amendments, on pages 1097 and 
10gB of the Montana Administrative Register, issue no. 18. 

2. The department has amended the rule, on an interim 
basis, with the following changes (deletions interlined and 
additions capitalized and underlined): 

42-2.12(6)-S12005 WINE LICENSE AMENDMENT (1) Any person 
holding a retail beer iicense for consumption on the premises 
may apply, on forms prescribed by the Department, for an 
amendment to the retail beer license permitting the applicant 
to sell wine, provided that applicant conducts, on the same 
premises, a restaurant or prepared food business that is pro­
~lz licensed by state and local authorities for the purpose 
of operating a restaurant or prepared food business and to 
which the sale of wine shall be supplementary. 

f-2+-·· For fHlrfloses of this regulatiel'l, a "restauraAt or 
flrepare~ food business" shall he ~efiAe~ as ss estahlishmeAt 
whereiA appropriate aA~ Aeeessary facilities are proviaed fer 
the preparatieA of refreohmeAts aA6 meals f-e-f'-"the pub lie, 
wherein, the refreshmeAts aAe meals are made reaEiy fer eat~ 
ll-y clue assembliAg, dressiAg or eooiEiAg, 

+3+ ( 2) The sale of wine as being "supplementary" to a 
restauran~or prepared food business shall mesA that the sale 
~ food shall eeAstitute the priAeipal husiAess of the 
~ishmeAt to ee lieeAsed, means that both the sale of food 
and the sale of wine add to the income of the establishment. 
Neither the sale of food nor wine need be the principal source 
of income for the establishment. 

f4+ (3) It shall be lawful for a retailer holding a beer 
and wine-r1cense to sell and serve wine OA the premises fer 
eoAsumfltieA either oA draught or iA bottles to be eoAsumed on 
draught or in bottles to be consumed on~-&?? the premises. 

3. At a hearing held on November 2, 1979, parties 
interested in the proposed amendments were offered an oppor­
tunity to comment. The changes on the rule related to two 
distinct areas: 

(a) the definitions of "restaurant", "prepared food 
business", and "supplementary"; and 
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(b) the permitting of sales for off~premises consumption. 
The witnesses at the hearing fully supported the changes 

related to the definitions. All who spoke favored the 
changes, and no testimony was presented in opposition. The 
question of sale for off-premises consumption, however, was 
the subject of substantial disagreement. This disagreement 
hinged on the authority of the department to permit such 
sales. Witnesses indicated that the approaching holiday 
season made quick resolution of the amendments with respect to 
the definitions desirable. No such need for a rapid decision 
is present on the question of sales for off-premises consump­
tion. In order to permit the full consideration of the legal 
questions in connection with sales for off-premises consump­
tion while providing the earliest decision in connection with 
the definitions, the department has amended the rule to incor­
porate the definitions while leaving the language relating to 
sales unchanged from the existing rule language. 

The proposed changes relating to the sale of wine for off­
premises consumption are still under consideration and will be 
approved, rejected, or modified as soon as all interested par­
ties have had an opportunity to submit supplemental materials 
as permitted by the hearings officer. The decision will be 
published in the Montana Administrative Register. The Montana 
Administrative Procedure Act (MAPA) does not specifically 
address the approach the department is taking. However, such 
an interim amendment is not prohibited, and inasmuch as notice 
was adequately provided initially, the intent of MAPA is 
satisfied. The use of an interim amendment was raised at the 
hearing and the parties indicated such an approach would be 
satisfactory. 

The department refers to the amendment as "interim" in the 
following sense. The consideration of the language relating 
to sales is not complete. Hence the retention of the existing 
language is viewed as temporary. The decision as to retention 
of existing language or amendment of existing language 
relating to sales for off-premises consumption will be made 
shortly. The changes relating to the definitions are per­
manent for purpose of this rule-making proceeding and are 
intended to have effect regardless of the decision on the 
"sale" language. 

• ~uthoritv to adnnt the rule 
Sec. 16-1-3(13, ~'Cll, imnl~mented bv 

Certified to the Secretary of State ll-5-79 
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BEFORE THF DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

TN THE MATTER OF TH~ AMEND­
MENT OF RULE 4?-2.??(?) 
-322172 Assessment of 
Furniture and Fixtures -
Commercial ERtablishments 

TO: All Interested Person": 

NOTICE OF AMENDMENT OF RULE 
42-2.22(2)-322172 Assessment 
of ~urniture and Fixtures -
Commercial Establishments 

1. On June 14, 1979, the Department of Revenue published 
notice of the proposed amendment of rule 42-2.22(2)-322172, 
relating to the assessment of furniture and fixtures used in 
commercial establishments, at pages 536 through 5~8 of the 
1979 Montana Admini.strative Resister, issue no. 11. 

2. The Department has amended the rule with the following 
changes (deletions interlined and additions capitalized and 
underlined): 

42-?.22(2)-S?217?. ASSESSMENT OF FURNITURE AND FIXTURES 
USED IN COMMERCIAL ESTABLISHMENTS. (1)(A) The assessee val~e 
average market value of commercial furniture and fixtures 
shall be determined using assessffiest lREND~~~~~ciation 
tables established by the Department of Revenue. ~ 
Bt~scssffie!'lt tablet~ reflect tl'te a·<'erage reffiai-ft.Hl-g---life ef tf!eoe 
kisas ef pre!Jcrty -t-illles a fe!'l>y pereeat ( 110%) e(!~alizatioa 
facto!'. The average life of these properties necessitates the 
use of two tables. A five-year table to be used for those 
designated properties which research indicates depreciate rapidly 
and a ten year table which is to be used for all commercial fur­
niture and fixtures which has a longer life. The kinds of fix­
tures that the five year assesol!lest depreciation table has been 
designed for and our instruction specifies for are: electronic 
machines,~mputer system, data processing equipment, cash 
registers and all coin operated equipment. All other property 
will use the ten year table. 

+f>+--~ ffiiAim1:1m Btlt~est~ed merl!et va-lti-e-- sl'tall be teA 
tHeA$f{''} !Jereeat (10%) (25%~Ae eeet. 

B The following tables are the depreciation schedules 
referred-r0 in subsection (1) (a) of the rule. The tables were 
compiled by reference to the Wholesale Price Index for Commercial 
Furniture and Fixtures published by the Bureau of Labor 
Statistics. 
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YEAR 

yr. old 
2 yr old 
3 yr. old 
4 yr. old 
~ yr. old 
AND OLDER 

R-3 
% GOOD 

80% 
61% 
44% 
28% 
17% 

TABLE 1 - 5 YEARS 

TRENDED & GOOD 
*TREND OR 

_ __f_A_QQB___ ______ MARKET VALUE 

1.000 flO% 
1.057 64% 
1.133 ~0% 
1.179 33% 
1.289 22% 

TABLE 2 - 1_0 YEARS 

TRENDED & GOOD 
R- 3 *TREND OR 

l_E:!Il_ ---------~_(J_()_Q_Q__ _______ _F_j.CTOR _____ MARKET VALUE 

1 yr. old 91% 1.000 91% 
2 yr. old 82% 1. 057 89% 
3 yr. old 73% 1. 133 85% 
4 yr. old 64% 1. 179 77% 
5 yr. old 55% 1. 289 73% 
6 yr. old 47% 1.573 74% 
7 yr. old 39% 1. 635 64% 
8 yr. old 31% 1. 662 52% 
9 yr. old 24% 1. 716 41% 
10 yr. old 19% 1. 891 35% 
11 yr. old 111% 1. 891 26% 
AND OLDER ----

TA~L_E__1_ Vending ~1achine, Computer Systems, Cash Registers, 
Coin Operated Equipment, Radio and T.V. Studio Broad­
castinE Equipment, Motel and Hotel T.V.'s. 

TABLE 2 Furniture and Fixtures, Signs, Billboards, Special­
ized Medical and Dental Equipment, Radio and T.V. 
Transmitting and Antenna Equipment, Shop Equipment 
and Tools, Service Station Pumps and Equipment. 

(C) THE PROVISIONS OF SUBSECTION (1) OF THIS RULE APPLY 
TO THE CALENDAR YEAR COMMENCING JANUARY 1, 1979. 
----(2T(A) THE AVERAGE MARKET VALUE OF COMMERCIAL FURNITURE 
AND FIXTURES IS DETERMINED BY USING TRENDED DEPRECIATION 
TABLES ESTABLISHED BY THE DEPARTMENT. THE AVERAGE LIFE OF 
THESE TYPES OF PHOPERTIES NECESSITATES THE USE OF THREE 
'f"AllLEs:~=YF.ii·R--TABLE IS TO BE USED FOR ELECTRONIC 
§_Q~IPMENT THAT IS SUBJf~C.!._I_Q__HAPID DEPRECIATION DUE TO 
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TECHNOLOGICAL OBSOLESCENCE. A 5-YEAR TABLE IS TO BE US~D 
FOR THOSE PROPERTIES THAT RESEARCH INDICATES DEPffEC"l'ATE­
RAPIDLY BUT WHICH DO NOT QUALIFY FOR THE 3-YEAR TABLE.- A 10-
-YEAR TABLE IS TO BE USED FOR THOSE FURNITURE AND FIXTURES 
NOT SUBJECT TO THE 3.::YEAR OR S:_:YEAR TABLES. EX"fi}fi'LF.S OF 
PROP-ERTIES SUBJECT TO THE VARIOUS TABLES ARE--GIVEN-~ 
SUBSECTION ( 2) (C) OF THIS RULE.------------
--- (B) THE FOLLOWING TABLES ARE THE DEPRECTATION SCHEDULES 
REFERRED TO INSUBSECTION-(2)(A) OF TJ-f.rs RULE. THE fA~ 
wERE coMPILED--usiNG A sTii~t-rcHT-LINE ii"ErRTETAnoN scffE"DuLE 
WITH A RESIDUAL VALUEGF10T--F'OLLOWEi5"13YM0LTTPLICATION ·sy A 
TREND--FACTOR. --·-·· -----------------

AGE 

AGE 

1 YF.AR OLD 
? YEARS OLD 
3 YEARS OLD 
4 YEfi'RSOID 
5 YEARS OLD 

AND OLDER 

AGE 

1 YEAR OLD 
2 YEARS OLD 

3 YEARS OLD 
4 YEARS OLD 

5 YEARS OLD 
6 YEARS OLD 

7 YEARS OLD 
8 YEARS OLD 
9 YEARS OLD 
10 YEARS OLD 

AND OLDER 

TABLE 1 ___ :__3_YEARS 

PERCENTAGE 
DEPRECIATION ----------

TREND 
FACTOR 

TABLE 2 : 5 YEARS 

PERCENTAGE 
DEPRECIATION 
·-·---·~-

PERCENTAGE 
DEPRECIATION 

91% 
ffl 
ill m 
ill m 
ill m 
ill 
1'if% 

TREND 
FACTOR 

1. 000 
1:101' 
'1.T9ll 
m 
1. 456 

TREND 
FACTOR 

1. 000 
m 
T:19lf 
m 
T:li5b 
1.177 
1.ll1lD 
T-:-wry 
T:931l 
2.055 

PERCENTAGE 
TRENDED D __ EPRECIAT I.O_N_ 

70% 
m 
12% 

PERCENTAGE 
TRENDED D~PRECIATION 
-----------·~~ 

PERCENTAGE 
TRENDED DEPRECIATION 

91% 
90% m m 
EO% 
ffl 
08% 
ill 
ill 
21% 
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(C)(I) THE FOLLOWING TYPES OF PROPERTY ARE SUBJECT TO THE 
3- YEAR TABLE; COMPUTER SYSTEMS, DATA PROCESSING EQUIPtlENL. 
ELECTRONIC CASH RE_GISTERS, AND OTHER ASSOCIATED ELECTRONIC 
EQUIPMENT. 

(II) THE FOLLOWING TYPES OF PROPERTY ARE SUBJECT TO THE 5-
YEAR TABLE: VENDING MACHINES ,NONELECTRONIC CASH REGISTERS, 
COIN-OPERATED EQUIPMENT, RADIO AND TELEVISION BROADCASTING 
AND TRANSMITTING EQUIPMENT, AND HOTEL AND MOTEL FURNIT~~ 
AND FIXTURES. 

(III) THE FOLLOWING TYPES OF PROPERTY ARE SUBJECT TO THE 
10-Y~B~-SPECIALIZED MEDICAL AND DENTAL EQUIPMENT, 
REPAIR SHOP TOOLS AND EQUIPMENT, CITIZEN'S BAND RADIOS, MOBILE 
PHONES, AND- PBX TYPE SYSTEMS. 

(IV) THE LISTS IN SUBSECTIONS (2) (C) (.I_l.L (II), AND 
(III) ABOVE ARE NOT MEANT TO BE EXHAUSTIVE, BUT ARE INTENDED 
TO BE ILLUSTRATIVE OF THE TYPES OF PROPERTY SUBJECT TO EACH 
TABLE. -
~-(-D) THE PROVISIONS OF SUBSECTION ( 2) OF THIS RULE APPLY 
TO THE CALENDAR YEAR COMMENCING JANUARY 1, 1980. 

(3) THE TREND FACTOR USED IN DETERMINING THE TRENDED 
DEPRECIATION PERCENTAGE WILL BE REVISED EACH YEAR TO REFLECT 
THE CURRENT COST OF LIVING INDEX_ 

3. The rule amendments as initially proposed are now 
found in subsection (1) of the rule with some minor changes 
for clarity. Subsection (1) applies to calendar year 1979. 
The changes of note are to be found in subsection (2) of the 
rule, and these changes apply to calendar year 1980. The 
changes in the rule for calendar year 1980 were made in 
response to public comments offered at a hearing held on 
July 11, 1979, and comments received by the department 
during the comment period. 

Basically, the department has added a 3-year life table 
for electronic equipment to account for its rapid obso­
lescence. This change was made in response to those indivi­
duals appearing at the hearing who claimed that there was 
little or no trade-in value on such property and that becaus~ 
of technological advancements, new equipment could be 
purchased for less than the cost of the originally installed 
property. Again, in response to the comments made at the 
hearing to simplify the procedure in valulng this property, 
the department has adopted a straight-line method of depre­
ciation rather than the usc of the R-3 curve. 

Several of those commenting objected to the use of trend 
factors. Their principal arguments were as follows. ( 1) The 
use of price indexes exceeds the intent of the legislature 
when HB 70 was passed into law by the 1977 session. HB 70 
established market value as the basis for property to be used 
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to compute the taxable value, the argument being that HB 70 
was supposed to eliminate fractional assessments, or hidden 
percentages, the use of which hides from the taxpayer the 
actual value as determined by the county assessor. (2) The 
Wholesale Price Index, as compiled by the U. S. Department of 
Labor, is based on national averages and does not necessarily 
reflect Montana prices. (3) The category, Furniture and 
Fixtures, published in the Wholesale Price Index includes pro­
perties in addition to those properties being valued and in 
other cases does not include properties being valued. (4) 
The use of any index that could change values from year to 
year would make budgeting for taxes difficult. (5) The use 
of trend factors, as part of department procedures, would 
require the taxpayer to keep additional records. 

The department's response to these arguments is as follows. 
(1) The legislature passed into law HB 70 which mandated that 
the department of revenue must use market values and to those 
values the department must apply the correct percentage, 
according to the class of property when computing the 
taxable values. The intention was for the department to 
adopt valuation procedures that would reflect current 
market values. The most accurate method to establish 
market value would require the inspection and appraisal 
of each individual property by persons qualified to value 
each type of property. This approach is impossible and 
impractical therefore the department has proposed proce-
dures that are both possible and practical. To do so, 
the department must use tools that are readily available 
and will result in fair and reasonable market values. 
The value of any property is affected by several cir­
cumstances. One such circumstance is the change in the 
economy from one year to another. Therefore, to estimate 
with any degree of accuracy the current market value of a 
property, the department must attempt to measure the eco-
nomic changes as it applies to that particular property. 
Therefore to adopt, as a valuation tool, an economic 
indicator such as the Wholesale Price Index is both 
reasonably accurate and practical. (2) The Wholesale 
Price Index is based on national averages as are all 
available published indexes. The opponents did not 
suggest the use of a different indicator, that would more 
accurately reflect the economic trends in Montana; their 
opposition was to the use of any index. The department's 
contention is that when uniformly applied to all like 
property in the state we are not discriminating against 
any Montana taxpayer. (3) The category of Furniture and 
Fixtures, published in the Wholesale Price Index, is a general 
category and may or may not include only those properties being 
valued. Again the department's contention is that if uniformly 
applied to all Commerical Furniture and Fixtures and Equipment, 
the department will not discriminate against any individual 
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taxpayer by using these factors, though they may not be 100% 
accurate when considering each individual property. (4) The 
use of an economic indicator when valuing property could cause 
taxes to fluctuate from one year to the next and create budget 
problems for a taxpayer. However, there will be other factors 
that cause the same problem. One of the reasons the department 
of revenue has proposed using factors developed from indexes 
published by the U. s. Government is their availability to 
anyone, permitting a taxpayer who needs to estimate his 
property tax for a budget to compute the value of his pro­
perty. In fact he will be able to estimate the taxable value 
of his property more easily than he will the mill levy that 
will be applied to that value. (5) The last argument offered 
in opposition to the use of trend factors as part of the pro­
cedures was that it would necessitate additional records. 
This position is erroneous because the department does not 
require the taxpayer to compute market value, taxable value, 
or tax. His only requirement can be satisfied with infor­
mation he should have readily available, which is the year the 
property was purchased and the price that was paid for it. 

The department has revised the trend factors to reflect 
the appropriate values for the calendar year 1980. 

4. Authority to adopt the rule and the amendments is 
given by 15-1-201, MCA. implemented bv 15-~-137, 15-6-139 
and l5-6-l4n, MCA. 

Certified to the Secretary of State 
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BEFORE TilE DEPARTI1ENT OF SOCIAL 
AND REHABILI'l'ATION SERVICES OF THE 

STATE OF MON'l'ANA 

In the matter of the amendment of 
Rule ARM 46-2.6 (2) -S680 (2) (f) Gxtending 
eligibility for uay care assistance. 

TO: All Interested Persons 

NOTICE OF THE 
AMENDMENT OF RULE 
46-2.6(2)-S680 

1. On May 24, 1979, the Department of Social and Rehdbi­
litation Services published notice of a proposed amendment of 
Rule 46-2.6 (2) -S68Q (2) (f) establishing expanded day care 
assistance at page 476 of the tlontana Administrative Register, 
issue number 10. 

2. The Department has amended the rule, 46-2.6(2)-S680 
REQUIREI-'ENTS, subsection ( 2) (f) , the following changes: 

(f) Expanded ~ care assistance requires a determination 
ey the local affiliate of Social Services Bureau-whlch is the 
~ !ielfare Department that: 

( i) 'rHE FAMILY INCLUDES A DEPENDENT CHILD OR CHII,DREN 
DEPRIVED OF THE SUPPORT OF A PARENT ACCORDING TO ARM 46-2.10(14)­
SlllSO AND THE O'l'HER PARENT IS WORKING OR EMPLOYED OUTSIDE THE 
HOME ON A FULL OR PART-TIME BASIS; OR 

~ir (ii) The ~in~ie pa~ef~ o~ parents are working or 
empl£Yed olitSide-rhc home on a . ulr-or part-time basis; AND 

~iir (iii) The fam1ly is not eligible for Title XX of the 
u.s. ~ociaiSecurrtY f\.ct related ~ ~ Child"Wellarc­
Service related ~ care, Work Incentive Program related ~ 
care or Aid to Fam1lies with Dependent Children; AND 
--- -H;.;.t (iv) The family is S!..':!:alified on the basis of 
~.~iva~ion and property O~<mership as defined in ~ section~ 
46-i!.,-±6H4t-S±±±!'i6 and 46-2.10(14)-Sll210 AS AHENDED; AND 
· ~ivt (v) The-ramily lncome must be less than 75% of the 
state TSmedian i:nComerorf"i.iiliTIJ:es Of like SEe as pi.ibiiSFtecr-­
each ~r in theFecrerar-Reglstcr. - -~ -- -
-- -f,.t- (g)The expanded ~ ~ assistance v1ill provide 
for the gradual assumpt1on of the total costs of ~ ~ ey 
pdrents of eligible children based upon ~ 12-step 0rogressive 
scale establishing income brackets between 150% of the AFDC 
level and 75% of the-state's median lnCOme, and establiShing 
su:p)?OrtieveisbetWeen lOO% and 0% of day care ~sts. Tables 
illustra~ncome and support levels are as follows: 
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3. Comments were received that property ownership 
should not be considered in determining eligibility for day 
care services. 

Response: Because the appropriation received for expanded 
day care was less than anticipated during the planning of the 
expanded day care program, some limitations had to be placed on 
the program. Property ownership places a limitation on the' 
program but it is not as severe a limitation as commentators 
feared due to recent amendment of 46-2.10(l4)-Sll210. 

Comment was received that the proposed rule qualifies 
parents or parent for day care assistance based on deprivation 
if one or both quit working. 

Response: The rule has been Ltmended to extend eligi­
bility to those two-parent families in which both parents are 
employed. Deprivation continues to be Lin eligibility fLtctor 
for other family situations. 

Comment was received that the sliding scale table failed 
to round figures to the next higher dollar. 

Response: The table has been amended in response to the 
comment. 

Director, Soc1al and Rehabilita­
tion Services 

Certified to the Secretary of State~ __ N_o_v_c_~,m_b_e_r_6 _____ , 1979. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of ) NOTICE OF AMENDMENT 
ARM 46-2.6(2)-S680(2) (a) pertaining to ) OF RULE 46-2.6(2)­
requirements for Title XX related day ) 5680 and ADOPTION OF 
care and the adoption of Rule 46-2.6(2)-) RULE 46-2.6(2)-5681 
5681 establishing limitations to ) 
special needs of day care ) 

TO: All Interested Persons 

1. On May 24, 1979, the Department of Social and Rehabi­
litation Services published notice of a proposed amendment to 
Rule 46-2.6(2)-5680(2) (a) pertaining to requirements for Title 
XX related day care and the proposed adoption of a rule 
establishing limitations to special needs of day care at page 
481 of the Montana Administrative Register, issue number 10. 

2. The agency has amended Rule 46-2.6(2)-S680(2) (a) (i) 
as proposed. 

3. The agency has adopted Rule 46-2.6(2)-S681 as proposed 
with the following changes: 

46-2.6(2)-5681 SPECIAL NEEDS, TITLE IV-A DAY CARE FOR 
RECIPIENTS IN TRAINING -yn-addition to the basic AFDC 

grant, day care payment will be included for children of 
recipients who are attendiny employment related training 
unless otherwise provided. AFDC recipients who attend WIN 
training shall be referred for WIN related day care. AFDC 
recipients who are employed shall be referred to Title XX for 
payment of day care services. 45 CPR 233.20(a) (2) (v). 

(1) Limitations to Special Needs Day Care: 
(a) Title IV-A day care is payments for children of 

~±n~~e parents ana we~k±n~ pa~ent~ who are AFDC recipients in 
training on a full or part-time basis. Training is, but is not 
limited to: ~~r Veeet±ena~-~eehn~ea~ vocational-technical 
schoolsL ~ir B~~±ne~~ ee~~egee business· colleges, ~3r ~~n±e~ 
ee~~eges junior cofleg~ ~4r Bn±ve~~±ty university studentsL 
or ~Sr special c asses which may be classified as "employment 
re-lated training." Students who are working to support their 
education arc included under this rule. 

(b) Day ea~e care needs will be taken into consideration 
for eligibility dctcrmlnation of an applicant. If an applicant 
requires special needs day care, this need will be considered 
in addition to the AFDC grant amount to determine eligibility. 

(c) Day care payment shall be added to the AFDC grant 
dmount, and in no cases will Title IV-A day care be paid in the 
form of vendor payment. 
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(d) Day care payment will be paid upon evidence of need. 
(Evidence of need includes a~ es~iffia~~ fe~ ~ke fi~s~ ffi6ff~k 
aft~ receipts ~h~~eaf~e~ from the provider of day c~re services.) 
Evidence of need shall include the signature of the individual 
provider or his/her designee, the month of services, and the 
day and year completed. 

(e) Day care payment shall not exceed $143 per month, per 
child £or: children in ~ care centers Jl1Ceting federal 
']uiclel incs, $121 per month l2EE. child for children !!..: 11 censed 
ll"Y .<:'are :centers,$121 E_E>E month l2.£!:_ c~ild for children ln ~ 
car~ homes 111_eeting federal guidelines and $9 1) per 1119nth, per 
child for ~-home ~ care or in ~ s::_arc homes. The recipient 
shall chooschiSlhcr duy care provider. 

4. Comment: The Montan<> Day Care Association stuted thut 
the imposition of a ceiling for payment for day care services 
was contrary to the Association's expectation that payment would 
be made at the "going rate" in a community. 

Response: The Department imposed ceiling limits on payment 
for services so that rates for all the Department's day care 
programs would be consistent. 

Comment: ASMSU Day Care Director stated that the proposed 
rule will make many students ineligible for day care. Day care 
makes higher education feasible for many. nigher education 
frees people from welfare roles. Denying students day care 
assistance will enlarge welfare rolls. 

Response: Students who are recipients of AFDC are not 
denied day care under this rule. 

Comment: ASUM Day Care Program director objected to 
payment of day care money to recipients. Vendor payments 
assure facilities operate adequate child care. 

Response: By making payments directly to the recipients, 
responsibility for assuring quality care is left to the parents. 

Comment: Providers commented that the federal regulations 
provide for payment of an additional dollar per day for centers 
meeting federal guidelines. 

Response: The Department responded by amending the rule, 
see subsection (l) (e), to increase payments by $1 per day in 
centers meeting federal guidelines. 

K.; t.l f. (Mh 
Director, Soclal and Rehabilita 

tion Services 

Certified to the Secretary of State ~~N:.:O:.;V:.;e:;;m=b'-'e'-'r'---'6"-----' 19 7 9 • 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF HONTANA 

In the matter of the repeal of 
Rule 46-2.18(2)-Sl830 pertaining to 
casefinding 

TO: All Interested Persons 

NOTICE OF THE 
REPEAL OF RULE 
46-2.18(2)-Sl830 

1. On September 13, 1979, the Department of Social and 
Rehabilitation Services published notice of a proposed repeal 
to Rule 46-2.18(2)-Sl830 pertaining to casefinding at page 1066 
of the 1979 Montana Administrative Register, issue number 17. 

2. The agency has repealed the rule as proposed. 

3. No comments or testimony >>~ere received. c.' he agency 
has repealed this rule as it is a duplication of 46-2.18(6)­
SlGSO (46.7.1701) COOPERATION HITH OTHER AGENCIES and there­
fore is repetitive and not necessary. 

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of ) 
Rule 46-2.10 (18) -511440 (l) (i) pertaining) 
to services provided, amount and ) 
duration of medical assistance ) 

TO: All Interested Persons 

NOTICE OF AMEND~ENT 
OF RtJLE: 46-2.10(18)-
511440 (1) (i) 

1. On September 27, 1979, the Department of Social and 
Rehabilitation Services published notice of a proposed amend­
ment to Rule 46-2.10 (18) -511440 (1) (i) pertaining to services 
provided, amount and duration of medical assistance at page 
1101 of the 1979 Montana Administrative Register, issue number 
18. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received. The agency 
has amended the rule for the following reason: There are 17 
licensed homo health agencies in Hontana. As a result of 46-
2.10(18)-Sll465 llliDICAL ASSISTANCE, PROHIBITION OF CERTAIN 
PROVIDER FEE INCREASES, throe of the 17 agencies dropned 
participation in tho Medicaid program. This has adversely 

21-11/15/79 Montana Administrative Register 



-1406-

affected the health and welfare of Medicaid recioients in two 
localities, Great Falls and Miles City. Nine oithe remaining 
14 Medicaid participating home health agencies have continued 
to provide this necessary service to Medicaid recipients for a 
substantially lOHer reimbtlrsement rate than their current 
costs, which is reflected in ~1edicare payment. 

On June 29, 1979, 46-2.10(18)-Sll465 was amended as an 
emergency rule, continuing the prohibition of fee increases to 
Medicaid providers except when a speciality group demonstrates 
to the Department that current Medicaid rates are adversely 
affecting the program. 

On July 19, 1979, 52 percent of licensed home health 
providers in !lantana, represented by the ~'.ontana Association of 
Home Health Agencies, demonstrated to the satisfaction of the 
Department, that current Medicaid rates are adversely affecting 
home health providers. They further demonstrated to the 
Department that a continued freeze on their rates would result 
in more agencies dropping from the M.edicaid Program unless 
there is a rate adjustment for R.N. and home health aide visits 
retroactive to July 1, 1979. 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State ____ ~N~o~v~e~m~b~e~r~~6------~' 1979. 
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BEFORE TIIE DEPART~'IENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the ~atter of the amendment 
of Rule 46-2.lO(l4)-Sll300 pertaining 
to 'diN refusal 

~0: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULE 46-2.10(14)­
Sll300 

1. On September 13, 1979, the Department of Social and 
Rehabilitation Services published notice of a proposed amGnd­
ment to Rule 46-2.10(14)-Sll300 pertaining to WIN refusal at 
page 1067 of the 1979 llontc:ma Adminiscr:·ative Register, issuG 
number 17. 

2. The agency has amended the ::-ule as proposed. 

3. No comments or testimony weJ'e received. The agency 
has amended the rule because of a federal court order ruling 
iixed sanction periods invalid. 

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STA'l'E OF MONTI\NA 

In the matter of the amendment of 
Rule 46-2.18(38)-518210 (46.7.1504) 
pertaining to forms utilized in case 
recording 

TO: All Interested PGrsons 

NOTICE OF AMENDMENT 
OF RULE ~6-2.18(38)-

5]8210 (46.7.1504) 

l. On September 27, 1979, the Department of Social and 
Rehabilitation Services published notice of a proposed amend­
ment of Rule 46-2.18(38)-518210 (46.7.1504) pertaining to forms 
utilized in case recording at page 1099 of the 1979 f'1ontana 
Administrative Register, issue number 18. 

2. The agency has amendGd the rule as proposed. 

3. No comments or testimony \•Jere recei veu. The agency 
has amended the rule for the reason that it is more appropriate 
to treat the various forms and their specific use in the 
Procedural !1anual which Visual Services maintains. These forms 
are often subject to change and it would be cumbersome and time 
consuming to post notice of a rule each time a form change were 
initiated. 

Director, Social and Rehabilita­
tion Services 

certified to the Secretary of state --~N~o~v~e~m~b~e~r~~6 __________ , 1979. 
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VOLUME NO. 38 OPINION NO. 45 

MUNICIPAL 
increases 
OFFICES -
SALARIES 
office; 

CORPORATIONS 
for; 

Officers and Employees, salary 

Municipal officers salaries; 
Municipal officers, increased 

STATUTES - Construction of amendatory acts; 
MONTANA CODES ANNOTATED- Sections 1-2-207, 

during term of 

7-4-4201. 

HELD: Section 7-4-4201, MCA, as amended by chapter 221, 
L. 1979, does not prohibit a city council from 
increasing the salary of a municipal officer 
during the officer's term of office. Accordingly, 
the salary of a municipal officer may be increased 
during his term. 

John Forsythe, Esq . 
. Rosebud County Attorney 

Rosebud County Courthouse 
Forsyth, Montana 59327 

William Meisburger 
City Attorney 
City of Forsyth 
Forsyth, Montana 59327 

Gene H. Kurtz, Mayor 
City of Forsyth 
Forsyth, Montana 59327 

Gentlemen: 

22 October 1979 

You have requested my opinion on the following question: 

Whether the salary and compensation of a municipal 
officer may be increased during his term of 
office. 

Section 7-4-4201, MCA, is the statute that defines the 
authority of the city or town council with respect to the 
salaries and compensation of city officers and employees. 
Prior to the recent recodification this matter was dealt 
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with in several separate statutes, including section 11-732, 
R.C.M. 1947, which provided: 

The salary and compensation of an officer must not 
be increased or diminished during h1s term of 
office. 

In Broad\'later v. KendJg, 80 Mont. 515, 522, 261 P. 264 
( 1927), the Supreme ourt interpr·eted the precursor to 
ll-732, R.C.M. 1947, to prohibit a council from changing an 
officer 1 s salary where the change is adopted and is effec­
tive during the officer 1 s current term. The provision had 
that meaning when it was carried ov•~r into the Montana Code 
Annotated as section 7-4-4201(2). 

The 1979 Montana Legislature enacted three pieces of legis­
lation dealing with section 7-4-4201, MCA. The first, House 
Bill No. 276, was entitled: 

An act to consolidate the provisions relating to 
the fixing of municipal salaries; permitting the 
fixin9 of salaries b¥ ordinance or resolution; and 
deleting the provis1on that a municipal officer 
may not receive an increase or decrease in pay 
during a term of office; amending section 7-4-
4201, MCA. 

House Bill No. 276 became chapter 221, L. 1979, when it was 
signed by the Governor on March 22, 1979. Chapter 221 
amended section 7-4-4201, MCA, to read: 

The council shall determine by ordinance or resolu­
tion the salaries and compensation of elected and 
appointed city officers and all city employees. 

Montana courts have long followed the rule that when the 
le9islature amends a statute it intends to make a change in 
ex1sting law, and the courts will endeavor to give effect to 
the amendment. State ex rel. Dick Irvin, Inc. v. Anderson, 
164 Mont. 513, 523-24, ""525~0504 1'19"'74). ---rhe interpreta­
tion of the statute as amended is governed by the intent of 
the legislature, which is to be determined if possible from 
the plain meaning of the words used. Haker v. Southwestern 
gy._ Co., Mont. , 578 P.2d 724-;-'72! (1978). It 1s 
Ciearrrom--ule title ana substance of chapter 221, L. 1979, 
that the legislature intended to change section 7-4-4201, 
MCA, by deleting the prohibition against increasing or 
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diminishing a municipal officer's salary during the 
officer's term of office. 

Chapter 221 was not the only enactment which dealt with 
section 7-4-4201(2), however. Both section l, chapter 428, 
and section 26, chapter 443, L. 1979, also amended that 
statute. The former added a proviso that had the effect of 
allowing the city council to employ the city attorney on a 
contract basis to perform services not within the scope of 
his regular duties. The latter, merely a housekeeping 
measure, replaced the "must" in section 7-4-4201(2) with 
"may". Neither of these enactments mentioned the other, or 
chapter 221, and both dealt with section 7-4-4201(2) as 
though chapter 221 did not exist. The question is whether 
the enactment of cha.pters 428 and 443 had the effect of 
reviving the prohib1tion against changing a municipal 
officer's salary during his term of office, which was 
expressly deleted by chapter 221. 

In my opinion, the prohibition could not be revived in that 
manner. First, the legislature's express deletion of the 
prohibition in question from section 7-4-4201 was in effect 
a direct repeal of 7-4-4201(2). No part of an act repealed 
by another act is revived by repeal of the repealing act 
w1thout express words reviving such repealed part of an act. 
Section 1-2-207, MCA. There is no language in either 
chapter 428 or chapter 443 indicating legislative intent to 
repeal chapter 221 and thereby revive subsection ( 2) of 
7-4-4201. As the Supreme Court noted in State v. Holt, 121 
Mont. 459, 469, 194 P.2d 651 (1948). "It--rrsT not possible 
for the Legislature to put life into a dead statute by 
amendment of it." To the same effect, see Department of 
Revenue v. Burlington Northern Inc., 169 Mont. 202, 209, 545 
P.2d l083 (1976). --

Nor did the enactment of chapters 428 and 443 repeal chapter 
221 by implication. Where more than one act relating to the 
same subject are passed at the same session of the legisla­
ture, there is a strong presumption against such repeal. 
State ex rel. Charette v. District Court, 107 Mont. 489, 
m-;-4%, SbP.2d 750 (1939). --

It should also be noted that the code compiler has followed 
chapter 221, L. 1979, in codifying section 7-4-4201, MCA, 
(1979). Accordingly, 7-4-4201 now provides: 
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The council shall determine by ordinance or 
resolution the salaries and compensation of 
elected and appointed city officers and all city 
employees. 

THEREFORE, IT IS MY OPINION: 

Section 7-4-4201, MCA, as amended by chapter 221, L. 
1979, does not prohibit a city council from increasing 
the salary of a municipal officer during the officer's 
term of office. Accordingly, the salary of a municipal 
officer may be increased during his term. 
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VOLUME NO. 38 OPINION NO. 46 

COUNTY OFFICERS AND EMPLOYEES - Clerks of court; disposition 
of fees for execution of passport applications; 
COURTS, DISTRICT - Disposition by clerks of fees for execu­
tion of passport applications; 
FEES - Disposition by court clerks of fees for execution of 
passport applications; 
MONTANA CODE ANNOTATED Sections 2-16-406(1), 3-2-405, 
7-4-2511; 
REVISED CODES OF MONTANA, 1947 - Sections 25-201, 25-203, 
25-501.1, 82-505; 
22 u.s.c. §§ 213, 214. 
ATTORNEY GENERAL OPINIONS - l OP. ATT'Y GEN. at 397 (1906); 
6 OP. ATT'Y GEN. at 109 (1915); 12 OP. ATT'Y GEN. at 118 
(1927); 22 OP. ATT'Y GEN. NO. 85 at 143 (1947); 24 OF. ATT'Y 
GEN. NO. 129 at 179 (1952); 34 OP. ATT'Y GEN. NO. 41 at 209 
(1972). 

HELD: County clerks of the district court may not 
personally retain fees for the execution of pass­
~ort applications. Rather, they must pay the fees 
1nto the county treasury. Volume 34 OP. ATT' Y 
GEN. NO. 41 at 209 (1972), is overruled. 

23 October 1979 

Robert L. Deschamps III 
Missoula County Attorney 
Missoula county Courthouse 
Missoula, Montana 59801 

Dear Mr. Deschamps: 

You have asked my opinion on a question that I have stated 
as follows: 

Where the county clerk of the district court uses 
county personnel and facilities for the execution 
of passport applications, may the clerk personally 
retain the execution fees, or must the clerk pay 
the fees into the county treasury? 

You state that "county personnel and facilities are being 
used to assist the clerk of court in fillin<J out applica­
tions, collecting fees, and mailing applications for pass­
ports." In that situation, my opinion is that the clerk 
must pay the collected fee into the county treasury. 
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As you point out, a previous attorney general held that "the 
. . . fee collected for issuing passports may be retained by 
the clerks of court in the various counties of the state, 
and the clerks of court are not required to deposit the same 
with the county treasurer for depos.i. t in the county general 
fund." 34 OP. ATT'Y GEN. NO. 41 at 209, 212-13 (1972). I 
have studied this opinion and cannot agree that it is 
applicable under the circumstances you have described. 

The requirements for an application for a passport are given 
in 22 u.s.c. §213: 

Before a passport is issued to any person by or 
under authority of the United States such person 
shall subscribe to and submit a written applica­
tion which shall contain a true recital of each 
and every matter of fact which may be required by 
law or by any rules authorized by law to be stated 
as a prerequisite to the issuance of any such 
passport. If the applicant has not previously 
been issued a United States passport, the applica­
tion shall be duly verified by his oath before a 
person authorized and empowered by the Secretary 
of State to administer oaths. 

Under this provision the Secretary of State has authorized 
and empowered " [a 1 clerk of any State court of record," 
among other persons, to administer oaths for passport 
purposes. 22 C.F.R. §51.2l(b)(3). 

Fees for the execution and issuance of passports are 
authorized in 22 u.s.c. §214: 

There shall be collected and paid into the 
Treasury of the United states quarterly a fee of 
$10 for each passport issued and a fee in an 
amount prescribed by the Secretary of State by 
regulation for executing each application for a 
passport. Nothing contained in this section shall 
be construed to limit the right of the Secretary 
of State by regulation to authorize State 
officials to collect and retain the execution 
fee .... 

The Secretary of State has authorized state officials to 
collect and retain the execution fee in 22 C.F.R. §51.61, as 
amended Qy 44 Fed.Reg. 25, 631 (1979): 
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Except as provided in §51.63 [providing for exemp­
tion from payment of a passport or execution fee], 
. . . the execution fee for a U.S. passport is $4, 
which shall be remitted to the U.S. Treasury where 
an a~plication is executed before a Federal 
offic1al but which may be collected and retained 
by any State official before whom an application 
is executed .... The execution fee of $4 shall be 
paid only when an application is executed under 
oath or affirmation before an official designated 
by the Secretary for such purpose. 

In Montana, therefore, clerks of the district courts are 
authorized to execute passport applications, and to collect 
the execution fee, presently set at four dollars. The 
question raised is how the clerk is to dispose of those fees 
once collected. The federal law stated above indicates that 
the fee need not be remitted to the United States Treasury. 

Section 7-4-2511(1), MCA (25-203, R.C.M. 1947), states: 

All salaried officers of the several counties must 
charge and collect for the use of their respective 
counties and pay into the county treasury ... all 
the fees now or hereafter allowed £y law, paid-oi 
cnargeable in all cases .... (EmphaSIS added.) 

Subsection 2 (section 25-201, R.C.M. 1947) emphasizes this 
requirement: 

No county officer shall receive for his own use 
any fees, penalties, or emoluments of any kind, 
except the salary as provided by law, for any 
official service rendered by him, but all fees, 
penal ties, and emoluments of every kinarnustne 
collected by him for the sOle use ol'tl!e county 
and must be accounted for and paid to the county 
treasurer as provided by subsection (1) and shall 
be credited to the general fund of the county. 
(Emphasis added.) 

The issue that must be resolved to answer your question is 
whether the execution of a passport application by a clerk 
of the district court is an "official service rendered." 
Volume 34 OP. ATT'Y GEN. NO. 41 at 209, 212 (1972), held 
that it was not an official service because it was not 
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provided for in the Montana statutes. 
conclusion. 

I disagree with that 

The fact that a state official performs a function under 
federal rather than state law does not necessarily mean that 
he or she is not rendering an official service. When the 
individual is permitted to perform the function solely 
because of his or her official status, he or she renders an 
official service, regardless of whether the service is 
authorized by state or federal law. This issue was resolved 
in a number of cases dealing with a situation similar to the 
one you have presented - clerks of district courts collect­
ing naturalization fees under federal laws. 

In 1906, a naturalization act was passed by Congress which 
authorized each state court clerk "to retain one-half of the 
fees collected by him" under the act. Act of June 29, 1906, 
ch. 3592, §13, 34 Stat. 596, 600. Many states, including 
Montana, interpreted this to mean that the clerks were 
entitled to retain those fees for their own benefit. See 1 
OP. ATT 1 Y GEN. at 397 (1906). In 1914, however, the uillted 
States Supreme Court held that the act merely left the 
disposition of the retained one-half of the fees to "what­
ever disposition may be provided by the state law." 
Mulcrev~ v. San Francisco, 231 u.s. 669, 674 (1914). The 
Court a so approved Callfornia Is conclusion that Mulcrevy' 
Clerk of the Superior Court of the City and County of San 
Francisco, was required to pay the naturalization fees he 
had collected into the treasury of the City and County of 
San Francisco. The applicable state provision was similar 
to section 7-4-2511(2), MCA, quoted above: "[E]very officer 
shall pay all moneys coming into his hands as such officer, 
no matter from what source derived or received, into the 
treasury of the City and County." 231 U.s. at 670. The 
United States Supreme Court said: 

The provisions are complete and comprehensive and 
express Mulcrevy 1 s contract with the city, the 
performance of which his office imposed upon him; 
and, of ~· the fees received Qy_ him in 
naturaiTzat1on proceedings, because he was clerK 
of the Supenor court, were -riiC:Ompensatiot1Tclr 
Off iCTal acts, not:perSonaiacts. ~-

But it is contended by plaintiffs in error that 
the fees having been received officially is not of 
importance, that nevertheless he acted as the 
representative of the United States in execution 
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of the policies of the United States and being by 
the act of Congress invested with his powers he is 
entitled for himself to the compensation pre­
scribed by the act for their execution, without 
any liability to account for them to the city. 
The last proposition, however, does not follow 
from the others, and the others are but confusing. 
If it be granted that he was made an agenA of the 
NatiOnaT Governme~ hTs ---r'elatlons to t e-e1ty 
were not thereby chanoged. He was-sfiil 1ts 
OTI'Icer;- rece1V1ng fees because----"be --wa5--not 
earn1nt them otherwise or rece1v1ng them other­
~· ut ~ compact w1 th the Cl ty to P3!Y them 
1nto tne-c1ty treasury .... 

Mulcrevy was elected to an office consti­
tuted under the authority of the State. He 
was given a fixed salary with the express 
limitation that it should be his complete compen­
sation. He agreed that all other moneys received 
by him officially should be paid into the treasury 
of the city. He was given office accommodations, 
clerks to assist him, and yet contends that not­
withstanding such equipment and assistance, not­
withstanding his compact, he may retain part of 
the revenues of his office as fees for his own 
personal use. We cannot yield to the contention. 
Nor do we think the act of Congress compels it. 
The act does not purport to deal with the rela­
tions of a state officer with the State. 

231 u.s. at 673-74 (emphasis added). The California opinion 
which the Supreme Court affirmed explained further: 

Language could not be more explicit. It does not 
admit of doubt or quibble as to its meaning. "No 
matter from what source derived" means all the 
money coming into his hands by virtue of and by 
reason of his being such county clerk and ex 
officio clerk of the superior court. It was ~ 
reason of his election . . . and his tak1lg Ollice 
and g\1'1ng!Us bond, and receivfii9 a salry ... , 
that e was-enaETed ~ rece1ve the ees for 
naturalizatiOn proceedings 1n the superior court. 
He received them in his official capacity. . . . It 
was not for nrro-to-say-that the serv1ces were per­
formed under the authority of the United States, 
and not under the authority of the state. His 
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bond contained the condition that he 
fully perform all official duty that 
after be imposed upon him by law. 
Congress was ~ law. 

would faith­
might there­

The act of 

San Francisco v. Mulcrevy, 15 Cal. App. 11, 113 P. 339, 
341-42 (191o), aff'd, 231 u.s. 669 (1914). 

After Mulcrevy, the previous Montana Attorney General's 
Opinion allow1ng clerks of the district court to personally 
retain naturalization fees was overruled. See 6 OP. ATT 'Y 
GEN. at 109 (1915); 12 OP. ATT'Y GEN. at 1180927); 24 OP. 
ATT'Y GEN. NO. 129 at 179 (1952). 

Montana's statutes are just as explicit as the local laws in 
Mulcrevy and are clearly applicable to passport application 
exec:ut1on fees. Clerks must pay into the county treasury 
"all the fees ... allowed by law." Section 7-4-2511(1), MCA 
(25-203, R.C.M. 1947). Fees for the execution of passport 
applications collected under federal statutes and regula­
tions are fees allowed by law and must, therefore, be paid 
into the county treasury. "[A] ll fees . . . of every kind" 
for official services must be collect:ed by the clerk for the 
sole use of the county, paid to the county treasurer, and 
credited to the county's general fund. Section 7-4-2511(2), 
MCA (25-201, R.C.M. 1947). Fees for the execution of pass­
port applications, a function that a person is allowed to 
perform solely because he or she is a county officer, come 
within the meaning of "all fees of every kind." 

Neither of the authorities cited in 34 OP. ATT'Y GEN. NO. 41 
at 209 ( 1972), persuade me that passport execution fees 
should be personally retained by clerks of the district 
courts. Volume 22 OP. ATT'Y GEN. NO. 85 at 143 (1947), 
holds that a city or county deputy officer may accept employ­
ment outside of and in addition to his or her official 
employment for theci ty or county, ~mere the second job is 
of a nature not to interfere with the deputy's regular city 
or county job, and the City Council or Board of County 
Commissioners approves. That situation is far different 
from the one you have presented, where the county officer 
performs a job in an official capacity using county 
personnel and facilities. 

Anderson v. Hinman, 138 Mont. 397, 357 P.2d 895 (1960), is 
also lnapplic~o the situation you have described. That 
case concerned clerks of the Montana Supreme Court, rather 
than the district courts. The statutes concerning the 
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disposition of fees collected by a Clerk of the Supreme 
Court do not contain the explicit language found in section 
7-4-2511(2). MCA (25-201, R.C.M. 1947), requiring "all fees 

of every kind" to be paid to the government. See 
sections 2-16-406(1) and 3-2-405, MCA (25-501.1 and 82-5~ 
R.C.M. 1947); cf. Strafford Cohnty v. Holmes, N.H. , 
376 A.2d 126 {T977)(holdlng t at county registers of deeas 
were required to pay certain fees over to the county 
treasurer) . 

Hinman also concerned fees for a function which was not 
authorized or required by any law, state or federal, and 
which could have been as appropriately performed by any 
other person. The function of executing passport applica­
tions, on the other hand, devolves upon district court 
clerks by federal law, and may only be performed by those 
clerks because of their official position. 

THEREFORE, IT IS MY OPINION: 

County clerks of the district court may not personally 
retain fees for the execution of passport applications. 
Rather, they must pay the fees into the county 
treasury. Volume 34 OP. ATT'Y GEN. NO. 41 at 209 
(1972), is overruled. 

MG/SKS/br 
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VOLUME NO. 38 OPINION N0.47 

water and sewer districts; 
SEWER DISTRICTS - Requirements to initiate a 

COUNTIES -
WATER AND 
district; 
WATER AND SEWER DISTRICTS - Elections - Meaning of term 
"registered voter;" 
WATER AND SEWER DISTRICTS - Non-resident, corporate property 
owner as registered voter; 
MONTANA CODE ANNOTATED - Sections 7-13-2201 through 7-13-
2255. 

HELD: A water and sewer distric1: may be initiated by a 
petition signed by all of the non-resident, cor­
porate property owners wi t;hin the district where 
there are no other registered voters in the 
proposed district. 

30 October 1979 

James E. Seykora, Esq. 
Big Horn County Attorney 
Big Horn County Courthouse 
Hardin, Montana 59034 

Dear Mr. Seykora: 

You have asked for my opinion concerning: 

Whether a petition to create a water and sewer 
district, signed by all of the owners of property 
within the proposed district, is sufficient to 
begin the process of creating a county water and 
sewer district pursuant to sections 7-13-2201 
through 7-13-2348 MCA, even if none of the owners 
of property reside within the boundaries of the 
proposed county water and sewer district. 

You have advised my office that a petition has been filed in 
Big Horn County for the creation of a water and sewer 
district. There are no registered voters within the 
proposed boundaries of the district, and the land that is 
encompassed within the boundaries is totally held by corpor­
ate interests. 
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To initiate a water and sewer district a petition must be 
filed with the Board of County Commissioners in the county 
in which the proposed district is located, signed by at 
least ten percent of the registered voters of the territory 
included in the proposed district. Section 7-13-2204(1), 
MCA. Upon filing of the petition, the county commissioners 
are required to set the matter for hearing, Section 7-13-
2205, MCA, at which point the commissioners determine 
whether the petition complies with the requirements of law. 
Section 7-13-2206, MCA. Following the hearing, and upon 
final determination of the boundaries of the district, the 
Board of County Commissioners must give notice of an elec­
tion to be held in the proposed district for the purpose of 
determining whether the district shall be incorporated. 
Section 7-13-2208, MCA. If at least forty percent of all 
registered voters residing in the proposed district vote, 
and the majority of the votes cast favor the incorporation 
of the district, the county commissioners shall declare the 
territory duly organized as a county water and sewer 
district, and cause to be filed with the Secretary of State 
a certificate stating that the proposition was adopted. 
Section 7-13-2214, MCA. 

These statutory procedures do not specifically provide for 
establishing a water and sewer district when there are no 
registered voters in the territory encompassing the proposed 
district. Nevertheless, it is my opinion that a water and 
sewer district may be initiated by a petition signed by all 
of the owners of the property within the proposed district, 
whether those owners are natural or corporate persons. 

Initially, it is clear that the legislature contemplated the 
participation of corporate property owners as voters in 
elections regarding creation of water and sewer districts. 
Section 7-13-2212, MCA, provides: 

Qualification to vote on question of creating a 
district, ( 1) Except as provided in subsection 
( 2), no individual shall be entitled to vote at 
any election under the provisions of this part, 
and part 23, unless such individual possess all 
the qualifications required of electors under the 
general election laws of the state and is a resi­
dent of the proposed district or the owner of 
taxable real property located within the county in 
which he proposes to vote and situated within the 
boundaries of the proposed district. 
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(2) An individual who is the owner of such 
real property need not ~assess the qualifications 
required of an elector 1n 13-1·-lll(l)(c) provided 
that such elector is qualified if he is registered 
to vote in any state of the United states and 
files proof of such registration with the election 
administrator. 

Although this provision seems to limit voter participation 
to "individuals," i.e., natural persons, it is my opinion 
that such a construction is unwarranted. The term 
"individual" was substituted for the broader term "person" 
by the 1979 legislative assembly. However, the legislature 
left intact two statutory provisions which clearly permit 
voter participation by corporate entities. Section 7-13-
2254, MCA, provides: 

Where a corporation owns real property within the 
boundaries of the district, the president, vice 
president, or secretary of such corporation shall 
be entitled to cast a vote on behalf of the cor~ 
poration. 

This provision appears among the statutory provisions 
relating to election of officers, as opposed to elections 
for the creation of the d1str1ct. However, section 7-13-
2215, MCA, allows the county commissioners to combine the 
election creating the district 1~i th the election of 
officers. Clearl¥, a voter qualified to vote in one portion 
of such a consolidated election would be qualified in the 
other. By leaving these provisions for corporate voting 
intact, the legislature excluded a construction of the term 
"individual" which would prohibit corporate property-owners 
from voting. 

The next question raised by your inquiry is that of resi­
denc¥. Again, the codes provide an explicit answer. 
Sect1on 7~13-2255, MCA, states: 

Provision for vote by a non-resident property 
o~er: An elector owning real property within the 
d1str1ct need not res1de w1 th1n the d1stnct 1n 
order to vote. 

It is a fundamental rule of construction that statutes must 
be read and considered in their entirety. Legislative 
intent may not be gained from the wording of any particular 
sentence or section, but only from a consideration of the 
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whole. Teamsters Local 45 v. Cascade ?))untl School Dis­
trict, 162 Mont. 2~lr-P.2d 339 (19 ; ta~ra-Qf 
rqualization v. Cole, 122 Mont. 9, 195 P.2d 9~9~ TE 
~s clear that byiUnlowing those elections to be combined, it 
was the intent of the legislature to allow non-resident, 
corporate property owners to participate in the entire 
election process. 

The logical extension of this reasoning would allow the 
creation of water and sewer districts upon petition by all 
of the non-resident corporate owners. A petition to create 
such a district must be signed by at least ten percent of 
the registered voters of the terri tory included in such 
proposed district. Section 7-13-2204, MCA. The above 
discussion demonstrates that a non-resident corporate 
property owner is a "registered voter" in the district for 
water and sewer district election purposes. A petition 
reflecting the endorsement of all such "registered voters" 
is clearly sufficient. A holding to the contrary, particu­
larly in this case, would lead to an inequitable result and 
defeat the purpose of the above provisions. A statute 
should not be interpreted to defeat its evident purpose 
since the objects sought to be achieved by legislation must 
be given prime consideration. Doull v. Wohlschlager, 141 
Mont. 354, 377 P.2d 758 (1963). 

The purpose of creating a water and sewer district is to 
allow for water and sewer facilities to benefit the property 
within the district. It is, after all, those owners of the 
real ~roperty that bear the tax burden needed to create the 
distr:tct. Those people or corporations should be entitled 
to participate in the process. This is particularly true 
where, as you advised, the petition to create the district 
was signed by all of the owners of the property within the 
proposed district. 

THEREFORE, IT IS MY OPINION: 

A water and sewer district may be initiated by a 
petition signed by all of the non-resident, corporate 
property owners w~thin the district where there are no 
other registered voters on the proposed district. 
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VOLUME NO. 38 OPINION NO. 48 

LICENSES, PROFESSIONAL AND OCCUPATIONAL - Effect of "sun­
setting" of Board of Abstracters on requirement that certif­
icate be prepared by licensed title abstracter; 
SUBDIVISION AND PLATTING ACT - Approval of final plat, 
requirement that certificate of title be submitted with 
final plat; 
MONTANA CODE ANNOTATED - Sections 2-8-103(l)(a), 2-8-112, 
2-8-122, 33-1-212, and 76-3-612. 

HELD: 1. The "sunsetting" of the board of abstracters does 
not relieve the subdivider of his duty under 
section 76-3-612, MCA, to provide a certif1cate of 
title with his final plat. 

2. The "sunsetting" of the board of abstracters 
repeals by implication the requirement that the 
certificate of title under section 76-3-612, MCA, 
be prepared by a licensed title abstracter. 

3. A policy of title insurance does not satisfy the 
certificate of title requirement under section 
76-3-612, MCA. 

Charles Graveley, Esq. 
Lewis and Clark County Attorney 
Lewis and Clark County courthouse 
Helena, Montana 59601 

Dear Mr. Graveley: 

31 October 1979 

You have requested my opinion on the following question: 

What effect does the "sunset" termination of the 
board of abstracters under section 2-8-l03(l)(a), 
MCA, have on local subdivision review under 
section 76-3-612, MCA? 

Your question arises from the following facts. The 1977 
legislature enacted Title 2, chapter 8, MCA, the Montana 
Sunset Law, which provides for periodic legislative review 
of state agencies and boards and for the phasing out of 
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those agencies and boards which do not meet certain perfor­
mance criteria. Section 2-8-103(1)(a), MCA, specifically 
terminates the board of abstracters as of July 1, 1979. 
Hearings were held during the 1979 legislative session and 
no reestablishment legislation was enacted under section 
2-8-122, MCA. The board of abstracters ceased to exist on 
July 1, 1979. Section 76-3-612, MCA, provides: 

Abstract of title reffijired for review process. 
(1) The 5ubdiViQer s al1 su1iii\l t -wrtl'l the fwal 
plat a certificate of a licensed title abstracter 
showing the names of the owners of record of the 
land to be subdivided and the names of lien 
holders or claimants of record against the land 
and the written consent to the subdivision b¥ the 
owners of the land, if other than the subdiv1der, 
and any lien holders or claimants of record 
against the land. 

( 2) The governing body may provide for the 
review of the abstract or certificate of title of 
the land in question by the county attorney where 
the land lies in an unincorporated area or b¥ the 
city or town attorney when the land lies w1 thin 
the limits of a city or town. 

Your question arises from the fact that since the "sunset­
ting" of the board of abstracters, there no longer exists a 
procedure by which a person may become a "licensed title 
abstracter" eligible to perform the services required by 
subsection (1) of the above section. 

It is clear that these legislative actions present a case of 
amendment or repeal by implication. see 1A Sutherland, 
statutory Construction §§ 22.13, 22.22, """23.02 (1972). The 
requirement in section 76-3-612, MCA, simply cannot be met 
by a subdivider, since no state agency exists to perform the 
function of licensing title abstracters. Although amend­
ments or repeals by implication are not favored, see State 
Board of Chunty Commissioners, 89 Mont. 37, 76,296 P. 1 
{I93I),--suc an amendment or repeal is clearly present where 
two statutory enactments are as clearly repugnant as these. 
In re Naegele, 70 Mont. 129, 135, 224 P. 269 ( 1924). The 
question remains, however, what is the proper construction 
of section 76-3-612, MCA, as implicitly amended. 
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In answer1ng this 1nquiry, the intent of the legislature, as 
d1vined from the plain 1mport of the statutory language, is 
cont~olling. The certificate of title requirement in 
sect1on 76-3-612, MCA, was enacted to inform the local 
governing body of the existence of encumbrances on the title 
of land proposed to be subdivided. By "sunsetting" the 
board of abstracters, the legislatur'e was not expressing the 
opinion that this information was any less necessary in the 
process of determining whether a particular subdivision is 
in the public interest. Rather, the "sunset" of the board 
was a legislative determination in part that the board's 
licensin% function did not meet the criteria set forth in 
sechon -8-ll2, MCA. It is therefore my opinion that the 
"sunsetting" of the board of abstracters did not obviate the 
requirement in section 76-3-612, MCA, that a certificate of 
title be presented with the final plat. Rather, it merely 
removed the requirement that the CeJ:tificate be prepared by 
a "licensed" title abstracter. 

Your letter inquires whether a policy of title insurance 
will satisfy the requirements of section 76-3-612, MCA. In 
my opinion it will not. As noted above, the purpose of 
section 76-3-612, MCA, is to inform the governing body of 
the status of the title. Title insurance is wholly inade­
quate for this purpose, since such a policy does not purport 
to detail the status of title, but merely constitutes an 
agreement that the insurance carrier will defend title if 
defects should be alleged in the future. See section 
33-1-212, MCA. A policy of title insurance does not satisfy 
the requirements of section 76-3-612,. MCA. 

THEREFORE, IT IS MY OPINION: 

1. The "sunsetting" of the board of abstracters does not 
relieve the subdivider of hi.s duty under section 
76-3-612, MCA, to provide a certificate of title with 
his final plat. 

2. The "sunsetting" of the board of abstracters repeals by 
implication the reguire~ent that the certificate of 
title under section 76-3-612, MCA, be prepared by a 
licensed title abstracter. 
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3. A policy of title insurance does not satisfy the certi­
ficate of title requirement under section 76-3-612, 
MCA. 

MG/CT/br 
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VOLUME NO. 38 OPINION NO. 49 

ARREST - Failure to comply with compulsory motor vehicle 
liability protection statute; 
INSURANCE - Motor vehicle liability policy, who must be 
insured; 
MOTOR VEHICLES - Compulsory liability protection; 
MOTOR VEHICLES, MOTOR VEHICLE LICENSE AND REGISTRATION -
Proof of liability protection, when required; 
PEACE OFFICERS - Power of arrest for failure to comply with 
compulsory motor vehicle liability protection statute; 
STATUTES - Effective date; 
MONTANA CODE ANNOTATED Sections 1-2-201(1), 46-1-201, 
46-1-201(8), 46-6-401(4), 46-6-404, and 61-5-116. 

HELD: 1. Owners of motor vehicles registered and operated 
in Montana must secure and maintain motor vehicle 
liability protection from and after July 1, 1979. 

2. Where compliance with Chapter 592 is through the 
motor vehicle liability insurance option, both the 
owner and drivers operatin9 the vehicle with the 
owner's permission must be Insured. 

3. Both peace officers and private citizens who have 
reasonable grounds to believe an individual is not 
in compliance with Chapter 592 may initiate the 
prosecution of that individual. 

4. Both the owner and any non-owner operator of a 
motor vehicle registered and operated in Montana 
with the owner's permission are in violation of 
law if the operator is not insured. 

5. Subsequent to the execution of a notice to appear 
or sworn complaint alleging failure to maintain 
motor vehicle liability protection, prosecution is 
the responsibility of the city or county attorney. 
The prosecuting attorney may cause the dismissal 
of the charge upon proof that the defendant was in 
fact maintaining liability protection at the time 
alleged in the citation/complaint. 
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The Honorable Jim Nugent 
Missoula City Attorney 
City of Missoula 
Missoula, Montana 59801 

Dear Mr. Nugent: 

-H?P-

31 October 1979 

You have requested my opinion on a number of issues raised 
by the enactment of House Bill 708 (now Chapter 592, Laws of 
Montana ( 1979)] during the last legislative session. The 
statutory scheme for motor vehicle liability protection 
contemplated by this enactment includes the alternatives of 
posting an indemnity bond, providing a certificate of self­
insurance, or purchasing and maintaining an automobile 
liability insurance policy. Since the overwhelming majority 
of the motoring public will likely comply with this statu­
tory mandate via the liability insurance option, the issues 
will be discussed with primary reference to motor vehicle 
liability insurance. 

I. From what date must owners of motor vehicles registered 
and operated in Montana secure and maintain motor 
vehicle liability protection? 

Chapter 592, Laws of Montana ( 1979), was approved by the 
Governor on April 17, 1979. The bill did not by its terms 
specify an effective date. 

Section 1-2-201(1), MCA, provides the clear answer to your 
initial inquiry. "Every statute, unless a different time is 
prescribed therein, takes effect on July 1 of the year of 
its passage and approval." Therefore, from and after July 
1, owners of motor vehicles registered and operated in 
Montana must be covered by a current policy of motor vehicle 
liability insurance or satisfy one of the other two statu­
tory alternatives for liability protection. 

II. Must both the motor vehicle and the operator be 
insured? 

A response to your question must be prefaced by some clari­
fication of the nature of motor vehicle liability insurance. 
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The "risk" covered by the policy of insurance required by 
Chapter 592 is identified in section 2 of the statute. 

. . . loss resulting from liability imposed by law 
for bodily injury or death or damage to property 
suffered by a person caused by the maintenance or 
use of a motor vehicle ... 

In the law of insurance, protection against such loss has 
been characterized as motor vehicle liability insurance. 
The distinguishing features of such insurance are (a) the 
relation of the loss to the maintenance or use of a motor 
vehicle, and (b) the legal liabilit.y of a person "insured" 
under the policy. See Blashfield, Automobile Law and 
Practice, 3rd Ed. (196~ at § 314.1. 

Given that the legal liability of an "insured" is a precon­
dition to the obligations undertaken by an insurance company 
pursuant to this contract of insurance, the identification 
of the person or persons insured is of critical le~al 
import. The typical owner's liability insurance pol1cy 
identifies the owner and his or her spouse as the "named 
insured." Typically, the owner's li,ability insurance policy 
will identify another class of persons whose legal liability 
for a loss involving the permissive use of the owned vehicle 
will trigger obligations on the part of the insurance 
company. This class of "insured" is known as "additional 
insured"; the policy prov1s1on cceating this class 1s 
referred to as an "omnibus clause." 

Section 1 of chapter 592 provides as follows: 

Every owner of a motor vehicle '•hich is registered 
and operated in Montana ~ the owner or with his 
permission shall continuousry prov1de insurance 
aga1nst loss resulting from liability imposed by 
law for bodily injury or death or damage to 
property suffered by any person (Emphasis 
supplied) Laws of Montana (1979) Ch. 592, sec. 1. 

An oft-repeated rule for construinq statutes is that the 
intent of the legislature as embodied in the plain words of 
the statute is controlling. See, Dtnphy v. Anaconda, 151 
Mont. 76, 438 P. 2d 660 ( 1968}; Sta e ex rel. Zander v. 
District Court, 591 P.2d 656, 662 (M<~ 1~9~ The statute 
1nd1cates--ril\i:nambiguous terms that protection must be 
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secured for the circumstances in which either the owner or a 
person who has the owner's permission is operating the motor 
vehicle. In the context of liability insurance, the man­
dated protection is provided where the operator meets the 
definition of an "insured" under the terms of an applicable 
policy of insurance. 

III. May· the statute be enforced by peace officers or 
accident investigators dispatched to investigate auto­
mobile accidents? 

Section 4, Chapter 592, provides in part: 

It is unlawful for any person to operate a motor 
vehicle upon highways, streets, or roadways of 
this state without a valid policy of liability 
insurance in effect .... 

Clearly, peace officers who have reasonable grounds to 
believe that an individual is in violation of Montana's 
compulsory insurance law may either effect the person's 
immediate arrest (§ 46-6-401(4), MCA) or issue a notice to 
appear (§ 46-6-404, MCA). 

However, you have indicated that accident investigators of 
the type utilized in Missoula are not vested by law with the 
power to make arrests. They are, therefore, not within the 
definition of "peace officer" set forth in section 46-l-
101(8). MCA. Consequently, their role and authority in 
enforcing Montana law is the same as that of private 
persons. The appropriate procedure to be followed by such 
investi9ator involves the execution of a sworn complaint 
indicat1ng reasonable cause to believe an offense has been 
committed. See, section 46-6-201, MCA. 

IV. If the owner and operator of the motor vehicle are 
separate individuals and neither individual has 
liability protection, may both be issued citations? 

An owner who permits another to drive the owne1_' s motor 
vehicle must see to it that that person is insured. 

1 This can be accomplished through the purchase of a 
typical owner's policy with an "omnibus clause." See dis­
cussion in II, A., supra. 
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Section 1, chapter 592. Failure to provide such protection 
is a crime and a citation may be issued to the owner: 

Penalties. *** A violation of [sections 2 through 
4] is a misdemeanor... Laws of Montana (1979), 
ch. 592, sec. 4. 

Operation of a motor vehicle by one who is not insured is 
just as clearly a crime and a ci·tation therefor may be 
issued as well. 

Penal ties. It is unlawful for any person to 
operate a motor vehicle upon highways, streets, or 
roadwa¥s of this state without a valid policy of 
liabil1ty insurance in effect. *** Id. 

v. If an individual cannot produce proof of liability 
protection at the scene of an accident, is it reason­
able and acceptable to give him a period of time in 
which to come to the Missoula Police Department and 
produce such proof? 

Section 2, chapter 592, provides in part: 

Proof of compliance. ( 1) Before any applicant 
required to register his motor vehicle may do so 
the applicant must certify and display to the 
county treasurer an automobile liability insurance 
policy, a certificate of self-insurance, a posted 
indemnity bond, or eligibility for an exemption 
covering the motor vehicle. 

The above represents the sole instance in which the owner of 
a motor vehicle is under an affirmative duty to exhibit 
proof of compliance with Montana's compulsory insurance law. 
Nowhere in the law do I find a duty to carry such proof and 
exhibit it upon demand following an accident. The legis­
lature clearly could have enacted a requirement similar to 
that which mandates the possession and exhibition upon 
appropriate demand of an operator's permit by those oper­
ating a m~tor vehicle. Cf. section 61-5-116, MCA. It did 
not do so. Consequently-;-a notice to appear or sworn 

2 It is of some note that the legislature considered and 
rejected an amendment to ch. 592 that would have required 
display of proof of liability protection at a time other 
than registration. Viz., purchase from an automobile dealer. 
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complaint alleging failure to comply with Montana's compul­
sory insurance law lacks reasonable cause if it is grounded 
solely on an operator's failure to provide proof of insur­
ance at the scene of an accident. Subsequent to the execu­
tion of a notice to appear or sworn complaint which is 
founded on reasonable cause, however, a city attorney could 
exercise prosecutorial discretion and cause the dismissal of 
a charge upon an adequate showing that the defendant was in 
fact maintaining appro~riate liability ~rotection at the 
time the citation was Issued. Cf., Hollldaf v. State Bank 
of Fairfield, 66 Mont. 111, 212 P. 861 (1923 at 1~ -~ 

THEREFORE, IT IS MY OPINION: 

1. owners of motor vehicles registered and operated in 
Montana must secure and maintain motor vehicle liab­
ility protection from and after July 1, 1979. 

2. Where compliance with Chapter 592 is through the motor 
vehicle liability insurance option, both the owner and 
drivers operating the vehicle with the owner's permis­
sion must be insured. 

3. Both peace officers and private citizens who have 
reasonable grounds to believe an individual is not in 
compliance with Chapter 592 may initiate the prosecu­
tion of that individual. 

4. Both the owner and any 
vehicle registered and 
owner's permission are 
operator is not insured. 

non-owner operator of a motor 
operated in Montana with the 
in violation of law if the 

5. Subsequent to the execution of a notice to appear or 
sworn complaint alleging failure to maintain motor 
vehicle liability protection, prosecution is the 
responsibility of the city or county attorney. The 
prosecuting attorney may cause the dismissal of the 
charge upon proof that the defendant was in fact 
maintaining liability protection at the time alleged in 
the citation/complaint. 
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VOLUME NO. 38 OPINION NO. 50 

COUNTIES - Maintenance of bridge not located on county road; 
COUNTY COMMISSIONERS - Maintenance of public bridges, what 
constitutes public bridge; 
HIGHWAYS - Public bridges crossing between counties, when 
not located on county road; 
MONTANA CODE ANNOTATED - Sections 7-14-2201 (1), 7-14-2202, 
7-14-2502(3), and 60-1-103(6). 

HELD: The county commissioners are not responsible for 
maintenance of a bridge that is utilized by the 
public, but is not located in a city or town in 
the county or on a county road maintained by the 
county. 

1 November 1979 

Charles A. Graveley, Esq. 
Lewis and Clark County Attorney 
Lewis and Clark County Courthouse 
Helena, Montana 59601 

Dear Mr. Grave1ey: 

You have requested my opinion on t.he following question: 

Whether the county commissione1·s are responsible 
for maintenance of a bridge that is utilized by 
the public but is not located on a county road 
maintained by the county. 

According to your inquiry, a road in Lewis and Clark County 
is connected with a road in Teton county by means of a 
bridge over a waterway forming a common boundary between the 
counties. The bridge is utilized by the public. The road 
in Lewis and Clark County is also utilized by the public, 
but is not a county road under section 60-1-103(6), MCA, is 
not maintained by the county, and is not located within a 
city or town in the county. 

Section 7-14-2201 ( 1), MCA, provides: "Each board of county 
commissioners shall maintain all public bridges other than 
those maintained by the department of highways. " Section 
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7-14-2202 further provides that the responsibility for 
construction and maintenance of bridges crossing between 
counties is to be apportioned between the counties into 
which the bridges reach. 

Prior to the 1979 legislative session, the term "public 
bridges" as used in section 7-14-2201 ( 1) was not specifi­
cally defined. By analogy to the definition of "public 
highway" in section 60-1-103 ( 21), it would appear that a 
"public bridge" included any bridge. dedicated to or acquired 
for public use, regardless of the status of the roads on 
either side. See section 7-14-2502(3), MCA. Because the 
brid9e describea-In your inquiry has evidently been utilized 
consistently by the public since its construction, its 
maintenance prior to July 1, 1979, would have been the 
common responsibility of Teton and Lewis and Clark Counties. 

In 1979, the legislature amended section 7-14-2201. Laws of 
Montana ( 1979), chapter 194, §1. Subsection ( 4) of that 
statute now states: "In this part 1 public bridges 1 means 
public bridges located in towns or cities and brid9es 
located on county roads maintained by the county." W1 th 
this more limited definition, it is clear that public 
utilization of a bridge is no longer sufficient in itself to 
trigger a county 1 s responsibility to maintain the bridge 
under sections 7-14-2201 (1) and 7-14-2202. The bridge you 
have described is not located in a city or town or on a 
county road in Lewis and Clark County. Therefore, although 
it is used by the public, its maintenance is not the duty of 
the county commissioners of Lewis and Clark County. 

THEREFORE, IT IS MY OPINION: 

The county commissioners are not responsible for main­
tenance of a bridge that is utilized by the public, but 
is not located in a city or town in the county or on a 
county road maintained by the county. 
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VOLUME NO. 38 OPINION NO. 51 

COUNTIES - Inter local agreements, funding participation in; 
COUNTY COMMISSIONERS - Tax to fund interlocal recreation 
agreement, power to levy; 
INTERGOVERNMENTAL COOPERATION - County funding of interlocal 
recreation agreement; 
TAXATION - County, special tax for inter local recreation 
agreement; County, general mill levy to fund inter local 
agreement; · 
MONTANA CODE ANNOTATED - Sections 7-6-2501, 7-11-108, 7-16-
2101, 7-16-2102, and 7-16-2103. 

HELD: 1. A county may not levy a special tax pursuant to 
section 7-16-2102, MCA, to fund its participation 
in an interlocal agreement providing for coopera­
tive management of recreational programs and 
facilities if the facilities to be operated and 
maintained under the agreement do not belong to 
the county. 

2. A county may include the expenses of participation 
in a valid inter local agreement in its annual 
county mill levy under section 7-6-2501, MCA. 

James C. Nelson, Esq. 
Glacier County Attorney 
P.O. Box 1244 
Cut Bank, Montana 59427 

Dear Mr. Nelson: 

1 November 1979 

You have requested my opinion on the following questions: 

1. Is a county authorized to levy a tax under section 
7-16-2102, MCA, to fund its participation in an inter­
local agreement providing for the creation of an Inter­
local Recreation Department with charge of recreational 
programs and facilities for the city, county, and 
school district involved in the a.greement? 

2. If the county is not authorized to levy the tax under 
section 7-16-2102, from what source may it lawfully 
appropriate funds for performance of the interlocal 
agreement? 
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Sections 7-11-101 through 7-11-108, MCA, provide for the 
establishment of agreements between local governmental units 
to furnish services and facilities to residents on a basis 
of mutual advantage. Section 7-11-108 gives the contracting 
public agencies the specific power to appropriate funds for 
implementation of the interlocal agreement. 

According to your inquiry, Glacier County, the city of Cut 
Bank, and Cut Bank High School District No. 15 desire to 
enter into an interlocal agreement providing for the crea­
tion of an Interlocal Recreation Department that would have 
charge of all recreational programs and facilities in 
accordance with the authority granted from each of the 
governmental bodies. The recreational facilities to be 
employed are not owned by Glacier County. For at least the 
first year of the agreement, the county proposes to allocate 
revenue sharing monies to fund its participation in the 
agreement. Your inquiry concerns the source from which the 
county may lawfully appropriate funds in the future for 
continuing performance of the contract. 

Section 7-16-2101, MCA, gives the board of county commis­
sioners the power to erect and maintain certain cultural, 
social, and recreational facilities. Section 7-16-2102(1) 
goes on to provide for a special tax levy for operating the 
facilities after their construction. The tax, however, is 
specifically designated for use only for "county-owned" 
civic, youth, and recreation centers. Furthermore, the tax 
monies and the income from the facilities must be kept in a 
separate fund deposited with the county treasurer and can be 
used for no other purposes than those of the facilities 
owned by the county. Section 7-16-2103, MCA. 

It is apparent from the unambiguous language of these 
statutes that the legislature intended to authorize the 
county commissioners to levy a special tax on property in 
the county only for the limited purpose of operating 
cultural, social, and recreational facilities that are owned 
by the county itself. Therefore, it is my opinion that the 
tax authorized by section 7-16-2102 may not be used to fund 
the county's participation in the inter local agreement in 
question because the recreational facilities to be employed 
do not belong to Glacier County. 

As stated earlier, section 7-11-108 gives the board of 
count¥ commissioners the power to "appropriate funds" for 
legi t1mate interlocal agreements. Section 7-11-108, MCA. 
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There is no indication in the statute that the funds must be 
derived from a special tax levy. Section 7-6-2501, MCA, 
authorizes the annual levy of county taxes "for county 
purposes as may be necessary to defray the current expenses 
thereof .... " Therefore, as long as the interlocal agreement 
is a valid obligation and expense of the county, tax monies 
collected pursuant to the general county mill levy may be 
used to fund the county's part in the agreement. 

THEREFORE, IT IS MY OPINION: 

1. A county may not levy a special tax pursuant to section 
7-16-2102, MCA, to fund its pa:rticipation in an inter­
local a<;~reement providing for cooperative management of 
recreat~onal programs and facilities if the facilities 
to be operated and maintained under the agreement do 
not belong to the county. 

2. A county may include the expenses of participation in a 
valid inter local agreement in its annual county mill 
levy under section 7-6-2501, MCA. 
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VOLUME NO. 38 OPINION NO. 52 

CLERK OF DISTRICT COURT - Disposition of fees collected by 
clerk of district court in counties adopting a six-mill 
district court levy; 
COURTS, DISTRICT - Use of general fund revenues to supple­
ment six-mill district court levy; 
MONTANA CODE ANNOTATED - Sections 3-5-515 and 25-1-201 

HELD: 1. Fees collected by clerks of the district courts do 
not accrue as a revenue item to the district court 
fund in those counties adopting a six-mill 
district court levy. 

2. The board of county commissioners may supplement 
the six-mill levy with general fund revenues in 
financing the district court. 

Harold F. Hanser, Esq. 
Yellowstone County Attorney 
Courthouse Building 
Billings. Montana 59101 

Dear Mr. Hanser: 

2 November 1979 

You have requested my opinion on the following question: 

In counties which assess a six-mill levy under 
Chapter 692, Laws of 1979, do fees collected by 
the clerk of the district court accrue as a 
revenue item to the district court fund or to the 
general fund? 

Chapter 692, Laws of 1979, authorizes counties to establish 
a district court fund and, in the case of first and second 
class counties, to levy up to six mills for the fund. Your 
question is whether the fees collected by district court 
clerks should also be credited to the fund. In my opinion 
they should not. Section 25-1-201, MCA, sets forth the 
various fees collected by the clerk of the district court, 
with the exception of the fee for naturalization; see 
section 3-5-515, MCA. Section 25-1-201(2) requires the 
clerk to deposit forty percent of the fees set forth in that 
section in the general fund, and to remit sixty percent of 
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the fees to the state. 
naturalization fees to 
Chapter 692 does not 
statutes. 

Section 3-5-515, MCA, requires all 
be deposited in the general fund. 
alter the clear mandate of these 

You should be aware, however, that the district court fund 
may contain funds raised from sources other than the six­
mill levy. In 38 OP. ATT'Y GEN. NO. 31, I held that the 
six-mill levy could be supplemented by general fund appro­
priations. Thus, the commissioners could appropriate the 
district court fees to the district court fund if they saw 
fit to do so. 

THEREFORE, IT IS MY OPINION: 

1. Fees collected by clerks of the district courts do not 
accrue as a revenue item to the district court fund in 
those counties adopting a six-mill district court levy. 

2. The board of county commissioners may supplement the 
six-mill levy with general fund revenues in financing 
the district court fund. 

MG/CT/br 
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VOLUME NO. 38 OPINION NO. 53 

RETIREMENT SYSTEMS - Teachers: Sabbatical leave as credit­
able service; 
SCHOOL DISTRICTS - Sabbatical leave for teachers; retirement 
credit; 
TEACHERS Sabbatical leave as creditable service under 
retirement system; 
TEACHERS' RETIREMENT BOARD - Sabbatical leave as creditable 
service; 
MONTANA CODE ANNOTATED Sections 19-4-101(8), (11),(20), 
19-4-204 ( 2). 19-4-302 (1) (a). ( 2). 19-4-304, 19-4-401 ( 1), 
( 2 )(a). 19-4-403, 19-4-602 ( 1), 19-4-605 ( 1). 19-4-804, 
19-4-902, 20-l-101(20). 
OPINIONS OF THE ATTORNEY GENERAL - 37 Op. ATT'Y GEN. NO. 80 
(1977). 

HELD: 1. The Teachers' Retirement Board may award a public 
school teacher up to one month's creditable 
service for one or more continuous months of 
sabbatical leave without pay, if the board adopts 
such a policy. 

2. The Teachers' Retirement Board must award a public 
school teacher creditable service for sabbatical 
leave with pay. 

3. When a school district grants a public school 
teacher sabbatical leave with pay, the district 
must: (a) deduct from the teacher's compensation 
6.187 percent of the full compensation actually 
paid the teacher for the employee's contribution, 
and (b) contribute 6.312 percent of the full 
compensation actually paid the teacher for the 
employer's contribution. 
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The Teachers' Retirement System 
1500 Sixth Avenue 
Helena, Montana 59601 

Dear Mr. Johnson: 

5 November 1979 

Your predecessor asked for my opinion on the following 
questions: 

Should a public school teacher be given retirement 
credit for sabbatical leave? If so, what contri­
butions should be paid to the .retirement system? 

Public school teachers in Montana are required to become 
members of the Teachers' Retirement: System under section 
l9-4-302(l)(a), MCA. Both the employer and the member 
contribute to funds that are part of the system. See §§ 
19-4-602 ( 1) and 19-4-605 ( l), MCA. Benefits upon retirement 
are based on the member's "average final compensation" and 
the number of years of "creditable service." See §§ 
19-4-804 and 19-4-902, MCA. Your questions turn on wnether 
a teacher's activity while on sabbatical leave constitutes 
"creditable service." 

"Creditable service" is defined in section 19-4-401 ( 2) (a), 
MCA, as follows: 

The creditable service of a member includes the 
following: each year of service for which 
contributions to the retirement system were 
deducted from his compensation ..... 

Under this provision, there are three basic requirements for 
retirement credit: ( l) membership, ( 2) service, and ( 3) 
compensation. 

A teacher who is granted a sabbatical leave retains active 
membership status in the Teachers' Retirement System. See 
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37 OP. ATT'Y GEN. NO. 80 at 3 (1977); §§ 19-4-101(11); 
19-4-302 { l) {a), ( 2); 20-l-101 ( 20), MCA. A sabbatical leave 
is generally granted for the express purpose of allowing a 
teacher to engage in some activity that will improve him or 
her professionally. Such activity, since it is related to 
the performance of instructional duties, constitutes 
"service." See 37 OP. ATT'Y GEN. NO. 80 at 3 (1977); §§ 
19-4-101(20);--n-4-302(l)(a), (2), MCA. 

The final requirement, compensation, apparently is met in 
some situations but not 1n others. Your predecessor stated 
in his letter: 

There is no statewide policy governing salary paid 
a public school teacher while on sabbatical leave. 
some school districts grant sabbatical leave 
without pay, while others may pay a stated dollar 
amount, the difference between the teacher's 
contract salary and the salary paid the substi­
tute, one-fourth of contract salary, or one-half 
of the contract salary, which appears to be the 
maximum salary paid by any school district while a 
teacher is on sabbatical leave. 

Where the school district does not compensate the teacher, 
the third requirement for creditable service is not met. A 
sabbatical leave without pay does not constitute "creditable 
service" under section l9-4-401(2)(a), MCA. However, sub­
section ( 1) states that "creditable service . . . accumulates 
to the member's credit on the basis of the retirement 
board's policy governing creditable service. " Section 
19-4-204(2), MCA, states: 

It is the duty of the retirement board to adopt 
policies for the determination of creditable 
service in the retirement system implementing the 
following guidelines: ... Not more than 1 month's 
creditable service shall be awarded for 1 or more 
continuous months of absence without pay. 

My review· of the rules of the Teachers' Retirement Board, 
ARM 2-3.38 ( 1 )-03800 through S38l30 reveals no policy for 
awarding or denying creditable service for absence without 
pay under this guideline. Once the board adopts such a 
policy, it should be applied uniformly to all teachers on 
sabbatical leave without pay. 
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A sabbatical leave with pay does constitute "creditable 
service" under section 19-4-401 ( 2) (a), MCA. Contributions 
are to be made in the usual manner. Section 19-4-602 ( 1), 
MCA, states: 

Contributions to ... the annuity savings fund shall 
be made in the following manner: ... Each employer 
shall deduct from the compensation of each act1ve 
member on the payroll for each payroll period on 
and subsequent to the date on which the member 
became a member an amount equal. to 6.187% of the 
member's earned compensation. 

Section 19-4-605(1), MCA, states: 

Contributions to ... the pension accumulation fund 
shall be made as follows: ... Each employer shall 
pay into the pension accumulation fund an amount 
equal to 6.312% of the earned compensation of each 
member employed during the whole or part of the 
preceding payroll period. 

"'Earned compensation' means the fuLL comlensati.on, pay, or 
salary actually paid to a member arur-repor ed to the retire-
ment system .... " 19-4-101(8). MCA (emphasis added). 

Of course, any teacher who wishes to engage in some employ­
ment that does not require membership in the Teachers' 
Retirement system but that enhances his or her teaching 
experience may terminate his or her contract with the school 
district rather than request sabbatical leave. If the 
teacher then terminates membership in the Teachers' Retire­
ment System under section 19-4-304, MCA, and at some later 
date returns to employment as a Montana public school 
teacher, he or she may apply for creditable service for the 
employment while "on leave'' under section 19-4-403, MCA. 
That provision applies only to former members of the system 
who are reapplying for membership, not to teachers who have 
retained membership in the system dunmg a sabbatical leave. 

THEREFORE, IT IS MY OPINION: 

1. The Teachers' Retirement Board may award a public 
school teacher up to one month's creditable service for 
one or more continuous months of sabbatical leave 
without pay, if the board adopts such a policy. 
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2. The Teachers' Retirement Board must award a public 
school teacher creditable service for sabbatical leave 
with pay. 

3. When a school district grants a public school teacher 
sabbatical leave with pay, the district must: (a) 
deduct from the teacher's compensation 6.187 percent of 
the full compensation actually paid the teacher for the 
employee's contribution, and (b) contribute 6.312 
percent of the full compensation actually paid the 
teacher for the employer's contribution. 

MG/SS/dc 
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VOLUME NO. 38 OPINION NO. 54 

APPROPRIATIONS - Community colleges, budgets, legislative 
appropriations; 
BOARD OF REGENTS - Community colleges, budget approval, 
legislative appropriations; 
COMMUNITY COLLEGES - Budgets, state financing, appropria­
tions; 
MONTANA CODE ANNOTATED - 20-9-112, 20-9-134, 20-15-103, 
20-15-301 et ~-· 17-7-101 et ~-

HELD: The General Appropriation Act of 1979 (House Bill 
No. 483) properly appropriates State funds to the 
community colleges. 

Ted o. Lympus, Esq. 
Flathead County Attorney 
Flathead County Courthouse 
P.O. Box 1516 
Kalispell, Montana 59901 

Dear Mr. Lympus: 

5 November 1979 

You have requested my opinion on the following question: 

Does the General Appropriation Act of 1979 (House 
Bill No. 483) properly appropriate state funds to 
community colleges? 

The real issue here is which entity has the ultimate respon­
sibility and authority to determine how much money a commu­
nity college receives from the State. 

The trustees of a community college district are required, 
after public notice and opportunity for public input, to 
"adopt a preliminary budget for the next ensuing school 
year." Section 20-9-ll2, MCA. The county superintendent 
then sends the completed budget forms to the Board of 
Regents. section 20-9-134, MCA. Community college 
districts are "under the supervision and coordination" of 
the Board. section 20-15-103, MCA. 

This budget is referred to again in section 20-15-302, MCA, 
as the "annual operating budget" which must be approved by 
the Board. Once the budget is approved, section 20-15-302 
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provides that it "shall be the budget of the community 
college district submitted to the state budget director in 
accordance with Title 17, chapter 7." An "operating budget" 
is a schedule ap{lroved, in this case by the Board of 
Regents, which ind1cates expenditure levels for each agency 
program. Expenditures from legislative appropriations may 
be made only in accordance with approved operating budgets. 
See section 9, General Appropriation Act of 1979, House Bill 
483. 

The annual operating budget of a community college district 
is financed at a 65:35 state-to-local funds ratio. Section 
20-15-303, MCA. That section provides that estimated 
revenues from tuition and fees plus a mandatory mill levy 
"will provide 35% of the annual budget approved by the Board 
of Regents." This total is then subtracted from the 
approved annual operating budget and the difference "shall 
be financed by a state appro.Priation for the purpose of 
financing community colleges 1n an amount of 65%." Sub­
section (2) of that same section, however, further provides 
that if "the state cannot fund the community colleges at 65% 
of the regents recommended budget, " then the remainder may 
be raised through an additional levy approved by the voters 
of the community college district under section 20-15-306, 
MCA. 

The General Appropriations Act of 1979 appropriated various 
amounts from the general fund to the three community 
colleges, and provided: 

Funds generated from student fees and mandatory 
mill levies in excess of the funds necessary to 
provide 35% of the respective college's operating 
budget shall be used to reduce the following 
year's mandatory mill levy provided in 20-15-
303(l)(b). 

The above appropriations provide 65% of the re­
spective operating budgets that shall be approved 
by the board of regents pursuant to 20-15-302 and 
20-15-303. The remaining 35% of the operating 
budget shall be financed from student tuition and 
fees and a mandatory mill levy as provided in 
20-15-303. The board of trustees of a community 
college district may elect to adopt an operating 
budget in excess of 100% of the general fund 
budget specified herein, only with the approval of 
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an additional mill levy proposihon as provided in 
20-15-306 or upon receipt of federal, private or 
other funds not included in the general fund 
budget. General fund budget as used herein 
includes only state appropriations, student fees, 
and the mandatory m1ll levy, levied under the 
provisions of 20-15-303(l)(b). 

You have suggested that the language just quoted conflicts 
with 20-15-302 in that that section mandates that the budget 
approved by the Board of Regents shall be the budget for the 
college. 

Part of the problem here apparently stems from confusion 
over the term "budget". In the first: place, the word budget 
is not properly synonymous with the term "appropriation." 
An appropr1ation lS a grant of authority enacted by the 
lec,Jislature empowering an agency to expend public funds. 
Thls is done in Montana throu9h the framework of a budget, 
which is a request to the leglslatUI·e for a given amount of 
spending authority. The Governor. is the chief budget 
officer of the State, section 17-7-103, and is responsible 
for collecting budget information from each agency. Sec­
tions 17-7-111 and 17-7-112, MCA. If any agency fails to 
provide the requested information the budget director must 
prepare a "budget request" for that agency. Section 17-7-
112, MCA. The budget director must then examine all avail­
able budget information to determine the "necessity of the 
disbursements and funds requested... . The entire budget 
must present a "balanced financial plan" showing a "balance 
between the total proposed disbursements and the total 
anticipated receipts .... " Section 17-7-123, MCA. Only 
legislative branch requests may be submitted by the Governor 
"without changes." Section 17-7-122, MCA. 

Excepting only obligations of the State and salaries 
required to be paid by the constitution or laws of the 
State, the legislature "may amend the proposed budget bill." 
section 17-7-131, MCA. "In other words, the legislature has 
the power to adjust and finalize the budget." J54~ge v. 
Lelislative Finance Committee, 168 Mont. 470, 480, P.2d 
l3 7 (1975). 

Thus, the budget for the community college districts, 
approved by the Board of Regents, fits into the Budget Act 
procedure of section 17-7-101 et se!l.:.., just described. It 
is a budget request which may be-affered by the chief budget 
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officer, and which is ultimately subject to legislative 
approval. It is clear from 20-15-303, MCA, that while 
sixty-five percent state funding of community colleges is 
the goal, the legislature may or may not appropriate an 
amount equal to sixty-five percent of the d1stricts's 
proposed budget. If it does not, an additional levy, which 
must be approved by the voters in the distr1ct, is 
authorized to make up the deficiency. The General Appro­
priation Act of 1979 does no more than to reflect this 
entire statutory scheme, especially the requirements of 
20-15-301 et ~-· 

Montana law requires both the budget director to prepare, 
and the legislature to adopt, a balanced budget. See 17-7-
121(1), 17-7-123, MCA; Montana Constitution, Art. VIII § 9. 
The only way either of these entities can fulfill this duty 
is to have the power and discretion to examine and amend any 
agency's budget request. Otherwise, the legislature's 
appropriation author1ty is being exercised by another body. 

THEREFORE, IT IS MY OPINION: 

The General Appropriation Act of 1979 (House Bill No. 
483) properly appropriates State funds to the community 
colleges. 

MG/ABC/dc 
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VOLUME NO. 38 OPINION NO. 55 

CONFLICT OF INTEREST - County Commissioners, membership on 
boards receiving or disbursing county contract funds; 
CONTRACTS - County contracts, conflict of interest, what 
constitutes interest in; 
COUNTIES.- Contracts, county commi,ssioners interested in; 
COUNTY COMMISSIONERS - conflict of interest, board member­
ship in organizations receiving county contract funds, Code 
of Ethics; 
MONTANA CODE ANNOTATED Sections 2-2-102(1).(4)(£), 
2-2-125, 2-2-131, 7-5-2106(3), 45-7-401. 

HELD: 1. A county commissioner who is a voting member of a 
board that channels county contract funds to other 
organizations but does not itself derive any 
economic benefit from the contract does not have a 
prohibited interest in the contract under section 
7-5-2106 ( 3), MCA, and does not breach his fidu­
ciary duty under section 2-2-125(2) (b). MCA, by 
acting officially to allocate funds to the board 
for subsequent d1sbursement. 

2. A county commissioner who is a voting member of 
the board of an organization that actually 
receives county contract funds does not have a 
prohibited conflict of interest under section 
7-5-2106(3), MCA, unless the commissioner receives 
a personal pecuniary or proprietary benefit from 
the contract. He does, however, breach his 
fiduciary dut:y under section 2-2-125(2)(b), MCA, 
by acting offlcially to award county contracts to 
the organization unless he complies with the 
voluntary disclosure requirements of section 
2-2-125(3). MCA. 

J. Fred Bourdeau, Esq. 
Cascade County Attorney 
cascade County Courthouse 
Great Falls, Montana 59401 

21-11/15/79 

5 November 1979 
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Dear Mr. Bourdeau: 

You have requested my opinion on the following question: 

Whether members of the board of county commis­
sioners have a conflict of interest because they 
sit on the boards of organizations that receive or 
disburse county contract funds. 

According to your inquiry, the commissioners in question sit 
as voting members on two types of boards. One type is a 
regional governing board acting as a conduit of federal and 
county funds to organizations that provided services for the 
county. The other type of board presented in your inquiry 
is the board of a nonprofit organization that actually 
enters into contracts with the count~ and receives county 
funds for its services. The comm1ssioners sitting as 
members on both types of boards are reimbursed for their 
expenses, but do not receive any other form of compensation 
for their activities. 

Section 7-5-2106(3), MCA, relating to conflicts of interest 
of members of the board of county commissioners, provides: 

No member of the board must be directly or indi­
rectly interested: 

*** 
(3) in any contract made by the board or any 
person on behalf of the county for the erection of 
public buildings, the opening or improvement of 
roads, the building of bridges, or the purchasing 
of supplies or for any other purpose. 

Persons violating this statutory proscription may be liable 
to criminal prosecution for official misconduct under 
section 45-7-401, MCA. 

The Montana Supreme Court has not as yet addressed the 
question of what specific type of interest is prohibited by 
section 7-5-2106. Other courts, however, have generally 
held that only monetary or proprietary consideration is 
included in statutes prohibiting public officials from 
having an interest in public contracts. See, e.g., Appeal 
of Yenerall, 67 A.2d 565, 566 (Pa. super. 1949); Githens v. 
gutler County, 165 S.W.2d 650, 652 (Mo. 1942). As stated in 
Yetman v. Naumann, 492 P.2d 1252, 1255 (Ariz. App. 1972): 
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We do not believe that the legislature 
intended that the word "interest" for purposes of 
disqualification was to include a mere abstract 
interest in the general subject or a mere possible 
contingent interest. Rather, the term refers to a 
pecuniary or proprietary interest by which a 
person will ga1n or lose something as contrasted 
to general sympathy, feeling or bias. 

Moreover, the prohibited economic consideration must flow 
directly or indirectly to the official himself, not merely 
to a person or organization to which the official may have a 
sentimental or intellectual attachment. See APftfial of 
Yenerall, 6 7 A. 2d at 566; Chadwell v. CoriiiiiOnwea , 157 
S.W.2d 280, 283 (Ky. 1941). 

The basic reason for limiting the prohibition in conflict of 
interest statutes to interests of a pecuniary or proprietary 
nature is to provide a clear and workable standard for 
application of the statutes, a particularly important 
consideration in view of the possible imposition of criminal 
sanctions against officials violating the prohibition. See 
Commonwealth v. Albert, 29 N.E.2d 817, 820 (Mass. 194~ 
Based on the reaSoillilg and holdin9s of the cases dealing 
specifically with conflict of inteJ:est statutes, it is my 
opinion that the definition of "interest" in section 7-5-
2106 must also be limited to a commissioner's personal 
pecuniary or proprietary benefit or loss from the contract 
with the county. 

When section 7-5-2106 ( 3) is applied to the facts set forth 
in your inquiry, it is apparent ·that the commissioners' 
membership on the boards in question does not constitute a 
conflict under that statute. The regional governing boards 
do not actually receive any contrac1: funds from the county, 
but merely channel funds to other organizations. 

Neither the boards nor their members derive any economic 
benefit from the county contracts. The other board you 
described does receive funds from contracts with the county. 
Its members, however, do not personally profit from the 
contracts. Therefore, although a commissioner serving as a 
member of that board may be inclined to award county 
contracts to the board on the basis of personal preference 
and involvement, he does not have the type of pecuniary or 
proprietary interest in the contract.s that is prohibited by 
section 7-5-2106(3). 
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In 1977, the legislature enacted a code of ethics for 
persons holding public office in Montana. section 2-2-125, 
MCA, applies specifically to the conduct of local government 
officers and employees. Subsection ( 2) (b) of that section 
prohibits an officer or employee of local goverrunent from 
"perform[ingj an official act directly and substantially 
affecting to its economic benefit a business or other under­
taking in which he either has a substantial financial 
interest or is engaged as counsel, consultant, representa­
tive, or agent." For purposes of the code of ethics, a 
"financial interest" is defined in part as "a directorship 
or officership in a business." §2-2-102(4)(f), MCA. A 
"business" is further defined as including "a corporation 
... or any other individual or organization carrying on a 
business, whether or not operated for profit." § 2-2-
102(a), MCA. 

It is clear from the facts you have presented that member­
ship on the regional governing boards does not bar a county 
commissioner from performin<;~ official acts involving those 
boards. Although the commlssioners are officers on those 
boards, their actions in awarding contract monies does not 
benefit the boards economically. The boards simply funnel 
the awarded funds to organizations that provide services to 
the county. On the other hand, a county commissioner who is 
a voting member of the board of a private, nonprofit corpora­
tion that actually receives money from the county must be 
seen as violating his fiduciary duty under section 2-2-
125(2)(b) if he acts officially to award county contracts to 
the organization. By his official act, the organization of 
which he is an officer is directly and substantially 
affected to its economic benefit. 

Subsection (3) of section 2-2-125, however, goes on to 
provide that notwithstanding his interest in an organization 
or business, a county commissioner may perform an otherwise 
prohibited official act if his participation is necessary to 
commission action and if he complies with the voluntary 
disclosure requirements of section 2-2-131. Thus, a commis­
sioner must reveal the nature of the private interest 
creating the conflict prior to voting to award a county 
contract to an organization of which he is a voting board 
member. 
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THEREFORE, IT IS MY OPINION: 

1. A county commissioner who is a voting member of a board 
that channels county contract funds to other organiza­
tions but does not itself der·i ve any economic benefit 
from the contract does not have a prohibited interest 
in the contract under section 7-5-2106 ( 3). MCA, and 
does not breach his fiduciary duty under section 2-2-
125(2)(b). MCA, by acting officially to allocate funds 
to the board for subsequent disbursement. 

2. A county commissioner who is a voting member of the 
board of an organization that actually receives county 
contract funds does not have a prohibited conflict of 
interest under section 7-5-2106 ( 3), MCA, unless the 
commissioner receives a personal pecuniary or proprie­
tary benefit from the contract. He does, however, 
breach his fiduciary duty under section 2-2-125(2)(b), 
MCA, by acting officially to <tward county contracts to 
the organization unless he complies with the voluntary 
disclosure requirements of section 2-2-125(3), MCA. 

MG/MBT/br 
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