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BEFORE THE DEPARTMENT OF
NATURAL RESQURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the repeal )
of Rule 36-2.8(18)-S8130, the )
amendment of rules 36-2.8(18)-)
88060 through 36-2.8(18)~58120)
and rules 36-2.8(18)~58140 )
through 36-2.8(18)~58160, and
the adoption of a new rule,
pertaining to alternative re-
newable energy source grants
and providing for the solici-
tation of proposals

TO: 2ll Interested Persons

NOTICE OF PROPOSED REFPEAL

OF RULE 36-2.8(18)-58130,
AMENDMENT OF RULES 36-2.8(18)-
S8060 THROUGH 36-2.8(18)-S
8120 AND RULES 36-2.,8(18)-S
8140 THROUGH 36-2.8(18)-58160,
AND ADQPTION OF A RULE, RLNEW-
ABLE ALTERNATIVE ENERGY SOURCE
GRANTS

NO PUBLIC HEARING CONTEMFPLATED

1. On November 29, 1979, the Department of Natural Resources
and Conservation proposes to repeal Rule 36-2.8(18)-58130, to
amend Rules 36-2.8(18)-58060 through 36-2.8(18)~58120 and Rules
36-2.8(18)~51840 through 36-2.8(18)-58160 pertaining tc alter-
native renewable energy source grants, and to adopt a new rule
providing for the sclicitation of propeosals.

2. The rules as proposed to be amended and the proposed

new rule provide as follows:

36-2,.8(18)-58060

PURPOSE OF RULES

Senate-Biti-86-enacted

by-the-1976-fLegiatature Title 90, Chapter 4, Part 1, MCA, provides

for the funding through the Department for research, development
and demonstration of alternative renewable energy sources. The
purpose of the-xuites-in this sub-chapter is to provide criteria
and guidelines to aid in the implementation of that law.

36-2.8(18)-58070

DEFINITIONS

Unless the context requires

otherwige, as used in the-Aet—and-im the rules in this subchapter:

(1) "Act" means €hepter-Nos-501i7-Montana-Gessien-baws-of
19375-4ataso-referred-to-as-the-LAtternative-Rencwabie-Energy
Seufees—Aet”7—Seetien—84—;49#-ggmseq77—R7€7M:—i944+ Title 90,

Chapter 4, Part 1, MCA.

{2 F——— talrarnative—renewabte-energy-seureecl;-as-defined-in
Seerion-84-74684{1)-of-the-Aek;-meana-a-forn-of-energy-or-mackery
aseh-aa-setar-energy;-wind-energyy-or-methane—frem-setid-wastkes
eapable-af-being-converted-into-formas-of-energy-useful-to-man-
kind;-and-the-technotogy-necessary—to-make-this-converaiony
when-the-seuree-is-—net-enhaustible~in~terma-of-thia-planct-and
when-the~souree-or—the-technelogy-are-nee-in-generat-eomneretal

wses

3% (2)

"pPerson" mecans, as defined in Section 90-4-102(2),

MCA, "a natural person, corporation, partnership, or other bus-

iness entity, association, trust,

20-10/25/79
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scientific institution, or any govermmental unit"; however,
the term will not include religious organizations defined in
37 Att'y Gen. Rep. 165 that are constitutignally ineligible to
receive alternative renewable energy souxce grants.

f4ym——— Ipepartmenti-means-the-Department-of-Naturat-Ressurces
and-conservations

t5%(3) "Application" means a written application to the
Department for funding under the terms of the Act and these rules.

t6+(4) "Research" means an extensive, systematic study to
discover facts or to discover or revise faets-er theories and
whieh-weuld that will bring to a more advanced state the capa-
bilities, understanding, availability, and suitability of a
renewable alternative energy source.

47+ (5) "Develop" er-ideveispment® means a-prejeet-whieh
utiliges £O utilize the basic results er of research or avail-
able knowledge and appiies apply those results or knowledge to
the aetuat-develepment production of hardware or models. The
term also means to establish ineludes—-the-astabiishment-of manu-
facturing facilities to produce renewable alternative energy
systems in Montanay-but-te-dees-net-inelude-the-development-of
a-project-or-facittty-—to-—eemmereialiyv-market-elecerieityy—heat
energyr-or-energy-by-preduets. Manufacturing facilities may
include components or facilities that commercially market elec-
tricity, heat energy, or energy by-products.

48} (6) T"Demonstrate” er-ldemenstrationl-means-an-extensives
systematie-pian-and-follew-through-ke-catablish-that-apeaifie
renewnble-alternative-energy-seurces—are-practieat-and-ean-pe
made-te-work-reliabliy-over-ieng-perieoda-of-times--Fhese-projecta
are~primawily-physicat-modeis-whieh-witi-be-proven: means to
provide operational and performance information to increase the
general knowledge and encourage the use of renewable energy
systems, and to provide definitive data through testing under
actual operational use and conditions for performance and design
criteria and economic assessment. Demonstration projects may
be physical models or educational and training undertakings.

36-2.8(18)-58080 ADMINISTRATIVE POLICIES (1) %t—is-the
ebjeetive-ef-the-Bepartmene-to-eriant-the-funding-program-te-
ward-the-small-scater-individunl;-aingle-unie-dwelling—type-of
appiication---harge~seaies-capital-intenstve-project-applications
witi-be-acceptedy-bue-the-program-emphasis-wili-be-directed-ko-
ward-the-aforementionad-type-pf-appiicationss The Department will
orient the program toward individual inventiveness and small-
scale, decentralized energy production units. These units may
operate independent of, or in conjunction with, existing cen-
tralized systems. Large scale, capital intensive project applica-
tions may be funded, but are generally discouraged.

A2y It-ta-the-opijective-of—the-Peparement-—to-give—fund
ing-preferenca-+e-development-and-demenstration-proiectss The
Department will support projects which best enable the state to
meet the legislative mandate to reduce the reliance on non-
renewable energy sources.
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(3) Et-ig-the—intent-ef-the The Department te-enty will
grant funding enly for applications which-ere—submitted by
persens-wheo-are residents of the-seate~ef Montanay and only for
projects conducted in Montana. “Eenduetedl!-mepns-thpt-the~we—
seareh-and-deyetopment-preject-wiit-he-headquartered-in-Monkana
and-that-ati-development-wiltl-be-buile-dm-Mpnkanar This condi-
tion deoes not prohibit the use of expertise outside the State
of Mentana.

(4) Persons who are employees or contractors of the Depart-
menty or who are members of the Board of Natural Resources and
Conservationy are not eligible for funding under the Act, Rela-
tives Individuals related to such persem persons by consanguin-
ity within the fourth degree or by affinity within the second
degree are likewise not eligible for funding.

(5) Applications to research, developp, or demonstrate geo-
thermal energy sources en-a-smali-secate will be considered for
funding. Rarge-seate;-capitai-intensive-projecta-are-net-eli-—
gible-for-fundings

(6) 6eme Because some types of renewabie-aiternative
alternative renewable energy sources (e.g., solar and wind) are
unable to produce energy on a continuous basis, therefere appli-
cations for studying energy storage devices associated with such
alternative renewable energy sources will be aceepted considered.

(7) As-a-general-rute-mppticatiens Applications for more
than $100,000 wiii-net-be-granted are discouraged. However, the
Department will accept and review applications for more than
$100,000. If the Department determines that such a proposal is
particularly applicable to Montana's energy needs and is tech-
nically outstanding, it may be funded. There is no lower limit
for funding.

(8) The Department will appoint an Alternative FEnergy Ad-
visory Council (AEAC) eensisking-ef-£ive-members-whe-will-make
raegermendations—on-which-appliicaktiena-should-be-funded that
will advise the Department on matters pertaining to program
development and that may make recommendations on funding projects.
The Department mekes shall make the final decision as—te-whieh
appiications-are-funded concerning which projects shall be funded.

(9) Appiientiena-~shati-be Funding will be granted only
for projects that are applicable to Montana's energy needs. If
the technology is not feaaibie-aa-suited suited to the needs
of Montana, the appiiemtien project will not be granted funded.

(L0) The Department may fund all or only paxt a portion
of a prepesmal proposed project. Generatiy-oniy-an-appiieation
which-18 Only that portion of a project directly related to the
research, development, or demonstration of alternative renewable
energy sources will-be-funded is eligible for funding. Fer-ex-
ample;-an-appltication-to-buitd-a-£50;000-setar-home-may-not-be
funded-in-fuil;-but-Aan-appiieation-to-demoangstrakte-new-selar—-tech-
notogy-as—part-ef-a-home-may-be-funded-

36-2,8(18)~58090 APPLICATIONS - GENERAL REQUIREMENTS
{1) Any person may make application for a grant to fund a
prepesal project under the Act and these rules. The applicant

20-10/25/79 MAR Notice No., 36-18
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ghenid shall mermaiiy submit ten copies of the application at
the time of filing to the Energy Pimmming Division of the Depart-
ment, 32 Soputh Ewing, Helena, Montana 59601;-eenatatent-with
theme-wutem, A lesser number of copies may be submitted upon
prior approval of the Department.

(2) There is ne application form adopted by the Department.

127 (3) RAIthough-ner_requimed;—€e To facilitate uniformity
the application should meet the following requirements:

(a) The application should be typed, printed, or other-
wise legibly reproduced on 8 1/2 x 11" paper. Maps, drawings,
charts, or other documents bound in an application should be cut
or folded to 8 1/2 x 11" size. Maps, drawings, or charts may
accompany an application as separate exhibits, but should be cut
or folded to 8 1/2 x 11" size if possible.

{b) Typed or offset material should have a 1" margin on
all sides.

(c) All pages in an application should be consecutively
numbered. Maps, drawings, or charts accompanying the applica-
tion as exhibits should be identified as "Exhibit _ . " and
if comprising more than one sheet should be numbered "sheet
of .

+3¥{at—-vhe-appiieation-shali-state~the-name;-titie;-tele~
phone-number;-and-post-office-nddreas-of-the~peraor-to-whem-com-
runieation-in-regard-te-the-appiication-shouid-be-mades

£y ———-- Phe-appticatisn-shali-eontain-a-statemenkt-agreeing
that-all-materinis-submiteed-by—the-application~te-the-Pepartment
is-aunbject-to-publiic—serutinys

44} (3) The Department will review the application to
determine whether it is in substantial compliance with the Act
and these rules. If the Department determines that the applica-
tion is not in substantial compliance with the Act and these
rules, the application will be considered deficient and the De-
partment will reject the application, notifying the applicant
in writing and listing the application deficiencies. The applica-
tion may be re-submitted after corrections are made.

453 (4) The applicant ahewid shall submit supplemental ma-
terial upen-reequest-or-when-it-becomea-availablie-without-undue
detay-after-an-appiieation-ia-filed-to-update-drawinga-and-in
formation-submitted-with-the-originali-appiieation as requested,
and shall update drawings and information submitted with the
original application without undue delay as needed,

463 (5) 1If an applicant desires to change or add to an applica-
tion other than as required by subsection (4), after it is for-
mally filed, the applicant shall inform the Department in writing
as soon as possible of the change or addition. If the change or
addition will result in a substantial change in the amount of
funding requested or the goals and objectives stated in the orig-
inal application, the Department will consider the change or addi-
tion to constitute a new application.

17} --FThere-is-no-form-adepted-by-the-Deparetment-to-£ill-out
in-making-an-applieations
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36.2,8(18)-58100 APPLICATION CONTENT (1) The Applica-
tion shall state the name, title, telephone number, and post
pffice address of the person with whom communicatien in regard
to_the applicatien should ke made.

(2) The application shall contgin a statement agreeing
all materials submitted by the applicant to the Department will

be made public.
¥i+%35 An application mhatf must fnelunde-a-general-declara-

tory-statement-indieating gstate whether the applicant is seeking
funds for a research, development, or demonstration project.

£33 (4) The appllcataon shati-inctnde-a-decltaration-of-the
kype-af- renewabie*aiternattve—energv—aeurce to-be-studied-{izexy
wind;-setary-wakery-eker} must specify the type of alternative
renewable enerqgy sOurces(s) that will be the focus of the project
(e.g., solar, wind, water, biomass, geothermal, etc).

€33 (5) The application sheuld-eentain-a-review-ef-the-exise-
ing-txtpte-of-the-arei-conducted-by-the-appiicant-in-+the-area-of
tnterest must contain a currvent "state-of-the art" review of
the subject that is to be addressed by the project. T

{4} 76)  Fhe-application-shouid-inclade;-whenever-applieables
a-description-of-the-proposat;-—ineludingr-buk-neot-limited-to-
Where applicable, the proposal must include, but is not limited
to, the following:

(a) A The theoretical basis for the pwepesat project,
including all pertinent maps, diagrams, and photographs’;

(b) The proposed technology including all pertinent
diagrams and phptographs;

(c) The proposed research method%, and the proposed

construction methods if construction is a factor, plus all per-
tenent maps, diagrams, and photographs

(d) Phe A description of the propo:ed facilities and
nceded equipment meede&, including physical dimensions, dia-
grams, and photographs;

(e) The proposed time schedule for nroject development;

(f) A deseriptien discussion of the prepesed-antieipa-
ted expected results, both practical and theoretical;

(q) A-statement-as-te-hew-the-project-ean-advanee-the
atate—of-the-art+ A discussion of how the project will promote
the development of renewable energy within Montana and assist in
meeting future enerqgy needs;

(h) A statement #nmdieamting describing where the project
will be eemstrueted conducted and why-that-parbientar-siee-is
anited-to—the-prepesed-predeet the rationale for selecting that
location;

(i) A ataktement-indieating listing of individuals who
will work on the project, and what-their-varieous-quatifiecatiens
ares their respective roles and qualifications; and

tgF——-—- A-atatement-of-the~rete-of-the-prejeet-in-meeting
future-energy-neadss

fpm———— A-statement-of-how-the-project-witi-pe-£feasible-and
appiieabier
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(1) A-atatement-of-the-projeetla-envirenmental-compati-
bititys;-eapeeinttys A discussion of the environmental effects of
the project that especially deals with:

(1) Pollutants or contaminants produced; and

(ii) An The estimate-of-the estimated net energy yield
of the project.

5% (7) The application shall include an estimated maximum
budget for the state funds requested which-may-not-be-exceededs
which~sheuld that must contain:

{a¥————- Phe-wages-and-splarics-pf-pli-research-perasennel;
alerieali-helpr-erafeamens-etes-{itemizad} s

by ————- A-iisk-of-empioyee-benefitar

feP————— A-timt-of-building-costas

{&F~-——- A-list-of-equipment-costs-{equipmenkt-generatiy-are
permeanent-itemals

feF————- A-itist-of-ndmintstrabive-and-everhead-ecoatas

{FFm———— A-tist-of-ehe-cose-of-suppitea-{supplies-generatly
are~exhaustible-ttems)y

{g3————- A-tist-of-communication-and-travel-ecoatas

(a) An itemized listing of salaries and benefits for all
research perscnnel, clerical help, craftsmen, and others;

(b) A list of all operating expenses that is itemized
by the following categories:

(1) contracted services;

(ii) supplies;

(ii1) communications;

(iv) travel; and

(v) rent;

(c) A 1ist of equipment costs;

(d} Where applicable, a list of administrative and over-

head costs; and

{h¥{e) A list of any other expenses.

(8)7 " Any other funds that will be used to carry out the
proposed project must be listed separate from those being re-
quested from the Department. The budget format in subsection (5)
must be used to itemize such funds.

46¥{9) The application sheuld must contain a eepy list
of all contracted or sub-contracted workrineluding-budge€s;-whe
is-so-de-the-work;-and-what-werk-is-te-be~dene. Each contracted
or sub-contracted item must be described by a budget, the con-
tractor (s), and the work to be done. If this information is not
If-these-ar¥e available at the time of application, they—shai it
must be submitted at the time they-beeeme it becomes available.

36-2.8(18)-58110 UNSOLICITED APPLICATION SUBMITTAL DEAD-
LINES Applications for ungolicited grants shaii must be sub-
mitted from August 1 through October 1. Applications for soli-
cited grants shaii must be submitted at a time specified by the
Department 4n-a-selicitmation-announeement.

36~2.8(18)-58120 APPLICATION EVALUATION (1) Z¥n-gererals
appiieations-witi-be-reviewved-and-avatuated-by-members-of-an-ad-
hee-eommittee-which-wiltl-be-established-by-the-Peparement---Phese
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mempera-wiil-be-quatified-technical-peopte-in-their-respee-
tive-renewable-atternative-energy-£fieida---Fhey-may-er-may-not
be-residents-of-the-EState-ef-Mentanar--Fhe-eyatupkions-wiltli-be
done-on-an-anenymous-—and-confidentint-basta-and-the-resulta-wiis
be-diselosed-to-the-appiicant-upen-requests The Department may
appoint individuals to assist with the reyiew and evaluation of
applications. These individuals shall be gualified technical
people in their respective fields.

(] Phe-Alternative-Energy-Advisery-Counct - (AEAC-witd
meet-ta-disenss-the-reviewa-and-evaluariona-of-eaeh-appiication
and-make-recommendations—te-the-Pepartments The Alternative

and make recommendations to the Department.

(3) Bue-~te-the Because only a finite amount of funds is
available during each evaluation and grant period, applications
received for consideration at-that-time in each period will be
compared for relative merit as well as individual merit. The
Department will +khen-deeide-whieh-applicationa-te~funds fund
those applications showing the highest relative merit consistent
with the availability of funds,

36-2.8(18)-58140 CONDITIONS UNDER WHICH GRANTS MA¥-BE-HGEB
ANB-O6FHER-CONDIPIONS WILL. BE AWARDED AND USED (1) Applieants
ahatt If an applicant's proposal is accepted, the applicant may
enter into a contract grant agreement with the Department under
such terms and conditions the Department considers appropriate.
if Anytime the recipient feels that changes in the contract are
necessary at-aeme-later-dater-then-these, the proposed changes
sha*} may be negotiated with the Department. TIf a satisfactory
agreement cannot be reached, the contract and the funding may be
terminated by the Department with the consent of the recipient.
The duration of a project may be extended if the Department
determines that the grant recipient has made a diligent effort
to complete the project and that additional time is required to
adequately accomplish the funded scope of work.

(2) Grant-reetpients Each grant recipient shall submit
periodic progress reports as specified by the Departments and
shall submit a final reperts report to the Department within
three-43} 3 months following the yeariy-grant-peried completion
of the contract period.

£3F——-—= Grant-recipients-shaii-submik-an-itemized-liskt-of-en-
penses-with-eaceh-menthiy-or-quarteriy-bitlinga-for-payments

44} (3) Grant recipients shall make oral or written pre-
sentations of progress if requested to do so by the Department.

453 (4) Funds granted under the terms of the Act and these
rules may be used only for the purposes eutiined-and described
in the appiicatien-and-approved-by-the-~Bepartments contract.
and-detatted Detailed records shail must be kept by the recipient
for all expenditures. Sinee-the-propesai-budgets-are-inte+ally
estimated;-some-wransfers—up-to-25%-ameng-the-budget-eategories
enpenditures-witli-be-atioweds Because the initial project
budgets are estimates, transfers of up to 25% of any
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budget category will be allowed to another budget category.
Such transfers will be based upon the budget contained in the

grant contract.

16+ (5) The grant recipient shall maintain-an-acesunting
system-which-adequately-acesunts adequately account for expendi-
tures in a manner acceptable to the Department. Reeords;-expen-
ditures;-bookkeepings-ete-—for-funded-projeets All records,
reports, and other documents that relate to the project and that
are required by the department to be maintained by the grant re-
cipient are subject to audit by the Office of the Legislative
Auditor and the Department.

47} (6) Arrangements shall be made to assist, guide, and in-
form the Department during em-site on-site investigations. The
Department wiil may made such investigations at its discretion.

36-2.8(18)-58150 PAYMENT OF GRANTS (1) Upon approval of
an application by the Department, funds will be set aside for that
particular project.

(2) Payments-shati-be-made-on-a-menthiy-or—guareeriy-basis
againskt-the-balance-of-n-given-appticationis-fundsy-upon-a-~re-
quest-for-payment-by-the-veeipients Requests for payment shall
not be submitted more often than once a month.

(3) Payments will be made only on a valid project related
expenditures;-and-any-batanee-oaf-payment-made-at-the-end-of-the
ene-yearig—funding-pertod-shaii-be-returned-to-the-Bepartment:
Any balance of a grant which remains unused at the conclusion of
the contract period shall revert to the Department.

36-2.8(18)-58160 PROJECT ADMINISTRATION (1) The results
of all research, development, or demonstration projects shall
be made public reeord. n

(2) Persons receiving demonstration funds may be required
to make their projects open to the public during reasonable
hours for a period of time specified by-the-Bepartmert in the
grant contract.

(3) The Department may inspect and monitor all projects
en~a-regutar-basis for a period of up to 5 vears after comple-
tion of the project.

(4) The applicant may be required in the grant contract
to maintain his funded project during the monitoring period.

RULE 1 SOLICITED PROPOSALS ~- CRITERIA FOR GRANTS --
PROCEDURE (1) The Department may at any time solicit specific
proposals to initiate projects that are needed to meet program
goals and objectives and may fund the solicited proposals at any
time during the year.

(2) The Department may solicit proposals by the following
methods:

(a) The Department may issue a request for a proposal
(RFP). The RFP will describe the objective(s) of the proiject,
the maximum funding that is available, and the deadline for sub-
mittal., The RFP's will be advertised and sent to selected groups
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or individuals that the Department considers to have the nccessary
credentials and experience to sug¢cessfully carry out the project;
or

(k) The Départment may issue a single-spurce agreement with
an individual or group to accomplish a specific objective for a
specified grant amount.

(3} To be eligible for grant consideration, applicants
must:

(a) submit priced proposals responsive to the objectives
or effort cited in the solicitation;

(b). submit the proposal by the specific due date: and

(c) submit a solicited proposal meeting the requirements
of 36-2.8(18)-58090 and 36-2.8(18)-58100.

(4) Funding will be granted to solicited proposals using
the following criteria:

(a} The Department will fund a solicited proposal only if
the proposal has a sufficiently high probability, in the judg-
ment of the Department, of meeting the program goals and objec-
tives to justify the cost;

(b) The Department will fund only the proposal that the
Department rates highest in terms of the probability of meeting
the program goals and objectives and of cost, unless the Depart-
ment. determines that the funding of additional proposals is
desirable or necessary to best meet program goals and objectives
and the cost of the additional programs is justified; and

(c) All grant awards will be made only up to the amount
of funds available.

(3) The intent of the proposed repeal, amendments, and
adoption is to better enable the Department to carry out the leg-
islative purpose of the alternative renewable energy source grant
program and to amend the rules as required by SB 401, Chapt. 624,
Laws of 1979, which allows issuance of alternative renewable
energy source grants for commercial projects.

Proposed changes without substantive effect include changes
in punctuation, grammer, and sentence structure to remove re-
dundancies and to clarify meanings, the update of statutory re-
ferences by the substitution of the appropriate MCA reference,

a limited rearrangement of paragraphs between rules, and the
elimination of some definitions in Rule 36-2.8(18)-88070 and

the criteria contained in Rule 36-2.8(18)-88130(1), (2), (4),
and (5) that "unnecessarily repeat statutory language." Section
2-4-305(2), MCA.

A number of substantive changes have been proposed. A pro-
posed amendment to Rule 36~2.8(18)-88070(3), which contains the
definition of "person" found in Section 90-4-102(2), MCA, notes
that the Attorney General in 37 Att'y Gen. Rep. 165 has opined
that certain religious organizations are constitutionally in-
eligible to receive alternative renewable energy source grants.
Rules 36-2.8(18)-58070(7) and S8080(5) are proposed to be amended,

and Rule 36-2.8(18)-58130(3) is proposed to be eliminated, to
conform with the requirements of SB 401, Chap. 624, Laws of 1979.
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Rule 36-2.8(18)-58080(8), which establishes the Alternative

Energy Advisory Council (AEAC), is proposed to be amended to re-
flect the present use of the AEAC. Changes in application evalua-
tion, Rule 36-2.8(18)-58120, are proposed te eliminate evaluations
by an ad hoc committee and in its place allow the department to
appoint qualified technjical people to assist in the review and
evaluation. This change would provide for a more flexible and
complete review process while being less cumbersome. Other pro-
posed changes are in the budget required to be submitted with an
application and in the record keeping required of budget recip-
ients that would provide for improved accountability for grant
funds in light of the Department's experience. These proposed
changes are to Rules 36-2.8(18)-58100 and -58140. Proposed amend-
ments to Rule 36-2.8(18)-S8140(1) and (2) would provide criteria
for grant extensions and would require a final report after the
completion of the project rather than yearly reports, respective-
ly.

A new rule 1s proposed to provide a procedure and evaluation
criteria for solicited proposals for the purpose of providing
greater flexibility in awarding grants and to enable the depart-
ment to meet specific program goals and objectives.

(4) 1Interested parties may submit their data, views, or
arguments concerning the proposed repeal, amendments, and adop~
tion in writing to the Bureau Chief, Conservation and Renewable
Resources Bureau, Department of Natural Resources and Conserva-
tion, 32 South Ewing, Helena, Montana 59601, no later than
November 23, 1979.

5. 1If a person who is directly affected by the proposed
repeal amendments, and adoption wishes to express his data,
views, and arguments orally or in writing at a public hearing,
he must make written request for a hearing and submit this request
along with ary written comments he has to the Bureau Chief, Con-
servation and Renewable Resources Bureau.

6. If tlr aagency receives requests for a public hearing on
the proposed repoal, amendments, and adoption from 25 or more
persons who will bLe directly affected by the proposed rule changes,
from the Administrative Code Committee of the legislature, or
from an association having not less than 25 members who will be
directly affected, a public hearing will be held at a later date.
Notice of the hearing will be published in the Montana Administra-
tive Register.

7. The authority of theDepartment to rake the proposed rule
changes is based on Section 90-4-104, MCA. The following are
the statutes implemented by the substantive rule changes: the
proposed amendment to the definition of "person™ in Rule 36~2.8
(18)-58070(3) implements Section 90-4-102, MCA; the proposed
amendments to Rules 36-2,8(18)-858070(7) and -58080(5) and the
proposed elimination of Rule 36-2.8(18)-58130(3) implement Sec-
tion 90-4-101, MCA, as amended by SB 401, Chap. 624, Laws of 1979;
the proposed amendment of Rule 36-2.8(18)-S8080(8), which affects
the AFAC, and of Rule 36-2.8(18)-$8120, which affects application
evaluation, implements Section 90-4-104, MCA; proposed amendments
in budget and record keeping requirements in Rules 36-2.8(18)-
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58100 and -$8140 implement Sec¢tipns 90-4-104 and 90-4-105, MCA;
the propogsed amendments to Rule 36-2,8(18)-58140, ¢oncexning
grant extensions and final repexts implement Sectipn 20-4-104
and 90-4-106, MCA; and, the proposed adoption of a new rule con-
cerning solicited propeosals implements Sections 20-4-101 and
90-4-104 through 106, MCA.

Ted | Fore

Ted J./Dohey, Director
Departhment of Natural Resources
and Conservation

32 Sputh Ewing

Helepa, MT 5 1

e

By:
Rilchard T. Mungég} Deputy Director
Certified to the Secretary of State /Z%/Zé,/’ , 1979,
7 [4
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF LANDSCAPE ARCHITECTS

NOTICE OF PROPOSED AMENDMENTS
OF ARM 40-3.48(6)-S4840
APPLICATIONS; ARM 40-~3.48(6)-
54850 (1) (b) and (2) GRANT

IN THE MATTER of the Proposed )

Amendments of ARM 40-3.48(6)- )

54840 concerning applications; )

ARM 40~3.48(6)-84850 subsections)

(1) (b) and (2) concerning seals ) AMD ISSUE LICENSES; ARM 40-
and issuing licenscs; ARM 40- ) 3.48(6)~54860 (1), (5), (7)
3.48(6)~54860 subsections (1), ) EXAMINATIONS; ARM 40-3.48(6)~
(5) and (7) concerning examina- ) 54830 RECIPROCITY; AND

tions; ARM 40-3.48(6)~54880 ) PROPOSED REBEAL OF ARM 40-
concerning reciprocity; and ) 3.48(6)-548040 STANDARDS FOR
Proposed repeal of ARM 40-3.48 ) REGISTRATION - QUALIFICATIONS
(6)-548040 concerning standards )

for registration } NO PUBLIC HEARING CONTEMPLATLED

TO: All Interested Persons:

1. On November 24, 1979, the Board of Landscape Architects
proposes to amend ARM 40-3,48(6)-S4840 concerning applications;
ARM 40-3.48(6)-S4850 subsections (1) (b) and (2) concerning
seals and issuance of licenses; ARM 40-3.48(6)-54860 Subsections
(1), (5) and (7) concerning examinations; ARM 40-3.48(6)-S4880
concerning reciprocity and proposes to repeal ARM 40-3.48(6)~
548040 concerning standards and qualifications for registration.

2. The proposed amendment to 40-3.48(6)-S4840 amends
subsection (1), deletes subsection (1) (a) in its entirety;

amends subsection (2), (2) (a), deletes subsection (3) and (3)
(a) in their entirety; amends subsection (4); amends subsection
(6) and (6) (a) and will read as follows: (new matter under-

lined, deleted matter interlined)
"40~3.48(6)-54840 APPLICATIONS (1) Registration:
Applications received by the board shall be examined
for conformity with the rules and-reguiatiens govern-
ing applications as established by the board.
Applications accompanied by proper fees and in the
form prescribed shall be entered in the records of
the board. Applications not accompanied by proper fees
or not conforming entirely to the rules and-reguiations
shall be returned to the applicant, with instructions
as to the correction thereof;.er-heitd-~in-abeyance-untii
in-preper-form-as-prescribed-by-the-board:

t2} (Deleted in its entirety, located at page 40-220.12

and 40-22013 Administrative Rules of Montana)

(2) Form of Application: All applications for regis-
tration shall be made on printed forms provided by the
Board. Applications made otherwise will not be accepted.
Applications must be clearly typewritten black or hand-
printed, suitable for photostatic copy, and all questions
must be answered. Am-mapplicatien-net-preperiy-made-out;
ar-not-accompanied-by-the-required-fee-witl-be-retnrned-
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with-a-statement-of-the-veasons-for-returns

(a) The application shall be accompanied by an unmounted,
recognizable, recent photograph of the applicanty-with
date-taken-or-photoengraving-of-same-(size 2 x 2 1/2
overall with face not less than 3/4 inches wide).

(b)ta¥ Applications shall be subscribed and sworn to
before a Notary Public-er-other-persen-guatified-te-
admintstev-aaths.

th¥(c) -......

£3¥- (is deleted in its entirety)

{3¥$ar ( is deleted in its entirety, both (3) and (3)
(a) are located at page 40-220.13 Administrative Rules
of Montana)

(4) Disposal of Applications: When the board, after
due consideration of an-appiiecmtien-applicant and of
information pertaining thereto, is satisfied that the
applicant is eligible for registration, the applicant
will be voted registration by Board majority. The
applicant will be notified of the action by the board.

{5 I

(6)fta) {(deleted in its entirety and is located at page
40-220.14 Administrative Rules of Montana)"

The above rule implements section 37-66-304 MCA.

3. The proposed amendment of ARM 40-3.,48(6)~54850 changes
the catch phrase, amends subsection (1) (a), deletes in its
entirety (1) (b), amends subsection (2) and will read as follows:
{(new matter underlined, deleted matter interlined)

"40-3.48(6)-54850 GRARY SEALS AND ISSUE LICENSES

(1).-...
(a) Seals or rubber stamps of the seal for Landscape

Architects must be purchased throughthe board. Seals

of two different sizes are authorized; pocket-seaty

the-size-cemmercintiy-destgnated-as-a 1 ~-5/8 inch seal;

or a desk-seal;-commercially-desiegnated-as-a-2 inch

seal. The seal or rubber stamp will bear the registrant's

name, registration number, and the legend "Registered

Licensed Landscape Architect", as prescribed by the

board. Every registered Landscape Architect shall have

a seal in design authorized by the boardy. beamring-the

name-of-the-registranty-his-registration—number;-and

the-tegend-LREGISPERED-RANBSEAPE-AREHEFPEEP-2 This seal

or rubber stamp with the registrant's counter signature

shall appear on the title page of specifications and on

every sheet of the working drawings when filed with
public authorities. 1In case of a partnership, only one
of the registered principal partners shall be required

to seal or stamp documents.
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tb¥ (is deleted in its entirety and is located at page

40-220.14 Administrative Rules of Montana)

(2) Certificate of Registration: A certificate of

registration will be issued by the Board after approval

of an application and-verificatien-of-the-applicantis
usuat-writtten-signature,. The certificate shall be signed
by the President-Chairman and the Secretary and shall
bear the registration number of the registrant.
Applicants approved for registration as Landscape

Architects shall receive one certificate of registration

authorizing the practice of Landscape Architecture.”

The above rule implements section 37-66-303 MCA.

4. The proposed amendment of ARM 40-3.48(6)-S4860 amends
subsection (1), (5) and deletes subsection (7) in its entirety
and will read as follows:

"40-3.48(6)-54860 EXAMINATIONS (1) After July 1,-19%6-

1979, registration as a Landscape Architect will be by

Uniform National Examination,-as-designated-beitow---

or-otherwise-exempt-or-designated-by-the~bonrd. -The-

cost-of-futi-examination-shati-be-one-hundred-or-twenty
deitars-for-each-sectiont The fifty-detiar-application
fee shall not be included in the examination fees.

{5) The examination required of applicants shall be
part-written-and-part-orat as established and administered
by CLARB {(Council of Landscape Architects Registration
Boards). A minimum passing grade in each subject shall
be sevemty-£five-pereent-{75%) of a possible ene
hundred-percent-4100%> before registration will be issued.

€7 ( is deleted in its entirety and is located at
page 40-220.15 and 40-220.16 of the Administrative
Rules of Montana)"

The above rule implements section 37-66-305 MCA.
5. The proposed amendment of 40-3.48(6)-54880 will read
as follows: (new matter underlined, deleted matter interlined)
"40-~3.48(6)-54880 RECIPROCITY (1) Registration-by
Endorsement+ The board may, without written examination,
upon application therefore and payment of proper fee,
issue a certificate of registration as a Landscape
Architect to any person who submits evidence that he
holds a certificate of Qualification or Registration
issued to him by proper authority of the Council of
Landscape Architecture Registration Boards, or-of-any
State-or-ferritory-or-Fossession-of-the-bnited-States,
or-of-any-country-provided-that-the-appiicantla-gquatifica~
tions-mest—the-veguirements-of-the-act-and~of-the-rutes
estabiished-by-the-board. Such applicants shall, as part
of their application, complete and send to the board the
standard application form.
(a) When application for registration by endersement—
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reciprocity is made, the Montana Board shall secure-

from-the-examining-board-by-which-the-certificate-of

registration-invotved-was—-tasued;-comptete-—tnformatron—
as-to-the-basts-for-the-issuance-of-said-cvertificater
providedi-howevers-that-tf-the-appitcants-presents-
evidence-of-a~certifiecate- review the certificate of
qualification or registration issued by the Council

of Landscape Architecture Registration Boards bearing

thereon as an endorsement of his gualification for

registration in Montana.-proper-authorxzation-by-the-~
autheorized-offictai-of-the-state-in-which-tha-hoider
of-the-certificate-ia-a-resident;-such-ineguiry-may-be
ommitteds

(b) The board will, upon application for reciprocal
registration by one of its registrants, eertify attest

to his gualifications.

42+ (is deleted in 1ts entirety and is located at page

40-220.17 Administrative Rules of Montana)

The above rules implements section 37-66-306 MCA.

6. The proposed repeal of ARM 40-3.48(6)-S48040 STANDARDS
FOR REGISTRATION - QUALIFICATIONS deletes the rule and accompany-
ing table of equivalents in their entirety and is presently
located at pages 40-220.18 through 40-220.22 Administrative
Rules of Montana.

7. The Board is proposing the amendments and repeal to
bring their rules in compliance with changes made in the 1979
Legislative Session, Chapter 325, 1979 Session Laws.

8. Interested parties may submit their data, views or
arguments concerning the proposed amendments and repeal in
writing to the Board of landscape Architects, Lalonde Building,
Helena, Montana, no later than November 22, 1979.

9. Tf a person who is directly affected by the proposed
amendments or repeal wishes to express his data, views or argu-
ments orally or in writing at a public hearing, he must make
written request for a hearing and submit this reguest along with
any written comments he has to the Board of Landscape Architects
Lalonde Building, Helena, Montana 59601, no later than November
22, 1979.

10. If the Board receives requests for a public hearing
on the proposed amendments and repeal from 10% or 25 or more of
those persons directly affected by the proposed amendments or
repeal or the Administrative Code Committee of the Legislature,
a hearing will be held at a later date. Notice of hearing will
be published in the Montana Administrative Register.

11. The authority of the Board to make the proposed amend-
ments and repeal is based on section 37-66-202 MCA. The im-
plementing sections are listed after each proposed change.

BOARD OF LANDSCAPE ARCHITECTS
GEORGE MATZ, CHATRMAN
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BY:
ED CARNEY, DIRECTORL
DEDPARTMENT OF PROFESSIONAL
AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, October 16, 1979.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSTING
BEFORE THE BOARD OF REALTY REGULATION

IN THE MATTER of the Proposed ) NOTICE OF PROPOSED AMENDMENT
Amendments of ARM 40-3.98(6)- ) OF ARM 40-3.98(6)-598040 (1)
598040 subsection (1) concerning) RENEWAL -~ INACTIVE LIST -
inactive salesmen and ARM 40- ) REGISTER AND ARM 40-3.93(6)-
3.98(6)~598085 subsection (2) (c¢)) 598085 (2) (¢c) SUSPENSION OR
concerning basis for suspension ) REVOCATION - VIOLATIOW OF
or revocation of licenses. ) RULES - UNWORTHINESS OR
INCOMPETENCY

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons:

l. On November 24, 1979, the Board of Realty Regulation
proposes to amend ARM 40-3.98(6)-598040 subsection (1) concer-
ning inactive salesmen and ARM 40-3.98(6)-S98085 (2) (c¢) con-
cerning basis for suspension or revocation of licenses.

2. The amendment to ARM 40-3.98(6)-598040 amends subsec~
tion (1) and adds a new subsection (4) and will read as
follows: (new matter underlined, deleted matter interlined)

"40~3.98(6)-598040 RENEWAL - INACTIVE LIST - REGISTER

(1) A salesman who is unemployed at the time of re-

newal must renew his license on an inactive basis by

fiiing-a-renewai-appticationy-paying-the-reguiar-fee

and-compiying-with-the-bonding~requirement-of-section
66-19337-RsEsMT-194F;-as-amended-—-Fhe-titcense—must—be
forwarded-to~the—Montana-Board-of-Real-Estate-offica-
and-cancetied;-and-the-renewat-appiication-must-show-

Linactive-gt-prasentli-instesad-of-the-stgnature—of~trhe-

empioving-broker---Po-agatn-become~activer;-the~satesman-

must-fite—m-change-ef-address-applicatton-and-pay—-the
current-fee-to—transfer-his-ticense-to-a-ticensed-
brokers :

(a) pay the required fee in accordance with section

37-51-311 (2) MCA;

(b) forward the license to Board office for
cancellation of active license; and

{c) indicate on renewal application "inactive at
present" instead of signature of employing broker.

[ .

(4) For an inactive real estate licensee to again
become active:

{(a) 1f he has not paid the current year real estate
license fee he must pay the required Ieé in accordance
with section 37-51-31T (5), (7), (%) MCA according to

class of license;
(b)_comply with bonding requirements of section 37-

51-304 MCA; and
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(c) file a change of address application and pay the

required fee in accordance with section 37-51-311 (1)

(i) MCA, to transfer the license to a resident

Montana Broker."

3. The Board is proposing the change to bring the rule
in compliance with the statutes as amended by the last Legisla-
ture.

4. The proposed amendment to ARM 40~3.98(6)-598085 amends
subsection (2) (c¢) and will read as follows: (new matter under=
lined, deleted matter interlined)

" 40-3.98(6)-S98085 SUSPLNSION OR REVOCATION - VIQLATION

OF RULES - UNWORTHINESS OR INCOMPETENCY [0 N

(2)....(c) The licensee or agency in advertising shall

be especially careful to present a true picture and

shall not advertise without disclesing his namesr and

identity as a real estate licensee. Such disclosure

shall be required whenever the licensee or agency

negotiates or attempts to negotiate the listing, sale,

purchase or exchange of real property as described in
sectlon 37=51-102(2) MCA, which belongs to the llcensee,
the agency or belonging to a third party. .......

5. The Board is proposing the amendment to eliminate
confusion regarding licensee obligation to identify himself in
real estate advertisement. This amendment merely clarifies
the licensee's obligation in that respect.

6. Interested parties may submit their data, views or
arguments concerning the proposed amendments in writing to the
Roard of Realty Regulation, Lalonde Building, Helena, Montana
59601, no later than November 22, 1979.

7. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to the Board of Realty Regqulation, Lalonde
Building, Helena, Montana 59601 no later than November 22, 1979.

8. If the Board receilves requests for a public hearing
on the proposed amendments from 10% or 25 or more of those
persons directly affected by the proposed amendments or the
Administrative Code Committee of the Legislature, a hearing will
be held at a later date, Notice of hearing will be published
in the Montana Administrative Register.

9. The authority of the Board to make the proposed amend-
ments is based on section 37-51~203 MCA. The implementing
sections are 37-51-302 and 37-51~321 MCA respectively.

BOARD OF REALTY REGULATION
DEXTER DELANEY, PRESIDENT

DFPARTMENT OF PROFES NAL
AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, October 16, 1979.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE REPEAL ) NOTICE OF PROPOSED REPEAL OF
OF RULE 42-2,12(6)-812095 ) RULE 42-2.12(6)-512095 APPEAL
concerning appeal of depart- ) FROM DEPARTMENTAL DECISION
ment decisions in certain )

liquor license matters., } NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 3, 1979, the Department of Revenue proposes
to repeal rule 42~2.12(6)-512095 concerning appeal of department
decisions in certain liquor license matters.

2. Rule 42-2,12(6)-512095 is on page 42-108.26 of the Ad-
ministrative Rules of Montana,

3. The department proposes to repeal this rule for the
following reason:

Rule 42-2.12(6)-512095 is redundant with 16-4-411, MCA, and
is not needed.

4, Interested persons may submit their data, views, or
arguments concerning the proposed repeal in writing no later than
November 25, 1979, to:

Laurence Weinberg
Legal Division
Department of Revenue
Mitchell Building
Helena, Mt. 59601

5. If a person who is directly affected by the proposed re-
peal of rule 42-2,12(6)-512095 wishes to express his data, views,
and arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit that request along
with any written comments he has to Laurence Weinberg at the
address given in paragraph 4 above no later than November 25,
1979.

6. If the department receives requests for a public hearing
on the proposed repeal from either 10% or 25, whichever is less,
of the persons directly affected; from the Revenue Oversight
Committee of the legislature; from a governmental subdivision or
agency; or from an association having not less than 25 members
who are directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register. Ten percent of those persons directly a¥fected
has been estimated to be greater than 25 based on the number of
holders of various ligquor licenses.

7. Authority of the department to make the proposed repeal
is given by 16-1-303, MCA. The proposals implement 2-4-305, MCA,
and Chapter 600, Laws of 1979.

MARY
pepartment of Revenue
Certified to the Secretary of State lo—is— 79
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA
IN THE MATTER OF THE REPEAL

OF RULES 42-2.14(6)-514080
and 42-2.14(6)-514100,

) NOTICE OF PROPOSED REPEAL OF
) RULES 42-2.14(6)-514080,

) 42-2.14(6)-814100, 42~2.14(10)
concerning strip coal mines ) -514180, 42-2.14(10)S14210,
license tax; 42-2.14(10) ) and 42-2.14(10)-sl4240,
-814180, concerning certain ) concerning the miscellaneous
penalties; 42-2.14(10)} ) tax division.

-514210, concerning certain )

initial inventories of }

tobacco products; and )

42-2.14(10)~-S14240, concerning)

certain filing procedures.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 3, 1979, the Department of Revenue proposes
to repeal rules 42-2.14(6)-S14080, 42-2,14(6)-514100, 42-2.14(10)
-514180, 42~2.14(10)-514210, and 42-2,14(10)-514240, concerning
the miscellaneous tax division,

2. Rules 42-2,14(6)-514080 and 42-2.14(6}-514100 are on
pages 42-116 and 42-117 of the Administrative Rules of Montana,
Rule 42-2.14(10)-S514180 is on page 42-119, and rules 42-2.14(10)-
514210 and 42-2.14(10)~-S14240 are on page 42-120 of the Adminis-
trative Rules of Montana.

3. The department proposes to repeal these rules for the
fellowing reasons:

Rules 42-2,14(6)-5S14080 and 42-2.14(6)-814100 arc based on
Chapter 155, Laws of 1921, as amended. These statutes have since
been repealed (Chapter 525, Laws of 1975), and consequently the
rules must be repealed.

Rule 42-2,14(10)-514180 relates to penalties in connection
with the sale of tobacco products other than cigarettes and is
redundant with 16-11-204 and 16-11-205, MCA.

Rules 42-2,14(10)-514210 and 42-2,14(10)514240 were temporary
rules and are no longer needed.

4. 1Interested persons may submit their data, views, or
arguments concerning the proposed repeals in writing no later than
November 25, 1979, to:

Laurence Weinberg
Legal Division
Department of Revenue
Mitchell Building
Helena, Mt. 59601

5. If a person who is directly affected by the proposed re-
peal of rules 42-2,14(6)-S14080, 42-2.14(6)-514100, 42-2.14(10) -
514180, 42-2.14(10)-514210, and 42-2.14(10)-814240 wishes to
express his data, views, and arguments orally or in writing at a
public hearing, he must make written request for a hearing and

MAR NOTICE NO. 42-2-142 20~10/25/79



-1282~

submit that request along with any written comments he has to
Laurence Weinberg at the address given in paragraph 4 above no
later than November 25, 1979.

6. If the department receives requests for-a public hearing
on the proposed repeals from either 10% or 25, whichever is less,
of the persons directly affected; from the Revenue Oversight
Committee of the legislature; from a governmental subdivision or
agency; or from an association having not less than 25 members who
are directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register. Ten percent of those persons directly affected
has been estimated to be greater than 25 based on the number of
persons subjected to the tobacco licensing laws.

7. Authority of the department to make the proposed repeals
is given by 15-1-201 and 16-11-103, MCA. The proposals implement

2—4—305, MCA, and Chapter 600, Laws of 1979.

Qhe iy )
MARY LA\EBA , Director
Department &6f Revenue

Certified to the Secretary of State 10-16-79
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

NOTICE OF PROPOSED AMENDMENT
OF CERTAIN RULES relating to
the Montana inheritance and
estate tax.

IN THE MATTER OF THE
general revision of rules
relating to inheritance
and estate tax

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 3, 1979, the Department of Revenue proposes
to revise certain rules relating to the Montana inheritance and
estate tax to reflect changes made by the 1979 Legislature and to
eliminate some inconsistencies and redundant material pursuant to
the rule recodification project.

2, The rules as proposed to be amended provide as follows:

42-2.10(1)~51040 TRANSFERS OF JOINT INTEREST PROPERTY (1)
Whenever a government bond of the United States is Inscribed in
co-ownership form or any other property is held in joint tenancy
by two or more persons and 15 payable to the survivor+s} of them
upon the death of one of them, the right of the survivor4s} to the
immediate possession or ownership of the interest of the decedent

is a taxable transfer. ¥For inheritance tax purposes, the decedent's

interest is treated as though it passed to the surviving joint
interest holders by will.

+33-~Fhe-Fax

tar-~-Where-the-decedent-dies-before-Jduty-1+~1937;-0r-where
the-surviving-jeint-temankt-ig-the-decedentls-spouse;-the-tan-is
upen—-the-transfer-eof-the-decedentls-interest;-one-haltf-or-ether
preoper-fractiony-as-evidenced-by-the-written-instrument-ereating
the-samer-as-though-the-property-had-belonged-to-the-decedent-and
had-been-begueathed-eor-devised-to-the-surviver-by-witis

{by--Where-the-decedent-dies-on-ar-after-duity-1,-1977;-and
the-aurviving-jeint-tenant-is-net-the-decedentts-speuse;-the-£futi
value-ef-the-property-net-originatiy-beionging-te-the-surviver-is
taxables

{e}-—Where-there-is-more—than-one-surviving-jeint-tenant-and
where-the-decedent-diea-before-duly-1;~1977;-the-transfer-of
decedentla-interest-to-each-surviving-jeint~-tenant-is-taxabters
Whera-the-decedent-dies-en-er-afeer-Juty-1;-19777-the-decedentls
interest-passing-te-the-decedentls-speuse—-and-to-each-of-the-ether
jeint-—tenants-ig-taxabler--In-addition;—the-entire-share-of-each
of-the-nen-spousal-survivers-{net-just—that-interest-which-passed
at-death}-ia-taxable-te-the-extent-it-originatiy-betonged-to-the
decedentr——Phe-fuii-vatue-ef-erhe-nen~-spousat-surviverlis—share-in
the-3eint-ineeraesk-properky-after-the-deecedentls-death-wouid-be
taxable-if-it-originatiy-belonged-teo-the-deecedents

43} (2) (a) Bxeeption In-all-eof-the-above-situatiens-the
The inheritance tax shai} does not apply to the transfer by right
of survivorship of any property which can be shown to have origin-
ally belonged to the survivor and never to have belonged to the
decedent prior to the creation of the joint interest. For this
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exception to apply, the survivor<4s}y must show that the decedent
had no interest, equitable or legal, in the property immediately
prior to the creation of the joint interest. This exception does
not apply where the interest passes to a survivor and the property
had originally belonged to a different survivor. It applies only
where the interest passing originally belonged to the specific
survivor claiming the exception,

(b) The treatment of joint interest property is subject to
the provisions of 72-16-301(3).

f4y-~How-Jdoint-Interestas-are-Faxed

{a)--Where-the-deeecdent-di+es-prior-to-Jduty-7;-1977r-0r-where
the-surviving~jeint-tenant-is-the-decedent! s-speusey-and-where-the
joint-interest-in-preperty-was—ereated-either-within-three—-4{3}%
years-before-pls-daath-or-in-sueh-a-manner-se-ag-to-take-effeet-at
or-after-the-death-of-A;-itf-A-was-the-sple-contr¥ibutor-er-owner-of
the-jointty-held-property-immediately-prior-to—the-ereation-ef-the
jeint-tenaneyy-sueh-property-may-be-eempteteiy-taxable;-i-ery-the
decedentis-interese-that-passcd-te-the-surviver{s)-is—taxable-to
the-surviver{at-under-Section-91-44065-and—the-surviver{sy—interase
is-paxable-ko-the-surviver{s}-under-Seckien-51-4462-ag-eithar-a
gife-in-contempiation-of-death-{untess—the-three-year-presumptien
ts-rebuttedy-or-az-a-gift-to-take-cffeet-at-or-afrer-death-

Undar-the-above-eireumstances;-+f-A-shouid-be-predececased-lby
the-ether-holding-joint-intereats;-A-sheunltd-nee—have-to-pay
inheritanee-tax-if-he-shews-that-he-was-the-asete-contributor-or
owner-of-the-property-immediately-prior-to-the-ereation-of-the
joine-tenaney-or-inkerests

tb}-—-Where-the-decedent-dtes-prior-to-Juitv-1;-1973;-or-where
the-surviving-jeine-tenant-is-the-decedentls-spouses~-a-joint
tenancy-ereated-meve-than-threa-{3y-years-prior-te-the-death-of
the-decedent-~wilti-resutb-in-onty—the-decedentla-interest-pasaing
to-the-surviver{s)-beinmg-taxable-—under-Seetion-91-4485b7-even-+£
the-decedent-was—the-sele-owner-of-the-property-prior—-to-the
ereation-of-the-joint-tenaneys

te}--HWhere-the-decedent-dies-en-or-after—-Julty-17-193%77-and—the
suErviving~jeimu-tenant—ig-net-the-decedentls-—gspouse;-the-£ull
value-of-the-property-originally-belonging-te-the-decedent-+3s
taxable-even-if-the-joine-interese~was-ereated-more-than-three—
{3}yearg-prior-to-decedentls-death~

(3) Except as provided in subsection (2), when the decedent
died prior to July 1, 1977, the transfer of joint interest property
is taxaple as provided in this subsection. The ilnheritance tax 1s
Based upon the value of the fraction of the decedent's interest
passing to each surviving holder of the joint Interest.

(4] Except as provided in subsection (2), when the decedent
died on or after July 1, 1977, and prior to July 1, 1979, the
transfer of joint interest property 1s taxable as provided in
fhis subsectlion. When a surviving joint interest holder is also
the spouse of the decedent, the inheritance tax is based upon the
value of the fraction of the decedent's interest passing to the
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surviving spouse. When a surviving joint interest holder is not
the spouse of the decedent, the inheritance tax is based upon
the full value of the decedent's interest and is not reduced in
proportion to the fraction received by the survivor.

(5) Except as provided in subsection (2), when the decedent
dies on or after July 1, 1979, the transfer of joint interest
property is taxable as provided in this subsection. When a
surviving joint interest holder is either the spouse or an issue
of the decedent, the inheritance tax is based upon the value of
the fraction of the decedent's interest passing to the surviving
spouse or issue. When the surviving joint interest holder is not
the spouse or an issue of the decedent, the inheritance tax is
based upon the full value of the decedent's interest and is not
reduced in proportion to the fraction received by the survivor.

42-2.10(2)-510000 ESTATE TAX (1) The estate tax provided by
this-seetien 72-16-904, MCA, is equal to the federal estate tax
credit allowed for state death taxes, less the net Montana inheritance
tax paid. The estate tax, when applicable, applies to both re-
sidents and non-residents decedents. If the property is held
both within and without this state, the federal estate tax credit
shall be prorated to determine this state's portion of the credit.
This-section-raguirean—thak-the-earate—tax-be-patd-at-the-same
time~the-federal-estate-tax-is-paids

(2) If the decedent died prior to October 1, 1978, the
estate tax 1s to be paid at the same time the federal estate tax
is due and payable. TIf the decedent dies on or after October 1,
1978, the estate tax is due within 18 months of the date of death.

42-2.10(2)-S10030 GENERAL EXEMPTIONS

(1) No changes,

(2) No changes,

(3) Exemption Amounts

(a) Where the decedent dies died on or after July 1, 1977,
and prior to January 1, 1979, the clear value of one-half of the
property distributed or passing to the decedent's surviving
spouse is exempt. The following amounts of property are also
exempt :

The first $40,000 transferred to the surviving spouse.

The first $15,000 transferred to minor lineal descendants.

The first $7,000 transferred to adult lineal descendants and
ancestors.

The first $1,000 transferred to brothers, sisters, or des-
c¢endants thereof.

The first $1,000 transferred to son's wife or daughter's
husband.

(b) No changes.

(¢) No changes.

(d) No changes.

(e) No changes.
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(f) Where the decedent dies on or after January 1, 1979,
the clear value of all property distributed or passing to the
decedent's surviving spouse is exempt. The following amounts of
property are also exempt:

(1) the first $15,000 transferred to minor lineal descendants;

(ii) the first $7,000 transferred to adult lineal descendants
and ancestors;

(iii) the first $1,000 transferred to brothers, sisters, or
descendants thereof;

(iv) the first $1,000 transferred to son's wife or daughter's
husband.

(4) No changes.

(5) No changes.

(6) No changes.

(7) No changes.

42-2.10(2)-510050 TRANSFERS OF-SBEEURI¥EIBS OF ASSETS --WAIVERS
(1) (a) HNe-corperatien~eorganized-er-existing-under-the
iaws:3¥—this—state—shaii—transfer~er—deiivef—steck7—bend57mertqaqes
er-other-securities-hetd-by-a-noen-resident-decedent-to-the
exeeueor;-administrators-or-tegat-representative-ef-said-decedent
tintess-the—inheritance-tax-en—-sueh-transfer-has-been-paid-or
secured-or-unleas-the-State-Bepartment-af-Revenue-has-detarnined
that-ne-tax-is-due-en-said~transfer-and-has-issued-a-certificare
of-trangfer;--¥ransfera-ef-seeurities-hetd-by-a-nen-resident
decedent-are-exempt-from-the-inheritance-tax-of-the-requirements
of-Gection~91-44137-R:ErM--19477-have-been-sariafiedr Waivers or
consents to transfer are required for transfers of stocks or bonds
in a domestic or foreign corporation from the name of a resident
decedent or from the name of the trustee of a revocable or an
irrevocable trust created by the decedent. Waivers or consents
are not required for the transfer of securities in a Montana
corporation by a non-resident decedent if such securities are
exempt from the Montana inheritance tax on the basis of recipro-
city.

(b) If a decedent was resident of a foreign country or was
not domic¢iled in a district or state of the United States, a
waiver is required on stock owned by the decedent in any Montana
corporation.

(2) (a) Upon the death of an insured, resident decedent,
waivers or consents to transfer for life insurance proceeds are
not required if the proceeds of the policies do not exceed $50,000
or if the proceeds are payable entirely to a surviving spouse
regardless of the amount. In all other cases involving an insured,
resident decedent, a waiver or consent is required. When the
proceeds of a policy or policies exceed $10,000, a notice of pay-
ment 1s required to be mailed by the company to the department.
Policies which have been left with the insurer and matured
endowments redquire a consent to transfer regardless of the amount
unless payable to a surviving spouse. )

{(3) TFor non-resident decedents there are no waiver reguire-
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ments, and the proceeds may be transferred without securing the
consent of the department.

42-2.19(4)-510060 SUBMISSION OF DOCUMENTS (1) To enable
the Department of Revenue to determine the amount of inheritance
tax due, if any, the following forms and documents are required:
(a) INH-1 ~- Inventory and Appraisement,

{b) INH-la -- Inventory of Safety Deposit Box, if
applicable,

(c) INH-2 -- Application for Determination of Inheritance
Tax,

(d) INH-3X -- Application for Consent to Transfer Non-

Probate Real Property, if applicable,

4d}¥ (e) a certified copy of decedent's last will and
testament, including any codicils,

{e} (f) a copy of the Federal Estate Tax Return, Form 706,
if applicable,

4+£¥ (g) copies of any trust agreements,

tg9% Th) copies of inventories and appraisals of property
located outside the state of Montana, if applicable.

(2) The following information may be requested by the De-
partment of Revenue:

(a) any information which is necessary to clarify des-
cription, ownership, or valuation of property shown on the
Inventory and Appraisement.

(b) any information which will justify or clarify deductions
claimed on the tax reports, including any accountings which have
been filed with the court.

(3) The purpose of form INH-3X is to provide a means to
terminate a joint tenancy or other nonprobate interest in real
property when other assets of the decedent require probate. This
form must be filed in duplicate., After certification by the
department, one copy will be returned to the Sender to be filed
with the c¢lerk and recorder of the appropriate county.

42-2,10(6)-510100 INH-3 -~ APPLICATION FOR DETERMINATION OF
INHERITANCE TAX (NON=PROBATE) (1) Phizs-ferm Form INH-3 1s
designed to comply with Seetiens-951-4478{2r{b}-and-33-4471t:}{a}s
R+€<M--394F+ 72-16-502(2) (b) and 72-16-503(1) (a), MCA, and is
used only when the decedent owned no property requiring probate.
Phe-INH-3 This form must be submitted in duplicate., After
certification by the department, one copy will be returned to the
sender to be filed with the clerk and recorder of the appropriate

countz .

3. The suggested amendments have been proposed for the
following reasons:

Rule 42-2.10(1)-51040, Transfers of Joint Interest Property,
implements 72-16-303, MCA. This section was amended by Chapter
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636, Laws of 1979, to provide that the issue of the decedent is
treated the same as the spouse in determining the tax on the
transfer of joint interest property. Consequently the rule has
been rewritten to reflect this change. Additionally the language
of existing subsections (2) and (4), when read together is some-
what confusing. Hence, these two subsections have been deleted
and totally rewritten for clarity.

Rule 42-2,10(2)-510000, Estate Tax, implements 72~16-904,
72-16-905, and 72-16-909, MCA. Section 72-16-909, MCA, was
amended by Chapter 166, Laws of 1979, to change the time of pay-
ment of the estate tax, Because of the lormer language of 72-16-
909, MCA, requiring payment at the same time as the federal
estate tax was due, and the change made in 1979, the department
has determined that October 1, 1978, constituted the date separating
the two different time periods for payment.

Rule 42-2,10(2)-510030, General Exemptions, implements
several sections in Title 72, chapter 16, MCA, including 72-16-
313, MCA. Section 72-16-313, MCA, was amended by Chapter 696,
Laws of 1979, to increase the spousal exemption from one-half of
the property transferred to all of the property transferred,
Accordingly, the rule is proposed to be amended to reflect this
change.

Rule 42-2,10(2)-510050, Transfer of Securities, implements
72-16-433, MCA. The existing language of the rule is directed
towards the provisions of Title 72, Chapter 16, part 7, MCA.
Consequently questions concerning resident decedents and questions
concerning life insurance proceeds are not addressed, Morecver,
the existing language duplicates the statutes. As a result, this
rule has been rewritten to deal with both securities and life
insurance proceeds. The $50,000 limit concerning insurance
proceeds is based on 72-16-304, MCA, and exemption for the spouse
from waiver requirements is based on 72-16-313, MCA.

Rules 42-2.10(4)-510060 and 42-2.10(6)~S10100, relating to
documents to be submitted to the department with respect to
inheritance tax, have been amended to reflect the use of forms
INH-3X and INH-3. These forms are applicable in the probate and
non-probate situations respectively. The present rules do not
reflect this and are proposed for amendment to cure this problem.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendments in writing no later
than November 25, 1979 to:

Laurence Weinberg
Legal Division
Department of Revenue
Mitchell Building
Helena, Mt., 59601

5. If a person who is directly affected by the proposed
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amendments to the rules listed above wishes to express his
data, views, and arguments orally or in writing at a publie
hearing, he must make written request for a hearing and
submit that request along with any written comments he has
to Laurence Weinberg at the address given in paragraph 4
above no later than November 25, 1979.

6. If the department receives requests for a public
hearing on the proposed amendments from either 10% or 25,
whichever is less, of the persons directly affected; from
the Revenue Oversight Committee of the Legislature; from a
governmental subdivision or agency; or from an association
having not less than 25 members who are directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register.
Ten percent of those persons directly affected has heen
estimated to be greater than 25 based upon the number of
estates subject to the inheritance tax in Hontana.

7. Authority to make the proposed amendments is given
by 15-1-201 and 72-16-201, MCA, generally. Additional
authority for the amendments to rule 42-2.10(2)-810000 is
given by 72-16-901, MCA, and for rule 42-2.10(2)-8100650,
additional authority is provided by 72-16-433, MCA. The
amendments to rule 42-2.10(l) ~S81040 implement 72-16-303,
MCA; to rxrule 42-2.10(2)~S10000 implement 72-16~9209, MCA; to
rule 42-2,10(2)-510030 implement 72-16-313, MCA; to rule 42-
2.10(2)-510050 implement 72~16-304, 72-16-433, 72~16-702,
and 72-16-703, MCA; and to rules 42-2.10(4) -S10060 and 42-
2.10(6)-510100 implement 72-16-207, 72-16~301, 72~16-303,
72-16-502, and 72-~16-503, MCA. Additionally, the rewriting
of rules for clarity or to resolve ambiguity implements the
provisions of Chapter 600, Laws of 1979,

MARY L ; Director
Department of Revenue

Certified to the Secretary of State o-is-719
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

IN THE MATTER OF THE ) NOTICE OF PROPOSED AMENDMENT
general revision of rules } OF CERTAIN RULES AND REPEAL OF
relating to abandoned property) CERTAIN RULES relating to

abandoned property.
NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 3, 1979, the Department of Revenue proposes
to revise, by amendment and repeal, certain rules relating to the
treatment of abandoned property to reflect changes made by the
1979 Legislature and to eliminate some inconsistencies and re-
dundant material pursuant to the rule recodification project.

2. The rules proposed to be amended provide as follows:

42-2,10(10)-510120 PROPBRP¥-EUBIBEP-PO-FHE-ACTY APPLICABILITY
(1) The Uniform Disposition of Unclaimed Property Act primarily
relates to money and intangible property generally but in certain
cases includes personal property. When custody of tangible per-
sonal property is delivered to the State, provision is made for
the sale of such property and for the deposit of the funds derived
from the sale in the Common School Permanent Trust and Legacy
Account of the State. Generally the Act deals with bank and other
financial institution deposits, insurance proceeds, utility depo-
sits, corporate stocks or other certificates of ownership, cor-
porate dividends and assets held for distribution, funds held by
fiduciaries, and miscellaneous funds and intangible personal
property held by public agencies and individuals.

42-2.10(10)~-810170 PRESUMPTION OF ABANDONMENT (1) No
changes.

(2) No changes.

(3) No changes.

(4) The exception to the 7~year presumption of abandonment
pertains to assets held in connection with the dissolution of
business organizations, including financial organizations. Assets
distributable in the course of voluntary dissolution which have
been are held without claim fer-mere-than-two-+{z2}-vears-frem
upon the date for final distribution are presumed to be abandoned
and must be reported.

The rules proposed to be repealed are rule 42-2,10(10)-510140
REPORT OF ABANDONED PROPERTY, found on p. 42-105 of the Adminis-
trative Rules of Montana (ARM); rule 42-2.10(10)-S10150 WHO MUST
REPORT, found on pp. 42-105 and 42~106 of the ARM; rule 42-2.10(10)
-510160 CLASSIFICATION OF PROPERTY TO BE REPORTED, found on p. 42-
106 of the ARM; rule 42-2.10(10)-510190 NEGOTIABRLE INSTRUMENTS,
found on p. 42-108 of the ARM; rule 42-2.10(10)-510200 DELIVERY OF
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PROPERTY, found on pp. 42-108 and 42-108.1 of the ARM; and rule
42-2.10(10)-510220 RELIEF FOR LIABILITY FOR HOLDER, found on p.
42-108.1 of the ARM.

3. The suggested amendments and repeals have been proposed
for the following reasons.

Rule 42-2,10(10)-510120, Property Subject to the Act, im-
plements several sections in Title 70, chapter 9, MCA, inc¢luding
79-9-204, 79-9-207, and 70-9-208, MCA. Section 70-9-204, MCA,
refers to corporate stocks and other certificates of ownership,
and these items were not included in the rule. The proposed
amendment adds a reference to stocks and certificates of owner-
ship. Similarly, 70-9-207 and 79-9-208, MCA, refer to "intangible"
personal property, and the modifier "intangible" was not included
in the rule. The proposed amendment corrects this omission.

Rule 42-2,10(10)-S10170, Presumption of Abandonment, im-
plements, in part, 70-9-205, MCA. This section was amended by
Chapter 575, Laws of 1979, and the propoed amendment reflects the
changes made by Chapter 575. Chapter 575 eliminated a 2-year
waiting period for abandonment.

Rules 42-2,10(10)-510140, 42-2,10(10)~-810150, and 42-2.10(10)
-510160, relating to reports to the Department, are duplicative of
the statutory material found in Title 70, chapter 9, MCA; in
particular Title 70, chapter 9, part 2, MCA, and 70-9-301, MCA.
Accordingly these rules are recommended for repeal.

Rule 42-2.10(10)-510190, relating to negotiable instruments,
is not needed. The Uniform Disposition of Unclaimed Property Act,
which the rule purports to implement, does not provide for the
exclusion granted by the rule. The Act itself does not interfere
with negotiability, and the rule does not appear to implement any
provision of the Act.

Rules 42-2.10(10)-510200 and 42+2.10(10)-510220, relating to
the delivery of property and relief from liability respectively,
are duplicative of 70-9-303 and 70-9-304, MCA, respectively. Con-
sequently these rules are proposed for repeal.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendments in writing no later
than November 25, 1979 to:

Laurence Weinberg
Legal Division
Department of Revenue
Mitchell Building
Helena, Mt, 59601

5. If a person who is directly affected by the proposed
amendments to the rules listed above or the proposed repeal of
rules listed above wishes to express his data, views, and argu-
ments orally or in writing at a public hearing, he must make
written request for a hearing and submit that regquest along with
any written comments he has to Laurence Weinberg at the address

MAR Notice No. 42-2-144 20~10/25/79



-1292-

given in paragraph 4 above no later than November 25, 1979.

6., If the department receives requests for a public
hearing on the proposed amendments and repeals from either
10% or 25, whichever is less, of the persons directly affected;
from the Revenue Oversight Committee of the legislature;
from a governmental subdivision or from an association
having not less than 25 members who are directly affected, a
hearing will be held at a later date. ©Notice of the hearing
will be published in the Montana Administrative Register.
Ten percent of those persons directly affected has been
estimated to be greater than 25 based upon the number of
persons potentially required to report to the department
concerning abandoned property.

7. Authority to make the proposed amendments and
repeals is given by 70-9-105, MCA. The amendments to rule
42-2,10(10)-510120 implement 70-9-204, 70-9-207, and 70-9-
208, MCA, and to rule 42-2,10(10)-510170 implement 70-92-205,
MCA. Additiconally some language changes in rule 42-2.10(10)-
510120 implement Chapter 600, Laws of 1979. The proposed
repealers implement 2-4-305, MCA, and Chapter 600, Laws of
1979.

G, Direct
of Revenue

Certified to the Secretary of State 10-16-79

20-10/25/79 MAR Notice No. 42-2-144



=1293-

BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

NOTICE OF PROPOSED AMEWNDMENT
OF RULES 42-2.22(2)-522060

and 42-2,22(2)-822120, relat~-
ing to the assessment of motor
vehicles,

IN THE MATTER OF THE
amendment of Rules 42-2.22(2)
-522060 and 42-2,22(2)-s22120,
relating to the assessment

of motor vehicles.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 3, 1979, the Department of Revenue proposes
to amend rules 42-2,22(2)-522060 and 42-2,22(2)-522120, relating
to the assessment of motor vehicles.

2. The rules as proposed to be amended provide as follows:

42~2.22(2)~522060 ASSESSMENT OF AUTOMOBILES AND LIGHT TRUCKS
(1) The average market value of automobiles and light trucks
(those trucks rated as 1 ton or less) shall be the average retail
value of such property 1 without regard to optional equipment, as
shown in the N.A.D.A. Official Used Car Guide, Mountain States
January Edition of the year of assessment, National Automobile
Dealers Used Car Guide, 8400 Westpark Dr., McClean, Virginia
22102, This guide may be reviewed in the department or purchaszed
from the publisher.

(2) No changes.

(3) No changes.

(4) No changes.

42-2,22(2)-822120 ASSESSMENT OF LARGE TRUCKS WHICH HAVE A
RATED CAPACITY OVER 3-317/2-PON5 1 TON AND COMMERCIAI, TRAILERS
{I) The average market value for large trucks, those rated over %
t#2~#ens- 1 ton, shall be the average retail values of such pro-
perty as shown in the "Truck Bluebook Official Used Truck Valua-
tion," January first edition of the year of assessment, National
Market Report, Inc., 900 South Wabash Ave., Chicago, Illinois
60600. This guide may be reviewed in the Department or purchased
from the publisher.

(2) No changes.

(3) No changes.

(4) No changes.

(5) No changes.

3. The rules are proposed for amendment to enable the De-
partment to employ computer technology in the assessment of auto-
mobiles and light trucks, Use of the computer will enable the
vehicle assessments to be prepared and mailed to the owners prior
to the due date for property taxes on the vehicles. The taxpayer
will thus be able to pay the county treasurer without having to
wait in line at the assessor's office. Thus, both the taxpayer
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and the local officials will be spared considerable inconvenience.
The N.A.D.A. guide was chosen because the Registrar of Motor
Vehicles presently has a computer program based on that guide.
Hence, use of the N,A.D.A. guide will entail no further expense in
obtaining computer programs. The optional equipment will not be
taken into account in order to permit the department to ascertain
the market value in advance. The 1 ton figure as the cut-off
between light and heavy trucks was based on the factor of optional
equipment. - The department considers that for trucks larger than 1
ton, the value of optional equipment may easily equal or exceed
the base cost of the vehicle. Consequently, optional equipment
needs to be included in determining the market value of heavy
trucks.

The rules have been previously amended and the text of the
subsections that are not being changed pursuant to this notice may
be found at pages 997 and 998 of the 1979 MAR, issue no. 16, for
rule 42-2.22(2)-822060 and at pages 1002 and 1003 of the 1979 MAR,
issue no. 16, for rule 42-2,22(2)-522120.

4. Interested persons may submit theilr data, views, or
arguments concerning the proposed amendments in writing no later
than November 25, 1979 to:

Laurence Weinberg
Legal Division
Department of Revenue
Mitchell Building
Helena, Mt., 59601

5. If a person who is directly affected by the proposed
amendments to the rules listed above or the proposed repeal of
rules listed above wishes to express his data, views, and argu-
ments orally or in writing at a public hearing, he must make
written request for a hearing and submit that request along with
any written comments he has to Laurence Weinberg at the address
given in paragraph 4 above no later than November 25, 1979.

6. If the department receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons directly affected; from the Revenue Oversight
Committee of the legislature; from a governmental subdivision or
agency; or from an association having not less than 25 members who
are directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register, Ten percent of those persons directly affected
has been estimated to be greater than 25 based upon the number of
owners of automobiles and trucks in Montana.

7. The authority of the department to make the proposed
amendments is based on 15-1-201, MCA., The proposed amendments
implement 15-6-139, 15-6-140, 15-8-101, and 15-8-111, MCA. The
amendments will be effective December 14, 1979, and will apply to
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tax years beginning after December 31, 1979.

MARY L. ., Director
Department/of Revenue

Certified to the Secretary of State 1I0-1Vs-79
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF PROPOSED ADOPTION OF
OF RULES AND THE AMEWOMENT OF ) RULES AND AMENDMENT OF RULE
RULE 42-2.6(1)-56520 TO ) 42-2,6(1)-56520 relating to
IMPLEMENT HOUSE BILL 150, ) the taxation of banks and
relating to the method of ) savings ana loan associations.
taxation of banks and savings

and loan associations. ) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 3, 1979, the Department of Revenue proposes
to adopt rules and to amend rule 42-2.6(1)~S56520 to implement
House Bill 150 (Chapter 634, Laws of 1979), relating to the
method of taxation of banks and savings and loan associations.

2. The proposed rules and the amendment provide as follows:

RULE I DEPARTMENT TRANSMITTAL OF TAX REVENUE DERIVED FROM
CERTAIN FINANCJIAIL INSTITUTIONS (1) The corporation license tax
payment and return from a bank or savings and loan association
must be received by the department of revenue before any money
will be transmitted to a local government pursuant to 15-31-701
and 15-31-702, MCA, Payments will not be transmitted until a
final return is filed.

RULE IT ALLOCATION OF REVENUE WHEN BRANCH OFFICES EXIST
(1) Whenever a bank or savings and loan associatlon has branch
offices, the portion of the corporation license tax levied on the
bank or savings and loan association and earmarked for taxing
jurisdictions is to be allocated under the provisions of sub-
section (2).

(2) For the purpose of the allocation provided for in 15-
31-702, MCA, each branch office located in Montana and the main
office, if located in Montana, are to be considered separate
units. The portion of the license tax attributed to each such
unit will be that portion of the total license tax paid by the
bank or savings and loan association and allocated to the taxing
jurisdictions multiplied by the ratio of the total deposits in
the unit to the total deposits in the bank, in the case of banks,
or by the ratio of total savings deposits in the unit to the
total savings deposits in the savings and loan association, in
the case of savings and loan association. The portion attributed
to each unit shall then be distributed to the taxing jurisdictions
pursuant to the mill levy proration provided for in 15-31-702,
MCA.

(3) For the purpose of the calculations required by sub-
section (2), total deposits and total savings deposits include
only those deposits held by units located within Montana and are
to be calculated as of December 31 of the tax year for which the
taxes are due.
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RULE III REPORT ON BRANCH QFFICES (1) Any financial in-
stitution filing a corporation license tax return with branches or
outlying offices is required to file a report with the department
of revenue or its agent, listing the location and total deposits
of each branch located within Montana and the home office, if
located within Montana, and specifying the county wherein each
office is located. The report for a bank is to contain total
deposit liability for the home office and each branch at the close
of business on December 31 of the tax year for which the taxes are
being paid. The report for a savings and loan association is to
contain total savings deposits for the home office and each branch
at the close of business on December 31 of the tax year for which
the taxes are being paid.

RULE IV DETERMINATIQN OF ELIGIBLE TAXING JURISDICTIONS (1)
Only those taxing jurisdictions that levy on all property are
eligible to receive revenues. Taxing jurisdictions that may re-
ceive payments under 15-31-701 and 15-31-702, MCA, include, but
are not limited to cities, counties, and school districts. Spe-
cifically excluded are special improvement districts, tax incre-
ment financing districts, and the state.

42-2.6(1)-86520 GROSS INCOME (1) The term "gross income"
means all income from sources within Montana recognized as gross
income to the corporation in determining Federal Income Tax lia-
bility., pius-er-minus-the-foilewing-modifications:

tay--6ress-ineeme-ineiudes including interest income exempt
from Federal Income Tax.

. {tby-~Effective-for-taxable-years-beginmning-eon-and-afeer
danuary-ity-197i;-gross-inceme-does-net-inecltude—interest—income
derived-from-ebligations-ef-the-Unitted-Statess

{2}--Aitheugh-Gtate-taw-does-net-specificaliy-provide—for-a
deduetton-for-intereast-income-£from-obligations-ef-the-United
Seategr-federai-taw-reguires-that-sueh-interest-inceme—ba-treated
in-the-same-manner-as-interest-income-frem-state-obligatienas
FPhereforer-interest-ineome—£frem-ebligattens-of-the-United-States
must-aiso-be-atiowed-as-a-deduction-from~grosa-income-to-the
extent-ineluded~thereiny-cffactive-with-tanable-vears-beginning
en-and-after-January-t7--:9%1<

3. The proposed rules and the amendment implement House Bill
150 (Chapter 634, Laws of 1979), relating to the taxation of banks
and savings and loan associations. The mechanism adopted by HB
150 involves the collection of a corporation license tax from the
banks and savings and loan institutions by the state with the
money distributed to certain local taxing authorities based upon
mill levies.

Rule I is designed to prevent premature payments by the de-
partment to local authorities based on estimated taxes, with the
subsequent need to have refunds back to the state. The rule will
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enable local authorities to be sure of the amount available for
their jurisdictions.

Rule II provides a formula for allocating license tax pro-
ceeds when branch offices are involved. The factors chosen were
total deposits for banks and total savings deposits for savings
and loan associations. These factors are available to the
institutions and provide an equitable means of allocating tax
proceeds among the branches, as required by the statement of
intent that accompanied KB 150.

Rule III simply requires the various institutions to provide
the Department with sufficient information to make the allocations
under Rule II.

Rule IV delineates those jurisdictions that are entitled to
a share of the tax proceeds under HB 150 and those jurisdictions
that are not so entitled. The lists of specific local author-
ities are not exhaustive and the key factor is the ability to tax
all property. This requirement is designed to implement the
apparent intent of the legislation to allocate funds to local
governments. The state 1s specifically excluded from the eligible
jurisdictions.

The amendments to rule 42-2.6(1)~856520 repeal the exemption
from gross income of interest income derived from obligations of
the United States. This exemption is no longer needed because of
amendments made to 15-31-114, MCA, by section 3 of EB 150.

4. Interested persons may submit their data, views, cr
arguments concerning the proposed rules and amendment in writing
no later than November 25, 1979, to:

Laurence Weinberg
Legal Division
Department of Revenue
Mitchell Building
Helena, Montana 59601

5. If a person who is directly affected by the proposed
rules or the amendment to rule 42-2.6(1)-56520 wishes to cxpress
his data, views, and arguments orally or in writing at a public
hearing, he must make written request for a hearing and submit
that request along with any written comments he has to Laurence
Weinberg at the address given in paragraph 4 above no later than
November 25, 1979.

6. If the department receives requests for a public hearing
on the proposed rules or the amendment from either 10% or 25,
whichever is less, of the persons directly affected; from the
Revenue Oversight Committee of the legislature; from a governmental
subdivision or agency; or from an association having not less than
25 members who are directly affected, a hearing will be held at
a later date. Notice of the hearing will be published in the Mont-
ana Administrative Register. Ten percent of those persons directly
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affected has been estimated to be greater than 25 based on the
number of banks and savings and loan associations and the number
of local governments.

7. Authority to make the proposed rules and the amendment
is given by 15-1-201, 15-31-501, and 15-31-702, MCA. Rules I
through IV implement 15-31-701 and 15-31-702, MCA. The amend-
ments to rule 42-2.6(1)~S6520 implement 15-31-114, MCA.

7@(41 7{ Kél/axc’a

MARY \I,. CRAIG, Dig&:or
u

Department of Rev e

Certified to the Secretary of State 10-16-79
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA
In the matter of the adoption of ) NOTICE OF PROPOSED
Rule 46-2.10(18)-511391 pertaining ) ADOPTION OF A RULE
to the contracting for claims ) PERTAINING TO CONTRACTING
processing and payment. ) FOR CLAIMS PROCESSING
) AND PAYMENT.
) NO PUBLIC HEARING
) CONTEMPLATED.

TO: All Interested Persons

1. On November 26, 1979, the Department of Social and
Rehabilitation Services proposes to adopt a rule, 46-2.10(18)-
511391, pertaining to the contracting for claims processing and
payment.

2, The Department proposes to adopt the rule as follows:

46~2.10(18)-511391 CONTRACTS WITH OTHER AGENCIES (1) The
Department may contract with a state or private agency or
agencies to procesgss and pay claims for medical gervices, if
contracting is determined to be the most efficient method of
processing and paying claims while controlling fraud and
abuse,

3. The proposed rule is necessary to allow the Depart-
ment to contract with other agencies for processing and payment
of claims under a medical assistance program.

4, Interested parties may submit their data, views, and
arguments concerning the proposed adoption to the Office of
Legal Affairg of the Department of Social and Rehabilitation
Services, P. 0. Box 4210, Helena, MT 59601 no later than
November 23, 1979,

5. The authority of this agency to adopt the proposed

rule is based on Section 53-6-115 MCA. The implementing
authority 1is based on Section 53-6-115 MCA.

.
Director, social and Rehabilita-
tion Services

Certified to the Secretary of State _Qctoher 16 , 1979.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF ABRSTRACTERS

In the matter of the Repeal ) NOTICE OF REPEAL OF ARM

of ARM 40-3.6(1)-0600 through) 40-3.6(1)-0600 through ARM
ARM 40-3.6(6)-5660 rules of ) 40-3.6(6)-5660 RULES OF THE
the Board of Abstracters ) BOARD OF ABSTRACTERS

TO: All Interested Persons:

1. On September 13, 1979, the Board of Abstracters
published a notice of repeal of ARM 40-3.6(1)-0600 through
ARM 40-3,6(6)-5660 rules of the Board of Abstracters at page
1058, 1979 Montana Administrative Register, issue number 17.

2. The Board has repealed the rules exactly as proposed.

3. No comments or testimony were received. The rules
are repealed as the board was reviewed for sunset
in 1978, as provided for in Title 2, Chapter 8 MCA. The 1979
Legislature did not re-establish the board, therefore the rules
served no purpose.

DEPARTMENT OF PROFESSIONAL AND OCCUPATIONWAL LICENSING
BEFQRE THE BOARD OF ATHLETICS

In the matter of the Amendments) NOTICE OF AMENDMENTS OF ARM

of ARM 40-3,14(6)-51430 sub- } 40-3.14(6)-51430 LICENSIWNG
sections (4), (5), {(9), (11) } REQUIREMENTS; ARM 40-3.14(l0)-
concerning licensing require- ) 514010 REGULATION OF BOXING
ments; ARM 40-3.14(10)-514010 ) CONTESTANT; ARM 40-3.14(18)-
subsections (2) (b), (4) (a) and) $14100 AUSTRALIAN TAG TEAM
(b), and (9) (b) concerning ) WRESTLING

regulation of boxing contes-
tants; and ARM 40-3.14(18)-
514100 sgubsection (2) (b) con-
cerning Australian tag team
wrestling

e e

TO: All Interested Persons:

1. On September 13, 1979, the Board of Athletics published
a notice of amendments of ARM 40-3.14(6)-51430 subsections {(4),
(5), (9), and (11) concerning licensing reguirements; ARM 40—
3.14(10)-514010 subsections (2) (b), (4)(a) and (b), and (9) (b)
concerning regulation of boxing contestants; and ARM 40-3.14 (18)-
$14100 subsection (2) (b) concerning Australian tag team wrest-
ling at pages 1059 through 1061, 1979 Montana Administrative
Register, issue number 17.

2. The board has .amended the rules exactly as proposed.

3, No comments or testimony were received. The rules
were . amended for those reasons stated in the notice.
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DEPARTMENT OF PROFESSIOUAL AND OCCUPATIONAL LICENSING
BEFORE THE 30ARD OF BARBERS

In the matter of the repeal of) WNOTICE OF REPEAL OF ARM 40-

ARM 40-3.18(6)-518010 concern-) 3.18(6)-518010 SUNDAY BARBERING
ing Sunday Barbering and ARM ) AND ARM 40-3.18(6)~518020
40-3.18(6)-518020 concerning ) PRICE AGREEMENTS

Price Agreements. )

TO: All Interested Persons:

1. On September 13, 1979, the Board of Barbers published
a notice of proposed repeal of ARM 40-3.18(6)}-318010 concerning
Sunday Barbering and ARM 40-3.18(6)-518020 concerning Price
Agreements at page 1062, 1979 Montana Administrative Register,
issue number 17.

2. The board has repealed the rules exactly as proposed.

3. The board's reason for the repeal of ARM 40-3.18(6)-
518010 concerning Sunday Barbering was to comply with
a letter from the Anti-trust Enforcement Bureau of Montana
dated June 6, 1979, in which they reviewed the rules and deter-
mined that the above stated rule was in violation of state and
federal anti~trust laws. The repeal of ARM 40-3,18(6)-518020
was proposed for the same reason. However, it was repealed
because it is redundant in that it repeats a portion of section
37-30-203 MCA without clarifying the statute. No comments or
tegtimony were received.

DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF CHIROPRACTORS

In the matter of the Amendment ) NOTICE OF AMENDMENT OF ARM
of ARM 40-3.26(6)-S26000 sub~ ) 40~3.26(6)-526000 RENEWALS
section (1) concerning renewals)

TO: All Interested Persons:

1, On September 13, 1979, the Board of Chiropractors
published a notice of proposed amendment of ARM 40-3.26(6)-526000
concerning renewals at page 1063 and 1064, 1979 Montana
Administrative Register, issue number 17.

2. The board has amended the rule exactly as proposed.

3. The amendment was proposed to set a specific fee, as
the statutes allow the board to set the fee. The board review-
ed its costs of operation and determined the fee to be adequate
and necessary to cover those costs, No comments or testimony
were received.
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE, THE BOARD OF WARM AIR HEATING, VENTILATIQN, AND
AIR CONDITIONING

In the matter of the Repeal of ) NOTICE OF REPEAL OF ARM
ARM 40-3.104(1)-010400 through ) 40-3,104(1)-010400 through
ARM 40-3.104(6)-510480 rules of ) ARM 40-3.104(6)~-510480

the Board of Warm Air Heating, ) RULES OF THE BOARD OF WARM
Ventilation and Air Conditioning) AIR HEATING, VENTILATION

AND AIR CONDITIONING

TO: All Interested Persons:

1. On September 13, 1979, the Board of Warm Air Heating,
Ventilation and Air Conditioning published a notice of proposed
repeal of ARM 40-3.104(1)-010400 through ARM 40-3.104(6)-510480
rules of the Board of Warm Air Heating, Ventilation and Air
Conditioning at page 1065, 1979 Montana Administrative Register,
issue number 17.

2. The board has repealed the rules exactly as proposed.

3, No comments or testimony were received. The rules are
repealed as the board was reviewed for sunset in 1978, as
provided for in Title 2, Chapter 8 MCA. The 1979 Legislature
did not re-establish the board, therefore the rules serve no

purpose.

AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, Qctober 16, 1979
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BEFORE THE DEPARTMENT OF REVENUE

CF THE STATE OF MONTANA

IN THE MATTER OF THE
AMENDMENT OF RULES
42-2.22(1)-52200,
42-2,22(1)-52220,
42-2.22(1)-52230,
42-2.22(1)-82240,
42-2,22(2)-52260,
42-2.22(2)-52270,
42-2.22(2)-52280,

) NOTICE OF PROPOSED AMENDMENT
) OF RULES 42-2,22(1)-52200,

) 42-2,22(1)-52220, 42-2.22(1)
) -82230, 42-2.22(1)-82240,

) 42-2,22(2)-52260, 42-2.22(2)
) -52270, 42-2.22(2)-52280,

) 42-2,22(2)~52290, 42-2.22(2)
) -822030, 42-2,22(2)-522050,

) 42-2,22(2)-822060, 42-2,22(2)
42-2.22(2)-82290, ) -522070, 42-2,22(2)-822110,
42-2.22(2)-522030, ) 42-2,22(2)-822120, 42-2.22(2)
42-2.22(2)-522050, ) -522140, 42-2,22(2)-s22170,
42-2.22(2)-522060, ) and 42-2,22(2)-522174 assess-
42-2.22(2)-822070, ) of various types of real and
42-2.22(2)-5822110, ) personal property.
42-2,22(2)-822120, ) NO PUBLIC HEARING CONTEMPLATED
42-2,22(2)-522140, )

42-2,22(2)-522170, and )
42-2,22(2)-522174 )
relating to the assess~ )
ment of various types of )
real and personal )
property. )

TO: All Interested Parties:

1. On August 30, 1979, the Department of Revenue publighed
notice of the proposed amendment of the above-listed rules con-
cerning the assessment of various types of real and personal
property at pages 971 through 974 of the 1979 Montana Adminig-
trative Register, issue no. 16,

2. The department has amended the rules as proposed.

3. No comments or testimony were recieved.

4. Authority to make the proposed amendments is given by 15-
1-201, MCA.

Certified to the Secretary of State 10-16-79
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VOLUME NO. 38 OPINION NO. 43

COUNTY COMMISSIONERS - Administrative Assistants, authority
to set salaries;

COUNTY OFFICERS AND EMPLOYEES - Administrative Assistants to
county commissioners, salaries;

SALARIES -~ Administrative Assistants to county commis-

sioners;

MONTANA CODE ANNOTATED - Sections 2-4-505 and 7-4-2505.

HELD: There are no statutory limitations on the salary
of assistants employed by a board of county com-
missioners.

5 October 1979

Mr. Charles A. Graveley

Lewis and Clark County Attorney
Courthouse Building

Helena, Montana 59601

Dear Mr. Graveley:
You have requested my opinion on the following gquestion:

whether the salary limitations provided in section
7-4-2505, MCA, apply to administrative assistants
employed by boards of county commissioners.

In pertinent part, section 7-4-2505, MCA, provides:

(1) Except as provided in subsection (2), the
boards of county commissioners in the several
counties in the state shall have the power to fix
the compensation allowed any deputy or assistant
of the following officers:

(a) sheriff;

(b} clerk and recorder;

(c) clerk of the district court;

(d} treasurer;

(e) assessor;

(f) county attorney;

(g) auditor.

(2)(a) Except as provided in subsection (2)(b),
the salary of no deputy or assistant shall be more
than 90% of the salary of the officer under whom
such deputy or assistant is serving.
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Subsection (2)(b) applies only to undersheriffs and deputy
sheriffs.

The clear effect of section 7-4-2505(2) is to establish a
maximum salary level for deputies and assistants of the
county officers listed in 7-4-2505(1). County commissioners
are not included in that list. The function of a court when
construing a statute is to ascertain and declare what in
terms or in substance is contained in the statute and not to
insert what has been omitted, Dunphy v. Anaconda Co., 151
Mont. 76, 438 P.2d 660 (1968). In my opinion, the salary
limitations of section 7-4-2505(2) do not apply to adminis-
trative assistants employed by boards of county commis-
sioners.

The statute authorizing county commissioners to employ
personnel is section 7-5-2107, MCA, which provides:

The board of county commissioners may employ such
persons as it deems necessary to assist the board
in the performance of its duties. Each board may
adopt a resolution defining the qualifications,
duties, salary, and responsibilities of such
persons. Such persons may be paid monthly, twice
monthly, or every 2 weeks.

Section 7-5-2107, MCA, contains no limitation on the salary
a board of county commissioners may pay its administrative
assistants.

THEREFORE, IT IS MY OPINION:

There are no statutory limitations on the salary of
assistants employed by a board of county commissioners.

Attorney General

MG/RL/br
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VOLUME NO. 38 OPINION NO. 44

CITIES AND TOWNS, MUNICIPAL CORPORATIONS =~ Temporary
authority to exceed statutory mill levy limits in successive
years.

CITIES AND TOWNS, MUNICIPAL CORPORATIONS - Application of
seqtion 15-7-122, MCA, to taxes improperly collected in
prior year.

MONTANA CODES ANNOTATED - Sections 7-6-4451, 7-32-4117(2),
7-33-4130(2), 15=-7~122, 19-10-301. REVISED CODES OF
MONTANA - Sections 11-1024.2, 11-1024.4, 11-1823, 84-310,
84-4701.1.

HELD: 1. Section 15-7-122, MCA, allows a municipality
to levy a number of mills sufficient to fund
a general fund budget equal to 105% of the
preceding years budget, statutory mill levy
limitations notwithstanding.

2. The authority granted in section 15-7-122,
MCA, may be exercised in successive years if
the statutory requirement is met.

3. Budget items funded by illegally levied taxes
may not be considered when computing the 105%
figure.

10 October 1979

Robert L. Knopp

Lewistown City Attorney
312 - 4th Avenue S$outh
Lewistown, Montana 59457

Dear Mr. Knopp:
You have asked for my opinion concerning:

1. Do the provisions of section 15-7-122, MCA,
allow the levying of a mill levy sufficient
to fund a general fund budget for the 1979-80
fiscal year equivalent to 105 percent of the
city's general fund budget for fiscal year
1978-797?

2. Can the authority of section 15~7-122, MCA,
be utilized by the city on an annual basis.
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3. Does the increased percentage apply to
additional mills levied under the provisions
of sectiong 7-32-4117(2) and 7-33-4130(2),
and 19-10-301, MCA?

Your first question deals with whether section 15-7-122,
MCA, allows a municipality which has suffered decreased
property values to levy a sufficient millage to raise a sum
equivalent to 105 percent of the previous years budget. In
my opinion it does. That section provides:

TEMPORARY AUTHORITY TO EXCEED MILL LEVY LIMITA-
TIONS. Taxing jurisdictions may adopt and levy
for a budget equal to 105 percent of the preceding
year's budget, statutory mill levy limitations
notwithstanding, unless the taxable valuation
therein has increased to a level which would allow
statutory mill levies to produce a budget equal to
105 percent of the preceding year's budget.

It 1is clear that the legislature was aware of the type of
problems which might be caused by a sudden drop in property
values within a taxing jurisdiction. Section 15-7-122 was
enacted to allow the municipality to maintain necessary
services in spite of a decrease in taxable valuation.

Your second question concerns whether the authority granted
in section 15-7-122 may be exercised In successive vears.
The question arises from the use of the phrase '"temporary
authority" in the catchline of the statute. The particular
meaning to be given to a word in any given instance must be
determined from the context and general purpose of the
provision in which it is found. Ex parte Lockhart, 72 Mont.
136, 232 P. 183 (1924). In this context, the word
"temporary" may be defined as "that period of time in which
the statutory mill limitations will not raise an amount
equal to 105 percent of the previous fiscal year's budget
based upon current taxable valuations." Applying this
definition, it is my opinion that the authority of section
15-7-22, MCA, may be relied on to levy a sufficient millage
to raise a sum equivalent to 105 percent of the previous
year's budget, even in successive years, if a decrease or
insufficient increase 1in taxable wvaluation prevents the
municipality from budgeting a 5% increase under statutory
mill levy limitations.

Your third gquestion deals with the interaction between the
temporary budget authority and the special mill levies
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authorized by sections 19-10-301, 7-33-4130(2), and 7-32-
4117(2), MCA. A prior Attorney General's opinion has held
that these special mill levies must be included within the
65 mill all purpose levy provided in section 7-6-4451, MCA,
in those municipalities which elect to tax wunder that
statute. 36 OP. ATT'Y GEN. NO. 94 (1976). I have reviewed
that opinion and find its reasoning sound. To the extent
that the special mill levies may have been assessed in
addition to the 65 mill levy, they represent taxes
improperly levied. It 1is my opinion that such improperly
levied taxes may not be included in the base figure used to
compute the allowable levy under section 15-7-122, MCA. For
example, assume a municipality levied the maximum 65 mill
all purpose levy to raise $1,000,000. Assume further that
the municipality improperly levied additional mills for the
purposes described in sections 19-10-301, 7-33-4130(2) and
7-32-4117(2), MCA, to raise $100,000, thereby creating a
total sum of $1,100,000 which was available to the munici-
pality during the previous year. The 105 percent factor may
be applied only to the §1,000,000 which was properly
collected. The maximum monies authorized by section 15-7-
122 for <collection in the second year would total
$1,050,000. Any other construction would be equivalent to
an ex post facto sanction of the illegal taxation. The 105
percent figure applies only to that portion of the budget
which was properly levied.

For your reference I have enclosed copies of the two
Attorney General Opinions cited above.

THEREFORE, IT IS MY OPINION:

1. Section 15-7-122, MCA, allows a municipality to
levy a number of mills sufficient to fund a
general fund budget equal to 105% of the preceding
years budget, statutory mill levy limitations
notwithstanding.

2. The authority granted in section 15-7-122, MCA,
may be exercised in successive vyears 1if the
statutory requirement is met.

3. Budget items funded by illegally levied taxes may
not be considered when computing the 105% figure.

truly ypurs,

IKE GREELY
Attorney Genera
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