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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule l6-2.18(10)-Sl8050, 
setting standards for school 
immunization programs. 

TO: All Interested Persons 

NOTICE OF PROPOSED AMEND11EN~ 
OF RULE 16-2.18(10)-Sl8050 

School District Immunization 
Program 

NO PUBLIC HEARING CONTEMPLATED 

1. On September 5, 1978, the Department of Health and 
Environmental Sciences proposes to amend rule 16-2.18(10)-Sl8050 
which sets immunization standards for school districts requiring 
immunization as a condition of attendance. 

2. The rule as proposed to be amended provides as follows: 

~lr--Power~-o~-tr~~tee~-.---Seneel-aiet~iet-t~~eteee-may
~e~~i~e-tnat-all-ehild~efi-at-tne-time-tney-are-fi~et-eHrelled 
iH-eeheel,-o~-witniH-a-reaeeHa~le-time-the~ea~te~7-ee-e~eeeee
~~lly-±mm~Hi~ea-aqaiHet-tne~e-eemm~Hieable-di~eaeee-ae-reeem
mefided-by-the-Bepa~tmeHt-e~-Healtn-aHd-BH¥ireftmeHtal-SeieHeee, 

~rr--rmm~H±~±Hq-aqeHte.--~ne-ae~meHt-deee-Het-p~eee~iee 
the-deta±le-e£-tne-±mm~Hi~i"q-aqeHte-~~ea~-howe¥e~7-tne-depa~t
meHt-na~-the-±H~ormatieH-afta-reeommeHdatioHe-te-be-a¥ailaele-te 
the-~ehool-di~t~iet-tr~~tee~,-~pofi-re-q~eet,-te-a~ei~t-the---seffioel
d±~t~±et-±ft-the-±mplemeHtatioH-of-±te-pro9ram. 

~ 3 t- -ReeommeHdat ioH ~-o ~- tne-a epartme.Ht-.- --'Pne-aepartmeH t 
adopt~-ae-a-r~le-the-~ollow±Hq-~eq~±~ed-±mm~Hi~atioH~-aHd-maH
"e~-aHd-freq~eHey-o~-tne±~-adm±Hiet~ation-whieh-een~e~m~-te 
reeeqHi~ed-~taHdarde-o~-med±eal-praet±ee-wheH-imm~nizatien-ie 
req~ired-ae-a-pre~eq~ieite-fe~-eeheei-eftt~anee-;-

~ar--Bipther±a---Pe~t~e~±e---'PetaH~e-~BP'P-;---Bipthe~±a, 
Wnoop±nq-ee~9h-and-~eek;awt-.---~he-p~ima~y-eeriee-ie-to-be-ad
min±ete~ed-±H-tne-~ellewin9-manne~-.---'Pn~ee-deeee-9i¥en-eeq~eH
t±ally-±n-tne-~±~~t-eix-menthe-and-a-~e~~th-deee-app~oximately 
eHe-yea~-later-.---A-booete~-±e-~eq~±red-~pen-eenool-ent~y-.---rf 
p~±ma~y-±mm~n±~at±on-ie-not-eomplete-et-the-time-of-eehool-en
t~anee,-add±t±enel-deee~-~heftld-be-adminietered-aeeerdi"9-te 
the-abe¥e-~ehed~le-;-

~br--Pel±emyelitis.--'Pne-~rimary-eeriee-ie-te-be-admin
ietered-iH-tne-fellewiH9-maHner-.---'Pnree-deeee-witn-twe-9i¥eH 
iH-tne-fi~et-eix-mefitfie-ef-life-aHd-a-third-9iven-a~~reximately 
eHe-year-later.--A-beeete~-ie-re~Mi~ea-M~eH-eefieel-entry.--rf 
p~ima~y-immMHi~atieH-ia-Het-eemplete-at-tne-time-e£-eeneel-eH
traHee7-additienal-deeee-ehe~ld-be-adminietered-aeeerdin9-te 
the-abeve-eehedMie. 

~er--R~beela-~rea-meaeleery--'f'fie-i~Mni~a~ien-vaeeiae-ie 
~e-se-aamiaie~erea-after-twelve-men~fie-ef-a9eT 

~at--RMbella-~6ermaH-meaelest---'Pne-immMHi~atieH-vaeeiHe 
is-te-be-admift~seered-a~ter-twe±ve-meAtfis-ef-a9e.-~~~-
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~ien-¥aeeine-afta!±-ne~-be-~e~~ine±y-a~Minie~e~e~-~e-£emales 
eve~-~fte-a~e-ef-~we±ve-yea~e-b~~-~a~fte~-sfta±±-be-±e£~-~e-~fte 
~iee~etien-e£-~fte-ineivi~~a±-ehi±~~e-~e~eena±-~ftyeieian. 

(1) All children shall be minimally immunized against 
Diphtheria, Pertussis, Tetanus, Poliomyelitis, Measles 
(Rubeola), Rubella (German Measles), except for certified 
medical or religious exemptions, if the trustees of the 
school district have officially adopted the immunization 
requirement. 

(2) Minimum requirements. A child shall be considered 
to be minimally immunized if he or she has received: 

(a) 3 or more doses of Polio vaccine, with at least one 
(booster) dose given after the fourth birthday. 

(b) 4 or more doses of DTP (or Td) (or DT) vaccine, 
with at least one (booster) dose given after the fourth 
birthday. 

(c) 1 dose live attenuated Measles vaccine, at 12 
months of age or older; 

(d) 1 dose Rubella vaccine, at 12 months of age or 
older. 
------(3) If a child has not received the requisite number of 
poliomyelitis or DTP vaccine doses, the following chart indi
cates the number of doses to be administered at 1-2 month 
intervals to satisfy the requirement. 
Number of doses child 

has received 
DTP or Polio 

0 
I 
2 
3 
4 

Child needs: 
DTP* 
-3-

3 
2 
I 
0 

Poliomyelitis 
3 
2 
I 
0 
0 

*Td vaccine should be given if child has passed the seventh 
birthday. 

(4) Mumps immunization is desirable, but not required. 
(5) Girls 13 years of age and older should not be given 

Rubella vaccine, except under personal medical supervision by 
a health department or private physician. 

(6) Children older than the seventh birthday should not 
be given Pertussis vaccine. 

(7) The optimal immunization schedule as recommended by 
the American Academy of Pediatrics and by the Advisory Com 
m1ttee on ImrnunLzatlon Pract1ces (USPHS) 1s as follows; The 
m1n1mal cr1ter1a 1nd1cated above are cons1stent w1th these 
recornrnendat1ons, but are $lmpl1f1ed for use by school and 
publ1c health personnel. 

(see chart on next page) 
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RECOI".MENDED 
NORMAL 

2 mos 

4 mos 

6 mos 

15 mos 

12-18 mos 

4-6 yrs (school entry) . 

14-16 yrs . . . 

-1004-

FOR 

DTP TOPV 

DTP TOPV 

DTP Booster dose, TOPV Booster dose 

Td 3 (and thereafter every 20 years) 

1oTP - diphtheria and tetanus toxoids combined with pertussis 
vacc~ne; TOPV - tr~valent oral pol~ov~rus vacc~ne. Having in 
tervals longer than those recommended between doses does not 
generally Jeopard~ze f~nal ant~body levels. Therefore, ~t ~s 
not necessary to restart an ~nterrupted ser~es of vacc1nat~ons 
or to add extra doses. Pertuss~s ~mmunization should not be 
repeated ~f any central nervous system disorder develops after 
a DTP inJect~on. DT (ped~atric type) should then be used 1n 
stea . 

2
May be given individually or as combination vaccines (MR, MMR). 

Rout1ne vacc~nat~on with measles vaccine 1s not recommended for 
ch1ldren younger than 15 months. However, whenever there is a 
I~kely exposure to natural measles at an earlier age, ch1ldren 
as young as 6 months should be vaccinated. In such cases, ~t 
should be recogh~zed that s1nce the rate of seroconversion de 
cl~nes w~th dimin~sh~ng age, revacc~nation at about 15 months 
1s necessary to assure full and continued protect1on. A his 
tory of rubella illness (unless serolog~cally diagnosed) is 
usually not rel~able, thus all ch~ldren should receive vaccina
tlon for rubella. 

3Td - tetanus and diphtheria toxoids (adult type). A booster 
dose of Td toxoid is recommended ever 10 years after comple 
t~on o the pr~mary DTP series. More fre9uent booster doses 
are not ~nd~cated and rna be associated w~th increased ~nci 

ence an sever~ty of react~ons. A tetanus booster dose should 
oe glven at t~me of inJury ~f more than f~ve years have elapsed 
s~nce the last dose. 

NOTE: These recommendations represent an optimal schedule to 
provide the maximum possible protection to any normal infant. 
Lack of conformity with the recommended age intervals will not 
necessarily result in inadequate protection or unsatisfactory 
~mmunolog1c response. 

(8) Certification of record - exemptions. The immuniza
tion record must be certified by a physician or health depar~t 
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Certification of a medical exemption must be signed by a 
physician licensed to practice in Montana. Certification 
of a religious exemption must be signed by a parent or 
guardLan. The forms used for certification of exemptions 
must either be approved or provided by the state or local 
health department. 

3. The purpose of the above amendment is to update and 
make more specific immunization requirements in accord with 
current medical practice. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment orally or in 
writing to Dr. Martin Skinner, Preventive Health Services 
Bureau, Department of Health and Environmental Sciences, 
Cogswell Building, Helena, Montana, 59601 (phone: 449-2645) 
no later than September 1, 1978. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Dr. Martin Skinner, Preventive 
Health Services Bureau, Department of Health and Environmental 
Sciences, Cogswell Building, Helena, Montana, 59601, no later 
than August 14, 1978. 

6. If the department receives requests for a public hear
ing on the proposed amendment from more than 10% or 25 or more 
persons who are directly affected by the proposed amendment, or 
from the Administrative Code Committee of the legislature, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be substantially larger than 25, rendering 25 persons the 
minimum number necessary to request a hearing. 

7. The authority of the department to make the proposed 
amendment is based on Section 75-59 , R.C.M. 1947. 

Certified to the 

~( 
~retary of State --~J~u~l~yL-=1~8L,~l~9~7~8~~--------

Director 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a rule setting standards 
for haulers of water for 
human consumption 

TO: All Interested Persons 

NOTICE OF PROPOSED ADOPTION 
OF A RULE 

Water Haulers for Cisterns 
NO PUBLIC HEARING CONTEMPLATED 

1. On September 8, 1978, the Board of Health and Environ
mental Sciences proposes to adopt a rule setting sanitation 
standards for haulers of water for human consumption. 

2. The proposed rule provides as follows: 

Water Hauler for Cisterns 
(1) Purpose. The purpose of this rule is to assure the 

safety and purity of water hauled from a public water supply 
source to fill cisterns or other reservoirs to provide water 
for human consumption. 

(2) Definitions. 
(a) Water Hauler is a person engaged in the business of 

transporting water to be used for human consumption from a 
water source to a cistern or other reservoir by ten or more 
families or 25 or more persons for at least sixty days of the 
calendar year. 

(b) Department means the Department of Health and En
vironmental Sciences. 

(3) Equipment, Specifications and Operation. 
(a) EquLpment used for the conveyLng and hauling of water 

must have water contact surfaces that are made of non-corr~le 
and non-toxic materials. All interior coatings, platings, or 
paints shall be free of toxic materials. 

(b) Water-contact surfaces must be smooth for easy clean
ing and sanitizing. 

(c) Inlets, outlets, piping, hose, and tank openings must 
be constructed to prevent entrance of foreign materials that 
may contaminate the water. 

(d) The tanks or containers shall be free of deep pits, 
excessive scale, dents, or crimps which may tend to hold con
taminating matter. 

(e) All water contact surfaces including tanks must 
never have been used to transport or handle toxic or noxious 
substances. 

(f) All inlet openings must be kept closed except when 
filling or cleaning. 

(g) Flexible delivery piping, connectors, and ends are 
to be protected at all times. During delivery, cistern or 
reservoir must be protected from contamination. 

(h) Tanks used for hauling water for human consumption 
shall not be used for any other purpose. 

8-7/27/78 MAR Notice No. 16-2-92 
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Each piece of equipment used to haul water may be 
periodically by representatives of the department. 
Sanitizing equipment. 
Hauling equipment must be cleaned and sanitized: 
Before being used the first time and after a period 

of non-use. 
(ii) After any portion of equipment has been dismantled 

or repaired. 
(iii) After known errors in sanitary procedures by the 

operators have occurred. 
(iv) At least weekly. 
(b) Equipment shall be cleaned by scrubbing with normal 

cleaning aids, being careful to flush away all foreign mater
ials. 

(c) The equipment shall be sanitized by exposing it to: 
(i) Steam at 170° F. for 15 minutes, or 
(ii) Steam at 200° F. for 5 minutes, or 
(iii) Chlorine, Iodine, or other approved sanitizers at 

recommended strength and contact time. Application of chem
ical sanitizers can be done by fogging, spraying, jet-blowing, 
or any other procedure approved by the department. 

(5) Supply. Water to be hauled must be taken from a 
supply approved by the department. Periodical bacteriological 
samples will be collected from the water hauling equipment by 
the department or its authorized representatives. 

(6) Filling Points. Filling points must be constructed 
in order to protect against contamination of the filling pipe 
or hose when not in use. They must also be protected during 
the tank filling operation to prevent contamination of either 
the water being piped into the tank or water in the public 
water supply system. 

There must be no direct connection between the hose or 
pipe on the public water supply and the hauling tank itself. 
An airgap must be provided or an adequate back flow preven
tion device must be installed on the filler pipe. 

(7) Chemical Treatment of Water. Each load of water 
shall be dosed with enough chlorine to provide a free chlorine 
residual of 0.4 parts per million. The water hauler shall 
have DPD test kits to check the chlorine residual. Sufficient 
chlorine must be added when delivering water into the cistern 
to have a chlorine residual of 0.4 parts per million detected 
when the cistern is filled. 

3. The rule is proposed to provide sanitary standards 
ensuring the purity and safety of water provided for human 
consumption by water haulers. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed rule orally or in writing 
to Art Clarkson, water Quality Bureau, Department of Health 
and Environmental Sciences, Cogswell Building, Helena, Montana 
59601 (phone: 449-2406) no later than September 7, 1978. 
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5. If a person who is directly affected by the proposed 
rule wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Art Clarkson, at the address above, no 
later than August 15, 1978. 

6. If the agency receives requests for a public hearing 
on the proposed rule from more than 10% or 25 or more persons 
who are directly affected by the proposed rule, or from the 
Administrative Code Committee of the legislature, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be 
tenpersons based on a rough estimate of approximately· 100 
water haulers in the state. 

7. The authority of the agency to adopt the proposed rule 
is based on Section 69-4903, R.C.M. 1947. 

. --!I H 
"':1, l t ! \ : 
T, Chairman 

Certified to the Secretary of State July 18, 1978 
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BEFORE THE DEPARTMENT OF HIGHWAYS 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of Rule 18-2.10(2)~Sl01D, Gas 
Tax Regulations, and the repeal 
of Rule 18-3.14(1)-01400, Board 
of Highway Appeals Organi~a
tional Rule. 

To: All Interested Persons: 

NOTICE OF PROPOSED REPEAL OF 
RULE 18-2.10(2)~Sl010, Gas 
Tax Regulations, and RULE 
18-3.14(1)-01400, Board of 
Highway Appeals Organi~a
tional Rule. 

NO PUBLIC HEARING CONTEMPLATED. 

1. On August 28, 1978, the Department of Highways will repeal Rule 
18-2.10(2)-SlDlO, Gas Tax Regulations. 

2. The rule to be repealed is on pages 18-111 and 18-112 of the 
Administrative Rules of Montana and comprises the entire Sub-Chapter 2 
entitled "Importer's Gasoline Tax" of Chapter 10, "Gross Vehicle Weight 
Division•. 

3. The Department is repealing this rule because Sections 84-6301 
through 84-6308, R.C.M. 1947, "Importers Tax on Gasoline Purchased out
side State and Used in State" were repealed by the Legislature in Section 
1, Chapter 375, of the Laws of 1977 and this gasoline tax was thereby 
abolished. 

4. Also, on August 28, 1978, the Department of Highways will repeal 
Rule 18-3.14(1)-01400, Board of Highway Appeals Organizational rule. 

5. This rule being repealed is on page 18-209 of the Administrative 
Rules of Montana and comprises the entire Sub-Title 3, Chapter 14, 
entitled "Board of Highway Appeals", of Title 18, Highways. 

6. The Department is repealing this rule because the Board of High
way Appeals was abolished by the Legislature by Section 3, Chapter 28, 
of th• L~ of 1974. ~ _ ~ 

~c~~ 
Director of Highways 

Certified to the Secretary of State, July 18, 1978. 
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BEFORE THE DEPARTMENT OF INSTITUTIONS 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 20-2.2(1)-P200 relating 
to model rules of administrative 
procedure 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 
20-2.2(1)-P200 
NO PUBLIC HEARING 

CONTEMPLATED 

TO: ALL INTERESTED PERSONS 

1. On August 30, 1978, the Department of Institutions 
proposes to amend rule no. 20-2.2(1)-P2CO. 

2. The rule as proposed to be amended would provide as 
follows (Material to be deleted is interlined, material to be 
added is underlined): 

20-2.2(1)-P200 MODEL PROCEDURAL RULES (1) The Depart
ment of Institutions has herein adopted and incorporated the 
Attorney General's model procedural rules MAG-l-4T6f2t-P65G 
~RP&~~R-MAG-4-~Tef2}-~9Q9G-aA9-MAG-~-~Taf2t-Pe22Q-tRP&~~R-MAG 
~-~T9f2}-~92gQ as published in ARM Title 1, chapter 6. As the 
Department of Institutions is exempt from the Montana Admini
strative Procedures Act in the areas of the supervision and 
administration of any penal meA~a±T-mea~ea±-eP-e~eemesyAaPy 
institution with regard to the aam~ss~eAT-Pe±ease institutional 
supervision, custody, control, care and treatment of ~Amatee 
~ths or prisoners eP-~at~eAts, none of the above cited model 
ruTes-sfiall apply to the above listed institutional functions. 
Medications to the model rules for contested cases are set 
forth in sub-chapter 2 of this chapter. 

3. The reasons for taking this action are to restate the 
rule's description of departmental functions excluded from 
MAPA in terms of the 1977 MAPA amendm~nt which narrowed those 
exclusions, and to re-incorporate the Attorney General's model 
rules which were revised and renumbered last December. 

4. Interested parties may submit data, views or ar~uments 
concerning the proposed amendment in writing to Nick Rotering, 
Le~al Counsel, Department of Institutions, 1539 Eleventh Ave
nue, Helena, Montana 59601 not later than Au~ust 28, 1978. 

5. The authority of the department to make the proposed 
amendment is based on 82-4203, R.C.M. 1947. 

,..._...... -.) 

( 

Certified to the Secretary of State July ' 1978. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
DIVISION OF WORKERS' COMPENSATION 

In the Matter of the Amendment 
of Fired Pressure Vessels Rules 
and Regulations. 

TO: All Interested Persons 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 24-3.18AI(l)-Sl800 
RELATING TO FIRED PRESSURE 
VESSELS 
NO PUBLIC HEARING CONTEM
PLATED 

1. On August 28, 1978, the Division of Workers' Compensa
tion proposes to amend rule 24-3.18AI(l)-Sl800 in its entirety 
relating to fired pressure vessels. 

2. The rule changes would replace the current rules con
cerning fired pressure vessels that have been adopted under 
rule ARM 24-3.18AI(l)-Sl800. 

3. The Division proposes to replace the current rules con
cerning fired pressure vessels in order to update the rules on 
this subject. The rules relate to matters concerning the in
spection, repairing, safety valve control, and other matters re
lated to the safe operation of fired pressure vessels. A copy 
of the proposed rules may be obtained from the Division of 
Workers' Compensation by contacting Mrs. Norma Brodersen, 
Division of Workers' Compensation, 815 Front Street, Helena, 
Montana 59601. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Division of Workers' Compensation, 815 Front Street, Helena, 
Montana 59601, no later than August 23, 1978. 

5. The authority of the Division to adopt the proposed 
amendment is based on Sections 69-1501 and 41-1727, Revised 
Codes of Montana, 1947. 

6. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Division of Workers' Compensation, 815 
Front Street, Helena, Montana 59601, no later than August 18, 
1978. 

7. If the Division receives requests for a public hearing 
on the proposed amendment from 25 or more persons who are dir
ectly affected by the proposed amendment, or from the 
Administrative Code Committee of the Legislature, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. 

8. Rationale: The reason the Division is proposing to 
completely redo the rules concerning fired pressure vessels is 
that changes in technology have taken place which should be 
addressed through new rules, and it is believed a more modern 
and clearly understood set of rules is required for the safe 
operation of fired pressure vessels in this state. 

MAR Notice No. 24-3-18-34 8-7/27/78 



-1012-

Dated this --'1'-----+<-/_i_._t:Lc......._· _ day of July, 1978 

DIVISION OF WORKERS' COMPENSATION 

Certified to the 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
9f a rule pertaining to AFDC 
assistance standards and the 
repeal of ARM Rule 46-2.10(14) 
-S11120 

NOTICE OF PROPOSED 
ADOPTION OF A RULE 
PERTAINING TO AFDC 
ASSISTANCE STANDARDS 
AND THE REPEAL OF ARM 
RULE 46-2.10(14)-Slll20 
NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons 

1. On August 28, 1978, the State Department of Social and 
Rehabilitation Services proposes to adopt a rule pertaining 
to AFDC assistance standards and repeal ARM Rule 46-2.10(14)
Slll20. 

2. The rules proposed to be repealed can be found on 
pages 46-66 through 46-69.1 of the Administrative Rules of 
Montana. 

3. The proposed rule provides as follows: 

RULE I TABLE OF ASSISTANCE STANDARDS (1) The table 
of assistance standards contains the requirements of indi
viduals or families according to the number of persons and 
the type of living arrangements. 

(a) Basic Requirements: 

No. of 
Children 

0 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

BUDGET TO 
Family with 

one adult 
per month 
$104.00 
125.00 
191. 00 
248.00 
280.00 
291.00 
320.00 
348.00 
377.00 
405.00 
434.00 
462.00 
491.00 
519.00 
548.00 
576.00 
605.00 

MAR Notice No. 46-2-156 

BE USED WHEN 
Family with 

one adult 
per day 

$ 3.47 
4.17 
6.37 
8.27 
9.33 
9.70 

10.67 
11.60 
12.57 
13.50 
14.47 
15.40 
16.37 
17.30 
18.27 
19.20 
20.17 

NO *RENT IS 
Family with 

two adults 
per month 
$166.00 
194.00 
248.00 
286.00 
305.00 
339.00 
373.00 
407.00 
440.00 
474.00 
508.00 
542.00 
575.00 
609.00 
643.00 
677.00 
710.00 

PAID 
Family with 

two adults 
per day 

$ 5.53 
6.47 
8.27 
9.53 

10.17 
11.30 
12.43 
13.57 
14.67 
15.80 
16.93 
18.07 
19.17 
20.30 
21.43 
22.57 
23.67 

8-7/27/78 
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BUDGET TO BE USED WHEN *RENT IS PAID 
No. of Family with Family with Family with 

Children one adult one adult two adults 
per month per day per month 

0 $139.00 $ 4.63 $215.00 
1 167.00 5.57 259.00 
2 255.00 8.50 331.00 
3 331.00 11.03 381. 00 
4 373.00 12.43 407.00 
5 388.00 12.93 452.00 
6 426.00 14.20 497.00 
7 464.00 15.47 542.00 
8 502.00 16.73 587.00 
9 540.00 18.00 632.00 

10 578.00 19.27 677.00 
11 616.00 20.53 722.00 
12 654.00 21.80 767.00 
13 692.00 23.07 812.00 
14 730.00 24.33 857.00 
15 768.00 25.60 902.00 
16 806.00 26.87 947.00 

Family with 
two adults 
per day 

$ 7.17 
8.63 

11.03 
12.70 
13.57 
15.07 
16.57 
18.07 
19.57 
21.07 
22.57 
24.07 
25.57 
27.07 
28.57 
30.07 
31.57 

*Rent cost includes house payments, rent, mortgage payments, 
home repairs, taxes, home insurance, and other costs 
related to m"aintaining a home. 

The Per Day Column is to be used to compute General Assis
tance for the particular size family. Example A family 
of four (two children and two adults) paying rent-15-day 
GA - 13.57 x 15 = $203.55 or ($204.00). The total is 
rounded off to the nearest dollar. 

SPECIAL ALLOWANCE 

Children in Boarding School-------------------------$16.00 
Children in Boarding School 
Home on Weekends------------------------------------$31.00 

In Boarding School situations where children are in the 
boarding school on a full time or part time basis, the 
children are to be budgeted according to the special 
allowance table. In situations where all the children are 
in boarding school, the needy caretaker relative is to be 
budgeted on the basis of a single person paying rent. 

(b) Basic Requirements: 
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No. of 
Children 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
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BUDGET TO BE USED 
Monthly 

Rate 
$ 42.00 
116.00 
192.00 
234.00 
249.00 
287.00 
325.00 
363.00 
401.00 
439.00 
477.00 
515.00 

CHILDREN ONLY 
Daily 

Rate 
$ 1. 40 

3.87 
6.40 
7.80 
8.30 
9.57 

10.83 
12.10 
13.37 
14.63 
15.90 
17.17 

Each Additional Child add $38.00 per month 

No. of 
Children 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

BUDGET TO BE USED CHILDREN ONLY 
WHEN NO SHELTER IS ALLOWED 

Monthly 
Rate 

$ 32.00 
87.00 

144.00 
176.00 
187.00 
215.00 
244.00 
272.00 
301. 00 
329.00 
358.00 
386.00 

Daily 
Rate 

$ 1. 07 
2.90 
4.80 
5.87 
6.23 
7.17 
8.13 
9.07 

10.03 
10.97 
11.93 
12.87 

Each Additional Child add $28.00 per month 

4. This rule replaces and simplifies an earlier rule 
by consolidating the former winter and summer budgets into a 
single budget. The rule also conforms the assistance level 
with federal requirements, in particular to reflect the benefit 
levels already approved and currently being paid for fiscal 
year 1979. 

5. Interested parties may submit their data, views, 
arguments, or requests for an oral hearing concerning the pro
posed adoption and repeal in writing to the Office of Legal 
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Affairs, P. 0. Box 4210, Helena, MT 59601, no later than August 
28, 1978. A Public Hearing will be scheduled if requested by 
10% or 25 of the persons directly affected by the rules. 

6. The authority of the department to make the proposed 
rule is based on section 71-503, R.C.M. 1947. 

Director, Social and R~habilita-
tion Services I 

Certified to the Secretary of State __ ~J~u~l~y~l~S ______________ , 1978 

8-7/27/78 MAR Notice No. 46-2-156 
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BEFORF THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rule ARM 46-2.10(14)-Sl1091 per
taining to AFDC assistance after 
return of absent parent and the 
repeal of Rule ARM 46-2.10(14)
Sll090 pertaining to AFDC assistance) 
during adjustment period. ) 

TO: All Interested Persons: 

) 
) 
) 

NOTICE OF PROPOSED 
ADOPTION OF RULE 46-
2.10(14)-Sll09l per
taining to AFDC assis
tance after return of 
absent parent and the 
REPEAL OF RULE 46-2.10 
(14) -Sll090. NO 
PUBLIC HEARING 
CONTEMPLATED. 

1. On August 28, 1978, the Department of Social and 
Rehabilitation Services proposes to adopt Rule ARM 46-2.10(14)
Sll091 which pertains to AFDC assistance after return of 
absent parent and repeal Rule Aru1 46-2.10(14)-Sll090 which 
pertains to AFDC assistance during adjustment period. 

2. The rule proposed to be adopted provides as follows: 
46-2.10(14)-Sll09l AFDC: ASSISTANCE AFTER RETURN OF 
ABSE~T PARENT Ald to Families with Dependent Children 

assistance payments may continue for 90 days after the date 
of return of an absent parent if the family is otherwise 
eligible for such payments during that time. 

3. The rule proposed to be reoealed is on page 65.1 and 
66 of the Administrative Rules of Montana. 

4. This rule is intended to encourage family reconcili
ation by allowing AFDC assistance payments to continue for 90 
days after an absent parent returns to the family, to give the 
family time to develop a means of self-support. This rule will 
replace an earlier rule which specified the circumstances of 
return of the parent which would qualify the family for such 
continued assistance, and which allowed up to 180 days of 
assistance. The rule changes are intended to conform the 
Montana rule to federal requirements. 

5. Interested persons may present their data, views, 
or arguments, either orally or in writing, at the hearing. 

6. The Office of Legal Affairs has been designated to 
preside over and conduct the hearing. 
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7. The authority of the agency to make the proposed rule 
is based on section 71-503, R.C.M. 1947. 

Director, Social and Rehabilita
tion Services 

Ce~tified to the Secretary of State --~.I~n~]¥y~l~B~---------' 1978. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTA;~~ 

In the matter of the adop
tion of a rule establishing 
training requirements for 
school bus drivers 

NOTICE OF PUBLIC HEARING FOR 
ADOPTION OF A RULE establishing 
training requirements for 
school bus drivers 

1. On September 6, 1978, at 10:00 a.m., a public hearing 
will be held in the Regents' Conference Room at 33 South Last 
Chance Gulch, Helena, Montana, to consider the adoption of a 
rule establishing training requirements for school bus drivers. 

2. The proposed rule does not replace or modify any sec
tion currently found in the Montana Administrative Code. 

3. The proposed rule provides as follows: 
(1) The Board of Public Education in accordance to Sections 

75-5604(4), 75-7003(6) and 75-7004(3), R.C.M. 1947, hereby estab
lishes the policy that school bus drivers (to meet certification 
requirements) shall participate in 30 hours of inservice training. 
Such training shall include eight hours of first-aid training 
which will also qualify a driver for a first-aid certificate. 
All drivers currently certified shall complete this inservice 
training requirement by September 1, 1980. Any new driver em
ployed after September 1, 1979, shall have one calendar year to 
meet this requirement. 

(2) Each school district shall have on file a plan describ
ing the type of program the district will provide employed bus 
drivers. The name of the coordinator responsible for such train
ing shall be included in this file. Local district officials 
shall be responsible for notifying the Superintendent of Public 
Instruction the names of the drivers ''!"lo complete this training 
and the date of completion. 

(3) Bus drivers who complete thls training will be certi
fied for three years. Certification may be renewed if a driver 
completes 18 additional inservice training hours. A new certi
ficate will be issued when the local district official attests 
that a driver has met the recertification requirement. 

(4) The Superintendent of Public Instruction shall be re
sponsible for approving and monitoring programs according to es
tablished criteria for instruction as provided in Section 
75-7005, R.C.M. 1947. 

4. The Board is proposing this rule to help Montana meet 
federal guidelines established by the National Highway Traffic 
Safety Administration, U.S. Department of Transportation guide
lines, and to promote safer school bus transportation for the 
children of Montana. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may be submitted to Earl J. Barlm;, 
Chairman of the Board of Public Education, 33 South Las·c Chance 
Gulch, Helena, Montana, 59601, at any time prior to September 15, 
1978. Written data, views, or arE,uments received by the Board 
after September 15, 1978, or post mark dated after September 1), 
1978, may not be considered in the adoption of the rule. 

,I 
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6. Mr. Rick Reese, Assistant to the Board of Public Educa
tion, has been designated to preside over and conduct the hear
ing. 

7. The authority of the agency to make the proposed rule 
is based on sections 75-5607(4), 75-7003(6) and 75-7004(3), 
R.C.M. 1947. 

CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State July 18, 1978. 

In the matter of the amend
ment of Rule 48-2.10(1)-81010 
regarding Class 2 standard 
teaching certificates 

NOTICE OF PUBLIC HEARING o;~ 
PROPOSED AMENDMENT OF RULE 
48-2.10(1)-SlOlO regarding 
secondary endorsement of 
teaching certificates. 

1. On September 6, 1978, at 1:00 p.m., a public hearing 
will be held in the Regents' Conference Room at 33 South Last 
Chance Gulch, Helena, Montana, to consider the amendment of 
rule 48-2.10(1)-SlOlO. 

2. The proposed amendment will make it possible by 1983 
for teachers with a secondary certificate to teach in grades 5 
through 12 rather than 7 through 12 if they are endorsed in the 
subject matter area. 

3. The rule as proposed to be amended provides as follows: 
(1) Remains the same. 
(2) Remains the same. 
(3) Remains the same. 
(4) Remains the same. 
(5) Remains the same. 
(6) Remains the same. 
(7) Remains the same. 
(8) Remains the same. 
(9) Remains the same. 

(10) Secondary Endorsement llSeeeReapy-eReePSeMeR~U-ef-~fie 
6±aee-±;-6±aee-~-eP-6laes-5-eep~~f~ea~e-meaRe-~fie-fie±eeP-~8 
a~~fieP~eee-~e-~eaefi-~R-gPaees-8eveR-tfiPe~~fi-~we±ve-eP-~R-~88~-
8ee8ReePy-veea~~eRal-~eefiR~ea±-~PegPame-~f-ee-s~ee~f~eeT--llSee
eReaPy-eResPeemeR~ll-~e-aeeem~aR~ee-ey-e~ee~f~ea~ieR-ef-~fie-a~
~Pe~P~a~e-aPeefe+-~R-wfi~efi-~fie-fie±eeP-~e-aNtfieP~eea-~e-teaefi. 
Issuance of the Class 2 certificate at secondar level re uires 
a teachin rna or of at least 5 uarter 30 semester credits 
and a teachin minor of at least 30 uarter semester 
credits· or at least 0 uarter 0 semester credits in a 
single field of special zation, provided these fields are sub-
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The. Board is proposing this amendment so that small 
schools will have more flexibility in assigning teachers in 
that they will be able to assign both elementary and secondary 
endorsed teachers at the fifth and sixth grade levels. 

5. Interested persons may preserit their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may be submitted to Earl J. Barlow, 
Chairman of the Board of Public Education, 33 South Last Chance 
Gulch, Helena, Montana, 59601, at any time prior to September 15, 
1978. Written data, views, or arguments received by the Board 
after September 15, 1978, or post mark dated after September 15, 
1978, may not be considered in the adoption of the rule. 

6. Mr. Rick Reese, Assistant to the Board of Public Educa
tion, has been designated to preside over and conduct the 
hearing. 

1. The authority of the agency to amend the rule 
is based on sections 75-6002, 75-6006, R.C.M. 1947. 

~MR£~ 
CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State July 18, 1978. 
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ment of Rule 48-2.10(1)
Sl070 regarding substitute 
teaching 
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NOTICE OF PUBLIC HEARING ON PRO
POSED AMENmlENT OF RULE 48-2.10 
(l)-Sl070 regarding substitute 
teaching. 

1. On September 6, 1978, at 1:00 p.m., a public hearing 
will be held in the Regents' Conference Room at 33 South Last 
Chance Gulch, Helena, Montana, to consider the amendment of 
Rule 48-2.10(l)-Sl070. 

2. The proposed amendment will clarify the Board's rule 
on substitute teaching. 

3. The rule as proposed to be amended provides as follows: 
(l) Remains the same. 
(2) ±f-~He-aeseaee-ef-~Re-pe~~±aP-6eaeRBP-eea6~a~ee-feP 

~ePe-6Raa-f3Q+-6eaeH~Rg-aa~e~-~Re-e~ee6~6~6e-eHa±±-ee-~±aeea 
~aaeP-eea6Pae6-f~f-eeP6~f~ae±e+-eP-Pe~±aeea-w~6H-a-eeP6~f~ea 
6eaeReP-~RaeP-eea6Pae6. If the absence of the re ular teacher 
continues for more than (30 teaching days, the substitute 
may be placed under contract if certifiable; or the board of 
trustees shall replace the substitute with a certified teacher 
under contract. 

f3+--A-eeReel-a~e6P~e~-eRal±-ae~-Pe~laee-eae-e~ee~~6~tie 
W~tR-aae6Rep.,. 

4. The Board is proposing this amendment to clarify the 
use of substitute teachers by local school boards. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may be submitted to Earl J. Barlow, 
Chairman of the Board of Public Education, 33 South Last Chance 
Gulch, Helena, Montana, 59601; at any time prior to September 15, 
1978. Written data, views, or arguments received by the Board 
after September 15, 1978, or post mark dated after September 15, 
1978, may not be considered in the adoption of the rule. 

6. Mr. Rick Reese, Assistant to the Board of Public Educa
tion, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to amend the rule i,·. based 
on section 75-6002, R.C.M. 1947. 

CHAIRMAi-1 
BOARD OF PUBLIC EDUCAJ.'ION 

Certified to the Secretary of State July 18, 1978. 
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In the matter of the amend
ment of Rule 48-2.6(2)-$680 
regardin~ the philosophy of 
boards of trustees 
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NOTICE OF PUBLIC HEARING ON PRO
POSED AMENDMENT OF RULE 48-2.6 
(2)-S680 regarding the philoso
phy of boards of trustees. 

1. On September 6, 1978, at 1:00 p.m., a public hearing 
will be held in the Regents' Conference Room at 33 South Last 
Chance Gulch, Helena, Montana, to consider the amendment of 
Rule 48-2.6(2)-S680. 

2. The proposed amendment will require that each school 
district formulate a statement of specific subject areas as ob
jectives to meet the educational needs of students in accordance 
with the district's philosophy of education. 

3. The rule as proposed to be amended provides as follows: 
(1) Remains the same. 
(2) Philoso hy and Ob ectives 

Remains the same. 
(b) 6aefi-sefiee±-e~stP~et-efia±±-a±ee-fePm~±ate-a-etate

meHt-ef-e~eeifie-ea~eet~Yee-wfi~efi-aeeeP~9ee-fiew-~ts-eefiee±e-wi±± 

meet-ee~eat~eRa±-Reeae-~R-aeeePaaRee-w~tfi-tfie-a~etP~et~e-~aP~~e~
±aP-~fi~±eee~fiyT--~fie-eefiee±-e~etP~et-efia±±-~Ha±~e~ee-~fie-aya~±
aa~±ity-ef-tfie-etatemeRt-ef-ee~eet~Yee-ee-tfiat-~epeeRe-ee-w~eR~Rg 
may-eeeHPe-a-ee~yT Each school district shall also formulate a 
statement of specific subject area objectives which indicates 
how its schools through the subject areas will meet the educa
tional needs of students in accordance with the district's par
ticular philosophy. The school district shall publicize the 
availability of the statement of objectives so that persons so 
wishing may secure a copy. 

(c&d) Remain the same. 
(~-7) Pemain the same. 

4. The Board is proposing this amendment so that Montana 
schools can address the competency issue through accreditation 
standards at the local school district level. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may be submitted to Earl J. Barlow, 
Chairman of the Board of Public Education, 33 South Last Chance 
Gulch, Helena, Montana, 59601, at any time prior to September 15, 
1978. Written data, views, or arguments received by the Board 
after September 15, 1978, or post mark dated after September 15, 
1978, may not be considered in the adoption of the rule. 

6. Mr. Rick Reese, Assistant to the Board of Public Edu
cation, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to amend the rule is based 
on sections 75-7501, 75-7402, and 75-7404, R.C.M. 1947. 

CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State July 18, 1978. 
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In the matter of the amend
ment of Rule 48-2.6(2)-S6000 
regarding administrative as
sistants 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OP RULE 
48-2.6(2)-S6000 regarding 
administrative assistants. 

1. On September 6, 1978, at 1:00 p.m., a public hearing 
will be held in the Regent's Conference Room at 33 South Last 
Chance Gulch, Helena, Montana, to consider the amendment of 
Rule 48-2.6(2)-S6000. 

2. The proposed amendment will allow an administrative 
assistant to relieve district superintendents of minor admin
istrative duties, freeing the superintendents for more super
visory time; it will also allow persons working toward admin
istrative certificates to gain on-the-job training. 

3. The rule as proposed to be amended provides as fol-
lows: 

(1) 
( 2) 

Remains the same. 
(a-c) Remain the same. 
(d) ~H-aRy-seRee±-e!stP!et-wAspe-tAe-ee~a!Ree-e±e

~eRtaPy-aRe-eeeeHeaPy-eRPei±~eRt-e*eeeee-±5Q-e~t-!e-iess-tAaR 

3ee,-tAe-e~~eP!RteR9eRt-~ay-sepye-as-Aaif-t!~e-eieffieRtaPY-eP 
R!~A-seAeei-~P!Re!~aiT--~Re-e!stP!et-ffi~e~-effi~iey-a-Raif-t!ffie 
eieffieRtapy-eP-A!~A-eeReei-~P!Re!~e±-feP-tRe-etReP-~R!t-!R-tAe 
e!etp!etT--gAB-SH~eP!RteReeRt-eAaii-eeYete-Raif-t!~e-aS-~P!R
e!re±-ef-tAe-ase!gRea-eeReei. In any school district where 
the combined elementary and secondary enrollment exceeds 150 
but is less than 300, and_~here the superintendent serves as 
both elementary. and secondary principal, the district must 
employ a half-time administrative assistant. 

The administrative assistant shall be defined as a person 
who holds a Bachelors degree and presents evidence of working 
toward the Administrators Certificate on a plannEd program to 
be completed within 5 years of first assignment. The admin
istrative assistant shall not supervise or evaluate staff or 
curriculum. 

e-k) Remain the same. 
4. The Board is proposin~ this amendment because there 

is evidence that in schools of this size, many administrative 
duties can be accomplished by an administrative assistant. 

5- Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may be submitted to Earl J. Bar
low, Chairman of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59601, at any time prior to 
September 15, 1978. Written nata, views or arguments received 
by the Board after September 15, 1978, or post mark dated af
ter September 15, 1978, may not be considered in the adoption 
of the rule. 
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6. 
ucation, 
hearing. 

7. 
based on 

Mr. Rick Reese, Assistant to the Board of Public Ed
has been designated to preside over and conduct the 

The authority of the agency to amend the rule is 
sections 75-7501, 75-6114, R.C.M. 1947. 

CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State July 18, 1978. 

In the matter of the amend
ment of Rule 48-2.6(2)-S6030 
regarding student records 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF RULE 
48-2.6(2)-36030 regarding 
student records. 

1. On September 6, 1978, at 1:00 p.m., a public hear
ing will be held ~n the Regents' Conference Room at 33 South 
Last Chance Gulch, Helena, Montana, to consider the amendment 
of Rule 48-2.6(2)-S6030. 

2. The proposed amendment will allow early diagnosis 
and prescription in order to provide programs and instruction 
that will accomodate mastery level competency. 

3. The rule as proposed to be amended provides as fol
lows: 

(1) gae~-eeRee~-eRa~±-kee~-a-~ePmaHeRt-~!~e-e~-et~aeRt 
PeeePae-wR!eA-eAa±±-!Re±~ae-tAe-Rame-aRa-aaapeee-e~-tAe-et~
aeRt;-~aPeRt-eP-~~aPa!aR;-e!Pta-aate;-aeaaem!e-wePk-eem~~etea, 
~e¥e±-e~-aeA!e¥emeRt-f~Paaee;-etaRaaPa!eea-aeA!e¥emeRt-teete~ 
aRa-atteRaaHee-aata-e~-tAe-et~aeRt. Each school shall keep a 
permanent file of student records which shall include the name 
and address of the student arent or uardian birth date 
academic work com leted level of achievement rades achieve
ment of sub ect area ob ectives standardized and/or criterion 
referenced achievement tests and attendance data of the stu
dents. Student records shall be kept in a fireproof file or 
vault in the school building or, for rural schools, in the 
county superintendent's offiee. All new or remodeled build
ings shall be equipped with at least a Class "C~ fireproof 
vault. Each school district shall establish policies and pro
cedures for the use of information stored in the permanent 
file which is in compliance with state and federal laws that 
assure an individual's privacy is respected. 

(2) Remains the same. 
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4. The Board is proposing this amendment so that Montana 
schools can address the competency issue through accreditation 
standards at the local school district level. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may be submitted to Earl J. Bar
low, Chairman of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59601, at any time prior to 
September 15, 1978. Written data, views or arguments received 
by the Board after September 15, 1978, or post mark dated 
after September 15, 1978, may not be considered in the adoption 
of the rule. 

6. Mr. Rick Reese, Assistant to the Board of Public Ed
ucation, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to amend the rule is 
based on section 75-7501, R.C.M. 1947. 

CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State July 18, 1978. 

In the matter of the amend
ment of Rule 48-2.6(6)-S6090 
regarding teaching assign
ments 

NOTICE OF PUBLIC HEARING OH 
PROPOSED AMENDMENT OF RULE 
118-2.6(6)-S609 regarding 
teaching assignments. 

1. On September 6, 1978, at 1:00 p.m., a public hearing 
will be held in the Regents' Conference Room at 33 South Last 
Chance Gulch, Helena, Montana, to consider the amendment of 
rule 48-2.6(6)-86090. 

2. The proposed amendment to 48-2.6(6)-S6090(l) attaches 
to the rule an exception which will be in effect for five 
years. The proposed amendment to 48-2.6(6)-86090(3) adds a 
provision whereby school districts not meeting this portion 
of the rule must submit a written report to the Superinten
dent of Public Instruction delineating plans for compliance. 

3. The rule as proposed to be amended provides as fol
lows: 

(1) Teachers shall be assigned at the levels and in the 
subjects for which their certificates are endorsed. Exception: 
A teacher assigned in grades seven or eight who holds a second
ary certificate may teach in subject areas for which they hold 
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no endorsement if the have 15 uarter hour credits (10 semes
ter hours of preparation in the assigned subject area. The 
15 credits shall include a methods course in the teaching of 
that subject area,appropriate to the ffrade levels. The excep
tion shall expire July 1, 1983. See 'Questions & Answers on 
Certification of Montana Teachers and School Administrators", 
Office of the Superintendent of Public Instruction, Seventh 
Edition, October 1975. 

(2) Remains the same. 
(3) Teachers in state-approved junior high schools shall 

hold valid Montana teaching certificates endorsed for appro
priate levels and subjects. Certification at the elementary 
level based on a bachelor's degree entitles the holder to teach 
in grades kindergarten through nine. Teachers with such cer
tification shall have a minimum of 30 quarter (20 semseter) 
credits in all subjects which they teach at the ninth grade 
level. The proportion of teachers certified at the elementary 
or secondary levels shall not be less than one-fourth at either 
level. (NOTE: The last provision concerning proportion of 
teachers is to be fully implemented by the 1980-81 school year.) 
Schools not meeting this provision must submit a written report 
to the Superintendent of Public Instruction delineating plans 
for compliance. 

(4-6) Remain the same. 
4. The Board is proposing the amendment to 48.2-6(6)

S6090(1) because it recognizes that in order to comply with 
the present standard, new teachers with different qualifica
tions would have to be hired in some cases; that in order to 
avoid the necessity of terminating currently employed teachers, 
the Board would grant a five-year period during which positions 
created by attrition could be filled with new teachers with the 
requisite clarifications. The Board is proposing the amend
ment to 48-2.6(6)-86090(3) to allow schools additional time to 
meet the provisions of thP rule with the stipulation that they 
have a plan for complying as soon as possible. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may be submitted to Earl J. Bar
low, Chairman of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59601, at any time prior to Sep
tember 15, 1978. Written data, views or arguments received 
after September 15, 1978, may not be considered in the adop
tion of the rule. 

6. Mr. Rick Reese, Assistant to the Board of Public Ed
ucation, has been designated to preside over and conduct the 
hearing. 

1. The authority of the agency to amend the rule is 
based on sections 75-4701, 75-6001, R,C.M. 1947. 

fuR.~ 
CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State July 18, 1978. 
MAR Notice No. 48-3-7 8•7/27/78 
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In the matter of the amend
ment of rule 48-2.6(10)-S6120 
regarding high school and 
junior high school curriculum 

NOTICE OF PUBLIC HEARING FOR 
AMENDMENT OF RULE 48-2.6(10)
S6120 regarding high school 
and junior high school curri
culum. 

1. On September 6, 1978, at 1:00 p.m., a public hearing 
will be held in the Regents' Conference Room at 33 South Last 
Chance Gulch, Helena, Montana, to consider the amendment of 
rule 48-2.6(10)-S6120. 

2. The proposed amendment will allow early diagnosis and 
prescription in order to provide programs and instruction that 
will accomodate mastery level competency. 

3. The rule as proposed to be amended provides as follows: 
(1) Remains the same. 
(2) (a-c) Remain the same. 

(d)(i-vii) Remain the same. 
(viii) Each course in the 

fied mastery level com etencies (student erformance) that re
flect local goals for education expectations . Implementation: 
administrators, teachers and school boards in cooperation with 
parents (advisory committee) shall establish mastery level com-
etencies for each course in the curriculum and shall certif 

the attainment of those competencies for each student. NOTE: 
Progress toward implementation shall be reported each year, be
ginning with the 1979 Fall Report. The provisions of this 
section are to be fully im lemented b the 1983-84 school year.) 

2 e-h Remain the same. 
(3) Remains the same. 
4. The Board is proposing this amendment so that Montana 

schools can address the competency issue through accreditation 
standards at the local school district level. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may be submitted to Earl J. Bar
low, Chairman of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59601, at any time prior to Sep
tember 15, 1978. Written data, views or arguments received by 
the Board after September 15, 1978, or post mark dated after 
September 15, 1978, may not be.considered in the adoption of 
the rule. 

6. Mr. Rick Reese, Assistant to the Board of Public Ed
ucation, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to amend the rule is 
based on sections 75-7501 and 75-7503.1, R.C.M. 1947. 

CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State July 18, 1978. 
8-7/27/78 MAR Notice No. 48-3-7 
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In the matter of the amend
ment of rule 48.2-6(10)-S6130 
regarding elementary curri
culum 

NOTICE OF PUBLIC HEARING FOR 
AMENDMENT OF RULE 48.2-6(10)
S6130 regarding elementary 
curriculum. 

1. On September 6, 1978, at 1:00 p.m., a public hearing 
will be held in the Regents' Conference Room at 33 South Last 
Chance Gulch, Helena, Montana, to consider the amendment of 
rule 48-2.6(10)-S6130. 

2. The proposed amendment will allow early diagnosis 
and prescription in order to provide programs and instruction 
that will accomodate mastery level competency. 

3. The rule as proposed to be amended provides as follows: 
(l) (a-1) Remain the same. 

(m) The board of trustees shall require the develop
implementation of processes to assist staff in asses 
educational needs of each student. Each sub ect area 

in t e elementary curriculum has s ecified mastery level com
petencies student performance that reflect local oals for 
education ex ectations . Im lamentation: administrators 
teac ers and school boards in coo eration with arents advis
ory committee shall establish mastery level competencies for 
each course in the curriculum and shall certify the attainment 
of those competencies for each student. NOTE: Progress to
wards implementation shall be reported each year, beginning 
with the 1979 Fall Report. The provisions of this section are 
to be fully implemented by the 1983-84 school year. 

4. The Board is proposing this amendment so that Montana 
schools can address the competency issue through accreditation 
standards at the local school district level. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may be submitted to Earl J. Bar
low, Chairman of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59601, at any time prior to Sep
tember 15, 1978. Written data, views or arguments received by 
the Board after September 15, 1978, or post mark dated after 
September 15, 1978, may not be considered in the adoption of 
the rules. 

6. Mr. Rick Reese, Assistant to the Board of Public Ed
ucation, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to amend the rule is 
based on sections 75-7501 and 75-7503.1, R.C.M. 1947. 

CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State July 18, 1978. 
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BEFORE THE DEPARTMENT OF INSTITUTIONS 
OF THE STATE OF MONTANA 

In the matter of the 
Amendment of Rules 
20.7.005 through 

ADOPTION OF RULES 

20.7.040 and the adoption 
of a new rule 20.7.045. 

TO: ALL INT~RESTED PERSONS 

1. On May 25, 1978 the Department of Institutions 
gave notice (Notice No. 20-2-7) that amendments and changes 
to the work and educational furlough rules would be 
implemented. 

2. No adverse comments were received by the Department 
by the public. All comments received were favorable. 

3. These rules are hereby adopted by the Department of 
Institutions with only the following changes. Grammatical 
changes, typographical errors and misspellings will appear 
corrected in the published version of the rules at a later 
date. 

Rule 20.7. 005 (2) (f) the word "connected" is amended to 
read committed. Further "Prisoner" is any adult person 
committed to a Montana State correctional facility 

Rule 20.7.010 (2) is to be deleted. 
Rule 20.7.025 (7) should read: Type of facility in 

which the furloughee shall reside. 
Rule 20.7.030 line 12 should read small "r" on reports. 
Rule 20.7.035 interline the words in the last part of 

the second paragraph: ~if-ee-sloaloe-il'I-W>'iEh'lg". Tn the 
third, the paragraph should read "the prisoner shall he 
granted an interview with the furlough committee and he may 
bring up to two persons to act as his advocates to this 
interview". 

Rule 20.7.040 paragraph 2 interline the words: "Hs-ewl'! 
s~oa~oemel'!t-te-tl'l.e-arr±ieal'!t". 

4. These rules have been adopted as proposed with no 
other language changes and became effective July 28, 1978. 

' • .. ·,. ~~~ 

LAWR'ENa"M~ ~A~To, nrre;;ror 
Department of lnsti{utions 

Certified to the Secretary of State July 18, 1978. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of Rules providing for 
discovery 

NOTICE OF ADOPTION OF RULES 

TO: All Interested Persons 

l. On May 15, 1978, the Department of Labor and 
Industry publ1shed notice of the proposed adoption of rules 
concerning discover~ procedures at pages 673-674 of the 1978 
Montana Administrat1ve Register, issue No. 5. 

2. The agency has adopted the rule as proposed, and 
will number the Rule ARM 24-2.2(1)-P201. 

3. No comments or testimony were received. The 
Department has adopted the Rule to facilitate the conduct of 
hearings. 

Dated this ~ day of July, 1978. 

I i1 \ ( i \) · () 

\~ l,l'"' ,_\f; ~. ,,~S0J--
Da 1~ E. Fuller 
Comm'issioner 
Department of Labor and Industry 

Certified to the Secretary of State July '-. 
~'-·-·-

1978. 
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BEFORE THE DEPARTMENT OF ST~TE LANDS 
AND THE BOARD OF LAND COMf>liSSIONERS 

OF THE STATE OF MONTANA 

In the matter of the adop
tion of New Rule I through 
VIII, pertaining to recla
mation of strip and under
ground mined lands 

NOTICE OF ADOPTION 
OF RULES 

TO: All Interested Persons: 

l. On May 25, 1978, the Department of State Lands and 
Board of Land Commissioners published notice of adoption of 
rules pertaining to reclamation of strip and underground mined 
lands at page 677 of the 1978 Montana Administrative Register, 
issue no. 5. A public hearing at which written and oral 
testimony was taken, was held on June 15, 1978. Written 
testimony was accepted until June 22, 1978. 

2. The Board has adopted the rules with the following 
changes: 

Rl::l:l:e-f 26-2.10(10)-Sl026l- I',PPLICABILITY (l) No person 
shall engage in strip and underground mining operations which 
result in a condition or constitute a practice that creates an 
imminent danger to the health or safety of the public or which 
results in a condition or constitutes a practice that causes or 
can reasonably be expected to cause significant, imminent 
environmental harm to land, air, or water resources. 

(2) For operations conducted pursuant to permits initially 
issued before February 3, 1978, the regulations of Rules T 
~fi~Stl9fi-Vfff Sl026l, Sl029l, Sl030l, Sl0302, Sl0301, Sl03ll, 
510312, and Sl03l3 and ~mended Rules 510310, Sl0320, Sl0330, 
Sl0340 and Sl0350 of this subchapter shall apply to lands from 
which coal fias had not yet been removed on May 3, 1978, and to 
any other landsused, disturbed, or redisturbed in connection 
with or to facilitate mining or comply with the requirements of 
Rew-R~les-f-~fi~e~9fi-Vfff-e~-~eft~e~-Rtlle~-s±e3±8 7 -Sl93~B, 
S:I:Q33Q 7 -Sl9349 7 -aft~-S:I:93§Q-e£-~fiis-~Mhehap~eP~ those rules. 
For operations conducted pursuant to permits issued after--
~<::_l?.ruar.y 3, 1973, these rules apply to all disturba~ 

~e± (3) Any preexisting, nonconforming structure or 
facility which is used in connection with or to facilitate 
mining shall comply with the requirements of these regulations, 
unless--

(a) it is physically impossible to brinq the structure or 
facility into compliance by the effective date; 

(b) the operator has submitted to the Department a plan 
designed by a professional engineer for the reconstruction of 
the structure or facility; 
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(c) the Depurtment has approved the plan; ~nd 

(d) reconstruction is completed by November 4, l978T or 

(c) the preexisting, nonconforming structure meets 
tJ~ yerf:c:Jrrnanc_e -sTanctilrds of tJ:l.i_s_ subcha[ot6r~ 

(4) Notwithstanding paraqraph -fi!7- (3) (c) of this section, 
any sedimentation pond, or related preexl~Sl.i nq, nonconforming 
structure or facility which is used in connection with or to 
fucilitate mining after the effective date of these regulations 
shall comply with the requirements of this subchapter unless--

(a) the permittee has submitted to the Department and to 
the Director of the Office of Surface Mining by Muy 3, 1978, a 
statement in writing demonstrating that it is physically 
impossible to brinq the structure or facility into compliance 
by Mdy 3, 1978. The statement shall include the steps to be 
taken to reconstruct the structure or facility in conformance 
with applicable performance standards and a schedule for 
reconstruction including the estimated date of completion; 

(b) the Department has found in writing that it is 
physically impossible to bring the structure-or facility into 
compliance by May 3, 1978; 

(c) the construction work is to be performed in accordance 
with pluns desiqned by a professional engineer; 

(d) the construction work started no later than June 3, 
1978 and is completed no luter than November 4, 1978; and 

(c) the Director of the Office of Surface Mining aoproves 
of any schedules which contain an estimated ciatc of completion 
beyond October J, 1978. 

R8JOE-'f'f 26-2.10 (10) -510291 [)EFINJTJO]'l_S As used throuqhout 
this subchapter the follm:lingtcrms have the specif1ed meanings 
unless otherwise indicated: 

(l) "Acid drainaqe" means water with a pH of less than 
6.0 discharged from active or abandoned mines and from areas 
~Ffected by mininq operations. 

(2) "Acid-form1nq" materials means earth materials that 
contain sulfide minerai or other materials which, if exposed to 
air, water, or weathering processes, will cause acids that may 
create acid drainage. 

(3) "Alluvial valley floors" means unconsolidated stream
laid deposits holdinq streams where water availability is suf
ficient for subirriqation or flood irrigation agricultural 
activ1ties but does not 1ncludc upland arc~s which ure generally 
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overlain by a thin veneer of colluvial deposits composed 
chiefly of debris from sheet erosion, deposits by unconcentratcd 
runoff or slope wash, together with talus, other mass movement 
accumulation and windblo~n deposits. 

(4) ''Approximate oriqinal contour•~ means that surface 
configuration achieved by backfilling and grading of the mined 
area so that the reclaimed area, including any terracing or 
access roads, closely resembles the general surface con~iquration 
of the land prior to mining and blends into and cnmplcmcn~s the 
drainage pattern of the surrounding terrain, with all hiqhwalls 
and spoil piles eliminuted; water impoundments may be· permilled 
where the Department determines that they are in compliance 
with Rule 510330 of this subchapter. 

(5) "Aquifer" means a zone, stratum, or group of strata 
that can store and transmit water in sufficient quantities for 
a specific use. 

(6) "Combustible materiul" means organic material that is 
capable of burning either by fire or thro~gh a chemical process 
(oxidation) accompanied by the evolution o~ heat and a significant 
temperature rise. 

(7) ''Compaction'' means the reduction of pore spilccs amonu 
the particles of soil or rock, generally done by running heavy 
equipment over the earth materials. 

(8) ''Diversion" meu.ns a channel, cmba.nkment, or other 
man-made structure constructed for lhe purpose of diverting 
water from one area to another. 

(9) "Downslope" means the land surface between i1 valley 
floor and the projected outcrop of the lowest mineral bed being 
mined along each highwa 1 1. 

{10) ''Embankment'' means u.n artificial deposit of 1naterial 
that is raised r:tbovc the na.tural sur fo.ce of the L=tnd and used 
to contai.n, divert, or store water, support rodds or railways, 
or other similar purposes. 

(ll) "Essential hydrologic functions" means, with respect 
to alluvial valley floors, the role of the valley floor ln 
collecting, storing, and regulating the natural flow of surface 
water and groundwater, and in providing a place for irrigated 
and subirrigated farming, by reason of its position in the 
landscape and the characteristics of its underlying material. 

(12) "Flood irrigation" means irrigation through natural 
overflow or the temporary diversion of high flows in which the 
entire surfJce of thP. soil is covered by a slwel of wat.cr. 
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(13) "Groundwater" means s~~s~~!aee-wa~e~-~ha~-f~lls 
a¥a~la~le-e~eRiRqs-ifi-~ee~-e~-seil-ffia~e~~als-s~eh-~ha~-~hey 

ffiay-~e-eefis~ee~ee-wa~e~-sa~~~a~ea7 the tension free li.e., 
hydrostatic pressure is equal to or greCJ.ter than atmospheric 
pressure) continuous mass of water that saturates an aquifer 
below th~ land surface. 

(14) "Highwall" means the face of exposed overburden and 
mineral in an open cut of a surface or for entry to an under
Cjround mine. 

(15) "Hydrologic balance" means the relationship between 
the auality and quantity of inflow to, outflow from, and 
storage in a hydrologic unit such as a drainage basin, aquifer, 
soil zone, lake, or reservoir. It encompasses the quantity and 
quality relationships between precipitation, runoff, evaporation, 
and the change in ground and surface water storage. 

(16) "Hydrologic regime" means the entire state of water 
movement in a ~iven area. It is a function of the climate, and 
includes the phenomena by which water first occurs as atmospheric 
water vapor, passes into a liquid or solid form and falls as 
precipitation, moves thence along or into the ground surface, 
and returns to the atmosphere as vapor by means of evaporation 
and transpiration. 

(17) "Imminent danger to the health and safety to the 
public'' means the existence of any condition, or practice, or 
any violation of a permit or other requirement of these rules 
in a surface mining and reclamation operation, which condition, 
practice, or violation could reasonably be expected to cause 
substantial phys1cal harm to persons outside the permit area 
before such condition, practice, or violation can be abated. A 
reasonable expectation of death or serious injury before abate
ment exists if a rational person, subjected to the same condition 
or practice giving rise to the peril, would not expose himself 
or herself to the danger during the time necessary for abatement. 

(18) "Impoundment" means a closed basin formed naturally 
or articially built, which is dammed or excavated for the 
retention of water, sediment, or waste. 

(19) "Intermittent or perennial stream" means a stream or 
part of a stream that flows continuously during all (perennial) 
or for at least eRe-ffieReh 2Q conti~uous days (intermittent) of 
the calendar year as a result of groundwater discharge or 
surface runoff. The term does not include an ephemeral stream 
which is one that flows for less than one month of a calendar 
year and only in direct response to precipitation in the immediate 
watershed and whose channel bottom is always above the local 
water table. 
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(20) "Leachate" means a liquid that has percolated 
through soil, rock, or waste and has extracted dissolved e~ 
s~sreftded materials. 

(21) "Noxious plants" means species that have been 
included on official State lists of noxious plants for the 
State in which the operation occurs. 

(22) "Operator" means any person engaged in mining who 
removes or intends to remove more than 250 tons of minerals 
from the earth by mining within 12 consecutive calendar months 
in any one location, or any person engaged in strip mining or 
underground mining who removes or intends to remove more than 
10,000 cubic yards of minerals or overburden durinq any period 
of time: 

(23) "Outslope" means the exposed area sloping away from 
a bench or terrace being constructed as a part of a surface 
mining and reclamation operation. 

(24) "Productivity" means the vegetative yield produced 
by a unit area for a unit of time. 

(25) "Recharge capacity" means the ability of the soils 
and underlying materials to allow precipitation and runoff to 
infiltrate and reach the zone of saturation. 

(26) "Roads" means access and haul roads constructed, 
used, reconstructed, improved, or maintained for use in surface 
mining and reclamation operations, including use by haul 
vehicles leading to transfer, processing, or storage areas. 
The term includes any such road used an~ not graded to approximate 
original contour within 45 days of construction other than 
temporary roads used for topsoil removal and haulage roads 
within the p.it area, Roads maintained with public funds such 
as all Federal, State, county, or local roads are excluded. 

(27) "Recurrence interval" means the precipitation event 
expected to occur, on the average, once in a specified interval. 
For example, the 10-year, 24-hour precipitation event would be 
that 24-hour precipitation event expected to be exceeded on the 
average once in 10 years. Magnitude of such events are as 
defined by the National Weather Service Technical Paper No. 40, 
"Rainfall Frequency Atlas of the U.S.," May 1961, and subsequent 
ctmendments or equivalent regional or rainfall probability 
information developed therefrom. 

(28) "Runoff" means precipitation that flows overlctnd 
before entering a defined stream channel and becoming streamflow. 

(29) "Safety factor" means the ratio of the available 
shear strength to the developed shear stress on a potential 
surface of ~liding determined by accepted engineering practice. 
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(30) "Sediment" means undissolved organic and inorganic 
material transported or deposited by water. 

(31) "Sedimentation pond" means any natural or artificial 
structure or depression used to remove sediment from water and 
store sedim~nt or other debris. 

(32) "Sionificant, imminent environmental harm to land, 
air or water r~sources'' is determined as follows: 

(~) An environmental harm is any adverse impact on land, 
air, or water resources, including but not limited to plant and 
animal life. 

(b) An environmental harm is imminent if a condition, 
practice or violation exists which (i) is causing such harm or 
(ii) may reasonably be expected to cause such harm at any time 
before the end of the reasonable abatement time. 

(c) An environmental harm is significant if that harm is 
appr~ciable and not inunediatcly reparable. 

(31) ''Slope'' means average inclination of a surface, 
measured from the horizontal, normally expressed as a unit of 
vertical distance to a given number of units of horizontal 
distance (e.g., lv to 5h=20 percent=ll.3 degrees). 

(31) "Soil horizons" means contrasting layers of soil 
lyinq one below the other, parallel or nearly parallel to the 
Land surface. Soil horizons arc differentiated on the basis of 
field characteristics and laboratory data. The three ~ajor 
soil horizons ~re--

(a) A horizon. Th8 uppermost layer in the soil profile 
often called the surface soil. It is the part of the soil in 
which organic matter is most abundant, and where leaching of 
soluble or suspended particles is the greatest. 

(b) Tl horizon. The layer inunediatc?ly beneath the A 
horizon and often called the subsoil. This middle layer commonly 
contains more clay, iron, or aluminum than the A or C horizons. 

(c) C horizon. The deepest layer of the soil profile. It 
consists of loose material or weathered rock that is relatively 
unaffected by biologic activity. 

(35) "Spoil" means overburden that has been removed 
during surface mining. 
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(36) "Stabilize" means any method used to control movement 
of soil, spoil piles, or areas of disturbed earth and includes 
increasing bearing capacity, increasing shear strength, draining, 
compacting, or revegetating. 

(37) "Strip and underground mining", as defined in Chapter 
10 of Title 50, R.C.tl. 1947, includes excavation for the purpose 
of obtaining minerals including such common methods as contour, 
strip, auger, mountain removal, box cut, open pit, and area 
mining, the uses of explosives and blasting, and in situ dis
tillation or retorting, leaching or other chemical or physical 
processing, and the cleaning, concentrating, or other processing 
or preparation, and loading of minerals at or near the mine . 
site. 

(38) "Subirrigation" means irrigation of plants with 
water delivered to the roots from underneath. 

(39) "Surface water" means water, either flowing or 
standing, on the surface of the earth. 

(40) "Suspended solids" means organic or inorganic materials 
carried or held in suspension in water that will remain on a 
0.45 micron filter. 

(41) "Ton" means 2,000 pounds avoirdupois (.90718 metric 
ton). 

(42) "Toxic-forming materials" means earth materials or 
wastes which, if acted upon by air, water, weathering, or 
microbiological processes, are likely to produce chemical or 
physical conditions in soils or water that are detrimental to 
biota or uses of water. 

(43) "Toxic-mine drainage" means water that is discharged 
from active or abandoned mines and other areas affected by 
mining operations and which contains a substance which through 
chemical action or physical effects is likely to kill, injure, 
or impair biota commonly present in the area that might be 
exposed to it. 

(44) "Valley fill and head-of-hollow fill" means a struc
ture consisting of any materials other than waste placed so as 
to encroach upon or obstruct to any degree any natural stream 
channel other than those minor channels located on highland 
areas where overland flow in natural rills and gullies is the 
predominant form of runoff. Such fills are normally constructed 
in the uppermost portion of a V-shapcd valley in order to 
reduce the upstream drainage area (head-of-hollow fills). 
Fills located farther downstream (valley fills) ~ust have 
larger diversion structures to minimize infiltration. Both 
fills arc characterized by rock underdrains and are constructed 
in co~pacted lifts from the toe to the upper surface in a 
manner to promote stability. 
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(45) "Waste" means earth materials, which are combustible, 
physically unstable, or acid-forming or toxic-forming, wasted 
or otherwise separated from the mineral product and are slurried 
or otherwise transported from processing facilities or preparation 
plants after physical or chemical processing, cleaning, or 
concentrating of the mineral. 

(46) "'tlater table" means upper surface of a zone of 
satura.tion, where the body of groundwater is not confined by an 
overlying impermeable zone. 

R~~E-~%~ 26-2.10(10)-510301 POSTING A copy of all current 
permits, licenses, approved plans,-or other authorizations to 
operate the mine shall be available for inspection at or near 
the mine site. 

R~J',E-'E¥ 26-2.10(10)-510311 POSTMINING USES (1) General. 
All disturbed· areas shall be restored ln a tlrnely manner (a) to 
conditions that are capable of supporting the uses which they 
were capable of supporting before any mining, or (b) to higher 
or better uses achievable under criteria and procedures of 
subsection (4) of this section, except that use as cropland or 
hayland or pasture is not allowed as a postmining land use and 
is not allowed as part of a combined use as set forth in paragraph 
(3) (i) below. 

(2) Determining premining use of land. The premining 
uses of land to which the postmining land use is compared shall 
be those uses which the land previously supported if the land 
had not been previously mined and had been properly managed. 

(a) The postmining land use for land that has been pre
viously mined and not reclaimed shall be judged on the basi~ of 
the highest and best use that can be achieved and is compatible 
with surrounding areas. 

(b) The postmining land use for land that has received 
improper management shall be judged on the basis of the premining 
use of surrounding lands that have received proper management. 

(c) If the premining use of the land was changed within 
five years of the beginning of mining, the comparison of post
mining use to premining use shall include a comparison with the 
historic use of the land as well as its use immediately preceding 
mining. 

(3) Land-use categories. Land use is categorized in the 
following groups. Change from one to another land-use category 
in premining to postrnining constitutes an alternate land-use, 
and the permittee shall meet the requirements of subsection (4) 
of this section and all other applicable environmental protection 
performance standards of this subchapter. 
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(a) Heavy indJstry. Manufacturing facilities, power
plants, airports or similar facilities. 

{b) Light industry and commercial services. Office 
buildings, stores, parking facilities, apartment houses, motels, 
hotels, or similar facilities. 

(c) Public services. Schools, hospitals, churches, 
libraries, water-treatment facilities, solid-waste disposal 
facilities, public parks and recreation facilities, major 
transmission lines, major pipelines, highways, underground and 
surface utilities, and other servicing structures and appurtenances. 

(d) Residential. Single- and multiple-family housing 
(other than apartment houses) with necessary support facilities. 

(e) Rangeland. Includes rangelands and forest lands 
which support a cover of herbaceous or scrubby vegetation 
suitable for grazing or browsing use. 

(f) Forest land. Land with at least a 25 percent tree 
canopy or land at least ten percent stocked by forest trees of 
any size, including land formerly having had such tree cover 
and that will be naturally or artificially reforested. 

(g) Impoundments of water. Land used for storing water 
for beneficial uses such as stock ponds, irrigation, fire 
protection, recreation, or water supply. 

(h) Fish and wildlife habitat and recreation lands. 
Wetlands, fish and wildlife habitat, and areas managed primarily 
for fish and wildlife or recreation. 

(i) Cropland. Land used primarily for the production of 
cultivated and closegrowing crops for harvest alone in associ
ation with sod crops. Land used for facilities in support of 
farming operations are included. 

(j) I!ayland or pasture. Land used primarily for the 
long-term production of adapted, domesticated forage plants to 
be grazed by livestock or cut and cured for livestock feed. 

(k) Combined uses. Any appropriate combination of land 
uses where one land use is designated as the primary land use 
and one or more other land uses are designated as secondary 
land uses. 

(4) Criteria for approving alternative postmining use of 
land. AH Pursuant to Section 50-1044(6), an alternative postmininq 
land use may be approved by the Department, after consultation 
with the landowner or the land-management agency having jurisdiction 
over State or Federal lands, if the following criteria are met 
(except that use as rangeland is exempted from these require-
ments) : 
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(a) The proposed land use is compdtible with adjacent 
land use and, where applicable, with existing local, State or 
Federal land use policies and plans. A written statement of 
the views of the authorities with statutory responsibilities 
for land-use policies and plans shall accompany the reGUest for 
approval. The permittee shall obtain any required approval of 
local, State or Federal land management agencies, including any 
necessary zoning or other changes necessarily required for the 
final ~and use. 

(b) Specific plans have been prepared which show the 
feasibility of the proposed land use as related to needs, 
projected land-use trends, and markets and that include d 
schedule showing how the proposed use will be developed and 
achieved within a reasonable time after mining and be sustained. 
The Department may require appropriate demonstrations to show 
that the planned procedures are feasible, reasonable, integrated 
with mining and reclamation, and that the plans will result in 
successful reclamation. 

(c) Provision of any necessary public facilities is 
assured as evidenced by letters of commitment from parties 
other than the permittee, as appropriate, to provide them in a 
manner compatible with the permittee's plans. 

(d) Specific and feasible plans for financing attainment 
and maintenance of the postmining land use including letters of 
commitment from parties other than the permittee as appropriate, 
if the postmining land is to be developed by such parties. 

(e) The plans are designed under the general supervision 
of a registered professional engineer, or other appropriate 
professional, who will ensure that the plans conform to applicable 
accepted standards for adequate land stability, drainage, and 
vegetative cover, and aesthetic design appropriate for the 
postmining use of the site. 

(f) The proposed use or uses will neither present actual 
or probable hazard to public health or safety nor will they 
pose any actual or probable threat of water flow diminution or 
pollution. 

(g) The use or uses will not involve unreasonable delays 
in reclamation. 

(h) When required by law, approval of measures to prevent 
or mitigate adverse effects on fish and wildlife has been 
obtained from the Department and appropriate State and Federal 
fish and wildlife management agencies. 

(i) The Department has provided by public notice not less 
than 45 days nor more than 60 days for interested citizens and 
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local, State and Federal agencies to review and comment on the 
proposed land use. 

(j) The operator demonstrates to the satisfaction of the 
Department that the use is a viable, long-term use which 
will not 1n the future create a condition that violates the 
purposes and standards of Chapter 10 of Title 50. 

RB~E-V 26-2.10(10)-Sl0312 DISPOSAL OF SPOIL Disposal of 
spoil in other than valley or head of hollow:frris. Spoil not 
required to achieve the approximate original contour shall be 
transported to and placed in a controlled (engineered) manner 
in disposal areas other than the mine workings or excavations 
only if all the following conditions, in addition to the other 
requirements of the Act and this subchapter, are met: 

(1) The disposal areas shall be within the permit area, 
and they must be approved by the Department as suitable for 
construction of fills in accordance with the requirements of 
this paragraph. 

(2) The disposal areas shall be located on the most 
moderate sloping and naturally stable areas available as 
approved by the Department. Where possible, fill materials 
suitable for disposal shall be placed upon or above a natural 
terrace, bench, or berm if such placement provides additional 
stability and prevents mass movement. 

(3) The fill shall be designed using recognized profes
sional standards, certified by a registered professional 
engineer, and approved by the Department. 

(4) The disposal area does not contain springs, natural 
water courses, or wet weather seeps unless lateral drains are 
constructed from the wet areas to the underdrains in such a 
manner that infiltration of the water into the spoil pile will 
be prevented. 

(5) All organic material shall be removed from the 
disposal area, and the topsoil must be removed and segregated 
before the material is placed in the disposal area. However, 
if approved by the Department, organic material may be used as 
mulch or may be included in the topsoil. 

(6) The spoil shall be transported and placed in a controlled 
manner, concurrently compacted as necessary to ensure mass 
stability and prevent mass movement, covered, and graded to 
allow surface and subsurface drainage to be compatible with the 
natural surroundings, and to ensure long-term stability. The 
final configuration of the fill must be suitable for postmining 
land uses. Terraces shall not be constructed unless approved 
by the Department. 
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(7) The fill shall be inspected for stability by a reg
istered engineer or other qualified professional specialist 
during critical construction periods to assure removal of all 
organic material and topsoil, placement of underdrainage 
systems, and proper construction of terraces according to the 
approved plan. The registered engineer or other qualified 
professional specialist shall provide a certified report after 
each inspection that the fill has been constructed as specified 
in the design approved by the Department. 

RHnE-¥± 26-2.10(10)-Sl0313 PRIME FARMLAND (l) Applica
bility. (a) Permittees of surface mining and reclamation 
operations conducted on prime farmland shall comply with the 
general performance standards of this subchapter in addition to 
the special requirements of this section. Prime farmlands are 
those lands defined in paragraph (2) of this section that have 
been used for the production of cultivated crops, including 
nurseries, orchards, and other specialty crops, and small 
grains for at least five years out of the 20 years preceding 
the date of the permit application. 

(b) The requirements of this section are applicable to 
any permit issued on or after August 3, 1977. Permits issued 
before that date and revisions or renewals of those permits 
need not conform to the provisions of this section regarding 
actions to be taken before a permit is issued. Permit renewals 
or revisions shall include only those areas that--

(i) were in the original permit area or in a mining plan 
approved prior to August 3, 1977; or 

(ii) are contiguous and under State regulation or practice 
would have normally been considered as a renewal or revision of 
a previously approved plan. 

(2) Definition. Prime farmland means those lands that 
meet the applicability requirements in paragraph (1) of this 
section and the specific technical criteria prescribed by the 
Secretary of Agriculture as published in the Federal Register 
on August 23, 1977. These criteria are included here for 
convenience. Terms used in this section are defined in U.S. 
Department of Agriculture publications: Soil Taxonomy, Agriculture 
Handbook 436; Soil Survey Manual, Agriculture Handbook 18; 
Rainfall-Erosion Losses From Cropland, Agriculture Handbook 
282; and Saline and Alkali Soils, Agriculture Handbook 60. To 
be considered prime farmland, soils must meet all of the 
following criteria: 
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(a) The soils have--

,i) aquic, udic, ustic, or xeric moisture regimes and 
sufficient available water capacity within a depth of 40 inches 
or in the root zone, if the root zone is less than 40 inches 
deep, to produce the commonly grown crops in seven or more 
years out of ten; or 

(ii) xeric or ustic moisture regimes in which the avail
able water capacity is limited but the area has a developed 
irrigation water supply that is dependable and of adequate 
quality (a dependable water supply is one in which enough Nater 
is available for irrigation in eight out of ten years for the 
crops commonly grown); or 

(iii) aridic or torric moisture regimes and the area has 
a developed irrigation water supply that is dependable and of 
adequate quality. 

(b) The soils have a temperature regime that is frigid, 
mesic, thermic, or hyperthermic (pergelic and crylc reglmes are 
excluded). These are soils that at a depth of 20 inches have a 
mean annual temperature higher than 32 degrees F. In addition, 
the mean summer temperature at this depth in soils with an 0 
horizon is higher than 47 degrees F.; in soils that have no 0 
horizon, rhe mean summer temperature is higher than 59 degrees 
F. 

(c) The soils have a pH between 4.5 and 8.4 in all horizons 
within a depth of 40 inches or in the root zone, if the root 
zone is less than 40 inches deep. 

(d) The soils either have no water table or have a water 
table that is maintained at a sufficient depth during the 
cropping season to allow food, feed, fiber, forage, and oilseed 
crops common to the area to be grown. 

(u) The soils can be managed so that, in all horizons 
within a depth of 40 inches or in the root zone if the root 
zone is less than 40 inches deep, during part of each year the 
conductivity of the saturation extract is less than 4 mmhos/cm 
and the exchangeable sodium percentage (ESP) is less than 15. 

(f) The soils arc not flooded frequently during the 
growing season (less often than once in two years). 

(g) The soils have a product of K (erodibility factor) 
times percent slope of less than 2.0 and a product of T (soil 
erodibility) times C (climatic factor) not exceeding 60. 
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(h} The soils have a permeability rate of at least 0.06 
inch per hour in the upper 20 inches, ~nd the mean annual soil 
temperature at a depth of 20 inches is less than 59 degrees F.; 
the permeability rate is not a limiting factor if the mean 
annual soil temperature is 59 degrees F. or higher. 

(i} Less than ten percent of the surface layer (upper six 
inches) in these soils consists of rock fragments coarser than 
three inches. 

(3) Identification of prime farmland. Prime farmland 
shall be identified on the basis of soil surveys submitted by 
the applicant. The Department also may require data on irri
gation, drainage, flood control, and subsurface water manage
ment. Soil surveys shall be conducted according to standards 
of the National Cooperative Soil Survey, which include the 
procedures set forth in u.s. Department of Agriculture Handbooks 
436 (Soil Taxonomy) and 18 (Soil Survey Manual), and shall 
include--

(a) data on moisture availability, temperature regime, 
flooding, water table, erosion characteristics, permeability, 
or other information that is needed to determine prime farmland 
in accordance with subsection (2); 

(b) a map designating the exact location and extent of 
the prime farmland; and · 

(c) a description of each soil mapping unit. 

(4) Negative determination of prime farmland. The land 
shall not be considered as prime farmland where the applicant 
can demonstrate one or more of the following situations--

(a) Lands within the proposed permit boundaries have been 
used for the production of cultivated crops for less than five 
years out of 20 years preceding the date of the permit application. 

(b) The slope of all land within the permit area is ten 
percent or greater. 

(c) Land within the permit area is not irrigated or 
naturally subirrigated, has no developed water supply that is 
dependable and of adequate quality, and the average annual 
precipitation is 14 inches or less. 

(d) Other factors exist, such as a very rocky surface, or 
the land is frequently flooded, which clearly place all land 
within the area outside the purview of prime farmland. 

(e) A written notification, based on scientific findings 
and soil surveys, that land within the proposed mining area 
does not meet the applicability requirements in pGragraph (l) 
of this section is submitted to the Department by a qualified 
terson other than the applicant, and i.s approved by the Department. 
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(5) Plan for restoration of prime farmland. The appli
cant shall submit to the Department a plan for the mining and 
restoration of any prime farmland within the proposed permit 
boundaries. This plan shall be used by the Department in 
judging the technological capability of the applicant to restore 
prime farmlands. The plan shall include--

(a) a description of the original undisturbed soil 
profile, AS determined from a soil survey, showing the depth 
and thickness of each of the soil horizons that collectively 
constitute the root zone of the locally adapted crops and are 
to be removed, stored, and replaced; 

(b) the proposed method and type of equipment to be used 
for removal, storage, and replacement of the soil in accordance 
with paragraph (7) of this section; 

(c) the location of areas to be used for the separate 
stockpiling of the soil and plans for soil stabilization before 
redistribution; 

(d) if applicable, documentation such as agricultural 
school studies or other scientific data from comparable areas 
that supports the use of other suitable material, instead of 
the A, B or c soil horizon, to obtain on the restored area 
equivalent or higher levels of yield as nonmined prime farm
lands in the surrounding area under equivalent levels of 
management; and 

(e) plans for seeding the final graded mine land and the 
conservation practices to control erosion and sedimentation 
during the first 12 months after regrading is completed. 
Proper adjustments for seasons must be made so that final 
graded land is not exposed to erosion during seasons when 
vegetation or conservation practices cannot be established due 
to weather conditions; and 

(f) available agricultural school studies, company data, 
or other scientific data for comparable areas that demonstrate 
that the applicant using his proposed method of reclamation 
could achieve, within a reasonable time, equivalent or higher 
levels of yield after mining as existed before mining; and 

(g) plans that demonstrate that the proposed method of 
reclamation will achieve vegetation to satisfactorily comply 
with section 50-1047. 

(6) Consultation with Secretary of Agriculture and 
issuance of permit. 
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(a) The Department may grant a permit which shall incor
porate the plan submitted under subsection (5) of this section 
if it finds in writing that the applicant--

(i) has the technological capability to restore the prime 
farmland within the proposed permit area, within a reasonable 
time, to equivalent or higher levels of yield as nonmined prime 
farmland in the surrounding area under equivalent levels of 
manaqcmcnt; and 

(ii) will achieve compliance with the standards of para
graph (7) of this section. 

(b) Before any permit is issued for areas that include 
prime farmlands, the Department shall consult with the Secretary 
of Agriculture. The Secretary of Agriculture will provide a 
review of the proposed method of soil reconstruction and 
comment on possible revisions that will result in a more 
complete and adequate restoration. The Secretary of Agriculture 
has assigned his responsibilities under this paragraph to the 
Administrator of the U.S. Soil Conservation Service, and the 
u.s. Soil Conservation Service will carry out the consultation 
and review thro~gh its State Conservationist, located in each 
State. 

(7) Special requirements. For all prime farmlands to he 
mined and reclaimed, ~he applicant shall meet the following 
special requirements; 

(a) All soil horizons to be used in the reconstruction of 
the soil shall be removed before drilling, blasting, or mining 
to prevent contaminating the soil horizo~s with undesirable 
materials. Where removal of soil horizons results in erosion 
that may cause air and water pollution, the Department shall 
specify methods of rreatment to control erosion of exposed 
overburden. The permittee shall--

(i) remove separately the entire A horizon or other suit
able soil materials which will create a final soil having an 
equal or greater productive capacity than that which existed 
prior to mining in a manner that prevents mixing or contamination 
with other material before replacement; 

(ii) remove separately the B horizon of the natural soil 
or a combination of B horizon and underlying C horizon or other 
suitable soil material that will create a reconstructed root 
zone of equal or greater productivity capacity than that which 
existed prior to mining in a manner that prevents mixing or 
contamination with other material; and 
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(iii) Remove separately the underlying C horizons or 
other strata, or a combination of such horizons or other stratq, 
to be used instead of the B horizon that are of equal or 
greater thickness and that can be shown to be equal or more 
favorable for plant growth than the B horizon, ~nd that when 
replaced will create in the reconstructed soil a final root 
zone of comparable depth and quality to that which existed in 
the natural soil. 

(b) If stockpiling of soil horizons is allowed by the 
Department in lieu of immediate replacement, tho P. horizon and 
B horizon must be stored separately from each other. The stock
piles must be placed within the permit area and where they will 
not be disturbed or exposed to excessive erosion by water or 
wind before the stockpiled horizons can be redistributed on 
terrain graded to final contour. Stockpiles in place for more 
than 30 days must meet the requirements of Sl0340 of lhis 
subchapter. 

(c) Scarify the final graded land before the soil horizons 
are replaced. 

(d) Repl~ce the material from the B horizon, or other 
suitable material specified in subparagraph (7) (a) (i i) or 
(7) (a) (iii) of this section in such a manner as to avoid 
excessive compaction of overburden and to a thickness com
parable to the root zone that existed in the soil before 
mining. 

(e) Replace the A horizon or other suitable soil materials, 
which will create a final soil having an equal or greater 
productive capacity than existed prior to mining, as the fin0l 
surface soil layer to the thickness of the original soil as 
determined in subparagraph (7) (a) (i) of this section in a 
manner that--

(i) prevents excess compaction of both thP surface l~ycr 
and underlying material and reduction of permeability to less 
than 0.06 inch per hour in the upper 20 inches of the recon
structed soil profile; and 

(ii) protects tho surface layer from wind and water 
erosion before it is seeded or planted. 

(f) Apply nutrients and soil amendments as needed to 
establish quick vegetative growth. 

Rl:ll'>B-\iH 26-2.10(10)-810302 SIGNS AND MARI<ERS (1) Spec-
ifications. All signs requ~rcd<~to be posted shall be of a 
standard design that can be seen and read easily and shall be 
made of durable material. The signs and other markers shall be 
maintained during all operations to which they pertain and 
shall conform to local ordinances and codes. 
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(2) Mine and permit identification signs. Signs iden
tifying the mine area shall be displayed at all points of 
access to the permit area from public roads and highways. 
Signs shall show the name, business address, and telephone 
number of the permittee and identification numbers of current 
mining and reclamation permits or other authorizations to 
operate. Such signs shall not be removed until after release 
of all bonds. 

(3) Perimeter markers. The perimeter of the permit area 
shall be clearly marked by durable and easily recognized 
markers or by other means approved by the Department. 

{4) Buffer zone markers. Buffer zones shall be marked in 
a manner consistent with the perimeter markers along the 
interior boundary of the buffer zone. 

(5) Blasting signs. Tf blasting is necessary to conduct 
surface coal mining nperations, signs reading "Blasting Area" 
shall be displayed conspicuously at the edge of blasting areas 
along access and haul roads within the mine property. Signs 
reading "Blasting Area" and explaining the blasting warning and 
all clear signals shall be posted at all entrances to the 
permit area. 

(6) Topsoil markers. Where topsoil or other vegetation
supporting material is segregated and stockpiled, the stock
piled material shall be marked. Markers shall remain in place 
until the material is removed. 

RHbE-V~~~ 26-2.10(10)-510303 UNDERGROUND MINING (l) 
Compliance. All underground mining-aDO assoclated reclamation 
operations shall comply with the applicable performance stan
dards of these rules. Those performance standards which the 
Department has deemed to be inapplicable to underground mining 
and associated reclamation operations are as follows: Rule · 
V~H 26-2.10 (10) -Sl0302 (5) and Rule 26-2.10 (10) -Sl0310 (1) (l), 
(l) (m) (i) through (iii), and (4) (b) (i) and (ii). 

(a) For the purpose of these rules, "underground mining 
and associated reclamation operations" mean a combination of 
surface operations and underground operations. Surface operations 
include construction, use, and reclamation of new and existing 
access and haul roads, above ground repair areas, storage 
areas, processing areas, shipping areas, and areas upon which 
are sited support facilities, including hoist and ventilating 
ducts, and on which materials incident to underground ~ining 
operations are placed. Lands overlying any tunnels, shafts or 
other excavations arc included. Underground operations include 
underground construction, operation, and reclamation of shafts, 
adits, underground support facilities, underground mining, 
hauling, storage, and blasting. 
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(b) For the purpose o~ this part, "disturbed areas" means 
surface work areas and lands affected by surface operations 
facilities and other operating facilities, waste work and 
spoil disposal areas, and mine waste impoundments or embankments. 

(2) Authorizations to operate. A copy of all current 
permits, licenses, approved plans or other authorizations to 
operate the mine shall be available for inspection at or ncar 
the mine site. Each application for an underground mining 
permit shall be accompanied by cross-sections and maps showing 
tho proposed underground locations of all shafts, entries, and 
haulageways or other excavations to be excavated during the 
permit period. 

3. The following arc summaries of the comments received 
and the Department's response to those comments: 

RULE 26-2.10(10)-Sl026l APPLICABILITY 

(1) COMMENT: Subsection (2) is unclear as to the affective 
date of the rules. 

RESPONSE: ThG Department agrees and has modified the rules 
to provide an effective date and provide that reclamation 
for areas mined before May 3, 1978, must comply with the 
reclamation requirements in affect before that date. 

(2) COMMENT: Subsection "(c)" should be subsection 
" ( 3) " • 

RESPONSE: The Department agrees and has modified the 
rule accordingly, also modifying the citation in subsection (4). 

(3) COMMENT: Add to subsection (3) language which 
provides that preexisting, nonconforming structures need not 
meet design criteria if they meet performance standards. 

RESPONSE: This change was mandated on the federal level 
by Judge Flannery's decision. The Department agrees with the 
proposed change and it has been incorporated into proposed 
subsection (3). 

(4) COMMENT: Subsection (4) (a) should not require the 
operator to have submitted his statement of physical impossi
bility to the Director of the Office of Surface Mining. 

RESPONSE: Thirty C.F.R. 710.11 makes this a requirement 
for a state interim program. The suggestion is therefore 
rejected. 

(5) COMMENT: Subsection (4) (d) requires "construction'" 
to have been commenced by June 3, 1978. "Construction" should 
be defined to monetary and physical considerations such as 
sodding, scarification, and dredging. 
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RESPONSE: The term "construction", 'IS is commonly used, 
docs not include a monetary commitment and does include the 
suggested physical considerations. The suggestion is therefore 
r;ejected. 

(6) COMI1ENT: subsection (4) (e) does not adequa.tely define 
"Director" and should be changed to "Department". 

RESPONSE: Tho term refers to the "Director cf the Office of 
Surface Mining". The rule has been modified to reflect this 
moun in~~. 

RULE 2G-2.10(10)-Sl029l ~~FINJTIQNS 

(1) COMMENT: Change thE definition of "acid-forming" 
(subsection (2)) by eliminating the word "may" thus excluding 
those mater1als that neutralizing agents. 

RESPONSE: The Department's language is taken from the 
federal regulations, which has not been changed. The definition 
as proposed by the Department can be interpreted to apply to 
those situations where there is not adequate buffering to neutral
ize acids produced. The proposed change is rejected. 

(2) COMMENT: Change the definition of "aquifer" (sub
section (5)) to a "group or formation or a part of a formation 
that contains suffi~ient saturated permeable materials to yield 
significant quantities of water to wells, or springs. 1

' 

RESPONSE: The language proposed by the Department is taken 
from the federal regulations. In addition, a water right is 
based upon beneficial use and not a "significant" quantity of 
water yielded only to wells and springs. Although the proponents 
have raised the possibility that the present definition could 
apply to aquitards and aquicludes, that possibility is remote 
because those formations would probably not yield water in 
sufficient quantities for a specified use. The proposed change 
is therefore rejected. 

(3) COMMENT: Modify the definition of "flood irrigation" 
(subsection (12)) by excluding on alluvial valley floors, areas 
2. 5 meters or highc'r in elevation above the streambed and excluding 
w~Lcrs pumrlcd in. 

RESPONSE: The language proposed by the Department is taken 
from the federal regulations. The proposed addition would signif
icantly modify the alluvial valley floors provisions. The 
proposed change is therefore rejected. 

(4) COMMCNT: Hcdcfine "aroundwater" (subsection (13)) as 
"The tension free (i.e., hydro~tatic pressure is equal to or 
qreatcr than atmospheric pressure) continuous mass of water below 
tlH~ soil surface.'' 

8-7/27/78 Montana Administrative Register 



-1052-

RESPONSE: The Department agrees. Although the Department's 
proposed definition is taken from the federal regulations. The 
proposed definition would not make the Department's regulations 
less strict. The proposed change is adopted. 

(5) COMMENT: In the definition of "intermittent or perennial 
stream" (subsection (19)), replace "for at least one month" with 
"for at least 30 continuous days." 

RESPONSE: The Department agrees. Change adopted. 

(6) COMMENT: Modify the definition of "leachate" !sub
section (20)) by excluding therefrom suspended materials. 

RESPONSE: 'l'he Department agrees. Change adopted. 

(7) COMMENT: Modify the definition of "productivity" to 
include only "above ground" yield during a "growing season" 
instead of "for a unit of time." · 

RESPONSE: Although above ground yield is the commonly used 
measure of productivity, the possibility exists that root growth 
may be used in the future. For certain vegetation more than one 
growing season may be needed to determine productivity. The 
proposed modifications are therefore rejected. 

(8) COMMENT: Replace the definition of "subirrigation" 
(subsection (38)) with a definition which applies only to areas 
where the groundwater level is with 1.5 meters of ground level 
and which eliminates irrigation by pumping. . 

RESPONSE: Subirrigation should not 
water within 1.5 meters of the surface. 
supply subirrigation to plants above the 
agricultural crops root deeper than that 
change is therefore rejected. 

be restricted to ground
Capillary rise can 
saturated zone and some 
depth. The suggeslcd 

(9) COMMENT: .Modify the definition of "Toxic-forming 
materials" (subsection 42)) by including only those materials 
that will produce toxic pollutants as defined in the Federal 
Water Pollution Control Act, rather than materials that will 
produce chemical or physical conditions that may be detriment~l 
to biota or uses of water. 

RESPONSE: This definition is taken from the federal reg
ulations. It is designed to avoid potential problems by defining 
as toxic-forming those materials that will create conditions that 
arc likely to have detrimental effect. The suggested chanqe is 
therefore rejected. 

(10) COMMENT: Modify the definition of "Toxic-mine drainage" 
by defining it as water which contains toxic pollutants or de
fined by the Federal Water Pollution Control Act instead of water 
which contains a substance which is likely to damage biota. 
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RESPONSE: For the same basic reasons comment #8 was 
rejected, this proposed modification is rejected. 

RULE 2.10(10)-Sl0301 POSTING 

No comments received. 

RULE 26-2.10(10)-S103ll POSTMINING USES 

(1) COMMENT: The Department does not have authority to 
adopt this rule and it therefore should be eliminated. 

RESPONSE: The authority is contained 
1044. The proposed deletion is rejected. 
authority upon which the rule is based has 
subsection (4). 

in Section 50-
A statement of 
been included in 

(2) COMMENT: Eliminate paragraph (2) (b) which requires 
the postmining use of land that has received improper management 
shall be judged on the basis of premining use of surrounding 
lands that have received proper management because topsoil 
loss may have occurred, making reclamation to that standard 
impossible. 

RESPONSE: This is a requirement of the federal regulations. 
The intent is to require abused lands to be replaced in a 
better condition after mining. The suggestion is therefore 
rejected. 

(3) COMMENT: Allow use as cropland, hayland, or pasture 
as a postmining use where it corresponds with the premining 
use. 

RESPONSE: This is prohibited by Section 50-1045. The 
proposal is therefore rejected. 

(4) COMMENT: The Department should not allow under 
subsection (4) alternative land uses which require less land 
reclamation than the previous use. 

RESPONSE: The proposed rules as presently drafted 
provide this protection whenever vegetation is the proposed 
postmining use by requiring revegetation to rangeland, which 
is the most stringent requirement. Thus, it is only when non
vegetative alternative uses are applied for that the comment 
is relevant. The major problem is ensuring that alternative 
land uses do not in the future lead to conditions which would 
not be acceptable at the time of bond release. To prevent 
this, paragraph 4(j) has been added. 
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RULE 26-2.10(10)-Sl0312 DISPOSAL OF SPOIL 

No comments received. 

COMMENT: The Department docs not have the authority to 
adopt this rule and it should therefore be eliminated. 

RESPONSE: The authority although not specifically set 
forth in the Montana Act as it is in the federal act, is 
contained in Sections 50-1042, 1035, 1043, and 1044. 

RULE 26-2.10(10)-Sl0302 SIGNS AND ~RKERS 

COMMENT: In subsection (4), require buffer zone markers 
only where the buffer zone boundary is other than the permit 
boundary. Also, define "buffer zone" because the term is 
used differently in the Montana regulations than it is used 
in the federal regulations. 

RESPONSE: Operators need only look to the state regulations. 
Therefore, there is no need to clarify the term "buffer zone", 
and the suggestion that this be done is reiected. As to the 
first suggestion, the Department agrees and language so 
modifying the rule has been incorporated. 

RULE 26-2.10(10)-510303 UNr:ERGR()_~~D lUNING 

No comments received. 

COMMENTS APPLICABLE TO ALL RULES 

(I) COMMENT: Reword the rules so th~t they do not 
apply to urQnium mininq. 

RESPONSE: The uranium mining industry had no objections 
to the application of these rules to their industry and one 
commenter favored il. The rules provide regulating procedure 
for uranium mining which can be modified to more particuldrly 
aflply to that process in certain areas or uranium mininq 
becomes more prevalent in .'!ontana. The suqqestion is 
therefore rejected. 

(2) COMMENT: The Department should adopt a proCJram 
whereby state coal leases on lands upon which rnininq is 
precluded pursuant to these rules can be exchanged for other 
leases. 

RESPONSE: These rules are being adopted pursuant lo 
the authority granted to the Board and Department by Chapter 
10 of Title 50. That chapter docs not provide authority for 
such an exchange program. The proposal is therefore rejected. 
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(3) COMMENT: The proposed rules should define the 
term "reclamation". 

RESPONSE: The term is defined in section 50~1036(14). 
Definition in the rules is therefore unnecessary. The 
proposal is therefore rejected. 

(4) COMMENT: The proposed rules should define the 
term ''reasonable time''. 

RESPONSE: The term represents a standard that must be 
applied on a case by case basis. The proposal is ~herefore 
rejected. 1 

Ted Schwinden, Actinq Governor & 
Acting Chairman of the Board of 
Land Commissioners 

Certified to the Secretary of State July 18, 1978. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND THE BOARD OF LAND COMMISIONERS 

OF THE STATE OF MONTANA 

In the matter of the amend
ment of Rules 26-2.10(10)-
310310, 510320, Sl0330, 
510340, and 510350 

TO: All Interested Persons: 

NOTICE OF AMENDMENT 
OF RULES 26-2.10(10)-
510310, 510320, Sl0330, 
Sl0340, and 810350 

l. On May 25, 1975, the Department of State Lands and 
Board of Land Commissioners published notice of proposed 
amendments to Rules 26-2.10(10)-310310, 510320, 510330, 510340, 
and 510350 concerning strip and underground mine reclamation at 
page 675 of the 1978 Montana Administrative Register, issue no. 
5. A public hearing, at which written and oral testimony was 
taken, was held on June 15, 1978. Written testimony was 
accepted until June 22, 1978. 

2. The Board has adopted the proposed rules with the 
following changes: 

26-2.10(10)-310310 MINING AND RECLAMATION PLANS (l) 
Backfllllng and grading. 

(a) Backfilling and grading of the disturbed area shall 
be completed prior to removal of necessary reclamation equipment 
from the area of operation. If the operator for good cause 
shown cannot complete backfilling and grading requirements 
within the time limits set for current backfilling and grading, 
the Department may approve a revised time table. Additional 
bonding may be required. 

(b) All final grading en the area of land affected shall 
be to the approximate original contour of the land. The final 
surface of the restored area need not necessarily have the 
exact elevations of the original ground surface. Where a flat 
surface or a surface with less slope than the original ground 
surface is desired, such surface shall be deemed to comply with 
backfilling and grading to the approximate original contour. 
With the exception of highwalls, railroad loops and access road 
cuts and fills through unmined lands, no final graded slopes 
shall be steeper than five horizontal to one vertical (5:1) 
unless otherwise approved in writing by the Department. 

(c) In order to achieve the approximate original contour, 
the permittee shall transport, backfill, compact (where advisable 
to ensure stability or to prevent leaching of toxic materials), 
and grade all spoil material to eliminate all highwalls, spoil 
piles, and depressions. cut-and-fill terraces may be used only 
in those situations expressly identified in this section. The 
postmining graded slopes must approximate the premining natural 
slopes in the area as defined in paragraph (i). 
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(i) Slope measurements. (A) To determine the natural 
slopes of the area before mining, sufficient slopes to 
adequately represent the land surface configuration, and as 
approved by the Department in accordance with site conditions, 
must be accurately measured and recorded. Each measurement 
shall consist of an angle of inclination along the prevailing 
slope extending 100 linear feet above and below or beyond 
the mineral outcrop or the area to be disturbed, or, where 
this is impractical, at locations specified by the Department. 
Where the area has been previously mined, the measurements 
shall extend at least 100 feet beyond the limits of mining 
disturbances as determined by the Department to be represen
tative of the premining configuration of the land. Slope 
measurements shall take into account natural variations in 
slope so as to provide accurate representation of the range 
of natural slopes and shall reflect geomorphic differences 
of the area to be disturbed. Slope measurements may be made 
from topographic maps showing contour lines, having sufficient 
detail and accuracy consistent with the submitted mining and 
reclamation plan. 

(B) After the disturbed area has been graded, the 
final graded slopes shall be measured at the beginning and 
end of lines established on the prevailing slope at locations 
representative of premining slope conditions and approved by 
the Department. ~hese-meas~~effieft~s This grading must not be 
made done so as to allow unacceptably steep slopes to be 
constructed. 

(ii) ~inal graded slopes. The final graded slopes 
shall not exceed either the approximate pre~ining slopes as 
determined according to paragraph (i) (A) and approved by the 
Department or any lesser slope specified by the Department 
based on consideration of soil, climate, or other-characteristics 
of the surrounding area. Postmining final graded slopes 
need not be uniform. 

(d) On approval by the Department, cut-and-fill terraces 
may be allowed if the terraces are compatible with the 
approved postmining land usc. Terraces shall be installed 
in such a way so as not to prohibit vehicular access or 
revegetation procedures. Terraces shall be installed at 
varying intervals as determined by climatic conditions, 
spo1l and topsoil composition and texture, slope steepness, 
and slope length. Suggested terrace installation intervals 
shall be submitted in the reclamation plan. Additional 
surface manipulation procedures shall be installed as required 
by the Department. Culverts and underground rock drains shall 
be used on the terrace only when approved by the Department. 
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(c) Small depressions. The requirement of this section 
to achieve approximate original contour does not prohibit 
construction of small depressions if they are approved by the 
Department. These depressions shall be compatible with the 
approved postmining land use and shall not be inappropriate 
substitutes for construction of lower grades on the reclaimed 
lands. Depressions approved under this section shall have a 
holding capacity of less than 1 cubic yard of water or, if it 
is necessary that they be larger, shall not restrict normal 
access throughout the area or constitute a hazard. Large, 
permanent impoundments shall be governed by paragraph (f) of 
this section and by 510330 of this subchapter. 

(f) Permanent impoundments. Permanent impoundments may 
be retained in mined and reclaimed areas, provided all hJghwalls 
are eliminated by grading to appropriate contour and the provisions 
for postmining land use End protection of the hydrologic 
balance are met. No impoundments shall be constructed on top 
of areas in which excess materials are deposited pursuant to 
Rule '<I §1 0312 of this subchapter. 

(g) All exposed mineral seams remaining after mining 
shall be covered with a minimum of four feet of nontoxic and 
noncombustible material, and acid-forming, toxic-forming, 
combustible materials, or any other waste materials identified 
by the Department that are exposed, used, or produced during 
mining shall be covered with a minimum of eight feet of nontoxic 
and noncombustible material; or, if necessary, treated to 
neutralize toxicity in order to prevent water pollution and 
sustained combustion, and to minimize adverse effects on plant 
growth and land uses. Where necessary to protect against 
upward migration of salts, exposure by erosion, to provide an 
adequate depth for plant growth or to otherwise meet local 
conditions, the Departmen~ shall specify thicker amounts of 
cover using nontoxic material. Acid-forming or toxic-forming 
material shall not be buried or stored in proximity to a 
drainage course so as to cause or pose a t·hrectt of water 
pollution. 

(h) hn operator shall show where the overburden and parting 
strata materials arc to be placed in the backfill. Materials 
which are not conducive to revegetation techniques, establishment, 
and growth shctll not be left on the top or within eight feet 
of the top of regraded spoils or at the surface of any other 
affected areas. The Department may require that problem materials 
be placed at a greater depth. 

(i) The operator shall bury under adequate fill all materials 
set forth in section 50-1043 only after approval of the method 
and site by the Department. In the event that the operator 
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plqns to use fly-qsh for fill materiql 1 it must be shown 
by adequqte testing and analysis that the fly-ash mqterial 
will not hqvc any adverse or detrimental effect. Plans 
for placement of fly-ash or any other foreign matter or 
processes in the backfill must be approved by the Department. 

(j) Backfilled materials shall be selectively placed 
and compacted wherever necessary to prevent leaching of 
toxic-forming materials into surface or subsurface waters 
in accordance with Rule Sl0330 of this subchapter and 
wherever necessary to ensure the stability of the backfilled 
materials. The method of compacting material and the design 
specifications must be approved by the Department before 
the toxic materials are covered. 

(k) Before waste materials from a coal preparation or 
conversion facility or from other activities conducted outsine 
the permit area such as municipal wastes arc used for fill 
material, it must be demonstrated to the Department by 
hydrogeological means and chemical and physical analyses that 
use of these materials will not adversely affect water 
public health and safety; and will not cause instability 
in the backfilled area. Where thick overburden is encountered, 
all highwalls and depressions will be eliminated by backfilling 
with soil and suitable waste materials. The thick overburden 
provisions of this section may apply only where the final 
thickness is the sum of the overburden thickness and mineral 
thickness. Final thickness is the product of the overburden 
thickness times the bulking factor to be determined for each 
mine area. 

(l) Box cut spoils or portions thereof, shall be hauled 
to the final cut if: 

(i) Excessively large areas of the mine perimeter will 
be disturbed by proposed methods for highwall reduction or 
regrading of box cut spoils; or 

(ii) material shortages in the area of the final hiqhwall 
or spoil excesses in the area of the box cut are likely tb 
preclude effective recontouring. 

(m) Final grading shall be kept current with mining 
operations. In order to be considered current, grading and 
backfilling shall meet the following requirements unless 
exceptions are granted by the Department. 

(i) on lands affected by area strip mining, the grading 
and backfilling shall not be more than two spoil ridges 
behind the pit bcinq worked; the spoil from that pit being 
considered the firs~ ridge. The Department may allow delay 
grading of box cut spoils if better recontouring will 
result. 
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(iil if the operation involves stripping and augering, 
the augering shall follow the stripping by not more than 
sixty (60} days and final grading and backfilling shall 
follow the augcring by not more than fifteen (15} days, but 
in no instance shall an area be left ungraded more than 
1,500 feet behind the augering. 

(iii) all backfilling and grading shall be completed 
within ninety (90) days after the department has determined 
that the operation is completed or that a prolonged suspension 
of work in the area will occur. Final pit reclamation shall 
proceed as close behind the coal loading operation as the 
frequency and location of ramp roads, the use of overburden 
stripping equipment in highwall reclamation, and other 
factors may allow. 

(iv) grading and backfilling of other types of subject 
excavations shall be kept current as departmental directives 
dictate for each set of field circumstances. 

(n) Reclamation equipment to be used in grading and 
highwall reduction shall be listed in the application for a 
permit. 

(2) Highwall reduction. 

(a) All highwalls shall be reduced and the steepest slope 
of the reduced highwall shall be no greater than 20 degrees 
from the horizontal. Highwall reduction shall be commenced at 
or beyond the top of the highwall and sloped to the graded 
spoil bank. 

(b) The company shall show by a narrative and cross
sections the plan of highwall reduction, including the limits 
of buffer zone. 

(c) Grading along the contour. All final grading, 
preparation of overburden before replacement of topsoil, and 
placement of topsoil shall be done along the contour to 
minimize subsequent erosion and instability. If such grading 
preparation or placement along the contour would be hazardous 
to equipment operators, then grading, preparation or placement 
in a direction other than generally parallel to the contour may 
be used. In all cases, grading, preparation, or placement 
shall be conducted in a manner which minimizes erosion and 
provides a surface for replacement of topsoil which will 
minimize slippage. 

(d) Regrading or stabilizing rills and gullies. When 
rills or gullies deeper than nine inches form in areas that 
have been regraded and the topsoil replaced but vegetation 
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has not yet been established the permittee shall fill, 
grade, or otherwise stabilize the rills and gullies and 
reseed or replant the areas. The Department shall specify 
that rills or gullies of lesser size be stabilized if the 
rills or gullies will be disruptive to the approved postmining 
land use or may result in additional erosion and sedimentation. 

(3) Iluffer zones. 

(a) All mining activities, including highwall reduction 
and related reclamation, shall cease at least 100 feet from a 
property line, permanent structure, unmineable steep or 
precipitous terrain, or any area determined by the Department 
to be of unique scenic, historical, cultural, or other 
unique value. If special values or problems are encountered, 
the Department may modify buffer zone requirements. 

(b) The transition from undisturbed ground shall be 
blended with cut or fill to provide a smooth transition in 
topography. 

(4) Roads and railroad loops. 

(a) Haulagcway roads through permitted areas shall be 
allowed providing that their presence does not delay or 
prevent recontou~ing and revegetation on immediately adjacent 
spoils. 

(b) Ramp roads will be allowed under the following 
criteria: 

(i) No more than two ramp roads per mile of active pit 
being mined shall be allowed. Fractional portions of ramp 
road~ resulting from active pit lengths of uneven mileage will 
be counted as an additional ramp road allowable. (Example: 
2.1 (active pit mile length) x 2 (ramp roads/mile) = 4.2 
(ramp roads) or 5 ramp roads allowable) . The Department may 
authorize an additional ramp road. 

(ii) Ramp roads, beginning from the spoil edge of the pit 
being worked, shall be engineered so as to exhibit an overall 
seven percent grade, or steeper, until topping on graded 
spoils. As each new pit is excavated, the ramp roads shall be 
regraded, as soon as possible, so as to remain at an overall 
seven percent or steeper grade from the spoil side of the new 
pit. In all cases, ramp road renovation grading shall allow 
for topsoiling and revegetative activities to proceed during 
prime revegetative seasons. Lesser slopes may be allowed if 
the Department makes a written determination that seven percent 
slopes would cause safety problems or hamper successful recla
mation. 
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(c) The Department may require that access roads con
structed after the effective date of the Act be graded, 
constructed, and maintained in accordance with the following 
requirements: 

(i) No sustained grade shall exceed eight percent. 

(ii) The maximum pitch grade shall not exceed 12 percent 
for 300 feet. 

(iii) There shall not be more than 300 feet of maximum 
pitch grade for each 1000 feet. 

(iv) The grade on switchback curves shall be reduced to 
less than the approach grade and shall not be greater than ten 
percent. 

(v) Cut slopes shall not be more than 2:1 in soils or 
l/2:1 in rock. 

(vi) All grades referred to shall be subject to a 
tolerance of two percent of measurement. Linear measurements 
shall be subject to a tolerance of ten percent of measurement. 

(vii) Additional requirements may be imposed by the 
Department if special drainage or steep terrain problems are 
likely to be encountered. 

(d) The location of a proposed road or railroad loop 
shall be identified on the site by visible markings at the 
time the reclamation and mining plan is preinspected and prior 
to the conunencement of construction. No such construction 
shall proceed along dry coulees and intermittent drainaqcways 
unless the operator assures that no offsite sedimentation will 
result. 

(e) Drainage ditches shall be constructed on both sides 
of the through-cut, and the inside shoulder of a cut-fill 
section, with ditch relief cross-drains being spaced according 
to grade. Water shall be intercepted before-reaching a swjtch
back or large fill and shall be drained off or released below 
the fill. Drainage structures shall be constructed in order 
to cross a stream channel and shall not affect the flow or 
sediment load of the stream. 

(f) All cut and fill slopes resulting from construction 
of access road, railroad loop or haulaqeway road outside of 
the area to be mined shall be stabilized and revegetated the 
first seasonal opportunity. 

Hontana Administrative f1egister 8-7/27/78 



-1063-

(g) No roads or railroad loops shall be surfaced with 
refuse coal, acid-producing or toxic materials or with any 
material which will produce a concentration of suspended 
solids in surface drainage. 

(h) All appropriate methods shall be employed by the 
operator to prevent loss of haulage or access road surface 
material in the form of dust. 

(i) Upon abandonment of any road or railroad loop, the 
area shall be conditioned and seeded and udequate measures 
taken to prevent erosion by means of culverts, water bars, or 
other devices. Such areas shall be abandoned in accordance 
with all provisions of Chapter 10, Title 50, R.C.M. 1947 and 
of the Rules and Regulations adopted pursuant thereto. Upon 
completion of mining and reclamation activities, all roads 
shall be closed and reclaimed unless the landowner requests in 
writing and the Department concurs that certain roads of 
specified portions thereof are to be left open for further 
use. 

(5) Hydrologic impact of roads. 

(a) General. Access and haul roads and associated bridges, 
culverts, d1tches, and road r1ghts-of-way shall be constructed, 
maintained, and recla~med to prevent add~t~onal contr~but~ons 
of suspended soll<fs to streamflow, or to runoff outs1de the 
perm1t area to the extent posslble, us1ng the-best technology 
currently available. In no event shall the contr1but1ons 
be 1n excess of requirements set by applicable State or Federal 
law. All access and haul roads shall be removed and the 
land affected regraded and revegetated cons1stent w1th the 
requirements of sections Sl03l0 and 510350 of this subchapter, 
unless retention of a road is approved as part of a postm1n1ng 
land use under Rule IV of this subchapter as being necessary to 
support the postm1n1ng land use or necessary to adequately 
control erosion and the necessary maintenance is assured. 

(b) Construction. 

(i) All roads, insofar as possible, shall be located 
on ridges-or on the ava1lable flatter and more stable slopes to 
m1nimize erosion. Stream fords are proh1bited unless they are 
specifically approved by the Department as temporary routes 
across dry streams that w1ll not adversely affect sedimentation 
and that will not be used for coal haulage. Other stream ·
cross1ngs shall be made us1ng bridges, culverts or other 
structures des1gned and constructed to meet the requirements 
of this paragraph. Roads shall not be located in active stream 
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channels nor shall they be constructed or maintained in a 
manner that increases erosion or causes significant sedi 
mentation or flooding. However, nothing in this paragraph 
will be construed to prohibit relocation of stream channels 
in accordance with subparagraph (5) (b) of this section. 

(ii) In order to minimize erosion and subsequent 
disturbances of the hydrologic balance, roads starr-be 
constructed in compliance with the following grade restrictions 
or other grades determined by the Department to be necessary 
to control erosion: 

(A) The overall sustained grade shall not exceed eight 
percent. 

(Bj The maximum grade greater than ten percent shall not 
exceed 12 percent for more than 300 feet. 

(C) There shall not be more than 300 feet of grade 
exceeding eight percent within each 1,000 feet. 

(iii) All access and haul roads shall be adequately 
drained using structures such as, but not limited to, d1tches, 
water barriers, crossdrains, and ditch-relief drains. For 
access and haul roads that are to be maintained for more than 
one year, water control structures shall be designed with 
a discharge capacity capable of passing the peak runoff from 
a ten year, 24 hour precipitation event. Drainage pipes and 
culverts shall be constructed to avoid £lugging or collapse 
and erosion at inlets and outlets. Drainage ditches shall be 
provided at the toe of all cut slopes formed £z construction 
of roads. Trash racks and debris basins shall be installed 
in the drainage ditches wherever debris from the drainag~ 
area could impair the functions of drainage and sediment 
control structures. Ditch relief and cross drains shall be 
spaced according to grade. Effluent limitations of paragraph 
(3) (b) of this section shall not apply to drainage from access 
and haul roads located outside the disturbed area as defined 
in this section unless otherwise specified by the Department. 

(iv) Access and haul roads shall be surfaced with durable 
material. Toxic and acid forming substances shall not be 
used. Vegetation may be cleared only for the essential width 
necessary for road and associated ditch construction and to 
serve traffic needs. 

(c) Maintenance. (i) Access and haul roads shall be 
routinely maintained by means such as, bt,t not limited to 
wetting, scraping or surfacing. 
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(ii) Ditches, culverts, drains, trash racks, debris 
basins and other structures serving to drain access and haul 
roads shall not be restricted or blocked in any ~anner that 
impedes drainage or adversely affects the intended purpose of 
the structure. 

(6) Hydrologic impacts of other transport facilities. 
Railroad loops, spurs, sidings and other transport facilities 
shall be constructed, maintained and reclaimed to control 
diminution or degradation of water quality and quantity and to 
prevent ~dditional contributions of suspended solids to 
streamflow, or to runoff outside the permit area to the extent 
possible, using the best technology currently available. In 
no event shall contributions be in excess of requirements set 
by applicable State or Federal law. 

26-2.l0(10)-Sl0320 BLASTING (l) General. (a) The 
permit'Eee shall comply with all applicable local, State, and 
Federal laws and regulations and the requirements of this 
section in the storage, handling, preparation, and use of 
explosives. 

(b) Blasting operations that use more than the equivalent 
of five pounds of TNT shall be conducted according to a time 
schedule approved by the Depart~cnt. 

(c) All blasting operations shall be conducted by experienced, 
trained, and competent persons who understand the hazards 
involved. Persons working with explosive materials shall--

(i) have demonstrated a knowledge of, and a willingness 
to comply with, safety and security requirements; 

(ii) be capable of using mature judgment in all situations; 

(iii) be in good physical condition and not addicted to 
intoxicants, narcotics, or other similar types of drugs; 

(iv) possess current knowledge of the local, State and 
Federal laws and regulations applicable to his work; and 

(v) have obtained a certificate of completion of training 
and qualific~tion as required by State law or the Department. 

(2) Preblasting survey. (a) On the request to the 
Department of a resident or owner of a man-made dwelling or 
structure that is located within one-half mile of any part of 
the permit area, the permittee shall conduct a preblasting 
survey of the dwelling or structure and submit a report of the 
survey to the Department. 
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(b) Personnel approved by the Department shall conduct 
the survey to determine the condition of the dwelling or 
structure and to document any preblasting dama~e and other 
physical factors that could reasonably be affected by the 
blasting. Assessments of structures such as pipes, cables, 
transmission lines, and wells and other water systems shall 
be limited to surface condition and other readily available 
data. Special attention shall be given to the preblasling 
condition of wells and other water systems used for human, 
animal, or agricultural purposes and to the quantity and 
quality of the water. 

(c) A written report of the survey shall be prepared and 
signed by the person or persons who conducted the survey and 
prepared the written report. The report shall include recom
mendations of any special conditions or proposed adjustments 
to the blasting procedures outlined in subsection (5) which 
should be inco~porated into the blasting plan to t•revent 
damage. Copies of the report shall be provided to the person 
requesting the survey and to the Department. 

(3) Public notice of blasting schedule. At least len 
days, but not more than 20 days before beginning a blasting 
program in which explosives that use more thdn the equivalent 
of .five pounds of TNT are detonated, tho permittee shall 
publish a blasting schedule in a newspaper of gener~l circulation 
in the locality of the proposed site. Copies of the schedule 
shall be distributed by mail to local governments and public 
utilities and to each residence within one mile of the blasting 
sites described in the schedule. The permittee shall republish 
and redistribute the schedule by mail at least every three 
months. Blasting schedules shall not be so general as to 
cover all working hours but shall identify as accurately ~s 
possible the location of the blasting sites and the time 
periods when blasting will occur. The blasting schedule shall 
contain at a minimum--

(a) idcntific~tion of the specific areas in which blasting 
will take place. The specific blasting aredS described shall 
not be larger than 300 acres with a generally contiguous border; 

(b) dates ~nd times when explosives are to be detonated 
ex1)ressed in not more than four~hour increments; 

(c) methods to be used to control access to the blasting 
area; 

(d) types of audible warnings and all clear signals to be 
used before and after blasting; and 

Montana Administrative register 8-7/27/78 



-1067-

(e) a description of possible emergency situations 
(defined in subparagraph (5) (a) (ii) of this section), which 
have been approved by the Department when it may be necessary 
to blast at times other than those described in the schedule. 

(4) Public notice of changes to blasting schedules. 
Before blasting in areas not covered by previous schedule or 
whenever the proposed frequency of individual detonations are 
materially changed, the permittee shall prepare a revised 
blasting schedule in accordance with the procedures in subsection 
(3) of this section. If the change involves only a temporary 
adjustment of the frequency of blasts, the permittee may use 
alternate methods to notify the governmental bodies and indi
viduals to whom the original schedule was sent. 

(5) Blusting procedures. (a) General. (i) All blast
ing shall be conducted only during the daytime hours, defined 
as sunrise until sunset. Based on public requests or other 
considerations, including the proximity to residential areas, 
the Department may specify more restrictive time periods. 

(ii) Blasting may not be conducted at times different 
from those announced in the blasting schedule except in emergency 
situations where rain, lightning, other atmospheric conditions, 
or operator or public safety requires unscheduled detonation. 

(iii) Warning and all-clear signals of different char
acter tt1at are audible within a range of one-half mile from the 
point of the blast shall be given. All persons within the 
permit area shall be notified of the meaning of the signals 
through appropriate instructions and signs posted iJS required 
by Rule VII of this subchapter. 

(iv) Access to the blasting area shall be regulated to 
protect the public and livestock from the effects of blasting. 
Access to the blasting area shall be controlled to prevent 
unaulhorized cnlry at least 10 minutes before each blast and 
until the permittee's authorized representative has determined 
that no unusual circumstances such as imminent slides or un
detonated ch~rges exist and access to and travel in or through 
the area can safely resume. · 

(v) Areas in which charged holes are awaiting firing 
shall be guarded, barricaded and posted, or flagged against 
unauthorized entry. 

(vi) Airblast shall be controlled such that it does not 
exceed 128 decibel linear-peak at any man-made dwelling or 
structure located within one-half mile of the permit a~ea. 
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(vii) Except where lesser distances are approved by the 
Department (based upon a preblasting survey or other appropriate 
investigations) , blasting shall not be conducted within--

(A) 1,000 feet of any building used as a dwelling, school, 
church, hospital, or nursing facility; 

(B) 500 feet of facilities including, but not limited to, 
disposal wells, petroleum or gas-storage facilities, municipal 
water-storage facilities, fluid-transmission pipelines, gas or 
oil-collection lines, or water and sewage lines; and 

(C) 500 feet of an underground mine not totally abandoned 
except with the concurrence of the Mining Enforcement and 
Safety Administration. 

(viii) All holes primed shall be blasted within 72 hours. 

(b) Blasting standards. (i) Blasting shall be conducted 
to prevent injury to persons, damage to public or private 
property outside the permit area, adverse impacts on any under
ground mine, and change in the course, channel, or availability 
of ground or surface waters outside the permit area. 

(ii) In all blasting operations, except as otherwise 
stated, the maximum peak particle velocity of the ground motion 
in any direction shall not exceed one inch per second at the 
immediate location of any dwelling, public building, school, 
church, or commercial or institutional building. The Depart
ment may reduce the maximum peak particle velocity allowed if 
it determines that a lower standard is required because of 
density of population or land use, age or type of structure, 
geology or hydrology of the area, frequency of blasts or other 
factors. 

(iii) The maximum peak particle velocity of ground motion 
~oes not apply to property inside the permit area that is owned 
or leased by the permittee. 

(iv) An equation for determining the maximum weight of 
explosives that can be detonated within any eight-millisecond 
period is given in subparagraph (v) . If the blasting is conducted 
in accordance with this equation, the Department will consider 
the vibrations to be within the 1 inch per second limit. 

(v) The maximum weight of explosives to be detonated 
within any eight millisecond period shall be determined by the 
formula 
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where w~the maximum weight of explosives, in pounds, that 
can be detonated in any 8 millisecond period, and D=the 
distdnce, in feet, to the nearest ~wellinq, school, church, 
or commercial or institutional building. · 

For distances between 350 and 5,000 feet, solution of 
the equation results i.n the following maximum weight: 

Distance, in feet (D): 
Maximum weight, 
in pounds (W) 

350 --------------------------------------------------
400 --------------------------------------------------
500 --------------------------------------------------
600 --------------------------------------------------
700 --------------------------------------------------
800 --------------------------------------------------
900 --------------------------------------------------

1,000 --------------------------------------------------
1,100 --------------------------------------------------
1,200 --------------------------------------------------
1,300 -------------------------------------------------
) ,400 --------------------------------------------------
1,500 --------------------------------------------------
1,600 --------------------------------------------------
1,700 --------------------------------------------------
1,800 --------------------------------------------------
1,900 --------------------------------------------------
2,000 --------------------------------------------------
2,500 --------------------------------------------------
5,000 --------------------------------------------------
3,500 --------------------------------------------------
4,000 --------------------------------------------------
4,500 --------------------------------------------------
5,000 --------------------------------------------------

34 
44 
69 

100 
136 
178 
225 
278 
336 
400 
469 
544 
625 
711 
803 
900 

1,002 
1 'lll 
1,736 
2,500 
3,402 
4,444 
5,625 
6,944 

(vi) If on a particular site the peak particle velocity 
continuously exceeds one-half inch per second after a period of 
one second following the maximum ground particle velocity, 
the Department shall require the blasting procedures to be 
revised to limit the ground motion. 

(c) seismograph measurements. (i) Where a seismograph is 
used to monitor the velocity of ground motion and the peak 
particle velocity limit of one inch per second is not exceeded, 
the equation in subparagraph (v) need not bo used. However, if 
the equation is not being used, a seismograph record shall be 
obtained for every shot. 
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(ii) The use of a modified equation to determine maximum 
weight of explosives for blasting operations at a particular 
site may be approved by the Department on receipt of a petition 
accompanied by reports including seismograph records of test 
blasting on the site. However, in no case shall the Department 
authority approve the use of a modified equation where the peak 
particle velocity limit of one inch per second required in 
subparagraph (5) (b) (ii) of this section would be exceeded. 

(iii) The Department may require a seismograph recording 
of any or all blasts. 

(4) Records of blasting operations. A record of each 
blast, including seismograph reports, shall be retained for at 
least three years and shall be available for inspection by the 
Department and the public on request. The record shall contain 
the following data: 

(i) Name of permittee, operator, or other person con
ducting the blast; 

(ii) Location, date, and time of blast; 

(iii) Name, signature, and license number of blaster-in
charge; 

(iv) Direction and distance, in feet, to nearest dwelling, 
school, church, or commercial or institutional building neither 
owned or leased by the permittee; 

(v) Weather conditions; 

(vi) Type of material blasted; 

(vii) Number of holes, burden, and spacing; 

(viii) Diameter and depth of holes; 

(ix) Types of explosives used; 

(x) Total weight of explosives used; 

(xi) Maximum weight of explosives detonated within any 
eight millisecond period; 

(xii) Maximum number of holes detonated within any eight 
millisecond period; 

(xiii) Methods of firing and type of circuit; 
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(xiv) Type and length of stemming; 

(xv) r f mats or other protections were used; 

(xvi) Type of delay detonator used, and delay periods 
used; 

(xvii) Seismograph records, where required, including--

(A) seismograph reading, including exact location of 
seismograph and its distance from the blast; 

IB) name of person taking the seismograph reading; and 

(C) n~me of person and firm analyzing the seismograph 
record, 

26-2.10(10)-810330 WATER QUALITY: Impoundment, Drainage, 
and TreLltment Til ____ General prov1sions. The perm1ttec shall 
plan L!nd conduct mining and reclamation operations to minimize 
disturbance to the prevailing hydrologic bL!lance in order to 
prevent long-term adverse changes in the hydrologic balance that 
could result from surface mining and reclamation operations, 
both on-Qnd off-site. Changes in water quality and quantity, in 
the depth to groundwater, and in the location of surface water 
drainage channels shall be minimized such thilt the postmining 
land u~e of the disturbed land is not adversely affected, an~ 
applicable Federal and State statutes and regulations are not 
violated. waters within the public domain of the State that 
possess Ll higher quality than that established on the effective 
date of established standards shall be maintLlined at their 
present high quality consistent with the powers granted to the 
board. Such high quality waters shall not be lowered in quality 
unless and until it is Llffirmatively demonstrated to the board 
through public hearing, that such Ll change is justifiable as a 
result of necessary economic or social development and that the 
chLlngc will not adversely affect the present and future uses of 
such waters. In implementing this policy as it relates to 
interstate streams, the Administrator of the Environmental 
Protection Agency shall be provided with such information as 
will enable the Administrator to discharge his reponsibilities 
under the Federal Water Pollution Control Act. The permittee 
shall conduct operations so as to minimize water pollution and 
shall, where necessL!ry, use treatment methods to control WL!ter 
pollution. The permittee shall emphasize surface mining and 
reclamation practices thL!t will prevent or minimize water 
pollution and changes in flows in preference to the use of water 
treatment facilities. Practices to control and minimize pollution 
include, but are not limited to, stabilizing disturbed areas 
through grading, diverting runoff, achieving quick growing 
stands of temporary vegetation, lining drainage channels with 
vegetation, mulching, scaling acid-forming an~ toxic-forming 
materials, and selectively placing waste materials in backfill 
areas. If pollution can be controlled only by treatment, the 
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permittee shall operate and maintain the necessary water-treat
ment facilities for as long as treatment is required. 

(2) Impoundment and treatment. Treatment facilities in 
sufficient size and number consisting of but not limited to 
collection basins, water retarding structures and siltation dams 
shall be constructed with prior approval of the Department. All 
such facilities shall be constructed at or above the points of 
discharge into receiving streams for the purpose of treating 
acid or toxic water and for the settling of sediment prior to 
discharge into the receiving stream. ~s part of an application 
for permit, an operator shall submit the design specifications, 
drawings, method of operation and control, and quality of 
discharge of the treatment facilities. The operator shall 
indicate on the maps submitted as part of an application for 
permit the proposed location of all treatment facilities. 
Proposed reclamation of treatment facilities shall be included 
in the reclamation plan. No water quality treatment of approved 
lakes or ponds shall be permitted without Department approval. 
Under no circumstances shall water be discharged into highly 
erodiblG soil or spoil banks. 1\dditional treatment facilities 
may be required by the Department after commencement of the 
operation if conditions arise that could not be anticipated at 
the time of the permit application. 

(3) Drainage. (a) All surface drainage from the disturted 
area, including d'sturbcd areas that have been graded, seeded, 
or planted shall be passed through a sedimentation pond, a 
series of sedimentation ponds or treatment facilities before 
leaving the permit area. Sedimentation ponds shall be retained 
until drainage from the disturbed area has met the water quality 
requirements of this section and the revegetation requirements 
of section 510350 of this subchapter have been met. The Depart
ment may grant exemptions from this rcquircm~nt only when the 
disturbed drainage area within the total disturbed area is small 
and if the permittee shows that sedimentation ponds are not 
necessary to meet the effluent limitations of this paragraph and 
to maintain water quality in downstream receiving waters. for 
purpose of this section only, disturbed area shall not include 
those areas in which only diversion ditches, sedimentation 
ponds, or roads are installed in accordance with this section 
and the upstream area is not otherwise disturbed by the permittee. 
sedimentation ponds required by this paragraph shall be constructed 
in accordance with subsection (6) in appropriate locations prior 
to any mining in the affected drainage area in order to control 
sedimentation or otherwise treat water in accordance with this 
paragraph. 

(b) Discharges from areas disturbed by surface mining and 
reclamation operations must meet all applicable Federal and 
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St~te l~ws ~nd ~egulations~ including the Total Suspended Solids 
p~ovision of 30 CFR, P~~t 715, and, at a minimum, the following 
nume~~cal effluent llmlt~tlons: 

EFFLUENT LIMITATIONS, IN MILLIGRAMS PER LITER, 
mg/1, EXCEPT FOR pH 

Effluent 
cha~~cteristics 

Iron, total-----3--
Manganese, total_---
'l'e~a±-!!!lH!!'e!'leieei 
~e±ioes± 

pH2 

Maximum 
1 allowable 

7.0 
4.0 

45.,-fl 

Ave~agc of 
daily values 

for 30 
consecutive 
discharge 

days 1 

3. 5 
2. 0 

:.e.,.e 

Within the---------------
range 6.0 to 
9. 0. 

1
Based on representative sampling. 

2where the application of neutralization and sedimentation 
treatment technology results in inability to comply with the 
manganese limitations set forth, the Department may allow the pll 
level in the discharge to exceed to a small extent the upper 
limit of 9.0 in order that the manganese limitations will be 
achieved. 

~pplicable only under acid drainag~ conditions. 

The discharge must register positive net alkalinity (total 
alkalinity must exceed the total acidity) and the turbidity 
shall not exceed 100 J.C.U. The Department may modify above 
requi~ements if special problems occur. 

The maximum total allowable increase to naturally occur~inq 
stream turbidity is ten Jackson Candle Units except that four · 
hours following a majo~ precipitation event, the discharge shall 
not contain suspended sediments in excess of 500 Jackson Candle 
Units above normal and not over 100 Jackson Candle Units above 
normal 24 hours thereafter. All analyses a~e to be defined and 
performed according to the Standard Methods for the Examination 
of Water and Wastewater, unless otherwlse specified ln writing 
by the Department. 
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(c) Any overflow or other discharge of surface water fr·om 
the disturbed area within the permit area demonstrated by the 
permittee to result from a precipitation event larger than a 10-
year, 24-hour frequency event will not be subject to the efflu
ent limitations of paragraph (3) (b). 

(d) The permittee shall install, operate, and maintain 
adequate facilities to treat any water discharged from the 
disturbed area that violates applicable Federal or State laws or 
regulations or the limitations of paragraph (3) (b). If the pH 
of waters to be discharged from the disturbed area is normally 
less than 6.0, an automatic lime feeder or other neutralization 
process approved by the Department shall be installed, operated, 
and maintained. If the Department finds--

(i) that small and infrequent treatment requirements to 
meet applicable standards do not necessitate use of an automatic 
neutralization process; and 

(ii) that the mine normally produces less than 500 tons of 
minerals per day, then the Department may approve the use of a 
manual system if the permittee ensures consistent and timely 
treatment. 

(e) No surface mine drainage shall be discharged through 
or permitted to infiltrate into existing deep mine workings. 
Location of all known existing deep mines within the permit area 
and plans for remedial measures shall be included in the appli
cation for a permit. 

(4) Monitoring. (a) Surface ~'ater monitoring. The 
permittee shall submit for approval by the Department a surface 
water monitoring program which: 

(i) provides adequate monitoring of all discharge from the 
disturbed area. 

(ii) provides adequate data to describe the likely daily 
and seasonal variation in discharges from the disturbed area in 
terms of water flow, pll, total iron, total manganese, and total 
suspended solids and, if requested by the Department any other 
parameter characteristic of the discharge. 

(iii) provides monitoring at appropriate frequencies to 
measure normal and abnormal variations in concentrations. 

(iv) provides an analytical quality control system in
cluding standard methods of analysis such cs those specified in 
40 CFR 136. 
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(v} provides a regular report of all measurements to the 
Department within 60 days of sample collection, unless vio
lations of permit conditions occur, in which case the Department 
shall be notified immediately after receipt of analytical 
results by the permittee, 

(b) Reporting. Monthly monitoring reports, where appli
cable, shall be submitted to the Department including the number 
of operating days, the gallons of drainage treated, a log of the 
tests made in accordance with these rules, and a description of 
any operating problems and the corrective action taken. 

( i) If the discharge is subject to regulation by a Federal 
or State permit issued in compliance with the Federi'!l Water 
Pollution Control Act Amendment of 1972 (33 U.S.C. ~§ 1251-
1373), a copy of the completed reporting form supplied to meet 
the permit requirements may be submitted to the Department to 
satisfy the reporting requirements if the data meet the sampling 
frequency and other requirements of this paragraph. 

(ii) ~fter disturbed areas have been regraded and stabilized 
in accordance w:i,th this part, the permittee shall monitor 
surface water flow and quality. Data from this monitoring shall 
be used to demonstrate that the quality and quantity of runoff 
without treatment will be consistent with the requirement of 
this section to minimize disturbance to the prevailing hydrologic 
balance and with the requirements of this part to attain the 
approved postmininq land use. These data shall provide a basis 
for approval by the Department for removal of water quality or 
flow control systems and for determining when the requirements 
of thls section ~re met. The Department shall determine the 
nature of data, frequency of collection, and reporting require
ments. 

(iii) Equipment, structures, and other measures necessary 
to accurately measure und sumple the quality und quantity of 
surface water discharges from the disturbed areu of the permit 
areu shull be properly installed, maintained, und operated and 
shall be removed when no longer required. 

(5) Diversions. (u) Away from disturbed areas. All 
surface water which might dumage regraded slopes, or drain into 
the stripping pit shall be intercepted on the uphill side of the 
highwall or other mine perimeters by diversion ditches and 
conveyed by stable channels or other means to natural or prepared 
watercourses outside the operation, unless it is determined by 
the Departmcnl that such ditches and channels are unncessary or 
would create a more serious pollution problem. Such conveyances 
shall be of sufficient size and grade to prevent overflow into 
the mine area, If the ditches arc likely to carry surface water 
only intermittently, they will be rctopsoiled and revegetated 
with grasses, forbs and/or legumes. ~ll constructed diversion 
ditches shall be included in the permit acreage and shown on the 
map. The following requirements shall be met: 
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(i) Temporary diversion structures are those used during 
mining and reclamation, When no longer needed, these structures 
shall be removed and the area reclaimed. Temporary diversion 
structures shall be constructed to safely pass the peak runoff 
from a precipitation event with a one-year recurrence interval 
or a larger event as specified by the Department. 

(ii) Permanent diversion structures are those remaining 
after mining and reclamation and approved for retention by the 
Department and other appropriate State and Federal agencies. To 
protect fills and property and to avoid danger to public health 
and safety, permanent diversion structures shall be constructed 
to safely pass the peak runoff from a precipitation event with a 
100-year recurrence interval or a larger event as specified by 
the Department. Permanent diversion structures shall be con
structed with gently sloping banks that are stabilized by 
vegetation. Asphalt, concrete, or other similar linings shall 
not be used unless specifically required to prevent seepage or 
to provide stability and are approved by the Department. 

(iii) Diversions shall be designed, constructed, and 
maintained in a manner to prevent additional contributions of 
suspended solids to streamflow or to runoff outside the permit 
area to the extent possible, using the best technology currently 
available. In no event shall such contributions be in excess of 
requirements set by applicable State or Federal law. Appropriate 
sediment control measures for these diversions shall include, 
but not be limited to, maintenances of appropriate gradients, 
channel lining, revegetation, roughness structures, and detention 
basins. 

(b) Stream channel diversions. 

(i) Flow from perennial and intermittent streams within 
the permit area may be diverted only when the diversions are 
approved by the Department and they are in compliance with 
local, State, and Federal statutes and regulations. When 
streamflow is allowed to be diverted, the new stream channel 
shall be designed and constructed to meet the following require
ments: 

(A) The averaqe stream gradient shall be maintained and 
the channel designed, constructed, and maintained to remain 
stable and to prevent additional contributions of suspended 
solids to streamflow, or to runoff outside the permit area to 
the extent possible, using the best technology currently available. 
In no event shall such contributions be in excess of requirements 
set by applicable State or Federal law. Erosion control structures 
such as channel lining structures, retention basins, and artificial 
channel roughness structures shall be used only when approved by 
the Department for temporary diversions where necessary or for 
permanent diversions where they are stable. 
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An additional sediment storage volume must be provided 
equal to the sediment yield that can be expected from the. 
disturbed land within the upstream drainage area. If sedlment 
yield values representative of the area are not available from 
prior studies, the Department may authorize the calculation of 
a conservative sediment yield value from empirical data for 
runoff characteristics. If the empirical approach is used, the 
permittee may be required to conduct yearly bathymetric studies 
of representative sediment ponds in order to arrive at a measured 
sediment yield value to be used in future pond design. All 
ponds must be accurately surveyed immediately after construction 
to provide a baseline for later bathymetric surveys. If 
representative sediment yield values are not available and if 
the operator does not wish to use the empirical approach, he 
may, in the alternative, provide sediment storage volume equal 
to 0.2 acre-feet for such acre of disturbed area within the 
upstream drainage area. Upon approval of the Department, the 
sediment storage volume may be reduced in amount, as demonstrated 
by the perrrittee, equal to the sediment removed by other 
appropriate sediment control measures such as those identified 
in paragraph (6) (a) of this rule. In no event shall sediment 
cleaning occur less frequently than when the sediment storage 
is equal to or less than .80 of the sediment storage capacity. 

(d) Ponds may be of the permanent pool or self-dewatering 
type. Dewatering-type ponds shall use siphon or other de
watering methods approved by the Department to prevent dis
charges of pollutants within the design flow. 

(e) Spillway systems shall be properly located to max
imize the distances from the point of inflow into the pond to 
maximize detention times. Spillway systems shall be provided 
to safely discharge the peak runoff from a precipitation event 
with a 25-year recurrence interval or larger event as specified 
by the Department. 

(f) Sediment shall be removed from sedimentation ponds so 
as to assure maximum sediment removal efficiency and attainment 
and maintenance of effluent limitations. Sediment removal 
shall be done in a manner that minimizes adverse effects on 
surface waters due to its chemical and physical characteristics, 
on infiltration, on vegetation, and on surface and groundwater 
quality. Sediment that has been removed from sedimentation 
ponds and that meets the requirements for topsoil may be 
redistributed over graded areas in accordance with section 
510340. 

(g) If a sedimentation pond has an embankment that is 
more than 20 feet in height, as measured from the upstream toe 
of the embankment to the crest of the emergency spillway, or 
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has a storage volume of 20 acre-feet or more, the following 
~dditional requirements shall be met: 

(i) An appropriate combination c>f principal and emergency 
spillways shall be provided to safely discharge the runoff 
resulting from a 100-year, six-hour precipitation event or 
larger event as specified by the Department. 

(ii) Ponds shall be designed and constructed with an 
acceptable static safety factor of at least 1.5 of maximum 
design flood elevation of the pool to ensure embankment slope 
stability. 

(iii) The minimum top width of the embankment shall not 
be less than the quotient of (H+35)/5, where H is the height of 
the embankment as measured from the upstream toe of the top of 
the embankment. 

(iv) Ponds shall have appropriate barriers to control 
seepage along conduits that extend through the embankment. 

(h) All ponds shall be designed and inspected under the 
supervision of and certified after construction by a registered 
professional engineer. 

(i) All ponds shall be examined for structural weakness, 
erosion, and other hazardous conditions. 

(j) All ponds shall be removed and the affected land 
regraded and revegetated consistent with the requirements of 
section 510310 and Sl0350 of this subchapter, unless the Department 
approves retention of the ponds pursuant to subsection (12) of 
this section. 

(7) Discharge structures. Discharges from sedimentation 
ponds and diversions shall be controlled, where necessary, 
using energy d~ssipators, surge ponds, and other devices to 
reduce erosion and prevent deepening or enlargement of stream 
channels and to minimize disturbances to the hydrologic balance. 

(8) Acid and toxic materials. Drainage from acid-forming 
and toxic-forming mine waste materials and soils into ground 
and surface water shall be avoided by--

(a} identifying, burying, and treating, where necessary, 
spoil or c·ther materials that, in the judgment of the Depart
ment will be toxic to vegetation or that will adversely affect 
water quality if not treated or buried. Such material shall be 
disposed of in accordance with the provision of subparagraph 
510310 (l) (g) of this subchapter; 
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(b) preventing or removing water fro~ contact with 
toxic-producing deposits; 

(c) burying or otherwise treating all toxic or harmful 
materials within 30 days, if such materials are subject to 
wind and water erosion, or within a lesser period designated 
by the Department. If storage of such materials is approved, 
the materials shall be placed on impermeable material and 
protected from erosion and contact with surface water. 
Waste ponds and other waste materials shall be maintained 
according to paragraph (d) below; 

(d) burying or otherwise treating waste materials from 
preparation plants no later than 90 days after the cessation 
of the filling of the disposal area. Burial or treatment 
shall be in accordance with paragraph 510310 (l) (g) of this 
subchapter; 

(e) casing, sealing or otherwise managing boreholes, 
shafts, wells, and auger holes or other more or less 
horizontal holes to prevent pollution of surface or ground
water and to prevent mixing of groundwaters of significantly 
different quality. All boreholes that are within the per~it 
area but arc out~ide the surface or underground mining area 
or which extend beneath the mineral to be mined and into 
water bearing strata shall be plugged permanently in a 
manner approved by the Department, unless the boreholes have 
been approved for use in monitoring. 

(f) taking such other actions as required by the Department. 

(9) Groundwater. 

(a) Recharge capacity of reclaimed lands. The disturbed 
area shall be reclaimed to restore approximate oremining 
recharge capacity through restoration of the capability of 
the reclaimed areas as a whole to transmit water to the 
groundwater system. The recharge capacity should he restored 
to support the approved postmining land use and minimize 
disturbances to the prevailing hydrologic balance at the 
mined area and in associated offsite areas. The permittee 
shall be responsible for monitoring according to paragraph 
(9) (c) of this section to ensure operations conform to this 
requirement. 

(b) Groundwater systems. Backfilled materials shall 
be placed to minimize adverse effects on groundwater flow and 
quality, to minimize offsite effects, and to support the 
approved postmining land usc. The permittee shall be 
responsible for performing monitoring according to paragraph 
(9) (c) of this section to ensure operations conform to 
this requirement. 
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(c) Monitoring. Groundwater levels, infiltration rates, 
subsurface flow and storage characteristics, and the quality 
of groundwater shall be monitored in a manner approved by 
the Department to determine the effects of surface or under
ground mining and reclamation operations on the recharge 
capacity of reclaimed lands and on the quantity and quality oF 
water in groundwater systems at the mine area and in associated 
~ffsite areas. When operations are conducted in such a·manner 
that may affect the groundwater system, groundwater levels and 
groundwater quality shall be periodically monitored using 
wells that can adequately reflect changes in groundwater 
quantity and quality resulting from such operations. 
Sufficient water wells must be used by the permittee. The 
Department may require drilling and development of additional 
wells if needed to adequately monitor the groundwater system. 
As specified and approved by the Department, additional 
hydrologic tests, such as infiltration tests and aquifer tests, 
must be undertaken by the permittee to demonstrate compliance 
with paragraphs (a) and (b) of this subsection. 

(10) Water rights and replacement. The permittee 
shall replace the water supply of an owner of interest in 
rea} property who obtains all or part of his supply of water 
for domestic, agricultural, industrial, or other legitiMate 
usc from an underground or surface source where such supply 
has been affected by contamination, diminution, or interruption 
proximately resulting from surface coal mine operation by 
the permittee. 

(ll) Alluvial valley floors west of the JOOth meridian 
west longitude. 

(a) Surface mining operations conducted in or adiacent 
to alluvial valley floors shall be planned and conducted so 
as to preserve the essential hydrologic functions of these 
alluvial valley floors throughout the mining and reclamation 
process. These functions shall be preserved by maintaining 
or reestablishing those hydrologic and biologic characteristics 
of the alluvial valley floor that are necessary to support 
the functions. The permittee shall provide information to 
the Department as required in paragraph (ll) (c) of this 
section to allow identification of essential hydrologic 
functions and demonstrate that the functions will be preserved. 
The characteristics of an alluvial valley floor to be considered 
include, but are not limited to--

(i) the longitudinal profile (gradient), cross-sectional 
shape, and other channel characteristics of streams that 
have formed within the alluvial valley floor and that provide 
for maintenance of the prevailing conditions of surface 
flow; 
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lii) aquiters (including capillary zones and perched 
water zones) and confining beds within the mined area which 
provide for storage, transmission, and regulation of natural 
groundwater and surface water that supply the alluvial valley 
floors; 

(iii) quantity and quality of surface and groundwater 
that supply alluvial valley floors; 

(iv) depth to and seasonal fluctuations of groundwater 
beneath alluvial valley floors; 

(v) 
the flood 
floors as 
waters or 
and 

configuration and stability of the land surface in 
plain and adjacent low terraces in alluvial valley 
they allow or facilitate irrigation with flood 
subirrigation and maintain erosional equilibrium; 

(vi) moisture-holding capacity of soils (or plant growth 
medium) within the alluvial valley floors, and physical and 
chemical characteristics of the subsoil which provide for 
sustained vegetation growth or cover through dry months. 

(b) Surface mining operations located west of the lOOth 
meridian west longitude shall not interrupt, discontinue, or 
preclude farming on alluvial valley floors, unless the premining 
land use has been undeveloped rangeland which is not significant 
to farming on the alluvial valley floors, or unless the area 
of affected alluvial valley floor is small and provides 
negligible support for the production from one or more farms. 
This subparagraph (b) does not apply to those surface mining 
operations that--

(il were in production in the year preceding August 3, 
1977, were located in or adjacent to an alluvial valley floor, 
and produced minerals in commercial quantities during the year 
preceding August 3, 1977; or 

(ii) had specific permit approval by the Department 
before August 3, 1977, to conduct surface mining operations 
for an area within an alluvial valley floor. 

(c) (i) Before surface mining and reclamation operations 
authorized under paragraph (11) (b) of this section may be 
issued a new, revised or amended permit, the permittee shall 
submit, for Department approval, detailed surveys and baseline 
data to establish standards against which the requirements of 
paragraph (11) (a) of this section may be measured and from 
which the degree of material damage to the quantity and 
quality of surface and groundwater that supply the alluvial 
valley floors may be assessed. The surveys and data shall 
l ilC 1 ude--
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(A) a map, at a scale determined by the Department, 
showing the location and configuration of the alluvial 
valley floor; 

(B) baseline data covering a full water year for each 
of the hydrologic functions identified in paragraph (11) (a) 
of this section; 

(C) plans showing how the operation will avoid, during 
mining and reclamation, interruption, discontinuance, or 
preclusion of farming on the alluvial valley floors and will 
not materially damage the quantity or quality of water in 
surface and groundwater system that supply such valley 
floors; 

(D) historic land use data for the proposed permit 
area and for farms to be affected; and 

(E) such other data as the Department may require. 

(ii) Surface mining operations which qualify for the 
exceptions in paragraph ( 11) (b) of this section are not 
required to submit the plans prescribed in (i) (C) of this 
paragraph. 

(12) Permanent impoundments. Permanent water impound
ments shall not be allowed unless approved by the Department. 
If the Department determines at any time that a permanent 
impoundment area will not fill to expected levels, meet 
acceptable water quality standards or any other relevant 
criteria, the impoundment area shall be regraded and surface 
drainage facilitated. Any permanent water impoundment 
authorized by the Department must be demonstrated to be in 
compliance with Rule 510311 and Sl03l0 of this subchapter in 
addition to the following requirements: 

(a) The size of the impoundment is adequate for its 
intended purposes. 

(b) The impoundment dam construction is designed to 
achieve necessary stability with an adequate margin of 
safety compatible with that of structures constructed under 
Pub. L. 83-566 (16 U.S.C. 1006). 

(c) The quality of the impounded water will be suitable 
on a permanent basis for its intended use, and discharges 
from the impoundment will not degrade the quality of receiving 
waters below the water quality standards E·stablished pursuant 
to applicable Federal and State law. 

(d) The level of water will be reasonably stctble~ and 
evaluated based on the impoundment intended usc. 
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(e) Final grading will comply with the provisions of 
section SlOJlO of this subchapter and will provide adequate 
s'afety and access for proposed water users. 

(f) Water impoundments will not result in the diminution 
of the quality or quantity of water used by adjacent or sur
rounding landowners for agricultural, industrial, recreational, 
or domestic uses. 

{a~--bese~a±~--Aeeess-asa-RaH±-~eaas-asa-asseeiated-b~id9e~7 
e~+~e~~s 7 -di~efies 7-asa-~eae-~i~fi~s-e€-way-sfia±l-ae-eess~~Ye~ed7 
maiR~aiRee7-ase-~ee±a±mee-~e-~~eves~-aeai~iesa±-eest~ieH~iess-e~ 
sYs~esaee-se±ies-~e-s~~eam€±ewT-e~-~e-~Yse€i-eB~side-~fie-~e~~i~ 
a~ea-~e-~fie-eH~es~-~essia±eT-Hsis~-~Re-aes~-~eease±e~t-GH~~est±y 
a~ai±aa±eT--ts-se-eves~-sfia±±-~fie-eest~ieH~iess-ee-is-e*eess-e~ 
re~Bi~emests-se~-ay-a~~±ieaa±e-S~a~e-e£-~eeera±-±aw~--A±±-aeeess 

ase-RaH±-£eaes-sfia±±-ae-£emevea-asa-tfie-±ase-a~€ee~ea-~e~~aaea 

asa-~eve~e~aEea-eessistest-witR-tRe-~e~Hi~emes~s-e€-seetiess 

s±GJ±G-asa-S±GJ§G-ef-tfiis-sHeeaa~te£ 7 -Bs±ess-~etesties-e€-a-~eaa 
is-a~~~evea-as-~a~t-ef-a-~estmisis~-±asa-Hse-Hsae~-RH±e-±V-e€ 
tRis-sBeeRa~te~-as-aeis~-seeessa~y-te-sHp~e£t-tRe-pest~isis~ 
±ase-Hse-e~-seeessa~y-te-aae~Bate±t-eest~e±-ereeies-asd-tae 

seeessa~y-maistesasee-is-assY~ed. 

{i~--A±±-~eaas 7-isssfa~-as-~ess±e±eT-ska±±-ee-±eeatea-ee 
Fie~es-e~-es-~ee-avai±ae±e-€±a~~e~-ase-me£e-s~ae±e-s±e~es-ts 
m±Rimi~e-e~esisH~--StFeam-€e~es-a~e-~~eeiaitea-Ms±ess-teey-a~e 
s~eei¥iea±±y-a~~Fevea-ey-tfie-9e~a~~mes~-as-tem~e~a£y-~eMtes 
ae£ess-a~y-stFeams-teat-wi±±-est-aaveFse±y-af€ee~-sea±mestaties 
ase-tRat-wi±±-set-ee-Hsea-¥eF-SBal-Aay±a~e~--9tRe~-S~~eam 

e£essis~s-sRa±±-ae-maee-Msis~-eFia~es7 -ey±~e~~s-e~-e~ee~-s~~BetB~es 
ees~9RSB-SRS-ESRS~~Metea-~e-mee~-tAS-FS~MiFemeR~S-sf-tA±S 
~aFa~Fa~A~--Reaes-s~a±l-Rst-ee-±eea~ee-is-aet±we-stFeam-ekaRRels 
se~-sfia±±-tkey-ee-esestFMetee-eF-maietaieee-is-a-maseeF-tka~ 

ise~eases-eFesies-e~-eaMses-si9ei¥ieas~-seaimes~atieR-eF-¥leeaiR97 
Heweve~T-seteis~-is-tkis-~aFa~~a~e-w±±±-ae-eess~FMea-~e-~~ek±ei~ 
~e±eeaties-e€-st~eam-ekasee±s-ie-aeee~aasee-wite-sBa~a~a~Fa~e 
{~}{a}-ef-teis-seet±esT 

{ii}--±s-e~ae~-te-mis±mise-eFesies-aea-syase~Bes~-aistBF
eaAees-ef-tRe-eya~e±e9ie-aa±aseeT-FBaes-ska±l-ae-eess~~Be~ee-±e 
ee~~±±aeee-witfi-tke-fe±±ewis9-,Faae-Fes~F±e~±ees-e~-e~eeF-9Faaes 
dete~miesd-b¥-tAe-9epa~tmeet-te-ee-seeessa~y-te-eest~e±-e£esiee~ 
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{~r--~he-~~e~~tt-~o~t~±ned-gr~de-~h~t!-not-e~eeed-e±ght 
pe~eent7 

{Er--~he-m~~±mttm-g~~de-9re~ter-th~H-ten-pereen~-sha±±-net 
e~eeed-±r-pe~eent-f~~-m~~e-th~n-~99-feet7 

fer--~here-~h~±±-n~t-be-more-th~n-399-feet-ef-9rade-e~eeed±n9 
ei9ht-pe~eent-w±th±n-e~eh-± 7eee-feet, 

{±±±r--A±±-~eee~~-and-hao±-~oad~-~ha±±-be-adeqaate±y 
d~a±ned-n~±ng-~troetore~-~oeh-a~;-bot-not-t±m±ted-t~,-d±tehe~7 
water-bar~±e~~;-e~o~~dra±na;-and-d±teh-re±±ef-d~a±na7--P~~ 
aeee~s-and-haor-roada-that-are-t~-be-ma±nta±ned-fo~-mo~e-than 

~ne-year,-water-e~nt~~±-at~oetorea-~ha±±-be-dea±gned-w±th-a 

d±~eha~ge-eapae±ty-eapab±e-~f-pa~~±ng-the-peak-~onoff-frem-a 
ten-yea~;-r+-heo~-pree±p±tat±on-e~ent,--era±nage-p±pea-and 

eo±~ert~-~hatt-be-eonatrneted-to-a~~id-progg±n9-~r-e~±±ap~e-and 
er~~±~n-~t-±ntet~-~nd-oot±eta,--era±nage-d±tehe~-~hat±-be 

p~o~±ded-at-the-toe-of-att-eut-atopea-f~rmed-by-e~natroet±on-of 

ro~d~7--~raah-raeka-and-debr±a-baa±na-aha±±-be-±n~ta±±ed-±n-the 
dra±nage-ditehea-where~e~-debr±a-from-the-dra±nage-a~ea-eoo±d 
±mpa±r-the-fnnet±ona-of-dra±na9e-and-aed±ment-eontro±-atroetorea, 
E±teh-re±±ef-and-e~oaa-draina-aha±±-be-~paeed-aee~rd±ng-t~ 

9rade7--Eff±nent-±±m±tat±ona-of-paragraph-{~rtbr-of-th±a-aeet±on 
aha±±-not-app±y-to-dra±nage-from-aeeeaa-and-haot-roada-±~eated 

onta±de-the-d±~tnrbed-area-aa-def±ned-±n-th±a-~eet±on-onteaa 
otherw±ae-apee±f±ed-by-the-Bepartment7 

i±~t--Aeeess-end-han±-reads-sha±±-~e-snr~aeed-w±~h-dnra~±e 
mater±a±7--~ox±e--er-ae±d-~erm±n9-snastanees-sha±±-net-ee-nsed7 
Vegetat±en-may-~e-e±eared-en±y-fer-the-essent±a±-w±dth-neeessary 
fer-read-and-assee±ated-d±teh-eens~rnet±en-and-te-ser¥e-~raFF±e 
Hee~~~ 

~et--Maintenanee,--f±+--Aeeess-and-han±-reads-sha±±-be 

rent±ne±y-ma±nta±ned-by-means-sneh-ae,-but-net-±±m±ted-te, 
wett±ng 7 -serap±ng-er-snrfae±ng, 

t±±+--e±tehes7 -en±¥erts 7 -dra±ns7 -trash-raeks,-debr±s-basins 
and-ether-strnetnres-serv±ng-to-ora±a-aeeess-aao-fian±-roads 
sfia±±-no~-be-restr±eted-or-b±oeked-±a-aay-maaaer-~ha~-±mpede~ 

dra±nage-o~-ad¥erse±y-a££eet~-tfie-±a~eaded-p~rpese-e~-the-s~rHetn~e7 

f±4+--Hydro±e~±e-±mpaet~-e£-e~her-t~aaepe~t-£ae±±~t±es7 
Ra±±r~aa-±eepe7 -~pn~s 7-s~o±a9e-aad-e~her-~~aaere~t-£ae~±±t~es 
~ball-be-coo~t~uct~dT-maiotaioed-aod-~eclaim~d-to-coot~ol-dim
inutioo-O~-deg~adatioo-Of-wate~_qualit¥-aod-quaotit¥-•od-to 
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~r~~ent-oddtt±enai-eentr±b~t±on~-o¥-~~~pended-se±±da-te-st~eam
£!ew7-er-to-r~ne££-otita±de-tfie-perm±t-a~ea-te-tne-e~tent-ress±a±eT 
ti~±n9-tne-best-teefino±eqy-eMrrent±y-a~a±±ab±e~--~n-ne-e~ent 
sfia±±-eont~±atitiena-be-in-e~eess-ef-re~tlirefflents-aet-by-ap~±i
eab±e-State-e~-Fede~a±-±aw~ 

i±5t Discharge of waters into underground mines. Surface 
and groundwaters s~all not be discharged or diverted into 
underground mine workings. 

26-2.10(10)-510340 TOPSOILING (l) ~ll available topsoil 
shall oe- removed :from the area of land affected before further 
disturbance occurs. ~ne-e~erater-sna±±-seqre9ate-tne-A7 -B, 
e-ner±~ene,-er-stlefi-a~rrepriate-eembinatiena-tfiereof-as-tfie 
and-tfi~-se~artment-sfia±±-re~tlire 7 -tin±ess-tne-eperator-demon
strates-to-tfie-sat±s£aetion-ef-tfie-sepa~tment-tfiat-stieh-seqre

qation-wi±±-not-si9nifienat±y-enfianee-tfie-pest-minin9-rredMe
ti~ity-of-sa±~aqed-tersei±s. The operator shall segregate surface 
soil material (A and possibly port1ons of underly1ng B and C 
horizons) from subsurface soil material (B anaC horlzonsr-
Int}\e·-salvage, stockpiling, and red1stnbutTon of topsoTI. 
By mea.ns of a site-s-pecific evaluation of the so1l types present 
the operator shall recommend to the Department the depths to 
which he feels each of the tWO SOll hfts for each SOll type 
should be conducted.- The operatoi~hall then ~roceed 1n 
accordance with the Department's recommenda t1.on ." If the 
':'Eeri:ltor demonstrates to_ the satisfact1on of the_ Departmc:!'2! 
_t_hat such segregati?_n with regard to a specific soll tYP<:J.:;l_ 
is immaterial to the postmining productivity of this soil 
typC\sT;· segregation will not be requ1red. Topso1l removal 
shalr·preccdc each-step of the minTnq operation. Topsoil shiJ.ll 
be immediately redistributed according to the requirements of 
paragraphs (4), (5), and (7) of this section on areas graded to 
the approved postmining configuration. 

(2) The topsoil shall be stockpiled if sufficient gradeG 
areas are not immediately available for redistribution. ·stock
piles of salvaged topsoil shall be located in an area where they 
will not be disturbed by ongoing mining operations and will not 
be lost to wind erosion or surface runoff. All unnecessary 
compaction and contamination of the stockpiles shall be eliminated; 
and, once stockpiled, the topsoil shall not be rehandled until 
replaced on regraded disturbances. The operator shall immediate-<y 
during thP first appropriate season plant an annual and/or 
percriniar crci[J-cii-useol}!crmeEhods demonstrated to provide 
equal protection, such as snow fences, chemical binders, and 
mulching on topsoil stockpiles for the purposes of stabilization. 
Proposed stockpile locations shall be indicated on the map 
submitted as part of an application for a permit. 
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(3) Where the removal of topsoil results in erosion that 
may cause air or water pollution, the Department shall limit the 
size of the area from which topsoil may be removed at any one 
time and specify methods of treatment to control erosion of 
exposed overburden. 

(4) Topsoil shall be redistributed in a manner that--

(a) achieves an approximate uniform thickness consistent 
with the postmining land uses; 

(b) prevents excess compaction of the spoil and topsoil. 

(5) Stockpiled topsoil shall be replaced on all areas to be 
seeded within a 90-day period prior to revegetative seeding or 
planting. Extreme care shall be exercised to guard against 
erosion during application and thereafter. In the case of 
abandoned roads, the roadbeds shall be ripped, disced, or otherwise 
conditioned before topsoil is replaced. The Department may 
prescribe additional alternate conditioning methods for the 
reclamation of abandoned roadbeds. 

(6) If necessary redistributed topsoil shall be reconditioned 
by discing, ripping or other appropriate methods. Gypsum, lime, 
fertilizer, or other amendments may be added in accordance with 
section 510350 and/or as stated in the approved reclamation plan. 

(7) Spoil surfaces shall be left roughened in final contour 
grading to eliminate slippage zones that may develop between 
deposited topsoil and heavy textured spoil surfaces. The operator 
shall take all measures necessary to assure the stability of 
topsoil on graded spoil slopes. 

(8) Any application for permit or accompanying reclamation 
plan which for any reason proposes to use materials other than or 
along with topsoil for final surfacing of spoil or other disturbances 
shall document problems of topsoil quantity or quality. The 
following requirements must be met before use of material other 
than topsoil will be allowed: 

(a) The permittee demonstrates that the selected overburden 
materials or an overburden-topsoil mixture is more suitable for 
restoring land capability and productivity by the results of 
chemical and physical analyses. These analyses shall include 
determinations of pll, percent organic material, nitrogen, phosphorus, 
potassium, texture class, water-holding capacity, and such other 
analyses as required by the Department. The Department also may 
require tbat results of field-site trials or greenhouse tests be 
used to demonstrate the feasibility of using such overburden 
materials. 
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(b) The chemical and physical analyses and the results of 
field-site trials and greenhouse tests are accompanied by a 
certification from a qualified soil scientist or agronomist. 

(c) The alternative material is removed, segregated, and 
replaced in conformance with this section. 

The application or plan must also show that the topsoil 
substitute(s} proposed: 

(d) The alternative material will not contribute to or 
cause pollution of surface or underground waters; 

(e) The alternative material will support a diverse cover 
of predominantly native perennial species consistent with 
section 510350. 

26-2.10(10)-510350 PLANTING AND REVEGETATION (l) A 
suitable permanent, effect1ve, and diverse vegetative cover 
of species native to the area of disturbed land or species that 
will be capable of meeting the criteria set forth in Section 50-
1045 shall be established on all areas of land affected except 
traveled portions of railroad loops and roadways or areas of 
authorized water confinement. Areas shall be planted or seeded 
during the first appropriate season following completion of 
grading, topsoil redistribution and remedial soil treatments. 

(2) For areas qualifying as prime farmland, test plots 
shall be established and cropped until restoration of the 
premining productivity has been shown to the satisfaction 
of the Department. When restoration of the premining prod
uctivity has been demonstrated, the operator shall revegetate 
the test plots consistent with section 50-1045. 

(3) All disturbed lands, except authorized water confine
ments and traveled portions of railroad loops and roads that 
are approved as a part of the postmining land use, shall be 
seeded or planted to achieve a vegetative cover of the same 
seasonal variety native to the area of disturbed land. Veg
etative cover will be considered of the same seasonal variety 
when it consists of a mixture of species of equal or superior 
utility for the land use when compared with the naturally 
occurring vegetation during each season of the year. 

(4) Introduced species may be substituted for native 
species only if appropriate field trials have demonstrated 
that the introduced species are of equal or superior utility for 
the approved postmining land use or are necessary to achieve a 
quick, temporary, and stabilizing cover. Such species sub
stitution shall be approved by the Department. Except for 
mixtures designed to provide a quick, temporary, and stabilizing 
cover, the operator shall establish a permanent diverse veg
etative cover of predominantly native species. Introduced 
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species sh~ll meet ~pplic~ble St~te and Federal seed or intro
duced species statutes ~nd shall not include poisonous or 
potentially toxic species. 

(5) The species of gr~sses, legumes, browse, trees, 
or forbs for seeding or planting and their pattern of distri
bution shall be selected by the permittee to provide a diverse, 
effective, and permanent vegetative cover with the seasonal 
variety, succession, distribution, and regenerative capabil
ities native to the area. 

(6) The permittee shall consult with appropriate State and 
Federal wildlife and land management agencies ~nd shall select 
those species that will fulfill the needs of wildlife, including 
food, water, cover, and space. Plant groupings and water resources 
shall be spaced and distributed to fulfill the requirements of 
wildlife. 

(7) Where forest is necessary to comply with 50-1045, 
the permittee shall plant trees adapted for local site con
ditions and climate. Trees shall be planted in combination 
with an herbaceous cover of grains, grasses, legumes, forbs, 
or woody plants to provide a diverse, effective, and permanent 
vegetation cover with the seasonal variety, succession, and 
regeneration capabilities native to the area. 

(8) seeding and planting of disturbed areas sh~ll be 
conducted during the first normal period for favorable planting 
conditions after final preparation. The normal period for 
favorable planting shall be that planting time generally accepted 
locally for the type of plant materials selected to meet 
specific site conditions and climate. Any disturbed areas, 
except water areas and surface areas of roads that are approved 
as part of the postmining land use, which have been graded shall 
be seeded with a temporary cover of small grains, grasses, or 
legumes to control erosion until an adequate permanent cover 
is established. When rills or gullies that would preclude 
the successful establishment of vegetation or the achievement 
of the postmining land use form in regraded topsoil and over
burden materials, additional regrading or other stabilization 
practices will be required before seeding and planting as 
specified in section Sl0310 of this subchapter. 

(9) The permittee shall use technical publications or the 
results of laboratory and field tests approved by the Department 
to determine the varieties, species, seeding rates, and soil 
amendment practices essential for establishment and self
regeneration of vegetation. The Department shall approve 
species selection and planting plans. 
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(10) An operator shall establish a permanent diverse 
vegetative cover of predominantly native species by drill 
seeding or planting, by seedling transplants, by establishing 
sod plugs, and/or by other methods. All methods must have prior 
approval of the Department. 

(11) The operator shall utilize locally grown genotypical 
seed and seedlings when available in sufficient quality and 
quantity. 

(12) An operator shall plant seed of a pure and viable 
nature. Unless otherwise approved by the Department, seed shall 
be at least 90% pure. Seeding rates shall reflect germination 
percentages. 

(13) The operator shall consider soil, climate, and other 
relevant factors when planting and/or seeding to provide for the 
best seed germination and plant survival. 

(14) All drill seeding shall be done on the contour. 
When grasses, shrubs and/or forbs are seeded as a mixture, they 
may be drill se~ded in separate rows at intervals specified 
in the standard Soil Conservation Service (SCS) planting guide
lines. Such mixed seedings shall be oone in this manner wherever 
necessary to avoid deleterious competition of different vegetal 
types or to avoid seed distribution problems due to different 
seed sizes. 

(15) Soil amendments shall be used as necessary to 
supplement the soil and to aid in the establishment of a permanent 
vegetative cover as specified in the approved reclamation plan 
or as later deemed necessary by the Department. 

(16) Mulch shall be used on all regraded and topsoiled 
areas to control erosion, to promote germination of seeds, and 
to increase the moisture retention of the soil. Mulch shall be 
anchored to the soil surface where appropriate, to ensure 
effective protection of the soil and vegetation. Mulch means 
vegetation residues or other suitable materials that aid in 
soil stabilization and soil moisture conservation, thus providing 
micro-climatic conditions suitable for germination and growth, 
and do not interfere with the postmining use of the land. Annual 
grains such as oats, rye and wheat may be used instead of mulch 
when it is shown to the satisfaction of the Department that the 
substituted grains will provide adequate stability and that 
they will later be replaced by species approved for the post
mining use. 

(17) Livestock grazing will not be allowed on reclaimed 
land until the seedlings are established and can sustain managed 
graz1ng. The Department, in consultation with the permittee 
and the landowner or in concurrence with the governmental agency 
having jurisdiction over the surface, shall determine when the 
rcvegetated area is ready for livestock grazing. 
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(18) An operator shall use any other means necessary 
to insure the establishment of a diverse and permanent vegetative 
cover, including but not limited to irrigation, and fencing, 
or other protective measures. 

(19) The Department will annually inspect seeded areas 
at the end of the growing season to determine species diversity, 
germination, and seedling take. If the Department determines 
that seedings are unsuccessful in terms of good germination and/or 
seedling take, immediate investigative action shall ce taken 
by the operator at the request of the Department to determine 
the cause so that alternatives can be employed to establish the 
desired permanent vegetative cover at the very next seasonal 
opportunity. The investigative report shall be submitted along 
with prescribed course of corrective action prior to the next 
growing season. 

(20) If the area affected is to be primarily utilized by 
domestic stock, the Department may require incorporation of a 
grazing system after vegetative establishment to gauge stand 
tolerance to grazing pressure. 

(21) Topsoil stockpiled in compliance with section 510340 of 
this subchapter must be seeded or planted with an effective cover 
of nonnoxious, quick growing annual and perennial plants during 
the first normal period for favorable planting conditions or 
protected by other approved measures as specified in section Sl0340. 

(22) Success of revegetation shall be measured on the basis 
of control areas approved by the Department. Control areas mean 
land units of varying size and shape and maintained under the 
absence of livestock grazing for the purpose of measuring ground 
cover, productivity, and species diversity that are produced 
naturally. The control areas must be representative of geology, 
soils, slope, aspect, and vegetation in the permit area. 
Control areas shall be fenced to exclude grazing by domestic 
livestock. The Department shall approve the estimating techniques 
that will be used to determine the degree of success in the 
revegetated area. At least one control area will be established 
for each native ¥e~e~a~ieA community type found on the mine area. 
More than one cont~ol area will be established for types with 
significant variation due to edaphic factors, past management 
or other factors. Two or m£re community types may be included 
in one exclosurc if the examples of each type arc typical of that 
<;:£mmunity type. 

(23) The ground cover of living plants on the !_evegetated ar'C:" 
§_hall b~-~ equal to the '?round cove~ of living plants of th":_ approved 
reference area for a m1nimurn of two growing seasons. The ground 
COVer shall not be COnSJdered ectual 1f it lS less than 90~···-~-
pcrcent of the ground cover othe retere.nce area tor~ 
"Significant portio_l1 of the mined area. 
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3. The following are summaries of the comments received 
and the Department's response to those· comments: 

RULE 26-2.10(10)-Sl0310 MINING AND RECLAMATION PLANS 

(l) COMMENT: In subsection (1), replace the oiqht 
foot burial rule with a four foot rule. 

RESPONSE: The eight foot burial rule is a carry-over 
from the Department's previous rules. Comments were divided 
as to whether the rule should be retained. The proposed 
amendment is rherefore rejected. 

(2) COMMENT: In the second sentence in (l) (c) (i) (B), 
clarify to indicate that grading, and not measuring, must be 
done so as not to allow unacceptably steep slopes. 

RESPONSE: The Department agrees. The proposed rule 
has been so modified. 

(3) COMMENT: In (1) (c) (ii), place the word "Depart
ment" after "specified by the". 

RESPONSE: The Department agrees. The proposed rule 
has been so modified. 

(4) COMMENT: Modify the box cut spoils rule, {l) (l), 
by allowing box cut spoils to be hauled to the area of the 
final cut initially or when the final cut is made, or allowing 
the operator to move the spoils as the operation progresses; 
and allow the operator to choose which option will be used. 

RESPONSE: This provision is part of the Department's 
original rules. In addition, all three options are possible 
under the present rule. The Department should retain authority 
on a case by case basis to determine which option should be 
used. The proposed modifications are therefore rejected. 

(5) COMMENT: Add to subsection (1) paragraphs similar 
to those in the federal rules (715.14) relating to thick and 
thin overburden to fully comply with the federal program. 

RESPONSE: The Department is required to adopt only 
those portions of the federal program which are more stringent 
than the Department's program. The thick and thin overburden 
provision represent exceptions to the approximate original 
contour requirement which would make the Department's 
program less strict. The proposed additions are therefore 
rejected. 

(6) COMMENT: The Department ras no authority to adopt 
paragraph 4(h) which requires all operators to employ all 
appropriate methods to prevent dust from escaping from 
access roads and railroads. 
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RES?ONSE: This provision w~s cont~ined in previous 
Department~! rules. Authority comes from 50-1043. The proposal 
is therefore rejected. 

RULE 26-2.10(10)-Sl0320 BLASTING 

(1) COMMENT: Amend subsection (3) to provide that blasting 
schedules may be hand delivered to residence within one mile 
of bl~sting sites because residents within these areas 
sometimes do not receive mail in these areas because they 
reside there only during the work week. 

RESPONSE: The rule requires ten days advance notice. 
These residents should therefore receive notice in time. 
The proposed amendment is therefore rejected. 

RULE 26-2.10(10)-Sl0330 WATER QUALITY 

(l) COMMENT: Subsection (1) provides that the Department 
and Board shall ensure that waters are maintained at their 
present high standard unless a variance is granted pursuant 
to a public hearing. Enforcement of this standard is 
properly in the Department of Health and Environmental Sciences 
and not the Department of State Lands. 

RESPONSE: This provision makes no change from the former 
hydrology rule. Authority is contained in sections 50-1043 and 
1055. The proposal is therefore rejected. 

(2) COMMENT: The requirement of subsection (1) referred 
to in comment #1 above should not contain a variance provision. 

RESPONSE: The language referred to makes no change from 
the former rule. It has the same provisions as the water 
quality requirements for other discharges from other 
types of projects. The proposed is therefore rejected. 

(3) COMJ\IENT: Delete sentence in subsection (2) which 
prohibits discharge of water into highly erodable soil 
because the permittee is already required to treat all surface 
drainage from disturbed areas. 

RESPONSE: The treatment requirement and the proposed 
requirement are not identical. The regulation implements 
the law and the comment is therefore rejected. 

(4) COMMENT: Paragraph (3) (b) should be eliminated 
because the Department does not have the authority to impose 
effluent limitations. 
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RESPONSE: Sections 50-1043 and 1055 give the Department 
this authority. The suggestion is therefore rejected. 

(5) COMMENT: In paragraph (3) (b), change "l\verage of 
daily value for 30 consecutive discharge days to "daily 
averages". 

RESPONSE: The language as proposed by the Department 
comes from the EPA regulations. In the interest of uniformity, 
the proposal is rejected. 

(6) COMMENT: The manganese effluent limitation requirements 
should be changed to comply with EPA guidelines by requiring 
monitoring only under acid conditions. 

RESPONSE: The Department agrees and has modified the 
proposed rule accordingly. 

(7) COMMENT: The maximum allowable total suspended 
solids standard contained in paragraph (3) (b) should be 
rejected in favor of a case by case approach. 

RESPONSE: Judge Flannery's decision suspended enforce
ment of the 45 mg/1 standard in favor of the C.P.R. 40 434.32 
and 434.42 case by case approach. The 45 mg/1 standard 
required by 30 C.P.R. Part 715 has been adopted. This will 
insure Mc.ntana's compliance should O.S.M.'s requirement 
change. 

(8) COMMENT: 'rhe J.c.u. effluent limitations of pcnagraph 
(3) (b) are not technically justified and should be eliminated. 

RESPONSE: These limitations are taken from the former 
rules. They are based on the Department of Health and ~nvironmental 
Science's standard. The proposal is rejected. 

(9) COMMENT: Delete from paragraph (4) (a) subparagraphs 
(ii), (iii), and (iv), and delete paragraph (4) (6) for the 
reason that effluent limitation monitoring should be done by 
the Department of Health and Environmental Sciences. 

RESPONSE: Because section 50-1043(3) (c) requires permittees 
to impound, drain, or treat runoff waters so as to reduce water 
pollution, and because section 50-1038 requires the Department 
to enforce the Act, the suggestion is rejected. 

(lO) CO!'IHENT: Subparagraph (5) (b) (iii) should be amended 
to dllow non-mining level disturbance within the ]00' stream 
buffer L.Onf~. 
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RESPONSE: This is a federal requirement mandated by 
Section 715.17(d) (3). The suggestion is therefore rejected. 

(11) COMMENT: Subparagraph (6) (A) (vii should be 
redesignated (6) (b). 

RESPONSE: Sedimentation ponds are properly included 
herein as a sediment control measure. The proposed modification 
is therefore rejected. 

(12) COMMENT: The .2 acre feet requirement of sub
paragraph (6) (b) (iii) should be eliminated in favor of stilndard 
requiring less storage area or a more flexible stLtndard. 

RESPONSE: The Department agrees. The proposed rule 
has been modified to require sediment storage equal to the 
sediment yield of each acre of disturbed land. The .2 acre 
feet rule has been retained as an option. 

(13) COMMENT: The figure "H+35/5" in subparagraph 
(6) (g) (iii) should read "(H+35)/5". 

RESPONSE: The Department agreed and the proposed chanCJC 
has been incorporated. 

(14) COMMENT: Add to subsection (6) a paragraph which 
recognizes that sedimentation ponds may not be appropriate 
sediment control measures and which allows installation of 
other types of sediment control measures. 

RESPONSE: Section 715.17(a) of the federal regulations 
and paragraph ( 3) (a) require sedimentation ponds where therf' 
is surface drainage. Also, sedimentation ponds have worked 
well with negligible environmental impacts. The permittee 
still has the option of reducing the size of his sedimentation 
pond by utilizing other sediment control measures, The proposed 
is therefore rejected. 

(15) COMMENT: In subsection (8), change "acid forminq 
and toxic forming mine waste'' to ''waste materials'' because 
the latter term is comprehensive, and '1 avoided'' to ''minimized''. 

RESPONSE: The phrases "acid-forming" and "toxic-forminq" 
modify the term "mine waste", which has a broader definition. 
To protect surface waters from acid or toxic mine drainage, 
it is necessary only to avoid contact with those wastes and 
spoils that are acid- or toxic-producing. Section 515 (b) ( l 0) 
(A) of the Federal Act and Section 715.17(g) requires avoidancf' 
of drainage from acid- and toxic-forming material& The 
suggestions are therefore rejected. 
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(16) COMHENT: In paragraph (8) (a), changing "spoil or 
other" to "waste" and "in the judgement of" to "when technically 
justified by". 

RESPONSE: The effect of the first change would be to 
require burial of waste but not spoil. Burial of waste is 
required elsewhere in these rules, The Federal Act, Section 
515(b) (10) requires burial of spoil. The present language 
allowed the Department to use its judgment and implies a 
technical iudgment. The only effect of the proposed amendment 
would be to shift the burden of proof from the permittee to 
the DepartMent. The proposed changes are therefore rejected. 

(17) COMMENT: In pi:lragraph (8) (b), change the words 
''Preventing or removing'' to ''minimize or remove'' and the 
phrase "toxic producing deposits" to "waste material". 

RESPONSE: The Federal Act and regulations require the 
permittee to prevent wL~ter from contacting toxic-producing 
deposits. The proposed changes, while expanding the scope 
of the rule, would also weaken the requirement with regard 
to toxic-producing spoils. The proposed changes are therefore 
rejected. 

(18) COMMEN1': In puragraph (8) (c), replace the phrases 
"toxic or harmful muterials within 30 days" with all toxic 
or harmful materials other than waste that are susceptible 
of erosion. The proposed change is therefore rejected. 

(19) COMMENT: In paragraph (9) (i), eliminate the 
words "specified and" so that the Department does not 
specify monitoring methods. 

RESPONSE: The proposed deletion would eliminate authority 
to require additional hydrologic tests. Even with the 
deletion, the Department would control which monitoring 
method is used through its approval power. The propos~d 
change is therefore rejected. 

(20) COMMENT: Subsection (10) should be amended by 
deleting the provision that the Department may order rcplace~ent 
of a wuter supply and adding a provision that the Department 
of Natural Resources and Conservation may request replacement. 

RESPONSE: The proposed chanqc contravenes section 50-
1055 (3) (b) and is therefore rejected. 

(21) COMMENT: The Department does not huve authority 
to adopt subsection (11), the alluvial valley floors provision 
and it should therefore be eliminated. 
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RESPONSE: The authority, although 
cally as it is contained in the Federal 
sections 50-1042, 1035, 1043, and 1055. 
therefore rejected. 

not granted specifi
Act, is granted by 

The proposed is 

(22) COMMENT: Include in subsection (ll) paragraphs 
identical to the federal regulations which authorizes the 
Secretary of Interior to exchange Federal coal leases or 
Federal coal for Federal or fee coal located within alluvial 
valley floors. 

RESPONSE: The Department may not E'nact a regulation 
which is b1nding on the Secretary of Interior. The proposed 
change is therefore rejected. 

(23) COMMENT: In subsection 12, substitute lanquilqe 
stating that a permanent impoundment must be rcqradcd ir, "at 
the time of bond release'', instead of ··~t any time'', it 
appears that the impoundment will not "satisfy land use 
objectives" instead of "fill to expected levels, meet acceptable 
water quality standards or any other relevant criteria". 

RESPONSE: Because the Department does not retain 
juiisdiction past the time of bond release, and termination 
of permit, the effect of the first proposed amendment would 
be to prohibit the Department from requiring regrading al 
any time other than the time of bond release. This is 
unacceptable. The second language chanqe would make water 
quality standards only a secondary consideration. Both arc 
therefore rejected. 

( 24) COMMENT: Replace language in paraqraph (12) (c) 
requirinq water to be suitable on a permanent basis for ils 
intended use and prohibiting discharqes from violatintJ WQtcr 
quality standards or degrading receiving waters with the 
following language: "The quality of the impounded water will 
be suitable for the intended use of the time of bond release"_ 

RESPONSE: The proposed change represents a much weaker 
standard. The justification by the proponents of the chanqe 
indicates that ~he proponents are of the opinion that the 
permittee may be held liable past the time of permit termination 
and bond release. This is not the case. The proposed drncndmcnt 
is therefore rejected. 

(25) Paragraph (12) (d) requires the water level of a 
permanent impoundment to be "reasonably stable". Add the 
following language: "and eva] uated based on the impoundmc~nt 
intended use." 

RESPONSE; Water impoundments in E~stcrn Montana ~ay 
fluctuate greatly but still may be useful. The proposed 
addition is therefore accepted. 
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(26) COMMENT: Delete the words "or quantity" in 
paragraph 12(£) to eliminate the requirement that permanent 
water impoundment may not diminish water quantity for adjacent 
or surrounding landowners because this standard should be 
administered by the Department of Natural Resources. 

RESPONSE: The proposed changes contravenes section 50-
1055 (3) (b) and is therefore rejected. 

(27) COMMENT: Subsection (13) provides standards for 
tho hydrologic impact of roads. This subsection should be 
incorporated into the other subsection of the rules dealing 
with roads. 

RESPONSE: The Department agrees. This subsection is 
incorporated into 26-2.10(10)-Sl0310(4). 

RULE 26-2.10(10)-Sl0340 TOPSOILING 

(1) COMMENT: The segregation of A, B, and C horizons, 
whlch can be required under subsection (l), is not justified. 

RESPONSE: The Department agrees. Language providing 
for a two-lift procedure has been substituted. 

(2) COMMENT: The requirement of subsection (2) that 
the operator plant (immediately" should be changed to 
"during the first appropriate season" to allow for seasonal 
considerations. 

RESPONSE: The Department agrees. The phrase "at the 
first seasonal opportunity" has been substituted. 

RULE 26-2.10(10-Sl0350 PLANTING AND REVEGETATION 

(l) COMMENT: In subsection (2) eliminate the requirement 
that test plots be revegetated consistent with 50-1045. 

RESPONSE: Section 50-1046 requires revegetation to 
rangeland. The proposed deletion is rejected. 

(2) COMMENT: In subsection (2), eliminate the test 
plot requirement for prime farmlands. 

RESPONSE: Montana law prohibits reclamation of an area 
to farmland. Test plots are therefore necessary to demonstrate 
compliance with the federal act. The proposal is therefore 
rejected. 

(3) COMMENT: In subsection (10), add language allowing 
broadcast seeder. 
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RESPONSE: The language of the subsection proposed by 
the Department already allows broadcast seeding by allowing 
"other methods". The proposal is therefore reiected. 

( 4) COMMENT: 
''reference area''. 

Replace the phrase "control area" with 
To be consistent with the federal regulations. 

RESPONSE: There are differences - such as management 
control standards - between "control area" as used in the 
proposed regulations and "reference areas" as used in the 
federal regulations. The different terminology emphasizes 
those differences. The proposed modification is rejected. 

(5) COMMENT: Modify the control areas provision (sub
section (22)) by providing that control areas must be 
representative of major plant community types that are 
important to the management of the area. 

RESPONSE: The language as proposed by the Department 
is taken from the federal rules. Also, vegetative types 
that are not major may be very important for wildlife. The 
proposed modification is therefore rejected. 

(6) COMMENT: Add to subsection (22) a provision 
allowing more than one vegetative type in a control area. 

RESPONSE: The Department agrees and the suggestion is 
incorporated into the new rules. 

(7) COMMENT: Rule 510350 does not meet federal require
ments in that a subsection corresponding to 715.20(f) (2) 
rcl~ting to the measure of success of revcqetation has not 
been included. 

RESPONSE: The Department agrees and the proposed rules 
have been amended accordingly. 

COMMENTS APPLICABLE TO ALL RULES 

( l) COM."'!ENT: Reword the rules so that they do not 
apply to uranium mining. 

RESPONSE: The uranium mining industry had no obiections 
to the application of these rules to their industry dnd one 
commentcr favored it. The rules provide regulating procedure 
for uranium mining which can be modified to more particularly 
apply to that process in certain areas as uranium mining 
becomes more prevalent in Montana. The suggestion is therefore 
rejected. 

(2) COMMENT: The Department should adopt a program 
whereby state coal leases on lands upon which mining is 
precluded pursuant to these rules can he exchdnged for other 
leases. 
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RESPONSE: These rules are being adopted pursuant to 
the authority granted to the Board and Department by Chapter 
10 of Title 50. That chapter does not provide authority for 
such an exchange program. The proposal is therefore rejected. 

(3) COMMENT: The proposed rules should define the 
term ''reclamation''. 

RESPONSE: The term is defined in section 50-1036(14). 
Definition in the rules is therefore unnecessary. The 
proposal is therefore rejected. 

(4) COMMENT: The proposed rules should define the 
term ''reasonable time''. 

RESPONSE: The term represents a standard that must be 
applied on a case by case basis. The proposal is therefore 
rejected. 

/ 

Ted Schwinden, Acting Governor & 
Acting Chairman of the Board of 
Land Commissioners 

Certified to the Secretary of State July 18, 1978. 
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BEFORE THE SUPERINTENDENT OF PUBLIC 
INSTRUCTION OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules on hearing procedures 
and appellate procedures for 
special education controversies. 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION OF 
RULES 48-2.18(42)-Pl8750, 
48-2.18(42)-Pl8760, AND 
48-2.18(42)-Pl8770 CON
CERNING HEARING PROCEDURES 
AND APPELLATE PROCEDURES 
FOR SPECIAL EDUCATION 
CONTROVERSIES. 

1. On May 25, 1978, the Office of Public Instruction 
published notice of a public hearing on June 14, 1978, in 
the conference room at 1300 Eleventh Avenue, Helena, Montana, 
on a proposed adoption of Rules 48-2.18(42)-Pl8750, 48-2.18 
(42)-Pl8760, and 48-2.18(42)-Pl8770 concerning hearing pro
cedures and appellate procedures for special education 
controversies at pages 709-715 of the 1978 Montana Adminis
trative Register, Issue No. 5. 

2. The Office of Public Instruction has adopted the 
Rules with the following changes: 

48-2.18(42)-Pl8750 HEARING. (1) Scope. A parent~ 
guardian or board of trustees may initiate a hearing: 

(a) On a refusal of a parent or guardia~ to consent 
to a preplacement evaluation by the school district which 
is providing educational services to the child or by the 
school district in which the child's parent or guardian 
resides; 

(b) On a controversy about the initial placement of 
a handicapped child in a program providing special education 
and related services; 

(c) On a proposal or a refusal to initiate or change 
the identification, evaluation, or educational placement of 
a handicapped child; 

(d) On a proposal or refusal to initiate or change 
the provision of a free appropriate public education to a 
handicapped child; or 

(e) On a written regeust for an extension of a 
temporary placement of a handicapped child. 

(2) Requests for Hearing. A parent, guardian, the 
board of trustees of the district in which a child's parent 
or guardian resides, or~ board of trustees providing 
educational services to the child may initiate a hearing by 
filing a written request for a hearing, together with a 
statement of the reasons therefor and the names and addresses 
of the parties, with the eeM~ty-~H~e~inten6e"t-ei-~eheel~-ei 
the-eeH"ty-~"-wh~eh chairman of the board of trustees of the 
school district in which the handicapped child's parent or 
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guardian resides. 

(3) Notification of Access to Information and Assis
tance. (a) Upon receipt of a request for a hearing the 
eetu'\ty-e~J'ler'iol'l~e!'li!el"l~ chairman of the board of trustees 
shall notify the parent or guardian in writing: 

(i) That the parent~ guardian or hi:!! ~ representative 
designated in writing shall have access to school reports, 
files and records pertaining to the child and shall be 
given copies at the actual cost of copying; 

(ii) Of any free or low-cost legal and other relevant 
services available in the area. 

(b) Upon request, a parent or guardian shall be in
formed by the county superintendent and the school districts 
of any free or low-cost legal and other relevant services 
available in the area. 

(4) Conference and Informal Disposition. Upon receipt 
of a request for hearing, the eeMI'Iey-s~J'le~il'ltel'lilen~ chair
man of the board of trustees shall direct the appropriate 
special education personnel to schedule a conference with 
the parent or guardian within 5 days for the purpose of 
settling the controversy without hearing. 

(5) Notice of Hearing. (a) If the parent or guardian 
cannot attend a conference within the 5 days or the con
troversy is not settled, the eeMI'Ity-s~J'le~il'l~el'lilen~ chair
man of the board of trustees shall schedule a hearing at a 
tlme and place which is reasonably convenient to the parent 
or guardian and child. fn-ne-e¥el'l~-shax±-~he-hea~il'l~-~ake 

J'lfaee-±a~er-~han-r6-ilays-af~e~-~eeeiJ'lt-ef-~he-~e~~es~-fe~ 
hea .. i:rH~.,-

(b) Written notice of the date, time and place shall 
be sent to all parties by ee!"~ifieil mail or shall be person
ally served. Notice to the parent or guardian shall be 
written in language understandable to the general public and 
in the native language of the parent or guardian or other 
mode of communication used by the parent or guardian, unless 
it is clearly not feasible to do so. If the native language 
or other mode of communication is not a written language, 
the ee~l'l~y-SMJ'ler'io!'l~el'lilel'l~ chairman of the board of trustees 
shall direct the notice to be translated orally or by other 
means to the parent or guardian in his native language or 
other means of communication. 

~6~--W'io~l'lessee.--A~-the-re~Hee~-e£-~he-J'la~el'l~7-~he 

~earil-ef-~!"HS~ees-e£-any-il'ioet!"iet-wkieh-ie-a-J'la!"ty-te-the 
hear'iol'l~-sha±±-re~Mire-~he-atte!'li!al'lee-a~-~he-hea~il'l9-e£-any 
effiee!"-e!"-eMJ'l±eyee-e~-~he-il±st!"±et-whe-ffiay-ha¥e-e¥iilel'lee 
e~-~ee~ime~y-re±e¥an~-~e-~he-Reeils7-aei±it±es 7 -J'l~eJ'lese6 

~~e~!"ame-e!"-eta~Ms-e~-~he-ehi±e.,-
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1£L Witnesses. Neither the trustees nor any employee 
of a school district shall prevent or attempt to prevent 
any employee of the district from attending the hearing 
and giving evidence and testimony relevant to the issues. 
Neither the trustees nor any employee of a school district 
shall take any action against an employee for appearing and 
giving evidence and testimony. 

(7) Evidence. Evidence which a party intends to 
introduce at the hearing must be disclosed to the other 
parties at least 5 days before the hearing. 

(8) Conduct of Hearing. (a) At the hearing, a" 
±mpa~~±a±-kee~±"g-o~£±eer-8ke±i-kear-w±~"esees-eHd-~a~e 
e~±deHee witnesses shall be heard and evidence taken 
according to the provisions of this rule and according to 
the common law and statutory rules of evidence which are not 
in conflict with the provisions of this rule. 

(i) Objections to offers of evidence may be made and 
~ke-keer±Hg-e££±eer-w±±i-He~e-~kem will be ruled on and noted 
in the record. 

(ii) To expedite the hearing, if the interests of the 
parties are not prejudiced, any part of the evidence may 
be received in written form. 

(iii) ~ke-k~er±"9-o£f±ee~-mey-~eke-Ho~±ee Notice of 
judicially cognizable facts may be taken. Parties shall 
be notified of materials noticed and shall be given an 
opportunity to contest materials noticed. 

(iv) Where the original of documentary evidence is not 
readily available the best evidence rule is hereby modified 
to allow copies of excerpts. 

(v) All testimony shall be given under oath or 
affirmation. 

(vi) Special education controversy hearings will be 
conducted in accordance with the provisions of the Montana 
Administrative Procedure Act and the rules promulgated pur
suant thereto for the conduct of hearing contested cases 
which are not in conflict with the provisions of this rule. 

(b) Any party to a hearing has the right to: 
(i) Be accompanied and advised by counsel and by 

individuals with special knowledge or training with respect 
to the problems of handicapped children; 

(ii) Present evidence and confront, cross-examine, 
and compel the attendance of witnesses; 

(iii) Prohibit the introduction of any evidence at 
the hearing that has not been disclosed to that party at 
least 5 days before the hearing; 

(iv) Obtain a written or electronic verbatim record 
of the hearing; · 

(v) Obtain written findings of fact and decision. 
(c) The parent or guardian shall have the right to 
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have the child who is the subject of the hearing present. 
(d) The hearing shall be closed to the public unless 

the parent or guardian requests an open hearing. 
(e) A written or electronic verbatim record of the 

hearing shall be made. 
(f) When necessary, interpreters in the native language 

or other mode of communication of a parent or guardian shall 
be provided throughout the hearing at public expense. 

i~t--Phe-bMrden-e£-~ree£-~ha±±-be-M~en-the-bea~6-e£ 
trM~tee~-~re~e~~n9-or-re£M~~n9-a-eoMr~e-e£-aet~en.--In-the 
ea~e-o£-e-~±aeeMent-~Me~tien7-the-~ereenne±-mMet-6emen
etrate-why-~±aeement-ie-bein~-reeefflfflended-er-denied-an6-why 
±eee-reetrieti~e-~±aeement-alternati~ee-weMld-net-aae~Mate±y 

and-a~~re~riately-eerve-the-ehi±6ie-edMeatiena±-neeae. 
(g) The party holding the affirmative of the issue 

must produce the evidence to prove it; therefore, the burden 
of proof lies on the art who would be defeated lf no 
evl ence were g1ven on elther Slde. 

(h) The expense of the hearing shall be borne in the 
same manner as the expense of a hear1ng lS borne 1n other 
school controversies. 

(1) If the county superintendent is disqualified from 
presiding over the hearing, the hearing officer will submit 
proposed findings of fact, conclusions of law, decision and 
notice of opportunity for administrative appeal in accord 
ance with the provisions of section 82-4212, R.C.M. 1947 
and the rules promulgated pursuant thereto·. 

(9) Timeliness. Not later than 45 days after the 
request for hearing is filed, with-the-eeHnty-eM~eril'l'l'.endent7 
plus specific time extensions granted at the request of a 
party, and any delays attributable to the parties~ the 
hearin9-e££~eer county superintendent shall: 

(a) Reach a final decision in the hearing which is 
written in language understandable to the general public; 
and 

(b) Insure that a copy of the findings of fact, con
clusions of law, decision and notice of opportunity for 
administrative appeal is sent by eerti£ied mail to or is 
personally served on each party~ and-the-e6Hl'lty-~M~erir~ten6ent 
The parent or guardian shall receive a copy of the decision 
in the native language of the parent or guardian or other 
mode of communication used by the parent or guardian unless 
it is clearly not feasible to do so. If the native language 
or other mode of communication is not a written language, 
the hearing officer shall direct the decision to be trans
lated orally to the parent or guardian in his native language 
or other means of communication. 

(c) Delays attributable to the parties include time 
during which the parties are submitting proposed findings 
of fact, conclusions of law and decisions and while the 
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parties are reviewing and making exceptions to the hearing 
officer's proposed findings, conclusions and decision. 

(10) Placement. The child shall remain in his current 
educational placement until the kea~iH~-ef£iee~ county 
superintendent enters a decision following the hearing,' 
except in an emergency situation when the health and safety 
of the child or other children would be endangered or when 
the child's presence substantially disrupts the educational 
programs for other children as provided in Rule 48-2.18(14)
Sl8120 (1) (c) (vi). 

(11) Appeal to the Superintendent of Public Instruc
tion. (a) The decision of the hea~iH~-e£fiee~ county 
superintendent is final unless a party to the hearing 
appeals7 to the Superintendent of Public Instruction. 

(b) Within 15 days after receipt of the findings of 
fact, conclusions of law, decision, and notice of opportunity 
for administrative appeal, a party may appeal the decision 
of the fiea~±H~-eff±ee~ county superintendent to the Superin
tendent of Public Instruction by filing a notice of appeal 
with the county superintendent. The party appealing shall 
mail a copy of the notice of appeal to all other parties 
and the Superintendent of Public Instruction. 

(c) The notice of appeal shall s~a~e include: 
(i) The name of the party appealing; 
(ii) The name(s) and address(es) of the other parties 

to the hearing; 
f±±±t--A-ee~y-e£-~ke-£±Hd±H~s-e£-£ae~,-eeHe±MsieHs-e£ 

±aw-aHd-dee±s±eH-be±H~-a~pea±ed7 
f±Yt (iii) A brief statement of the reasons for the 

appeal; an_d __ 
f~r (iv) The siqnature and address of the party 

appealing-or-representatives. 
(d) Upon receipt of the notice of appeal, the county 

superintendent will cause the record to be compiled and 
forwarded to the Superintendent of Public Instruction within 
40 days. The record shall contain: ----

(i) A verbatim, typewritten record of the hearing; 
(ii) All exhibits offered into evidence; 
(iii) Proposed findings of fact, conclusions of law, 

and decision; 
(iv) Findings of fact, conclusions of law, decision, 

and notice of opportunity for administrative appeal; 
(v) Notice of appeal; and 
(vi) All other notices, motions, memoranda and orders. 

(History: Sec. 75-7802, R.C.M. 1947; IMP Sec. 75-7802, 
R.C.M. 1947.) 

48-2.18(42)-Pl8760. ADMINISTRATIVE APPEAL. (1) Scope. 
An impartial hearing officer shall conduct an impartial 
review of hearings on appeal from decision in special 
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education controversies heard pursuant to the provisions of 
Rule 48-2.18(42)-Pl8750. 

(2) Impartial Review. The hearing officer conducting 
the review of the hearing shall: 

(a) Examine the entire hearing record; 
(b) Insure that the procedures at the hearing were 

consistent with the requirements of due process; 
(c) Seek additional evidence if necessary, and if by 

hearing, the hearing shall be conducted in accordance with 
Rule 48-2.18(42)-Pl8750(6), (7) and (8) (a)-(h), at a time 
and place which is reasonably convenient to the parent or 
guardian and child and the trustees; 

(d) Afford the part1es an opportunity for oral or 
written argument, or both, at the discretion of the 
hearing officer; and 

(e) On completion of the review, ~ake-an-~H~e~eneon~ 
~oo~a~en-w~~~~en-~n-ian~~a~e-~n~e~a~anaab±e-~e-~he-~ene~a± 

~Mb±~e-ana-±n-~ke-na~~¥o-±an~~a~e-ef-~he-~a~en~-e~-etfio~ 
ffleae-o£-eo~Mn~eat~en-Msoa-ey-tho-~a~ent-Mn±oaa-~t-~a 
eiea~±y-ne~-feaa~eie-~e-ae-aot-ane submit a proposed 
decision to the Superintendent of Public Instruction in 
accordance with the provisions of section 82 4212, R.C.M. 
1947, and the rules promulgated pursuant thereto. 

*£r--No~-±a~e~-~han-3B-daya-af~e~-~he-SM~er~ntenaon~ 
e~-PMbi~e-~nat~Met~en-~eee~¥ea-tfte-not~ee-o£-a~~eai7-~lM9 
a~oe~£~e-t~ffle-e~tena±ona-~ran~ea-at-~he-re~Meat-o£-a-~ar~y 7 
a-eo~y-e£-the-aee±a±en-±a-aen~-by-eert±£±ea-~a±i-~o-eaeh 
~a~ty-ana-the-eoMn~y-a~~e~~n~ondent7--i£-~ke-na~±~e-lan~~a~e 
o~-ether-~oae-o£-eo~Mn±eat±en-~a-no~-a-wr~tten-lan~Ma~e, 

~he-fiea~~n~-o££±ee~-ehaii-e±~ee~-tfie-net~ee-to-bo-tranala~oe 
o~ally-or-by-otheP-~oana-to-the-~a~en~-~n-h~a-Rat~~e-lan~M
a~e-e~-othe~-ffleana-e£-eofflfflMA~eat~en7 

l1l Timeliness. Not later than 30 days after the 
Superintendent of Public Instruction receives the notice 
of appeal, plus specific time extensions granted at the 
request of a party and delays attributable to the parties, 

(a) The Superintendent of Public Instruction shall 
make a decision written in language understandable to the 
general Rublic and in the native language of the parent 
or guard1an or other mode of communication used b¥ the 
parent or guard1an, unless it is clearly not feas1ble to do 
so, whereupon the decision will be translated orally to 
the parent or guardian in his native language or other means 
of communication; and 

(b) Personally serve or mail a 

attr1 uta le to the part1es 1ncludes the t1me 
and forwarding the record and the time during which the 
prov1sions of rule 48-2.18(42) Pl8760(2) (c) and (d) are in 
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effect and while the parties are reviewing and making 
exceptions to the hearing officer's proposed decision. 

f3t Jil Court Action. The decision of the hearing 
officer is final unless a party seeks judicial review pur
suant to section 82-4216, R.C.M. 1947 or brings a civil 
action pursuant to 20 u.s.c. 1415. 

f4r (5) Placement. The child shall remain in his 
current educational placement until the hearing officer 
enters a decision, except in an emergency situation when the 
health and safety of the child or other children would be 
endangered or when the child's presence substantially dis
rupts the educational programs for other children as pro
vided in Rule 48-2.18(14)-518120(1) (c) (vi). (History: 
Section 75-7802, R.C.M. 1947; IMP Sec. 75-7802, R.C.M. 1947.) 

48-2.18(42)-Pl8770. IMPARTIAL HEARING OFFICER. (1) 
Lists. Each county superintendent and the Superintendent 
of Public Instruction shall keep a list of persons who 
serve as hearing officers. The list must include a state
ment of qualifications of each person to hear and decide 
special education controversies. 

~~t-Selee~ieH-fe~-a-Hea~iH~---~at--B~SH-filiH~-ef-~fie 
~e~Mes~-fe~-a-fiea~iH~ 7 -~he-eeHH~y-eM~efiH~eHaefi~-ahall-ffiail 
£e-eaefi-~a~£y-a-lis£-ef-S-e~-ffie~e-~~e~esed-hea£iH~-e££iee~s 

£e~e~he~-wi~h-~hei~-~Ha±ifiea~iess~ 
~et--A-~a~~y-shal±-have-~-days-~e-s~Hdy-~he-±ie£7-e£ees 

e£f-aHy-saMee-eejee~ed-~e7-HMffi~e~-~he-~eMaisis~-HaMes-iH 
e~de~-ef-~~efe~e~ee 7-asd-~e~H~H-~fie-±is~-£e-£he-eeHR~Y 
SH~e~is~esde~~.--Re~Hes~e-£e~-ffie~e-is£e~Ma~ies-aees~-~£e
~esea-hea~iH~-e££ieePs-ffiHS~-be-ai~ee£ed-~e-~he-eess~y-ss~e£
iseeseeH~.--As-few-saMes-as-~essible-shesld-ee-efessea-e££T 

~et--±£ 7 -des~iee-a±±-effe~es-ee-a~~ive-ae-a-MH~Ma± 
efieiee 7-ehe-~a£eiee-ea~~e~-a~£ee-s~es-a-fiea~is~-e£fiee£7 
~he-eess~y-ss~e£iseesdese-wi±±-ffiake-as-a~~eiR~eRe7-bM~-iR 
se-ease-will-a-heaPiR~-effiee~-whese-Raffie-was-e£essed-es~ 

by-asy-~a~~y-ee-se-a~~eiR~ee~ 

(2) Selection for a Hearing. The county superintendent 
shall preside over the hearing, unless disqualified on the 
grounds set forth in subsection (5). If grounds for dis
ualification exist the count su erintendent shall a oint 

a hear1ng of leer after follow1ng the procedures 1n sub 
sections (3) and (4). 

( 3) Selection for Administrative AppeaL (a) Upon 
receiving a copy of the notice of appeal the Superintendent 
of Public Instruction shall mail to each party a list of 
5 or more proposed hearing officers together with their 
qualifications. 

Montana Administrative Register 8-7/27/78 



-1109-

(b) A party shall have 7 days to study the list, 
cross off any names objected to, number the remaining 
names in order of preference, and return the list to the 
Superintendent of Public Instruction. Requests for more 
information about proposed hearing officers must be directed 
to the Superintendent of Public Instruction. As few names 
as possible should be crossed off. 

(c) If, despite all efforts to arrive at a mutuallx 
agreeable choice, the parties cannot agree upon a hearing 
officer, the Superintendent of Public Instruction will make 
an appointment, but in no case will a hearing officer whose 
name was crossed out by any party be so appointed. 

(4} Notwithstanding the foregoing provisions, the 
parties can mutually select the hearing officer. 

(5) (a) A hearing may not be conducted or reviewed 
by a person who is an employee of a school district or other 
public agency which is involved in the education or care of 
the child, or who has a personal or professional interest 
or reason which would conflict with his or her objectivity 
in the conduct or review of the hearing. 

(b) A person who otherwise qualifies to conduct or 
review a hearing under paragraph (a} of this subsection is 
not an employee solely because he or she is paid by the 
school district or other public agency to serve as a hearing 
officer. (History: Sec. 75-7802, R.C.M 1947; IMP Sec. 75-
7802, R.C.M. 1947.) 

3. The public hearing was conducted as scheduled. 
Comments and testimony were received. Interested persons 
were given an additional 10 days after the hearing to submit 
written comments. Written comments have been received. 

(a) (l} Comment: Several persons wondered whether the 
word "parent" as used in the proposed rules includes a 
guardian. 

(2) Response: The word "parent" was intended to 
include guardians and surrogate parents. To avoid mis
understanding, the .....:>rd "guardian" has been expressly 
included in the rules where appropriate. For sake of brevity, 
"surrogate parent" has not been expressly listed as a person 
who may initiate a hearing, however, the word "parent" as 
used in the rule is intended to include a surrogate or 
natural parent. 

(b) (1) Comment: John Albrecht suggested that a handi
capped child should be given standing to initiate hearings. 
He argues that 20 U.S.C. section l415(a} so requires, but 
that, even if federal law did not so require, Montana should 
because a child should be abLe to question the education 
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being provided. 
(2) Response: The suggestion is overruled. Congress 

did not intend, through 20 U.S.C. §1415(a), to give 
handicapped children any greater authority than other 
children in questioning the education being provided. Pro
visions for the appointment of surrogate parents together 
with other statutory provisions for the protection of 
children, e.g., §§ 10-1301, ct. seq. R.C.M. 1947, concerning 
abused, neglected and dependent youth, give handicapped 
children procedures which adequately guarantee procedural 
safeguards with respect to the provision of a free, appro
priate education. 

(c) (1) Comment: Considerable comment has been sub
mitted about who should conduct, preside over and decide 
special education controversies and about how those persons 
should be selected. 

(i) Roberta Snively, president of the Montana Associa
tion of County School Superintendents, Richard J. Llewellyn, 
County Attorney of Jefferson County, Glennadene Ferrell, 
Lake County Superintendent of Schools, Patrick M. Springer, 
County Attorney of Flathead County, Rhoda Jamruszka, Havre 
Public Schools, and Robert L. Laumeyer, Superintendent of 
the Boulder Public Schools, recommended that the county 
superintendents should preside over and decide special 
education controversies in their respective counties because 
it is their duty under section 75-5811, R.C.M. 1947, and 
the costs of the hearing will be less. 

(ii) carroll c. Blend, Deputy County Attorney for 
Cascade County submitted that 45 C.F.R. 12la.506(b) requires 
a hearing to be conducted by the Superintendent of Public 
Instruction or a board of trustees, but not the county 
superintendents. 

(iii) At the public hearing, John Albrecht argued 
that county superintendents should not serve as hearings 
officers because they cannot be impartial hearings officers 
within the meaning of 45 C.F.R. 12la.507. 

(iv) Patrick M. Springer suggested that the prohi
bition against employees serving as hearings officers be 
limited to employees involved with the education or care 
of the child. 

(2) Response: 45 C.P.R. 12la.506(b) provides that 
the hearing must be conducted by the Superintendent of 
Public Instruction or the board of trustees of the district 
directly responsible for the education of the handicapped 
child as determined under state statute, regulation or 
policy. 

The Montana Constitution makes the boards of trustees 
responsible for the control and supervision of education 
in their districts. That the boards of trustees are 
primarily responsible for special education of handicapped 
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children in their districts is apparent from sections 75-
7801, et seq., R.C.M. 1947. The Superintendent of Public 
Instruction has the duty to approve board recommendations 
and many proposed activities due to funding provisions. 
Therefore, in keeping with the constitutional and statutory 
provisions for local control and supervision of education, 
hearings of special education controversios must be con
ducted by the school district directly responsible for the 
education of the child, i.e., the district in which the 
child's parent or guardian resides. 

County superintendents have the duty to hear and decide 
all matters of controversy arising in their respective 
counties as a result of decisions of the trustees of a 
district. Furthermore, 45 C.F.R. 12la.507 prohibits em
ployees of the school district from serving as hearings 
officers. Persons having a personal or professional interest 
which would conflict with their objectivity in the hearing 
cannot serve as the hearing officer either. Taking expenses 
and statutory duties into consideration, the county super
intendents should decide all special education controversies 
arising in their respective counties, and should be the 
hearing officer subject to disqualification. There has 
been no showing that a county superintendent cannot be 
impartial in any special education controversy, however it 
could be argued that one would not be impartial, i.e., when 
the issue is the appropriateness of the special education 
services being for the grandson of a superintendent. For 
the possibility of disqualification, each county superinten
dent must keep a list of persons who serve as hearing offi
cers to comply with 45 C.F.R. 12la.507. 

The prohibition against employees serving as hearings 
officers was drafted to comply with 45 C.F.R. l2Ja.507. 

The rules have been changed to reflect that the school 
district, instead of the county superintendent, is respon
sible for conducting the hearing, that the county superin
tendent will decide all special-education controversies, and 
provisions have been made for the selection of alternate 
hearing officers. 

(d) (l) Comment: Richard J. Llewellyn, County Attorney 
of Jefferson County, and Patrick M. Springer, County Attorney 
of Flathead County, objected to requiring school officials 
to advise a parent or guardian of the availability of free 
or low-cost legal and other relevant services available in 
the area. 

(2) Response: The objection is overruled because such 
notice is required by 45 C.F.R. l2la.506(c). 

(e) (l) Comment: Richard ,J. Llewellyn, County Attorney 
of Jefferson County, questioned whether the county superin
tendents have the authority to direct special education 
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personnel to schedule conferences. 
(2) Response: Changes in the rules concerning 

responsibility for conducting the hearing makes this comment 
moot. See the resp:nsc in paragraph 3(c) (2). 

(f) (1) Comment: Patrick M. Springer, County Attorney 
of Flathead County and Rhoda Jamruszka, Havre Public Schools, 
objected to requiring documents to be served by certified 
mail. The objection was made because of the cost of certi
fied mail. 

(2) Response: The certified mail requirement was made 
for the purpose of insuring evidence of service. Cost being 
a significant consideration, the requirement is striken. 
The oversight of not expressly providing for personal ser
vice has been corrected. 

(g) (1) Comment: Richard J. Llewellyn, County Attorney 
of Jefferson County, Patrick M. Springer, County Attorney of 
Flathead County, Glennadene Ferrell, Lake County Superinten
dent of Schools, and Rhoda Jamruszka, Havre Public Schools, 
objected to a 20 day time limitation within which the hearing 
must be held. 

(2) Response: The 20 day limitation is stricken to 
allow as much flexibility as possible. 

(h) (1) Comment: Richard J. Llewellyn, County Attorney 
of Jefferson County, Patrick M. Springer, County Attorney of 
Flathead County, and Glennadene Ferrell, Lake County Super
intendent of Schools, questioned t!1e provision for com
pelling the attendance of district employees. The latter 
two suggested restricting the time when hearings can be held. 

(2) Response: Restricting the time when hearings 
can be held may seriously affect the well being of a handi
capped child and therefore the suggestion is overruled. 

The provision for compelling the attendance of employees 
was inserted so trustees would not deny a child and his 
parent a fair hearing by preventing district employees from 
testifying on behalf of the parent and child. Rule 48-2.18 
(42)-Pl8750(6) has been amended to better state the intent. 

(i) (1) Comment: Richard J. Llewellyn, County Attorney 
of Jefferson County, inquired about the method and detail 
required in disclosing evidence to other parties. 

(2) Response: The purpose of the rules is for every
one to have a fair hearing. The surprise at the hearing 
of springing undisclosed evidence upon unsuspecting parties 
denies them an opportunity to rebut the evidence, does 
nothing to promote fairness, and most importantly, does 
absolutely nothing for the best interests and welfare of the 
child. Therefore, the evidence should be disclosed in as 
much detail and by a means sufficient to fairly and ade-
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quately apprise the other parties of the nature and con
tent of the evidence. The means, including costs, and 
detail of disclosure should first be left to the good judg
ment of the parties. That failing, the means and detail is 
loft to the person presiding over the hearing. Where doubt 
exists, the means and detail of disclosure must maximize, 
not minimize, knowledge. 

(j) (1) Comment: Rhoda Jamruszka, Havre Public Schools, 
suggested that in addition to tho evidence being disclosed 
at least 5 days before the hearing, the parties should sub
mit a summary of facts and desired decision. She also 
s1.1ggested submitting the evidence and summary to the hearing 
officer. 

(2) Response: Submitting summaries is encouraged, but 
tho decision to do so is loft to the person presiding over 
the hearing. The evidence should not be presented to the 
hearing officer before the hearing unless agreed upon by 
the parties. To do otherwise would neutralize a party's 
right to object to evidence and could deny a fair hearing. 

(k) (1) Comment: Patrick M. Springer, County Attorney 
of Flathead County, suggested that the presentation of 
evidence should not be governed by the rules of evidence. 

(2) RRspcinse: This suggestion is overrulE'd. The 
rules of ~videnc.e have been developed to assist parties in 
the orderly presentation of their cases and to prevent the 
introdu~tion of inflamatory, prejudicial, impertinent, 
frivolous, irrelevant, immaterial, incompetent or otherwise 
suspect evidence. Arrivincr at a correct determination of 
the appropriatE' education-for tho handicapped child will be 
severely hindE'red if the rules of evidence are abandoned. 

(1) (1) Comment: Patrick M. Springer, County Attorney 
of Flathead County, and Richard J. Llewellyn, County Attorney 
of Jefferson County wondered whether objections to evidence 
should be ruled upon as well as noted in the record. 
Mr. Llewellyn also asks if the controverted evidence must be 
heard. 

(2) Response: An express provision has been made 
for ruling on objections. A party has the right and duty 
to perfect the record at any hearing where th~ decision is 
subject to review. It is left to the discretion of the per
son presiding over the hearing as to how parties can make 
offers of proof and otherwise pcrfE'ct the record. 

(m) (l) Comment: Patrick M. Springer, County Attorney 
of Flathead County, suggested steering away from the best 
evidence rule without changing the impact of the subsection. 

(2) Response: This suggestion is as to form and style 
rAther than substancE', and therefore the suggestion is 
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overruled. 

(n) (l) Comment: Richard ,J. Llewellyn, County Attorney 
of Jefferson County, suggested that hearsay will become 
the rule of the day if evidence may be received in written 
form. 

(2) Response: The rule allows evidence to be 
in written form if the parties are not prejudiced. 
party believes he is so prejudiced, he should enter 
objections. 

received 
If a 
his 

(o) (l) Comments: John Albreeht su')gested the addition 
of a subsection prohibiting ex parte consultations. 

(2) Response: The suggestion is approved and is 
incorporated in the subsection adopting the provisions of 
the Administrative Procedure Act, and the Model Rule promul
gated thereunder, for the hearing of contested cases insof0r 
as such Act and Model Rules are not in conflict with 48-2.18 
(42)-Pl8750. 

(p) (l) Comment: 
the initial burden of 
John Albrecht argued 
district. 

Many persons objected to placing 
proof on the school district. Only 

for the burden of proof being on the 

(2) Response: So the burden of proof in special 
education controversies is consistent with state law, sel~tJ<)tl 

93-1501(1), R.C.M. 1947, is restated in the rules verbatim. 

(g) (l) Comment: Considerable comment has !)Pen sub
mitted about the costs of special education hearings. 

(i) Inquiry was made at the public hearing about 
whether the Superintendent of Public Instruction would pay 
for the hearings. 

(ii) Glennadene Ferrell, Lake County Superintendent 
of Schools, advised that Lake County is opposed to being 
obligated for any hearing costs if the county superintendenl 
is not the hearing officer. Two costs specifically identi
fied are the cost of a hearing officer other than the county 
superintendent and the cost of a transcript. 

(ii.i) Richard Llewellyn, County 1\ttorney of J<cffcrson 
County asked "who is going to pay for the proceeding and 
for the preparation of the 'verbatim record' of the hcaringj" 
and suggested that not many county superintendents have 
sufficient funds to pay for the transcripts. He also in
quired about who pays for the hearing officer. 

(iv) Robert L. Laumeyer, Superintendent of. the Bould"'r 
Public Schools, recommended that, if parents of special 
education children can have a hearing at no cost to them-
se l vcs, the ruJ es must provide for a just cause hearing, wi ti1 
provisions for review, to determine whether the parent can 
have a hearing on the merits of the controversy. The 

Montana Administrative Register 8-7/27/78 



-1115-

recommendation was silent about whether the trustees would 
be bound to the same procedure. 

(v) Carroll C. Blend, Deputy County Attorney of 
Cascade County, visualizes the fiscal implications of 
appointing hearing officers as being horrendous. He also 
recommends that the parties, appellants and respondents, pay 
the cost of their copy of the transcript unless an affidavit 
of poverty is found. 

(2) Response: The Superintendent of Public Instruction 
does not have funds for paying the costs of special educa
tion hearings nor does she have the authority to spend 
special education funds for the expense of the hearings. 

The rules have been changed to allow the county superin
tendents to decide all special education controversies and 
preside over all but those in which they are disqualified. 
The parties are entitled to a fair hearing and the agencies 
responsible for providing a fair hearing must also bear the 
cost of providing it. 

Insofar as the cost of transcribing the hearing is 
concerned, section 75-5811 requires the county superinten
dents to prepare a written transcript of the hearing pro
ceedings. No one has advanced a compelling reason why 
transcripts of special education hearings should be treated 
any differently than any other school controversy. 

Furthermore, there does not seem to be any compelling 
reason why the expenses of a special education hearing 
should not be borne in the same way the expenses of any 
other school controversy is borne. A provision has been 
added to so provide. 

(r) (1) Comment: Rhoda Jamruszka, Havre Public Schools, 
suggested that a decision should be made within 45 working 
days instead of 45 days plus limiting extensions o.f timE! to 
10 days. 

(2) Response: 45 C.F.R. 12la.512 requires a decision 
to be made within 45 days without being modified as working 
days. To be in compliance with the federal rule, the 
Montana rule must remain 45 calendar days. 

(s) (1) Comment: Patrick M. Springer, County Attorney 
of Flathead County, suggested eliminating the need to attach 
a copy of the findings of fact, conclusions of law, decision 
and notice of opportunity for administrative appeal because 
all interested persons will have a copy. 

(2) Response: The rule has been changed to so provide. 

(t) (1) Comment: Patrick M. Springer, County Attorney 
of Flathead County, recommended giving parties 15 days after 
receipt of the decision in which to appeal to the Superin
tendent of Public Instruction. 

(2) Response: The rule has been changed to so provide. 
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(u) (1) Comment: Carroll Blend, Deputy County Attorney 
of Cascade County, recommended that the transcript be sent 
to the Superintendent of Public Instruction within 40 days 
with extensions for good cause shown. 

(2) Response: Setting a time limit for forwarding the 
entire record including the transcript has merit. Enforce
ment is on the parties. 

(v) ( l) Comment: Patrick M. Springer, County Attorney 
of Flathead County, proposed amending rule 48-2.18(42)
Pl8750(ll) (d) (i) to allow an electronic record. 

(2) Response: The proposal is overruled because the 
hearing officer reviewing the appeal would have too much 
difficulty keeping the speakers property identified. 

(w) (l) Comment: Richard J. Llewellyn, County Attorney 
of Jefferson County, and Robert L. Laumeyer, Superintendent 
of Bouldor Public Schools, requested a definition of what 
is an appropriate education. 

(2) Response: An attempt to provide an all-encom
passing definition of "appropriate education" would be out
side the scope of these rules, which are procedural in nature. 
What is an "appropriate education" in the context of the 
particular needs of one child may not be appropriate for 
another child. The purpose of these rules is to provide a 
framework so that the meaning of "appropriate education" 
may be determined as it applies to each individual case. 

(x) (l) Comment: John Albrecht suggested that the 
rules provide for situations arising under title 75, chapter 
78, R.C.M. 1947, in which tho approval of the Superintendent 
of Public Instruction is required for certain programs. He 
expresses concern regarding appeal procedures in such 
instances and also suggests that local school districts be 
allowed to challenge a decision of the Superintendent of 
Public Instruction on an application for assistance. 

(2) Response: Rule 48-2.l8(42)-Pl8780, adopted 
simultaneously with these rules, accommodates these sug
gestions. Such rule provides for the opportunity for a 
hearing before an impartial hearing officer whose decision 
is final unless a party seeks judicial reviow pursuant to 
section 82-4216, R.C.M. 1947, or brings a civil action 
pursuant to 20 U.S.C. §1415. 

(y) (l) Comment: John Albrecht suggested that the rules 
follow the decision of the united States District Court in 
Stuart v. Nappi, No. B-77-381 (D. Conn. l/4/78), regarding 
prohibitions a~ainst expulsion of a student while a special 
education complaint is pending. 

(2) Response: This suggestion is overruled. This 
decision construes the federal Education for the Handicapped 
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Act, 20 U.S.C. §1401, et seq. Written statutes and regula
tions always must be considered in light of interpretive 
decisions, but these rules do not attempt to duplicate or 
follow all court decisions. 

(z) (1) Comment: John Albrecht comments that provisions 
for hearing and similar procedural safeguards should be 
adopted by the Office of Public Instruction for children in 
the Boulder River School and Hospital. 

(2) Response. The Depart.ment of Institutions is the 
agency responsible for the operation of the Boulder River 
School and Hospital. It is necessary for the Office of 
Public Instruction to insure that the Department of Insti
tutions adopts rules which substantially provide these 
procedural safeguards, but not to adopt such rules for the 
Department of Institutions. 

(aa) (1) John Albrecht suggests that provision be made 
for a pleading similar to an answer in civil actions, for the 
pu<pose of clarifying the issues. 

(2) Response: Every effort has been made in drafting 
these rules to keep the procedures as informal as possible 
without jeopardizing the rights of any of the parties. 
Section 82-4211, R.C.M. 1947, relating to the authority of 
hearing examiners, provides that a hearing examiner may 
order a pre-hearing conference for the purpose of formulating 
and simplifying the issues. Such procedure, within the 
discretion of the hearing examiner would provide adequate 
protection of the rights of the parties without the added 
burden of formal pleadings. 

Certified to the Secretary of State July 18, 1978. 
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VOLUME 37 OPINION NO. 149 

BOARD OF NATURAL RESOURCES AND CONSERVATION - Members -
Right to compensation for time spent on Board related 
matters other than at Board meetings; 
SECTION 82A-ll2(7), R.C.M. 1947. 

HELD: Members of the Board of Natural Resources and 
conservation are entitled to be compensated under 
section 82A-ll2(7), R.C.M. 1947, for the time 
spent on necessary Board related matters other 
than Board meetings. 

11 July, 1978 

Donald Macintyre 
Chief Legal Counsel 
Department of Natural Resources 
and Conservation 
32 South Ewing 
Helena, Montana 59601 

Dear Mr. Macintyre: 

You have requested my opinion concerning the following 
question: 

Are members of the Board of Natural Resources and 
Conservation entitled to compensation under section 
82A-ll2(7), R.C.M. 1947, for the time spent on 
Board related matters other than at Board meetings? 

The law concerning payment to Board members is codified at 
Section 82A-112(7), R.C.M. 1947. In pertinent part it 
states: 

Unless he is a full-time salaried officer or 
employee of this state, each member is entitled to 
be paid $25.00 for each day in which he is 
actually and necessarily engaged in the per
formance of board duties, and he is also entitled 
to be reimbursed for travel expenses, as provided 
for in 59-538, 59-539, and 59-801, incurred while 
in the performance of board duties. 

The Montana Supreme Court has not interpreted this statutory 
language. However, other jurisdictions have addressed 
similar statutory forms of compensation. 
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In State ex rel Greb v. Hurn, 102 Wash. 328, 172 P. 1147, 
1148 (l9l8), the Wash1ngton supreme Court held that "where a 
statute fixes an officer's compensation at a certain sum per 
day, such officer performing any substantial service on a 
particular day, has a right to the per diem for that day." 

The Colorado supreme Court in Smith v. Board of County Com
missioners of Jefferson Count , lO Colo. 17, 13 P. 9l7 
( 887 construe a statute regarding the compensation of the 
superintendent of schools which provided: "For the time 
necessarily spent in the discharge of his duty he shall 
receive five dollars per day ... ". Section 3020, Gen. St. 
Colo. 1885. The Colorado Court held that when the law 
provides a per diem compensation for the time necessarily 
devoted to the duties of an office, "the officer is entitled 
to this daily compensation for each day on which it becomes 
necessary for him to perform any substantial official service 
... regardless of the time occupied in its performance." Id. 
at 13 P. 920. 

In construing Section 82A-ll2(7), R.C.M. 1947, the con
trolling words of the statute are "necessarily and actually 
engaged in the performance of Board duties". The statute 
does not limit the right to compensation only to actual 
Board meetings. In light of the reasoning of the decisions 
of other jurisdictions, any time members engage in services 
necessary to the performance of their Board duties, they are 
entitled to compensation. For example, a member of the Board 
must take certain actions to adequately prepare for regu
larly scheduled meetings or to render decisions required of 
the Board. While engaged in such activity the Board member 
is "actually and necessarily engaged in the performance of 
Board duties". 

THEREFORE IT IS MY OPINION: 

A member of the Board of Natural Resources and Con
servation is entitled to be compensated under Section 
82A-ll2(7), R.C.M. 1947, for the time spent on 
necessary Board related matters other than Board 
meetings. 

Very tr~ly ~urs, 

~ !(//../1:._ t{£vf...1 
)'liKE GREELY-· 
Attorney G~neral 

\ 
MG/RA/kr 
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VOLUME NO. 3 7 

HOLIDAYS - Public employees; 
HOLIDAYS - "School holidays" 
HOLIDAYS Non-teaching 
employees; 
SECTIONS 19-107, 19-108, 
75-7407, R.C.M. 1947; 
37 OP. ATT'Y GEN. NO. 96. 

OPINION NO. 150 

and "legal holidays"; 
school employees as public 

59-1007, 59-1009, 75-7406 and 

HELD: School district employees, non-teaching and teach
ing alike, throughout the State of Montana, are 
entitled to days off on those holidays enumerated 
in §75-7406, R.C.M. 1947, rather than the holidays 
of §19-107. School district employees are there
fore entitled only to days off on New Year's Day, 
Memorial Day, Independence Day, Labor Day, Thanks
giving Day, Christmas Day, and state and national 
election days when the school building is a poll
ing place and school functions will interfere with 
the election process at the polling place. 

Ron Smith 
County Attorney 
Hill County 
Havre, Montana 59501 

Dea:o-: Mr. Smith: 

11 July 1978 

You have requested my opinion concerning the effect of a 
recent district court decision holding that non-teaching 
school district employees are entitled to days off on the 
school holidays enumerated in §75-7406, R.C.M. 1947, rather 
than those holidays of §19-107, R.C.M. 1947. The decision 
was rendered by the District Court of the Twelfth Judicial 
District in School Distict No. 16, Hill county, Montana v. 
Department of Labor and Industry, Docket No. 16040. It 
expressly overruled an Attorney General opinion, 37 OP. 
ATT 'Y GEN. NO. 96, which had declared that non-teaching 
school district employees are entitled to days off on the 
legal holidays enumerated in §19-107. 

The legal effect of an Attorney General opinion is pre
scribed by §82-401(6), R.C.M. 1947, which provides in rele
vant part: 
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" * * If an opinion issued by the attorney general 
conflicts with an opinion issu.ed by a city attor
ney, county attorney, or an attorney employed or 
retained by any state officer, board, commission, 
or department, the attorney general opinion shall 
be controlling unless overruled £y ~ state 
CITstr~ct 

No appeal has or will be taken from the district court 
decision in School District No. 16, and since that decision 
overrules Op~n~on No. 96, ~t ~t~e followed by all Montana 
school districts. 

The decision not to appeal the district court ruling was 
made only after a comprehensive review of the prior Attorney 
General opinion, the arguments made by the plaintiff school 
district, and the district court's conclusions of law. That 
review was undertaken by the Attorney General's office after 
consultation with the Department of Labor and Industry and 
merits further comment in the present opinion. 

The origin of the school holiday issue is §59-1009, R.C.M. 
1947, since it is in that section that public employees are 
entitled to receive an additional day off when their 
scheduled day off falls on a holiday. Section 59-1009 
provides: 

Any employee of the state of Montana, or any 
county or city thereof, who is scheduled for a day. 
off on a day which is observed as a legal holiday, 
except sundays, shall be entitled to receive a day 
off either the day preceding or the day following 
the holiday, whichever allows a day off in 
addition to the employee's regularly scheduled 
days off. 

The provision must be interpreted "with a view to giving 
vitality to and making operative all provisions of the law 
and accomplishing the intention of the Legislature ***." 
Burritt and Safewal v. City of Butte, 161 Mont. 530, 534, 
SOB P. 2d 563 (1973 . The purposeot §59-1009 is to ensure 
public employees do not lose regularly scheduled days off 
because those regularly scheduled days off happen to fall on 
holidays. The section expressly provides that public 
employees receive their regular days off in addition to 
holidays off. This was not at issue in School D1strict 
No. 16, supra. ------
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Similarly, there is no dispute that school district employ
ees are state employees within the meaning of §59-1009. 
This conclusion is based on the Montana Supreme Court case 
of Teamsters v. Cascade Cotltt School District No. 1, 162 
Mont. 277, 511 P.2d 339 9 3)--;--wnich held that school 
district employees are state employees within the meaning of 
public employee vacation provisions of §59-1001, et. seq., 
R.C.M. 1947. The court in Teamsters, 162 Mont. at 280, 
said: 

In the instant case, we hold that school district 
employees other than teachers are entitled to 
vacation benefits under section 59-1001, R.C.M. 
1947. In doing so, this Court has given effect to 
a long line of this Court's decisions holding that 
a school district is a political subdivision and 
instrumentality of the State. (Citations 
omitted.) 

The legislature used the term "employees" in its 
generic sense to include all employees of the 
state or employees of state agencies of which a 
school district is included. 

The rationale of Teamsters applies with equal force to 
holiday and day off prov1s1ons of §59-1009 which describes 
public employees in identical terms as the vacation pro
vision. 

Thus, the sole issue presented in School District No. 16 
was, to what "legal holidays" are non-teaching schoor-ars:=
trict employees entitled? Section 59-1009, although it 
refers to legal holidays, does not define or enumerate 
specific holidays. However, at the time §59-1009 was en
acted in 1971, other provisions of the Montana Revised Codes 
defined legal holidays. It is presumed that the legislature 
was aware of these existing provisions, and it is further 
presumed, in absence of some other clear indication to the 
contrary, that the legislature was referring to those 
holidays defined under existing statutory provisions. See 
Fletcher v. Paige, 124 Mont. 114, 119, 220 P.2d 484 (1950). 
The pnnciple provision for legal holidays was, and is, 
§19-107, R.C.M. 1947, which enumerates twelve legal holdays, 
inc! uding Sundays. Since §19-107 is a general provision, 
Opinion No. 96 looked to it and concluded that public 
employees are entitled to those holidays enumerated therein. 
However, Opinion No. 96 did not consider other, more 
specific holiday provisions which are applicable to school 
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districts. Those provisions are §§19-108, 75-7406, and 
75-7407, R.C.M. 1947. section 19-108 provides: 

Nothing contained in section 19-107 defining legal 
holidays shall be deemed to amend or change the 
provisions of sections 75-7406 and 75-7407 said 
sections being hereby expressly declared to define 
legal holidays for school purposes only. 
(Emphasis added.) 

Thus, the legislature expressly provided that the general 
holidays of §19-107 shall not interfere with or change 
statutorily defined "school holidays" for "school purposes." 
Section 19-108 is controlling. ''***[W]here a specific 
statute conflicts with a general statute the specific con
trols to the extent of any repugnancy." Huber v. Groff, 
Mont. , 558 P.2d 1124, 1134 (1976). 

The district court in School District No. 16 found that 
reference in §19-108 t0110fidays for "school purposes" 
encompasses school holidays for all school district employ
ees, teaching and non-teaching alike. I agree with the 
district court conclusion. 

There is little question that schools must be in session on 
at least four of the holidays listed as legal holidays under 
§19-107, R.C.M. 1947. Section 75-7406, R.C.M. 1947 
provides: 

School holidays. Pupil instruction and pupil
instruction-related days shall not be conducted on 
the following holidays: 

(1) New Year's day (January 1), 
(2) Memorial day (last Monday in May), 
( 3) Independence day (July 4), 
(4) Labor day (first Monday in September), 
(5) Thanksgiving day (fourth Thursday in 
November), 
(6) Christmas day (December 25), 
( 7) State and national election days when the 
school building is used as a polling place and the 
conduct of school would interfere with the elec
tion process at the polling place. When these 
holidays fall on Saturday or sunday, the preceding 
Friday or the succeeding Monday shall not be a 
school holiday. 
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The section omits four of the holidays enumerated in 
§19-107, to-wit: Lincoln's Birthday (February 12); 
Washington's Birthday (the third Monday in February); 
Columbus Day (the second Monday in October); and Veteran's 
Day (November 11). Further, §75-7407, R.C.M. 1947, requires 
schools to conduct commemorative exercises on Lincoln's 
Birthday, washington's Birthday and Columbus Day. Statutes 
must be construed reasonably, State ex rel Ronish v. School 
District No. l of Fergus County, 136 Mont~ 460, 348 
P.2d 797 (1960), and, as a practical matter, schools cannot 
operate effectively without the assistance of non-teaching 
personnel. School bus routes cannot be run without school 
bus drivers, cafeterias can't serve without cafeteria per
sonnel, and administrative functions go unattended without 
school secretaries and clerks. There are other examples of 
non-teaching personnel whose help is essential to operating 
schools on a day-to-day basis. Thus, the conclusion that 
school holidays are intended to pertain not only to teachers 
and pupils but to non-teaching school district staff is a 
reasonable and compelling one. 

Unfortunately, holiday statutes as presently written treat 
full time, year-around non-teaching school district employ
ees differently than either teachers or other full-time 
public employees. As already noted, other public employees 
are generally entitled to four holidays unavailable to 
non-teaching school district employees. Additionally, other 
public employees are entitled under §19-107 to the following 
Monday off when a holiday falls on a Sunday, whereas 
§75-7406 expressly precludes substitution of Mondays or 
Fridays off when the holiday occurs on a weekend. Teachers, 
on the other hand, are not entitled to more holidays than 
non-teaching school staff members, but are typically em
ployed on a ten month basis, receiving two month summer 
vacations. I therefore intend to recommend new legislation 
which will put full-time, year-around school district employ
ees on equal basis with other public employees by providing 
such school employees with additional, compensating vacation 
time during non-school periods. I also urge school dis
tricts to consider providing such compensatory time on a 
contractual basis with their full-time, year-around non
teaching employees. 

THEREFORE, IT IS MY OPINION: 

School district employees, non-teaching and teaching 
alike, throughout the State of Montana, are entitled to 
days off on those holidays enumerated 1n §75-7406, 
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R.C.M. 1947, rather than the holidays of §19-107. 
School district employees are tll.erefore entitled only 
to days off on New Year's Day, Memorial Day, Indepen
dence Day, Labor Day, Thanksgiving Day, Christmas Day, 
and state and national election days when the school 
building is a polling place and school functions will 
interfere with the election process at the polling 
place. 

~y~y 
Attorney General 

MG/McC/br 
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