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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the proposed ) 
adoption of Rules concerning any) 
moving and relocation expenses ) 
of eligible State employees ) 

NOTICE OF PROPOSED ADOPTION 
OF THE MOVING AND RELOCATION 
EXPENSES RULE. NO PUBLIC 
HEARING CONTEgPLATED. 

TO: All Interested Persons 

1. On or after May 26, 1978, the Department of Adminis
tration proposes to adopt a rule concerning any moving and 
relocation expenses of eligible State employees. 

2. The proposed Rule does not replace or modify any 
section currently found in the Montana Administrative Rules. 

3. The proposed Rule provides as follows: 
Rule I. INTRODUCTION. (a) This policy is adopted as a 

minimum guideline for moving and/or relocation expenses paid 
to eligible State employees who are in a permanent status, 
having satisfied the agency's probationary period. For those 
agencies who wish to pay more than these guidelines or wish 
to waive certain requirements, they may do so. 

Rule II. DEFINITIONS. (a) Emplotee Transfer: means 
an agency-initiated move of an employeerom one geographic 
location to a different geographic location in the State, the 
distance to be at the discretion of the hiring agency. The 
transfer must be to fulfill staffing needs. 

(b) Moving and Relocation Expenses: means that cost to 
move an employee's household belongings either by a commercial 
moving company or by personal means, and/or living expenses in
curred during exploratory trips. 

(c) Commercial Moving Campana: means any bona fide trans
fer and storage corport~on governe by federal tariff rates, 
which makes a profit by services offered and is certificated by 
the Public Service Commission of the State of Montana. 

(d) Eligible Employee: means a permanent employee who at 
the request of the agency moves to another geographic location 
to fill a management need. The transfer of the employee must 
be management-initiated. 

Rule III. POLICY. (a) The employing agency will pay 
the moving and relocation expenses of the employee's transfer 
within the following guidelines: 

(i) For packing and moving up to 12,000 pounds of house
hold and personal belongings. A maximum allowance for packing 
and crating will be paid according to prevailing rates at the 
time of the move. The employee must obtain at least two bids, 
except where there is no choice of commercial moving companies. 
These bids must be submitted to the Director or designated 
authority for approval prior to moving. Trailer or truck ren
tal for moving purposes may be authorized for a mileage allow
ance according to the prevailing rate per mile, for actual 
miles driven, not to exceed the estimated commercial one-way 
distance rate. 

4-4/24/78 ...... MAR Notice 2-2-29 
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(ii) The actual cost of unblocking, blocking, unhooking 
and hooking and transportation will be paid for mobile homes 
(if by PSC certified carrier) . The State will not pay for 
packing and crating any belongings since this cost is not in
cluded in the initial mobile home move. 

(b) The agency will not pay the cost of storage. 
(c) The agency will pay the employee, per the travel 

regulations, in Administrative Rules of Montana 2-2.4(1)-5400 
through 2-2.4(1)-S4170, for food and lodging during explora
tory trips to the new location. 

(i) If the new location is not within reasonable commut
ing distance of the old location, the employee may be paid for 
travel, lodging and meals during exploratory trips, not to ex
ceed three days and two nights, for the purpose of seeking a 
home at the new location. 

(ii) If the new location is within reasonable commuting 
distance of the old location not requiring overnight lodging, 
the employee will be paid for travel and meals for up to three 
round trips for the purpose of seeking a home at the new loca
tion. 

(d) The employee will be paid his/her normal salary at a 
regular time status, and accrue all benefits for exploratory 
trips or during the actual move, such as when the employee 
would travel with his/her family to the new location. under 
no circumstance will the employee be paid compensatory time or 
overtime during the move. 

Rule IV. PROCEDURES. (a) The employee must report 
estimates of cost of moving household and personal goods to the 
Director or designated authority for confirmation so that the 
employee's move may take place. 

(b) As soon as a transfer action has been confirmed, the 
employing agency should inform the employee of how much time 
can be used to accomplish the move or make exploratory trips to 
the new location. The move will take no more than a maximum of 
three days and two nights with one-way distance paid for mileage 
and per diem. 

Rule V. CLOSING. This policy shall be utilized unless 
it conflicts with negotiated labor contracts, which shall take 
precedence to the extent applicable. 

4. Reason for this Rule is as follows: There is a 
critical need to provide uniform rules to be consistently 
applied in the administration and pay of moving and relocation 
expenses provided to eligible State employees. Adoption of 
these Rules will lessen the possibility of discriminatory or 
unfair payment of moving and relocation expenses by State agen
cies and will provide uniform guidelines for all State agencies 
to follow. 

MAR Notice No. 2-2-29 ..... 4-4/24/78 
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5. Interested persons may submit their data, views or 
arguments concerning the proposed adoption to Mr. William S. 
Gosnell, Administrator, Personnel Division, Department of 
Administration, Room 101, Mitchell Building, Helena, Montana 
59601. 

6. If a person directly affected wishes to express his 
data, views or arguments orally or in writing at a public 
hearing, he/she must make written request for a public hearing 
along with any written comments to Mr. William s. Gosnell be
fore May 24, 1978. 

7. If the Department receives requests for a public 
hearing on the proposed Rule from more than ten percent (10%) 
or twenty-five (25) or more persons directly affected, or from 
the Administrative Code Committee of the legislature, a public 
hearing will be held at a later date.. Notification of parties 
will be made by publication to the Administrative Register. 

8. The authority of the Department to make the proposed 
adoption of the Rule is based on Section 59-913, R.C.M. 1947. 
Implementation is based on Section 59-913, R.C.M. 1947. 

Certified to the Secretary of State, April _hl_• 1978. 

4-4/24/78 
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BEFORE THE DEPARI'MENT OF BUSINESS REGULATION 
OF THE STA'IE OF IDNTANA 

CONSUMER AFFAIRS DIVISION 

In the Matter of the Adoption 
of Rules I and 

NOTICE OF PROPOSED ADOPTION OF 
RULES I AND II 

II . , Relating to 
Notice of Cost of Hearing for 
Motor Vehicle Dealership 
Termination, Establishment 

(Service and Costs of Hearing) 
NO PUBLIC HEARING CcmEMPLA'IED 

or Noncontinuation 

TO: All Interested Persons 

1. Cb Ma.v 30, 1978, the Departi!Ent of Business Regulation proposes 
to adopt Rule: . I · and Rule ·II , relating to service of 
notice of hearing on parties to termination, establishment or noncontinua
tion of motor vehicle dealerships. 

2, The proposed rules do not m:xl.ify or replace any section cur-
rently found in the Montana Administrative Code. 

3. The proposed rules provide as follows: 
RULE NO. I ~S 

Unless stated otherwise herein, costs of hearing shall be apportioned 
equally on the part of participants'. 

(1) Costs of calling witnesses, and costs of preparation 
of materials therefor, for the purposes of a hearing under this sub
chapter shall be borne by the party calling such witnesses. 

(2) Costs of written transcriptions of testimony taken at 
the hearing shall be borne by the party requesting such transcrip
tions. 

( 3) All other costs shall be borne equally as stated herein. 
RULE NO. li . EXCEPTION -PERSONAL SERVICE 

MAC 1-1. 6(2)-P3iO provides for personal service. For the purposes of 
Section 51-605, R.C.M. 1947, relating to termination, noncontinuation 
or establishment of motor vehicle franchises, notice shall be 
provided as follows: 

(1) Service by certified mail shall be given to the 
franchisor and to the franchisee wh:Jse franchise the franchisor 
seeks to establish, terminate or not continue; 

(2) Service may be given by delivery of a copy of the 
franchisor's notice to such persons as the Department may determ1ne 
appropriate; 

(3) service to all others shall be given by publication in 
a newspaper of general circulation in the c0\.U1ty in which the 
franchisee sought to be established, terminated or not continued, is 
located and doing business. 
4. These rules are proposed to ilrplei!Ent Chapter Number 380 of 

the laws of.Mbntana 1977 as enacted by the 45th Legislative Session of the 
State of Montana. The new law requires that the Department of Business 
Regulation shall license motor vehicle manufacturers, distributors and 
ilrporters doing business in the state of Montana, and provide for hearing 
in the case of protest in the event of a termination, establishment or 
noncontinuation of a motor vehicle dealership. 

MAR Notice No. 8-2-33 ....., •• 4-4/24/78 



-446-

5. Interested persons Jll9,Y submit their data, views or arguments 
either orally or in writing to Mt'. Kent Kleinkopf, Director, Department 
of Business Regulation, 805 North Main Street, Helena, Montana 59601, 
phone 449-3163. Written conments, in oroer to be considered, nust be 
received by the Department not later than May 22, 1978. 

6. If the Department receives requests for a public hearing on 
the proposed rules frcm rore than ten percent (10%) or twenty-five (25) 
or JTDre of the persons directly affected, a public hearing will be held at 
a later date. Notification will be made by publication in the Administra
tive Register and by direct notice to persons presenting timely requests 
for hearing. 

7. The authority of the Departrrent to make the proposed rules 1f 
based on Section 51-603, R.C.M. 1947. 

Certified to the Secretary of State April 13, 1978. 
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BEFORE THE BOARD OF COUNTY PRINTING 
STATE OF MONTANA 

in the matter of the amendment 
of Rule 22-3.10(6)-Sl050 increasing) 
certain maximum county printing ) 
fees; deleting certain items ) 

NOTICE OF PUBLIC HEARING 
FOR AMENDMENT OF RULE 
22-3.10(6) - Sl050 
(Schedule of Prices) 

from the fee schedule; and altering) 
the schedule format. ) 

TO: All Interested Persons 

1. On May 19, 197B, at 10:00 a.m., a public hearing will be held 
in the Department of Community Affairs Reception Room, 1424 Ninth 
Avenue, Helena, Montana, to consider the amendment of Rule 22-3.10(6) -
Sl050 relating to the fees to be charged for all county printing and 
legal advertising. 

2. The proposed amendments are for the purpose of increasing 
certain maximum printing fees; deleting certain items from the fee 
schedule; and altering the schedule format. 

3. The schedule as amended may be obtained by requesting a copy 
from: 

Daniel J. Worsdell, Administrator 
Centralized Services Division 
Department of Community Affairs 
1424 Ninth Avenue 
Helena, Montana 59601 

4. Interested parties may present their views, whether orally or 
in writing, at the hearing or by submitting their views in writing to 
the address provided above in paragraph 3. 

5. Wayne Croskrey, Chairman of the County Printing Board, is 
designated to preside over and conduct the hearing. 

6. The authority for the County Printing 
proposed schedule is based. on Section 16-1229, 

( 
aniel J. 
Adrninist~tive Officer 

the 

Montana Board of County Printing 

Certified to the Secretary of State April 11__, 197B 

MAR Notice No. 22-3-10-4 
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BEFORE THE DEPARTMENT OF JUSTICE 
FIRE MARSHAL BUREAU 

OF THE 
STATE OF MONTANA 

In the Matter of the Adoption and ) 
Amendment of Rules MAC 23-2.10B(l)) 
- SlOlO; 23-2.10B(l) - Sl030 ) 
relating to the adoption of the ) 
latest edition of the Life Safety ) 
Code and Adoption of the Uniform ) 
Fire Code ) 

) 
) 

NOTICE OF PUBLIC HEARING 
FOR AMENDMENT of Rules 
MAC 23-2.10B(l) - SlOlO 
Incorporation by Reference 
of the Life Safety Code 4.1101; . 
Adoption of Rules MAC 
23-2.10B(l) - Sl030 
Incorporation by Reference 
of the Uniform Fire Code. 

1. On Mf£ 19 1978, at 10:00 , a.m., 
a public hearing wit be held in the Commiss~on room of tne 
Highway Building, Helena, Montana, to consider the amendment 
of rules MAC 23-2.10B(l) - Sl010, Incorporation by Reference 
of the Life Safety Code #101,· 1976 edition; and Adoption of 
Rules MAC 23-2.10B(l) - Sl030, Incorporation by Reference of 
the Uniform Fire Code. 

2. The proposed amendments are for the purpose of 
adopting the 1976 edition of the Life Safety Code. Present
ly the 1973 edition of this model code is in effect. The 
proposed adoption of the Uniform Fire Code is to establish a 
fire protection code that can be used in conjunction with 
the Uniform Building Code, as promulgated in Rules .MAC 2-
2.10(6) - Sl0130, by the Department of Administration. 

3. Rule MAC 23-2.10B(l) - SlOlO is to be amended to 
read as follows: 

Rule MAC 23-2.10B(l~- SlOlO, Subsection (1) as 
-ro-osea to be amen ed and ad~~¥§ subsectiDns-r2) and 

to reid: -23-2 .lOB (I}- S LIFE SAFETY CODE-
Ai!option of "Life Safety Code," National Fire 

Protection Association pamphlet No. 101, 19~3 1976 
edition. The Fire Marshal Bureau adopts and incorpo
rates by reference herein the LIFE SAFETY CODE #101 
which provides basic requirements for life safety from 
fire. Copies may be obtained from the National Fire 
Protection Association, 470 Atlantic Avenue, Boston, 
Mass., 02210. 

(2) This code is adopted ~ the State Fire Marshal 
Bureau to-oe-used as a code 10r ~eguiition of 
Di'iiTCTfngs Oc'ciij?I'edat -tnetime orins~ection. NO 
aortion of this code-snirl-oe-en!orce regardin~the 
~constrUCt~ quaiicy-of materials, andocation 
~ldings under construction. --

4-4/24/78 ...... MAR Notice No. 23-l-23 
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(3) It is the intent of these regulations to avoid 
COn1'Ticting re~ents~een the ~ Safety Code, 
herein adopted, and the Um.form B\iiidJ.ng Code, Rule MAC 
2-2.10(6) - Sl0130 MAC, adopted £l the Department of 
Administration. 

4. There is a new rule MAC 23-2.108(1) - Sl030 that 
reads as follows: 

23-2.10B(l) - Sl030 UNIFORM FIRE CODE 
(1) Adoption of UNIFORM FIRE CODE 1976 edition. The 
Fire Marshal Bureau adopts and incorporates by refer
ence herein the UNIFORM FIRE CODE, 1976 edition, pub
lished by the International Conference of Building 
Officials. Copies may be obtained from the Internation
al Conference of Building Officials, 5360 South workman 
Mill Road,·Whittier, California 90601. 

(2) For the purpose of this regulation the following 
provisions shall apply: 

a) As used in the UNIFORM FIRE CODE, the terms 
chief, fire chief, fire marshal, and fire pre
vention engineer shall mean the head of the State 
Fire Marshal Bureau, Department of Justice. 

b) As used in the UNIFORM FIRE CODE, the terms 
fire department and bureau of fire prevention 
shall mean the State Fire Marshal Bureau. 

c) As used in the UNIFORM FIRE CODE, the term 
building official shall mean the head of the 
Montana State Building Codes Division, Department 
of Administration. 

d) As used in the UNIFORM FIRE CODE, the term 
city shall mean the State of Montana. 

(3) No provision of the UNIFORM FIRE CODE shall be 
construed contrary to the provisions of Chapter 12, 
Title 82, R.C.M. 1947, and in all cases where conflict 
arises between the UNIFORM FIRE CODE and Chapter 12, 
Title 82, R.C.M. 1947, the latter shall prevail. 

(4) All sections of the UNIFORM FIRE CODE pertaining 
to permits and certificates shall be considered void 
and are not adopted as part of these regulations. See: 
Rule MAC 23-2.10B(l0). 

(5) It is the intent of the Fire Marshal Bureau that 
the UNIFORM FIRE CODE shall be used in conjunction with 
the UNIFORM BUILDING CODE as adopted by Rules MAC 2-
2.10(6) - Sl0130 by the Department of Administration. 

MAR Notice No. 23-2-23 ...... 4-4/24/78 
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5. Interested persons may present their data, views or 
arguments whether orally or in writing at the hearing. 

6. Mike McGrath, Assistant Attorney General, Capitol 
Building, Helena, Montana, 59601 has been designated by the 
Department of Justice to preside over and conduct the hearing. 

7. The authority of the Department to make the proposed 
amendments is based on §82-1202, R.C.M. 1947. 

R .KELL I 
Chief 
Fire Marshal Bureau 

Certified to the Secretary of Statect.· •. ,'/// 1 ·'·' •. · 
1978. 1 I ' 

4-4/24/78 
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BEFORE THE COMMISSIONER 
OF THE DEPARTMENT OF LABOR AND INDUSTRY 

OF THE STATE OF MONTANA 

In the matter of the adoption of 
rules regulating the conduct of 
private employment agencies 

TO: All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION OF RULES 
(Regulating Private 
Employment Agencies) 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On May 24, 1978, the Standards Bureau proposes to 
adopt rules regulating the conduct of private employment 
agencies. 

2. The proposed rules provide as follows: 

RULE I DEFINITIONS. Division - means 
the Labor Standards Divis1on of the Montana Department of Labor 
and Industry. 

Administrator - means the Administrator of the Labor 
Standards Division. 

Commissioner - means the Commissioner of Labor. 
Open Job Order - means a job order placed by an employer 

for categories or jobs for which the employer usually has two 
or more open positions at any one given time; or, job orders 
placed by an employer for positions for which the employer has 
a steady and continuous need of qualified employees; or, for 
a job order placed by an employer on occasions when the employ
er is interested in receiving applications for future or 
present job openings and where the employer does not 
immediatelr hire all qualified applicants. 

Stand1ng Job Order - same as open job order. E~ample -
a job order from a personnel office of a large business to 
refer any qualified applicants the agency may have for specific 
job openings that come up regularly. 

E~ploratory Interview or E~loratory Job order - means an 
interview agreed to by the employer even though there is no 
definite position open with the employer. 

Job Referral Document - The document or copy of document 
given to the applicant in which the pertinent facts about the 
agency, the employer and the job are listed. 

Scheduled Appointment - means a definite time and date of 
interview with a specific employer or employer representative 
arranged for by an agency. 

Temporary Employment - means that employment lasting less 
than ninety (90) days. 

Permanent Employment - means that employment lasting 
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ninety (90) days or more. 
Commission Employment - means that employment in which 

the applicant is paid on a commission basis. 
Fee Paid - means a position in which under no circum

stances is the applicant charged a deposit, retainer, or fee 
directly, or indirectly at any time in connection with such 
position, either by the agency or the employer. 

Advertising - means an~ material or means used by the 
employment agency for solic1tation or promotion of business. 
This includes, but is not limited to, business cards, news 
papers, radio, television, brochures, pamphlets, gift items 
and signs, referral cards, invoices, letterheads, or other 
forms that may be used in combination with the solicitation 
and promotion of business. 

License - means that license issued by the Labor 
Standards Division to private employment agencies. 

one month - means l/12th of a year or 4-l/3rd weeks. 
Contract - means that agreement entered into by the 

applicant and the agency and in some cases the employer 
whereby the applicant is placed in a position with the 
employer and the payment of fees to the agency is agreed to. 

Rationale: These terms are recurrently used in the rules 
and these definitions are to define these terms in their plain 
and ordinary meaning. 

RULE II RECORD KEEPING REQUIREMENTS. 
(1) Method of mainta1n1ng records. All records of the 

agency pertaining to a job referral, and/or placement of an 
applicant for employment shall be maintained together or 
adequately cross indexed for easy retrieval of all such 
records for the Labor Standards Division. This includes, but 
is not limited to, the application, contract, addendums to 
contracts, reference information (employment, personal or 
credit), and a copy of all job orders and job referral 
documents. 

(2) A separate file shall be maintained for all appli
cants placed by the agency. This file shall be alphabetically 
or by adequate cross reference index for easy retrieval for 
the Labor Standards Division. 

(3) Copies of all job advertisements correlated to show 
the date and publication in which the ad appeared together 
with the job order number of each job advertised. 

(4) An adequate log of job orders shall be maintained. 
Each job order shall have a log number assigned to it. The log 
will contain the date the job order was placed by the employer 
and the name of the employer placing the order. All job orders 
shall be recorded in numerical order and registered in the log. 
The log number will be used on any contracts, referrals, 
advertising, correspondence, placements and receipts that are 
related to the job order. If the 

4-.4/24/78 ~·· MAR Notice No 24-2-3 



-453-

agency wishes it may maintain a separate log for "fee paid" 
orders. The log shall be preserved for three years. 

(5) Each agency shall keep a record of all receipts of 
money received from each applicant in payment of a charge 
for service. 

The receipts shall be filed together or adequatelr cross
indexed for easy retrieval for the Labor Standards Div1sion. 

(6) Records must be maintained for a period of three 
years with the exception of job advertisements in sub-section 
3 of Sub-Chapter 6 which must be maintained for one (1) year. 

Rationale: This rule supplements the statutory record 
keeping requirements, with emphasis on the availability of such 
information to the Director. 

Rule III BONA FIDE JOB ORDER. ( 1) A bona 
fide order for employment may be cons1dered to have been 
given by an employer to an employment agency under the 
following conditions: 

(a) If the employer or his agent, in person, by tele
phone, telegram, or in writing, registered a request that the 
agency recruit, or gives permission to the agency to refer job 
applicants for employment who meet the specific~tions of the 
stated job. 

(b) Such an order is valid for the referral of any 
qualified applicant until it is filled or cancelled by the 
employer and may serve as the basis for agency advertising. 
The agency is required, however, to recontact the employer 
after every thirty days to insure that the position is still 
vacant prior to any additional advertising or referrals. 

(2) "Open" or "Standing" job orders are to be renewed 
prior to each interview and at the end of every thirty days 
in order'for them to be current and valid. Open or Standing 
job orders may not be advertised in any way. Open or Standing 
job orders must be for specific job categories as distinguished 
from a specific job. Open or Standing job orders must fulfill 
all informational content requirements of regular job orders 
and will contain the title "Open" or "Standing" job order. 

(3) Exploratory job orders shall be considered to have 
been given by an employer if, as a result of the agency's 
bringing the qualifications of an applicant to the attention 
of an employer, the employer's interest in exploring the 
possibility of employing the applicant is evidenced by the 
employer's agreement to interview the applicant. 

(a) Exploratory job orders or interviews are not valid 
orders that can be advertised. The exploratory job order 
must be written up by the agency prior to any applicant being 
referred for an interview. The order must contain the infor
mation required by Section 24-3.14BI(l)-Sl4020, sub chapter 2. 
Applicants referred to an Exploratory interview must be given 
a referral document containing all available job order infor-
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mation and the following underlined statement: "This is an 
e~loratory interview. There is no definite ~os1t1on open 
with th1s em~loSer at this t1me. However this 1nterv1ew has 
been agreedoy the employer as a consiaerat1on for poss1ble 
future emplo~ent." 

(b) Ex~oratory job orders or interviews will not be 
used by employment agencys in situations where the agency has 
a "regular" job order, or access to one. 

(4) In the process of obtaining a job order the employ
ment agency, in an introductory statement, shall identify 
itself to employers as an employment agency. This shall be 
done in all cases. If the agency is employer-fee paid only, 
the employer must be so advised during the initial contact. 

(5) When accepting a "fee paid" job order, the employment 
agency shall insure that the employer will not collect the fee 
from the employee in any manner whatsoever. 

Rationale: These provisions insure honest disclosure in 
advertising for job seekers and in referring job applicants 
to a prospective employer. Section 41-1429. 

Rule IV JOB ORDER, INFORMATION TO BE 
CONTAINED IN. (1) Each JOb order shall contain all of the 
following information: 

(a) The normal number of hours of work per day and any 
exceptions. 

(b) Weekend or night work required. Specify the number 
of hours and which days. 

(c) Whether fee is employer paid or applicant paid. 
(d) The job title and classification. 
(e) A list of special skills required to perform 

adequately on the job and the minimum performance or skill 
level required. skills required means those skills which will 
be regularly and habitually required to gain the job, perform 
at a minimum level on the job and to retain the job. 

(f) The log number of the job order. 
(g) The date and time of day the job order was received. 
(h) The salary, hourly pay rate or salary paid for the 

position. At least a minimum salary or wage must be specified 
in terms of dollars and cents. If earnings are to be paid on 
a commission basis, the order must contain a statement as to 
whether or not any guaranteed salary or draws are involved. 

(i) The name, address and telephone number of the company 
placin9 the job order. 

(j) The name and title of the individual who placed the 
~ob order for the employer and the name and title of the 
1ndividual who accepted the order for the employment agency. 

(k) Whether or not union membership is required and the 
approximate cost to the applicant for any union fees and dues. 

(1) Whether or not the employer has any existant labor 
troubles. 
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(m) When a job order is filled the following information 
will be appended to the order: 

1. The true name, as it appears on the contract, 
of the individual who obtained the job. 

2. The date the job was filled. 
3. The amount of the fee charged for the service. 
4. Whether the fee was employer paid or applicant 

paid. 
(n) A list of established fringe benefits such as but not 

limited to holidays, sick leave, car allowances, expense 
allowances, room and board, medical and hospital insurance, 
vacations and the statement whether or not these benefits are 
paid for by the employer as indicated by the employer. 

Rationale: This rule insures disclosure that reflect 
honestly the nature of employment the applicant is being referr
ed to. 

RULE V JOB REFERRAL DOCUMENT. ( 1) The 
job referral document shall be asslgned the same log number as 
the job order and shall contain the following information: 

(a) The name, address and telephone number of the employ
ment agency. 

(b) The name, address and telephone number·of the employer 
who placed the order for help. 

(c) The name of the individual placing the order. 
(d) The date the order was received by the employment 

agency and the date of issuance of the job referral document. 
(e) The manner in which the order was transmitted 

(telephone, mail, personal, etc.) 
(f) The amount of fee to be charged and to be collected 

from the applicant if he accepts the employment and a state
ment to the effect that the employer is not responsible for 
paying the fee or, if it is an employer paid fee a statement 
to the effect that the applicant is not responsible for paying 
the fee. 

(g) The name, address and telephone number of the 
applicant. 

(h) The name, address and telephone number of the person 
to whom the applicant is sent for interview. 

(i) The date and time of the interview. 
(j) The kind of work or employment 
(k) The daily hours of work and any exceptions. 
(1) The wages or salary. 
(m) Any fringe benefits such as but not limited to 

holidays, sick leave, car allowances, expense allowances, room 
and board, medical and hospital insurance, vacations and a 
statement whether or not these benefits are paid for by the 
employer. 

(n) The existence of any known union organizational, 
picketing or strike activity. 
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(o) The job referral document shall be signed by a 
qualified representative of the employment agency and shall 
be delivered to the applicant or sent by United States mail to 
the applicant prior to his interview with the employer with 
the following exceptions: 

1. If the referral is made by telephone contact or other 
means of remote communication the job referral document will 
also be mailed to the a~plicant and the full content of the 
job referral document w1ll be revealed to the applicant prior 
to the job interview. 

2. Job referral documents which are mailed, must be 
mailed within 24 hours, or one working day of the referral 
contact with the applicant. 

(p) The exact fee to be charged in dollars and cents, 
not in percentage statements. 

Rationale: This rule is designed to effect full and 
complete disclosure of the quid pro quo in the employment 
agency contract. 

RULE VI REBATE OF SERVICE CHARGES INTEREST 
AND/OR PLACEMENT FEES. (1) In all cases where employment 
lasts less than 90 full calendar days, all interest,fees or 
other charges paid or required to be paid by an ·applicant to 
any person or organization in order to procure the funds to 
pay an employment agenc~'s charge for service shall be 
allowed as a credit aga1nst the charge. This includes all 
carrying and service charges and all related charges in 
obtaining funds for payment of the agency's charge. 

(2) If the sum total of the interest, fees, or other 
charges incurred by the applicant are greater than the a9ency's 
charge for service and are listed in such a manner that 1nterest 
fees or other charges for the employment agency's services are 
not stated separately then the interest, fees and other 
charges may be prorated to cover only those interest fees and 
service charges directly attributable to the payment of the 
employment agency's charge for service. 

(3) A reasonable effort shall be made by the employment 
agency, within ten (10) days specified time for making the 
rebate, to procure all information necessary regarding the 
interest, fees, and other charges required to be paid by the 
applicant in procuring the funds used to pay the agency's 
charge for service. 

Rationale: This rule is to clarify the requirements 
of 41-1431.1 governing excessive fees. 

RULE VII ADVERTISING. (1) No employment 
agency shall knowingly pUbl1sh or cause to be published any 
false, fraudulent or misleading information, representation, 
notice or advertisement. The following examples are of the 
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tyPeS of advertising which are considered false or 
mJ.sleading: 

(a) Exclusive listing in advertisements of jobs 
designated as "fee paid" t>y agencies which do not operate 
exclusively on the basis of no fee to the applicant, in such 
manner as to give the false impression that all jobs handled 
t>y the agency are "fee paid" jobs. 

(b) Use of phrases such as "100% free" or "all free" 
as column headings where both "fee" and "fee paid" jobs are 
listed, so as to give the impression that the entire agency 
operation is on a "fee paid" oasis. 

(c) Designating jobs as "fee paid" where this is true 
only if certain conditions are met. Example; jobs where the 
employer will pay the fee only if the applicant stays on the 
jot> for a stipulated period of time, or jobs where the 
employer deducts the amount of the fee from the applicant's 
salary, or where the employer will pay only a portion of the 
fee, or if the fee payment on the part of the employer is a 
negotiable item. 

(d) Ads worded so as to mislead the applicant regarding 
the nature of the position advertised. 

(e) Using the phrase "lowest fee" or similar words where 
the agency's fee is not in fact the lowest fee rate in effect 
in the area in which the agency does business. 

(2) The following standards must be used in all agency 
advertising: 

(a) Headlines or titles relating to fees, such as 
"Applicant Pays Fee" or "Fee" or "Fee Paid" must be set in the 
same tyPe of equal size and boldness, whenever an agency 
advertJ.ses both categories of jobs. 

(b) In group advertisements which contain both "Employer 
Pays Fee" and "Applicant Pays Fee" listings, all listings of 
each type shall be grouped together in a block under the 
respective title, or each listing must include a designation as 
to the source of the fee. 

(c) If an advertisement is of a job or jobs for which the 
employer pays the fee, and if the agency so advertised the jobs 
as such, the ad must state in type of equal size and boldness 
that the agency also handles jobs for which the applicant pays 
the fee, if such is the case. 

(d) All advertising must be factual as to the job 
requirements. Sufficient information must be contained in each 
ad so as to indicate the nature of the position. The omission 
of unusual or special jot> requirements and characteristics is 
considered misleading or fraudulent. 

(e) If specific requirements not normally associated 
with the position advertised are required, the requirements 
must be indicated in the ad. 

(f) No salary shall appear in an ad except that which 
appears in the actual job order as a starting salary. Where 
the top of the salary range is quoted, it must be preceded by 
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the lowest of the salary range and the word "to". 
(g) If the position advertised is located ten (10) miles 

or more from the location of the office of the agency, the fact 
that the position is non-local or that relocation is necessary, 
or the location of the place of employment shall be indicated 
in the listing. 

(h) The word "open" or the symbol 11 $$$ 11 or words and 
symbols of similar importance may not be used as a substitute 
for the salary of any position or positions in an ad. 

(i) The symbol "+" or the word "plus" may be used in 
connection with a salary appearing in an ad only when it refers 
to an extra such as a car, bonus, commission or lodging which is 
provided in addition to the given salary. Such extras must be 
contained in the agency's job order for the position. The 
salary figure in the advertisement can only represent the 
amount of salary or draw as shown on the job order. 

(j) The word "up" may be listed with a salary appearing 
in an ad only when the employer has made a definite commitment 
to the a~ency to pay a higher salary for a qualified employee. 
The comm1tment by the employer to pay a higher salary must be 
contained in the agencr's job order for the position. 

(k) If an advert1sed salarr is based entirely or 
partially on a bonus and/or comm1ssion the ad must so state 
this fact. 

(1) Whenever an employment agency advertises or states 
in its letters that members of the agency are "certified", 
"re~istered", or "Licensed" (other than by the Labor Standards 
oiv1sion) or uses other special terms conveying special 
qualifications or abilities, the advertising or letter must 
also set forth the identity of the governmental a~ency or other 
organization which has certified, registered or l1censed such 
members. 

(m) Employment agencys advertising jobs where the 
emplorroent agency itself is the employer shall so state this 
fact 1n the ad. 

(n) Each job position that is advertised must contain 
the job order number and log number. 

(o) Employment positions will not be advertised on the 
same day under two or more different job discriptions. 

Rationale: This rule implements specifically, but not 
exhaustively, the safeguards contained in Section 41-1429 
R.C.M. 1947. 

RULE VIII FEE SPLITTING. No arrangement can be 
made by agency and employer or between agencies whereby 
applicant fees are split. 

Fees cannot be financed by a third party such as a finance 
company. In no case will the agency be allowed to collect the 
full fee on the first day of work. 

4-4/24/78 ..,., .. MAR Notice No 24-2-3 



-459-

Rationale: A job applicant is usually poor and dis-
advantaged by the fact he goes to an employment agencr. 
Requiring an applicant to finance his fee through a f1nance 
company tends to result in peonage and is not in the public 
interest. 

RULE IX When an applicant is separated from his 
employment through his own fault, the agency shall upon request 
meet and confer with the applicant about a refund within 15 days 
of the date of separation. 

Rationale: This rule is to provide protection to the 
applicant when the employment does not last as anticipated. 

RULE X In addition to the requirements of 
Section 24.15.007 and Section 24.15.008 the following clauses 
are required to be in all contracts between agencies and 
applicants for employment when placements are made or to be 
made on commission positions: 

(1) "Should proof be presented after six months and/or 
twelve months of employment that the estimates of total gross 
earnings were inaccurate, (agencS) shall refund 
to the applicant any excess charges pa1dy h1m, or the 
applicant shall pay to (agency) any deficiency 
in charges." 

(2) "If the applicant's compensation is based on 
commission and his employment is terminated prior to the 
conclusion of the first twelve months of employment, the 
actual total gross earnings of the applicant for the period 
of emplorroent shall be projected to twelve months on a pro
rata bas1s as though the applicant had been employed for the 
entire period of twelve months, and a computation shall be 
made thereon. The adjusted charge for services by the 
applicant shall be predicated upon such computation." 

Rationale: This rule provides for fee charges when 
contingencies occur in the employment contract. 

RULE XI The following clauses or statements 
are not required to be in any contract between the employment 
agency and the applicant for employment who may be responsible 
for the agency's charge for service directly or indirectly but 
so long as consistent with other required or permissable 
clauses may be included in the contract between the employ
ment agency and the applicant for employment: 

(1) "One month equals l/12th of a year or 4 1/3 weeks." 
(2) "These service charges can be deducted for income 

tax purposes." 
(3) "I will keep the agency informed about the results of 

all arranged interviews, and will advise the agency at once 
upon acceptance of employment, or if employment which has been 
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accepted is terminated for an:y reason." 
(4) "I hereby give perm1.ssion for references to be 

checked for purposes of employment, and understand that upon 
request (agency) will divulge the content 
of same to me. 11 

(5) "If the applicant fails to perform this contract, or 
to pay the agency's service charge provided herein, then the 
applicant agrees to pay (aqencyl reasonable 
attorney's fees and other costs of co lect1.on as determined by 
a court." 

(6) "There shall be no oral agreements or oral additions 
to this contract. Any further terms, conditions or under
standings shall be in writing." 

Rationale: This rule is intended to aid employment 
agencies in drafting fair contracts. 

RULE XII Whenever an agency receives notice 
from any source that an ap~licant has terminated employment 
within the time which requ1.res a refund of a portion or all 
of the agency's charge for services the agency shall refund 
within ten days of such notice, by cash or its equivalent, 
and not by goods or services, all sums due as a refund to the 
applicant. Contracts or agreements shall not contain state
ments or understandings concerning job replacement or other 
goods and services contrary to this rule. 

Rationale: This rule restricts subtle inventions 
which may be used to circumvent the refund requirements. 

RULE XIII There shall be no oral agreements or 
oral additions to any contract between the employment agency 
and the applicant for employment. Any terms, conditions or 
understandings between the em~loyment agency and the applicant 
for employment shall be in wrl.ting. 

Rationale: 
parties. 

A parol evidence rule to protect all parties 

RULE XIV Renewal of License: The annual 
license fee shall be assessed from July 1 of the existing 
year until July 1 of the following year. Licenses that are 
renewed at times different from the annual schedule shall run 
until the first of July, at which time that license shall 
expire and the renewal fee will be due and payable for the 
next year. A new application and copy of the agency contract 
shall be sent in with the renewal fee. 

Rationale: This rule is to facilitate the orderly 
licensin~ of employment agencies by scheduling the annual fees 
to one t1me period. 
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(3) Interested persons may submit their opinion, data, 
and criticisms on or before the 24th day of May, 1978, to 
David E. Fuller, Commissioner of the Department of Labor and 
Industry, 35 South Last Chance Gulch, Helena, Montana 59601. 

4. The authoritr of the Commissioner to adopt these 
rules is based on Sect~on 41-1423 R.C.M. 1947. 

of Labor and 

Certified to the Secretary of State, April 13, 1978. 
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BEFORE THE COMMISSIONER 
OF THE DEPARTMENT OF LABOR AND INDUSTRY 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules pursuant to the 
Contractor's Bond Law 

NOTICE OF PROPOSED ADOPTION OF 
CONTRACTOR'S BOND RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons 

1. On May 25, 1978, the Commissioner of the Department 
of Labor and Industry proposes to adopt the following rules 
to clarify and give effect to the Contractor's Bond Law, 
Section 41-2701 et seq R.C.M. 1947: 

Rule I DEFINITIONS. For purposes of the Act: 
(a) "Bond" means an agreement under which one becomes 

surety to pay for all of the wages and fringe benefits owed to 
employees of the contractor and subcontractor or owed by the 
contractor or subcontractor to an employee's trust. 

(b) "Surety" means the person or corporation guaranteeing 
the obligations of the contractor/employer. 

(c) "Other Form of Security" includes a reasonable, bona 
fide method of insuring that employees will be paid all of 
their wages and fringe benefits including, but not limited to: 

1. Performance and/or Payment Bonds. 
2. Certificates of Deposit which are in the name of 

the Commissioner and the contractor and drawable 
only by both of them. 

3. Cash Bond. 

Rule II EMPLOYER TO FURNISH RECORDS 
(a) In order to enable the Commissioner to determine 

the size of the bond or other form of security, an employer 
shall furnish upon request the necessary records and information 
relating to the employer-contractor's payroll. 

(b) The information provided in (a) will be treated as 
confidential information to protect the employer's business 
interests. The Commissioner in his disc'retion may release 
this information only when the interests of justice clearly 
outweigh the employer's right to privacy. 

Rule III FINANCIAL STATEMENT 
(a) A resident contractor electing to file a financial 

statement under the Section 41-2704 R.C.M. exception, shall at 
the request of the Commissioner or the Administrator of the 
Labor Standards Division file certified financial statements 
at 3 month intervals. 
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(b) For purposes of this act, "Net Worth" means owner's 
equity in the standard accounting formula of owner's equity 
assets - liabilities. 

2. The reason for the adoption of the rules are: 
(a) to define the terms of the law 
(b) to require the employer to furnish records so 

that the Commissioner can determine the size of 
the bond needed to protect the employees 

(c) to require current financial statements in cases 
where a contractor may be in financial jeopardy 
with the consequent danger to the employees 

3. Interested parties may submit their data, views or 
agreements concerning the proposed rules in writing, to the 
Commissioner of the Department of Labor and Industry, 35 South 
Last Chance Gulch, Helena, Montana. Written comments must be 
received not later than May 25, 1978. 

4. If the Commissioner receives requests for a public 
hearing on the proposed adoption of the rules from 25 or more 
persons, a public hearing will be held at a later date, notice 
of which will be supplied. 

5. The authority of the Commissioner to promulgate rules 
is based on Section 41-2705 R.C.M. 1947. 

Certified to the Secretary of State April 13, 1978 
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BEFORE THE COMMISSIONER 
DEPARTMENT OF LABOR AND INDUSTRY 

OF THE STATE OF MONTANA 

In the matter of the repeal of ) 
the rule requiring a job order,) 
Section 24-3.14BI(1)-S1400 ) 

NOTICE OF PROPOSED REPEAL 
OF RULE (Job Order for 
Private Employment 
Agencies) ) 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons 

1. on May 24, 1978, the Standards Bureau proposes to 
repeal Section 24-3.14BI(l)-S1400 Job Order Necessary. 

2. The rule proposed to be repealed is on page 24-83 of 
the Administrative Rules of Montana. 

3. The agency proposes to repeal this rule because a 
specific statute, Section 41-1419 R.C.M. 1947 requires more 
precise data than the rule requires. Additionally, the agency 
is simultaneously promulgating a comprehensive set of rules 
directed to the same regulatcry area. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed repeal in writing to: 

Dick Kane, Administrator 
Labor Standards Division 
Department of Labor and Industry 
35 south Last Chance Gulch 
Helena, Montana 

no later than May 23, 1978. 

5. The authority of 
repeal is based on Sectio 

Da 

proposed 

co issioner of the Department of 
Labor & Industry 

Certified to the Secretary of State _ ___:'/_-_/3.....,.,-,7:"''8r-___ _ 
(date) 
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION 
OF THE STATE OF MONTANA 

IN THE MATTER of the adoption 
of NEW Rules I through XXI 
pertaining to Sanitation, 
Safety, Clearance, Sidetracks 
and Station service of Rail
roads. 

NOTICE OF PUBLIC HEARING FOR 
THE ADOPTION OF SANITATION, 
SAFETY, CLEARANCE, SIDE
TRACKS AND STATIONS SERVICE 
OF RAILROADS 

TO: All Interested Persons 

1. On Wednesday, May 24, 1978, in the Conference Room of 
the Public service Commission, 1227 11th Avenue, Helena, Montana, 
at 10:00 a.m., a public hearing will be held to consider the 
proposed adoption of rules concerning the sanitation, safety, 
clearance, sidetracks and station service of railroads. 

2. The proposed rules do not replace or modify any section 
currently in the A.R.M. 

3. The proposed rules read as follows: 

Wrecks and Accidents 

RULE I WRECKS AND ACCIDENTS (1) All railroad companies 
operating in the state of Montana are required pursuant to the 
provisions of Section 72-121, R.C.M. 1947, and the commission's 
minute entrr of April 4, 1945 thereunder, to report to the 
Public Serv1ce Commission, by wire, within 24 hours, any wreck 
or accident on its line. 

(2) In addition to immediate notification, each company 
shall file a copy of the Preliminary Accident Report form with 
the Commission, for each such accident. 

Discontinuance of Station Agents, 
Stations & Sidetracks 

RULE II DISCONTINUANCE OF STATION AGENTS, STATIONS AND 
SIDETRACKS (1) No ra1lway company now or hereafter operating 
w1thin the State of Montana shall: 

(a) Discontinue a station agent who now is or may here
after be installed, without first giving notice thereof to and 
receiving permission from the Public Service Commission of the 
State of Montana to make such change. 

(b) Abandon any station either upon main or branch lines 
which now is or may hereafter be established, without first 
giving notice thereof to and receiving permission from the 
Public service Commission of the State of Montana to make such 
change. 

(c) Abandon or remove any sidetrack or spur track either 
on main or branch lines which now is or may hereafter be instal
led, without first giving notice thereof to and receiving per
mission from the Public Service Commission of the State of 
Montana. 
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Train Clearance; Platform Clearance 

RULE Ill GENERAL PROVISIONS (1) Subsequent to the effec
tive date of these regulat~ons, ~n all construction or recon
struction of tracks or structures adjacent thereto, on all rail
roads over which freight cars are transported or proposed to be 
transported, the following minimum clearances, hereinafter set 
forth, shall be allowed. 

(2) A railroad company shall not operate freight cars, 
locomotives or other rolling equipment over tracks constructed 
subsequent to the effective date of these regulations, or tracks 
adjacent to buildings constructed or entirely reconstructed sub
sequent to that date, wherein the clearances are less than those 
prescribed in these regulations. 

(3) OVERHEAD CLEARANCES authorized in these regulations 
are applicable to tracks on which freight cars having a height 
to running board of fifteen (15) feet six (6) inches or less 
are transported. In the case of cars or loads exceeding 
fifteen (15) feet six (6) inches, Rule VIII (1) and IX must be 
complied with. 

(4) SIDE CLEARANCES authorized in these regulations are 
applicable to tracks on which freight cars having an overall 
width not greater than ten (10) feet ten (10) inches are trans
ported. In the case of cars or loads exceeding ten (10) feet 
ten (10) inches, Rule VIII (2) and Rule IX must be complied 
with. 

(5) Exemptions 
(a) When the overhead or side clearances between a track 

and any building, structure or facility are less than the mini
mum prescribed in these regulations but where created prior to 
the effective date thereof, the minimum clearances prescribed 
herein shall be provided whenever the building, structure or 
facility is relocated or entirely reconstructed; however, the 
Public Service Commission will consider specific requests for 
the future continuance of existing clearances at such recon
structed building, structure or facility when application 
thereof has been made as provided in (c) of this rule. 

(b) Where restricted clearances are necessary nothing 
herein shall be construed as preventing the movement of material 
over tracks or placed adjacent to tracks when such material is 
necessary in the construction or maintenance of such tracks, nor 
in the movement of special work equipment used in the construc
tion, maintenance or operation of the railroad, provided such 
movements shall be carried on under the conditions as are nec
essary to provide for the safety of all concerned; nor shall 
these rules be applicable, provided reasonable safety precau
tions are observed, during periods of actual emergency due to 
wrecks, derailments, washouts and like conditions. 

(c) If in any particular case, exemption from any of the 
requirements herein is deemed necessary by the carrier concerned, 
the Public Service Commission will consider the application of 
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such carrier for such e~emption when accompanied by a full 
statement of the conditions e~isting and the reason why such 
e~emption is asked. Any e~emption so granted will be limited 
to the particular case covered by the application. 

(d) The Public Service Commission reserves the right to 
modify after due notice to all interested parties any of the 
provisions of these regulations in specific cases, when, in its 
opinion, safety of railroad employees, public safety, conven
ience or necessity would be served by so doing. 

(e) Locomotive terminal facilities and car shops are e~empt 
from these regulations. 

(f) It is not intended that this rule is adopted for the 
purpose of regulating industries other than common carrier rail
roads and street railroads. The common carrier railroads are 
not required by this order to police properties of industries 
other than those owned and operated by the carriers. 

(g) Restricted clearances in the case of new construction 
or reconstruction of loading platforms owned and operated by 
industries, other than the common carriers, shall not be cause 
to refuse delivery or shipping facilities but each separate case 
may be called to the attention of the Public Service Commission 
whereupon each case of restricted clearance shall be treated 
upon its merits. 

RULE IV DEFINITIONS (1) THE OVERHEAD CLEARANCE is that 
distance measured along a line which is perpendicular to and 
joins a horizontal plane passing through the top of the highest 
rail and the lowest point of the overhead structure or 
obstruction. 

(2) THE SIDE CLEARANCE is the shortest distance from 
centerline of track to a structure or obstruction at the side 
of the track. 

(3) THE TRACK CLEARANCE is the shortest distance between 
the centerlines of adjacent tracks. 

(4) HEIGHT OF A FREIGHT CAR is the distance between the 
top of rail and the top of·running board. 

(5) WIDTH OF A FREIGHT CAR is twice the distance from the 
centerline of the car to the e~treme outside part thereof. 

(6) ICING PLATFORMS: The term "Icing Platform" shall in
clude structures used in performing the service of icing, pre
cooling, heating, ventilating and servicing of cars used in the 
handling of commodities requiring the above services. 

(7) CONSTITUTED AUTHORITY shall mean the Public Service 
Commission of the State of Montana. 

(8) OVERCROSSING when used in this rule means any point 
or place where a highway crosses a railroad by passing above the 
same. Clearances shall be as specified in Rule v (1) and (3). 

(9) UNDERCROSSING when used in this rule means any point 
or place where a highway crosses a railroad by passing under the 
same. E~isting laws pertaining to highways shall prevail. 

(10) ENFORCEMENT shall be by the Public Service Commission 
of the State of Montana. 
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RULE V OVERHEAD CLEARANCES 
(1) OVERHEAD CLEARANCE IN GENERAL ......... 22 1 611 

(2) OVERHEAD CLEARANCE IN BUILDINGS ........ 18 1 011 

The overhead clearance inside of entirely enclosed build-
ings may be reduced to eighteen {18) feet, provided that this 
clearance shall apply only to tracks terminating within the 
building, and further provided, that when an overhead clearance 
of less than twenty-two (22) feet six (6) inches is established 
therein, all cars, locomotives or other equipment shall be 
brought to a stop before entering such enclosed building, the 
conditions provided to require such stop to be approved by 
constituted authority. 

( 3) OVERHEAD CLEARANCE IN TUNNELS AND BRIDGES 
Minimum overhead clearance in tunnels and through bridges 

may be decreased to the extent defined by the half-circumference 
of a circle having a radius of eight (8) feet and tangent to a 
horizontal line twenty-two (22) feet six (6) inches over top of 
rail at a point directly over the centerline of track. 

( 4) OVERHEAD CLEARANCE--ALL OTHER STRUCTURES 
Minimum overhead clearance as prescribed in Rule V (1) 

above may be decreased to the·extent defined by the half-circum
ference of a circle having a radius of eight (8) feet six (6) 
inches and tangent to a horizontal line twenty-two (22) feet six 
(6) inches above top of rail at a point directly over the center-
line of track. · 

( 5 ) OVERHEAD CLEARANCE OF WIRES 
All wires in general shall have a minimum vertical clearance 

of not less than that specified by the National Electrical 
Safety Codes as published by the U.S. Department of Commerce, 
National Bureau of Standards, or any revisions or amendments 
thereto. 

RULE VI SIDE CLEARANCES 
(1) SIDE CLEARANCE IN GENERAL ........... 8'6" 
NOTE: To further reduce operational hazards, it is recom-

mended that, wherever practicable, all posts, pipes, warning 
signs and other small obstructions be given a side clearance of 
ten (10) feet. 

(2) Side Clearance at Platforms: 
(a) PLATFORMS----a" or less above top rail 
(b) PLATFORMS----4'0" or less above top rail 

4'8" 
5'9" or 
7'3" 

NOTE: Whether the five (5) feet nine (9) inches or seven 
(7) feet three (3) inches clearance shall be used in any partic
ular case shall be at the discretion of this Commission. Such 
determination will be made upon written application by the rail
road setting forth the details of each particular installation. 

(c) PLATFORMS----4'6" or less above top of rail--when 
used principally for loading or unloading refrigerator 
cars . . . . . . . . . . S'O" 

(d) ICING PLATFORMS AND SUPPORTS ........ 5'9" 
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(e) PLATFORMS--OTHER THAN ABOVE .......... 8'6" 
NOTE: Retractable platforms, either sliding or hinged, 

which are attached to a permanent structure shall be so designed 
that when not in use no part of such retractable platform shall 
fall within the clearance limits herein prescribed for a plat
form of that height above the top of the rail. 

(f) PLATFORMS--COMBINATIONS OF ANY ABOVE 
NOTE: Platforms defined under (2)(a) above may be 

combined with either (2)(c) or (b) provided that the lower plat
form present a level surface from a point not more than four (4) 
feet eight (8) inches from centerline of track to the face of 
the wall of the platform with which it is combined. No other 
combinations will be permitted. 

(g) PLATFORMS--EXTENSION OF EXISTING PLATFORMS 
NOTE: Platforms which were constructed prior to the effec-

tive date of this order may be extended at existing clearances. 
(h) SIDE CLEARANCE--BRIDGES AND TUNNELS ...... 8'0" 
(i) BRIDGES AND TUNNELS--UPPER SECTION (See Rule V (3). 
Side clearance in through bridges and tunnels may be de-

creased to the extent defined by the half circumference of a 
circle having a radius of eight (8) feet and tangent to a hor
izontal line twenty-two (22) feet six {6) inches above top of 
rail directly above centerline of track. 

(j) BRIDGES--LOWER SECTION AND STRUCTURES 4 1 HIGH OR LESS: 
Through bridges supporting track affected, hand rails, 

water barrels and refuge platforms on bridges and trestles, 
water columns, oil columns, block signals, cattle guards and 
cattle chutes, or portions thereof, four (4) feet or less above 
top of rail may have clearances decreased to the extent defined 
by a line extending diagonally upward from a point level with the 
top of rail and five (5) feet distant laterally from centerline 
of track to a point four (4) feet above top of rail and eight (8) 
feet distant laterally from centerline of track: Provided that 
the minimum clearance for hand rails and water barrels shall be 
seven (7) feet six (6) inches and the minimum clearance for 
fences of cattle guards shall be six (6) feet nine (9) inches. 

NOTE: Clearances authorized in this subsection, except as 
provided for hand rails and water barrels, shall not be permit
ted on any new or entirely reconstructed through bridges where 
the work of trainmen or yardmen requires them to be upon the 
decks of such bridges for the purpose of coupling or uncoupling 
cars in the performance of switching service on a switching 
lead. 

(k) 
(See 
(1) 
(See 
(m) 

SIDE 
(j). 
SIDE 
( j). 

CLEARANCE--CATTLE GUARDS AND CATTLE CHUTES 

CLEARANCE--HAND RAILS ON BRIDGES AND TRESTLES 

SIDE CLEARANCE--INTERLOCKING MECHANISM, SWITCH BOXES, 
ETC. . .................... 3'0" 

Switch boxes, switch operating mechanism necessary for the 
control and operation of signals and interlockers projecting 
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four (4) inches or less above top of rail. 
(n) SIDE CLEARANCE--MAIL CRANES AND TRAIN ORDER STANDS 

WHEN NOT IN OPERATIVE POSITION ........ 8 1 611 

(o) SIDE CLEARANCE--OIL COLUMNS .......... 8 1 011 

(See ( j). 
(p) SIDE CLEARANCE--POLES SUPPORTING TROLLEY CONTACT 8 1 3" 
Conductors supplying motive power to track affected--of 

bracket construction. 
(q) SIDE CLEARANCE--POLES OTHER THAN TROLLEY POLES 8 1 611 

(r) SIDE CLEARANCE--SIGNALS AND SWITCH STANDS 
3 1 high or less when located between tracks where not prac

ticable to provide clearances otherwise prescribed in this 
order . . . . . . . . . . . . . . . . . . . . . . . 6 1 0" 

(s) SIDE CLEARANCE--SIGNALS AND SWITCH STANDS OTHER THAN 
ABOVE ..................... 8 1 0" 

( t) sIDE CLEARANCE--TUNNELS (See ( i) . . . . . . . . 8 1 o 11 

(u) SIDE CLEARANCE--WATER BARRELS ON BRIDGES (See (j). 
(v) SIDE CLEARANCE--WATER COLUMNS (See (j) ..... 8 1 011 

(w) SIDE CLEARANCES ON CURVED TRACK 
NOTE: Side clearances on all structures adjacent to curved 

track shall be increased as necessary to give the equivalent of 
tangent track clearances. 

(X) SIDE CLEARANCE--MATERIAL OR MERCHANDISE 
Adjacent to tracks .............. 8 1 6" 

NOTE: No merchandise, material or other articles shall be 
placed or stored on ground or platforms adjacent to any track at 
a distance less than eight (8) feet six (6) inches from the 
centerline of track, except in cases of maintenance or emer
gency when such material is to be used within a reasonable per
iod of time or where local conditions make compliance with this 
note impossible. 

RULE VII TRACK CLEARANCE 
(1) TRACK CLEARANCES--IN GENERAL ......... 14 1 0" 
The minimum distance between the centerlines of parallel 

standard gauge railroad tracks, which are used or proposed to 
be used for transporting cars, engines, motors or like equipment, 
shall be fourteen (14) feet, except as hereinafter prescribed. 

(2) TRACK CLEARANCES--MAIN AND SUBSIDIARY TRACKS .. 15 1 0" 
The centerline of any standard gauge track, except a main 

track or a passing track, parallel and adjacent to a main track 
or a passing track, shall be at least fifteen (15) feet from the 
centerline of such main track or passing track; provided, how
ever, that where a passing track is adjacent to and at least 
fifteen (15) feet distant from the main track, any other track 
may be constructed adjacent to such passing track with clearance 
prescribed in (1) of this rule. 

(3) TRACK CLEARANCES--PARALLEL TEAM, HOUSE OR INDUSTRY 
TRACKS. . . . . . . . . . . . . . . . . . . . . 13 I 0" 

Minimum clearances between centerlines of parallel team, 
house or industry tracks shall be thirteen (13) feet. 
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(4) TRACK CLEARANCES--PARALLEL LADDER OR LADDER AND OTHER 
TRACK . . . . . . . . . . • . . . . . . . . . . 20 1 0" 

The centerline of any standard gauge ladder track construc
ted parallel to any other track, shall have a clearance of not 
less than twenty (20) feet from the centerline of such other 
track. 

(5) TRACK CLEARANCES--EXISTING TRACKS 
NOTE: Existing tracks may be extended at clearances exist

ing prior to the effective date of this order. 

RULE VII I MARKING OF CARS ( 1) CARS EXCEEDING 15 1 6" IN 
HEIGHT 

Each car of a height exceeding fifteen (15) feet six (6) 
inches from top of rail to top of running board, the movement 
of which is hereby authorized, shall be marked, stenciled or 
placarded, and such markings maintained in a legible condition 
to read: 

"THIS CAR 
EXCESS 
HEIGHT" 

The words "EXCESS HEIGHT" to occupy the greater portion of 
a rectanc:p!lar space 7" x 10" enclosed within a 3/4" solid border. 
The mark1ngs required shall be made permanent on owned cars as 
soon as practicable. Lettering and border of signs shall be of 
colors contrasting to that of the car body. All such required 
marking and placarding shall be placed on the side adjacent to 
the ladder or hand-holds near the floor line of the car at each 
of the four corners. 

(2) CARS EXCEEDING 10'10 11 IN WIDTH 
Each car of a width exceeding ten (10) feet ten (10) inches, 

the movement of which is hereby authorized, shall be marked, 
stenciled or placarded and such markings maintained in a legible 
condition to read: 

"THIS CAR 
EXCESS 
WIDTH" 

The words "EXCESS WIDTH" to occupy the greater portion of 
a rectangular space 7" x 10" enclosed within a 3/4 11 solid border. 
The markings required shall be made permanent on owned cars as 
soon as practicable. Lettering and border of signs shall be of 
colors contrasting to that of the car body. All such required 
marking and placarding shall be placed on the side adjacent to 
the ladder or handholds near the floor line of the car at each 
of the four corners. 

RULE IX OPERATION OF EXCESS DIMENSION LOADS (~) CARS 
CONTAINING LADING IN EXCESS OF 15 1611 HIGH AND/OR 5'5" FROM 
CENTERLINE OF CAR 

Each open top car containing lading of a height exceeding 
fifteen (15) feet six (6) inches above top of rail, or which 
extends laterally more than five (5) feet five (5) inches from 
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the centerline of the car, the movement of which is hereby 
authorized, shall be marked, stenciled or placarded, and such 
markings maintained in a legible condition to read: 

"THIS CAR "THIS CAR 
EXCESS OR EXCESS 
HEIGHT" WIDTH" 

The words "EXCESS HEIGHT" or "EXCESS WIDTH" to occupy the 
greater portion of a space 711 x 10 11 enclosed within a 3/4" solid 
border. Letters and border to be of contrasting colors. All 
such required markings and placarding shall be placed on the 
side adjacent to the ladder or handholds near the floor line of 
the car at each of the four corners where practicable, and in 
addition one each of such signs shall be placed on each side of 
the load in a conspicuous position. 

(2) CARS CONTAINING LADING WHICH EXTENDS LATERALLY IN 
EXCESS OF 5'5 11 

The movement of open top cars containing lading which ex
tends laterally in excess of five (5) feet five (5) inches is 
hereby authorized only if the lading is of such a nature that 
it cannot practically be reduced in dimensions. 

( 3) LADING HIGHER THAN 15 16 11 OR EXTENDING LATERALLY MORE 
THAN 5'5~" 

The movement of all open top cars having lading in excess 
of fifteen (15) feet six (6) inches in height, or which extends 
laterally in excess of five (5) feet five and one half (5~) 
inches from centerline of car will be authorized by written 
notice stating the total number of such cars, and advising that 
no member of the train crew is required to ride on top of such 
high car or the side of any such wide car. 

(4) A WRITTEN NOTICE shall be delivered to every train 
containing any car, the lading of which extends laterally in 
excess of 5'5~ 11 from the centerline of the car or in excess 
of 15 1 611 in height above top of rails, informing the crew of 
the train that the train includes such car or cars, stating 
the total number thereof and advising that no member of the 
train crew is required to ride on the side of any such wide 
car or top of any such high car. 

(5) NOTICE TO YARD SUPERVISORS 
Yard Supervisors shall be given notification sufficiently 

in advance of the arrival of such wide loads as described in 
(3) as to enable them to take necessary precautions to safe
guard employees in yard. 

( 6) LOADS WHICH CANNOT BE PASSED OVER BY EMPLOYEES 
open top cars containing lading having an overall height in 

excess of fifteen (15) feet six (6) inches above top of rail, if 
otherwise in compliance with these requirements, and the nature 
of which precludes the possibility of employees passing over the 
cars, are exempt from the provisions of (3), (4), and (5), but 
written notice must be given to all members of train crew in
forming them of the presence of such loads. 
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(7) EXEMPTIONS 
The common carrier railroads are hereby authorized to move 

excess height loads and width loads, as described in (1) over 
roads or portions thereof, without complying with the provisions 
of (1), provided that clearances equivalent to the minimum 
herein prescribed for cars having a height of fifteen (15) feet 
six (6) inches and width of ten (10) feet ten (10) inches are 
maintained. 

Sanitation and Adequate Shelter 
For Certain Railroad Employees 

RULE X DEFINITIONS (1) The words and phrases used herein 
shall be construed as follows, unless the context shall other
wise require; 

(a) The term "localized facilities," when used herein, 
shall mean those facilities of sanitation or shelter for the 
welfare and health of railroad employees, including but not 
limited to trainmen, enginemen, yardmen, maintenance of way 
employees, highway crossing watchmen, clerical, platform, 
freight house and express employees, station agents and tele
graphers, which facilities are to be maintained at points where 
employees are required to report for duty or are relieved from 
duty. 

(b) The term "highway crossing shanty," when used herein, 
shall mean a building at which public highway crossing watchmen 
are regularly stationed for performance of their duties. 

(c) The term "running facilities," when used herein, shall 
mean those facilities of sanitation or shelter to be maintained 
on engines, trains or cabooses for the welfare and health of 
railroad trainmen, enginemen and yardmen. 

(d) The term "camp facilities," when used herein, shall 
mean those facilities of sanitation or shelter for the welfare 
and health of maintenance of way employees, when such facilities 
are to be maintained at railroad camps of ~ permanent or seasonal 
nature, or are located in moveable cars when used for housing 
maintenance of way employees. 

(e) The term "crossing watchmen," when used herein, shall 
include such employees, except members of train and yard crews, 
as are used in the flagging of public highway crossings or in 
the actual operation of manually controlled gates, public high
way crossing signals, or other appurtenances having to do with 
the protection of such crossings. 

(f) The term "tool house or shelter facilities," when used 
herein, shall mean the shelter facilities maintained for main
tenance of way employees at points where such employees report 
for duty or are relieved from duty. 

RULE XI LOCALIZED FACILITIES (1) Adequate localized 
facilities, as deflned in Rule X (a) hereof, consisting, as in 
each location may be necessary, of the following facilities, 
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installed and maintained as specified, shall be furnished by 
all railroad companies under the jurisdiction of this Commission, 
if, in the judgment of the Commission, after hearing thereon, 
such facilities, or any of them, are necessary for the welfare 
and health of the above mentioned employees: 

(a) There shall be provided a locker room where the 
employees may change their clothing, which shall be separated by 
solid partition from any toilet room then existing or which will 
be provided under the provisions of these regulations. The area 
of such room shall not be less than eighty (80) square feet of 
clear floor space for ten (10) employees, and adequate space to 
be added for additional employees. 

Necessary benches and tables shall be provided. 
(b) Where lockers are not now provided, a sufficient num

ber of lockers shall be provided, the dimensions of which shall 
not be less than seventy-two (72) inches high, twelve (12) 
inches wide and eighteen (18) inches deep, save that, in such 
locations where larger lockers shall be deemed necessary, they 
shall be provided as shall be agreed to between the Railroad 
Company and its employees. Said lockers shall be equipped on 
the inside with a top shelf, and not less than one clothes hook 
on each side, a hanger bar, and also sufficient openings in the 
door for the purpose of ventilation. 

(c) Where running water and sewers are available under rea
sonable conditions, or where physical conditions and ordinances 
permit the use of septic tanks in lieu of sewers, sufficient 
wash bowls and flush toilets shall be provided. 

(d) If practical, every toilet room shall be so located as 
to open to the outside light and air by windows or skylights. 

(e) All inside toilet facilities shall be made of materials 
impervious and resistant to moisture, and shall be fitted with 
individual flush systems. In the case of urinals, the water may 
be allowed to run continuously. . 

(f) The walls of compartments or partitions between toi
lets may be less than room height, but the top shall not be less 
than five (5) feet fr0m the floor and the bottom not more than 
one (1) foot from the floor. 

(g) An adequate supply of cool, sanitary water, satis
factory for drinking purposes, shall be made available to all 
employees. When necessary, this water shall be provided in 
suitable, sanitarr containers, conveniently placed for the use 
of the above ment1oned employees, and each container will be 
equipped with a faucet or other dispenser. The Company shall 
furnish single service paper drinking cups. 

(h) Locker and toilet rooms shall be adequately heated, 
ventilated, lighted, and provided with screens, and said 
facilities shall be kept reasonably clean by the employer. 

RULE XII RUNNING FACILITIES (1) Cabooses and locomotives 
used in road service must be provided with toilet facilities, 
toilets to be of retention type, where a locomotive consists of 
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one or more road diesel units, the lead unit shall be equipped 
with toilet facilities. 

(a) All new road diesel units and cabooses intended for 
road service (not including yard switch engines or cabooses used 
entirely within yard service) contacted for and purchased sub
sequent to May 1, 1978, shall be equipped with toilet facilities. 

(i) Such sanitary facilities shall be kept reasonably 
clean and in sanitarr condition. 

(b) All yard d1esels shall have the floors cleaned and the 
windows washed at reasonable intervals. 

(c) Cabooses shall be maintained in a clean and sanitary 
condition, provided that it shall be the duty of the employees 
to keep any assigned cabooses cleaned and sanitary and the 
employer shall offer such cleaning supplies as are reasonably 
necessary to maintain a clean and sanitary condition in such 
assigned cabooses. 

(d) An adequate supply of cool, safe, water, satisfactory 
for drinking purposes shall be made available for the use of 
trainmen, enginemen and yardmen. Suitable sanitary containers, 
equipped with a faucet or other dispenser, shall be maintained 
on cabooses and locomotives, and single-service paper drinking 
cups shall be furnished by the company. 

(e) Every caboose used in any train in this state, re
gardless of service, shall be provided with a stove or other 
adequate means of heating, properly ventilated. A sufficient 
amount of fuel for the trip or shift shall be made available. 

(f) Cabooses contracted for and purchased after May 1, 
1978, shall be equipped with washing facilities, for washing 
face and hands. 

RULE XIII CROSSING WATCHMEN FACILITIES (1) Adequate 
shelter shall be furn1shed for cross1ng watchmen, and said 
shelter shall be properly sealed and heated. 

(2) If, in the judgment of the Commission, it is practical, 
toilet and washing facilities will be furnished as the Commis
sion may require, after inspection and agreement or hearing in 
the matter. 

RULE XIV CAMP FACILITIES (1) When employees are fur
nished meals in camp cars, as hereinbefore defined, adequate 
sanitary facilities and space shall be provided. 

(2) Where cars, other than passenger coaches, are furnished 
for sleeping quarters, each occupant of said car shall have a 
minimum of 250 cubic feet of air space. Where passenger coaches 
are furnished, the Commission may designate the number of men 
to be housed in each coach. 

(3) All camp cars will be properly heated, ventilated, 
sealed and lighted; where possible camp cars shall be electri
cally lighted and, during the period of the year in which insects 
are prevalent, the doors and windows will be screened. 

(4) All extra and permanent gangs will be furnished with 
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shower car, with running hot and cold water. Adequate toilet 
facilities will be furnished for all employees. 

(5) Assignment of a camp man or janitor by the employer 
in all gangs over twenty (20) men will be made for the purpose 
of keeping the cars and grounds in a clean and sanitary manner. 

(6) When extra and permanent gangs are furnished with 
kitchen car or cars, the same shall be well equipped with ade
~ate kitchen facilities. Such kitchen cars shall be maintained 
1n a clean and sanitary condition. 

RULE XV TOOL HOUSE OR SHELTER FACILITIES (1) Adequate 
shelter facilit1es, located 1n tool houses or other suitable 
buildings, consisting, as in the individual case may be neces
sary, of the following appliances, installed and maintained as 
specified, shall be furnished by all railroad companies under 
the jurisdiction of this commission for re~Jlarly assigned 
maintenance of way employees, at points where such employees are 
required to report for duty or are relieved from duty, as, in 
the judgment of the Commission, after investigation, and hear
ing, such facilities, or any of them, are necessary for the 
welfare and health of the above mentioned employees: 

(a) There shall be provided space, adequate for the number 
of employees using said facilities, where employees may change 
their clothing, furnished with tables and benches or chairs in 
accordance with the number of employees using the facilities. 
Where lockers are not now provided, a sufficient number of metal 
lockers shall be provided to meet the requirements of said 
employees. 

(b) During the period of the year in which insects are 
prevalent, screens will be furnished for the windows and doors. 

(c) The space designated as shelter will be partitioned, 
sealed and adequately heated and lighted. 

(d) Where running water and sewerage facilities are rea
sonably available, flush toilets and washing facilities will be 
provided. Otherwise, an outside toilet will be furnished and 
maintained in accordance with the provisions of Rule XVI, PRO
VIDED, HOWEVER, the provisions of this sub-section shall not be 
applicable where toilets and washing facilities are otherwise 
made reasonably available for maintenance of way employees. 

(e) If necessary, a sufficient ~upply of safe running or 
well water will be made reasonably available, and single service 
paper drinking cups will be furnished. 

RULE XVI CONSTRUCTION AND MAINTENANCE OF OUTSIDE TOILETS 
WHEN USED BY EMPLOYEES COMING UNDER THE PROVISIONS OF THIS ACT 

(1) The 1nstallat1on and ma1ntenance of outs1de to1-' 
let facilities will be permitted in those situations where it is 
found otherwise impractical to install inside toilet facilities. 

(2) Where outside toilets are installed and maintained 
in accordance with the above paragraph, they shall be located 
on ground that is well drained and where their location will in 
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no way endanger the public health. 
(3) A suitable approach shall be provided. 
(4) All windows, ventilators, and other openin~s, except 

doors, shall be screened to prevent the entrance of 1nsects. A 
separate ventilator duct, with hood, shall be provided for the 
vault, and shall extend above the roof. The outside of the 
structure shall be banked to prevent the entrance of rodents. 

(5) The entire installation must be kept clean and sani
tary. Milk of lime (freshly slaked lime), or other equally 
effective disinfectant, shall be used in the vault and in the 
urinal trough, in sufficient quantities and at frequent inter
vals. The floors, seats and urinals must be scrubbed as often 
as necessary. A self closing door must be provided and the 
structure must be of tight construction. 

RULE XVII EXISTING SHELTERS AND SANITARY FACILITIES 
(1) Any shelter and san1tary fac1l1t1es wh1ch have been 

constructed and are presently being maintained in accordance 
with an agreement heretofore entered into between the parties 
in interest, shall be deemed a complete compliance with these 
rules and regulations, until such time as a specific complaint 
is filed with the Commission claiming that, on account of 
changes made in the uses of the facilities, such facilities 
are inadequate. PROVIDED, Nothing herein shall be construed to 
abrogate or limit any agreement between the interested parties 
now in effect which provides for better or more adequate 
facilities, or to prevent the negotiation of such an agreement 
in the future. 

RULE XVIII APPLICATION FOR RELIEF FROM ENFORCEMENT 
(1) Any railroad company being of the op1n1on that the 

application or enforcement of this order, or any part thereof, 
at any particular place, will be unjust or unreasonable, may 
apply to the Commission for relief therefrom, and the Commission 
may, by written order, after notice and hearing, relieve said 
railroad company from the application of this order, or any 
part thereof, at such place, or modify the same in such manner 
and to such extent as shall be just and reasonable. 

RULE XIX UPON ORDER BY THE COMMISSION OF INADEQUATE 
CONDITIONS, THE RAILROAD COMPANY MUST COMPLY WITHIN A REASON
ABLE TIME (1) In the absence of specif1c complaint, present 
fac1l1t1es shall be deemed adequate. In the event of a com
plaint filed hereafter in respect of such facilities, and the 
Commission shall find, after notice and hearing, the same 
inadequate,·the railroad company involved shall have a reason
able time in which to complete the work required in the light of 
the then existing situation, circumstances and conditions. 

RULE XX IF AFTER PROPER NOTICE NO SATISFACTORY ADJUSTMENT 
IS MADE COMPLAINTANT MAY PETITION THE COMMISSION (1) If a 
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complaint within the purview of these rules is not satisfactor
ily adjusted after a period of thirty (30) days following the 
written notice thereof to the Division Superintendent by an 
authorized member of a Legislative Committee representing em
ployees of a company to which these rules and regulations apply; 
or, in the absence of any Legislative Committee representative, 
some other properly authorized representative; the Montana Pub
lic Service Commission, upon proper petition and hearing, may 
issue an order directing that conditions complained of be cor
rected. When a hearing on such petition and complaint is 
ordered held by such Commission, due and proper notice shall be 
given to all interested parties, and the complaining and peti
tioning party will have the burden of establishing the fact of 
which it complains. 

RULE XXI COMMISSION SHALL HAVE AUTHORITY TO INTERPRET 
RULES (1) In the event of any d1spute or d1sagreement between 
any employee and any employer as to the intent, meaning and 
interpretation of any or all of the rules hereinabove set forth, 
the Commission reserves unto itself the right to set a hearing 
thereon, and to issue appropriate order or orders, so as to 
effectuate and carry out the intent and purpose of said rules. 

4. These rules embody a series of "General Orders" adopted 
by the Commission over a number of years both before and after 
the enactment of the Administrative Procedure Act. In order to 
ensure the enforcability of these provisions, adoption as 
administrative rules is required. 

5. Interested parties may submit their data, view or 
arguments, orally or in writing, concerning the proposed rules 
to James c. Paine, 1227 11th Avenue, Helena, Montana 59601, 
phone 449-3415. 

6. Authority of the Department the proposed rules 
is based on Sec. 72-150 and 70-104, 1947. 

(__-e ....... ~,...__ 

CERTIFIED TO THE SECRETARY OF STATE April 13, 1978. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF LANDSCAPE ARCHITECTS 

IN THE MATTER of the Proposed ) 
Adoption of a new rule relating ) 
to Public Participation in Board) 
decision making functions. ) 

NOTICE OF PROPOSED ADOPTION 
of a new rule relating to 
Public Participation in 
Board decision making func
tions. 

NO HEARING CONTEMPLATED 

TO: ALL INTERESTED PERSONS 

1. On May 24, 1978, the Board of Landscape Architects 
proposes to adopt a new rule relating to public participation 
in Board decision making functions. 

2. The rule, as proposed will incorporate as rules of 
the Board the rules of the Department of Professional and 
Occupational Licensing regarding public participation in 
department decision making, which have been duly adopted and 
are published in Title 40, Chapter two (2), Sub-Chapter 14, 
of the Montana Administrative Code. 

The reason for the adoption is that such action is man
dated by section 82-4228, R.C.M. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency the Board has reviewed and approved the department 
rules and by this Notice seeks to incorporate them as their 
own. 

3. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
the Board of Landscape Architects, LaLonde Building, Helena, 
Montana. Written comments in order to be considered must be 
received no later than May 22, 1978. 

4. If any person directly affected wishes to express 
his views and arguments orally or in writing at a public hear
ing he must make written request for a public hearing and sub
mit this request along with any written comments he has to 
the Board of Landscape Architects, LaLonde Building, Helena, 
Montana on or before May 22, 1978. 

5. If the Board of Landscape Architects receives requests 
for a public hearing on the proposed adoption of a new rule from 
twenty-five (25) or more persons directly affected, a public 
hearing will be held at a later date. Notification of such 
will be made by publication in the Administrative R~ister. 

6. The authority of the Board of Landscape Architects to 
make the proposed adoption of a new rule is based on Section 
82A-l602.30 
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DATED this 13th day of April, 1978. 

BOARD OF LANDSCAPE ARCHITECTS 
RICHARD MAYER 
CHAIRMAN 

BY: ~~~.AL~ Ed cane~ :--·1; 
Director \) 
Department of Professional and 
Occupational Licensing 

Certified to the Secretary of State J(- I S 1978. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF PROFESSIONAL ENGINEERS AND LAND SURVEYORS 

IN THE MATTER of the Proposed 
Adoption of ARM 40-3.86(6)
S86075 Reciprocity for Regis
tered Land surveyors, and ARM 
40-3.86(6)-S86105 Corporate 
or Multi-person Firms; amend
ment of ARM 40-3.86(6)-S8690 
Code of Ethics, ARM 40-3.86 
(6)-S86020 Applications, ARM 
40-3.86(6)-S86030 Grant and 
Issue Licenses, ARM 40-3.86 
(6)-S86050 Examinations, ARM 
40-3.86(6)-S86060 Renewals, 
ARM 40-3.86(6)-S86070 Dupli
cate or Lost Licenses; and 
ARM 40-3.86(6)-S86090 Fees 
Schedule. 

NOTICE OF ADOPTION AND 
AMENDMENT 

NO HEARING CONTEMPLATED 

Having published Notice on November 25, 1977 of the changes 
stated in the above-entitled matter and having received a 
letter from the Montana Administrative Code Committee recommen
ding that another notice be prepared taking into consideration 
the Code Committee's comments and objections, that notice 
published on November 25, 1977 is hereby amended to read as 
follows: 

TO: ALL INTERESTED PERSONS 

1. On May 24, 1978, the Board of Professional Engineers 
and Land Surveyors proposes to make the above stated adoptions 
and amendments. 

2. The changes as proposed are in the way of a complete 
review of the Board rules as required by Section 82-4204, R.C.M. 
1947. For the most part such changes do not intend to delete 
or impose substantive requirements, but rather are intended only 
to eliminate out-dated or redundant provisions and to amplify or 
clarify existing provisions. However, notice will provide an 
explanatory statement after each proposed change and will 
specify some detail where a change is substantive. 

3. The adoption of ARM 40-3.86(6)-S86075 Reciprocity for 
Registered Land Surveyors will read as follows: 

"40-3.86(6)-S86075 RECIPROCITY FOR REGISTERED LAND 
SURVEYORS: (1) Registration by Endorsement: The Board 
may, upon application therefore and payment of proper fee 
and passing a written eight (8) hour examination, issue 
a certificate of registration as a Land Surveyor to any 
person who submits evidence that he holds a certificate 
of registration issued to him by proper authority of any 
state or territory or possession of the u.s., or of any 
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country provided that the applicants qualifications 
meet the requirements of the act and rules established 
by the Board. (See Rule -886070 (1) (a),-886070 (1) (b), 
-S86070 (1) (c) and -s86070 (2).) 
(2) Non-Resident Practice in Montana. No firm, corpor
ation, partnership or individual may establish or main
tain within this state an office, or branch office, to 
engage in the practice of land surveying unless such 
office is under the responsible control and direct 
supervision of a resident land surveyor registered in 
this state." 

The reason for the proposed language in sub-section (1) 
is to implement Section 66-2357(2) (a) (iii). That statutory 
section allows for registration by endorsement and this rule 
simply describes the method by which the Board requires that 
the provisions of that statutory section shall be met. 

The reason for the provisions in sub-section (2) is 
basically to provide a means for regulating unlicensed 
practice by land surveyors within the state of Montana. In 
making this provision the Boara has taken into consideration 
Section 66-2367(5) which states that no person or group of 
persons unlicensed in Montana may conduct business in Montana 
unless each person who is in direct or supervisory charge of 
the land surveying work is in fact registered in Montana. 
Consistent with this reasoning, the Board feels that if any 
non-resident wishes to conduct land surveying in Montana 
without a license then they must make sure that the person 
in Montana responsible for the land surveying work done 
is in fact a Montana licensee.. It should be noted in this 
connection that the language originally proposed has been 
significantly changed in this notice as a matter of clarifica
tion and as a response to the Montana Administrative Code 
committee's particular objection. 

4. The adoption of ARM 40-3.86(6)-S86105 Corporate or 
Multi-person Firms will read as follows: 

"40-3.86(6)-886105 CORPORATE OR MULTI-PERSON FIRMS: 
A firm, copartnership, corporation, or joint-stock 
association may offer and perform professional engi
neering or land surveying services in this ~ate upon 
complying with the following: 
1. All officers of the entity in responsible charge 
of engineering and/or land surveying must be registered 
under this act. 
2. All resident representatives of the entity must be 
registered under this act. 
3. All individuals performing engineering or land 
surveying services within the state must be registered 
under this act. 
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4. All entities offering Engineering or Land Surveying 
services in the state must be represented by residents 
registered under this act. 
5. The term Associates in the name of a firm shall be 
construed to represent individuals who are registered. 
in this state, who can be identified and show respons1-
bility to the professional and operation decisions of 
the firm." 

The reason for the proposed new rule is to specify licen
sure requirements, again under Section 66-2367(5) and to make 
it clear that such requirements apply both to land surveyors 
and to engineers and regardless of whether the practice is 
through a branch office or not. 

5. The amendment of ARM 40-3.86(6)-S8690 Code of Ethics 
will read as follows: (Deleted matter interlined, new matter 
underlined) 

"40-3.86(6)-S8690 CODE OF ETHICS (1) The Board will 
expect all engineers and land surveyors to uphold and 
advance the honor and dignity of the Engineering and 
Surveying Profession and Registration law within the 
ethical standards set forth in both the "Codes of Ethics" 
included in on the application form. ana ae ~~iieftea 
l!!y ~fte Na~ienai Seeie~y e~ Pre~eeeienai Eno;ineere.,." 
The reason for the proposed amendment is to make it clear 

.that the Code of Ethics is the code of the Montana Board and 
is not dependent upon any publication by the National Society 
of Professional Engineers. 

6. ARM 40-3.86(6)-S86020 Applications is proposed to 
be amended by inserting the following words into the existing 
sub-section (3), and adding a new sub-section (7); (New matter 
underlined.) 

"(3) References: Upon receipt of an application, a 
copy of the Board's uniform questionnaire and form letter 
shall be transmitted to five (5) or more references. 
Applicants will note that three or more of the references 
shall be re istered in the rofession bein a lied for 
AS Profess1ona Eng1neers or Lan Surveyors. No member 
01 the Board will be accepted as a reference. 
(7) Aeplications b~ holders of National Engineering 
Certif1cates: A l1cants who have a current NEC certif-
1Cate n er must comp ete t e ol ow1nv sect1on o the 
A lication for Re 1stration as Profess1onal En 1neer 

- Genera In ormat1on, 2 - Reg1strat1on 1n ot er 
states, 9 -Affidavit." 
The reason for the proposed amendment to sub-section (3) 

stated above is to clarify from the existing rule that obvious
ly applicants for Professional Engineer will need professional 
Engineer references and Land Surveyors will need land surveyor 
references. 
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The reason the addition of sub-section (7) stated above is 
to make sure that the applicant shall advise the Board of 
and make current information contained in the NCE Certificate 
Packet current and to make sure the certificate provides the 
same interim action as the application form. This addition 
is simply a reporting requirement necessary to properly 
implementing the application requirements stated in Section 
66-2353, 2355, and 2357, R.C.M. 1947. 

7. ARM 40-3.86(6)-586030 Grant and Issue Licenses is 
proposed to be amended by inserting certain words in sub
section (1) (a), deleting certain words in (1) (b), and replac
ing existing subsection (3) through (8) with a new subsection 
(3) as follows: (new matter underlined, deleted matter inter
lined) 

"(a) 
will 

4-4/24/78 ...... MAR NOTICE NO. 40-3-86-4 



-485-

supervl.Sl.on of 
superl.ntenden£ 
or . 

(d) Education may be considered as Pre-Professional 
or Land Survey Work experl.ence for appl1cations considered 
under "Temporary Quall.hcatl.ons". Each academl.c year 
successfully completed l.n a school approved by the Board 
shall be rated as one (I) year of Pre-ProfessJ.onal or 
Land Survey Work experJ.ence. ltowever, not more than two 
{2) years experl.ence shall be credJ.ted to undergraduate 
educatJ.ons qualJ.fJ.catJ.ons. 
(e) ExperJ.ence b:me may be counted as Pre-Professional 
or Sub-ProfessJ.onal for work done durl.ng years counted 
for educatJ.on. 
(f) Land Survey Experience consists of work done under 
supervl.sl.on of regJ.Stered land surveyors such as sectJ.on 
break downs, retracJ.ng old boundarJ.es, establJ.shJ.ng new 
boundarJ.es, corner search and re-establJ.shment, calcula
tl.ons and preparatJ.ons of certl.tJ.cates of surveys, deed 
searches, corner recordatJ.on, etc. 
{g) Other survey ExperJ.ence l.S survey work which may not 
be done under the supervl.Sl.On of a regJ.stered land 
surveyor. It J.ncludes such work as constructJ.on layout 
of buJ.ldJ.ngs and mJ.scellaneous structures; surveys 
necessary to obtal.n data and locatJ.on of highways, roads 
pl.pelJ.nes, canals, etc., constructJ.on stak1ng for land 
modJ.tJ.catJ.ons; constructJ.on stakJ.ng for h1ghways, roads 
utl.ll.tl.es, etc. 
(h) Non Survey Experience is work not related to 
survey1ng. 
(l.) Part time survey work, if any, which may or may 
not run concurrent WJ.th a full tJ.me engagement, shall be 
l1sted as a separate engagement w1th total hours worked 
converted to years by dl.Vl.ding by a normal work year of 
2080 hours. 
(J) Full time work is considered a normal work week 
of 40 or more hours. 
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neering program of recogn~zed atanding, an must ave 
been engaged in research·, product development, or con
sulting as a concurrent activit~. 
(1) Pre-Professional work (Des~ n) means: 
iven above as Pre-Pro ess~ona ~t~on 

one ual~fied ~n es~ n must ave met t e ex~genc~es 
encountered in engineering des~gn and fu ~1 ed t e re-
u~rements of local circumstances and conditions, w~thout 

v~o at~ng any of the cannons o eng~neer~ng. 
(m) The Board, in passing on each of these requirements 
as defined, will carefully weigh the evidence of experience 
submitted by the applicant and the replies received from 
h~s references." 

The reason for the proposed amendment in Sub-section 
1) (a) is to clarify from the existing language that the 

charge for the seal, which may include Board expenses in pro
viding this service in addition to the actual cost of the seal. 

The reason for the proposed amendment of sub-section (1) (d) 
is to clarify from the existing rule that a seal other than 
the official seal will be allowable. The Board thought this 
change was necessary since Section 66-2360(3) allows for use 
of the official seal or facsimile thereof. 

The reason for proposing new sub-section (3) is to proper
ly implement definitional distinctions made by section 66-2350 
and to properly implement registration requirements stated in 
section 66-2357. Existing sub-section (3) through (8) are 
reorganized through this proposed amendment under a classifi
cation of experience heading to help applicants evaluate their 
own experience in the same manner as would the Board upon receipt 
of the application. The new sub-section also introduces the 
phrase "Pre-Professional" to distinguish such status from the 
word "Professional" as it is used in the act. This proposed 
new sub-section also attempts to distinguish between land 
surveying and engineering experience. Finally, the amendment 
is made to meet the additional and modified definitions in 
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Section 66-2350, which was a legislative enactment made after 
the publication of the existing rule. 

8. ARM 40-3.86(6)-S86050 is proposed to be amended by 
replacing existing sub-section (1) and (2), renumbering sub
section (4) as subsection (3), inserting certain language into 
subsection (5) and renumbering it (4) and renumber subsection 
(6) as (5) as follows (new matter underlined, deleted matter 
interlined.) 

"40-3.86(6)-S86050 1, 1975 
re 1strat1on as a ro ess ona En ineer and or Land 
Surveyor 1n Montana, requ1res 1n part, exam1nations. The 
examinations required are defined in Section 66-2359. 
(2) A hcants will be notified of the time and lace 

exam1nat1on at east th1rt (30 da s in advance. 
A pass ng gra e o seventy 0 per cent 1n 

eac~art of the examination will be required. 
~5t (4) A candidate failing to pass any ~ar~-e£-~he 
examination~ may take that examination ~ar~ a second 
time at a subsequent examinat1on per1od upon payment 
or-a fee established by the Board. 
~6f (5) The examinee may review his examination paper in 
the Board office within 90 days after being notified of 
his status. No notes are to be made nor any marks made 
on the examination paper. 

The examination documents (test papers) will be 
retained in the examinee's file for a period of two years, 
and then destroyed." 

The reason for the proposed replacement for sub-section (1) 
is to change the commencement date to reflect the date proposed 
by the new section 66-2359, which was enacted effective July 
1, 1975 and also to reflect that there is a new controlling 
statutory section, 

The reason for the proposed replacement of sub-section 
(2) and the amendment of sub-section (5) (proposed for 
renumbering as subsection (4) is to indicate that new Section 
66-2359 no longer contemplates the taking of parts of the 
examination, but rather contemplates taking the full exam. 
The amendment further authorizes the Board to impose an 
examination fee. 

9. ARM 40-3.86(6)-S86060 Renewals is proposed to be 
amended by replacing the catch phrase, replacing the first 
half of subsection (1) and redesignating the second half 
of sub-section (1) as subsection (2) as follows: 

"40-3.86(6)-586060 RBNEIWM.S EXPIRATION-RENEWAJ,.S-FEE. 
(1) Certificates of registration ex~ire each year and 
shall be renewed as outlined in Sect1on 66-2361 upon 
receipt of the renewalfee set by the Board. 
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~~r-€er~±fiea~e~-e£-re~±~~ra~ien-~haii-ex~ire-en-~he-iae~ 
aay-ef-~he-men~h-ef-9eeemher-feiiewing-~heir-iss~anee-er 
renewai-ana-ehaii-heeeme-±nYaiia-en-~ha~-aa~e-~nleee 
reneweaT-~reYiaeaT-heweYerT-~ha~-eer~i£±ea~es-±s~~ea 
~r±er-~e-Jan~ary-iT-i9597-shaii-ex~±re-9eeeMber-aT-l959~ 
i~-ahaii-he-~he-a~~y-e£-~he-eeara-~e-ne~±£y-eYery-~ereen 
re~±a~erea-~nder-~he-ae~7-e£-~he-aa~e-e£-~he-ex~ira~ien
e£-h±a-eer~i£iea~e-and-~he-ame~n~-e£-~he-£ee-~ha~-ehall
be-re~~±red-£er-i~e-renewa±-£er-efte-yearT-e~eft-ft6~iee
ehaii-be-maiiea-a~-ieae~-efte-meft~ft-±ft-ed¥eftee-e£-~he-aa~e 
e£-~he-ex~±ra~±en-e£-ea±a-eer~±f±ea~e~--Renewai-may-ee 
a££ee~ea-a~-any-~ime-a~r±ng-~he-men~h-e£-Beeemher-ey 
~he-~aymen~-ef-a-fee-e£-~en-~$i9~set-eeilare-£er-e±~her 
a-Pre£ee~ienai-Bng±neer-er-band-6~r¥eyer-er-ee~h. 
(2) The failure on the part of any registrant to renew 
hiS certificate annually in the month of December as 
required above shall not deprive such person of the 
right of renewal but the fee to be paid for the renewal of 
a certificate after the month of December shall be in
creased ~e ten percent for each month or fraction of a 
month that payment of renewal is delayed; provided, how
ever, that the maximum fee for delayed renewal shall not 
exceed twice the normal renewal fees." 

The reason for the proposed amendment of sub-section (1) 
is to clarify and briefly state the renewal requirements as 
imposed by section 66-2361 adopted in 1975. 

10. ARM 40-3.86(6)-S86070 Reciprocity is proposed to 
be amended as follows (new matter underlined, deleted matter 
interlined) 1 

"40-3.86(6)-S86070 RECIPROCITY FOR PROFESSIONAL ENGINEERS 
(1) Registration by Endorsement: The Board may7-wi~he~~ 
wr±~~en-exam±na~±enT upon application therefore and pay
ment of proper fee, issue a certificate of registration 
as a Professional Engineer to any person who submits 
evidence that he holds a certificate of Qualification 
or Registration issued to him by proper authority of the 
National En~ineering Certification Committee of B~rea~ 
e£-Bn~±neer~n~-Re~ie~ra~ien-e~era~ea-ey the National 
Council of S~a~e-Beara-e£ Engineering Examiners, or of 
any State or Territory or Possession of the United States, 
or of any country provided that the applicant's qualifi
cations meet the requirements of the act and of the rules 
established by the Board. Such applicants shall, as part 
of their application, complete and send t6 the Board the 
standard application form. 
(a) When application for registration by endorsement 
is made the Montana Board shall secure from the examining 
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board by which the certificate of registration involved 
was issued, complete information as to the basis for 
the issuance of said certificate, provided, however, 
that if the applicant presents evidence of a certificate 
issued by the National BH~eaH-e£-Bft~~ftee~~ft~-Re~is~~e~ieft 
En ineerin Certification Committee of NCEE bearing 
t ereon as an en orsement proper aut or~zation by the 
authorized official of the State Board of Engineering 
Registration of the state in which the holder of the 
certificate is a resident, such inquiry may be omitted. 
(b) All non-resident applicants must be registered 
in their states of residence and ori inal re istration, 
before the~r appl~cat~on can be cons~dered. -W e-e.~e-fteoe 
~e~is~e~ed-ift-~heir-heme-s~e.~e-er-whe-~e~is~e~ed-Hftder
s~eftda~ds-iewer-~haft-6eeoeieft-66-~35~-e£-~he-ae~-shaii 
fte~-ee-eii~ieie-£er-~e~ieoeretieft-ey-eftde~semeft~. 
(c) The Board will, upon application for reciprocal 
registration by one of its registrants, certify as to 
his qualifications. 
(2) Non-Registered, Non-Residents: Applications for 
registration as Professional Engineer and/or Land Surveyor 
from persons who are not residents of Montana and who 
are not registered in their home state or country will 
not be approved by the Board. 
(3) Registration by Reciprocity without Examination: 
An out-of-state registrant, whose hee-fte~-eft~ered-his 
re~is~ra~ieft-conditions did not~nclude examination rna 
by-eKemifte~ieftT-w~ -,efte~e y e grante reg~strat~on 
ift-Meft~efte-by the Board without examination ee-£eiiews~ 
if the ori ina! certificate of re istration was ranted 
under an o e 

a Eng~neers ho ~ng a cert~ ~cate of qualification 
issued by the National Council e£-S~e~e-Beards of 
Engineering Examiners Committee on National Engineering 
Certification (NEC).-er-by-ifte-Na~ieftaf-B~~eaH-ef-Bft~* 
fteer~ft~-Re~~e~ra~~eft7 

(b) Engineers registered under a provision of the law 
permitting registration to applicants who have graduated 
from a shcool or college in an engineering curriculum of 
four(4) years or more ?lus four (4) years or more of 
experience in engineer~ng work of a character satisfactory 
to the Board; provided the certificate of registration 
was issued prior to July 1, 1948, for civil engineers and 
July 1, 1957, for others. 
(c) Engineers registered under a provision of the law 
permitting registration to applicants who have a specific 
record of twelve(l2) years or more of lawful practice in 
engineering work of a character satisfactory to the Board, 
of which at least five (5) years has been in responsible 
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charge of important work, provided such registration 
was granted after the individual was thirty-two {32) 
years of age, and the certificate was issUed before 
July 1, 1975 and under requirements not lower than 
those of the Montana Law and the by-laws and rules of 
this Board at the time the certificate was issued. 
{4) Re istration b Reci rocit Without Education: 
An out-a -state re J.str·ant w ose re J.stratl.on condJ.tions 

l. not J.nclu e gra uatJ.on from a our year aparoved 
curricula, may be granted registration by the Boar if 
the registrant has successfully passed the eight {8) 
hour E.I.T. and the eight {8) hour P.E. examinations 
issued by NCEE and has had eight {8) years of engineering 
work ex erience satisfacto·r to the Board, and rovided 
that the certl.ficate was ssued before Jul 1, 1979. 

5 Non-Resl. ent PractJ.ce J.n Montana: A person 
not a resident of and having no established place of busi
ness in this state, practicing or offering to practice 
within the profession of Professional Engineering when 
such practice is for one specific engagement not exceed
ing one year shall not be required to register in Montana 
provided: 
{a) Such person is legally qualified by registration 
to practice the said profession in his own State or Country 
in which the requirements and qualifications under which 
he registered were not lower than those of this state. 
{b) Such person notify the Board of his desire to 
practice in this state prior to making an agreement for 
such practice and setting forth the name of the client, 
description of the job, date such practice will start 
and cease. 
{c) Such person submit evidence of legal registration· 
in his own state, and receive the approval of the Board 
for such practice. 
{d) Such person'notify the Board at the completion of 
practice in this date of the exact date of such practice 
started and ended. 
{e) Such person shall remit sixty dollars {$60.00) with 
his permit form." 

The reason for the proposed amendment to subsection {1) 
is to clearly indicate that under new section 66-2357 the 
Board cannot license by endorsement without written examination. 
The amendment further reflects certain non-substantive name 
changes. 

The reason for the proposed amendment to sub-section {1) 
{b), {3), {3) {a), and {3) {b) and (4) is to provide clarity 
in the existing rule, to accommodate and implement the basic 
requirements specified in Section 66-2357 enacted in 1975, 
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and to provide for a method of determining whether the applicant 
has "comparable qualifications" within the intent and meaning 
of Section 66-2357(2) (a) (iii). Proposed subsection (3) (c) 
is made to clarify that the thirty-two (32) years requirement 
combines the twelve (12) years in the existing rule and the 
twenty-one (21) years required in ARM 40-3.86(6)-S86030(5) 
prior to his proposed amendment. This change will establish 
a total of thirty-two (32) years to represent the requisite 
experience and maturity. 

Proposed sub-section (4) allows for a grandfathering 
for persons registered under section 66-2357. 

The reason for the proposed amendment stated in subsection 
(5) is to clarify and implement section 66-2368, and to specify 
that the statute allows a one (1) job limitation not to exceed 
one (1) year. 

Finally, the catchphrase to the proposed rule as amended 
clearly indicates that the rule applies only for professional 
engineers. (Reciprocity for Land Surveyors has already been 
provided in proposed new rule 40-3.86(6)-586075) 

11. ARM 40-3.86(6)-S86080 Duplicate or Lost Licenses is 
proposed to be amended by changing the word "Licenses" in the 
catch phrase to the word "Certificate". 

"40-3.86(S86080 DUPLICATE OR LOST ~3:€BN6El6 CERTIFICATE" 
The reason for the proposed amendment to the catch phrase 

is simply to make it conform with the word used in the text of 
the rule. 

12. ARM 40-3.86(6)-S86090 is proposed to be amended by 
inserting the following words into subsection three; (new 
matter underlined, deleted matter interlined.) 

"(3) The annual renewal fee for registration as a 
Professional Engineer, or Land Surveyor, shall be twelve 
dollars ($12.00) or Professional Engineers and Lan_d ____ _ 
Surveyors shall be-~eft- eighteen dollars ~$la~aat ($1R.OO). 
The reason for the proposed amendment of sub-section (3) 

is simply to implement the statutory authorization in section 
66-2361 to impose renewal fees not to exceed the maximum of 
$20.00. 

13. Interested parties may submit their data, views or 
arguments concerning the proposed adoption and amendments in 
writing to the Board of Professional Engineers and Land 
Surveyors, LaLonde Building, Helena, Montana. Written 
comments in order to be considered must be received no later 
than May 22, 1978. 

14. If any person directly affected wishes to express 
his views and arguments orally or in writing at a public hear
ing, he must make written request for a public hearing and 
submit this request along with any written comments he has 
to the Board of Professional Engineers and Land Surveyors, 
LaLonde Building, Helena, Montana on or before May 22, 1977. 
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15. If the Board of Professional Engineers and Land 
Surveyors receives requests for a public hearing on the 
proposed adoption and amendments from more than twenty-five 
(25) persons directly affected, a public hearing will be held 
at a later date. Notification of such will be made in the 
Administrative Register. 

16. The authority of the Board of Professional Engineers 
and Land Surveyors to make the proposed adoption and amendments 
is based on Section 66-2353 R.C.M. 1947. 

DATED this 13th day of April, 1978. 

BOARD OF PROFESSIONAL ENGINEERS 
AND LAND SURVEYORS 

WILLIAM TANGEN, president 

Certified to the Secretary of State 4/13/78, 1978 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

IN THE MATTER of the Proposed 
Adoption of a New Rule to 
Implement Section 66-2602.2, 
R.C.M. 1947 defining super
vision. 

NOTICE OF HEARING on the Pro
posed Adoption of a New Rule 
to Implement Section 66-2602.2 
R.C.M. 1947 defining super
vision. 

TO: ALL INTERESTED PERSONS 

1. On May 16, 1978 at 9:00 o'clock A.M. in the Highway 
Auditorium, corner of 8th and Roberts, Helena, Montana, a public 
hearing will be held to receive testimony in the above entitled 
matter. 

2. Section 66-2602.2 exempts from licensure "An individual 
who performs labor or services for a licensed Water Well Contrac
tor in connection with the drilling of a water well at the 
direction and under the personal supervision of a licensed Water 
Well Contractor." The proposed new rule will define "direction 
and under the personal supervision" a:; follows: 

"The word'direct'is defined as a employer-employee relation
ship. 'Personal supervision' is defined to mean that a 
licensed water well contractor must be present at the 
job site when the drilling rig is in operation." 

The rea&m for the proposed rule is to clarify the meaning 
of "direction" and "personal supervision". The Board has found 
numerous instances where unlicensed persons are operating drill
ing rigs on their own, with little cir no direction and super
vision of a licensed contractor. The Board feels that this was 
not the intent of the statutory exception and direction and super
vision must be made over such persons in order to insure that 
the drilling operation is attended to by a qualified and licensed 
contractor. The Board further feels that the Legislature intended 
these assurances as a proper protection, of the public water 
supply, and for the recipient of the well. 

The Board further feels that such assurances can only be 
provided if the unlicensed person is in the employ and subject 
to the direction of a licensed contractor. The word employ does 
not include an independent contractor or sub-contractor who may 
not be subject to the direction of the licensee. The Board fur
ther feels that adequate supervision cannot be made unless the 
licensed contractor is present when the drill is in operation. 
The Board feels that this definition is well within the Legis
lative intent when the stature uses the term Personal super
vision, which denotes the requirement of personal presence of 
the licensee. 
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3. All interested persons will be afforded opportunity 
to make an oral presentation as to their comments on the 
proposed ruling at the hearing. Written statements will be 
received in addition to or in lieu of oral testimony and 
made a part of the record of the hearing for the Board's 
review. The Board will receive written comments made to the 
Board at any time prior to, or at the hearing. 

The Board will request that any person who desires to 
present, or intends to present oral testimony at the hearing 
shall notify the Board of the same, in writing, at least ten 
(10) days prior to the hearing date. Such letter and any 
other comments should be directed to the Board of water 
Well Contractors, LaLonde Building, Helena, Montana 59601. 

4. The hearing will be conducted by the Board of Water 
Well Contractors or its designee. 

5. The authoritv of the Board to make the orooosed 
adoption is based on Section 66-2605, R.C.M., 1947.· 

DATED this 13th day of April, 1978. 

BOARD OF WATER WELL CONTRACTORS 
WES LINDSAY 
CHAIRMAN 

Certified to the Secretary of State 4 - /.3 ' 1978. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

IN THE MATTER OF THE Proposed ) 
Adoption of a new rule relating ) 
to Public Participation in Board ) 
decision making functions; and ) 
the Amendment of ARM 40-3.106(6)-) 
Sl0630, set and Approve Require- ) 
ments and Standards - General; ) 
and the Amendment of ARM 40-3.106) 
(6)-Sl0650, Examination. ) 

NOTICE OF PROPOSED ADOPTION 
of a new rule relating to 
Public Participation in Board 
decision making functions; 
and the Amendment of ARM 40-
3.106(6)-Sl0630, Set and 
Approve Requirements and 
Standards - General; and the 
Amendment of ARM 40-3.106(6)
Sl0650, Examination. 

NO HEARING CONTEMPLATED 

TO: ALL INTERESTED PERSONS 

1. On May 24, 1978, the Board of Water Well Contractors 
proposes to adopt a new rule relating to public participation 
in Board decision making functions; and the Amendment of ARM 
40-3.106(6)-Sl0630, Set and Approve Requirements and Standards
General; and the Amendment of ARM 40-3.106(6)-Sl0650, Examina
tion. 

2. The rule as proposed, will incorporate as rules of the 
Board the rules of the Department of Professional and Occupa
tional Licensing regarding public participation in department 
decision making, which have been duly adopted and are published 
in Title 40, Chapter two (2), Sub-Chapter 14, of the Montana 
Administrative Code. 

The reason for the adoption is that such action is man
dated by Section 82-4228, R.C.M. 1947. That section requires 
all agencies to ~ rules which specify the means by which the 
public may participate in decision making functions. Rather 
than adopt its own set of rules and for the sake of expediency 
the Board has reviewed and approved the department rules and 
by this Notice seeks to incorporate them as their own. 

3. The Amendment of ARM 40-3.106(6)-Sl0630, Set and 
Approve Requirements and Standards - General, as proposed will 
add the following language as sub-section (1) and will cause 
the existing sub-sections to be re-numbered accordingly: 

"(1) A licensed Montana water Well Contractor shall 
furnish high quality materials, installed in such a 
manner as to make all joints water tight. Any pipe 
or casing used for sealing out surface waters or con
taminants shall have a minimum wall thickness of 1/8 
inch. Water wells installed in areas where minerals 
in soil cause corrosion, pitting,shall have the casing 
protected by a cement grout placed around the casing 
using positive displacement method." 
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The reason for the proposed amendment is to re-include 
this provision in the rule which was inadvertently omitted 
when the rule was last amended. Such language originally 
appeared in the rule and was never noticed for repeal. The 
purpose of the rule is to provide what the board considers 
reasonable methods for protecting against contamination and 
for protecting against unnecessary damage to the casing. 

4. The amendment of ARM 40-3.106(6)-Sl0650, Examination, 
as proposed will change the passing score on the examination 
from 76% to 75%. The Board has always used 75%, and the state
ment of 76% the Board assumes was a typographical error made 
when the page was re-typed to reflect an amendment in the 
prior rule. 

5. Interested parties may submit their data, views or 
arguments concerning the proposed amendment and adoption of 
new rules in writing to the Board of Water Well Contractors, 
LaLonde Building, Helena, Montana. Written comments in order 
to be considered must be received no later than May 22, 1978. 

6. If the Board of Water Well Contractors receives re
quests for a public hearing on the proposed amendment and 
adoption of new rule from more than ten percent (10%) of the 
persons directly affected, a public hearing will be held at 
a later date. Notification of such will be made by publica
tion in the Administrative Register. 

8. The authority of the Board of Water Well Contractors 
to make the proposed amendment and adoption of new rule is 
based on Section 66-2605, R.C.M. 1947. 

DATED this 13th day of April, 1978. 

BOARD OF WATER WELL CONTRACTORS 
WES LINDSAY 
CHAIRMAN 

Certified to the Secretary of State --~Lf~·-~1=~~----' 1978. 
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BEFORE THE COMMISSIONER OF CAMPAIGN 
FINANCES AND PRACTICES OF 

THE STATE OF MONTANA 

In the matter of the emergency 
amendment of rule ARM 44-3.10 
(6)-51086, defining "ballot 
issue" and prescribing report
ing requirements of ballot 
issue committees under the 
Campaign Practices Act 

NOTICE OF PUBLIC HEARING 
(on abbreviated notice) on 
the emergency amendment of 
ARM 44-3.10(6)-Sl086, re
quiring reporting of cer
tain contributions and ex
penditures relative to bal
lot issues made prior to 
the time an issue is 
certified. 

TO: All interested persons 
1. It has recently been brought to the Commissioner's 

attention, on the petition of interested Legislators and 
others, that the Agencv's recently adopted rule regarding 
reporting requirements of ballot issue political committees 
is unsatisfactory in some respects. The rule as it now 
stands defines "ballot issue" as an issue which has been cer
tified by the proper official as qualified to appear on the 
ballot, and states that political committees supporting or 
opposing such issues which have funds on hand as of the date 
of certification (which they wish to use in an election) shall 
report the sources of such funds as if the balance is made up 
of the contributions most recently received. The rule implies 
that funds paid out by such a committee prior to certification 
need not be reported, nor do contributions received prior to 
certification, if they are expended before that date. 

While the rule was drafted to simplify the reporting and 
record keeping requirements of committees with regard to ex
penses of printing and circulating petitions, it is now ap
parent that it is capable of being construed to eliminate any 
and all expenditures made prior to certification from the re
porting requirements of the Campaign Practices Act; for in
stance, expenditures contracted in advance of certification 
for the costs of public messages actually supporting or op
posing an issue, on the assumption that it will qualify. It 
is the Commissioner's feeling that if stretched to its widest 
interpretation, this rule is capable of being utilized to 
entirely evade the letter and spirit of the Campaign Practices 
Act. Such an interpretation was not the Agency's intent when 
the rule was adopted. 

There are various committees throughout the state which 
will be mounting campaigns in the near future, and it would 
be undesirable to change the applicable rules with campaigns 
already well underway. And because operation under the rule 
as now constituted could possibly result in a major portion 
of some campaigns being effectively exempted from the report
ing requirements of the Act if clarification is not made as 
soon as possible, we feel that the amendment should not wait 
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until June 24, which is the earliest date an amendment could 
be effected through the normal hearing process. The dates of 
June 23 and July 24, for submission of petitions to County 
Clerks and Recorders for constitutional and statutory ini
tiatives respectively, and the equally unalterable date of the 
November 7 general election, together with the need on the 
part of political committees to have applicable rules firmly 
established by the time campaigns are under way, demand that 
the amendment be accomplished immediately. The primary public 
interest--full disclosure of the source and disposition of 
funds used to influence elections in Montana--would not other
wise be served. 

Therefore, the Commissioner intends to adopt the follow
ing emergency qmendment to ARM 44-3.10(6)-51086 in public 
hearing on April 14, 1978. The order of discussion at the 
hearing will be upon the following two questions: (1) the 
need for amendment by the emergency as opposed to the usual 
procedure; (2) the merits of the proposed amendment itself. 
Comments received on or before that date will be considered 
prior to adopting the amendment, and the Commissioner reserves 
the right to revise the language of the amendment prior to 
adoption. This notice and the amendment as adopted will be 
mailed to all committees circulating petitions that have been 
certified as to form by the Secretary of State. Such persons 
will also be personally notified and notice will be given to 
the press. The rule as adopted will be published as an emer
gency rule in the next issue of the ~ontana Administrative 
Register. Simultaneously with this notice, proceedings will 
be instituted to adopt a similar or identical amendment 
through the normal hearing process. 

2. The hearing will take place in room 413 of the State 
Capitol building on April 14, 1978, at 10:00 a.m. 

3. The text of the proposed amendment is as follows 
(stricken material is interlined, new material is underlined) : 

44-3.10 (6) -Sl08'6 BALLOT ISSUE - DEFINITION; PERSONS 
SUPPORTING OR OPPOSING (1) An issue as defined in section 
23-4777(3), R.C.M. 1947, becomes a "ballot issue" upon certi
fication by the proper official that the legal procedure 
necessary for its qualification and placement upon the ballot 
has been completed. 

(2) ~e~i~~ee&-wRi&R-R~ve-easR-&Q-R&Rg-at-tRe-t~~e-Of 
ee~t~~ieatieR-+wRi&R-tRey-wisR-te-~ee-~R-«R-ele&t~eR~-&Rall 
Qi&ele&e-eQ-~Rei*-fi*et-*epe*t-tRe-ee~*ee+e~-ef-tRoee-f~Rd&T 
iRel~Q~RS-tRe-iRf&*~•tieR-*eq~i*eg-by-&eetieR-2J~4JJ9-aRQ
~Reee-*~lesT--~Re-eaeR-balaReee-•*e-aee~~eg-te-be-co~peeed-of 
tRese-&eRt*ib~tieR&-~eet-*e&eRtl¥-*eeeiveg-by-tRe-ee~ittee
Contributions received and expenditures made to support or 
oppose a ballot 1ssue pr1or to cert1f1cat1on (except for ex
penses of pr1nt1ng and c1rculat1ng o£ pet1t1ons) are contr1-
Eut1ons and expend1tures as def1ned 1n sect10n 23-4777(5) 
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and (6), and must be reported on a committee's initial report 
~n the event certification occurs. 

(3) A committee which has made such expenditures or re
ceived such contributions shall file a statement of organiza
tion within five days of the issue's certification. 

4. The rationale for the proposed amendment is set forth 
in the statement of reasons for emergency. 

5. Interested persons may comment in writing to JOHN N. 
HANSON, Commissioner of campaign Finances and Practices, Capi
tol Station, Helena, Montana, prior to April 14, or at the 
hearing. 

6. JACK J. LOWE, Helena, Montana, has been appointed 
hearing officer to preside over and conduct the hearing. 

7. The authority of the Commissioner to adopt the pro
posed amendment is based on sections 23-4786(14) and 82-
4204 (2), R.C.M. 1947. 

/1i<'r1~ 
)fohn N. Hanson 

Commissioner of Campaign 
Finances and Practices 

Certified to the Secretary of State April 6, 1978. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITAT.ION SERVICES OF THE 

STATE or MONTANA 

In the matter of the ) 
amendment of Rules 46-2.14 ) 
(86)-Sl4830 and 46-2.14(74) ) 
-Sl4700 (5) (6) a.nd a.doption ) 
of Rule 46-2.14(74)-Sl4701 ) 
all perta.ining to voca.tionall 
rehabilita.tion services,eco-) 
nomic need, placement, a.nd ) 
tools, equipment, initial ) 
stocks and supplies ) 

NOTICE OF PROPOSED 
AMENDMENT Of RULES 
46-2.14(86)-514830 and 
46-2.14 (74)-514700(5) (6) 
and ADOPTION OF RULE 
46-2.14(74)-Sl470l all 
pertaining to vocational 
rehabilitation services, 
economic need, pla.cement, and 
tools, equipment, initial 
stocks and supplies. NO 
PUBLIC HEARING CONTEMPLATED 

) 
) 

TO: All Interested Persons 

1. On June 1, 1978, the Department of Social and Rehabi
litation Services proposes to amend rules ARM 46-2.14(86)-514830 
and ARM 46-2.14(74)-814700(5) (6) and adopt rule ARM 46-2.14(74) 
-814701 which all pertain to vocational rehabilitation services, 
economic need, placement, and tools, equipment, initial stocks 
and supplies. 

2. The rule as proposed to be amended provides as 
follows: 

46-2.14(86)-Sl4830 ECONOMIC NEED (1) Economic 
need of each client will be established simultaneously 
with, or within a reasonable time prior to, the provision 
of those services for which the Division requires a needs 
test. No economic needs test will be applied as a condi
tion for furnishing the following vocational rehabilita
tion services: 

(a) Evaluation of rehabilitation potential, includ
ing diagnostic and related services (including transporta
tion). 

(b) Counseling, guidance and referral services. 
(c) Placement in suitable employment. 
(d) Vocational and other training services. 
(2) Services contingent upon economic need include: 
(a) Physical and mental restoration services. 
(b) Maintenance 
(c) Transportation, except when necessary in connec

tion with determination of eligibility or nature and scope 
of services. 

(d) Occupational licenses, books and training 
supplies. ' 

(e) Tools, equipment and initial stocks and supplies. 
t~~--Servieee-~e-membere-e~-a-naftaiea~ped-iftd±v±d~a~~e 

~ami~YT · 
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SOCIAL AND 
REHABILITATION SERVICES 

~g~ (f) Interpreter services for the deaf. 
~h~ Ii[ Reader services for the blind. 
~i~ (h) Telecommunications, sensory, and other tech

nological-aids and devices. 
f;~--Peet-emp%eymeftt-eervieeeT 
fk~ l!L Other goods and services. 

3. The rule as proposed to be amended provides for the 
deletion of sub-sections (5) and (6) of ARM 46-2.14(74)-514700. 

4. The rule as proposed to be adopted provides as 
follows: 

TOOLS, EQUIPMENT, INITIAL STOCKS 

5. The Department's rationale in amending Rules 46-2.14 
(86)-514830 and 46-2.14(74)-Sl4700(5) (6) and adopting Rule 46-
2.14(74)-514701 is to bring the vocational rehabilitation pro
gram into conformity with federal regulations and guidelines 
governing eligibility for specific services, and to clarify the 
Department's duties in providing tools, equipment, initial 
stocks and supplies to eligible clients. 

6. Interested parties may submit their data, views, argu
ments, or requests for an oral hearing concerning the proposed 
amendments and adoption in writing to the Office of Legal 
Affairs, P. 0. Box 4210, Helena, MT 59601, no l.ater than May 11, 
1978. A Public Hearing will be scheduled if requested by 10% 
or 25 of the persons directly affected by the rules. 
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SOCIAL AND 
REHABILITATION SERVICES 

7. The authority of the department to make the proposed 
amendments and adoption is based on sections 71-2101 and 71-
2102 R.C.M. 1947. 

abilita-

Certified to the Secretary of State --~A~p~r~1~·1~·-7L-________ ,1978. 

~·· MAR Notice No. 46-2-148 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the amendment ) NOTICE OF PROPOSED AMEND-
of Rules relating to annual vaca-) MENT OF ARM RULES 2-2.14(14)
tion leave for State employees. ) Sl4100, 2-2.14(14)-Sl4120, 

2-2.14(14)-Sl4200, and 
2-2.14(14)-Sl4230. (ANNUAL 
VACATION LEAVE) 

TO: All interested persons: 

1. On February 24, 1978, the Department of Administra
tion published notice of the proposed amendment of ARM Rules 
2-2.14(14)-Sl4100, 2-2.14(14)-Sl4120, 2-2.14(14)-514200, and 
2-2.14(14)-Sl4230 relating to annual vacation leave for State 
employees at pages 142-145 of the Montana Administrative Reg
ister, issue number 2. 

2. The agency has amended the rules as proposed. 
3. No comments or testimony were received. 

BEORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rules relating to sick leave 
for State employees. 

NOTICE OF PROPOSED AMEND
MENT OF ARM RULES 2-2.14(20) 
-814280, 2-2.14(20)-514290, 
2-2.14(20)-514330, and 2-2.14 
(20) -Sl4450. (SICK LEAVE) 

TO: All interested persons 

1. On February 24, 1978, the Department of Administra
tion published notice of the proposed amendment of ARM Rules 
2-2.14(20)-514280, 2-2.14(20)-Sl4290, 2-2.14(20)-514330, and 
2-2.14(20)-Sl4450 relating to sick leave for State employees 
at pages 146-148 of the Montana Administrative Register, issue 
number 2. 

2. 
3. 

The agency has amended the rule as proposed. 
No comments or testimony were received. 
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BEFORE THE STATE TAX APPEAL BOARD 
OF THE STATE OF MONTANA 

In the matter of the amend- ) 
ment of Rule 2-3.36(10)-S36000) 
regarding late appeals to the ) 
State Tax Appeal Board ) 

NOTICE OF THE AMENDMENT OF 
RULE 2-3.36(l0)-S36000 

(APPEALS - NOTICES) 

TO: All Interested Persons 

1. On January 25, 1978, the State Tax Appeal Board pub
lished notice of a proposed amendment to Rule 2-3.36(l0)-S36000 
concerning the time for late appeals to the State Tax Appeal 
Board. 

2. The Board has amended the rule as proposed. 

3. Only one comment was received recognizing the desir
ability of the proposed amendment, but questioning the Board's 
statutory authority to make such amendment. The Board's attor
ney has assured the State Tax Appeal Board that it does have 
proper authority to make this rule and therefore, the State 

"'" Oppeol •oord will ~eod ~;;:~ 

Helen M. Peterson, Chairman 
State Tax Appeal Board 

Certified to the Secretary of State April 13, 1978. 

4-4/24/78 ...... Montana Administrative Register 



-505-

DEPARTMENT OF AGRICULTURE 

Repeal of rule 4-2.22(6)-322080, Single Purchase/Single Use Per·· 
mits. 
---- 1. Department of Agriculture published Notice 4-2-46 of a 
proposed REPEAL to ·ARI1 4-2.22(6)-322080 on February 15, 1978 at 
page 149, Montana Administrative Register; 1978 issue number 2. 

2. Statement of reasons in support of the repeal is that 
the rule is no longer needed to help serve the public or the 
department. 

No testimony or comments were received. 
3- This rule has been repealed as proposed with no changes 

and becomes effective on April 25, 1978. 

Amendment of rules 4-2,6(2)-3647· 4-2.22(1)-S2200· 4-2.22(1)
S2270; 4-2.22(2)-S2280; 4-2.22(2l-S2290; 4-2.22(2l-s22000; 
4-2.22(6)-322060; 4-2.22(10)-322120; 4-2.22(10)-322130; 4-2.22 
(18)-322260; 4-2.22(22)-322360; & 4-2.2B(lo)-328o4o. 

1. Department of Agriculture published Notice 4-2-47 of 
a proposed amendment to the above mentioned rules on February 
15, 1978 at pages 150-152, Montana Administrative Register; 
1978 issue number 2. 

2. Statement of reasons in support of the amendements is 
to do a general clean up of the rules and their language for 
better clarification. 

No testimony or comments were received. 
3. These rules have been amended as proposed with no 

changes and become effective on April 25, 1978. 

Amendment of All rules in Title 4. 
1. Department of Agriculture published Notice 4-2-48 of 

a proposed amendment to all of ARM rules in Title 4 on February 
15, 1978 at pages 153-154, Montana Administrative Register; 
1978 issue number 2. 

2. Statement of reasons in support of the amendment is 
for re-codification of the entire Title 4 section of the codes. 
Departmental reorganization has consolidated some of the pre
vious divisions and therefore rules need to be moved to enable 
clarification of the chan6e. 

No testimony or comments were received. 
3. These rules have been amended as proposed with no 

changes and become effective on April 25, 1978 . 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the Matter of the 
Amendment of Rule 
8-3.14(14)-51440 
Relating to the 
Pricing of Milk 

NOTICE OF ADOPTION OF 
AMENDMENT OF RULE 8-3.14{14)-
51440 (PRICING RULES) 

TO: All Interested Persons 

1. On the 15th of December, 1977, the Board of Milk Control of the 
state of Montana published notice of a proposed amendment to Rule 8-3.14 
(14)-51440 concerning the amendment of pricing rules and other changes as 
stated in the heading of this matter. At pages 1079 and 1080 of the 1977 
Montana Administrative Register, issue number 12. 

2. The agency has amended the rule with the following changes: 
(6)(b) The flexible economic formula which shall be used in calculat

ing minimum on-the-farm wholesale and retail, jobber, wholesale institu
tional and retail prices of Class I milk in all market areas of the State 
utilizes a November, 1969 Base equalling 100, an interval of s.a 6.3 and 
consists of seven (7) economic factors. It is used to calculate incre
mental deviations from the price which was calculated for the first 
quarter of 1974. The factors and their assigned weights are as follows: 

FACTOR WEIGHT CONVERSION FACTOR 
(1) Weekly Wages - Manufac- --

turing (Montana Revised) 25% 
(2) Weekly Wages - Mining 

(Montana Revised) 
(3) Weekly Wages - Transpor

tation & Utilities 
(Montana Revised) 

(4) Wholesale Price Index 
(U.S.) 

(5) Pulp, Paper and Allied 
Products (U.S.) 

(6) Industrial Machinery 
(U.S.) 

(7) Motor Vehicle and Equip
ment (U.S.) 

7% 

18% 

28% 

12% 

6% 

4% 
TOO% 

. 1828020 

.0473934 

. 1178628 

.2607076 

.1142857 

.0556586 

.0376294 

The following table will be used in computing distributor prices; 
TABLE II 

Handler incremental dev1at1on· from last official reading of present 
formula. (Qeee~~ef,-+976 March, 1978 ~ +22.+9 200.40; Formula Base ~ 
November, 1969; Interval ~ &.a 6.3) --

FORMULA INDEX - HANDLER INCREMENTAL DEVIATION 
l0i.20---ll0.44 114.40- 119.44 -5 (NOTE: This chart is amended 
+++.60---++9.74 120.70- 125.74 -4 to reflect a twe fbur cent 
lli.S0---+2+.04 127.00 - 132.04 -3 ~$0.92t ($0.04) reduction in 
+~~.+9---+26.64 133.30- 138.34 -2 the distributors' margin based 
+~7.40---+~+.&4 139.60 - 144.64 -1 on a half (1/2) gallon of whole 
+62.70---+~8.94 145.90 - 150.94 0 milk as ordered by the Board of 
+i8.90---l42.24 152.20 - 157.24 1 Milk Control on d~+y-24,-+976 
+46.69---+47.&4 l58.50- 163.54 2 March 11, 1978.) 
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FORMULA INDEX HANDLER INCREMENTAL DEVIATION 
t4S.89---~S2.84 164.80 - 169.84 
l6~.99---l68.l4 171.10- 176.14. 4 
l69.29---+ea.44 177.40- 182.44 5 
le4.69---l68.74 183.70- 188.74 6 
le9.89---+74.94 19o.oo - 195.04 7 
l76.l9---l79.34 196.30- 20l.34 8 
lB9.49---lB4.64 202.60- 207.64 9 
lB6.79---l89.94 208.90 - 213.94 10 
l9l.99---l96.24 215.20 - 220.24 11 
+96.39---299.64 221.50- 226.54 12 
29+.69---296.84 227.80- 232.84 13 

234.10 - 239.14 14 
240.40- 245.44 15 

(c) Detailed information on converting the above factors in both 
formulas to a current weighted value can be obtained by contacting the 
Milk Control Division, 805 North Main Street, Helena, Montana 59601, Phone 
(406) 449-3163. 

(d) The factors in both formulas will be converted to a weighted 
value as soon as practicable after the first of each month. 

(e) For each 4.5 points that the weighted index advances or 
retreats, prices paid to producers will increase or decrease twenty-three 
cents ($0.23) per hundredweight. For each officially announced increase 
or decrease in producer prices, the wholesale price of one half (1/2) 
gallon of whole milk will increase or decrease one cent ($0.01). 

(f) Prices for all other milk items are calculated by historic 
factors in relation to one half (1/2) gallon of whole milk. Three (3) 
quarter containers of homo and 1 ow fat will be priced at one and one half 
{1 1/2) times the one half (l/2) gallon container. It is impractical to 
reproduce all such factors herein, but they may be obtained at the Board 
office, 805 North Main Street, Helena, Montana 59601, phone (406) 449-3163. 

(g) The wholesale p~4ees prife of a half (1/2) allan of homo milk 
will be marked Up f4f~eeR-pe~eeR~- laij nine-cents $0.09 to-arrive~ 
the retail prices and ~ other products pn ced accor 1 ng 'i. 

3. At the puffic heanng testimony was received by various persons, 
including Dr. Rondo A. Christensen, Professor at Utah State University, 
Mr. Les Waite, counsel for Beatrice Foods, Mr. Jim Roberts, of the Team
sters No. 23 Joint Council, Mr. Ken Smiley, of the Jersey Creamery, and 
Mr. Ed McHugh, President of Clover Leaf Dairy. Dr. Christensen testified 
in opposition to reduction of distributor margins based on economic sur
vey which he had performed. Mr. Waite testified as to increased labor 
costs involved in the distribution of milk. Mr. Roberts testified as to 
labor costs and their increases. Mr. Smiley testified in general oppos
ing any changes in the distributor formula or distributor and/or 
retailer margins. His testimony was a summary of the contents of Jersey 
Creamery Exhibits 1 and 2, which are on record. Mr. McHugh testified in 
general terms as to the economics of the milk industry. The arguments of 
the opponents to changes in the formula or margins are overruled. The 
material presented in the cost study performed by the Milk Control Divi
sion and presented by the Board indicate cost factors which justify the 
reduction of distributor margins and change in the interval as does 
testimony presented by Hr. John Kimbel. Dr. Christensen's testimony 
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gave no consideration of how increased volumes related to unit cost. 
4. Amendment to the rule has been made as stated herein. The 

reason for the amendment to the rule is to promote the general welfare and 
generally provide a pricing and marketing scheme which more adequately 
reflects the needs of the milk industry and the milk consuming public of 
the state of Montana. 

BY ORDER OF THE BOARD OF MILK CONTROL 

Curtis C. Cook, Chairman~· 

dmi ni strator 
and E cu e Secretary 
Milk antral Division 

Certified to the Secretary of State on April 11, 1978. 
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BEFORE THE STATE LIBRARY COHHISSION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of a rule for 
arbitration of disputes 
within library federations 

NOTICE OF ADOPTION 
OF RULE 10.10.051 ON 
ARBITRATION OF DISPUTES 
WITHIN FEDERATIONS 

To: All interested persons 

1. On January 25, 1978, the State Library Commission pub
lished notice no. 10-3-10-3 proposing the adoption of a new rule 
to provide for the resolution of disagreements within library 
federations, at page 5 of the 1978, issue no. 1, Montana Admin
istrative Register. 

2. No comme~ts of any kind were received; the Commission 
has therefore adopted the rule exactly as proposed, and will num
ber it 10.10.051. 

3. The reason for adopting the rule is to implement the 
Commission's responsibility under section 44-214.1, R.C.M. 1947, 
and to provide a means of breaking deadlocks within federations 
when federations aprly for grants. 

By: 

STATE LIBRARY cm!MISSION 
To/ILLIAH P. CONKLIN, CHAIRHAN 

Alma s. Jacoos. 
State Librarian 

Certified to the Secretary of State April 12 , 1978. 
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HEALTH AND ENVIRONMENTAL SCIENCES 

REASON FOR ADOPTING EMERGENCY RULE I 

On March 29, 1978, the u. S. Environmental Protection 
Agency assigned primary enforcement responsibility for the 
federal safe Drinking water Act in ~lantana to the state 
Department of Health and Environmental Sciences, after find
ing that state law and regulations adopted to implement it 
meet federal minimum standards. The Montana Public Water 
Supply Act requires collection and analysis of test samples 
from public water supplies; such analysis must be done by 
laboratories licensed by the Department of Health and En
vironmental Sciences, pursuant to rules adopted by the Board 
of Health and Environmental Sciences. A permanent laboratory 
licensing rule has been postponed, pending adoption of perma
nent licensing criteria by the EPA, which will be utilized 
by the state to develop its own parallel criteria. Such 
criteria have not yet been adopted, but should be in the 
near future. This emergency rule adopts federal interim 
certification standards as licensing criteria for Montana 
until the permanent rule can be adopted. Meanwhile, Montana 
must have a licensing rule in order to test, and therefore 
enforce, the quality of public water supplies, making immedi
ate promulgation of the rule necessary to protect the health 
of the individuals using those supplies. 

RULE I INTERIM LICENSING OF LABORATORIES 
(I) Def1n1tions. 
(a) "EPA Manual" means the "Manual for the Interim 

Certification of Laboratories Involved in Analyzing Public 
Drinking Water Supplies" prepared by the water Quality Assur
ance Work Group of the U. S. Environmental Protection Agency. 

(b) "EPA" means the U. S. Environmental Protection 
Agency. 

(c) "Laboratory evaluation officer" means a person 
designated by the department to evaluate laboratories for 
compliance with the criteria established in the EPA Manual, 
and who is experienced in quality assurance, holds an ad
vanced degree or has equivalent experience in microbiology, 
chemistry or radiological chemistry. 

(2) Criteria for licensi~. 
(a) Any laboratory that w1shes to be licensed must sub

mit information required by the department on a prescribed 
application form, a copy of which follows the test of this 
rule and is incorporated into it. 

(b) After submission of a completed application, a 
temporary license will be granted by the department to labor
atories already approved or certified by the EPA, until the 
department makes the decision whether to grant an interim 
license, after an on-site visit and evaluation of the labora
tory by a laboratory evaluation officer. Laboratories not 
currently approved or certified by the EPA will be granted 
a license after on-site review and successful evaluation. 
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(c) Evaluation of laboratories shall be made according 
to the criteria and procedures contained in the EPA Manual, 
which is incorporated into this rule by reference. Copies 
of the manual are available at the Water Quality Bureau, 555 
Fuller Avenue, Helena, Montana (phone: 449-2406). 

(d) If the evaluation shows that the laboratory meets 
the criteria contained in the FPA Manual, tl'e laboratory 
shall be granted an Interim License. 

(3) Reciprocity. 
The department may issue a license by reciprocity to 

out of state laboratories which apply, provided: 
(a) the laboratory is currently approved or certified 

by the EPA, and 
(b) the labora.tory performs satisfactory analyses of 

audit samples furnished either by the department's laboratory 
or EPA. 

(4) Revocation of license. 
The department may revoke a laboratory license if it de

termines, after investigation, that the laboratory has failed 
to follow proper analytical procedvres, released erroneous 
results or has acted unethically. The licensee shall have 
the right to a hearing before the Board of Health and Environ-
mental Sciences. (!!~story: Sec. 69-4903, R.C.M. 1947, NEW, 
EMERG, Eff. 4-10-78.) 
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APPLIChTION FORt1 FOR INTERIM APPROVAL OF LABORATORIES 

Laboratory Name and Mailing Address: 

Laboratory Director: 

Official Contact, if other than Laboratory Director: 

Laboratory Phone Number: 

Type of Certification applied for [please check appropriate 
box (es)] 

D Coliform 

D Nitrate 

D Fluoride 

D Pesticides and other Organics 

c=J Trace Metals 

D ~adionuclides 

Based on the above information, I herewith apply for Interim 
(name of 

Water supply 
Approval of the 
laboratory) under the provis1ons of the Publ1c 
Act [Title 69, Chapter 49, R.C.M. 1947]. 

Comments: 

Return form to: Ms. Carole Thomson or John Hawthorne 
Laboratory Division 
Department of Health and 
Environmental Sciences 

Cogswell Building 
Helena, Montana 59601 
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BEFIIRF: THE DEPAR'l'MEN'l' OF LABOR AND INDUS'rRY 
BOARD ClP PERSONNEL APPEALS OF 

THE STATE 0!1 MONTANA 

Adoption of rule ARM ?4.26.534 PETITIONS FOR UNIT CLARIFICA
:!'_l_il!::!, and repeal of r•ules ARM ?4.26.530 PETITIONS FOR UNIT 
g_T,!}R1l'ICA '!.:JON, ARM ;'4. 26. 531 EMPLOYER COUNTER PETITION, ARM 
:'li. ?ii. 5 32 NO'l'ICF: OF UNIT CLARIFICATION PROCEEDINGS, and ARM 
;' 4. ;•(,. 53 3 PROCEDURE FOLLOWING FILING OF PETITION FOR UNIT 
CLARIFICATION:-· -· . 
··- · -1-.-'fhe--Roard of Personnel Appeals published notice No. 
?4-3-B-32 noticing the adoption of rule 24.?6.534 Petitions 
fur llnit Clarification to take the place of the present rule, 
~4.26.530 Petitions for Unit Clarification, at pa~e 1088, 
Montana Administratlvo Register, 1977 Issue Number 12. The 
hoard of Personnel Appeals also published notice No. 24-3-8-
~3 noticinr the repeal of rules ?4.26.531 (24-3.8(10)-S8083 
(9)), 24.26.532 (24-3.8(10)-S8086(10)), and 24.26.533 (24-
3.8(10)-S8089(1l)), at page 646, Montana Administrative 
ReFister, 1977 Issue Number 10, 

2. The Board of Personnel Appeals has adopted the pro
posed rule, ARM ?4.26.534, and has repealed rules 24.26.530, 
~4.26.531, 24.26.532, and 24.26.533. This Board adopted the 
proposed rule because it felt it had a continuing duty to 
determine appropriate units and must allow both ihe employer 
and the employee representative to petition this Board for 
clarifications of bargaining units within certain limitations 
r•ow recognized by the National Labor Relations Board. This 
Board feels that adoptinF the proposed rule accomplishes that 
objective. This was a very controversial rule and had to be 
noticed twice, with substantial changes being made in the 
present rule from the original proposed rule noticed in MAR 
Notice No. ?4-3-8-2?, and changes being made from the pro
posed rule to the rule finally adopted by this Board. Testi
mony opposing the rule was presented by the following 
individuals: 

a. James McGarvey, representing the Montana Federation 
of Teachers, AFL-CIO. Mr. McGarvey complained of "grey 
areas" in the proposed rule which would result in court 
litigation. No specific areas were mentioned. This Board 
has revised this rule to accomodate most objections and feels 
that it is sufficiently clear and explicit to prevent any 
court litigation on the meanin~ of the rule. 

b. Joseph Duffy, representing the AFL-CIO Public 
Employees Committee. Mr. Duffy objected that the rule did 
not provide a bar for clarification petitions being filed 
in units which have had an election conducted in the unit 
within the past 12 months. This Board agreed and accordingly 
amended its rule. Mr. Duffy objected to the phrase "there is 
no question concernin~ representation" found in paragraph (1) 
(a), stating that it was unclear. The purpose of that phrase 
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is to prevent the unit clarification petition from bein~ used 
for jurisdictional questions. This Board, therefore, chose 
to leave that phrase in the rule. Mr. Duffy also objected to 
the use of the phrase "job classification(s)" as used in (3) 
(e). Mr. Duffy felt that an employer could change an 
an employee's job classification and then file a unit clari
fication petition. The purpose of having job classifications 
listed in a petition is for identification purpose, so this 
Board in its investigation can determine which employees are 
the subject of the petition. What job classification the 
petition states will not be the deciding factor on whether 
or not the petition is valid. The Board decided to keep 
the requirement of listing the job classification of the 
employees as to whom the clarification issue is raised. 
Finally, Mr. Duffy objected to (3)(g) which requires that 
a petition state that no other employee organization is cer
tified to represent any of the employees who would be direct
ly affected by the proposed clarification. Mr. Duffy claims 
that that requirement does not make sense in li~ht of the 
other requirements. The purpose of that requirement is to 
again insure that there is no jurisdictional questions 
attempted to be solved by a unit clarification petiton and 
for that reason this Board has left that requirement in. 

c. Emily Loring representing the Joint Council #23 of 
Teamsters, and the Montana Education Association. Ms. Lorin~ 
was concerned that the rule mi~ht be used to get working 
foremen out of the unit. That is, those individuals with 
very limited supervisory duties would be petitioned to be 
removed by employers. Such a problem would have to be 
handled on a case-by-case basis. This Board, however, must 
always rule on whether or not an individual is a supervisory 
employee. It is true that this will allow the employer to 
bring the matter up after the original unit determination 
hearing if it can show a change in circumstances has taken 
place since the original determination. But this Board 
cannot abdicate its responsibility of determining who is a 
supervisor by not adopting this rule. Ms. Loring also 
expressed concern because the proposed rule required that 
the petitioner serve the petition. The usual procedure is 
for this Board to serve the petition. In order to avoid 
confusion, this Board amended the proposed rule to require 
that this Board serve the petition. 

d. Donald Judge, representing American Federation of 
State, County and Municipal Employees, AFL-CIO. Mr. Judge 
stated that he felt the present rule is adequate. This 
Board's experience has shown that the current rule is not 
at all adequate and it has piecemealed a rule together with 
declaratory rulings that makes the current rule totally 
inadequate. Mr. Judge expressed concern that a petition may 
be filed shortly after negotiations which could disrupt the 
results of the negotiations; employers could disrupt the 
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administration of a local union by petitioninf, for exclusion 
of positions occupied by officers of the local; employer 
could intimidate or reward employees to feel that they should 
be out of a bargaining unit via employer petitions; constant 
disrupture of service may result by employers constantly 
redesignin~ its structure to realign duties and get moro 
supervisory and managerial personnel out; and those units 
protected by the grandfather clause could be challenRed 
under this rule. This Board is aware of the possible abuses 
of this rule. It has attempted to include as many safeguards 
in the proposed rule as are possible. Hopefully, the hearing 
examiners of this Board can prevent any further abuse of the 
rule. This Board, however, feels it is necessary to allow 
the employer access to this Board on questions of the com
positions of units. Currently this Board is deciding the 
issue of whether grandfathered units are protected from 
attack. A hearing examiner for this Board has determined 
that they are. The case will soon be heard by the Board on 
appeal. This Board has also limited the number of petitions 
that can be submitted from the same unit in a given 12-month 
period in an attempt to limit potential abuse. 

3. 'rhe rule has been adopted with the language changes 
as shown below: 

PETITION FOR CLARIFICATION OF BARGAINING UNIT (l) A 
Petition for Clarification of Bargaining Unit may be filed 
WITH THE BOARD only by a bargaining representative of the 
unit in question or by a public employer and only if: 

(a) there is no question concerning representation; 
(b) the parties to the af,reement are RB~ NEITHER engaged 

in negotiations eP-aPe-fte~-eeeR-eeAee~±ea-~e-eR~eP-!R~e 
Rege~!e~!eRe NOR WITHIN 120 DAYS OF THE EXPIRATION DATE OF 
THE AGREEMENT; 

(c) a petition for clarification has not been filed with 
the Board concerning substantially the same unit within the 
past 12 months IMMEDIATELY PROCEEDING THE FILING OF THE 
PETITION; and 

(d) NO ELECTION HAS BEEN HELD IN. SUBSTANTIALLY THE SAME 
UNIT WITHIN THE PAST 12 MONTHS IMMEDIATELY PROCEEDING THE 
FILING OF THE PETITION. 

(2) A copy of any such petition ffi~B~-se-B!ffiM±~aRBBrle±y 
eepvea SHALL BE SERVED BY THE BOARD upon the bargaining 
representative if filed by a public employer and upon the 
employer if filed by a bargaining representative. w!~~-~Peef 
ef-eePv!ee-ee!R~-fi±ea-wi~R-~Aie-BeaPeT 

(3) A Petition for Clarification of an existing bar
gaining unit shall containing the following: 

(a) the name and address of the bargaining representa
tive involved; 

(b) the name and address of the public employer 
involved; 

(c) the identification and description of the existing 
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barf:aining unit; 
(d) a description of the proposed clarification of the 

unit; 
(~) the job classiflcation(s) of employees as to whom 

the clarification issue is raised, and the number of 
employees en each such classification; 

(f) a statement setting forth the reasons why petitioner 
desires a clarification of the unit; 

(~) a statement that no other employee organization is 
certified to represent any of the employees who would be 
directly affected by the proposed clarification; 

(h) a brief and concise statement of any other relevant 
facts; and 

(i) the name, affiliation, if any, and the address of 
petitioner. 

(~) The party on whom the petition was served shall have 
?0 days to file a response with this Board. 

(5) UPON A DETERMINATION THAT A QUESTION OF FACT EXISTS, 
this Board aha~~ MAY 'heR set the matter for hearing. Upon 
completion of the hearing this Board ~ay: 

(a) grant the petition for clarification in whole or in 
part, or 

(b) deny the petition for clarification in whole or in 
part. 

(c) ee,eP~±Re-,ha'-'he-~a,,eP-ee~~a-se-ses~-a±spesea-e~ 
s~-SBRS~s,iR~-aR-e~ee,±eR-a~eR~-,Re-effip±e~ees-±R¥8±¥8ST 

The lan~uagG change in (lj was made to show that a 
petition was to be filed with this Board. The language 
change in (1) (b) was made to clarify the language "or are 
not soon scheduled." There was criticism of the unprecise
ness of the language and this Board felt it should be more 
explicit. The language change in (l) (c) was made to show 
that the Board intended that "the past 12 months" were the 
months immediately proceeding the filing of the petition. 
The language in (1) (d) was ~dded as explained above. The 
language change in (2) was explained above. Finally, the 
language change in (5) was to make clear that this Board 
could investigate petitions and dispose of the petitions if 
no questions of fact exist. Part (5) (c) was eliminated 
because the Board felt there were sufficient safeguards 
already provided under this Board's rules in the form of 
decertification proceedings and unit determinations which 
could sufficiently safeguard employees. 

Adoption of rule ARM 2~.26.520 EMPLOYER PETITION. 
1. The Board of Personnel Appeals published notice No. 

24-3-8-31 noticing the adoption of rule ARM 2~.26.520 
Employer Petition at page 1086, Montana Administrative 
Register, 1977 Issue Number 1?. 

2. The Board of Personnel Appeals has adopted the 
proposed rule, ARM ?4.?6.5?0. Again this was a very 
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controversial rule. The petition itself, however, is 
provided for in Section 59-1606(l)(b). The rule this Board 
adopted is a procedural rule for the implementation of Sec
tion 59-1606 (l)(b). The fact that the statutory right for 
an employer petition existed was the over-ridin~ fact which 
led this Board to adopt 24.26.520. Testimony opposing the 
rule was presented by the following individuals: 

a. Donald Judge, representing AFSCME, AFL-CIO. Mr. 
Judge recognizes that the rule is required under 59-1606 
(l)(b), but would like to see the petitions limited to areas 
where there are existing bargaining units. Mr. Judge rea
soned that presently when there is no certified or recognized 
bargaining agent, the employer need only refuse to bargain 
until there is an election. Mr. Judge's observation is 
correct. But this Board did not feel it could justify limit
ing the statutory language of the act. Mr. Judge also wanted 
the rule limited to where an employer can demonstrate the 
existence of a nonresolvable problem. But again, this Board 
felt such a limitation would be an unwarranted limitation of 
the statutory language. Mr. Judge requested that the rule 
should provide that any petition should disallow any addi
tional inclusions or exclusions of positions covered by the 
organizations involved in the dispute. It is this Board's 
position that unless there can be a showing of some change 
from the original unit determination or recognition that the 
composition of the unit will not be a proper consideration 
in the employer petition proceeding. Finally, Mr. Judge felt 
concern over that part of the rule which allows an employer 
to petition when it feels that it can demonstrate that the 
union in question no longer has a majority status of 
employees. The portion of the rule in question, 4(b), was 
inserted by this Board to protect an incumbent union from 
being challenged as the certified bargaining representative 
on spurious grounds. Without that qualification it would 
appear that an employer could demand an election as an annual 
event, not just when it had a good faith doubt of the incum
bent bargaining agent's majority status. 

b. Jim McGarvey, Montana Federation of Teachers, AFL
CIO. Mr. McGarvey expressed concern that the rule would 
allow employers to carve up existing bargaining units. A~ain 

this Board does not see the composition of the unit as being 
a relevant topic if there is an existing bargaining agent. 
If all the employer is concerned about is the composition of 
the unit and not the majority status of the bargaining agent, 
the petition will not even be served by this Board. 

c. Joe Duffy, representing AFL-CIO Publie Employees 
Committee. Mr. Duffy suggested that the rule needs to be 
"tightened" but failed to give any specific examples. Upon 
review this Board determined that the rule was not too broad. 

d. Jim Roberts, Secretary-Treasure of the Butte Team
sters Union, Local #2 and Vice President of Joint Council 23. 
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Mr. Roberts felt that the rule should be more specific to 
address those problems where there has been shown a need, 
namely the consolidation in Butte-Silver Bow. Again, this 
Board felt that that would result in an unwarranted restric
tion of statutory language. 

e. Emily Loring, represent Joint Council 23 Teamsters 
and the Montana Education Association. Ms. Loring also felt 
that where there is no certified or recognized bargaining 
agent, the employer can get his election by merely refusing 
to bargain with any agent until an election has been con
ducted, Ms. Loring was also concerned that employers may 
abuse the petition, and even though there are safeguards, 
this Board would take the easy way out and serve the petition 
rather than thoroughly investigating the petition to see if 
there are valid grounds to doubt the majority status of the 
incumbent bargaining agent. This Board can only try to 
reassure Ms. Loring that it is aware of the seriousness of 
these petitions and will do its utmost in seeing that only 
valid petitions will be served. 

3. The proposed rule was adopted with the following 
language changes: 

EMPLOYER PETITION (1) A petition ~eP-HeW-~H~~-ee~ePffi~
Ha~~eH may be filed with the Board by an employer alleging 
that one or more labor organizations has presented to it a 
claim to be recognized as the exclusive representative in an 
appropriate unit. 

(2) The original petition shall be signed by petitioner 
or its authorized representative. 

(3) The original petition shall be filed with the Board. 
(4) The petition shall contain: 
(a) A statement naming all parties making a claim to the 

employer to be recognized as the exclusive representative and 
bargaining agent and a concise statement of how that demand 
for recognition took place. 

(b) If there is a recognized or certified representative 
the petition shall contain a statement by the employer of 
what criteria it bases its doubt that the incumbent, exclu
sive representative does not have the majority support of the 
members of the bargaining unit in question. 

(c) A description of the unit the bargaining representa
tive is demanding to represent. Such description shall 
include: 

(1) The approximate number of employees in the unit, and 
(ii) an enumeration, by job title, of the unit's inclu

sions and exclusions. 
(d) A brief description, including expiration dates, of 

all contracts covering employees in the proposed unit. 
(e) Any other relevant facts. 
(5) If after investigating the matters alledged in the 

petition, this Board finds that there has been a sufficient 
demand for recognition made of the employer, and where 
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applicable that there are sufficient, objective criteria for 
the employer to, in good faith, doubt the certified or recog
nized bargaining representative's majority status, then this 
Roard shall serve a copy of the petition on all parties named 
as claiming to be the exclusive representative and bargaining 
ap;ent. 

(6) The refusal to serve a petition is appealable to the 
full Board if written exception to the refusal is filed with 
this Board within 20 days after the date of the notification 
of the refusal to serve the petition. 

(7) The same right of intervention shall exist for an 
employer Petition feP-YR~~-ge~eP~~Ra~~eR as exists for e~ReP 
unit determination petitions. 
The language was changed in both cases to make the language 
identical to the statute, 59-1606(l)(b), R.C.M. 1947. 

Adoption of Amendment to ARM 24.26.404 (24-3.8B(6)-S8650), 
GROUP APPEALS. 

1. The Board of Personnel Appeals published notice No. 
24-3-8-33, noticing a proposed amendment of rule 24.26.404 
concerning group classification appeals, on January 24, 1978, 
at page 41, Montana Administrative Register, 1978 Issue 
Number 1. 

2. The Board of Personnel Appeals has adopted the pro
posed amendment to show that once this Board has accepted a 
group appeal it will revert back to step three of the formal 
appeals process. 

No testimony or comments were received. 
3. The amendment to the rule was adopted without any 

changes in the noticed language. 

APPROVED AND ADOPTED 3/23/78 

4/13/78 
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RECLAMATION 

REASONS FOR ADOPTING EMERGENCY RULES I-X 

The Board of Land Commissioners finds that an imminent 
peril to the public health and welfare requires adoption of 
these emergency rules for the following reasons: 

l. Under the rules promulgated by the Secretary of Interior 
pursuant to the Surface Mining Control and Reclamation Act of 
1977, the State of Montana is required to enforce the initial 
surface mine regulatory program within its boundaries; 

2. Unless it adopts the proposed emergency rules, the State of 
Montana will not have the authority to enforce the initial 
regulatory program within the state; 

3. The Montana Legislature, by enacting the Montana Strip and 
Underground Mine Reclamation Actc deemed that the public health 
and welfare of the people of Montana would be advanced by the 
State of Montana regulating reclamation of coal strip mines within 
its borders; 

4. The Montana Legislature in 1977, reaffirmed this policy 
by passing House Joint Resolution #40, which declared that ~tate 
reclamation laws, where as stringent as federal standards, should 
be enforced by state personnel, and Senate Joint Resolution #18, 
which requested Congress to refrain from usurping the authority 
of the people of Montana by passing legislation weakening Montana's 
surface mining statutes; 

5. If the State of Montana does not enforce the initial regulatory 
program, the Federal Office of Surface Mining will attempt to 
enforce the program, thereby supplanting the state's strip mine 
reclamation program; 

6. The federal enforcement program during the time which these 
emergency rules are contemplated to be in effect would be 
ineffective to insure proper reclamation because of inadequate 
staffing in the Office of Surface Mining; 

7. Even if the Office of Surface Mining were adequately staffed, 
the dual regulation of coal companies would be confusing, unnecessary, 
dilatory, inefficient, and a waste of tax ~ollars. 

REASONS FOR EMERGENCY AMENDMENT OF RULES 26-2.10(10)-510310, 
S10340 & Sl0350 

The Board of Land Commissioners finds that an imminent 
peril to the public health and welfare requires adoption of these 
emergency rules for the following reasons: 
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1. Under the rules promulgated by the Secretary of Interior 
pursuant to the Surface Mining Control and Reclamation Act of 
1977, the State of Montana is required to enforce the initial 
surface mine regulatory program within its boundaries; 

2. Unless it adopts the proposed emergency rules, the State of 
Montana will not have the authority to enforce the initial 
regulatory program within the state; 

3. The Montana Legislature, by enacting the ~ontana Strip and 
Underground Mine Reclamation Act, deemed that the public health 
and welfare of the people of Montana would be advanced by the 
State of Montana regulating reclamation of coal strip mines within 
its borders; 

4. The Montana Legislature in 1977, reaffirmed this policy 
by passing House Joint Resolution #40, which declared that state 
reclamation laws, where as stringent as federal standards, should 
be enforced by state personnel, and Senate Joint Resolution #18, 
which requested Congress to refrain from usurping the authority 
of the people of Montana by passing legislation weakening Montana's 
surface mining statutes; 

5. If the State of Montana does not enforce the initial regulatory 
program, the Federal Office of Surface Mining will attempt to 
enforce the program, thereby supplanting the state's strip mine 
reclamation program; 

6. The federal enforcement program during the time which these 
emergency rules are contemplated to be in effect would be 
ineffective to insure proper reclamation because of inadequate 
staffing in the Office of Surface Mining; 

7. Even if the Office of Surface Mining were adequately staffed, 
the dual regulation of coal companies would be confusing, unnecessary, 
dilatory, inefficient, and a waste of tax dollars. 

Rule I EFFECTIVE DATE AND APPLICABILITY 
(1) Effect1ve dates. The regulations contained in new 

Emergency Rules I through X and Emergency Rules to Amend Rules 
Sl0310, Sl0340, and 810350 of this subchapter apply to 
operations conducted pursuant to permits issued after February 
3, 1978, and all operations conducted after May 3, 1978. 
These new regulations and regulations to amend supersedes sections 
Sl0310 through Sl0350 of this subchapter as to those operations. 
Unless extended by regular rule making, they are effective 
until July 20, 1978, at which time the regulations contained 
in sections Sl0310 through Sl0350 will no longer be superseded. 

(2) Applicability. 
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(a) No person shall engage in strip and underground mining 
operations which result in a condition or constitute a practice 
that creates an imminent danger to the health or safety of the 
public or which results in a condition or constitutes a practice 
that causes or can reasonably be expected to cause significant, 
imminent environmental harm to land, air, or water resources. 

(b) For operations conducted pursuant to permits initially 
issued before February 3, 1978, the regulations of new Emergency 
Rules I through X and Emergency Rules to Amend Rules Sl0310, 
Sl0340, and Sl0350 of this subchapter shall apply to lands from 
which coal has not yet been removed and to any other lands used, 
disturbed, or redisturbed in connection with or to facilitate 
mining or comply with the requirements of new Emergency Rules I 
through X and Emergency Rules to Amend Rules Sl0310, Sl0340, and 
510350 of this subchapter. 

(c) Any preexisting, nonconforming structure or facility 
which is used in connection with or to facilitate mining after 
the effective dates of new Emergency Rules I through X and 
Emergency Rules to Amend Rules 510310, 510340, and Sl0350 of this 
subchapter shall comply with the requirements of these regulations, 
unless--

(i) it is physically impossible to bring the structure or 
facility into compliance by the effective date; 

(ii) the operator submits to the Department by the effective 
date of these regulations a plan designed by a professional 
engineer for the reconstruction of the structure or facility; 

(iii) the Department approves the plan; 

(iv) reconstruction is commenced and completed as soon as 
possible. No plan shall be approved unless construction is to 
begin on or before May 4, 1978, and is completed by November 4, 
1978, at the latest.· 

(d) Notwithstanding paragraph (2) (c) of this section, any 
sedimentation pond, or related preexisting, nonconforming structure 
or facility which is used in connection with or to facilitate 
mining after the effective date of these regulations shall comply 
with the requirements of the regulations unless--

(i) The permittee submits to the regulatory authority and 
to the Director of the Office of Surface Mining by May 3, 1978, a 
statement in writing demonstrating that it is phy~ically impossible 
to bring the structure or facility into compliance by May 3, 
1978. The statement shall include the steps to be taken to 
reconstruct the structure or facility in conformance with applicable 
performance standards and a schedule for reconstruction including 
the estimated date of completion; 
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(ii) The regulatory authority finds in writing that it is 
physically impossible to bring the structure or facility into 
compliance by }1ay 3, 1978: 

(iii) The construction work is to be performed in accordance 
with plans designed by a professional engineer; 

(iv) The construction work is to be started and completed 
as soon as possible and in no event is to be started later than 
June 3, 1978, and completed later than November 4, 1978; and 

(v) The Director approves of any schedules which contain 
an estimated date of completion beyond October 3, 1978. 

(e) The Director shall be deemed to have approved such 
schedules referred to in paragraph (d) (V) of this section, 
unless written disapproval is received by the operator on or 
before June 3, 1978. (History: Sec. 50-1037 R.C.M. 1947; NEW 
EMERG, Eff. 3/31/78). 

RULE II DEFINITIONS 
As used throughout this subchapter the following terms have 

the specified meanings unless otherwise indicated: 

(1) "Acid drainage" means water with a pH of less than 6.0 
discharged from active or abandoned mines and from areas affected 
by coal mining operations. 

(2) "Acid-forming" materials means earth materials that 
contain sulfide mineral or other materials which, if exposed t.o 
air, water, or weathering processes, will cause acids that may 
create acid drainage. 

(3) "Alluvial valley floors" means unconsolidated stream
laid deposits holding streams where water ava~lability is suf
ficient for subirrigation or flood irrigation agricultural 
activities but does not include upland areas which are generally 
overlain by a thin veneer of colluvial deposits composed chiefly 
of debris from sheet erosion, deposits by unconcentrated runoff 
or slope wash, together with talus, other mass movement accumu
lation and windblown deposits. 

(4) "Approximate original contour" means that surface 
configuration achieved by backfilling and grading of the mined 
area so that the reclaimed area, including any terracing or 
access roads, closely resembles the general surface configuration 
of the land prior to mining and blends into and complements the 
drainage pattern of the surrounding terrain, with all highwalls 
and spoil piles eliminated; water impoundments may be permitted 
where the regulatory authority determines that they are in 
compliance with Rule V of this subchapter. 
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(5) "Aquifer" means a zone, stratum, or group of strata 
that can store and transmit water in sufficient quantities for a 
specific use. 

(6) "Combustible material" means organic material that is 
capable of burning either t.y fire or through a chemical process 
(oxidation) accompanied by the evolution of heat and a significant 
temperature rise. 

(7) "Compaction" means the reduction of pore spaces among 
the particles of soil or rock, generally done by running heavy 
equipment over the earth materials. 

(8) "Diversion" means a channel, embankment, or other 
man-made structure constructed for the purpose of diverting water 
from one area to another. 

(9) "Downslope" means the land surface between a valley 
floor and the projected outcrop of the lowest coal bed being 
mined along each highwall. 

(10) "Embankment" means an artificial deposit of material 
that is raised above the natural surface of the land and used to 
contain, divert, or store water, support roads or railways, or 
other similar purposes. 

(11) "Essential hydrologic functions" means, with respect 
to alluvial valley floors, the role of the valley floor in 
collecting, storing, and regulating the natural flow of surface 
water and groundwater, and in providing a place for irrigated and 
subirrigated farming, by reason of its position in the landscape 
and the characteristics of its underlying material. 

(12) "Flood irrigation" means irrigation through natural 
overflow or the temporary diversion of high flows in which the 
entire surface of the soil is covered by a sheet of water. 

(13) "Groundwater" means subsurface water that fills 
available openings in rock or soil materials such that they may 
be considered water-saturated. 

(14) "Highwall" means the face of exposed overburden and 
coal in an open cut of a surface or for entry to an underground 
coal mine. 

(15) "Hydrologic balance" means the relationship between 
the quality and quantity of inflow to, outflow from, and storage 
in a hydrologic unit such as a drainage basin, aquifer, soil 
zone, lake, or reservoir. It encompasses the quantity and 
quality relationships between precipitation, runoff, evaporation, 
and the change in ground and surface water storage. 
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(16) "Hydrologic regime" means the entire state of water 
movement in a given area. It is a function of the climate, and 
includes the phenomena by which water first occurs as atmospheric 
water vapor, passes into a liquid or solid form and falls as 
precipitation, moves thence along or into the ground surface, and 
returns to the atmosphere as vapor by means of evaporation and 
transpiration. 

(17) "Imminent danger to the health and safety to the 
public" means the existence of any condition, or practice, or any 
violation of a permit or other requirement of these rules in a 
surface coal mining and reclamation operation, which condition, 
practice, or violation could reasonably be expected to cause 
substantial physical harm to persons outside the permit area 
before such condition, practice, or violation can be abated. A 
reasonable expectation of death or serious injury before abate
ment exists if a rational person, subjected to the same condition 
or practice giving rise to the peril, would not expose himself or 
herself to the danger during the time necessary for abatement. 

(18) "Impoundment" means a closed basin formed naturally or 
articially built, which is dammed or excavated for the retention 
of water, sediment, or waste. 

(19) "Intermittent or perennial stream" means a stream or 
part of a stream that flows continuously during all (perennial) 
or for at least one month (intermittent) of the calendar year as 
a result of groundwater discharge or surface runoff. The term 
does not include an ephemeral stream which is one that flows for 
less than one month of a calendar year and only in direct response 
to precipitation in the immediate watershed and whose channel 
bottom is always above the local water table. 

(20) "Leachate" means a liquid that has percolated through 
soil, rock, or waste and has extracted dissolved or suspended 
materials. 

(21) "Noxious plants" means species that have been included 
on official State lists of noxious plants for the State in which 
the operation occurs. 

(22) "Operator" means any person engaged in coal mining who 
removes or intends to remove more than 250 tons of coal from the 
earth by mining within 12 consecutive calendar months in any one 
location, or any person engaged in strip mining or underground 
mining who removes or intends to remove more than 10,000 cubic 
yards of minerals or overburden during any period of ~ime: 

(23) "Outslope" means the exposed area sloping away from a 
bench or terrace being constructed as a part of a surface coal 
mining and reclamation operation. 
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(24) "Productivity" means the vegetative yield produced by 
a unit area for a unit of time. 

(25) "Recharge capacity" means the ;;bility of the soils and 
underlying materials to allow precipitation and runoff to infil
trate and reach the zone of saturation. 

(26) "Regulatory authority" means the Board of Land Commis
sioners, or the Department of State Lands, of the State of 
Montana. 

(27) "Roads" means access and haul roads constructed, used, 
reconstructed, improved, or maintained for use in surface coal 
mining and reclamation operations, including use by coal-hauling 
vehicles leading to transfer, processing, or storage areas. The 
term includes any such road used and not graded to approximate 
original contour within 45 days of construction other than 
temporary roads used for topsoil removal and coal haulage roads 
within the pit area. Roads maintained with public funds such as 
all Federal, State, county, or local roads are excluded. 

(28) "Recurrence interval" means the precipitation event 
expected to occur, on the average, once in a specified interval. 
For example, the 10-year, 24-hour precipitation event would be 
that 24-hour precipitation event expected to be exceeded on the 
average once in 10 years. Magnitude of such events are as 
defined by the National Weather Service Technical Paper No. 40, 
"Rainfall Frequency Atlas of the u.s.," May 1961, and subsequent 
amendments or equivalent regional or rainfall probability information 
developed therefrom. 

(29) "Runoff" means precipitation that flows overland 
before entering a defined stream channel and becoming streamflow. 

(30) "Safety factor" means the ratio of the available shear 
strength to the developed shear stress on a potential surface of 
sliding determined by accepted engineering practice. 

(31) "Sediment" means undissolved organic and inorganic 
material transported or deposited by water. 

(32) "Sedimentation pond" means any natural or artificial 
structure or depression used to remove sediment from water and 
store sediment or other debris. 

(33) "Significant, imminent environmental harm to land, air 
or water resources" is determined as follows: 

(a) An environmental harm is any adverse impact on land, 
air, or water resources, including but not limited to plant and 
animal life. 
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(b) An environmental harm is imminent if a condition, 
practice or violation exists which (il is causing such harm or 
(ii} may reasonably be expected to cause such harm at any time 
before the end of the reasonable abatement time. 

(c) An environmental harm is significant if that harm is 
appreciable and not immediately reparable. 

(34} "Slope" means average inclination of a surface, 
measured from the horizontal, normally expressed as a unit of 
vertical distance to a given number of units of horizontal 
distance (e.g., lv to 5h:20 percent:ll.J degrees}. 

(35} "Soil horizons" means contrasting layers of soil lying 
one below the other, parallel or nearly parallel to the land 
surface. Soil horizons·are differentiated on the basis of field 
characteristics and laboratory data. The three major soil horizons 
are--

(a} A horizon. The uppermost layer in the soil profile 
often called the surface soil. It is the part of the soil in 
which organic matter is most abundant, and where leaching of 
soluble or suspended particles is the greatest. 

(b) B horizon. The layer immediately beneath the A horizon 
and often called the subsoil. This middle layer commonly contains 
more clay, iron, or aluminum than the A or C horizons. 

(c) C horizon. The deepest layer of the soil profile. It 
consists of loose material or weathered rock that is relatively 
unaffected by biologic activity. 

(36} "Spoil" means overburden that has been removed during 
surface mining. 

(37} "Stabilize" means any method used to control movement 
of soil, spoil piles, or areas of disturbed earth and includes 
increasing bearing capacity, increasing shear strength, draining, 
compacting, or revegetating. 

(38} "Strip and underground mining", as defined in Chapter 
10 of Title 50, R.C.M. 1947, includes excavation for the purpose 
of obtaining coal including such common methods as contour, 
strip, auger, mountain removal, box cut, open pit, and area 
mining, the uses of explosives and blasting, and in situ dis
tillation or retorting, leaching or other chemical or physical 
processing, and the cleaning, concentrating, or other processing 
or preparation, and loading of coal at or near the mine site. 

(39} "Subirrigation" means irrigation of plants with water 
delivered to the roots from underneath. 
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(40) "Surface water" means water, either flowing or stand
ing, on the surface of the earth. 

(41) "Suspended solids" means organic or inorganic materials 
carried or held in suspension in water that will remain on a 0.45 
micron filter. 

(42) "Ton" means 2,000 pounds avoirdupois (.90718 metric 
ton). 

(43) "Toxic-forming materials" means earth materials or 
wastes which, if acted upon by air, water, weathering, or micro
biological processes, are likely to produce chemical or physical 
conditions in soils or water that are detrimental to biota or 
uses of water. 

(44) "Toxic-mine drainage" means water that is discharged 
from active or abandoned mines and other areas affected by coal 
mining operations and which contains a substance which through 
chemical action or physical effects is likely to kill, injure, or 
impair biota commonly present in the area that might be exposed 
to it. 

(45) "Valley fill and head-of-hollow fill" means a structure 
consisting of any materials other than waste placed so as to 
encroach upon or obstruct to any degree any natural stream 
channel other than those minor channels located on highland areas 
where overland flow in natural rills and gullies is the predominant 
form of runoff. Such fills are normally constructed in the 
uppermost portion of a V-shaped valley in order to reduce the 
upstream drainage area (head-of-hollow fills). Fills located 
farther downstream (valley fills) must tave larger diversion 
structures to minimize infiltration. Both fills are characterized 
by rock underdrains and are constructed in compacted lifts from 
the toe to the upper surface in a manner to promote stability: 

(46) "Waste" mean~ earth materials, which are combustible, 
physically unstable, or acid-forming or toxic-forming, wasted or 
otherwise separated from product coal and are slurried or other
wise transported from coal-processing facilities or preparation 
plants after physical or chemical processing, cleaning, or 
concentrating of coal. 

(~7} "Water table" means upper surface of a zone of satura
tion, where the body of groundwater is not confined by an overlying 
impermeable zone. (History: Sec. 50-1037 R.C.M. 1947; NEW EMERG, 
Eff. 3/31/78). - --
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RULE III POSTING; MAP (1) Authorizations to operate. A 
copy of all current permits, licenses, approved plans, or other 
authorizations to operate the mine shall be available for inspec
tion at or near the mine site. 

(2) Mine maps. Any person conducting surface coal mining 
and reclamation operations on and after May 3, 1978, shall 
submit two copies of an accurate map of the mine and permit area 
at a scale of 1:6000 or larger. The map shall show as of May 3, 
1978, the lands from which coal has not yet been removed and the 
lands and structures which have been used or disturbed to facilitate 
mining. One copy of the mine map shall be submitted to the 
State regulatory authority and one copy shall be submitted to 
the Regional Director, OSM, before July 3, 1978. (History: 
Sec. 50-1038 R.C.M. 1947; ~EW EMERG, Eff. 3/31/78). 

RULE IV POSnUNING USES (1) General. All disturbed areas 
shall be restored ~n a t~mely manner (a) to conditions that are 
capable of supporting the uses which they were capable of supporting 
before any mining, or (b) to higher or better uses achievable 
under criteria and procedures of subsection (4) of this section, 
except that use as cropland or hayland or pasture is not allowed 
as a postmining land use and is not allowed as part of a combined 
use as set forth in paragraph (3) (i) below. 

(2) Determining premining use of land. The premining uses 
of land to which the postmining land use is compared shall be 
those uses which the land previously supported if the land had 
not been previously mined and had been properly managed. 

(a) The postmining land use for land that has been pre
viously mined and not reclaimed shall be judged on the basis of 
the highest and best use that can be achieved and is compatible 
with surrounding areas. 

(b) The postmining land use for land that has received 
improper management shall be judged on the basis of the premining 
use of surrounding lands that have received proper management. 

(c) If the premining use of the land was changed within 
five years of the beginning of mining, the comparison of postmining 
use to premining use shall include a comparison with the historic 
use of the land as well as its use immediately preceding mining. 

(3) Land-use categories. Land use is categorized in the 
following groups. Change from one to another land-use category 
in premining to postmining constitutes an alternate land-use, 
and the permittee shall meet the requirements of subsection (4) 
of this section and all other applicable environmental protection 
performance standards of this chapter. 
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(a) Heavy industry. Manufacturing facilities, powerplants, 
airports or similar facilities. 

(b) Light industry and commercial services. Office buildings, 
stores, parking facilities, apartment houses, motels, hotels, or 
similar facilities. 

(c) Public services. Schools, hospitals, churches, libraries, 
water-treatment facilities, solid-waste disposal facilities, 
public parks and recreation facilities, major transmission lines, 
major pipelines, highways, underground and surface utilities, and 
other servicing structures and appurtenances. 

(d) Residential. Single- and multiple-family housing 
(other than apartment houses) with necessary support facilities. 

(e) Rangeland. Includes rangelands and forest lands which 
support a cover of herbaceous or scrubby vegetation suitable for 
grazing or browsing use. 

(f) Forest land. Land with at least a 25 percent tree 
canopy or land at least ten percent stocked by forest trees of 
any size, including land formerly having had such tree cover and 
that will be naturally or artificially reforested. 

(g) Impoundments of water. Land used for storing water for 
beneficial uses such as stock ponds, irrigation, fire protection, 
recreation, or water supply. 

(h) Fish and wildlife habitat and recreation lands. 
Wetlands, fish and wildlife habitat, and areas managed primarily 
for fish and wildlife or recreation. 

(i) Combined uses. Any appropriate combination of land 
uses where one land use is designated as the primary land use and 
one or more other land uses are designated as secondary land 
uses. 

(4) Criteria for approving alternative postmining use of 
land. An alternative postmining land use shall be approved by 
the regulatory authority, after consultation with the landowner 
or the land-management agency having jurisdiction over State or 
Federal lands, if the following criteria are met (except that 
use as rangeland is exempted from these requirements) . 

(a) The proposed land use is compatible with adjacent land 
use and, where applicable, with existing local, ,state or Federal 
land use policies and plans. A written statement of the views 
of the authorities with statutory responsibilities for land-
use policies and plans shall accompany the request for approval. 
The permittee shall obtain any required approval of local, State 
or Federal land management agencies, including any necessary 
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zoning or other changes necessarily required for the final land 
use. 

(b) Specific plans have been prepared which show the 
feasibility of the proposed land use as related to needs, projected 
land-use trends, and markets and that include a schedule showing 
how the proposed use will be developed and achieved within a 
reasonable time after mining and be sustained. The regulatory 
authority may require appropriate demonstrations to show that the 
planned procedures are feasible, reasonable, integrated with 
mining and reclamation, and that the plans will result in successful 
reclamation. 

(c) Provision of any necessary public facilities is assured 
as evidenced by letters of commitment from parties other than the 
permittee, as appropriate, to provide them in a manner compatible 
with the permittee's plans. 

(d) Specific and feasible plans for financing attainment 
and maintenance of the postmining land use including letters of 
commitment from parties other than the permittee as appropriate, 
if the postmining land is to be developed by such parties. 

(e) The plans are designed under the general supervision of 
a registered professional engineer, or other appropriate pro
fessional, who will ensure that the plans conform to applicable 
accepted standards for adequate land stability, drainage, and 
vegetative cover, and aesthetic design appropriate for the 
postmining use of the site. 

(f) The proposed use or uses will neither present actual or 
probable hazard to public health or safety nor will they pose any 
actual or probable threat of water flow diminution or pollution. 

(g) The use or uses will not involve unreasonable delays in 
reclamation. 

(h) When required by law, approval of measures to prevent 
or mitigate adverse effects on fish and wildlife has been obtain
ed from the regulatory authority and appropriate State ;;md 
Federal fish and wildlife management agencies. 

(i) The regulatory authority has provided by public notice 
not less than 45 days nor more than 60 days for interested 
citizens and local, State and Federal agencies to review and 
comment on the proposed land use, (History: Sec, 50-1037, 
R.C.M. 1947; IMP, Sec. 50-104S(b), R.C.M. 1947; NEW EMERG. 
Eff. 3/31/78)-.-

RULE V HYDROLOGY (1) General provisions, The permittee 
shall plan and conduct coal mining and reclamation operations to 
minimize disturbance to the prevailing hydrologic balance in 
order to prevent long-term adverse changes in the hydrologic 
balance that could result from surface coal mining and reclamation 
operations, both on-and off-site. Changes in water quality and 

4~4/24/78 ~·· Montana Administrative Register 



-532-

STATE LANDS 

quantity, in the depth to groundwater, and in the location of 
surface water drainage channels shall be minimized such that the 
postmining land use of the disturbed land is not adversely 
affected, and applicable Federal and State statutes and regulations 
are not violated. Waters within the public domain of the State 
that possess a higher quality than that established on the 
effective date of established standards shall be maintained at 
their present high quality consistent with the powers granted to 
the board. Such high quality waters shall not be lowered in 
quality unless and until it is affirmatively demonstrated to the 
board through public hearing, that such a change is justifiable 
as a result of necessary economic or social development and that 
the change will not adversely affect the present and future uses 
of such waters. In implementing this policy as it relates to 
interstate streams, the Administrator of the Environmental 
Protection Agency shall be provided with such information as 
will enable the Administrator to discharge his reponsibilities 
under the Federal Water Pollution Control Act. The permittee 
shall conduct operations so as to minimize water pollution and 
shall, where necessary, use treatment methods to control water 
pollution. The permittee shall emphasize surface coal mining and 
reclamation practices that will prevent or minimize water pollution 
and changes in flows in preference to the use of water treatment 
facilities. Practices to control and minimize pollution include, 
but are not limited to, stabilizing disturbed areas through 
grading, diverting runoff, achieving quick growing stands of 
temporary vegetation, lining drainage channels with vegetation, 
mulching, sealing acid-forming and toxic-forming materials, and 
selectively placing waste materials in backfill areas. If 
pollution can be controlled only by treatment, the permittee 
shall operate and maintain the necessary water-treatment facilities 
for as long as treatment is required. 

(2) Impoundment and treatment. Treatment facilities in 
sufficient size and number consisting of but not limited to 
collection basins, water retarding structures and siltation dams 
shall be constructed with prior approval of the Department. All 
such facilities shall be constructed at or above the points of 
discharge into receiving streams for the purpose of treating 
acid or toxic water and for the settling of sediment prior to 
discharge into the receiving stream. As part of an application 
for permit, an operator shall submit the design specifications, 
drawings, method of operation and control, and quality of discharge 
of the treatment facilities. The operator shall indicate on the 
maps submitted as part of an application for permit the proposed 
location of all treatment facilities. Proposed reclamation of 
treatment facilities shall be included in the reclamation plan. 
No water quality treatment of approved lakes or ponds shall be 
permitted without Department approval. Under no circumstances 
shall water be discharged into highly erodible soil or spoil 
banks. Additional treatment facilities may be required by the 
Department after commencement of the operation if conditions 
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arise that could not be anticipated at the time of the permit 
application. 

(3) Drainage. (a) All surface drainage from the disturbed 
area, including disturbed areas that have been graded, seeded, or 
planted shall be passed through a sedimentation pond, a series of 
sedimentation ponds or treatment facilities before leaving the 
permit area. Sedimentation ponds shall be retained until drainage 
from the disturbed area has met the water quality requirements of 
this section and the revegetation requirements of section Sl0350 
of this subchapter have been met. The regulatory authority may 
grant exemptions from this requirement only when the disturbed 
drainage area within the total disturbed area is small and if the 
permittee shows that sedimentation ponds are not necessary to 
meet the effluent limitations of this paragraph and to maintain 
water quality in downstream receiving waters. For purpose of 
this section only, disturbed area shall not include those areas 
in which only diversion ditches, sedimentation ponds, or roads 
are installed in accordance with this section and the upstream 
area is not otherwise disturbed by the permittee. Sedimentation 
ponds required by this paragraph shall be constructed in accord
ance with subsection (6) in appropriate locations prior to any 
m1n1ng in the affected drainage area in order to control sedi
mentation or otherwise treat water in accordance with this paragraph. 

(b) Discharges from areas disturbed by surface coal mining 
and reclamation operations must meet all applicable Federal and 
State laws and regulations and, at a minimum, the following 
numerical effluent limitations: 

EFFLUENT LIMITATIONS, IN MILLIGRAMS PER LITER, 
mg/1, EXCEPT FOR pH 

Effluent 
characteristics 

Iron, total--------
Manganese, total---
Total suspended 
solidsl 

pH2 

Maximum 
allowable! 

7.0 
4.0 

45.0 

Average of 
daily values 

for 30 
consecutive 
discharge 

da sl 
3.5 
2.0 

30.0 

Within the---------------
range 6.0 to 
9.0. 

1Based on representat1ve sampling. 
2where the application of neutralization and sedimentation 

treatment technology results in inability to comply with the 
manganese limitations set forth, the regulatory authority may 
allow the pH level in the discharge to exceed to a small extent 
the upper limit of 9.0 in order that the manganese limitations 
will be achieved. 
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The discharge must register positive net alkalinity (total 
alkalinity must exceed the total acidity) and the turbidity shall 
not exceed 100 J.C.U. The Department may modify above require
ments if special problems occur. 

The maximum total allowable increase to naturally occurring 
stream turbidity is ten Jackson Candle Units except that four 
hours following a major precipitation event, the discharge shall 
not contain suspended sediments in excess of 500 Jackson Candle 
Units above normal and not over 100 Jackson Candle Units above 
normal 24 hours thereafter. All analyses are to be defined and 
performed according to the Standard Methods for the Examination 
of Water and Wastewater, unless otherwise specified in writing by 
the Department. 

(c) Any overflow or other discharge of surface water from 
the disturbed area within the permit area demonstrated by the 
permittee to result from a precipitation event larger than a 10-
year, 24-hour frequency event will not be subject to the effluent 
limitations of paragraph (3) (b). 

(d) The permittee shall install, operate, and maintain 
adequate facilities to treat any water discharged from the 
disturbed area that violates applicable Federal or State laws or 
regulations or the limitations of paragraph (3) (b). If the pH of 
waters to be discharged from the disturbed area is normally less 
than 6.0, an automatic lime feeder or other neutralization 
process approved by the regulatory authority shall be installed, 
operated, and maintained. If the regulatory authority finds--

(i) that small and infrequent treatment requirements to 
meet applicable standards do not necessitate use of an automatic 
neutralization process; and 

(ii) that the mine normally produces less than 500 tons of 
coal per day, then the regulatory authority may approve the use 
of a manual system if the permittee ensures consistent and timely 
treatment. 

(e) No surface mine drainage shall be discharged through or 
permitted to infiltrate into existing deep mine workings. Location 
of all known existing deep mines within the permit area and plans 
for remedial measures shall be included in the application for a 
permit. 

(4) Monitoring. (a) Surface water monitoring. The permittee 
shall submit for approval by the regulatory authority a surface 
water monitoring program which: 

(i) provides adequate monitoring of all discharge from the 
disturbed area. 
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(ii) provides adequate data to describe the likely 
daily and seasonal variation in discharges from the disturbed 
area in terms of water flow, pH, total iron, total manganese, and 
total suspended solids and, if requested by the regulatory authority, 
any other parameter characteristic of the discharge. 

(iii) provides monitoring at appropriate frequencies to 
measure normal and abnormal variations in concentrations. 

(iv) provides an analytical quality control system in
cluding standard methods of analysis such as those specified in 
40 CFR 136. 

(v) provides a regular report of all measurements to the 
regulatory authority wi"thin 60 days of sample collection, unless 
violations of permit conditions occur, in which case the reg
ulatory authority shall be notified immediately after receipt of 
analytical results by the permittee. 

(b) Reporting. Monthly monitoring reports, where appli
cable, shall be submitted to the Department including the number 
of operating days, the gallons of drainage treated, a log of the 
tests made in accordance with these rules, and a description of 
any operating problems and the corrective action taken. 

(i) If the discharge is subject to regulation by a Federal 
or State permit issued in compliance with the Federal Water 
Pollution Control Act Amendment of 1972 (33 U.S.C. §§ 1251-1373), 
a copy of the completed reporting form supplied to ,,1eet the 
permit requirements may be submitted to the regulatory Quthority 
to satisfy the reporting requirements if the data meet the 
sampling frequency and other requirements of this paragraph. 

(ii) After disturbed areas have been regraded and stabilized 
in accordance with this part, the permittee shall monitor surface 
water flow and quality. Data from this monitoring shall be used 
to demonstrate that the quality and quantity of runoff without 
treatment will be consistent with the requirement of this section 
to minimize disturbance to the prevailing hydrologic balance and 
with the requirements of this part to attain the approved post
mining land use. These data shall provide a basis for approval 
by the regulatory authority for removal of water quality or flow 
control systems and for determining when the requirements of this 
section are met. The regulatory authority shall determine the 
nature of data, frequency of collection, and reporting require
ments. 

(iii) Equipment, structures, and other measures necessary 
to accurately measure and sample the quality and quantity of 
surface water discharges from the disturbed area of the permit 
area shall be properly installed, maintained, and operated and 
shall be removed when no longer required. 
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(5) Diversions. (a) Away from disturbed areas. All 
surface water which might damage regraded slopes, or drain into 
the stripping pit shall be intercepted on the uphill side of the 
highwall or other mine perimeters by diversion ditches and 
conveyed by stable channels or other means to natural or prepared 
watercourses outside the operation, unless it is determined by 
the Department that such ditches and channels are unnecessary or 
would create a more serious pollution problem. Such conveyances 
shall be of sufficient size and grade to prevent overflow into 
the mine area. If the ditches are likely to carry surface water 
only intermittently, they will be retopsoiled and revegetated 
with grasses, forbs and/or legumes. All constructed diversion 
ditches shall be included in the permit acreage and shown on the 
map. The following requirements shall be met: 

(i) Temporary diversion structures are those osed during 
mining and reclamation. When no longer needed, these structures 
shall be removed and the area reclaimed. Temporary diversion 
structures shall be constructed to safely pass the peak runoff 
from a precipitation event with a one-year recurrence interval or 
a larger event as specified by the regulatory authority. 

(ii) Permanent diversion structures are those remaining 
after mining and reclamation and approved for retention by the 
regulatory authority and other appropriate State and Federal 
agencies. To protect fills and property and to avoid danger to 
public health and safety, permanent diversion structures shall be 
constructed to safely pass the peak runoff from a precipitation 
event with a 100-year recurrence interval or a larger event as 
specified by the regulatory authority. Permanent diversion 
structures shall be constructed with gently sloping banks that 
are stabilized by vegetation. Asphalt, concrete, or other 
similar linings shall not be used unless specifically required to 
prevent seepage or to provide stability and are approved by the 
regulatory authority. 

(iii) Diversions shall be designed, constructed, and 
maintained in a manner to prevent additional contributions of 
suspended solids to streamflow or to runoff outside t.he permit 
area to the extent possible, using the best technology currently 
available. In no event shall such contributions be in excess of 
requirements set by applicable State or Federal law. Appropriate 
sediment control measures for these diversions shall include, but 
not be limited to, maintenances of appropriate gradients, channel 
lining, revegetation, roughness structures, and detention basins. 

(b) Stream channel diversions. 

(i) Flow from perennial and intermittent streams within the 
permit area may be diverted only when the diversions are approved 
by the regulatory authority and they are in compliance with 
local, State, and Federal statutes and regulations. When streamflow 
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is allowed to be diverted, the new stream channel shall be 
designed and constructed to meet the following requirements: 

(A) The average stream gradient shall be maintained and 
the channel designed, constructed, and maintained to remain 
stable and to prevent additional contributions of suspended 
solids to streamflow, or to runoff outside the permit area to 
the extent possible, using the best technology currently available. 
In no event shall such contributions be in excess of requirements 
set by applicable State or Federal law. Erosion control structures 
such as channel lining structures, retention basins, and artificial 
channel roughness structures shall be used only when approved by 
the regulatory agency for temporary diversions where necessary 
or for permanent diversions where they are stable. 

(B) Channel, bank, and flood-plain configurations shall be 
adequate to safely pass the peak runoff of a precipitation event 
with a ten-year recurrence interval for temporary diversions and 
a 100-year recurrence interval for permanent diversions, or 
larger events as specified by the regulatory authority. 

(C) Fish and wildlife habitat and water and vegetation of 
significant value for wildlife shall be protected in consultation 
with appropriate State and Federal fish and wildlife management 
agencies. 

(ii) All temporary diversion structures shall be removed 
and the affected land regraded and revegetated consistent with 
the requirements of section Sl0310 of the subchapter. At the 
time such diversions are removed, the permittee shall ensure 
that downstream water treatment facilities previously protected 
by the diversion are modified or removed to prevent overtopping 
or failure of the facilities. 

(iii) Buffer zone. No land within 100 feet of an inter
mittent or perennial stream shall be disturbed by surface coal 
mining and reclamation operations unless the regulatory authority 
specifically authorizes surface coal mining and reclamation 
operations through such a stream. The area not to be disturbed 
shall be designated a buffer zone and marked as specified in 
Rule IX of this subchapter. 

(6) Sediment control measures. Appropriate sediment 
control measures shall be designed, constructed, and maintained 
to prevent additional contributions of sediment to streamflow or 
to runoff outside the permit area to the extent possible, using 
the best technology currently available. 

(a) Sediment control measures include practices carried 
out within and adjacent to the disturbed area. The scale of 
downstream practices shall reflect the degree to which successful 
techniques are applied at the sources of the sediment. Sediment 
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control measures consist of the utilization of proper mining, 
reclamation methods, and sediment control practices {singly or in 
combination), including but not limited to: 

{i) Disturbing the smallest practicable area at any one 
time during the mining operation through progressive backfilling, 
grading and timely revegetation; 

{ii) Shaping the backfill material to promote a reduction 
of the rate and volume of runoff consistent with the requirements 
of section Sl0310 and Rule VI of this subchapter; 

{iii) Retention of sediment within the pit and disturbed 
area; 

{iv) Diversion of overland and channelized flow from 
undisturbed areas around or in protected crossings through the 
disturbed area; 

{v) Utilization of straw dikes, riprap, check dams, mulches, 
vegetative sediment filters, dugout ponds, and other measures 
that reduce overland flow velocity, reduce runoff volume or 
entrap sediment; 

{vi) Sedimentation ponds. 

{b) Sedimentation ponds may be used individually or in 
series, should be located as near as possible to the disturbed 
area and where possible out of major stream courses, and shall 
{either individually or in series) meet the following criteria: 

(i) Sedimentation ponds must provide 24-hour theoretical 
detention time for the inflow or runoff entering the ponds from a 
ten-year, 24-hour precipitation event. Runoff diverted, in 
accordance with subsection {5) of this section, away from the 
disturbed drainage areas need not be considered in sedimentation 
pond design. The characteristics of the mine site, reclamation 
procedures, and on-site sediment control practices shall be 
considered in determining the runoff volume. 

{ii) Upon approval of the regulatory authority, theoretical 
detention time may be reduced to not less than ten hours, as 
demonstrated by the permittee, equal to the improvement in sed
imentation removal efficiency as a result of pond design including 
but not limited to pond configuration, inflow-outflow facilities 
and their relative location, baffles to decrease inflow velocity 
and short circuiting, a surface area sufficient to achieve the 
sediment trap efficiency necessary to meet effluent limitations 
in paragraph {3) (b), and sediment control measures provided in 
paragraph {6) {a). 
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(iii) The regulatory authority may approve a detention time 
less than the time required by subparagraph (6) (b) (i) or (ii) of 
this section, when the permittee has demonstrated that the size 
distribution or the specific gravity of the suspended matter or 
the utilization of chemical treatment or flocculation are such 
that the effluent limitations can be met. The detention time 
shall be stipulated. 

(c) An additional sediment storage volume must be provided 
equal to 0.2 acre-feet for each acre of disturbed area within the 
upstream drainage area. Upon approval of the regulatory authority, 
the sediment storage volume may be reduced in an amount, as 
demonstrated by the permittee, equal to the sediment removed by 
other appropriate sediment control measures such as those identifi
ed in paragraph (6) (a) of this section, or by lesser sediment 
yields as evidenced by empirical data for runoff characteristics. 

(d) Ponds may be of the permanent pool or self-dewatering 
type. Dewatering-type ponds shall use siphon c.r other dewatering 
methods approved by the regulatory authority to prevent discharges 
of pollutants within the design flow. 

(e) Spillway systems shall be properly located to maximize 
the distances from the point of inflow into the pond to maximize 
detention times. Spillway systems shall be provided to safely 
discharge the peak runoff from a precipitation event with a 25-
year recurrence interval or larger event as specified by the 
regulatory authority. 

(f) Sediment shall be removed from sedimentation ponds so 
as to assure maximum sediment removal efficiency and attainment 
and maintenance of effluent limitations. Sediment removal shall 
be done in a manner that minimizes adverse effects on surface 
waters due to its chemical and physical characteristics, on 
infiltration, on vegetation, and on surface and groundwater 
quality. Sediment that has been removed from sedimentation ponds 
and that meets the requirements for topsoil may be redistributed 
over graded areas in accordance with section Sl0340. 

(g) If a sedimentation pond has an embankment that is more 
than 20 feet in height, as measured from the upstream toe of the 
embankment to the crest of the emergency spillway, or has a 
storage volume of 20 acre-feet or more, the following additional 
requirements shall be met: 

(i) An appropriate combination of principal and emergency 
spillways shall be provided to safely discharge the runoff resulting 
from a 100-year, six-hour precipitation event or larger event as 
specified by the regulatory authority. 
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(ii) Ponds shall be designed and constructed with an 
acceptable static safety factor of at least 1.5 of maximum 
design flood elevation of the pool to ensure embankment slope 
stability. 

(iii) The minimum top width of the embankment shall not be 
less than the quotient of H+35/5, where H is the height of the 
embankment as measured from the upstream toe of the top of the 
embankment. 

(iv) Ponds shall have appropriate barriers to control 
seepage along conduits that extend through the embankment. 

(h) All ponds shall be designed and inspected under the 
supervision of and certified after construction by a registered 
professional engineer. 

(i) All ponds shall be examined for structural weakness, 
erosion, and other hazardous conditions. 

(j) All ponds shall be removed and the affected land 
regraded and revegetated consistent with the requirements of 
section Sl0310 and Sl0350 of this subchapter, unless the regulatory 
authority approves retention of the ponds pursuant to subsection 
(12) of this section. 

(7) Discharge structures. Discharges from sedimentation 
ponds and diversions shall be controlled, where necessary, using 
energy dissipaters, surge ponds, and other devices to reduce 
erosion and prevent deepening or enlargement of stream channels 
and to minimize disturbances to the hydrologic balance. 

(8) Acid and toxic materials. Drainage from acid-forming 
and toxic-forming mine waste materials and soils into ground and 
surface water shall be avoided by--

(a) identifying, burying, and treating, where necessary, 
spoil or other materials that, in the judgment of the regulatory 
authority, will be toxic to vegetation or that will adversely 
affect water quality if not treated or buried. Such material 
shall be disposed of in accordance with the provision of sub
paragraph Sl0310 (1) (g) of this subchapter; 

(b) preventing or removing water from contact with toxic
producing deposits; 

(c) burying or otherwise treating all toxic or harmful 
materials within 30 days, if such materials are subject to wind 
and water erosion, or within a lesser period designated by the 
regulatory authority. If storage of such materials is approved, 
the materials shall be placed on impermeable material and protect
ed from erosion and contact with surface water. Coal waste ponds 
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and other coal waste materials shall be maintained according to 
paragraph (d) below; 

(d) burying or otherwise treating waste materials from coal 
preparation plants no later than 90 days after the cessation of 
the filling of the disposal area. Burial or treatment shall be 
in accordance with paragraph 510310 (1) (g) of this subchapter; 

(e) casing, sealing or otherwise managing boreholes, 
shafts, wells, and auger holes or other more or less horizontal 
holes to prevent pollution of surface or groundwater and to 
prevent mixing of groundwaters of significantly different quality. 
All boreholes that are within the permit area but are outside the 
surface coal mining area or which extend beneath the coal to be 
mined and into water bearing strata shall be plugged permanently 
in a manner approved by the regulatory authority, unless the 
boreholes have been approved for use in monitoring. 

(f) taking such other actions as required by the regulatory 
authority. 

(9) Groundwater. 

(a) Recharge capacity of reclaimed lands. The disturbed 
area shall be reclaimed to restore approximate premining recharge 
capacity through restoration of the capability of the reclaimed 
areas as a whole to transmit water to the groundwater system. 
The recharge capacity should be restored to support the approved 
postmining land use and to minimize disturbances to the prevailing 
hydrologic balance at the mined area and in associated offsite 
areas. The permittee shall be responsible for monitoring accord
ing to paragraph (9) (c) of this section to ensure operations 
conform to this requirement. 

(b) Groundwater systems. Backfilled materials shall be 
placed to minimize adverse effects on groundwater flow and 
quality, to minimize offsite effects, and to support the approved 
postmining land use. The permittee shall be responsible for 
performing monitoring according to paragraph (9) (c) of this 
section to ensure operations conform to this requirement. 

(c) Monitoring. Groundwater levels, infiltration rates, 
subsurface flow and storage characteristics, and the quality of 
groundwater shall be monitored in a manner approved by the 
regulatory authority to determine the effects of surface coal 
mining and reclamation operations on the recharge c~acity of 
reclaimed lands and on the quantity and quality of water in 
groundwater systems at the mine area and in associated offsite 
areas. When operations are conducted in such a manner that may 
affect the groundwater system, groundwater levels and groundwater 
quality shall be periodically monitored using wells that can 
adequately reflect changes in groundwater quantity and quality 
resulting from such operations. Sufficient water wells must be 
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used by the permittee. The regulatory authority may require 
drilling and development of additional wells if needed to adequately 
monitor the groundwater system. As specified and approved by 
the regulatory authority, additional hydrologic tests, such as 
infiltration tests and aquifer tests, must be undertaken by the 
permittee to demonstrate compliance with paragraphs (a) and (b) 
of this subsection. 

(10) water rights and replacement. The permittee shall 
replace the water supply of an owner of interest in real property 
who obtains all or part of his supply of water for domestic, 
agricultural, industrial, or other legitimate use from an under
ground or surface source where such supply has been affected by 
contamination, diminution, or interruption proximately resulting 
from surface coal mine operation by the permittee. 

(11) Alluvial valley floors west of the lOOth meridian 
west longitude. 

(a) Surface coal mining operations conducted in or adjacent 
to alluvial valley floors shall be planned and conducted so as 
to preserve the essential hydrologic functions of these alluvial 
valley floors throughout the mining and reclamation process. 
These functions shall be preserved by maintaining or reestablishing 
those hydrologic and biologic characteristics of the alluvial 
valley floor that are necessary to support the functions. The 
permittee shall provide information to the regulatory authority 
as required in paragraph (11) (c) of this section to allow identi
fication of essential hydrologic functions and demonstrate that 
the functions will be preserved. The characteristics of an 
alluvial valley floor to be considered include, but are not 
limited to--

(i) the longitudinal profile (gradient), cross-sectional 
shape, and other channel characteristics of streams that have 
formed within the alluvial valley floor and that provide for 
maintenance of the prevailing conditions of surface flow; 

(ii) aquifers (including capillary zones and perched water 
zones) and confining beds within the mined area which provide 
for storage, transmission, and regulation of natural groundwater 
and surface water that supply the alluvial valley floors; 

(iii) quantity and quality of surface and groundwater that 
supply alluvial valley floors; 

(iv) depth to and seasonal fluctuations of groundwater 
beneath alluvial valley floors; 

(v) configuration and stability of the land surface in the 
flood plain and adjacent low terraces in alluvial valley floors 
as they allow or facilitate irrigation with flood waters or 
subirrigation and maintain erosional equilibrium; and 
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(vi} moisture-holding capacity of soils (or plant growth 
medium} within the alluvial valley floors, and physical and 
chemical characteristics of the subsoil which provide for sustain
ed vegetation growth or cover through dry months. 

(b) Surface coal mining operations located west of the 
lOOth meridian west longitude shall not interrupt, discontinue, 
or preclude farming on alluvial valley floors, unless the premining 
land use has been undeveloped rangeland ~thich is not significant 
to farming on the alluvial valley floors, or unless the area of 
affected alluvial valley floor is small and provides negligible 
support for the production from one or more farms. This sub
paragraph (b) does not apply to those surface coal mining operations 
that--

(i} were in production in the year preceding August 3, 
1977, were located in or adjacent to an alluvial valley floor, 
and produced coal in commercial quantities during the year 
preceding August 3, 1977; or 

(ii} had specific permit appr~val by the State regulatory 
authority before August 3, 1977, to conduct surface coal mining 
operations for an area within an alluvial valley floor. 

(c) (i} Before surface mining and reclamation operations 
authorized under paragraph (11} (b) of this section may be issued 
a new, revised or amended permit, the permittee shall submit, for 
regulatory authority approval, detailed surveys and baseline data 
to establish standards against which the requirements of paragraph 
(ll} (a} of this section may be measured and from which the degree 
of material damage to the quantity and quality of surface and 
groundwater that supply the alluvial valley floors may be assessed. 
The surveys and data shall include--

(A} a map, at a scale determined by the regulatory authority, 
showing the location and configuration of the alluvial valley 
floor; 

(B) baseline data covering a full water year for each of 
the hydrologic functions identified in paragraph (11} (a} of this 
section; 

(C) plans showing how the operation will avoid, during 
mining and reclamation, interruption, discontinuance, or pre
clusion of farming on the alluvial valley floors and will not 
materially damage the quantity or quality of water in surface and 
groundwater system that supply such valley floors; 

(D) historic land use data for the proposed permit area and 
for farms to be affected; and 

(E) such other data as the regulatory authority may require. 
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(ii) Surface mining operations which qualify for the 
exceptions in paragraph (11) (b) of this section are not required 
to submit the plans prescribed in (i) (C) of this paragraph. 

(12) Permanent impoundments. Permanent water impoundments 
shall not be allowed unless approved by the Department. If the 
Department determines at any time that a permanent impoundment 
area will not fill to expected levels, meet acceptable water 
quality standards or any other relevant criteria, the impoundment 
area shall be regraded and surface drainage facilitated. Any 
permanent water impoundment authorized by the Department must be 
demonstrated to be in compliance with Rule IV and 510310 of this 
subchapter in addition to the following requirements: 

(a) The size.of the impoundment is adequate for its intended 
purposes. 

(b) The impoundment dam construction is designed to achieve 
necessary stability with an adequate margin of safety compatible 
with that of structures constructed under Pub. L. 83-566 (16 
u.s.c. 1006). 

(c) The quality of the impounded water will be suitable on 
a permanent basis for its intended use, and discharges from the 
impoundment will not degrade the quality of receiving waters 
below the water quality standards established pursuant to applicable 
Federal and State law. 

(d) The level of water will be reasonably stable. 

(e) Final grading will comply with the provisions of 
section Sl0310 of this subchapter and will provide adequate 
safety and access for proposed water users. 

(f) Water impoundments will not result in the diminution of 
the quality or quantity of water used by adjacent or surrounding 
landowners for agricultural, industrial, recreational, or domestic 
uses. 

(13) Hydrologic impact of roads. 

(a) General. Access and haul roads and associated bridges, 
culverts, ditches, and road rights-of-way shall be constructed, 
maintained, and reclaimed to prevent additional contributions of 
suspended solids to streamflow, or to runoff outside the permit 
area to the extent possible, using the best technology currently 
available. In no event shall the contributions be in excess of 
requirements set by applicable State or Federal law. All access 
and haul roads shall be removed and the land affected regraded 
and revegetated consistent with the requirements of sections 
Sl0310 and 510350 of this subchapter, unless retention of a road 
is approved as part of a postmining land use under Rule IV of 
this subchapter as being necessary to support the postmining land 
use or necessary to adequately control erosion and the necessary 
maintenance is assured. 

Montana Administrative Register ~, .. 4-4/24/78 



-545-

STATE LANDS 

{b) Construction. 

{i) All roads, insofar as possible, shall be located on 
ridges or on the available flatter and more stable slopes to 
m1n1m1ze erosion. Stream fords are prohibited unless they are 
specifically approved by the regulatory authority as temporary 
routes across dry streams that will not adversely affect sedimen
tation and that will not be used for coal haulage. Other stream 
crossings shall be made using bridges, culverts or other structures 
designed and constructed to meet the requirements of this paragraph. 
Roads shall not be located in active stream channels nor shall 
they be constructed or maintained in a manner that increases 
erosion or causes significant sedimentation or flooding. However, 
nothing in this paragraph will be construed to prohibit relocation 
of stream channels in accordance with subparagraph {5) {b) of this 
section. 

{ii) In order to minimize erosion and subsequent disturbances 
of the hydrologic balance, roads shall be constructed in compliance 
with the following grade restrictions or other grades determined 
by the regulatory authority to be necessary to control erosion: 

(A) The overall sustained grade shall not exceed eight 
percent. 

(B) The maximum grade greater than ten percent shall not 
exceed 12 percent for more than 300 feet. 

(C) There shall not be more than 300 feet of grade exceeding 
eight percent within each 1,000 feet. 

(iii) All access and haul roads shall be adequately drained 
using structures such as, but not limited to, ditches, water 
barriers, crossdrains, and ditch-relief drains. For access and 
haul roads that are to be maintained for more than one year, 
water-control structures shall be designed with a discharge 
capacity capable of passing the peak runoff from a ten-year, 
24-hour precipitation event. Drainage pipes and culverts shall 
be constructed to avoid plugging or collapse and erosion at 
inlets and outlets. Drainage ditches shall be provided at the 
toe of all cut slopes formed by construction of roads. Trash 
racks and debris basins shall be installed in the drainage 
ditches wherever debris from the drainage area could impair the 
functions of drainage and sediment control structures. Ditch 
relief and cross-drains shall be spaced according to grade. 
Effluent limitations of paragraph {3) {b) of this section shall 
not apply to drainage from access and haul roads located outside 
the disturbed area as defined in this section unless otherwise 
specified by the regulatory authority. 

{iv) 
material. 
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Vegetation may be cleared only for the essential width necessary 
for road and associated ditch construction and to serve traffic 
needs. 

(c) Maintenance. (i} Access and haul roads shall be 
routinely maintained by means such as, but not limited to, wetting, 
scraping or surfacing. 

(ii} Ditches, culverts, drains, trash racks, debris basins 
and other structures serving to drain access and haul roads shall 
not be restricted or blocked in any manner that impedes drainage 
or adversely affects the intended purpose of the structure. 

(14} Hydrologic impacts of other transport facilities. 
Railroad loops, spurs, sidings and other transport facilities 
shall be constructed, maintained and reclaimed to control dim
inution or degradation of water quality and quantity and to 
prevent additional contributions of suspended solids to stream
flow, or to runoff outside the permit area to the extent possible, 
using the best technology currently available. In no event shall 
contributions be in excess of requirements set by applicable 
State or Federal law. 

(15} Discharge of waters into underground mines. Surface 
and groundwaters shall not be discharged or diverted into underground 
mine workings. (History: Sec. 50-1037, R.C.M. 1947: IMP, Sec. 
50-1043 R.C.M. 1947: NEW EMERG. Eff. 3/31/78}. ---

RULE VI DISPOSAL OF SPOIL 

Disposal of spoil in other than valley or head-of-hollow 
fills. Spoil not required to achieve the approximate original 
contour shall be transported to and placed in a controlled 
(engineered} manner in disposal areas other than the mine work
ings or excavations only if all the following conditions, in 
addition to the other requirements of this part, are met: 

(1} The disposal areas shall be within the permit area, and 
they must be approved by the regulatory authority as suitable for 
construction of fills in accordance with the requirements of this 
paragraph. 

(2} The disposal areas shall be located on the most moderate 
sloping and naturally stable areas available as approved by the 
regulatory authority. Where possible, fill materials suitable 
for disposal shall be placed upon or above a natural terrace, 
bench, or berm if such placement provides additional stability 
and prevents mass movement. 

(3} The fill shall be designed using recognized profes
sional standards, certified by a registered professional engineer, 
and approved by the regulatory authority. 
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(4) The disposal area does not contain springs, natural 
water courses, or wet weather seeps unless lateral drains are 
constructed from the wet areas to the underdrains in such a 
manner that infiltration of the water into the spoil pile will be 
prevented. 

(5) All organic material shall be removed from the disposal 
area, and the topsoil must be removed and segregated before the 
material is placed in the disposal area. However, if approved by 
the regulatory authority, organic material may be used as mulch 
or may be included in the topsoil. 

(6) The spoil shall be transported and placed in a controll
ed manner, concurrently compacted as necessary to ensure mass 
stability and prevent mass movement, covered, and graded to allow 
surface and subsurface drainage to be compatible with the natural 
surroundings, and to ensure long-term stability. The final 
configuration of the fill must be suitable for postmining land 
uses. Terraces shall not be constructed unless approved by the 
regulatory authority. 

(7) The fill shall be inspected for stability by a reg
istered engineer or other qualified professional specialist 
during critical construction periods to assure removal of all 
organic material and topsoil, placement of underdrainage systems, 
and proper construction of terraces according to the approved 
plan. The registered engineer or other qualified professional 
specialist shall provide a certified report after each inspection 
that the fill has been constructed as specified in the design 
approved by the regulatory authority. (History: Sec. 50-
1037 R.C.M. 1947; IMP. Sec. 50-1042, 50-1043, and 50-1044, 
R.C.M. 1947; NEW ~MERG Eff. 3/31/78). 

RULE VII BLASTING (1) General. (a) The permittee shall 
comply with all appl~cable local, State, and Federal laws and 
regulations and the requirements of this section in the storage, 
handling, preparation, and use of explosives. 

(b) Blasting operations that use more than the equivalent 
of five pounds of TNT shall be conducted according to a time 
schedule approved by the regulatory authority. 

(c) All blasting operations shall be conducted by experienced, 
trained, and competent persons who understand the hazards involved. 
Persons working with explosive materials shall--

(i) have demonstrated a knowledge of, and a willingness to 
comply with, safety and security requirements; 

(ii) be capable of using mature judgment in all situations; 

(iii) be in good physical condition and not addicted to 
intoxicants, narcotics, or other similar types of drugs; 
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(iv) possess current knowledge of the local, State and 
Federal laws and regulations applicable to his work; and 

(v) have obtained a certificate of completion of training 
and qualification as required by State law or the regulatory 
authority. 

( 2) Preblasting survey. (a) On the request to the regula tory 
authority of a resident or owner of a man-made dwelling or 
structure that is located within one-half mile of any part of the 
permit area, the permittee shall conduct a preblasting survey of 
the dwelling or structure and submit a report of the survey to 
the regulatory authority. 

(b) Personnel approved by the regulatory authority shall 
conduct the survey to determine the condition of the dwelling or 
structure and to document any preblasting damage and other physical 
factors that could reasonably be affected by the blasting. 
Assessments of structures such as pipes, cables, transmission 
lines, and wells and other water systems shall be limited to 
surface condition and other readily available data. Special 
attention shall be given to the preblasting condition of wells 
and other water systems used for human, animal, or agricultural 
purposes and to the quantity and quality of the water. 

(c) A written report of the survey shall be prepared and 
signed by the person or persons who conducted the survey and 
prepared the written report. The report shall include recom
mendations of any special conditions or proposed adjustments to 
the blasting procedures outlined in subsection (5) which should 
be incorporated into the blasting plan to prevent damage. Copies 
of the report shall be provided to the person requesting the 
survey and to the regulatory authority. 

(3) Public notice of blasting schedule. At least ten days, 
but not more than 20 days before beginning a blasting program in 
which explosives that use more than the equivalent of five pounds 
of TNT are detonated, the permittee shall publish a blasting 
schedule in a newspaper of general circulation in the locality of 
the proposed site. Copies of the schedule shall be distributed 
by mail to local governments and public utilities and to each 
residence within one mile of the blasting sites described in the 
schedule. The permittee shall republish and redistribute the 
schedule by mail at least every three months. Blasting schedules 
shall not be so general as to cover all working hours but shall 
identify as accurately as possible the location of the blasting 
sites ~nd the time periods when blasting will occur. The blast
ing schedule shall contain at a minimum--

(a) identification of the specific areas in which blasting 
will take place. The specific blasting areas described shall not 
be larger than 300 acres with a generally contiguous border; 

(b) dates and times when explosives are to be detonated 
expressed in not more than four-hour increments; 
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(c) methods to be used to control access to the blasting 
area: 

(d) types of audible warnings and all clear signals to be 
used before and after blasting; and 

(e) a description of possible emergency situations (defined 
in subparagraph (5) (a) (ii) of this section), which have been 
approved by the regulatory authority, when it may be necessary 
to blast at times other than those described in the schedule. 

(4) Public notice of changes to blasting schedules. 
Before blasting in areas not covered by previous schedule or 
whenever the proposed frequency of individual detonations are 
materially changed, the permittee shall prepare a revised blast
ing schedule in accordance with the procedures in subsection (3) 
of this section. If the change involves only a temporary adjust
ment of the frequency of blasts, the permittee may use alternate 
methods to notify the governmental bodies and individuals to 
whom the original schedule was sent. 

(5) Blasting procedures. (a) General. (i) All blasting 
shall be conducted only during the daytime hours, defined as 
sunrise until sunset. Based on public requests or other consider
ations, including the proximity to residential areas, the regulatory 
authority may specify more restrictive time periods. 

(ii) Blasting may not be conducted at times different from 
those announced in the blasting schedule except in emergency 
situations where rain, lightning, other atmospheric conditions, 
or operator or public safety requires unscheduled detonation. 

(iii) Warning and all-clear signals of different character 
that are audible within a range of one-half mile from the point 
of the blast shall be given. All persons within the permit area 
shall be notified of the meaning of the signals through appropriate 
instructions and signs posted as required by Rule IX of this 
subchapter. 

(iv) Access to the blasting area shall be regulated to 
protect the public and livestock from the effects of blasting. 
Access to the blasting area shall be controlled to prevent 
unauthorized entry at least 10 minutes before each blast and 
until the permittee's authorized representative has determined 
that no unusual circumstances such as imminent slides or undetonated 
charges exist and access to and travel in or through the area 
can safely resume. 

(v) Areas in which charged holes are awaiting firing shall 
be guarded, barricaded and posted, or flagged against unauthorized 
entry. 
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(vil Airblast shall be controlled such that it does not 
exceed 128 decibel linear-peak at any man-made dwelling or 
structure located within one-half mile of the permit area. 

(vii) Except where lesser distances are approved by the 
regulatory authority (based upon a preblasting survey or other 
appropriate investigations) , blasting shall not be conducted 
within--

(A) 1,000 feet of any building used as a dwelling, school, 
church, hospital, or nursing facility; 

(B) 500 feet of facilities including, but not limited to, 
disposal wells, petroleum or gas-storage facilities, municipal 
water-storage facilities, fluid-transmission pipelines, gas or 
oil-collection lines, or water and sewage lines; and 

(C) 500 feet of an underground mine not totally abandoned 
except with the concurrence of the Mining Enforcement and Safety 
Administration. 

(viii) All holes primed shall be blasted within 72 hours. 

{b) Blasting standards. (i) Blasting shall be conducted 
to prevent injury to persons, damage to public or private property 
outside the permit area, adverse impacts on any underground mine, 
and change in the course, channel, or availability of ground or 
surface waters outside the permit area. 

(ii) In all blasting operations, except as otherwise 
stated, the maximum peak particle velocity of the ground motion 
in any direction shall not exceed one inch per second at the 
immediate location of any dwelling, public building, school, 
church, or commercial or institutional building. The regulatory 
authority may reduce the maximum peak particle velocity allowed 
if it determines that a lower standard is required because of 
density of population or land use, age or type of structure, 
geology or hydrology of the area, frequency of blasts or other 
factors. 

(iii) The maximum peak particle velocity of ground motion 
does not apply to property inside the permit area that is owned 
or leased by the permittee. 

(iv) An equation for determining the maximum weight of 
explosives that can be detonated within any eight-millisecond 
period is given in subparagraph (v). If the blasting is conducted 
in accordance with this equation, the regulatory authority will 
consider the vibrations to be within the 1 inch per second limit. 
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(v) The maximum weight of explosives to be detonated 
within any eight millisecond period shall be determined by the 
formula 

where W=the maximum weight of explosives, in pounds, that can be 
detonated in any 8 millisecond period, and D=the distance, in 
feet, to the nearest dwelling, school, church, or commercial or 
institutional building. 

For distances between 350 and 5,000 feet, solution of the 
equation results in the. following maximum weight: 

Distance, in feet (D): 
Maximum weight, 
in pounds (W) 

350 --------------------------------------------------
400 --------------------------------------------------
500 --------------------------------------------------
600 --------------------------------------------------
700 --------------------------------------------------
800 --------------------------------------------------
900 --------------------------------------------------

1,000 --------------------------------------------------
1,100 --------------------------------------------------
1,200 --------------------------------------------------
1,300 --------------------------------------------------
1,400 --------------------------------------------------
1,500 --------------------------------------------------
1,600 --------------------------------------------------
1,700 --------------------------------------------------
1,800 --------------------------------------------------
1,900 --------------------------------------------------
2,000 --------------------------------------------------
2,500 ··-------------------------------------------------
3,000 --------------------------------------------------
3,500 --------------------------------------------------
4,000 --------------------------------------------------
4,500 --------------------------------------------------
5,000 --------------------------------------------------

34 
44 
69 

100 
136 
178 
225 
278 
336 
400 
469 
544 
625 
711 
803 
900 

1,002 
1,111 
1,736 
2,500 
3,402 
4,444 
5,625 
6,944 

(vi) If on a particular site t.he peak particle velocity 
continuously.exceeds one-half inch per second after a period of 
one second following the maximum ground particle velocity, the 
regulatory authority shall require the blasting procedures to be 
revised to limit the ground motion. 
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(c) Seismograph measurements. (i) where a seismograph is 
used to monitor the velocity of ground motion and the peak 
particle velocity limit of one inch per second is not exceeded, 
the equation in subparagraph (v) need not be used. However, if 
the equation is not being used, a seismograph record shall be 
obtained for every shot. 

(ii) The use of a modified equation to determine maximum 
weight of explosives for blasting operations at a particular site 
may be approved by the regulatory authority on receipt of a 
petition accompanied by reports including seismograph records of 
test blasting on the site. However, in no case shall the reg
ulatory authority approve the use of a modified equation where 
the peak particle velocity limit of one inch per second required 
in subparagraph (5) (b) (ii) of this section would be exceeded. 

(iii) The regulatory authority may require a seismograph 
recording of any or all blasts. 

(6) Records of blasting operations. A record of each 
blast, including seismograph reports, shall be retained for at 
least three years and shall be available for inspection by the 
regulatory authority and the public on request. The record shall 
contain the following data: 

(i) Name of permittee, operator, or other person conducting 
the blast; 

(ii) Location, date, and time of blast; 

(iii) Name, signature, and license number of blaster-in
charge; 

(iv) Direction and distance, in feet, to nearest dwelling, 
school, church, or commercial or institutional building neither 
owned or leased by the permittee; 

(v) Weather conditions; 

(vi) Type of material blasted; 

(vii) Number of holes, burden, and spacing; 

(viii) Diameter and depth of holes; 

(ix) Types of explosives used; 

(x) Total weight of explosives used; 

(xi) Maximum weight of explosives detonated within any eight 
millisecond period; 
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(xii) Maximum number of holes detonated within any eight 
millisecond period; 

(xiii) Methods of firing and type of circuit; 

(xiv) Type and length of stemming; 

(xv) If mats or other protections were used; 

(xvi) Type of delay detonator used, and delay periods used; 

(xvii) Seismograph records, where required, including--

(A) seismograph reading, including exact location of 
seismograph and its distance from the blast; 

(B) 

(C) 
record. 
1043 (3) 

name of person taking the seismograph reading; and 

name of person and firm analyzing the seismograph 
(History: Sec. 50-1037 R.C.M. 1947; IMP. Sec. 50-

(e) R.C.M. 1947; NEW EMERG. Eff. 3/31/78). 

RULE VIII PRIME FARMLAND (1) Applicability. (a) Permittees 
of surface coal mining and reclamation operations conducted on 
prime farmland shall comply with the general performance standards 
of this subchapter in addition to the special requirements of 
this section. Prime farmlands are those lands defined in paragraph 
(2) of this section that have been used for the production of 
cultivated crops, including nurseries, orchards, and other specialty 
crops, and small grains for at least five years out of the 20 
years preceding the date of the permit application. 

(b) The requirements of this section are applicable to any 
permit issued on or after August 3, 1977. Permits issued before 
that date and revisions or renewals of those permits need not 
conform to the provisions of this section regarding actions to be 
taken before E permit is issued. Permit renewals or revisions 
shall include only those areas that--

(i) were in the original permit area or in a mining plan 
approved prior to August 3, 1977; or 

(ii) are contiguous and under State regulation or practice 
would have normally been considered as a renewal or revision of a 
previously approved plan. 

(2) Definition. Prime farmland means those lands that meet 
the applicability requirements in paragraph (1) of this section 
and the specific technical criteria prescribed by the Secretary 
of Agriculture as published in the Federal Register on August 23, 
1977. These criteria are included here for convenience. Terms 
used in this section are defined in U.S. Department of Agriculture 
publications: Soil Taxonomy, Agriculture Handbook 436; Soil 
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Survey Manual, Agriculture Handbook 18; Rainfall-Erosion Losses 
From Cropland, Agriculture Handbook 282; and Saline and Alkali 
Soils, Agriculture Handbook 60. To be considered prime farmland, 
soils must meet all of the following criteria: 

(a) The soils have--

(i) aquic, udic, ustic, or xeric moisture regimes and 
sufficient available water capacity within a depth of 40 inches 
or in the root zone, if the root zone is less than 40 inches 
deep, to produce the commonly grown crops in seven or more years 
out of ten; or 

(ii) xeric or ustic moisture regimes in which the available 
water capacity is· limited but the area has a developed irrigation 
water supply that is dependable and of adequate quality (a dependable 
water supply is one in which enough water is available for irrigation 
in eight out of ten years for the crops commonly grown); or 

(iii) aridic or torric moisture regimes and the area has a 
developed irrigation water suppiy that is dependable and of 
adequate quality. 

(b) The soils have a temperature regime that is frigid, 
mesic, thermic, or hyperthermic (pergelic and cryic regimes are 
excluded). These are soils that at a depth of 20 inches have a 
mean annual temperature higher than 32 degrees F. In addition, 
the mean summer temperature at this depth in soils with an 0 
horizon is higher than 47 degrees F.; in soils that have no 0 
horizon, the mean summer temperature is higher than 59 degrees F. 

(c) The soils have a pH between 4.5 and 8.4 in all horizons 
within a depth of 40 inches or in the root zone, if the root .zone 
is less than 40 inches deep. 

(d) The soils either have no water table or have a water 
table that is maintained at a sufficient depth during the cropping 
season to allow food, feed, fiber, forage, and oilseed crops 
common to the area to be grown. 

(e) The soils can be managed so that, in all horizons 
within a depth of 40 inches or in the root zone if the root zone 
is less than 40 inches deep, during part of each year the conduc
tivity of the saturation extract is less than 4 mmhos/cm and tbe 
exchangeable sodium percentage (ESP) is less than 15. 

(f) The soils are not flooded frequently during the growing 
season (less often than once in two years). 

(g) The soils have a product of K (erodibility factor) times 
percent slope of less than 2.0 and a product of I (soil erodibility) 
times c (climatic factor) not exceeding 60. 
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(h) The soils have a permeability rate of at least 0.06 
inch per hour in the upper 20 inches, and the mean annual soil 
temperature at a depth of 20 inches is less than 59 degrees F.; 
the permeability rate is not a limiting factor if the mean annual 
soil temperature is 59 degrees F. or higher. 

(i) Less than ten percent of the surface layer (upper six 
inches) in these soils consists of rock fragments coarser than 
three inches. 

(3) Identification of prime farmland. Prime farmland shall 
be identified on the basis of soil surveys submitted by the 
applicant. The regulatory authority also may require data on 
irrigation, drainage, flood control, and subsurface water manage
ment. Soil surveys shall be conducted according to standards of 
the National Cooperative Soil Survey, which include the procedures 
set forth in U.S. Department of Agriculture Handbooks 436 (Soil 
Taxonomy) and 18 (Soil Survey Manual), and shall include--

(a) data on moisture availability, temperature regime, 
flooding, water table, erosion characteristics, permeability, or 
other information that is needed to determine prime farmland in 
accordance with subsection (2); 

(b) a map designating the exact location and extent of the 
prime farmland; and 

(c) a description of each soil mapping unit. 

(4) Negative determination of prime farmland. The land 
shall not be considered as prime farmland where the applicant can 
demonstrate one or more of the following situations--

(a) Lands within the proposed permit boundaries have been 
used for the production of cultivated crops for less than five years 
out of 20 years preceding the date of the permit application. 

(b) The slope of all land within the permit area is ten percent 
or greater. 

(c) Land within the permit area is not irrigated or natural
ly subirrigated, has no developed water supply that is dependable 
and of adequate quality, and the average annual precipitation is 
14 inches or less. 

(d) Other factors exist, such as a very rocky surface, or 
the land is frequently flooded, which clearly place all land 
within the area outside the purview of prime farmland. 

(e) A written notification, based on scientific findings 
and soil surveys, that land within the proposed mining area does 
not meet the applicability requirements in paragraph (1) of this 
section is submitted to the regulatory authority by a qualified 
person other than the applicant, and is approved by the regulatory 
authority. 
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(5) Plan for restoration of prime farmland. The applicant 
shall submit to the regulatory authority a plan for the mining 
and restoration of any prime farmland within the proposed permit 
boundaries. This plan shall be used by the regulatory authority 
in judging the technological capability of the applicant to 
restore prime farmlands. The plan shall include--

(a) a description of the original undisturbed soil profile, 
as determined from a soil survey, showing the depth and thickness 
of each of the soil horizons that collectively constitute the 
root zone of the locally adapted crops and are to be removed, 
stored, and replaced; 

(b) the proposed method and type of equipment to be used 
for removal, storage, and replacement of the soil in accordance 
with paragraph (7) of this section; 

(c) the location of areas to be used for the separate 
stockpiling of the soil and plans for soil stabilization before 
redistribution; 

(d) if applicable, documentation such as agricultural 
school studies or other scientific data from comparable areas 
that supports the use of other suitable material, instead of the 
A, B or C soil horizon, to obtain on the restored area equivalent 
or higher levels of yield as nonmined prime farmlands in the 
surrounding area under equivalent levels of management; and 

(e) plans for seeding the final graded mine land and the 
conservation practices to control erosion and sedimentation 
during the first 12 months after regrading is completed. Proper 
adjustments for seasons must be made so that final graded land is 
not exposed to erosion during seasons when vegetation or conser
vation practices cannot be established due to weather conditions; 
and 

(f) available agricultural school studies, company data, or 
other scientific data for comparable areas that demonstrate that 
the applicant using his proposed method of reclamation could 
achieve, within a reasonable time, equivalent or higher levels of 
yield after mining as existed before mining; and 

(g) plans that demonstrate that the proposed method of 
reclamation will achieve vegetation to satisfactorily comply with 
section 50-1047. 

(6) Consultation with Secretary of Agriculture and issuance 
of permit. 
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(a) The requlatory authority may grant a permit which ~;hall 
incorporate the plan submitted under subsection (5) of this 
section if it finds in writing that the applicant--

(i) has the technological capability to restore the prime 
farmland within the proposed permit area, within a reasonable 
time, to equivalent or higher levels of yield as nonmined prime 
farmland in the surrounding area under equivalent levels of 
management; and 

(ii) will achieve compliance with the standards of para
graph (7) of this section. 

(b) Before any permit is issued for areas that include 
prime farmlands, the regulatory authority shall consult with the 
Secretary of Agriculture. The Secretary of Agriculture will 
provide a review of the proposed method of soil reconstruction 
and comment on possible revisions that will result in a more 
complete and adequate restoration. The Secretary of Agriculture 
has assigned his responsibilities under this paragraph to the 
Administrator of the U.S. Soil Conservation Service, and the u.s. 
Soil Conservation Service will carry out the consultation and 
review through its State Conservationist, located in each State. 

(7) Special requirements. For all prime farmlands to be 
mined and reclaimed, the applicant shall meet the following 
special requirements: 

(a) All soil horizons to be used in the reconstruction of 
the soil shall be removed before drilling, blasting, or mining to 
prevent contaminating the soil horizons with undesirable materials. 
Where removal of soil horizons results in erosion that may cause 
air and water pollution, the regulatory authority shall specify 
methods of treatment to control erosion of exposed overburden. 
The permittee shall--

(i) remove separately the entire A horizon or other suitable 
soil materials which will create a final soil having an equal or 
greater productive capacity than that which existed prior to 
mining in a manner that prevents mixing or contamination with 
other material before replacement; 

(ii) remove separately the B horizon of the natural soil or 
a combination of B horizon and underlying c horizon or other 
suitable soil material that will create a reconstructed root zone 
of equal or greater productivity capacity than that ~hich existed 
prior to mining in a manner that prevents mixing or contamination 
with other material; and 
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(iii) Remove separately the underlying C horizons or other 
strata, or a combination of such horizons or other strata, to be 
used instead of the B horizon that are of equal or greater thick
ness and that can be shown to be equal or more favorable for 
plant growth than the B horizon, and that when replaced will 
create in the reconstructed soil a final root zone of comparable 
depth and quality to that which existed in the natural soil. 

(b) If stockpiling of soil horizons is allowed by the 
regulatory authority in lieu of immediate replacement, the A 
horizon and B horizon must be stored separately from each other. 
The stockpiles must be placed within the permit area and where 
they will not be disturbed or exposed to excessive erosion by 
water or wind before the stockpiled horizons can be redistributed 
on terrain graded to final contour. Stockpiles in place for more 
than 30 days must meet the requirements of Sl0340 of this subchapter. 

(c) Scarify the final graded land before the soil horizons 
are replaced. 

(d) Replace the material from the B horizon, or other 
suitable material specified in subparagraph (7) (a) (ii) or (7) (a) 
(iii) of this section in such a manner as to avoid excessive 
compaction of overburden and to a thickness comparable to the 
root zone that existed in the soil before mining. 

(e) Replace the A horizon or other suitable soil materials, 
which will create a final soil having an equal or greater productive 
capacity than existed prior to mining, as the final surface soil 
layer to the thickness of the original soil as determined in 
subparagraph (7) (a) (i) of this section in E manner that--

(i) prevents excess compaction of both the surface layer 
and underlying material and reduction of permeability to less 
than 0.06 inch per hour in the upper 20 inches of the recon
structed soil profile; and 

(ii) protects the surface layer from wind and water erosion 
before it is seeded or planted. 

(f) Apply nutrients and soil 
establish quick vegetative growth. 
1947;; IMP. Sec. 50-1039, 50-1043, 
1947; NEW EMERG. Eff. 3/31/78). 

amendments as needed to 
(History: 50-1037 R.C.M. 

50-1044 and 50-1045, R.C.M. 

RULE IX SIGNS AND MARKERS (1) Specifications. All signs 
required to be posted shall be of a standard design that can be 
seen and read easily and shall be made of durable material. The 
signs and other markers shall be maintained during all operations 
to which they pertain and shall conform to local ordinances and 
codes. 
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(2) Mine and permit identification signs. Signs iden
tifying the mine area shall be displayed at all points of access 
to the permit area from public roads and highways. Signs shall 
show the name, business address, and telephone number of the 
permittee and identification numbers of current mining and 
reclamation permits or other authorizations to operate. Such 
signs shall not be removed until after release of all bonds. 

(3) Perimeter markers. The perimeter of the permit area 
shall be clearly marked by durable and easily recognized markers 
or by other means approved by the regulatory authority. 

(4) Buffer zone markers. Buffer zones shall be marked in 
a manner consistent with the perimeter markers along the interior 
boundary of the buffer zpne. 

(5) Blasting signs. If blasting is necessary to conduct 
surface coal mining operations, signs reading "Blasting Area" 
shall be displayed conspicuously at the edge of blasting areas 
along access and haul roads within the mine property. Signs 
reading "Blasting Area" and explaining the blasting warning and 
all clear signals shall be posted at all entrances to the permit 
area. 

(6) Topsoil markers. Where topsoil or other vegetation
supporting material is segregated and stockpiled, the stockpiled 
material shall be marked. Markers shall remain in place until the 
material is removed. (History: Sec. 50-1037, R.C.M. 1947; 
NEW EMERG. Eff. 3/31/78). 

RULE X UNDERGROUND MINING (1) Compliance. All underground 
coal m1ning and associated reclamation operations shall comply with 
the applicable performance standards of these rules. 

(a) For the purpose of these rules, underground coal mining 
and associated reclamation operations mean a combination of surface 
operations and underground operations. Surface operations include 
construction, use, and reclamation of new and existing access and 
haul roads, above ground repair areas, storage areas, processing 
areas, shipping areas, and areas upon which are sited support 
facilities, including hoist and ventilating ducts, and on which 
materials incident to underground mining operations are placed. 
Lands overlying any tunnels, shafts or other excavations are included. 
Underground operations include underground construction, operation, 
and reclamation of shafts, adits, underground support facilities, 
underground mining, hauling, storage, and blasting. 

(b) For the purpose of this part, disturbed areas means 
surface work areas and lands affected by surface operations 
including, but not limited to, roads, mine entry excavations, 
above ground (surface) work areas, such as tipples, coal process
ing facilities and other operating facilities, waste work-and 
spoil disposal areas, and mine waste impoundments or embankments. 
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(2) Authorizations to operate. A copy of all current 
permits, licenses, approved plans or other authorizations to 
operate the mine shall be available for inspection at or near the 
mine site. Each application for an underground mining permit 
shall be accompanied by cross-sections and maps showing the 
proposed underground locations of all shafts, entries, and 
haulageways or other excavations to be excavated during the 
permit period. (History: Sec. 50-1037 R.C.M. 1947; NEW 
EMERG, Eff. 3/31/78). 

26-2.10(10)-Sl0310 MINING AND RECLAMATION PLANS 
(1) Backfilling and grading. 

(a) Backfilling and grading of the disturbed area shall be 
completed prior to removal of necessary reclamation equipment 
from the area of operation. If the operator for good cause shown 
cannot complete backfilling and grading requirements within the 
time limits set for current backfilling and grading, the Department 
may approve a revised time table. Additional bonding may be 
required. 

(b) Aft-e~~re~er-e~a±l-e~ew-w~~re-~~e-ev~rb~rd~ft-a"d-~ar~±"~ 
e~ra~e-me~~r±a±e-ar~-~e-b~-~la~~d-±ft-~~e-baekf±±±~--Ma~~r±a±e 
w~±e~-ere-"e~-~eftd~e±v~-~e-r~v~~~~e~±eft-~ee~"*~~ee7-ee~ab±±e~
me"~'-e"d-~rew~~-e~all-"e~-b~-lef~-eft-~~~-~e~-er-w±~~±"-e±~~~ 
i8t-£ee~-e£-~~~-~e~-e£-r~~rad~d-e~e±le-er-a~-~~~-e~r£a~~-e£ 
a"y-e~~~r-e££~e~~d-ar~ee~--~~~-B~~ar~m~ft~-may-r~~~±r~-~~e~ 
~reb±~m-ma~~r±ale-b~-~±ae~d-a~-a-~r~a~~r-de~~~~ 

All final grading on the area of land affected shall be to 
the approximate original contour of the land. The final surface 
of the restored area need not necessarily have the exact elevations 
of the original ground surface. Where a flat surface or a 
surface with less slope than the original ground surface is 
desired, such surface shall be deemed to comply with backfilling 
and grading to the approximate original contour. With the 
except1on of highwalls, railroad loops and access road cuts 
and fills throu h unmined lands, no final raded slo es shall 
be steeper than five horizontal to one vert cal 5:1 unless 
otherwise approved in writing by the Department. 

(c) ~~e-e~era~er-e~al1-b~ry-~ftder-ade~~a~e-£±11-a11-ma~er±a1e 
ee~-£ert~-±"-eee~±e"-~8i~tiat-e£-e~a~~er-~~S;-Seee±e"-bawe-e£ 
Me"~a"a7-19~37-e"1y-a£~er-a~~reva1-e£-t~e-met~ed-e"d-e±~~-by 
~~e-Be~ar~me"~~--~"-~~e-~veftt-t~at-t~e-e~era~er-~lafte-~e-~ee 
£±y-ae~-£er-£±l1-ma~er±a1,-±~-m~e~-b~-e~eWft-bY-ad~~~a~~-~~e~±ft~ 
a"d-afta±ye±e-~~a~-~~~-£ly-ae~-ma~er±a1-w±±±-"e~-~av~-afty-adv~re~ 
er-detr±m~ft~a1-~££~e~~--Plafte-£er-~1ae~m~"~-e£-£1y-aen-er-afty 
e~ner-£ere±~"-ma~er±al-er-~ree~ee~e-±"-tn~-baek£±11-m~e~-b~ 
a~~rev~d-by-~~e-Be~er~m~"~~ 
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the area before minin , suffLcient slopes to adequately 
represent t e lan sur ace con LguratLon,-and as ap~roved by the 
regulatory authority in accordance w1th site condit1ons, must be 
accuratel measured and recorded. Each measurement shall consist 
of an angle o 1ncl1nat1on along t e preva1l1ng slope extend1ng 
100 linear feet above and below or be¥ond the coal outcrop or the 
area to be dLsturbed, or, where thLs LS im ract1cal, at locations 
spec1f1ed by the refiulatory author1ty. W ere the area has been 
prevLously mined, t e measurements shall extend at least lOO feet 
be ond the limits of minin disturbances as determ1ned b the 
regulatory author1ty to be representat1ve o the prem1n1ng config
urat1on of the land. Slope measurements shall take into account 
natural variations 1n slope so as to provide accurate representation 
of the range of natural slopes and shall reflect geomorphic 
differences of the area to be disturbed. Slope measurements may 
be made from to o ra h1c rna s showin contour lines, havin 
suff1c1ent deta1l and accuracy cons1stent w1th the su m1tted 
min1ng ~nd reclamatlon plan. 

(ii) Final graded slopes. The final graded slopes 
shall not exceed e1ther the approx1mate prem1n1ng slopes as 
determ1ned accord1ng to paragraph (1) (A) and approved by the 
regulatory author1ty or any lesser slope spec1f1ed by the regula
tory autnor1ty based on cons1aerat10n of so1I, cl1mate, or ether 
characteristics of the surround1ng area. Postm1n1ng f1nal graded 
slopes need not be uniform. 

(d) Bex-e~e-s~e~ls-er-~ere~efte-e8eree£7-ehell-ee-ha~lea 
te-the-£~ftal-e~t-~£~ 

~±t--Bxeess~¥ely-lar~e-areas-e£-tne-m~fte-~er~meter-w±ll 
ee-d±se~rhed-by-~re~eeea-metheas-£er-n~~nwall-red~et~eft-er 
re~raaiH~-e£-hex-e~e-s~e±is-er 
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~iir--Ma~eria~-eh~r~agee-±"-~he-area-~£-~ne-£±"a~-h±ghwa~~ 
er-~~ei~-exeee~e~-ift-~ne-area-o£-~he-h~x-e~~-are-~±ke~y-~~ 
~reel~de-e££ee~ive-ree~"~~~r±"9~ 

On approval by the Department, cut-and-fill terraces 
may be allowed if the terraces are compatible with the approved 
postmining land use. Terraces shall be installed in such a way 
so as not to prohibit vehicular access or revegetation proce~ures. 
Terraces shall be installed at varying intervals as determined by 
climatic conditions, spoil and topsoil composition and texture, 
slope steepness, and slope length. Suggested terrace installatio~ 
intervals shall be submitted in the reclamation plan. Additiona~ 
surface manipulation procedures shall be installed as required b; 
the Department. Culverts and underground rock drains shall be 
used on the terrace only when approved by the regulatory authorit 

(e) A~~-£iftal-gradi"g-o"-~ne-area-o£-la"d-a££ee~ed-~ha~~ 
he-~o-~he-a~~roxi~a~e-e~igi"al-eo"~o~r-e£-~he-~a"d•--~ne-£±"al 
~~r£aee-o£-~ne-re~~~red-area-"eed-"o~-"eee~~ar±~y-have-~ne 
e~eva~ioft~-o£-~ne-erigi"a~-9ro~"d-e~r£aee.--where-a-£la~-~~r£aee 
er-a-e~r£aee-wi~h-le~e-~~e~e-~na"-~he-~ri9i"a~-gro~"a-~~r£aee-is 
de~ired;-~~en-e~r£aee-will-he-deemed-~o-ee~~ly-wi~n-haek£±~~±"9 
a"d-gredi"g-~~-~he-a~~roxime~e-eri9i"a~-ee"~ottr~--w±~h-~ne 
exee~~ioft-~£-hi9nwalle;-ra±~road-lee~~-a"d-aeee~~-road-e~ts-a"d 
£ille-~nrott9h-~"~ifted-la"d~;-"~-£i"a~-9raded-e~ore~-~hal~-he 
a~ee~er-~haft-£ive-herizo"~a~-~o-ofte-vertieal-~5~~r-Hftiess 
o~nerwi~e-a~~reved-i"-wr±~i"9-hY-~he-Be~ar~me"~" 

Small depressions. The requirement of this section to 
achieve approximate original contour does not prohibit construction 
of small depressions if they are approved by the Department. 
These depressions shall be compatible with the approved postmining 
land use and shall not be inappropriate substitutes for construct~on 
of lower grades on the reclaimed lands. Depressions approved 
under this section shall have a holding capacity of less than l 
cubic yard of water or, if it is necessary that they be larger, 
shall not restrict normal access throughout the area or constitute 
a hazard. Large, permanent impoundments shall be governed by 
paragraph (f) of this section and by Rule V. 

(f) ~he-Be~ar~me"~-may-re~~ire-terrae±"g-~e-eoftaerve 
moie~~re-afta-ee"~re~-wa~er-eree±e"-o"-all-graded-ele~e~-dttr±"g 
the-~reeeee-o£-ettrreft~-9rad±"g~--~erraeee-ehal~-he-ifte~a~~ed-i" 
atteh-e-way-~e-aa-fto~-te-~ron±b±~-veh±ettlar-aeeeee-or-revege~ative 
~roeedttre~~--~erreee~-anall-be-ift~~alied-et-vary±"g-±"~erval~ 
a~-de~erm±"ed-hy-elima~±e-eo"d±~i~"~'-e~oil-a"d-to~eo±~-e~m~e~it±o" 
aftd-textttre;-~l~~e-e~ee~"e~a;-a"d-~l~~e-le"9thv~-sttgge~~ed 
~erreee-ifta~a~la~i~"-*"~ervala-eha~~-be-etthmi~~ed-i"-the-ree~ama~ioft 
p~a"~--Addi~ioftai-ettr£aee-mafti~H~a~ie"-~roeedttre~-~hail-he-i"~~aiied 
ae-re~H±red-hy-the-Be~ar~mefttv 
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Permanent impoundments. Permanent impoundments may be 
retained in mined and reclaimed areas, provided all highwalls are 
~lminated by grading to appropriate contour and the provisiops 
t2~2~tmining land use and protection of the hydrologic balance 
~re met. No impoundments shall be constructed on top of areas ~~ 
which excess materials are deposited pursuant to Rule VI. 

(g) Fi~ai-~radi~~-aha!i-~e-ke~~-e~rre~~-wi~h-~±~±~9-e~era~±e~a~ 
~~-erder-~e-~e-ee~a±dered-e~rre~~7-9radi~~-a~d-~aek£±!!±~9-aha!i 
meet-the-£eiiewi~9-re9~ireme~~a-~~ieas-e~ee~~±e~a-are-9ra~ted-~y 
ti'!e-Be)!'artme~~.,. 

t±r--en-ta~da-affeeted-by-area-atr±~-m±n±~q,-the-9rad±~9 
and-baekf±tl±nq-sharr-not-be-more-than-two-a~o±l-r±dqea-~eh±~d 
the-~±t-be±~q-worked;-~he-a~o±t-from-tha~-~±~-be±~9-ee~a±dered 
the-f±rat-r±dqe,--~he-Bepar~me~t-may-allew-delay-9radi~9-e£ 
bex-e~t-apo±ta-±f-be~~er-reee~te~r±~q-w±lt-rea~l~~ 

t±±r--tf-~he-eperat±e~-±~~el~ea-a~r±~p±n9-a~d-a~qer±~q, 
the-a~qer±nq-aharl-fottew-the-atr±pp±~q-by-ne~-mere-~ha~-a±xty 
t6Br-days-and-f±nar-qrad±~q-and-baekf±ri±n9-aharl-fellew-~he 
a~qer±nq-by-net-mere-than-£±ftee~-tr5r-daya;-b~~-in-ne-±na~a~ee 
ahalt-an-area-be-reft-~nqraded-mere-~han-17599-fee~-~eh±~d-the 
at'lqer±~q~ 

t±±±r--All-baekf±lr±~q-a~d-qrad±~q-ahall-be-eomple~ed 
w±th±~-~±~ety-t99r-daya-after-the-de~artme~~-haa-determ±~ed 
that-the-opera~±en-±a-eomple~ed-er-that-a-preie~9ed-a~a)!'enaie~ 
e£-werk-±~-the-area-w±li-eeet'lr.,.--p±~ai-~±t-reelama~±e~-ahail 
preeeed-aa-eleae-beh±~d-the-eeat-lead±~9-eperat±e~-aa-~he 
£re9l'leney-and-leea~±e~-ef-ram~-reada,-~he-t'lae-o£-e~erb~rden 
e~r±~~±~9-e~~±~men~-±~-h±qhwall-reeiama~±en;-a~d-e~her-fae~era 
m"y-aiiew.,. 

t±~r--6rad±~9-a~d-baekf±ri±~q-e£-ether-~ypee-ef-a~b,ee~ 
e~ea~at±e~a-ahall-be-ke~~-e~rre~~-as-departme~tai-d±ree~±Yea 
diet.,te-fer-eaeh-aet-ef-f±eid-e±ret'lma~a~eee~ 

All exposed coal seams remaining after mining shall be 
covered with a minimum of four feet of nontoxic and noncombustible 
matelrral, and acid-forming, toxic-forming, combustible materials. 
[)~_~ny other waste materials identified by the regulatory au
thority that are exposed, used, or produced dur~ng m~n~ng shall 
be covered with a minimum of eight feet of nontoxic and noncombustible 
material; or, if necessary, treated to neutralize toxicity in 
order to prevent water pollution and sustained combustion, and to 
m1nimize adverse effects on plant growth and land uses. Where 
necessary to protect against upward migration of salts, exposure 
by erosion, to provide an adequate depth for plant growth or to 
otherwise m~et local conditions, the regulatory authority shall 
~cify_ thicker amounts of cover using nontoxic material. Acid
forming or toxic-forming material shall not be buried or stored 
ln proximity to a drainage course so as to cause or pose a threat 
~f water pollution. 
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~fit--Reei~m~~±oft-eqtt±~meft~-~e-ee-ttsed-ift-~~~dift~-aftd 
fi±~fiwaii-redtte~±oft-~fiaii-be-i±~~ed-±ft-~fte-~~~i±ea~±oft-£or-~erm±~. 

An operator shall show where the overburden and parting 
0trata mater1als are to be placed in the backfill. Materials 
wh1ch are not conduc1ve to revegetat1on techn1ques, establ1shment, 
and growth shall not be left on the top or w1th1n e1ght feet of 
the top of regraded spo1ls or at the surface of an other affected 
areas. e epartment may requ1re t at pro e 
placed at a greater depth. 

(i) The operator shall bury under adequate fill all materials 
set forth 1n sect1on SO 1043 only after approval of the method 
and s1te by the Department. In the event that the operator plans 
to use fly ash for f1ll mater1al, 1t must be shown by adequate 
test1ng and analys1s that the fly-ash material w1ll not rave any 
adverse or detr1mental effect. Plans for placement of fly-ash or 
any other fore1gn mater1al or processes 1n the backf1ll must be 
approved by the Department. 

by 

to 

is 

(1) spoils or portions thereof, shall be hauled to 
the f1na 

(i) excessively large areas of the mine perimeter will be 
disturbed by proposed methods for h1ghwall reduct1on or regrad1ng 
of box cut spo1ls or 
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(iil material shortages in the area of the final highwall 
or spoil excesses in the area of the box cut are likely to 
preclude effective recontouring. 

(m) Final grading shall be kept current with mining operations. 
In order to be considered current, grading and backfillin~hall 
meet the following requirements unless exceptions are granteQlD:Y 
the Department. 

(i) on lands affected by area strip mining, the grading and 
backfilling shall not be more than two spoil ridges behind the 
pit being worked; the spoil from that pit being considered the 
first ridge. The Department may allow delayed grading of box cut 
spoils if better recontouring will result. 

(ii) if the operation involves stripping and augering, the 
augering shall follow the stripping by not more than sixty 60 
days and final grading and backfilling shall follow the augering 
by not more than 15 days; but in no instance shall an area be 
left ungraded more than 1,500 feet behind the augering. 

(iii) all backfilling and grading shall be completed within 
90 days after the Department has determined that the operation is 
completed or that a prolonged suspension of work in the area will 
occur. Final pit reclamation shall proceed as close behind the 
coal loading operation as the frequency and location of ramp 
roads, the use of overburden stripping equipment in highwall 
reclamation, and other factors may allow. 

(iv) grading and backfilling of other types of subject 
excavations shall be kept current as departmental directives 
dictate for each set of field circumstances. 

(n) Reclamation equipment to be used in grading and highwall 
reduction shall be listed in the applLcation for a permLt. 

(2) Highwall reduction. 

(a) All highwalls shall be reduced and the steepest slope 
of the reduced highwall shall be no greater than twe~ty ~?.nt 
degrees from the horizontal. Highwall reduction shall be commenc
ed at or beyond the top of the highwall and sloped to the graded 
spoil bank. 

(b) The company shall show by a narrative and cross-sections 
the plan of highwall reduction, including the limits,of buffer 
zone. 
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(c) Grading along the contour. All final grading, prepara
tion of overburden before replacement of topsoil, and placement 
of topsoil shall be done along the contour to minimize su~sequent 
erosion and instability. If such grading,preparat~on or placement 
along the contour would be hazardous to equipment operators, 
then grading, preparation or placement in a direction other l:.J:l~n 
generally parallel to the contour may be used. In all cases, 
grading, preparation, or placement shall be conducted in a man~~~ 
which minimizes erosion and provides a surface for replacement of 
topsoil which will minimize slippage_!. 

(d) Regrading or stabilizing rills and ~lies. _ When rill~ 
or gullies deeper than nine inches form in areas that have been 
regraded and the topsoil replaced but vegetation has not yet been 
established the permittee shall fill, grade, or otherwise stabilize 
the rills and gullies and reseed or replant the areas. The ---
regulatory authority shall specify that rills or gullies of 
lesser size be~ctabilized if the rills or gullies will be disrupt~ve 
to the approveJ postmining land use or may result in additional 
erosion and sedimentation. 

(3) Buffer zones. 

(a) All mining activities, including highwall reduction and 
related reclamation, shall cease at least efte-h~fta~ed ~lOOt 
feet from a property line, permanent structure, unmineable steep 
or precipitous terrain, or any <rea determined by the Department 
to be of unique scenic, historical, cultural, or other unique 
value. If special values or problems are encountered, the De
partment may modify buffer zone requirements. 

(b) The transition from undisturbed ground shall be blended 
with cut or fill to provide a smooth transition in topography. 

(4) Roads and railroad loops. 

(a) Haulageway roads through permitted areas shall be 
allowed providing that their presence does not delay or prevent 
recontouring and revegetation on immediately adjacent spoils. 

(b) Ramp roads will be allowed under the following criteria 

(i) No more than two ramp roads per mile of active pit 
being mined shall be allowed. Fractional portions of ramp roads 
resulting from active pit lengths of uneven mileage will be 
counted as an additional ramp road allowable. (Example: 2.1 
(active pit mile length) x 2 (ramp roads/mile) e"!l!eil:\!1 = 4.2 
(ramp roads) or 5 ramp roads allowable). The Department may 
authorize an additional ramp road. 
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(ii) Ramp roads, beginning from the spoil edge of the pit 
being worked, shall be engineered so as to exhibit an overall 7t 
seven percent grade, or steeper, until topping on graded spoils. 
As each new pit is excavated, the ramp roads shall be regraded, 
as soon as possible, so as to remain at an overall ~% seven percent 
or steeper grade from the spoil side of the new pit. In hll 
cases, ramp road renovation grading shall allow for topsoiling 
and revegetative activities to proceed during prime revegetative 
seasons. Lesser slopes may be allowed if the Department makes a 
written determination that ~% seven percent slopes would cause 
safety problems or hamper successful reclamation. 

(c) The Department may require that access roads constructed 
after the effective date of the Act be graded, constructed, and 
maintained in accordance. with the following requirements: 

(i) No sustained grade shall exceed 8% eight percent. 

(ii) The maximum pitch grade shall not exceed 12% percent 
for ~fi~ee fittndred 1300t feet. 

(iii) There shall not be more than ~h~ee httnd~ed 1300t 
feet of maximum pitch grade for each one ~fiettsand 1lOOOt feet. 

(iv) The qrade on switchback curves shall be reduced to 
less than the approach grade and shall not be greater than ~8% 
ten percent. 

(v) Cut slopes shall not be more than 2:1 in soils or 1/2:1 
in rock. 

' 
(vi) All grades referred to shall be subject to a tolerance 

of two percent of measurement. Linear measurements shall be 
subject to a tolerance of ~8% ten percent of measurement. 

(vii) Additional requirements may be imposed by the Department 
if special drainage or steep terrain problems are likely to be 
encountered. 

(d) The location of a proposed road or railroad loop shall 
be identified on the site by visible markings at the time the 
reclamation and mining plan is preinspected and prior to the 
commencement of construction. No such construction shall proceed 
along dry coulees and intermittent drainageways unless the operator 
assures that no offsite sedimentation will result. 

(e) Drainage ditches shall be constructed on both sides of 
the through-cut, and the inside shoulder of a cut-fill section, 
with ditch relief cross-drains being spaced according to grade. 
Water shall be intercepted before reaching a switch-back or large 
fill and shall be drained off or released below the fill. 
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Drainage structures shall be constructed in order to cross a 
stream channel and shall not affect the flow or sediment load of 
the stream. 

(f) All cut and fill slopes resulting from construction of 
access road, railroad loop or haulageway road outside of the area 
to be mined shall be stabilized and revegetated the first seasonal 
opportunity. 

(g) No roads or railroad loops shall be surfaced with 
refuse coal, acid-producing or toxic materials or with any material 
which will produce a concentration of suspended solids in surface 
drainage. 

(h) All appropriate methods shall be employed by the 
operator to prevent loss of haulage or access road surface material 
in the forw of dust. 

(i) Upon abandonment of any road or railroad loop, the area 
shall be conditioned and seeded and adequate measures taken to 
prevent erosion by means of culv~rts, water bars, or other 
devices. Such areas shall be abandoned in accordance with all 
provisions of Chapter 10, Title 50, R.C.M. 1947 and of the Rules 
and Regulations adopted pursuant thereto. Upon completion of 
mining and reclamation activities, all roads shall be closed and 
reclaimed unless the landowner requests in writing and the De
partment concurs that certain roads of specified portions thereof 
are to be left open for further use. 

(5) Steep slope mining. The permittee conducting surface 
coal m1n1ng and reclamat1on operat1ons on natural slopes that 
exceed 20 degrees, or on lesser slopes that requ1re measures to 
protect the area from d1sturbance, as determ1ned by the regulatory 
author1ty after cons1derat1on of so1Is, cl1mate, the method of 
operat1on, geology, and other reg1onal character1st1cs shall meet 
the £o!Iow1ng performan9e standards. The standards of th1s 
sect1on do not apply where m1n1ng 1s done on a flat or gently 
roll1ng terra1n w1th an occas1onal steep slope through wh1ch the 
m1n1ng proceeds and leaves a pla1n or predom1nantly flat area. 

(a) Spoil, waste materials or debris, including that from 
clear1ng and abandoned or d1sab!ed equ1pment, shall not be placed 
or allowed to rema1n on the downslope. 

(b) The highwall shall be completely covered with spoil and 
the d1sturbed area graded to comply w1th the prov1s1ons of these 
rules. Land above the h1ghwall shall not be d1sturbed 
unless tne regulatory author1ty f1nds that the d1sturbance will 
fac1I1tate compl1ance w1th the requ1rements of th1s sect1on. 

Montana Administrative Register ....... 4-4/24/78 



-569-
STATE LANDS 

provisions 
e 

(d) Woody materials may be buried in the backfilled area 
only when bur~al does not cause, or add to, ~nstab~l:lty of the 
backfill. Woody materials may be ch~pped and d~str~buted through 
the backf~ll when approved by the regulatory author:lty. (H~story: 
sec. 50-1023 and 50 1037, R.C.M. 1947; IMP, 50 1039 and 50-
1043 and 50-1044, R.C.M. 1947; Eff. 9/5J73; EMERG. AMD. Eff. 
3/31/78). 

26-2.10(10)-510340 TOPSOILING (1) All available topsoil 
shall be removed from the area of land affected before further 

to 
~nto 

to 

(2) The topsoil shall be stockpiled if sufficient graded 
areas are not ~mmed~ately ava~lable for red~str1but~on. Stockpiles 
of salvaged topso1l shall be located 1n an area where they will 
not be disturbed by ongoing mining operations and will not be 
lost to wind erosion or surface runoff. All unnecessary compac-
tion and contamination of the stockpiles shall be eliminated; and, 
once stockpiled, the topsoil shall not be rehandled until replaced 
on regraded disturbances. The operator shall immediately plant 
an annual and/or perennial crop or use other methods demonstrated 
to prov1de equal protect~on, such as snow fences, chem~cal b1nders, 
and mulch1ng on topso~l stockpiles for the purposes of stabilization. 
~ne-Be~a~emefte-may-~eq~i~e-±mmediaee-~laftt±ft~-e~-aft-aftft~aife~ 
~e~ennial-e~e~-en-ee~eeil-aeee~~±lee-~e~-ene-~~~~eee-e~-etab±i±~at±en7 
Proposed stockpile locations shall be indicated on the map submitted 
as part of an application for a permit. 

(3) Stee~~±led-te~ee±l-e~all-be-~e~iaeed-en-all-a~eae-te 
be-eeeded-w±en±ft-a-n±nety-~9at-day-~e~ied-~~±e~-ee-~eve~etat±ve 
aeed±n~-e~-~lant±ft~~--Bxt~eme-ea~e-enall-be-exe~e±eed-te-~~a~d 
a~a±nee-e~eeieft-d~~±n~-a~~l±eat±en-and-ene~ea~te~~--fn-ene-eaee 
e~-abandened-~eade7-tne-~eadbede-enaii-ee-~i~~ed;-d±eeed7-e~ 
ethe~wiee-eeftd±t±ened-be~e~e-te~ee±i-±e-~e~laeed~--~ne-Be~a~tmeftt 
may-~~eee~ibe-addieienal-alte~nate-eend±t±eft±n~-metnede-~e~ 
the-~eelamat±en-e~-abandefted-~eadbede, 

Where the removal of topsoil results in erosion that may 
cause air or water pollution, the regulatory authority shall 
limit the size of the area from which topsoil may be removed at 
any one time and specify methods of treatment to control erosion 
of exposed overburden. 
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(4) ~£-n@e@~~~ry,-r@d~~tribHted-te~ee~~-~h~~~-b@-r@eene~t~ened 
by-d~ee~n~,-r~pp~n9,-or-oth@r-~ppropriate-~ethed~~--6yp~H~7 
l~~e-£ertili~er,-er-ether-a~end~ente-~ay-be-~dd@e-in-aeeordane@ 
with-MA€-~6-~.l8~iets-~e3se,-~ndfor-~e-et~ted-in-th@-appre~@d 
r@e~a~ation-p~an• 

(4) Topsoil shall be redistributed in a manner that--

(a) Achieves an approximate uniform thickness consistent 
with the postmining land uses; 

(b) Prevents excess compaction of the spoil and topsoil. 

(5) Spo~~-eHr£~e@e-eh~ll-b@-le£t-roH~h@ned-in-£inel-eenteHr 

~rad~n~-to-@l~m~nat@-el~pp~~e-~on@e-that-may-develep-between 

e@pOe~tee-topeo~l-ane-h@OYy-teMtHr@d-epe~l-eHr£aeee.--~h@ 

opereter-ehell-tak@-all-~eaeHree-neeeeeery-te-eeeHre-the-etebility 
o£-tepeoil-en-~reded-epeil-elepee. 

Stockpiled topsoil shall be replaced on all areas to be 
seeded within a 90-day period prior to revegetative seeding or 
planting. Extreme care shall be exercised to guard against 
erosion during application and thereafter. In the case of 
abandoned roads, the roadbeds shall be ripped, disced, or otherwise 
conditioned before topsoil is replaced. The Department may 
prescribe additional alternate conditioning methods for the 
reclamation of abandoned roadbeds. 

(6) Any-appl±eet±on-£or-p@rm±t-£or-aeeompany±n~-reelamation 

plen-wh±eh-for-any-r@aeon-propoe@e-to-He@-mat@riale-oth@r-than 
or-eiong-with-topeo±l-for-finel-eHrfee±ng-o£-epe±l-er-eth@r 
d±etHrbeneee-eheli-doeHment-probleme-of-topeo±l-~Hentity-er 
~H~lity.--~h@-epplieet±en-er-plan-mHet-~lee-ehow-th~t-the-tep
ee±i-e~betitHt@~et-propeeed~ 

~et--W±ll-net-eentribHte-te-er-e~Hee-pellHtion-of-ettr£aee 

er-Hnder~reHnd-wetere7 

~bt--W±ii-eHppert-e-d±veree-eever-e£-prede~±n~ntly-n~t~ve 
perennial-e~eeiee-e~Hivalent-to-thet-eMietant-en-the-eite-pr±er 
te-eny-m±nin~-relatea-aietHrbaneee. 

If necessary, redistributed topsoil shall be reconditioned 
by discing, ripping or other appropriate methods. Gypsum, lime, 
fertilizer, or other amendments rna be added in accordance with 
section Sl0350 and or as stated ~n the approved reclamat~on plan. 

(7) Spoil surfaces shall be left roughened in final contour 
grading to eliminate slippage zones that may develop between 
deposited topsoil and heavy textured spoil surfaces. The operator 
shall take all measures necessary to assure the stability of 
topsoil on graded spoil slopes. 
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(8) (a) Any application tor permit or accompanying recla
matio~n wh1ch for any reason proposes to use mater1als other 
than_Q£_alo~-~ith topsoil for final surf:acing of: spoil or oth~r 
disturbances shall do~~~~n~_EEoblems of topsoil quantity or 
g_u2.lj._ty_, The followin~~F__§'_I!!.®-ts_~l!!.li_S_l;~ be_m_e,t:._ before use o~ 
f<liJ..t~_~ial other than topsoil __ y~J_l___Re~jg_w_ed_:_ 

( i) The permittee demonstrates t_ha t_~ll_~_.§§!lecte'L_ov~.b_u_Ed~n 
m_q_t.~£~ii-~_S<_..9_"-- an overburden-topsoil mixture is more suitable _ __f_o._r 
_r:est_oriJ1.9.. }_11_1}_<;1 __ capabilliY.__p.nd productivity by the resuJJ:.§...Qf 
chemical and physica~ analyses. These analyse§ shall include 
determinations of pi!, _ _p_ercent_ orqa_nic material, nitrogen, phospho
rus, potassium, texture class, water-~Ql-~~capacity, and such 
gi):l_e..r __ analyses as required by the regulatory author..lli_-~.I_I)_~ 
regul~~~-authority also~eguire that results of field-site 
t r i a l s __ g_r _ _9_r:.§'.§'._nj1_9_u_s_e_ _ __!:, ~.§_t_s ___ r,_.:. __ .!!._s~A .. t.2. .. d_e_m_?_~_s t rate the J.~ as i b i 1 it y 
of using such overburden materials. 

(ii) The chemical and physical analy~~~aE~the resu~t3-21 
-~:!:_~E_::_si t~ __ l;.E_i:_a.J~ .. J:~..n_<j__~£<:'enhouse tests are accompanied by a 
c:.~..!.~_ficatip~ro~~alified soi..!_~cJ.entil?_t or _agronomist._ 

(ii) will support a diverse cover of predominantly native 
PS'rennial ~cieE__s;onsist~l}_!.__witJ:l section 510350. 

_(J)t The ..l2.E.QJ2_oseg__p_j.2.!l_.§_ll_a_j_l_ provide chemj,cal and physical 
_a_I:!_<uys;es ___ of the topsoi 1 substi tu te..l§_)_,_ 

( i) These analyses shall include determinations of pH,_ 
~cen_t orqantc material, nitrogen, phosphorus, potassium, texture 
class, water-holding capacity, and such other analyses as required 
by the regulatory authority. The regulatory authority also may 
!eguire that results of field-site trials or greenhouse tests be 
used to demonstrate the feasibility of using such overburden 
materials. 

(ii) The chemical and physical analyses and the results of 
field-site trials and greenhouse tests are accompanied b¥ a 
~ert1f1ca~from a qual1fied soil scientist or agronom1st. 

(iii) The alternative material is removed, segregated, and 
replaced in conformance with this section. (IIi story: Sec. 50-
1037, R.C.M. 1947; IMI'_, Sec. 50-1044, R.C.M. 1947; EHERG. AI1D., 
Eff. 3/31/7 8) . 
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26-2.10(10)-Sl0350 PLANTLNG AND REVEGETATION (ll A 
suitable permanent, effect~ve, and diverse vegetative cover 
of_speci~ __ native to-the area of disturbed land or species that 
will be capable of meeting the criteria set forth in Seet~e~ 
!~ ei-Ek~~te~-3~57-Se~~±e~-~~w~-er-Me~t~~~,-!9~3.- Section 50-1045 
shall be established on all areas of land affected except traveled 
portions of railroad loops and roadways or areas of authorized 
water confinement. Areas shall be planted or seeded during the 
first appropriate season following completion of grading, topsoil 
redistribution and remedial soil treatments. 

(2) ~-epe~ate~-ek~±!-eet~b!±eh-~-pe~m~~e~t-a±ve~ee-~egetative 
eeve~-er-p~eoem±~~~t!y-~~t±ve-~pee±ee-by-a~i!!-~eea±~g-e~-p!~~t±~g7 
by-~eeo~~9-t~~~ep!a~te7-by-e~tab!i~ni~9-~ea-p!~9~7-~~afe~-by-ethe~ 
metnoee.--A!!-methea~-m~~t-hove-p~±e~-e~~~eva!-by-the-Be~a~tme~t.-

For areas qualifying as prime farmland, test plots shall 
be established and cropped until restoration of the premining 
productivity has been shown to the satisfaction of the Department. 
When restoration of the premining productivity has been demonstrated, 
the operator shall revegetate the test plots consistent with 
sect~on 50-1045. 

(3) ~he-epe~ete~-eha!!-~ti!i~e-!ee~!!y-9~ew~-ge~etypiea! 
eeea-a~a-~eeo!±~g~-wne~-avai!ab!e-i~-a~£r±eie~t-9~a!±ty-a~a 
9~0~t:i:ty.-

All disturbed lands, except authorized water confinements 
and traveled portions of railroad loops and roads that are 
~pproved as a part of the postmining land use, shall be seeded 
or planted to achieve a vegetative cover of the same seasonal 
variety native to the area of disturbed land. Vegetat~ve cover 
will be cons1dered of the same seasonal variety when it cons~sts 
of a m1xture of spec~es of equal or superior utility for the land 
use when compared with the naturally occurring vegetation during 
each __ . sea son of the year. 

(4) A~-epe~~te~-eha!!-p!a~t-eeea-e£-a-p~~e-~~a-v±~b!e 
~~tH~e.---8~±ea~-etke~w±~e-app~evea-by-the-Bep~~tme~t7-eeea-aho!! 
be-~t-!eaat-99%-p~~e.--seea±~g-~~tea-~k~!!-~e£!eet-ge~m±~at±e~ 
l'e~ee~t~ges.-

Introduced species may be substituted for native species 
only if appropriate field trials have demonstrated that the 
~ntroduced species are of equal or superior utility for the 
approved postmining land use or are necessary to achieve a 
quick, tem~orary, and stabilizing cover. such species substi
tution shall be approved by the Department. Except for mixtures 
designed to provide a quick, temporary, and stabilizing cover, 
the operator shall establish a permanent diverse vegetative 
cover of predominantly native species. Introduced species shall 
meet applicable State and Federal seed or introduced species 
statutes and shall not include poisonous or potentially toxic 
species. 
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(5) ~h~-e~~rater-shail-ee~a~e~r-se~l,-ei~MateT-a~e-ether 
r~ieva~t-~aetere-wh~~-~ia~t~a~-a~efer-aeee~a~-te-~rev~de-£er 
the-beet-aeee-~erMinatien-and-~ia~t-eHrvival~ 

The species of ~rasses, legumes, browse, trees, or forbs 
for seeding or plantLng and their pattern of distribution shall 
be selected by the permittee to provide a diverse, effective, 
and permanent ve etative cover with the seasonal variet , 
succession, dLstri utLon, and regeneratLve capabilLties native 
to the area. 

(6) Aii-er~ii-eeee~~~-shail-be-ee~~-e~-the-ee~teHr~--whe~ 
~raeees7-ehr~be-anefer-£erbs-are-eeeeee-ae-a-M~~tHr~-they-May 
be-eriii-eeee~a-~~-ee~arat~-rews-at-intervaie-a~~e~£~ee-i~-the 
ata~dard-Se~i-ee~eervat~en-Serviee-~sest-~ia~t~~~-~H~dei~~ea~ 
SHeh-Mi~ee-aeedi~~e-ehaii-be-eene-in-thie-Ma~~er-wherever 
neeeeeary-te-ave~e-dei~t~r~eHe-eeM~et~t~en-e£-e~££ere~t-ve~etai 
ty~ee-er-te-ave~e-e~ee-eietribHtien-~rebieMa-eHe-te-di££erent 
seee-\!!it!ee.,. 

The permittee shall consult with appropriate State and 
Federal wildlife and land management agencies and shall select 
those species that will fulfill the needs of wildlife, including 
food, water, cover, and s~ace, Plant groupings and water resources 
shall be spaced and dLstrLbuted to fulfLll the requirements of 
wildlife. 

(7) Seil-aMe~eMe~te-ehaii-be-Hsee-as-neeeseary-te-\!!H~

rieMeat-the-seii-ane-to-aie-in-the-estabiiehMe~t-e£-a-rerMa~e~t 
ve~etative-eever-al!!-\!!~ee~~~ed-~~-the-a~~reved-reeiaMat~e~-~ia~ 
er-a\!1-iater-eeeMed-neeeeeary-by-the-Be~artMe~t~ 

Where forest is necessar to com 1 with 50-1045, the 
permittee shall plant trees adapted or local SLte condLtLons 
and climate. Trees shall be planted in combination with an 
herbaceous cover of grains, grasses, legumes, forbs, or woo~ 
plants to provide a diverse, effective, and permanent vegetation 
cover with the seasonal variety, succession, and regeneration 
capabilities native to the area. 

(8) A~-ererater-ehaii-Hee-any-other-Meane-neeeaeary-te 
ineHre-the-eatabi~ehMent-o£-a-eiverae-a~d-~erManent-ve~etative 
eever,-ineiHd~a~-bHt-~et-iiMit~d-te-irri~atien7-a~d-£e~ei~~ 
er-eth~r-~reteetive-MeaeHrea~ 

Seed in 
during the 
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conditions and climate. Any disturbed areas, except water 
areas and surface areas of roads that are approved as part 
of the postmining land use, which have been graded shall be 
seeded with a temporary cover of small gra~ns, grasses, or 
legumes to control erosion until an adequate permanent C?Ver 
is established. When rills or gullies that would preclude 
the successful establishment of vegetation or the achievement 
of the postmining land use form in regraded topsoil and over
burden materials, additional re radin or other stabilization 
pract~ces w~ll be requ~red be ore seed~ng and plant1ng as 
specified in section Sl0310 of this subchapter. 

(9) ~h~-Be~ar~M~ft~-May-r~~~~r~-~he-~~~a~ft~-e~-aftft~a~ 
~ra~~~~-aftafer-~~~~M~~-eft-~~eh-ar~a~-a~-~~-ee~M~-ft~e~~eary~ 

The 1ermittee shall use technical publications or the 
results o laboratory and field tests approved by the regulatory 
authority to determine the varieties, species, seeding rates, 
and soil amendment practices essential for establishment and 
self-regeneration of vegetation. The regulatory authority shall 
~rove species selection and planting plans. 

(10) M~~eh-~ha~~-e~-iMMeaia~e~y-a~~~ied-~e-a~~-area~-~ha~ 

de-fte~-ha¥e-~~rMaft~ft~-er-~~M~erary-ee¥er-e~~ae!~~hed-wheft7-~H 
~he-e~ift*eft-er-~he-Be~ar~Meft~;-~he-~raee-er-~eft~~h-e~-afty-s±e~e 
~r~~~ft~~-a-i*k~!*heed-e£-~~h~~aft~*a~-ere~*eft-er-~~h~~aft~*al 
de~oe~tion-o£-e~diM~nt-iftte-any-watere-er-the-etate~ 

(11) ~he-BepartMent-w~~~-anft~a~~y-~nepeet-eeeded-areae-at 
the-end-e~-the-~rew*ft~-eeaeeft-te-d~~erM~fte-e~eeiee-d~yers~~y7 
~erM*ftat*eft;-afta-eeed*ft~-~ake.--~~-~he-Be~ar~Meft~-d~~erM~fteS 
~ha~-~eea*ft~~-are-~fte~eee~e~~~-*n-~erMe-er-~eed-~erM*na~*eft 
aftdfor-eeed~ift~-take,-~MMediate-~n¥eet~~ati¥e-aet~on-eha~~-he 
taken-hy-the-e~erater-at-the-re~Meet-ef-the-Be~artMeftt-te 
deterM~fte-the-ea~ee-~e-~ha~-ei~erfta~~¥ee-eaft-he-eM~ieyed-te 

e~~ahi*~h-the-dee~red-~erMafteft~-¥e~e~at*¥e-ee¥er-a~-~h~-¥ery 
ft~M~-~ee~eftei-ep~er~~ft*~y~--~he-*n¥e~~~~a~*¥e-re~er~-eheil-he 
e~hM*~~ed-aieft~-wi~h-~reeer~hed-ee~ree-ef-eerree~*¥e-ae~*eft-~rier 
te-the-neMt-~row~ft~-eeaeeft~ 

The operator shall utilize locally grown genotypical seed 
and seedlings when available in sufficient quality and quantity~ 
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(12) %~-~he-a~ea-a~~ee~ee-~e-~e-be-~~~ma~~ly-tt~~l~~ee-by 
eemee~~e-e~ee~,-~he-Be~a~~me~~-may-~e~tt~re-~~eer~era~~e~-e~-a 
9~az~~9-eye~em-a~~er-¥e~e~a~~¥e-ee~abi~ehme~~-~e-~att~e-e~a~a 

~ole~a~ee-~o-9~az~~9-~~eeettre~ 

An operator shall plant seed of a pure and viable nature. 
Unless otherwise approved by the Department, seed shall be at 
feast 90% pure. Seeding rates shall reflect germination per
ce~tages._ 

(13) The o erator shall consider soil, climate, and other 
relevant factors when planting and or seed1ng to prov1de for the 
best se~d germination and plant survival. 

(14) All drill seeding shall be done on the contour. When 
grasses, shrub~and,Tor forbs are seeded as a mixture, they may be 
~~~l~eeded in separate rows at intervals s ecified in the 
standard Soil Conservation Serv1ce scs plant1ng guidelines. 
Such-nuxed seedings ---shiil:lbe done in this manner wherever nee-_ 
essarL to avoid deleterious competition of d1fferent vegetal 
types or to avoid seed distribut1on problems due to ~~!!~rent 
seed--si~zes. 

(15) Soil amendments shall be used as necessary to sup
plement the soil and to aid in the establishment_Ei~-~-permanen~ 
veget9~ive_~over as specified in the approved reclamation plan or 
il_S lateJC_ dee~ed __ necessary by the Department_: __ 

( 16) ~ulch_~l_l_all be used on all regraded and toE_B.!_)__:l_l~-~ 
are~s to control erosion, to promote germination of seeds, and to 
Tncr€iase--the moisture retention of the soil. Mulch shall be 
anchored to th_e_ soil surface where appropriate, to ensure effective 
protection of the soil and vegetation. Mulch means vegetation 
residues or other·--suitable maten.als that aid in soil stabilization 
anctsoTI ___ moisture conservation, thus providing micro-climatic -~~-
conditions suitable for germ1naflon and growth, and do-··n:at~~ 
Interfere with t.he postmining use of the land. Annual grains 
such as oats, rye and wheat may be used instead of mulch when 
it is shown to the satisfaction of the regulatory authority 
that the substituted grains will provide adequate stabili~and 
tbiitt'.hey---w-IIT-later be replaced by species approved for the __ _ 
§"S_!:_rn1nin"g\15Ei--_--~~--

(17) Livestock grazing will not be allowed on reclaimed 
land until the seedlings are established and can sustain managed 
gr-azrng--:----·or"he regulatory author1ty, 1n consultat1on w1th the 
permittee and the landowner or 1n concurrence w1th the govern
mental agency having jurisdiction over the surface, shall deter
rrunewhe"il-the revegetated area is ready_ for livestock grazing.-
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BEFORE THE BOARD OF LIVESTOCK 

OF THE STATE OF MONTANA 

In the matter of ARM Rule 
32-2.2(3)-P300 concerning 
Board oversight of agency 
decisions made in the 
interim between Board 
meetings. 

NOTICE OF THE ADOPTION OF 
RULE OF PRACTICE 
32-2.2(3)-P300 

TO: ALL INTERESTED PERSONS. 

1. On January 25, 1978, the Department of Livestock pub
lished notice of the proposed adoption of a rule of practice 
concerning Board oversight of agency decisions particularly 
those made in the interim between Board meetings, at pages 
44 and 45 of the 1978 Montana Administrative Register issue 
number 1. 

2. The Board has adopted rule 32-2.2(3)-P300 as proposed 
with one minor modification as follows: 

"BOARD OVERSIGHT OF AGENCY ACTIONS. (1) When a private 
citizen feels a decision of an agent of the Department of 
Livestock is unfair and if carried to completion will result 
in unnecessary inconvenience or harm to him, he may seek the 
reversal of the decision by requesting the Board of Livestock 
in writing to stop the implementation of the decision, or to 
otherwise modify its impact. Upon receipt of the ~e~i~~eft, 
letter the matter shall be placed upon the agenda of the next 
regular meeting of the Board." 

(2) remains the same. 
3. The Board of Livestock has adopted this rule to 

clearly set forth a method for members of the livestock in
dustry to seek relief from unwarranted or unnecessary actions 
taken by the Department, in a manner which minimizes bureau
cratic red tape. No comments or requests for public hearing 
were received in this matter. The additional change in para
graph (1) changing the word "petition" to "letter" was made 
to stress the relative informality of the procedures seeking 
Board review of agency actions. 

p~~~#4ea</ ERT7 BARTHELMESS, Cha:trman 
BOARD OF LIVESTOCK 

Certified to the Secretary of State April 13, 1978. 
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BEFORE THE BOARD OF LIVESTOCK 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM Rule 32-2.6A(26)-S6025 
relating to brucellosis testing. 

NOTICE OF THE AMENDMENT OF 
RULE 32-2.6A(26)-S6025 

TO: ALL INTERESTED PERSONS: 

1. On January 25, 1978, the Department of Livestock pub
lished notice of proposed amendments to rule 32-2.6A(26)-6025, 
relating to brucellosis testing, at pages 46 and 47 of the 1978 
Montana Administrative Register, issued number l. 

2. The agency has amended the rule with the following 
changes: 

(l) and (2) remain the same. 
"(3) Any cattle, bison or elk under domestication, capable 

of breeding in which the eruption of the first pair of permanent 
incisor teeth has occurred, or which are in the third trimester 
of the first pregnancy and female sw1ne and boars 6 months of 
age and over not consigned for immediate slaughter or to an 
out-of-state destination which change ownership, shall" 

(a) through and including (f) remain the same. 
"(4) (a) Cattle capable of breeding in which the eruption 

of the first pair of permanent incisor teeth has occurred, or 
which are in the third trimester of the first pregnancy owned 
or managed by an investment service or an out-of-state corpor
ation the majority of whose shareholders are not primarily 
engaged in the production of livestock, which are moved from one 
premise to another noncontiguous premise shall be found negative 
to an official test for brucellosis made not more than 30 days 
prior to such a movement. The owner or manager of such cattle 
may petition the state veterinarian for a waiver of such test 
requirements. Upon a finding that the interests of animal 
disease control will not be harmed, the waiver may be granted." 

(4) (b) remains the same. 
3. No comments or testimony were received. The Board has 

amended this rule to assist in identifying animals subject to 
the brucellosis test. The former standard of testing animal 
two years of age and older was difficult to implement because 
it is frequently difficult to identify the actual age of an 
animal approximately two years old. The new standards permit 
greater precision in the identification of test eligible 
animals. 

~~~2~-u.r/ 
ER~BARTHELMESS, Cha1rman 

BOARD OF LIVESTOCK 

Certified to the Secretary of State April 13, 1978. 
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BEFORE THE BOARD OF LIVESTOCK 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM Rules 32-2.6A(78)-S6330 
and 32-2.6A(78)-S6331 to require 
Montana permits as a condition 
for importing livestock into 
Montana, and to place all 
requirements for the importation 
of semen into a single rule. 

TO: ALL INTERESTED PERSONS: 

NOTICE OF THE AMENDMENT TO 
RULES 32-2.6A(78)-S6330 
and 3~-2.6A(78)-S6331 

1. On February 24, 1978 the Department of Livestock pub
lished notice of proposed amendments to rules 32-2.6A(78)-S6330 
and 32-2.6A(7B)-S633l, concerning the altering of livestock 
import requirements at pages 161-168 of the 1978 Montana 
Administrative Register, issue number 2. 

2. The agency has amended rule 32-2.6A(78)-S6331 as 
proposed. Rule 32-2.6A(78)-S6330 has been amended with the 
following changes: . 

32-2.6A(78)-S6330 IMPORTATION REQUIREMENTS. Paragraphs 
(l) through (12) are amended as proposed. Paragraph (13) is 
amended by making the existing language of the proposed amend
ment subparagraph (a) and adding a new subparagraph (b) , which 
states: 

"(b) The owners and operators of railroads, trucks, 
airplanes, or other conveyances which transeort animals into 
this state in violation of this subchapter shall eroperly clean 
and disinfect the conveyances in which such animals were 
illegally brought into the state. The cleaning and disin
fection shall be performed under the supervision of an 
authorized representative of this department or of the United 
States Department of Agriculture." 

Paragraphs (14) through (23) remain as proposed. 
3. At the public hearing a licensed livestock dealer im

porting mostly lambs into Montana for feeding purposes objected 
to the amendments on two grounds. First he felt that there 
would be unnecessary and additional veterinary and telephone 
expense associated with his obtaining a permit in addition to a 
health certificate for shipments of livestock into the state. 
The Board in amending the rule over his objection noted that 
the proposal no longer absolutely requires the issuance of a 
health certificate, but makes it optional, at the direction of 
the department. The State Veterinarian explained at the 
hearing that no health certificate would be required in many of 
the instances involving animals imported into Montana for feed
ing purposes only, and that, therefore, in the case of the 
objecting dealer, the amendment would result in less expense. 

Second, the dealer objected to certain language in para-
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OF THE STATE OF MONTANA 

graph (7) subparagraph (a) requiring that information about the 
herd of origin, intermediate stops within the past six months, 
and the names of the person transporting the animals be supplied 
to obtain the permit. In overruling this objection, the Board 
noted that this information is necessary in order to determine 
if conditions should be placed upon the permit, and that to 
not require such information would; in large part, thwart the 
purposes of the permit system. 

The entry by permit system for the importation of livestock 
is being adopted because it provides better protection against 
imported disease, by (1) giving the Department of Livestock 
prior notice to the fact of importation, (2) enabling the 
department to establish appropriate and necessary conditions for 
the issuance of a permit, when the livestock is coming from an 
area with known disease problems, or (3) in the unusual instance, 
enabling the department to refuse to issue a permit. The permit 
system will also enable the department to quickly respond to 
changing disease patterns outside of the state. 

R~G. BA:THEiMESS, Cha~rman 
>BOARD OF LIVESTOCK 

Certified to the Secretary of State April 13, 1978. 
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BEFORE THE BOARD OF 
NATURAL RESOURCES AND CONSERVATION 

STATE OF MONTANA 

In the Matter of the Amendment) 
of Rules MAC 36-2.8(l)-S800 ) 
through 36-2.8(10)-S880 and ) 
the Adoption of New Rules Per-) 
taining to Notices of Intent ) 
to File an Application Pur- ) 
suant to the Major Facility ) 
Siting Act, and Pertaining to ) 
Exemptions from Compliance ) 
with the Requirements of the ) 
Major Facility Siting Act ) 

NOTICE OF ADOPTION OF 
AMENDMENTS OF RULES AND 
ADOPTION OF NEW RULES 
(MONTANA MAJOR FACILITY 
SITING ACT) 

TO: All Interested Persons: 

1. On November 14, 1977, the Department of Natural 
Resources and Conservation published notice of amendments to 
Rules MAC 36-2.8(1)-S800 through 36-2.8(10)-5880 concerning 
the Montana Major Facility Siting Act at page 867 of the 1977 
Montana Administrative Register, issue number 11. 

2. The Board of Natural Resources and Conservation 
has adopted the rules with the following changes: 

Sub-Chapter 1 

Definitions 

36-2.8(1)-S800 DEFINITIONS. (1) Unless the context re
quires otherwise, ~n these rules: 

(a) "Act" means the Montana l:l~i±i~y-Si~±ft<J-Ae~-e£-±9:;<3 
Major Facilitt Siting Act, Title 70, Chapter 8, R.C.M. 1947. 

"fef(b) Application" means an application to the Depart
ment for-a-certificate of environmental compatibility and public 
need under See~iea 70-806 of the Act, containing the information 
required by that Section and these rules. 

(c) "Applicant" means the utility or person filing an 
a lication with the De artment. 

d "Block load" means the load of a power customer whose 
individual demand is ten percent or more of the peak demand at 
the point from which it is served, or the load of any other 
customer with which an applicant has a specific contractual 
agreement. 

-tef(e) "Board" means the Board of Natural Resources and 
Conservation. 

-fbt(f) "Department" means the Department of Natural 
Resources-ind Conservation. 

-teti.9J_ "Facility," "associated facilities," and "utility" 
sha±±-be-<j±Veft-~he-meaft±ft<Je-aesi<Jftee-~e-~heee-~e~e-by-See~±ea 
are defined in 70-803 of the Act. 

~hf--lll:lft±~-Area7n-£er-e±ee~r±e±~y-eeaeHmp~±ea-pHrpeeee-±ft 
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~~ral-a~eae;-mea~s-~ke-area-eervee-~y-eaeh-ais~ri~~~ie~-peift~7 
i•e•;-eaeh-s~be~a~ieft.--~ft-Hr~aft-areae-i~-meafte-~he-eft~ire-ei~y 
or-me~repeli~a~-area.--Por-gae-afta-gaeelifte-eefteHmp~ieft-pHrpeses 7 
~he-~erm-meafts-~he-area-ee~iftee-~y-~r~aft-afte-eeHft~y-~eHftaaries. 

(h) "Interru tible load" means the load of an ower cus
tomer which may be interrupted by a util1ty under contractua 
arrangement. 

·HT (i) "Long range plan" means the plan, actual or tenta
tive, which a utility has for the construction and operation of 
its utility facilities for the ensuing ten ~leT years, submit
ted to the Department under See~ieft 70-814 of the Act, and con
taining the information required by that Section and these rules. 

(j) "Notice" means a notice of intent to file an a~plica
tion for a certificate under 70-806(7) of the Act, conta1ning 
the information re uired b that Section and these rules. 

g (k) "Transmission Corridor' means a linear tract of 
land, ~w~~T-milee-er-lees-ift-wie~h7-whe~e-a-~raftsmieeieft-li~e 
may-~e-leea~ee,--±~-ei££ere-~rem-a-righ~-e£-way-i"-~ha~-i~-is 
eftly-aft-appre~ima~ieft-e£-~he-leea~ieft-e~-a-~ra~emiesieft-li~e. 
at least 0.80 kilometers (about 0.5 miles) in width, within 
which a transmission ri ht-of-wa less than 0.80 kilometers 
(about 0. miles in w1dth may be located. 

(1) "Transmission substation" means any new or proposed 
structure, device, or equipment assemblege, commonly located 
and designed for voltage transformation, voltage regulation, 
circuit protection, or switching necessary for the construction 
or operation of a proposed transmission line covered by the Act. 

Sub-Chapter 2 

Applications 

36-2.8(2)-SBlO GENERAL REQUIREMENTS. (1) (a) The appli
cant shall submit ~weft~y-~~e+ an original and 19 copies of the 
application at the time of filing to the Department, 32 So. 
Ewing, Helena, Montana 59601. The applicant may submit lese 
fewer than ~weft~y-~~eT 19 copies upon prior written approval 
of the Department. 

(b) The application shall be typed, printed, or otherwise 
legibly reproduced on 81/2" x 11" paper. Maps, drawings, charts, 
or other documents bound in an application shall be cut or 
folded to 8 l/2" x 11" size. Maps, drqwings, or charts may 
accompany an application as separate exhibits. 

~eT--~ee-er-e££se~-ma~erial-shall-have-a-l-lf~~-margift 
eft-~he-~ift6iftg-eiee-a~e-a-lll-margift-Oft-all-e~her-eidee. 

~6T(c) All pages in an application shall be consecutively 
numbered~.--Maps, drawings, or charts accompanying the applica-
tion as exhibits shall be identified as "Exhibit ," and if 
comprising more than one sheet shall be numbered-wsheet of 

" ----
~eT(d) The application shall state the name, title, tele

phone number, and post office address of the person to whom 
communication in regard to the application shall be made. 

Je) The application shall be accompanied by: 
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(i) Proof of service of a copy of the application on the 
chief executive officer of each municipality and county and 
the head of each federal, state, and local government agency 
or unit char ed with the dut of rotectin the environment or 
of planning land use in the area in wh ch any portion of the 
facility is to be located, both primarily and as alternatively 
ro osed in the a lication. The a licant rna contact the 

Department, the Department o Community A fa~rs or the Env~ron
mental Qualit Council for advice re ardin a ro riate a encies 
to be served. The state government agency hea s to be serve 
shall include, but not be limited to, those of the Environmental 
Quality council and the Departments of Health and Environmental 
Sciences, Highways, Community Affairs, Fish and Game, State 
Lands, and Public Service Regulation. 

(ii) Proof that public notice was given pursuant to 70-
806(4) of the Act. 

*~**a}- AH-ap~lieaHe-£er-a-eerei£ieaee-is-efteeHra~ee-ee 
sH~mie-efte-applieaeieH-ee-efte-Beparemefte-ae-leaee-ewe-~~~-weeks 
ift-ae¥aftee-e£-efte-applieafteie-£erffial-£ilift~-e£-efte-applieaeieH 
£er-ies-ift£ermal-re¥iew.--e±eee-ifteeraeeieft-wieft-efte-Bepareme"e 
aHrift~-efte-ptaftnin~-afte-eeffi~ilaeien-sea~e-will-assise-efie 
applieane-ift-~reparift~-a-mere-eempleee-app!ieaeieft-afta-alse 
wi±±-inereaee-efte-ae~aremefteis-e££ieieHey-in-e¥alHaeift~-efie 
applieaeien-eftee-£ermally-£ilea. 

(2) (a) An applicant is encouraged to meet with the Depart
ment at an early stage of compilation of the application to dis
cuss the application content. 

(b) Within the ewe-~~~-week 30 day period after an appli
cation is formally filed, the Department shall evaluate the 
application to determine whether it is in patently substantial 
compliance with the Act and these rules. If the Department 
determines that efie-applieaeieft it is not in-sHhseafteial-eem
plianee-wiefi-efte-Aee-and-efieee-rHlee-wiefiin-efiis-ewe-~~~-week 
periea, the application shall be eefteiderea void and the 
Department shall reject the application, notifying the applicant 
in writing and listing the application's deficiencies, and efte 
£ilin~-£ee-sftall-~e-reeHrnea. returning the unexpended filing 
fee with a proper accounting of any filing. 

(c) A potential applicant may, prior to the application 
filing date, submit a preliminary application for the Depart 
ment's evaluation as to its compliance with the Act and these 
rules. This evaluation shall be in lieu of the precedins 
parasrayh (2) (bl provided that: 

(i Pursuant to 70-806(2) (c) of the Act, the potential 
applicant contracts with the Department for the evaluation; 

(ii) The contract includes provision for compensation, 
not to be deductible from any filins fee under the Act, for 
the Department's evaluation; 

(iii) The contract specifically provides that the Depart
ment must find that the preliminary application is in patently 
substantial compliance with the Act and these rules before the 
application is formally filed with the Department, and the 
Department does so find; and 
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(iv) The contract includep provision for public notice 
as required in 70-806(3) and (4) of the Act and 36-2.8(2)-S 
810(1) (e) of the~e rules. 

(3) (a) The applicant shall submit supplemental material 
ae-aeeded to the application and when it becomes available 
without undue delay after an application is filed to update or 
finalize maps, drawings, and information submitted with the 
original application. The Department may void an application 
if an applicant fails to submit relevant pUpplemental material 
as requested by the Department or when it becomes available to 
the a licant or his a ent or contractor; in this case, the un
expended lllng fee shall be returned by t e Department with a 
proper accountin'{ of any filing fee expended. 

Prior to VOldin an a lication for failure to submit rel
evant supplemental materlal, the Department must notl y the 
applicant by certified mail that a voiding action is pending. 
The notice must s ecif the material which must be rovided 
and provlde a reasonab e perlo by Whlch the materlal must be 
supplied to the Department. 

Supplemental material includes, but is not limited to, 
information, data, reports, studies, determinations, analyses, 
calculations, maps, drawings, or schematics not included in the 
application which would define, describe, clarify, or demon
strate the facility's: 

(i) environmental impact; 
(ii) design; 
(iii) estimated cost; 
(iv) reliability; 
(v) operation; 
(vi) preferred and alternative sites; 
(vii) preferred and alternative technologies; 
(viii) construction; ~ 
(ix) in the case of a utility applicant, need for the 

facility._ 
(b) If an applicant desires to change or add to an appli

cation after it is formally filed, the applicant shall inform 
the Department of the change or addition by certified mailing 
or personal service. If, as determined by the Department, the 
change or addition will result in a substantial change ±a-the 
eftvireft~efttai-±~~aet-e£-the-~re~e5ed-£aeil±ty-er-a-s~bstaftt±al 
ehaa~e-±a-the-leeatiea-e£-all-er-a-~ert±ea-e£-tfie-£ae±l±ty7 
ether-thaa-a5-previded-±a-the-aiteraat±vee-set-£erth-±H-tfie 
er±~±aai-ap~i±eat±ea,-tfie-eepar~eftt-ehall-eeae±der-the-efiaH~e 
er-add±t±ea-te-eeaet±t~ee-a-ftew-a~~l±eat±ea7--~fie-s~bm±ss±ea 
e£-data-er-±a£ermat±ea-re~He5ted-ey-tfie-Bepar~eat-as-e££ered 
ey-efie-a~pl±eaat-te-ex~la±a;-e~~pert,-er-prev±de-deta±l-witfi 
reepeet-te-aa-±tem-deeer±bed-±a-~eaeral-terms-±a-efie-er±~±aai 
appi±eat±ea-5hall-aee-ee-eeHs±dered-te-eeast±t~te-a•Hew-a~~liea
e±ea~--~he-applieaHt-±e-eaeeHra~ed-te-make-Hpdaeia~-ehaa~es-er 
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a~a~~~eas-~o-~he-appi~ea~iea-~a-er~er-~e-aaep~-aewer-~eehaeie9Y 
~ha~-wi±±-iesaea-eay~reamea~al-~mpae~e-er-~he-propeaea-£aeil±~yT 
in the facility design, location, or environmental impact, the 
De artment rna consider the chan e or addition to re uire a new 
appl~cat~on. A substant~al change may nclude, but ~s not 
limited to: 

(1) A change in the type of fuel, method of cooling, or 
method of ollution control ro osed for the facilit ; 

~~ A change ~n the design of any maJor component of the 
facility if the change would alter significantly the source or 
composition of inputs to the facility or destination or composi-. 
tion of outputs or emissions from the facility. 

(iii} A chan e in facllit size of at least: 
A 50 MW electrical generating capacity; or 

(B) 500,000 tons per year of coal utilization, refining, 
or converting capacity; or 

(C) 25,000,000 cubic feet per day of gas production capa
city; or 

(D) 25,000 barrels per day of liquid hydrocarbon produc
tion capacity; or 

(iv} a change of at least one mile in the location of the 
preferred site. 

The submission of data or information requested by the 
Department as offered by the applicant to explain, support, or 
provide detail with respect to an item described in general terms 
in the ori inal a lication shall not re uire a new a lication. 
The appl~cant s all notify the Department ~n a t~mely manner o 
any new available technology that will lessen environmental 
im acts of the ro osed facilit . 

4 In ormat1on prev~ously supplied as specified in the 
rules in the annual long range plan or notice need not be re 
supplied; however, the a~plicant shall append an index listing 
the previously supplied 1nformation. 

36-2.8(2}-S820 CONTENT--APPLICATIONS FOR ENERGY GENERA
TING AND CONVERSION PLANTS. (1) An application for a utility 
facility defined in SH~see~iea 70-803(3} (a} and 70-803(8} of 
the Act ~eaer~y-~eaera~ia~-aaa-eeavereiea-piaa~e~-ehaii-eea~a~a 
~he-iei±ewia~~ which is an energy-generating or conversion plant 
shall explain the need for the proposed facility. Such explana
tion shall include a general discussion of the problem to be 
solved_and analyses and information as follows: 

(a} Destination and distribution patterns of the energy 
form to be produced ~y-eeaversiea-piaa~s~--~h~s-~a£orma~±ea 
ehaii-oe-9~vea on an annual or biennial basis for a period of 
ten years after operation of the facility is projected to begin. 
~he-Bepar~mea~-may-reqH~re-~he-same-~a£erma~~ep-as-eoaaiaerea 
aeeeaeary-aa~-appi~ea~ie-~a-~he-appi~ea~~ea-£or-eaergy-geaera
~~ag-piaa~e~--Siaee-geaera~iagf~raaemiae~ea-eys~eme-are-geaer
aliy-ia~ereeaaee~e~7-eKia~iag-ioa~-£±ew-aiagrame-aa~-pre;ee~ea 
iea~-£iew-~~a~rama-ia~~ea~~ft9-~omiaaa~-aaa-peak-£±ew-pa~~eraa 
ehai±-~e-eHppiiea-£er-~he-appiieaa~~a-aya~em-aaa-£er-i~s-~a~er
eeaaee~ea-aei~h~eriag-aye~ems-~~-aa-aaaHai-er-~ieaa~a±-~aa~a 
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fer-~-~eriee-e£-~ea-~~et-year~-a£~er-e~er~~iea-e~-~he-~aeiii~y 
i~-pre;ee~ea-~e-~egia~ D~qgrams of ex~st~ng and projected 
energy flows ~nd~cat~ng peak energy flow patterns and the load 
centers to be served by the proposed fac~lity shall be supplied 
for the applicant's system and for its ~nterconnected neighbor
ing systems on an annual or biennial basis for a period of ten 
years after the operat~on of the facility is projected to begin. 
For electric generation facilities the peak energy flow diagrams 
shall be load flow diagrams based upon a model of the affected 
regional transmission s~stem recognized by the interconnected 
neighboring utilities w~th which the applicant traditionally or 
historically cooperates and plans as described in its long range 
plan. If sufficient data are unavailable to conduct load flow 
studies for the entire ten year period, projected peak load flows 
shall be supplied in an alternate form agreed to in writing by 
the Department. 

~~7 -Eaer~y-tt~e-da~a-e~-~he-eaer~y-~erm-~e-~e-~redtteed-ey 
~he-~re~e~ed-~aei~i~y~--~hi~-ea~a-~h~~~-~e-~reviaea-ea-eaer~y 
Mee-fer-~he-~wea~y-~~et-ye~r~-iMMedia~e~y-preeeaiag-~he-year 
ef-app~ie~~iea-~ea-a-ye~r±y-eas±~t7-aaa-a-pre;ee~iea-e£-stteh 
tt~e-~er-~he-eastt±H~-~wea~y-~~et-years-~ea-a-five-~5r-year-easi~t 
£er-~he-serviee-area-ef-~he-a~p±ie~Ht~--Pre;ee~iea~-e£-±eaa 
~rew~h-aha±±-iae~ttde-a-eea~ider~~iea-fer-hia~eriea±-±eaa-~rew~h; 
~rew~h-iH-ftMffl~er-e£-e~~~emer~-aaa-eeeaemie-iaa±ea~era~--H±a~er±e 
aad-~re;ee~ed-~rew~h-pa~~erae-aha±±-~e-ei~her-p±e~~ea-ea-ma~s 
er-e~Mal-~e-±~5ee7eee-£er-~he-area-wi~hia-Mea~aaa-aaa-wi~h-a 
~eale-±ar~er-~haa-er-e~~a±-~e-±~±7eee 7eee-£er-~he-area-eH~aiae 
e£-Mea~aaa-er-±n-a~eh-fe~-and-aea±e-aa-~he-a~p~±eaa~-aad-the 
9epar~men~-may-a~ree-~pea7-er-±~-may-~e-a~~m±~tea-±a-~~~Hlar 
ferm~--Where-e~~repria~e7 -the-a±~ett~a±ea-ahall-ine±Hde-±nferma
~ien-ea-een~iaere~±eaa-affeetiH~-re~±eaa±-reeerve7-eaer~y,-aad 
rel±aei±ity-re~M±remen~a~ 

(b) For the service area of the applicant and any addi
tional area in which the energy would be marketed, use data for 
the ener form to be reduced b the ro osed facilit • 

(i Histor1cal and projected energy use data shall be pro
vided in tabular form on an annual basis for the 20 ears im 
mediately preceding the year of t e application and for the en
suing 20 years, respectively. For electric utilities, projec
tions of both annual peak demand in kilowatts and annual energy 
demand in kilowatt-hours shall be supplied. 

(A) A licants re uired to re ort to the Federal Ener 
Regulatory Commission (FERC or a state Pub ic Service Commis
sion (PSC) shall provide the historical and projected energy 
use data as follows: 

(aa) The 20 year historical data and 20 year projected 
data shall correspond to the rate schedule categories reported 
to the FERC, or if not required to report to the FERC, to the 
state PSC. The applicant shall furnish the current and pro
jected coincidental peak demand of each customer class based 
upon the latest load study data. 

(ab) Projections of load growth shall include a descrip
tion of the assumptions used in making the projections. The 
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assumptions described shall include, but not be limited to: 
assumptions about population growth; changes in the use of the 
energy form to be produced by the proposed facility by the FERC 
or PSC rate schedule categories; economic conditions affecting 
industrial and commercial activity; conservation; and renewable 
alternative energy use. 

(B) Applicants which are not required to report to the 
FERC or PSC shall provide the historical and projected energy 
use data as follows: 

(aa) The historical and projected ener~y use data shall 
identify the portions of the energy consumpt~on corresponding 
to at least the following three categories: energy sold to 
other utilities or customers for resale; block load customers; 
and, all other customers. 

(ab) Projections of load growth shall include a descrip
tion of the assumptions used in making the projection. This 
shall include, but not be limited to, assumptions about: pop
ulation growth; changes in the use of the energy form to be 
produced by the proposed facility by households and by agricul
ture and industrial and commercial establishments; economic 
conditions affecting industrial and commercial activity; con
servation; and renewable alternative ener use. 

(C The applicant shall assess the e feet upon demand of 
changes in the average price and rate structure for the energy 
form to be produced by the proposed facility. 

(D) The applicant shall discuss any regional requirements 
for energy and capacity reserves. 

(ii) For electric utilities, annual peak and total annual 
energy data for the most recent available year shall be separa
ted into firm and interruptible loads and a description supplied 
of the conditions under which the loads may be interrupted. 
Each interruptible load customer shall be identified and the 
amount of the customer's interruptible load shall be given. 

(iii) To facilitate a geographical reference for historical 
and projected growth patterns, the 20 year historical and 20 
year projected energy data for major load centers shall be plot
ted on maps with a scale larger than or equal to 1:500,000 for 
the area within Montana and with a scale larger than or equal 
to 1:1,000,000 for the area outside of Montana, or in such form 
and scale to which the applicant and Department agree. The 
maps shall be plotted on five year intervals for the two 20 
year r;eriods. 

c) The applicant's projected energy resources. The 
applicant shall provide data on peak resources and average 
resources under average and critical water conditions (i.e., 
avera e and worst water conditions that can be reasonabl ex
pected based upon historical hydrologic data . The load 
factors for each of the applicant-owned energy sources used by 
the applicant in projecting peak and average energy resources 
shall be specified. 

For electric utilities, data shall be presented on general 
reliability, i.e., the practice followed by the applicant with 
regard to desired levels of generation reliability and an an 

Montana Administrative Register ........ 4-4/24/78 



-588-

alysis of how that practice affects the cost of service to 
consumers as compared with highe,r or lower levels of reliability. 

(d) ~ooling, interconnection, and exchange agreements. 
Either a co of each a reement to which the a licant is a 
party or the follow~ng n ormation for each agreement shall be 
provided: 

(i) A brief description of the nature of the obligations 
of and the benefits to the utilit under the a reement; 

(ii A list of all parties to the agreement; 
(iii} The time period during which the agreement is in 

effect; 
. (iv} The amount of electrical energy in megawatts to be 

exported from and imported to the utility's service area under 
the agreement; 

(v} The specified timing or rate of delivery or receipt of 
the energy; and 

(vi) The financial agreement involved. 
(e) Copies of all contracts covering periods longer than 

one year to which the applicant is a party for the purchase of 
equipment or materials for the facility or for the sale of the 
energy form to be produced by the facility. Copies of these 
contracts shall be su lied. If at an time after the data of 
the appl~cat~on but prior to rece v~ng a cert~ficate an applicant 
enters into any such contract, the applicant shall immediately 
su 1 of the contract to the De artment. 

Energy conservation er and promotion programs, if 
~of the applicant ~~-afty. An explanation shall be given re
~ardift~ of the effects Bftd-a~~era~~e"s of SHe~ the programs wiii 
~ave on past and present energy consumption rates-and on eHis~
ift~-aftd future energy growth rate~. The applicant shall assess 
the potential for conservation and a reduction in promotional 
activities for reducing or eliminating the energy needs for the 
proposed facility. 

~8*~ The role of the proposed facility in meeting energy 
needs during its ~~e projected life e£-~ke-~ae~i~~y7-w~~e~-~~aii 
he-dieeHeeed according to the. following criteria: 

(i) A description of the criteria utilized by applicant in 
determining that the facility is necessary to meet the require
ments of its customers or others, which shall make reference to 
any studies prepared by the applicant, by regional planning or 
coordinating agencies, or by others, which may relate to the 
need for the proposed facility. The compatibility of these 
criteria with state, regional, and national energy conservation 
policies and programs shall be evaluated. 

(ii} The extent the proposed facility will be uRable to 
meet the need for the energy form produced by the proposed 
facility in the service area of the applicant. 

(iii) The efforts by the utility to miftimize-"ew-im~ae~s7 
oe-hy-hHiidin~-ode~Ha~e-ftew-raeii~~iee-~e-mee~-o-ien~-raft~e 
8emaftd7-~kere£ere-redHein~-~ke-need-rer-i"~~a±±in~-ane~ker-new 
raeiiity,-er-hy-Htii±zin~-and-eH~andin~-eHie~in~-£aeiiities~ 
determine the ade uac of the facilit to meet lon ran e demand. 

iv) Opportunities for joint use with energy-intensive 
industries or other activities~ to utilize the waste heat from 
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the proposed facility. 
(v) Research activities of the applicant e£-aew concern

igg technology ~Y~~~~b~e-te-~t which might minimize environ
mental aaa-eeeae~!e-i~~aet, social, or economic im acts, or 
improve the overall efficiency of the fac lity. 

fv±r--~~e-~~e~osea-ea-~!ae-~i£e-aaa-t~e-p~e;eetea-e~e~a
~in~-eapae±ty-a~~ia~-t~e-ea-~±ae-~i£e-e£-t~e-£ae±~ity~ 

(vi) The estimated on-line life of the facility. 
(vii) The ro ected o eratin ca acit durin the on-line 

life of the fac 1 ty. 
fer--Rea~eaab~e-~~~e~native-eae~~y-eeH~ee~-aaa-~eehne~e~ies 

£e~-~~e-ene~~y-£e~m-~~ea~eea-by-t~e-~~e~eeea-£aei~i~y~ 
(h) Reasonable alternative energy sources and technologies 

for the energy form produced by the proposed facility. 
(i) S~~~~e~-e£-a~~e~aa~iYe-ene~~y-ee~~ee~-a~e-a~~e~aa~iYe 

eieet~iei~y-~eHreee-ae~ivea-£~em-a~e~ea~-~ewer-~eaera~iea7-hya~e
eieetrie-~ewe~-~eneratiea7-ee~~-£i~ea-pewer-~ene~a~ien7-e~e~7 
aaa-a~~e~na~ive-~aee~iae-eeHree~-ae~±vea-£re~-er~ae-ei~7-ei~ 
shale,-sya~~e~ie-~aeeline-£rem-eea~-~i~~e£aetien7-eee~ Examples 
of alternative energy sources include, but are not limited to, 
crude oil, nuclear, coal, h dro, wind, and solar ener 

il Examples of alternatlve techno ogles a~e include al
ternative cooling systems and alternative air and water pollu
tion control devices. 

fii±r--EK~~anat±ea-e~a~~-be-~iven-a~-te-w~y-ehe-p~e£e~~ee 
seHreee-ana-eeehne~e~y-are-be~ee~-e~an-the-a~eeraaeives~--~h±s 
eempa~ieen-e~all-iae~Hae-eeeia~,-eeenem±e,-en~iaee~in~-f±nel~a
in~-eene~~He~±ear,-ana-env±~enmenea~-£aetere~--~~e-aieeHesien 
sha~~-a~se-±ne~Hee-ehe-ty~es-e£-ai££±e~~e±es-ehet-wi~~-be-en
ee~nte~ea-±£-ee~e~-se~reee-er-eee~ne~e~±ee-a~e-eheeea7-hew 
e~eee-ai££±e~ieiee-m±~he-be-se~yea,-ana-ehe-aeyenea~ee-ana-eie
aavaaea~ee-e£-eaeh-ee~Heieft7 

f£r--~~e-p~e£e~~ea-eite-ana-aiee~nae±ve-siees-eeas±ae~ea 
by-t~e-ap~~ieaneT--Reasene-t~e-p~e£e~~ea-s±ee-is-e~pe~±er-ee 
~~e-a~eeraative-siees-s~ail-be-aiseHeeeaT--~~e-aieeHee±en-s~a~~ 

±nei~ee-a-eeaeiaerae±en-ana-eempa~ieen-e£-eeeia~7-eeenem±e7 
en~±nee~±n~,-ana-envireamenta~-£aeee~e,-beeh-aH~±n~-ane-t~e-een
eerHe~±en-ana-e~e~at±eaa~-~~aeee~ 

f±r--See±~~-£~eeers-e~~~~-±ne~~de;-bHe-nee-be-~±m±tea-ee, 
~~ejeeeee-e~aa~es-±n-eeeiai-eer~etH~e~-±m~aeee-en-pHb~±e,-eem±
~Hbiie-ane-~r±vaee-ee~v±eee~-e~an~ee-in-~e~H~ae±en-ana-ieeai 
~±£e-eeyie-f±~e7-£a~ift~-eemmHniey-er-in6Hetr±~~-eemmHaieyr7 

f±i~--Eeenemie-£aetere-e~~~~-±neiHae7-b~t-net-be-~±m±eea 
te7-eenstrHee±en-~na-e~e~at±ea-eeeee~-eaK~e±en~-ieeal-and 
~everameatal-±neeme-~ene~atea-£rem-t~e-~~epeeea-£~e±iity~-~eeai 
ana-~everameneai-e~enaia~-ia-eaHeat±en7-wei£a~e,-~eaas7-mea±eai 
e~~e7-law-ea£ereemene,-~ne-eehe~-eerv±ees-as-~e~aeea-ee-ehe 
~re~esea-£~eil±eyT 

f±ii~--NaeHrai-env±ren~enta~-r~eee~e-e~a~i-±nei~ae;-bHt
nee-be-~im±eed-ee,-ei±mate7-gee~e~y7-ee±~,-~ye~e~e~y7-ve~eea
eiea7-aaa-w±~e~±re, 

f±vr--€H~eHral-env±ren~eaea~-£aeeere-e~aii-±nei~ee;-bHt 
ftOe-be-i~±ees-ee;-e~±ee±ng-afte-peeene±a~-iene-Heee-e~e~-as· 
~ee~eat±ena~ 7-~±eee~±eai7-are~aee~e~ieai~-a~~±eHitHra~7-e~ane-
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~e~tat±en,-eemme~e±al 7-~ee±dent±al,-and-±nd~et~±al-~eee~ 
~~T--B~aw±"~e-and-ma~e,-ae-~ollews~ 
~±T--F~el±m±na~y-e±te-~lane-at-a-eeale-at-leaet-±ll~4ea~ 

±nd±eat±n~-the-ant±e±pated-loeation-e£-aii-p~e~osed-£ae±l±t±ee 
eHeh-ae-ma;er-etrHet~ree,-roaes,-mater±ai-stera~e-~±iee7-ete~~ 

~±±T--S±te-analys±s-maps-de~±etin~-the-reievant-mappa~ie 
£aetere-i±sted-±n-sH~para~raph-~~T-o£-th±s-sH~eeetien~ 

~±±±T--Any-ethe~-maps-er-draw±n~s-neeeesary-te-±liHetrate 
the-~repeeed-£ae±i±tyT 

~hT--Bes±~n-eriter±a-and-e~;eet±vee-£er-the-ma;or-eem~en
ente-o£-the-prepesed-~ae±l±ty-eHeh-as-a-~e±ler7-eteam-~enera
to~,-tHrb±ne-~enerater,-eeei±n~-£ae±i±t±es7-and-em±se±on-eentrel 
dev±eei!h· 

~±T--Mater±ai-anaiye±s~ 
-~±T--Ail-mater±ais-eHeh-ae-a±r,-water,-eeai7-ehem±eai-eem

~eHRfie7-ete~7-that-£lew-±Rte-f±~e~7-are-Htili2ed-byT-the-pre
~eeea-£ae±i±ty-ehail-be-anaiyzed-ae-£eiiewe~ 

faaT--eeneHmpt±en-rate~ 
fa~T--deta±lea-ehem±eai-eontent-e£-all-±np~t-mater±ais~ 
faeT--B~H-eentent-e£-£Hei-mater±al~ 
~adT--eeHreee-e£-aii-±npHt-mater±als~ 
~±±T--Mater±ai-and-eRer~y-£iew-a±a~rame-f±neiHdiR~-heat-aRa 

radiaRt-eRer~y-£iewsT-ehaii-be-eH~m±ttea-te-±iiHstrate-the-~ath 
e£-eaeh-±npHt-mater±ai-throH~h-the-£ae±l±ty-±n-a-qHai±tat±ve-aRa 
qHant±tat±ve-maftRer-to-the-end-e£-±ts-£lew-eyeie~ 

~;T--~reatmeRt-e£-aii-mater±aie-that-£iew-eHt-e£-the-prepes
ed-£ae±l±ty~--~hese-mater±aie-may-~e-a±v±aed-±"te-three-~3T-ma;er 
eate~er±es~ 

~±T--FredHete-ana-~y-prea~ete-sHeh-ae-~aer-hydreear~e" 
i±qH±a-ana-eleetr±e±tyr 

1 ~±±T--Waete-mater±aie-sHeh-ae-eHha~et-~as-and-iiq~±a-ana 
sei±d-wastee~ 

f±±±T--Materiale-eHeh-ae-heat-and-raaiaRt-efter~y-that 
eseape-dHr±n~-preeeeeiR~~--~he-methea-e£-treat±n~-and-a±spere
±n~-eaeh-e£-these-mater±ale-ehaii-~e-a±se~eeea-±n-aeta±iT--~he 
methea-e£-meR±ter±R~-the-treatmeRt-and-d±spersai-e£-eaeh-e£ 
these-mater±aie-shaii-aiee-~e-diee~seed-±n-aeta±i~ 

~kT--eenetr~et±en-anaiye±er-ae-£eiiewe~ 
~±T--Eenstr~et±en-erew-by-s±2e7-sk±ii-ana-the-var±at±en-e£ 

s±ze-aeeera±n~-te-the-eenetr~et±en-seheaHie~ 
~±±T--EeRetrHet±en-seqHenee-ana-the-t±me-eeheaHie-e£-eem

piet±n~-eaeh-eempenentt 
~±±±T--EeRstrHet±eR-methea~ 
fiT--Reeiamat±oR-metfiee-te-~e-em~leyea-en-reee~rees-a±e

t~rbea-eHr±n~-eenetrtiet±enT 
(iii) The applicant shall evaluate load control tech

niques to de.termine whether they are cost-effective alterna
tives to additional generation. 

(iv) Explanation shall be given as to why the applicant 
chose the preferred energy sources and technology rather than 
the alternatives. This explanation shall include social, 
economic, engineering (including construction), and environ
mental factors. 
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(v) The applicant ~hall explicitly demon~trate the method
ology used to optimize the propo~ed facility capacity, load 
factor, and type in order to achieve maximum economies of scale 
and the applicant's desired level of reliability at the lowest 
economic cost. 

(2) Applications which involve more than one participating 
utilit shall demonstrate that a "oint interest venture is in the 
interest of the art c~ ants and the ubl~c. 

a Joint a l1cat~ons shal assess the benefits antici ated 
to the respective utilities ~uch as financi g, economies of 
scale, and reliability. 

(b) Joint application~ shall evaluate possible adverse 
impacts such as loss of flexibility, differing degrees of urgency 
due to differin rowth rates in ener demand, and differing 
state policies on energy conservat1on an ut~l1ty rate mak~ng. 

36-2.8(2)-5821 CONTENT--APPLICATIONS FOR UTILITY AND NON
UTILITY ENERGY GENERATING AND CONVERSION PLANTS: ALTERNATIVE 
SITING STUDY. 

(1) An application for a utility or nonutility facility 
as defined in 70-803(3) (a) of the Act shall contain a recon
naissance level alternative siting study, which shall include 
at least the following: 

(a) Definition and discussion of the uantities, sources, 
and acquisition patterns of major inputs i.e. inputs costing 
at least one percent of the facility operating costs) to the 
proposed facility. 

(b) Definition and discussion of the quantities and des
tination and distribution patterns of the output of the proposed 
facility. 

For a utilit facilit the information rovided in 
36-2.8(2)-S820(1) (a 1) (d of these rules is suf£ic1ent. 

(c) A determination of potential sites for the facility. 
Such determination shall include the following information or 
analyses: 

(i) A nonutility application shall contain a determina
tion of the geographic range of economic feasibility of the 
facility to the applicant from an analysis of the absolute 
costs of varying the location of the facility. 

(A) The analysis shall specify the effect upon the follow
ing costs, calculated on an equivalent basis, as the facility 
location would be moved toward demand or market centers or the 
sources of inputs such as, but not limited to, water, coal, 
raw materials, or labor: 

the construction and operation costs including both 
labor and transportation of materials and fuel; 
the costs of shipping the output of the facility; 
the time required to amortize the investment in 
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the fi'\c~l~ty; <~nd 
the net energy requ~red from the ri'\W mater~i'\1 to the 
product use st<~ge. 
(B) T!J.c analys~s resulting in the deUneat;i.on of the 

geogr<~Phic r<~nge of economic feasibility shall demonstrate 
that no other areas of econom~c feas~bil~ty are overlooked or 
excluded. Th~s may be accomplished by providing cost algorithms 
or maps from which the total facility costs can be calculated 
at s;i,tes ;i.nside <~nd outside the range of economic feasib;i.l;i.ty. 
Regardless of the method of demonstr<~tion, sufficient data and 
discussion must be supplied to enable the Department to recon
struct the analysis resulting in the geographic range of econ
omic feasibil;i.ty. 

(ii) A utility application shall ;i.nclude an appropriate 
analysis which demonstrates whether or not any facility site 
ex;i.sts outside of Montana which would result ~n lower costs of 
delivering the energy form in question to the load centers to 
be served by the output of the proposed facil;Lty than sites 
within Montana. 

(A) The analysis shall include, but not be limited to, 
the following: 

(aa) A list and description of sites that were evaluated 
outside Montana, including both load center and other locations. 

(ab) A list and description of sites initially evaluated 
in Montana. 

(ac) An analysis of the delivered cost of energy to the 
load centers identified in 36 2.8(2)-8820(1) (a) from a facility 
built at each of the sites re uired b 36-2.8(2)-8821(1) (c) (ii) 
(A) aa -(ab • Such costs, calculated on an equivalent basis, 
shall include, but not be limited to: construction costs, in
cluding a specific analysis of the effect on such costs of a 
facility location in a remote, sparsly populated area due to 
potential high labor turnover and low productivity; and opera
tion costs including differences in labor productivity and 
differences in transport costs of inputs to and outputs of the 
facility, including transmission line losses. 

(ad) Sufficient data shall be ?rovided to permit the 
Department to reconstruct the analys1s. 

(B) If a facility site outside Montana would result in 
lower costs of delivering energy to the load centers to be 
served by the proposed facility, then the application shall 
contain an explanation of why the facility is proposed to be 
constructed in Montana. 

(iii) The a licant shall desi nate otential facilit 
sites 2.6 s uare kilometers (about one s uare m~le in area. 
A nonutil1t a licat;i.on sha 1 desi nate these s1tes within 
the geographic range of econom1c eas1b l1ty, A ut 1 ty 
appl~cation shall designate these sites with~n at least the 
entire <~rea of Montana. These sites shall reflect the avail
able diversity of such factors, as but not limited to, proxi
mity to popul<~tion centers, process water, existing trans-
ortation corr;i,dors, and demand centers. The sites rna not 

include spec ally managed areas 1n which federal, or state 
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legal restrictions would prohibit siting the proposed facility. 
(iv) The potential sites shall be com~ared on economic 

and environmental grounds and a ~referred s~te designated. 
The criteria which shall be cons~dered in comparing the sites 
shall include, but not be limited to, the following: 

(A) Cost minimization, reliabilit , and other criteria 
which wou max m ze t e use Ulness o the s te to the applicaRt. 

(B) Social impact criteria. The application shall contain 
an appropriate assessment of the relative social impacts at the 
different sites. For the county in which a facility is pro
posed and any other county within 16 kilometers (about 10 miles). 
of a potential site, the attitudes of the county residents 
should be evaluated toward the cumulative effects of the ~ 
of development likely to follow the proposed development and 
towards growth and development in general. The applicant may 
upon prior written approval of the Department assess the social 
impacts by another method. 

(C) Socio economic criteria. Evaluation shall be made of 
the ab~l~ty of the area in and around each site to supply con
struction and operational labor to the proposed plant and pro
vide social services for the required inflow of direct and in 
direct labor and associated population. The evaluation shall 
include, but not be limited to, a discussion of: the existin 
labor force; supply of skilled labor wit in the area to meet 
the job requirements for the facility; and present and project
ed employment and unemployment rates. Consideration shall also 
be given to the differential impacts near the different sites 
on public and private economies including, but not limited to: 
taxes; public expenditures for hospitals, mental health facil
ities, ublic health service, sewer and water s stems, schools, 
roads, pol~ce and ire protect~on; ex st~ng businesses and 
farms; and labor and housing markets. 

(D) Social welfare. Evaluation shall be made of the 
differential impacts of the facility at the different sites on 
particularly sensitive segments of the local population such as 
the poor, the elderly, the long term unemployed, and the ill for 
whom sensitivity to likely emissions from the plant shall be 
considered. 

(E) Environmental criteria. Using at least existing infor
mation, the sites shall be compared as to existing ambient air 
and water quality relative air pollution potential, and the 
ossibilities and difficulties for ac uirin and dis osin of 

process and cooling water and disposal o solid wastes. For 
each site any legal restrictions which would increase the 
difficult and cost of com liance with air and water ualit 
standards shall be noted and discussed e. • roxim~t to PSD 
Class I areas . The likelihood of impact~ng qreas of high 
productivity of plant or animal habitats or of impacting rare 
or endangered species shall also be evaluated. The compati
bility of each site with existing federal, state, and local 
land use plans and local legal restrictions shall be discussed. 
Should a potential site not be compatible with a local legal 
restriction, justification shall be given explaining why the 
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restriction would be unreasonable and should not be applied 
to the proposed facility. The explanation shall include one 
or more of the factors cited in 70 810(1) (f) of the Act. 

(F) Economic-environmental. Evaluation shall be made of 
the short and long-term external economic impacts such as the 
effect on nei hborin land roductivit caused b the chan ed 
air and water quality, o the opportunity cost of the water 
withdrawals for the facility, and of the expected impacts on 
housin and ublic services. 

d) DesignatLon and description of the preferred site 
considered by the applicant. The application shall designate 
the applicant's preferred site amon~ the potential sites and 
shall provide a detailed justificatLon for this designation. 
Additionally, the application shall contain a detailed des
cription of the preferred site, including considerations of 
social, economic, engineering, and environmental factors, dur
ing both construction and operation phases of the proposed 
facility. 

(i) Social factors shall include, but not be limited to: 
projected changes in social structures; impacts on public, semi
ublic and rivate services; chan es in o ulation and local 

life style (e.g. farming communLty or industrial community • 
(ii) Economic factors shall include, but not be limited 

to: construction and o eration costs; taxatLon; local and 
governmental income generated rom the proposed facLlLty; and 
local and governmental spending in education, welfare, roads, 
medical care, law enforcement, and other services as related 
to the proposed facility. 

(iii) Natural environmental factors shall include, but not 
be limited to: climate, geology, soil, hydrology, vegetation, 
wildlife, air quality, and water quality. 

(iv) Cultural environmental factors shall include, but not 
be limited to: existing and potential land uses such as recrea
tional, historical, archaeological, agricultural, transporta
tion, commercial, residential, and industrial uses. 

(2) Records, materials, or other information furnished 
pursuant to the Act or these rules are a matter of public 
record and are open to public inspectLOn. However, any records, 
materials, or information entitled to protection as trade 
secrets shall be maintained as confidential if so determined 
by a court of competent jurisdictLon. 

36-2.8(2)-S822 CONTENT--APPLICATIONS FOR UTILITY AND 
NONUTILITY ENERGY GENERATING AND CONVERSION PLANTS: FACILITY 
DESCRIPTION AND DESIGN. 

(1) An application for a utility or nonutility facility 
defined in 70-803(3) (a) of the Act which is an energy genera
ting or conversion plant shall describe the proposed facility 
including the following information: 

(a) Drat·lin s and ma s, as follows: 
PrelLmLnary SLte plans at a scale no smaller than 
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facilities such as major structures, roads, and material 
storage piles. The site plans shall include topography and 
proposed drainage control. 

(ii) Anl other maps or drawings necessary to illustrate 
the proposed acility. 

(b) Design specification, criteria, and objectives, or 
other information of sufficient detail that will enable the 
Department to determine the levels of emissions, including 
gaseous, liquid and solid effluents, and the reliability of 
operation of the major components of the proposed facility such 
as a boiler, steam generator, turbine generator, cooling facili 
ties, and emission control devices. The applicant shall supply 
a list of any reports, documents, studies, analyses, determina
tions, or calculations performed by the applicant or by any con
tractor on the applicant's behalf which indicate that the design 
specifications and objectives for the major components are ade 
quate and can be maintained in the continuous operation of the 
facilit (e .. bench, ilot, or demonstration scale emission 
control equ~pment reports . 

(c) Material analysis. 
(i) All materials such as air, water, coal and chemical 

compounds that would flow into. (i.e., be utilized by) the pro
posed facility shall be analyzed as follows: 

(A) consumption rate; 
(B) detailed chemical content of all in ut materials; and 
C heat content o fuel mater~al. 
(ii) Material and energy flow diagrams (including heat 

and radiant energy flows) shall be submitted to illustrate the 
path of each input material through the facility in a qualita
tive and quantitative manner to the end of its flow cycle. 

(d) A qualitative and quantitative discussion of the 
treatment of all materials which would flow out of the pro
proposed facility. If precise estimates of output quantities 
are not available, then a quantitative range of output amounts 
shall be specified. The method of using, treating, and dis~ 
persing materials in each of the following categories shall be 
discussed in detail, including the method of monitoring the 
use, treatment, and dispersal: 

(i) Products and by-products such as gas, hydrocarbon 
liquid, and electricity; 

(ii) Waste materials such, as gases, liquids, and solids; 
(iii) Energy forms such as heat and radiant energy that 

escape during processing. 
(e) Construction analysis, as follows: 
(i) The construction crew by size, skill, and the varia

tion of size according to the construction schedule; 
(ii) A milestone chart and critical path method chart 

showing the estimated construction sequence and the time sche
dule of completing each component; and 

(iii) Construction method. 
(f) Reclamation methods to be em lo ed on resources dis

turbe during construction, operation, and decommission phases 
of the proposed facility (e.g. the proposed reclamation method 
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after the facilit o erational sta e). 
method of decommissioning any proposed 

36-2.9(2)-S830 CONTENT--APPLICATIONS FOR ELECTRIC TRANS
MISSION LINES AND GAS OR LIQUID TRANSMISSION LINES. 

(1) An application for a facility defined in subsections 
70-803 (3) (b) and 70-803 (3) (c) of the Act which is an -felectric 
transmission linee-a~a or gas or liquid transmission linee+ 
shall contain the following: 

(a) An explanation of the need ~e~-~ra~emi~~iHg-eiee
~r±ei~y7-gaBy-e~-i±~~±a-~ya~eea~~eH-~~ea~e~e-£rem-A--fe~ar~iH~ 
~e±H~+-~e-B--feHa±~g-~e±H~T~ for the proposed facility to trans
mit electricit , as, or li uid h drocarbon roducts. 

(i For electric transmission lines the explanation of the 
need shall include one or more of the following factors based 
on existin or ro'ected conditions: 

Insufficient power transfer capacity under normal or 
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tion based on or referring to reliability of supply considera
tions shall provide the following: 

(aa) Historical line outage data including the duration 
and location and cause of the outage, the load lost, and the 
number and type of customers affected if known. 

(ab) Information on the practice followed by the applicant 
with regard to desired levels of transmission and distribution 
reliabilit and an anal sis of how that ractice affects the cost 
of electr city to customers o the applicant as compared with 
hi her and lower levels of reliabilit . 

A list of the types of customers in the area to be 

event o an outa e on the ex~stin transrniss~on s stern. The 
list shall ident~ y spec~fically al industrial customers and 
all customers involved in the rotection of the ublic health, 
sa et , and wel are e .. has ~tals, nurs~n homes, or alice 
and fire departments • Any other customer which in the appli 
cant's o inion re uires s ecial reliabilit considerations 
shall also be s ec~ficall ~dentifie . 

(ii Appl~cations for electric transmission lines not 
based solely on transient stability considerations shall include 
the following: 

(A) A minimum of four load flow studies showing: the base 
case illustrating the problem; the immediate effect of the solu 
tion; and two load flows showing the performance of the solution 
five and ten years later, or at other annual intervals agreed 
to in writing by the Department for which load flow·data are 
available. All load flow studies shall clearly indicate any 
assumptions made, including any relevant input data, and a single 
line diagram showing r~ and MVAR loads and flows and voltage 
levels. 

(B) Ten year historical and ten year projected load growth 
data at each point of distribution in the area needing addition
al facilities. These data shall be provided in tabular and 
graphic form. Projections of load growth shall include a des
cription of the assumptions used in making the projection. 'rhis 
shall include, but not be limited to, assumptions about: popu
lation growth; changes in electrical use per household; indus
trial, commercial and agricultural use of electrical energy and 
power; economic conditions affecting industrial and commercial 
activity; conservation; and renewable alternative energy use. 
The effect upon demand of changes in the average price and 
rate structure for electric ener shall be assessed. 

(aa Whenever anticipated add~tional load is used to 
justify or support an application for a new transmission line, 
the applicant shall list both the total connected load and the 
after-delivery maximum demand for each additional load. The 
ratio of the after-delivery max~mum demand to total connected 
load for the antici ated additional load shall be com ared to 
the same ratio or similar existing customers already on se~ice 
to establish the validit of the after-deliver load estimate 
e.g. the projected ratio for a new sawmill shall be compared 

to data for an existing, similar sawmill customer). 
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(ab) An explanation shall be given of the effects of 
the applicant's energy conservation or promotion programs, if 
any, on past and present energy consumption rate and on future 
energy growth rates. The applicant shall assess the potential 
for conservation and a reduction in promotional activities for 
reducing or eliminating the need for the proposed facility. 
The a lication shall include a discussion of the consistenc 
of the proposed acil~ty w~th state, reg~onal and national 
energy and conservation policies and programs, 

(b) A discussion of the availability of various tech
nologies that can fulfill the need. BxpleiH-why-~he-pre£erred 
~eehHelo~y-ie-he~~er-~hoH-~he-e~he~e~--~hie-ehell-iHel~ae-eeeial7 
eeeHemie7-eH~iHee~iH~-aHa-eHvireHmeH~el-£ae~ers~--~his-eiee~e
s±eH-ehall-also-iftel~de-~he-~ypee-e£-di££ie~l~ies-~ha~-will-he 
efteO~H~eree-i£-e~her-~eehHole~iee-ere-empleyed7-how-~heee 
d±££ie~l~iee-eaft-be-eolvee7-aHd-wha~-advaH~a~ee-aHd-dieaevaH~a~ee 
ere-invelvea. · 

(i) Explanation shall be given as to why the applicant 
chose the preferred technology rather than the alternatives. 
This explanation shall include social, economic, engineering, 
and environmental factors. The recommended transmission tech
nology and all alternatives considered shall be shown graphi 
cally in a manner agreed to by the"applicant and the Department. 

(ii) The application shall discuss the applicability of 
load control techniques for solving or mitigating the need for 
additional electric transmission facilities. If applicable an 
evaluation shall be provided which determines whether load 
control techniques are cost effective alternatives to addition
al electric transmission facilities. 

(c) A projection indicating when the proposed facility 
will become insufficient to meet the future growing demand at 
which time a need will exist to construct additional facilities 
to meet such demand. Included with the protection shall be a 
detailed explanation of the methodology by which the ~rejection 
is made includin load flow studies or other calculat~ons. 

d) The efforts by the appl~cant to m~n~m~ze ~mpacts, as 
by building facilities to meet a long range demand, therefore 
reducing the possibility of installing another new facility, 
or by utilizing and expanding existing facilities, or by remov
ing older facilities after locating new facilities in better 
locations. 

~e~--~he-pre£erred-~raHemiesieH-eerriaer-ana-al~erHa~±ve 
~ranemiesien-eerr±aers-eeHeiderea-hy-~he-applieaH~~--Reasene 
~he-pre£errea-eerriaer-is-e~perier-~e-~he-al~erHa~ive-eerr±aers 
ehall-be-dise~ssea.--~he-dise~es±en-shell-iHelHae-a-eeHeiaera
~±en-and-eompar±eeH-e£-soeial7-eeeHemie7-eH~ineer±n~7-ana-en
v±renmen~e~-£ee~ereT-he~fi-dHrift~-~he-eene~rHe~±en-and-epera
~iena:l:-phasee-,. 

(e) Research activities of the applicant on technology 
which might minimize environmental, social, or economic 
impacts, or improve the overall efficiency of the transmission 
system. 

(f) The preferred transmission corridor and reasonable 
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alternative transmission corridors considered by the applicant. 
Reasons the preferred corridor is superior to the alternative 
corridors shall be discussed. The discussion shall include a 
consideration and com arisen of social, economic, en ineerin , 
and environmental factors, dur ng both the construction and 
operational phases. 

(i) Social factors shall include, but not be limited to7 : 
projected changes in social structure; impacts on public, -
semi-public and private services; and changes in population 
and local life style (i.e., farming-Gommunity or industrial 
community). 

(ii) Economic factors shall include, but not be limited 
to,: construction and operation costs; taxation; local and 
governmental income generated from the proposed facility; and 
local and governmental spending in education, welfare, roa~ 
medical care, law enforcement, and other services a~-~e~a~ed 
~e-~he-~re~eeed-~aei~i~y~ 

(iii) Natural environmental factors shall include, but 
not be limited to7 : climate, geology, soil, hydrology, vegeta
tion, end wildlife;, and air and water quality. 

(iv) Cultural environmental factors shall include, but not 
be limited to, existing and potential land uses such as recrea
tional, agricultural7 and industrial uses. 

~~*191 Drawings and maps, as follows: 
~i*--~he-~~eferred-and-a~~erna~ive-re~ee~-e£-eranemieeien 

eerrider~-~ha~~-oe-~~eeeed-en-B~s~s~s~-~~~~-min~ee-eere~ra~hie 
ma~e,-er-ma~e-frem-eeher-ee~reee-e£-aer±a~-~heee~ra~he-wieh-a 
eea~e-ne-ema~~er-~han-~~~47 999~--i£-ehe-aoeve-deeerioed-ma~e 
er-aeriai-~heeee-are-nee-ava±iao±e7-mare-wi~h-a-eea~e-e£-i~i~57 
999-ehaii-oe-~eed.--~Mape-e£-ehe-~aeeer-~eaie-eeverin~-Meneana 
are-avaiiaoie-frem-ehe-Be~areMene,* 

~±±*--Braw±n~e-e£-~refe~red-and-a~~ernaeive-areh±eeee~ra~ 
de~i~ne-£er-£aei±±eiea-e~eh-ae-e~eeerie-eranem±eeien-eer~ee~~ee7 
aq~ed~eee7-e~oetaeiene7-and-~~mp-eeaeiene-ehai±-oe-e~~mieeed. 

(i) The center or outer boundaries of the preferred and 
all alternative corridors shall be lotted on United States 
Geological Survey (USGS 7 1 2' or 15' quadrangle maps or USGS 
maps preliminary to the published quadrangle maps. If USGS 
quadrangle or preliminary maps are not available, then the 
corridors shall be demarcated on maps with a scale 1:125,000 
or larger. The lines marking the corridor boundaries or center 
shall be no wider than one millimeter and shall be located 
accurately to within 0.16 kilometers (1/10 mile). If aerial 
photographs with a scale 1:62,000 or larger exist and are 
available, the applicant shall also plot the corridor boundaries 
on them and submit them with the application. 

(ii) For electric transmission lines a map showing the 
2eographic locations of all power lines of design capacity of 
50 kilovolts and larger in the vicinity or referred to in the 
application shall be included. The map lines representln~ 
the ower lines shall be no wider than one millimeter and shall 
be located accurately to withinQ.40 kilometers (1 4 mile) or 
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0.32 centimeters (1 8 inch) on them& , whichever is smaller. 
~~t(h Description of engineering design specifications 

or criteria as follows: 
~~t--Por-elee~r~e-~ra~e~~ee~o~-l~~ee~ 
~aat--eo~d~e~oro-by-~a~erial-~y~e;-eroee-eee~±o~,-~±d-

e~a~-~ro~~d-eleara~ee7-o~ae±~~-be~wee~-~ftaeeeT-e~e.~ 
~abt--~±~ft~~±~~-~re~ee~~o~-eye~e~~ 
~aet--%~e~la~ere-by-e±2e7-~a~er±al~ 
~adt--~fter~al-ea~ae±~y-a~e-ra~±ft~~ 
~aet--Power-loeoeo-ao-~eree~~a~e-o~-loae-a~e-*VA-ra~iH~~ 
~a~t--Pftye~eal-rel±ab±l±~y-o~-l±~e-aMe-~o-~eo~ra~ft±e 

loea~±oft-a~a-eoftai~±oft~ 
~a~t--S~be~a~±ofte~ 
~aftt--Plaftfted-o~era~±oftal-vol~a~e~ 
~a±t--er±~±eal-vol~a~e; 
~iit--Por-~ae-afta-l±~~ie-~ra~e~±ee±oft-l±ftee~ 
~aat--eoftd~±~-e±ze~ 
~abt--PreeeMre-;
~aet--~ra~e~~~~±~~-or-~~~±~~-ea~ae±~y--Hor~al-a~a-~aK±~tim"7 
~aat--ifteMla~io~-me~ftod-~±~-a~yt; 
~aet--P~~~i~~-e~a~±o~e~ 
~a£t--ea~ftod±e-~re~ee~±oH-eye~e~. 
(i) For the preferred and each alternative electric trans

mission lans and technolo ies identified in 36-2.8(2) 5830(2). 
A General: 

(aa) Length, voltage and surge impedence loading the 
transmission line; 

(ab) Number and location of substations affected; 
(ac) Estimated beginning and ending dates of construction 

(a bar chart for the transmission line and each substation shall 
be attached); 

(B) General design; 
(aa) Corona loss in KW mile; 
(ab) An estimate of minimum and maximum right-of-way widths; 

and 

(C Conductors: 
(aa) Number of conductors 
ab Bundle spacing, space details, 

where applicable; 
(ac) Conductor t name; 
ad) Theoret1cal vo tage grad1ent 1n KV em and as a per

centa e of critical volta e radient for the line; and 
Equ1valent phase spacing. 

Structures; 
Height range; and 
Approximate number per mile. 

Substations: 
(aa) Map showing the proposed location of each substation 

and extension; and 
(ab) A roximate land re uirements. 
(F An assessment of potent1al corona and hardware genera

ted audible noise and radio and television interference problems. 
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ano 

D) Pumping stations; and 
(E) Cathodic protection system. 
~nflil Construction analysis, as follows: 
(i) Construction crew by size, skill and the variation of 

size according to the construction schedule; 
~***--€eft8~~~e~ieft-8eq~eftee-aRe-~ne-~!me-senea~ie-e~-eeM

pie~iftg-eaen-pha8e-e~-eeft8~~~e~!eft~ 
(ii) A milestone chart ano a critical path method chart 

showing the estimated construction sequence and the time sche
dule of com letin each com anent; and 

(iii) Construction method .e.7 ~ eree~i"~ erection 
of tower or pole structures, stringing conductors7-e~e·*· 

~i*(k) Reclamation methods to be employed on resources 
disturbe~uring construction and operation. 

36-2.8(2)-S840 CONTENT AND FORMAT--APPLICATIONS FOR OTHER 
FACILITIES. 

(1) For facilities other than those described in eee~ieft8 
36-2.8(2)-S820 aftd through 36-2.8(2)-S830 of these rules, con
tact the Department to obtain a format and content fitted for 
the proposed action. 

36-2.8(2)-SBSO FILING FEE AND ESTIMATED COST OF FACILITY. 

~i*--A8-a-par~-e~-aft-appiiea~ieft-~e~-£aeii±~ie8-de~ifted-±a 
6ee~ieft-~e-eea~ar~ar-e£-~he-Ae~;-afte-aeeeeia~ed-£ae±i±~ie8 7-~ne 
ea~ima~ed-eeae~r~e~ieft;-eftgiReeriftg7-iaftd-aeq~ie±~iea7-aaa-eea
~ia~eaey-ees~s-ehaii-~e-i~eMi~ed7-enew±ftg-varie~e-eeMpeaea~s 
aaa-new-eee~e-we~e-eaieHia~ed-ia-~ne-~eiieWift~-MaftRe~~ (1) AS 
a art of an a lication for facilities defined in 70-80~ 
of the Act and associated fac1lit1es defined in 70-803 4 of 
the Act the total costs and ex enses attributable directl or 
ind rectly to the eng1neering and construction of the proposed 
facillty and associated facilities shall be estimated and 
described in as much detail as possible. As used herein, en
gineering costs include the costs related to planning, design, 
and land component acquisition. Construction costs include 
costs related to the site preparation, erection and assembly, 
and commissioning costs. 

Such engineering and construction costs shall include, 
but not be limited to, the following: costs of materials, 
supplies, and equipment, including allocable construction 
equipment costs; labor and management personnel compensation 
and salaries; contract and subcontract fees; employee bene
fits; employment, sales and use taxes; per diem and subsis
tence allowances; site acquisition expenditures excluding the 
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acquisition costs of mineral rights and interests; the costs 
of access roads including modifications and improvements to 
ex1sting roadways when such modifications or improvements are 
necessitated by the proposed facility, and the costs of other 
dependent components; and all other costs necessary and inci
dent to the construction of the proposed facility. 

The engineering and construction costs as defined shall be 
itemized by components together with an explanation of how 
the costs were calculated in the following manner: 

(a) For plant facilities: 
(i) Ee~~ma~ea-pi~H~-rae±i±~y-ecosts shall be itemized 

by components wh±eh-h~ve-di££ereH~-£HHe~ieHe-eHeh-~s (~ 
building structure, boiler, generator, and cooling tower} 
which have different functions. -

~!±f Bs~im~~ed-~ell~~ieH-eeH~rei-£~e±ii~y-eee~s-eha±i 
a±ee-he-i~emi~ea-by-eem~eHeH~e7-e~eh-ae-eiee~ree~a~ie-~re
ei~:i~a~erT-e~e..-

(ii) Estimated costs of pollution control facilities 
such as electrostatic precipitators shall also be itemized 
by components. 

(b) For associated facilities: 
(i) Estimated costs £er-aeeee±a~ed-rae±±:i~iee shall be 

itemized by components wh:ieh-have-di££ereH~-£~fie~~efis-sHeh-ae 
(~ the water supply line, pumping stationL efta surge pondL 
and electric transmission lines) which have different functions. 

(c) For electric transmission line facilit1es: 
(i) Estimated ~raHem:ieeiefi-liHe cost per mile and the 

total length of transmission line; 
~ii~--Ee~im~~ed-eee~-£er-eaeh-e~be~a~iefi7-eap~ei~er-aHd 

reae~er-afid-a±±-~he-£~e:ii:i~:iee-aeeeeia~ed-wi~h-~he-~raHeMiee:ieft 
±:iHe• 

*2t--Ae-a-par~-e£-aH-~ppi:iea~iefi-£er-~ae-afid-±±~Hia-~raHe
missieH-£ae:i±:i~:iee-de£~fiea-:ia-6ee~ieH-~9-993*3~*et-e£-~he-Ae~7 
~he-ee~im~~ed-eeHs~r~e~iefi;-efi~iaeeriH~;-aHd-eeH~iH~eHey-eee~e 
eha±±-he-i~emi~ed,-ehewiH~-varieHs-eem~efiefi~s-aHd-hew-eee~e-were 
ealeH±a~ea-~fi-~he-£e±iewifi~-msfifier~ 

*at--Ee~ima~ea-~rsHemiee:iefi-iifie-eee~-per-mile-afia-~he 
~e~~i-ieH~~h-e£-~he-~raftemissieH-iiHe• 

*b~--Be~ima~ea-eee~-£er-eaeh-e~be~a~iefi;-~Hmpifi~-e~a~ieH7 

~3~--~fi-de~ermiftiH~-ee~ima~ed-eefie~rHe~ieft7-eft~iHeeriH~7 -
laHd-ae~tiiei~ieH;-afta-eeH~iH~eftey-eee~e7-iH£ia~ieftary-aHd-ee
eai~~iefi-£ae~ere-ehaii-he-Heed-iH-~he-ea±eHla~ieHs•--Me~hede 
e£-ealeHia~ifi~-~he-iH£la~iefiary-afid-eeeaia~ieH-£ae~ers-eha±± 
he-ehewH-£er-a±±-eempefiefi~s-e£-~he-ees~-ee~im~~e .. 

(ii) Estimated cost for each new transmission substation 
or each alteration of an ex1st1ng transmission substation asso
ciated with the construction or lanned o eration of the re
posed electric transm1ssion line nclud1ng: 

4-4/24/78 

land ac uisition, levelin , fencin and civil works; 
circu1t breakers and protect1on equ pment; switches; 
power, current, voltage transformers; 
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busbars and items not already covered; 
installation and commissioning cost. 

(d) For gas and liquid transmission facilities: 
(i) Estimated cost per mile and the total length of the 

transmission line • 
. (ii) Estimated cost for each substation and pumping 

stat1.on. 
(2) All costs shall be estimated based upon the date on 

which the cost will accrue according to the construction sche 
dule required by these rules. A discounted present value of 
all costs shall be calculated for the date on which construction 
is projected to betin in the construction schedule sup1lied 
pursuant to 36-2.8 2) S822(l}{e)(iiJ or 36 2.8(2) S830 l)(j)(ii). 
The appropriate most recent Handy-Whitman Index of Construct1.on 
Costs or other industry recognized and Department approved con 
struction cost index shall be used to estimate the cost infla
tion of all cos'ts to the appropriate date in the construct1.on 
schedule. The rate of discount used to convert costs to the 
beginning date of construction shall be the most recent value 
published by the United States Office of Management and Budget. 
The calculation of the total discounted present value of the 
estimated facility cost must be sufficiently detailed to enable 
the Department to reconstruct'it from this total discounted 
present value of the estimated facility costs. 

Sub-Chapter 4 

NOTICES OF INTENT TO FILE AN APPLICATION 

36-2.8(4)-S854 GENERAL REQUIREMENTS. 

(1) (a) A potential applicant filing a notice shall submit 
an ori inal and 19 co ies of the notice at the time of filin 
to t e Department, 32 So. Ewing, Helena, Montana 59601. 

(b) The notice shall be typed, printed, or otherwise 
legibly reproduced on 8 1/2" x 11" paper. Maps, drawings, 
charts, or other documents bound in an a lication shall be 
cut or fo ded to 8 1 2 x 11 size. Ma s, draw n s, or 
charts rna accom an a not1.ce as se arate exhibits. 

(c All pages in an applicat1.on shall be consecutively 
numbered. Maps, drawings, or charts accompanying the notice 
as exhibits shall be identified as "Exhibit ," and if 
comprising more than one sheet shall be numbered "sheet 
of " 
~ The notice shall state the name, title, telephone 

number, and post office address of the person to whom communi
cations in regard to the notice shall be made. 

(e) The notice shall be accompanied by: 
(i) Proof of service of a copy of the notice on the chief 

executive officer of each municipality and the head of each 
federal, state, and local government agency charged with the 
duty of protecting the environment or of planning land use in 
which any portion of the facility is to be located, both pri
marily and as alternatively proposed in the notice. The poten-
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tial applicant may contact the Department, the Department of 
community Affairs, or the Environmental Quality Council for 
advice regarding the appropriate agencies to be served. The 
state government agency heads to be served shall include, but 
not be limited to, those of the Environmental Quality Council 
and the Departments of Health and Environmental Sciences, 
Highways, Community Affairs, Fish and Game, State Lands, and 
Public Service Regulation. 

(ii) Proof that ublic notice of the notice was iven 
to ersons res din n the mun~c al~t~es entitled to rece~ve 
the notice under 36-2.8 4 -S854 1 e (i) of these rules by the 
ublication of a surnrnar and the notice, and the date on or 

about which ~t s to be ~led, n those newspapers as will 
serve substantial! to inform those ersons of the notice. 

(2 Within the thirty day period after a notice is form
ally filed, the Department shall evaluate the notice to deter
mine whether it is in patently substantial compliance with the 
Act and these rules. If the Department determines that the 
notice is not in patently substantial compliance with the Act 
and these rules within this thirty day period, the notice shall 
be considered void and the De?artment shall reject the notice, 
notifying the applicant in wr~ting and listing the notice de
ficiencies. 

(3) If a potential ap~licant desires to change or add to 
a notice, after the notice ~s formally filed, the potential 
applicant shall inform the Department of the change or addition 
b certified mail or ersonal service. If the chan e or addi
t~on w~ result ~n a substantial change ~n the size or type 
of facility or in the preferred or alternative locations of 
all or a portion of the proposed facility, the Department may 
consider the change or addition to require a new notice. A 
substantial change may include, but is not limited to: 

(a) A change in the type of fuel or method of cooling, or 
method of ollution control ro osed for the facilit ; 

b A change ~n fac~l~ty s~ze of at least: 
(i) 50 MW electrical generating capacity; or 
(ii) 500,000 tons er ear of coal utilization, refinin , 

or convert~ng capac ty; or 
(iii) 25,000,000 cubic feet per day of gas production 

capacity; or 
(iv) 25,000 barrels per day of liquid hydrocarbon produc

tion capacity; 
(c) A change in the location of the preferred site. At 

any time prior to an application the Department and applicant 
may a1ree to substantial changes in a notice which would not 
const~tute a new notice. Upon such an agreement the applicant 
must provide public notice of the change in the notice at least 
180 days prior to filing an application for the proposed 
facility. The submission of data or information requested by 
the ~epartme~t or as offered by th7 applicant to explain, support, 
rov~de deta~l with res ect to an ~tern described in eneral 

terms in the original notice shall not be considere to require 
a new notice. 
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36-2.8(4)-S855 CONTENT--NOTICES FOR ENERGY GENERATING 
AND CONVERSION PLANTS 

as 

(a) A conceptual design of the facility describing the 
major facility components such as boilers, steam generators, 
cooling facilities, and emission control devices and the major 
material and energy flows. 

(b) An alternative siting study as required in 36-2.8(2)
S821. 

36-2.8(4)-S856 CONTENT--NOTICES FOR ELECTRIC TRANSMISSION 
LINES AND GAS OR LIQUID TRANSMISSION LINES. 

36-2.8(4)-S857 CONTENT AND FORMAT--NOTICE FOR OTHER 
FACILITIES. 

(1) For facilities other than those described in 36-2.8 
(4)-S855 and S856, contact the Department to obtain a format 
and content of the notice for the proposed facility. 

36-2.8(4)-SSSB FILING FEE REDUCTION 

When an application is filed for a facility for which a 
valid notice has been previously filed at least 12 months prior 
to the application filing date, an applicant is entitled to a 
five percent reduction of the filing fee if the facility type, 
size, or preferred location is not substantially changed from 
that specified in the notice. 

If the application is substantially changed, the previous 
notice is not applicable and the five percent filing fee reduc
tion may not be allowed unless the substantial changes have 
been formally agreed to be the Department and the required public 
notice given prior to the date on which the application is 
filed. 

Sub-Chapter 6 

Long-Range Plans 

36-2.8(6)-S860 GENERAL REQUIREMENTS. 

Montana Administrative Register 
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plans shall be submitted on or before April 1 of each year 
by each utility, and each person contemplating construction 
of a facilit in Montana in the ensuin ten ears, and cover
~ng a per~od of ten l years start~ng from April 1 of the 
year submitted. 

~~~(a) The utility and each person shall submit ~weR~Y 
~~a~ an original and 12 copies of the long range plan at the 
time of filing to the Department, 32 So. Ewing, Helena, Montana 
59601. The utility or person may submit les~-~haR-~weR~y-~~e~ 
fewer than 12 copies upon prior approval of the Department. 

(b) The long range plan shall by typed, printed, or other
wise legibly reproduced on 8 1/2" x 11" paper. Maps, drawings, 
charts, or other documents bound in a long range plan shall be 
cut or folded to 8 1/2" x 11" size. Maps, drawings, or charts 
may accompany a long range plan as separate exhibits. 

~e~--~y~ee-e~-e~~ee~-ma~e~iai-ehaii-haYe-a-1-if~ll-ma~~iR 
eR-~he-eiReiR~-side.:aRd-a-ill-mat-~iR-eR-aii-e~het--side~.,-

~d~(c) All pages in a long range plan shall be consecutive
ly numbered. Maps, drawings, or charts accompanying the long 
range plan as exhibits shall be identified as "Exhibit , 
and if comprising more than one sheet shall be numbered "sheet 

of " 

36-2.8(6)-5870 CONTENT. 

(1) Within each long range plan the approximate filing 
date for new applications shall be listed in the following 
manner: 

(a) For the first planning year, ~he-eHbmiesieR-da~e-e~ 
eaeh-ex~ee~ed-a~~iiea~ieR-ehaii-ee-iftdiea~ed-eR-a-~~at-~e~iy 
baeie7 -i.,-e.,- 7-iftdiea~e-whieh-~~a~~e~-a-Rew-a~~iiea~ieR-wiii-he 
filed.,. the quarter in which each application is expected to 
be filed shall be indicated. 

(b) For the second and third planning years, ~he-e~h
mieeieft-aa~e-e~-eaeh-ex~ee~ea-a~~iiea~ieR-ehaii-he-iftdiea~ea 
eH-a-eemi-etftft~ai-baeie.,- the half-year in which each applica
tion is expected to be filed shall be indicated. 

~e~--F~em-~he-fe~r~h~yea~-~e-~he-~eft~h7-~he-da~e-e£-£iiiR~ 
afty-8ew-a~~iiea~ieR-shaii-he-iRdiea~ed-eR-a-yea~iy-hasie, 
From the fourth to the tenth years, the year in which each 
a lication is ex ected to be filed shall be indicated. 

(d Because additiona time beyond the Department study 
Eeriod is necessary to obtain a certificate for a facility 
(e.g. time is required for Board hearings), the period of time 
allowed in the lon ran e lan between the ro'ected a lica
tion date and the date by which construction o the fac~lity 
should be initiated to meet the projected need should exceed 
the maximum Department stud¥ period by at least six months. 
That is, for applications w~th one year and two year maximum 
Department study periods, at least 18 and 30 months, respective
! , should be allowed in the lon ran e lannin calendar 
between the projected applicat on and the in~tiation of con
struction of the facility. 
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(2) Within each long range plan, the content ef-for 
each listed new application shall include the general location, 
size, and type of all utility facilities and the approximate 
date that construction will commence and be completed. A-~er±ee 
e£-a~-±ea~~-H±He-t9~-ffieH~~~-er-~we-t2~-yeere-£er-eHe-~HHeree 
e±~fi~y-t±ae~-dey-eHe-s±x-~~fteree-t6ee~-day-e~~±±ea~±ens-ree~ee
~±ve±y-she±±-be-~ee±Heee-±H-~~e-±en~~reH~e-~iann±n~-ee±eneer-in 
erder-£er-~~e-Be~er~ffien~-~e-eva±~ete-~~e-a~~±±ee~ienT For 
facilities defined in 70-803(3) (a) of the Act (energy-generating 
and conversion plants) the proposed preferred site locations) 
shall as precisely as possible. 

t3~--~he-evere~e-ffien~h±y-eensHffi~~±en-ene7-where-e~~±±eab±e7 
men~h±y-~eek-deffiSHd-she±±-be-shewn-£er-~he-£erm-e£-ener~y-±nve±v
ed-in-the-±en~-ren~e-~±en-£er-eeeh-Hni~-aree-e£-~he-serviee-eree 
w±~hin-Mee~sne-e£-~fie-H~±±i~y-£i±in~-~he-~±enT 

t4~--F~~Hre-ener~y-demend-~e~~erfts-ef-~fie-Hni~-eree-e£-~he 
serviee-eree-e£-~he-H~i±i~y-wi~hin-Meft~ene-she±±-be-iediee~ee-in 
e-me~-£erme~T--~hese-she±i-be-besed-H~en-ei~~er-ennHai-er-bien
"*e±-±nereffien~s-£er-e~-ieest-~he-£irst-ten-t±e~-yeersT--~~e
±en~-ree~e-~±en-she±±-a±~e-e±~eMss-the-~y~es-e£-e££erts-thet-wi±± 
be-~ndertaken-te-ffiee~-the-eM~eeted-eemeHdT 

t5~--~he-±eH~-reH~e-~±en-£rem-e±ee~riei~y-M~i±ities-she±± 
±ne±Mde-e-sHmmery-e£-~ee±in~T-intereennee~±en7-ene-exehen~e 
e~reemeHts.,. 

(3) The long range plan from electric utilities shall in
clude the anticipated starting and ending dates of construction, 
relocation, reconstruction, or upgrading of all transmission 
lines and associated facilities of a design capacity of 50 kilo
volts and larger. 

(4) The mont.hly average demand and, where applicable, 
monthly peak demand for the preceding calendar year shall be 
shown for the form of energy involved in the long range plan for 
each unit area of the utility's service area within Montana. As 
used in this section, Unit Area means the service area and any 
units thereof as defined by the applicant and approved in writ
ing by the Department. 

For utilities which are required to report to the Federal 
Energy Regulatory Commission, the average monthly and peak 
demand data shall be reported according to the FERC rate sche
dule categories to the extent possible. Utilities required to 
report to a state Public Service Commission but not to the FERC 
shall report these data to the extent possible according to the 
PSC rate schedule categories. 

(5) Projected energy demand data shall be provided in form 
on an annual basis for the ten year period beginning with the 
present year for each unit area of the utility's service area 
within Montana. 

(a) Utilities required to report to the Federal Energy 
Regulatory Commission or a State Public Service Commission shall: 

(i) report to the extent possible the average energy and 
peak demand data according to the FERC rate schedule categories, 
or if not required to report to the FERC, according to the PSC 
rate schedule categories; 
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(ii) describe the assumptions used in making the pro
jections, including assumptions about population growth, changes 
in energy use by customer categories established in the PERC 
or PSC rate schedules, economic conditions affecting industrial 
and commercial activity, conservation, and renewable alternative 
energT use. 

b) Utilities not required to report to the PERC or a 
state PSC shall describe the assumptions used in making the 
projections, including, but not limited to, assumptions about: 
population growth; changes in the use of the energy form in 
uestion er household; industrial and commercial use of the 

appropriate energy orm and power; economic conditions affect
ing industrial and commercial activity; conservation; and re 
newable alternative energy use. 

(6} An assessment of the effect upon demand of changes in 
price and rate structures for the energy form in question shall 
be included. 

(7} Pooling, interconnection, and exchange agreements shall 
be provided. Either a copy of each such agreement to which a 
utility serving customers within Montana is a party or the follow
in information for each such a reement shall be rovided: 

a A brief description of the nature of the obl~gations 
of and the benefits to the utility under the agreement; 

(b) A list of all parties to the agreement; 
(c) The time period during which the agreement is in effect; 
(d) The amount of electrical energy in megawatts to be ex-

ported and imported under the agreement; 
(e) The specified timing or rate of delivery or receipt of 

the energy; and 
(f) The financial agreements involved. 

Sub-Chapter 10 

CERTIFICATES 

36-2.8(10)-SB80 TRMJSMISSION AND PIPELINE CORRIDORS-
CONDITIONS 

(1) An application to construct a transmission line with
in a transmission corridor will, under applicable circumstances, 
be granted for the approved transmission corridor subject to the 
further approval by the Board of the location of the line with
in the approved corridor. A-~~i~i~y A certificate holder may 
not commence construction of the transmission line in such cases 
without having obtained the Board's approval of its location. 

Sub-Chapter 12 

36-2.8(12)-S884 EXEMPTION OF GENERATION ADDITIONS TO 
EXISTING HYDROGENERATION FACILITIES 

(1) The board may upon application exempt from compliance 
with the provisions of the Ma;er-Paei~~~y-S~~iH~ Act an addi-
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tion of generation capacity to an existing hydroelectric gen
eration facility provided that such additional capacity: 

(a) would not result in a si nificant chan e in water 
withdrawal or impoundment or adversely ef ect any existing 
water rights; 

(b) would not significantly change the minimum or max
imum volume of downstream flow or the periodicity of fluctua
tions in downstream flow or the rapidity of change of water 
levels downstream of the dam; 

(c) would not necessitate the construction of a re
regulating reservoir; 

(d) would not necessitate the acquisition of any rights
of-way or easements for transmission lines or water pipelines; 
or; 

(e) would not otherwise result in significant adverse en
vironmental impact. 

(2) An applicant for an exemption shall file with the 
department a written explanation and description of the pro
posed generation capacity addition in such form and containing 
such information as specified by the Department. The Department 
shall review the application and report to the board its recom
mendation concerning granting or denying exemption at the next 
board meeting at least 30 days following the formal application 
filing date. 

Sub-Chapter 13 

36-2.8(13)-5888 WAIVER OF RULES 

(1) At least 60 days prior to a filing date required by 
these rules, a potential applicant may petition the Department 
in writing to waive any of the requirements of these rules not 
expressly required by the Act. The Department may grant the 
petitioned waiver, in total or in part, only after the potential 
applicant has given public notice and an opportunity for the 
public to submit comments to the Department. The potential 
applicant must demonstrate to the Department substantial and 
compelling cause for the waiver. Public notice of a petitioned 
waiver shall be given by the potential applicant to every party 
required to be served with an afplication Yursuant to 70-806(3) 
and (4) of the Act and 36 2.8(2 S810(i) (e of these rules. 
Public comments must be received by the Department within 30 
days after the petition and proof of service of public notice 
have been received by the Department. 

(2) This rule shall not be construed to require or 
provide for an opportunity for a hearing on the petition, in
volving the contested case hearing procedures of the Montana 
Administrative Procedures Act. 

3. Testimony and extensive comments were received. In 
response to the comments an extensive statement of reasons con
taining the comments and the responses thereto has been sub
mitted and filed with the rules to the Secretary of State. A 
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copy of the statement of reasons is too voluminous to in
clude herein. A copy may be obtain~d by contacting Mr. Bob 
Anderson, Administrator, Energy Planning Division, Depart
ment of Natural Resources and Conservation, 32 South Ewing, 
Helena, Montana 59601. 

Certified to the Secretary of State April 13, 1978. 
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 
BEFORE THE BOARD OF NURSING 

IN THE MATTER of the Proposed 
Adoption of a new rule relating 
to Public Participation in Board 
decision making functions. 

TO: ALL INTERESTED PERSONS: 

NOTICE OF PROPOSED ADOPTION 
of a New Rule relating to 
Public Participation in Board 
decision making functions. 

1. The Board of Nursing published Notice No. 40-3-62-3 
of a proposed adoption of new rules relating to public partici
pation in Board decision making on February 24, 1978, at page 
173, MAR 1978, Issue No. 2. 

2. The adoption incorporates, as rules of the Board, the 
rules of the Department of Professional and Occupational Licen
sing regarding public participation in department decision 
making, which have been duly adopted and published in Title 40, 
Chapter 2, Sub-Chapter 14, of the Administrative Rules of 
Montana. 

Wherever the word 'department' is used refers specifically 
to the Department of Professional and occupational Licensing 
unless otherwise specified. 

The reason for the adoption is that such action is man
dated by section 82-4228, R.C.M. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency the Board has reviewed and approved the department 
rules, and has incorporated them as their own. 

3.1 No requests for hearing were made or coroments received. 
4. The adoption of the rule has been made exactly as 

proposed. 

AND 

Certified to the Secretary of State April 13, 1978. 
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 
BEFORE THE BOARD OF VETERINARIANS 

IN THE MATTER of the Proposed 
Adoption of a new rule relating 
to Public Participation in Board 
decision making functions. 

NOTICE OF PROPOSED ADOPTION 
of a new rule relating to 
Public Participation in 
Board decision making func
tions. 

TO: ALL INTERESTED PERSONS: 
1. The Board of Veterinarians published Notice No. 40-3-

102-4 of a proposed adoption of new rules relating to public 
participation in Board decision making on February 24, 1978, at 
page 179, MAR 1978, Issue No. 2. 

2. The adoption incorporates, as rules of the Board, the 
rules of the Department of Professional and Occupational Licen
sing regarding public participation in department decision 
making, which have been duly adopted and published in Title 40 
Chapter 2, Sub-Chapter 14, of the Administrative Rules of 
Montana. 

Wherever the word 'department' is used refers specifically 
to the Department of Professional and Occupational Licensing 
unless otherwise specified. 

The reason for the adoption is that such action is man
dated by Section 82-4228, R.C.M. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency the Board has reviewed and approved the department 
rules, and has incorporated them as their own. 

3. No requests for hearing were made or comments received. 
4. The adoption of the rule has been made exactly as 

proposed. 

'- I ---
1.. If' I ~ (' ( \., ' 

ED CARNEY 
DIRECTOR 

,, 

DEPARTMENT OF PROFESSIONAL AND 
OCCUPATIONAL LICENSING 

Certified to the Secretary of State April 13, 1978. 

4-4/24/78 Hontana Administrative Register 



-612A-

VOLUME 37 OPINION NO. 121 

ACCIDENTS - filing claims with Department of Administration; 
ATTORNEYS - tort claims; fee regulation; 
DEPARTMENT OF ADMINISTRATION - tort claims against the 
state; 
STATE - tort claims against, filing; 
SECTIONS 82-4316.1, (1), (3); 92-619(1), (2); 82-4318; 
82-4319. 

HELD: Section 82-4316.1 requires an attorney repre
senting a party to a tort claim against the state 
to file a copy of his contract of employment with 
the Department of Administration. The district 
court of Lewis and Clark County has the power to 
regulate such fees in conjunction with claims 
which are not litigated. In the case of the 
litigated claims, the district court before which 
the case is tried has regulatory power. The 
method and extent of its regulation is a matter 
for the court's discretion. 

17 March 1978 

J. Michael Young, Administrator 
Insurance and Legal Division 
Department of Administration 
Capitol Station 
Helena, Montana 59601 

Dear Mr. Young: 

You have requested my opinion on the following question: 

Does §82-4316.1, R.C.M. 1947 require an attorney 
representing a party to a tort claim against the 
state to file a copy of his contract of employment 
with the Department of Administration, and if so, 
what entity has power to regulate such attorney 
fees? 

Section 82-4311 provides that "(a]ll claims against the 
state arising under the provisions of [the Montana Compre
hensive State Insurance Plan and Tort Claims Act] shall be 
presented to and filed with the department of administra
tion." Section 82-4312 contains a similar provision 
requiring filing of claims against a political subdivision 
with its secretary or clerk. 
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Section 82-4316.1, the statute to which you refer, states as 
follows: 

(1) When an attorney represents or acts on behalf 
of a claimant or any other party on a tort claim 
against the state or a political subdivision 
thereof, the attorney shall file with the claim a 
copy of the contract of employment showing 
specifically the terms of the fee arrangement 
between the attorneys and the claimant. 
( 2) The district court may regulate the amount of 
the attorney's fee in any tort claim against the 
state or a political subdivision thereof. In 
r·egulating the amount of the fee, the court shall 
consider the time the attorney was required to 
spend on the case, the complexity of the case, and 
any other r·elevant matter the court may consider 
appropriate. 
( 3) Attorney's fees regulated under this section 
shall be made a part of the court record and are 
open to the public. 
(4) If an attorney violates a provision of this 
section, a rule of court adopted under this 
section, or an order fixing attorney's fees under 
this section, he forfeits the right to any fee 
which he may have collected or been entitled to 
collect. 

Because subsections ( 2) and ( 3) place regulatory power in 
the district court rather than the department, you question 
whether the contract must be filed with the department or 
only with the court if suit is filed. 

statutes are to be interpreted according to their plain 
meaning, Clark v. Hensel Phelps Construction Co., 
Mont. , 560 P.2d 515, 516-517 (1977), and sectionsot 
an act-mllst be interpreted in such a manner as to ensure 
coordination with other sections of the act. Hostetter v. 
Inland Development Corp. of Montana, Mont. , 561 
P.2d 1323, 1326 (1977). 

The language of §82-4316 .1 ( 1), "the attorney shall file with 
the claim a copy of the contract of employment ... ," clearly 
relates back to the sections governing filing of claims with 
the department or political subdivisions. The Workers' 
Compensation Act contains a similar provision. See 
§92-619(1). It differs, however, in that fee regulation aTIO 
rule making power is vested in the administrator of the 
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workers' compensation division rather than the district 
court. Section 92-619(2). In neither case is regulation 
limited to claims which are ultimately the subject of suit. 
~ §§82-4316.1 and 92-619. 

This raises the question of which district court has power 
to regulate attorney fees incident to litigated and non
litigated tort claims. section 82-4316 .1 ( 2) merely states 
that "'the district court' may regulate the amount of the 
attorney's fee." It does not specify which district court 
or distinguish between litigated and non-litigated claims. 

In construing statutes, "[t]he meaning of a given term must 
be measured and controlled by the connection in which it is 
employed, the ·evident purpose of the statute, and the 
subject to which it relates. Fletcher v. Paige, 124 Mont. 
114, 120, 220 P.2d 484 (1950). The reasons the Tort Claims 
Act did not centralize regulatory power in an administrative 
agency as in the case of the Workers' Act are evident. 
Because the act encompasses not only tort claims against the 
state, but also its political subdivisions, there is no 
central authority capable of monitoring the claims. Further
more, regulation by the state or its political subdivisions, 
the parties against whom the tort claims will be filed, is 
patently unacceptable. The district court, as a neutral 
arbiter, was the logical choice. 

In determining which district court the legislature referred 
to in §82-4316.1(2), other sections of the act are relevant. 
section 82-4321 recognizes that venue for 1i tigated claims 
against the state or political subdivisions is not neces
sarily in the counties where the claims are filed. Sections 
82-4318 and 4319 recognize that some claims will be settled 
without litigation. section 82-4318 requires the district 
court "where the claim is filed" to approve settlement of 
claims against political subdivisions involving self
insurance or deductible reserve funds. Settlement of claims 
against the state must similarly be approved by the district 
court of Lewis and Clark County. Depending on whether a 
claim is settled or litigated, a different district court 
may be involved and in a better position to regulate the 
attorney's fee based on the complexity of the case, the time 
involved, and other relevant factors. See §82-4316.1(2). 
The legislature intended district courts-nearing litigated 
claims to regulate attorneys' fees in those cases and the 
district court where the "claim is filed" (the district 
court of Lewis and Clark county in claims against the state) 
to regulate fees for non-litigated claims. 
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The district court is given responsibility and power to 
regulate attorneys fees. The method and extent of regula
tion is a matter for the court's discretion. See 
§82-4316.1(2). Because the department is the entity wrt!i 
which all fee contracts must be filed, however, it is in a 
position to recommend proper and expedient implementation of 
the section. · 

THEREFORE, IT IS MY OPINION: 

Section 82-4316.1 requires an attorney representing a 
party to a tort claim against the state to file a copy 
of his contract of employment with the Department of 
Administration. The district court of Lewis and Clark 
County has the power to regulate such fees in con
junction with claims which are not litigated. In the 
case of litigated claims, the district court before 
which the case is tried has regulatory power. The 
method and extent of its regulation is a matter for the 
court's discretion. 

~1~-y~~~~, 
MIKE GREELY 
Attorney General 

BG/so 
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VOLUME 37 

INDIANS - Personal property tax; 
TAXATION - Personal property, Indians; 
section 84-301.12, R.C.M. 1947 

OPINION NO. 122 

HELD: An enrolled member of an Indian tribe is not 
required to pay personal property taxes on a 
mobile home located within the exterior boundaries 
of a reservation which he owns and uses as rental 
property. 

17 March 1978 

James A. McCann 
Roosevelt County Attorney 
Wolf Point, Montana 59255 

Dear Mr. McCann: 

You have requested my opinion on the following question: 

Is an enrolled member of an Indian 
to pay personal property taxes on a 
owns which is located within 
boundaries of a reservation if the 
used as rental property? 

tribe required 
mobile home he 
the exterior 

mobile home is 

The state has no power to levy a personal property tax on 
the mobile home. Bryan v. Itasca counta, Minnesota, 426 
U.S. 373 (1976). See also Moe v. Confe erated Sahsh and 
Kootenai Tribes, 425U. S-:-'463 ( 1976) . The fact that 1. t l.s 
used as rental property is irrelevant. The tax is levied on 
the mobile home as a physical object without regard to the 
use to which it is put. Section 84-301.12, R.C.M. 1947. 

THEREFORE, IT IS MY OPINION: 

An enrolled member of an Indian tribe is not required 
to pay personal property taxes on a mobile home located 
within the exterior boundaries of a reservation which 
he owns and uses as rental property. 

BG/so 
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VOLUME 37 OPINION NO. 123 

CONSOLIDATION - Merger of agency staff functions; 
DEPARTMENT OF ADMINISTRATION; 
MERIT SYSTEM COUNCIL; 
STATE AGENCIES - Agencies attached for administrative 
purposes only; 
SECTIONS 82A-102(2), 82A-108, 82A-206(2), R.C.M. 1947. 

HELD: The Merit system Council may enter into an 
agreement with the Department of Administration to 
allow the Department to perform staff functions 
for the Council provided the Council continues to 
retain its identity and exercise independent 
quasi-judicial, quasi-legislative, licensing and 
policy-making functions as provided by law. 

17 March 1978 

Jack C. Crosser, Director 
Department of Administration 
Mitchell Building 
Helena, Montana 59601 

Dear Mr. Crosser: 

You have requested my opinion on the following question: 

May the Merit System Council enter into an agree
ment with the Department of Administration, to 
which the Council is attached for administrative 
purposes only, to allow the Department to perform 
staff functions for the Council? Such an agree
ment would provide that the Council retain its 
identity and independent quasi-judicial, quasi
legislative, licensing and policy-making functions 
but would result in a functional merger of the two 
agencies at the staff level. 

The Merit System Council is created and attached to the 
Department of Administration for "administrative purposes 
only" by §82A-206(2), R.C.M. 1947. The term "administrative 
purposes only" is defined in §82A-108 as follows: 

(1) An agency allocated to a department for 
administrative purposes only in this title shall: 

(a) Exercise its quasi-judicial, quasi
legislative, licensing and policy-making 
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functions independently of the department and 
without approval or control of the depart
ment. 
(b) Submit its budgetary requests through the 
department. 
(c) Submit reports required of it by law or 
by the governor through the department. 

( 2) The department to which an agency is al
located for administrative purposes only in this 
title shall: 

(a) Direct and supervise the budgeting, 
recordkeeping, reporting, and related admin
istrative and clerical functions of the 
agency. 
(b) Include the agency's budgetary requests 
in the departmental budget .... 
(d) Provide staff for the agency. Unless 
otherwise indicated in this title, the agency 
may not hire its own personnel. (Emphasis 
added). 

section 82A-206 ( 2) provides that the council "may hire its 
own personnel, and §82A-108 ( 2 )(d) does not apply." It is 
apparent that the Merit system Council has the discretion to 
hire its own personnel, or to allow the Department of 
Administration to do the hiring. The proposed functional 
merger of the Council and the Department at the staff level 
is merely an articulated choice by the council to refrain 
from hiring its own staff and to delegate routine staff 
functions to the Department. 

The only apparent potential obstacle to the proposed merger 
of the Merit System Council with the Department is the 
language requiring the independent exercise of the dis
cretionary powers of the attached agency. 

since it is clear from the terms of the proposed agreement 
between the Council and the Department that the Council will 
retain that independence I see no legal objection to the 
arrangement. 

The proposed administrative arrangement will fulfill the 
purposes of executive reorganization, enumerated in 
§82A-102(2) as follows: 

It is the public policy of this state and the 
purpose of this title to create a structure of the 
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executive branch of state government which is 
responsive to the needs of the people of this 
state and sufficiently flexible to meet changing 
conditions; ... and to eliminate overlapping and 
duplication of effort within the executive branch 
of state government. 

THEREFORE, IT IS MY OPINION: 

The Merit System council may enter into an agreement 
with the Department of Administration to allow the 
Department to perform staff functions for the Council 
provided the council continues to retain its identity 
and exercise independent quasi-judicial, quasi
legislative, licensing and policy-making functions as 
provided by law. 

~·~y~~~" 
MIKE GREELY 
Attorney General 

PD/SS/so 
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VOLUME 37 OPINION NO. 124 

ELECTIONS - General elections; 
ELECTIONS - Local Government Charter requirements for gen-
eral election; 
LOCAL GOVERNMENT 
election; SECTIONS 
R.C.M. 1947. 

Charter requirements 
16-5115.13, 23-2601, 

for 
and 

general 
23-2604, 

HELD: The positions on the Anaconda-Deer Lodge Com
mission are subject to election at the primary and 
general elections to be held in 1978 and 1980 . 

Mr. John Radonich 
County Attorney 
Anaconda-Deer Lodge County 
lOB East Park Avenue 
Anaconda, Montana 59711 

Dear Mr. Radonich: 

24 March 1978 

You requested my opinion on the following question: 

When must the primary and general elections be 
held for positions on the Anaconda-Deer Lodge 
county Commission? 

Anaconda-Deer Lodge has adopted a new charter form of 
government which became effective in the spring of 1977. 
Members of the commission, the governing board, were elected 
at a special election in April, 1977. That election was 
specifically held in lieu of the general election in 1976 to 
implement the new local government, pursuant to the pro
visions of §16-5115.13(2). 

Article III, Section 3(4), Charter Anaconda-Deer Lodge 
County provides: 

Commissioners shall be elected in the general 
election for a term of four (4) years by the 
voters of the county at large. At least two (2) 
commissioners shall be elected every two (2) 
years. 

section 16-5115.13(5) provides in pertinent part: 
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If the terms of commissioners are to be over
lapping, they shall draw lots to establish their 
respective terms of office at the first meeting of 
the commission. 

For the new government to comply with the above provisions 
of §16-5115.13, the transition schedule of the Charter, 
Article X, Section 3 provided: 

Initial Procedures. 1) The commission shall meet 
on May 2, l977, to elect its chai~an, establish 
regular meeting dates, provide for appointment of 
the Manager, and set the agenda for the next 
meeting. At this first meeting, the Commissioners 
shall draw lots to establish three (3) terms of 
office of four (4) years each and two (2) te~s of 
office of two (2) years each. (Emphasis supplied) 

To meet the provisions of the above sections, it was deter
mined by the commission at its first meeting that the com
missioners representing districts four and five would 
initially be elected to short terms. Therefore, in future 
elections at least two commissioners will be elected every 
two years. 

Your question arises because of the reference to two year 
and four year terms in the transition schedule. If the 
commissioners are elected at the general elections in 1978 
and 1980 the respective terms will be a few months less than 
two years and the full two year and four year terms as 
provided in the transition schedule, special elections would 
have to be held in April of every odd numbered year. That 
section of the transition schedule became inoperative after 
the first commission meeting pursuant to the Charter, Art
icle X, Section 1. 

It is my opinion that the language of the transition 
schedule must yield to the other provisions of the Charter 
requiring elections to be held at the general election, as 
well as the provisions of §16-5115 .13 ( 5) . Therefore the 
commissioners that were initially elected in April 1977 will 
serve terms that are less than two and four years respec
tively. 

Rules of statutory construction apply equally as well to the 
interpretation of a local government charter, and it is a 
fundamental rule that statutory construction of provisions 
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regarding the same subject should not lead to contrary 
results if reasonable construction will avoid it. State ex 
rel Ronish v. School District #1 of Fer9¥s County, 136 Mont. 
453, 348 P. 2d 797 ( 1960) . Each prov1sion must be read 
in pari materia and given the reasonable interpretation 
wh1ch enables it to be read in harmony with the other pro
visions, thus giving vitality to the provisions as a whole. 
Oxford v. Top~, 136 Mont. 227, 346 P.2d 566 (1959); State 
Board of Equa ization v. Cole, 122 Mont. 9, 195 P.2d""989 
( 1948). The charter proV1des that commissioners shall be 
elected in the general election. Section 16.5115.13 also 
requires at least one commissioner to be elected in 1978. A 
general election is defined in §23-2601(2) as: 

An election held for the election of officers 
throughout the state at times specified by law. 

Section 23-2604 provides: 

General Election -- When to be held. A general 
b1ennial election shall be held throughout the 
state in every even numbered year on the first 
Tuesday after the first Monday of November. 

The statute quoted above provides that the general election 
shall be held throughout the State in every even numbered 
year, and that provision necessarily includes communi ties 
that implemented new forms of government in April, 1977. 
The provisions in the statutes and charter implementing the 
new form of government and those requiring the commission 
seats to be filled at a general election are not irrecon
cilable. Read as a whole, the provisions require the elec
tions to be held in conjunction with the state general 
election. 

THEREFORE IT IS MY OPINION: 

The positions on the Anaconda-Deer Lodge commission are 
subject to election at the primary and general elec
tions to be held in 1978 and 1980 . 
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VOLUME 37 OPINION NO. 125 

CONSTITUTIONS - Prisoner Voting Rights; 
ELECTIONS - Inmate Voting Rights; 
CIVIL RIGHTS - Inmate Voting Rights; 
FELONS - Voting Rights of institutionali~ed Felons; 
PRISONERS - Voting Rights; 
Sections - 23-2701(2); 95-2227, R.C.M. 1947; 
1972 Montana Constitution, Art. IV, Sec. 2. 

HELD: No person may vote in the State of Montana while 
serving a sentence in a penal institution 
resulting from conviction of a felony. 

27 March 1978 

Mr. James Masar 
Powell County Attorney 
Deer Lodge, Montana 59722 

Dear Mr. Masar: 

You have requested my opinion concerning the following 
question: May an inmate of the Montana State Prison vote in 
the State of Montana while serving a sentence resulting from 
a felony conviction. 

The 1973 Legislative Assembly enacted two statutes which 
must be construed in answer to your question. During that 
session the Legislature enacted an amendment to §23-2701(2), 
R.C.M. 1947 which now reads as follows: 

(2) No person convicted of a felony has the right 
to v?te ~ he is serving ~ sentence in ! penal 
instJ.tutl.on. Sec. 1, Ch. 40.L 1973 (Amendatory 
language emphasi~ed). 

During the same session the legislature passed the 1973 
Criminal Code and the following new section dealing general
ly with the effect on rights of a criminal conviction. 
Section 95-2227, R.C.M. 1947 reads as follows: 

(1) Conviction of any offense shall not deprive 
the offender of any civil or constitutional rights 
except as they shall be specifically enumerated by 
the sentencing judge as necessary conditions of 
the sentence directed toward the objectives of 
rehabilitation and the protection of society. 

4-4/24/78 ~·· Montana Administrative Register 



-624-

(2) No person shall suffer any civil or consti
tutional disability not specifically included by 
the sentencing judge in his order of sentence. 

( 3) When a person has been deprived of any of 
his civil or constitutional rights by reason of 
conviction for an offense and his sentence has 
expired or he has been pardoned he shall be 
restored to all civil rights and full citizenship, 
the same as if such conviction had not occurred. 

Section 95-2227 is a general one dealing with the rights of 
the convicted. Section 23-2701(2), specifically deals with 
denial of the right to vote to convicted persons while they 
are serving a sentence in a penal institution. 

Unless there is clearly and manifestly a conflict 
between the two Acts in question the Court will 
not declare that there is an implied repeal. 
State ex rel. Charette v. District Court, 107 
Mont. 489, 86 P.2d 750 (1939). 

When one act of the same session is of general application 
and the other a special enactment the presumption is 
strengthened that the special statute is to be construed an 
exception to the general. Board of Education v. Rogers, 278 
NY 66, 15 NE.2d 401 (1938). 

Each of the acts in question represents the intent of the 
1973 Legislature and each should be qualified in 
construction to give validity and effect to the other. 

The specific prohibition on voting by convicted felons under 
sentence contained in §23-2701(2), R.C.M. 1947 is an 
exception to the more general language of §95-2227, R.C.M. 
1947. This construction of the two statutes likewise gives 
effect to the language of Article IV Section II of the 
Montana Constitution of 1972: 

Any citizen of the United States 18 years of age 
or older who meets the registration and residence 
requirements provided by law is a qualified 
elector unless he is serving a sentence for a 
~ in .!! penal Iii:st1 tut1on or is of unsound 
mind, as determ1ned by a court. 
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THEREFORE, IT IS MY OPINION: 

No person may vote in the State of Montana while 
serving a sentence in a penal institution resulting 
from conviction of a felony. 

Very }ruly 

~JL~Y~~~~ 
Attorney General 

MG/PD/SO 
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VOLUME 37 OPINION NO. 126 

JUDGMENTS Ex~cution and enforcement of out-of-county 
Justice Court judgments; 
JUSTICES OF THE PEACE - Judgments and executions; out-of
county enforcement; 
SHERIFFS Ex~cution and enforcement of out-of-county 
judgments of Justice courts; 
SECTIONS 93-404, 93-7401, 93-7402, 93-7404, 93-7405, 
93-7312 and 93-7313, R.C.M. 1947. 

HELD: An execution issued by a justice court may be 
enforced only within the county in which the 
justice court has territorial jurisdiction. To 
enforce a justice court judgment in a different 
county, the procedures of Section 93-7312 and 
93-7313, R.C.M. 1947, must be followed. Under 
those provisions, an abstract of the justice court 
judgment may be entered in the judgment docket of 
the district court and the clerk of the district 
court may then issue an execution directed to the 
sheriff of any county in the State. An execution 
issued pursuant to Section 93-7313, R.C.M. 1947, 
is enforceable in the same manner as an execution 
issued on a judgment of the district court·. 

29 March 1978 

Robert L. Fletcher 
Sanders County Attorney 
Thompson Falls, Montana 59873 

Dear Mr. Fletcher: 

You have requested an opinion concerning the following 
question: 

May an execution issued from a justice court of 
one county direct the sheriff or constable of 
another county to levy upon a writ of execution in 
the second county? 

An execution is a court directive to a sheriff, or other 
officer, requiring him to enforce or levy upon a judgment in 
a civil case. Your question arises because the sheriff of 
sanders County has been requested by some attorneys to levy 
upon out-of-county justice court executions. 

Montana Administrative Register 
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Your question, with regard to a justice court execution, is 
answered by Pierson v. Daly, 49 Mont. 478, 143 P. 957 
(1914). That case held that civil jurisdiction of a justice 
court extends to the limits of its county and that a justice 
court execution cannot run to or be enforced in another 
county. I d., 49 Mont. at 482. The applicable statutory 
provisions in Pierson are identical in pertinent parts to 
present statutory provisions for justice court executions. 
Section 93-404, R.C.M. 1947, specifies the territorial 
jurisdiction of justice court and has been carried forward 
unamended in the various statutory recodifications since the 
Pierson case. similarly, Sections 93-7401 to 93-7405, 
R.C.M. 1947, the current statutes governing the issuance and 
enforcement of justice court executions, are unchanged since 
the Pierson case except in immaterial aspects. Section 
93-7401 provides that a justice court may issue an execution 
at any time within five years after entry of judgment; it is 
identical to the provision in Pierson except for a 1921 
amendment changing the time in which the execution may be 
issued from six to five years, Laws of Montana (1921) ch. 
38. sec. 1. section 93-7402 prescribes the form of execu
tion, and specifies those persons to which it is to be 
directed, providing in relevant part, "The execution must be 
directed to the sheriff or to the constable of the co,ty 
***." The Section, including i~d1.rect1.ve in thesingu ar 
to "the sheriff" or "the constable of the county," is 
unchanged except for deletion of a requirement that the 
execution specify the township, town or city where the 
judgment was rendered, Laws of Montana (1973), ch. 491, sec. 
2:).. Section 93-7404, which provides the manner of levy, 
remains unchanged. 

This does not mean that judgments of a justice court are 
unenforceable in other counties. Specific provision is made 
for entering a justice court judgment in the judgment docket 
of the district court. Section 93-7312, R.C.M. 1947. Once 
entered, the clerk of the district court may issue an execu
tion which is enforceable in other counties. section 
93-7313, R.C.M. 1947, provides in relevant part: 

From the time of docketing in the clerk's office, 
execution may be issued thereon by the clerk to 
the sheriff of anr county in the state, in the -
same manner and Wl.th like effect as if issued on 
a jud~ent of the district court. 

Both Sections 93-7312 and 93-7313, R.C.M. 1947, are 
identical to predecessor provisions considered in Pierson . 
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The court in Pierson specifically noted these provisions 
provide the mode of enforcement of a justice court judgment 
in other counties. 

*** But for these provisions there would be no 
lien, nor could the execution run to any other 
county than that in which the judgment is ren
dered, the limits of jurisdiction of the process 
of a justice court being coextensive with those of 
the county only. 

Pierson, 49 Mont. at 482. 

THEREFORE, IT IS MY OPINION: 

An execution issued by a justice court may be enforced 
only within the county in which the justice court has 
territorial jurisdiction. To enforce a justice court 
judgment in a different county, the procedures of 
Section 93-7312 and 93-7313, R.C.M. 1947, must be 
followed. Under those provisions, an abstract of the 
justice court judgment may be entered in the judgment 
docket of the district court and the clerk of the 
district court may then issue an execution directed to 
the sheriff of any county in the state. An execution 
issued pursuant to Section 93-7313, R.C.M. 1947, is 
enforceable in the same manner as an execution issued 
on a judgment of the district court. 

MG/MMc/br 
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VOLUME 37 OPINION NO. 127 

APPROPRIATIONS - Accounting requirements in general appro
priations bills; 
CONTRACTS, PUBLIC Regional Community Mental Health 
Centers - contracts for services; 
CORPORATIONS, NONPROFIT - Powers to contract; powers over 
financial affairs; 
LEGISLATIVE BILLS - Single subject and title requirements; 
accounting requirements in general appropriations bills; 
MENTAL HEALTH - Regional Community Mental Health Centers; 
PUBLIC FUNDS - Conditions of grants of State moneys to 
Regional Community Mental Health Centers; 
STATE AGENCIES: 

DEPARTMENT OF ADMINISTRATION - Statewide Budget and 
Accounting system (SBAS); 

DEPARTMENT OF INSTITUTIONS - Contracts with Regional 
Community Mental Health Centers; 

TREASURY, STATE - Treasury fund structure, Statewide 
Budget and Accounting system ( SBAS); federal and private 
grant clearance fund; 
CODE OF FEDERAL REGULATIONS - Title 45, §74.45; 
1889 MONTANA CONSTITUTION - Art. V, Sec. 23; 
1972 MONTANA CONSTITUTION - Art. V, Sec. 11; 
SECTIONS 15-2305, 79-410, 79-411(2), 79-413, 79-2310, 
79-2310( 7), 80-2802' 80-2803, 80-2804' 80 -2804( 2)' 82-110, 
and 82A-801.1(17), R.C.M. 1947. 

HELD: state grants to regional mental health centers are 
properly conditioned upon each recipient center 
accounting for all of its funds through the State 
Treasury and the Statewide Budget and Accounting 
system (SBAS). 

Mr. Larry M. Zanto, Director 
Department of Institutions 
1539 Eleventh Avenue 
Helena, Montana 59601 

Dear Mr. Zanto: 

29 March 1978 

You have requested my op1n1on concerning the method of 
accounting established for regional community mental health 
centers by the last legislature. That method requires each 
regional center to account for all funds through the State 
Treasury and the statewide buaget --ana accounting system 
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(SBAS). The requirement is attached to a line item appro
priation in the 1977 general appropriations bill, wherein 
the 1977 Legislature appropriated approximately five million 
dollars to the Department of Institutions for grants to 
community mental health centers during the 1978-1979 
biennium, and provides: 

All funds for community mental health programs 
shall pass through the state treasury for 
accounting au~oses, unless prohibited by 1~ 
(Emphasis a de.) 

Specifically, the Department asks whether the particular 
method of accounting prescribed in H.B. 145 is otherwise 
prohibited by law. Three possible sources of prohibition 
are mentioned. They are Art. v, sec. 11, 1972 Montana Con
stitution, which governs enactment of legislation; Section 
15-2305, R.C.M. 1947, which enumerates the statutory powers 
of nonprofit corporations; and Title 45, Code of Federal 
Regulations, §74.45, which regulates use of non-federal 
moneys by recipients of federal grants from the United 
States Department of Health, Education and Welfare. It is 
my opinion that none of the three mentioned provisions 
prevent compliance with the accounting requirement of 
H.B. 145. 

Regional community mental health centers are created by 
statute, being authorized by Chapter 28, Title 80, R.C.M. 
1947. Under that chapter the State of Montana is divided 
into mental health regions and each region is authorized to 
establish itself as a nonprofit, community mental health 
center. Section 80-2804, R.C.M. 1947. Each center is 
governed by a board of directors appointed by the county 
commissioners for . each of the counties served. Section 
80-2804(2), R.C.M. 1947. 

While it is expressly provided that the centers are to be 
organized as nonproflt corporations and "shall not be con
sidered agencies of the Department (of Institutions) or the 
State of Montana ***," section 80-2804(2), R.C.M. 1947, 
regional mental health centers are nonetheless instrumen
talities through which the State delivers mental health 
services at local levels. The Department of Institutions 
has general responsibility for the administration of the 
mental health program and mental health centers. Sections 
82A•801.1(17) and 80-2802, R.C.M. 1947. That ~esponsibility 
is discharged through the Department's authority to enter 
into contracts with regional mental health centers. Section 
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80-2803, R.C.M. 1947. Pursuant to these contracts, the 
State of Montana furnishes up to fifty percent (50%) of each 
regional mental health center's operating budget. Each 
reci~ient center must agree to deliver mental health 
serv1ces within its jurisdictional area and comply with 
regulations and guidelines established by the Department. 
~ Federal grants, private donations and charges for 
services make up the remainder of regional centers' 
operating budgets. 

All recipients of State grants are required to permit State 
access to and audit of their financial records. Section 
79-2310, R.C.M. 1947, specifically provides, in relevant 
part: 

The legislative auditor shall: 
* * * (7) have the authority to audit records of organi-

zations and individuals receiving grants from or 
on behalf of the state to determine that the 
grants are administered in accordance with the 
grant terms and conditions. Whenever a state 
agency enters into an agreement to grant resources 
under its control to others, the agency must 
obtain the written consent of the grantee to the 
audit provided for in this subsection. 

The 1977 line item appropriation for regional community 
mental health centers makes no exception to that require
ment. To the contrary, it provides in relevant part: 

The preceding general fund monies are appropriated 
for contracts for services by nons tate entities 
and any contracts for these services shall be 
considered grants for purposes of 79-2310 ( 7) and 
the contractors may be audited pursuant to 79-
2310(7). 

House Bill 145, 1977 Session Laws, Vol. II, p. 1995. 

The apparent purpose of the Treasury pass through require
ment in H.B. 145 is to standardize the accounting systems of 
all regional mental health centers and give state auditors 
immediate and simple access to each center's financial 
transactions. In his Budget Analysis presented to the 1977 
legislature, the Legislat1ve Fiscal Analyst stated with 
regard to regional mental health centers that, "*** the 
diversity of fund sources for each region along with a 
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fragmented and non-standardized reporting and accounting 
systems makes accountability very difficult". (Page 354.) 
He went on to recommend that the legislature require, as a 
condition of the regional community mental health center 
appropriation, that regional centers "utilize the statewide 
budgeting and accounting system (SBAS) so that all funds and 
expenditures for each mental health region can be easily 
identified in SBAS". td. That recommendation is reflected 
in the State Treasury pass through requirement. 

SBAS is a computerized accounting system which records every 
deposit to or expenditure from a particular fund within the 
State Treasury. A coded entry identifies the nature of each 
deposit and expenditure. The system has been established by 
the Department of Administration pursuant to its responsi
bilities under Section 82-110, R.C.M. 1947, which provides 
in relevant part: 

(1) The Department (of Administration) shall 
prescribe and install uniform accounting and 
reporting for all state agencies and institutions, 
showing the receipt, use, and disposition of all 
public money and property and shall develop plans 
for improvements and economies in the organization 
and operation thereof * * *· 

The combination of computerization and uniformity in record 
keeping will permit almost instantaneous access to each 
regional mental health center's financial records. In turn, 
this wi 11 facilitate auditing and fiscal analysis. The 
Department presently plans to facilitate usage of SBAS by 
establishing SBAS computer terminals throughout the State. 
Local terminals will give regional mental health centers 
direct access to the accounting system. 

Implementation of the Treasury pass through requirement 
presents no insurmountable difficulties. An appropriate 
account utilizing SBAS can be set up for each regional 
center within the present state Treaaury fund structure. 
Section 79-410, R.C.M. 1947, sets forth the various funds 
within the State Treasury, including a federal and private 
grant clearance fund: 

* * * (5) Federal and private grant clearance fund. The 
federal and private grant clearance fund conaiats 
of all expendable moneya depoaited in the state 
treasury from federal or private aources, 
including trust income, which the state disbursea 
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to persons, associations or units of local 
government. * * "' 

"' "' "' 
The funds of each regional mental health center can be 
separately segregated for accounting purposes. Section 
79-413, R. C. M. 194 7, provides, in relevant part, "Moneys 
deposited in each fund except the general fund shall be 
segregated by the Department of Administration by specific 
accounts based on source, function, or department." Addi
tionally, Section 79-411(2), R.C.M. 1947, provides: 

Any laws enacted in the future, or any contracts 
entered into in the future in pursuance of law, 
that require the segregation of moneys in the 
state treasury by means of a separate treasury 
fund, shall be interpreted as permitting the 
segregation of such moneys by means of a subfund 
or account within one of the funds created by 
section 79-410. 

None of the three provisions mentioned by the Department of 
Institutions precludes implementation of the requirement. 

The federal regulation referred by the Department is set 
forth in uniform provisions of the United states Department 
of Health, Education and Welfare (HEW) which govern the 
administration of HEW grants. 45 C.F.R., part 74. Section 
74.45 of that part provides: 

(a) This section applies to all program income 
earned during the grant period except royal ties 
and proceeds from the sale of real property or 
tangible personal property. 
(b) All such income earned during the grant period 
shall be retained by the grantee. The terms and 
conditions of the grant shall provide either: 
(1) That such income shall be used by the grantee 
for any purposes which further the objectives of 
the legislation under which the grant was made, or 
(2) That such income shall be deducted from total 
project costs for the purpose of determining the 
net costs on which the Federal share of costs 
shall be based. 
(c) The grantee shall elect either of the alterna
tives specified in paragraph (b) of this section 
if the terms and conditions of the grant do not 
specify which is to be followed. 

4-4/24/78 
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Section 74.45 is not automatically applicable to federal 
grants to nonprofit organizations. The section is within 
subpart F of part 74, a subpart which applies to all grants 
made to state and local governmental entities but is "appli
cable to~ grants to grantees other than state and local 
governments only to the ~ made applicable E,y other duly 
published HEW poTicy statements (usually, but not neces
sarily, in tne program regulations of the granting agency. ) " 
45 C.F.R. §74.4. (Emphasis added.) I do not know whether 
subpart F has been made applicable to federal mental health 
grants to nonprofit mental health corporations, but, in any 
event, the SBAS accounting requirement does not conflict 
with §74.45. That section merely limits federal control 
over a grantee's use of non- federal income. The Treasury 
pass through requirement does not restrict use of funds by 
the mental health centers or subject centers expenditures to 
control by the Department of Administration. The pass 
through is "for accounting purposes" only. 

Similarly, there is no conflict between the Treasury pass 
through requirement and the statutory powers of nonprofit 
corporations under Section 15-2305, R.c.M. 1947, to manage 
their own financial affairs. Corporations, profit and 
nonprofit alike, customarily enter into contracts wherein 
they commit themselves to particular expenditures and 
accountability. 

Finally, the accounting requirement does not violate Art. V, 
Sec. 11, 1972 Montana Constitution. That section provides 
in relevant part: 

* " * ( 3) Each bill, except general appropriation 
bills and bills for the codification and general 
revision of the laws, shall contain only one sub
ject clearly expressed in its title. If any sub
ject is embraced in any act and is not expressed 
in the title, only $0 much of the act not so 
expressed ill void. 

(4) A general appropriation bill shall contain 
only appropriations for the ordinary expenses of 
the legislative, executive, and judicial branches 
for interest on the public debt, and for public 
schools. Ever~ other appropriation shall be made 
by a separate bill, containing but one subject. 

* * * 
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A presumption of constitutionality attaches to a statute, 
"*** and every intendment in its favor will be made unless 
unconstitutionality appears beyond a reasonable doubt." 
Board of Regents of ri?:he~ Education v. Judge, 168 Mont. 
433, 444, 543 P. 2d 3 3 1975). A party attacking the 
constitutionality of a statute has the burden of proving its 
invalidity, Reeves v. Ille Electric Company, Mont. , 
551 P.2d 647,650 (1916T""I that burden has notDeen metin 
the present case. 

The accounting requirement does not violate subsection ( 4) 
of Art. V, Sec. 11. House Bill 145 is a general appropri
ations bill. Laws of Montana (1977), Session Laws, Vol. II, 
Sec. 1, p. 1981. The Department of Institutions has a 
statutory duty to provide mental health services, and 
payment for delivery of those services is an ordinary 
expense of the department. "Any expense which recurs from 
time to time and is to be reasonably anticipated as likely 
to occur in order for the proper operation and maintenance 
of the departments of the state government is an ordinary 
expense." Miller Insurance Agency -v. Porter, 93 Mont. 567, 
571-572, 20P":'2'd643 (1933). ---

Nor does the requirement violate the single subject and 
title restriction of subsection (3). In Davidson v. Ford, 
115 Mont. 165, 141 P.2d 373 (1943), the Montana Supreme 
Court considered a provision similar to the one considered 
here. That provision was attached to an appropriation for 
veterans' welfare and specified the manner of expenditure of 
tqe appropriation. The Court rejected the contention that 
its inclusion in an appropriations bill violated the single 
subject requirement of Art. V, Sec. 23, 1889 Montana Consti
tution: 

The contention is without merit. So long as 
incidental provisions.of an appropriation bill are 
germane to the purposes of the appropriation it 
does not conflict with any constitutional pro
v1s1on. (See State ex rel Souders v. District 
Court, 92 Mont. 272, 12 Pac. (2d) SS2; Miller Ins. 
AgenCy v. Porter, 93 Mont. 567, 20 Pac. (2d) 643, 
State v. Heal ow, 98 Mont. 177, 38 Pac. ( 2d) 285; 
State v. McK1nney, 29 Mont. 375, 74 Pac. 1095, 1 
Ann. Cas. 579.) We think this point is dealt with 
in an able manner by the Supreme Court of New 
Mexico·, whose constitution contains provisions 
much the same as our sections 23 and 25 of Article 
V, supra. That court, having under consideration 
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the identical question involved here, said in 
State ex rel. Lucero v. Marron, 17 N.M. 304, 128 
Pac. 485, 488: 

"To sustain the contention that the general 
appropriation bill should contain nothing, save 
the bare appropriations of money, and that pro
visions for the expenditure of the money, or its 
accounting, could not be included therein, *** 
would lead to results so incongruous that it must 
be presumed that the framers of the Constitution 
had no such intent in the adoption of the 
restrictions referred to. *** 

"Numerous states have provisions similar to that 
contained in the first part of section 16, supra, 
which require the subject of every bill to be 
clearly expressed in its title, and that no bill 
embracing more than one subject shall be passed, 
etc., and the courts all uniformly hold that any 
matter germane to the subject expressed in the 
title of a bill and naturally related to it is 
valid. When an appropriation is made, Whf should 
not there be included with such alpropriat1on 
matter ermane thereto and direct connected with 
1t, such as prov1s1ons or t e expen 1ture an 
accounting fOr the money, *** What valid 
objection can be 1nterposed to such a course, so 
long as the Legislature confines the incidental 
provisions to the main fact of the appropriation, 
and does not attempt to incorporate in such act 
general legislation, not necessarily or directly 
connected with the appropriation legally made, 
under the restrictions of the section in 
question?" This decision was followed in the 
later case of State ex rel. Whittier v. Safford, 
28 N.M. 531, 214 Pac. 759. 

Davidson is conclusive. Art. V, Sec. 23, 1889 Constitution 
1s 1dentical to Art. V, Sec. 11(3), 1972 Montana constitu
tion. The Legislature may require a particular method of 
accounting in connection with any line i tern appropriation 
within a general appropriations bill. 

No other provision of law which would prohibit implementa
tion of the Treasury pass through requirement has been 
brought to my attention. 

Montana Administrative Register 
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THEREFORE, IT IS MY OPINION: 

State grants to regional mental health centers are 
properly conditioned upon each recipient center 
accounting for all of its funds through the State 
Treasury and the Statewide Budget and Accounting system 
(SBAS). 

~~.~1/ly~~~~ 
/~ELY __ _,.,_ 

Attorney Genera 

MG/MMcC/br 
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VOLUME 37 OPINION NO. 128 

FEES - Filing fees for petitions for dissolution of marriage 
by a petitioner and co-petitioner; 
CLERKS - Clerks of Court, filing fees for petitions for 
dissolution of marriage by a petitioner and co-petitioner; 
SECTION 25-232, R.C.M. 1947. 

HELD: The Clerk of the District Court cannot 
$20 filing fee from each petitioner 
petition for dissolution of marriage 
listing a petitioner and co-petitioner. 

31 March 1978 

require a 
when one 
is filed 

A. Evon Anderson 
Chouteau County Attorney 
Office of County Attorney 
Fort Benton, Montana 59442 

Dear Mr. Anderson: 

You have requested my opinion on the following question: 

When a petition for dissolution of marriage is 
filed listing a "petitioner" and "co-petitioner," 
is it proper for the Clerk of the District Court 
to demand a filing fee of $20 from each under 
§25-232(l)(a), R.C.M. 1947? 

Section 25-232, R.C.M. 1947 provides as follows: 

{ 1) The clerk shall collect the following fees: 
(a) At the commencement of each action or 

proceeding, from the plaintiff or petltioner, $207 
(Emphasls supplied). 

The intent of the legislature must first be determined by 
the plain meaning of the words used in the statute, and when 
the statute can be so determined, no other means of inter
pretation may be applied. Matter of Baier • s Estate, 
Mont. , 567 P.2d 943 (1977). The plain meaning-----cif 
§25-232(1)(a) establishes a $20 filing fee for each action 
and not each petitioner or co-petitioner. Reference to the 
petitioner is secondary in the statute. 
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THEREFORE, IT IS MY OPINION: 

RA/so 

The Clerk of the District Court cannot require a $20 
filing fee from each petitioner when one petition for 
dissolution of marriage is filed listing a petitioner 
and co-petitioner. 
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VOLUME 37 OPINION NO. 129 

COMMITMENTS - Warm Springs State Hospital, financial 
responsibility for returning persons who leave without 
authorization; 
INCOMPETENTS - Commi trnent to warm Springs State Hospital, 
financial responsibility for returning persons who leave 
without authorization; 
COUNTIES - Commi trnent to warm Springs State Hospital, 
financial responsibilty for returning persons who leave 
without authorization; 
SHERIFFS - Commitment to Warm springs State Hospital, 
financial responsibility for returning persons who leave 
without authorization; 
SECTIONS 16-2723, 38-1305, 38-1308, 80-1602, 80-1603, 
95-506, 95-508. 

HELD: 1. A sheriff who returns a patient to warm 
springs pursuant to §16-2723 when the patient 
has been subjected to an involuntary civil or 
a criminal conlmitrnent, is entitled to uim
bursement for his costs, as specified below. 

2. The applicable county is financially 
responsible for returning a person who is 
committed pursuant to §95-506. 

3. The institution to which the person is com
mitted is financially responsible for 
returning a person who is committed pursuant 
to §§95-508 and 38-1305. 

7 April 1978 

Mental Health Advisory council 
1218 East 6th Avenue 
Helena, Montana 59601 

Ladies and Gentlemen: 

You have requested my opinion on the following question: 

Who is responsible for returning to warm Springs 
State Hospital, patients who depart without 
authorization and who are subject to criminal or 
involuntary civil commitments? 

Criminal commitments of persons to warm Springs by the 
district court can arise in two situations. Under §95-506, 
a criminal defendant who is unfit to proceed to trial 
because of mental disease or defect, may be committed as 
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4-4/24/78 



-641-

long as the unfitness continues. Under §95-508, a criminal 
defendant who is acgui tted because of mental disease or 
defect must be committed. Involuntary civil commitments are 
ordered by the district court upon petition of the county 
attorney under §38-1305. 

Your question ultimately involves the fiscal rather than 
physical responsibility for returning these persons to Warm 
Springs. Any number of different persons could return a 
previously committed person to Warm Springs. The important 
question is who must pay. Section 16-2723 clearly envisions 
that sheriffs will often be responsible for "delivering ... 
mentally ill persons at the state hospital." When they do, 
however, they are entitled to "actual expenses necessarily 
incurred," claims for which must be "allowed" by the 
"department of administration or by the board of county 
commissioners, as the case may be .... " No further explana
tion is offered in §16-2723 for determining what actual 
entities are ultimately financially responsible in any given 
case for these claims which must be "allowed" by the Depart
ment of Administration or the county commissioners. 

In the case of a defendant adjudged unfit to proceed to 
trial under §95-506, subsection (5) thereof provides: 

(5) The expenses of sending the defendant to the 
custody of the director of the department of 
institutions, to be placed in an appropriate 
institution of the state department of institu
tions, of keeping him there, and of bringing him 
back, are in the first instance chargeable to the 
county in which the indictment was found, or the 
information filed; but the county may recover them 
from the estate of the defendant, if he has any, 
or from a town, city or county bound to provide 
for and maintain him elsewhere. 

In this situation, the legislative intent is clear that the 
appropriate county "in the first instance" is financially 
responsible for "sending," "keeping," and "bringing ... back" 
a defendant committed under §95-506. Thus, if a sheriff 
returns such a person who has left without authorization, he 
is entitled to reimbursement from the county pursuant to 
§ §16-2723 and 95-506 ( 5). The county can then obtain reim
bursement from the "estate of the defendant" or from a 
"town, city or county bound to provide for and maintain him 
elswhere." It should be noted that this right to reimburse
ment does not conflict with §80-1603(7), which prohibits the 
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Department of Institutions from recovering from the patient 
the costs of "care" provided to him if he is committed under 
a criminal statute. This prohibition applies to the Depart
ment seeking reimbursement for the charges allowed by 
§80-1603 but not to a county seeking reimbursement under 
§95-506. 

There is no specific cost allocation such as that found in 
§95-506 ( 5) which is applicable to criminal defendants com
mitted after an acquittal pursuant to §95-508. Under 
§95-508, the person is specifically "committed to the 
custody of the superintendent of warm Springs ... for custodx, 
care, and treatment." (Emphasis added). The institution ~s 
responsible for the person's "custody" which includes what
ever measures are necessary to maintain that custody, 
including returning the person to the institution if he 
leaves without authorization. Thus, if a sheriff returns a 
person committed under §95-508, he is entitled to reimburse
ment from the State under §16-2723. 

The financial responsibility for returning persons under 
involuntary civil commitments under §38-1305 is likewise not 
specifically addressed. If the person enjoys conditional 
outpatient release under §38-1308, but becomes a "danger to 
himself or others," he may be "apprehended" and the local 
sheriff has the "duty of transporting" him to Warm Springs. 
This "duty," however, must be read in light of §16-2723 
which allows for reimbursement of the sheriff's costs. 
Since there is no provision otherwise, the State institution 
which is responsible for the person's custody, is liable to 
the sheriff for his costs. 

That same reasoning is applicable to a person, not on con
ditional release, who leaves Warm Springs without authoriza
tion. That conclusion is bolstered by §80-1603, which 
allows the State to recover "per diem" and "ancillary" 
charges from the patient or a "financially responsible 
person." While transportation costs after unauthorized 
departures are not specifically mentioned, "per diem" under 
§80-1602(3) is based upon "the gross daily cost of operating 
an institution, as budgeted, .... " 

THEREFORE, IT IS MY OPINION: 

1. A sheriff who returns a patient to Warm Springs 
pursuant to §16-2723 when the patient has been 
subjected to an involuntary civil or a criminal 
commitment, is entitled to reimbursement for his 
costs, as specified below. 
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2. The applicable county is financially responsible 
for returning a person who is committed pursuant 
to §95-506. 

3. The institution to which the person is committed 
is financially responsible for returning a person 
who is committed pursuant to §§95-508 and 38-1305. 

Verl tr~ly 7 yours, II ' \ } 
~Jii.;J l,c~;{., '1 
MIKE GREELY 
Attorney General·: 

ABC/so 
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