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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION
adoption of Rules concerning any) OF THE MOVING AND RELOCATION
moving and relocation expenses ) EXPENSES RULE. NO PUBLIC

of eligible State employees } HEARING CONTEMPLATED.

TO: All Interested Persons

1. On or after May 26, 1978, the Department of Adminis-
tration proposes to adopt a rule concerning any moving and
relocation expenses of eligible State employees,

2. The proposed Rule does not replace or modify any
section currently found in the Montana Administrative Rules.

3. The proposed Rule provides as follows:

Rule I. INTRODUCTION. (a) This policy is adopted as a
minimum guideline for moving and/or relocation expenses paid
to eligible State employees who are in a permanent status,
having satisfied the agency's probationary period. For those
agencies who wish to pay more than these guidelines or wish
to waive certain requirements, they may do so.

Rule II. DEFINITIONS. (a) Employee Transfer: means
an agency-initiated move of an employee from one geographic
location to a different geographic location in the State, the
distance to be at the discretion of the hiring agency. The
transfer must be to fulfill staffing needs.

{b) Moving and Relocation Expenses: means that cost to
move an employee's household belongings either by a commercial
moving company or by personal means, and/or living expenses in-
curred during exploratory trips. .

(¢} Commercial Moving Company: means any bona fide trans-
fer and storage corportion governed by federal tariff rates,
which makes a profit by services offered and is certificated by
the Public Service Commission of the State of Montana.

(d) Eligible Employee: means a permanent employee who at
the request of the agency moves to another geographic location
to £fill a management need. The transfer of the employee must
be management-initiated.

Rule III. POLICY. (a) The employing agency will pay
the moving and relocation expenses of the employee's transfer
within the following guidelines:

(i) For packing and moving up to 12,000 pounds of house-
hold and personal belongings, A maximum allowance for packing
and crating will be paid according to prevailing rates at the
time of the move. The employee must obtain at least two bids,
except where there is no choice of commercial moving companies.
These bids must be submitted to the Director or designated
authority for approval prior to moving. Trailer or truck ren-
tal for moving purposes may be authorized for a mileage allow-
ance according to the prevailing rate per mile, for actual
miles driven, not to exceed the estimated commercial one-way
distance rate.
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(ii) The actual cost of unblocking, blocking, unhooking
and hooking and transportation will be paid for mobile homes
(if by PSC certified carrier). The State will not pay for
packing and crating any belongings since this cost is not in-
cluded in the initial mobile home move.

(b) The agency will not pay the cost of storage.

(¢) The agency will pay the employee, per the travel
regulations, in Administrative Rules of Montana 2-2,4(1)~5400
through 2-2,4(1)-54170, for food and lodging during explora-
tory trips to the new location.

(1) If the new location is not within reasonable commut-
ing distance of the old location, the employee may be paid for
travel, lodging and meals during exploratory trips, not to ex-
ceed three days and two nights, for the purpose of seeking a
home at the new location.

(ii) 1If the new location is within reasonable commuting
distance of the old location not requiring overnight lodging,
the employee will be paid for travel and meals for up to three
round trips for the purpose of seeking a home at the new loca-
tion.

(d) The employee will be paid his/her normal salary at a
regular time status, and accrue all benefits for exploratory
trips or during the actual move, such as when the employee
would travel with his/her family to the new location. Under
no circumstance will the employee be paid compensatory time or
overtime during the move.

Rule IV. PROCEDURES. (a) The employee must report
estimates of cost of moving household and personal goods to the
Director or designated authority for confirmation so that the
employee's move may take place,

(b) As soon as a transfer action has been confirmed, the
employing agency should inform the employee of how much time
can be used to accomplish the move or make exploratory trips to
the new location. The move will take no more than a maximum of
three days and two nights with one-way distance paid for mileage
and per diem.

Rule V. CLOSING. This policy shall be utilized unless
it conflicts with negotiated labor contracts, which shall take
precedence to the extent applicable,

4. Reason for this Rule is as follows: There is a
critical need to provide uniform rules to be consistently
applied in the administration and pay of moving and relocation
expenses provided to eligible State employees. Adoption of
these Rules will lessen the possibility of discriminatory or
unfair payment of moving and relocation expenses by State agen-
cies and will provide uniform guidelines for all State agencies
to follow.

MAR Notice No. 2-2-29 - 4-4/24/18
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5. Interested persons may submit their data, views or
arguments concerning the proposed adoption to Mr, William 5.
Gosnell, Administrator, Personnel Division, Department of
Administration, Room 101, Mitchell Building, Helena, Montana
59601.

6. I1f a person directly affected wishes to express his
data, views or arguments orally or in writing at a public
hearing, he/she must make written request for a public hearing
along with any written comments to Mr. William S. CGosnell be-
fore May 24, 1978.

7. If the Department receives requests for a public
hearing on the proposed Rule from more than ten percent (10%)
or twenty-five (25) or more persons directly affected, or from
the Administrative Code Committee of the legislature, a public
hearing will be held at a later date. Notification of parties
will be made by publication to the Administrative Register.

8. The authority of the Department to make the proposed
adoption of the Rule is based on Section 59-913, R.C.M. 1947.
Implementation is based on Section 59-913, R,C.M. 1947,

Qad O

/Jack C. Crosser, Director
epartment of Administration

Certified to the Secretary of State, April 4 , 1978.
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BEFORE THE DEPARTMENT OF BUSINESS REGULATION
OF THE STATE OF MONTANA
CONSUMER AFFAIRS DIVISION

In the Matter of the Adoption ) NOTICE OF PROPOSED ADOPTION OF
of Rules I . and ) RULES I AND II

TT. .5 Relating to ) }

Notice of Cost of Hearing for ) (Service and Costs of Hearing)
Motor Vehicle Dealership ) NO PUBLIC HFARING CONTEMPLATED
Termination, Establishment )

or Noncontinuation )

TO: All Interested Persons

1. On May 30, 1978, the Department of Business Regulation proposes
to adopt Rule: .I *and Rule IT , relating to service of
riotice of hearing on parties to termination, establistment or nonecontinua—
tion of motor vehlcle dealerships.

2. The proposed rules do not modify or replace any section cur-
rently found in the Montana Administrative Code.

3. The proposed rules provide as follows:

RULE NO. I COSTS

Unless stated oftherwise hereln, costs of hearing shall be apportioned

equally on the part of participants.

(@D} Costs of calling witnesses, and costs of preparation
of materials therefor, for the purposes of a hearing under this sub-
chapter shall be borne by the party calling such witnesses.

(2) Costs of written transcriptions of testimony taken at
the hearing shall be borne by the party requesting such transerip-
tions.

(3) All other costs shall be borne equally as stated herein.

RULE NO. I EXCEPTION - PERSONAL SERVICE

MAC I-1.6(2)-P310 provides for personal service. For the purposes of

Section 51-605, R.C.M. 1947, relating to termination, noncontinuation -

or establishment of motor vehicle franchises, notlice shall be

provided as follows:

(1 Service by certified mail shall be given to the
franchlsor and to the franchisee whose franchlse the franchlsor
seeks to establish, terminate or not continue;

(2) Service may be glven by delivery of a copy of the
franchisor's notice to such persons as the Department may determine
appropriate;

(3) Service to all others shall be glven by publication in
a newspaper of general circulation in the county in which the
franchisee sought to be established, terminated or not continued, is
located and doing business.

LR These rules are proposed to Implement Chapter Number 380 of
the Laws of Montana 1977 as enacted by the 45th Leglslative Session of the
State of Montana. The new law requires that the Department of Business
Regulation shall license motor vehlele manufacturers, distributors and
Importers doing business in the state of Montana, and provide for hearing
in the case of protest in the event of a termination, establishment or
noncontinuation of a motor vehicle dealership.

MAR Notice No. 8-2-33 @ ce 4-4/24/78
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5. Interested persons may submlt thelr data, views or arguments
elther orally or in writing to Mr. Kent Kleinkopf, Director, Department
of Business Regulation, 805 North Main Street, Helena, Montana 59601,
phone 449-3163. Written commeénts, in order to be considered, mst be
received by the Department not later than May 22, 1978.

6. If the Department recelves requests for a public hearing on
the proposed rules from more than ten percent (10%) or twenty-five (25)
or more of the persons directly affected, a public hearing will be held at
a later date. Notification will be made by publication in the Administra-
tive Reglster and by direct notlce to persons presenting timely requests
for hearing.

7. The authority of the Department to make the proposed rules if
based on Section 51-603, R.C.M. 1947.

Kent Kleinkopf, Director
Department of Business Regulat on

Certified to the Secretary of State April 13, 1978.

4-4/24/78 < o MAR Notice No. 8-2-33
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BEFORE THE BOARD OF COUNTY PRINTING
STATE OF MONTANA

in the matter of the amendment ) NOTICE OF PUBLIC HEARING
of Rule 22-3.10(6)-51050 increasing) FOR AMENDMENT OF RULE
certain maximuwn county printing ) 22-3.10(6) - 51050

fees; deleting certain items ) (Schedule of Prices)
tfrom the fee schedule; and altering)

the schedule format. )

TO: All Interested Persons

1. On May 19, 1978, at 10:00 a.m., a public hearing will be held
in the Department of Community Affairs Reception Room, 1424 Ninth
Avenue, Helena, Montana, to consider the amendment of Rule 22-3.10(6) -
S1050 relating to the fees to be charged for all county Printing and
legal advertising.

2. The proposed amendments are for the purpose of increasing
certain maximum printing fees; deleting certain items from the fee
schedule; and altering the schedule format.

3. The schedule as amended may be obtained by requesting a copy
from:
Daniel J. Worsdell, Administrator
Centralized Services Division
Department of Community Affairs
1424 Ninth Avenue
Helena, Montana 59601

4. Interested parties may present their views, whether orally or
in writing, at the hearing or by submitting their views in writing to
the address provided above in paragraph 3.

5. Wayne Croskrey, Chairman of the County Printing Board, is
degignated to preside over and conduct the hearing.

6. The authority for the County Printlng Boagrd to adopt the
proposed schedule is based on Section 16=- 122 .CfM. 1947. Jg”

’ JAAAA/ Sl g

banlel J. nBrsdell
AdministpAtive Officer
Montana Board of County Printing

Certified to the Secretary of State April [[ , 1978

MAR Notice No. 22-3-10-4 - 4-4/24/78
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BEFORE THE DEPARTMENT OF JUSTICE
FIRE MARSHAL BUREAU
OF THE
STATE OF MONTANA

In the Matter of the Adoption and ) NOTICE OF PUBLIC HEARING
Amendment of Rules MAC 23-2.10B(1l)) FOR AMENDMENT of Rules

-~ 81010; 23-2.10B(1) - S1030 MAC 23-2.10B(1) - S1010
relating to the adoption of the Incorporation by Reference
latest edition of the Life Safety of the Life Safety Code #101;
Code and Adoption of the Uniform Adoption of Rules MAC

Fire Code 23-2.10B(1) - S1030
Incorporation by Reference

) of the Uniform Fire Code.

1. On May 19 1978, at 10:00 , 8.m,,
a public hearing wiI% Fe held In the CommiSsion room of the
Highway Building, Helena, Montana, to consider the amendment
of rules MAC 23-2.10B(1) - 51010, Incorporation by Reference
of the Life Safety Code #101,-1976 edition; and Adoption of
Rules MAC 23-2.10B(1) - 51030, Incorporation by Reference of
the Uniform Fire Code.

N N N N N

2. The proposed amendments are for the purpose of
adopting the 1976 edition of the Life Safety Code. Present-
ly the 1973 edition of this model code is in effect. The
proposed adoption of the Uniform Fire Code is to establish a
fire protection code that can be used in conjunetion with
the Uniform Building Code, as promulgated in Rules MAC 2-
2.10(6) - S10130, by the Department of Administration.

3. Rule MAC 23-2.10B(l) - 51010 is to be amended to
read as follows:

Rule MAGC 23-2.10B(l) - S1010, Subsection

roposed to be amended and addin subsect § ) and
to read: 23-2.10B(I) - sIUIg LTFE SAFETY TY DE

Bdoption of "Life Safety Code," National Fire
Protectlon Association pamphlet No. 101, 3973 1976
edition. The Fire Marshal Bureau adopts and incorpo-
rates by reference herein the LIFE SAFETY CODE #101
which provides basic requirements for life safety from
fire. Copies may be obtained from the National Fire
Protection Association, 470 Atlantie Avenue, Boston,
Mass., 02210.

(2) This code is adopted by the State Fire Marshal
Bureau to be used as a code for the regulation of
ngs occupled at the ime me of Inspection. No
portion of this code shall be enforced regarding the
esi n construction, quality of'materiaIs, ana %ocatlon
uildings under construction.

4-4/24/18 P MAR Notice No. 23-3-23
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(3) It 1s the intent of these requlations to avoid
conflicting requirements between the Life Safety Code,
herein adopted, and the Uniform Bullding Code, Ruie MAC
2-2.10(6) - 510130 | MAC, adopted by the Department of of
Administration.

4. There is a new rule MAC 23-2,10B(1l) - 51030 that
reads as follows:

23=2.10B(1) - 81030 UNIFORM FIRE CODE

(1) Adoption of UNIFORM FIRE CODE 1976 edition. The
Fire Marshal Bureau adopts and incorporates by refer-
ence herein the UNIFORM FIRE CODE, 1976 edition, pub-
lished by the International Conference of Building
Officials. Copies may be obtained from the Internation-
al Conference of Building Officials, 5360 South Workman
Mill Road,  Whittier, California 90601.

(2) For the purpose of this regulation the following
provisions shall apply:
a) As used in the UNIFORM FIRE CODE, the terms
chief, fire chief, fire marshal, and fire pre-
vention engineer shall mean the head of the State
Fire Marshal Bureau, Department of Justice.

b) As used in the UNIFORM FIRE CODE, the terms
fire department and bureau of fire prevention
shall mean the State Fire Marshal Bureau.

c) As used in the UNIFORM FIRE CODE, the term
building official shall mean the head of the
Montana State Building Codes Division, Department
of Administration,

d) As used in the UNIFORM FIRE CODE, the term
city shall mean the State of Montana.

(3) No provision of the UNIFORM FIRE CODE shall be
construed contrary to the provisions of Chapter 12,
Title 82, R.C.M., 1947, and in all cases where conflict
arises between the UNIFORM FIRE CODE and Chapter 12,
Title 82, R.C.M. 1947, the latter shall prevail.

(4) All sections of the UNIFORM FIRE CODE pertaining
to permits and certificates shall be congidered void
and are not adopted as part of these regulations. See:
Rule MAC 23-2.10B(10).

(5) It is the intent of the Fire Marshal Bureau that
the UNIFORM FIRE CODE shall be used in conjunction with
the UNIFORM BUILDING CODE as adopted by Rules MAC 2-
2.10(6) - S10130 by the Department of Administration.

MAR Notice No. 23-2-23 e 4~4/24/78
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5. Interested persons may present their data, views or
arguments whether orally or in writing at the hearing,

6. Mike MeGrath, Assistant Attorney General, Capitol
Building, Helena, Montana, 59601 has been designated by the
Department of Justice to preside over and conduct the hearing.

7. The authority of the Department to make the proposed
amendments is based on §82-1202, R.C.M. 1947.

Chief r
Fire Marshal Bureau

Certified to the Secretary of State , /.., Z//Q/ A
1978. 1V

4-4/24/78 oA MAR Notice No. 23-2-23
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BEFQRE THE COMMISSIONER
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF PROPOSED

rules requlating the conduct of ) ADOPTION OF RULES

private employment agencies ) (Regulating Private
) Employment Agencies)

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons

1. On May 24, 1978, the Standards Bureau proposes to
adopt rules regulatlng the conduct of private employment

agencies. ,
2. The proposed rules provide as follows:
RULE I DEFINITIONS. Division - means
the Labor Standards Division of the Montana Department of Labor

and Industry.

Administrator - means the Administrator of the Labor
Standards Division.

Commissioner - means the Commissioner of Labor.

Open Job Order - means a job order placed by an employer
for categories or jobs for which the employer usually has two
or more open positions at any one given time; or, job orders

placed by an employer for positions for which the employer has
a steady and continuous need of qualified employees; or, for
a job order placed by an employer on occasione when the employ-
er is interegted in receiving applications for future or
present job openings and where the employer does not
immediately hire all qualified applicants.

Standing Job QOrder - same as open job order. Example -

a job order from a personnel office of a large business to
refer any qualified applicants the agency may have for specific
job openings that come up regularly.

Exploratory Interview or Exploratory Job Order - means an
interview agreed to by the employer even though there is no
definite position open with the employer.

Job Referral Document - The document or copy of document
given to the applicant in which the pertinent facts about the
agency, the employer and the job are listed.

Scheduled Appointment - means a definite time and date of
interview with a specific employer or employer representative
arranged for by an agency.

Temporary Employment - means that employment lasting less
than ninety (%0) days.

Permanent Employment - means that employment lasting
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ninety (90) days or more.

Commlsslon Employment - means that employment in which
the applicant is paid on a commission basis.

Fee Paid - means a position in which under no circum-
stances is the applicant charged a deposit, retainer, or fee
dlrectly, or indirectly at any time in connection with such
position, either by the agency or the employer.

Advertising - means any material or means used by the
employment agency for solicitation or promotion of business.
This includes, but is not limited to, business cards, news
papers, radio, television, brochures, pamphlets, gift items
and signs, referral cards, invoices, letterheads, or other
forms that may be used in combination with the solicitation
and promotion of business.

License - means that license issued by the Labor
Standards Division to private employment agencies.

One month - means 1/12th of a year or 4-1/3rd weeks.

Contract - means that agreement entered into by the
applicant and the agency and in some cases the employer
whereby the applicant is placed in a position w1th the
employer and the payment of fees to the agency is agreed to.

Rationale: These terms are recurrently used in the rules
and these definitions are to define these terms in their plain
and ordinary meaning.

RULE II RECORD KEEPING REQUIREMENTS.

(1) Method of maintaining records. All records of the
agency pertaining to a job referral, and/or placement of an
applicant for employment shall be maintained together or
adequately cross indexed for easy retrieval of all such
recorde for the Labor Standards Division. This includes, but
is not limited te, the application, contract, addendums to
contracts, reference information (employment, personal or
credit), and a copy of all job orders and job referral
documents.

(2) A separate file shall be maintained for all appli-
cants placed by the agency. This file shall be alphabetically
or by adequate cross reference index for easy retrieval for
the Labor Standards Division.

(3) Copies of all job advertisements correlated to show
the date and publication in which the ad appeared together
with the job order number of each job advertised.

(4) An adequate log of job orders shall be maintained.
Each job order shall have a log number assigned to it. The log
will contain the date the job order was placed by the employer
and the name of the employer placing the order. All job orders
shall be recorded in numerical order and registered in the log.
The log number will be used on any contracts, referrals,
advertising, correspondence, placements and receipts that are
related to the job order. If the
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agency wishes it may maintain a separate log for "fee paid"
orders. The log shall be preserved for three years.

(5) Each agency shall keep a record of all receipts of
money received from each applicant in payment of a charge
for service.

The receipts shall be filed together or adequately cross-
indexed for easy retrieval for the Labor Standards Division.

(6) Records must be maintained for a period of three
years with the exception of job advertisements in sub-section
3 of Sub-Chapter 6 which must be maintained for one (1) year.

Rationale: This rule supplements the statutory record
keeping requirements, with emphasis on the availability of such
information to the Director.

Rule I1I BONA FIDE JOB ORDER. (1) A bona
fide order for employment may be considered to have been
given by an employer to an employment agency under the
following conditions:

(a) If the employer or his agent, in person, by tele-
phone, telegram, or in writing, registered a request that the
agency recruit, or gives permission to the agency to refer job
applicants for employment who meet the specifications of the
stated job.

(b) Such an order is valid for the referral of any
qualified applicant until it is filled or cancelled by the
employer and may serve as the basis for agency advertising.
The agency is required, however, to recontact the employer
after every thirty days to insure that the position is gtill
vacant prior to any additional advertising or referrals.

(2) "Open" or "standing" job orders are to be renewed
prior to each interview and at the end of every thirty days
in order’ for them to be current and valid. Open or S$tanding
job orders may not be advertised in any way. Open or Standing
job orders must be for specific job categories as distinguished
from a specific job. Open or Standing job orders must fulfill
all informational content requirements of regular job orders
and will contain the title "Open" or "Standing" job order.

(3) Exploratory job orders shall be considered to have
been given by an employer if, as a result of the agency's
bringing the qualifications of an applicant to the attention
of an employer, the employer's interest in exploring the
possibility of employing the applicant is evidenced by the
employer's agreement to interview the applicant.

(a) Exploratory job orders or interviews are not valid
orders that can be advertised. The exploratory job order
must be written up by the agency prior to any applicant being
referred for an interview. The order must contain the infor-
mation required by Section 24-3.14BI(1)-S14020, sub chapter 2.
Applicants referred to an Exploratory interview must be given
a referral document containing all available job order infor-~
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mation and the following underlined statement: “This is an
exploratory interview. There is no definite position open
wigﬁ this emgIoEer at this time, Howeveré this interview has

een agree O e e oyer as a consideration for possible

uture employment.
(b) Exp%oratory job orders or interviews will not be

used by employment agencys in situations where the agency has
a "regular" job order, or accesg to one.

(4) In the process of obtaining a job order the employ-
ment agency, in an introductory statement, shall identify
itself to employers as an employment agency. This shall be
done in all cases. If the agency is employer-fee paid only,
the employer must be so advised during the initial contact.

(5) Wwhen accepting a "fee paid" job order, the employment
agency shall insure that the employer will not collect the fee
from the employee in any manner whatsoever.

Rationale: These provisions insure honest disclosure in
advertising for job seekers and in referring job applicants
to a prospective employer. Section 41-1429.

Rule IV JOB ORDER, INFORMATION TO BE
CONTAINED IN. (1) Each job order shall contain all of the
following information:

(a) The normal number of hours of work per day and any
exceptions.

(b} Weekend or night work required. Specify the number
of hours and which days.

(c) Whether fee is employer paid or applicant paid.

(d) The job title and classification.

(e) A list of special skills required to perform
adequately on the job and the minimum performance or skill

~level required. skills required means those skills which will
be regularly and habitually required to gain the job, perform
at a minimum level on the job and to retain the job.

(£) The log number of the job order.

(g) The date and time of day the job order was received.

(h) The salary, hourly pay rate or salary paid for the
position. At least a minimum salary or wage must be specified
in terms of dollars and cents. If earnings are to be paid on
a commisgion basis, the order must contain a statement as to
whether or not any guaranteed salary or draws are involved.

(i) The name, addresg and telephone number of the company
placing the job order.

(g) The name and title of the individual who placed the
job order for the employer and the name and title of the
individual who accepted the order for the employment agency.

(k) Whether or not union membership is required and the
approximate cost to the applicant for any union fees and dues.

(1) Whether or not the employer has any existant labor
troubles.
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(m) When a job order is filled the following information
will be appended to the order:

1. The true name, as it appears on the contract,
of the individual who obtained the job.

2. The date the job was filled.

3. The amount of the fee charged for the service.

4. Whether the fee was employer paid or applicant
paid.

(n) A list of established fringe benefits such as but not
limited to holidays, sick leave, car allowances, expense
allowances, room and board, medical and hospital insurance,
vacations and the statement whether or not these benefits are
paid for by the employer as indicated by the employer.

Rationale: This rule insures disclosure that reflect
honestly the nature of employment the applicant is being referr-
ed to.

RULE V JOB REFERRAL DOCUMENT. (1) The
job referral document shall be assigned the same log number as
the job order and shall contain the following information:

(a) The name, address and telephone number of the employ-
ment agency.

(b) The name, address and telephone number of the employer
who placed the order for help.

(¢) The name of the individual placing the order.

(d) The date the order was received by the employment
agency and the date of issuance of the job referral document.

(e) The manner in which the order was transmitted
(telephone, mail, personal, etc.)

f) The amount of fee to be charged and to be collected
from the applicant if he accepts the employment and a state-
ment to the effect that the employer is not responsible for
paying the fee or, if it is an employer paid fee a statement
to the effect that the applicant is not responsible for paying
the fee. .

(g) The name, address and telephone number of the
applicant.

(h) The name, address and telephone number of the person
to whom the applicant is sent for interview.

(i) The date and time of the interview.

(j) The kind of work or employment

(k) The daily hours of work and any exceptions.

(1) The wages or salary.

(m) Any fringe benefits such as but not limited to
holidays, sick leave, car allowances, expense allowances, room
and board, medical and hospital insurance, vacations and a
statement whether or not these benefits are paid for by the
employer.

(n) The existence of any known union organizational,
picketing or strike activity.
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(o) The job referral document shall be signed by a
qualified representative of the employment agency and shall
be delivered to the applicant or sent by United States mail to
the applicant prior to his interview with the employer with
the following exceptions:

1. 1f the referral is made by telephone contact or other
means of remote communication the job referral document will
also be mailed to the applicant and the full content of the
job referral document will be revealed to the applicant prior
to the job interview.

2. Job referral documents which are mailed, must be
mailed within 24 hours, or one working day of the referral
contact with the applicant.

(p) The exact fee to be charged in dollars and cents,
not in percentage statements.

Rationale: This rule is designed to effect full and
complete disclosure of the quid pro quo in the employment
agency contract.

RULE VI REBATE OF SERVICE CHARGES INTEREST
AND/OR PLACEMENT FEES. (1) In all cases where employment
Tasts less than 90 full calendar days, all interest, fees or
other charges paid or required to be paid by an ‘applicant to
any person or organization in order to procure the funds to
pay an employment agency's charge for service shall be
allowed as a credit against the charge. This includes all
carrying and service charges and all related charges in
obtaining funds for payment of the agency's charge.

(2) If the sum total of the interest, fees, or other
charges incurred by the applicant are greater than the agency's
charge for service and are listed in such a manner that interest
fees or other charges for the employment agency's services are
not stated separately then the interest, fees and other
charges may be prorated to cover only those interest fees and
service charges directly attributable to the payment of the
employment agency's charge for service.

(3) A reasonable effort shall be made by the employment
agency, within ten (10) days specified time for making the
rebate, to procure all information necessary regarding the
interest, fees, and other charges required to be paid by the
applicant in procuring the funds used to pay the agency's
charge for service.

Rationale: This rule is to clarify the requirements
of 41-1431.1 governing excessive fees.

RULE VII ADVERTISING. (1) No employment
agency shall knowingly publish or cause to be published any
false, fraudulent or misleading information, representation,
notice or advertisement. The following examples are of the
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types of advertising which are considered false or
misleading:

(a) Exclusive listing in advertisements of jobs
designated as "fee paid" by agencies which do not operate
exclusively on the basis of no fee to the applicant, in such
manner as to give the false impression that all jobs handled
by the agency are "fee paid" jobs.

(b) Use of phrases such as "100% free" or "all free"
as column headings where both "fee" and "fee paid" jobs are
listed, so as to give the impression that the entire agency
operation is on a "fee paid" basis.

(¢) Designating jobs as "fee paid" where this is true
only if certain conditiong are met. Example; jobs where the
employer will pay the fee only if the applicant stays on the
job for a stipulated period of time, or jobs where the
employer deducts the amount of the fee from the applicant's
salary, or where the employer will pay only a portion of the
fee, or if the fee payment on the part of the employer is a
negotiable item.

(d) Ads worded so as to mislead the applicant regarding
the nature of the pogition advertised.

(e) Using the phrase "lowest fee" or similar words where
the agency's fee is not in fact the lowest fee rate in effect
in the area in which the agency does business.

(2) The following standards must be used in all agency
advertising:

(a) Headlines or titles relating to fees, such as
"Applicant Pays Fee'" or "Fee" or "Fee Paid" must be set in the
same type of equal size and boldness, whenever an agency
advertises both categories of jobs.

(b) In group advertisements which contain both "Employer
Pays Fee" and "Applicant Pays Fee" listings, all listings of
each type shall be grouped together in a block under the
respective title, or each listing must include a designation as
to the source of the fee.

(c¢) 1If an advertisement is of a job or jobs for which the
employer pays the fee, and if the agency so advertised the jobs
as such, the ad must state in type of equal size and boldness
that the agency also handles jobs for which the applicant pays
the fee, if such is the case.

.(d) All advertising must be factual as to the job
requirements. Sufficient information must be contained in each
ad so as to indicate the nature of the position. The omission
of unusual or special job requirements and characteristics is
considered misleading or fraudulent.

. (e) If specific requirements not normally associated
with the position advertised are required, the requirements
must be indicated in the ad.

(f) No salary shall appear in an ad except that which
appears in the actual job order as a starting salary. Where
the top of the salary range is quoted, it must be preceded by
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the lowest of the salary range and the word "to".

(g) If the posgition advertised is located ten (10) miles
or more from the location of the office of the agency, the fact
that the position is non-local or that relocation is necessary,
or the location of the place of employment shall be indicated
in the listing.

(h) The word "open" or the symbol "§$8$" or words and
symbols of similar 1mportance may not be used as a substitute
for the salary of any position or positions in an ad.

(i) The symbol "+" or the word "plus" may be used in
connection with a galary appearing in an ad only when it refers
to an extra such as a car, bonhus, commission or lodging which ig
prov1ded 1n addition to the given salary. Such extras must be
contained in the agency's job order for the position. The
salary figure in the advertisement can only represent the
amount of salary or draw as shown on the job order.

(j) The word "up" may be listed with a salary appearlng
in an ad only when the employer has made a definite commitment
to the agency to pay a higher salary for a qualified employee.
The commitment by the employer to pay a higher salary must be
contained in the agency's job order for the position.

(k) If an advertised salary is based entirely or
partially on a bonus and/or commission the ad must so state
this fact.

(1) whenever an employment agency advertises or states
in its letters that members of the agency are “certified",
"registered", or "Licensed" (other than by the Labor Standards
Division) or uses other special terms conveying special
qualifications or abilities, the advertising or letter must
also set forth the identity of the governmental agency or other
organization which has certified, registered or licensed such
members.

(m) Employment agencys advertising jobs where the
employment agency itself is the employer shall so state this
fact in the ad.

(n) Each job position that is advertised must contain
the job order number and log number.

(o) Employment p031t10ns will not be advertised on the
same day under two or more different job discriptions.

Rationale: This rule implements specifically, but not
exhaustively, the safeguards contained in Section 41-1429
R.C.M. 1947.

RULE vIiir FEE SPLITTING. No arrangement can be
made by agency and employer or between agencies whereby
applicant fees are split.

Fees cannot be financed by a third party such as a finance
company. In no case will the agency be allowed to collect the
full fee on the first day of work.
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Rationale: A job applicant is usually poor and dis-
advantaged by the fact he goes to an employment agency.
Requiring an applicant to finance his fee through a finance
company tends to result in peonage and is not in the public
interest.

. RULE IX When an applicant is separated from his
employment through his own fault, the agency shall upon request
meet and confer with the applicant about a refund within 15 days
of the date of separation.

Rationale: This rule is to provide protection to the
applicant when the employment does not last as anticipated.

RULE X In addition to the requirements of
Section 24.15.007 and Section 24.15.008 the following clauses
are required to be in all contracts between agencies and
applicants for employment when placements are made or to be
made on commission positions:
(1) "should proof be presented after six months and/or
twelve months of employment that the estimates of total gross

earnings were inaccurate, (agency) shall refund
to the applicant any excess charges paid by him, or the
applicant shall pay to {agency) any deficiency

in charges."

(2) "If the applicant's compensation is based on
commission and his employment is terminated prior to the
conclusion of the first twelve months of employment, the
actual total gross earnings of the applicant for the period
of employment shall be projected to twelve months on a pro-
rata basis as though the applicant had been employed for the
entire period of twelve months, and a computation shall be
made thereon. The adjusted charge for services by the
applicant shall be predicated upon such computation."

_Rationale: This rule provides for fee charges when
contingencies occur in the employment contract.

RULE XI The following clauses or statements
are not required to be in any contract between the employment
agency and the applicant for employment who may be responsible
for the agency's charge for service directly or indirectly but
so long as consistent with other required or permisgable
clauses may be included in the contract between the employ-
ment agency and the applicant for employment:

(1) "One month equals 1/12th of a year or 4 1/3 weeks."

(2) "These service charges can be deducted for income
tax purposes."

(3) "I will keep the agency informed about the results of
all arranged interviews, and will advise the agency at once
upon acceptance of employment, or if employment which has been

MAR Notice No. 24-2-3 g ea 4-4/24/78



=460~

accepted is terminated for any reason."

(4) "I hereby give permission for references to bhe
checked for purposes of employment, and understand that upon
request _(agency) will divulge the content
of same to me."

(5) "If the applicant fails to perform this contract, or
to pay the agency's service charge provided herein, then the
applicant agrees to pay (agency) reasonable
attorney's fees and other costs of collection as determined by
a court."

(6) "There shall be no oral agreements or oral additions
to thie contract. Any further terms, conditions or under-
standings shall be in writing.”

Rationale: This rule is intended to aid employment
agencies in drafting fair contracts.

RULE XII Whenever an agency receives notice
from any source that an applicant has terminated employment
within the time which requires a refund of a portion or all
of the agency's charge for services the agency shall refund
within ten daye of such notice, by cash or its equivalent,
and not by goods or services, all sums due as a refund to the
applicant. Contracts or agreements shall not contain state-
ments or understandings concerning job replacement or other
goods and services contrary to this rule.

Rationale: This rule restricts subtle inventions
which may be used to circumvent the refund requirements.

RULE XIII There shall be no oral agreements or
oral additions to any contract between the employment agency
and the applicant for employment. Any terms, conditions or
understandings between the employment agency and the applicant
for employment shall be in writing.

Rationale: A parol evidence rule to protect all parties
parties.

RULE XIV Reneval of License: The annual
license fee shall be assessed from July 1 of the existing
year until July 1 of the following year. Licenses that are
renewed at times different from the annual schedule shall run
until the first of July, at which time that license shall
expire and the renewal fee will be due and payable for the
next year. A new application and copy of the agency contract
ghall be sent in with the renewal fee.

Rationale: This rule is to facilitate the orderly

licensing of employment agencies by scheduling the annual fees
to one time period.
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(3) Interested Eersons may submit their opinion, data,
and criticisms on or before the 24th day of May, 1978, to
David E. Fuller, Commissioner of the Department of Labor and
Industry, 35 South Last Chance Gulch, Helena, Montana 59601.

4. The authority of the Commissioner to adopt these
rules is based on Section 41-1423 R.C.M. 1947.

Certified to the Secretary of State, April 13, 1978.
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BEFORE THE COMMISSIONER
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

NOTICE OF PROPOSED ADOPTION OF
CONTRACTOR'S BOND RULES

In the matter of the adoption )

of rules pursuant to the )

Contractor's Bond Law )
) NO PUBLIC HEARING
)} CONTEMPLATED

TO: All Interested Persons

1. On May 25, 1978, the Commissioner of the Department
of Labor and Industry proposes to adopt the following rules
to clarify and give effect to the Contractor's Bond Law,
Section 41-2701 et seqg R.C.M. 1947:

Rule I DEFINITIONS. For purposes of the Act:

(a) "Bond" means an agreement under which one becomes
surety to pay for all of the wages and fringe benefits owed to
employees of the contractor and subcontractor or owed by the
contractor or subcontractor to an employee's trust.

(b} "Surety" means the person or corporation guaranteeing
the obligations of the contractor/employer.

(c) "Other Form of Security" includes a reasonable, bona
fide method of insuring that employees will be paid all of
their wages and fringe benefits including, but not limited to:

1. Performance and/or Payment Bonds.

2. Certificates of Deposit which are in the name of
the Commissioner and the contractor and drawable
only by both of them.

3. cash Bond.

Rule II EMPLOYER TO FURNISH RECORDS

{(a) In order to enable the Commissioner to determine
the size of the bond or other form of security, an employer
shall furnish upon request the necessary records and information
relating to the employer-contractor's payroll.

(b) The information provided in (a) will be treated as
confidential information to protect the employer's business
interests., The Commissioner in his discretion may release
this information only when the interests of justice clearly
outweigh the employer's right to privacy.

Rule 1II FINANCIAL STATEMENT
(a) A resident contractor electing to file a financial
statement under the Section 41-2704 R.C.M. exception, shall at
the request of the Commissioner or the Administrator of the
Labor Standards Division file certified financial statements
at 3 month intervals.
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(b) For purposes of this act, "Net Worth" means owner's

equity in the standard accounting formula of owner's equity =
assets - liabilities.

2, The reason for the adoption of the rules are:

(a) to define the terms of the law

(b) to require the employer to furnish records so
that the Commissioner can determine the size of
the bond needed to protect the employees

(c) to require current financial statements in cases
where a contractor may be in financial jeopardy
with the consequent danger to the employees

3. Interested parties may submit their data, views or
agreements concerning the proposed rules in writing, to the
Commissioner of the Department of Labor and Industry, 35 South
Last Chance Gulch, Helena, Montana., Written comments must be
received not later than May 25, 1978.

4. If the Commissioner receives requests for a public
hearing on the proposed adoption of the rules from 25 or more
persons, a public hearing will be held at a later date, notice
of which will be supplied. .

5. The authority of the Commissioner to promulgate rules
is based on Section 41-2705 R.C.M. 1947,

E. FULLER
issioner of the Department
of Labor and Industry

Certified to the Secretary of State April 13, 1978
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BEFORE THE COMMISSIONER
DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF PROPOSED REPEAL

the rule requlrlng a job order,) OF RULE (Job Order for
Section 24-3.14BI(1)-51400 ) Private Employment
) Agencies)

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons

1. On May 24, 1978, the Standards Bureau proposes to
repeal Section 24-3,14BI1(1)-$1400 Job Order Necessary.

2. The rule proposed to be repealed is on page 24-83 of
the Administrative Rules of Montana.

3. The agency proposes to repeal this rule because a
SpelelC statute, Section 41-1419 R.C.M. 1947 requires more
precise data than the rule requires. Additionally, the agency
is simultaneously promulgating a comprehensive set of rules
directed to the same regulatcry area.

4. Interested parties may submit their data, views, or
arguments concerning the proposed repeal in writing to:
Dick Kane, Administrator
Labor Standards Division
Department of Labor and Industry
35 South Last Chance Gulch
Helena, Montana
no later than May 23, 1978.

5. The authority of the Bureau to make the proposed
repeal is based on Sectio ~1 .C.M. 1947.

E. Fu
issioner of the Department of
Labor & Industry

Certified to the Secretary of State 7/"[53'_;Zé?
{date)
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

IN THE MATTER of the adoption ) NOTICE OF PUBLIC HEARING FOR
of NEW Rules I through XXI ) THE ADOPTION OF SANITATION,
pertaining to Sanitatien, ) SAFETY, CLEARANCE, SIDE~-
Safety, Clearance, $idetracks ) TRACKS AND STATIONS SERVICE
and Station Service of Rail- ) OF RAILROADS

roads. )

TO: All Interested Persons

1. On Wednesday, May 24, 1978, in the Conference Room of
the Public Service Commission, 1227 1l1th Avenue, Helena, Montana,
at 10:00 a.m., a public hearing will be held to consider the
proposed adoptlon of rules concerning the sanitation, safety,
clearance, sidetracks and station service of railroads.

2. The proposed rules do not replace or modify any section
currently in the A.R.M.

3. The proposed rules read as follows:

wrecks and Accidents

RULE I WRECKS AND ACCIDENTS (1) All railroad companies
operatlng in the state of Montana are reguired pursuant to the
provisions of Section 72-121, R.C.M. 1947, and the Commission's
minute entry of April 4, 1945 thereunder, to report to the
Public Service Commission, by wire, within 24 hours, any wreck
or accident on its line.

(2) 1In addition to immediate notification, each company
shall file a copy of the Preliminary Accident Report form with
the Commission, for each such accident.

Discontinuance of Station Agents,
Stations & Sidetracks

RULE II DISCONTINUANCE OF STATION AGENTS, STATIONS AND
SIDETRACKS (1) No rallway company now or hereafter operating
within the State of Montana shall:

(a) Discontinue a station agent who now is or may here-
after be installed, without first giving notice thereof to and
receiving permission from the Public¢ Service Commission of the
State of Montana to make such change.

(b) Abandon any station either upon main or branch lines
whlch now is or may hereafter be establlshed w1thout first
giving notice thereof to and receiving permission from the
Pgbllc Service Commission of the State of Montana to make such
change

(c) Abandon or remove any sidetrack or spur track either
on main or branch lines which now is or may hereafter be instal-
led, without first giving notice thereof to and receiving per-
mlsglon from the Public Service Commission of the State of
Montaha
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Train Clearance; Platform Clearance

RULE 111 GENERAL PROVISIONS (1) Subsequent to the effec-
tive date of these regulations, in all construction or recon-
struction of tracks or structures adjacent thereto, on all rail-
roads over which freight cars are transported or proposed to be
transported, the following minimum clearances, hereinafter set
forth, shall be allowed.

(2) A railroad company shall not operate freight cars,
locomotives or other rolling equipment over tracks constructed
subsequent to the effective date of these regulations, or tracks
adjacent to buildings constructed or entirely reconstructed sub-
sequent to that date, wherein the clearances are less than those
prescribed in these regulations.

(3) OVERHEAD CLEARANCES authorized in these regulations
are applicable to tracks on which freight cars having a height
to running board of fifteen (15) feet six (6) inches or less
are. transported. In the case of cars or loads exceeding
fifteen (15) feet six (6) inches, Rule VIII (1) and IX must be
complied with.

(4) SIDE CLEARANCES authorized in these regulations are
applicable to tracks on which freight cars having an overall
width not greater than ten (10) feet ten (10) inches are trans-
ported. In the case of cars or loads exceeding ten (10) feet
ten (10) inches, Rule VIII (2) and Rule IX must be complied
with.

(5) Exemptions

(a) When the overhead or side clearances between a track
and any building, structure or facility are less than the mini-
mum prescribed in these regulations but where created prior to
the effective date thereof, the minimum clearances prescribed
herein shall be provided whenever the building, structure or
facility is relocated or entirely reconstructed; however, the
Public Service Commission will consider specific requests for
the future continuance of existing clearances at such recon-
structed building, structure or facility when application
thereof has been made as provided in (c¢) of this rule.

(b) Where restricted clearances are necessary nothing
herein shall be construed as preventing the movement of material
over tracks or placed adjacent to tracks when such material is
necessary in the construction or maintenance of such tracks, nor
in the movement of special work equipment used in the construc-
tion, maintenance or operation of the railroad, provided such
movements shall be carried on under the conditions as are nec-
essary to provide for the safety of all concerned; nor shall
these rules be applicable, provided. reasonable safety precau-
tions are observed, during periods of actual emergency due to
wrecks, derailments, washouts and like conditions.

(c) 1If in any particular case, exemption from any of the
requirements herein is deemed necessary by the carrier concernegd,
the Public Service Commission will consider the application of
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such carrier for such exemption when accompanied by a full
statement of the conditions existing and the reason why such
exemption is asked. Any exemption so granted will be limited
to the particular case covered by the application.

(d) The Public Service Commission reserves the right to
modify after due notice to all interested parties any of the
provisions of these regulations in specific cases, when, in its
oplnlon, safety of railroad employees, publlc safety, conven-
ience or nece551ty would be served by so doing.

(e) Locomotive terminal facilities and car shops are exempt
from these regulations.

(f) It is not intended that this rule is adopted for the
purpose of regulating industries other than common carrier rail-
roads and street railroads. The common carrier railroads are
not required by this o6rder to police properties of industries
other than those owned and operated by the carriers.

(g) Restricted c¢learances in the case of new construction
or reconstruction of loading platforms owned and operated by
industries, other than the common carriers, shall not be cause
to refuse delivery or shipping facilities but each separate case
may be called to the attention of the Public Service Commission
whereupon each case of restricted clearance shall be treated
upoh its merits.

RULE IV DEFINITIONS (1) THE OVERHEAD CLEARANCE is that
distance measured along a line which is perpendicular to and
joins a horizontal plane passing through the top of the highest
rail and the lowest point of the overhead structure or
obstruction.

(2) THE SIDE CLEARANCE is the shortest distance from
centerline of track to a structure or obstruction at the side
of the track.

(3) THE TRACK CLEARANCE is the shortest distance between
the centerlines of adjacent tracks.

(4) HEIGHT OF A FREIGHT CAR is the distance between the
top of rail and the top of -‘running board.

(5) WIDTH OF A FREIGHT CAR is twice the distance from the
centerline of the car to the extreme outside part thereof.

(6) ICING PLATFORMS: The term "Icing Platform" shall in-
clude structures used in performlng the service of icing, pre-
cooling, heating, ventllatlng and servicing of cars used in the
handling of commodities requiring the above services.

(7) CONSTITUTED AUTHORITY shall mean the Public Service
Commission of the State of Montana.

(8) OVERCROSSING when used in this rule means any point
or place whére a highway crosses a railroad by passing above the
same. Clearances shall be as speclfled in Rule Vv (1) and (3).

(9) UNDERCROSSING when used in this rule means any point
or place where a highway crosses a railroad by passing under the
same. EXisting laws pertaining to highways shall prevail.

(10} ENFORCEMENT shall be by the Public Service Commission
of the State of Montana.
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RULE V QVERHEAD CLEARANCES

(1) OVERHEAD CLEARANCE IN GENERAL . . . . . . .. 22'6"

(2) OVERHEAD CLEARANCE IN BUILDINGS . . . .. . 1la'ov

The overhead clearance inside of entirely enclosed build-
ings may be reduced to eighteen (18) feet, provlded that this
clearance shall apply only to tracks terminating within the
building, and further provided, that when an overhead clearance
of 1e§s than twenty-two (22) feet six (6) inches is established
therein, all cars, locomotives or other equipment shall be
brought to a stop before entering such enclosed building, the
conditions provided to require such stop to be approved by
constituted authority.

(3) OVERHEAD CLEARANCE IN TUNNELS AND BRIDGES

Minimum overhead clearance in tunnels and through bridges
may be decreased to the extent defined by the half-circumference
of a circle having a radius of eight (8) feet and tangent to a
horizontal line twenty-two (22) feet six (6) inches over top of
rail at a point directly over the centerline of track.

(4) OVERHEAD CLEARANCE--ALL OTHER STRUCTURES

Minimum overhead clearance as prescribed in Rule V (1)
above may be decreased to the "extent defined by the half-circum-
ference of a circle having a radius of eight (8) feet six (6)
inches and tangent to a horizontal line twenty-two (22) feet six
(6) inches above top of rail at a point dlrectly over the center-
line of track.

(5) OVERHEAD CLEARANCE OF WIRES

All wires in general shall have a minimum vertical clearance
of not less than that specified by the National Electrical
Safety Codes as published by the U.S. Department of Commerce,
National Bureau of Standards, or any revisions or amendments
thereto.

RULE VI SIDE CLEARANCES

(1) SIDE CLEARANCE IN GENERAL . . Coe e 8'6"

NOTE: To further reduce operatlonal hazards, it is recom-
mended that, wherever practicable, all posts, pipes, warning
signs and other small obstructions be given a side clearance of
ten (10) feet.

(2) Side Clearance at Platforms:

(a) PLATFORMS----8" or less above top rail . . . . 4's"
(b) PLATFORMS-=---4'0" or less above top rail . . . 5'9" or
7l3ll

NOTE: Whether the five (5) feet nine (9) inches or seven
(7) feet three (3) inches clearance shall be used in any partic-
ular case shall be at the discretion of this Commission. Such
determination will be made upon written application by the rail-
road setting forth the details of each particular installation.
(c) PLATFORMS----4'6" or less above top of rail--when
used principally for loading or unloadlng refrigerator
cars . Ce e e . . . 8'o"
(d) ICING PLATFORMS AND SUPPORTS P - B
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(e) PLATFORMS~-OTHER THAN ABOVE . . - . . 8'6"
NOTE: Retractable platforms, elther Slldlng or hinged,

which are attached to a permanent structure shall be so designed
that when not in use no part of such retractable platform shall
fall within the clearance limits herein prescribed for a plat-
form of that height above the top of the rail.

(f) PLATFORMS==-COMBINATIONS OF ANY ABOVE

NOTE: Platforms defined under (2)(a) above may be

combined with either (2)(c) or (b) prov1ded that the lower plat-
form present a level surface from a point not more than four (4)
feet eight (8) inches from centerline of track to the face of
the wall of the platform with which it is combined. No other
combinations will be permitted.

(g) PLATFORMS~-EXTENSION OF EXISTING PLATFORMS

NOTE: Platforms which were constructed prior to the effec-
tive date of this order may be extended at existing clearances.

(h) SIDE CLEARANCE--BRIDGES AND TUNNELS . . . 8'o"

(i) BRIDGES AND TUNNELS--UPPER SECTION (See Rule vV (3).

Side clearance in through bridges and tunnels may be de-
creased to the extent defined by the half circumference of a
circle having a radius of eight (8) feet and tangent to a hor-
izontal line twenty-two (22) feet six (6) inches above top of
rail directly above centerline of track.

(j) BRIDGES--LOWER SECTION AND STRUCTURES 4' HIGH OR LESS:

Through bridges supporting track affected, hand rails,
water barrels and refuge platforms on bridges and trestles,
water columns, oil columns, block signals, cattle guards and
cattle chutes, or portions thereof, four (4) feet or less above
top of rail may have clearances decreased to the extent defined
by a line extending diagonally upward from a point level with the
top of rail and five (5) feet distant laterally from centerline
of track to a point four (4) feet above top of rail and eight (8)
feet distant laterally from centerline of track: Provided that
the minimum clearance for hand rails and water barrels shall be
seven (7) feet six (6) inches and the minimum clearance for
fences of cattle guards shall be six (6) feet nine (9) inches.

NOTE: Clearances authorized in this subsection, except as
provided for hand rails and water barrels, shall not be permit-
ted on any new or entirely reconstructed through bridges where
the work of trainmen or yardmen requires them to be upon the
decks of such bridges for the purpose of coupling or uncoupling
cars in the performance of switching service on a switching
lead.

(k) SIDE CLEARANCE--CATTLE GUARDS AND CATTLE CHUTES

(see (]).

(1) ?IDE CLEARANCE=--HAND RAILS ON BRIDGES AND TRESTLES

(See

(m) SIDE CLEARANCE--INTERLOCKING MECHANISM, SWITCH BOXES,
ETC. . . . . s . . . . 30"

Switch boxes, sw1tch operatlng mechanlsm necessary for the
control and operation of signals and interlockers projecting
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four (4) inches or less above top of rail.
(n) SIDE CLEARANCE--MAIL CRANES AND TRAIN ORDER STANDS

WHEN NOT IN OPERATIVE POSITION . . . . . . . . B'6"
(0) SIDE CLEARANCE--OIL COLUMNS . . . . . . . . . . 8'0"
(see (3).

(p) SIDE CLEARANCE--POLES SUPPORTING TROLLEY CONTACT 8'3"

Conductors supplying motive power to track affected--of
bracket construction.

(q) SIDE CLEARANCE~~POLES QOTHER THAN TROLLEY POLES 8'6"

(r) SIDE CLEARANCE-~SIGNALS AND SWITCH STANDS

3' high or less when located between tracks where not prac-
ticable to provide clearances otherwise prescribed in this

order . . . .. 6'0"
(s) bIDE CLEARANCE--SIGNALS AND SWITCH STANDS OTHER THAN
ABOVE . . . . ... . BYOV
(t) SIDE CLEARANCE--TUNNELS (See (1) . . . 8"

(u) SIDE CLEARANCE--WATER BARRELS ON BRIDGES (See (J)
(v) SIDE CLEARANCE--WATER COLUMNS (See (j). . . . . 8'0"

(w) SIDE CLEARANCES ON CURVED TRACK

NOTE: Side clearances on all structures adjacent to curved
track shall be increased as necessary to give the equivalent of
tangent track clearances.

(x) SIDE CLEARANCE~~MATERIAL OR MERCHANDISE

Adjacent to tracks . . . . . 8'en

NOTE: No merchandise, materlal or other artlcles shall be
placed or stored on ground or platforms adjacent to any track at
a distance less than eight (8) feet six (6) inches from the
centerline of track, except in cases of maintenance or emer=-
gency when such material is to be used within a reasonable per-
iod of time or where local conditions make compliance with this
note impossible.

RULE VII TRACK CLEARANCE

(1) TRACK CLEARANCES=--IN GENERAL . . . .o l14t0v

The minimum distance between the centerllnes of parallel
standard gauge railroad tracks, which are used or proposed to
be used for transporting cars, engines, motors or like equipment,
shall be fourteen (14) feet, except as hereinafter prescribed.

(2) TRACK CLEARANCES--MAIN AND SUBSIDIARY TRACKS. . 15'0%

The centerline of any standard gauge track, except a main
track or a passing track, parallel and adjacent to a main track
or a passing track, shall be at least fifteen (15) feet from the
centerline of such main track or passing track; provided, how-
ever, that where a passing track is adjacent to and at least
fifteen (15) feet distant from the main track, any other track
may be constructed adjacent to such passing track with clearance
prescribed in (1) of this rule.

(3) TRACK CLEARANCES~--PARALLEL TEAM, HOUSE OR INDUSTRY

TRACKS. . . . . .. 130"

Minimum clearances between centerllnes of parallel team,

house or industry tracks shall be thirteen (13) feet.
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(4) TRACK CLEARANCES--PARALLEL LADDER OR LADDER AND OTHER
TRACK . &« + v v 4 4 o o 4 o v v 4 o o s = « . . 200"

The centerline of any standard gauge ladder track construc-
ted parallel to any other track, shall have a clearance of not
less than twenty (20) feet from the centerline of such other
track.

(5) TRACK CLEARANCES--EXISTING TRACKS

NOTE: Existing tracks may be extended at clearances exist-
ing prior to the effective date of this order.

RULE VIII MARKING OF CARS (1) CARS EXCEEDING 15'6" IN
HEIGHT
Each car of a height exceeding fifteen (15) feet six (6)
inches from top of rail to top of running board, the movement
of which is hereby authorized, shall be marked, stenciled or
placarded, and such markings maintained in a legible condition
to read:
’ "THIS CAR
EXCESS
HEIGHT"
The words "EXCESS HEIGHT" to occupy the greater portion of
a rectangular space 7" x 10" enclosed within a 3/4" s0lid border.
The markings required shall be made permanent on owned cars as
soon as practicable. Lettering and border of signs shall be of
colors contrasting to that of the car body. All such required
marking and placarding shall be placed on the side adjacent to
the ladder or hand-holds near the floor line of the car at each
of the four corners.
{2) CARS EXCEEDING 10'10" IN WIDTH
Each car of a width exceeding ten (10) feet ten (10) inches,
the movement of which is hereby authorized, shall be marked,
stenciled or placarded and such markings maintained in a legible
condition to read:
"THIS CAR
EXCESS
WIDTH" .
The words "EXCESS WIDTH" to occupy the greater portion of
a rectangular space 7" x 10" enclosed within a 3/4" solid border.
The markings required shall be made permanent on owned cars as
soon as practicable. Lettering and border of signs shall be of
colors contrasting to that of the car body. All such required
marking and placarding shall be placed on the side adjacent to
the ladder or handholds near the floor line of the car at each
of the four corners,

RULE IX OPERATION OF EXCESS DIMENSION LOADS (1) CARS

CONTAINING LADING IN EXCESS OF 15'6" HIGH AND/OR 5'5" FROM

CENTERLINE OF CAR

. Each open top car containing lading of a height exceeding
fifteen (15) feet six (6) inches above top of rail, or which
extends laterally more than five (5) feet five (5) inches from
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the centerline of the car, the movement of which is hereby
authquzed,.sha}l be marked, stenciled or placarded, and such
markings maintained in a legible condition to read:

“THIS CAR "THIS CAR
EXCESS OR EXCESS
HEIGHT" WIDTH"

The words "EXCESS HEIGHT" or "EXCESS WIDTH" to occupy the
greater portion of a gpace 7" x 10" enclosed within a 3/4" solid
border. Letters and border to be of contrasting colors. All
such required markings and placarding shall be placed on the
side adjacent to the ladder or handholds near the floor line of
the car at each of the four corners where practicable, and in
addition one each of such signs shall be placed on each side of
the load in a conspicuous position.

(2) CARS CONTAINING LADING WHICH EXTENDS LATERALLY IN

EXCESS OF 5'5"

The movement of open top cars containing lading which ex-
tends laterally in excess of five (5) feet five (5) inches is
hereby authorized only if the lading is of such a nature that
it cannot practically be reduced in dimensions.

(3) LADING HIGHER THAN 15'6" OR EXTENDING LATERALLY MORE

THAN 5'5%"

The movement of all open top cars having lading in excess
of fifteen (15) feet six (6) inches in height, or which extends
laterally in excess of five (5) feet five and one half (5%)
inches from centerline of car will be authorized by written
notice stating the total number of such cars, and advising that
no member of the train crew is required to ride on top of such
high car or the side of any such wide car.

(4) A WRITTEN NOTICE shall be delivered to every train
containing any car, the lading of which extends laterally in
excess of 5'5%" from the centerline of the car or in excess
of 15'6" in height above top of rails, informing the crew of
the train that the train includes such car or cars, stating
the total number thereof and advising that no member of the
train crew is required to ride on the side of any such wide
car or top of any such high car.

(5) NOTICE TO YARD SUPERVISORS

Yard Supervisors shall be given notification sufficiently
in advance of the arrival of such wide loads as described in
(3) as to enable them to take necessary precautions to safe-
guard employees in yard.

(6) LOADS WHICH CANNOT BE PASSED OVER BY EMPLOYEES

Open top cars containing lading having an overall height in
excess of fifteen (15) feet six (6) inches above top of rail, if
otherwise in compliance with these requirements, and the nature
of which precludes the possibility of employees passing over the
cars, are exempt from the provisions of (3), (4), and (5), but
written notice must be given to all members of train crew in-
forming them of the presence of such loads.
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(7) EXEMPTIONS

The common carrier railroads are hereby authorized to move
excess height loads and width loads, as described in (1) over
roads or portions thereof, without complying with the provisions
of (1), provided that clearances equivalent to the minimum
herein prescribed for cars having a height of fifteen (15) feet
six (6) inches and width of ten (10) feet ten (10) inches are
maintained.

Sanitation and Adequate Shelter
For Certain Railroad Employees

RULE X DEFINITIONS (1) The words and phrases used herein
shall be construed as follows, unless the context shall other-
wise require;

(a) The term "localized facilities," when used herein,
shall mean those facilities of sanitation or shelter for the
welfare and health of railroad employees, including but not
limited to trainmen, enginemen, yardmen, maintenance of way
employees, highway crossing watchmen, clerical, platform,
freight house and express employees, station agents and tele-
graphers, which facilities are to be maintained at points where
employees are required to report for duty or are relieved from
duty.

(b) The term "highway crossing shanty," when used herein,
shall mean a building at which public highway crossing watchmen
are reqgularly stationed for performance of their duties.

(c) The term "running facilities," when used herein, shall
mean those facilities of sanitation or shelter to be maintained
on engines, trains or cabooses for the welfare and health of
railroad trainmen, enginemen and yardmen.

(d) The term "camp facilities," when used herein, shall
nmean those facilities of sanitation or shelter for the welfare
and health of maintenance of way employees, when such facilities
are to be maintained at railroad camps of a permanent or seasonal
nature, or are located in moveable cars when used for housing
maintenance of way employees.

(e) The term "crossing watchmen," when used herein, shall
include such employees, except members of train and yard crews,
as are used in the flagging of public highway crossings or in
the actual operation of manually controlled gates, public¢ high-
way crossing signals, or other appurtenances having to do with
the protection of such crossings.

(f) The term “tool house or shelter facilities," when used
herein, shall mean the shelter facilities maintained for main-
tenance of way employees at points where such employees report
for duty or are relieved from duty.

) RULE XI LOCALIZED FACILITIES (1) Adequate localized
facilities, as defined in Rule X (a) hereof, consisting, as in
each location may be necessary, of the following facilities,
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installed and maintained as specified, shall be furnished by

all rallroad companies under the jurisdiction of this Commission,
if, in the judgment of the Commission, after hearing thereon,
such facilities, or any of them, are necessary for the welfare
and health of the above mentioned employees:

(a) There shall be provided a locker room where the
employees may change their clothing, which shall be separated by
solid partltlon from any t011et room then exlstlng or which will
be provided under the provisions of these regulations. The area
of such room shall not be less than eighty (80) square feet of
clear floor space for ten (10) employees, and adequate space to
be added for additional employees.

Necessary benches and tables shall be provided.

(b) Where lockers are not now provided, a sufficient num-
ber of lockers shall be provided, the dimensions of which shall
not be less than seventy-two (72) inches high, twelve (12)
inches wide and eighteen (18) inches deep, save that, in such
locations where larger lockers shall be deemed necessary, they
shall be provided as shall be agreed to between the Railroad
Company and its employees. Said lockers shall be equipped on
the inside with a top shelf, and not less than one clothes hook
on each side, a hanger bar, and also sufficient openings in the
door for the purpose of ventilation.

(c) Where running water and sewers are available under rea-
sonable conditions, or where physical conditions and ordinances
permit the use of septic tanks in lieu of sewers, sufficient
wash bowls and flush toilets shall be provided.

(d) 1If practical, every t01let room shall be so located as
to open to the outside light and air by windows or skylights.

(e) All inside toilet facilities shall be made of materials
impervious and resistant to moisture, and shall be fitted with
individual flush systems. In the case of urinals, the water may
be allowed to run continuously.

(f) The walls of compartments or partitions between toi-
lets may be less than room height, but the top shall not be less
than five (5) feet from the floor and the bottom not more than
one (1) foot from the floor.

(g) An adeguate supply of cool, sanitary water, satis-
factory for drinking purposes, shall be made available to all
employees. When necessary, this water shall be provided in
suitable, sanitary containers, conveniently placed for the use
of the above mentioned employees, and each container will be
equipped with a faucet or other dispenser. The Company shall
furnish single service paper drinking cups.

(h) Locker and toilet rooms shall be adequately heated,
ventilated, lighted, and provided with screens, and said
facilities shall be kept reasonably clean by the employer.

RULE XIT RUNNING FACILITIES (1) Cabooses and locomotives

used in road service must be provided with toilet facilities,
toilets to be of retention type, where a locomotive consists of
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one or more road diesel units, the lead unit shall be equipped
with toilet facilities.

(a) All new road diesel units and cabooses intended for
road service (not including yard switch engines or cabooses used
entirely within yard service) contacted for and purchased sub-
sequent to May 1, 1978, shall be equipped with toilet facilities.

(1) Such sanitary facilities shall be kept reasonably
clean and in sanitary condition.

(b) All yard diesels shall have the floors cleaned and the
windows washed at reasonable intervals.

(c) Cabooses shall be maintained in a clean and sanitary
condition, provided that it shall be the duty of the employees
to keep any assigned cabooses cleaned and sanitary and the
employer shall offer such cleaning supplies as are reasonably
necessary to maintain a clean and sanitary condition in such
assigned cabooses.

(d) An adeguate supply of cool, safe, water, satisfactory
for drinking purposes shall be made available for the use of
trainmen, enginemen and yardmen. Suitable sanitary containers,
equipped with a faucet or other dispenser, shall be maintained
on cabooses and locomotives, and single-service paper drinking
cups shall be furnished by the company.

(e) Every caboose used in any train in this state, re-
gardless of service, shall be provided with a stove or other
adequate means of heating, properly ventilated. A sufficient
amount of fuel for the trip or shift shall be made available.

(f) Cabooses contracted for and purchased after May 1,
1978, shall be equipped with washing facilities, for washing
face and hands.

RULE XIII CROSSING WATCHMEN FACILITIES (1) Adegquate
shelter shall be furnished for crossing watchmen, and said
shelter shall be properly sealed and heated.

(2) If, in the judgment of the Commission, it is practlcal,
toilet and washlng facilities will be furnished as the Commls—
sion may require, after inspection and agreement or hearing in
the matter.

RULE XIV CAMP FACILITIES (1) When employees are fur-
nished meals in camp cars, as hereinbefore defined, adequate
sanitary facilities and space shall be provided.

(2) Where cars, other than passenger coaches, are furnished
for sleeping quarters, each occupant of said car shall have a
minimum of 250 cubic feet of air space. Where passenger coaches
are furnlshed, the Commission may designate the number of men
to be housed in each coach.

(3) All camp cars will be properly heated, ventilated,
sealed and lighted; where possible camp cars shall be electr1~
cally lighted and, during the per1od of the year in which insects
are prevalent, the doors and windows will be screened.

(4) All extra and permanent gangs will be furnished with
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shower car, with running hot and cold water. Adequate toilet
facilities will be furnished for all employees.
(5) Assignment of a camp man or janitor by the employer
in all gangs over twenty (20) men will be made for the purpose
of keeping the cars and grounds in a clean and sanitary manner.
(6) When extra and permanent gangs are furnished with
kitchen car or cars, the same shall be well equipped with ade-
ate kitchen facilities. Such kitchen cars shall be maintained
in a clean and sanitary condition.

RULE XV TOOL HOUSE OR SHELTER FACILITIES (1) Adequate
shelter fac;lltles, located in tool houses or other suitable
buildings, consisting, as in the individual case may be neces-
sary, of the following appliances, installed and maintained as
specified, shall be furnished by all railroad com panies under
the jurisdiction of this Commission for regiularly assigned
maintenance of way employees, at points where such employees are
required to report for duty or are relieved from duty, as, in
the judgment of the Commission, after investigation, and hear-
ing, such facilities, or any of them, are necessary for the
welfare and health of the above mentioned employees:

(a) There shall be provided space, adequate for the number
of employees using said facilities, where employees may change
their clothing, furnished with tables and benches or chairs in
accordance with the number of employees using the facilities.
where lockers are not now provided, a sufficient number of metal
lockers shall be provided to meet the requirements of said
employees.

(b) During the period of the year in which insects are
prevalent, screens will be furnished for the windows and doors.

(c) The space designated as shelter will be partitioned,
sealed and adequately heated and lighted.

(d) where running water and sewerage facilities are rea-
sonably available, flush toilets and washing facilities will be
provided. Otherwise, an outside toilet will be furnished and
maintained in accordance with the provisions of Rule XVI, PRO-
VIDED, HOWEVER, the provisions of this sub-section shall not be
applicable where toilets and washing facilities are otherwise
made reasonably available for maintenance of way employees

(e) If necessary, a sufficient supply of safe running or
well water will be made reasonably available, and single service
paper drinking cups will be furnished.

RULE XVI CONSTRUCTION AND MAINTENANCE OF QUTSIDE TOILETS
WHEN USED BY EMPLOYEES COMING UNDER THE PROVISIONS OF THIS ACT
(1) The installation and maintenance of outside toi-:
let facilities will be permitted in those situations where it is
found otherwise impractical to install inside toilet facilities.
(2) where outside toilets are installed and maintained
in accordance with the above paragraph, they shall be located
on ground that is well drained and where their location will in
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no way endanger the public health.

(3) A suitable approach shall be provided.

(4) All windows, ventilators, and other Openings, except
doors, shall be screened to prevent the entrance of insects., A
separate ventilator duct, with hood, shall be provided for the
vault, and shall extend above the roof. The outside of the
structure shall be banked to prevent the entrance of rodents.

(5) The entire installation must be kept clean and sani-
tary. Milk of lime (freshly slaked lime), or other equally
effective disinfectant, shall be used in the vault and in the
urinal trough, in sufficient quantities and at frequent inter-
vals. The floors, seats and urinals must be scrubbed as often
as necegsary. A self closing door must be provided and the
structure must be of tight construction.

RULE XVII EXISTING SHELTERS AND SANITARY FACILITIES
(1) Any shelter and sanitary facllities which have been

constructed and are presently being maintained in accordance
with an agreement heretofore entered into between the parties
in interest, shall be deemed a complete compliance with these
rules and regulations, until such time as a specific complaint
is filed with the Commission claiming that, on account of
changes made in the uses of the facilities, such facilities
are inadequate. PROVIDED, Nothing herein shall be construed to
abrogate or limit any agreement between the interested parties
now 1in effect which provides for better or more adequate
facilities, or to prevent the negotiation of such an agreement
in the future.

RULE XVIII APPLICATION FOR RELIEF FROM ENFORCEMENT

(1) BAny railroad company being of the opinion that the
application or enforcement of this order, or any part thereof,
at any particular place, will be unjust or unreasonable, may
apply to the Commission for relief therefrom, and the Commission
may, by written order, after notice and hearing, relieve said
railroad company from the application of this order, or any
part thereof, at such place, or modify the same in such manner
and to such extent as shall be just and reasonable.

RULE XIX UPON ORDER BY THE COMMISSION OF INADEQUATE
CONDITIONS, THE RAILROAD COMPANY MUST COMPLY WITHIN A REASON=-
ABLE TIME (1) In the absence of speciiic complalint, present
facilities shall be deemed adeqguate. In the event of a com=-
plaint filed hereafter in respect of such facilities, and the
Commission shall find, after notice and hearing, the same
inadequate, the railroad company involved shall have a reason-
able time in which to complete the work required in the light of
the then existing situation, circumstances and conditions.

RULE XX IF AFTER PROPER NOTICE NO SATISFACTORY ADJUSTMENT
1S MADE COMPLAINTANT MAY PETITION THE COMMISSION (1) If a
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complaint within the purview of these rules is not satisfactor-
ily adjusted after a period of thirty (30) days following the
written notice thereof to the Division Superlntendent by an
authorized member of a Legislative Committee representlng em-
ployees of a company to which these rules and regulations apply;
or, in the absence of any Legislative Committee representative,
some other properly authorized representatlve, the Montana Pub~
lic Service Comm1551on, upon proper petltlon and hearing, may
issue an order directing that conditions complained of be cor-
rected. When a hearing on such petition and complaint is
ordered held by such Commission, due and proper notice shall be
given to all interested parties, and the complalnlng and peti-
tlonlng party will have the burden of establishing the fact of
which it complains.

RULE XXI COMMISSION SHALL HAVE AUTHORITY TO INTERPRET
RULES (1) In the event of any dispute or disagreement between
any employee and any employer as to the intent, meaning and
interpretation of any or all of the rules hereinabove set forth,
the Commission reserves unto itself the right to set a hearing
thereon, and to issue appropriate order or orders, so as to
effectuate and carry out the intent and purpose of said rules.

4. These rules embody a series of "General Orders" adopted
by the Commission over a number of years both before and after
the enactment of the Administrative Procedure Act. In order to
ensure the enforcability of these provisions, adoption as
administrative rules is required.

5. 1Interested parties may submit their data, view or
arguments, orally or in writing, concerning the proposed rules
to James C. Paine, 1227 11th Avenue, Helena, Montana 59601,
phone 449-3415.

6. Authority of the Department to make the proposed rules
is based on Sec. 72-150 and 70-104,L, R.C.M. 1947.

CERTIFIED TO THE SECRETARY OF STATE April 13, 1978.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF LANDSCAPE ARCHITECTS

IN THE MATTER of the Proposed ) NOTICE OF PROPOSED ADOPTION

Adoption of a new rule relating ) of a new rule relating to

to Public Participation in Board) Public Participation in

decision making functions. ) Board decigion making func-
tions.

NO HEARING CONTEMPLATED
TO: ALL INTERESTED PERSONS

1. On May 24, 1978, the Board of Landscape Architects
proposes to adopt a new rule relating to public participation
in Board decision making functions.

2. 'The rule, as proposed will incorporate as rules of
the Board the rules of the Department of Professional and
Occupational Licensing regarding public participation in
department decision making, which have been duly adopted and
are published in Title 40, Chapter two (2), Sub-Chapter 14,
of the Montana Administrative Code.

The reason for the adoption is that such action is man-
dated by Section 82-4228, R.C.M, 1947. That section requires
all agencies to adopt rules which specify the means by which
the public may participate in decision making functions.
Rather than adopt its own set of rules and for the sake of
expediency the Board has reviewed and approved the department
rules and by this Notice seeks to incorporate them as their
own.

3. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
the Board of Landscape Architects, Lalonde Building, Helena,
Montana. Written comments in order to be considered must be
received no later than May 22, 1978.

4. 1If any person directly affected wishes to express
his views and arguments orally or in writing at a public hear-
ing he must make written request for a public hearing and sub-
mit this request along with any written comments he has to
the Board of Landscape Architects, Lalonde Building, Helena,
Montana on or before May 22, 1978.

5. If the Board of Landscape Architects receives requests
for a public hearing on the proposed adoption of a new rule from
twenty-five (25) or more persons directly affected, a public
hearing will be held at a later date. Notification of such
will be made by publication in the Administrative Register.

6. The authority of the Board of Landscape Architects to
make the proposed adoption of a new rule is based on Section
82a-1602.30
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DATED this 13th day of April, 1978.

" BOARD OF LANDSCAPE ARCHITECTS
RICHARD MAYER

CHAIRMAN

BY: /\ L
Ed Ca¥rney™ -— &
Director

Department of Professional and
Occupational Licensing

Certified to the Secretary of State 4/ - /3 - 1978.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFQRE THE BOARD OF PROFESSIONAL ENGINEERS AND LAND SURVEYORS

NOTICE QF ADOPTION AND
AMENDMENT

IN THE MATTER of the Proposed )
Adoption of ARM 40-3.86(6)- )
$86075 Reciprocity for Regis- )
tered Land Surveyors, and ARM )
40-3.86(6)-586105 Corporate )
or Multi-person Firms; amend- ) NO HEARING CONTEMPLATED
ment of ARM 40-3.86(6)-58690 )
Code of Ethics, ARM 40-3.86 )
(6)~586020 Applications, ARM )
40~3,86(6)-586030 Grant and }
Issue Licenses, ARM 40-3.86 )
(6)-586050 Examinations, ARM )
40-3.86(6)-586060 Renewals, )
ARM 40-3.86(6)-586070 Dupli- )
cate or Lost Licenses; and )
ARM 40-3.86(6)~586090 Fees )
Schedule. )

Having published Notice on November 25, 1977 of the changes
stated in the above-entitled matter and having received a
letter from the Montana Adminigtrative Code Committee recommen-
ding that another notice be prepared taking into consideration
the Code Committee's comments and objections, that notice
published on November 25, 1977 is hereby amended to read as
follows:

TO: ALL INTERESTED PERSONS

1. On May 24, 1978, the Board of Professional Engineers
and Land Surveyors proposes to make the above stated adoptions
and amendments.

2, The changes as proposed are in the way of a complete
review of the Board rules as reguired by Section 82-4204, R.C.M.
1947. For the most part such changes do not intend to delete
or impose substantive requirements, but rather are intended only
to eliminate out-dated or redundant provisions and to amplify or
clarify existing provisions. However, notice will provide an
explanatory statement after each proposed change and will
specify some detail where a change is substantive.

3. fthe adoption of ARM 40-3.86(6)=-586075 Reciprocity for
Registered Land Surveyors will read as follows:

"40-3.86(6)-586075 RECIPROCITY FOR REGISTERED LAND

SURVEYORS: (l) Registration by Endorsement: The Board

may, upon application therefore and payment of proper fee

and passing a written eight (8) hour examination, issue

a certificate of registration as a Land Surveyor t0 any

person who submits evidence that he holds a certificate

of registration issued to him by proper authority of any

state or territory or possession of the U.S., or of any
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country provided that the applicants qualifications
meet the requirements of the act and rules established
by the Board. (See Rule -886070(1) (a),-S86070(1) (b),
~886070(1) (¢) and -586070(2).)

(2) Non-Resident Practice in Montana. No firm, corpor-
ation, partnership or individual may establish or main-
tain within this state an office, or branch office, to
engage in the practice of land surveying unless such
office is under the responsible control and direct
supervision of a resident land surveyor registered in
this state.”

The reason for the proposed language in sub-section (1)
is to implement Section 66-2357(2) (a) (iii). That statutory
section allows for registration by endorsement and this rule
simply describes the method by which the Board requires that
the provisions of that statutory section shall be met.

The reason for the provisions in sub-section (2) is
basically to provide a means for regulating unlicensed
practice by land surveyors within the state of Montana. 1In
making this provision the Board has taken into consideration
Section 66-2367(5) which states that no person or group of
persons unlicensed in Montana may conduct business in Montana
unless each person who is in direct or supervisory charge of
the land surveying work is in fact registered in Montana.
Consistent with this reasoning, the Board feels that if any
non-resident wishes to conduct land surveying in Montana
without a license then they must make sure that the person
in Montana responsible for the land surveying work done
is infact a Montana licensee. It should be noted in this
connection that the language originally proposed has been
significantly changed in this notice as a matter of clarifica-
tion and as a response to the Montana Administrative Code
Committee's particular objection.

4. The adoption of ARM 40-3.86(6)=-S86105 Corporate or
Multi-person Firms will read as follows:

"40-3.86(6)-586105 CORPORATE OR MULTI-PERSON FIRMS:

A firm, copartnership, corporation, or joint-stock

association may offer and perform professional engi-

neering or land surveying services in this sgate upon
complying with the following:

1. All officers of the entity in responsible charge

of engineering and/or land surveying must be registered

under this act.

2. All resident representatives of the entity must be

registered under this act.

3. All individuals performing engineering or land

surveying services within the state must be registered

under this act.
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4, All entities offering Engineering or Land Surveying
services in the state must be repregented by residents
registered under this act.

5. The term Asgociates in the name of a firm shall be
construed to represent individuwals who are registered
in this state, who can be identified and show responsi-
bility to the professional and operation decisions of
the firm."

The reason for the proposed new rule is to specify licen-
sure requirements, again under Section 66-2367(5) and to make
it clear that such regquirements apply both to land surveyors
and to engineers and regardless of whether the practice is
through a branch office or not.

5. fThe amendment of ARM 40-3.86(6)-58690 Code of Ethics
will read as follows: (Deleted matter interlined, new matter
underlined) :

"40-3.86(6)-88690 CODE OF ETHICS (1) The Board will

expect all engineers and land surveyors to uphold and

advance the honor and dignity of the Engineering and

Surveying Profession and Registration law within the

ethical standards set forth in both the "Codes of Ethics"

included #n on the application form. and as pubiished

by the Natienai Seeiety of Prefeasiena: Engineers:"

The reason for the proposed amendment is to make it clear
-that the Code of Ethics is the code of the Montana Board and
is not dependent upon any publication by the National Society
of Professional Engineers.

6. ARM 40-3.86(6)-586020 Applications is proposed to
be amended by inserting the following words into the existing
sub-gection (3), and adding a new sub-gection (7); (New matter
underlined.)

"(3) References: Upon receipt of an application, a

copy of the Board's uniform questionnaire and form letter

shall be transmitted to five (5) or more references.

Applicants will note that three or more of the references

shall be registered in the profession being applied for

AS Professional Engineerg or Land Surveyors. No member

of the Board will be accepted as a reference.

(7) Applications by holders of National Engineering

Certificates: Applicants who have a current NEC certif-

icate number must complete the following section of the

Application for Registration as Professional Engineer

1 -~ General Information, 2 - Registration in other

states, 9 - Affidavit.m

The reason for the proposed amendment to sub-section (3)
stated above is to clarify from the existing rule that obvioug-
ly applicants for Professional Engineer will need professional

Engineer references and Land Surveyors will need land surveyor
references,
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The reason the addition of sub-section (7) stated above is

to make sure that the applicant shall advise the Board of

and make current information contained in the NCE Certificate
Packet current and to make sure the certificate provides the
same interim action as the application form. This addition
is simply a reporting requirement necessary to properly
implementing the application requirements stated in Sectjon
66-~2353, 2355, and 2357, R.C.M. 1947,

7. ARM 40-3,86(6)-586030 Grant and Issue Licenses is
proposed to be amended by inserting certain words in sub-
section (1) (a), deleting certain words in (1) (b), and replac-
ing existing subsection (3) through (8) with a new subsection
(3) as follows: (new matter underlined, deleted matter inter-
lined)

"(a) Seals for Professional Engineers and Land Surveyors

will be furnished by the Board ak eest, at a fee, upon

reguest. Seals of two different sizes are authorized;

pocket seal, the size commercially designated as a 1-5/8

inch seal; or a desk seal, commercially designated as a

2 inch seal. The seal will bear the registrant's name,

serial number, and the legend "Registered Professional

Engineer", "Registered Land Surveyor", or "Registered

Professional Engineer and Land Surveyor”.

(b) PFor stamping plans, specifications, and reports,

registrants are authorized to have a rubber stamp copy

made of their official seal; hewevewry the title page of
all sets of plans and all documents filed with public
authorities must bear the imprint-of-the-eofficimt-seal.

(3) Classification of Experience: Engineering experience

or land surveying experience "of a character satisfactory

to the Board" shall include the following:

{a) Sub-Professional Work shall be construed to cover

the time spent as Rodman, Chainman, Instrumentman, In-

spector, Recorder, Draftsman, Computor,Tester, Super-
intendent of Construction, or Clerk of the Works, Junior

Engineer, or similar work; that is, positions in which

the responsibility is slight and the individual performance

of a task, set and supervised by a guperior, 1s all that
is required. Tt shall also include full time engineering
employment before the applicant graduated from an approved
college or university.

(b) Each year of experience in Sub-Professional Work,

as defined herein may be credited as one-half (1/2}) year

toward the requirement of experience or practice of a

character satisfactory to the Board. Only experience of

the applicant which is classifjed as Sub-Professiocnal or

Pre-Professional Work by the Board will be considered.
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(c) Pre-Professional Work ig work performed before
registration inMopntang which is of a character worthy

of the profession. Pre-Professional Work shall include
the time after the applicant has graduated from an
approved college or university, during which he has been
accepted in engineering work of a higher grade and
responsiblity than that above defined as Sub-Profes-
sional work. Successful completion of graduate study

In eéngineering shall be considered Pre-Professional Work,
but such gtudy will not be credited as more than 1 year
Of Pre-Prolessional Work. The mere execution, as a
contractor, of work designed by an engineer, or the mere
supervision 0 construction of such work as foreman or
superintendent shall not be deemed to be Pre-Professional

Work. K

Td) Education may be considered as Pre-Professional

or Land Survey WOrk eéxperieénce for applications considered
under "Temporary Qualifications™. Each academic year
successfully completed in a school approved by the Board
shall be rated as orne (1) year of Pre-Professional or
Tand Sutvey WOTK experience. However, not more than two
(2} 'years experience shall be credited to undergraduate
educations qualifications.

{e] Experiehce time may be counted as Pre-Professional
or Sub-Professional for work done during years counted
Tor "educaticn.

TT7 "Land Survey Experience consists of work done under
supervision Of reglstered land surveyors such as section
break downs, retracing old boundaries, establishing new
boundaries, corner search and re-establishment, calcula-
tions and preparations Of certificates of surveys, deed
gearches, corner recordation, etc.

{g) Other Survey Experience 1s survey work which may not
be done under the supervision of a registered land
surveyor. “ Tt Tncludes such work as construction layout
of buildings and miscellaneous SEtructures; gurveys
necessary to obtain data and location of highways, roads
pipelines, canals, etc., construction staking for Tand
modifications; construction staking for highways, roads
utilities, etc.

(h] Non Survey Experience is work not related to
surveying.

{I]7 Part time survey work, if any, which may or may

not run concurrent with & Tull time engagement, shall be
listed as a separate engagement with total hours worked
converted to years by dividing by a normal work Vear oF

2080 hours,

{37 Full Time work is considered a normal work week
oF 40 or more hours.
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(k) Pre-Professional work (in charge) means: In the
field, the applicant must have directed the work. The
successful accomplishment of the work must have rested
upon him. He must have made decisions regarding methods
of execution and suitability of materials, without
relying upon advice or instructions from his superiors.
In the office the applicant must have had to undertake
investigations, or carry out important assignments, deman-
ding resourcefulness and originality, or to make plans,
write specifications and direct drafting and computation
for designs or engineering, with only rough sketches,
general information and field measurements for reference
and guidance.
In teaching, the applicant must have taught an engi-
neering program of recognized standing, and must have
been engaged in research, product development, or con-
sulting as a concurrent activity.
(1) Pre~Professional work (Design) means: All that is
given above as Pre-Professional in charge and in addition
one gqualified in design must have met the exigencies
encountered in engineering design and fulfilled the re-
quirements of local c¢ircumstances and conditions, without
violating any of the cannons of engineering.
(m} The Board, in passing on each of these requirements
as defined, will carefully weigh the evidence of experience
submitted by the applicant and the replies received from
his references."
The reason for the proposed amendment in Sub-section
1) (a) is to clarify from the existing language that the
charge for the seal, which may include Board expenses in pro-
viding this service in addition to the actual cost of the seal.

The reason for the proposed amendment of sub-section (1) (4)
is to clarify from the existing rule that a seal other than
the official seal will be allowable. The Board thought this
change was necessary since Section 66-2360(3) allows for use
of the official geal or facsimile thereof.

The reason for proposing new sub-section (3) is to proper-
ly implement definitional distinctions made by section 66-2350
and to properly implement registration requirements stated in
section 66~2357. Existing sub-section (3) through (8) are
reorganized through this proposed amendment under a clagsifi-
cation of experience heading to help applicants evaluate their
own experience in the same manner as would the Board upon receipt
of the application. The new sub-section also introduces the
phragse "Pre-Professional" to distinguish such status from the
word "Professional™ as it is used in the act. This proposed
new sub-section alsoc attempts to distinguish between land
surveying and engineering experience. Finally, the amendment
is made to meet the additional and modified definitions in
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Section 66-2350, which was a legislative enactment made after
the publication of the existing rule.

8. ARM 40-3.86(6)-S86050 is proposed to be amended by
replacing existing sub-section (1) and (2), renumbering sub-
section (4) as subsection (3), inserting certain language into
subsection (5) and renumbering it (4) and renumber subsection
(6) as (5) as follows (new matter underlined, deleted matter
interlined.)

"40-3.86 (6)-S86050 EXAMINATIONS (1) After July 1, 1875

registration as a professional Engineer and/or Land

Surveyor In Montana, requires 1n part, examinations. The

examinations required are defined in Section 66-2359.

{2) Applicants will be notified of the time and place

of examination at least thirty (30) days in advance.

443 (3) A passing grade of seventy (70) per cent in

each part of the examination will be required.

45+ (4) A candidate failing to pass any part-ef-the

examinationg may take that examination part a second

time at a subsequent examination period upon payment

of a fee established by the Board.

16+ (5) The examinee may review his examination paper in

the Board office within 90 days after being notified of

his status. No notes are t0 be made nor any marks made
on the examination paper,

The examination documents (test papers) will be
retained in the examinee's file for a period of two years,
and then destroyed."

The reason for the proposed replacement for sub-section (1)
is to change the commencement date to reflect the date proposed
by the new section 66-2359, which was enacted effective July
1, 1975 and also to reflect that there is a new controlling
statutory section.

The reason for the proposed replacement of sub-section
(2) and the amendment of sub-section (5) (proposed for
renumbering as subsection (4) is to indicate that new Section
66-2359 no longer contemplates the taking of parts of the
examination, but rather contemplates taking the full exam.

The amendment further authorizes the Board to impose an
examination fee.

9. ARM 40-3.86(6)~586060 Renewals is proposed to be
amended by replacing the catch phrase, replacing the first
half of subsection (1) and redesignating the second half
of sub-section (1) as subsection (2) as follows:

"40~3.86(6)-S86060 RENBWAES EXPIRATION-RENEWALS-FEE.

(L) certificates of registration exgire each year and

shall be renewed as outlined in Section 66-2361 upon

receipt of the renewal fee set by the Boara.
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+t1}-Certificates-of-registration-shaii-expire-on-the-tast
day-oaf-the-month-of-Beccmber-following-their-isasuance-or
renevwai-and-shaii-become-invatid-on-that-date-unieas
renevedy-previdedy-howevery-—that-cereificates-tssued
prier-te-danuary-i7-19587-shalli-expire-pPecember-3,-1958+
Fa-ghati-be-the-duty-of-the-Board-to-netify-every-—peraen
registered~under-tha-acty-of-the-date-of-the-expiration—
ef-his-eersificate-and-the-amount-of-the-fee-that-shati-
be-required-for-ita-renewni-fer-one-years-such-notice-
shati-be-matied-at-teast-one-month-in-advance-of-the-date
of-the-aupivation-of-anid-certificates--Renewal-may-be
affected-at-any-time-during-the-month-of-Becember-by
the-payment-of-a-fea-of-ten-{$10-60)-dollnra-for-aither
a-Professional-Enginecer-or-band-Surveyer-or-both,

(2) The failure on the part of any registrant to renew
his certificate annually in the month of December as
required above shall not deprive such person of the

right of renewal but the fee to be paid for the renewal of
a certificate after the month of December shall be in-
creased #e ten percent for each month or fraction of a
month that payment of renewal is delayed; provided, how-
ever, that the maximum fee for delayed renewal shall not
exceed twice the normal renewal fees."

The reason for the proposed amendment of sub-section (1)
is to clarify and briefly state the renewal requirements as
imposed by section 66=-2361 adopted in 1975.

10. ARM 40-3.86(6)-886070 Reciprocity is proposed to

be amended as follows (new matter underlined, deleted matter

interlined); '
"40-3.86(6)=-886070 RECIPROCITY FOR PROFESSIONAL ENGINEERS
(1) Registration by Endorsement: The Board may7-witheut
written-exnaminationy upon application therefore and pay-
ment of proper fee, issue a certificate of registration
as a Professional Engineer to any person who submits
evidence that he holds a certificate of Qualification
or Registration issued to him by proper authority of the
National Engineering Certification Committee of Burean
of-Engineering-Registration-operated-by the National
Council of Seate-Beavd-eof Engineering Examiners, or of
any State or Territory or Possession of the United States,
or of any country provided that the applicant's gualifi-
cations meet the requirements of the act and of the rules
established by the Board. Such applicants shall, as part
of their application, complete and send t6 the Board the
standard application form,
(a) When application for registration by endorsement
is made the Montana Board shall secure from the examining
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board by which the certificate of registration involved
was issued, complete information as to the basis for

the issuance of said certificate, provided, however,

that if the applicant presents evidence of a certificate
issued by the National Buveau-ef-Engineerineg-Regiseration
Engineering Certification Committee of NCEE bearing
thereon as an endorsement proper authorization by the
authorized official of the State Board of Engineering
Registration of the state in which the holder of the
certificate is a resident, such inguiry may be omitted.
(b) All non-resident applicants must be registered

in their states of residence and original registration,
before their application can be considered. -Whe-are-met
registered-in-their—home-sente—or-who-regrstered-under—
standards-tewer-than-feetion-66—235F-of-the-aet-shall
not-be-sitgible-for-registration-by-endorsement.

(¢) The Board will, upon application for reciprocal
registration by one of its registrants, certify as to

his qualifications.

(2) Non-Registered, Non-Residents: Applications for
registration as Professional Engineer and/or Land Surveyor
from persons who are not residents of Montana and who

are not registered in their home state or country will
not be approved by the Board.

(3) Registration by Reciprocity without Examination:

An out-of-state registrant, whose has-not-emtered-his
registratien—conditions did not include examination may
by-enaminationy-witi-generaiiy be granted registration
in-Montanma-by the Board without examination as-foliewa=:
if the original certificate of registration was granted
under any of the following provisions:

(a) Engineers holding a certificate of gualification
issued by the National Council ef-Gtase-Beards of
Engineering Examiners Committee on National Engineering
Certification (NEC).-er-by-the-Nationai-Bureau-of-BEngt
neering-Registrations

(b} Engineers registered under a provision of the law
permitting regigtration to applicants who have graduated
from a shcool or college in an engineering curriculum of
four (4) years or more plus four (4) years or more of
experience in engineering work of a character satisfactory
to the Board; provided the certificate of registration
was issued prior to July 1, 1948, for civil engineers and
July 1, 1957, for others.

(c) Engineers registered under a provision of the law
permitting registration to applicants who have a specific
record of twelve(l2) years or more of lawful practice in
engineering work of a character satigfactory to the Board,
of which at least five (5) years has been in responsible
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charge of important work, provided such registration

was granted after the individual was thirty—two (32)
years of age, and the certificate was igsued before

July 1, 1975 and under requirements not lower than

those of the Montana Law and the by-laws and rules of
this Board at the time the certificate was issued.

(4) Registration by Reciprocity Without Education:

An out-of-state registrant whose registration conditions
did not include graduation from a four (4) year approved
curricula, may be granted registration by the Board if
the registrant has successfully passed the eight (8)

hour E.I.T. and the eight (8) hour P.E. examinations
issued by NCEE and has had eight (8) years of engineering
work experience satisfactory to the Board, and provided
that the certificate was issued before July 1, 1979.

{(5) 44} Non-Resident Practice in Montana: A person

not a resident of and having no established place of busi-
ness in this state, practicing or offering to practice
within the profession of Professional Engineering when
such practice is for one Bpecific engagement not exceed-
ing one year shall not be required to register in Montana
provided:

(a) Such person is legally qualified by registration

to practice the said profession in his own State or Country
in which the requirements and qualifications under which
he registered were not lower than those of this state.

(b) Such person notify the Board of his desire to
practice in this state prior to making an agreement for
such practice and setting forth the name of the client,
description of the job, date such practice will start

and cease.

(c) Such person submit evidence of legal registration -
in his own state, and receive the approval of the Board
for such practice.

(d) Such person’ notify the Board at the completion of
practice in this date of the exact date of such practice
started and ended.

(e) Such person shall remit sixty dollars ($60.00) with
his permit form,"

The reason for the proposed amendment to subsection (1)
is to clearly indicate that under new section 66-2357 the
Board cannot license by endorsement without written examination.
The amendment further reflects certain non-substantive name
changes.

The reason for the proposed amendment to sub-section (1)
(b), (3), (3)(a), and (3)(b) and (4) is to provide clarity
in the existing rule, to accommodate and implement the basic
requirenments specified in Section 66-2357 enacted in 1975,
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and to provide for a method of determining whether the app;icant
has "comparable qualifications" within the intent and meaning

of Section 66-2357(2) (a) (iii). Proposed subsection (3) (c)

is made to clarify that the thirty-two (32) years regquirement
combines the twelve (12) years in the existing rule and the
twenty-one (21) years required in ARM 40-3.86(6)—586030(5?

prior to his proposed amendment. This change will establish

a total of thirty-two (32) years to represent the requisite
experience and maturity.

Proposed sub-section (4) allows for a grandfathering
for persons registered under Section 66-2357.

The reason for the proposed amendment stated in subsection
(5) is to clarify and implement section 66-2368, and to specify
that the statute allows a one (1) job limitation not to exceed
one (1) year.

Finally, the catchphrase to the proposed rule as amended
clearly indicates that the rule applies only for professional
engineers. (Reciprocity for Land Surveyors has already been
provided in proposed new rule 40~3.86(6)-S86075)

11. ARM 40-3.86(6)-586080 Duplicate or Lost Licenses is
proposed to be amended by changing the word “"Licenses" in the
catch phrase to the word "Certificate".

"40-3.86 (586080 DUPLICATE OR LOST EF€BNGSES CERTIFICATE"

The reason for the proposed amendment to the catch phrase
is simply to make it conform with the word used in the text of
the rule,

12. ARM 40-3.86(6)=S86090 is proposed to be amended by
inserting the following words into subsection three; (new
matter underlined, deleted matter interlined.)

"(3) The annual renewal fee for registration as a

Professional Engineer, or Land Surveyor, shall be twelve

dollars ($12.00) or Professional Engineers and Land

Surveyors shall be-ten- eighteen dollars 4638-06% ($18.00).

The reason for the proposed amendment of sub-gection (3)
is simply to implement the statutory authorization in section
66-2361 to impose renewal fees not to exceed the maximum of
$20.00.

13. Interested parties may submit their data, views or
arguments concerning the proposged adoption and amendments in
writing to the Board of Professional Engineers and Land
Surveyors, Lalonde Building, Helena, Montana. Written
comments in order to be considered must be received no later
than May 22, 1978,

l4. If any person directly affected wishes to express
his views and arguments orally or in writing at a public hear-
ing, he must make written request for a public hearing and
submit this request along with any written comments he has
to the Board of Professional Engineers and Land Surveyors,
LaLonde Building, Helena, Montana on or before May 22, 1977.
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15. If the Board of Professional Engineers and Land
Surveyors receives requests for a public hearing on the
proposed adoption and amendments from more than twenty-five
(25) persons directly affected, a public hearing will be held
at a later date. Notification of such will be made in the
Administrative Register.

16. The authority of the Board of Professional Engineers
and Land Surveyors to make the proposed adoption and amendments
is based on Section 66-2353 R.C.M. 1947,

DATED this 13th day of April, 1978.
BOARD OF PROFESSIONAL ENGINEERS

AND LAND SURVEYORS
WILLIAM TANGEN, President

BY; ' L w YV
ED CARNEY, Direfibér
Department of PY¥ofessional
and Occupational Licensing

Certified to the Secretary of State 4/13/78, 1978
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAIL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF WATER WELL CONTRACTORS

IN THE MATTER of the Proposed ) NOTICE OF HEARING on the Pro-
Adoption of a New Rule to ) posed Adoption of a New Rule
Implement Section 66-2602.2, ) to Implement Section 66-2602.2
R.C.M. 1947 defining super- ) R.C.M. 1947 defining super-
vision. ) vision.

TO: ALL INTERESTED PERSONS

1. On May 16, 1978 at 9:00 o'clock A.M, in the Highway
Auditorium, corner of 8th and Roberts, Helena, Montana, a public
hearing will be held to receive testimony in the above entitled
matter,

2., Section 66-2602.2 exempts from licensure "An individual
who performs labor or services for a licensed Water Well Contrac-
tor in connection with the drilling of a water well at the
direction and under the personal supervision of a licensed Water
Well Contractor." The proposed new rule will define "direction
and under the personal supervision" as follows:

"The word'direct'is defined as a employer-employee relation-
ship. ‘'Personal supervision' is defined to mean that a
licensed water well contractor must be present at the

job site when the drilling rig is in operation."

The reason for the proposed rule is to clarify the meaning
of "direction" and "personal supervision"”. The Board has found
numercus instances where unlicensed persons are operating drill-
ing rigs on their own, with little or no direction and super-
vision of a licensed contractor. The Board feels that this was
not the intent of the statutory exception and direction and super-
vision must be made over such persons in order to insure that
the drilling operation is attended to by a gqualified and licensed
contractor. The Board further feels that the Legislature intended
these assurances as a proper protection, of the public water
supply, and for the recipient of the well.

The Board further feels that such assurances can only be
provided if the unlicensed person is in the employ and subject
to the direction of a licensed contractor. The word employ does
not include an independent contractor or sub-contractor who may
not be subject to the direction of the licensee. The Board fur-
ther feels that adequate supervision cannot be made unless the
licensed contractor is present when the drill is in operation.
The Board feels that this definition is well within the Legis-
lative intent when the stature uses the term Personal super-

vision, which denotes the requirement of personal presence of
the licensee,.
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3. All interested persons will be afforded opportunity
to make an oral presentation as to their comments on the
proposed ruling at the hearing. Written statements will be
received in addition to or in lieu of oral testimony and
made a part of the record of the hearing for the Board's
review. The Board will receive written comments made to the
Board at any time prior to, or at the hearing.

The Board will request that any person who desires to
present, or intends to present oral testimony at the hearing
shall notify the Board of the same, in writing, at least ten
(10) days prior to the hearing date. Such letter and any
other comments should be directed to the Board of Water
Well Contractors, LalLonde Building, Helena, Montana 59601.

4, The hearing will be conducted by the Board of Water
Well Contractors or its designee.

5. The authority of the Board to make the provosed
adoption is based on Section 66-2605, R.C.M., 7.

DATED this 13th day of April, 1978.
BOARD OF WATER WELL CONTRACTORS

WES LINDSAY
CHAIRMAN

and Occupational Licensing

Certified to the Secretary of State 4 — /3 , 1978,
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF WATER WELL CONTRACTORS

IN THE MATTER OF THE Proposed } NOTICE OF PROPOSED ADOPTION

Adoption of a new rule relating ) of a new rule relating to

to Public Participation in Board ) Public Participation in Board

decision making functions; and ) decision making functions;

the Amendment of ARM 40-3.106(6)-) and the Amendment of ARM 40-

$10630, Set and Approve Require- ) 3.106(6)-S10630, Set and

ments and Standards - General; ) Approve Requirements and

and the Amendment of ARM 40-3.106) Standards - General; and the

(6)-810650, Examination. ) Amendment of ARM 40-3,106(6)-
810650, Examination.

NO HEARING CONTEMPLATED
TO: ALL INTERESTED PERSONS

1., On May 24, 1978, the Board of Water Well Contractors
proposes to adopt a new rule relating to public participation
in Board decision making functions; and the Amendment of ARM
40~3.106(6)~510630, Set and Approve Requirements and Standards -
General; and the Amendment of ARM 40-3.106(6)-510650, Examina-
tion.

2. The rule as proposed, will incorporate as rules of the
Board the rules of the Department of Professional and Occupa-
tional Licensing regarding public participation in department
decision making, which have been duly adopted and are published
in Title 40, Chapter two (2), Sub-Chapter 14, of the Montana
Administrative Code.

The reason for the adoption ig that such action is man~
dated by Section 82~4228, R.C.M, 1947, That section requires
all agencieg to adopt rules which specify the means by which the
public may participate in decision making functions, Rather
than adopt its own set of rules and for the sake of expediency
the Board has reviewed and approved the department rules and
by this Notice seeks to incorporate them as their own,

3. The Amendment of ARM 40-3.106(6)-S10630, Set and
Approve Requirements and Standards - General, as proposed will
add the following language as sub-section (1) and will cause
the existing sub-gections to be re-numbered accordingly:

"(l) A licensed Montana Water Well Contractor shall
furnish high quality materials, installed in such a
manner as to make all joints water tight. Any pipe

or casing used for sealing out surface waters or con-
taminants shall have a minimum wall thickness of 1/8
inch. Water wells installed in areas where mirderals
in soil cause corrosion, pitting,shall have the casing
protected by a cement grout placed around the casing
using positive displacement method."
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The reason for the proposed amendment is to re-include
this provision in the rule which was inadvertently omitted
when the rule was last amended. Such language originally
appeared in the rule and was never noticed for repeal. The
purpose of the rule is to provide what the board considers
reasonable methods for protecting against contamination and
for protecting against unnecessary damage to the casing.

4, The amendment of ARM 40-3.106(6)=-510650, Examination,
as proposed will change the passing score on the examination
from 76% to 75%. The Board has always used 75%, and the state-
ment of 76% the Board assumes was a typographical error made
when the page was re-typed to reflect an amendment in the

- prior rule.

5. Interested parties may submit their data, views or
arguments concerning the proposed amendment and adoption of
new rules in writing to the Board of Water Well Contractors,
Lalonde Building, Helena, Montana. Written comments in order
to be considered must be received no later than May 22, 1978.

6. If the Board of Water Well Contractors receives re-
quests for a public hearing on the proposed amendment and
adoption of new rule from more than ten percent (10%) of the
persons directly affected, a public hearing will be held at
a later date. Notification of such will be made by publica-
tion in the Administrative Register.

8. The authority of the Board of Water Well Contractors
to make the proposed amendment and adoption of new rule is
based on Section 66~2605, R.C.M, 1947,

DATED this 13th day of April, 1978.
BOARD OF WATER WELL CONTRACTORS

WES LINDSAY
CHAIRMAN

BY:

¢ Dipectaz-
Department of Professidnal
and Occupational Licensing

Certified to the Secretary of State -/2 , 1978.
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BEFORE THE COMMISSIONER OF CAMPAIGN
FINANCES AND PRACTICES OF
THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
(on abbreviated notice) on

In the matter of the emergency
amendment of rule ARM 44-3.10

(6)-51086, defining "ballot

issue" and prescribing report-

ing requirements of ballot
issue committees under the

the emergency amendment of
ARM 44-3.10(6)-51086, re-—
guiring reporting of cer-
tain contributions and ex-

Campaign Practices Act penditures relative to bal-
lot issues made prior to
the time an issue is

certified.

TO: All interested persons

1. It has recently been brought to the Commissioner's
attention, on the petition of interested Legigslators and
others, that the Agency's recently adopted rule regarding
reporting requirements of ballot issue political committees
is unsatisfactory in some respects. The rule as it now
stands defines "ballot issue" as an issue which has been cer-
tified by the proper official as gualified to appear on the
ballot, and states that political committees supporting or
opposing such issues which have funds on hand as of the date
of certification (which they wish to use in an election) shall
report the sources of such funds as if the balance is made up
of the contributions most recently received. The rule implies
that funds paid out by such a committee prior to certification
need not be reported, nor do contributions received prior to
certification, if they are expended before that date.

While the rule was drafted to simplify the reporting and
record keeping requirements of committees with regard to ex-
penses of printing and circulating petitions, it is now ap-
parent that it is capable of being construed to eliminate any
and all expenditures made prior to certification from the re-
porting requirements of the Campaign Practices Act; for in-
stance, expenditures contracted in advance of certification
for the costs of public messages actually supporting or op-
posing an issue, on the assumption that it will qualify. It
is the Commissioner's feeling that if stretched to its widest
interpretation, this rule is capable of being utilized to
entirely evade the letter and spirit of the Campaign Practices
Act. Such an interpretation was not the Agency's intent when
the rule was adopted.

There are various committees throughout the state which
will be mounting campaigns in the near future, and it would
be undesirable to change the applicable rules with campaigns
already well underway. And because operation under the rule
as now constituted could possibly result in & major portion
of some campalgns being effectively exempted from the report-
ing requirements of the Act if clarification is not made as
soon as possible, we feel that the amendment should not wait
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until June 24, which is the earliest date an amendment could
be effected through the normal hearing process. The dates of
June 23 and July 24, for submission of petitions to County
Clerks and Recorders for constitutional and statutory ini-
tiatives respectively, and the equally unalterable date of the
November 7 general election, together with the need on the
part of political committees to have applicable rules firmly
established by the time campaigns are under way, demand that
the amendment be accomplished immediately. The primary public
interest--full disclosure of the source and disposition of
funds used to influence elections in Montana--would not other-
wise be served.

Therefore, the Commissioner intends to adopt the follow-
ing emergency amendment to ARM 44-3.10(6)-51086 in public
hearing on April 14, 1978. The order of discussion at the
hearing will be upon the following two questions: (1) the
need for amendment by the emergency as opposed to the usual
procedure; (2) the merits of the proposed amendment itself.
Comments received on or before that date will be considered
prior to adopting the amendment, and the Commissioner reserves
the right to revise the language of the amendment prior to
adoption. This notice and the amendment as adopted will be
mailed to all committees circulating petitions that have been
certified as to form by the Secretary of State. Such persons
will also be personally notified and notice will be given to
the press. The rule as adopted will be published as an emer-
gency rule in the next issue of the Montana Administrative
Register. Simultaneously with this notice, proceedings will
be instituted to adopt a similar or identical amendment
through the normal hearing process.

2. The hearing will take place in room 413 of the State
Capitol building on April 14, 1978, at 10:00 a.m.

3. The text of the proposed amendment is as follows
(stricken material is interlined, new material is underlined):

44-3.10(6)-51086 BALLOT ISSUE - DEFINITION; PERSONS
SUPPORTING OR OPPOSING (1) An issue as defined in section
23-4777(3), R.C.M. 1947, becomes a "ballot isgsue" upon certi-
fication by the proper official that the legal procedure
necessary for ilts qualification and placement upon the ballot
has been completed.

(2) GCeommittees~which-hava-cash-on-hand-at-the-tima-of
gertificakion-{whieh-they-wish~t0-use-in-an-electiont-shall
diselose-oh-their-firgs-roport-the-souscais)-of-thoge-funds.,
ingluding-the-information-raquiraed-by-saction-23=427%_and-
these-rulusv--The-cash-halances-are-assuned-to~-ba_composad-of
those-coRtributions-_mosi-racently-received-by-the.commitiea.
Contributions received and expenditures made to support or
oppose a ballot issue prior td certilTication (except Tor ex-
penses of printing and circulating of petitions) are contri-
butions and expenditiifes as defined in secdtion 23-4777(57
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and (6), and must be reported on a committee's initial report
in the event certification oc¢curs.

{(3) A committee which has made such expenditures or re-
ceived such contributions shall file a statement of organjiza-
tion within five days of the issue's certification.

4. The rationale for the proposed amendment is set forth
in the statement of reasons for emergency.

5. Interested persons may comment in writing to JOHN N.
HANSON, Commissioner of Campaign Finances and Practices, Capi-
tol Station, Helena, Montana, prior to April 14, or at the
hearing.

6. JACK J, LOWE, Helena, Montana, has been appointed
hearing officer to preside over and conduct the hearing.

7. The authority of the Commissioner to adopt the pro-
posed amendment is based on sections 23-4786(14) and 82-
4204(2), R.C.M. 1947,

;Eghn N. Hanson
Commissioner of Campaign
Finances and Practices

Certified to the Secretary of State April ¢, 1978.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the )
amendment of Rules 46-2.14 )
(86)~514830 and 46-2.14(74) )
-514700(5) (6) and adoption )
of Rule 46-2,14(74)-514701 )
all pertaining to vocational)
rehabilitation services,eco~)

NOTICE OF PROPOSED
AMENDMENT OF RULES
46-2.14(86)-514830 and
46-2.14(74)-514700(5) (6)
and ADOPTION OF RULE
46-2.14(74)-814701 all
pertaining to vocational

rehabilitation services,

) economic need, placement, and
) tools, equipment, initial

) stocks and supplies. NO

) PUBLIC HEARING CONTEMPLATED

nomic need, placement, and )
tools, equipment, initial
stocks and supplies

T0: All Interested Persons

1. On June 1, 1978, the Department of Soclal and Rehabi-
litation Services proposes to amend rules ARM 46-2.14(86)-514830
and ARM 46-2.14(74)-514700(5) (6) and adopt rule ARM 46-2.14(74)
-514701 which all pertain to vocational rehabilitation services,
economic need, placement, and tools, equipment, initial stocks
and supplies.

2. The rule as proposed to be amended provides as
follows:

46-2.14(86)-514830 ECONOMIC NEED (1) Economic
need of each cllent will be established simultaneously
with, or within a reasonable time prior to, the provision
of those services for which the Division requires a needs
test. No economic needs test will be applied as a condi-
tion for furnishing the following vocational rehabilita-
tion services:

(a) Evaluation of rehabilitation potential, includ-
ing diagnostic and related services (including transporta-
tion).

(b) Counseling, guidance and referral services,

(c) Placement in suitable employment,

(d) Vocational and other training services.

(2) Services contingent upon economic need include:

(a) Physical and mental restoration services.

(b) Maintenance

(c) Transportation, except when necessary in ¢onnec=-
tion with determination of eligibility or nature and scope
of services.

(8) Occupational licenses, books and training
supplies. ’

(e) Tools, equipment and initial stocks and supplies,

{€}y--S5ervices-ro-members-of-a-handicapped-individualils
famityr :
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SOCIAL AND
REHABILITATION SERVICES

{9+ (£) Interpreter services for the deaf.

thy (g) Reader services for the blingd.

€%y (h) .Telecommunications, sensory, and other tech-
nological aids and devices.

{3 r=-=Past-ampioyment-servicass

k¥ (i) Other goods and services.

3. The rule as proposed to bhe amended provides for the
deletion of sub-sections (5) and (6) of ARM 46-~2,14(74)-514700.

4. The rule as proposed to be adopted provides as
follows:

46-2.14(74)-514701 TOOLS, EQUIPMENT, INITIAL STOCKS

AND SUPPLIES (1) Tools, equipment, initial stocks
and supplies, including livestock, may be provided as
needed in the individual case for the operation of a busi-
nesg or agricultural enterprise or the pursuit of a trade,
occupation, or profession by eligible clients.

(2} Guides and standards governing quality and quan-
tity are developed, as necessary, with appropriate pro-
fessional, trade, business, training, and other organiza-
tions and institutions. Occupational licenses will be
supplied, as required, in the Individual case. (History:
Sections 71-2101, 71-2102, R.C.M, 1947; NEW, MAC Notice
No. 46-2-111; Order MAC No, 46-2-59; Adp. 12/15/767 BEL.
1/3/77.)

5. The Department's rationale in amending Rules 46-2.14
(86)-514830 and 46-2.14(74)-514700(5) (6) and adopting Rule 46=-
2.14(74)-514701 is to bring the vocational rehabilitation pro-
gram into conformity with federal regulations and guidelines
governing eligibility for specific services, and to clarify the
Department's duties in providing tools, equipment, initial
stocks and supplies to eligible clients.

6. Interested parties may submit their data, views, argu-
ments, or requests for an oral hearing concerning the proposed
amendments and adoption in writing to the Office of Legal
Affairs, P. O. Box 4210, Helena, MT 59601, no later than May 11,
1978. A Public Hearing will be scheduled if requested by 10%
or 25 of the persons directly affected by the rules.
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SOCIAL AND
REHABILITATION SERVICES

7. The authority of the department to make the proposed
amendments and adoption is based on sections 71-210] and 71-
2102 R.C.M. 1947.

Director, Social and R
tion Services

Certified to the Secretary of State Aoril 7 ,1978.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMEND-

of Rules relating to annual vaca-) MENT OF ARM RULES 2-2.14(14)-

tion leave for State employees. } 514100, 2-2.14(14)-s14120,
2-2,14(14)=-514200, and
2-2.14(14)=-514230. (ANNUAL
VACATION LEAVE)

TO: All interested persons:

1. On February 24, 1978, the Department of Administra-
tion published notice of the proposed amendment of ARM Rules
2-2.14(14)~-s514100, 2-2.14(14)-514120, 2-2.14(14)-514200, and
2-2,14(14)-514230 relating to annual vacation leave for State
employees at pages 142-145 of the Montana Administrative Reg-
ister, issue number 2.

2, The agency has amended the rules as proposed.

3. No comments or testimony were received.

BEORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF FPROPOSED AMEND-

of Rules relating to sick leave ) MENT OF ARM RULES 2-2.14(20)

for State employees. } —-514280, 2-2,14(20)-814290,
2-2,14(20)-514330, and 2-2.14
(20)-514450. (SICK LEAVE)

TO: All interested persons

1. On February 24, 1978, the Department of Administra-
tion published notice of the proposed amendment of ARM Rules
2-2.14(20)-514280, 2-2.14(20)-514290, 2-2.14(20)-514330, and
2-2.14(20)-514450 relating to sick leave for State employees
at pages 146-148 of the Montana Administrative Register, issue
number 2.

2. The agency has amended the rule as proposed.

3. No comments or testimony were received.

ot @ s

k C. Crosser, Director
partment of Administration
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BEFORE THE STATE TAX APPEAL BOARD
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF THE AMENDMENT OF
ment of Rule 2-3.36(10)-S36000) RULE 2-3,36(10)-536000

regarding late appeals to the ) (APPEALS - NOTICES)
State Tax Appeal Board )

TO: All Interested Persons

1. On January 25, 1978, the State Tax Appeal Board pub-
lished notice of a proposed amendment to Rule 2-3.36(10)-536000
concerning the time for late appeals to the State Tax Appeal
Board.

2. The Board has amended the rule as proposed.

3. Only one comment was received recognizing the desir-
ability of the proposed amendment, but questioning the Board's
statutory authority to make such amendment. The Board's attor-
ney has assured the State Tax Appeal Board that it does have
proper authority to make this rule and therefore, the State
Tax Appeal Board will amend the rule as noticed.

A

Helen M. Peterson, Chairman
State Tax Appeal Board

Certified to the Secretary of State April 13, 1978.
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DEPARTMENT OF AGRICULTURE

Repeal of rule 4-2.22(6)-322080, Single Purchase/Single Use Per-
mits.
T 1. Department of Agriculture published Notice 4-2-46 of a
proposed REPEAL to ARM 4-2.22(6)-322080 on February 15, 1978 at
page 149, Montana Administrative Register; 1978 issue number 2.

2. Statement of reasons in support of the repeal is that
the rule 1s no longer needed to help serve the public or the
department.

No testimony or comments were recelved.

3. This rule has been repealed as proposed with no changes
and becomes effective on April 25, 1978.

Amendment of rules U-2,6(2)-8S647; 4-2.22(1)=582200; 4-2,22(1)-
52270, 4-2.22(2)-82280; 4-2.22(2)-52290; U-2.22(2)-322000;
8.2.92(6)-822060; 4-2.22(10)Y-522120; 4-2.27(10)-822130; b-2.22
(18)-~522260; 4-2.22(22)-822360; & 4-2.28(10)-S280%0.

1. Department of Agriculture published Notice U-2-U47 of
a proposed amendment to the above mentioned rules on February
15, 1978 at pages 150-152, Montana Administrative Register;
1978 issue number 2.

2. BStatement of reasons in support of the amendements is
to do a general c¢lean up of the rules and their language for
better clarification.

No testimony or comments were recelved.

3. These rules have been amended as proposed with no
changes and become effective on April 25, 1978.

Amendment of All rules in Title 4.

1. Department of Agriculture published Notice 4-2-48 of
a proposed amendment to all of ARM rules in Title 4 on February
15, 1978 at pages 153-154, Montana Administrative Register;
1978 issue number 2.

2. Statement of reasons in support of the amendment 1s
for re-codification of the entire Title U section of the codes.
Departmental reorganization has consolidated some of the pre-
vious divisions and therefore rules need to be moved to enable
clarification of the change.

No testimony or comments were received.

3. These rules have been amended as proposed with no
changes and become effective on April 25, 1978,
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

In the Matter of the )

Amendment of Rule ) NOTICE OF ADOPTION OF
8-3.14(14)-51440 ) AMENDMENT OF RULE 8-3.14(14)-
_ Relating to the ) $1440  (PRICING RULES)
Pricing of Milk )

TO: A1l Interested Persons

1. On the 15th of December, 1977, the Board of Milk Control of the
state of Montana published notice of a proposed amendment to Rule 8-3.14
(14)-51440 concerning the amendment of pricing rules and other changes as
stated in the heading of this matter. At pages 1079 and 1080 of the 1977
Montana Administrative Register, issue number 12.

2.  The agency has amended the rule with the following changes:

{6)(b) The flexible economic formula which shall be used in calculat-
ing minimum on-the-farm wholesale and retail, jobber, wholesale institu-
tional and retail prices of Class I milk in all market areas of the State
utilizes a November, 1969 Base equalling 100, an interval of B3 6.3 and
consists of seven (7) economic factors. It is used to calculate incre~
mental deviations from the price which was calculated for the first
quarter of 1974, The factors and their assigned weights are as follows:

FACTOR WEIGHT CONVERSION FACTOR
(1) Weekly Wages - Manufac-

turing (Montana Revised) 25% .1828020
(2) Weekly Wages - Mining

(Montana Revised) 7% .0473934

(3) Weekly Wages - Transpor-
tation & Utilities

(Montana Revised) 18% .1178628
(4) Wholesale Price Index

(U.S.) 28% .2607076
(8) Pulp, Paper and Allied

Products (U.S.) 12% 1142857
(6) Industrial Machinery

(U.8.) 6% .0556586
(7) Motor Vehicle and Equip-

ment (U.S.) 49 .0376294

T00%
The following table will be used in computing distributor prices:
TABLE 11

Handler incremental deviation’ from last official reading of present
formula. (Peecembery-1943 March, 1978 = 122-18 200.40; Formula Base =
November, 1969; Interval = B:3 6.3)

FORMULA INDEX HANDLER INCREMENTAL DEVIATION

106-20--"F70-44 114,40 - 119.44 -5 (NOTE: This chart is amended

131.60---116-74 T20.70 - 125.7% -4 to reflect a $ws fbur cent
116-80---121.04 TZV00 - 13200 -3 {$0-02) ($0.04) reduction in
122,10---3126+34 133.30 - 138.3@ -2 the distributors' margin based
$27,40---131.64 T39760 - TA4.B4 -1 on a half (1/2) gallon of whole
132+70---136+94 [45 90 - 150.94 0 milk as ordered by the Board of
138+00---142.24 152.20 - 157.24 1 Milk Control on duly-24y-157%6

143:30---147-64 158.50 - 163.54 2 March 11, 1978.)
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FORMULA INDEX HANDLER INCREMENTAL DEVIATION
T48:60---152,84 164.80 - 169.84
163-00---158:14 171.10 - 176.14. 4
369:20---163:44 177,40 - 182,44 5
164:50---168-74 183,70 - 188.74 6
169-80---174-04 190,00 - 195.04 7
176:30---179-34 196,30 - 20].34 8
180+40---184-64 202,60 - 207. 64 9
188:70---189-94 308.90 - 213.9 10
193:00---195-24 215, 20 = 220.28 11
106-30---200-84 221.50 - 226.54 12
203.66---205.84 277. sb 277.80 - 232,84 13
234.10 - 739,14 14
240,40 - 245.42 15

(¢) Detailed information on converting the above factors in both
formulas to a current weighted value can be obtained by contacting the
Milk Control Division, 805 North Main Street, Helena, Montana 59601, Phone
(406) 449-3163.

(d) The factors in both formulas will be converted to a weighted
value as soon as practicable after the first of each month.

(e) For each 4.5 points that the weighted index advances or
retreats, prices paid to producers will increase or decrease twenty-three
cents ($0.23) per hundredweight. For each officially announced increase
or decrease in producer prices, the wholesale price of one half (1/2)
gallon of whole milk will increase or decrease one cent ($0.01).

(f) Prices for all other milk items are calculated by historic
factors in relation to one half (1/2) gallon of whole milk, Three (3)

uarter containers of homo and lTow fat will be priced at one and one half
?1 1/2) times the one half (1/2) gallon container. It is impractical to
reproduce all such factors herein, but they may be obtained at the Board
office, 805 North Main Street, Helena, Montana 59601, phone (406) 449-3163.

(g) The wholesale priees price of a half (1/2) gallon of homo milk
will be marKed up f4fteen-perceRt—{16%} nine cents ($0. 09; to arrive at
the retail prices and all other products priced accordingly.

3. Atthe pubTic hearing testimony was received by various persons,
including Dr. Rondo A. Christensen, Professor at Utah State University,
Mr. Les Waite, counsel for Beatrice Foods, Mr. Jim Roberts, of the Team-
sters No. 23 Joint Council, Mr. Ken Smiley, of the Jersey Creamery, and
Mr. Ed McHugh, President of Clover Leaf Dairy. Dr. Christensen testified
in opposition to reduction of distributor margins based on economic sur-
vey which he had performed. Mr. Waite testified as to increased labor
costs involved in the distribution of milk. Mr. Roberts testified as to
labor costs and their increases. Mr. Smiley testified in general oppos-
ing any changes 1in the distributor formula or distributor and/or
retailer margins. His testimony was a summary of the contents of Jersey
Creamery Exhibits 1 and 2, which are on record. Mr. McHugh testified in
general terms as to the economics of the milk industry. The arguments of
the opponents to changes in the formula or margins are overruled. The
material presented in the cost study performed by the Milk Control Divi-
sion and presented by the Board indicate cost factors which justify the
reduction of distributor margins and change in the interval as does
testimony presented by Mr. John Kimbel. Dr. Christensen's testimony
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gave no consideration of how increased volumes related to unit cost.

4,  Amendment to the rule has been made as stated herein. The
reason for the amendment to the rule is to promote the general welfare and
generally provide a pricing and marketing scheme which more adequately
reflects the needs of the milk industry and the milk consuming public of
the state of Montana.

BY ORDER OF THE BOARD OF MILK CONTROL

ndin (D (/M—

Curtis C. Cook, Cha1rman

By%%

K. M. Kellys Administrator
and Exécutiive Secretary

Milk-Control Division

Certified to the Secretary of State on April 11, 1978,
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BEFORE THE STATE LIBRARY COMMISSION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION
adoption of a rule for ) OF RULE 10.10.051 ON
arbitration of disputes ] ARBITRATION OF DISPUTES
within library federations ) WITHIN FEDERATIONS

To: All interested persons

1. On January 25, 1978, the State Library Commission pub-
lished notice no. 10-3-10-3 proposing the adoption of a new rule
to provide for the resolution of disagreements within library
federations, at page 5 of the 1978, issue no. 1, Montana Admin-
istrative Register.

2. No comments of any kind were received; the Commission
has therefore adopted the rule exactly as proposed, and will num-
ber it 10.10.051.

3. The reason for adopting the rule is to implement the
Commission's responsibility under section 44-214.1, R.C.M. 1947,
and to provide a means of breaking deadlocks within federations
when federations apply for grants.

STATE LIBRARY COMMLISSION
WILLIAM P. CONKLIN, CHAIRMAN

e S Mecet

Alma 5. JacoBs
State Librarian

By:

\

Certified to the Secretary of State April 12, 1978.
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HEALTH AND ENVIRONMENTAL SCIENCES

REASON FOR ADOPTING EMERGENCY RULE I

On March 29, 1978, the U. S. Environmental Protection
Agency assigned primary enforcement responsibility for the
federal Safe Drinking Water Act in Montana to the state
Department of Health and Environmental Sciences, after find-
ing that state law and regulations adopted to implement it
meet federal minimum standards. The Montana Public Water
Supply Act requires collection and analysis of test samples
from public water supplies; such analysis must be done by
laboratories licensed by the Department of Health and En-
vironmental Sciences, pursuant to rules adopted by the Board
of Health and Envirommental Sciences. A permanent laboratory
licensing rule has been postponed, pending adoption of perma-
nent licensing criteria by the FPA, which will be utilized

by the state to develop its own parallel criteria. Such
¢criteria have not yet been adopted, but should be in the
near future. This emergency rule adopts federal interim

certification standards as licensing criteria for Montana
until the permanent rule can be adopted. Meanwhile, Montana
must have a licensing rule in order to test, and therefore
enforce, the quality of public water supplies, making immedi-
ate promulgation of the rule necessary to protect the health
of the individuals using those supplies.

RULE I INTERIM LICENSING OF LABORATORIES

TI7 Definitions.

(a) TEPA Manual® means the "Manual for the Interim
Certification of Laboratories Involved in Analyzing Public
Drinking Water Supplies" prepared by the Water Quality Assur-
ance Work Group of the U. $. Environmental Protection Agency.

(b) “EPA" means the U, S. Environmental Protection
Agency.

(c) "Laboratory evaluation officer" means a person
designated by the department to evaluate laboratories for
compliance with the criteria established in the EPA Manual,
and who is experienced in quality assurance, holds an ad-
vanced degree or has equivalent experience in microbiology,
chemistry or radiclogical chemistry.

(2} Criteria for licensing.

(a) Any laboratory that wishes to be licensed must sub-
mit information required by the department on a prescribed
application form, a copy of which follows the test of this
rule and is incorporated into it.

(b) After submission of a completed application, a
temporary license will be granted by the department to labor-
atories already approved or certified by the EPA, until the
department makes the decision whether to grant an interim
license, after an on-gsite visit and evaluation of the labora-
tory by a laboratory evaluation officer. TLaboratories not
currently approved or certified by the EPA will be granted
a license after on-site review and successful evaluation.
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(c) Evaluation of laboratories shall be made according
to the criteria and procedures contained in the EPA Manual,
which is incorporated into this rule by reference. Copies
of the manual are available at the Water Quality Bureau, 555
Fuller Avenue, Helena, Montana (phone: 449-2406).

(d) If the evaluation shows that the laboratory meets
the criteria contained in the FPA Manual, the laboratory
shall be granted an Interim License.

(3) Reciprocity.

The department may issue a license by reciprocity to
out of state laboratories which apply, provided:

{(a) the laboratory is currently approved or certified
by the EPA, and

(b} the laboratory performs satisfactory analyses of
audit samples furnished either by the department’'s laboratory
or EPA.

(4) Revocation of license.

The department may revoke a laboratory license if it de-
termines, after investigation, that the laboratory has failed
to follow proper analytical procedures, released erroneous
results or has acted unethically. The licensee shall have
the right to a hearing before the Board of Health and Environ-
mental Sciences. (History: Sec. 69-4903, R.C.M. 1947, NEW,
EMERG, Eff. 4-10-78.) -
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APPLICATION FORM FOR INTERIM APPROVAL OF LABORATORIES

Laboratory Name and Mailing Address:

Laboratory Director:
Official Contact, if other than Laboratory Director:

Laboratory Phone Number:

Type of Certification applied for [please check appropriate
box (es) ]

Coliform

Nitrate

Fluoride

Pesticides and other Organics

Trace Metals

HEEn

rRadionuclides

Based on the above information, I herewith apply for Interim
Approval of the (name of
laboratory) under the provisions of the Public Water Supply
Act [Title 69, Chapter 49, R.C.M. 1947].

(signature of Laboratory Director) ~Date

Comments:

Return form to: Ms. Carole Thomson or John Hawthorne
Laboratory Division
Department of Health and
Environmental Sciences
Cogswell Building
Helena, Montana 59601
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BEFORFE THE DEPARTMENT OF LABOR AND INDUSTRY
BOARD OF PERSONNEI, APPEALS OF
THE STATE OF MONTANA

Adoption of rule ARM 24.26.534 PETITIONS FOR UNIT CLARIFICA-
TTON, and repeal of rules ARM 204.26.530 PETITIONSE FOR UNIT
CTARTFILA[}Q&, ARM 24.26.531 EMPLOYER COUNTER PETITION, ARM
7h ?6.532 NOTICE OF UNIT CLARIFICATION PROCEEDTNGS, and ARM
26.533 PROCEDURE FOLLOWING FILING OF PETITION POR UNIT
FLARTFILATION

1. The Board of Personnel Appeals published notice No.
24-3-8-32 noticing the adoption of rule 24.26.534 Petitions
for Unit Clarification to take the place of the present rule,
24.26.530 Petitions for Unit Clarification, at page 1088,
Montana Administrative Reglster, 1977 Issue Number 12. The
Koard of Personnel Appeals also published notlee No. 24-3-8-
23 noticing the repeal of rules 24,26.531 (24-3,8(10)-38083
(9)), 24.26.532 (24-3.8(10)-88086(10)), and 24,26.533 (24-
3.8(10)-58089(11)), at page 646, Montana Administrative
Repister, 1977 Issue Number 10,

2. The Board of Persconnel Appeals has adopted the pro-
posed rule, ARM 24.26.534, and has repealed rules 24.26.530,
24.26.531, 24.26.532, and 24.26.533. This Board adopted the
proposed rule because it felt it had a continuing duty to
determine appropriate units and must allow both the employer
and the employee representative to petition this Board for
clarifications of bargaining units within certain limitations
now recognized by the National Labor Relations Board. This
Board feels that adopting the proposed rule accompllishes that
objective. This was a very controversial rule and had to be
noticed twice, with substantial changes being made in the
present rule from the original proposed rule noticed in MAR
Notice No. 24-3-8-22, and changes being made from the pro-
posed rule to the rule finally adopted by this Board. Testl-
mony opposing the rule was presented by the following
individuals:

a, James McGarvey, representing the Montana Federation
of Teachers, AFL~CIO. Mr. McGarvey complained of "grey
areas”" in the proposed rule which would result in court
litigation. ©No specific areas were mentioned. This Board
has revised this rule to accomodate most obJections and feels
that 1t is sufficiently clear and explicit to prevent any
court litigation on the meaning of the rule,.

b. Joseph Duffy, representing the AFL-CIO Public
Employees Committee. Mr. Duffy objected that the rule did
not provide a bar for clarification petitions being filed
in unite which have had an election conducted in the unit
within the past 12 months. This Board agreed and accordingly
amended its rule. Mr. Duffy objected to the phrase "there is
no guestion concerning representation" found in paragraph (1)
(a), stating that it was unclear. The purpose of that phrase
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1s to prevent the unit clarification petition from belng used
for jurisdlictional questions. Thls Board, therefore, chose
to leave that phrase in the rule. Mr. Duffy alsc objected to
the use of the phrase "job classification(s)" as used in (3)
(e}, Mr. Duffy felt that an employer could change an

an employee's job classification and then file a unit clari-
fication petition. The purpose of having Jjob classifications
listed in a petition is for ldentification purpose, so this
Board in 1ts investigation can determine which employees are
the subjJect of the petition. What Job classification the
petition states will not be the deciding factor on whether

or not the petition is valid. The Board decided to keep

the requirement of listing the job classification of the
employees as to whom the clarification issue 1s raised.
Finally, Mr., Duffy objected to (3)(g) which requires that

a petitlon state that no other employee organization is cer-
tified to represent any of the employees who would be dlrect-
ly affected by the proposed clarification. Mr., Duffy claims
that that requirement does not make sense in light of the
cther requirements. The purpose of that requirement 1g to
again insure that there is no jurisdictional questlons
attempted to be solved by a unlt clarification petiton and
for that reason this Board has left that requlrement in.

¢. Emily Loring representing the Jolnt Council #23 of
Teamsters, and the Montana Education Assoclation. Ms. Loring
was concerned that the rule might be used to get working
foremen out of the unit. That is, those individuals with
very limited supervisory dutles would be petlitioned to be
removed by employers. Such a problem would have to be
handled on a case-by-case basls. This Board, however, must
always rule on whether or not an individual 18 a supervisory
employee. It 1s true that this will allow the employer to
bring the matter up after the origlnal unit determination
hearing 1f it can show a change in circumstances has taken
place since the original determination. But this Board
cannot abdicate its responsibility of determining who is a
supervisor by not adopting this rule. Ms. Loring also
expressed concern because the proposed rule required that
the petitioner serve the petition. The usual procedure is
for this Board to serve the petitlon. 1In order to avoild
confusion, this Board amended the proposed rule to require
that thils Board serve the petitlon.

d. Donald Judge, representing American Federation of
State, County and Municipal Employees, AFL-CIO. Mr. Judge
stated that he felt the present rule is adequate. This
Board's experience has shown that the current rule is not
at all adequate and it has plecemealed a rule together with
declaratory rulings that makes the current rule totally
Inadequate. Mr. Judge expressed concern that a petition may
be filed shortly after negotiations which could disrupt the
results of the negotiations; employers could disrupt the
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administration of a local union by petitioning for exclusion
of positions occupied by officers of the local; employer
could intimidate or reward employees to feel that they should
be out of a bargaining unit via employer petitions; constant
disrupture of service may result by employers constantly
redesigning its structure to reallgn duties and get more
supervisory and managerial personnel cut; and those unilts
protected by the grandfather clause could be challenged

under this rule. This Board i1s aware of the possible abuses
of this rule. It has attempted to include as many safeguards
in the proposed rule as are possible. Hopefully, the hearing
examiners of thils Board can prevent any furfher abuse of the
rule. This Board, however, feels it is necessary to allow
the employer access to this Board on questlons of the com-
positions of units., Currently this Board is declding the
Issue of whether grandfathered unlts are protected from
attack. A hearing examiner for this Board has determined
that they are. The case wlll soon be heard by the Board on
appeal. Thils Beard has also limited the number of petitions
that can be submltted from the same unit 1n a given 12-month
period In an attempt to 1limit potential abuse.

3. The rule has been adopted with the language changes
as shown below:

PETITION FOR CLARIFICATION OF BARGAINING UNIT (1) A
Petitlon for Clarification of Bargaining Unit may be filled
WITH THE BOARD only by a bargaining representatlve of the
unit In question or by a public employer and only 1f:

(a) there is no question concerning representation;

(b) the parties to the agreement are mes NEITHER engaged
in negotlations er-are-net-eeen-pekeduted-bo-enber-inbe
negotiabions NOR WITHIN 120 DAYS OF THE EXPIRATION DATE OF
THE AGREEMENT;

(e) a petition for clarification has not been filed with
the Board concerning substantlally the same unit within the
past 12 months IMMEDIATELY PROCEEDING THE FILING OF THE
PETITION; and

(d) NO ELECTION HAS BEEN HELD IN. SUBSTANTTALLY THE SAME
UNIT WITHIN THE PAST 12 MONTHS IMMEDIATELY PROCEEDING THE
FILING OF THE PETITION.

(2) A copy of any such petltion musb-be-simulbgnecusly
served SHALL BE SERVED BY THE BOARD upon the bargaining
representative 1f filed by a public employer and upon the
employer if filed by a bargalning representative. with-proef
ef-pe¥vice-beinpg-fiied-with-thin-Beard~

(3) A Petition for Clarification of an existing bar-
gaining unit shall containing the following:

(a) the name and address of the bargalning representa-
tive involved;

(b) the name and address of the public employer
involved;

(¢) the 1dentification and description of the existing
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bargaining unit;

(d) a description of the proposed clarification of the
unit;

(e) the job classification(s) of employees as to whom
the clarification issue 1s raised, and the number of
employees en each such classification;

() a statement setting forth the reasons why petitioner
desires a clarification of the unit;

(¢) a statement that no other employee organization is
certified to represent any of the employees who would be
directly affected by the proposed clarification;

(h) a brief and concise statement of any other relevant
facts; and

(i) the name, affiliation, if any, and the address of
petitioner.

(4) The party on whom the petition was served shall have
20 days to file a response with this Board.

(5) UPON A DETERMINATION THAT A QUESTION OF FACT EXISTS,
this Board shal: MAY $hem set the matter for hearing. Upcn
completion of the hearing this Board may:

(a) grant the petition for clarification in whole or in
part, or

(b) deny the petition for clarification in whole or in
part.

(c) detepmine-that-the-matber-eould-be-besb-dispesed~af
by-~eenduebing-an-eleebion-among-the-employeep—involvedy

The language change in (1) was made to show that a
petition was to be filed with this Beoard. The language
change in (1) (b) was made to clarify the language "or are
not soon scheduled." There was criticism of the unpreclse-
ness of the language and this Board felt it should be more
explicit. The language change in (1) (c¢) was made to show
that the Board intended that "the past 12 months" were the
months immediately proceeding the filling of the petition.
The language in (1) (d) was added as explained above. The
language change in (2) was explained above. Finally, the
language change in (5) was to make clear that this Board
could investigate petitions and dispose of the petitions 1if
no questions of fact exist. Part (5) (c¢) was eliminated
because the Board felt there were sufficlent safeguards
already provided under this Beoard's rules in the form of
decertification proceedings and unit determinations which
could sufficiently safeguard employees.

Adoption of rule ARM 24.26,520 EMPLOYER PETITION.

1. The Board of Personnel Appeals published notice No.
24-3-8-31 noticing the adoption of rule ARM 2L,26.520
Employer Petition at page 1086, Montana Administrative
Register, 1977 Issue Number 12.

2. The Board of Personnel Appeals has adopted the
proposed rule, ARM 24.26.520. Again this was a very
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controversial rule. The petition itself, however, is
provided for in Section 59-1606(1)(b). The rule this Board
adopted is a procedural rule for the implementatiocn of Sec-
tion 59-1606 (1)(b). The fact that the statutory right for
an employer petition existed was the over-riding fact which
led this Board to adopt 24.26.520. Testlmony opposing the
rule was presented by the followlng individuals:

a. Donald Judge, representing AFSCME, AFL-CIO. Mr.
Judge recognlzes that the rule is required under 59-1606
(1)(b), but would like to see the petitions limlited to areas
where there are exlsting bargalning units. Mr, Judge rea-
soned that presently when there 1s no certified or recognized
bargaining agent, the employer need only refuse to bargailn
until there 1s an election. Mr. Judge's observation 1s
correct. But this Board did not feel 1t could Justify limit-
ing the statutory language of the act. Mr. Judge also wanted
the rule limlted to where an employer can demonstrate the
exlstence of a nonresolvable problem. But agaln, this Board
felt such a llmitation would be an unwarranted limitation of
the statutory language. Mr. Judge requested that the rule
should provide that any petition should disallow any addi-
tional inclusions or exclusions of positions covered by the
organizations Inveolved in the dispute. It is this Board's
position that unless there can be a showing of some change
from the original unit determination or recognitlon that the
composltion of the unit will not be a proper consideration
in the employer petition proceeding. Flnally, Mr. Judge felt
concern over that part of the rule which allows an employer
to petition when 1t feels that 1t can demonstrate that the
union in question no longer has a majority status of
employees. The portlon of the rule in gquestion, 4(b), was
inserted by thils Board to protect an incumbent union from
being challenged as the certified bargaining representative
on spurious grounds. Without that qualification it would
appear that an employer could demand an election as an annual
event, not just when it had a good faith doubt of the incum-
bent bargaining agent's majority status.

b. Jim McGarvey, Montana Federation of Teachers, AFL-
CI0, Mr, McGarvey expressed concern that the rule would
allow employers to carve up exlsting bargaining units. Agailn
this Board does not see the composition of the unit as belng
a relevant tople if there 1s an existing bargaining agent.

If all the employer is concerned about 1s the compositlon of
the unit and not the majority status of the bargaining agent,
the petition will not even be served by this Board.

¢. Joe Duffy, representing AFL-CIO Publlie Employees
Committee. Mr. Duffy suggested that the rule needs to be
"tightened" but falled to glve any specific examples. Upon
review this Board determined that the rule was not too broad.

d. Jim Roberts, Secretary-Treasure of the Butte Team-
sters Union, Local #2 and Vice Presldent of Joint Councll 23.
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Mr. Roberts felt that the rule should be more specific to
address those problems where there has been shown a need,
namely the consolidation in Butte-3ilver Bow. Agaln, this
Board felt that that would result in an unwarranted restric-
tion of statutory language.

e. Bmily Loring, represent Joint Councll 23 Teamsters
and the Montana Education Assoclation. Ms. Loring also felt
that where there 1s no certified or recognized bargaining
agent, the employer can get his election by merely refusing
to bargain with any agent until an election has been con=-
ducted. Ms. Loring was also concerned that employers may
abuse the petition, and even though there are safeguards,
this Board would take the easy way out and serve the petition
rather than thoroughly Investigating the petition to see if
there are valild grounds to doubt the majority status of the
incumbent bargaining agent. This Board can only try to
reassure Ms. Loring that 1t 1s aware of the serlousness of
these petitions and will do its utmost in seelng that only
valld petitions will be served.

3. The proposed rule was adopted with the following
language changes:

EMPLOYER PETITION (1) A petition fer-new-unib-debermi-
nasien may be flled with the Board by an employer alleging
that one or more labor organizations has presented to it a
claim to be recognized as the excluslive representative in an
appropriate unit.

(2) The original petition shall be signed by petitioner
or its authorized representative.

(3) The original petition shall be filed with the Board.

(4) The petition shall contain:

(a) A statement naming all parties making a claim to the
employer to be recognized as the excluslve representative and
bargaining agent and a conclse statement of how that demand
for recognltion took place.

(b) If there is a recognized or certified representative
the petitlon shall contain a statement by the employer of
what criteria it bases its doubt that the incumbent, exclu-
sive repregentative does not have the majority support of the
members of the bargaining unilt in questlon.

(¢) A description of the unit the bargalning representa-
tive is demanding to represent. Such description shall
include:

(1) The approximate number of employees in the unit, and

(1i) an enumeration, by job title, of the unit's inclu-
silons and exclusions.

(d) A brief description, including expiration dates, of
all contracts covering employees 1n the proposed unit.

(e) Any other relevant facts.

(5) If after investigating the matters alledged in the
petitlion, this Board finds that there has been a suffielent
demand for recognition made of the employer, and where
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applicable that there are sufficlent, objective criteria for

the employer to, in good faith, doubt the certified or recog-
nized bargalining representative's majority status, then this

RBoard shall serve a copy of the petition on all parties named
as claiming to be the exclusive representatlive and bargalining
agent.

(6) The refusal to serve a petitlon is appealable to the
full Board if written exception to the refusal is filed with
this Beoard within 20 days after the date of the notlfication
of the refusal to serve the petition.

(7) The same right of intervention shall exist for an
employer Petltion fer-Unit-Determinabien as exists for ebhew
unit determination petitions.

The language was changed in both cases to make the language
identical to the statute, 59-1606(1)(b), R.C.M. 1947.

Adoption of Amendment to ARM 24.26.404 (24-3.8B(6)-38650),
GROUP APPEALS.

1. The Board of Personnel Appeals published notice No,
24-3-8-33, noticing a proposed amendment of rule 24.26.404
concerning group classification appeals, on January 24, 1978,
at page 41, Montana Administrative Register, 1978 Issue
Number 1.

2. The Board of Personnel Appeals has adopted the pro-
posed amendment to show that once this Board has accepted a
group appeal it will revert back to step three of the formal
appeals process.

No testimony or comments were received,

3. The amendment to the rule was adopted wlthout any
changes in the noticed language.

APPROVED AND ADOPTED 3/23/78

CERTIFIEQ TO THE SECRETARY OF STATE 4/13/78

BY

Chairman of the Board”of Personnel Appeals
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RECLAMATION

REASONS FOR ADOPTING EMERGENCY RULES I-X

The Board of Land Commissioners finds that an imminent
peril to the public health and welfare requires adoption of
these emergency rules for the following reasons:

1. Under the rules promulgated by the Secretary of Interior

pursuant to the Surface Mining Control and Reclamation Act of
1977, the State of Montana is required to enforce the initial
surface mine requlatory program within its boundaries;

2. Unless it adopts the proposed emergency rules, the State of
Montana will not have the authority to enforce the initial
regulatory program within the state;

3, The Montana Legislature, by enacting the Montana Strip and
Underground Mine Reclamation Act, deemed that the public health
and welfare of the people of Montana would be advanced by the
State of Montana regulating reclamation of coal strip mines within
its borders;

4. The Montana Legislature in 1977, reaffirmed this policy

by passing House Joint Resolution #40, which declared that state
reclamation laws, where as stringent as federal standards, should
be enforced by state personnel, and Senate Joint Resolution #18,
which requested Congress to refrain from usurping the authority

of the people of Montana by passing legislation weakening Montana's
surface mining statutes;

5, If the State of Montana does not enforce the initial regulatory
program, the Federal Office of Surface Mining will attempt to
enforce the program, thereby supplanting the state's strip mine
reclamation program;

6. The federal enforcement program during the time which these
emergency rules are contemplated to be in effect would be
ineffective to insure proper reclamation because of inadequate
staffing in the Office of Surface Mining;

7. Even if the Office of Surface Mining were adequately staffed,
the dual regulation of coal companies would be confusing, unnecessary,
dilateory, inefficient, and a waste of tax dollars.

REASONS FOR EMERGENCY AMENDMENT OF RULES 26-2.10(10)-810310,
510340 & 810350

The Board of Land Commissioners finds that an imminent

peril to the public health and welfare requires adoption of these
emergency rules for the following reasons:
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1. Under the rules promulgated by the Secretary of Interior
pursuant to the Surface Mining Control and Reclamation Act of
1977, the State of Montana is required to enforce the initial
surface mine regulatory program within its boundaries;

2. Unless it adopts the proposed emergency rules, the State of
Montana will not have the authority to enforce the initial
regulatory program within the state;

3. The Montana Legislature, by enacting the Montana Strip and
Underground Mine Reclamation Act, deemed that the public health
and welfare of the people of Montana would be advanced by the
State of Montana regulating reclamation of coal strip mines within
its borders;

4. The Montana Legislature in 1977, reaffirmed this policy

by passing House Joint Resolution #40, which declared that state
reclamation laws, where as stringent as federal standards, should
be enforced by state personnel, and Senate Joint Resolution #18,
which requested Congress to refrain from usurping the authority

of the people of Montana by passing legislation weakening Montana's
surface mining statutes;

5. 1If the State of Montana does not enforce the initial regulatory
program, the Federal Office of Surface Mining wil]l attempt to
enforce the program, thereby supplanting the state's strip mine
reclamation program;

6. The federal enforcement program during the time which these
emergency rules are contemplated to be in effect would be
ineffective to insure proper reclamation because of inadequate
staffing in the Office of Surface Mining;

7. Even if the Office of Surface Mining were adequately staffed,
the dual regulation of coal companies would be confusing, unnecessary,
dilatory, inefficient, and a waste of tax dollars.

Rule I FFFECTIVE DATE AND APPLICABILITY

(1) Effective dates. The regulations contained in new
Emergency Rules I through X and Emergency Rules to Amend Rules
510310, 510340, and 510350 of this subchapter apply to
operations conducted pursuant to permits issued after February
3, 1978, and all operations conducted after May 3, 1978.
These new regulations and regulations to amend supersedes sections
510310 through 510350 of this subchapter as to those operations.
Unless extended by regular rule making, they are effective
until July 20, 1978, at which time the regulations contained
in sections 510310 through S10350 will no longer be superseded.

(2) Applicability.
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(a) No person shall engage in strip and underground mining
operations which result in a condition or constitute a practice
that creates an imminent danger to the health or safety of the
public or which results in a condition or constitutes a practice
that causes or can reasonably be expected to cause significant,
imminent environmental harm to land, air, or water resources.

(b) For operations conducted pursuant to permits initially
issued before February 3, 1978, the regulations of new Emergency
Rules I through X and Emergency Rules to Amend Rules 510310,
510340, and 510350 of this subchapter shall apply to lands from
which coal has not yet been removed and to any other lands used,
disturbed, or redisturbed in connection with or to facilitate
mining or comply with the requirements of new Emergency Rules I
through X and Emergency Rules to Amend Rules 510310, $10340, and
$10350 of this subchapter.

(c) Any preexisting, nonconforming structure or facility
which is used in connection with or to facilitate mining after
the effective dates of new Emergen¢y Rules I through X and
Emergency Rules to Amend Rules 510310, 510340, and S10350 of this
subchapter shall comply with the requirements of these regulations,
unlesg—-

(i) it is physically impossible to bring the structure or
facility into compliance by the effective date;

(ii) the operator submits to the Department by the effective
date of these requlations a plan designed by a professional
engineer for the reconstruction of the structure or facility;

(iii) the Department approves the plan;

(iv) reconstruction is commenced and completed as soon as
possible, No plan shall be approved unless construction is to
begin on or before May 4, 1978, and is completed by November 4,
1978, at the latest.’

(d) Notwithstanding paragraph (2) (¢) of this section, any
sedimentation pond, or related preexisting, nonconforming structure
or facility which is used in connection with or to facilitate
mining after the effective date of these regqulations shall comply
with the requirements of the regulations unless—-

(i) The permittee submits to the regulatory authority and
to the Director of the Office of Surface Mining by May 3, 1978, a
statement in writing demonstrating that it is physically impossible
to bring the structure or facility into compliance by May 3,
1978. The statement shall include the steps to be taken to
recongtruct the structure or facility in conformance with applicable
performance standards and a schedule for reconstruction including
the estimated date of completion;
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(1i) The regulatory authority finds in writing that it is
physically impossible to bring the structure or facility into
compliance by May 3, 1978;

(iii) The construction work is to be performed in accordance
with plans designed by a professional engineer;

(iv) The construction work is to be started and completed
as soon as possible and in no event is to be started later than
June 3, 1978, and completed later than November 4, 1978; and

(v} The Director approves of any schedules which contain
an estimated date of completion beyond October 3, 1978.

(e) The Director shall be deemed to have approved such
schedules referred to in paragraph (d) (V) of this section,
unless written disapproval is received by the operator on or
before June 3, 1978, (History: Sec. 50-1037 R.C.M. 1947; NEW
EMERG, Eff. 3/31/78).

RULE II DEFINITIONS
As used throughout this subchapter the following terms have
the specified meanings unless otherwise indicated:

(1} "Acid drainage" means water with a pH of less than 6.0
discharged from active or abandoned mines and from areas affected
by coal mining operations.

(2) "Acid-forming" materials means earth materials that
contain sulfide mineral or other materials which, if exposed to
air, water, or weathering processes, will cause acids that may
create acid drainage,

(3) "Alluvial valley floors" means unconsolidated stream=-
laid deposits holding streams where water availability is suf-
ficient for subirrigation or flood irrigation agricultural
activities but does not include upland areas which are generally
overlain by a thin veneer of colluvial deposits composed chiefly
of debris from sheet erosion, deposits by unconcentrated runoff
or slope wash, together with talus, other mass movement accumu-
lation and windblown deposits.

(4) "Approximate original contour" means that surface
configuration achieved by backfilling and grading of the mined
area so that the reclaimed area, including any terracing or
access roads, closely resembles the general surface configuration
of the land prior to mining and blends into and complements the
drainage pattern of the surrounding terrain, with all highwalls
and spoil piles eliminated; water impoundments may be permitted
where the regulatory authority determines that they are in
compliance with Rule V of this subchapter.
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(5) "Aquifer" means a zone, stratum, or group of strata
that can store and transmit water in sufficient quantities for a
specific use.

(6) “"Combustible material" means organic material that is
capable of burning either by fire or through a chemical process
(oxidation) accompanied by the evolution of heat and a significant
temperature rise.

(7) "Compaction" means the reduction of pore spaces among
the particles of soil or rock, generally done by running heavy
equipment over the earth materials.

(8) "Diversion" means a channel, embankment, or other
man-made structure constructed for the purpose of diverting water
from one area to another,

(9) "Downslope" means the land surface between a valley
floor and the projected outcrop of the lowest coal bed being
mined along each highwall.

(10) "Embankment" means an artificial deposit of material
that is raised above the natural surface of the land and used to
contain, divert, or store water, support roads or railways, or
other similar purposes,

(11) "Essential hydrologic functions" means, with respect
to alluvial valley floors, the role of the valley floor in
collecting, storing, and regulating the natural flow of surface
water and groundwater, and in providing a place for irrigated and
subirrigated farming, by reason of its position in the landscape
and the characteristics of its underlying material.

(12) "Flood irrigation" means irrigation through natural
overflow or the temporary diversion of high flows in which the
entire surface of the soil is covered by a sheet of water.

(13) "Groundwater" means subsurface water that fills
available openings in rock or soil materials such that they may
be considered water-saturated.

(14) "Highwall" means the face of exposed overburden and
coal in an open cut of a surface or for entry to an underground
coal mine.

(15) "Hydrologic balance" means the relationship between
the quality and guantity of inflow to, outflow from, and storage
in a hydrologic unit such as a drainage basin, aquifer, soil
zone, lake, or reservoir. It encompasses the quantity and
quality relationships between precipitation, runoff, evaporation,
and the change in ground and surface water storage.
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(16) "Hydrologic regime" means the entire state of water
movement in a given area. It is a function of the climate, and
includes the phenomena by which water first occurs as atmospheric
water vapor, passes into a liquid or solid form and falls as
precipitation, moves thence along or into the ground surface, and
returns to the atmosphere as vapor by means of evaporation and
transpiration.

(17) "Imminent danger to the health and safety to the
public" means the existence of any condition, or practice, or any
violation of a permit or other requirement of these rules in a
surface coal mining and reclamation operation, which condition,
practice, or violation could reasonably be expected to cause
substantial physical harm to persgons outside the permit area
before such condition, practice, or violation can be abated. A
reasonable expectation of death or serious injury before abate-
ment exists if a rational person, subjected to the same condition
or practice giving rise to the peril, would not expose himself or
herself to the danger during the time necessary for abatement.

(18) "Impoundment" means a closed basin formed naturally or
articially built, which is dammed or excavated for the retention
of water, sediment, or waste.

(19) "Intermittent or perennial stream" means a stream or
part of a stream that flows continuously during all (perennial)
or for at least one month (intermittent) of the calendar year as
a result of groundwater discharge or surface runoff. The term
does not include an ephemeral stream which is one that flows for
less than one month of a calendar year and only in direct resgponse
to precipitation in the immediate watershed and whose channel
bottom is always above the local water table.

(20) "Leachate" means a liquid that has percolated through
soil, rock, or waste and has extracted dissolved or suspended
materials.

(21) “"Noxious plants" means species that have been inc¢luded
on official State lists 0f noxious plants for the State in which
the operation occurs.

(22) "Operator" means any person engaged in c¢oal mining who
removes or intends to remove more than 250 tons of coal from the
earth by mining within 12 consecutive calendar months in any one
location, or any person engaged in strip mining or underground
mining who removes or intends to remove more than 10,000 cubic
yards of minerals or overburden during any period of time:

(23) "oOutslope" means the exposed area sloping away from a
bench or terrace being constructed as a part o¢f a surface coal
mining and reclamation operation.
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(24) "Productivity" means the vegetative yield produced by
a unit area for a unit of time.

(25) "Recharge capacity" means the zbility of the soils and
underlying materials to allow precipitation and runoff to infil-
trate and reach the zone of saturation.

(26) "Regulatory authority" means the Board of Land Commis-
sioners, or the Department of State Lands, of the State of
Montana.

(27) "Roads" means access and haul roads constructed, used,
reconstructed, improved, or maintained for use in surface coal
mining and reclamation operations, including use by ccal-hauling
vehicles leading to transfer, processing, or storage areas. The
term includes any such road used and not graded to approximate
original contour within 45 days of construction other than
temporary roads used for topsoil removal and c¢oal haulage roads
within the pit area. Roads maintained with public funds such as
all Federal, State, county, or local roads are excluded.

(28) "Recurrence interval" means the precipitation event
expected to occur, on the average, once in a specified interval.
For example, the l0-year, 24-hour precipitation event would he
that 24-hour precipitation event expected to be exceeded on the
average once in 10 years. Magnitude of such events are as
defined by the National Weather Service Technical Paper No. 40,
"Rainfall Frequency Atlas of the U.S.," May 1961, and subsequent
amendments or equivalent regional or rainfall probability information
developed therefrom.

(29) "Runoff” means precipitation that flows overland
before entering a defined stream channel and becoming streamflow.

(30) *"Safety factor” means the ratioc of the available shear
strength to the developed shear stress on a potential surface of
sliding determined by accepted engineering practice.

(31) "sSediment" means undissolved organic and inorganic
material transported or deposited by water.

(32) "Sedimentation pond" means any natural or artificial
structure or depression used to remove sediment from water and
store sediment or other debris.

(33) "Significant, imminent environmental harm to land, air
or water resources" is determined as follows:

(a) An environmental harm is any adverse impact on land,
air, or water resources, including but not limited to plant and
animal life.
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(b) An environmental harm is imminent if a condition,
practice or violation exists which (i) is causing such harm or
(ii) may reasonably be expected to cause such harm at any time
before the end of the reasconable abatement time.

(¢) An environmental harm is significant if that harm is
appreciable and not immediately reparable.

(34) "Slope" means average inclination of a surface,
measured from the horizontal, normally expressed as a unit of
vertical distance to a given number of units of horizontal
distance (e.g., lv to 5h=20 percent=11.3 degrees).

(35) "Soil horizons" means contrasting layers of soil lying
one below the other, parallel or nearly parallel to the land
surface. So0il horizons- are differentiated on the basis of field
characteristics and laboratory data. The three major soil horizons
are--

(a) A horizon. The uppermost layer in the soil profile
often called the surface soil. It is the part of the soil in
which organic matter is most abundant, and where leaching of
soluble or suspended particles is the greatest,

{(b) B horizon. The layer immediately beneath the A horizon
and often called the subsoil. This middle layer commonly contains
more c¢lay, iron, or aluminum than the A or C horizons.

(¢} C horizon. The deepest layer of the soil profile. It
consists of loose material or weathered rock that is relatively
unaffected by biologic activity.

(36) "Spoil" means overburden that has been removed during
surface mining.

(37) "Stabilize" means any method used to control movement
of soil, spoil piles, or areas of disturbed earth and includes
increasing bearing capacity, increasing shear strength, draining,
compacting, or revegetating.

(38) "Strip and underground mining", as defined in Chapter
10 of Title 50, R.C.M. 1947, includes excavation for the purpose
of obtaining coal including such common methods as contour,
strip, auger, mountain removal, box cut, open pit, and area
mining, the uses of explosives and blasting, and in situ dis-
tillation or retorting, leaching or other chemical or physical
processing, and the cleaning, concentrating, or other processing
or preparation, and loading of coal at or near the mine site.

(39) ‘“Subirrigation" means irrigation of plants with water
delivered to the roots from underneath.
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(40) "sSurface water" means water, either flowing or stand-
ing, on the surface of the earth.

(41) "Suspended solids" means organic or inorganic materials
carried or held in suspension in water that will remain on a 0.45
micron filter.

(42) "Ton" means 2,000 pounds avoirdupois (.90718 metric
ton).

(43) "Toxic-forming materials” means earth materials or
wastes which, if acted upon by air, water, weathering, or micro-
biological processes, are likely to produce chemical or physical
conditions in soils or water that are detrimental to biota or
uses of water.

(44) "Toxi¢-mine drainage" means water that is discharged
from active or abandoned mines and other areas affected by coal
mining operations and which contains a substance which through
chemical action or physical effects is likely to kill, injure, or
impair biota commonly present in the area that might be exposed
to it.

(45) "Valley fill and head-of-hollow fill" means a structure
consisting of any materials other than waste placed so as to
encroach upon or obstruct to any degree any natural stream
¢hannel other than those minor channels located on highland areas
where overland flow in natural rills and gullies is the predominant
form of runoff. Such fills are normally constructed in the
uppermost portion of a V-shaped valley in order to reduce the
upstream drainage area (head-of-hollow fills). Fills located
farther downstream (valley fills) must lrave larger diversion
structures to minimize infiltration. Both fills are characterized
by rock underdrains and are constructed in compacted lifts from
the toe to the upper surface in a manner to promote stability.

(46) "Waste" meang earth materials, which are combustible,
physically unstable, or acid-forming or toxic-forming, wasted or
otherwise separated from product ¢oal and are slurried or other-
wise transported from coal-processing facilities or preparation
plants after physical or chemical processing, cleaning, or
concentrating of coal.

(47 “"water table" means upper surface of a zone of satura-
tion, where the body of groundwater is not confined by an overlying
impermeable zone. (History: Sec., 50-1037 R.C.M. 1947; NEW EMERG,
Eff. 3/31/78).
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RULE III POSTING; MAP (1) Authorizations to operate. A
copy of all current permits, licenses, approved plans, or other
authorizations to operate the mine shall be available for inspec-
tion at or near the mine site.

(2) Mine maps. Any person conducting surface coal mining
and reclamation operations on and after May 3, 1978, shall
submit two copies of an accurate map of the mine and permit area
at a scale of 1:6000 or larger. The map shall show as of May 3,
1978, the lands from which coal has not yet been removed and the
lands and structures which have been used or disturbed to facilitate
mining. One copy of the mine map shall be submitted to the
State reqgulatory authority and one copy shall be submitted to
the Regional Director, 0SM, before July 3, 1978. (History:
Sec. 50-1038 R.C.M. 1947; NEW EMERG, Eff. 3/31/78).

RULE IV POSTMINING USES (1) General. All disturbed areas
shall be restored in a timely manner (a) to conditions that are
capable of supporting the uses which they were capable of supporting
before any mining, or (b) to higher or better uses achievable
under criteria and procedures of subsection (4) of this section,
except that use as cropland or hayland or pasture is not allowed
as a postmining land use and is not allowed as part of a combined
use as set forth in paragraph (3) (i) below.

(2) Determining premining use of land. The premining uses
of land to which the postmining land use is compared shall be
those uses which the land previously supported if the land had
not been previously mined and had been properly managed.

(a) The postmining land use for land that has been pre-
viously mined and not reclaimed shall be judged on the basis of
the highest and best use that can be achieved and is compatible
with surrounding areas.

(b} The postmining land use for land that has received
improper management shall be judged on the basis of the premining
use of surrounding lands that have received proper management.

(¢) If the premining use of the land was changed within
five years of the beginning of mining, the comparison of postmining
use to premining use shall include a comparison with the historic
use of the land as well as its use immediately preceding mining.

(3) Land-use categories. Land use is categorized in the
following groups. Change from one to another land-use category
in premining to postmining constitutes an alternate land-use,
and the permittee shall meet the requirements of subsection (4)
of this section and all other applicable environmental protection
performance standards of this chapter.
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(a) Heavy industry. Manufacturing facilities, powerplants,
airports or similar facilities.

(b) Light industry and commercial services. Office buildings,
stores, parking facilities, apartment houses, motels, hotels, or
similar facilities.

(¢} Public services. Schools, hospitals, churches, libraries,
water-treatment facilities, solid-waste disposal facilities,
publi¢ parks and recreation facilities, major transmission lines, .
major pipelines, highways, underground and surface utilities, and
other servicing structures and appurtenances,

(d) Residential. 8ingle- and multiple-family housing
(other than apartment houses) with necessary support facilities.

(e) Rangeland. Includes rangelands and forest lands which
support a cover of herbaceous or scrubby vegetation suitable for
grazing or browsing use.

(f) Forest land. Land with at least a 25 percent tree
canopy or land at least ten percent stocked by forest trees of
any size, including land formerly having had such tree cover and
that will be naturally or artificially reforested.

(g) Impoundments of water. Land used for storing water for
beneficial uses such as stock ponds, irrigation, fire protection,
recreation, or water supply.

(h) Fish and wildlife habitat and recreation lands.
Wetlands, fish and wildlife habitat, and areas managed primarily
for fish and wildlife or recreation.

(i) Combined uses. Any appropriate combination of land
uses where one land use is designated as the primary land use and
one or more other land uses are designated as secondary land
uses.

(4) Criteria for approving alternative postmining use of
land. An alternative postmining land use shall be approved by
the regulatory authority, after consultation with the landowner
or the land-management agency having jurisdiction over State or
Federal lands, if the following criteria are met (except that
use as rangeland is exempted from these requirements).

(a) The proposed land use ig compatible with adjacent land
use and, where applicable, with existing local, ,State or Federal
land use polic¢ies and plans. A written statement of the views
of the authorities with statutory responsibilities for land-
use policies and plans shall accompany the request for approval.
The permittee shall obtain any required approval of local, State
or Federal land management agencies, including any necessary
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zoning or other changes necessarily required for the final land
use.

(b) Specific plans have been prepared which show the
feasibility of the proposed land use as related to needs, projected
land-use trends, and markets and that include a schedule showing
how the proposed use will be developed and achieved within a
reasonable time after mining and be sustained. The regulatory
authority may require appropriate demonstrations to show that the
planned procedures are feasible, reascnable, integrated with
mining and reclamation, and that the plans will result in successful
reclamation.

(c) Provision of any necessary public facilities is assured
as evidenced by letters of commitment from parties other than the
permittee, as appropriate, to provide them in a manner compatible
with the permittee's plans.

(d) Specific and feasible plans for financing attainment
and maintenance of the postmining land use including letters of
commitment from parties other than the permittee as appropriate,
if the postmining land is to be developed by such parties.

{e) The plans are designed under the general supervision of
a registered professional engineer, or other appropriate pro-
fessional, who will ensure that the plans conform to applicable
accepted standards for adequate land stability, drainage, and
vegetative cover, and aesthetic design appropriate for the
postmining use of the site.

(f) The proposed use or uses will neither present actual or
probable hazard to public health or safety nor will they pose any
actual or probable threat of water flow diminution or pollution.

(g) The use or uses will not involve unreasonable delays in
reclamation.

(h) When required by law, approval of measures to prevent
or mitigate adverse effects on fish and wildlife has been obtain=-
ed from the regulatory authority and appropriate State and
Federal fish and wildlife management agencies.

(i) The regulatory authority has provided by public notice
not less than 45 days nor more than 60 days for interested
citizens and local, State and Federal agencies to review and
comment on the proposed land use., (History: Sec. 50-1037,
R.C.M. 1947; IMP, Sec. 50-1045(b), R.C.M. 1947; NEW EMERG.

Eff. 3/31/78)" _

RULE V HYDROLOGY (1) General provisions, The permittee
shall plan and conduct coal mining and reclamation operations to
minimize disturbance to the prevailing hydrologic balance in
order to prevent long-term adverse changes in the hydrologic
balance that could result from surface coal mining and reclamation
operations, bhoth on-and off-site. Changes in water guality and

4=4/24/78 e v Montana Administrative Register




-532-

STATE LANDS

quantity, in the depth to groundwater, and in the location of
surface water drainage channels shall be minimized such that the
postmining land use of the disturbed land is not adversely
affected, and applicable Federal and State statutes and regulations
are not violated. Waters within the public domain of the State
that possess a higher quality than that established on the
effective date of established standards shall be maintained at
their present high quality consistent with the powers granted to
the board. Such high quality waters shall not be lowered in
quality unless and until it is affirmatively demonstrated to the
board through public hearing, that such a change is Jjustifiable
as a result of necessary economic or social development and that
the change will not adversely affect the present and future uses
of such waters. In implementing this policy as it relates to
interstate streams, the Administrator of the Environmental
Protection Agency shall be provided with such information as
will enable the Administrator to discharge his reponsibilities
under the Federal Water Pollution Control Act. The permittee
shall conduct operations so as to minimize water pollution and
shall, where necessary, use treatment methods to control water
pollution. The permittee shall emphasize surface coal mining and
reclamation practices that will prevent or minimize water pollution
and changes in flows in preference to the use of water treatment
facilities. Practices to control and minimize pollution include,
but are not limited to, stabilizing disturbed areas through
grading, diverting runoff, achieving quick growing stands of
temporary vegetation, lining drainage channels with vegetation,
mulching, sealing acid-forming and toxic-forming materials, and
selectively placing waste materials in backfill areas. If
pollution can be controlled only by treatment, the permittee
shall operate and maintain the necessary water-treatment facilities
for as long as treatment is required.

(2) Impoundment and treatment. Treatment facilities in
sufficient size and number consisting of but not limited to
collection basins, water retarding structures and siltation dams
shall be constructed with prior approval of the Department. All
such facilities shall be constructed at or above the points of
discharge into receiving streams for the purpose of treating
acid or toxic water and for the settling of sediment prior to
discharge into the receiving stream. As part of an application
for permit, an operator shall submit the design specifications,
drawings, method of operation and control, and quality of discharge
of the treatment facilities. The operator shall indicate on the
maps submitted as part of an application for permit the proposed
location of all treatment facilities. Proposed reclamation of
treatment facilities shall be included in the reclamation plan.
No water quality treatment of approved lakes or ponds shall be
permitted without Department approval. Under no circumstances
shall water be discharged into highly erodible soil or spoil
banks. Additional treatment facilities may be required by the
Department after commencement of the operation if conditions
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arise that could not be anticipated at the time of the permit
application.

(3) Drainage. {a) All surface drainage from the disturbed
area, including disturbed areas that have been graded, seeded, or
planted shall be passed through a sedimentation pond, a series of
sedimentation ponds or treatment facilities before leaving the
permit area. Sedimentation ponds shall be retained until drainage
from the disturbed area has met the water quality reguirements of
this section and the revegetation requirements of section 510350
of this subchapter have been met. The regulatory authority may
grant exemptions from this requirement only when the disturbed
drainage area within the total disturbed area is small and if the
permittee shows that sedimentation ponds are not necessary to
meet the effluent limitations of this paragraph and to maintain
water quality in downstream receiving waters. For purpose of
this section only, disturbed area shall not include those areas
in which only diversion ditches, sedimentation ponds, or roads
are installed in accordance with this section and the upstream
area is not otherwise disturbed by the permittee. Sedimentation
ponds required by this paragraph shall be constructed in accord-
ance with subsection (6) in appropriate locations prior to any
mining in the affected drainage area in order to control sedi-
mentation or otherwise treat water in accordance with this paragraph.

(b) DbDischarges from areas disturbed by surface coal mining
and reclamation operations must meet all applicable Federal and
State laws and regulations and, at a minimum, the following
numerjcal effluent limitations:

EFFLUENT LIMITATIONS, IN MILLIGRAMS PER LITER,
mg/l, EXCEPT FOR pH

Average of
daily values

Effluent Maximum for 30
characteristics allowablel consecutive
dischaige
days
Iron, total--------- 7.0 3.5
Manganese, total---- 4.0 2,0
Total suspended 45.0 30.0
solids
pH?Z Within the-=—mem———
range 6.0 to
9.0.

‘Based on representative sampling.

2Where the application of neutralization and sedlmentatlon
treatment technology results in inability to comply with the
manganese limitations set forth, the regulatory authority may
allow the pH level in the discharge to exceed to a small extent

the upper limit of 9.0 in order that the manganese limitations
will be achieved.
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The discharge must register positive net alkalinity (total
alkalinity must exceed the total acidity) and the turbidity shall
not exceed 100 J.C.U. The Department may modify above require-
ments if special problems occur.

The maximum total allowable increase to naturally occurring
stream turbidity is ten Jackson Candle Units except that four
hours following a major precipitation event, the discharge shall
not contain suspended sediments in excess of 500 Jackson Candle
Units above normal and not over 100 Jackson Candle Units above
normal 24 hours thereafter. All analyses are to be defined and
performed according to the Standard Methods for the Examination
of Water and Wastewater, unless otherwise specified in writing by
the Department,

(c) Any overflow or other discharge of surface water from
the disturbed area within the permit area demonstrated by the
permittee to result from a precipitation event larger than a 10-
year, 24-hour frequency event will not be subject to the effluent
limitations of paragraph (3) (b).

(d) The permittee shall install, operate, and maintain
adequate facilities to treat any water discharged from the
disturbed area that violates applicable Federal or State laws or
regulations or the limitations of paragraph (3)(b). If the pH of
waters to be discharged from the disturbed area is normally less
than 6.0, an automatic lime feeder or other neutralization
process approved by the requlatory authority shall be installed,
operated, and maintained. If the regulatory authority finds--

(i) that small and infrequent treatment requirements to
meet applicable standards do not necessitate use of an automatic
neutralization process; and

(ii) that the mine normally produces less than 500 tons of
coal per day, then the regulatory authority may approve the use
of a manual system if the permittee ensures consistent and timely
treatment.

(e) No surface mine drainage shall be discharged through or
permitted to infiltrate into existing deep mine workings. Location
of all known existing deep mines within the permit area and plans
for remedial measures shall be included in the application for a
permit,

(4) Monitoring. (a) Surface water monitoring. The permittee
shall submit for approval by the regulatory authority a surface
water monitoring program which:

(i) provides adequate monitoring of all discharge from the
disturbed area.
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(ii) provides adequate data to describe the likely
daily and seasonal variation in discharges from the disturbed
area in terms of water flow, pH, total iron, total manganese, and
total suspended solids and, if requested by the regulatory authority,
any other parameter characteristic of the discharge.

(iii)} provides monitoring at appropriate frequencies to
measure normal and abnormal variations in concentrations.

(iv) provides an analytical quality control system in-
c¢luding standard methods of analysis such as those specified in
40 CFR 136,

(v) provides a regular report of all measurements to the
regulatory authority within 60 days of sample collection, unless
violations of permit conditions occur, in which case the reg-
ulatory authority shall be notified immediately after receipt of
analytical results by the permittee,

(b) Reporting. Monthly monitoring reports, where appli-
cable, shall be submitted to the Department including the number
of operating days, the gallons of drainage treated, a log of the
tests made in accordance with these rules, and a description of
any operating problems and the corrective action taken.

(1) TIf the discharge is subject to regulation by a Federal
or State permit issued in compliance with the Federal Water
Pollution Control Act Amendment of 1972 (33 v.S.c. 88 1251-1373),
a copy of the completed reporting form supplied to iweet the
permit requirements may be submitted to the regulatory authority
to satisfy the reporting requirements if the data meet the
sampling frequency and other requirements of this paragraph.

(ii) After disturbed areas have been regraded and stabilized
in accordance with this part, the permittee shall monitor surface
water flow and quality. Data from this monitoring shall be used
to demonstrate that the quality and quantity of runoff without
treatment will be consistent with the requirement of this section
to minimize disturbance to the prevailing hydrologic balance and
with the requirements of this part to attain the approved post-
mining land use. These data shall provide a basis for approval
by the regulatory authority for removal of water guality or flow
control systems and for determining when the requirements of this
section are met. The regulatory authority shall determine the

nature of data, frequency of collection, and reporting require-
ments, )

(iii) Equipment, structures, and other measures necessary
to accurately measure and sample the quality and quantity of
surface water discharges from the disturbed area of the permit
area shall be properly installed, maintained, and operated and
shall be removed when no longer required.
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(5) Diversions. (a) Away from disturbed areas. All
surface water which might damage regraded slopes, or drain into
the stripping pit shall be intercepted on the uphill side of the
highwall or other mine perimeters by diversion ditches and
conveyed by stable channels or other means to natural or prepared
watercourses outside the operation, unless it is determined by
the Department that such ditches and channels are unnecessary or
would create a more serious pollution problem. Such conveyances
shall be of sufficient size and grade to prevent overflow into
the mine area. If the ditches are likely to carry surface water
only intermittently, they will be retopsoiled and revegetated
with grasses, forbs and/or legumes. All constructed diversion
ditches shall be included in the permit acreage and shown on the
map. The following requirements shall be met:

(1) Temporary diversion structures are those used during
mining and reclamation. When no longer needed, these structures
shall be removed and the area reclaimed. Temporary diversion
structures shall be constructed to safely pass the peak runoff
from a precipitation event with a one-year recurrence interval or
a larger event as specified by the regulatory authority.

(ii) Permanent diversion structures are those remaining
after mining and reclamation and approved for retention by the
regulatory authority and other appropriate State and Federal
agencies. To protect fills and property and to avoid danger to
public health and safety, permanent diversion structures shall be
constructed to safely pass the peak runoff from a precipitation
event with a 100=-year recurrence interval or a larger event as
specified by the regulatory authority. Permanent diversion
structures shall be constructed with gently sloping banks that
are stabilized by vegetation. Asphalt, concrete, or other
similar linings shall not be used unless specifically required to
prevent seepage or to provide stability and are approved by the
regulatory authority.

(iii) Diversions shall be designed, constructed, and
maintained in a manner to prevent additional contributions of
suspended solids to streamflow or to runoff outside the permit
area to the extent possible, using the best technology currently
available. In no event shall such contributions be in excess of
requirements set by applicable State or Federal law. Appropriate
sediment control measures for these diversions shall include, but
not be limited to, maintenances of appropriate gradients, channel
lining, revegetation, roughness structures, and detention basins.

{(b) Stream channel diversions.

(i) Flow from perennial and intermittent streams within the
permit area may be diverted only when the diversions are approved
by the regulatory authority and they are in compliance with
local, State, and Federal statutes and regulations. When streamflow
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is allowed to be diverted, the new stream channel shall be
designed and constructed to meet the following requirements:

(A) The average stream gradient shall be maintained and
the channel designed, constructed, and maintained to remain
stable and to prevent additional contributions of suspended
solids to streamflow, or to runoff outside the permit area to
the extent possible, using the best technology currently available.
In no event shall such contributions be in excess of requirements
set by applicable State or Federal law. Erosion control structures
such as channel lining structures, retention basins, and artificial
channel roughness structures shall be used only when approved by
the regulatory agency for temporary diversions where necessary
or for permanent diversions where they are stable.

(B) Channel, bank, and flood-plain configurations shall be
adequate to safely pass the peak runoff of a precipitation event
with a ten-year recurrence interval for temporary diversions and
a 100-year recurrence interval for permanent diversions, or
larger events as specified by the regulatory authority.

(C) Pish and wildlife habitat and water and vegetation of
significant value for wildlife shall be protected in consultation
with appropriate State and Federal fish and wildlife management
agencies.

(ii) All temporary diversion structures shall be removed
and the affected land regraded and revegetated consistent with
the requirements of section 510310 of the subchapter. At the
time such diversions are removed, the permittee shall ensure
that downstream water treatment facilities previously protected
by the diversion are modified or removed to prevent overtopping
or failure of the facilities.

(iii) Buffer zone. No land within 100 feet of an inter-
mittent or perennial stream shall be disturbed by surface coal
mining and reclamation operations unless the regulatory authority
specifically authorizes surface ccal mining and reclamation
operations through such a stream. The area not to be disturbed
shall be designated a buffer zone and marked as specified in
Rule IX of this subchapter.

(6) Sediment control measures. Appropriate sediment
control measures shall be designed, constructed, and maintained
to prevent additional contributions of sediment to streamflow or
to runoff outside the permit area to the extent possible, using
the best technology currently available.

(a) Sediment control measures include practices carried
out within and adjacent to the disturbed area. The scale of
downstream practices shall reflect the degree to which successful
techniques are applied at the sources of the sediment. Sediment
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control measures consist of the utilization of proper mining,
reclamation methods, and sediment control practices (singly or in
combination}, including hut not limited to:

(i) Disturbing the smallest practicable area at any one
time during the mining operation through progressive backfilling,
grading and timely revegetation;

(ii) Shaping the backfill material to promote a reduction
of the rate and volume of runoff consistent with the requirements
of section 810310 and Rule VI of this subchapter;

(iii) Retention of sediment within the pit and disturbed
area;

(iv) Diversion of overland and channelized flow from
undisturbed areas around or in protected ¢rossings through the
disturbed area;

(v) Utilization of straw dikes, riprap, check dams, mulches,
vegetative sediment filters, dugout ponds, and other measures
that reduce overland flow velocity, reduce runoff volume or
entrap sediment;

(vi) Sedimentation ponds.

(b) Sedimentation ponds may be used individually or in
series, should be located as nhear as possible to the disturbed
area and where possible out of major stream courses, and shall
(either individually or in series) meet the following c¢riteria:

(i) Sedimentation ponds must provide 24-hour theoretical
detention time for the inflow or runoff entering the ponds from a
tan-year, 24-hour precipitation event. Runoff diverted, in
accordance with subsection (5) of this section, away from the
disturbed drainage areas need not be considered in sedimentation
pond design. The characteristics of the mine site, reclamation
procedures, and on-site sediment control practices shall be
considered in determining the runoff volume.

(ii) Upon approval of the regulatory authority, theoretical
detention time may be reduced to not less than ten hours, as
demonstrated by the permittee, equal to the improvement in sed-
imentation removal efficiency as a result of pond design including
but not limited to pond configuration, inflow-outflow facilities
and their relative location, baffles to decrease inflow velocity
and short circuiting, a surface area sufficient to achieve the
sediment trap efficiency necessary to meet effluent limitations
in paragraph (3) (b), and sediment control measures provided in
paragraph (6) (a).
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(iii) The regulatory authority may approve a detention time
less than the time required by subparagraph (6) (b) (i) or (ii) of
this section, when the permittee has demonstrated that the size
distribution or the specific gravity of the suspended matter or
the utilization of chemical treatment or flocculation are such
that the effluent limitations can be met. The detention time
shall be stipulated.

(c) An additional sediment storage volume must be provided
equal to 0.2 acre-feet for each acre of disturbed area within the
upstream drainage area., Upon approval of the regulatory authority,
the gediment storage volume may be reduced in an amount, as
demonstrated by the permittee, equal to the sediment removed by
other appropriate sediment control measures such as those identifi=-
ed in paragraph (6) (a) of this section, or by lesser sediment
yields as evidenced by empirical data for runoff characteristics.

(d) Ponds may be of the permanent pool or self-dewatering
type. Dewatering-type ponds shall use siphon ¢r other dewatering
methods approved by the regulatory authority to prevent discharges
of pollutants within the design flow.

(e) Spillway systems shall be properly located to maximize
the distances from the point of inflow into the pond to maximize
detention times. Spillway systems shall be provided to safely
discharge the peak runoff from a precipitation event with a 25-
year recurrence interval or larger event as specified by the
regulatory authority.

(f) Sediment shall be removed from sedimentation ponds so
as to assure maximum sediment removal efficiency and attainment
and maintenance of effluent limitations. Sediment removal shall
be done in a manner that minimizes adverse effects on surface
waters due to its chemical and physical characteristics, on
infiltration, on vegetation, and on surface and groundwater
quality. Sediment that has been removed from sedimentation ponds
and that meets the requirements for topsoil may be redistributed
over graded areas in accordance with section $10340.

(g) If s sedimentation pond has an embankment that is more
than 20 feet in height, as measured from the upstream toe of the
embankment to the crest of the emergency spillway, or has a
storage volume of 20 acre-feet or more, the following additional
requirements shall be met:

(i) An appropriate combination of principal and emergency
spillways shall be provided to safely discharge the runoff resulting
from a 100-year, six-hour precipitation event or larger event as
specified by the regulatory authority.
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(ii1) Ponds shall be designed and constructed with an
acceptable static safety factor of at least 1.5 of maximum
design flood elevation of the pool to ensure embankment slope
stability.

(iii)} The minimum top width of the embankment shall not be
less than the quotient of H+35/5, where H is the height of the
embankment as measured from the upstream toe of the top of the
embankment.

(iv) Ponds shall have appropriate barriers to control
seepage along conduits that extend through the embankment.

(h) All ponds shall be designed and inspected under the
supervision of and certified after construction by a registered
professional engineer.

(i) All ponds shall be examined for structural weakness,
erosion, and other hazardous conditions.

(j) All ponds shall be removed and the affected land
regraded and revegetated consistent with the requirements of
section 510310 and S$10350 of this subchapter, unless the regulatory
authority approves retention of the ponds pursuant to subsection
(12) of this section.

(7) Discharge structures. Discharges from sedimentation
ponds and diversions shall be controlled, where necessary, using
enerqgy dissipators, surge ponds, and other devices to reduce
erosion and prevent deepening or enlargement of stream channels
and to minimize disturbances to the hydrologic balance.

(8) Acid and toxic materials. Drainage from acid-forming
and toxic-forming mine waste materials and soils into ground and
surface water shall be aveoided by--

(a) identifying, burying, and treating, where necessary,
spoil or other materials that, in the judgment of the regulatory
authority, will be toxic to vegetation or that will adversely
affect water quality if not treated or buried. Such material
shall be disposed of in accordance with the provision of sub-
paragraph S$10310 (1) (g) of this subchapter;

(b) preventing or removing water from contact with toxic-
producing deposits;

(¢) burying or otherwise treating all toxic or harmful
materials within 30 days, if such materials are subject to wind
and water erosion, or within a lesser period designated by the
regulatory authority. If storage of such materials is approved,
the materials shall be placed on impermeable material and protect-
ed from erosion and contact with surface water. Coal waste ponds
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and other coal waste materials shall be maintained according to
paragraph (d) below;

(d) burying or otherwise treating waste materials from coal
preparation plants no later than 90 days after the cessation of
the filling of the disposal area. Burial or treatment shall be
in accordance with paragraph 510310 (1) (g) of this subchapter;

(e) casing, sealing or otherwise managing boreholes,
shafts, wells, and auger holes or other more or less horizontal
holes to prevent pollution of surface or groundwater and to
prevent mixing of groundwaters of significantly different quality.
All boreholes that are within the permit area but are outside the
surface coal mining area or which extend beneath the coal to be
mined and into water bearing strata shall be plugged permanently
in a manner approved by the regulatory authority, unless the
boreholes have been approved for use in monitoring.

(f) taking such other actions as required by the regulatory
anthority.

(9) Groundwater.

(a) Recharge capacity of reclaimed lands. The disturbed
area shall be reclaimed to restore approximate premining recharge
capacity through restoration of the capability of the reclaimed
areas as a whole to transmit water to the groundwater system.

The recharge capacity should be restored to support the approved
postmining land use and to minimize disturbances to the prevailing
hydrologic balance at the mined area and in associated offsite
areas. The permittee shall be responsible for monitoring accord-
ing to paragraph (9) (c) of this section to ensure operations
conform to this requirement.

(b) Groundwater systems. Backfilled materials shall he
placed to minimize adverse effects on groundwater flow and
quality, to minimize offsite effects, and to support the approved
postmining land use. The permittee shall be responsible for
performing monitoring according to paragraph (9) {(c) of this
section to ensure operations conform to this requirement.

(¢) Monitoring. Groundwater levels, infiltration rates,
subsurface flow and storage characteristics, and the quality of
groundwater shall be monitored in a manner approved by the
regulatory authority to determine the effects of gurface coal
mining and reclamation operations on the recharge capacity of
reclaimed lands and on the guantity and quality of water in
groundwater systems at the mine area and in associated offsite
areas. When operations are conducted in such a manner that may
affect the groundwater system, groundwater levels and groundwater
quality shall be periodically monitored using wells that can
adequately reflect changes in groundwater quantity and quality
resulting from such operations. Sufficient water wells must be
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used by the permittee. The regulatory authority may require
drilling and development of additional wells if needed to adequately
monitor the groundwater system. As specified and approved by

the regulatory authority, additional hydrologic tests, such as
infiltration tests and aquifer tests, must be undertaken by the
permittee to demonstrate compliance with paragraphs (a) and (b)

of this subsection.

(10) WwWater rights and replacement. The permittee shall
replace the water supply of an owner of interest in real property
who obtains all or part of his supply of water for domestic,
agricultural, industrial, or other legitimate use from an under-
ground or surface source where such supply has been affected by
contamination, diminution, or interruption proximately resulting
from surface coal mine operation by the permittee.

(11) Alluvial valley floors west of the 100th meridian
west longitude.

(2} Surface coal mining operations conducted in or adjacent
to alluvial valley floors shall be planned and conducted so as
to preserve the essential hydrologic functions of these alluvial
valley floors throughout the mining and reclamation process.
These func¢tions shall be preserved by maintaining or reestablishing
those hydrologic and biologic characteristics of the alluvial
valley floor that are necessary to support the functions. The
permittee shall provide information to the regulatory authority
as required in paragraph (11) (¢) of this section to allow identi-
fication of essential hydrologic functions and demonstrate that
the functions will be preserved. The characteristics of an
alluvial valley floor to be considered include, but are not
limited to-—-

(1) the longitudinal profile (gradient), cross-sectional
shape, and other channel characteristics of streams that have
formed within the alluvial valley floor and that provide for
maintenance of the prevailing conditions of surface flow;

(ii) aquifers (including capillary zones and perched water
zones) and confining beds within the mined area which provide
for storage, transmission, and regulation of natural groundwater
and surface water that supply the alluvial valley floors;

(iii) gquantity and quality of surface and groundwater that
supply alluvial valley floors;

(iv) depth to and seasonal fluctuations of groundwater
beneath alluvial valley floors;

(v) configuration and stability of the land surface in the
flood plain and adjacent low terraces in alluvial valley floors
as they allow or facilitate irrigation with flood waters or
subirrigation and maintain erosional equilibrium; and
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(vi) moisture-holding capacity of soils (or plant growth
medium) within the alluvial valley floors, and physical and
chemical characteristics of the subsoil which provide for sustain-
ed vegetation growth or cover through dry months.

(b) Surface coal mining operations located west of the
100th meridian west longitude shall not interrupt, discontinue,
or preclude farming on alluvial valley floors, unless the premining
land use has been undeveloped rangeland which is not significant
to farming on the alluvial valley floors, or unless the area of
affected alluvial valley floor is small and provides negligible
support for the production from one or more farms. This sub-
paragraph (b) does not apply to those surface coal mining operations
that--

(i) were in production in the year preceding August 3,
1977, were located in or adjacent to an alluvial valley floor,
and produced coal in commercial quantities during the year
preceding August 3, 1977; or

(ii) had specific permit approval by the State regulatory
authority before August 3, 1977, to conduct surface coal mining
operations for an area within an alluvial valley floor.

(c) (i) Before surface mining and reclamation operations
authorized under paragraph (11) (b) of this section may be issued
a new, revised or amended permit, the permittee shall submit, for
regulatory authority approval, detailed surveys and baseline data
to establish standards against which the requirements of paragraph
(11) (a) of this section may be measured and from which the degree
of material damage to the quantity and quality of surface and

groundwater that supply the alluvial valley floors may be assessed.
The surveys and data shall include=-=

(A) a map, at a scale determined by the regulatory authority,
showing the location and configuration of the alluvial valley
floor;

(B) baseline data covering a full water year for each of

the hydrologic functions identified in paragraph (11) (a) of this
section;

(C) plans showing how the operation will avoid, during
mining and reclamation, interruption, discontinuance, or pre-
clusion of farming on the alluvial valley floors and will not
materially damage the quantity or quality of water in surface and
groundwater system that supply such valley floors;

(D) historic land use data for the proposed permit area and
for farms to be affected; and
(E) such other data as the reqgulatory authority may require.
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(ii) Surface mining operations which qualify for the
exceptions in paragraph (11) (b) of this section are not required
to submit the plans prescribed in (i) (C) of this paragraph.

(12) Permanent impoundments. Permanent water impoundments
shall not be allowed unless approved by the Department. If the
Department determines at any time that a permanent impoundment
area will not fill to expected levels, meet acceptable water
quality standards or any other relevant criteria, the impoundment
area shall be regraded and surface drainage facilitated. Any
permanent water impoundment authorized by the Department must be
demonstrated to be in compliance with Rule IV and S10310 of this
subchapter in addition to the following requirements:

(a) The size of the impoundment is adequate for its intended
purposes.

(b) The impoundment dam construction is designed to achieve
necessary Stability with an adequate margin of safety compatible
with that of structures constructed under Pub. L. 83-566 (16
U.S.C. 1006).

(¢} The guality of the impounded water will be suitable on
& permanent basis for its intended use, and discharges from the
impoundment will not degrade the quality of receiving waters
below the water quality standards established pursuant to applicable
Federal and State law,

(d) The level of water will be reasonably stable.

(e) Final grading will comply with the provisions of
section 510310 of this subchapter and will provide adequate
safety and access for proposed water users.

(f) Water impoundments will not result in the diminution of
the quality or quantity of water used by adjacent or surrounding
landowners for agricultural, industrial, recreational, or domestic
uses.

(13) Hydrologic impact of roads.

(a) General. Access and haul roads and associated bridges,
culverts, ditches, and road rights-of-way shall be constructed,
maintained, and reclaimed to prevent additional contributions of
suspended solids to streamflow, or to runoff outside the permit
area to the extent possible, using the best technology currently
available. In no event shall the contributions be in excess of
requirements set by applicable State or Federal law. All access
and haul roads shall be removed and the land affected regraded
and revegetated consistent with the requirements of sections
510310 and S10350 of this subchapter, unless retention of a road
is approved as part of a postmining land use under Rule IV of
this subchapter as being necessary to support the postmining land
use or necessary to adequately control erosion and the necessary
maintenance is assured.
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(b) Construction.

(i) All roads, insofar as possible, shall be located on
ridges or on the availahle flatter and more stable slopes to
minimize erosion. Stream fords are prohibited unless they are
specifically approved by the regulatory authority as temporary
routes across dry streams that will not adversely affect sedimen-
tation and that will not be uged for coal haulage. Other stream
crossings shall be made using bridges, culverts or other structures
designed and constructed to meet the requirements of this paragraph.
Roads shall not be located in active stream channels nor shall
they be constructed or maintained in a manner that increases
erosion or causes significant sedimentation or flooding. However,
nothing in this paragraph will be construed to prohibit relocation
of stream channels in accordance with subparagraph (5) (b) of this
section.

(ii) In order to minimize erosion and subsequent disturbances
of the hydrologic balance, roads shall be constructed in compliance
with the following grade restrictions or other grades determined
by the regulatory authority to be necessary to control erosion:

(A) The overall sustained grade shall not exceed eight
percent.

(B) The maximum grade greater than ten percent shall not
exceed 12 percent for more than 300 feet.

(C) There shall not be more than 300 feet of grade exceeding
eight percent within each 1,000 feet.

{(iii) All access and haul roads shall be adequately drained
using structures such as, but not limited to, ditches, water
barriers, crossdrains, and ditch-relief drains. For access and
haul roads that are to be maintained for more than one year,
water-control structures shall be designed with a discharge
capacity capable of passing the peak runoff from a ten-year,
24-hour precipitation event. Drainage pipes and culverts shall
be constructed to avoid plugging or collapse and erosion at
inlets and outlets, Drainage ditches shall be provided at the
toe of all cut slopes formed by construction of roads. Trash
racks and debris basins shall be installed in the drainage
ditches wherever debris from the drainage area could impair the
functions of drainage and sediment control structures. Ditch
relief and cross-drains shall be spaced according to grade.
Effluent limitations of paragraph (3){(b) of this section shall
not apply to drainage from access and haul roads located outside
the disturbed area as defined in this section unless otherwise
specified by the requlatory authority,

(iv) Access and haul roads shall be surfaced with durable
material. Toxic- or acid-forming substances shall not be used.
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Vegetation may be cleared only for the essential width necessary
for road and associated ditch construction and to serve traffic
needs.

.(c) Maintenance. (i) Access and haul roads shall be
routinely maintained by means such as, but not limited to, wetting,
scraping or surfacing.

(ii) Ditches, culverts, drains, trash racks, debris basins
and other structures serving to drain access and haul roads shall
not be restricted or blocked in any manner that impedes drainage
or adversely affects the intended purpose of the structure.

(14) Hydrologic impacts of other transport facilities.
Railroad loops, spurs, sidings and other transport facilities
shall be constructed, maintained and reclaimed to control dim-
inution or degradation of water quality and quantity and to
prevent additional contributions of suspended solids to stream-—
flow, or to runoff outside the permit area to the extent possible,
using the best technology currently available. 1In no event shall
contributions be in excess of requirements set by applicable
State or Federal law.

(15) Discharge of waters into underground mines. Surface
and groundwaters shall not be discharged or diverted into underground
mine workings. (History: Sec. 50-1037, R.C.M. 1947; IMP, Sec.
50-1043 R.C.M. 1947; NEW EMERG. Eff. 3/31/78). -

RULE VI DISPOSAL OF SPOIL

Disposal of spoil in other than valley or head-of-hollow
fills. Spoil not required to achieve the approximate original
contour shall be transported to and placed in a controlled
(engineered) manner in disposal areas other than the mine work-
ings or excavations only if all the following conditions, in
addition to the other requirements of this part, are met:

(1) The disposal areas shall be within the permit area, and
they must be approved by the regulatory authority as suitable for
construction of fills in accordance with the requirements of this
paragraph.

(2) The disposal areas shall be located on the most moderate
sloping and naturally stable areas avallable as approved by the
regulatory authority. Where possible, fill materials suitable
for disposal shall be placed upon or above a natural terrace,
bench, or berm if such placement provides additional stability
and prevents mass movement.

(3) The £ill shall be designed using recognized profes-
sional standards, certified by a registered professional engineer,
and approved by the regqulatory authority.
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(4) The disposal area does not contain springs, natural
water courses, or wet weather seeps unless lateral drains are
constructed from the wet areas to the underdrains in such a
manner that infiltration of the water into the spoil pile will be
prevented,

(5) All organic material shall be removed from the disposal
area, and the topsoil must be removed and segregated before the
material is placed in the disposal area. However, if approved by
the regulatory authority, organic material may be used as mulch
or may be included in the topsoil.

(6) The spoil shall be transported and placed in a controll-
ed manner, concurrently compacted as necessary to ensure mass
stability and prevent mass movement, covered, and graded to allow
surface and subsurface drainage to be compatible with the natural
surroundings, and to ensure long-term stability. The final
configuration of the fill must be suitable for postmining land
uses. Terraces shall not be constructed unless approved by the
regulatory authority.

(7) The fill shall be inspected for stability by a reg-
istered engineer or other gualified professional specialist
during critical construction periods to assure removal of all
organic material and topsoil, placement of underdrainage systems,
and proper construction of terraces according to the approved
plan. The registered engineer or other qualified professional
specialist shall provide a certified report after each inspection
that the fill has been constructed as specified in the design
approved by the regulatory authority. (History: Sec. 50-

1037 R.C.M. 1947; IMP. Sec. 50-1042, 50-1043, and 50-1044,
R.C.M. 1947; NEW EMERG Eff., 3/31/78).

RULE VII BLASTING (1) General. (a) The permittee shall
comply with all applicable local, State, and Federal laws and
regulations and the requirements of this section in the storage,
handling, preparation, and use of explosives.

(b) Blasting operations that use more than the equivalent
of five pounds of TNT shall be conducted according to a time
schedule approved by the regulatory authority.

(c) All blasting operations shall be conducted by experienced,
trained, and competent persons who understand the hazards involved.
Persons working with explosive materials shall=--

(i} have demonstrated a knowledge of, and a willingness to
comply with, safety and security requirements;

(ii) be capable of using mature judgment in all situations;

(iii} be in good physical condition and not addicted to
intoxicants, narcotics, or other similar types of drugs;
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(iv) ©possess current knowledge of the local, State and
Federal laws and regulations applicable to his work; and

(v) have obtained a certificate of completion of training
and qualification as required by State law or the regulatory
authority.

(2) Preblasting survey. (a) On the request to the regulatory
authority of a resident or owner of a man-made dwelling or
structure that is located within cone-half mile of any part cf the
permit area, the permittee shall conduct a preblasting survey of
the dwelling or structure and submit a report of the survey to
the regulatory authority.

(b) Personnel approved by the regulatory authority shall
conduct the survey to determine the condition of the dwelling or
structure and to document any preblasting damage and other physical
factors that could reasonably be affected by the blasting.
Assessments of structures such as pipes, cables, transmission
lines, and wells and other water systems shall be limited to
surface condition and other readily available data. Special
attention shall be given to the preblasting condition of wells
and other water systems used for human, animal, or agricultural
purposes and to the quantity and quality of the water.

(c) A written report of the survey shall be prepared and
signed by the person or persons who conducted the survey and
prepared the written report. The report shall include recom-
mendations of any special conditions or proposed adjustments to
the blasting procedures outlined in subsection (5) which should
be incorporated into the blasting plan to prevent damage. Copies
of the report shall be provided to the person reguesting the
survey and to the regulatory authority.

(3) Public notice of blasting schedule. At least ten days,
but not more than 20 days before beginning a blasting program in
which explosives that use more than the equivalent of five pounds
of TNT are detonated, the permittee shall publish a blasting
schedule in a newspaper of general circ¢ulation in the locality of
the proposed site. Copies of the schedule shall be distributed
by mail to local governments and public utilities and to each
residence within one mile ¢of the blasting sites described in the
schedule. The permittee shall republish and redistribute the
schedule by mail at least every three months. Blasting schedules
shall not be so general as to cover all working hours but shall
identify as accurately as possible the location of the blasting
sites and the time periods when blasting will occur. The blast-
ing schedule shall contain at a minimum--

(a) identification of the specific areas in which blasting
will take place. The specific blasting areas described shall not
be larger than 300 acres with a generally contiguous border;

(b) dates and times when explosives are to be detonated
expressed in not more than four~hour increments;
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(c) methods to be used to control access to the blasting
area;

(d) types of audible warnings and all clear signals to be
used before and after blasting; and

(e) a description of possible emergency situations (defined
in subparagraph (5) (a) (ii) of this section), which have been
approved by the regulatory authority, when it may be necessary
to blast at times other than those described in the schedule.

(4) Public notice of changes to blasting schedules.
Before blasting in areas not covered by previous schedule or
whenever the proposed fregquency of individual detonations are
materially changed, the permittee shall prepare a revised blast-
ing schedule in accordance with the procedures in subsection (3)
of this section, If the change involves only a temporary adjust-
ment of the frequency of blasts, the permittee may use alternate
methods to notify the governmental bodies and individuals to
whom the original schedule was sent.

(5} Blasting procedures. (a) General. (i) All blasting
shall be conducted only during the daytime hours, defined as
sunrise until sunset. Based on public requests or other consider-
ations, including the proximity to residential areas, the regulatory
authority may specify more restrictive time periods.

(ii) Blasting may not be conducted at times different from
those announced in the blasting schedule except in emergency
situations where rain, lightning, other atmospheric conditions,
or operator or public safety requires unscheduled detonation.

(iii) Warning and all-clear signals of different character
that are audible within a range of one-half mile from the point
of the blast shall be given. All persons within the permit area
shall be notified of the meaning of the signals through appropriate
instructions and signs posted as required by Rule IX of this
subchapter.

(iv) Access to the blasting area shall be regulated to
protect the public and livestock from the effects of blasting.
Access to the blasting area shall be controlled to prevent
unauthorized entry at least 10 minutes before each blast and
until the permittee's authorized representative has determined
that no unusual ¢ircumstances such as imminent slides or undetonated
charges exist and access to and travel in or through the area
can safely resume. .

(v) Areas in which charged holes are awaiting firing shall
be guarded, barricaded and posted, or flagged against unauthorized
entry.
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(vi) Airblast shall be controlled such that it does not
exceed 128 decibel linear-peak at any man-made dwelling or
structure located within one-half mile of the permit area.

(vii) Except where lesser distances are approved by the
regulatory authority (based upon a preblasting survey or other
appropriate investigations), blasting shall not be conducted
within--

(8) 1,000 feet of any building used as a dwelling, school,
church, hospital, or nursing facility;

(B) 500 feet of facilities including, but not limited to,
disposal wells, petroleum or gas-storage facilities, municipal
water-storage facilities, fluid-transmission pipelines, gas or
0il-collection lines, or water and sewage lines; and

(C) 500 feet of an underground mine not totally abandoned
except with the concurrence of the Mining Enforcement and Safety
Administration.

(viii) All holes primed shall be blasted within 72 hours.

(b) Blasting standards. (i) Blasting shall be conducted
to prevent injury to persons, damage to public or private property
outside the permit area, adverse impacts on any underground mine,
and change in the course, channel, or availability of ground or
surface waters outside the permit area.

(ii) 1In all blasting operations, except as otherwise
stated, the maximum peak particle velocity of the ground motion
in any direction shall not exceed one inch per second at the
immediate location of any dwelling, public building, school,
church, or commercial or institutional building. The regulatory
authority may reduce the maximum peak particle velocity allowed
if it determines that a lower standard is required because of
density of population or land use, age or type of structure,
geology or hydrology of the area, frequency of blasts or other
factors.

(iii) The maximum peak particle velocity of ground motion
does not apply to property inside the permit area that is owned
or leased by the permittee.

(iv) An equation for determining the maximum weight of
explosives that can be detonated within any eight-millisecond
period is given in subparagraph (v). If the blasting is conducted
in accordance with this equation, the regulatory authority will
consider the vibrations to be within the 1 inch per second limit.
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(v) The maximum weight of explosives to bhe detonated
within any eight millisecond period shall be determined by the
formula

2
W:(Jl
£0

where W=the maximum weight of explosives, in pounds, that can be
detonated in any 8 millisecond period, and D=the distance, in
feet, to the nearest dwelling, school, church, or commercial or
institutional building.

For distances between 350 and 5,000 feet, solution of the
equation results in the following maximum weight:

Maximum weight,

Distance, in feet (D): in pounds (W)
350 —m T e e e 34
400 oo e 44
BOO mmmm e e e e 69
00 momm mom s ot e e 100
700 m—m e e 136
BOO —m e m e e 178
GO0 === m e e e L 225

1,000 === m o oo e 278

1,100 == === mm o m o e e em 336

1, 200 mm o o e 400

1,300 mmm e e e 469

1400 — = e e e 544

1,500 s oot oo e e e 625

1,600 == mmm o o o e 711

1,700 === mmm o m e 803

1,800 ==mmm e o e 900

1,900 —mmmmm e e e 1,002

2,000 memmmm e e e e 1,111

2,500 mmm e e 1,736

3,000 mmm e e 2,500

3,500 = m e e 3,402

4,000 mmmmim o e e s 4,444

4,500 mmm oo o o e e 5,625

5,000 m=—s— e e 6,944

(vi) If on a particular site the peak particle velocity
continuously .exceeds one-half inch per second after a period of
one second following the maximum ground particle velocity, the
regulatory authority shall require the blasting procedures to be
revised to limit the ground motion.

4-4/24/78 e Montana Administrative Register



~552-
STATE LANDS

(c} Seismograph measurements. (i) where a seismograph is
used to monitor the velocity of ground motion and the peak
particle velocity limit of one inch per second is not exceeded,
the equation in subparagraph (v) need not be used. However, if
the equation is not being used, a seismograph record shall be
obtained for every shot.

(ii) The use of a modified equation to determine maximum
weight of explosives for blasting operations at a particular site
may be approved by the regulatory authority on receipt of a
petition accompanied by reports including seismograph records of
test blasting on the site. However, in no case shall the reg-
ulatory authority approve the use of a modified egquation where
the peak particle velocity limit of one inch per second required
in subparagraph (5) (b) (ii) of this section would be exceeded.

(iii) The regulatory authority may require a seismograph
recording of any or all blasts.

(6) Records of blasting operations. A record of each
blast, including seismograph reports, shall be retained for at
least three years and shall be available for inspection by the
regulatory authority and the public on request. The record shall
contain the following data:

(i) Name of permittee, operator, or other person conducting
the blast;

(ii) Location, date, and time of blast;

(iii) Name, signature, and license number of blaster-in-
charge;

(iv) Direction and distance, in feet, to nearest dwelling,
school, church, or commercial or institutional building neither
owned or leased by the permittee;

(v) Weather conditions;

(vi) 1Type of material blasted;

(vii) Number of holes, burden, and spacing;

(viii) Diameter and depth of holes;

(ix) Types of explosives used;

(x) Total weight of explosives used;

(x1) Maximum weight of explosives detonated within any eight
millisecond period;
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{(xii) Maximum number of holes detonated within any eight
millisecond period;

(xiii) Methods of firing and type of circuit;

(xiv) Type and length of stemming:

(xv) If mats or other protections were used;

(xvi) Type of delay detonator used, and delay periods used;
(xvii} Seismograph records, where required, including--

(A) seismograph reading, inc¢luding exact location of
seismograph and its distance from the blast;

(B) name of person taking the seismograph reading; and

(C) name of person and firm analyzing the seismograph
record, (History: Sec. 50-1037 R.C.M. 1947; IMP. Sec. 50-
1043(3) (e) R.C.M, 1947; NEW EMERG. Eff. 3/31/78).

RULE VIITI PRIMFE FARMLAND (1) Applicability. (a) Permittees
of surface coal mining and reclamation operations conducted on
prime farmland shall comply with the general performance standards
of this subchapter in addition to the special requirements of
this section. Prime farmlands are those lands defined in paragraph
(2) of this section that have been used for the production of
cultivated crops, including nurseries, orchards, and other specialty
crops, and small grains for at least five years out of the 20
years preceding the date of the permit application.

(b) The requirements of this section are applicable to any
permit issued on or after August 3, 1977. Permits issued before
that date and revisions or renewals of those permits need not
conform to the provisions of this section regarding actions to be
taken before ¢ permit is issued. Permit renewals or revisions
shall include only those areas that—-

(i) were in the original permit area or in a mining plan
approved prior to August 3, 1977; or

(ii) are contiguous and under State regulation or practice
would have normally been considered as a renewal or revision of a
previously approved plan.

(2) Definition., Prime farmland means those lands that meet
the applicability requirements in paragraph (1) of this section
and the specific technical criteria prescribed by the Secretary
of Agriculture as published in the Federal Register on August 23,
1977, These criteria are included here for convenience. Terms
used in this section are defined in U.S. Department of Agriculture
publications: Soil Taxonomy, Agriculture Handbook 436; Soil
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Survey Manual, Agriculture Handbook 18; Rainfall-Erosion Losses
From Cropland, Agriculture Handbook 282; and Saline and Alkali
Soils, Agriculture Handbook 60. To be considered prime farmland,
soils must meet all of the following criteria:

{(a) The soils have--

(1) aquic, udic, ustic, or xeric moisture regimes and
sufficient available water capacity within a depth of 40 inches
or in the root zone, if the root zone is less than 40 inches
deep, to produce the commonly grown crops in seven or more years
out of ten; or

(ii) =xeric or ustic moisture regimes in which the available
water capacity is' limited but the area has a developed irrigation
water supply that is dependable and of adequate quality (a dependable
water supply is one in which enough water is available for irrigation
in eight out of ten years for the crops commonly grown); or

(iii) aridic or torric moisture regimes and the area has a
developed irrigation water supply that is dependable and of
adequate guality.

(b) The soils have a temperature regime that is frigid,
mesic, thermic, or hyperthermic (pergelic and cryic regimes are
excluded). These are soils that at a depth of 20 inches have a
mean annual temperature higher than 32 degrees F. 1In addition,
the mean summer temperature at this depth in soils with an O
horizon is higher than 47 degrees F.; in soils that have no O
horizon, the mean summer temperature is higher than 59 degrees F,

(¢} The soils have a pH between 4.5 and 8.4 in all horizons
within a depth of 40 inches or in the root zone, if the root zone
is less than 40 inches deep.

(d) The soils either have no water table or have a water
table that is maintained at a sufficient depth during the cropping
season to allow food, feed, fiber, forage, and oilseed crops
common to the area to be grown.

(e) The soils can be managed so that, in all horizons
within a depth of 40 inches or in the root zone 1f the root zone
is less than 40 inches deep, during part of each year the conduc-
tivity of the saturation extract is less than 4 mmhos/cm and the
exchangeable sodium percentage (ESP) is less than 15.

(f) The soils are not flooded frequently during the growing
season (less often than once in two years).

(g) The soils have a product of K (erodibility factor) times
percent slope of less than 2.0 and a product of I (so0il erodibility)
times C (climatic factor) not exceeding 60.
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(h) The soils have a permeability rate of at least 0.06
inch per hour in the upper 20 inches, and the mean annual soil
temperature at a depth of 20 inches is less than 59 degrees F.;
the permeability rate is not a limiting factor if the mean annual
s0il temperature is 59 degrees F. or higher.

(1) Less than ten percent of the surface layer (upper six
inches) in these soils consists of rock fragments coarser than
three inches.

(3) Identification of prime farmland. Prime farmland shall
be identified on the basis of soil surveys submitted by the
applicant. The regulatory authority also may require data on
irrigation, drainage, flood control, and subsurface water manage-
ment. Soil surveys shall be conducted according to standards of
the National Cooperative Soil Survey, which include the procedures
set forth in U.8. Department of Agriculture Handbooks 436 (Soil
Taxonomy) and 18 (Soil Survey Manual), and shall include--

(a) data on moisture availability, temperature regime,
flooding, water table, erosion characteristics, permeability, or
other information that is needed to determine prime farmland in
accordance with subsection (2);

(b) a map designating the exact location and extent of the
prime farmland; and

(c) a description of each soil mapping unit.

(4) Negative determination of prime farmland. The land
shall not be considered as prime farmland where the applicant can
demonstrate one or more of the following situations--~

(a) Lands within the proposed permit boundaries have been
used for the production of cultivated crops for less than five years
out of 20 years preceding the date of the permit application.

(b) The slope of all land within the permit area is ten percent
or greater.

(c) ©Land within the permit area is not irrigated or natural-
ly subirrigated, has no developed water supply that is dependable
and of adequate quality, and the average annual precipitation is
14 inches or less.

(d) Other factors exist, such as a very rocky surface, or
the land is frequently flooded, which c¢learly place all 1and
within the area outside the purview of prime farmland.

(e} A written notification, based on scientific findings
and soil surveys, that land within the proposed mining area does
not meet the applicability requirements in paragraph (1) of this
section is submitted to the regulatory authority by a qualified

person other than the applicant, and is approved by the regulatory
authority.
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(5) Plan for restoration of prime farmland. The applicant
shall submit to the regulatory authority a plan for the mining
and restoration of any prime farmland within the proposed permit
boundaries. This plan shall be used by the regulatory authority
in judging the technological capability of the applicant to
restore prime farmlands. The plan shall include-~-

(a) a description of the original undisturbed soil profile,
as determined from a soil survey, showing the depth and thickness
of each of the soil horizons that collectively constitute the
root zone of the locally adapted crops and are to be removed,
stored, and replaced;

(b) the proposed method and type of equipment to be used
for removal, storage, and replacement of the soil in accordance
with paragraph (7) of this section;

(c) the location of areas to be used for the separate
stockpiling of the soil and plans for soil stabilization before
redistribution;

(d) if applicable, documentation such as agricultural
school studies or other scientific data from comparable areas
that supports the use of other suitable material, instead of the
A, B or C soil horizon, to obtain on the restored area equivalent
or higher levels of yield as nonmined prime farmlands in the
surrounding area under equivalent levels of management; and

(e) plans for seeding the final graded mine land and the
conservation practices to control erosion and sedimentation
during the first 12 months after regrading is completed. Proper
adjustments for seasons must be made so that final graded land is
not exposed to erosion during seasons when vegetation or conser-
vation practices cannot be established due to weather conditions;
and

(f) available agricultural school studies, company data, or
other scientific data for comparable areas that demonstrate that
the applicant using his proposed method of reclamation could
achieve, within a reasonable time, equivalent or higher levels of
yield after mining as existed before mining; and

(g) plans that demonstrate that the proposed method of
reclamation will achieve vegetation to satisfactorily comply with
section 50-1047.

(6) Consultation with Secretary of Agriculture and issuance
of permit.
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(a) The requlatory authority may grant a permit which shall
incorporate the plan submitted under subsection (5) of this
section if it finds in writing that the applicant--

(i) has the technological capability to restore the prime
farmland within the proposed permit area, within a reasonable
time, to equivalent or higher levels of yield as nonmined prime
farmland in the surrounding area under equivalent levels of
management; and

(ii) will achieve compliance with the standards of para-
graph (7) of this section.

(b) Before any permit is issued for areas that include
prime farmlands, the regulatory authority shall consult with the
Secretary of Agriculture. The Secretary of Agriculture will
provide a review of the proposed method of soil reconstruction
and comment on possible revisions that will result in a more
complete and adequate restoration. The Secretary of Agriculture
has assigned his responsibilities under this paragraph to the
Administrator of the U.S. Soil Conservation Service, and the U.S.
$0il Conservation Service will carry out the consultation and
review through its State Conservationist, located in each State.

(7) Special requirements. For all prime farmlands to be
mined and reclaimed, the applicant shall meet the following
special requirements:

(a) All soil horizons to be used in the reconstruction of
the so0il shall be removed before drilling, blasting, or mining to
prevent contaminating the soil horizons with undesirable materials.
Where removal of s50il horizons results in erosion that may cause
air and water pollution, the regulatory authority shall specify
methods of treatment to control erosion of exposed overburden.

The permittee shall--

(i) remove separately the entire A horizon or other suitable
soil materials which will create a final soil having an equal or
greater productive capacity than that which existed prior to
mining in a manner that prevents mixing or contamination with
other material before replacement;

(ii) remove separately the B horizon of the ratural soil or
a combination of B horizon and underlying C horizon or other
suitable soil material that will create a reconstructed root zone
of equal or greater productivity capacity than that yhich existed
prior to mining in a manner that prevents mixing or contamination
with other material; and
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(iii) Remove separately the underlying € horizons or other
strata, or a combination of such horizons or other strata, to be
used instead of the B horizon that are of equal or greater thick-
ness and that can be shown to be equal or more favorable for
plant growth than the B horizon, and that when replaced will
create in the reconstructed soil a final root zone of comparable
depth and quality to that which existed in the natural soil,.

(b) If stockpiling of soil horizons is allowed by the
regulatory authority in lieu of immediate replacement, the A
horizon and B horizon must be stored separately from each other.
The stockpiles must be placed within the permit area and where
they will not be disturbed or exposed to excessive erosion by
water or wind before the stockpiled horizons can be redistributed
on terrain graded to final contour. Stockpiles in place for more
than 30 days must meet the requirements of S10340 of this subchapter.

{c) S8carify the final graded land before the soil horizons
are replaced.

(d) Replace the material from the B horizon, or other
suitable material specified in subparagraph (7) (a) (ii) or (7) (a)
(iii) of this section in such a manner as to avoid excessive
compaction of overburden and to a thickness comparable to the
root zone that existed in the soil before mining.

(e) Replace the A horizon or other suitable soil materials,
which will create a fipnal soil having an equal or greater productive
capacity than existed prior to mining, as the final surface soil
layer to the thickness of the original soil as determined in
subparagraph (7) (a) (i) of this section in ¢ manner that--

(i) prevents excess compaction of both the surface layer
and underlying material and reduction of permeability to less
than 0.06 inch per hour in the upper 20 inches of the recon-
structed soil profile; and

(ii) protects the surface layer from wind and water erosion
before it is seeded or planted.

(£) Apply nutrients and soil amendments as needed to
establish quick vegetative growth. (History: 50-1037 R.C.M,
1947;; IMP, Sec. 50~1039, 50-1043, 50-1044 and 50-1045, R.C.M.
1947; NEW EMERG. Eff. 3/31/78).

RULE IX SIGNS AND MARKERS (1) Specifications. All signs
required to be posted shall be of a standard design that can be
seen and read easily and shall be made of durable material. The
signs and other markers shall be maintained during all operations
to which they pertain and shall conform to local ordinances and
codes.
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(2) Mine and permit identification signs. Signs iden-
tifying the mine area shall be displayed at all points of access
to the permit area from public roads and highways. Signs shall
show the name, business address, and telephone number of the
permittee and identification numbers of current mining and
reclamation permits or other authorizations to operate. Such
signs shall not be removed until after release of all bonds.

(3) Perimeter markers. The perimeter of the permit area
shall be clearly marked by durable and easily recognized markers
or by other means approved by the regulatory authority.

(4) Buffer zone markers. Buffer zones shall be marked in
a manner consistent with the perimeter markers along the interior
boundary of the buffer zone.

(5) Blasting signs. If blasting is necessary to conduct
surface coal mining operations, signs reading "Blasting Area"
shall be displayed conspicuously at the edge of blasting areas
along access and haul roads within the mine property. Signs
reading "Blasting Area" and explaining the blasting warning and
all clear signals shall be posted at all entrances to the permit
area.,

(6) Topsoil markers. Where topsoil or other vegetation-
supporting material is segregated and stockpiled, the stockpiled
material shall be marked. Markers shall remain in place until the
material is removed. {History: Sec. 50-1037, R.C.M, 1947;

NEW EMERG. Eff. 3/31/78).

RULE X UNDERGROUND MINING (1) Compliance. All underground
coal mining and associated reclamation operations shall comply with
the applicable performance standards of these rules.

(a) For the purpose of these rules, underground coal mining
and associated reclamation operations mean a combination of surface
operations and underground operations. Surface operations include
construction, use, and reclamation of new and existing access and
haul roads, above ground repair areas, storage areas, processing
areas, shipping areas, and areas upon which are sited support
facilities, including hoist and ventilating ducts, and on which
materials incident to underground mining operations are placed.
Lands overlying any tunnels, shafts or other excavations are included.
Underground operations include underground construction, operation,
and reclamation of shafts, adits, underground support facilities,
underground mining, hauling, storage, and blasting.

(b} For the purpose of this part, disturbed areas means
surface work areas and lands affected by surface operations
including, but not limited to, roads, mine entry excavations,
above ground {surface) work areas, such as tipples, coal process-
ing facilities and other operating facilities, waste work and
spoil disposal areas, and mine waste impoundments or embankments.
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(2) Authorizations to operate. A copy of all current
permits, licenses, approved plans or other authorizations to
operate the mine shall be available for inspection at or near the
mine site. Each application for an underground mining permit
shall be accompanied by cross~-sections and maps showing the
proposed underground locations of all shafts, entries, and
haulageways or other excavations to be excavated during the
permit period., (History: Sec. 50-1037 R.C.M. 1947; NEW
EMERG, Eff. 3/31/78). —_

26-2,10(10)-510310 MINING AND RECLAMATION PLANS
(1) Backfilling and grading.

(a) Backfilling and grading of the disturbed area shall be
completed prior to removal of necessary reclamation equipment
from the area of operation. If the operator for good cause shown
cannot complete backfilling and grading requirements within the
time limits set for current backfilling and grading, the Department
may approve a revised time table. Additional bonding may be
required.

(b) Am-sperater-shall-shew-whare-ehe-osverburden-and-parting
straca-marverinis-are-to-be-placed-in-the-baekfiiiz--Materiais
which-are-nop-conducive-to-revagetation—techntgquess-—catabiiah~
ments-and-growth-shati-nee-be-tefe-on-the-top-or-within-eighe
48} -fect-of-the-top-of-reqgraded-spotis-or-at-the-surince-of
any-other-affectad-areas:——-Fhe-Deparement-may-require-that
probliam-matariaias-be-placed-ak-a-greater-dapths

All final grading on the area of land affected shall be to
the approximate origina] contour of the land. The final surface
of the restored area need not necessarily have the exact elevations
of the original ground surface. Where a flat surface or a
surface with less slope than the original ground surface is
desired, such surface shall be deemed to comply with backfilling
and grading to the approximate original contour. With the
exception of highwalls, railroad loops and access road cuts
and fills through unmined lands, no final graded slopes shall
be steeper than five horizontal to one vertical (5:1) unless
otherwise approved in writing by the Department.

(c) Fhe-sperater-shati-bury-under-adegquate-£fiti-ati-materiats
sct-forth-in-section-28<{2}{ar-of-chaprer-335;-Seanion-hawa-of
Montana;-1373;~onlty-after-approvat-of-the-method-and-site-by
the-PBepartmentr—-In-the-event-that-the-aperator-pians-te—ugse
fiy~ash-for—£filti-materint;-tt-must-be-shewn-by-adequate-tasting
and-anatyaia-that-the—£fiv-ash-materiai-wilt-not-have-any-adverse
or-detrimentat-affeects—-Pians-for-piacement-of-£iy-ash-or-any
other-fovaign-materini-or-processes-in-che-backfili-must-be
appreved-by-the-Pepartments
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In order to achieve the approximate original contour,
the permittee shall transport, backfill, compact (where advisable
to ensure stability or to prevent leaching of toxic materials),
and grade all spoil material to eliminate all highwalls, spoil
piles, and depressions. Cut-and-fil]l terraces may be used only
in those situations expressly identified in this section. The
postmining graded slopes must approximate the premining natural
slopes in the area as defined in paragraph (i).

(i) Slope measurements. (A) To determine the natural
slopes of the area before mining, sufficlent slopes to adequately
represent the land surface configuration, and as approved by the
requlatory authority in accordance with site conditions, must be
accurately measured and recorded. Each measurement shall consist
of an angle of inclination along the prevailing slope extending
100 linear feet above and below or beyond the coal outcrop or the
area to be disturbed, or, where this is Impractical, at locations
specified by the regulatory authority. Where the area has been
previously mined, the measurements shall extend at least 100 feet
beyond the limits of mining disturbances as determined by the
regulatory authority to be representative of the premining config-
uration of the land, Slope measurements shall take into account
natural variations in slope so as to provide accurate representation
of the range of natural slopes and shall reflect geomorphic
differences of the area to be disturbed. Slope measurements may
be made from topographic maps showing contour lines, having
sufficient detail and accuracy consistent with the submitted
mining and reclamatlon plan.

(B) After the disturbed area has been graded, the final
graded slopes shall be measured at the beginning and end of lines
established on thé prevailing slope at locatlions representative
of preémining slope conditions and approved by the regulatory
authority. These measurements must not be made so as to allow
unacceptably steep slopes to be constructed.

(ii) Final graded slopes. The final graded slopes
shall fiot exceed elther the approximate premining slopes as
determined accoérding to paragraph (1) (A) and approved by the
Tegulatory authority or any lesser slope &pecified by the regula-
tory atuthority based on consideration of soil, climate, or cther
characterlstlics 6F the surrothding area. Postmining rinal graded
u oFm.,

(d) Bex-cut-spoils-or-pertiens— thereef—ushaii be-hauted
to-the-finat-eue—28s

{i}--Excessively-jarge-areas-of-the-mine-perimeter-witi

be-disturbed-by-proposed-methoda-for-highwati-reduction-or
regrading-of-box-cut-apeiris-ayr
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{ii}--Matertat-shertages—in-the-area-ef-the-£finat-highwaii
or-apeii-excesscs-in-the-arean-of-the-box-cub-are-tikeiy-to
preciude-effective-recontonrings

On approval by the Department, cut—and-fill terraces
may be allowed if the terraces are compatible with the approved
postmining land use. Terraces shall be installed in such a way
so _as not to prohibit vehicular access or revegetation procedures.
Terraces shall be installed at varying intervals as determined by
climatic conditions, spoil and topsoil composition and texture,
slope steepness, and slope length. Suggested terrace installation
intervals shall be submitted in the reclamation plan. Additiona’
surface manipulation procedures shall be installed as required b -
the Department. Culverts and underground rock drains shall be
used on the terrace only when approved by the regulatory authorit _

(e) Aii-final-grading-on-the-area-of-tand-affected-shaii
be-to-tha-approximate-originat-contour-of-the-tand - —-Phe-£inat
surface—of-the-rescored-area-need-net-neccssariiy-have-the
etevarions-of-the-originati~ground-surface-——Where-a-fint-surface
er-a-surface-with-teas-siepe-than-the-originai-ground-asurface-is
desivedr-such-surface-wilti-be-deamed-to-compiv-with-hackfiiiing
and-grading-to-the-approximate-originat-contour---With-the
exception-of-highwalis;-ratiroad-ioops-and-accens-road-cuta-and
fitis-through-unmined-tands;-no-finat-graded-siopes-shati-he
steeper-than-five-horizontat-to-one-vereteat-{S5+3ir-uniess
otherwise-approved—in-writing-by-the-Dapartments

Small depressions. The requirement of this section to
achieve approximate original contour does not prohibit construction
of small depressions if they are approved by the Department.
These depressions shall be compatible with the approved postmining
land use and shall not be inappropriate substitutes for construction
of lower grades on the reclaimed lands. Depressions approved
under this section shall have a holding capacity of less than 1
cubic yard of water or, if it is necessary that they be larger,
shall not restrict normal access throughout the area or constitute
a hazard. Large, permanent impoundments shall be governed by
paragraph (f) of this section and by Rule V.

(f) Fhe-Bepartment-may-require-perracing-to-conassrve
neisture-and-control-water-eresion-on-ati-greded-siepes-during
the-preocass-of-currant-grading---Fervraces—shati-be-instatied-in
sueh-a-way-se-as-not-te-prohibit-vehicular-accesn—or-revegetative
preceduress——Ferrasas-shati-pe-instatied-at-varying-intervais
as-determined-by-eiimatic-conditionss-apeii-and-topsoii-composieion
and-eenture;-siope—skeepness s -and-siope-iengehr-—Suggested
terraca-instatiation-intervats-shati-pe-submiebed-in-the-reciamation
pian---Addicional-surface-manipuintion-proceadures-shali-ba-instatied
as-raguired-by-the-Beparement:
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Permanent impoundments. Permanent impoundments may be
retained in mined and reclaimed areas, provided all hlghwalls are
ellmlnated by grading to appropriate contour and the provisions
for postmining land use and protection of the hydrologic balance
are met. No impoundments shall be constructed on top of areas in
which excess materials are deposited pursuant to Rule VI.

(g} Pimat-grading-shati-be-kapt-aurrent-with-mining-operationss
in-erder—to-be-considered-eurrent;-grading-and-backfitiing-shaii
meet-the-foliowing-requiremants-uniess-exceptionas-are—granted-by
the-Bapartments

tiyr--on-tands-affecred-by-area-strip-miningy-the~grading
and-backfttting-shatt-not-be-more-than-two-spoti-ridges-behind
the-prt-heing-workedr-the-spoit-from-that-pit-being-considered
the-first-ridger=--Fhe-Bepartment-may-attow-detay-grading-of
box-cut-spotts-if-better-recontouring-witi-resutes

trty~~Ff-the-operation-invoives-stripping-and-aungering;
the-augering-shati-fottow-the-stripping-by-not-more-than-stxty
468y -days-and-frnat-grading-and-backfittimg-shati-foltow-the
angering-by-net-more—than-fifeaen—{i5r~daysr-but-in-ne-instance
shati-an-area-be-lteft-ungraded-more-than-1;500-feet-behind-the
angering-

tt1tr—-At1-backfiiting-and-grading-shati-be-compieted
within-minety-{90r-days-after-the-deparemant-has-determined
that-the-operation-ts-complteted-or-that-a-protenged-suspanaion
of-work-in-the-area-witi-occur---Finat-pit-rectamation-shaii
proceed-as-ciose-behind-the-coat-teoading-operation-as-the
frequancsy-and-location-ef-ramp-roadsr-the-use-of-everburden
stripping-equipment—in-highwati-reciamation;-and-other-factors
may-atiews

tivi-—6Grading-and-baskfitting-of-other-types-of-subject
excavatiens-shall-be-kept-current-as-departmental-divectives
dictate-for-ench-set-of-fietd-eireumstancens

All exposed coal seams remaining after mining shall be
covered with a minimum of four feet of nontoxic and noncombustible
material, and acid-forming, toxic-forming, combustible materials.
or any other waste materials identified by the regulatory au-
thority that are exposed, used, or produced during mining shall
be covered with a minimum of eight feet of nontoxic and noncombustible
material; or, if necessary, treated to neutralize toxicity in
order to prevent water pollution and sustained combustion, and to
minimize adverse effects on plant growth and land uses. Where
necessary to protect against upward migration of salts, exposure
by erosion, to provide an adequate depth for plant growth or to
otherwise meet local gonditions, the regulatory authority shall
specify thicker amounts of cover using nontoxic material. Acid-
forming or toxic-forming material shall not be buried or stored
in proximity to a drainage course so as to cause or pose a threat
of water pollution.
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{h}--Reelemation-equipment-to-be-used-in-grading-and
highwall-reduetion-shati-be-tisted-in-the-appiication-for-permie.

An operator shall show where the overburden and parting
strata materials are to be placed in the backfill. Materials
which are not conducive td revegetation techniques, establishment,
and growth shall not be left on the top or within eight feet of
the top of regraded spoils cr at the surface of any other affected
areas. The Department may requiré that problem materials be
placed at a greater depth.

(i) The operator shall bury under adequate fill all materials
set forth in section 50-1043 only after approval of the method
and site by the Depariment. Tn the event that the operator plans
to use fly-ash for fiIl material, it must be shown by adeguate
testing and analysis that the fly-ash material will not fave any
adverse or detrimental effect. Plans for placement of fly-ash or
any other foreign material or processes in the backfill must be
approved by the Department.

(j) Backfilled materials shall be selectively placed and
compacted wherever necessary to prevent leaching of toxic-forming
materials into surface or subsurface waters in accordance with
Rule V and wherever necessary to ensure the stability of
the backfilled materials. The method of compacting material and
the design spécifications shall be approved by the regulatory
authority béfore the toxic materials are covered.

(k) Before waste materials from a coal preparation or
conversion facility or from other activities conducted outside
the permit area such as municipal wastes are used for fill
material, it must be demonstrated to the regulatory authority by
hydro-geological means and chemical and physical analyses
that use of these materials will not adversely affect water
quality, water flow, and vegetation; will not present hazards to
public héalth and safety; and will not cause Instablility in the
backfilled area. Where thick overburden is encountered, all
highwalls and depressions will be eliminated by backfilling with
s0ll and suitable waste materials. The thick overburden provisions
of this section may apply only where the final thickness is
greater than 1.2 of the 1nitial thickness. 1iInitial thickness is
thé sum of the overburden thickness and coal thickness., Final
thickness 1s the product of the overburden thickness times the
bulking factor to be determined for each mine area.

(1) Box cut spoils or portions thereof, shall be hauled to
the final cut if:

(i) excessively large areas of the mine perimeter will be
disturbed by proposed methods for highwall reduction or regrading
of box cut spoils or
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(ii) material shortages in the area of the final highwall

or_spoil excesses in the area of the box cut are likely to
preclude effective recontouring.

(m) Final grading shall be kept current with mining operations.
In order to be considered current, grading and backfilling shall
meet the following requirements unless exceptions are granted by
the Department.

(i) on lands affected by area strip mining, the grading and
backfilling shall not be more than two spoil ridges behind the
pit being worked; the spoil from that pit being considered the
first ridge. The Department may allow delayed grading of box cut
spoils if better recontouring will result.

(ii) if the operation involves stripping and augering, the
augering shall follow the stripping by not more than sixty 60
days and final grading and backfilling shall follow the augering
by not more than 15 days; but in no instance shall an area be
left ungraded more than 1,500 feet behind the augering.

(iii) all backfilling and grading shall be completed within
90 days after the Department has determined that the operation is
completed or that a prolonged suspension of work in the area will
occur. Final pit reclamation shall proceed as close behind the
coal loading operation as the frequency and location of ramp
roads, the use of overburden stripping equipment in highwall
reclamation, and other factors may allow.

(iv) grading and backfilling of other types of subject
excavations shall be kept current as departmental directives
dictate for each set of field circumstances.

(n) Reclamation equipment to be used in grading and highwall
reduction shall be listed in the application for a permit.

(2) Highwall reduction.

(a) All highwalls shall be reduced and the steepest slope
of the reduced highwall shall be no greater than twemty 420}
degrees from the horizontal. Highwall reduction shall be commenc—

ed at or beyond the top of the highwall and sloped to the graded
spoil bank.

(b) The company shall show by a narrative and cross-sections
the plan of highwall reduction, including the limits of buffer
zone, !
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(c) Grading along the contour. All final grading, prepara-
tion of overburden before replacement of topscoil, and placement
of topsoil shall be done along the contour to minimize subsequent
erogion and instability. If such grading, preparation or placement
along the contour would be hazardous to equipment operators,
then grading, preparation or placement in a direction other than
generally parallel to the contour may be used. In all cases,
grading, preparation, or placement shall be conducted in a manner
which minimizes erosion and provides a surface for replacement of
topsoil which will minimize slippage.

(d) Regrading or stabilizing rills and gullies. When rills
or gullies deeper than nine inches form in areas that have been
regraded and the topscil replaced but vegetation has not yet been
established the permittee shall fill, grade, or atherwige stabilize
the rills and gullies and reseed or replant the areas. The -
requlatory authority shall specify that rills or gullies of
lesser size be stabilized if the rills or gullies will be disruptive
to the approved postmining land use or may result in additional T
erosion and sedimentation.

(3) Buffer zones,

(a)} All mining activities, including highwall reduction and
related reclamation, shall cease at least ene-hundred {100}
feet from a property line, permanent structure, unmineable steep
or precipitous terrain, or any zrea determined by the Department
to be of unique scenic, historical, cultural, or other unique
value. If special values or problems are encountered, the De-
partment may modify buffer zone requirements.

(b) The transition from undisturbed ground shall be blended
with cut or fill to provide a smooth transition in topography.

(4) Roads and railroad loops.

(a) Haulageway roads through permitted areas shall be
allowed providing that their presence does not delay or prevent
recontouring and revegetation on immediately adjacent spoils,

(b) Ramp roads will be allowed under the following criteria

(i) No more than two ramp roads per mile of active pit
being mined shall be allowed. Fractional portions of ramp roads
resulting from active pit lengths of uneven mileage will be
counted as an additional ramp road allowable. (Example: 2.1
(active pit mile length) x 2 (ramp roads/mile) eauais = 4,2
(ramp roads) or 5 ramp roads allowable). The Department may
authorize an additional ramp road.
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(ii) Ramp roads, beginning from the spoll edge of the pit
being worked, shall be engineered so as to exhibit an overall 7%
seven percent grade, or steeper, until topping on graded spoils.
As each new pit is excavated, the ramp roads shall be regraded,
as soon as possible, so as to remain at an overall %% seven percent
or steeper grade from the spoil side of the new pit. In all
cases, ramp road renovation grading shall allow for topsoiling
and revegetative activities to proceed during prime revegetative
seasons. Lesser slopes may be allowed if the Department makes a
written determination that #% seven percent slopes would cause
safety problems or hamper successful reclamation.

(c) The Department may require that access roads constructed
after the effective date of the Act be graded, constructed, and
maintained in accordance with the following requirements:

(i) No sustained grade shall exceed 8% eight percent.

(ii) The maximum pitch grade shall not exceed 12% percent
for three hundred {3003 feet.

(iii) There shall not be more than three humdred {300}
feet of mawximum pitch grade for each eone thousand {1000} feet.

(iv) The grade on switchback curves shall be reduced to
less than the approach grade and shall not be greater than 6%

ten percent.

(v) Cut slopes shall not be more than 2:1 in soils or 1/2:1
in rqck.

(vi) All grades referred to shall be subject to a tolerance
of two percent of measurement. Linear measurements shall be
subject to a tolerance of 8% ten percent of measurement.

(vii) Additional requirements may be imposed by the Department
if special drainage or steep terrain problems are likely to be
encountered.

(d) The location of a proposed road or railroad loop shall
be identified on the site by visible markings at the time the
reclamation and mining plan is preinspected and prior to the
commencement of construction. No such construction shall proceed
along dry coulees and intermittent drainageways unless the operator
assures that no offsite sedimentation will result.

(e) Drainage ditches shall be constructed on both sides of
the through-cut, and the inside shoulder of a cut-fill section,
with ditch relief cross-drains being spaced according to grade.
Water shall be intercepted before reaching a switch-back or large
£ill and shall be drained off or released below the fill.
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Drainage structures shall be constructed in order to cross a

stream channel and shall not affect the flow or sediment load of
the stream.

(£) All cut and fill slopes resulting from construction of
access road, railroad loop or haulageway road outside of the area
to be mined shall be stabilized and revegetated the first seasonal
opportunity.

(g) No roads or railroad loops shall be surfaced with
refuse coal, acid-producing or toxic materials or with any material
which will produce a concentration of suspended solids in surface
drainage.

(h) All appropriate methods shall be employed by the
operator to prevent loss of haulage or access road surface material
in the form of dust.

(i) Upon abandonment of any road or railroad loop, the area
shall be conditioned and seeded and adequate measures taken to
prevent erosion by means of culverts, water bars, or other
devices. Such areas shall be abandoned in accordance with all
provisions of Chapter 10, Title 50, R.C.M. 1947 and of the Rules
and Regulations adopted pursuant thereto. Upon completion of
mining and reclamation activities, all roads shall be closed and
reclaimed unless the landowner requests in writing and the De-
partment concurs that certain roads of specified portions thereof
are to be left open for further use.

(5) Steep slope mining. The permittee conducting surface
coal mining and reclamation operations on natural slopes that
exceed 20 degrees, or on lesser slopes that require measures to
protect the area from disturbance, as determined by the regulatory
authority after consideration of soils, c¢climate, the method of
operation, geology, and other regional charactéristics shall meet
the Tollowing performange standards. The standards of this
gection do not apply where mining 1is done on a flat or gently
rolling terrain with an occasional steep slope through which the
mining proceeds and leaves a plain or predomlinantly EIat area.

(a) Spoil, waste materials or debris, including that from
clearing and abandoned or disabled equipment, shall not be placed
or allowed to remaln on the downslope.

(b) The highwall shall be completely covered with spoil and
the disturbed area graded to comply with the provisions Of these
rules. Land above the highwall shall not be disturbed
unles§ the regulatory authority finds that the disturbance will
TaciTitate compliance with the requirements of this section.
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(c) Material in excess of that required to meet the provisions
of this section shall be disposed of in accordance with the
requirements of Rule VI of this subchapter.

(d) Woody materials may be buried in the backfilled area
only when burial does ot cause, or add to, instability of the
backfill. Woody materials may be chipped and distributed through
the backfill when approved by the regulatory authority. (History:
Sec. 50-1023 and 50-1037, R.C.M, 1947; TIMP, 50-1039 and 50-

1043 and 50-1044, R.C.M. 1947; Eff. 9/5773; EMERG. AMD. Eff.
3/31/78).

26-2.10(10)~510340 TOPSOILING (1) All available topsoil
shall be removed from the area of land affected before further
disturbance occurs. The Department may require the operator to
segregate the A, B, and C horilzons, or combinatlons thereof, into
separate stockpiles when such segregation will significantly
enhance postmining soll productivity. 7Topsoill removal shall
precede each step of the mining operation. Topsoil shall be
immediately redistributed according to the redquirements of
paragraphs (4}, (5), and (7) of this section onh areas graded to
the approved postmining configuration.

(2) The topsoil shall be stockpiled if sufficient graded
areas are not immediately available for redistribution. Stockpiles
of salvaged topsoil shall be Iocated in an area where they will
not be disturbed by ongoing mining operations and will not he
lost to wind erosion or surface runoff. All unnecessary compac-
tion and contamination of the stockpiles shall be eliminated; and,
once stockpiled, the topsoil shall not be rehandled until replaced
on regraded disturbances. The operator shall immediately plant
an annual and/or perennial crop or use other methods demonstrated
to provide equal protection, such as snow Fénces, chemical binders,
and mulching on topsoil stockpiles for the purposes of stabilization.
Fhe-Department-may-reagquire-immediate-pianting-of~an-annuaifor
perenniat-crop-en-topdoil-scackpites-for-the-purpese-cf-stabiltizations
Proposed stockpile locations shall be indicated on the map submitted
as part of an application for a permit.

(3) Seeekpiied-topsoii-shatri-be-repiaced-en-ati-areas-to
be-seaded-within-a-ninety-490)-day-periead-prior-to-revegeeative
aeeding-or-plantings--Bxtreme-care-shali-be-exercised-to-guard
againsk-eresion-during-appiication-and-thereafter---in-the-case
of-abandened-roads;-the-roadbeda-shati-be-prippad;-disced;-oyr
etherwise-condieioned-before-topssii-ia-veapineed---Fhe-bBeparement
may-preseribe-additionai-atternate-conditioning-methods-for
the-recstamation-of-abandoned-roadbedss

Where the removal of topsoil results in erosion that may
cause air or water pollution, the regulatory authority shall
limit the size of the area from which topsoil may be removed at
any one time and specify methods of treatment to control erosion
of exposed overburden.
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(4) Zf-neceamary;-redistributed-topseii-shaii-be-reconditioned
by-diseingy-ripping;-or-other-appropriate-methodsr~-Gypsum;
time—fertitizrer;-or-other-amendments—nay-be-added-in-accordance
with-MAE-26-2-1684{16}5-183507-andfor—as—stated-in-tha-apprayed
reciamation-pians

(4) Topsoil shall be redistributed in a manner that--

(a) Achieves an approximate uniform thickness consistent
with the postmining land uses;

(b) Prevents excess compaction of the spoil and topsoil.

(5) Spoii-surfaces-shati-be-ltefe-roughencd-in~finai-contonr
grading-to-etiminate-stippage-zones—that-may-devetop-between
deposited-topssit-and-heavy-textured-apoti-surincas:-=Pha
operater-shati-eake-nii-measures-necesspnry-to-nasure-cha-atabiisby
of-topsnii-en-graded-spoii-siopans

Stockpiled topsoil shall be replaced on all areas to be
seeded within a 90-day period prior to revegetative seeding or
planting. Extreme care shall be exercised to guard against
erosion during application and thereafter. In the case of
abandoned roads, the roadbeds shall be ripped, disced, or otherwise
conditioned before topsoil is replaced. The Department may
prescribe additional alternate conditioning methods for the
reclamation of abandoned roadbeds.

(6) Any-application—for-permit-for-accompanying-rectamation
pian-which-for-any-reason-proposes-to-use-materiais-othar-than
or-atong-with-topsott-for-finat-surfacing-ef-apett-or-other
disturbances-shati-document-problems—ocf-topsoti-guantity-or
gquatityr--the-appiication-or-pian-must-atse-show—that-the-tep-
sott-substituntetsy-proposeds

fay~-Witt-neot-contribute-to-or-cause-potivtion-of-surface
or-underground-waters;

th¥y--Witi-support-a~diverse~-cover-af-prademinantiy-native
perennint-spesics-aquivatent-to-that-existant-on-the-sike-prier
to-any-mining-reintad-disturbancass

If necessary, redistributed topsoil shall be reconditioned
by discing, ripping or other appropriate methods. Gypsum, lime,
fertilizer, or other amendments may be added in accordance with
section 510350 and/or as stated in the approved reclamation plan.
(7) Spoil surfaces shall be left roughened in final contour
grading to eliminate slippage zones that may develop between
deposited topsoil and heavy textured spoil surfaces. The operator

shall take all measures necessary to assure the stability of
topsoil on graded spoil slopes.
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(8) (a) Any application for permit or accompanying recla-
mation plan which for any reagon proposes to usSe materials other
than or along with topsoil for final surfacing of spoil or other
disturbances shall document problems of topsoil quantity or
guality. The following requirements must be met before use of
material other than topsoil will be allowed:

(i) The permittee demonstrates that the Selected overburden

restorlnq land capability and productivity by the results of
chemical and physical analyses. These analyses shall include
determinations of pH, percent organic material, nitrogen, phospho-
rus, potassium, texture class, water-holding capacity, and such
other analyses ag required by the requlatory authority. The
requlatory authority also may require that results of field-site
trials or greenhouse tests be used to demonstrate the feasibility

of using such overburden materials.

(ii) The chemical and physical analyses and the results of
field-site trials and greenhouse tests are accompanied by a
certification from a qualified soil scientist or agronomist.

(iii) The alternative material is removed, segregated, and
in conformance with this section.

The application or plan must also show that the topsoil

substitute (s). proposed:

(i) will not contribute to or cause pollution of surface or
underground waters;

(i1) will support a diverse cover of predominantly native
perennial species consistent with section S10350.

(Iz) The proposed plan shall provide chemical and physical
analyses of the topscil substitute(s).

(i) These analyses shall include determinations of pH,
percent organic material, nitrogen, phosphorusg, potassium, texture
class, water-holding capacity, and such other analyses as required
by the requlatory authority. The regqulatory authority also may
require that results of field-site trials or greenhouse tests be
used to demonstrate the feasibility of using such overburden
materials.

(ii) The chemical and physical analyses and the results of
field-site trials and greenhouse tests are accompanied by a
certification from a qualified soil scientist or agronomist.

(iii) The alternative material is removed, segregated, and
replaced in conformance with this section., (llistory: Sec. 50-
1037, R.C.M. 1947; IMP, Sec. 50-1044, R.C,M. 1947; EMERG. AMD.,
Eff. 3/31/78). T -
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26-2,10(10)-510350 PLANTING AND REVEGETATION (1) A
suitable permanent, 9ffective, and diverse vegetative cover
of species native to the area of disturbed land or species that
will be capable of meeting the criteria set forth in Sectien
1z2-sf-Chapter-3257-Saasien-haws-af-Montana;-29%3< Section 50-1045
shall be established on all areas of land affected except traveled
portions of railroad loops and roadways or areas of authorized
water confinement. Areas shall be planted or seeded during the
first appropriate season following completion of grading, topsoil
redistribution and remedial soil treatments.

(2) An-eoperator-shaii-eatabiish-a-permanene-diverae-vegetative
cover-of-predominantiy-native-species-py-driti-seeding-or-pianeing;
by-seecasgng-transpiantsy-by-escabitishing-sed-pingsy-and/er-by-ather
methodsr~-Ati-methods-must-have-prior~approvat-by-the-Departments

For areas qualifying as prime farmland, test plots shall
be established and cropped until restoration of the premining
productivity has been shown to the satisfaction of the Department.
When restoration of the premining productivity has been demonstrated,

the operator shall revegetate the test plots consigtent with
section 50-1045.

(3) Yhe-operator-shali-utiiise-loecativ-grown-genotypical
secd-and-scediings-when-avatiable-in-suffictent-gquatity-and
quantitys

All disturbed lands, except authorized water confinements
and traveled portions of railroad loops and roads that are
approved as a part of the postmining land use, shall be seeded
or planted to achieve a vegetative cover of the same Seasonal
variety native to the area of disturbed lTand. Vegetative cover
will be considered of the same seasonal variety when it consists
of a mixture of species of equal or superior utility for the land
use when compared with thé naturally occurring vegetation during
each season of the year.

(4) An-sperator-shati-piant-seed-of-a-pure-and-viable
naturer--gniess-othervise-approved-by-the-bepavement;-sced-shaii
pe-at-teast-90%-pure-—-Seeding-rates-ahati-refiece-garmination
pereentagess

Introduced species may be substituted for native species
only if appropriate field trials have demonstrated that the
introduced species are of equal or superior utility for the
approved postmining land use or are necessary to achieve a
guick, temporary, and stabilizing cover. Such species substi-
tution shall be approved by the Department. Except for mixtures
designed to provide a quick, temporary, and stabilizing cover,
the operator shall establish a permanent diverse vegetative
cover of predominantly native species. Introduced species shall
meet applicable State and Federal seed or introduced species
statutes and shall not include poisonous or potentially toxic
specles.
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(5) Fha-eperator-shatl-consider-seiti;-elimater-and-other
ratavant-factors-when-planecing-and/or~-seeding-to-provide-for
the-best-seed-germination-and-piant-survivais

The species of grasses, legumes, browse, trees, or forbs
for seeding or planting and their pattern of distribution shall
be selected by the permittee to provide a diverse, effective,
and permanent vegetative cover with the seasonal variety,
succession, distribution, and regenerative capabilities native
to the area.

(6) Ali-driiti-seeding-shati-be-done-on-the-sontours--When
grasses;-sheups-and/for-forba-are-seaded-an-a-mixtura-they-may
be-drili-seeded-in-separate-rows-at-intervals-spesified-in-the
standard-Seti-Conservation-Gervica-45€5)-pianting-guidetines:
Sueh-mined-ssedings~shali-be-done-in-this-manner-wherever
neceassary-to-aveid~delatarions—competition-of-different~vegatnl
types-or-to-avoid-seed-distribution-probiems-due-to-different
geed-sizess

The permittee shall consult with appropriate State and
Federal wildlife and JTand management agencies and shall select
those species that will fulfill the needs of wildlife, including
food, water, cover, and space. Plant groupings and water resources
shall be spaced and distributed to fulfill the requirements of
wildlife.

(7) Seil-amendments-shaii-be-used-as-necessary-+o-syp-
piement-the-soti-and-to-atd-in-the-catabliahment-aé-a—parmanent
vagetative-cover-as-specificd-in-the-approved-reciamation-pian
or-as-iater-deemed-necessary-by-the-Beparetments

Where forest is necessary to comply with 50-1045, the
permittee shall plant trees adapted for local site conditions
and climate. Trees shall be planted in combination with an
herbaceous cover of grains, grasses, legumes, forbs, or woody
plants to provide a diverse, effective, and permanent vegetation
cover with the seasonal variety, succession, and regeneration
capabilities native to the area.

(8) An-speratsr~shati-use-any-eother-means-nescssery-te
insure-cha-establishment-of-a-diverse-and-permanent-vegetative
cover;-itncinding-but-not-imited-ro-ivrigation;-and-fencing
or-ather-protective-measuress

Seeding and planting of disturbed areas shall be conducted
during the first normal period for favorable planting conditions
after final preparation. The normal period for favorable plant-
ing shall be that planting time generally accepted locally
for the type of plant materials selected to meet specific site
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conditions and climate. Any disturbed areas, except water
areas and surface areas of roads that are approved as part

of the postmining land use, which have been graded shall be
seeded with a temporary cover of small grains, grasses, or
Tequmes to control erosion until an adequate permanent cover
is established. When rills or gullies that would preclude
the successful establishment of vegetation or the achievement
of the postmining land use form in regraded topsoil and over-
burden materials, additional reqrading or other stabilization
practices will be required before seeding and planting as
specified in section 510310 of this subchapter.

(9) Phe-Bepartment-may-resguire-the-seeding-of-annuani
grassas-and/ior-iogumes-on-aueh-arens-au-te-deama-necessary:

The permittee shall use technical publications or the
results of laboratory and field tests approved by the regulatory
authority to determine the varieties, species, seeding rates,
and soil amendment practices essential for establishment and
self-regeneration of vegetation. The regulatory authority shall
approve species selection and planting plans.

(10) Muieh-shall-be-immediateiy-appiied-eo~aii-areas-ihat
de-net-have-permanent-or-temporary-cover-cqtablished-whens-in
the~epinion-of-tha-Peparementy-the-grade-or-length-af-pany-alepe
presenes-a-iikeithood-of-substkantial-arosion-or-gubstameinl
deposttion-of-sediment-inco-any-warera-of-the-senker

An operator shall establish a permanent diverse vegetative
cover of predominantly native species by drill seeding or plant-
ing, by seedling transplants, by establishing sod plugs, and/or
by other methods. Al]l methods must have prior approval of the
Department.

(11) Fhe-Bepartment-wilil-annualiy-inspeet-sceded-areas-at
the~-end-of-the-groving-seasen-to-detarmine-apecisa-diveraiey;
germinationy—and-seeding-taker~-If-the-Pepartment-detarmines
that-seadings-are-unsuesassfui-in-terma-of-goad-germination
and/or-seediing-taker;-immedinte-investigative-nction-shati-be
taken-by-the-aperator-at-the-request—of-the—bBeparement-te
determine-the-cause-se-that-atternatives-can-be-ampioyed-+ta
estapiish-the-desived-permanent-vegetative-cover-ak-the-very
next-seasonat-apporeunityr--Fhe-investigakive-raport-shali-ba
submitbad-ntong-with-preseribed-coursc-af-corrective-aastion-prior
to-the-next-growing-seasons

The operator shall utilize locally grown genotypical seed
and seedlings when available in sufficient quality and quantity.
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(12) Ef-the~area-affeccted-in-to-be-primeriiy-utiiired-by
domestic-stock;-the-Bepartment-may-require-inesrporation—-of-a
grazing-system—after-vegetative-estabiishment-+to-gauge-stand
toterance—-to-grazing-pressures

An operator shall plant seed of a pure and viable pature.
Unless otherwise approved by the Department, seed shall be at
Teast 90% pure. Seeding rates shall reflect germination per-
centages.

(13) The operator shall consider soil, climate, and other
relevant factors when planting and/or seeding to provide for the
best seed germination and plant survival.

(14) All drill séeding shall be done on the contour. When
gyrasses, shrubs and/or forbs are seeded as a mixture, they may be
drill seeded in separate rows at intervals spec1f1ed in the
standard Soil Conservation Service (8CS) planting guidelines.
Such mixed seedings shall be done in this manner wherever nec-—
essary to avoid deleterious competition of different vegetal

types or to avoid seed distribution problems due to different
seed sizes.

(15) Soil amendments shall be used as necessary to sup-
plement the soil and to aid in the establishment of a permanent
vegetative cover as specified in the approved reclamation plan or
as later deemed necessary by the Department.

(16) Mulch shall be used on all regraded and topsoiled
arehs to control erosion, to promote germination of seeds, and to
increase the moisture retention of the soil. Mulch shall be
anchored to the soil surface where appropriate, to ensure effective
protection of the soil and vegetation. Mulch means vegetation
residues or other suitable materials that aid in soil stabilization
and soil moisture conservation, thus providing micro-climatic
conditions suitable for germination and growth, and do not
interfere with the postmining use of the land. Annual grains
such as oats, rye and wheat may be used instead of mulch when
it is shown to the satisfaction of the regulatory authority
that the substituted grains will provide adequate stability and
that they will later be replaced by species approved for the
postmining use.

(17) Livestock grazing will not be allowed on reclaimed
land until the seedlings are established and can sustain managed
grazing. The regulatory authority, in consultation with the
permittee and the landowner or in concurrence with the govern-
mental agency having jurisdiction over the surface, shall deter-—
mine when the revegetated area is ready for livestock grazing.
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(18) An operator shall use any other means necessary to
insure the establishment of a diverse and permanent vegetative
cover, including but not limited to irrigation, and fencing, or
other protective measures.

(19) The Department will annually inspect seeded areas
at the end of the growing season to determine species diversity,
germination, and seedling take., If the Department determines
that seedings are unsuccessful in terms of good germination
and/or seedling take, immediate investigative action shall be
taken by the operator at the request of the Department to determine
the cause so that alternatives can be employed to establish the
desired permanent vegetative cover at the very next seasonal
opportunity. The investigative report shall be submitted along
with prescribed course of corrective action prior to the next

growing season.

(20) If the area affected is to be primarily utilized by
domestic stock, the Department may require incorporation of a
grazing system after vegetative establishment to gauge stand
tolerance to grazing pressure.

(21) Topsoil stockpiled in compliance with section 510340
of this gsubchapter must be seeded or planted with an effective
cover of nonnoxious, quick growing annual and perennial plants
during the first normal period for favorable planting conditions
or protected by other approved measures as specified in section
510340. (History: Sec. 50-1037, R.C.M. 1547; IMP, Sec. 50-
1045, R.C.M. 1947; EMERG. AMD., Eff. 3/31/78).
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In the matter of ARM Rule NOTICE OF THE ADOPTION OF
32-2.2(3)-P300 concerning RULE OF PRACTICE
Board oversight of agency 32-2.2(3)-P300

decisions made in the
interim between Board
meetings.

TO: ALL INTERESTED PERSONS.

1. On January 25, 1978, the Department of Livestock pub-
lished notice of the proposed adoption of a rule of practice
concerning Board oversight of agency decisions particularly
those made in the interim between Board meetings, at pages
44 and 45 of the 1978 Montana Administrative Register issue
number 1.

2. The Board has adopted rule 32-2.2(3)-P300 as proposed
with one minor modification as follows:

"BOARD OVERSIGHT OF AGENCY ACTIONS. (1) When a private
citizen feels a decision of an agent of the Department of
Livestock is unfair and if carried to completion will result
in unnecessary inconvenience or harm to him, he may seek the
reversal of the decision by requesting the Board of Livestock
in writing to stop the implementation of the decision, or to
otherwise modify its impact. Upon receipt of the petitien,
letter the matter shall be placed upon the agenda of the next
regular meeting of the Board."

(2) remains the same.

3. The Board of Livestock has adopted this rule to
clearly set forth a method for members of the livestock in-
dustry to seek relief from unwarranted or unnecessary actions
taken by the Department, in a manner which minimizes bureau-
cratic red tape. No comments or requests for public hearing
were received in this matter. The additional change in para-
graph (1) changing the word "petition" to "letter" was made
to stress the relative informality of the procedures seeking
Board review of agency actions,

e —_

ERT Gy BARTHELMESS, Chalrman
BOARD OF LIVESTOCK

o

Certified to the Secretary of State April 13, 1978.
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In the matter of the amendment NOTICE OF THE AMENDMENT OF
of ARM Rule 32-2.6A(26)}-56025 RULE 32-2,6A(26)~56025
relating to brucellosis testing.

TO: ALL INTERESTED PERSONS:

1. On January 25, 1978, the Department of Livestock pub-
lished notice of proposed amendments to rule 32-2,.6A(26)-6025,
relating to brucellosis testing, at pages 46 and 47 of the 1978
Montana Administrative Register, issued number 1.

2. The agency has amended the rule with the following
changes:

(1) and (2) remain the same.

"(3) Any cattle, bison or elk under domestication, capable
of breeding in which the eruption of the first pair of permanent
incisor teeth has occurred, or which are in the third trimester
of the first pregnancy and female swine and boars 6 months of
age and over not consigned for immediate slaughter or to an
out-of-state destination which change ownership, shall"

(a) through and including (f) remain the same.

"(4) (a) cCattle capable of breeding in which the eruption
of the first pair of permanent incisor teeth has occurred, or
which are in the third trimester of the first pregnancy owned
or managed by an investment service or an out-of-state corpor-
ation the majority of whose shareholders are not primarily
engaged in the production of livestock, which are moved from one
premise to another noncontiguous premise shall be found negative
to an official test for brucellosis made not more than 30 days
prior to such a movement. The owner or manager of such cattle
may petition the state veterinarian for a waiver of such test
requirements. Upon a finding that the interests of animal
disease control will not be harmed, the waiver may be granted."

(4) (b) remains the same.

3. No comments or testimony were received. The Board has
amended this rule to assist in identifying animals subject to
the brucellosis test. The former standard of testing animal
two years of age and older was difficult to implement because
it is frequently difficult to identify the actual age of an
animal approximately two years old. The new standards permit
greater precision in the identification of test eligible
animals.

—_ ’

ERT G. BARTHELMESS, Chairman
BOARD OF LIVESTOCK

Certified to the Secretary of State April 13, 1978.
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the amendment NOTICE OF THE AMENDMENT TO
of ARM Rules 32-2.6A(78)-56330 RULES 32-2.6A(78)-S6330
and 32-2.6A(78)-56331 to require and 32-2.6A(78)-56331
Montana permits as a condition -

for importing livestock into

Montana, and to place all

requirements for the importation

of semen into a single rule.

TO: ALL INTERESTED PERSONS:

1. On February 24, 1978 the Department of Livestock pub-
lished notice of proposed amendments to rules 32-2.6A(78)-56330
and 32-2.6A(78)-56331, concerning the altering of livestock
import requirements at pages 161-168 of the 1978 Montana
Administrative Register, issue number 2.

2. The agency has amended rule 32-2,6A(78)-56331 as
proposed. Rule 32-2.6A(78)-56330 has been amended with the
following changes: .

32=-2.6A(78)=56330 IMPORTATION REQUIREMENTS. Paragraphs
(1) through (12) are amended as proposed. Paragraph (13) is
amended by making the existing language of the proposed amend-
ment subparagraph (a) and adding a new subparagraph (b), which
states:

"{b) _The owners and operators of railroads, trucks,
airplanes, or other convevances which transport animalg into
this state in violation of this subchapter shall properly clean
and_disinfect the conveyances in which such animals were
illegally brought into the state. The c¢leaning and disin-
fection shall be performed under the supervision of an
authorized representative of this department or of the Unlted
States Department of Agriculture."

Paragraphs (14) through (23) remain as proposed.

3. At the public hearing a licensed livestock dealer im-
porting mostly lambs into Montana for feeding purposes objected
to the amendments on two grounds. First he felt that there
would be unnecessary and additional veterinary and telephone
expense associated with his obtaining a permit in addition to a
health certificate for shipments of livestock into the state.
The Board in amending the rule over his objection noted that
the proposal no longer absolutely requires the issuance of a
health certificate, but makes it optional, at the direction of
the department. The State Veterinarian explained at the
hearing that no health certificate would be required in many of
the instances involving animals imported into Montana for feed-
ing purposes only, and that, therefore, in the case of the
objecting dealer, the amendment would result in less expense.

Second, the dealer objected to certain language in para-
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graph (7) subparagraph (a) requiring that information about the
herd of origin, intermediate stops within the past six months,
and the names of the person transporting the animals be supplied
to obtain the permit. 1In overruling this objection, the Board
noted that this information is necessary in order to determine
if conditions should be placed upon the permit, and that to

not require such information would; in large part, thwart the
purposes of the permit system.

The entry by permit system for the importation of livestock
is being adopted because it provides better protection against
imported disease, by (1) giving the Department of Livestock
prior notice to the fact of importation, (2) enabling the
department to establish appropriate and necessary conditions for
the issuance of a permit, when the livestock is coming from an
area with known disease problems, or (3) in the unusuyal instance,
enabling the department to refuse to issue a permit., The permit
system will also enable the department to quickly respond to
changing disease patterns outside of the state.

2 e .
RO%ERT G. BAETHELMESS, Chairman

‘BOARD OF LIVESTOCK

Certified to the Secretary of State April 13, 1978,
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
STATE OF MONTANA

In the Matter of the Amendment)
of Rules MAC 36-2,8(1)-5800 )
through 36-2.8(10)-8880 and )
the Adoption of New Rules Per-)
taining to Notices ¢of Intent ) NOTICE OF ADOPTION OF
to File an Application Pur~ ) AMENDMENTS OF RULES AND
suant to the Major Facility ) ADOPTION OF NEW RULES
Siting Act, and Pertaining to ) (MONTANA MAJOR FACILITY
Exemptions from Compliance ) SITING ACT)
with the Requirements of the )

Major Facility Siting Act )

TO: All Interested Persons:

1. On November 14, 1977, the Department of Natural
Resources and Conservation published notice of amendments to
Rules MAC 36-2.8(1)=-5800 through 36-2.8(10)-8880 concerning
the Montana Major Facility Siting Act at page 867 of the 1977
Montana Administrative Register, issue number 11.

2. The Board of Natural Resources and Conservation
has adopted the rules with the following changes:

Sub-Chapter 1
Definitions

36-2.8(1)-S800 DEFINITIONS. (1) Unless the context re-
quires otherwise, in these rules:

(a) "Act" means the Montana Beiliwy-Gieing-Ree-of-1073
Major Facility Siting Act, Title 70, Chapter 8, R.C.M. 1947,

4d3(b) "Application" means an application to the Depart-
ment for a certificate of environmental compatibility and public
need under Seeeien 70~806 of the Act, containing the information
required by that Section and these rules.

{(c) "Applicant" means the utjlity or person filing an
application with the Department,

(d) "Block load” means the load of a power customer whose
individual demand is ten percent or more of the peak demand at
the point from which it is served, or the load of any other
customer with which an applicant hag a specific contractual

agreement.,
fe¥(e) "Board" means the Board of Natural Resources and
Conservation.

4b}(f) T"Department” means the Department of Natural
Resources and Conservation.

e} (g) "Facility," "associated facilities," and "utility”
shaii-be-given-the-meanings-assigned-to-these-terns-by-Section
are defined in 70~803 of the Act.

hi--lonze-Areayi-for-clemtrieiby—consumption-purpeses—in
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rural-areasy-means-the-area-served-by-ench-distribution-peinty
irery-each-aubstations-~in-srban-arens-re-means-the~antive-—giby
or-metropotitan-arear—-For-gas-and-gaseline-consumpeion-purpesesy
the-term-means-the-area-defined-by-urban-and-eounty-boundariear

(h) "Interruptible load" means the load of any power cus-
tomer which may be interrupted by a utility under contractual
arrangement.

+£¥ (i) "Long range plan" means the plan, actual or tenta-
tive, which a utility has for the construction and operation of
its utility facilities for the ensuing ten 430} years, submit-
ted to the Department under Geetsen 70-814 of the Act, and con-
taining the information required by that Section and these rules.

(j) "Notice" means a notice of intent to file an applica-~
tion for a certificate under 70-806(7) of the Act, containlng
the information required by that Section and these rules.

{g¥ (k) "Transmission Corridor" means a linear tract of
land, ewe-{2}-mileas-or-leas-in-wideth;-where-a-transmisnsien—line
may-be-itocated;--it-differs-fvem-a-right-of-way-in-ehat-ip-ia
only-an-approximation-of-the-location-of-a-tramsmission~tines
at least 0.80 kilometers (about 0.5 miles) in width, within
which a transmission right-of-way less than 0.80 kilometers
{about 0.5 miles) in width may be located.

(1) "Transmission substation" means any new or proposed
structure, device, or equipment assemblege, commonly located
and designed for voltage transformation, voltage regulation,
circuit protection, or switching necessary for the construction
or operation of a proposed transmission line covered by the Act.

Sub~Chapter 2
; Applications

36-2.8(2)-5810 GENERAL REQUIREMENTS. (1) (a) The appli-
cant shall submit &wenty-{263% an original and 19 copies of the
application at the time of filing to the Department, 32 So.
Ewing, Helena, Montana 59601. The applicant may submit Ieas
fewer than tweney-£203} 19 copies upon prior written approval
of the Department.

(b) The application shall be typed, printed, or otherwise
legibly reproduced on 81/2" x 11" paper. Maps, drawings, charts,
or other documents bound in an application shall bhe cut or
folded to 8 1/2" x 11" size. Maps, drawings, or charts may
accompany an application as separate exhibits.

te}y--Pyped-or-effact-nateriai-shati-have-a-i-1/24-margin
on-the-binding-side-and-a-il-margin-en-ati-sther-sidess

4d>(c) All pages in an application shall be consecutively

numbered. -Maps, drawings, or charts accompanying the applica-
tion as exhibits shall be identified as "Exhibit " and if
comprising more than one sheet shall be numbered "sheet of

{e}(d) The application shall state the name, title, tele-
phone number, and post office address of the person to whom
communication in regard to the application shall be made.

(e) The application shall be accompanied by:
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(i) Proof of service of a copy of the application on the
chief executive officer of each municipality and county and
the head of each federal, state, and local government agency
or unit charged with the duty of protecting the environment or
of planning land use in the area in which any portion of the
facility is to be located, both primarily and as alternatively
proposed in the application. The applicant may contact the
Department, the Department of Community Affairs or the Environ-
mental Quality Council for advice regarding appropriate agencies
to be served. The state government agency heads to be served
shall include, but not be limited to, those of the Environmental
Quality Council and the Departments of Health and Environmental
Sciences, Highways, Community Affairs, Fish and Game, State
Lands, and Public Service Requlation.

(ii) Proof that public notice was given pursuant to 70-
806 (4) of the Act.

{2)y{ay--An-applicant-for-p-cercifiente-is-encouraged-teo
gubmit-the-application-te—the-PBeparement-at—least-two—<{3}-weeks
in-advance-of-the-appiicantis-fornat-£filing-of-ehe-appiication
for-inm-informal-reviewr-—-ciemse-interaction-with-the-Beparement
during-eha-pianning-and-compiiation-atage-witi-assist—the
applieant—in-preparing-a-more-cempitete-appiication-and-aise
witi-inercase-the-Beparementis-efficieney-in-evatuating-the
apptieacion-ence-formaliy-£iteds

(2) (a) An applicant is encouraged to meet with the Depart-
ment at an early stage of compilation of the application to dis-
cuss the application content.

(b) Within the two-+42}-week 30 day period after an appli-
cation is formally filed, the Department shall evaluate the
application to determine whether it is in patently substantial
compliance with the Act and these rules. If the Department
determines that the-appiieation it is not in-substaneial-com-
plienee-with-the-Ack-and-these-rultes-within-this-twe-{2}-week
per+ed, the application shall be eenstdered void and the
Department shall reject the application, notifying the applicant
in writing and listing the application’'s deficiencies, and the
filing-fee-shall-be-weeurneds returning the unexpended filing
fee with a proper accounting of any filing.

(c) A potential applicant may, prior to the application
filing date, submit a preliminary application for the Depart-—
ment's evaluation as to its compliance with the Act and these
rules. This evaluation shall be in lieu of the preceding
paragraph (2) (b) provided that:

(1) Pursuant to 70~806(2) (¢) of the Act, the potential
applicant contracts with the Department for the evaluation;

(ii) The contract includes provision for compensation,
not to be deductible from any filing fee under the Act, for
the Department's evaluation;

{111) The contract specifically provides that the Depart-
ment must find that the preliminary application is in patently
substantial compliance with the Act and these rules before the
application is formally filed with the Department, and the
Department does so find; and
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(iv) The contract includes provision for public notice
as required in 70-806(3) and (4) of the Act and 36-2.8(2)-§
810(1) (e) of thege rules.

(3) {a) The applicant shall submit supplemental material
as-needed to the application and when it becomes available
without undue delay after an application is filed to update or
finalize maps, drawings, and information submitted with the
original application. The Department may void an application
if an applicant fails to submit relevant supplemental material
as requested by the Department or when it becomes availahle to
the applicant or his agent or contractor; in this case, the un=-
expended filing fee shall be returned by the Department with a
proper accounting of any filing fee expended.

Prior to voiding an application for failure to submit rel-
evant supplemental material, the Department must notify the
applicant by certified mail that a voiding action is pending.
The notice must specify the material which must be provided
and provide a reasonable period by which the material must be
supplied to the Department.

Supplemental material inc¢ludes, but is not limited to,
information, data, reports, studies, determinations, analyses,
calculations, maps, drawings, or schematics not Inc¢luded in the
application which would define, describe, clarify, or demon-
strate the facility's:

(i) environmental impact;

(ii) design;

(iii) estimated cost;

iv) reliability;
v) operation;
{vi) preferred and alternative sites;

(vii) preferred and alternative technologies;

(viii) construction; zpg

(ix) in the case of a utility applicant, need for the
facility.

(b) If an applicant desires to change or add to an appli-
cation after it is formally filed, the applicant shall inform
the Department of the change or addition by certified mailing
or personal service. If, as determined by the Department, the
change or addition will result in a substantial change fn-the
enyirenmentai-impact-of-the-prepesed-fmneility-ar-a-substantial
ehange-in-the-tocation-of-alli-or-a-poreien-of-the-faeilityy
ether-than-as-provided-in-the-atternatives-set-£forth-in-the
eriginat-appiieationy-the-Beparement-shall-conaider-the-change
er-addition-to-constituee-n-new-applications—-Fhe-submissien
of-data-or-information-regquested-by-the-Bepartment—as-effered
by-the-appticant-te-expiatn;-supperes—eu-provide-detati-with
respect-to-an-ittem-deseribed-in-genceral-terma-in-the-original
appiieation-shail-net-be-eonsidered-to-constitute-a-new-applica—
tienf—-?he—appiieant-is-eneeurageé-te—make—updating-ehangea—er
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additiona-to-the-appiication-in-order-to-adopt-newer-technology
that-wili-lessen-envirenmental-impaces-of-the-preopesed-facikiieyr
in the facility design, location, or environmental impact, the
Department may consider the change or addition to require a new
application. A substantial change may include, buf 1s not
limited to:

A change in the type of fuel, method of cooling, or
method of pollution control proposed for the facility;

(ii) A change in the design of any major component of the
facility if the change would alter gignificantly the source or
composition of inputs to the facility or destination or composi-.
tion of outputs or emissions from the facility,

(iii)’ A change in facility size of at least:

(R) 50 MW electrical generating capacity; or

(B) 500,000 tons per year of coal utilization, refining,
or convertling capacity; or

(C) 25,000,000 cubic feet per day of gas production capa-

city; or

[BY 25,000 barrels per day of liquid hydrocarbon produc-
tion capacity; or

(iv) a change of at least one mile in the location of the

referred site.

The submigsion of data or information requested by the
Department as offered by the applicant to explain, support, or
provide detail with respect to an item described in general terms
in the original application shall not require a new application.
The applicant shall notify the Department in a timely manner of
any new available technology that will lessen environmental
impacts of the proposed facility.

{4) Information previousgly supplied as specified in the
rules in the annual long range plan or notice need not be re-
supplied; however, the applicant shall append an index listing
the previously supplied information.

36~2,8(2)-8820 CONTENT=-APPLICATIONS FOR ENERGY GENERA-
TING AND CONVERSION PLANTS. (1) An application for a utilit
facility defined in sukseetiem 70-803(3) (a) and 70-803(8] of
the Act %ene!gy~generaeing-and—eonveraion—piants¥-shali-eentain
the-£fotlewings which is an energy-generating or conversion plant
shall explain the need for the proposed facility. Such explana-
tion shall include a general discussion of the problem to be
solved and analyses and information as follows:

(a) Destination and disgtribution patterns of the energy
form to be produced by-eenversisn-pianesr--Fhis-infermatien
shati-be-given On an annual or biennial basis for a period of
ten years after operation of the facility is projected to begin.
Fhe-Bepartment-may-regquire-the-same-infermation-as-considered
necessary-and-appiicable-in-the-appiication~-for-energy-geneyra-
ting-plants--—-Gince-generating/transmisaion-systems-are-gener—
ally-intereonneeted ;-anisting-load-£fiow-dingrama-and-prejected
load-£iow-diagrama-indieating-dominant-and-peak-£iew-patterns
shati-be-suppliicd-for-the-appitcantis—system—and-for-ita-inter-
connected-netghboring-systems-on-an-annuat-er-pienniat-basts
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for-a-peried-ef-tan-{108}-years~after-operation-of-ehe-£faciitey
ig-projected-to-begins Diagrams of existing and projected
energy flows indicating peak energy flow patterns and the load
centers to be gerved by the proposed facility shall be supplied
for the applicant's system and for its interconnected neighbor-
ing systems on an annual or biennial basis for a period of ten
years after the operation of the facility is projected to begin.
For electric generation facilitlies the peak energy flow diagrams
shall be load flow diagrams based upon a model of the affected
regional transmission system recognized by the interconnected
neighboring utilities with which the applicant traditionally or
historically cooperates and plans as described in its long range
plan, Tf sufficient data are unavailable to conduct lcad flow
studies for the entire ten year period, projected peak load flows
shall be supplied in an alternate form agreed to in writing by
the Department.

fb}-—-Eneragy-use-data-ef-the-energy-form-to-be-produced—by
the-propesed-facittty--~Fhis-data-shatl-be~provided-on-energy
wge-for-the-twenty-{20)~years-immediatety-precading-the-year
of-appiieation~-{on-a-yeariy-basin};-and-a-proejection-of-such
use-for-the-ensuing-twenty-{28}-years-{ten-a-£ive-{5)-year-basin)
for-the-serviece-area-of-the-appiteantr--Prejections-of-toad
growth-shaii-inciude-a-eonsideration-for-historicat-load-growehs;
groweh-in-nunber-ef-augtoneras-and-eceonomic-indicators---Historie
and-prejectad-groweh-patterns-shati-be-cichar-pioktad-on-maps
or-equal-to-1:5007000-for-the-area-within-Montana-and-with-a
seale-targer-than-or~equai-€o-1:170067000-for—the-area-outaide
ef-Mentana-er-in-sueh-form-and-sealte-as-ehe-applicant-and-the
Deparement-may-agree-upony-—o¥-itt-may-be-subnitted-in-tabuiay
form-—-Where-appropristes-the-diseussion-shali-inelunde-informa-
tion-on-eonsiderations-affecting-regional-reserver-energyr-and
retiabitity-roequivementss

(b) For the service area of the applicant and any addi-
tional area in which the energy would be marketed, use data for
the energy form to be produced by the proposed facility.

(i} Historical and projected energy use data shall be pro-
vided in tabular form on an annual basis for the 20 years im-
mediately preceding the year of the application and for the en-
suing 20 years, respectively. For electric utilities, projec-
tions of both annual peak demand in kilowatts and annual energy
demand in kilowatt-hours shall be supplied.

(A) DMpplicants required to report to the Federal Energy
Regulatory Commission (FERC) or a state Public Service Commig-
sion (PSC) shall provide the historical and projected energy
use data as follows:

(aa) The 20 year historical data and 20 year projected
data shall correspond to the rate schedule categories reported
to_the FERC, or if not required to report to the FERC, to the
state PSC., The applicant shall furnish the current and pro-
jected coincidental peak demand of each customer class based
upon the latest load study data.

(ab) Projections of load growth shall include a descrip-
tion of the assumptions used in making the projections. The
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assumptions described shall include, but not be limited to:
assumptions about population growth; changes in the use of the
energy form to be produced by the proposed facility by the FERC
or PSC rate schedule categories; economic conditions affecting
industrial and commercial activity; conservation; and renewable
alternative energy use,

(B) Applicantsg which are not required to report to the
FERC or PSC shall provide the historical and projected energy
use data as follows:

(aa) The historical and projected energy use data shall
identify the portions of the energy consumption corresponding
to at least the following three categories: energy sold to
other utilities or customers for resale; block load customers;
and, all other customers.

(ab) Projections of load growth shall include a descrip-
tion of the assumptions used in making the projection. This
shall include, but not be limited to, assumptions about: pop-
ulation growth; changes in the use of the energy form to be
produced by the proposed facility by households and by agricul-
ture and industrial and commercial establishments; economic
conditions affecting industrial and commercial activity; con-
servation; and renewable alternative energy use.

(C) The applicant shall assess the effect upon demand of
changes in the average price and rate structure for the energy
form to be produced by the proposed facility.

(D) The applicant shall discuss any regional requirements
for energy and capacity reserves.

(ii) For electric utilities, annual peak and total annual
energy data for the most recent available year shall be separa-
ted into firm and interruptible loads and a description supplied
of the conditions under which the loads may be interrupted,
Fach interruptible load customer shall be identified and the
amount of the customer's interruptible load ghall be given.

(iii}) To facilitate a geographical reference for historical
and projected growth patterns, the 20 year historical and 20
year projected enerqy data for major load centers shall be plot-
ted on maps with a scale larger than or equal to 1:500,000 for
the area within Montana and with a scale larger than or equal
to 1:1,000,000 for the area outside of Montana, or in such form
and scale to which the applicant and Department agree. The
maps shall be plotted on five year intervals for the two 20

ear periods.
%ci The applicant's projected energy resources. The
applicant shall provide data on peak resources and average

resources under average and critical water conditions (i.e.,
average and worst water conditions that can be reasonably ex-
pecteéd based upon higtorical hydrologic data). The load
factors for each of the applicant-owned energy sources used by
the applicant in projecting peak and average energy resources
shall be specified.

For electric utilities, data shall be presented on general
reliability, i.e., the practice followed by the applicant with
regard to desired levels of generation reliability and an an-
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alysis of how that practice affects the cost of service to

consumers as compared with higher or lower levels of reliability.
(d) Pooling, interconnection, and exchange agreements.

Either a copy of each agreement to which the applicant is a

party or the following information for ¢ach agreement shall be

provided:
A brief description of the nature of the obligations

of and the benefits to the utility under the agreement;

(ii) A 1list of all parties to the agreement;

(iii) The time period during which the agreement is in
effect;

(iv) The amount of electrical energy in megawatts to be
exported from and imported to the utility's service area under

the agreement;
(v) The specified timing or rate of delivery or receipt of

the energy; and

(vi) The financial agreement involved.

(e) Copies of all contracts covering periods longer than
one year to which the applicant is a party for the purchase of
equipment or materials for the facility or for the sale of the
energy form to be produced by the facility. Copies of these
contracts shall be supplied. If at any time after the data of
the application but prior to receiving a certificate an applicant
enters into any such contract, the applicant shall immediately
supply a copy of the contract to the Department.

{4e} (f) Energy conservation er and promotion programs, if if
any, of the applicant £f-amy. An explanation shall be given re-
garding of the effects amd-aitevaktiems of sueh the programs wiid
have on past and present energy consumptlon rates and on exist-
ing-amd future energy growth rates. The applicant shall assess
the potential for conservation and a reduction in promotional
activities for reducing or eliminating the energy needs for the
proposed facility.

4d¥ (g) The role of the proposed facility in meeting energy
needs during its +he projected life ef-the-faeriityy-whieh-shall
be-diseussed according to the. following criteria:

(i) A description of the criteria utilized by applicant in
determining that the facility is necessary to meet the require-
ments of its customers or others, which shall make reference to
any studies prepared by the applicant, by regional planning or
coordinating agencies, or by others, which may relate to the
need for the proposed facility. The compatibility of these
criteria with state, regional, and national energy conservation
policies and programs shall be evaluated.

(ii) The extent the proposed facility will be unable to
meet the need for the energy form produced by the proposed
facility in the service area of the applicant.

(iii) The efforts by the utility to mimimige-new-impaectsy
as-by-buiitding-adequate-naw-£factiiuies-to-mect-n-iong-range
demand;-therefore-reducing-the-need-for—inastalling-another-new
faetitey;—or-by-utiltizing-and-expanding-existing-facitteiear
determine the adequacy of the facility to meet long range demand.

(iv) - Opportunities for joint use with energy-intensive
industries or other activities, to utilize the waste heat from
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the proposed facility.

(v) Research activities of the applicant ef-new concern-
ing technology avaiiable-te—-it which might minimize environ-
mental emd-esepomie-impace, socigl, or economic impacts, or
improve the overall efficiency of the facility.

{vi}--Fhe-propesed-on—tine-iife-and-the-projected-opera-
ting-ecapacity-during-the-on-iine-tifa-of-the-£netlitys

(vi) The egtimated on-line life of the facility.

(vii) The projected operating capacity during the on-line
life of the Facility.

{e}--Reasenabie-aiternative-eanergy-seurees—and-technolegies
for-ehe-anevgy-form-preducad-by-the-proposed-facitiitey:

(h) Reasonable alternative energy sources and technologies
for the energy form produced by the proposed facility.

(i) Exeampies-cf-aiiéermative-cnergy-senrees-are-alternative
etectrictty-sources-derived-from-nuelenr-pover-generation;-hydro-
eteetrie-power-generationy—eeai-fived-power-generationy-ckaecy
and-aleernative-gaseline—seurees-derived-from-crude-oiis-oil
shate;-synthetie~gasolinc-£from-esat-iiquefmetions-cter Examples
of alternative energy sources include, but are not limited to,
c¢rude oil, nuclear, coal, hydro, wind, and solax energy.

(11) Examples of alternative technologies a¥e include al-
ternative cooling systems and alternative air and water pollu-
tion control devices.

{titdy=-=Enplanation-shati-be-given-as-to-why-the-prefaprred
soureces-and-+oechnotogy-are—betber—than-the-ateernativess=--Fhig
comparisen-shati-incinde~soeinl —eeoncnier-enginearing-{inetad-
ing-eenstruetiont;-and-envirenmental-£factors:—-Fhe-diseussion
ghati-atae-ineiunde-the-types-pf-diffienleicg-that-witl-be-en-
countered-if-ather-sourecs-or-pechneisgies-ara-chemseny-how
theme-diffienivies-night-be-setvedr-and-the-esdvantages—and-din-
advanktages-of-cach-solutions

t£}--Fhe-preferread-site-and-attarnative-siten-conasidaered
by-the—appiicant-—-Reasens—the-preferved-site—ia-superior-te
the-alternative-steas-shatl-be-discussed-—-The-discussien—shail
ineiude-a-consideration-and-comparison-of-social;-econemiea;
engineering;-and-environmental-facters;-both-during-and-the~con-
struction-and-sperationat-phasesc

$tty--Gocint-factorns-shati-inciundey-bak-not-he-1imitad-tos
projected-changes-in-seetat-serueturesr—impacts—on-pubiie;-semi-
publie-and-private-serviecest-echanges-in-population—and-iteeal
tife-style-{i-er~farming-community-or-industrial-communiey=

4it)-—~Economic-factora-shaltli-ineluder-but-mot-be-imibed
tor-construction-and-operakion-costsr—eanations—locat-and
governmental-inceme-gencrated-£from—the-propesed-£aciltieysr-locad
and-governmentai-spending-in-cducationy-wetfare,-roadsr-medicat
eavrer—ltow-enforcementr;-and-other-mervices~aa-retared-to-the
prepesed-factiitys

{it4)--Natural-envirenmental-faerors-shatri-ineluder-but~
not-pe-iimited-tos-climatey-geologyr-seiir-hydreiogy;-vegeta—
tions-and-wiltdiifes

tiv)i-——Euitural-environmentali-€actors-shali-ineludes-but
not-be-iimited-toy-enisting-and-potentiai-iand-usea-suech-as-
reeragtional;-hiseevicals-arehaecsltogieal—aguiculteural;—trana~
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portatiens-commereinl;-residentinky-and-industriak-upens
tg}--Brawinga-and-mapsy-as-£foiiews:
tiy--Preliminary-site-pians-at-a-scale-ae-teaat-1inigol

indicating-the-anticipated-toeation-of-nii-proposed-£aneilicicn

sueh-aa-major-seruetures;-roadsy-~material-stovage-piiear;-ekess

{it}--5ite-anatysis-mapa-depieting-the-retevant-mappable
factora-tistad-imn-subparagraph-{£;-of-this-subseations

{iiiy-~Any-eother-maps-or-dravings—neecessary-ee-tilustrate
the-proposed-faciitty-

th)--Besign-eriteria-and-objeerives—£for-the-major~-compon—
ents-ef-the-preposed-£faeility-such-as-a~-beiler;-geeam-genera~
tory-turbine-generater;-cooling-facilttion;—and-emission~control
deviceas

{i}--Material-anatysis:

={t}-—Ali-materiais-auach-as-air;-waterr-conl;-chemical-eom~
peundgry-eter;-thaet-flow-inte-{ises;-are-neiltized-by)-the-pro-
poaed-faeitity-shati-be-anatyzed-as-folieows:

{aar--—eonsumption-rates

{ab)--detailed-chemical-content-of-all-input-matertaiss

{ae}--BPY-content-of-fuel-materinls

{ady-~seurces-of-atli-inpue-materialas

fity~=-Materiat-and-energy-£fiow-diagrams-{ineinding-heat-and
radiant-energy-flows)r-shati-be-submitted-to-titustrate-the-path
ef-each-input-materiat-through-the-£fpetitey-tn-a-guatieative-and
guantitaeive-manner—-to-—the~end-ef-itta-£low-eyetes

{t3}--Preatment-of-nli-materinls-that-£iow-ount-of-the-propes-
ed-faeilityr~~Phese-naterinta-may-be-divided-into-three—{3)-major
eategoriess

£i}--Producta-and-by-products-such—-as-gasy-hydrecarbon
tiguid-and-electricityy

f {ti+ty~~Waste-Rateriala-—sweh-as-exhangse-gas-and-ltiquid-and
sotid-wastess

{iti}-—-Makeriala-sunch-as-heat-and-radiant-energy-that
eseape-during-preocessingr--Fhe-method-of-treating-and-dispera-
img-each-of-these-maverinlts-shati-be-discussed-in-detati--~Fhe
methed-ef-monttoring—the-treatment-and-diapevaal-ef-anch-of
these-materinis-ghati-alse-be-discnaned-in-detaiis

tk}-~Eonstruction-anatysisr-as-followss

{tiy--Eonstruetion-erew-by-aiper-skilti-and-ehe-variation-of
size-nceording-to-the-construction-scheduieasr

tity~=-Construetion-sequence~-and-the-time~-sehedunie-of-com-
pleting-each-components

titd}y~—Congeruceion-nethods

+1}=--Reelomation-method-to-be-enpleyed-on-resourcea-dia-
turbed-during-construetion-

(iii) The applicant shall evaluate load control tech-
nigues to determine whether they are cost-effective alterna-
tives to additional generation.

(iv) Explanation shall be given as to why the applicant
chose the preferred energy sources and technology rather than
the alternatives. This explanation shall include social,
economic, engineering (including construction), and environ-
mental factors.
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(v) The applicant shall explicitly demonstrate the method-
ology ugsed to optimize the proposed facility capacity, load
factor, and type in order to achieve maximum economies of scale
and the applicant's desired level of reliability at the lowest
economic cost.

(2) _ Applications which involve more than one participating
utility shall demonstrate that a joint interest venture is in the
interegt of the participants and the public,

(a) Joint applicationg shall assess the henefits anticipated
to the respective utilities such as financihg, economies of
scale, and reliability.

(b)  Joint applicationg shall evaluate possible adverse
impacts such as loss of flexibility, differing degrees of urgency
due to differing growth rates in energy demand, and differing
state policies on energy conservation and utility rate making.

36-2.8(2)-5821 CONTENT--APPLICATIONS FOR UTILITY AND NON-
UTILITY ENERGY GENERATING AND CONVERSION PLANTS: ALTERNATIVE
SITING STUDY.

(1) An application for a utility or nonutility facility
as defined in 70-803(3) (a) of the Act shall contain a recon-
naissance level alternative siting study, which shall include
at least the following:

(a) Definition and discussion of the quantities, sources,
and acquisition patterns of major inputs (i.e. inputs costing
at least one percent of the facility operating costs) to the
proposed facility.

(b) Definition and discussion of the quantities and des-—
tination and distribution patterns of the output of the proposed
facility.

For a utility facility the information provided in
36-2.8(2)-5820(1) (a) - (1) (d) of these rules is sufficient.

(c) A determination of potential sites for the facility.
Such determination shall include the following information or
analyses:

(i) A nonutility application shall contain a determina-
tion of the geographic range of economic feasibility of the
facility to the applicant from an analysis of the absolute
costs of varying the location of the facility.

(A) The analysis shall specify the effect upon the follow-
ing costs, calculated on an equivalent basig, as the facility
Tocation would be moved toward demand or market centers or the
sources of inputs such as, but not limited to, water, coal,
raw materialsg, or labor:

the construction and operation c¢osts including both

labor and transportation of materials and fuel;

the costs of shipping the output of the facility;

the time required to amortize the investment in
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the facility:; and

the net energy required from the raw material to the

product use stage.

(B) Theo analysis resulting in the delineation of the
geographic range of economic feasibility shall demonstrate
that no other areas of economic feasibility are overlooked or
excluded. This may be accomplished by providing cost algorithms
or maps from which the total facility costs can be calculated
at sites inside and outside the range of economic feasibility.
Regardless of the method of demonstration, sufficient data and
discussion must be supplied to enable the Department to recon-
struct the analysis resulting in the geographic range of econ-
omic feasibility.

(ii) A utility application ghall include an appropriate
analysis which demonstrates whether or not any facility site
exists outside of Montana which would result in Jower costs of
delivering the energy form in question to the load centers to
be gerved by the output of the proposed facility than sites
within Montana.

(A) The analysis shall include, but not be limited to,
the following:

(aa) A list and description of sites that were evaluated
outside Montana, including both load center and other locations.

(ab) A list and description of sites initially evaluated
in Montana.

ac An analysis of the delivered cost of energy to the
load centers identified in 36-2.8(2)-5820(1) (a) from a facility
built at each of the sites required by 36-2.8(2}-5821(1) (c) (ii)
(A) (aa)=(ab). Such costs, calculated on an equivalent basis,
shall include, but not bhe limited to: construction costs, in-
cluding a specific analysis of the effect on such costs of a
facility location in a remote, sparsly populated area due to
potential high labor turnover and low productivity; and opera-
tion costs including differences in labor productivity and
differences in transport costs of inputs to and outputs of the
facility, including transmission line losses.

(ad) Sufficient data shall be provided to permit the
Department to reconstruct the analysis.

(B) If a facility site outside Montana would result in
lower costs of delivering energy to the load centers to be
served by the proposed facility, then the application shall
contain an explanation of why the facility is proposed to be
congtructed in Montana.

(iii) The applicant shall designate potential facility
sites 2.6 square kilometers (about one square mile} in area.

A nonutility appljication shall designate these sites within
the geographic range of economic feasibility. A utility
application shall designate these sites within at JTeast the
entire area of Montana., Thege siteg shall reflect the avail-
able diversity of such factors, as but not limlted to, proxi-
mity to population centers, process water, exlsting trans-
portation corridors, and demand centers. The sites may not
include specially managed areas in which federal, or state
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legal restrictions would prohibit siting the proposed facility.

(iv) The potential sites shall be compared on economic
and environmental grounds and a preferred site designated.

The criteria which shall be considered in comparing the sites
shall include, but not be limited to, the following:

() Cost minimization, reliability, and other criteria
which would maximize the usefulness of the site to the applicant.

(B) Social impact criteria. The application shall contain
an_appropriate assessment of the relative social impacts at the
different sites. For the county in which a facility is pro-
posed and any other county within 16 kilometers {about 10 miles) .
of a potential site, the attitudes of the county residents
should be evaluated toward the cumulative effects of the type
of development likely to follow the proposed development and
towards growth and development in general. The applicant may
upon prior written approval of the Department assess the social
impacts by another method.

(C) Socio-economic criteria. Evaluation shall be made of
the ability of the area in and around each site to supply con-
struction and operational labor to the proposed plant and pro-
vide social services for the required inflow of direct and in-
direct labor and associated population. The evaluation shall
include, but not be limited to, a discussion of: the existing
labor force; supply of skilled labor within the area to meet
the job requirements for the facility; and present and project-
ed employment and unemployment rates. Consideration shall also
be given to the differential impacts near the different sites
on public and private economies including, but not limited to:
taxes; public expenditures for hospitals, mental health facil-
ities, public health service, sewer and water systems, schools,
roads, police and fire protection; existing businesses and
farms; and labor and housing markets.

(D) Social welfare. Evaluation shall be made of the
differential impacts of the facility at the different sites on
particularly sensitive segments of the local population such as
the poor, the elderly, the long term unemployed, and the ill for
whom sensitivity to likely emissions from the plant shall be
considered,

(F) Environmental criteria. Using at least existing infor=-
mation, the sites shall be compared as to existing ambient air
and water quality relative air pollution potential, and the
possibilities and difficulties for acquiring and disposing of
process and cooling water and disposal of solid wastes. For
each site any legal restrictions which would increase the
difficulty and cost of compliance with air and water quality
standards shall be noted and discussed (e.g. proximity to PSD
Class I areas). The likelihood of impacting areas of high
productivity of plant or animal habitats or of impacting rare
or endangered species shall also be evaluated. The compati-
bility of each site with existing federal, state, and local
land use plans and local legal restrictions shall be discussed.
Should a potential site not be compatible with a local legal
restriction, justification shall be given explaining why the
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restriction would be unreagonable and should not be applied
to the proposed facility. The explanation shall include one
or more of the factors cited in 70-810(1) (f) of the Act.

{F) Economic-environmental. Evaluation shall be made of
the short and long-term external economic impacts such as the
effect on neighboring land productivity caused by the changed
air and water quality, of the opportunity cost of the water
withdrawals for the facility, and of the expected impacts on
housing and public services.

(d) "Designation and description of the preferred site
considered by the applicant. The application shall designate
the applicant's preferred site among the potential sites and
shall provide a detailed justification for this designation.
Additionally, the application shall contain a detailed des-—
cription of the preferred site, including considerations of
social, economic, engineering, and environmental factors, dur-—
ing both construction and operation phases of the proposed
facility.

(i) Social factors shall include, but not be limited to:
projected changes in social structures; impacts on public, semi-
public and private services; changes in population and local
life style (e.g. farming community or industrial community).

(i1) Economic factors shall include, but not be limited
to: construction and operation costs; taxation; local and
governmental income generated from the proposed facility; and
local and governmental spending in education, welfare, roads,
medical care, law enforcement, and other services as related
to_the proposed facility.

(iii) Natural environmental factors shall include, but not
be limited to: climate, geclogy, soil, hydrology, vegetation,
wildlife, air quality, and water quality.

(iv) Cultural environmental factors shall include, but not
be limited to: existing and potential land uses such as recrea-
tional, historical, archaeological, agricultural, transporta=-
tion, commercial, residential, and industrial uses,

(2) Records, materials, or other information furnished
pursuant to the Act or these rules are a matter of public
record and are open to public inspection. However, any records,
materials, or information entitled to protection asg trade
secrets shall be maintained ag confidential if so determined
by a court of competent jurisdiction.

36-2.8(2)-5822 CONTENT--APPLICATIONS FOR UTILITY AND
NONUTILITY ENERGY GENERATING AND CONVERSION PLANTS: FACILITY
DESCRIPTION AND DESIGN.

(1) An application for a utility or nonutility facility
defined in 70-803(3) (a) of the Act which is an energy genera-
ting or conversion plant shall describe the proposed facility
including the following information:

(a) Drawinge and maps, as follows:

(i) Preliminary site plans at a scale no smaller than
1"-400"' indicating the anticipated location of all proposed
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facilities such as major structures, roads, and material
storage piles. The site plans shall include topography and
proposed drainage control,

(ii) Any other maps or drawings necessary to illustrate
the proposed facility.

(b) Design specification, criteria, and objectives, or
other information of sufficient detail that will enable the
Department to determine the levels of emissions, including
gaseous, liquid and solid effluents, and the reliability of
operation of the major components of the proposed facility such
as a boiler, steam generator, turbine generator, cooling facili-
ties, and emission control devices. The applicant shall supply
a list of any reports, documents, studies, analyses, determina-
tions, or calculations performed by the applicant or by any con-
tractor on the applicant's behalf which indicate that the design
specifications and objectives for the major components are ade-
quate and can be maintained in the continuous operation of the
facility (e.g. bench, pilot, or demonstration scale emission
control equipment reports).

(¢) Material analysis.

(i) All materials such as air, water, coal and chemical
compounds that would flow into, (i.e., be utilized by) the pro-
posed facility shall be apnalyzed as follows:

(A) consumption rate;

(B) detailed chemical content of all input materials; and

(C]  heat content of fuel material.

(ii) Material and energy flow diagrams (including heat
and radiant energy flows) shall be submitted to illustrate the
path of each input material through the facility in a gqualita=~
tive and quantitative manner to the end of its flow cycle.

(d) A gualitative and quantitative discussion of the
treatment of all materials which would flow out of the pro=-
proposed facility. 1If precise estimates of output quantities
are not available, then a guantitative range of output amounts
shall be specified. The method of using, treating, and dis-
persing materials in each of the following categories shall be
digscussed iIn detail, including the method of monitoring the
use, treatment, and dispersal:

(i) Products and by-products such as gas, hydrocarbon
liguid, and electricity:

(ii) Waste materials suchi as gases, liquids, and solids;

(iii) FEnergy forms such as heat and radiant enerqy that
escape during processing.

(e) Construction analysis, as follows:

(i) The construction crew by size, skill, and the varia-
tion of size according to the construction schedule;

{iij) A milestone chart and critical path method chart
showing the estimated construction seguence and the time sche-
dule of completing each component; and

(iii) Construction method.

(f}) Reclamation methods to be employed on resources dis-
turbed during construction, operation, and decommission phases
of the proposed facility (e.g. the proposed reclamation method
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for an ash disposal pond after the facility operational stage).
{g) The projected method of decommissioning any proposed
nuclear facility.

36-2,9(2)-5830 CONTENT--APPLICATIONS FOR _ELECTRIC TRANS-—
MISSION L,INES AND GAS OR LIQUID TRANSMISSION LINES.

(1) An application for a facility defined in subsections
70-803(3) (b) and 70-803(3) (¢) of the Act which is an <4electric
transmission linea-and or gas or liquid transmission linea}
shall contain the following:

(a) An explanation of the need few-eransmitting-eiee—
tricity;-gasy—or-iiquid-hydrecarbon-preducts-frem-A-{starting
peint}-te-B-{ending-peineyr for the proposed facility to trans-
mit electricity, gas, or liquid hydrocarbon products.

(i} For electric transmission lines the explanation of the
need shall includé one or more of the following factors based
on existing or projected conditions:

(A) Insufficient power transfer capacity under normal or
contingent operating conditions. The power transfer capacity
of a transmission line is defined to be its surge impedance
loading, thermal rating, or its power transfer capability for
a specified power factor and voltage drop, References to
thermal rating shall define and quote both the normal and the
emergency thermal ratings. Every reference to the normal trans-
fer capacity of a power line must be based on a specified stan-
dard power factor and voltage drop limit (e.g., unity power
factor and eight percent voltage drop). Reference to emergency
power transfer capacity (applicable under contingent operating
conditions) must specify the voltage drop acceptable for the
period of contingency.

(B) Transient stability consideration under normal or
contingent operating conditions.

(aa) Contingent operating conditions for transient sta-
bility considerations should be based upon appropriate criteria
such as: for steady state conditiong, a single line outage dur-
ing heavy winter or summerpeak loads; or for outage conditions,
one line out on maintenance and another tripping on fault. The
applicant shall specify the basis for the criteria used.

(ab) A stability study shall be submitted with any applica-
tion based all or in part upon the need to alleviate a trans-
ient stability problem. Included with the study shall be suf-
ficient input data to enable the Department to evaluate case
Tuns and to determine the need for additional case runs. If so
reguested by the Department, the applicant shall supply suf-
ficient input data to allow the Department to conduct its own

study.

(C) Excessive voltage drop in the transmission or sub-
transmission network under normal or contingent operating con-
tingent operating conditions. The application shall specify
any applicable design or operating voltage drop standards
or legal voltage drop restrictions.

(D) Reliability of service considerations. Any applica-
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tion based on or referring to reliability of supply considera-
tions shall provide the following:

(aa) Historical line outage data including the duration
and location and cause of the outage, the load lost, and the
number and type of customers affected if known.

{ab)  Information on the practice followed by the applicant
with regard to desired levels of transmission and distribution
reliability and an analysis of how that practice affects the cost
of electricity to customers of the applicant as compared with
higher and lower levels of reliability.

{ac) A list of the types of customers in the area to be
served by the proposed facility which would be effected in the
event of an outage on the existing transmigsion system. The
list shall identify specifically all industrial customers and
all customers involved in the protection of the public health,
safety, and welfare (e.g. hospitals, nursing homes, or police
and fire departments). BAny other customer which in the appli-
c¢ant's opinion reguires special reliability considerations
shall also be specifically identified.

(ii) Applications for electric transmission lines not
baged solely on transient stability considerations shall include
the following:

(A) A minimum of four load flow studies showing: the base
case illustrating the problem; the immediate effect of the solu-
tion; and two load flows showing the performance of the solution
five and ten years later, or at other annual intervals agreed
to in writing by the Department for which load flow data are
available. All load flow studies shall clearly indicate any
agsumptions made, including any relevant input data, and a single
line diagram showing MW and MVAR loads and flows and voltage
levels.

(B) Ten year historical and ten year projected load growth
data at each point of distribution in the area needing addition-
al facilities. These data shall be provided in tabular and
graphic form. Projections of load growth shall include a des-
cription of the assumptions used in making the projection. This
shall include, but not be limited to, assumptions about: popu-
lation growth; changes in electrical use per household; indus-
trial, commercial and agricultural use of electrical energy and
power; economic conditions affecting industrial and commercial
activity; conservation; and renewable alternative energy use.
The effect upon demand of changes in the average price and
rate structure for electric energy shall be assessed.

(aa) Whenever anticipated additjonal load is used to
justify or support an application for a new transmission line,
the applicant shall list both the total connected Ioad and the
after-delivery maximum demand for each additional load. The
ratio of the after-delivery maximum demand to total connected
load for the anticipated additional load shall be compared to
the same ratio for similar existing customers already on sexvice
to establish the validity of the after-delivery load estimate
{e.g. the projected ratio for a new sawmill shall be compared
to data for an existing, similar sawmill customer).,
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(ab) An explanation shall be given of the effects of
the applicant's energy conservation or promotion programs, if
any, on past and present energy consumption rate and on future
energy growth rates. The applicant shall assess the potential
for conservation and a reduction in promotional activities for
reducing or eliminating the need for the proposed facility.

The application shall include a discussion of the consistency
of the proposed FTacility with state, regional and national
energy and congervation policies and programs.

(b) A discussion of the availability of various tech-
nologies that can fulfill the need. Bxapieimn-why-the-preferrecd
technotogy-ia-beeter-than-the-others-~-Fhia-shati-inelude-mocialy
cesnomicy~engineering-and-environnental-facktorar--Thig-diseus—
sien-shati-atso-inciude-the-bypes-of-difficuttten-that-witi-be
encountered-if-other-technoltogies-are-cmpioyedy—how-these
difficuletens-ecan-be-sotvedr-and-what-advantages—and-disndvantages
are-inveiveds ’

(i) Explanation shall be given as to why the applicant
chose the preferred technology rather than the alternatives.
This explanation shall include social, economic, engineering,
and environmental factors. The recommended transmission tech-
nology and all alternatives considered shall be shown graphi-
cally in a manner agreed to by the applicant and the Department.

(1i) The application shall discuss the applicability of
load control techniques for solving or mitigating the need for
additional electric transmission facilities. If applicable an
evaluation shall be provided which determines whether load
control techniques are cost effective alternatives to addition-
al electric transmission facilities,

(c) A projection indicating when the proposed facility
will become insufficient to meet the future growing demand at
which time a need will exist to construct additional facilities
to meet such demand. Included with the protection shall be a
detailed explanation of the methodology by which the projection
Is made including load flow studies or other calculationg.

(d) The efforts by the applicant to minimize impacts, as
by building facilities to meet a long range demand, therefore
reducing the possibility of installing another new facility,
or by utilizing and expanding existing facilities, or by remov-
ing older facilities after locating new facilities in better
locations.

te}--Fhe-preferrad-transmission-eorridor-and-atternative
transmission-corriders-considered-by-the-appliieantr--Reagons
the-preferred-eorridor-is-superier-to-the—ateernntive-corrideors
shail-be-discussed:--Fhe-diseunssion-shali-inelude-a-considera~
tion-and-comparison-ef-sceinl;-cconomicr-engincering;-ard-en—
virenmental-factorar-both-during-tha-construction-and-opera-
tienat-phases:

(e) Research activities of the applicant on technology
which might minimize environmental, social, or economic
impacts, or improve the overall efficiency of the transmission
system.

(f) The preferred transmission corridor and reasonable
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alternative transmission corridors considered by the applicant,
Reasons the preferred corridor is superior to the alternative
corridors shall be discussed. The discussion shall include a
consideration and comparison of social, economic, engineering,
and environmental factors, during both the construction and
operational phases.

(i) Social factors shall include, but not be limited tos:
projected changes in social structure; impacts on public, -
semi-public and private services; and changes in population
and local life style (i.e., farming community or industrial
community).

(ii) Economic factors shall include, but not be limited
to7: construction and operation costs; taxation; local and
governmental income generated from the proposed facility; and
local and governmental spending in education, welfare, roads,
medical care, law enforcement, and other services as-welated
te-the-proposcd-faciltiey

(iii) Natural environmental factors shall include, but
not be limited tos: climate, geology, soil, hydrology, vegeta-
tion, end wildlifes, and air and water quality.

(iv) Cultural environmental factors shall include, but not
be limited to, existing and potential land uses such as recrea-
tional, agriculturals; and industrial uses.

4£)(g) Drawings and maps, as follows:

{4}-——Fhe-preferred-and-alearmative-rontes-aof-transmigaion
corvidors—ashati-he-piotted-en-H:6-6c6+-71/2-minunte—topographse
maper-or-maps-from-other-sonrees-of-perial-photeographs-with-a
seate-ne~gmatler-then-1+247000---3f-the-above-degeribed-maps
er-aeriat-photes-are-not-avaitabler-maps-with-a-seale-of~1+1254
666-shalit-be-uaed---{Maps-of-the-lnteer-scate-covering-Montana
are-available-from-the-Bepartments )

{1t} --Brawings-ef-preferred-and-atternative-arehitectural
designa-for-facilitien-such-nd-electric—tranamimston-struaturessy
aguedaetsr-substationsy-—and-pump-astations-shati-be-submieeeds

(i) The center or outer boundaries of the preferred and
all alternative corridors shall be plotted on United States
Geological Survey (USGS) 7 1/27 or 15' quadrangle maps or USGS
maps preliminary to the published quadrangle maps. If USGS
gquadrangle or preliminary maps are not available, then the
corridors shall be demarcated on maps with a scale 1:125,000
or larger. The lines marking the corridor boundaries or center
shall be no wider than one millimeter and shall be located
accurately to within 0,16 kilometerg (1/10 mile}. If aerial
photographs with a scale 1:62,000 or larger exist and are
avallable, the applicant shall also plot the corridor boundaries
on them and submit them with the application.

(ii) Tor electric transmission lines a map showing the
geographic locations of all power lines of design capacity of
50 kilovolts and larger in the vicinity or referred to in the
application shall be included. The map lines representing
the power lines shall be no wider than one millimeter and shall
be located accurately to withing,40 kilometers (1/4 mile) or
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0.32 centimeters (1/8 inch) on the map, whicheyer is smaller.

{9} (h) Description of engineering design specifications
or criteria as follows:

{i}-~For-electric-transmiasien-tiness

+aay—-Conducters-by-material-typey-ereoss-sectiony-mid-
apan-greund-clearancer-spacing-between-phasesy-etess

{ab}--hightning-pyretection-aystems

{ac}--Insulaters-by-sizer—materiats

{ad}--Fhermat-capacity-and-ratings

{ae}--Power-tosses-pu-pereentage—esf-lroad-and-KvA-raeings

{af}--Physical-relinpitity-of-iine-due-te-geegraphie
ieeation-and-conditiony

{agy—-Subatationss

tah}--Planned-operatienal-veltages

{aiy--Ericicat-voltager

{14} --For-gas-and-iiquid-tranamiasion-ltiness

taay-—-Condutt-sizes

fab}--Pressure;

{ae}--Fransmitting-or-pumping-capacity--nermat-and-maximam;

{ady--Insulation-method-{if-any}s

faey--Pumping-stations;

{afy-~Eathodic-proteckion-systens

(i) For the preferred and each alternative electric trans-
mission plans and technologles identified in 36~2.8(2)-5830(2).

{A) General:

(aa) Length, voltage and surge impedence loading the
transmission line;

{ab) Number and location of substations affected;

{ac) Estimated beginning and ending dates of construction
{(a bar chart for the transmission line and each substation shall
be attached);

(B) General design;

{aa) Corona loss in KW mile;

{ab) An estimate of minimum and maximum right-of-way widths;

and
T (ac¢) Line losses as percentages of thermal rating and trans-
fer capacity for a specified voltage drop and load power factor.

(C)  Conductors:

{aa) Number of conductors per phase;

(ab) Bundle spacing, configuration, and space details,
where applicable;

{(ac) Conductor type, size, and code name;

(ad) Theoretical voltage gradient in KV/cm and as a per-—
centage of critical voltage gradient for the line; and

(ae] Equivalent phase spacing.

(D) Structures;

{aa) Height range; and

{ab) Approximate number per mile.

(E) Substations:

(aa) Map showing the proposed location of each substation
and extension; and

(ab)  Approximate land requirements.

(F) An assessment of potential corona and hardware genera-
ted audible noise and radio and television interference problems,

’
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Data and calculations regarding potential audible noise and
radio and television interference shall be provided.

{ii)  For gas and liquid transmission lines:

(A) Conduit size;

(B) Presgsure;

(C) Normal and maximum transmitting or pumping capacity;

(D) Pumping statlionsg; and

(E) Cathodic protection system.

th} () Construction analysis, as follows:

(i)  Construction crew by size, skill and the variation of
size according to the construction schedule;

tii}--Construction-sequence-and-the-time-seheduie-of-com-
pieting-each-phase-of-construstions

(ii) A milestone chart and a critical path method chart
showing the estimated construction sequence and the time sche-
dule of completing each component; and

(iii) Construction method (i<es7 e.g., ereeting erection
of tower or pole structures, stringing conductorsr-etes}.

4% (k) Reclamation methods to be employed on resources
disturbed during construction and operation.

36=-2.8(2)-5840 CONTENT AND FORMAT--APPLICATIONS FOR OTHER
FACILITIES.

(1) For facilities other than those described in seetiens
36-2.8(2)-5820 amd through 36-2,8(2)~S5830 of these rules, con-
tact the Department to obtain a format and content fitted for
the proposed action.

36-2,8(2)-8850 FILING FEE AND ESTIMATED COST OF FACILITY.

{1}--As-a-pare-of-an-appiicakion-for-facilities-defined-in
Beetion-70-80343}{ar-ef-the-Aak;-and-asseeinted-facilitinn—the
espimataed-construction, ~angineering;—and-neguintetony-~and-con—
tingeney-coats-ahali-be-teemigedy-showing-various-cempenents
and-how-ecosta-were-cateninted-in—the-foliowing-manner= (1) Asg
a part of an application for facilities defined in 70-803(a)
of the Act and associated facilities defined in 70-803(4) of
the Act the total costs and expenses attributable directly or
indirectly to the engineering and construction of the proposed
facillty and asscociated facilities shall be estimated and
described in as much detail as possible. As used herein, en-
gineering costs include the costs related to planning, design,
and land component acquisition. Construction costs include
costs related to the site preparation, erection and assembly,
and commisgioning costs.

Such engineering and construction costs shall include,
but not be limited to, the following: c¢osts Of materials,
supplies, and equipment, including allocable congtruction
eguipment costs; labor and management personnel compensation
and salariesg; contract and subcontract fees; employee bene=-
fits; employment, sales and use taxes; per diem and subgis-
tence allowanceg; site acquisition expenditures excluding the
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acquisition costs of mineral rights and interests; the costs
of access roads including modifications and improvements to
existing roadways when such modifications or improvements are
necessitated by the proposed facility, and the costs of other
dependent components; and all other costs necessary and inci-
dent to the construction of the proposed facility.

The engineering and construction costs as defined shall be
itemized by components together with an explanation of how
the costs were calculated in the following manner:

(a)  For plant facilities:

(i) Eatimated-piant-—faeitiey-eCosts shall be itemized
by components whieh-have-diffevent-funerions-sueh~as (e.q.
building structure, boiler, generator, and cooling tower;
which have different functions. -

{31y —-Heeimated-poilution-controi-faciltity-conts-ahall
almo-be-ieemized-by-componentay;—sueh-as-altectrestatie—pre-
eipitakows-atas

(ii) Estimated costs of pollution control facilities
such as electrostatic precipitators shall also be itemized

by components.
(b) For associated facilities:

(i) Estimated costs fer-assceiamted-£fameiiities shall be
itemized by components whieh-have-diffevent-£funetions-sueh-as
(e.g. the water supply line, pumping station, amd surge pond,
and electric transmission lines) which have different functions.

{(c) For electric transmission line facilities:

(1) Estimated transmissien-line cost per mile and the
total length of transmission line;

44} --BEatimated-cose-fer-ench-gubstationy-capacitor—and
reactor-and-ail-the-facilities-amsocinted-with-thae-tranamiasion
tines

t2}--As-a-part-ef-an-application-for-gas-and-iigquid-trans-
misston-faciltipies-dafined-in-Gection-70-0803+3)fta}-of-the-Rety
the-estinated-construetion;—engineering;-and-contingeney-costks
ahati-be-teemizedr-showing-variouna-componants—and-how-costa~ware
eateninted-in-the-£following-manners

ta(-~Easuimated-eranasmission-tine-asst-per-mite-and-the
totnt-tength-ef-the-tranamisston-tiner

{b}y--Hatimated-cost-for-ench-subaskarions-pumping-atkations

eter
13)--In-determining-estimated-construstiony—engineeringy -
iand-acquisietons—and-contingency-coskesy-infiakionary-and-es-
cetotion-€fanctora-shati-be-used-in-the-entevlations---Methods
of-catecutating-the-infinkionavy-and-esecanlntion-Enctora-shaii
be-shewn-£fer-all-components-ef-the-coast-estimater
(ii) Estimated cost for each new transmisgssion substation
or each alteration of an existing transmission substation asso-
ciated with the construction or planned operation of the pro-
posed electric transmission line including:
land acquigition, leveling, fencing, and civil works;
circult breakers and protection equipment; switches;
power, current, voltage transformers;
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busbars and items not already covered;
ingtallation and commissioning cost.

(d) For gas and liquid transmission facilities:

(i) FEstimated cogt per mile and the total length of the
transmission line.

i(ii) Estimated cost for each substation and pumping
station.

(2) All costs shall be estimated based upon the date on
which the cost will accrue according to the construction sche-
dule required by these rules. A digcounted present value of
all costs shall be calculated for the date on which construction
is projected to begin in the construction schedule supplied
pursuant to 36-2.8(2)-5822(1){e) (i1) or 36-2.8(2)-5830(1)(3) (ii).

The appropriate most recent Handy-Whitman Index of Construction
Costs or other industry recognized and Department approved con-
struction cost index shall be used to estimate the cost infla-
tion of all costs to the appropriate date in the construction
schedule. The rate of discount used to convert costs to the
beginning date of construction shall be the most recent value
published by the United States Office of Management and Budget.
The calculation of the total discounted present value of the
estimated facility cost must be sufficiently detailed to enable
the Department to reconstruct it from this total discounted
present value of the estimated facility costs.

Sub-Chapter 4

NOTICES OF INTENT TO FILE AN APPLICATION

36-2.8(4)-5854 GENERAL REQUIREMENTS.

(1) (a) A potential applicant filing a notice shall submit
an original and 19 copies of the notice at the time of filing
to the Department, 32 So. Ewing, Helena, Montana 59601.

{(b) The notice shall be typed, printed, or otherwise -
legibly reproduced on 8 1/2" x 11" paper. Maps, drawings,
charts, or other documents bound in an application shall be
cut or folded to 8 1/2% x 11" gize. Maps, drawings, or
charts may accompany a notice as geparate exhibits.

(c] All pages in an application shall be consecutively
numbered., Maps, drawings, or charts accompanying the notice
as exhibits shall be identified as "Exhibit ," and if
comprlslng more than one sheet shall be numbered "sheet

{d The notice shall state the name, title, telephone
number, and;post office address of the person to whom communi-
cations in regard to the notice shall be made.

{(e) The notice shall be accompanied by:

(i) Proof of service of a copy of the notice on the chief
executive officer of each municipality and the head of each
federal, state, and local government agency charged with the
duty of protecting the environment or of planning land use in
which any portion of the facility is to be located, both pri-
marily and as alternatively proposed in the notice, The poten-
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tial applicant may contact the Department, the Department of
Community Affairs, or the Environmental Quality Council for
advice regarding the appropriate agencies to be served. The
state government agency heads to be served shall include, but
not be limited to, those of the Environmental Quality Council
and the Departments of Health and Environmental Sciences,
Highways, Community Affalrs, Fish and Game, State Lands, and
Public Service Regulation.

(11) Proof that public notice of the notice was given
to persong residing in the municipalities entitled to receive
the notice under 36-2,8(4)-5854(1) (e} (1) of these rules by the
publication of a summary and the notice, and the date on or
about which it lIs to be filed, In those newspapers as will
serve substantially to inform those persons of the notice.

(2) Within the thirty day period after a notice is form-
ally filed, the Department shall evaluate the notice to deter~-
mine whether it is in patently substantial compliance with the
Act and these rules. Tf the Department determines that the
notice is not in patently substantial compliance with the Act
and these rules within this thirty day period, the notice shall
be considered void and the Department shall reject the notice,
notifying the applicant in writing and listing the notice de-
ficiencies.

(3)_If a potential applicant desires to change or add to
a notice, after the notice is formally filed, the potential
applicant shall inform the Department of the change or addition
by certified mall or personal service. If the change or addi-
tion will réesult in a substantial change in the size or type
of facility or in the preferred or alternative locationg of
all or a portion of the proposed facility, the Department ma
consider the change or addition to require a new notice. A
substantial change may include, but is not limited to:

(a) A change in the type of fuel or method of cooling, or
method of pollution control proposed for thé facility:

(b) A change In faclility size of at least:

(i) 50 MW electrical generating capacity; or

(ii) 500,000 tons per year of coal utilization, refining,
or converting capacity; or

(iii) 25,000,000 cubic feet per day of gas production

capacity; or
(iv) 25,000 barrels per day of liguid hydrocarbon produc-

tion capacity;

(c) A change in the location of the preferred site. At
any time prior to an application the Department and applicant
may agree to substantial changes in a notice which would not
constitute a new notice. Upon such ah agreement the applicant
must provide public notice of the change In the notice at least
180 days prior to filing an application for the proposed
facility. The submission of data or information requested by
the Department or as offered by the applicant to explain, support,
provide detail with respect to an item described in general
terms in the original notice shall not be considered to require
a new notice.
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36-2.8(4)-8855 CONTENT--NOTICES FOR ENERGY GENERATING
AND CONVERSION PLANTS

(1) A notice for a utility facility defined in 70-803
(3) {a) of the Act (energy generating and conversion plants)
shall contain the information required in 36-2.8(2)-5802(1) (a)-
(d) . Information previously supplied in most recent long range
plan need not be resupplied; however, the applicant shall append
an _index listing the previously supplied Information.

{2) A notice for a facility (both utility and nonutility)
as defined in 70-803(3) (a) of the Act shall contain the follow-

ing:
(a) A conceptual design of the facility describing the
major facility components such as boilers, steam generators,
cooling facilitlies, and emission control devices and the major
material and energy flows.
(b) An alternative siting study as required in 36-2.8(2)-
5821.

36=2.8(4)-5856 CONTENT--NOTICES FOR ELECTRIC TRANSMISSION
LINES AND GAS OR LIQUID TRANSMISSION LINES.

(1) A notice for a facility which is an electric trans-
mission line or gas or ligquid transmission line shall contain
the information required in 36-2.8(2)-5830(1), S830(6), and
5830(7) (a) .

36-2.8(4)-5857 CONTENT AND FORMAT--NOTICE FOR OTHER
FACILITIES,

(1) For facilities other than those described in 36-2.8
(4)~-5855 and 5856, contact the Department to obtain a format
and content of the notice for the proposed facility,

36-2.8(4)-5858 FILING FEE REDUCTION

When an application ig filed for a facility for which a
valid notice has been previously filed at least 12 months prior
to the application filing date, an applicant is entitled to a
five percent redugtion of the filing fee if the facility type,
size, or preferred location is not substantially changed from
that specified in the notice.

If the application is substantially changed, the previous
notice is not applicable and the five percent filing fee reduc-
tion may not be allowed unless the substantial changes have
been formally agreed to be the Department and the required public
notice given prior to the date on which the application is
filed.

Sub=Chapter 6
Long=Range Plans

36-2.8(6)-5860 GENERAL REQUIREMENTS. (1) Long-range
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plans shall be submitted on or before April 1 of each year
by each utility, and each person contemplating construction
of a facility in Montana in the ensuing ten years, and cover-
ing a period of ten {38} years starting from April 1 of the
year submitted.

42} (a) The utility and each person shall submit tweney
426% an original and 12 coples of the long range plan at the
time of filing to the Department, 32 So. Ewing, Helena, Montana
59601. The utility or person may submit less-than-tweney-+£20}
fewer than 12 copies upon prior approval of the Department.

(b) The long range plan shall by typed, printed, or other-
wise legibly reproduced on 8 1/2" x 11" paper. Maps, drawings,
charts, or other documents bound in a long range plan shall be
cut or folded to 8 1/2" x 11" size. Maps, drawings, or charts
may accompany a long range plan as separate exhibits.

{e}r--Pyped-er-effnct-materinl-shati-have-a-i-3/2L-margin
en-the~binding-side-and-a-iL-mavgin-on—ati-ethar-aideas

4d¥(c) All pages in a long range plan shall be consecutive-
1y numbered., Maps, drawings, or charts accompanying the long
range plan as exhibits shall be identified as "Exhibit "
and if comprising more than one sheet shall be numbered "sheet

of T

36-2.8(6)-S870 CONTENT.

(1) Within each long range plan the approximate filing
date for new applications shall be listed in the following
manner:

(a} For the first planning year, the-submission-date-of
each-exnpected-application-shall-bhe-indicaned-on-—a-—gquarkteriy
basig;-trer;-indiente-which-guareer—a-new-application-wili-be
Filed- the quarter in which each application is expected to
be filed shall be indicated.

(b) For the second and third planning years, the—sub-
missieon-dase-of-cach-expected-appiication-shali-be-indicated
en-a-semi-annuat-basissy the half-year in which each applica-
tion is expected to be filed shall be indicated.

{e}--From-the-fourth-year-eo-the-tenthy-the-date-of-£iting
any-new-appiication-shali-ba-indicared-on-a-yeariy-baais:

From the fourth to the tenth years, the year in which each
application is expected to be filed shall be indicated.

(d) Because additional time beyond the Department study
period is necessary to obtain a certificate for a facility
(¢.g. time is required for Board hearings), the period of time
allowed in the long range plan between the projected applica-
tion date and the date by which construction of the facility
should be initiated to meet the projected need should exceed
the maximum Department study period by at least six months.
That is, for applications with one year and two year maximum
Department study periods, at least 18 and 30 months, respective-
ly, should be allowed in the long range planning calendar
between the projected application and the initiation of con-
struction of the facility.
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(2) Within each long range plan, the content ef-for
each listed new application shall include the general location,
size, and type of all utility facilities and the approximate
date that construction will commence and be completed. A-peried
of-at-iteast-nine-{0)-montha-er-ewo-{2}-yearas-for-one-hundred
eighty-{180})-day-and-six-hurdred-{6006)-day-appiieneions~respee-
tively-shati-be-inetuded-in-ehe-ltong-range-pianning-eatendar-in
order-for-the-Beparement-to-evatuate-the-appiications For
facilities defined in 70-803(3) (a) of the Act (energy-generating
and conversion plants) the proposed preferred site locations)
shall as precisely as possible.

{3}--Fhe-average-monthiv-consumption-andy-where-appiiecabier
menthiy-peak-demand-shali-be-shewn-for-the-form-of-energy-invoiv-
ed-in-the-leng-range-plan-for-each-unit-area-of-the-servies-area
within-Mentana-of-the-ueility-filing-the-plan<

{4}y --Pature-energy-demand-patterns-of-the-unit~aren-ef-the
service-area-of-the-utility-wicthin-Montana-shaii-be-indicated—in
a-map-formats-—Fhese-shalti-be-based-upon-either-annnal-or-bien-
niat-inerementa-for-at-ieast-the-firsk-ten-{16}-yearas---Fhe-
ieng-range-pian-shall-aise-diseuns-the-types-of-effores-that-wiltl
be-undertaken-to-mect-the-enpected-demands

15} --Fhe-iong-range-pian-from-cleetrietby-ueititics-shalil
tnelude-a-summary-of-peolingr-interconneetiony;-and-enchange
agreementss

(3) The long range plan from electri¢ utilities shall in-
clude the anticipated starting and ending dates of construction,
relocation, reconstruction, or upgrading of all transmission
lines and associated facilities of a design capacity of 50 kilo-
volts and larger.

(4) The monthly average demand and, where applicable,
monthly peak demand for the preceding calendar year shall be
shown for the form of enerqgy involved in the long range plan for
each unit area of the utility's service area within Montana. As
used in this section, Unit Area means the service area and any
units thereof as defined by the applicant and approved in writ=-
ing by the Department.

For utilities which are_required to report to the Federal
Energy Regulatory Commission, the average monthly and peak
demand data shall be reported according to the FERC rate sche-
dule categories to the extent possible. Utilities required to
report to a state Public Service Commission but not to the FERC
shall report these data to the extent possible according to the
PSC rate schedule categories.

(5) Projected energy demand data shall be provided in form
on an annual basis for the ten year period beginning with the
present year for each unit area of the utility's service area
within Montana.

(a) Utilities required to report to the Federal Energy
Regulatory Commission or a State Public Service Commission shall:

(i) report to the extent possible the average energy and
peak demand data according to the FERC rate schedule categories,
or if not required to report to the FERC, according to the PSC
rate schedule categories;
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(ii) describe the assumptions used in making the pro=-
jections, including assumptions about population growth, changes
in energy use by customer categories established in the FERC
or PS8C rate schedules, economic conditions affecting industrial
and commercial activity, conservation, and renewable alternative
ener use.

b Utilities not required to report to the FERC or a
state PSC shall describe the assumptions used in making the
projections, including, but not limited to, assumptions about:
population growth; changes in the use of the energy form in
question per household; industrial and commercial use of the
appropriate energy form and power; economic conditions affect-
ing industrial and commercial activity; conservation; and re-
newable alternative energy use.

(6) An assessment of the effect upon demand of changes in
price and rate structures for the energy form in question shall
be included.

(7) Pooling, interconnection, and exchange agreements shall
be provided. Either a copy of each such agreement to which a
utility serving customers within Montana is a party or the follow-
ing information for each such agreement shall be provided:

(a) A brief description of the nature of the obligations
of and the benefits to the utility under the agreement;

(b) A list of all parties to the agreement;

(c) The time period during which the agreement is in effect;

(d) The amount of electrical energy in megawatts to be ex-
ported and imported under the agreement;

(e) The specified timing or rate of delivery or receipt of

the energy; and

(f) The financial agreements involved.

Sub=Chapter 10
CERTIFICATES

36-2.8(10)-8880 TRANSMISSION AND PIPELINE CORRIDORS--
CONDITIONS

(1) An application to construct a transmission line with-
in a transmission corridor will, under applicable circumstances,
be granted for the approved transmission corridor subject to the
further approval by the Board of the location of the line with-
in the approved corridor. A-utiiiey A certificate holder may
not commence construction of the transmission line in guch cases
without having obtained the Board's approval of its location.

Sub-Chapter 12

36-2.8(12)-5884 EXEMPTION OF GENERATION ADDITIONS TO
EXISTING HYDROGENERATION FACILITIES

(1) The board may upon application exempt from compliance
with the provisions of the Majer-Paeiiiwy-Eieing Act an addi-
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tion of generation capacity to an existing hydroelectric gen-
eration facility provided that such additional capacity:

(a) would not result in a significant change In water
withdrawal or impoundment or adversely effect any existing
water rights;

(b) would not significantly change the minimum or max-
imum volume of downstream flow or the periodicity of fluctua-
tions in downstream flow or the rapidity of change of water
levels downstream of the dam;

{c)  would not necessitate the construction of a re-
regulating reservoir;

(d) _ would not necessitate the acquisition of any rights-
of-way or easements for transmission lines or water pipelines;
or;

(e} would not otherwise regult in significant adverse en-
vironmental impact.

(2) _ An applicant for an exemption shall file with the
department a written explanation and description of the pro-
posed generation capacity addition in such form and containing
such information as specified by the Department. The Department
shall review the application and report to the board its recom-
mendation concerning granting or denying exemption at the next
board meeting at least 30 days following the formal application

filing date.

Sub-Chapter 13

36~2,.8(13)-5888 WAIVER OF RULES

(1) At least 60 days prior to a filing date required by
these rules, a potential applicant may petition the Department
in writing to walve any of the requirements of these rules not
expressly required by the Act. The Department may grant the
petitioned waiver, in total or in part, only after the potential
applicant has given public notice and an opportunity for the
public to submit comments to the Department. The potential
applicant must demonstrate to the Department substantial and
compelling cause for the waiver, Public notice of a petitioned
waiver shall be given by the potential applicant to every party
regquired to be served with an application pursuant to 70-806(3)
and (4) of the Act and 36-2.8(2)-5810(i) (e) of these rules,
Public comments must be received by the Department within 30
days after the petition and proof of service of public notice
have been received by the Department.

(2) This rule shall not be construed to require or
provide for an opportunity for a hearing on the petition, in-
volving the contested case hearing procedures of the Montana
Administrative Procedures Act. |

3. Testimony and extensive comments were received. 1In
response to the comments an extensive statement of reasons con-
taining the comments and the responses thereto has been sub-
mitted and filed with the rules to the Secretary of State. A
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copy of the statement of reasons is too veluminous to in-
c¢lude herein. A copy may be obtained by contacting Mr. Bob
Anderson, Administrator, Energy Planning Division, Depart-
ment of Natural Resources and Conservation, 32 South Ewing,

Helena, Montana 59601.
. S
s (K[/[ Zk éL-w pad
CECIL'WEEDING, CHALRMAN
BOARD OF NATURAL RESOURCES
AND CONSERVATION

Certified tc the Secretary of State April 13, 1978.
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF NURSING

IN THE MATTER of the Proposed ) NOTICE OF PROPOSED ADOPTION
Adoption of a new rule relating )} of a New Rule relating to

to Public Participation in Board ) Public Participation in Board
decision making functions. ) decision making functions.

TO: ALL INTERESTED PERSONS:

1. The Board of Nursing published Notice No. 40-3-62-3
of a proposed adoption of new rules relating to public partici-
pation in Board decision making on February 24, 1978, at page
173, MAR 1978, Issue No, 2.

2. The adoption incorporates, as rules of the Board, the
rules of the Department of Professional and Occupational Licen-
sing regarding public participation in department decision
making, which have been duly adopted and published in Title 40,
Chapter 2, Sub-Chapter 14, of the Administrative Rules of
Montana.

Wherever the word 'department' is used refers specifically
to the Department of Professional and Occupational Licensing
unless otherwise specified.

The reason for the adoption is that such action is man-
dated by Section 82-4228, R.C.M. 1947, That section reqguires
all agencies to adopt rules which specify the means by which
the public may participate in decision making functions.

Rather than adopt its own set of rules and for the sake of
expediency the Board has reviewed and approved the department
rules, and has incorporated them as their own.

3.) No requests for hearing were made or comments received.

4. The adoption of the rule has been made exactly as
proposed,

- /
-

ED C

S goabe @

H .
ARNEY <

DIRECTOPR k
DEPARTMENT OF PROFESSIONAL AND
OCCUPATIONAL LICENSING

Certified to the Secretary of State April 13, 1978.

MONTANA ADMINISTRATIVE REGISTER i 0n 4-4/24/78



-612-

DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF VETERINARIANS

IN THE MATTER of the Proposed ) NOTICE OF PROPOSED ADOPTION

Adoption of a new rule relating ) of a new rule relating to

to Public¢ Participation in Board ) Public Participation in

decision making functions. ) Board decision making func-
tions.

TO: ALL INTERESTED PERSONS:

1. The Board of Veterinarians published Notice No. 40-3-
102-4 of a proposed adoption of new rules relating to public
participation in Board decision making on February 24, 1978, at
page 179, MAR 1978, Issue No. 2.

2. The adoption incorporates, as rules of the Board, the
rules of the Department of Professional and Occupational Licen-
sing regarding public participation in department decision
making, which have been duly adopted and published in Title 40
Chapter 2, Sub-Chapter 14, of the Administrative Rules of
Montana.

Wherever the word 'department' is used refers specifically
to the Department of Professional and Occupational Licensing
unless otherwise specified.

The reason for the adoption is that such action is man-
dated by Section 82-4228, R.C.M. 1947. That section requires
all agencies to adopt rules which specify the means by which
the public may participate in decision making functions,.

Rather than adopt its own set of rules and for the sake of
expediency the Board has reviewed and approved the department
rules, and has incorporated them as their own.

3. No requests for hearing were made or comments received.

4. The adoption of the rule has been made exactly as
proposed,

~ -

Lo

S . [
ED CARNEY
DIRECTOR .
DEPARTMENT OF PROFESSIONAL AND
OCCUPATIONAL LICENSING

Certified to the Secretary of State April 13, 1978.
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VOLUME 37 OPINION NO. 121

ACCIDENTS - filing claims with Department of Administration;
ATTORNEYS - tort claims; fee regulation;

DEPARTMENT OF ADMINISTRATION - tort «claims against the
state;

STATE - tort claims against, filing;

SECTIONS 82-4316.1, (1), (3); 92-619(1), (2); 82-4318;
82-4319.

HELD: Section 82-4316.1 requires an attorney repre-
senting a party to a tort claim against the state
to file a copy of his contract of employment with
the Department of Administration. The district
court of Lewis and Clark County has the power to
regulate such fees in conjunction with claims

which are not litigated. In the case of the
litigated claims, the district court before which
the case 1is tried has regulatory power. The

method and extent of its regulation is a matter
for the court's discretion.

17 March 1978

J. Michael Young, Administrator
Insurance and Legal Division
Department of Administration
Capitol Station

Helena, Montana 59601

Dear Mr. Young:
You have requested my opinion on the following question:

Does §82-4316.1, R.C.M. 1947 require an attorney
representing a party to a tort claim against the
state to file a copy of his contract of employment
with the Department of Administration, and if so,
what entity has power to regulate such attorney
fees?

Section 82-4311 provides that "([a]ll claims against the
state arising under the provisions of [the Montana Compre-
hensive State Insurance Plan and Tort Claims Act] shall be
presented to and filed with the department of administra-
tion." Section 82~4312 contains a similar provision
requiring filing of claims against a political subdivision
with its secretary or clerk.
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Section 82-4316.1, the statute to which you refer, states as
follows:

(1) When an attorney represents or acts on behalf
of a claimant or any other party on a tort claim
against the state or a political subdivision
thereof, the attorney shall file with the claim a
copy o©f the contract of enmployment showing
specifically the terms of the fee arrangement
between the attorneys and the claimant.

(2) The district court may regulate the amount of
the attorney's fee in any tort claim against the
state or a political subdivision thereof. In
regulating the amount of the fee, the court shall
consider the time the attorney was required to
spend on the case, the complexity of the case, and
any other relevant matter the court may consider
appropriate.

(3) Attorney's fees regulated under this section
shall be made a part of the court record and are
open to the public.

(4) If an attorney violates a provision of this
gsection, a rule of court adopted under this
section, or an order fixing attorney's fees under
this section, he forfeits the right to any fee
which he may have collected or been entitled to
collect.

Because subsections (2) and (3) place regulatory power in
the district court rather than the department, you gquestion
whether the contract must be filed with the department or
only with the court if suit is filed.

Statutes are to be interpreted according to their plain
meaning, Clark v. Hensel Phelps Construction Co.,

Mont . _, 560 P.2d 515, 516-517 (1977), and sections of
an act must be interpreted in such a manner as to ensure
coordination with other sections of the act. Hostetter v.
Inland Development Corp. of Montana, Mont. , 561
P.2d 1323, 1326 (1977).

The language of §82-4316.1(1), "the attorney shall file with
the claim a copy of the contract of employment...," clearly
relates back to the sections governing filing of claims with
the department or political subdivisions. The Workers'
Compensation Act contains a similar provision. See
§92-619(1). It differs, however, in that fee regulation and
rule making power is vested in the administrator of the

4-4/24/78 wEFE 8o Montana Administrative Regilster



-614-

workers' compensation division rather than the district
court. Section 92-619(2). In neither case is regqulation
limited to claims which are ultimately the subject of suit.
Cf. §§82-4316.1 and 92-619.

This raises the question of which district court has power
to requlate attorney fees incident to litigated and non-
litigated tort claims. Section 82-4316.1(2) merely states
that "'the district court' may regulate the amount of the
attorney's fee." It does not specify which district court
or distinguish between litigated and non-litigated c¢laims.

In construing statutes, "[t]he meaning of a given term must
be measured and controlled by the connection in which it is
employed, the ‘evident purpose of the statute, and the
subject to which it relates. Fletcher v. Paige, 124 Mont.
114, 120, 220 P.2d 484 (1950). ~The reasons Eﬁe Tort Claims
Act did not centralize regulatory power in an administrative
agency as in the case of the Workers' Act are evident.
Because the act encompasses not only tort claims against the
state, but also its political subdivisions, there is no
central authority capable of monitoring the claims. Further-
more, regulation by the state or its political subdivisions,
the parties against whom the tort claims will be filed, is
patently unacceptable. The district court, as a neutral
arbiter, was the logical choice.

In determining which district court the legislature referred
to in §82-4316.1(2), other sections of the act are relevant.
Section 82-4321 recognizes that venue for litigated claims
against the state or political subdivisions is not neces-
sarily in the counties where the claims are filed. Sections
82-4318 and 4319 recognize that some claims will be settled
without litigation. Section 82-4318 requires the district
court "where the claim is filed" to approve settlement of
claims against political subdivisions involving self-
insurance or deductible reserve funds. Settlement of claims
against the state must similarly be approved by the district
court of Lewigs and Clark County. Depending on whether a
claim is settled or litigated, a different district court
may be involved and in a better position to regulate the
attorney's fee based on the complexity of the case, the time
involved, and other relevant factors. See §82-4316.1(2).
The legislature intended district courts hearing litigated
claims to regulate attorneys' fees in those cases and the
district court where the "claim is filed" [the district
court of Lewis and Clark County in claims against the state]
to requlate fees for non-litigated claims.
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The district court is given responsibility and power to
regulate attorneys fees. The method and extent of regula-
tion is a matter for the court's discretion. See
§82-4316.1(2). Because the department is the entity with
which all fee contracts must be filed, however, it is in a
position to recommend proper and expedient implementation of
the section.

THEREFORE, IT IS MY OPINION:

Section 82-4316.1 requires an attorney representing a
party to a tort claim against the state to file a copy
of his contract of employment with the Department of
Administration. The district court of Lewis and Clark
County has the power to regulate such fees in con-
junction with claims which are not litigated. In the
case of litigated claims, the district court before
which the case is tried has regulatory power. The
method and extent of its requlation is a matter for the
court's discretion.

Ve truly urs,
-

MIKE GREELY
Attorney General

BG/so
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VOLUME 37 OPINION NO. 122

INDIANS - Personal property tax;
TAXATION - Personal property, Indians;
Section 84~-301.12, R.C.M. 1947

HELD: An enrolled member of an Indian tribe is not
required to pay personal property taxes on a
mobile home located within the exterior boundaries
of a reservation which he owns and uses as rental
property.

17 March 1978

James A. McCann
Roosevelt County Attorney
Wolf Point, Montana 59255

Dear Mr. McCann:
You have requested my opinion on the following question:

Is an enrolled member of an Indian tribe required
to pay personal property taxes on a mobile home he
owns which is located within the exterior
boundaries of a reservation if the mobile home is
used as rental property?

The State has no power to levy a personal property tax on
the mobile home. Bryan v. Itasca County, Minnesota, 426
U.S. 373 (1976). sSee also Moe v. Confederated Salish and
Kootenai Tribes, 425 U.S. 463 (1976). The fact that it is
used as rental property is irrelevant. The tax is levied on
the mobile home as a physical object without regard to the
use to which it is put. Section 84-301.12, R.C.M. 1947.

THEREFORE, IT IS MY OPINION:
An enrolled member of an Indian tribe is not required
to pay personal property taxes on a mobile home located
within the exterior boundaries of a reservation which
he owns and uses as rental property.

Very truly yours,
-

IKE GREELY
Attorney General

BG/so
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VOLUME 37 OPINION NO. 123

CONSOLIDATION - Merger of agency staff functions;

DEPARTMENT OF ADMINISTRATION;

MERIT SYSTEM COUNCIL;

STATE AGENCIES - Agencies attached for administrative
purposes only;

SECTIONS 82A-102(2), 82A-108, 82A-206(2), R.C.M. 1947.

HELD: The Merit System Council may enter into an
agreement with the Department of Administration to
allow the Department to perform staff functions
for the Council provided the Council continues to
retain its identity and exercise independent
quasi-judicial, quasi-legislative, licensing and
policy~making functions as provided by law.

17 March 1978

Jack C. Crosser, Director
Department of Administration
Mitchell Building

Helena, Montana 59601

Dear Mr. Crosser:
You have requested my opinion on the following question:

May the Merit System Council enter into an agree-
ment with the Department of Administration, to
which the Council is attached for administrative
purposes only, to allow the Department to perform
staff functions for the Council? Such an agree-
ment would provide that the Council retain its
identity and independent gquasi-judicial, quasi-
legislative, licensing and policy-making functions
but would result in a functional merger of the two
agencies at the staff level.

The Merit System Council is created and attached to the
Department of Administration for "administrative purposes
only" by §82A-206(2), R.C.M. 1947. The term "administrative
purposes only" is defined in §82A-108 as follows:

(1) An agency allocated to a department for
administrative purposes only in this title shall:
(a) Exercise its quasi-judicial, quasi-~
legislative, licensing and policy-making
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functions independently of the department and
without approval or control of the depart-

ment.

(b) Submit its budgetary requests through the
department.

(c) Submit reports required of it by law or
by the governor through the department.

(2) The department to which an agency is al-
located for administrative purposes only in this
title shall:
(a) Direct and supervise the budgeting,
recordkeeping, reporting, and related admin-
istrative and «clerical functions of the
agency.
(b) Include the agency's budgetary requests
in the departmental budget....
(d) Provide staff for the agency. Unless
otherwise indicated in this title, the agency
may not hire its own personnel. (Emphasis
added).

Section 82A-206(2) provides that the Council "may hire its
own personnel, and §82A-108(2)(d) does not apply." It is
apparent that the Merit System Council has the discretion to
hire its own personnel, or to allow the Department of
Administration to do the hiring. The proposed functional
merger of the Council and the Department at the staff level
is merely an articulated choice by the Council to refrain
from hiring its own staff and to delegate routine staff
functions to the Department.

The only apparent potential obstacle to the proposed merger
of the Merit System Council with the Department is the
language requiring the independent exercise of the dis-
cretionary powers of the attached agency.

Since it is clear from the terms of the proposed agreement
between the Council and the Department that the Council will
retain that independence I see no legal objection to the
arrangement.

The proposed administrative arrangement will fulfill the
purposes of executive reorganization, enumerated in
§82A-102(2) as follows:

It is the public policy of this state and the
purpose of this title to create a structure of the
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executive branch of state government which is
responsive to the needs of the people of this
state and sufficiently flexible to meet changing
conditions;...and to eliminate overlapping and
duplication of effort within the executive branch
of state government.

THEREFORE, IT IS MY OPINION:

Ve,

MIKE GREELY
Attorney General

The Merit System Council may enter into an agreement
with the Department of Administration to allow the
Department to perform staff functions for the Council
provided the Council continues to retain its identity
and exercise independent quasi-judicial, quasi-
legislative, licensing and policy-making functions as
provided by law.

trply gours,
L]

PD/SS5/s80

4-4/24/78 i o8 Montana Administrative Register



~620-

VOLUME 37 OPINION NO. 124

ELECTIONS - General elections;

ELECTIONS - Local Government Charter requirements for gen-
eral election;

LOCAL GOVERNMENT -+ Charter requirements for general

election; SECTIONS - 16-5115.13, 23-2601, and 23-2604,
R.C.M. 1947.
HELD: The positions on the Anaconda-Deer Lodge Com-

migsion are subject to election at the primary and
general elections to be held in 1978 and 1980.

24 March 1978

Mr. John Radonich

County Attorney
Anaconda-Deer Lodge County
108 East Park Avenue
Anaconda, Montana 59711

Dear Mr. Radonich:
You requested my opinion on the following question:

when must the primary and general elections be
held for positions on the Anaconda-Deer Lodge
County Commigsion?

Anaconda-Deer Lodge has adopted a new charter form of
government which became effective in the spring of 1977.
Members of the commission, the governing board, were elected
at a special election in April, 1977. That election was
gpecifically held in lieu of the general election in 1976 to
implement the new local government, pursuant to the pro-
visions of §16-5115.13(2).

Article 1III, Section 3(4), Charter Anaconda-Deer Lodge
County provides:

Commissioners gshall be elected in the general
election for a term of four (4) years by the
voters of the county at large. At least two (2)
commissioners shall be elected every two (2)
years.

Section 16-5115.13(5) provides in pertinent part:
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If the terms of commissioners are to be over-
lapping, they shall draw lots to establish their
respective terms of office at the first meeting of
the commission.

For the new government to comply with the above provisions
of §16-5115.13, the transition schedule of the Charter,
Article X, Section 3 provided:

Initial Procedures. 1) The commission shall meet
on May 2, 1977, to elect its chairman, establish
reqgular meeting dates, provide for appointment of
the Manager, and set the agenda for the next
meeting. At this first meeting, the Commissioners
shall draw lots to establish three (3) terms of
office of four (4) years each and two (2) terms of
office of two (2) years each. (Emphasis supplied)

To meet the prov151ons of the above sections, it was deter-
mined by the commission at its first meeting that the com-
missioners representing districts four and flve would
initially be elected to short terms. Therefore, in future
elections at least two commissioners will be elected every
two years.

Your question arises because of the reference to two year
and four year terms in the transition schedule. If the
commissioners are elected at the general elections in 1978
and 1980 the respective terms will be a few months less than
two years and the full two year and four year terms as
provided in the transition schedule, special elections would
have to be held in April of every odd numbered year. That
section of the transition schedule became inoperative after
the first commission meeting pursuant to the Charter, Art-
icle X, Section 1.

It is my opinion that the language of the transition
schedule must yield to the other provisions of the Charter
requiring elections to be held at the general election, as
well as the provisions of §16-5115.13(58). Therefore the
commissioners that were initially elected in April 1977 will
serve terms that are less than two and four years respec-
tively.

Rules of statutory construction apply egually as well to the

interpretation of a local government charter, and it is a
fundamental rule that statutory construction of provisions
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regarding the same subject should not lead to contrary
results if reasonable construction will avoid it. State ex

rel Ronish v. School District #1 of Ferqus County, 136 Mont.
453, 348 p.2d 797 (1960). Each provision must be read
in pari materia and given the reasonable interpretation
which enables it to be read in harmony with the other pro-
visions, thus giving vitality to the provisions as a whole.
Oxford v. Topp, 136 Mont. 227, 346 P.2d 566 (1959); State
Board of & aEization v. Cole, 122 Mont. 9, 195 P.2d 989
(1948). T}gle charter provides that commissioners shall be
elected in the general election. Section 16.5115.13 also

requires at least one commissioner to be elected in 1978. A
general election is defined in §23-2601(2) as:

An election held for the election of officers
throughout the state at times specified by law.

Section 23~2604 provides:

General Election -- When to be held. A general
biennial election shall be held throughout the
state in every even numbered year on the first
Tuesday after the first Monday of November.

The statute quoted above provides that the general election
shall be held throughout the State in every even numbered
year, and that provision necessarily includes communities
that implemented new forms of government in April, 1977.
The provisions in the statutes and charter implementing the
new form of government and those requiring the commission
seats to be filled at a general election are not irrecon-
cilable. Read as a whole, the provisions require the elec-
tions to be held in conjunction with the state general
election.

THEREFORE IT IS MY OFINION:
The positions on the Anaconda-Deer Lodge Commission are
gsubject to election at the primary and general elec-
tions to be held in 1978 and 1980.

A/ truly yours,
-

MIKE GREELY
Attorney General
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VOLUME 37 OPINION NO. 125

CONSTITUTIONS - Prisoner Voting Rights;

ELECTIONS - Inmate Voting Rights;

CIVIL RIGHTS - Inmate Voting Rights;

FELONS - Voting Rights of institutionalized Felons;
PRISONERS - Voting Rights;

Sections - 23-2701(2); 95-2227, R.C.M. 1947;

1972 Montana Constitution, Art. IV, Sec. 2.

HELD: No person may vote in the State of Montana while
serving a sentence in a penal institution
resulting from conviction of a felony.

27 March 1978

Mr. James Masar
Powell County Attorney
Deer Lodge, Montana 59722

Dear Mr. Masar:

You have requested my opinion concerning the following
question: May an inmate of the Montana State Prison vote in
the State of Montana while serving a sentence resulting from
a felony conviction.

The 1973 Legislative Assembly enacted two statutes which
must be construed in answer to your gquestion. During that
session the Legislature enacted an amendment to §23-2701(2),
R.C.M. 1947 which now reads as follows:

(2) No person convicted of a felony has the right
to vote while he is serving a sentence in a penal
institution. Sec. 1, Ch. 40.L 1973 (Amendatory
language emphasized).

During the same session the legislature passed the 1973
Criminal Code and the following new section dealing general-
ly with the effect on rights of a criminal conviction.
Section 95-2227, R.C.M. 1947 reads as follows:

(1) Conviction of any offense shall not deprive
the offender of any civil or constitutional rights
except as they shall be specifically enumerated by
the sentencing judge as necessary conditions of
the sentence directed toward the objectives of
rehabilitation and the protection of society.
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(2) No person shall suffer any civil or consti-
tutional disability not specifically included by
the sentencing judge in his order of sentence.

(3) When a person has been deprived of any of
his civil or constitutional rights by reason of
conviction for an offense and his sentence has
expired or he has been pardoned he shall be
restored to all civil rights and full citizenship,
the same as if such conviction had not occurred.

Section 95-2227 is a general one dealing with the rights of
the convicted. Section 23-2701(2), specifically deals with
denial of the right to vote to convicted persons while they
are serving a sentence in a penal institution.

Unless there is clearly and manifestly a conflict
between the two Acts 1in guestion the Court will
not declare that there 15 an implied repeal.
State ex rel. Charette v. District Court, 107
Mont. 489, 86 r.2d 750 (1939).

When one act of the same session is of general application
and the other a special enactment the presumption is
strengthened that the special statute is to be construed an
exception to the general. Board of Education v. Rogers, 278
NY 66, 15 NE.2d 401 (1938).

Each of the acts in question represents the intent of the
1973 Legislature and each should be qualified in
construction to give validity and effect to the other.

The specific prohibition on voting by convicted felons under
sentence contained in §23-2701(2), R.C.M. 1947 is an
exception to the more general language of §95-2227, R.C.M.
1947. This construction of the two statutes likewise gives
effect to the language of Article IV Section II of the
Montana Constitution of 1972:

Any citizen of the United States 18 years of age
or older who meets the registration and residence
requirements provided by law is a qualified
elector unless he is serving a sentence for a

felony in a penal institution or is of unsound
mind,

as determined by a court.

Montana Administrative Register A 08 4-4/24/78



-625-

THEREFORE, IT IS MY OPINION:
No person may vote in the State of Montana while
serving a sentence in a penal institution resulting
from conviction of a felony.

Very fruly ours,

MIKE GREELY
Attorney General

MG/PD/8O
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VOLUME 37 OPINION NO. 126

JUDGMENTS - Execution and enforcement of out-of-county
Justice Court judgments;

JUSTICES OF THE PEACE - Judgments and executions; out-of=-
county enforcement;

SHERIFFS - Execution and enforcement of out~of-county
judgments of Justice Courts;

SECTIONS -~ 93-404, 93-7401, 93-7402, 93-7404, 93-7405,
93-7312 and 93-7313, R.C.M. 1947.

HELD: An execution issued by a justice court may be
enforced only within the county in which the
justice court has territorial jurisdiction. To
enforce a justice court judgment in a different
county, the procedures of Section 93-7312 and
93-7313, R.C.M. 1947, must be followed. Under
those provisions, an abstract of the justice court
judgment may be entered in the judgment docket of
the district court and the clerk of the district
court may then issue an execution directed to the
sheriff of any county in the State. An execution
issued pursuant to Section 93-7313, R.C.M. 1947,
iz enforceable in the same manner as an execution
igsued on a judgment of the district court.

29 March 1978

Robert L. Fletcher
Sanders County Attorney
Thompson Falls, Montana 59873

Dear Mr. Fletcher:

You have reguested an opinion concerning the following
question:

May an execution issued from a justice court of
one county direct the sheriff or constable of
another county to levy upon a writ of execution in
the second county?

An execution is a court directive to a sheriff, or other
officer, requiring him to enforce or levy upon a judgment in
a civil case. Your question arises because the sheriff of
Sanders County has been requested by some attorneys to levy
upon out-of-county justice court executions.
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Your question, with regard to a justice court execution, is
answered by Pierson v. Daly, 49 Mont. 478, 143 P. 957
(1914). That case held that civil jurisdiction of a justice
court extends to the limits of its county and that a justice
court execution cannot run to or be enforced in another
county. Id., 49 Mont. at 482. The applicable statutory
provisions in Pierson are identical in pertinent parts to
present statutory provisions for justice court executions.
Section 93-404, R.C.M. 1947, specifies the territorial
jurisdiction of justice court and has been carried forward
unamended in the various statutory recodifications since the
Pierson case. Similarly, Sections 93-7401 to 93-740S,
R.C.M. 1947, the current statutes governing the issuance and
enforcement of justice court executions, are unchanged since
the Pierson case except in immaterial aspects. Section
93-740] provides that a justice court may issue an execution
at any time within five years after entry of judgment; it is
identical to the provision in Pierson except for a 1921
amendment changing the time in which the execution may be
issued from six to five years, Laws of Montana (1921) ch.

38, sec. 1. Section 93-7402 prescribes the form of execu-
tion, and specifies those persons to which it is to be
directed, providing in relevant part, "The execution must be
directed to the sheriff or to the constable of the county
*%*% W The section, including ifs directive in the singular
to "the sheriff" or "the constable of the county," is
unchangéd except for deletion of a requlrement that the
execution specify the +township, town or city where the
judgment was rendered, Laws of Montana (1973), ch. 491, sec.
23. Section 93-7404, which provides the manner of levy,
remains unchanged.

This does not mean that judgments of a justice court are
unenforceable in other counties. Specific provision is made
for entering a justice court judgment in the judgment docket
of the district court. Section 93-7312, R.C.M. 1947. Once
entered, the clerk of the district court may issue an execu-
tion which is enforceable in other counties. Section
93-7313, R.C.M. 1947, provides in relevant part:

From the time of docketlng in the clerk's office,
execution may be issued thereon by the clerk to
the sheriff of any county in the state, in the
same manner and with like effect as if issued on

a judgment of the district court.

Both Sections 93-7312 and 93-7313, R.C.M. 1947, are
identical to predecessor provisions considered in Pierson.
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The court in Pierson specifically noted these provisions
provide the mode of enforcement of a justice court judgment
in other counties.

*** But for these provisions there would be no
lien, nor could the execution run to any other
county than that in which the judgment is ren-
dered, the limits of jurisdiction of the process
of a justice court being coextensive with those of
the county only.

Pierson, 49 Mont. at 482.

THEREFORE, IT IS MY OPINION:

v

MIKE GREELY
Attorney General

An execution issued by a justice court may be enforced
only within the c¢ounty in which the justice court has
territorial jurisdietion. To enforce a justice court
judgment in a different county, the procedures of
Section 93-7312 and 93-7313, R.C.M. 1947, must be
followed. Under those provisions, an abstract of the
justice court judgment may be entered in the judgment
docket of the district court and the clerk of the
district court may then issue an execution directed to
the sheriff of any county in the State, An execution
issued pursuant to Section 93-7313, R.C.M. 1947, is
enforceable in the same manner as an execution issued
on a judgment of the district court.

trply yours,

MG/MMc,/br
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VOLUME 37 OPINION NO. 127

APPROPRIATIONS ~ Accounting requirements in general appro-
priations bills;

CONTRACTS, PUBLIC - Regional Community Mental Health
Centers - contracts for services;

CORPORATIONS, NONPROFIT - Powers to contract; powers over
financial affairs;

LEGISLATIVE BILLS =~ S1ng1e subject and title requirements;
accounting requlrements in general appropriations bills;
MENTAL HEALTH - Regional Community Mental Health Centers;
PUBLIC FUNDS - Conditions of grants of State moneys to
Regional Community Mental Health Centers;

STATE AGENCIES:

DEPARTMENT OF ADMINISTRATION - Statewide Budget and
Accounting System (SBAS);

DEPARTMENT OF INSTITUTIONS - Contracts with Regional
Community Mental Health Centers;

TREASURY, STATE - Treasury fund structure, Statewide
Budget and Accounting System (SBAS); federal and private
grant clearance fund;

CODE OF FEDERAL REGULATIONS - Title 45, §74.45;

1889 MONTANA CONSTITUTION ~ Art. V, Sec. 23;

1972 MONTANA CONSTITUTION - Art. V, Sec. 11;

SECTIONS =~ 15=2305, 79-410, 79-411(2), 79-413, 79-2310,
79~2310(7), B0-2802, B0-2803, B80-2804, B80-2804(2), B82-1l0,
and 82A-801.1(17), R.C.M. 1947.

HELD: State grants to regional mental health centers are
properly conditioned upon each recipient center
accounting for all of its funds through the State
Treasury and the Statewide Budget and Accounting
system (SBAS).

29 March 1978

Mr. Larry M. Zanto, Director
Department of Institutions
1539 Eleventh Avenue

Helena, Montana 59601

Dear Mr. Zanto:

You have requested my opinion concernlng the method of
accounting established for regional community mental health
centers by the last legislature. That method requires each
regional center to account for all funds through the State
Treasury and the statewide budget and accounting system
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(SBAS). The requirement is attached to a line item appro-
priation in the 1977 general appropriations bill, wherein
the 1977 Legislature appropriated approximately five million
dollars to the Department of Institutions for grants to
community mental health centers during the 1978-1979
biennium, and provides:

All funds for community mental health programs
shall pass through the state treasury for
accounting purposes, unless prohibited by law.
(Emphasis added.)

Specifically, the Department asks whether the particular
method of accounting prescribed in H.B. 145 is otherwise
prohibited by law. Three possible sources of prohibition
are mentioned. They are Art. V, Sec. 1ll, 1972 Montana Con-
stitution, which governs enactment of legislation; Section
15-2305, R.C.M. 1947, which enumerates the statutory powers
of nonprofit corporations; and Title 45, Code of Federal
Regulations, §74.45, which regulates use of non-federal
moneys by recipients of federal grants from the United
States Department of Health, Education and Welfare. It is
my opinion that none of the three mentioned provisions
prevent compliance with the accounting requirement of
H.B. 145.

Regional community mental health centers are created by
gtatute, being authorized by Chapter 28, Title 80, R.C.M.
1947. Under that chapter the State of Montana is divided
into mental health regions and each region is authorized to
establish itself as a nonprofit, community mental health
center. Section 80-2804, R.C.M. 1947, Each center is
governed by a board of directors appointed by the county
commissioners for ~each of the counties served. Section
80-2804(2), R.C.M, 1947,

while it is expressly provided that the centers are to be
organized as nonprofit corporations and “"shall not be con~
sidered agencies of the Department (of Institutions) or the
State of Montana *** " sgection 80-2804(2), R.C.M. 1947,
regional mental health centers are nonetheless instrumen-
talities through which the State delivers mental health
services at local levels. The Department of Institutions
has general responsibility for the administration of the
mental health program and mental health centers. Sections
82A~801.1(17) and 80-2802, R.C.M. 1947. That responsibility
is discharged through the Department's authority to enter
into contracts with regional mental health centers. Section
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80-2803, R.C.M. 1947. Pursuant to these contracts, the
State of Montana furnishes up to fifty percent (50%) of each
regional mental health center's operating budget. Each
recipient center must agree to deliver mental health
services within its jurisdictional area and comply with
regulations and guidelines established by the Department.
Id. Federal grants, private donations and charges for
services make up the remainder of regional centers'
operating budgets.

All recipients of State grants are required to permit State
access to and audit of their financial records. Section
79-2310, R.C.M. 1947, specifically provides, in relevant
part:

The legislative auditor shall:
* *x *x

(7) have the authority to audit records of organi-
zations and individuals receiving grants from or
on behalf of the state to determine that the
grants are administered in accordance with the
grant terms and conditions. whenever a state
agency enters into an agreement to grant resources
under its control to others, the agency must
obtain the written consent of the grantee to the
audit provided for in this subsection.

The 1977 line item appropriation for regional community
mental health centers makes ho exception to that regquire-
ment., To the contrary, it provides in relevant part:

The preceding general fund monies are appropriated
for contracts for services by nonstate entities
and any contracts for these services shall be
considered grants for purposes of 79-2310(7) and
the contractors may be audited pursuant to 79-
2310(7).

House Bill 145, 1977 Session Laws, Vol. II, p. 1995.

The apparent purpose of the Treasury pass through require-
ment in H.B. 145 is to standardize the accounting systems of
all regional mental health centers and give state auditors
immediate and simple access to each center's financial
transactions. In his Budget Analysis presented to the 1977
legislature, the Legislative Fiscal Analyst stated with
regard to regional mental health centers that, "#** the
diversity of fund sources for each region along with a
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fragmented and non-standardized reporting and accounting
systems makes accountability very difficult". (Page 354.)
He went on to recommend that the legislature require, as a
condition of the regional community mental health center
appropriation, that regional centers "utilize the statewide
budgeting and accounting system (SBAS) so that all funds and
expenditures for each mental health region can be easily
identified in SBAS". 1d. That recommendation is reflected
in the State Treasury pass through requirement.

SBAS is a computerized accounting system which records every
deposit to or expenditure from a particular fund within the
State Treasury. A coded entry identifies the nature of each
deposit and expenditure. The system has been established by
the Department of Administration pursuant to its responsi-
bilities under Section 82-110, R.C.M. 1947, which provides
in relevant part:

(1) The Department (of Administration) shall
prescribe and install uniform accounting and
reporting for all state agencies and institutions,
showing the receipt, use, and disposition of all
public money and property and shall develop plans
for improvements and economies in the organization
and operation thereof * #* %,

The combination of computerization and uniformity in record
keeping will permit almost instantaneous access to each
regional mental health center's financial records. In turn,
this will facilitate auditing and fiscal analysis. The
Department presently plans to facilitate usage of S5BAS by
establishing SBAS computer terminals throughout the State.
Local terminals will give regional mental health centers
direct access to the accounting system.

Implementation of the Treasury pass through reguirement
presents no insurmountable difficulties. An appropriate
account utilizing SBAS can be set up for each regional
center within the present State Treasury fund structure.
Section 79-410, R.C.M. 1947, sets forth the various funds
within the State Treasury, including a federal and private
grant clearance fund:

* & *
(5) Federal and private grant clearance fund. The
federal and private grant clearance fund consists
of all expendable moneys deposited in the state
treasury from federal or ©private sources,
including trust income, which the state disburses
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to persons, associations or units of local
government. * * %
* Xk %k

The funds of each regional mental health center can be
separately segregated for accounting purposes. Section
79-413, R.C.M. 1947, provides, in relevant part, '"Moneys
deposited in each fund except the general fund shall be
segregated by the Department of Administration by specific
accounts based on source, function, or department." Addi-
tionally, Section 79-411(2), R.C.M. 1947, provides:

Any laws enacted in the future, or any contracts
entered into in the future in pursuance of law,
that require the segregation of moneys in the
state treasury by means of a separate treasury
fund, shall be interpreted as permitting the
segregation of such moneys by means of a subfund
or account within one of the funds created by
gection 79-410.

None of the three provisions mentioned by the Department of
Institutions precludes implementation of the requirement.

The federal regulatmn referred by the Department is set
forth in uniform provisions of the United States Department
of Health, Education and Welfare (HEW) which govern the
administration of HEW grants. 45 C.F.R., part 74. Section
74.45 of that part provides:

(a) This section applies to all program income
earned during the grant period except royalties
and proceeds from the sale of real property or
tangible personal property.

(b) All such income earned during the grant period
shall be retained by the grantee. The terms and
conditions of the grant shall provide either:
(1) That such income shall be used by the grantee
for any purposes which further the objectives of
the legislation under which the grant was made, or
(2) That such income shall be deducted from total
project costs for the purpose of determining the
net costs on which the Federal share of costs
shall be based.

(c) The grantee shall elect either of the alterna-
tives specified in paragraph (b) of this section
if the terms and conditions of the grant do not
gpecify which is to be followed.
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Section 74.45 is not automatically applicable to federal
grants to nonprofit organizations. The section is within
subpart F of part 74, a subpart which applies to all grants
made to state and local governmental entities but is "appli-
cable to HEW grants to grantees other than state and local
governments only to the extent made applicable by other duly
published HEW policy statements (usually, but not neces-
sarily, in the program regulations of the granting agency.)"
45 C.F.R. §74.4. (Emphasis added.) I do not know whether
subpart F has been made applicable to federal mental health
grants to nonprofit mental health corporations, but, in any
event, the SBAS accounting requirement does not conflict
with §74.45. That section merely limits federal control
over a grantee's use of non-federal income. The Treasury
pass through requirement does not restrict use of funds by
the mental health centers or subject centers expenditures to
control by the Department of Administration. The pass
through is "for accounting purposes" only.

Similarly, there is no conflict between the Treasury pass
through requirement and the statutory powers of nonprofit
corporations under Section 15-2305, R.C.M. 1947, to manage
their own financial affairs. Corporations, profit and
nonprofit alike, customarily enter into contracts wherein
they commit themselves to particular expenditures and
accountability.

Finally, the accounting requirement does not violate Art. Vv,
Sec. 11, 1972 Montana Constitution. That section provides
in relevant part:

* k %k

(3) Each bill, except general appropriation
bills and bills for the codification and general
revision of the laws, shall contain only one sub-
ject clearly expressed in its title. 1If any sub-
ject is embraced in any act and is not expressed
in the title, only so much of the act not so
expressed is void.

(4) A general appropriation bill shall contain
only appropriations for the ordinary expenses of
the legislative, executive, and judicial branches
for interest on the public debt, and for public
schools. Every other appropriation shall be made
by a separate bill, containing but one subject.

* * X
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A presumption of constitutionality attaches to a statute,
"*%* and every intendment in its favor will be made unless
unconstitutionality appears beyond a reasonable doubt."
Board of Regents of Higher Education v. Judge, 168 Mont.
433, 444, 543 P.2d 1353 (1975Y. A party attacking the
constitutionality of a statute has the burden of proving its
invalidity, Reeves v. llle Electric Company, Mont. '
551 P.24 647, 650 (1976); that burden kas not been met in
the present case.

The accounting requirement does not violate subsection (4)
of Art. V, Sec. 11. House Bill 145 is a general appropri-
ations bill. Laws of Montana (1977), Session Laws, Veol. II,
sec. 1, p. 198l. The Department of Institutions has a
statutory duty to provide mental health services, and
payment for delivery of those services is an ordinary
expense of the department. "Any expense which recurs from
time to time and is to be reasonably anticipated as likely
to occur in order for the proper operation and maintenance
of the departments of the state government is an ordinary
expense." Miller Insurance Agency -v. Porter, 93 Mont. 567,
571-572, 20 P.2d 643 (1933).

Nor does the requirement violate the single subject and
title restriction of subsection (3). 1In Davidson v. Ford,
115 Mont. 165, 141 P.2d 373 (1943), the Montana Supreme
Court considered a provision similar to the one considered
here. That provision was attached to an appropriation for
veterans' welfare and specified the manner of expenditure of
the appropriation. The Court rejected the contention that
its inclusion in an appropriations bill violated the single
subject requirement of Art. V, Sec. 23, 1889 Montana Consti-
tution:

The contention is without merit. So long as
incidental provisions.of an appropriation bill are
germane to the purposes of the appropriation it
does not conflict with any constitutional pro-
vision. (See  State ex rel Souders v. District
Court, 92 Mont. 272, 12 Pac. (2d) 852; Miller Imns.
Agency v. Porter, 93 Mont. 567, 20 Pac, (2d) 643,
State v. Healow, 98 Mont. 177, 38 Pac. (2d) 285;
State v. McKinney, 29 Mont. 375, 74 Pac. 1095, 1
Ann. Cas. 579.) We think this point is dealt with
in an able manner by the Supreme Court of New
Mexico, whose constitution contains provisions
much the same as our sections 23 and 25 of Article
V, supra. That court, having under consideration
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the identical question involved here, said in
State ex rel. Lucero v. Marron, 17 N.M. 304, 128
Pac. 485, 488:

"To sustain the contention that the general
appropriation bill should contain nothing, save
the bare appropriations of money, and that pro-
visions for the expenditure of the money, or its
accounting, could not be included therein, hkk
would lead to results so incongruous that it must
be presumed that the framers of the Constitution
had no such intent in the adoption of the
restrictions referred to. #**#

"Numerous states have provisions similar to that
contained in the first part of section 16, supra,
which require the subject of every bill to be
clearly expressed in its title, and that no bill
embracing more than one subject shall be passed,
etc., and the courts all uniformly hold that any
matter germane to the subject expressed in the
title of a bill and naturally related to it is
valid. When an appropriation is made, why should
not there be included with such appropriation
matter germane thereto and alrectgz connected with
it, such as provisions for the expenditure an
accounting for the money, LET N what valid
objection can be interposed to such a course, so
long as the Legislature confines the incidental
provisions to the main fact of the appropriation,
and does not attempt to incorporate in such act
general legislation, not necessarily or directly
connected with the appropriation legally made,
under the restrictions of the section in
question?" This decision was followed in the
later case of State ex rel. whittier v. safford,
28 N.M. 531, 214 Pac. 759.

Davidson is conclusive. Art. V, Sec. 23, 1889 Constitution
18 1dentical to Art. V, Sec. 11(3), 1972 Montana Constitu-
tion. The Leglslature may require a part:.cular method of
accounting in connection with any line item appropriation
within a general appropriations bill.

No other provision of law which would prohlblt implementa-

tion of the Treasury pass through requirement has been
brought to my attention.
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THEREFORE, IT IS MY OPINION:

State grants to regional mental health centers are

properly conditioned upon each recipient center

accounting for all of its funds through the State

freas§ry and the Statewide Budget and Accounting System
SBAS).

\'/ § 1y Jfours,

IKE GREELY
Attorney Genera

MG/MMcC/br
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VOLUME 37 OPINION NO. 128

FEES - Filing fees for petitions for dissolution of marriage
by a petitioner and co-petitioner;

CLERKS ~ Clerks of Court, filing fees for petitions for
dissolution of marriage by a petitioner and co-petitioner;
SECTION 25-232, R.C.M. 1947.

HELD: The Clerk of the District Court cannot require a
$20 filing fee from each petitioner when one
petition for dissolution of marriage is filed
listing a petitioner and co-petitioner.

31 March 1978

A. Evon Anderson

Chouteau County Attorney
Office of County Attorney
Fort Benton, Montana 59442

Dear Mr. Anderson:
You have requested my opinion on the following question:

When a petition for dissolution of marriage is
filed listing a "petitioner" and "co-petitioner,"
is it proper for the Clerk of the District Court
to demand a filing fee of $20 from each under
§25-232(1)(a), R.C.M. 19477

Section 25-232, R.C.M. 1947 provides as follows:

{1) The clerk shall collect the following fees:

(a) At the commencement of each action or

roceeding, from the plaintiff or petitioner, $20;
(Emphasis supplied).

The intent of the legislature must first be determined by
the plain meaning of the words used in the statute, and when
the statute can be so determined, no other means of inter-
pretation may be applied. Matter of Baier's Estate,

Mont. , 567 P.2d 943 (I1977). The plain meaning of
§25-232(1)(a) establishes a $20 filing fee for each action
and not each petitioner or co~petitioner. Reference to the
petitioner is secondary in the statute.
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THEREFORE, IT IS MY OPINION:

The cClerk of the District Court cannot require a $20
filing fee from each petitioner when oOne petltlon for
dissolution of marriage is filed listing a petltloner
and co-~petitioner.

Very, tyupy ygurs, Ve

<
S
MIKE GREELY

Attorney General

RA/s0
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VOLUME 37 OPINION NO. 129

COMMITMENTS - Warm Springs State Hospital, financial
responsibility for returning persons who leave without
authorization;

INCOMPETENTS - Commitment to Warm Springs State Hospital,
financial responsibility for returning persons who leave
without authorization;

COUNTIES - Commitment to Warm Springs State Hospital,
financial responsibilty for returning persons who leave
without authorization;

SHERIFFS - Commitment to Warm Springs State Hospital,
financial responsibility for returning persons who leave
without authorization;

SECTIONS 16-2723, 38-1305, 38-1308, 80~1602, 80-1603,
95-506, 95-508.

HELD: 1. A sheriff who returns a patient to Warm
Springs pursuant to §16-2723 when the patient
has been subjected to an involuntary civil or
a criminal commitment, is entitled to reim-
bursement for his costs, as specified below.

2. The applicable county is financially
responsible for returning a person who is
committed pursuant to §95-506.

3. The institution to which the person is com~
mitted is financially responsible for
returning a person who is committed pursuant
to §§95-508 and 38-1305.

7 April 1978

Mental Health Advisory Council
1218 East 6th Avenue
Helena, Montana 59601

Ladies and Gentlemen:
You have requested my opinion on the following question:

Who is responsible for returning to Warm Springs
State Hospital, patients who depart without
authorization and who are subject to criminal or
involuntary c¢ivil commitments?

Criminal commitments of persons to Warm Springs by the
district court can arise in two situations. Under §95-506,
a criminal defendant who is unfit to proceed to trial
because of mental disease or defect, may be committed as
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long as the unfitness continues. Under §95-508, a criminal
defendant who is acqguitted because of mental disease or
defect must be committed. Involuntary civil commitments are
ordered by the district court upon petition of the county
attorney under §38-1305.

Your guestion ultimately involves the fiscal rather than
physical responsibility for returning these persons to Warm
Springs. Any number of different persons could return a
previously committed person to Warm Springs. The important
question is who must pay. Section 16-2723 clearly envisions
that sheriffs will often be responsible for "delivering...
mentally ill persons at the state hospital." When they do,
however, they are entitled to "actual expenses necessarily

incurred," <c¢laims for which must be %Yallowed" by the
"department of administration or by the board of county
commissioners, as the case may be...." No further explana-

tion is offered in §16-2723 for determining what actual
entities are ultimately financially responsible in any given
case for these claims which must be "allowed" by the Depart-
ment of Administration or the county commissioners.

In the case of a defendant adjudged unfit to proceed to
trial under §95-506, subsection (5) thereof provides:

(5) The expenses of sending the defendant to the
custody of the director of the department of
institutions, to be placed in an appropriate
institution of the state department of institu-
tions, of keeping him there, and of bringing him
back, are in the first instance chargeable to the
county in which the indictment was found, or the
information filed; but the county may recover them
from the estate of the defendant, if he has any,
or from a town, city or county bound to provide
for and maintain him elsewhere.

In this situation, the legislative intent is clear that the
appropriate county "in the first instance" is financially
responsible for '"sending," "keeping," and "bringing...back"
a defendant committed under §95-506. Thus, if a sheriff
returns such a person who has left without authorization, he
is entitled to reimbursement from the county pursuant to
§§16-2723 and 95-506(5). The county can then obtain reim-
bursement from the "estate of the defendant" or from a
"town, city or county bound to provide for and maintain him
elswhere." It should be noted that this right to reimburse-
ment does not conflict with §80-1603(7), which prohibits the
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Department of Institutions from recovering from the patient
the costs of "care" provided to him if he is tommitted under
a criminal statute. This prohibition applies to the Depart-
ment seeking reimbursement for the charges allowed by
§80-1603 but not to a county seeking reimbursement under
§95-506.

There is no specific cost allocation such as that found in
§95-506(5) which is applicable to criminal defendants com-
mitted after an acquittal pursuant to §95-508. Under
§95-508, the person is specifically '"committed to the
custody of the superintendent of Warm Springs...for custody,
care, and treatment." (Emphasis added). The institution is
responsible for the person's "custody" which includes what-
ever measures are necesgary to maintain that custody,
including returning the person to the institution if he
leaves without authorization. Thus, if a sheriff returns a
person committed under §95-508, he is entitled to reimburse-
ment from the State under §16-2723,

The financial responsibility for returning persons under
involuntary civil commitments under §38-1305 is likewise not
specifically addressed. If the person enjoys conditional
outpatient release under §38-1308, but becomes a "danger to
himself or others," he may be "apprehended" and the local
sheriff has the "duty of transporting” him to Warm Springs.
This "duty," however, must be read in light of §16-2723
which allows for reimbursement of the sheriff's costs.
Since there is no provision otherwise, the State institution
which is responsible for the person's custody, is liable to
the sheriff for his costs.

That same reasoning is applicable to a person, not on con-
ditional release, who leaves Warm Springs without authoriza-
tion. That conclusion is bolstered by §80-1603, which
allows the State to recover Yper diem" and "ancillary"
charges from the patient or a "financially responsible
person." While transportation costs after unauthorized
departures are not specifically mentioned, "per diem" under
§80-1602(3) is based upon "the gross daily cost of operating
an institution, as budgeted, .

THEREFORE, IT IS MY OPINION:

1. A sheriff who returns a patient to Warm Springs
pursuant to §16-2723 when the patient has been
subjected to an involuntary civil or a criminal
commitment, is entitled to reimbursement for his
costs, as specified below.
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The applicable county is financially responsible
for returning a person who is committed pursuant
to §95-506.

The institution to which the person is committed
is financially responsible for returning a person
who is committed pursuant to §§95-508 and 38-1305.

Ver’ truly yours,

Léﬁﬂ[ ﬁJtLﬂtL =

MIKE GREELY
Attorney General

ABC/s0
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