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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the Repeal ) NOTICE OF PROPOSED
of Rules 2-2.6(6)-5640 through ) REPEAL OF RULES
2-2.6(6)-S6030 Relating to ) NO PUBLIC HEARING
Regulation of Purchasing ) CONTEMPLATED
Activities )

TO ALL INTERESTED PERSGONS:

1. On the 24th day of April, 1978, the Department of
Administration proposes to repeal Fules 2-2.6(6)-5640 through
2-2.6(6)~86030.

2. The Rules proposed to be repealed are on pages 2-21
through 2-24 of the Administrative Rules of Mcntana.

3. Rationale: The Departrent of Adrinistration proposes
to repeal these rules in order to allow for the proposed
adoption of substitute Rules 2-2.1€(1)-S1600 through
2-2.16(1)-516040, reference MAR lNctice No, 2-2-2€, relating
to the same subject matter.

4. Interested parties may submit their data, views,
or arguments covering the proposed repeal in writing to
Jack C. Crosser, Director, Department of Administration,
Mitchell Building, Helena, Montana 59601. Written comments
in order to be considered must be received by not later than
the 21st day of April, 1978.

5. If any person directly affected wishes to express
his data, views, or arguments orally or in writing at a
public hearing, he must make a written request for a public
hearing and submit his request, along with any written
comments, to Mr. Crosser at the above stated address prior
to the 21lst day cf April, 1978.

6. If the Director receives requests for a public
hearing on the proposed repeal of the foregoing rule from
50 or more persons directly affected, a public hearing will
be held at a later date. Notification will be given of the
date and time of the hearing.

7. Ten percent (10%) of those persons directly affected
has been determined to be in excess of 50.

8. The authority of the Department of Administration
to repeal the above rules is based upon Section £2-1902.1,
R.C.M. 1947. Imp. - Same.

Dated this l4th day of March, 1978.

() C.‘Crosser, Director
epartment of Administration

Certified to the Secretary of State, March 15, 1978.
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BETORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the adcption
of Fules 2-2.l€(l)-8160C
through 2-2.16(1)-S16040
Relating to Regulation of
Furchasing Activities

NOTICE OF PROPOSED
ADOPTION OF RULES

NO PUBLIC HEARING

CONTEMPLATED

10 ALL INTERLSTEDY FERBONS:

1. ©On or after the 24th day of April, 1978, the
Department of Administration proposes to adopt Rules
Z-2.1€(1)-81600 through 2-2.16(1)-S16040 relating to the
reculation of purchasing activities.

2. The proposed yules replace those rules previously
adopted and repealed by the Department of Administration,
reference MAR Notice No. 2~2-25, of the same subject matter.

2. The precposed rules provide in summary as follows:

(a) ARM 2-2.16{(1)-£1600 DEFINITIONS. This section
defines several terms used throughout the rules.

{b) ARM 2-2.16(1)-5]610 REQUISITION TIME SCHEDULE.
'his section covers the importance of compliance with the
schedule of dates issued by the Purchasing Division.

{(c) ARM 2-2.16{1)-51620 REQUISITION PROCEDURES. This
section covers procedures to be followed in preparing and
subritting requisitions.

(d) ARM 2-2.16(1)-S51630 AGENCY PURCHASINCGC AUTHORITY.
This section outlines conditions under which individual
purchases may be made at the agency level,

(e} ARM 2-2.16(1)~£1640 TERM CONTRACTS. This section
outlines proceduregs for purchasing from established term
contracts.

(f) ARM 2-2.16(1)-8165C BICDER REQUIREMENTS. This
section covers the bidders obligations relative teo heing
rlaced on, or removed from, state kid lists, and proper
preparation of Lid forms.

(g) ARM 2~2.16(1)-51660 SOLICITATION OF BIDS. This
section covers the solicitation and opening of bid quotations.

(h) ARM 7-2.16(1)-S167C AWARDING OF CONTRACTS. This
section outlines evaluations ané consideration to be made
in awarding state contracts.

(i) ARM 2-2.16(1)-S1680 RECORD OF BIDS. This section
explains the abstract of bkids maintained by the Purchasing
Divisiorn.

(3} ARM 2-2.16(1)-51690 QUALITY CONTRCL. This section
outlines the agency responsibility for quality centrol
inspection.

(k) ARM 2-2.16(J)-516000 NON-PERFORMANCE BY VENDOR,
This section outlines prccedures for filing a vendor non-
performance comnplaint.

MAR Notice No. 2~-2-26 e 3-3/24/78
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(1) ARM 2-2.16(1)-516010 NON~PERFORMANCE BY STATE.
This section outlines procedures for filing a state non-
performance complaint.

(m) ARM 2-2.16(1)-516020 JOINT GOVERNMENTAL PURCHASE.,
This section outlines the responsibilities of political
subdivisions when participating in state contracts.

(n) ARM 2-2.16(1)-816030 NEGOTIATED REHABILITATION
CONTRACTS, This section covers purchases made by State
Agencies from rehabilitation workshops.

(o) ARM 2-2.16(1)-516040 CLOSING. This section includes
examples of the forms mentioned.

4., The reason for these Rules is as follows: The
proposed rules will be substituted for those rules previously
adopted and repealed by the Department of Administration,
pertaining to the regulation of purchasing activities.

5. Interested parties may submit their data, views,
or arguments covering the proposed adoption in writing to
Jack C. Crosser, Director, Department of Administration,
Mitchell Building, Helena, Montana 59601. Written comments
in order to be considered must be received by not later than
the 21st day of April, 1978.

6. IJTf any person directly affected wishes to express
his data, views, or arguments orally or in writing at a
public hearing, he must make a written request for a public
hearing and submit his regquest, along with any written
comments, to Mr. Crosser at the ebove stated address prior
to the 21st day of April, 1978.

7. If the Director receives requests for a public
hearing on the proposed adoption of these rules from 56 or
more persons directly affected, a public hearing will be
held at a later date. Notification will be given of the
date and time of the hearing.

8. Ten percent (10%) of those persons directly affected
has been determined to be in excess of 50.

9. The authority of the Department of Adwlnlstration

to adopt the above rules is based upon Section §2-1902.1
R.C.M. 1947, Implementing - Ch. 19, Title 82, R.C.M. 1947.

Dated this 14th day of March, 1978.

Qom 0 & A\

k C. Crosser, Director
partment of Administration

Certified to the Secretary of State, March 15, 1978.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION

adoption of Rules providing ) OF THE HOLIDAY PAY RULE.
holiday pay for State employees) NO PUBLIC HEARING CONTEM-
PLATED

TO: All Interested Persons

1. On or after April 14, 1978 the Department of
Administration proposes to adopt a rule providing holiday
pay for State employees.

2. The proposed Rule does not replace or modify any
section currently found in the Montana Administrative Rules,
3. The proposed Rule provides as follows:

Rule I. DEFINITIONS. (a) Employee means any person
employed by the state of Montana on a permanent, temporary,
full-time, part-time or seasonal basis. This does not
include an individual under contract with the State as an
independent c¢ontractor.

(b) Legal State Holiday means any one of those holidays
provided by law to afford a day off with pay to State employees.

Rule II. LEGAL HOLIDAYS. (a) State employees are
entitled to receive a day off for each legal holiday, regard-
less of the day on which the holiday falls or the employee's
work week (Opinion #27, Volume 34, Attorney General). State
primary election days are not State holidays. (Opinion %20,
volume 34, Attorney General) .

(b) Pursuant to section 59-1009, R.C.M. 1947, any
State employee who is scheduled for a day off on a day which
is observed as a legal holiday shall be entitled to receive
a day off either on the day preceding or the day following
the holiday, whichever allows a day off in addition to the
employee's regularly scheduled days off.

Rule III. POLICY. (a) Holidays, including those
allowed in lieu of the actual holiday, occurring while an
employee is in a pay status shall be earned by the employee
and not charged as sick leave, vacation leave, etc.

(b) Holidays, including those allowed in lieu of the
actual holiday, occurring while an employee is absent without
pay will not be earned by the employee unless the employee
is in a pay status on either the last working day immediately
preceding the holiday or on the first scheduled working day
immediately following the holiday. If qualified, the employee
shall receive pay for those hours that he or she is normally
scheduled to work.

{i) For those employees who have a regularly scheduled
workweek, the employee must be in a pay status, either the
day before or the day after those numbers of hours he/she is
regularly scheduled to work to qualify to be paid for that
full number of hours. Otherwise, an average of the hours

MAR Notice No. 2=-2-27 goss  3-3/24/78
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worked in the pay period in which the holiday(s) occurs will
be taken and the employee will be paid for the average
number of hours worked.
(ii) For those employees who work varying hours during
the week, an average of the number of hours worked during
four full pay periods prior to the holiday should be taken
and the employee will be paid for the holiday on the basis
of the average number of hours worked. Example: An employee's
schedule for the last four pay periods would look like this:

1st week = 28 hours worked 4 days
2nd week = 22 hours worked 3 days
3rd week = 33 hours worked 5 days
4th week = 30 hours worked 4 days
5th week = 37 hours worked 5 days
6th week = 25 hours worked 5 days
7th week = 23 hours worked 3 days
8th week = 40 hours worked 5 days

238 hours worked 37 days

238 hours worked: 34 days = 7 hours average. Employee would
be paid 7 hours for the holiday.

(c) 1If an employee transfers from one State agency to
another one immediately before a holiday, and provided that
the employee is in a pay status on the regularly scheduled
work day immediately following the holiday, the new employing
agency shall be responsible for paying the employee for the
holiday.

(d) If a new employee reports to work on the day
immediately after a holiday, the employee shall not receive
pay for the holiday.

(e¢) When an employee works on a legal holiday and is
given another day off in accordance with section 59-1009,
R.C.M. 1947, the time worked should be recorded as regular
time and the day off recorded as holiday time even though
the day worked was actually the holiday.

(f) When an employee is entitled to a day off for a
legal holiday, but is regquired to work on that day and no
time off is subsequently allowed, the employee must be paid
a minimum of double time and one half. This applies to non-
exempt (from the Montana Minimum Wage Law of 1971) employees;
exempt employees shall earn compensatory time on an hour-
for-hour basis. Example: If the employee works 8 hours on
a legal holiday, eight hours are to be coded to SBAS expendi-
ture identification code 1105 or 1205 (Holiday) at the
employee's regular rate of pay and 8 hours coded to 1102 or
l282 ¥0vertime) at time and one-half.

Rule IV. CLOSING. (a) This Rule shall be followed
unless it conflicts with negotiated labor contracts, which
shall take precedence to the extent applicable.

3-3/24/78 § MAR Notice No. 2-2-27
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(b) The attached table illustrates the applications of
statutory provisions and policy noted above.

4, Reason for this Rule is as follows: There is a
critical need to provide uniform rules te be consistently
applied in the administration and pay of legal holidays
provided all State employees. Adoption of these Rules will
lessen the possibility of discriminatory or unfair regulation
of holiday pay by State agencies.

5. Interested persons may submit their data, views or
arguments concerning the proposed adoption to Mr. William S.
Gosnell, Administrator, Personnel Division, Department of
Administration, Room 101, Mitchell Building, Helena, Montanha
59601.

6. If a person directly affected wishes to express
his data, views or arguments orally or in writing at a
public hearing, he/she must make written request for a
public hearing along with any written comments to Mr. William
Gosnell before April 12, 1978,

7. If the department receives requests for a public
hearing on the proposed Rule from more than ten percent
{10%) or twentyfive (25) or more persons directly affected,
a public hearing will be held at a later date. Notification
of parties will be made by publication to the Administrative
Register.

8. The authority of the Department to make the pro-
posed adoption of the Rule is based on Section 59-913,
R.C.M. 1947. Implementation is based on Sectionsg 19-107

and 59-1009, R.C.M. 1947,
“;¥lﬁ8¢?é?(z:t“hlb4

Aakk C. Crosser, Director
‘Pepartment of Administration

Certified to the Secretary of State, March (/5 , 1978.
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TABLE OF DAYS OFF FOR LEGAL HOLIDAYS

IF THE LFGAL
HOLIDAY FAELS

AN IF THE FMPLOYFE'S
SCHEDULED DAYS OF F

THEN THE EMPLOYEE'S
ALLOWED HOLIDAY

PROVIDING THE EMPLOYEE WORKS®
EITHER THE

ON ARE 1% PRECEDING OR FOLLOWING
MONDAY Saturday and Sunday Monday Friday & Tussday
Sunday anr Monday Tuesday Saturday or Wrdnesday
Manday an Tupsday Sunday Satunet 1y or Wesinesay
Tursday and Wednesday Monday Sunday o Thursday
Wednesday and Thuriday Monday Sunday or Tuesday
Thursday and Friday Manday Sunday or Tuesday
Friday and Saturday Monday Sunaisy or Turiday
TUESDAY Saturday anet Sunday Tuesday Monctay or Wednesday
Sunday ascl Monday Tuwsctay Saturdiy or Wedngiday
Manday and Tuesday Wodnesday Sunddy tf Thursiay
Tuesday and Wednesday Manday Sunday of Thursday
Wednesclsy and Thursday Tuesday Monday of 1 riday
Thurslay any Figay Tuesday Monuay or Wednesday
Friday snd Saturday Tumdry Monday or Wednesday
WEDNESDAY Spturday and Sunday Wednesday Tugsday or Thursday
Sunday and Monday Wedna day Tuesday or Thursisy
Menday and Tussdav Wednesday Sunday or Thuriday
Tuesdny and Wednnsday Thursday Manday or Frigay
Wednesuday and Thutsday Tuesday Manday or Friday
Thursday and F riday Wednesday Tuesday or Saturday
Friday and Saturday Wednesday Tuesday or Thursday
THURSOAY Saturday and Sunday Thuriday Wednewriay or Friday
Sunday and Monday Thursday Wednesday or Friday
Mongay #rd Tuesdoy Thursday Wednesday or Friday
Tuerlay el Wednesgay Thussday Monday a1 Friday
Wecte - by ind Thurseay Friday Tuosday ot Saturiay
Thursiay and F riday Wednesday Tussday o1 Saturday
Friday and Sannday Thuriday Wednesday ar Sunday
FRIDAY Saturday and Sunday Friday Thursgay ar Monday
Sunday and Monday Friday Thurstay or Saturday
Manety el Tuasday Friday Thursday or Saturday
Tueselay wrd Wodnesday Friday Thursday or Saturday
Wedneslay and Thursday Friday Tuestdoy o1 Saturilay
Thursdny am! Friday Sarwrday Wednesday or Sunday
Friday and Saturday Thursday Wednesday or Sunday
SATURDAY Saturday and Sunday Friday Thurslny ar Manday
Sunday anet Momiay Sawrday Frictay o¢ Tursday
Mang.ry anil Tuescday Saturday Friday or Sunitay
Tuasday and Wernesday Soturelay Friday or Sunduy
Werlnesday und Thursday Saturclay Friday or Sunday
Thinsday and § niday Swturday Wednusddy or Sunday
Friday and Snturday Sunday Thursday or Monday
SUNDAY Saturdiy and Sunday Mondsy Friday o1 Tuestlay
Sundly wid Monday Saturday Friday or Turutiy
Monilay ani Tuesiay Sunday Saturday or Wednavday
Tuetdday and Wertnesday Sundasy Saturday ar Monday
Wednesdoy g Thursday Sundoy Sefurrtuy o Manday
Thursiday and Fridoy Sunday Soturday or Manday
Friday and Satw day Sunday Thursday or Monday

O Is o1 paitl lgave s1aus.

3-3/24/78 “Epew
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PROPQSED

of Rules concerning the ) ADOPTION OF THE ADMINIS-

administration of the emergency ) TRATION OF EMERGENCY AND

and disaster fund. ) DISASTER FUND. NO PUBLIC
) HEARING CONTEMPLATED.

TO: All interested persons

1. On or after April 24, 1978, the Department of Admin-
istration proposes to adopt rules concerning the Emergency
and Disaster Fund.

2. The proposed rules do not replace or modify any sec-
tion currently found in the Administrative Rules of Montana.

3. The proposed rules read as follows:

RULE I. EMERGENCY AND DISASTER DEFINED. (1) The
emergency or disaster must be the result of hostile attacks,
riots or insurrections, epidemics of disease, plagues of
insects, fires, floods, or other acts of God.

(2) The emergency or disaster must result in damage or
disaster to the works, buildings or property of the State or
any political subdivision thereof or menace the health,
welfare, safety, lives or property of a considerable number
of persons in a county or community of the State.

RULE IT. IMPLEMENTATION (1) Expenditures from the emer-
gency and disaster fund shall be made only when the emergency
or disaster justifies the expenditure and is declared an
emergency or disaster by executive order of the Governor.

(2) The responsible governmental entity must demonstrate
that:

(a) All available emergency levies will be exhausted.

(b) The emergency is beyond the financial capability of
the responsible governmental entity.

(3) The County Disaster Committee must determine that an
emergency exists and the Board of County Commissioners or the
City Council must levy an emergency millage as provided in
Title 11, Chapter 43, R.C.M. 1947.

RULE III. FINANCIAL CAPABILITIES (1) The financial
capability of a responsible governmental entity shall be
determined as follows:

(a) The board or council shall estimate the total expen-
ditures necessary to respond to the emergency. These are
preliminary estimates based on the best information available
in an emergency situation and will be subject to revision when
a more complete appraisal is made.

(b) Estimates should be limited to those costs that can
not be absorbed in the normal operations and should be grouped
as follows:

(i) Debris clearance.
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(ii) Protective measures.

(iii) Damages to road systems.

(iv) Damages to water control facilities.

(v} Damages to public buildings and related equipment.

(vi) Damages to public utilities.

(vii) Damages to public facilities under construction.

(viii)Other miscellaneous damages.

(2) The board or council shall estimate the financial
capability of the entity by completing the following calcu-
lations for each fund or account involved. The financial
resources available to the entity shall include the maximum
permissive levy for the fund or account financing the govern-
mental function that is obligated to respond to the emergency.
The estimated funds available for the emergency shall be cal-
culated as follows:

Cash balance including reserves
as of June 30, 19__ 5

Receipts from two mill emergency levy

Receipts from maximum permissive levy
and other anticipated revenues

SUB TOTAL s

Less regular operating budget
including reserve budgeted for
current year per Sec. 16-1904(3) $

BALANCE AVAILABLE TO RESPOND
TO EMERGENCY

(a) If the total estimated expenditures necessary to
respond to the emergency are greater than the estimated
resources available for the emergency, the board or council
may request the Governor to declare an emergency and to
initiate action to provide State financial assistance in
accordance with such declaration. The application should
be made on the forms attached hereto.

4, The reason for these rules is as follows: The recent
heavy blizzards and snow condition in the State of Montana
have created an assistance relief situation for local govern-
ment entities and said rules determining financial capability
are not in effect at the present time.

5. Interested persons may submit their data, views or
arguments concerning the proposed adeption to Mr. J. Michael
Young, Administrator, Insurance and Legal Division, Department
of Administration, Mitchell Building, Helena, Montana 59601.

6. If a person directly affected wishes to express his
data, views, or arguments orally or in writing at a public
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hearing, he must make written request for a public hearing
and submit his request along with any written comments to
Mr. J. Michael Young before April 21, 1978.

7. If the department receives requests for a public
hearing on the proposed Rules from more than ten percent
(10%) or twenty-five (25) or more persons directly affected,
a public hearing will be held at a later date. Notification
will be made by publication in the Administrative Register.

8. The authority of the department to make the proposed
adoption of rules is based on Section 79-2503, R.C.M. 1947.
Implementation is based on Section 79-2501, R.C.M. 1947,

7 7l
9“1 ¢ Gy
Jack C. Crosser, Director
Department of Administration

Certified to the Secretary of State, March {H:ki), 1978,
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The Honorable Thomas L. Judge
Governor of Montana

State Capitol

Helena, Montana 59601

Dear Governor Judge:

Pursuant to our authority as

of , Montana, we request
that an emergency be declared immediately to provide supple-
mental disaster relief in accordance with the provisions of
Title 79, Chapter 25, R.C.M. 1947.

1. SITUATION
A. (Date and description of conditions causing
disaster)

B. (Description of damages to public sector)

C. (Description of damages to private sector)

D. (Description of economic impact)

2. QFFICIAL ACTION
A. The County Disaster Committee has determined by

a majority vote that an emergency does exist.
Attached is a copy of the signed resolution.
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This

tion imposing the levy.)

(Other action taken)

3. DAMAGE ESTIMATES

A,

Debris Clearance
Protective Measures

Road Systems

Water Control Facilities

Public Buildings and Related
Equipment

Public Utilities

Public Facilities Under
Construction

Other Damages (Not in Above
Catagories)

TOTAL ESTIMATED DAMAGES

4%. LOCAL RESOQURCES

Names of funds or accounts involved:

has levied the
emergency two mill levy authorized by Section
11-4305, R.C.M. 1947, (Attach c¢opy of resolu-
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ESTIMATED

Cash balance including reserves
as of June 30, 19 $

Receipts from two mill emergency levy

Receipts from maximum permissive levy
and other anticipated revenues

SUB TOTAL ]
Less regular operating budget
ingluding reserve budgeted for
current year per Sec. 16-1904(3) §

BALANCE AVATLABLE TO RESPOND
TO EMERGENCY $

6. ASSISTANCE REQUIRED

Total damage estimate (from No. 3) $
Less estimated resources available
(from No. 4) $
ESTIMATED ASSISTANCE REQUIRED $
Date

(Title of Board or Council)

By:

Chairman

Member

Member
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BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In The Matter of the Department ) NOTICE OF PROPOSED ADOPTION
of Agriculture Adopting a NEW ) of a NEW rule for Chapter
rule for the Transportation } 18, Transportation Unit. HO
Unit of the Department of }  PUBLIC HEARING CONTEMPLATED.
Agriculture for the Admini- )

strative Rules of Montana )

To: All Interested Persons

1, On April 25, 1978, the Department of Agriculture pro-
poses to adopt a NEW rule for Chapter 18, Transportation Unit,
to comply with the Revised Codes of Montana as amended in the
Forty-Fifth Legislative Session, House Bill 234.

2. The proposed NEW rule to be adopted is as follows:

REPORTS (1)(a) All graln merchandisers llcensed by
sectlon 3-228.2, R.C.M. 1947, as a grain public warehouse,
shall file with the department, on forms prescribed and pro-
vided by the Montana Department of Agriculture, monthly reports
of shipments of grain from individual public warehouses
located in Montana.

(b) Licensees having more than one (1) public warehouse
shall submit separate reports for each.

(¢) The report shall include, but not be limited to:

(1) the amount (bushels) of grain shipped;

(i1) the number of units (rail covered hopper - rail box
car - truck) shipped;

(111) the type of grain (winter wheat - durum wheat - other
spring wheat - barley - ocats) shipped; and

(iv) the destination of shipment(s). Actual destination
need not be shown but shipments must be reported as within
one of the destination groups provided on the form,

(d) Licensees providing the department with monthly inter-
nally generated computer reports with the herein foregolng
movement data shall have complied with this rule.

(e) Monthly shipment reports required hereln shall be
filed with the department no later than twenty (20) days,
(excluding saturdays, sundays, and holidays), following the
end of the month within which the movement occurs,

(2)(a) All grain merchandirers licensed by section 3-228,.
2, R.C.M. 1947, as a grain dealer, or grain dealer/track buyer,
shall file with the department, on forms prescribed aand pro-
vided by the Montana Department of Agriculture, monthly reports
of shipments of grain made,

(b) All shipments made during the reporting month shall
be aggregated on one (1) reporting form.

(¢) The provisions of 1(e), (d), (e), apply to all
licensed grain dealers or grailn dealer/track buyers.

(3)(a) All grain merchandisers licensed by section
3-228.2, R.C.M, 1947, as a grain dealer/trucker, shall file
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with the department, on forms prescribed and provided by the
Montana Department of Agriculture, monthly reports of shipments
of grain made directly from the producing area (farm or ranch).
(b) All shipments made during the reporting month shall
be aggregated on one (1) reporting form.
(¢) The provisions of 1(c), (d), (e), apply to all
licensed grain dealer/truckers.

3. The rationale for adopting this NEW rule is to estab-
lish reporting guldelines as directed in House Bill 234 of the
Forty=Fifth Legislative Sessilon.

4, Interested persons may submit their data, views, or
arguments concerning the proposed adoption to Mr. W. Gordon
McOmber, Director, Montana Department of Agriculture, 1300
Cedar Street, Airport Way-Bldg. West, Helena, Montana 59601.

5. If a person directly affected wishes to express his
data, views, or arguments orally or in writing at a public
hearing, he must make wWritten request for a public hearing
and submit his request ‘along with any written comments to
Mr. W. Gordon McOmber before April 24, 1978

6. 1If the department receives requests for a public hear-
ing on the proposed adoption from more than ten percent (10%)
or twenty-five (25) or more persons directly affected a public
hearing will be held at a later date. You will be notified of
a public hearing.

7. The authority of the department to adopt this NEW rule
is based on Section 3-227, R.C.M. 1947.

W (Ot Dy / /M&/M

W. GORDON McOMBER, Director

DEPARTMENT OF AGRICULTURE

Certified to the Secretary of State March 15, 1978,
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BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the Matter of the Department ) NOTICE OF PROPQSED ADOPTION
of Agriculture Adopting a NEW ) of a NEW rule for Chapter
rule for Chapter 14, Plan ~ ) 14, Plant Industry Division.
Industry Division, of the De- ) NO PUBLIC HEARING CONTEM-
partment of Agriculture for the ) PLATED.

Administrative Rules of Montana )

T0: All Interested Persons

1. On April 25, 1978, the Department of Agriculture
proposes to adopt a NEW rule for Chapter 14, Plant Industry
Division.

2. The proposed NEW rule 1s as follows:

Grain Standards. (1) The Montana Department of Agriculture
hereby adopts the United States Department of Agriculture's
grain standards as reflected in the United States Graln
Standards Act, as amended and the rules thereunder, found
in Title 7, Chapter 1, Part 26 of the Code of Federal Regulations
as well as the Official United States Standards for Grailn
and/or any subseguent amendments made thereto.

(2) <{Copies of these regulations may be obtained by
contacting the Montana Department of Agriculture, Plant
Industry Division, 1300 Cedar Street, Alirport Way-Bldg. West,
Helena, Montana 59601.

3. The rationale for adopting this NEW rule 1s based
on the laws of Montana which require this department to
adopt rules for graln standards and these rules must not
conflict with the United States Grain Standards Act.

4. Interested persons may submit their data, views, or
arguments concerning the proposed adoption to Mr. W. Gorden
MeOmber, Director, Montana Department of Agriculture, 1300
Cedar Street, Alrport Way-Bldg. West, Helena, Montana 59601.

5. If a person directly affected wishes to express
thelr data, views or arguments orally or in writing at a
public nearing and submit their request along with any written
comments to Mr. W, Gordon McOmber before April 24, 1978.

6. If the department receives requests for a public
hearing on the proposed adoption from more than ten percent
(10%) or twenty-five (25) or more persons directly affected
a public hearing will be held at a later date. You will be
notified of a public hearing.

7. The authority of the department to adopt this NEW
rule is based on Sectlons 3-209 and 3-210, R.C.M. 1947.
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Certified to the Secretary of State March 15, 1978.
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BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the Matter of the Department ) NOTICE OF PROPOSED ADOFPTION
of Agriculture Adopting NEW ) of NEW rules for Chapter
rules for Chapter 30, Board of ) 30, Board of Hail Insurance.
Hail Insurance, of the Depart- ) NO PUBLIC HEARING CONTEMPLATED
ment of Agriculture for the )
Administrative Rules of Montana )

TO: All Interested Persons

1. On April 25, 1978, the Department of Agriculture
proposes to adopt NEW rules for Chapter 30, Board of Hail
Insurance,

2. The proposed NEW rules are as follows:

ADJUSTMENT OF HATL L0SS. (1) When the adjustment of a
hail loss 1s made, the percentage of loss allowed shall be
that percentage of the crop which has been destroyed by hail
only. The adjustment shall be subjJect to the condition mentioned
in rule (4.2.600) Liability to Cease for State Board of Hall
Insurance.

(2) The cost of cutting, pulling, binding, or harvesting
in any manner shall not be considered in measuring the extent
of the loss. Provided however, that payment of the loss be
1imited to not more than the estimated value of the damaged
¢rop before the hail.

(3) The value shall be based on the price of similar
undamaged grain at the insured's marketing place.

AT LEAST 5% LOSS NEEDED. (1) If any insured claims a loss
and no appreciable part of any fleld shows a loss of at least
5%, the insured may be required to pay the adjusting expense.
All loss claims must be filed with the State Board of Hail
Insurance at Helena within three (3) days after the storm. 1IFf
notlce of loss 1s not received within three (3) days the cost
of the adjustment may, at the discretion of the Board be
charged to the clalmant, unless the Board deems the delay ex-
cusable. If any insured graln has been damaged by hall and
is ripe enough to harvest before the aduster appears, the in-
sured may proceed wlth his harvesting with the exception that
he must leave falr, representative samples in each field as
directed on the Hail Loss Report Form and on the Acknowledge-
ment of Loss Form.

INSURED CROPS. (1) The following c¢rops may be insured
at any time to August 15, inclusive:

wheat corn peas rape
oats rye beans sugar
flax speltz mustard beets
barley alfalfa safflower potatoes
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HAY CROPS, (1) This hall insurance covers up to a total
loss on any one~cutting hay crop, or partial losses on hay
crops wlth more than one cutting per season, up to where the
loss or losseg amount to not more than the equlivalent of a

total loss of one cutting.

PROVISIONS OF COVERAGE. (1) Hail insurance on all insured
crops is 1n force for the full growing season with the following
provisions:

a. there will be no liability on grain until 75% of the
plants are plainly jointed;

b. no liability is assumed on beans and peas until they
show a practical stand;

¢. no liability is assumed on any crops for loss or
damage to blooms, leaves, or stems unless such loss or damage
plainly reduces the quality or quantity of the production;

d, when loss or damage is sustalned on immature crops
the adjustment may be delayed until the extent of the damage
may be more accurately determined; and

e. no liability 1is assumed on mustard or flax until 75%
of the plants are 4 inches tall, and on sugar beets until they
are thinned.

APPLICATION FOR INSURANCE. (1) Persons wishing to parti-
cipate in the hall insurance program shall file a properly
filled out and signed application in the office of the county
assessor no later than August 15.

TIME POLICY BECOMES EFFECTIVE. (1) All policies will be
in full force and effect from noon of the day following the
acceptance by the county assessors. Any policy may be cancelled
if fraud or mlsrepresentation is used in obtaining it.

REAPPRAISAL. (1) In case of disagreement on any adjustment,
the insured must ask for reappraisal within ten (10) days. The
insured may at his option submit the matter to arbitration as
provided in Section 82-1516, R.C.M. 1947 or sue the State Board
of Hall Insurance in the district court of the county where the
loss occured.

FILING OF APPLICATION FOR REDUCTION AND SCHEDULE. (1) When
an application for reduction of levy 1s filed with the State
Board of Hail Insurance at Helena and approved, the rate on
such crops withdrawn shall be computed in proportion to the
time the insurance 1s in force, and in accordance with the
maximum rate established herein for the zone in which said
crops are growing. No application will be approved if the
value of the crop exceeds $5.00 per acre.
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Spring Crops Winter Crops
Before July 6th, inclusive % rate Before June 17th % rate
Between July 6th & 12th % rate Between June 17th
After July 12th Full rate & 23rd } rate

After June 23rd Full rate

SPECIAL CROPS REDUCTION. (1) All growers of grailn and
other special crops seekling a reduction of levy shall be sub-
ject to the above dates except as follows: Five (5) days
additional shall be allowed all growers in the counties
touching the Canadian border and also to those in other
counties where the insured crops are growlng at an elevation in
excess of #,500 feet above sea level.

(2) When any insured crop has been practically destroyed
by other means than hail after the dates provided in rule
{(4.2.400) Filing of Application for Reduction and Schedule,
and part (1) of this rule, the Insured may apply to the State
Board of Hail Insurance for a reduction in the charge, but the
requests for such reduction must be made before the grain 1s
harvested. When the insured furnishes the required information
proving the damage or destruction of the crop the State Board
of Hail Insurance may approve a reduction of the charge to
not less than one-half the regular charge for the season.

RECEIPT OF REFUND. (1) To receive a refund of any sur-
plus funds declared by the Hall Board, a policy holder must
have his hail levy paid in full by July 1st of the following
crop season.

PROCESS OF PAYMENT FOR LOSSES. (1) Any losses accruing
under the policy 1ssued for this application shall be payable
in two parts with state warrants as follows: any amount
owing for current or delinquent state hail insurance shall be
deducted from one-half the adjustment and forty (40) days of
the occurrence of the loss. The balance due on the loss shall
be mailed to the insured after the close of the hall season.

LOSSES EXCEEDING THE LEVY FOR THAT YEAR. (1) 1If the
losses for any year exceed the levies for that year plus the
reserve fund, if any, then the payment on losses shall be
pro-rated share and share allke among all suffering loss by
hail.

CUT OFF DATE. (1) Loss claims after October 1 will not

LIABTLITY TO CEASE FOR STATE BOARD OF HAIL INSURANCE. (1)
The 1iability of the State Board of Hall Insurance for damage
by haill to crops 1nsured under this Act shall cease when:

a. the crops are headed, mowed, or harvested in any
manner except that liabllity agalinst damage by hail will
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continue in force on grain or any other crop which has been
bound, shocked, or windrowed until the insured has had a reason-
able time to complete harvesting or threshing. The extended
liability will not cover additional damage caused by wind or
rain. -

b. the insured neglects under favorable conditions to
harvest the crops insured within a reasonable time after the
grain is fully ripe.

¢. the insured makes application for cancellation or
reduction of the current hail insurance levy on account of the
alleged distruction of said crops by other means than haill.

d. the crops are destroyed by other means than hail.

e. when the amount of the allowance 1s adjusting a loss
under any pollcy equals the value of the crops as figured under
rule (4.,2,100) Adjustment of Haill Loss.

LIABILITY ON ALL CROPS. (1) The 1liability on all crops
insured except sugar beets, will explire after September 15.
Sugar beets after September 30. The insured may apply for an
extension of the risk if his crops, except sugar beets, are
not ripe and harvested before September 15, and if he applies
for an extension before that date to the State Board of Hail
Insurance at Helena, Montana.

3. The rationale for adopting these NEW rules is based
on the need for the Hall Board to put into force rules and
regulations that are applicable to the Hail Board Policy and
the declsions made by the Hail Board.

4, Interested persons may submit their data, views, or
arguments concerning the proposed adoption to Mr. W. Gordon
MeOmber, Director, Montana Department of Agriculture, 1300
Cedar Street, Alrport Way, Bldg. West, Helena, Montana 59601.

5. If a person directly affected wishes to express their
data, views or arguments orally or 1n writing at a public
hearing and submit thelr request along with any written
comments to Mr. W. Gordon McOmber before April 24, 1978.

6. TIf the department receives requests for a public
hearing on the proposed adoptlon from more than ten percent
{10%) or twenty-five (25) or more persons directly affected
a public hearing will be held at a later date. You willl be
notified of a public hearing.

7. 'The authority of the department to adopt these NEW
rules is based on Section 82-1501(2), R.C.M. 1947.

s "(’ )’/’ & ,,
L BN /]
W, GORDON McOMBER, DIRECTOR

Certified to the Secretary of State March 15, 1978.
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BEFORE THE DEPARTMENT OF FISH AND GAME
OF THE STATE OF MONTANA

In the Matter of the Adoption ) NOTICE OF PUBLIC HEARING

of Rule 12-2,10(22)-810250 ) FOR ADOPTION OF RULE
Relating to Game Farm )
Regulation )
To All Interested Persons:
1 on April 17 , 1978, at 1:30 p.m, , or

as soon thereafter as practicable, a publiec hearing will be
held at the Department of Fish and Game, Helena, Montana,
in the commission room, to consider the adoption of Rule
12-2.10(22)-810250 regarding Game Farm Regulation.

2, The proposed rule does not replace or modify any
section currently found in the Administrative Rules of
Montana.

3. The proposed rule provides as follows:

12-2,10(22)=-5810250 GAME FARM REGULATION

(1} Game Farm Permit. Game animals and
game birds may not be possessed for game farm
purposes until a prospective game farm operator
first secures a valid game farm permit.

(a) A game farm permit shall be conspicu-
ously displayed on the property where a game bird
or game animal is held in captivity.

(b) A game farm permit shall be valid from
the date of issuance until either of the follow-
ing occurs:

(i) The game farm operator ceases to
conduct the business of propagating, owning, and
controlling game animals or game birds.

(ii) The department revokes the permit
for violation of any of the provisions pertain-
ing to game farm operations.

(¢) If a game farm operator intends to
raise, import, and propagate game birds or game
animals not inc¢luded under his game farm permit,
he must obtain written authorization from the
department to do so.

(2) Disposition of Game Upon Revocation. If
a game farm permit iIs revoked, all game animals and
game birds possessed under the permit must be dis-
posed of within sixty (60) days after revocation.
All game animals and game birds remaining on the
premises beyond the disposal period shall be
disposed of at the discretion of the department.
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(3) Records and Reporting Requirements.

(a) An operator of a game farm must keep
a written record which shall include the number,
species, sex, and source of game animals and game
birds purchased or under his control; the number,
species, and sex of game animals and game birds
sold or otherwise disposed of and the name and
address of each purchaser or recipient; and the
date of each sale or other transfer of possession.

(b) On or before January 31 of each year,

a game farm operator must submit a verified report
to the department which lists the following:

(i) The total number of each species of
game birds and game animals killed, sold, shipped,
or otherwise disposed of during the preceding
year.

(ii) fThe name of each person to whom such
game birds or game animals were sold, shipped, or
transferred.

(iii) The name of the person in whose presence
such game birds or game animals were tagged.

(iv) A complete list by species, number,
and sex of the game birds and game animals in his
possession at the time the report is made.

(4) Importation, No game animal or game
bird may be imported into the state for game farm
purposes unless:

{a} 1t has been inspected and found free
from disease by a veterinarian accredited by the
U.S. Department of Agriculture pursuant to Parts
160 and 161, Chapter 1, Subdivision 1, Title 9,
CFR; and

(b) It is accompanied by an official health
certificate issued by an accredited veterinarian
following inspection; and

(c) It is accompanied by a permit issued
by the Montana State Department of Livestock
pursuant to ARM Section 32-2.6A(78)-56330.

(5) Unlawful Capture. No person may capture
or take any game animal or game bird from the wild
in this state for use on a game farm. Any game
animal or game bird possessed or confined in viola-
tion of this section will be seized by the department.

(6) Release of Wildlife. No game farm opera-
tor may release a game animal or game bird into the
wild except as authorized by the department.

(7) Escape.

(a) If a game animal or game bird escapes,
the game farm operator shall make every reasonable
effort to recapture it.
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(b) If the game farm operator fails to re-
capture the escaped game animal or game bird, the
department may remove it from the wild by whatever
means necessary when, in the opinion of the depart-
ment, the game animal or game bird will conflict
with native species or cause damage to public or
private property.

(¢) The game farm operator shall reimburse
the department for all costs it incurs in removing
from the wild such game animal or game bird pursuant
to paragraph (b). The game farm operator shall be
responsible for any damage caused to public or
private property hy escaped game animals or game
birds.

(8) Involuntary Cessation of Operations.

(a) Cessation of game farm activities and
destruction of contaminated game animals and game
birds may be ordered by the department if it
determines disease factors are present that pose a
threat to wildlife.

(b) If the department determines that any
game animal or game bird is not maintained under
sanitary and humane conditions by a game farm
operator, the department may seize and care for
or dispose of it as the circumstances require.

(9) Identification of Game Animals and Game
Birds. A game farm operator must permanently identify
each game animal or game bird in confinement under a
game farm permit with a non-reuseable tag furnished
by the department in accordance with the following:

(a) No tag will be sold to anyone other
than a game farm operator who is in lawful posses-
sion of the game animal or game bird to be tagged.

(b) Application for tags must be made within
10 days of game acquisition or 90 days of birth
of game farm progeny.

(c) The tag must be attached within 30 days
of receipt and remain attached until the game animal
or game bird is killed and prepared for consumption.

(d) No tag so affixed may be used to identify
more than one game animal or game bird.

(e) No game animal or game bird possessed
under a game farm permit may be killed, sold, donated,
or possession otherwise transferred by a game farm
operator until tagged in accordance with this sub-
section,

(f) The fee for each tag is twenty-five cents

(25¢) .
(10) Invoice.
(a) When a game farm operator sells or transfers
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possession of any game animal or game bird
possessed under a game farm permit, he must deliver
to the purchaser, donee, or transferee, or attach
to a shipment destined to such person, an invoice
signed by the game farm operator stating his permit
number, date of transfer, species and sex of game,
identification tag number, and name and address of
purchaser, donee, transferee, or consignee.

(b) A game farm operator shall mail within
10 days of transfer, a duplicate of such invoice
to the Administrator, Law Enforcement Division, at
the Helena office of the Department of Fish and Game.

(11) 8ize and Location of Game Farm.

(a). Each game farm shall be restricted to
not more than 1,280 contiquous acres and shall not
be located in areas which will substantially reduce
hunting areas available to the public as determined
by the department. No person may obtain an additional
game farm permit for land within 10 miles of any game
farm operated by him unless the total acreage of such
game farm does not exceed 1,280 acres.

(12) Removal of Native Wildlife from Game
Farm. All native game animals, game birds, and fur-
bearers within a proposed game farm area shall be
removed by a prospective game farm operator, or by
department personnel at the expense of the operator,
in a manner approved by the director. Removal must
be accomplished before game animals or game birds
are introduced under a game farm permit.

4. This rule is designed to clarify the department's
supervisory power over game animals and game birds within the
state in implementing Sections 26-202, 26-307, 26-501,
26~-501.1, 26-806, 26-1201, and 67-201 through 67-205, R.C.M.
1947.

5. Interested parties may submit their data, views,
or arguments concerning the proposed rule orally or in writing
at the hearing or prior to it to Robert F, Wambach, Director,
Department of Fish and Game, 1420 East 6th Avenue, Helena,
Montana 59601,

6. The presiding officer will be designated at a
later date,
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7. The authority of the department to make the
proposed rule is based on Sections 26-104(1), 26-106.3,
and 26~202.4, R.C.M. 1947.

Dated this 14th day of March, 1978.

ROBERT F. WAMBACH
DIRECTOR

ACTING DIRECTOR

MAR Notice No. 12-2-54 iz es  3=3/24/78



-299-

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
FOR ADOPTION OF RULE
ARM 16-2.14(10)-514465
(In-Situ Mining of Uranium)

In the matter of the adoption
of rule ARM 16-2.14(10)-514465
regarding an in-situ mining

of uranium c¢ontrol system

— o —

1. On May 12, 1978, at 9:00 a.m., or as soon thereafter
as practicable, a public hearing will be held in the Governor's
Reception Room, Room 205, State Capital, Helena, Montana, to
consider the adoption of a rule 16-2.14(10)-S514465 regarding an
in-situ mining of uranium control system.

2. The proposed rule does not replace or modify any sec-
tion currently found in the Administrative Rules of Montana.

3. The proposed rule provides as follows:

16-2.14(10)-514465 MONTANA IN~SITU MINING OF URANIUM
CONTROL SYSTEM

(1) Purpose. The purpose of this rule is to implement a
permit system to control the discharge of pollutants into
groundwaters from activities associated with in-situ solution
mining of uranium. Permits shall be issued pursuant to Sec-
tion 69-4809.1(1)(a), R.C.M. 1947. This rule supersedes ARM
16=-2.14(10)~814460(11), relating to the disposal of pollutants
into waste disposal wells, to the extent that such wells dis-
posing of wastes or pollutants associated with in-situ solution
mining of uranium will be regulated and permitted pursuant to
this rule., Notwithstanding anything contained in this rule,
an applicant who obtains a permit from the department under
this rule shall not be relieved from liability for pollution
to any person suffering damage or injury or cause of action
that he may have as a consequence thereof, or from the obliga-
tion to comply with other applicable state and federal laws.

(2) Definitions. 1In this rule, the following terms shall
have the meanings indicated below and shall be used in conjunc-
tion with and supplemental to those definitions contained in
Section 69-4802, R.C.M. 1947:

"Aquifer” means any geologic formation or natural zone
beneath the earth's surface that contains or stores water and
transmits it from one point to another in guantities which
permit or have the potential to permit development as a water
source.

"Baseline” means the parameters and their concentrations
that describe the water quality of the aquifer prior to mining.
If concentrations are below detectable limits, baseline shall
be defined as thig lower limit of detection.

"Clean-up Parameters" means the parameters which are to
be used to determine if a clean-up trend has been achieved.

"Clean-up Trend"” means a reduction in all clean-up para-
meter values in a monitor well affected by leaching chemicals
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by at least 50% within 14 days and at least 90% within 21 days
after the date of the verifying analysis. Failure to achieve
the indicated reduction within either period of time means
that an adequate clean-up trend has not been accomplighed. The
percentage reduction shall be calculated using the following
formula:

. _ vV -vi
Percent Reduction = VUL (100)
V = Verifying analysis value
UL, = Upper Limit for the affected mine
area
Vi = Value determined on an Individual
day

"Control Parameters" means those selected clean-up para-
meters which will be monitored on a routine basis and which
will be used to indicate and confirm an excursion.

"EPA" means the United States Environmental Protection
Agency.

"Excursion" means the movement of injected leach solution
from the production area to any monitor well. An excursion isg
assumed to have occurred if the verifying analysis confirms
that any control parameter in a monitoring well has increased
in value to an amount egual to or greater than the upper limit
value allowed.

"Groundwaters" means those state waters present beneath
the surface of the earth.

"Injection Wells" means bored, driven, drilled, and dug
wells whose principal function is the subsurface emplacement
of fluids.

"In=-situ Solution Mining of Uranium" (in-situ mining)
means the recovering of uranium and other associated metals
from in-place deposits bheneath the surface of the earth
achieved by introducing acids, solvents, oxidizing agents,
water or other chemical agents; recovering the fluids; re-
moving the dissolved or complexed uranium associated bypro-
ducts; and by disposing of wastes. The term specifically ex-~
cludes all activities included and permitted as prospecting
as defined in the "Montana Strip and Underground Mine Recla-
mation Act", Title 50, Chapter 10, R.C.M. 1947, The term
specifically includes waste disposal wells associated with
in-situ uranium solution mining.

"Mine Area" means the specific area included within the
ring of monitor wells installed around a production area de-
termined by the operator prior to injection of leaching chem-
icals.

"Mine Plan" means a map of the proposed production areas
and a schedule indicating the sequence and time table for
mining and restoration.

"Montana In-Situ Mining of Uranium Control System (MIMUCS)"
means the system developed by the department for issuing permits
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for the discharge of pollutants to groundwaters for in-situ mining,

"MIMUCS Permit" means any permit or equivalent document
issued by the department to regulate the discharge of pollut-
ants to groundwaters for in-situ mining.

"MIMUCS Permit Application" means the application form
supplied by the department for a MIMUCS permit.

"Non-production zone" means a stratigraphic interval that
is an aquifer or is a relatively permeable interval underlying
or overlying the production zone.

"Owner or operator" means any person who owns, leases,
operates, controls, or supervises a source discharging to
groundwater pollutants for purposes of uranium solution mining.

"Permit Area" means the area for which the permittee is
authorized by a MIMICS permit to conduct in-situ mining operations.

"Pilot Testing" means limited scale testing of the in-
situ mining process. A field pilot test shall be limited to
a total area of not more than ten acres to be affected by the
test plant and well field.

"Pollutant" means dredged spoil, tailings pond effluent,
solid waste, sewage, garbage, chemical solutions, chemical
wastes, biological materials, radiocactive materials, heat,
industrial processing wastes, and all other substances re-
lated to in=-situ mining that may pollute state waters.

"Production Area" means the area generally defined by a
line drawn through the outer perimeter of the injection and
recovery wells used for in-situ mining.

"Production Vicinity" means the area surrounding and gener-
ally conforming in shape to the production area which makes up
a total area of three times that of the production area when
added to the production area.

"Production Zone" means the stratigraphic interval into
which leaching chemicals are introduced. This interval ex-
tends vertically from the shallowest to the deepest strati-
graphic unit into which leaching chemicals are introduced.

"Recovery Wells" means wells utilized for the subsurface
extraction of fluids associated with in-situ mining.

"Source" means any system or facility, method, excavation,
well, structure or activity of any kind whatsoever used, em-
ployed or operated, which results in the direct or indirect
introduction of pollutants into groundwater from in-situ mining.

"Upper Limit" means the concentration of control or clean-
up parameters above which excursion is defined to have occurred
or to be occurring. For materials that pose minimal threat to
human health or existing or potential uses of state waters,
these limits will generally be set at a percentage above base-
line values to allow for the natural temporal and spatial vari-
ations in the groundwater. For radiocactive or toxic materials,
these limits will be set at or only a small percentage above
baseline values.

"Yerifying Analysis" means a second sampling and analysis
of the control parameters for the purpose of verification in
the event a routine sample analysis indicates a significant
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increase in any one control parameter above the upper limit.

"Waste Disposal Well" means any natural or man-made hole,
well, ¢revasse, fissure or opening in the ground which is used
or is intonded to be used for disposal of any solid or liguid
wastes, spills or leaks associated with in-situ mining.

(3) Need for MIMUCS Permit. fThe owner or operator of amy
existing or proposed source discharging pollutants to ground-
water for purposes of in-situ mining shall comply with the
following permit application requirements:

(a) The owner or operator of an existing source must
file a MIMUCS permit application within sixty days following
the effective date of this rule;

(b} The owner or operator having an existing MIMUCS per-
mit contemplating any extension, modification, addition, or
enlargement which may result in violation of the existing MIMUCS
permit shall file a new MIMUCS permit application no less than
180 days prior to the day on which it is desired to commence
operation of the modified source; and

(c) The owner or operator of any proposed source shall
file a completed MIMUCS permit application no less than 180
days prior to the day on which it is desired to commence oper-
ation of the source.

(4) Supplemental Information to be Submitted with MIMUCS
Permit Application. The applicant shall submit the following
information to the department:

(a) Site definition. Site definition shall include the
following:

(i) Topographic map with ten foot contour intervals and
an enlargement of a recent aerial photograph, both at 1:24,000
scale, locating the proposed site; other existing mining sites
within two miles; the proposed production area for the life of
the mine; major project facilities; and the flow of surface
runoff traced from the mine area to the nearest major water-
course or lake.

(ii} Plan view of the leased area accurately locating
the production area, production facilities, and ownership of
all lands within two miles of the mine site.

(iii) Right to Mine Site. The applicant shall fully de-
scribe his legal rights to the site proposed for in-situ mining.

(iv) Production Area. A detailed plan view at a scale
of 1:4,800 or larger of the area affected by in-situ mining
for the duration of the MIMUCS permit. The plan shall include
production areas, including sequential production segments,
production facilities, waste storage and disposal areas, ex-
pected chemical composition of stored wastes or fluids, pro-
duct storage areas and facilities for the emergency storage or
disposal of spills, leaks and fluids pumped from the ground to
control or confine excursions.

(v) Geology. A geologic map at a scale of 1:24,000 and
an accompanying description covering an area at least two miles
from the mine site. Cross-sectional views taken at right angles
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to each other through the production area illustrating geclogic
features from the surface to a depth including at least the
first underlying aquifer below the production zone shall be
submitted. Cross sections shall include logs correlated be-
tween bore holes and any geophysical logs taken. The spacing
between parallel cross sections shall be 250 or 500 feet, as
the department may direct. Aquifers, geologic units, lithol-
ogy and all faults, fracture zones and underground solution
channels shall be clearly shown and a written description pro-
vided. Structural contour map(s) with ten foot contour inter-
vals depicting the base of each production zone shall be sub-
mitted.

(vi) Mineralogy and geochemistry. The applicant shall
submit mineralogic and geochemical data on the production zone
and any other aquifer to which leachate solutions may escape,
including clay mineralogy, cation exchange capacities, compo-
sition of cations naturally present on exchange sites and any
other data which may influence the chemistry and mobility of
leachate fluids should they escape the production zone.

(vii) Hydrology. The following hydrologic information
for each production zone and each non-production zone above as
well as the next non-production zone immediately below the
production zone and/or the next lower aquifer if within 100
stratigraphic feet along with a description of the method used
to obtain the information and the data supporting hydrologic
conclusions reached shall be provided.

(A) Hydraulic gradient map of the production area aqui-
fers within a two-mile radius of the mine site showing average
piezometric level elevations and magnitude of natural varia-
tions determined over a period sufficient to define seasonal
variations of the piezometric surface. Piezometric level ele=
vations shall be corrglated to barometric pressure. All ob-
servation wells and other data peints shall be indicated on
the map.

(B) Groundwater specific¢ conductance contour map includ-
ing the production vicinity as a minimum.

(C) Artesian or non-artesian conditions of each aquifer.

(D) A tabulation and map of appropriate scale of all
water wells within a two-mile radius of the mine area. If
reasonably ascertainable, water levels, well yields, aquifer
being produced and the use, including but not limited to
domestic, stock, irrigation use, shall be indicated. The dis~
tance and direction to the nearest municipal water supply well
shall be shown.

(B) Groundwater quality data within a two-mile radius of
the proposed in-situ mine shall be provided as directed by the
department. Data required shall be sufficient to evaluate the
proposed production zone and non-production zone aquifers for
various beneficial uses.

(F) Accurate map showing the location of surface bodies
of water, oil or gas wells, exploratory or test holes, all
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with depths of penetration, surface and subsurface mines, quar-
ries, residences, roads, and other pertinent surface features
as reasonably ascertainable within at least a two-mile radius
of the mine area. All considerations having a bearing on pol-
lution hazards shall be discussed in an accompanying narrative.

(G) A tabulation of all wells and holes requested under
subsaction (¥) which penetrate the proposed injection zone,
showing operator, lease or owner; well number; surface casing
size, weight, depth and cementing data; long string size,
weight, depth and cementing data; and plugging data, to the
extent that this information is reasonably ascertainable.

(H) A description of alternative water supplies, includ-
ing source, depth and quality of waters, which could be devel=-
oped to replace water supplies diminished in quality or quan-
tity by solution mining activities.

(I) A listing of all alluvial aquifers within two miles
of the mine site and special provisions proposed to prevent
their contamination.

(b) Plans for process and waste storage,

(i) Plans for retention of process waters and the dispasal
of wastewaters at the processing plant shall be included. Ex~
pected chemical composition of these solutions shall be detailed
For ponds, plans for an approved lining, an underdrain leak de-
tection system, pond surveillance wells, and easily readable
freeboard gage shall be submitted. Plans shall show that the
ponds are located out of drainageways.

(1i} Plans for the emergency storage, handling, treatment,
and disposal of leaks, spills and waters pumped from under~
ground to control or confine excursions shall be submitted.

(c) Description of proposed monitoring program,

(i) The applicant shall submit a proposed meonitoring pro-
gram to the department, which shall at a minimum include the
following:

(A) A detailed description of the procedure to be used in
establishing baseline water quality in the production area and
preoduction vicinity for each aquifer within 100 stratigraphic
feet or that may be affected by production activity.

(B} A detailed description of the monitoring program to
be rstablished in the production area and production vicinity
for each aquifer that may be affected by production activity.

(C) Maps showing the placement of a minimum of four base—
line sample wells in the production area and a minimum of eight
additional wells in the production vicinity for production areas
up to 24 acres in size. For production areas larger than 24
acres, there shall be a minimum of one sample well for each
two acres of production area. Sample wells generally shall be
located uniformly and symmetrically through the area being
sampled, The production vicinity wells shall typically be
located to obtain samples representative of an area three times
the production area.

(D) Maps showing the placement of produc¢tion zone monitor-
ing wells. These wells shall be shown through the entire
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production zone interval, located no greater than 400 feet
from the production area, and spaced no greater than 400 feet
ketween centers. Additionally, the angle formed by lines
drawn from any production well to the two nearest monitor
wells shall not be greater than 75 degrees.

(E) Maps showing the placement of monitor wells for non-
production zone aquifers. These wells shall be placed in the
production area adjacent to each of the four indicated produc-
tion zone wells and completed into the first underlying and
first overlying aquifers. Plans for each of these wells shall
demonstrate that construction will preclude hydrologic ¢onnec-
tion with any other aquifer and that these wells shall be sam-
pled for baseline.

(F) A description of the baseline sampling to be carried
on over a reasonable period of time, generally at least during
a seasonal recharge and a seasonal discharge period, to define
any natural time variation in the quality of the groundwater.
The averages of the parameter values determined for each well
in a particular production or mine area will be the baseline
for that well. C(leanup and control paramater upper limits will
also be determined from these analyses.

(G) The list of particular parameters required to be ana-
lyzed shall be compiled for each mine area based on the solu-
tions to be used, and the geochemical characteristics of the
particular site. If the concentrations of constituents are
below detectable limits, the baseline will be this lower limit
of detection for the analytical method used. In restoration
of each well to baseline, the department will consider natural
temporal and spatial variations in groundwater guality.

{d) Excursion Control.

(i) The procedures to be uged to prevent leachate excur-
sion horizontally from the production zone and vertically into
non=-production zones shall be described in detail and approved
by the department.

(ii) Actions taken to confirm, determine the extent, and
correct an excursion after any indication of an excursion shall
be described in detail and approved by the department. This
information shall include a schedule of events with a tentative
time limit on each event.

(e} Well Completion. Proposed installation of injection,
production, water gquality sampling, and monitoring wells shall
be described to include:

(i) Total depth and aquifer penetrated;

(ii) Type of completion: perforation, open hole, or
screen;

(1ii) Tubing and packer (if applicable): size, type,
name, model and setting depth of packer:;

(iv) Diagrammatic sketch of each type of well completion
to be used.

(f) Production Facilities and Procedures. The following
shall be submitted to the department by the applicant:
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(i) A plan view and written description of production
procedures and supporting facilities.

(ii) A schedule for the installation and completion of
these facilities.

(iii) The typical composition of injected fluids.

(iv) The expected maximum daily injection volume and ex-
pected injection pressure.

(v} Chemical description of all waste residues and their
disposition.

(vi) Description of all ponds and their construction in-
cluding leakage detection and repair procedures.

(vii) Provisions for continuing activities vital to ex-
cursion prevention or detection during periods of emergency,
breakdown, or maintenance.

(viii) oOperating limitations including but not limited to
pond freeboard, runoff and spill control, and bottom hole
pressure.

(g) Restoration of affected groundwater after mining is
completed.

(i) The restoration procedure proposed shall be described.

(ii) A restoration schedule shall be provided.

(h) Closing after mining is completed. All steps to be
taken to reclaim the area affected by production activities
after production is completed shall be described.

(i) Any additional supplemental information or testing
results that the department determines are necessary to carry
out the provisions of Section 69-4801, et segqg., R.C.M. 1947.

(j) Signature. A MIMUCS permit application, when sub-
mitted to the department, must be signed as follows:

(i} In the case of corporations, by a principal execu-
tive officer at least at the level of vice president or his
duly authorized representative who is responsible for the over=
all operation of the facility from which the discharge described
in the MIMUCS application originates;

(ii) 1In the case of a partnership, by a general partner;

(iii) 1In the case of a sole proprietorship, by the pro-
prietor; and

(iv) In the case of a municipal, state or other public
facility, by either a principal executive officer, ranking
elected official, or other duly authorized employee.

(5) Pilot Testing.

{(a) To determine an applicant's capability to conduct in-
situ mining, pilot testing

(i) may be required by the department after receipt of a
MIMUCS permit application and supplemental information, but
prior to determination on issuance or denial of a MIMUCS per-
mit, or;

(ii) may be determined necessary by the applicant after
submission of a MIMUCS permit application and supplemental in-
formation.

(b) Before an applicant proceeds with pilot testing, he
must
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(i) receive a written request for pilot testing from the
department; or

(ii) obtain written authorization from the department.

(¢) Baseline groundwater quality data in the immediate
vicinity of the proposed pilot test shall be provided as di-
rected by the department prior to the beginning of the test.
An appropriate monitoring program shall be required.

(6) Processing procedures for MIMUCS permit applications.
A completed MIMUCS application shall include a completed MIMUCS
permit application form and supplemental information required
by the department pursuant to this rule.

(a) Upon receipt of a completed MIMUCS permit application,
and pilot testing results, if pilot testing is required by the
department or determined necessary by the appli¢ant, the de-
partment shall make a tentative determination with respect to
issuance or denial of a MIMUCS permit. A tentative determina-
tion to deny shall be based on the following:

(i) A determination that the submitted MIMUCS permit ap=-
plication form or supplemental information is inadequate; or

(ii) A determination that degradation of state waters
including but not limited to groundwaters cannot be prevented.

(b} After making a tentative determination, the depart-
ment shall take the following action:

(i) Tentative permit denial. If the determination is to
deny a MIMUCS permit, the department shall give written notice
of its action to the applicant, setting forth the reasons for
denial.

(ii) fTentative permit issuance., If the determination is
to issue a MIMUCS permit, the department shall prepare a draft
MIMUCS permit.

(c) A public notice of every completed MIMUCS permit ap-
plication shall be circulated by the department in accordance
with the procedures described in subsection (13) of this rule
to inform interested and potentially interested persons of the
permit application and of the department's tentative determina-
tion.

(d) The department shall provide a period of not less
than 30 days following the date of the public notice during
which time interested persons may submit their written views
on the tentative determination with respect to the completed
MIMUCS permit application.

(e) A request or petition for public hearing shall be
filed within the period prescribed in subsection (d) above and
shall indicate the interest of the party filing such request
and the reasons why a hearing is warranted. The department
shall hold a hearing if there is significant public¢ interest
from the affected area. Any hearing pursuant to this section
shall be held in the geographical area of the proposed in-situ
mine or other appropriate area. Public notice of any hearing
held pursuant to this rule shall be in accordance with proce-
dures described in subsection (13) of this rule.
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(f) If a public hearing is not held pursuant to subsec-
tion (e) above and following the comment periocd provided for
in subsection (d) above, the department shall make a final de-
termination on issuance or denial of a MIMUCS permit. All
written comments submitted during the 30-day comment period
shall be considered by the department in the formation of its
final determination.

(g) If a public hearing is held pursuant to subsection (g)
above, the department shall make a final determination on issu-
ance or denial of a MIMUCS permit following review of the in-
formation presented at the hearing and all written comments
submitted during the comment period.

(7) Issuance or Denial of a MIMUCS Permit.

(a) After making the final determination to deny a MIMUCS
permit or issue a MIMUCS permit with specified conditions and
terms, the department shall:

(i) Proceed to issue a MIMUCS permit; or

(ii) Give written notice to the applicant of the depart-
ment's action to deny the MIMUCS permit, providing reasons why
the application is denied.

(8) Conditions of MIMUCS Permit. Conditions of a MIMUCS
permit shall include but not be limited to the following:

(a) A MIMUCS permit may be modified, suspended, or re-
voked in whole or in part during its term under provisions of
Section 69-4807.1, R.C.M. 1947, for cause, including but not
limited to any of the following:

(i) wvicolation of any conditions of the permit; or

(ii}) obtaining a MIMUCS permit by misrepresentation or
failure to disclose fully all relevant facts; or

(iii) a change in any conditions that require either a
temporary or permanent reduction or elimination of the author-
ized discharge;

(iv} a failure or refusal by the permittee to comply with
the requirements of Section 69-4809.2, R.C.M. 1947; or

(v) significant technological advances or the availability
of significant new scientific data or information pertinent to
the mining operation [see subsection (9)]; or

(vi} to implement current toxic standards or prohibitions
promulgated by the U.S. Environmental Protection Agency; or

(vii) a demonstration of other just cause.

(b) The authorization of discharges of chemical solutions
to groundwaters;

(c) The prohibition of certain discharges without prior
approval from the department.

(d) List of upper limits of clean-up and control para-
meters.

(e) Self-monitoring requirements as specified by the de-
partment. The department may specify the:

(i) parameters to be monitored;

(ii) frequency of monitoring, recording, and reporting;

(iii) analytical and sampling methods to be utilized by
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the permittee;

(iv) recording and reporting procedures to be utilized
by the permittee; and

(v) procedures for reporting other considerations having
an effect on authorized discharges or considerations that may
affect any of the conditions of the permit. The permittee
shall be required to maintain self-monitoring records for a
specified period, but not less than three years.

(f) Conditions guaranteeing compliance with subsection
(4).

(g) Excursion control requirements.

(i) General excursion control requirements. To prevent
leachate excursion horizontally from the production zone and
vertically into non~production zones, the following shall be
required at a minimum:

(A) Injection pressures, flow balances, and composition
of injected and recovered fluids shall be monitored, recorded
and reported as required by the department.

(B) Monitoring data for this section shall be entered on
forms supplied by the department and copies shall be kept
readily available for review at the site. The permittee shall
supply graphs of the data to the department.

(C) Analytical capability shall be available to allow
analysis of leachate detection (control) and confirmation
(verifying analysis) parameters within 24 hours of collection.
These parameters will normally include specific conductance,
pH, and indicator ions chosen according to the chemical process
of the particular solution mining operation and the geochemistry
of the subject production zone.

(D} Intended well locations, schedules, forms and equip-
ment shall he provided.

(E} Samples shall be taken routinely from the wells
referenced in subsections (4) (¢) (i) (C) and (4) (c¢) (i)} (D) of this
rule as directed by the department and analyzed for the con-
trol and clean-up parameters designated for that production
zone. Water level measurements shall accompany sample taking.

(F) Non-production zones shall have similar routine sam-
pling procedures.

(G) In aquifers which have baseline water quality of over
10,000 milligrams per liter of total dissolved solids, or are
otherwise unfit for use, the department may modify the monitor-
ing procedure required.

(ii) Requirements after an excursion is indicated. The
permittee shall confirm, determine the extent, and correct an
excursion after any indication that an excursion has occurred.

(A) If an excursion is indicated, minimum actions to be
taken by the permittee shall include verifying analyses and an
investigation within 24 hours to determine the cause; notifi-
cation of department; adjustment of production pumping, water
level measurements and daily sampling until correction is ac-
complished; addition of secondary wells if a clean-up trend is
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not established; termination of leaching fluid injection, if
required by the department; and weekly reporting of actions,
progress, and planned additional actions.

(B) Secondary wells to determine the extent of an ex-
cursion shall be drilled and shall be spaced no farther than
50 feet beyond the affected well, and shall be completed in
the same aquifer as the affected well. If analysis indicates
that leachates are not present in the secondary well, the oper-
ator shall continue analyzing samples taken every day from the
secondary and affected monitoring wells until the affected well
is returned to c¢lean-up parameter values equal to or less than
the upper limit values.

If analyses indicate that leachates are present in the
secondary well, the operator shall terminate the addition of
leaching agents to the circulated fluids in the affected mine
area within a minimum radius of 500 feet of the affected moni-
tor well or as otherwise instructed by the department. The
operator shall continue drilling additional secondary monitor
wells as required by the department until the extent of the
leachate migration has been established. Daily sampling of
any and all secondary and affected monitoring wells shall con-
tinue until the values determined from ¢lean-up parameter an-
alyses are less than the upper limit values for five consecu-
tive sampling days and until the department is notified of the
operator's intent to resume routine sampling.

(C) If the addition of leaching agents to the circulated
fluids has been terminated in a particular production area be-
cause of the presence of leachates in a secondary monitor well,
addition of leaching agents shall not be resumed in that pro-
duction area until clean-up of all affected monitor wells has
been confirmed by written communication and approval is obtained
from the department.

(D) Groundwater quality in all affected monitor wells
shall be returned to or below the upper limit values within 90
days of completing the verifying analysis.

(E) As a requirement for the issuance of a permit or at
any time during the permit priod, the department may require
that specified reducing agents or other chemicals be kept on
the production site in forms and guantities that would allow
prompt injection in specified production, monitoring, or secg-
ondary wells to precipitate radioactive or toxic materials
leached from the ore body should they contribute to a danger-
ous excursion. Should such an excursion occur, the department
may require the prompt injection of such specified chemicals.

(iii) Control of ponds. Weekly monitoring, including
water levels of surveillance wells and leak detection inspec-
tion points shall be a minimum. Plan for immediate reporting
and determination of extent of any subsurface contamination
must be available in the event sampling indicates leakage has
occurred,

(h) Reporting of monitoring data.
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(i) Routine monitoring reports. Routine monitoring data
shall be reported monthly to the department on forms supplied
by the department with a narrative analyzing the data. The
monthly reports shall be due within ten calendar days after
the end of each month.

(ii) Corrective action reports. In the event of a veri-
fied excursion condition, the operator shall prepare and submit
a written corrective action report every week. This report, at
a minimum, shall include:

(A) a description of corrective actions taken during the
week preceding the date of the report;

(B) the corrective actions to be taken in the following
week;

(C) sample analysis values presented in tabular and
graphic form with a narrative analyzing the data. The report
shall be postmarked within two days after the end of each re-
port period, Saturdays, Sundays, and holidays excepted. The
first report period shall begin with the day the excursion was
verified. The operator shall continue to make corrective ac-
tions reports every week until clean-up is accomplished.

(iii) Yearly summary. A summary of monitoring program
results for the previous year shall be submitted to the depart=-
ment by January 30 for each year of operation. The summary
shall be presented in narrative form with appropriate tabular
and graphical illustrations.

(i) Restoration of affected groundwater.

(i) When the in-situ mining of the production area, or
portion thereof, is completed, the operator shall notify the
department and groundwater quality shall be re-established to
levels consistent with the values shown in the restoration
table for each mine area. Restoration table values shall be
established considering the baseline summary tables, the Public
Water Supplies rule as set forth in ARM 16-2.14(10)~-S14381,
and other available and reliable reference information. Restor-
ation values specified may be modified by authority of the de-
partment if other water quality criteria established by recog-
nized authorities warrant such action. Restoration parameter
values shall not be established lower than the baseline values
unless variation is shown to be natural. Radium-226 concentra-
tions shall be returned to levels established by the department,
consistent insofar as possible with the criteria referenced in
this paragraph. 1In aquifers with baseline water gquality having
total dissolved solids of over 10,000 milligrams per liter or
otherwise unfit for use, the department may modify the restor-
ation procedure required.

(ii) Aquifer restoration for each mine area shall be
accomplished as gpecified in the current mine plan. The author-
ization for expansion of mining into new production areas shall
be contingent upon achieving restoration of previous production
areas within the schedule provided in the current mine plan. If
the expansion of mining is concurrent with the restoration of
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previous production areas and said restoration ig not meeting
the degree of protection or time frames specified in the mine
plan, the department may order the cessation of in-situ mining
activities in the expansion area.

(iii) When the operator has accomplished restoration, he
shall notify the department and complete an analysis of the
baseline wells in the restored area for baseline parameters.

If the final sample analysis indicates restoration is complete
for the designated area, he shall file a written report docu-
menting restoration with the department.

This sampling and analysis procedure shall be repeated at
one-month intervals until three additional sample sets have
been collected and analyzed. If the sample results confirm
that restoration is complete and that the aquifer for the
designated area has been returned to a stable condition, the
department shall so notify the operator and monitoring and
restoration activities in the area may cease.

If the aquifer for the desighated area has not been re-
turned to a stable condition at the end of the third month,
the operator shall continue restoration efforts and monthly
monitoring until it is c¢lear that a stable condition has been
achieved in this area and until such condition is acknowledged
by the department in writing.

(3) Well completion. Records of installation of injec-
tion, production, water quality sampling, and monitoring wells
shall be made available to the department and shall include:

(i) Total depth.

(ii) Type of completion: perforation, open hole or screen

(iii) cCasing: size, type, grade, weight, setting depths.

(iv) Tubing and packer (if applicable): size, type, name,
model and setting depth of packer.

(v) Cement: class and volume used (sufficient cement shall
be used to circulate to the surface). A description and the
percent of all cement additives and slurry weight shall be pro-
vided.

(vi) Cementing technique: pump and plug displacement
through casing is recommended.

(vii) Cementing equipment: guide shoe, float collar,
plugs and basket.

(viii) Casing centralizers: location and spacing.

(ix) Diagrammatic sketch of each type of well completion
used.

(x) Other requirements:

(A) All potential underground drinking water sources and
all groundwater agquifers hydrologically linked to surface waters
shall be protected by casing cemented to the surface.

(B) Injection shall be maintained through tubing with a
suitable packer.

(C) There shall be no leaks in the system.

(D) Unless fracturing can be justified, surface injection
pressure shall be limited to preclude the possibility of frac-
turing the formation.
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(E) Annular injection shall not be practiced.

(k) Closing requirements after mining is completed.

(i) Reclamation of all surface disturbances shall meet
the applicable performance standards of the Montana Strip and
Underground Mine Reclamation Act, Section 50-1034, et seq.,
R.C.M, 1947, and other applicable state and federal laws.
Liquids and all toxic solid materials remaining in process or
waste disposal ponds shall be disposed of in accordance with
a plan approved by the department.

(ii) within 90 days after acknowledgement of completion
of restoration of the final production area or portion thereof,
all mining, monitoring, secondary and disposal wells shall be
plugged as follows:

(A) a cement slurry shall be placed in eac¢h well from the
bottom to a point at least 50 feet above the cement basket;

(B) the remainder of the hole less the top 15 feet shall
be filled with heavy mud or cement;

(C) a cement plug of 10 feet or more shall be placed in
the top of the casing; and

(D) the casing shall be cut off not less than four feet
below ground level.

(1) Sampling, preservation, analysis and quality control.
All water quality sampling procedures shall conform to the re-
quirements set forth in subsection (10) of this rule.

(m) Additional requirements.

(i) Geology and hydrology. Before any oxidizing agents,
pH adjustors or leach agents other than water are injected for
production or pilot testing, the following additional items
shall be provided:

(A) Raw pump test data sufficient to typify extremes and
average permeability, transmissivity, and storage co-efficient
for the production area aquifers. Interpretations of these
data shall be shown on maps and sections as required.

(B) Rupture pressure of the production zone(s) in pounds
per square inch as measured at the surface shall be estimated
by conventional methods.

(C) Degree of hydraulic connection between aguifers as
determined by pumping tests, and interpretation of data. The
department may require that specific tracers be used during
the pumping tests. If communication is detected, every reason-
able effort shall be made to eliminate the communication whether
due to unplugged holes, inadequate well completion or some other
cause. The department may specify the measure to be taken in-
cluding provisions to re-drill and re-backfill or cement un-
plugged holes, and may delay initiation of in-situ mining or
pilot testing until the problems are remedied. If communica-
tion is natural or cannot be eliminated, a strategy for pre-
venting, detecting and correction of excursion between inter-
connected aquifers shall be submitted.

(D) Pore volume of the production zone(s) in the produc-
tion area.
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(ii) Data required by subsection (4) to be submitted to
the department by the applicant shall be amended as additional
data is gathered under subsection (n).

(n) Duration of MIMUCS permit. Every permit issued under
this rule shall have a fixed term not to exceed five years.

(9) Modifications of Conditions and Terms of MIMUCS Permits.
Modifications of the permit conditions may be made by the de-
partment in light of new or more extensive information gathered
on subsurface geology, hydrology, or water quality.

(10) Sampling, Preservation, Analysis and Quality Control.

(a) ALl water quality sampling related procedures under-
taken either pursuant to obtaining a MIMUCS permit or in com-
pliance with an issued MIMUCS permit shall conform to the fol-
lowing:

(i) To obtain a valid sample, the sample well shall be
pumped until water is produced that is essentially free of mud
and foreign material. As samples are taken during baseline or
routine sampling, the sample well shall be pumped to evacuate
a volume of water that is at least equal to the volume of water
contained in the casing between the surface and aquifer being
sampled. After one casing volume has been discharged, the
stream of water shall be measured every ten minutes for temper-
ature, specific conductance and pH until three consecutive
measurements remain relatively constant in temperature, specific
conductance and pH. The baseline sample shall be taken imme-
diately after the third reading. The term, relatively constant,
means that the three temperature readings fall within a range
of not more than 1° C., the three specific conductance readings
fall within a range of not more than 100 pmho/cm and the three
pH readings fall within a range of not more than 0.2. Exces-
sive waters pumped from the defined ore body shall be directed
to retention or disposal facilities.

(ii) Sample preservation, analysis, and analytical qual-
ity control shall be performed as defined in "Techniques of
Water Resources Investigations, Methods for Collection and
Analysis of Water Samples for Dissolved Minerals and Gases",
Book 5, Chapter A-1, U.S. Geological Survey, 1970, or as in
the current issue of Methods for Chemical Analysis of Water
and Waste and Analytical Quality Control in Water and Waste-
water Laboratories (EPA - Technology Transfer), or as in the
current issue of "Standard Methods for Examination of Water
and Wastewater" as published by the American Public Health
Association. Methods that are not listed in these manuals
must be approved by the department.

(11) Reissuance of MIMUCS Permit.

(a) Any permittee who wishes to continue in-situ mining
after the expiration of his MIMUCS permit must request re-
issuance of his permit at least 180 days prior to its date of
expiration.

(b) The request for reissuance of a MIMUCS permit shall
be in letter form and contain as a minimum the following in-
formation:
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(i) the number of the issued MIMUCS permit and the date
of its issue; and

(ii) any past, present, or future changes in the quantity
or quality of the authorized discharge not reflected in the
conditions and terms of the issued MIMUCS permit.

(¢) The department shall review each request for re-
issuance of a MIMUCS permit, information provided by the per-
mittee with the request for reissuance, and other information
available to the department to insure that the following con-
ditions exist:

(i) that the permittee is in compliance with or has sub-
stantially complied with all conditions and terms of the ex-
piring MIMUCS permit;

(ii) +that the operation is consistent with applicable
requirements;

(iii) that the department has up-to-date information on
the permittee's production levels and waste treatment prac-
tices and the quantity, guality, and frequency of the permitteds
discharge, either pursuant to the subnission of the new MIMUCS
forms and applications or pursuant to monitoring records and
reports submitted to the department by the permittee; and

(iv) that the permittee has conducted appropriate sur-
face monitored down hole test(s) reaffirming the mechanical
integrity of the casing of injection wells,

{(d) Following the review of the request for reissuance
of a MIMUCS permit and the other considerations described in
subsection (c¢) above, the department shall make a tentative
determination to reissue or refuse to reissue a MIMUCS permit.

(e) The processing procedures for MIMUCS permit applica-
tions described in subsection (6) shall be the procedures
followed for every reissuance of a MIMUCS permit, except that
the department may forego said public notice requirements when:

(i) there are no significant changes in the nature,
volume, concentration, and timing of the solution mining oper-
ation;

(ii) there have been no significant problems associated
with the operation;

(iii) there has been no significant expression of public
concern regarding the operation; and

(iv) no significant problems are anticipated.

(12) Spills or Unanticipated Discharges.

(a) This section is applicable to spills or unanticipated
discharges of mineralized waters or pollutants or chemical sol-
utions from an in=situ mine, including wells drilled for ex-
ploration, development, or production of uranium which may ad-
versely affect state waters.

(i) The owner, operator, or person responsible for the
spill or unanticipated discharge must notify the department as
soon as possible but no later than 24 hours after the spill or
unanticipated discharge occurs, and provide all relevant in-
formation at his disposal.
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(ii) Pursuant to Sections 69-4824 and 69-4824,1, R.C.M.
1947, and depending on the severity of the spill or accidental
discharge, the department may require the owner or operator
to:

(A) take immediate remedial measures;

(B) monitor the direction, depth, and rate of movement
of any contaminated groundwaters and of the spilled or dis-
charged material itself;

(C) determine the impact, including the duration of im-
pact, on existing water supply wells, springs, and anticipated
future beneficial uses of the groundwater supply impacted;

(D) determine the impact, including the duration of im-
pact, on surface waters that may be affected by contaminated
groundwaters; and

(E) provide alternate water supplies to existing water
uses disrupted by the spill or unanticipated discharge.

(13) ©Public Notice Procedures.

(a) Public notice of every completed MIMUCS application
shall be mailed to any person upon request and shall be circu-
lated within the geoqraphical area of the proposed operation.
Such circulation may include any or all of the following:

(i) posting in the post office and any designated public
places of the municipality nearest the premises of the appli=-
cant in which the operation is located;

(ii) posting near the entrance to the applicant's prem-
ises; and

(iii) publishing at least three times, once during each
of the first three weeks of the comment period, in local news-
papers, or if appropriate, in a daily newspaper of general
circulation in the area.

(b) Public notice of any public hearing held pursuant to
this rule shall be circulated at least 30 days in advance of
the hearing and at least as widely as was the notice for the
MIMUCS application. Such circulation shall include at least
the following:

(i) publication of notice in at least one newspaper of
general circulation in the area;

(ii) distribution of notice to all persons and agencies
receiving a copy of the notice for the MIMUCS application; and

(iii) distribution to any person or group upon request.

(14) Distribution of Information.

(a) The following governmental agencies shall be included
on a mailing list for public notice of MIMUCS applications and
shall be exempted from a copying fee where copies of a draft
permit, or any related documents are requested:

(1) United States Environmental Protection Agency;

(ii) United States Bureau of Land Management;

(iii) United States Soil Conservation Service;

(iv) United States Forest Service:

(v) Montana Department of Natural Resources and Conserva-
tion;
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(vi) Montana Department of Fish and Game:

{(vii) Montana Department of Agriculture;

(viii) Montana Department of State Lands;

(ix) Montana Bureau of Mines and Geology;

(x) Any state or federal agency requesting an opportun=-
ity to comment on the MIMUCS; and

(xi) Any state whose waters may be affected by the
issuance of a MIMUCS permit.

{(b) Upon request, the department shall add the name of
any person or group to a mailing list to receive copies of
notices for MIMUCS applications.

(c) Interested parties may request or inspect a copy of
the draft MIMUCS permit, or any related documents. A reason-
able copying fee shall be charged for any of the aforementioned
documents. The copying fee for the documents relating to any
particular MIMUCS application will be included as part of the
notice of application. A request for MIMUCS application docu-
ments shall not be processed unless payment of the stated copy-
ing fee is included with the request.

(d) Facilities shall be provided by the department for
the inspection of all information relating to MIMUCS applica-
tion and forms, except reports, papers, or information deter-
mined to be confidential in accordance with Section 69-4822,
R.C.M. 1947. A copying machine shall be available to provide
coplies of this information at a reasonable fee.

4. Rationale for proposed rule: The Board of Health and
Environmental Scilences is proposing this rule because of Sec-
tion 50-1704, R.C.M. 1947, which directs the board to adopt
rules regulating the solution extraction of uranium from in-
place deposits, and because of Section 69-4808.2(1), R.C.M.
1247, which directs the board to adopt rules for the adminis-
tration of Section 69-4801, et seq., R.C.M. 1947, and for the
issuance, denial, modification or revocation of permits.

5. Interested persons may present their data, views or
arguments, whether orally or in writing, either at the hearing
or prior to it, to the Water Quality Bureau, 555 Fuller Avenue,
Helena, Montana, 59601 (449-2407).

6. Mr. John Bartlett, Chairman of the Board of Health
and Environmental Sciences, has been designated as the Presid-
ing officer.

7. The authority of the agency to make the proposed rule
is based on Section 50-1704, R.C.M. 1947, and Section 69-4808.2

(L), R.C.M, 1947. ‘
Nttt
\’L«.UJ el (.

J@HN W. BARTLETT, Chdfrman

Certified to the Secretary of State March 15 , 1978
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING

of rule ARM 16-2.14(1)=51490 ) FOR AMENDMENT OF RULE

relating to open burning ) ARM 16-2.14(1)-5149%0
(Open Burning)

1. On May 12, 1978, at 3:00 p.m., or as soon thereafter
as practicable, a public hearing will be held in the Governor's
Reception Room, Room 205, State Capital, Helena, Montana, to
consider proposed amendments of rule ARM 16-2.14(1)-51490 re-
lating to open burning. The proposed amendments, separately
proposed by the Montana State Airshed Group and the Department
of Health and Environmental Sciences, would modify present
rule ARM 16-2.14(1)-81490 found in the Administrative Rules
of Montana.

2. The amendment proposed by the Montana State Airshed
Group rearranges the rule to distinguish requirements for
essential agricultural operations and accepted forestry prac-
tices from other kinds of open burning. The rationale for
this proposed amendment is that there are significant differ-
ences between the burning of forest and non-forest mater-
ials.

The amendment proposed by the Department of Health
and Environmental Sciences would allow the burning of sub-
stances not otherwise permitted to be burned upon a showing
of immediate threat to public health and safety or to plant
and animal life upon a showing of no alternative methods for
removing the substance. The rationale for this proposed change
is that situations can arise where burning is the only expedi-
ent way to deal with the situation guickly and effectively.

3. Rule ARM 16-2.14(1)-S1490 as proposed to bhe amended
provides as follows (matter to be stricken is interlined, new
material is underlined):

16-2.14(1)-81490 OPEN BURNING RESTRICTIONS

(1) Except as specified in subsection +43% (2), no person
shall cause, suffer or allow an open outdoor fire unless an
air quality permit has been obtained, and further provided that
the fire authority for the area of the burn shall be notified
of intent to burn giving location, time and material to be
burned and that proper fire safety directions given by the
fire authority be complied with. Reasonable precautions shall
be taken to keep the area of the burn within the confines for
which the permit was given. Reasonable measures shall be taken
to eliminate smoke when the purpose for which the fire was set
has been accomplished. A permit shall be allowed only under
the following conditions:

(a) When such fire is set or permission for such fire is
given in the performance of the official duty of the responsi-
ble fire control officer.
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(1} for the purpose of the elimination of a fire hazard
which cannot be eliminated by any other means;

(ii) for instruction in methods of fighting fires, pro-
vided the material burned shall not be allowed to smolder
after the initial burn has been completed. Facilities to
put the fire completely out shall be on hand and used by the
responsible fire control officer until all smoldering has
ceased. The responsible fire control officer shall not leave
the scene of the burn until all smoking debris has been clearly
extinguished and no smoking or smoldering occurs.

({b) When such fire is set in the course of an essential
agricultural operation in the growing of crops or in the
course of accepted forestry practices, provided no public
nuisance is created.

(¢) When fires are set for a clearing of land for new
roads, power lines, subdivisions, dams and other similar pro-
jects and no public nuisance is created.

(d) wWhen materials to be burned originate on an individ-
ual's premises, excluding commercial, industrial and institu-
tional establishments, where no provision is available by
private hauler providing a public service or a tax supported
service for collection of the material to be burned and no
public nuisance is created.

€3 (2) An air gquality permit is not required under the
following conditions:

(a) When small fires are used for outdoor cooking and
other recreational purposes and no public nuisance is created.

(b) When salamanders or other devices are used for heat-
ing by construction or other workers and no public nuisance is
created and provided no tires, or oily rags, or other materials
producing dense smoke are burned.

(c) When in a county without a local air pollution con-
trol program pursuant to Section 69-3919, R.C.M. 1947, an open
burning control officer designated by the county commisgsioners
of any county publicly announces that, on a given day and time
approved by the department, open burning will be permitted
without an air quality permit. All other provisions of the
open burning rule shall remain in effect. A burning permit is
required from the responsible fire control agency during the
closed fire season (May 1 - September 30).

(3) For the purpose of essential agricultural or forestry
burning:

a Reasonable precautions shall be taken to initiate
and complete all burning under this rule during periods of good
ventilation.

ATl reasonable measures shall be taken to extinguish
any burning under this rule which is creating a public nuilsance.

{4} For the purpose of disposing of nonagricultural
non-forestry related wastes:

€2+ {(a) An air guality control officer may require that
alternate methods to open burning be practiced. The alternate

method may be specified in the permit.
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€4} (b) No person shall cause, suffer, allow, or permit
an open fire for the purpose of conducting a salvage operation.

42} (i) Persons conducting salvage operations where cutting
torches or other procedures are employed that may cause a fire
shall provide adequate fire control facilities at the site.

£5% (c) No person shall cause, suffer, allow, or permit
the disposal of trade waste by open burning, except that the
department may permit such burning in a device or devices equiv-
alent to an air curtain destructor, air swift pit incinerator
or a similar device which can be demonstrated to emit smoke
not darker than one Ringelmann or of equivalent opacity. The
operator of such devices or system must show adequate know-
ledge of the procedure to assure c¢orrect starting, operation,
and ending of the burn; not create a public nuisance or fire
hazard; and must have applied for and received a permit from
the department to construct and operate the destructor or pit.

46% (d) Reasonable precautions shall be taken to prevent
ashes, soot, cinders, dust, or other particulate matter or
odors incidental to burning from extending beyond the property
line of the person allowed to burn under this rule.

4#¥ (e) Chicken litter, animal droppings, garbage, dead
animals or parts of dead animals, tires, pathogenic wastes, ex-
plosives, oil, railroad ties, tarpaper, or toxic wastes shall
not be disposed of by open burning.

483 (f) Reasonable precautions shall be taken to initiate
and complete all burning under this rule during periods of good
ventilation.

+9% (g) All reasonable measures shall be taken o extinguish
any burning under this rule which is creating a public nuisance.

+38% (h) Reasonable precautions shall be taken to prepare
and store all material to be burned under this rule in a clean,
dry condition.

(5) The director of the department may permit the burning
of substances otherwise not permitted to be burned under this
rule upon a written application to the department showing that
the substance poses an immediate threat to public health and
safety or to plant and animal 1ife. The applicant shall demon-
strate and certify in writing that there is no other alterna-
tive method for removing the substance.

4. 1Interested persons may present their data, views or
arguments, whether orally or in writing, at the hearing.

5. Mrc. John Bartlett, Chairman of the Board of Health ard En-
vironmental Sciences, has been designated as the Presiding Officer.

6. The authority of the Board to make the proposed amend-
ment is based on Sections 69-3909f/and 69-3913, R.C.M. 1947.

L\ a4
W. BARTLETT, Chairman

Certified to the Secretary of Sta March 15 1978
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BEFORE THE BOARD OF CRIME CONTROL
OF THE STATE OF MONTANA

In the matter of the
amendment of Rule
23-3.14(10)-S14040

NOTICE OF PROPOSED
AMENDMENT OF RULE
23-3.14(10)-514040
(Requirements for Peace
Officers Certification)
NO PUBLIC HEARING
CONTEMPLATED

TO: All TInterested Persons:

1. On April 28, 1978, the Board of Crime Control pro-
poses to amend rule 23-3.14(10)-514040 which provides for the
certification of peace officers.

2., The rule as proposed to be amended provides as
follows:

23-3.14(10)-S14040 REQUIREMENTS FOR PEACE OFFICERS CER-
TIFICATION

(4) The Basic Certificate., 1In addition to Sections 1
and 2 above, the following are required for the award of the
Bagic Certificate:

(a) Peace Officers hired after the effective date of
this regulation

(i) shall have completed the probationary period pre-
scribed by law but in no case have less than one (1) year
experience.

(ii) shall have completed the Basic Course or the equi-
valency as defined by the P.0.S5.T. Advisory Council.

(b) Peace officers hired before the effective date of
this regulation

(i) shall have completed the probationary period pre-
scribed by the employing agency and shall have served at
least one (1) year with the present employing agency.

(ii) shall have completed the Basic Course at MLEA or
an equivalency as defined by the P.0.S.T. Advisory Council or
(1ii) all such officers have satisfied the require-
ments for the Basic Certificate by their experience and sat-
isfactorily performing his duties as attested to by the head

of the law enforcement agency for which he is employed.

(c) Peace officers with out-of-state experience and
training and are employed by Montana law enforcement agencies

(i) shall have completed the probationary period pre-
scribed by law but in no case have less than one year ex-—
perience with the present employing agency.

(ii) whose training is determined by the POST Advisory
Council as equivalent to the Basic Course must successfully
complete an equivalency test, approved by the Council and
administered by the Montana Law Enforcement Academy, by
achieving a cumulative score of 75% or more and successfully
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complete the Legal Training School conducted by MLEA. The
Council will require those who fail the equivalency test to
successfully complete the Basic Course at MLEA.

{i1i) whose training is determined by the POST Advisory
Council as not equivalent to the Basic Course must within one
year of initial appointment, successfully complete the Basic
Course.

) All of the training and equivalency requirements for
the Basic Certificate must be accomplished within one year of
the initial appointment.

(5) The Intermediate Certificate. In addition to Sec-
tions 1 and 2 above, the following are required for the award
of the Intermediate Certificate:

(a) Must have served at least one (1) year with and
has completed the probationary period prescribed by present
employing agency and is satisfactorily performing his duties
as attested to by the head of the employing law enforcement
agency.

(b) Shall possess ew-be-eligibie-to-pessess the Basic
Certificate.

{c) Shall have completed the Intermediate Course or the
equivalency as degignated by the P.0.S.T. Advisory Council
and

(i) If the Council determines the training to be equi-
valent to the Intermediate Course the officer must success=-
fully complete an equivalency test, approved by the Council
and adminigtered by MLEA, by achieving a cumulative score of
75% or more. The Council will require those who fail the
equivalency test to successfully complete the Intermediate
Course at MLEA before awarding the Intermediate Certificate.

(1i) if the Council determines the training is not eq-
uivalent the officer must successfully complete the Inter-
mediate Course.

(d) Has four (4) years experience and forty (40) points

or

(e) Has five (5) years experience and thirty (30) tra-
ining points or

(f) Has four (4) years experience, twenty (20) train-
ing points, and possess an Associate Degree or

(g) Has three (3) years experience, fifteen (15) train-
in oints, and possess a Baccalaureate Degree or

{h) Has two (2) years experience, ten (10) training
points, and possess a Masters or Eguivalent Degree.

(6) The Advance Certificate. In addition to Section 1
and 2 above, the following are required for the award of the
Advance Certificate.

(a) Shall possess er-be-eiigiblie-te-peasess the Inter-
mediate Certificate.

(b} Shall have completed the Advance Course or the eqg-
uivalency as defined by the P.0.S5.T. Advisory Couneil.

(i) if the Council determines the training to be equi-
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valent to the Advance Course the officer must successfully
complete an equivalency test, approved by the Council and
and administered by MLEA, by achieving a cumulative score
of 75% or more. The Council will require those who fail
the equivalency test to successfully complete the Advance
Course at MLEA before awarding the Advance Certificate.

(ii) if the Council determines the training is not eq-
uivalent the officer must successfully complete the Advance
Course.

(¢) Shall have completed at least eight (8) years ser-
vice with a law enforcement agency except for holders of
college degrees.

(d) shall have acquired the following points related
to combinations of education, training and experience.

(i) eight (8) vears experience and eighty (80) points

or

(ii) ten (10) vears experience and sixty (60) points or

(iii) eight (8) years experience and, forty-five (45)
training points, and possess an Associate Degree or

(iv) six (6) years experience and, thirty-five (35)
training points, and possess a Baccalaureate Degree or

(v) four (4) years experience and, twenty-five (25)
training points, and possess a Masters or Equivalent Degree.

3. The new rule sets forth the requirements for cer-
tification of peace officers with prior out-of-state exper-
ience and training and are being employed by Montana law
enforcement agencies. In addition, the new rule permits cer-
tain qualified peace officers to take an equivalency test in
lieu of completing the Intermediate and Advance Courses so
they can be awarded the Intermediate and Advance Certificates.
This will allow certain peace officers who have completed
equivalent training but do not, for various reasons, have
the opportunity to complete these courses at MLEA to have
a method by which they can receive these certificates. Fin-
ally, the new rule increases the training requirements of
holders of college degrees for eligibility for award of the
Intermediate and Advance Certificates. The old rule did not
contain any requirements for advanced training for these of-
ficers but did for peace officers who had no college degrees,
Law enforcement administrators throughout this state had
felt this was an oversight and have urged the Board of Crime
Control to correct this.

4, Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to Mr.
Clayton Bain, Executive Director, P.0.8.T. Advisory Council,
Board of Crime Control, 1336 Helena Avenue, Helena, Montana
59601, no later than April 24, 1978.

5. If a person who is directly affected by the propos-
ed amendment wishes to express his data, views and argu-
ments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to Mr. Bain no later
than April 24, 1978.
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6. If the agency receives requests for a public
hearing on the proposed amendment from more than 10% or
25 or more persons who are directly affected by the proposed
amendment, or from the Administrative Code Committee of the
legislature, a hearing will be held at a later date. No-
tice of the hearing will be published in the Montana Ad-
ministrative Register. Ten percent of those persons directly
affected has been determined to be 120 persons based on
the number of peace officers registered with the POST Adv-
isory Council.

7. The authority to make the proposed amendment is
based on Section 82A-1207, RCM 1947, as amended, and Section
11-1814, RCM 1947, as amended.

Adminis tor

Certified to the Secretary of State on March ¥ , 1978.

MAR Notice No. 23-3-14-13 FFxwes 3-3/24/78



-325-

STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF DENTISTS

IN THE MATTER of the Proposed ) NOTICE OF PUBLIC HEARING

Amendment of ARM 40-3.34(10) =~ ) on the Proposed Amendment

83470, Set and Approve Require- ) of ARM 40-3.34(10)-53470,

ments and Standards ) Set and Approve Pequire-
ments and Standards

TO: ALL TNTERESTED PERSONS

The Notice of proposed amendment in the above entitled
matter published in the Montana Administrative Register on
January 25, 1978 at page 50, Issue No. 1 (Notice No. 40-3-34-
7) is hereby amended because of a request for a public hearing
by the required number of persons, and is hereby designated to
read as follows:

1. On April 22, 1978 at 1:30 p.m. at the Highway Auditor-
ium, corner of 8th and Roberts, in Helena, Montana, a public
hearing will be held to receive testimony in the above entitled
matter.

2. The amendment as now proposed will read exactly as
did the original notice. This notice is solely for the purpose
of announcing that a hearing will be held and the time and
place of such hearing. Interested persons should refer to the
full text printed in the original notice.

3. Written statements will be received in addition to or
in lieu of oral testimony, and made a part of the record of
hearing for the Boards' review. While every interested person
ig entitled to make an oral presentation, for the sake of
expediency, the Board would request that persons filing
petitions for hearing and other persons who may be a part of a
group or association designate a spokesperson or persons to
speak on their behalf,

4, The hearing will be conducted by the Board of Dentists
or its designee.

5. The authority of the Board to make the proposed amend-
ment is based on Sections 66=921 and 66-923.1 R.C.M, 1947.

DATED THIS ATHA DAY OF 22&“342 , 1978

BOARD OF DENTISTS
JOHN K. MADSEN, D.D.S.,
PRESIDENT

"ED CA -—-::x“
DIRECTOR

DEPARTMENT OF PROFESSIONAL
AND CCCUPATIONAL LICENSING

BY:
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF HEARING AID DISPENSORS

IN THE MATTER of the Proposed ) NOTICE OF Proposed Amend-
Amendment of ARM 40-~3.42(6)- ) ment of ARM 40-3.42(6)-
84230 Set and Approve Require- )} S4230 Set and Approve
ments and Standards - Traineeship;) Requirements and Standards
and the adoption of rules relating) = Traineeship; and the
to re-examination and setting a ) adoption of rules relating
pass/fail point. } to re-examination and set~
ting a pass/fail point.

No Hearing Comtemplated
TO: ALL INTERESTED PERSONS

1. On April 24, 1978 the Board of Hearing Aid Dispensors
proposes to amend ARM 40-3.42(6)~-54230 Set and Approve Require-
ments and Standards - Traineeship; and the adoption of rules
relating to re-examination and setting a pass/fail point.

2, The amendment of ARM 40-3.42(6)-54230 Set and Approve
Requirements and Standards - Traineeship as proposed will add
the following language as sub-section (2) to the existing rule-

"(2) The trainee is required to enroll for the period

of his traineeship in the National Hearing Aid Dealer
course or a manufacturers course of equal value and report
this c¢ourse to the Board at the time of the examination."

The reason for the proposed amendment is that the Board
has determined that the traineeship period alone has not been
sufficient to enable the trainee to pass the examination, and
that this additional requirement is an adeguate and reasonable
method for remedying this deficiency.

3. The Board is propeosing to adopt the following as new
rules of the Board:

1. " Any person failing their initial examination

shall have the right to re-take the examination only
two more times on the successive dates that the exam
is offered. The re-examination fee shall be $30.00.

The reason for this proposed rule is to provide the
necessary cut-off point for re-examination to prevent an
endless, time consuming and expensive re-examination process
for those who are unable to pass the exam after three (3)
attempts. The Board further feels that the $30.00 fee is
necessary to pay for the costs of re-examination.

2, "The pass@ng score on the written examination shall
be 80%. Applicants must pass both the written and oral
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portion. A pasgs/fail on the oral portion shall be
determined by a majority vote of Board Members present."

The reason for this proposed rule is to establish a cut-off
point and to clarify how the pass/fail determination is made.

4, Interested parties may submit their data, views or
argument$ concerning the proposed amendment and adoption of
new rules in writing to the Board of Hearing Aid Dispensors,
Lalonde Building, Helena, Montana. Written comments in order
to be congidered must be received no later than April 21, 1978,

5. If any person directly affected wishes to express his
views and arguments orally or in writing at a public hearing
he must make written request for a public hearing and submit
this request along with any written comments he has to the
Board of Hearing Aid Dispensors, LalLonde Building, Helena,
Montana, on or hefore April 21, 1978.

6. If the Board of Hearing Aid Dispensors receives re-—
quests for a public hearing on the proposed amendient and
adoption of new rules from more than twenty-five (25) persons
directly affected, a public hearing will be held at a later
date. Notification of such will be made by publication in the
Administrative Register.

7. The authority of the Board of Hearding Aid Dispensors
to make the proposed amendment and adoption of new rules is
based on Section 66-3005, R.C.M., 1947,

DATED THIS _jswy, DAY OF 474“!‘{ , 1978.

BCARD OF HEARING AID DISPENSORS
ROBERT JUROVICH
CHAIRMAN

BY:
Ed Carney
Director
Department of Professional
and Occupational Licensing
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PUBLIC HEARING FOR
of rule MAC 4-2,12(1)-51250 ) PROPOSED AMENDMENT OF RULE
} MAC 42-2.12(1)-51250 regard-
) ing liquor samples.

TO: All Interested Parties

1. On April 27, 1978, at 9:30 a.m. a public hearing
will be held in the Fourth Floor Conference Room of the
Mitchell Building, Helena, Montana, to consider the amend-
ment of rule MAC 42-2.12(1)-51250.

2. The rule, as proposed to be amended, provides as
follows (stricken material is interlined, new material is
underlined) :

42-2.12(1)-51250 SAMPLES (1) Definitions.

(a) "Agent" shall be that definition as provided
in MAC 42-2.12(1)-S51200(1).

(b) "Department" shall be that definition as pro-
vided in Section 2-1-~107(6).
{c) "Vendor" shall be that definition as provided

in MAC 42-2.12(1)-81200(3), it shall also include the
principal or employer of an agent.

{(d) "Sample" shall mean a gquantity of liquor no
greater than one fifth (25.6 ounces) or its metric equivalent
of 750 ml (25.4 ounces) presented to a licensed retailer or
the Department by an agent as representative of such charac-
teristics as guality, taste, aroma and color, of a particular
alcoholic beverage. No container of alcoholic beverage shall
be treated as a sample under the Montana Alcoholic Beverage
Code or regulacions promulgated thereunder, if the container
is not listed as a sample on the distributor's or whole-
saler's hooks for federal and state tax purposes and on any
other reporting forms required by law.

(2) A vendor shall be permitted to use as samples not
more than twenty-four cases of liquor during any calendar year.
This allotment shall include all brands of liquor manufactured,
produced or sold by the vendor. Sueh-samples-ef-iigquer-shaii
be-purehased-oniy-threngh-the-State-Liguor-Gteres—ne-retaid
priece. A separate order for samples shall be placed for each
registered agent, and the agent's name and permit number shall
appear on the order. The vendor shall file with the De-
partment a statement setting forth the territories and names
of all registered agents under his supervision. Baeh
anthorized-agent-shall-keep-a-permanent-ostock-iedger-record
of-ati-sampies-purchased~by-him-and-distributed-by-him-to-
any-persen-as-previded-in-this-gection-together-with-gquantiey
and-brand.
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(3) Registered Agents shall prepare and submit to the
Investigation Division, Department of Revenue, a "Liquor
Representative's Monthly Sample Report". These reports
shall be prepared on such forms as are prescribed by the
pepartment of Revenue. The report shall be filled out
completely and verified by the reporting registered agent.

(4) The report shall be due 15 calendar days following
the end of each month. Timely mailing shall be considered
as timely filing. 1If the reports are not filed by the
required due date, the Department may, in its discretion,
invoke its powers as described in Section 4-4-402.

(5) Samples are obtainable only at State Liquor Stores
approved by the Department of Revenue at the prevailing
retail price. The Department shall prescribe several State
Liguor Stores at which registered agents may obtain samples.

(6) The registered agent as well as his or her prin-
cipal (vendor) shall be held jointly and severally account-
able for the filing of complete and accurate reports,
Failure to complete reports or to file said reports within
the presc¢ribed time may result in action being taken by the
Department under Section 4-4-402.

(7} The Department may at any reasonable time and
place examine the books and records of the registered agent
or vendor for purposes of determining compliance with the
requirements of this regulation. Reasonable time and place
shall be construed as normal business hours. Thirty (30)
calendar day's notice shall be given for any inspection
conducted under this regulation.

3. The purpose of this proposed amendment is to
strengthen the regulation and enforcement of sample reporting.

4. Interested persons may present their data, views
or arguments, either orally or in writing, at the hearing,
or may address comments in writing to R. Bruce McGinnis,
Deputy Chief Tax Counsel, Department of Revenue, Mitchell
Building, Helena, Montana 59601, no later than April 27, 1978.

5. Mr. Ross Cannon has been designated to preside over
and conduct the hearing.

6. The authority of the Department of Revenue to make
the proposed amendment is based on Section 4-1-303, R.C.M.
1947. IMP. 4-3-103, R.C.M. 1947.

__) f;j
- /2‘-“"’ Lo (‘> - -J{-- ’(.L_
ON_E. DORE
1rgctor
epartment of Revenue

Certified to the Secretary of State March 15, 1978.
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BEFORE THE DEFARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PROPOSED ADOPTION
of a proposed rule "1" ) OF THE EXEMPTION FOR HAND-
) ICAPPED CHILD

To: All Interested Persons

1. On April 27, 1978, at 1:30 p.m., a public hearing
will be held in the Fourth Floor Conference Room of the
Mitchell Building, Helena, Montana, to consider the adoption
of rule "1".

2. The proposed rule does not replace or modify any
section currently found in the Montana Administrative Code.

3. The rule as proposed for adoption, provides as
follows:

Rule 1. Exemption for Handicapped Child. A special
exemption is allowed to a taxpayer who has a dependent child
with a handicap. In order to qualify, the handicapped person
must :

(1) Be the taxpayer's child, (including a stepchild
or a legally adopted child) for whom the taxpayer is entitled
to claim a dependency exemption under Regulation 8520.

(2) Have a permanent handicap of great enough severity
that it constitutes at least 50% disability to the child's
body as a whole, as certified to in writing by a licensed
physician.

The special exemption for a handicapped child is claimed
by completing the applicable lines of the exemption schedule
appearing on the return form and attaching to the return the
required physician's certificate or a photostatic copy thereof.

4. The regulation implements new legislation and adds
essential information with respect to Chapter 500, Laws 1977.
5. Interested persons may present their data, views,

or arguments concerning the proposed adoptieon in writing to
R. Bruce McGinnis, Deputy Chief Tax Counsel, Department of
Revenue, Mitchell Building, Helena, Montana 59601, no later
than April 27, 1978.

6. Mr. Ross Cannon has been designated to preside over
and conduct the hearing.

7. The authority of the Department of Revenue to make
the proposed rule is based on Section 84=-4910.1 and 84-4910.2.
IMP. 84-4910.1, R.C.M. 1947. .

-

/! /’) o g .
P o Ay
RA’ N E7 DORE
DETectdr

epartment of Revenue

Certified to the Secretary of State March 15, 1978.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PROPOSED ADOPTION
of a proposed rule "1" } OF INVESTMENT CREDIT

TO: All Interested Persons

1. On April 27, 1978, at 1:30 p.m., a public hearing
will be held in the Fourth Floor Conference Room of the
Mitchell Building, Helena, Montana, to consider the adoption
of rule "1".

2. The proposed rule does not replace or modify any
section currently found in the Montana Administrative Code.

3. The rule as proposed for adoption, provides as
follows:

Rule 1. Investment Credit. Effective for taxable years
beginning after December 31, 1976, a credit is allowed against
Montana Income Tax equal to 20% of the Federal Income Tax
Investment Credit allowed for the taxable year with respect
to "Internal Revenue Code Section 38 property.”

The credit may not reduce tax liability below zero. An
unused balance of credit may be carried forward to succeeding
taxable years or carried back to preceding taxable years in
accordance with the rules established for Federal Income Tax
purposes. However, an unused credit may not be carried back
to a taxable year beginning before January 1, 1977.

4. The regulation implements new legislation and adds
essential information with respect to Chapter 412, Laws 1977.
5. Interested persons may present their data, views,

or arguments concerning the proposed adoption in writing to
R. Bruce McGinnis, Deputy Chief Tax Counsel, Department of
Revenue, Mitchell Building, Helena, Montana 59601, no later
than April 27, 1978.

6. Mr. Ross Cannon has been designated to preside over
and conduct the hearing.

7. The authority of the Department of Revenue to make
the proposed rule is based on Section 84-4960. IMP. 84-4961,
R.C.M, 1947.

)

¢ T e

NI
RAYMON £. DORE
Dfractor
Dapartment of Revenue

Certified to the Secretary of State March 15, 1978.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the adoption
of a proposed rule "1"

) NOTICE OF PROPOSED ADOPTION
) FOR DEDUCTION ALLOWED FOR

) EXPENSES TO ENABLE AN

) INDIVIDUAIL TO BE GAINFULLY
) EMPLOYED,

TO: All Interested Persons

1. On April 27, 1978, at 1:30 p.m., a public¢ hearing
will be held in the Fourth Floor Conference Room of the
Mitchell Building, Helena, Montana, to consider the adoption
of rule "1".

2. The proposed rule does not replace or modify any
section currently found in the Montana Administrative Code.

3. The rule as proposed for adoption, provides as
follows:

Rule 1. Deduction Allowed for Expenses to Enable an
Individual to be Gainfully Employed. Effective for taxable
years beginning after December 31, 1975, Section 84-4%06 (3),
R.C.M, 1947, allows a deduction from adjusted gross income
for child and dependent care expense. The deduction is
allowed according to the provisions of Section 214 of the
Internal Revenue Code that were in effect for the taxable
year that began January 1, 1974. The Federal Income Tax
regulations, rulings and decisions applicable to Internal
Revenue Code Section 214 for the said taxable year shall be
controlling in determining the deduction to be allowed.

In general, a taxpayer who maintains a household is
entitled to a deduction for employment~-related expenses
incurred for the care of (a) a dependent under age 15 for
whom an exemption may be claimed, (b) a dependent who, regard-
less of age, is unable to care for himself or herself because
of a physical or a mental illness or, (c) a spouse who is
unable to care for himself or herself because of a physical
or mental illness. In order to qualify for the deduction:

(a) The taxpayer must have been gainfully employed
during the period the expenses were incurred or in active
search of gainful employment;

(b) The taxpayer must have maintained a household that
included one or more gqualifying individuals;

(¢) The taxpayer's expenditures must have been necessary
to enable him or her to have been gainfully employed;

(d) His payments for the services must have been to
other than relatives (except cousins) or to dependent members
of his household.

In the case of married persons living together, the
deduction is allowed only if a joint return is filed. Also,
both the husband and the wife must be gainfully employed on
substantially a full-time basis, unless one or the other is
disabled.
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4, The reqgulation implements new legislation and adds
essential information with respect to Chapter 102, Laws 1977.

5. Interested persons may present their data, views,
or arguments concerning the proposed adoption in writing to
R. Bruce McGinnis, Deputy Chief Tax Counsel, Department of
Revenue, Mitchell Building, Helena, Montana 59601, no later
than April 27, 1978.

6. Mr., Ross Cannon has been designated to preside over
and conduct the hearing.
7. The authority of the Department of Revenue to make

the proposed rule is based on Section 84-4906(c), R.C.M.
1947. IMP. 84-4906, R.C.M. 1947.

) —
Y=

A el
RAYMON/E. DORE
Director
epartment of Revenue

Certified to the Secretary of State March 15, 1978.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING

of a proposed rule "1" ) FOR PROPOSED ADOPTION OF
) THE INTER-QUOTA AREA

) TRANSFERS

TO: All Interested persons

1. On April 27, 1978, 2:30 p.m., a public hearing
will be held in the Fourth Floor Conference Room of the
Mitchell Building, Helena, Montana, to consider the adoption
of rule "1%.

2. The proposed rule does not replace or modify any
section currently found in the Montana Administrative Code.

3. The rule as proposed for adoption, provides as
follows:

Rule 1. Inter-Quota Area Transfers. (1) All-beverage
licenses may be transferred between quota areas if the
requirements of Section 4-4-206, R.C.M., 1947 are met.

A license may be transferred out of a quota area when the
total number of all-beverage licenses in that area exceeds
125% of the number of licenses to which that quota area is
entitled based on the results of the most recent census,
Licenses may be transferred from a quota area until the
total number of licenses in the area falls below 125% of
the number of licenses to which the quota area is entitled.
If, upon transfer of a license, the number of licenses in
a quota area falls below 125% of the number of licenses to
which the area is entitled, no additional transfers may be
made from the area until the number of licenses once again
exceeds 125% of the number to which the area is entitled.

(2) All-beverage licenses may be transferred to any
guota area in which the total number of licenses is less
than 125% of the total number of licenses to which that
area is entitled based on the results of the most recent
census. If, as a result of the transfer of a license, the
total number of licenses in a quota area exceeds 125% of
the number of licenses to which the area is entitled, no
additional transfers may be made to the area until the
number of licenses falls below 125% of the number of licen-
ses to which the area 1s entitled.

(3) A public hearing to determine public convenience
and necessity must be held on all transfers between quota
areas. Evidence and testimony on the question of public
convenience and necessity will be received at the hearing
on the application for the transfer of the license., The
Department of Revenue must determine that public con-
venience and necessity will be satisfied in both quota
areas before licenses can be transferred.
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(4) No all-beverage license transferred pursuant to
this regulation may be mortgaged or pledged as security
or transferred to another person except in cases of transfer
by inheritance upon the death of the licensee. - The
license may only be held by natural persons. The phrase
"natural persons" shall not include limited partnerships
or other business entities of any kind in which each natural
person is not a full participant in the ownership and
operation of the business authorized by the license. If
the licensee desires to terminate his operation prior to
a transfer by inheritance, the license shall lapse and
be of no force and effect. The lapse of a license under
this regulation will not make a new license available in
the quota area.

(5) Examples.

(a) If the guota for an area is two licenses and
two have been issued the quota area is at 100% of quota.
Therefore one additional license may be transferred to
the quota area resulting in more than 125% of quota pro-
hibiting the transfer of any additional licenses to that
area. '

{b) If the quota for an area is 18 licenses and
28 licenses have heen issued the quota area is 177.8% of
quota. Therefore 10 licenses may be transferred out of
the quota area resulting in less than 125% of quota for
that area prohibiting the transfer of any additional
licenses from that area.

4, The purpose of this new regulation is to clarify
the circumstances when an inter-quota transfer can be made
pursuant to Section 4-4-206, R.C.M. 1947.

5. Interested persons may present their data, views
or arguments, either orally or in writing, at the hearing,
or may address comments in writing to R. Bruce McGinnis,
Deputy Chief Tax Counsel, Department of Revenue, Mitchell
Building, Helena, Montana 59601, no later than April 27,
1978.

6. Mr. Rosg Cannon has been designated to preside
over and conduct the hearing.
7. The authority of the Department of Revenue to make

the proposed adoption is based on Section 4-1-303, R.C.M.
1947. IMP. 4-4-202, R.C.M. 1947,

-~
/

:///A‘. : 5:-¢77—)

RAYMeN E. DORE

Director
partment of Revenue

Certified to the Secretary of State March 15, 1978.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA
In the matter of the adoption } NOTICE OF PUBLIC HEARING
of eleven rules pertaining to ) ON THE ADOPTION OF
reimbursement for skilled nursing ) ELEVEN RULES PERTAINING
and intermediate care services. ) TO REIMBURSEMENT FOR
) SKILLED NURSING
) AND INTERMEDIATE CARE
) SERVICES

TO: All Interested Persons

1. On April 12, 1978, an informal public hearing will be
held in the Red Rock Motel in Miles City, Montana, at 1:30
p.-m., to discuss eleven rules pertaining to reimbursement for
skilled nursing and intermediate care.

On May 22, 1978, at 10:00 a.m., a formal rulemaking
hearing pertaining to Section 82-4216 RCM 1947, will be held in
the Auditorium of the State Department of Social and Rehab-
ilitation Services, 111 Sanders Street, Helena, Montana, to
consider the adoption of eleven rules pertaining to reimburse-
ment for skilled nursing and intermediate care services.

2. The proposed rules replace all rules governing re-
imbursement for skilled nursing and intermediate care, cur-
rently found in the Administrative Rules of Montana.

3. The proposed rule provides as follows:

46=2.10(18)-511450A REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE SERVICES, PURPOSE AND DEFINITIONS

{1) Reasonable cost related reimbursement for
skilled nursing and intermediate care facility services is
mandated by Section 249 of Public Law 92-603, the 1972
amendment to the Social Security Act.

(a) The purpose of the following rules is to meet
the requirements of Title XIX including Section 249 of
Public Law 92-603 and 42 C.F.R. 450, while treating the
eligible recipient, the provider of services, and the
Department fairly and equitably. The rules prescribe
rates of payment reasonably adequate to reimburse in full
the actual allowable costs of skilled care and inter-
mediate care facilities that are economically and ef-
ficiently operated.

(b) In addition, the system of reimbursement des-
cribed in these rules is intended to facilitate a
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transition from the current method of reimbursement to a
more comprehensive system of reimbursement by providing
the data required to implement such a system. A more
comprehensive system is currently being studied by the
Department.

(1) The following method of reimbursement shall be
effective July 1, 1978, for all skilled nursing and
intermediate care facilities participating in the Montana
Medicaid Program.

(2) BAs used in these rules governing nursing home
care reimbursement the following definitiong apply:

{(a) "CPI" means the All Items Consumer Price Index
published monthly by the Bureau of Labor Statistics, U.S.
Department ¢f Labor, 911 Walnut Street, Kansas City,
Missouri 64106.

{(b) "MPI" means the Medical Care component of the
CPI.

(c) "Date of entry into program" means the effective
date of a contract between the Department and any indivi-
dual or organization for the provision of nursing care.

{d) "Department” means the Montana Department of
Social and Rehabilitation Services.

(e) "Facility" means a long term care facility which
provides skilled or intermediate nursing care, or both to
two or more persons and which is licensed as such by the
Montana Department of Health and Environmental Sciences.

(f) "Grouping of facilities" means the classifi-
cation of facilities by reference to their nature as
free standing, nursing homes, combined hospital and
nursing homes, or a facility serving the mentally ill or
retarded, for purposes of determining average operating
costs.

(g) "HIM 15" means Provider Manual 15, Part I, 1967,

as updated, published by the U.S. Department of HEW, SSA.
(h) "HIM 18" means (same as above except no Part I).
(i) "New provider" means a provider who acquires

ownership or control of a skilled nursing and intermediate
care facility whether by purchase, lease, rental agree-
ment, or in any other way subsequent to the effective date
of this rule.

(j) "New facility" means a facility which has not
varticipated in the program at any time prior to the date
of entry into the program.

(k) "Nursing care services" means skilled or inter-
mediate nursing care as defined in ARM 46-2.10(18)-S11443
and S11444.

(1) "Owner" means any person, agency, corporation,
partnership or other organization which has an ownership
interest, including a leasehold or rental interest, in
assets used to provide nursing care services pursuant to
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contract with the Department.

(m) “Provider" means any persons, agency, corpor-
ation, partnership or other organization which has entered
into a contract with the Department for the provision of
nurging care services.

(n) "Related parties" means husband and wife, parent
and child, brother and sister, a grantor a fiduciary and a
beneficiary of a trust are all related, employer and
employee, partners in a partnership, and organizations and
persons related by control or common ownership., Control
exists when an individual or organization has the power,
directly or indirectly, whether legally enforceable or
not, to significantly influence or direct the actions
or policies of another individual or organization, whether
such power is exercised or not. Common ownership exists
when a person or organization possesses significant
ownership or equity in the assets of a provider and of the
assets of an individual or organization serving the
provider. In the case of corporations, ownership of 10%
or more of the outstanding stock shall be deemed a sig-
nificant ownership interest. The holdings of related
individuals and organizations shall be attributed, one to
the other, for purposes of determining relation to a third
party.

46-2.10(18)-511450B_REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, PROSPECTIVE RATES

(1) Reimbursement of the costs of skilled nursing
and intermediate care services shall be by means of a
prospective rate. The difference between the prospective
rate for a rate period and the provider's actual cost for
the same period shall constitute a profit or loss to that
provider for that period.

(2) The initial prospective rate shall be effective
from July 1, 1978 to July 1, 1979, but shall be adjusted
quarterly for inflation and occupancy changes during that
period. A new or revised prospective rate system will be
implemented on July 1, 1979,

(3) For purposes of reimbursement, facilities shall
be c¢lassified into two groups as defined in Rule 46-
2,10(18)-511450D(2).

(4) The prospective rate of reimbursement for a
provider shall be based upon the operating costs reported
in cost reports filed for the period ending March 31,
1977, to the extent those costs are allowable under Rule
46-2.10(18)~-811450E and the applicable provisions of HIM
15.

(5) The reported allowable operating costs of each
provider shall be adjusted for inflation through June
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1978, by reference to the CPI and MPI in accordance with
the provisions of Rule 46-2,10(18)-811450D(3) (&) (1).

(6) A management incentive, based upon a percentage
of the difference between the provider's allowable oper-
ating cost as adjusted for inflation and the statewide
average operating cost for the group as defined in rule
46-2.10(18)=-511450D(2) in which the provider is class~-
ified, as adjusted for inflation, shall be added to or
deducted from the provider's allowable operating cost for
purposes of setting the provider's prospective rate in
accordance with the provisions of rule 46-2.10(18)-
$11450D(3) (a) (ii). No provider whose ratio of nursing
staff per occupied bed is below the group average and who
reduces nursing staff shall receive the management in-
centive.

{(7) The prospective per diem rate for the provider
shall be based upon the actual occupancy for the cost
reporting period ending March 31, 1978 and will be ad-
justed quarterly to reflect changes of more than 3 per-
centage peints in occupancy in accordance with the pro-
visions of Rule 46-2.10(18)-511450D(3) (d).

(8) The operating cost portion of the provider's
prospective rate shall be adjusted quarterly for inflation
by reference to the CPI and MPI in accordance with the
provisions of Rule 46-2,10-18)-511450D(3) () (1).

(9) An adjustment for average actual inflation in
the Montana nursing home industry shall be incorporated in
all provider's prospective rates determined in the new or
revised reimbursement system beginning July 1, 1979, and
annually thereafter, in accordance with the provisions of
Rule 46-2.10(18)~811450D(3) (¢) (ii).

(10) The provider's projected per diem property cost
shall be added to the above per diem operating costs in
accordance with the provisions of Rule 46-2,10(18)-
511450D(3) (b) to reach a prospective per diem rate.

(11) In no case will the prospective rate exceed the
private pay limits prescribed in 42 C.F.R. 450.30(b) (6)
(iii) which are hereby incorporated and made a part of
this rule by reference.

(12) Por operating costs there shall be no adjustment
of the determined rate and recovery or payment of over-
payments or underpayments unless the overpayment or
underpayment results from erroneous or unallowable cost
data submitted by the provider or computation errors by
the Department in determining the facility rate. The
applicable statewide average group operating costs will
not be changed, as a result of overpayments or under-
payments.

(13) In order to provide interested members of the
public the opportunity to review and comment on the
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proposed rates before they become effective, a preliminary
schedule of initial prospective rates or the rates as they
have been adjusted quarterly for inflation will be avail-
able upon request to the Department prior to the effective
date of such rates.

46-2.10(18)-811450C REIMBURSEMENT FOR SKILLED

NURSING AND INTERMEDIATE CARE SERVICES, PARTICIPA-

TION REQUIREMENTS (1) The skilled nursing and
intermediate care facilities participating in the Montana
Medicaid program shall meet the following basic require-
ments to receive payments for services:

(a) Maintain a current license under the rules of
the State Devartment of Health and Environmental Sciences
for category of care being provided.

(b) Maintain a current certification for Montana
Medicaid under the rules of the Department for the cate-
gory of care being provided.

(c) Maintain a current agreement with the Department
to provide the care for which payment is being made.

(d) Have a licensed Nurging Home Administrator or
such other qualified supervisor for the facility as
statutes or regulations may require.

(e) Accept, as payment in full for operating and
property costs, the amounts cacalculated and paid in accord-
ance with the reimbursement method set forth in these
rules.

46-2.10(18)-811450D REIMBURSEMENT FQR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, RATE DETERMINATION

(1) Prospective rates for each facility are estab-
lished on the basis of operating costs for the period
ending March 31, 1978, adjusted for inflation and pro-
jected property costs reported by each facility, both
adjusted for non-allowable costs as defined in Rule
46-2.10(18)-S11450E. A management incentive shall be
determined by reference to the statewide average of pro-
vider operating costs for the group in which the provider
is classified, and added to or deducted from the reported
costs., Reimbursement shall not, however, exceed the
average of customary charges to private patients in the
facility receiving similar nursing services calculated for
the quarter in which a rate is set or adjusted, except
that a state or county facility charging nominally may be
reimbursed for its actual, allowable costs.

Payment rates shall not be set lower than the level
which the Department reasonably finds to be adequate to
reimburse in full allowable costs of a provider this is
operating economically and efficiently and has no defi-
ciencies.
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(2) Grouping of facilities: For purposes of cal-
culating a statewide average operating costs, facilities
shall be grouped as follows:

(a) Combined hospital and nursing homes and

(b) Free-standing nursing home facilities; and

(c) Facilities serving the Mentally ill or retarded.

(3) Reimbursement Formula: Base per diem operating
costs allowable pursuant to Rule 46-2.10(18)-S11450E as
adjusted for inflation plus per diem property cost equals
reimbursement rate.

(a) Base per diem operating cost is the operating
cost for the period ending March 31, 1978 adjusted for
inflation plus a management incentive.

(i) Adjusted Operating Costs - Historical operating
costs for use in setting a provider's Base Per Diem Oper-
ating Cost will be determined from cost reports for the
period ending March 31, 1978. These costs will be adjust-
ed based on the definitions of allowable cost contained in
Rule 46-2.10(18)-511450E,

(aa) The total allowable operating cost for the
period ending March 31, 1978 will be divided by the total
days of care for all patients provided during the period
covered by the cost report to determine a per diem
rate.

(ab) The per diem rate will be adjusted for inflation
occurring between March 31, 1978 and June 1978 using the
CPI and MPI. The adjustment shall be made by increasing
the deemed historical personal services cost (wages,
salaries and related benefits) by a percentage equal to
the percentage change in the monthly CPI from December
1977 through March 1978, and increasing the deemed other
historical operating cost by a percentage equal to the
percentage change in the monthly MPI over the same time
period. For purposes of this subsection 67% of total
historical operating costs shall be deemed personal ser-
vice cost, and 33% of total historical operating costs
shall be deemed other operating cost.

(ii) Management Incentive

(aa) The Statewide Average Group Operating Cost is
the mean of per diem operating costs for all participating
providers in each group defined in Rule 46-2.10(18)-
$11450D(2). The averaging will be based on a combination
of audited and unaudited cost report for the period ending
March 31, 1978. Such costs are adjusted through June 1977
using the CPI and MPI adjustment described in Rule 46-
2.10(18)-811450D(3) (a) (i) (ab) and converted to a per diem
figure using actual occupancy during the reporting period.
The Department has determined the Statewide Average Group
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Operating Cost to be:

(1) PFor combined facilities, § .

(2) For free-standing facilities, §

(3) For facilities serving the mentally 111 or

retarded, $

These averages will ot be recalculated based on
subsequent audits of these costs reports.

(ab) If the Adjusted Operating Cost incurred by the
provider is less than the applicable Statewide Average
Group Operating Cost, then an incentive factor equal to
25% of the difference between the individual provider's
adjusted operating cost and the applicable Statewide Group
Average Cost will be added to the individual provider's
adjusted operating cost.

Example: Statewide average group operating cost =

$20/day:;

Provider's adjusted operating cost = $l6/day:

Incentive factor = $1.00 (($20 - $16) x .25);
Base per diem operating cost = $17 ($16 = $1)

If the actual cost of the facility remains at $16/
day, then the 31 difference between this $16 cost and the
$17 prospective operating cost rate shall constitute a
profit to the provider.

{ac) If the Adjusted Operating Cost incurred by the
provider exceeds the applicable Statewide Average Group
Operating Cost, but is less than 120% of the Statewide
Average Group Operating Cost, then 25% of the difference
between the Adjusted Operating Cost and the applicable
Statewide Average Group Operating Cost will be deducted
from the provider's Adjusted Operating Cost. If the
Adjusted Operating Cost incurred by the provider exceeds
120% of the applicable Statewide Average Group Operating
Cost, then that provider's base per diem operating cost
shall be set at 115% of the applicable Statewide Average
Group Operating Cost.

(ad) No provider whose ratic of nursing staff per
occupied bed is below the statewide group average and who
reduces nursing staff shall receive the management incen-
tive.

(iii) Minimum Wage Adjustment -- An adjustment for the
minimum wage increase which became effective January 1,
1978, is included in the provider's Adjusted Operating
Cost. A further adjustment will be made for future in-
creases in the minimum wage to the extent such increases
exceed the CPI adjustments,

(b} Property Costs -- Property Costs reimbursement
will be calculated using projected property costs for the
July 1, 1978 through June 30, 1979 period as reported by
each provider and as allowed in Rule 46-2.10(18)-S11450E.

(i) Property costs for owner operated facilities
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will be divided into two c¢lasses -~ capital costs items
and property expense items =- and defined as follows:

(aa) Capital costs items are depreciation, interest
(except for working capital loans), mortgage guarantee
ingurance (except mortgage life insurance that pays off
the loan principal) amortization of points or other mort-
gage discount, and a return on owners' net equity for
proprietary facilities as applied and at the rate spec-
ified in Chapter 12 of HIM 15, which is hereby incorpor-
ated and made a part of this rule by reference.

(ab) Property expense items are property taxes,
comprehensive property damage and property liability
insurance (except malpractice, workmen's compensation, and
automobile insurance), and utility costs.

The sum of items in (aa) and (ab) will be converted
to a per diem amount using actual occupancy in the base
reporting period,

(ii) Leased Facilities -- The property costs used for
providers operating under a lease or rental agreement
entered into prior to the effective date of this rule
shall be the lesser of:

(aa) The sum of the capital costs items determined
using the owner's original cost at the time of purchase,
adjusted for inflation to the time of the lease agreement
using the Department of Commerce Composite Construction
Cost Index and property expense items defined in D(3) (b)
(i), or

(ab) The sum of the lease or rental agreement amount
and any property expense items not included in the lease
or rental agreement.

The amount so determined will be converted to a per
diem amount using actual occupancy in the base reporting
period,

(iii) New Providers -- When ownership or control
of a skilled nursing and intermediate care facility is to
change hands (whether by purchase, lease, rental agree-
ment, or in any other way), for purposes of determining
the imputed rent the parties involved are encouraged to
present the terms of the proposed transaction to the
Director of the Department. The Director of the Depart-
ment will then if sufficient documentation is presented
render a binding determination of the revised capital cost
items in ac¢ordance with the provisions of Rule 46-2.10
(18)~511450E(3) within 30 days. Adjustments for allow-
able capital cost items increases shall be made at the
beginning of the first gquarter following the transaction
or upon satisfactory completion of an imputed rent deter-
mination.
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(iv) The prospective rate shall be adjusted gquarterly
for property costs associated with new equipment acquisi-
tion and capital improvements after July 1, 1978.

(v) No adjustment will be made for increased costs
as a result of a sale and leaseback. No adjustment will
be made for a transfer between related parties as defined
in Chapter 10 of HIM 15, which is hereby incorporated and
made a part of this rule by reference.

(¢} Inflation Admustments:

(1) An inflation adjustment shall be determined by
reference to the CPI and MPI and calculated as follows:

{aa) The CPI component of change is calculated by

taking the percentage c¢hange in the monthly CPI

between the seventh month prior to the quarter for
which the adjustment is to be made and the fourth
month prior. The adjustment for the October through
becember, 1978 quarter would be based on the per-
centage change in the CPI between March, 1978 and

June, 1978, The adjustment for the January through

March, 1979 quarter would be based on the percentage

change in the CPI between June, 1978 and September,

1978.

(ab) A similar calculation is made to determine the

MPI component of change.

(ac) The inflation adjustment percentage is cal-

culated by multiplying the CPI component of change

determined in (aa) by 2/3 and adding this result to

1/3 of the MPI component of change determined in

(ab) .

(ad) The inflation adjustment percentage is multi-

plied by the applicable average group operating cost

to determine the dollar amount of the gquarterly
inflation adjustment.
(ad.l) For the first quarterly adjustment the
applicable average group aperating cost will be
the applicable Statewide Average Group Operating
cost amount in D(3) (a) (ii) (aa).
(ad.2) For subsequent quarters the applicable
average group operating cost will be the sum of
the applicable Statwide Average Group Operating
Cost and all previous quarterly inflation adjust-
ment amounts.

(ae) The applicable quarterly inflation adjustment
amount is added to each provider's previous base per
diem operating cost to determine the base per diem
operating cost for the next quarter.
Example: 1. CPI component of change

CPI March, 1978~ 189.0
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CPI June, 1978 192.0
Percent change 1.587%
2. MPI component of change
MPI March, 1978 213.0
MPI June, 1978 217.0
Percent change 1.878%
3. Inflation adjustment percentage

2/3(1.587) + 1/3(1.878) = 1.7%

4. Quarterly inflation adjustment for
October through December, 1978
Statewide Average Group

Operating Cost $ 20.00
Inflation adjustment

percentage x .017
Dollar amount of quarterly

inflation adjustment $ .34

5. Providers new rate (operating
costs only)
Rate for Provider X,
July through

September, 1978 $ 17.00
Dollar amount of guarterly
inflation adjustment .34

Rate for Provider X,
October through
December, 1978 $ 17.34

(af) The initial adjustment shall be made for rates
payable in the quarter beginning October 1, 1978, using
the CPI and MPI for June 1978, and March, 1978.

(ag) The provider shall be notified of the prospec-
tive rate adjusted for inflation 45 days prior to the
quarter in which it becomes effective. A schedule of
rates for all providers shall be available prior to the
effective date of the rates upon request to the Chief,
Medical Assistance Bureau, Montana Department of Social
and Rehabilitation Services, Helena, Montana.

(ii) The prospective operating cost rate in the
new or revised reimbursement system beginning July 1,
1979, will include an adjustment for any difference
between actual allowable operating cost increases for
participating facilities as determined from reported
actual allowable cost and the CPI and MPI inflation
adjustments and minimum wage adjustments that have been
provided.

(d) Occupancy Adjustment -- Actual occupancy for
the revorting period ending March 31, 1978 will be used
to set prospective rates. Adjustments to the prospec-
tive rate will be made quarterly if actual occupancy
during any quarter changes by more than 3 percentage
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points (i.e. from 90% to 93%). The new rate will be
effective in the second guarter following the change in
occupancy.

(e) The prospective rate shall be limited to the
average per diem charges to private patients receiving
similar services. Within 30 days after rate notifi-
cation, the provider shall notify the Department of its
anticipated schedule of charges to private patients.
The prospective rate shall then be adjusted to reflect
the private pay limitation where applicable. For
purposes of comparison, the provider shall classify
private patients according to the Department's criteria
found in ARM 46-2,10(18)-511441, 511442 and 511443,
1f, it is determined that the provider's projected
charges to private patients were erroneous, recovery or
payment proceedings will be undertaken immediately in
accordance with the provisions of Rule 46-2,10(18)-
S11450H.

(f} Prospective Rate Formula -- The aboveée prospec-
tive rate determination principles can be expressed in
the following formula: R = (C + .25(T - C) + P, where

R = prospective per diem rate effective July 1, 1978;
C = individual provider adjusted per diem operating
costs determined from cost reports for the period
ending March 31, 1978 based upon allowable costs as
defined in Rule 46-2.10(18)-511450E and adjusted for
inflation June, 1978, T = target operating cost set at
average of individual facility per diem cost for each
group determined by reference to previously allowed
costs; P = per diem property costs;

(NOTE: The applicable Statewide Average Group Operating
Costs shall be adusted guarterly for CPI and MPI
change on October 1, 1978 and in subseguent quarters.)

46-2,10(18)=-511450FE REIMBURSEMENT FOR SKILLED

NURSING AND INTERMEDIATE CARE SERVICES, ALLOWABLE

COSTS (1) For purposes of determlnlnq the State-
wide Average Group Operating Cost defined in Rule 46~
2.10(18)~811450D(3) (a) (ii)(aa), the Department shall
utilize a combination of audited and unaudited cost
reports for the period ending March 31, 1978.

(2) For purposes of determining allowable costs
for individual facilities to be utilized in setting the
individual facility's prospective rate, the principles
governing allowable cost contained herein shall be
applied.

(a) As a prerequisite to allowability, all items
of cost must be supported by source documentation which
clearly identifies the item or service purchased and
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the cost incurred.

(b) The general principles of reasonableness,
necessity and prudent buyer as set forth in paragraphs
2100, 2102 and 2103 of HIM 15, which are hereby incor-
porated and made a part of this rule by reference, are
applicable in making the determination of allowable
costs.

(c) Costs of meeting certification standards as
outlined in 42 C.F.R. 450.30(a) (3) (iii) (A) are allow-
able.

(d) Costs to related organizations shall be
governed by the provigions of Chapter 10 of HIM 15,
which are hereby incorporated and made a part of this
rule by reference.

(e) Costs of routine services: Allowable costs
shall include standard items of expense included in the
per diem rate which providers incur in the provision of
routine services to the extent such expenses are reason-
able and necessary. Routine gervices means the regular
room, dietary and nursing services, minor medical and
surgical supplies, and the use of equipment and facil-
ities. Examples of expenses that are allowable costs
for routine services are:

(i) All general services including but not limited
to administration of oxygen and related medications,
hand-feeding, incontinency care, tray service, and
enemas;

(ii) Items furnished routinely and relatively
uniformly to all patients without charge, such as
patient gowns, water pitchers, basins and bed pans;

(iii) TItems stocked at nursing stations or on the
floor in gross supply and distributed or used indi-
vidually in small gquantities without charge: such as
alcohol, applicators, cotton balls, bandaids, antacids,
aspirin (and other non-legend drugs ordinarily kept on
hand), suppositories, and tongue depressors:

(iv) Items which are used by individual patients
which are re-usable and expected to be available, such
as ice bags, bed rails, crutches, walkers, wheelchairs,
traction equipment, and other durable medical equipment:;

(v) Special dietary supplements used for tube
feeding or oral feeding such as elemental high nitrogen
diet, even if written as a prescription item by a
physician (because these supplements have been classified
by the Food and Drug Administration as a food rather
than a drug);

(vi) Laundry services other than for personal
clothing which is not laundered at the facility will be
allowed. Nominal cost of items laundered for patients
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at the facility will be allowed.

(f) Owners' Compensation:

(i) Owners' compensation is limited to the fair
market value of services rendered by the owner in con-
nection with patient care. The fair market value of
services shall be determined by reference to Sections 2120
et seq. of HIM-13-2, Audits and Reimbursement Manual for
Part A of Title XVIIT and Chapter 9 of HIM 15, which are
hereby incorporated and made a part of this rule by refer-
ence,

(ii) Owners compensation shall include:

(aa) Salary amounts paid for managerial, administra-
tive, professional and other services.

(ab) Amounts paid by the institution for the personal
benefit of the owner.

(ac) The costs of asgets and services which the owner
receives from the institution.

(ad) Deferred compensation either accrued or paid.

(ae) Supplies and services for the personal use of
the owner.

(af) Special merchandise for the owner's personal use
or benefit.

(ag) Wages of a domestic or other employee who works
in the home of the owner.

(ah) Personal use of a car owned by business.

(ai) Personal insurance premium paid for the owner.

(aj) A portion of the physical plant occupied by the
owner as a personal residence.

(ak) Other types of remuneration, compensation
fringe benefits or other benefits whether paid, accrued,
or contingent.

{g) Costs of telephone, televigion and radio ser-
vices are governed by paragraphs 2106 through 2106.2 of
HIM 15, Part I, which are hereby incorporated and made a
part of this rule by reference.

(h) Life insurance premiums are governed by paragraph
2130 of HIM 15, which is hereby incorporated and made a
part of this rule by reference.

(i) Franchise fees are governed by paragraphs 2133
through 2133.10 of HIM 15, which are hereby incorporated
and made a part of this rule by reference.

(3) Organization costs are governed by paragraphs
2134 through 2134.11 of HIM 15, which are hereby incorpor-
ated and made a part of this rule by reference.

(k) Advertising costs are governed by paragraphs
2136 through 2136.2 of HIM 15, which are hereby incorpora-
ted and made a part of this rule by reference.

(1) Home office costs are governed by paragraphs
2150 through 2153 of HIM 15, which are hereby incorporated
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and made a part of this rule by reference.

(m) Losses are governed by paragraphs 2160 through
2160.5 of HIM 15, which are hereby incorporated and made
a part of this rule by reference.

(n) Malpractice and Workers' Compensation insurance
costs are governed by paragraphs 2161 through 2162.13 of
HIM 15, which are hereby incorporated and made a part of
this rule by reference.

(o) Post-termination costs are governed by para-
graphs 2176 through 2176.2 of HIM 15, which are hereby
incorporated and made a part of this rule by reference
except as otherwise provided in these rules.

(p) Purchase discount allowances and refunds are
governed by paragraphs 800 through 8.0.2 of HIM 15, which
are hereby incorporated and made a part of this rule by
reference.

() Grants, gifts and endowments are governed by
paragraphs 600 through 614 of HIM 15, which are hereby
incorporated and made a part of this rule by reference.

(r) Bad debts, charity and courtesy allowances are
deductions from revenue and shall not be allowable as
costs,

(s) Revenues received for services or items provided
to employees and guests are recoveries of cost and shall
be deducted from the related cost.

(t) Dues, membership fees or subscriptions to
organizations unrelated to the provider's professional or
business activities are not related to patient care and
are not allowable costs.

{u) Charges for services of a chaplain are not an
allowable expense,

(v) Fees for management or professional services
(e.g., management, legal accounting or consulting services)
are allowable to the extent they are identified to specific
services, and the hourly rate charged is reasonable in
amount. In lieu of compensation on the basis of an hourly
rate, the provider may compensate for professional services
on the basis of a reasonable retainer agreement which
specifies in detail the services to be performed. Documen-
tation that such services were in fact performed shall be
provided by the provider. No cost in excess of the agreed-
upon retainer fee shall be allowed.

(w) Attorney fees will be allowed for all public
hearings or meetings called by the Department. Attorney
fees for fair hearings are allowable only when awarded by
a hearings officer or Board of Social and Rehabilitation
Appeals. Attorney fees for judicial proceedings involving
the Department or the federal government are not allowed
as provided in 45 C.F.R. 74, Appendix C, Part II(B)(16).
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(x) Entertainment expenses for non-employees are not
allowable. (Examples of entertainment expenses are
pbusiness luncheons, bar bills, etc.)

(y) Employee benefits:

(i) Employee benefits are defined as amounts paid to
or on behalf of an employee, in addition to direct salary
or wages, and from which the employee or his beneficiary
derives a personal benefit before or after the employee's
retirement or death.

(ii) All employer contributions which are required by
State or federal law, including FICA, WCI, FUI, SUI, PERS
and contributions to a State insurance plan are allowable
employee benefits. In addition, employee benefits which
are uniformly applicable to all employees and do not
exceed 6% of the gross salary or wages actually paid to
the employee are allowable. A bona fide employee benefit
must directly benefit the individual employee, and shall
not directly benefit the owner, provider or related par-
ties.

(iii} Costs of activities or facilities which are
available to employees as a group, such as condominiums,
swimming pools or other recreational activities, are not
allowable. Cash bonuses and state parties are considered
employee benefits, and are therefore subject to the 6%
limitation.

{(iv) For purposes of this subsection, an employee is
one from whose salary or wages the employer is required to
withhold FICA. Notwithstanding the above, stockholders or
officers of a corporate provider, and partners owning a
facility are not employees.

(z) Paid vacation and sick leave shall not be

considered employee benefits, but shall be allowable only
to the extent that the facility has in effect a written
policy which is uniformly applicable to all employees, and
paid vacation and sick leave are reasonable in amount.
Any paid vacation or sick leave policy not exceeding the
standards applied to State employees is reasonable. The
6% limitation stated in (y)(ii) shall not apply to paid
vacation and sick leave.

(aa) Transportation costs for travel related to
patient care {as defined by paragraphs 2102.2 and 2102.3
of HIM-15, which are hereby incorporated and made part
of this rule by reference) are allowable in accordance
with Internal Revenue guidelines pertaining to business
mileage. If mileage rate is claimed, a mileage log must
be maintained. 1If actual costs (such as, depreciation,
interest, insurance, gasoline, etc.) are claimed, the costs
may not exceed $3000 per year.

(3) For purposes of determining allowable property
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costs for individual facilities to be utilized in setting
the individual facility's prospective rate, the principles
governing allowable cost contained herein shall be applied.

(a) As a prerequisite to allowability, all items of
cost must be supported by source documentation which
clearly identifies the item or service purchased and the
cost incurred.

(b) The general principles of reasonableness, neces-
sity and prudent buyer as set forth in paragraphs 2100,
2102 and 2103 of HIM 15, which are hereby incorporated and
made a part of this rule by reference, are applicable in
making the determination of allowable costs.

(c) Costs of meeting certification standards as out-
lined in 42 C.F.R. 450.30(a) (3) (iii)(A) are allowable.

(d) Costs to related organizations shall be governed
by the provisions of Chapter 10 of HIM 15, which are here-
by incorporated and made a part of this rule by reference.

(e} Costs of taxes are governed by paragraphs 2122
through 2122.5 of HIM 15, which are hereby incorporated
and made a part of this rule by reference.

(f} Start-up costs are governed by paragraphs 2132
through 2132.6 of HIM 15, which are hereby incorporated
and made a part of this rule by reference.

(g) Property insurance costs are governed by para-
graphs 2161 through 2162.13 of HIM 15, which are hereby
incorporated and made a part of this rule by reference.

(h) Interest expense shall be governed by paragraphs
200 through 232 of HIM 15, which are hereby incorporated
and made part of this rule by reference.

(i) ITtems of cost shall be expensed, capitalized and
depreciated in accordance with paragraphs 100 through
108.2 and 118 of HIM 15, which are hereby incorporated and
made a part of this rule by reference. Depreciation shall
be calculated using the straight line method, as defined
in paragraph 116.1 of HIM 15, which is hereby incorporated
and made a part of this rule by reference.

The disposal of assets on which there is a gain or
loss on sale which must be allocated to the period from
July 1, 1974, to March 31, 1978, shall be governed by the
provisions of Chapter 1, HIM 15, which are hereby incor-
porated and made a part of this rule by reference. July
1, 1974, is the starting date of the program for purposes
of applying the above provisions. Notwithstanding the
above there shall be no recovery by a provider of any loss
incurred after termination from the program, or as a
result of termination.

(j) Depreciation paid by the Department from April
1, 1978, shall be recoverable by the Department upon sale
of the facility and/or equpment at a price in excess of
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the provider's cost less accumulated depreciation at the
time of sale. The amount of depreciation recoverable
under this subparagraph is the amount, allocated to
periods beginning April 1, 1978, by which the sale price
exceeds the seller's original cost plus capital improve-
ments less depreciation allowed by the Department, or the
amount of depreciation actually paid, whichever is the
lesser. Such amount constitutes a debt due the State as
of the date of sale and may, at the option of the Depart-
ment be recovered from the seller or any transferee or
fiduciary who has benefited from a transfer of assets on
which depreciation was paid, or by means of a reduction in
asset basis for purposes of future rate determinations.

(k) When a skilled nursing and/or intermediate care
facility is built, purchased, leased, rented, or in any
other way acquired, the facility will have a new provider
for Medicaid reimbursement purposes the amount of payment
for capital costs items will be based on an imputed rent
payment as determined below:

(1) The reasonable cost basis for a facility (unless
the Department and the provider agree in writing to a
different method) land, construction, interim firancing,
capital equipment, start-up, and closing costs will be
limited for imputed rent calculations to the lesser of:

(aa) Purchase price, or,

(ab) Fair Market Value (based upon the lesser of
"cost-approach,"” "market-approach,"” or "income-approach"
as determined by a MAI appraisal, contracted by the Depart--
ment and paid for by the provider acquiring control of
the facility), or,

(ac) Current Reproduction Cost (original cost, ad-
justed for inflation to the time of sale using the Depart-
ment of Commerce Composite Construction Cost Index, less
straight-line depreciation over the holding period of the
assets since their construction).

(ii) In no case will the facility cost basis as
determined by the Department exceed 120% of the average
construction cost per bed for skilled nursing and inter-
mediate care facilities located within the state of
Montana, adjusted to current dellars using the Department
of Commerce Composite Construction Cost Index, multiplied
by the total number of beds in the subject facility.

(1ii) Imputed rent formula =-- Property costs for new
facilities will include an "imputed rent" instead of the
capital cost items defined in D(3) (b)(i). The imputed

rent will be derived by multiplying the facility cost
basis by an annual percentage computed using the "Ellwood
Formula" (as promulgated in the Ellwood Tables for Real
Estate Appraising and Financing; Part I and Part II,
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Third Edition, Chicago AIREA 1970) to Arrive at an annual
imputed rent payment. The equity yield rate used in the
formula will be the Medicare Rate (as defined in Sec. 1206
of HIM-15 and published in the Table of Interest Rates
for Proprietary Providers' Return on Equity Capital,
Medicaid Guide, Commerce Clearinghouse, Annual) for pri-
vate facilities and 2/3 of the Medicare Rate for public
facilities. The holding period used in the formula will
be five years. The appreciation/depreciation factor used
in the formula, which is the percentage total gain or loss
in property value at the end of holding period, will be
chosen by the provider. At the end of the holding period
the facility will be reappraised and the facility cost
basis will be adjusted to the lesser of that appraisal
or the initial facility cost basis plus or minus the
appreciation/depreciation factor.

The sum of the annual rent factor as determined above
and the property expense items as defined in D(3) (b) (ii)
will be converted to a per diem amount using actual occu=-
pancy data, if available, or 90 percent occupancy.

46-2.10(18)-8511450F REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, CLOSE OUT COST

REPORTS {1} A cost report detailing costs incurred
by a provider from the close of the provider's last fiscal
year to March 31, 1978, shall be filed with the Department
no later than June 1, 1978,

(2) The close out cost report may, with the prior
approval of the Department, detail costs incurred over a
period not to exceed 15 months prior to March 31, 1978.
Such an extended close out cost report shall be in lieu of
the provider's normal year end cost report and the short
period cost report for the period from year end to
March 31, 1978.

(3) Audits shall be performed, adjustments made and
final settlements reached in accordance with the pro-
visions of the Manual of Reimbursement for Nursing Home
Care, May, 1974, and HIM 15, except that the Department
shall have 180 days from the receipt of the cost report to
offer a final rate.

(4) The allowed costs shall be the basis for the
prospective rate.

46-2.10(18)-511450G REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, COST REPORTING The
procedures and forms for maintaining cost information and
reporting are as follows:

(1) Generally accepted accounting principles shall
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be employed in all record keeping and cost finding by a
provider except as otherwise required by these rules.

(2) The accrual method of accounting shall be
employed except in government institutions operating on a
cash method.

(3) Cost finding means the process of allocating and
prorating the data derived from the accounts ordinarily
kept by a provider to ascertain its costs of the various
services provided. 1In preparing cost reports, all pro-
viders shall utilize the step down method of cost finding
described at 42 C.F.R. 405.453(d) (1) which is hereby
incorporated and made a part of this rule by reference.

(4) Uniform Chart of Accounts. The American Health
Care Assoclation Chart of Accounts adopted July 1, 1975,
as updated is the system to be used to maintain facility
cost data for cost reporting and auditverification pur-
poses. The use of the uniform chart of accounts becomes
mandatory for participating facilities for facility fiscal
years beginning on or after April 1, 1978.

(5) Uniform Financial and Statistical Report.
Provider costs are to be reported based upon the provider's
fiscal year using the Financial and Statistical Report
Form provided by the Department. These reports shall be
complete and accurate; incomplete reports or reports
containing inconsistent data will be returned to the
provider for correction,

(a) Filing Period -- Cost reports must be filed
within 90 days after the end of the provider fiscal year.

(b} Rate Period -- Rates are promulgated quarterly
beginning July 1, 1978.

(c) Late Filing -- In the event a provider does not

file within 90 days of the closing date of its fiscal
year, or files an incomplete cost report, an amount equal
to 20% of the provider's total reimbursement for that
month shall be withheld by the Department. For each
succeeding month the report is overdue or incomplete an
amount equal to 40% of the provider's total reimbursement
shall be withheld. All amounts so withheld will be pay-
able to the provider upon submission of a complete cost
report. Unavoidable delays may be reported with a full
explanation and a request made for an extension of time
limits prior to the filing deadline.

{d) Cost reports shall be sighed by the individual
proprietor, a partner of a partnership provider, the
trustee of a trust provider, or an authorized officer of a
corporate provider. The person executing such reports
shall sign under penalties of false swearing, that he has
examined the report including accompanying schedules and
statements, and that to the best of his knowledge and
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belief, the report is true, correct, and complete, and
prepared congistent with governing laws and regulations.

(e) The preparer of such cost reports shall also
sign the reports stating that the report has been pre-
pared based on all information of which he has knowledge.

(6) Payroll and Census Reports. Current provider
statistics on payroll and census are necessary to evaluate
economic trends and cost implications for prospective rate
setting. Payroll and census reports for each month in-
dividually are to be submitted within 30 days after the
close of each calendar quarter on forms provided by the
Department. In addition to data related to Medicaid
patients, the patient census reports shall include data
related to private patients, including but not limited to
the classification and actual charges to private pay
patients. Failure to submit these reports on a timely
basis will be cause for reduction or suspension of pay-
ment, Reports are to be submitted to the Chief, Medical
Agsgigtance Bureau, Department of Social and Rehabilitation
Services, Helena, Montana.

(7) Maintenance of Records. Records of financial
and statistical information submitted to support and
verify cost reports must be maintained by the provider at
the facility for five years after the date a cost report
is filed, or the date the cost report is due, whichever
is later.

The Department shall maintain on file the cost re-
ports submitted by the providers for a period of five
years. These reports shall be available to authorized
representatives of the Department of Health, Education,
and Welfare.

(a) Each provider facility will maintain, as a
minimum, a general ledger and the following supporting
ledgers and journals: revenue, accounts receivable, cash
receipts, accounts payable, cash disbursements, and pay-
roll, patient census records identifying the level of care
of all patients individually, all records pertaining to
private pay patients and patient trust funds.

(b) A1l bhusiness records of any related organiza-
tion, as defined in Chapter 10 of HIM 15, 1977, or parent
or subsidiary corporation which relate to a provider under
audit shall be available at the facility for audit by the
Department or its designated representative upon reason-
able notice to the provider. Personal financial records
of the owner of a facility or related organization shall
also be made available at the facility for audit by the
Department or its designated representative upon reason-
able notice given by the Department.

(¢) Cost information as developed by the provider
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must be current, accurate and in sufficient detail to
support payménts made for services rendered to benefi-
ciaries and recorded in such a manner to provide a record
which is auditable through the application of reasonable
audit procedure. This includes all ledgers, books, re-
cords and original evidences of cost (purchase requisi-
tions, purchase orders, vouchers, invoices, requisitions
for materials, inventories, labor time cards, payrolls,
bases for apportioning costs, etc.) which pertain to the
determination of reasonable cost.

{d) All of the above records and documents shall be
available at the facility, subject at all reasonable times
to inspection, review or audit by the Department and the
l.8. Department of Health, Education and Welfare person-
nel, or any designated representative of the Department.
The provider will make all records available as may be
necessary for purposes of Legislative post-audit or analy=-
sis in accordance with the provisions of Section 9 of
HB145 the General Appropriations Act of 1977. Upon re-
fusal of the provider to allow access to the above records
and documents, the costs which are based upeon the withheld
data will be deemed unsupported and not allowable for
reimbursement purposes. If payments have been made based
upon interim information the applicable amounts shall be
recovered by the Department. In addition, the Department
may at its option terminate any contracts between the
Department and provider if the above records and documents
are withheld (after proper notice).

46~2.10(18)-S511450H REIMBURSEMENT FOR SKILLED NURSING

AND TNTERMEDIATE CARE SERVICES, OVERPAYMENT AND

ONDERPAYMENT (1) Overpayment and Underpayment on
Initial Prospective Rate.

(a) For most providers the prospective rate will be
based on a c¢ost report that has received only a desk
review. In situations where the Department finds during
field audit that the prospective rate was based on an
erroneous c¢ost report resulting in an overpayment, the
Department will notify the provider of the overpayment.

(b) In the event of an overpayment the Department
will, within 30 days after the day the Department notifies
the provider that an overpayment exists, adjust the pro-
vider's prospective rate and arrange to recover the over-
payment by set-off against amounts paid under the adjusted
prospective rate or by repayments by the provider.

(c) If an arrangement for repayment cannot be worked
out within 30 days after notification of the provider the
Department will make deductions from prospective rate pay-
ments with full recovery to be completed with 120 days
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from date of the initial request for payment. Recovery
will be undertaken even though the provider disputes in
whole or in part the Department's determination of the
overpayment, unless a formal requesat for a hearing is
filed by the provider within 30 days of notification.

(d) Errors in cost report data identified by the
provider may be corrected and given consideration for rate
adjustment if submitted within 30 days after rate notifi-
cation. Adjustments will also be made for computational
errors in rate determination review by the Department.

(e) In the event an underpayment has ocgcurred, the
Departwment will reimburse the provider within 30 days of
the Department's determintion of error and adjust the
prospective rate accordingly.

(f) All overpayments or underpayments will be ac-
counted for on the 0OA-41.

46-2.10(18)-5114501 REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, NEW FACILITIES

{1} "New facilities participating for the first time
in the program will be given an interim prospective rate
based upon the average prospective rate of facilities
currently in the program. This interim rate may be
adjusted upon submission by the new facility of an income
and expense summary (profit and loss statement) for six
months or more and census data.

(2) After a minimum of six months of operation, but
prior to the earlier of the end of the fiscal year or the
completion of a twelve-month period of operation, a cost
report shall be submitted by the facility. A new pro-
spective rate based on the audited cost report will be
determined within 90 days. The new prospective rate shall
be effective retroactively to the date of entry into the
program.,

(3) This rule shall not apply to an individual who
ig a new provider by reason of his purchase or lease of a
facility which is currently participating in the program,
Such a new provider will receive the prospective rate set
for the previous provider.

46-2.10(18)-S11450J REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, AUDITS, RATE REVIEW

(I7 Department audit staff will perform a desk audit
of cost statements prior to rate setting and will conduct
on-site audits of facility records. Where appropriate,
audit procedures defined in the HIM 18 shall be adopted by
the Department but the Department shall not be confined to
these guidelines and may utilize other methods.

(a) Desk Review. Desk review of cost statements
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will determine the adjustments to be applied to reported
costs for rate determination. Incomplete reports, or
inconsistency in reported costs will cause the return of
the statement to the facility for correction and will
result in a withholding of payment as specified in Rule
811450G(5) (c}.

(b) Pield Audits. On-site audits of facility detail
records will be made to assure validity of reports costs
and statistical information. A schedule of on-site audits
will be developed so that each participating provider is
audited over a three-~year period beginning April 1, 1978
(the scheduled receipt date of cost reports for providers
whose fiscal reporting periods began on January 1, 1977},
and no less than one-third of participating providers are
audited each year. After the end of the above three-year
period, on-site audits shall be conducted for minimum of
15% of the participating providers yearly. Five percent of
the providers shall be selected on a random sample with
the remainder being selected on a basis of exceptional
profiles.

(¢} Exit Conferences. On conclusion of on-site
audit, the auditor shall write a summary of his findings
and recommendations. This summary shall be mailed to the
provider no later than 10 days after the completion of the
on-gite avdit. Within 10 days of receipt of the written
findings or recommendations the provider may request an
exit conference. Such conference shall be held no later
than 30 days after receipt of request.

(d) Prospective Rate Review Conferences. Prospect-
ive rate review conferenceés wlith agency staff may be re-
guested by the provider within 30 days after rate notifi-
cation. The request for prospective rate review shall
identify all items for consideration at the administrative
conference by specific reference to the appropriate sec~
tion of the cost statement. The request for review shall
identify the provider representatives who will be present.

The rate review conference, if timely requested,
shall be held no later than 30 days from the receipt of
request,

46~2.10(18)=511450K REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, FAIR HEARING

PROCEDURES (1) TIn the event the provider does not
agree with the rates recommended by the Department, the
following fair hearing procedures will apply:

(a) The written request for a fair hearing shall be
addressed to the Department of Social and Rehabilitation
Services, Hearings Officer, Helena, Montana.

(b) The request shall be signed by the provider or
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his designee.

(¢) The fair hearing request must be received not
later than the 60th calendar day following the date of the
rate notification, or within 30 days of the rate review
conference. If it is filed later, justification for the
delay must be given to the hearings officer who, for good
cauge, may waive the time limit.

(d) The fair hearing request shall identify the in-
dividual settlement items and amount in disagreement, give
the reasons for the disagreement, and furnish substantiat-
ing materials and information.

(e) The hearings officer will fix a time and place
for the prehearing conference, and will mail notices
thereof to the provider and other parties not less than
ten days prior to the conference date. The notice will
state the purpose of the prehearing conference and the
issues to be resolved, stipulated to, or excluded. The
hearings officer may waive the prehearing conference.

(f) The hearings officer will fix a time and place
for the hearing, and will mail notices thereof to the
provider and other parties not less than ten days prior to
the hearing date.

(g} The hearings officer will reduce hig decision to
writing based upon evidence and other material presented
at the hearing.

(h) In the event the provider or Department dis-—
agrees with the hearings officer's decision, a Notice of
Appeals may be submitted to the Board of Social and Re-
habilitation Appeals with ten days of the hearings of-
ficer's decision. The Notice of Appeals shall set forth
the specific grounds for appeal.

(i) All evidence in the record and offers of proof
shall be transmitted to the Board by the hearings officer.
The decision of .the Board shall be based solely on the
record transmitqed by the hearings officer. A legal brief
or a legal argument may be presented personally or through
a representative of the provider to the Board.

(j} The Board shall reduce its decision to writing
and mail copies to the providers within ten days of com-
pletion of the hearing. The provider shall be notified of
its right to judicial review under the provisions of
Section 82-4216, R.C.M. 1947.

(k) Requests for hearing or appeals to the Board of
Social and Rehabilitation Appeals without a basis in law
or fact, or which are otherwise frivolous as determined by
the hearings officer or Board, are an abuse of the Medi-
¢aid program and may result in termination of the provider
from participation in the Medicaid program.
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4, The purpose of the proposed rules is to meet the
requirements of Section 249 of Public Law 92-603 and 45 C.F.R.
250 while treating the eligible recipient, the provider of
services and the taxpayers of the State of Montana fairly and
equitably. The rules are intended to prescribe rates of pay-
ment reasonably adequate to reimburse in full the actual allow-
able cost of skilled and intermediate care facilities that are
economically and efficiently operated. In addition, the rules
are intended to facilitate a transition from the current method
of reimbursement to a more comprehensive system of reimburse=
ment by providing the data required to implement such a system.
A more comprehensive system is currently being developed by the
Department in cooperation with an advisory committee represent=-
ing the nursing home industry.

5. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Writ-
ten data, views or arguments may be submitted to Richard A.
Weber, P.O. Box 4210, Helena, Montana 59601, any time before
April 20, 1978.

6. Richard A. Weber has been designated to preside over
and conduct the hearings.

7. The authority of the Department to make the proposed
rules is based on section 71-1511, R,C.M. 1947. The implement-
ing authority for the proposed rules is based on section 71-
1517, R.C.M. 1947,

: -Tg%: \, (-(- Mm([\;d\

Director, Social and
ilitation Services

Rehab-

Certified to the Secretary of State march 15, 1978
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC
of eleven rules pertaining to ) HEARING FOR ADOPTION
reimbursement for skilled nursing ) OF RULES PERTAINING
and intermediate care services, ) TO REIMBURSEMENT FOR
) SKILLED NURSING AND
) INTERMEDIATE CARE
) SERVICES

1. On April 17, 1978, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services building, Helena, Montana, to consider the adoption
of the rules which pertain to reimbursement for skilled nursing
and intermediate care services.

2. The proposed rules provide as follows:

The text of the eleven rules pertaining to reimbursement for
skilled nursing and intermediate care services can be found in
the notice of adoption published in the 1978 Montana Register,
Issue No, 3.

3. The purpose of the proposed rules is to meet the re-
quirements of Section 249 of Public Law 92-603 and 45 C.F.R.
250 while treating the eligible recipient, the provider of
services and the taxpayers of the State of Montana fairly and
equitably. The rules are intended to prescribe rates of pay-
ment reasonably adeguate to reimburse in full the actual allow-
able cost of skilled and intermediate care facilities that
are economically and efficiently operated. In addition, the
rules are intended to facilitate a transition from the current
method of reimbursement to a more comprehensive system of re-
imbursement by providing the data required to implement such a
system. A more comprehensive system is currently being devel-
oped by the Department in cooperation with an advisory commit«
tee representing the nursing home industry,.

4, Interested persons may present their data, views,
or arguments, either orally or in writing, at the hearing.
5. Richard A. Weber, P.0. Box 4210, Helena, Montana,

has been designated to preside over and conduct the hearing.

6. The authority of the agency to make the proposed
rules are based on section 71-1511, R.C.M. 1947. The implement-
ing authority for the proposed rules is based on section 71-

1517, R.C.M. 1947,
p NE

) sy O
Director, Social and Rghabilita-
tion Services

Certified to the Secretary of State March 15, 1978 , 1978,
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BEFORE THE OFFICE OF THE SUPERINTENDENT OF PUBLIC INSTRUCTION

In the Matter of the Amendment
emergency rule A.R.M. 42-2,18(34)-
51850, Requiring Speech Patholo-
gists to File Professional License
Numbers with the Superintendent of
Public Instruction and Allowing
Public Schools to Hire Unlicensed
Speech Pathologists and Audio-
logists when Necessary until the
end of School Year 1978-1979, and
the Adoption of Said Rule as a
Permanent Rule

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT OF
EMERGENCY RULE A.R.M.
EMERG: 48-2.18(34)-518540
SPEECH PATHOLOGISTS AND
AUDIOLOGISTS, AND THE
PROPOSED ADOPTION OF THE
AMENDMENT AS A PERMANENT
RULE

e N et et

TO: All Interested Persons:

1. On the 24th day of April, 1978, at 8:00 a.m., a public
hearing will be held in the House Chambers of the State Capitol
Helena, Montana, to consider the amendment of emergency rule
A.R.M.: 48-2.18(34)-S18540 and the adoption of said amendment
as a permanent rule.

2. The proposed amendment replaces emergency rule
presently found in MAR, 1978 Issue No. 1, page 106. The pro-
posed amendment would require Licensed speech pathologists
to file the number of their license with the Superintendent of
Public Instruction and would further establish minimum
standards under which the Superintendent of Public Instruction
may approve the hiring of unlicensed speech pathologists in the
public schools of Montana.

3. The rule proposed is:

48~-2,18(34)-18540 SPEECH PATHOLOGISTS AND AUDIQLOGISTS
(As found in ARM, Page 4£-400.)

t1}-—Aii-publie-achooi-persennei-empieyed-as-speech
pathologists-and-audiotogista-must-have-theiw-ticense-number
en-file-with-the-Gpeeial-Bducation-program-in-the-6ffice—of-the
Superintendent-of-Publie-Instructionr--Supervision-shaili~be-in
ageord-with-the-provisions-of-ehe-individuatts-ltiecnses

Emergency Rule 48-2.18(34)~18540 SPEECH PATHOLOGISTS AND
AUDIOLOGISTS (As found in MAR, 1978, Issue No. 1, Page 106)

(1) Except as provided in subsections (2) and (3), all
public school personnel employed as speech pathologists and
audiologists must have their license number on file with the
Special Education program in the Office of the Superintendent
of Public Instruction. Supervision shall be in accordance
with the provisions of the-individuaiis each speech pathologist's
or audioclogist's license.
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{2)--ppprovat-of-an-individuai-whe-dees-nee-meet-fuii-re-
quirements-for-itcensure-in-speech-pathetogy-under-Seetions
66~3001-threvgh-66-3933-REM-194F-may-be-given-if-the-individual
meets-the-eriteria-which-£otisw-and-appliies-to-the-Guperintendent
ef-Publie-Inatruction-for-approvai-to-detiver-speech-therapy
servicer

tayr--Bacheiorls-degree-with-a-majer-in-speech-and
hearing-verified-by-official-eranseriptac

iby--175-pppreved-supervised-ciock-hours-in-speeech
and-heaving-verified-by-a-training-inatitution

43y--fa}~--Approval-of-an-individuai-who-dees-not-meect-fult
requivementa-for-iicensure-to-deliver-specch-serviees-in
Meneana-sehoois-witi-not-be-continued-after-the-15378-79-achool
Lerms

th}--Apprevai-witi-be-given-enty-te-an-appitieant-whe
has-ean-offer-of-empioyment—£from-a-sechaoli-which-ean-decument
an-inabitity;-afeer-a-comprehensive-reeruitment-procedure;-ke
empiey-a-licensed-speech-therapigt---poeumentation-of-ecem—
prepensive-reerutement-efforta-asheutd-incindes

{iy--Cepies-of-correspondenee-with-a-minimum-of
20-inseitutions-eof-higher-cduention-offering-graduate-tevel
training-in-speeeh-pathetogy;-and-

+ii}--Bvidenee-of-advereising-in-apprepriate
professionai-journais-and-reeruitment-through-profeaaiona
asseoctakionss

{ey--Individuate-approved-une-deliver—speeeh-gervices
must-be-supervised-by-n-iicensed-apeceh-pathotegise-with-a
minimum-of-four-on-site-superviseory-contacts—per-month-sf-ne
tesa-than-three-houra-per-contacts--Ali-supervisery-coneacts
shati-be-recordeds

{dy--Phe-supervisor-shali-be-responsible-oniy-for
apprepriate-superviaion-of-the-appiteantlo-sherapeutie-plan
end-propeacd-proceduress--Fhe-sehoot-distriet-shalti-be-re-
spensibie-fer-assuring-impiementation-of-ehe-approved-pian
and-procedures:

(2) HIRING OF UNLICENSED SPEECH THERAPISTS: When a
district school superintendent wishes to hire an individual to
deliver speech therapy services, and that individual does not
meet full requirements for licensure in speech pathology under
Sections 66-3501 through 66-3913 RCM 1547 (as amended), the
district school superintendent shall write the Superintendent
of Public Instruction for approval. 1In order to be considered
for such approval, the following conditions must be met:
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(a) The individual to be hired must have a
Bachelor's degree from an accredited school with a major in
speech and hearing. Completion of the degree must be evidenced
by an official transcript.

(b) The individual to be hired must have completed
one hundred and seventy-five supervised and approved clock
hours in speech pathology and audiology. Such completed
supervised clock hours must be verified in writing by director
of training program;

{(¢) The school at which the individual has an offer
of employment to deliver speech therapy must document an
inability, after comprehensive recruitment efforts, to employ a
licénsed speech therapist. Documentation of comprehensive
recruitment efforts should include:

(i) Copies of correspondence with a minimum of
twenty institutions of higher education offering graduate level
training in speech pathology,

(ii) Evidence of advertising in appropriate
professional journals and recruitment through professional
assocliations.

(3) SUPERVISION OF UNLICENSED SPEECH THERAPIST APPROVED
FOR EMPLOYMENT BY THE SUPERINTENDENT OF PUBLIC INSTRUCTION:
{a) _ Individuals approved to deliver speech therapy services
must be supervised by a licensed speech pathologist, Such
supervision shall consist of a minimum of four on-site super-
visory contacts per month. Each contact shall be a minimum
of three hours in duration and shall be recorded by the

supervisor;

(b) The supervising licensed speech pathologist
shall supervise only therapeutic plans and proposed procedures.
The school district in which the unlicensed speech therapist
works shall be responsible for the administration of the
approved plan and procedures.

(4) Subsections (2) and (3) above shall be in effect
only through the 1978-1979 school term. After the end of that
term no approval will be given to individuals not meeting full
requirements for licensure in Speech pathology within the
State of Montana and so licensed.

(5) The Office of Public Instruction is proposing this
rule so as to replace the present emergency rule with a
permanent rule and to clarify procedures and terms discussed
in the present rule.
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(6) Interested persons may present their data, views or
arguments either orally or in writing at the hearing.

(7) . Macon Richardson, Attorney, Office of Public In-
struction, has been designated to preside over and conduct
the hearing.

(8) The authority of the agency to make the proposed

rule is based on Sections 75-7802(2) and 75-7813.1, RCM 1947,
(as amended).

APPROVED AND ADOPTED 3/2/78

CERTIFIED TO THE .
SECRETARY OF STATE f~;ﬁg'

By e A

Title POperifptendent of Public Instruction
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BEFORE THE OFFICE OF THE SUPERINTENDENT OF PUBLIC INSTRUCTION

In the Matter of the Adoption ) NOTICE OF PROPOSED ADOPTION
of a Rule Providing a Model ) OF A RULE PROVIDING A MODEL
Form for Application for ) FORM FOR APPLICATION FOR
Absentee Ballot in School ) ABSENTEE BALLOT IN SCHOOL
District Elections ) DISTRICT ELECTIONS

TO: All Interested Persons:

1. On April 28, 1978, the Superintendent of Public In-
struction proposes to adopt a rule providing a model form for
application for absentee ballot in school district elections.

2. The proposed rule provides as follows:

Application for Absentee Ballot: Medel Form

The form of the application of an elector for an absentee
ballot, reguired under Section 23--3704, RCM, shall be sub-
stantially as follows:

This application must be signed as an affirmation by the
applicant elector. Notorization is not required. If a
person willfully makes false statements in an
affirmation he is guilty of perjury (sec. 23-3717, RCM

1947) .

1, the undersigned, do hereby affirm that I am, duly
gqualified elector of School District No. in the
County of , State of Montana; that

I am, to the best of my knowledge and belief, entitled
to vote in such School District in the next election.
I expect to be absent from said School District or to
be physically incapacitated from going to my School
District poll on the day for holding such election

and hereby make application for an official ballot to
be voted by me at the said election. The Post 0Office
address to which my ballot is to be mailed is

(Signature of applicant elector)

3. The rule is proposed to comply with Section 23-3702,
RCM 1947,

4. Interested parties may submit their data, views or
arguments concerning the proposed rule in writing to the Office
of Public Instruction, Legal Services, State Capitol, Helena
MT 59601.
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5. The authority of the Superintendent of Public In-
struction to make the proposed rule is based on Section
23-3702, RCM 1947.

APPROVED AND ADOPTED 3/2/78

CERTIFIED TO THE
SECRETARY _OF STATE

.
>

By %g. A
L]
Title Gr(per' tendent of Public Instruction
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATF OF MONTANA

In the matter of the adoption ) NOTICE OF PROPOSED ADOPTION OF A

of g rule establishing the ) RULE establishing the state aid

state ald distribution schedule ) distribution schedule for public

for puhlic school districts. ) school districts. NO PUBLIC
HEARING CONTEMPLATFD.

TO: All interested persons

1. On April 24, 1978, the Board of Public Education proposes to adopt
a rule establishing the state aid distribution schedule for public school
districts.

2. The proposed rule does not replace or medify any sectlon currently
found in the Montana Administrative Code.

3. The proposed rule reads as follows:

It is the policy of the Board of Public Education that state equaliza-
tion atd will be distributed on a schedule of five egual payments of 20
percent each on the approximate dates of September 30, January 30, February
28, March 30 and June 20 if sufficient funds are available.

The distribution of these funds shall be ordered amnually at the
September meeting of the Board of Publie Education.

4. The rule is proposed to respond to a need of public school dis-
tricts for a firm schedule of state equalization aid dlstribution.

5. Interested parties may submit their data, views or arsuments corn—
ceming the proposed rule in writing to Earl J. Barlow, Chairman of the
Board of Public Education, 33 South Last Chance Gulch, Helena, Montana
59601 at any time prior to Aprll 21, 1978.

f. If a person who s directly affected by the proposed rule wishes
to express his data, views and arguments orally or in writing at a nublic
hearing, he must make written request for a hearing and submlt thls request
along with any written comments he has to Earl J. Barlow, Chairmen of the
Board of Public Eduecation, 33 South Last Chance Gulch, Helena, Montana
59601, no later than April 13, 1978.

7. If the apency receives requests for a public hearing on the pro-
posed rule from more than 10 percent or 25 or more persons who are directly
affected by the proposed rule, or from the Administrative Code Committee of
the legislature, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Reglster.

The authority of the agency to make the proposed rule is based on
section 75-6917, R.C.M. 1947,

Zagk adho

CHAIRMAN v
BOARD OF PUBLIC EDUCATION

Certified to the Secretary of State March 15, 1978.
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BEFORK THE, BOARD OF PUBLIC EDUCATION
OF TH: STATE OF MONTANA

In the matter of the proposed )  NOTICE OF PROPOSED AMENDMENT OF
amendment of ARM rules 48-2,10 )  ARM RULES 48-2,10(1)-S1040,
(1)-81040, 48-2.10(2)-810060 ) b8-2,10(2)-810060 and 48-2.10
and 48-2.10(10)-810140 relating )  (10)-S10140 relating to Class 5
to a Class 5 teaching certifi- ) teaching certificate. NO PUBLIC
cate. ) HEARING CONTEMPLATED,

To: All interested persons

1. On April 24, 1978, the Board of Public Education proposes to amend
ARM Rules 48-2. lO(l)—SlOMO 48-2.10(2)-S10060 and 48~2,10(10)-810140 relat—
Ing to a Class 5 teaching certificate.

2. 'The rules as proposed to be amended provide as follows:

48-2.10(1)~S1040 CERTIFICATION OF NON~CITIZENS

(1) Remains the same.

(2) Remewa2 Credit Requirements and Limitations:

{ay——Renewal-Requesbe+—Request—for-renewal-ard-verifieatbion—of-aueccas—
fat-oxpericneet—-A-board-ef-trustecs—wishing-to-crploy—a-nen-eitisen-seacker
FHB s regue pb-the—Penewat +—the—bensher-mdb—present—vers £ eabion--o0f—ab-leans
ene-year-of-gueeesnfui-teaching—emperiente~during-she—5e rm-of-the-previons
eerbifienter

463 (a) Specific Credit Requirements: 6Geedits+—rerewat-eredis
Credit requirements for recertification of non-citizens holding Class 5
certification shall be the approximate equlvalent of renewal requirements
for the class of certificate for which the candidate 1s academically eligible,
as follows: Class 1 level —— no renewal credit required; Class 2 level —- 3
quarter credlts each two years; Class 5 level — as specified in the Plan of
Professional Tntent - up to 16 quarter credits each two years.

£ed (b) Limitations:

{i)——Nob-mere-shan—three To~-wi H-be-gpanted

4443 (1) Candldates who, on the expiration date of the Class 5 cer—
tificates, have not become United States citizens will not be eligible for
further Montana certlflcation until such time as they are granted citizen—
ship.

48-2.10(2)-810060 REINSTATEMENT

(1) Remalins the same.

(2) Reinstatement Requirements (underlined in original text) If the
period of lapse 1s 15 years or more, the relnstatement requirements may be
obtained from the Superintendent of Public Instruction. If the period of
lapse 1s less than 15 years, the teacher may apply for a non-renewable
Class 5 certificate whiech-atlews—the-two—year-temm-of-thiseerbifieate—to
Fect—reeeney-ar-Pelnataterent-reguiremenss .

(3) Recent Training Requirements for Reinstatement (underlined in
original text) The recent training requirement for any person desiring
reinstatement of Class 1 or Class 3 certification shall be six quarter
(four semester) credits e of college work earned withln the five-year
period prior to making application for the certificate. In cases where thils
requirement has not been met, a non-renewable Class 5 certificate may be
issued $e-the-appiieant-be—allow-tWe-years—for-an-individual-so-mect-the
reeens—breining-requirenent.

(4) PRemains the same.
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48-2.10(10)-310140 CLASS 5 PROVISIONAL CERTIFICATE

(1) Eliglbility for Class 5 (underlined in original text) This cer-
tificate may be 1ssued to applicants worklng on a planned program leading to
Class 1, Class 2 or Class 3 certification. It also may be issued tc appli-
cants eliglble for Class 1, Class 2 or Class 3 certification except for
United States citizenship or recency of credits. This certificate is issued
for a term of 2 5 yearsy and 1s non-renewable renewable-three—times—{for-a
bobal-of-oight—years). If-leos-than—lb-guarber-{ll-cemestern)-eredito—are
reguired-bo-gualtify-for—regular-eerbifienbiony—the—-6lass-5-i6-Rob-renewabler

An individual on a plan of intent or completing recency requirements
will satisfy the college and the state that educational progress of at least
16 quarter hours to resolve the deflciencies are completed each two years
during the 5-year term of the Class 5 certificate. If fewer than 16 guarter
credits are required to resolve the deficiencies, the individual may request
adjustment to the Class 1, Class 2 or Class 3 certificate as appropriate.

(Individuals holding a Class 5 certificate before the effective date of
this change will have thelr Class 5 renewed on the same basis and with the
same requirements that existed when 1t was initlally issued.)

{a3-——Reeommendabton—bo—toouc—Gerbifiente——Toauanee—of—the—Ciase~5
serbifigate-usuatiy-depends-on—She~wpitten-recopmendabion-ef-the—appropriate
offietaiini-of-an—opproved-insbisubian—with-whembhe-appliesnt—has-oubiined
a-pPlan-of~Brefessienal-Intont-whiieh—eommiba-She—appiicant—te-o—pregram
leading-bo~reputar-eertifioation,

-éb—)—-Reeeﬁey—Heqe:‘&?@meﬁsa*——e-laas~6-ee¥sé£aeasieﬁwa-lee—may-be—graﬁfeeé

se—eﬁ—appﬁean%—whe—éeee—ne&—qualif; for-Elane-1s-Clane-s—er—53 3
nf{ﬂ el £.1 1 R i i
3—by F-laek-ef-roecney———Reeeney Sl PeReRbB-aPe—bHe
same—ap~-vhe—requivremcnta—for-reinstaterent-of—eersificatea-shab—have—been

atiewed-bo—tapse

(2) BRemains the same.

(3) Remains the same.

(4) Remains the same.

(5) Remalns the same.

3. The rule is proposed to be amended to bring Board of FPublic Edu~
cation certification procedures into line with statitory change and to redrce
confusion for applicants by bringing the rule into line with other periods
of time for certification.

4. Interested parties may submit their data, views or arguments con-
cerning the proposed rule in writing to Earl J. Barlow, Chalrman of the
Board of Public Education, 33 South Last Chance Gulch, Helena, Montana 59601
at any time prior to April 21, 1978.

5. If a person who is directly affected by the proposed amendment
wishes to express his data, views and arguments orally or in writing at a
public hearing, he must make written request for a hearing and submit this
request along with any written comments he has to Earl J, Barlow, Chairman
of the Board of Public Education, 33 South Last Chance Gulch, Helena,
Montana 59601, no later than April 13, 1978.

6. If the agency receives requests for a public hearing on the proposed
amendment from more than 10 percent or 25 or more persons who are directly
affected by the proposed amendment, or from the Administrative Code Commit-
tee of the legislature, a hearing will be held at a later date. Notice of
the hearing will be published in the Montana Administrative Register.

MAR Notice No. 48-3~3 e s 3-3/24/78



-371-

7. 'The authorlty of the apency to make the proposed amendment 1s based
on sections 75-6002, 75-6003, 75-6005, 75-6006, 75-6008, R.C.M. 1947,

Py A )
NG Y // Do)
(O INS AL
CATRVEN
BOARD OF PUBLTC FDUGAT ION

Certified to the Secretary of State March 15, 1978.
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BEFORE, THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTTCE OF PROPOSED AMENDMENT OF
amendment of ARM rule 48-2,18(1)- ) ARM RULE 48-2.18(1)-S1800 Board
$1800 Board of Public Educatlon ) of Public Education policy state-
policy statement on special ) ment on special education. NO
education. ) PUBLIC HEARING CONTEMPLATED.

TO: All interested persons

1. On April 24, 1978, the Board of Public Education proposes to amend
ARM Rule 48-2.18(1)-S1800, Board of Public Education policy statement on
special education.

. The rule as proposed to be amended provides as follows:

48.2.18(1)-S1800 BOARD OF PUBLIC EDUCATION POLICY STATEMENT. (1) 'The
Board's policy statement regarding special educatlon services is cited
below:

+a3—in-necordance—with-the-provicions—of —Chapter-78-of-Pitle-75,
Re67Mr—1047-—and-in-keeping-with-the—federat-Edueation-of ALl Handicapped-Chiidren
Aebs-Prbr—04-—3U42 -t his-pelioyy-as—reeommendsd-by-the-Supeninbendent—of Rublic
Insbruetiony—and-adopbed—by-bhe-Board-6£-Publie-Rdueasiony-requires—a-planned
exnd~eonrdinated-propeam-of-sbeoial-eduesbion-in-she-sbabor

{by—-Fhe—speeind -edueation-pregram-operabing-in-Nontana-chall-provide
opperttRtties-for-eemp pohens +vawsopwiaes~te—handicapped-ahlldren-and-youthe
The-progeam—oupe rvised-and-ecerdinabed-by—the-Supevintendont—of-Publiae
Instruebiony—ehatt~be-devetoped—in—eooperation-with-nehool-distriat-perscn—
red-andrethers —from-the—edueabional-conmnibyr——FRe—profrom-haltuineorpore
ghe—bhe-many-edueational—arranpomrRte—whioh—ean-be-desisred-te«intanrate
youRg-handd eapped-persens—whenove r-popstbley~inbo—fhe—repular-aduaabional
progrom-and-everbuatdy—thbo—bhe~ratansrearof-aoeioty——Tho-program-shadd
Apatre-shas—eareful-and-systemable-procedures—are—used-to—identify-and
dinprene—youne kardteapped-peraons~—-Einal Hyythe-speoiad—aducabion-program
ahati-inetnde-measurens—to-asoure—Fiseal-acaecunbability—ef-Hunds-provided-Lfop
the-operation-of-apeeiat-edueationr

{er——GConntobent—with-Seebion-t-ef-hvbiole-¥—of-the—Mentana—Consfisutien
udepted-ta—19725—bhe-Board-of-Rublie-Bdueabion-mainbaine—that—the—speaial
eduettion-propramn-ohol t-as8+85-at t-hendioapped—ehildron-and-youth-in-dovelop—
ing—thedr-maitmen-edueat ton-and-geetat-pobentiale-—In-additiony—bhe-Board-of
Pkt te-Kdueatien—eneoursges—opeeini-educabion-programs-that—enable—handi-
capped-youth—to-beeeme —parvial iy—or-eompietely-setf-suffieionb-+n-ouw
inereasinsiy—eonplesx-goeteby-——Ie-ita-the-inkent-of-bhe-Board-of—Rublie-Kduea=
tion-in-adepbing-shin-pelicy—bhat-yeung-handieapped-persons—wiit-bo-given
epportunities—to-beeome—eentribubing ;- eonfidenty—disnified-and-sed f-reidant
human-betngs+—-Thic—Beard-of—Pubiie-Edueabion-poticy-+s-based—on—the—premise
that-the-risht—of -a-yerneg-handicapped-pernon—te—the—speeiai—edusation—he-or
ghe-needo—ip-ap—bante—as-the—wiphb-of-any-obber-younf-aitiGen—4 o= an-appie—
priate—cduenbion-in-she-sehoote-of-Morbana !

() It shall be the policy of the Board of Public Fducation to foster
the development of gpecial education services for all handicapped children
with the opportunity to become confident, dipnified, and self-gufficient
members of society, To accomplish this goal, handicapped children are to
be educated with non-handicapped children in the district in which they
iive. A child may be removed from the repular education program only when
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documentation shows that the child camnot be educated in the regular program.

The reglonal services program is to provide special education services to
handicapped children who camnot efficlently be served by a program operated
by an individual school district or by several cooperating school districts.
BRegardless of where a child receives educational services, the district
where the child lives is responsible for the educational program of the
child.

(o) Special education services shall include the provision of due
process _to ensure the rights of handicapped children. The goal of due pro-
cess is_to prevent harm to children, parents and soclety. Due process shall
Include protections regarding the following:

(1) ddentification of handicap,

(1) development of education program,

(111) placement with the education program and

{iv) annual review of education program and placement.

{¢) _In order that a free, appropriate, public education be provided
all children, all persons who can assist In ldentifying the handicap and
determine services to meet the needs of a child shall participate in the
placement process.

Child study teams shall be used to identify handicapped children, and
instructional teams shall be used to plan Indlvidual education programs.
Parents shall be involved in the child study team process and shall be in-
cluded in the development of the individual education plan.

To assure correct identification of handlcaps and proper educational
placement, children shall have the opportunlty for a comprehensive evalua-
tion. Thils evaluation shall include educatlonal, psychological, medical
and other relevant testing which is tailored to assess specific areas of
educational need for all referred children. Tests are to be selected and
administered so as best to ensure the results reflect accurately the child's
true educational status. If any question exists that an evaluation 1s
inaceurate, a child is entitled to an outside Independent evaluation.

{d) The Superintendent of Public Instruction will report to the Board
of Public Educatlon each December the number of speclal educatlion programs
in the state, number of students enrolled In the programs, and the total
budget costs anticlpated for the programs for the current school year.

3. The rule is proposed to be amended to bring the special education
rules into conformity with changes made by the 1977 legislature in special
education statutes, Title 75, Chapter 78.

4, Interested parties may submit thelr data, views or arguments con-
cerning the proposed amendment in writing to Farl J. Barlow, Chalrman of the
Board of Public Education, 33 South Last Chance Gulch, Helena, Montana
59601 at any time prior to April 21, 1978.

5. 1If a person who is directly affected by the proposed amendment
wishes to express his data, views and arguments orally or in writing at a
public hearing, he must make written request for a hearing and submit this
request along with any written coments he has to Earl J. Barlow, Chalrman
of the Board of Public Education, 33 South Last Chance Gulch, Helena,
Montana 59601, no later than April 13, 1978.

6. If the agency recelves requests for a public hearing on the pro-
posed amendment from more than 10 percent or 25 or more persons who are
directly affected by the proposed amendment, or from the Administrative
Code Committee of the legislature, a hearing will be held at a later date.
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Notice of the hearing will be published in the Montana Administrative
Register.

7. The authority of the agency to make the proposed amendment is
based on section 75-7802, R.C.M. 1947,

= - (el .

> s fe 77
Enlh LR
CHATRMAN %

BOARD OF PUBLIC EDUCATION

Certified to the Secretary of State March 15, 1978.
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BEFORE THE. BOARD COF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PROPOSED ADOPTION OF RULES
of rules outlining Board of ) outlining Board of Public Education
Public Education policles and ) policies and Office of Publlc

Office of Public Instruction ) Instruction administrative procedures
administrative procedures for ) for vocational education in Montana.
vocational education in Montana.) NO PUBLIC HEARTNG CONTEMPLATED.

TO: All interested persons

1. On April 24, 1978, the Board of Public Education and the Office of
Public Instruction propose to adopt rules outlining Board of Public Educa-
tion policies and Office of Public Instruction administrative procedures
for vocational education in Montana.

2. The proposed rules do not replace or modify any section currently
found in the Montana Administrative Code.

3. The proposed rules provide in summary general information and
definitions, governance and administration, vocational education persommel,
vocational education programs, vocatlonal education fundirg and vocational
education program evaluation. A copy of the entire proposed rule may be
obtained by contacting Dr. lLarry C. Key, Administrator, Vocational and
Ocoupational Serviges Department, Office of Public Instruction, Helena,
Montana 59601.

4. The rules are proposed to provide polleles and procedures for the
povernance and administration of vocatlonal education In Montana's public
schools.

5. Interested partles may submit their data, views or arpuments con=
cerning the proposed rules in writing to Dr. lLarry C. Key, Adminisfrator,
Vocational and Occupational Services Department, Office of Public Instruc—
tion, Helena, Montana 59601 at any time prior to April 21, 1978.

6. If a person who is directly affected by the proposed rules wishes
to express his data, views and arguments orally or in writing at a public
hearing, he must make written request for a hearing and submit this reguest
along with any written coments he has to Earl J. Barlow, Chairman of the
Board of Public Education, 33 South last Chance Gulch, Helena, Montana
59601, no later than April 13, 1978,

7. If the agency receives requests for a public hearing on the pro-
posed rule from more than 10 percent or 25 or more persons who are directly
affected by the proposed rule, or from the Administrative Code Committee of
the legislature, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Replister.

8. The authority of the agencles to make the proposed rules ls based
on Title 75, Chapter 77, R.C.M. 1947,

%’%ﬁ; o Talllhaty
PURLIC I

oF '
UCTION BCARD OF PUBLIC EDUCATION
Certified to the Secretary of State March 15, 1978.

' MAR Notice No. 48-3-5
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTTCE OF PROPOSED AMENDMENT OF

arendment. of ARM rule 48-2.26 )  ARM RULE 48-2,26(34)-326500

(3W)=826500 relating to student ) relating to student fees and

fees and nonresident fees at )} nonresldent fees at postsecondary

postsecondary centers. ) centers. NO PUBLIC HEARING
CONTEMPLATED.

TO: A1l interested persons

1. On April 24, 1978, the Board of Public Education proposes to amend
ARM Rule 48-2.26(34)-826500 relating to student fees and nonresident fees at
postsecondary centers.

2. The rule as proposed to be amended provides as follows:

48-2.26(34)-326500 STUDENT FEES AND NONRESTDENT KEES TUITION

(1) Remalns the same.

(2) The following guarterly student fees have been approved by the
Board of Fducation.

Student application fee . . ., . . . . . .. $ 10.00
repipiabive—pbudent-foo—r T v T 170
Board of Publie Fducation a-tadems f'Pe e e 3769 40.00
Nonresident fee tuition . . . P 150. 00

M-raee-l?eaneeua—isne&vi-éua}heméeat—fee
for-tuppiten-and-maberdals—r—r———r-r—r=r————500-
$-5656+00

(3) HNenresident Fees Tuitlon Students who have not. resided in the
State of Montana for at least twelve (12) months immediately prior to
cntering a state vocational-technical center and whose parents are not
resldents of the state are required to pay nonresident fees tuition.

3. The rule 1s proposed to be amended because the Board of Public
lidueation eliminated miscellaneous individual student fees and, upon the
reeommendation of the Leglislative Fiscal Analyst and the Office of Budget
and Program Plarning, acted to consolidate the legislative fee and the
board fee into one fee called the Board of Public Education fee.

4, Tnterested parties may submit their data, views or arguments con-
cerning the amended rule in writing to Earl J. Barlow, Chairman of the
Board of Public Education, 33 South last Chanece Gulch, Helena, Montana
R9601 at any time prior to April 21, 1978.

5. If a person who 1s directly affected by the proposed amendment
wishes to express his data, views and arguments orally or in writing at a
public hearing, he must make written request for a hearing and submlt this
request along with any written comments he has to Earl J. Barlow, Chalrman
of the Board of Public Education, 33 South Last Chance Gulch, Helena,
Montana 59601, no later than April 13, 1978.

If the agency receives requests for a public hearing on the proposed
arendment. from more than 10 percent or 25 or more persons who are directly
affected by the proposed amendment, or from the Administrative Code Commit-
tee of the legislature, a hearing will be held at a later date. Notice of
the hearing will be published in the Montana Administrative Reglster.

MAR Notice No. 48-3-6 3-3/24/78
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7. The authority of the agency to make the proposed amendment is based

on section 75-7714, R.C.M. 1947.
mu#zgls !"Ei il

BOARD OF PUBLIC EDUCATION

Certified to the Secretary of State March 15, 1978.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
BULLDING CODES DIVISION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT to

of Rule ARM 2-2.11(1)-511000, ) Insignia Fees for Factory-
Subsection (9) (i) and (9)(ii) ) Built Buildings.
concerning the insignia fees )

for factory-built buildings. )

TO: All Interested Persons:

1. On December 22, 1977, the Department of Administration
published notice of proposed amendments to the rules concerning
insignia fees for factory-built buildings, The purpose of
these rules is to simplify the present system of having one fee
that covers construction, electrical, and plumbing inspections
rather than charging for each inspection separately. Notice
of the proposed amendment was published on pages 1075-1076 of
the Montana Administrative Register, issue number 12.

2. A formal hearing was held on January 25, 1978 and
following receipt of comments by various interested persons,
the Department has amended Rule ARM 2-2.11(1)-3511000, Subsec-
tion (9) (i) and (9) (ii) as proposed.

3. This rule is being amended by the Department of
Administration in order to simplify its operation and improve
service to the public. The authority for the change is found
in Sections 69-2124 and 69-2125, R.C.M. 1947.

4. No objections were received from persons attending
the hearing nor by mail.

BEFORE THE DEPARTMENT OF ADMINISTRATION
BUILDING CODES DIVISION
OF THE STATE OF MONTANA

In the matter of the adoption
of Rules ARM 2-2,11(2)-511100,
2-2,11(2)-s11110, 2-2.11(2)-
$11120, 2-2.11(2)-S11130,

) NOTICE OF THE ADOPTION OF RULES
)
)
)
2-2.11(2)-s11140, 2-2,11(2)- )
)
)
)
)

ARM 2-2.11(2)=511100 through
2-2,11(2)-811160 pertaining to
the State Electrical Code.

511150, 2-2,11(2)-511160
concerning the state elec-
trical code enforcement
program.
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TQO: All Interested Persons:

1. On December 22, 1977, the Department of Administration
published notice of proposed adoption of new rules concerning
the adoption by reference of the National Electrical Code, 1978
Edition, along with amendments thereto to be known as the State
electrical code. The purpose of this adoption is to provide
minimum requirements and standards for the installation, altera-
tion, addition, repair, relocation, replacement, maintenance or
use of electrical systems so as to protect the public health,
safety, and welfare. The code is written and published by the
National Fire Protection Association. Notice of the adoption
was published on pages 1077-1078 of the Montana Administrative
Register, issue number 12.

2. A formal hearing was held on January 25, 1978, and
following receipt of comments by various interested persons,
the Department has adopted the proposed State electrical rules
with the following change:

2-2.11(2)-811110 ELECTRICAL PERMIT (1) An electrical
permit is required for any installation in any new construction
or remodeling or repair. EXCEPTION: Maintenance of electrical
wiring, circuits, apparatus or equipment by any corporation,
partnership or association, as a part of its plant or opera-
tions. and-dene-under-the-direect-superviaton-of-a-regutariy
empio?ed—mastef—eieetrician:

The remainder of this section will stay the same.

3. This code and rules are being adopted by the Depart-
ment of Administration in order to comply with the legislative
mandate of Chapter 504, Montana Session Laws, 1977, Sections
66-2802, 66-2805.1, 69~2111, 82A~1607 and 69-2111.

4. Several objections were received from persons
attending the hearing and by mail. One of the objections
received resulted in the change covered in item 2 above,.

(a) Charles Powell, Vice President of C. Powell Electric
and member of the State Electrical Board, asked that a sentence
be added to the rules stating, "All work shall be done under
a licensed electrician according to Section ( )} of the
Montana Safety Law." First, the rules proposed for adoption
are only for code enforcement and have nothing to do with the
licensing law. Second, the existing law covering licensing
does not require all work to be done by a licensed electrician
and therefore, such a rule would be exceeding the legislative
intent.

(b) Mr. Ron Callantine, MIECA, Bozeman, Montana, opposed
the requirement of GFI breakers in garages. The Department
feels that the model code has given adequate consideration to
its contents and that GFIs in garages are necessary to protect
the public's health and welfare.

3=3/24/718 «ffEas Montana Administrative Register
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BEFORE THE DEPARTMENT OF ADMINISTRATION
BUTLDING CODES DIVISION
OF THE STATE OF MONTANA

In the matter of the adoption NOTICE OF THE ADOPTION OF

)
of Rules ARM 2-2.11(6)-511400, ) RULES ARM 2-2,11(6)~511400
2-2.11(6)-511410, 2-2,11(6)- ) through 2-2.11(6)-811420
511420 concerning the State ) pertaining to the State Plumb~-
plumbing code enforcement ) ing Code.
program. }

TO: All Interested Persons:

1. On December 22, 1977, the Department of Administration
published notice of the propesed adoption of new rules concern-
ing the adoption of the Uniform Plumbing Code, 1976 Edition,
along with amendments thereto to be known as the State plumbing
code. The purpose of this adoption is to provide minimum re-
quirements and standards for the erection, installation, alter-
ation, addition, repair, relocation, replacement, maintenance
or use of plumbing systems so as to protect the public health,
safety and welfare. The code is written and published by the
International Association of Plumbing and Mechanical Officials.
Notice of the adoption was published on pages 1073-1074 of the
Montana Administrative Register, issue number 12.

2. A formal hearing was held on January 25, 1978, and
following receipt of comments by various interested persons,
the Department has adopted the proposed rules with the following
addition to Rule ARM 2-2,11(6)-S11410 (1) (b):

(xvii) Appendix C, Minimum Plumbing Facilities, pages
140-141. Delete.

(xviii) Appendix I, Private Sewage Disposal Systems, pages
161-172, Delete.

3. This code is being adopted by the Department of Admin-
istration in order to comply with the legislative mandate of
Chapter 504, Montana Session Laws, 1977, Sections 66-2416,
66-2427, 69-2119, 29~-2124 and 69-2111,

4. Numerous objections were received from persons attend-
ing the hearing as well as by mail regarding the approval of
ABS pipe as contained in Section 401 of the Uniform Plumbing
Code. Another item receiving objection, from several indivi-
duals, was to the wording in the Uniform Plumbing Code regarding
the allowable height of plastic pipe installations. The Uni-
form Plumbing Code states that plastic pipe may be used in
buildings two stories in height while those objecting wanted
Section 401 to be amended to read, "not to exceed 36 feet in
vertical height from the invert of the sanitary sewer, where
it leaves the building to the top of the stack." The following
explanation is offered so as to explain the Department's
reasoning for not changing the Uniform Plumbing Code in light
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of these objections:

(a) Although numerous persons objected to the adoption
of the use of ABS pipe, the number of persons wanting the in-
corporation of ABS was greater.

(b) Presently, the majority of the states are accepting
ABS pipe. The information we are able to gather shows that 41
to 47 states presently accept ABS pipe. By Montana not accep-
ting ABS, interstate trade is hampered in regard to modular
construction,

(¢) Those objecting to the use of ABS pipe furnished no
scientific based data in support of their objections, Men-
tioned was the fire hazard of ABS, problems with expansion and
the inability of ABS to handle household chemicals.

(i) Fire Hazard.- The Department is in receipt of fire
tests performed at Ohio State University and the University of
California which show that plastic pipe did not affect the fire
resistance of walls and in fact might improve the fire resis-
tance of walls due to its low heat transmission and the fact
that its melting seals openings. It is important to note that
wood has an ignition point of 450 degrees F while ABS has an
ignition point of 871 degrees F.

(ii) Problems With Expansion - The Uniform Plumbing Code
contains installation standards for ABS pipe (IAPMO IS 5-74)
which in Section 5.8 addresses thermal expansion and how it
should be handled. All materials do undergo changes due to
temperature variations; however, the stresses developed in
plastic pipe are generally less than those developed in metal.

(iii) Inability of ABS to Handle Household Chemicals -
Since 1959, more than 1% million dwellings have had ABS pipe in
use guccessfully. ABS when highly stressed is susceptible to
certain chemicals; however, metal under stress will react simi-
larly. The concentrations of chemicals normally entering drains
will not affect ABS. The Department is in receipt of a report
by R & G Sloane Mfg. Div., Atlantic Research, which addresses
the corrosion of ABS.

{(d) Another objection was made by several material
supply companies who objected to the need to stock both ABS and
PVC pipe. The inclusion of ABS pipe in the code in no way man-
dates the stocking of the material by supply houses; such an
argument has no merit as to ABS's acceptability as a plumbing
material.

(e) Concern was expressed about the confusion that could
be caused in the binding agents for PVC and ABS and the possi-
bility of using the wrong agent on the wrong material. No more
inspection difficulties are caused by this problem than is
caused by making sure proper fluxes and solder are used in join-
ing copper pipe.

(f} Reference was made to comparative costs between ABS
and PVC. This is not a safety consideration and therefore is
not addressed.
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(g) ABS is accepted by FHA, International Association of
Plumbing and Mechanical Officials, Southern Standard Plumbing
Code of the Southern Building Code Congress, and the Building
Officials Conference of America. In addition, the Montana Bui
Building Codes Advisory Council approved the inclusion of ABS
into the code.

{(h) Regarding the objection to using Section 401 of the
Uniform Plumbing Code which states that ABS or PVC installations
are limited to buildings two stories in height rather than a
36 feet stack height, the Department has experienced difficulty
with the 36 feet rule and feels that the standard code language
is being utilized successfully in other jurisdictions. There-
fore, the Department proposes to use the code unamended. The
Uniform Building Code, which is used in conjunction with the
Uniform Plumbing Code, is very clear on story height and the
definitions contained therein have been used successfully for
many years.

(i) Evidence used in making the decision regarding ABS
pipe is as follows:

(i) "Stress Corrosion--So What's New?", R & G Sloane
Mfg. Div., Atlantic Research.

{ii} A Special Report to the Members of IAPMO, Performance
of ABS and PVC DWV Assemblies in Simulated Fire Conditions,
Plastics Pipe Institute in conjunction with the University of
California.

(iii) Fire Testing Plastics, DWV Systems, Plastics Pipe
Institute in conjunction with Ohio State University.

(iv) Thermal Expansion and Contraction of Plastic Pipe,
Plastics Pipe Institute.

(v) Acrylonitrile-Butadiene-Styrene (ABS) Plastic Piping
Design and Installation, Plastics Pipe Institute.

(vi}) Thermoplastic Drainage Systems for Residential
Applications, Plastics Pipe Institute.

{(vii) Uniform Plumbing Code, 1976 Edition, IAPMO Installa-
tion Standards.

BEFORE THE DEPARTMENT OF ADMINISTRATION
BUILDING CODES DIVISION
OF THE STATE OF MONTANA

In the matter of the amendment ) WNOTICE OF THE AMENDMENT OF
of Rule ARM 2-2,11(6)-S11440 ) RULE ARM 2~2,11(6)-S511440
concerning the enforcement of ) pertaining to the Elevator
the elevator code. ) Code Enforcement Program,

TO: All Interested Persons:
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1. On December 22, 1977, the Department of Administration
published notice of proposed amendment of a rule concerning the
elevator code enforcement program. The rule changes the inspec-
tion of hydraulic cylinders for elevators from 12 months to 36
months, covers accident reports, covers reinspections, covers
certificates, and covers appeals, variances and violations.
Notice of the proposed amendment was published on pages 1071~
1072 of the Montana Administrative Register, issue number 12.

2, A formal hearing was held on January 25, 1978, and
following receipt of comments by various interested persons,
the Department has amended the proposed rule changing subsection
(4) (b) (iii) as follows:

(iii) Temporary Certificate~-Afker-the-annuai-inspeetien
by-the-PBivisien~reveata-a-unit-has-deficieneies-necding-immedi~
ate-attentiony-a-temporary-eertificake-witl-be-igsued-for-a
speeified-peried-of-time-by-which-time-eorreetions-must-be
mader--Before-the-temporary-eertificake-ig-igauedy~the-anndal
eertificate~of-inspection~fee-must-be-paid--—-At-the-end-of-the
speeified-periods-the-unit-wiltl-be-reinspected-and-a-retnspee-
rion-fee-witt-be-chargedy;~as-cevered-abevesr Prior to issuance
of a final certificate where location of a new elevator 1s such
that a final inspection cannot be performed within a reasonable
time, a temporary certificate may be issued upon payment of the
annual certificate inspection fee. A temporary certificate may
be withdrawn at any time, for cause, by the Bullding Codes
Division.

3. This rule is being amended by the Department of
Administration to clarify areas in the existing elevator code
enforcement program as provided for in Section 69-2111, R.C.M.
1947,

4, Mr. R. J. Kargel, National Elevator Services, sub-
mitted some suggested changes to the proposed rules, one of
which prompted the change listed in item 2 above. Mr. Kargel
suggested changing the definition of subsection (4) (b) (iv)
Unsafe Certificate, and adding a definition for sealed eleva-
tors. The Department feels the proposed rules governing
unsafe certificates were better since Mr. Kargel's suggested
changes actually allows the use of an elevator after it has
been determined to be an imminent hazard.

D) ]
5@@[ 67 4;AqﬂmZL

ck C. Crosser
irector
Department of Administration

Certified to the Secretary of State March -, 1978.
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DEPARIMENT OF AGRICULTURE

Amendment of Rules 4=

2,2(1)-P200, Model Procedural Rules;

4-2,2(1)-P210, Exceptions and Additions for Pesticide Division;

Division; ¢

L0, Exceptions and Additlons for Feed and Fertilizer

nd 4=2.2(17-F350, Exceptlons and Additions for Urain

Laboratory Division,

i "Department of Agriculture published Notice 4-2-U4% of

a proposed Amendment

to ARM L-2.2(1)-P200, 4-2.2(1)-P210,

4-2.2(1)-P2L40 and 4-2.2(1)-P250 on November 26, 1977 at page

610 and 611, Montana
number 10,

Administrative Reglster; 1977 issue

2. Statement of reasons 1In support of the amendments 13

that 1t 1s necessary
tioned rules becuase
of the Revised Codes
o testimony or
3. These rules
language changes and

to correct the cites in the above men-

of repecal or transfer of specific sections
of Montana.

comments were received.

have been amended as proposed wlth no
become effective on March 25, 1978.
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BEFORE THE STATE AUDITOR
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADQPTION
adoption of a rule ) OF RULE 6.14.100 ON
pertaining to wage ) PAYROLY. DEDUCTION
agalegnments ) ASSIGNMENTS

TO: All Interested Per=ons

1. On Jahuary 25, 1978, the State Auditor published
notice No, 6-2-8 proposing the adoption of a new rule on
apsignment of payroll deductions to financial institutions
at page 3 of the 1978 Montana Administrative Register.

2. No comments of any kind were received and the State
Audl tor has adopted the rule as proposed, and will number
it ARM 6.,14.100.

3. The reason for adopting the rule ig to cut down
unnecegsary paperwork by dispensing with the execution of
formg %13 and 514 in situations where the payroll status
faorm n be modified to Datiofy statutory requirements
for assigning a portion of one's wages to a financial
institution by meang of payroll deduction.

FS e L f;::le,«\k

E, V. ”“ONNY“ MHOLT

State Auditor

CERTIFTED T0 THE SECRETARY OF STATE Marcn /2 , 1978,

3-3/24/78
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FISH AND GAME COMMISSION

Amendment of Rule 12-2,26(1)=-52600 PUBLIC USE REGULATION

1. The Fish and Game Commission published Notice No.
12-2-51 of a proposed amendment to ARM 12-2.26(1)~52600
regarding public use regulations on January 25, 1978, at
page 6, Montana Administrative Register; 1978 issue Number 1.

2. The commission has implemented this amendment to
correct the color designation of buoys to conform with the
present standards and to incorporate Montana State Golden
Years Pass along with other camping permits,

3. No testimony or public comments were received.

4. The commission has adopted the foregoing amendment
as proposed with no changes in the text as it appears in the
published notice.

Adoption of Rule 12-2,10(1)-S1032 GENERAL ICE FISHING
REGULATIONS
" 1.7 The Fish and Game Commission published Notice No.
12-2-53 of a proposed new rule ARM 12-2.10(1)-51032 relating
to general ice fishing regulations on January 25, 1978, at
page 10, Montana Administrative Register; 1978 issue Number 1.

2. The commission has implemented this rule in order
to replace numerous repetitious sections with one comprehensive
rule, adding additional waters to be regulated by inclusion
in paragraph (1) and, when necessary, in paragraph (6).

3. Public comment was received regarding the removal
of shelters from Georgetown Lake on a daily basis. Com-
mentors felt there is possibility of abuse of this requirement
when fishing is allowed on a 24-hour basis. The 24-hour
fishing rule has been in effect for three years without
enforcement difficulties:; therefore no changes were made.

4. The commission has adopted the foregoing rule as
proposed with no changes in the text as it appears in the
published notice.

Repeal of Rules 12-2.10(1)-51000 through 12-2.10(1)-51031
RELATING TO ICE FISHING and Rules 12-2.10(14)-510140 through
12-2.10(14)-510170 RELATING TO SANITARY AND PUBLIC HEALTH
REGULATIONS. B

“* 17 "The Fish and Game Commission published Notice No.
12-2-52 of the proposed repeal of rules ARM 12-2,10(1)~-51000
through 12-2.10(1)-81031 relating to ice fishing and rules
ARM 12-2.10(14)-510140 through 12-2.10(14)-510170 relating
to sanitary and public health regulations on January 25, 1978,
at page 8, Montana Administrative Register:; 1978 issue
Number 1.

2. The commission has repealed these rules to omit
repetitious statement of penalty provisions pursuant to
HB44, enacted in 1977, amending Section 26-324, R.C.M. 1947;
proscription of littering activity by administrative rule
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FISH AND GAME COMMISSION

is unnecessary since Section 32-4410, R.C.M. 1947, is
enforceable by game wardens (see 3rd paragraph of that section);
furthermore, the present rules appear to be ineffective as to
public health and sanitation since they were never reviewed
and approved pursuant to Section 26~104.9(2), R.C.M. 1947.
The rules relating to ice fishing are repealed to dispense
with repetitious language which is being implemented, instead,
in one comprehensive rule.

3. No testimony or public comments were received,

4, The commission duly repealed the foregoing rules
in accordance with the Montana Administrative Procedures Act.
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EMPLOYMENT SECURITY DIVISION
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF THE AMENDMENT
ment of Rule 24-3.10(10)- ) OF RULE

S10030 relating to effective ) (Initial, additional,
dates of initial, additional ) and Continued Claims)
and continued claims,. )

TO: All Interested Persons

1. On November 25, 1977, the Employment Security
Division published notice of the proposed amendment to
Rule 24-~3.10(10)-510030 on the definition of effective date
of initial, additional and continued claims at pages 856 and
857 of the Montana Administrative Register; 1977 Issue No. 11.

2. The division heretofore amended this rule as the
same appeared to be in conflict with Section 87-148(4d),
Revised Codes of Montana, 1947, which describes the benefit
year,

No testimony or comments were recelved.

3. The amendment of this rule has been adopted as
proposed and becomes effective March 25, 1978.

FRED BARRETT, Administrator
Employment Security Division

By ’ N -t .
1MOODY BRICKETT, Attorney
Employment Security Division
Department of Labor and Industry
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF ABSTRACTERS

Adoption of Rule 40-3.6(2)-P615 CITIZEN PARTICIPATION RULES-
INCORPORATION BY REFERENCE

1. The Board of Abstracters published Notice No., 40-3-
6-2 of a proposed adoption of new rules relating to public
participation in board decision making on January 25, 1978,
at page 48, MAR 1978, Issue No, l.

2. The adoption incorporates, as rules of the board,
the rules of the Department of Professional and Occupational
Licensing regarding public participation in department decision
making, which have been duly adopted and published in Title 40,
Chapter 2, Sub-Chapter 14, of the Administrative Rules of
Montana,

Wherever the word 'department' is used refers specifically
to the Department of Professional and Occupational Licensing
unless other wise specified.

The reason for the adoption is that such action is man-
dated by Section 82-4228, R.C.M. 1947. That section requires
all agencies to adopt rules which specify the means by which
the public may participate in decision making functions.

Rather than adopt its own set of rules and for the sake of
expediency, the board has reviewed and approved the department
rules, and has incorporated them as their own,

3. No reguests for hearing were made or comments received.

4. The adoption of the rule has been made exactly as
proposed.
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DEPARTMENT OF PROFESSIONAIL AND OCCUPATIONAL LICENSING
BOARD OF HORSE RACING

Adoption of Rule 40-3.46(2)-P4615 CITIZEN PARTICIPATION RULES-
INCORPORATION BY REFERENCE

1. The Board of Horse Racing published Notice No. 40-3-
46-130of a proposed adoption of new rules relating to public
participation in board decision making on January 25, 1978,
at page 54, MAR 1978, Issue No. 1.

2. The adoption incorporates, as rules of the board,
the rules of the Department of Professional and Occupational
Licensing regarding public participation in department decision
making, which have been duly adopted and published in Title 40,
Chapter 2, Sub-Chapter 14, of the Administrative Rules of
Montana.

Wherever the word 'department' is used refers specifically
to the Department of Professional and Occupational Licensing
unless otherwise specified.

The reason for the adoption is that such action is man-
dated by Section 82-4228, R.C.M. 1947. That section requires
all agencies to adopt rules which specify the means by which
the public may participate in decision making functions.

Rather than adopt its own set of rules and for the sake of
expediency, the board has reviewed and approved the department
rules, and has incorporated them as their own.

3. No requests for hearing were made or comments received.

4. The adoption of the rule has been made exactly as
proposed.
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAIL LICENSING
BOARD OF MEDICAL EXAMINERS

Adoption of Rule 40-3.54(2)-P5415 CITIZEN PARTICIPATION RULES-
INCORPORATION BY REFERENCE

1. The Board of Medical Examiners published Notice Neo.
40-3-54-13 of a proposed adoption of new rules relating to
public participation in board decision making on January 25,
1978, at page 56, MAR 1978, Issue No. 1.

2. The adoption incorporates, as rules of the board,
the rules of the Department of Professional and Occupational
Licensing regarding public participation in department decision
making, which have been duly adopted and published in Title 40,
Chapter 2, Sub-Chapter 14, of the Administrative Rules of
Montana.

Wherever the word 'department' is used refers specifically
to the Department of Professional and Occupational Licensing
unless otherwise specified.

The reason for the adoption is that such action is man-
dated by Section 82-4228, R.C.M. 1947. That section requires
all agencies to adopt rules which specify the means by which
the public may participate in decision making functions.

Rather than adopt its own set of rules and for the sake of
expediency, the board has reviewed and approved the department
rules, and has incorporated them as their own.

3. No reguests for hearing were made or comments received.

4. The adoption of the rule has been made exactly as
proposed.
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF NURSING

Adoption of A Rule Implementing Sections
66-1228 and 66-1232 R.C.M. 1947

1. The Board of Nursing published Notice No. 40-3-62-4
of a proposed adoption of a rule implementing sections 6€-122¢
and 66-1232 R.C.M, 1947 on January 25, 1978, at Page 58, MAR
1978, Issue No. 1.

2. The rule as proposed was designed to require that
applicants for licensure by endorsement file affidavits veri-
fying current licensure in another state and indicating that
license number. The affidavit is required where the applicant
seeks employment pending licensure as provided for in Section
66-1228 and 66-1232 R.C.M. 1947. This rule simply implenments
the above cited statutory provisions which require licensure
in another state for application by endorsement.

Since having proposed that rule the Board has determined
that the foregoing stated purpose can adequately be implemented
through amendment of existing rule No. 40-3.62(6)-562035 Licen-
sing by Endorsement, Registered, Professional and Licensed
Practical Nurses. Sub~-section (2) (a) thereof authorizes the
Board Secretary to issue temporary permits. Therefore, the
above mentioned proposed new rule may be adequately stated by
amendment of Sub-section (3) (a) deleting such in its entirety
and replacing it with the exact same language proposed as a
new rule. The Board has thus made its rule change in this
fashion.

3. ©No requests for hearing were made or comments received.
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF PHARMACISTS

Amendment of ARM 40-3.78(6)-578020 SET AND APPROVE REQUIRE-
MENTS-LABELING

1. The Board of Pharmacists published Notice No. 40-3-
78-17 of a proposed amendment to ARM on January 25, 1978 at
page 60, MAR 1978, Issue No. 1.

2. The amendment imposed a labeling requirement which
was inadvertently eliminated when the 1977 Legislature amended
Section 66-1523 R.C.M. 1947 regarding substitution. The full
text of the amendment is set out in the notice.

3. No requests for hearing were made or corments received.

4. The amendment of the rule has been made exactly as
proposed.

Amendment of ARM 40-3,78(6)-578030 STATUTCQRY RULES AND REGU~
LATIONS-DANGEROUS DRUGS

1. The Board of Pharmacists published Notice No., 40-3-
78-17 of a proposed amendment to ARM on January 25, 1978 at
page 60, MAR 1978, Issue No. 1.

2. The amendment added the drugs prazepan and dextropro-
poxyphene as Schedule IV Drugs and Loperamide as a Schedule
V Drug.

3. Such drugs were so controlled by the Federal Govern-
ment and the Board has likewise controlled them as required
by Section 54-302 R.C.M. 1947.

3. No requests for hearing were made or comments received.

4. The amendment of the rule has been made exactly as
proposed.

3-3/24/78 R Montana Administrative Register



-394-

BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the matter of the repeal } NOTICE OF PROPOSED REPEAL OF

of Rule 42-2.12(6)-512110 } RULE 42-2.12(6)-512110 RELAT-

relating to combined popula- ) ING TO THE REGULATION CON-

tions of municipalities. }  CERNING COMBINED POPULATIONS
) OF MUNICIPALITIES.

TO: All Interested Persons:

1. On January 25, 1978, the Department of Revenue
published notice of a proposed repeal of a rule concerning
combined populations of municipalities at pages 62-63 of
the 1978 Montana Administrative Register, Issue 1.

2. The agency has repealed Section (4) of 42-2.12(6)~-
§12110 as proposed.
3. The comments and testimony were in favor of the

proposed agency action. Further, the Montana Administrative
Code Committee recommended on 11-26-77 that sub-section 4
be deleted as not being in conformance with the statutory
language found in Section 4=-4-202, R.C.M. 1947.

The repeal of this rule is to become effective on
March 25, 1978.

~)
D ;Q\ Ce

MON E. DORE
Director
partment of Revenue

Certified to the Secretary of State March 15, 1978.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHARILITATION SERVICES OF THE
STATE OF MONTANA
In the matter of the adoption of ) NOTICE OF PUBLIC HEARING
rules MAC 46-2.10(46)-5103000, ) ON ADOPTION OF RULES
46-2.10(46)=5103010, 46-2.10(46)~ ) PERTAINING TO PROVISIONS
5103020, 46-2.10(46)-S103030, ) FOR EMERGENCY SITUATIONS
46-2.10(46)-5103040 and 46- ) IN COUNTIES.
2.10(46)-5103050 pertaining to )
emergency situations in counties. )

TO: All Interested Persons

1. Oon November 25, 1977, the State Department of Social
and Rehabilitation Services published notice of a proposed
adoption of rules concerning provisions for emergency situations
in counties at page 929 of the Montana Administrative Register,
issue number 11l.

2, The agency has adopted the rule with the following
minor change:

46-2,10(46)=-5103000 EFFECT AND DURATION OF

EMERGENCY PROVISIONS (1) The emergency provisions

any other rule or rules of the Department which are
directly or indirectly in conflict with the emergency
provisions. :

(2) The emergency provisions of this sub-chapter
shall have effect in a county during the pendency of an
emergency situation which impairs the effective function-
ing of that County's Department of Public Welfare. Upon
the termination or cessation of an emergency situation,
the emergency provisions shall be suspended and shall have
ne force and effect.

(3) The Director of the Montana Department of Social
and Rehabilitation Services may declare that an emergency
situation exists in a county when he has reason to believe
that the effective functioning of that County's Department
of Public Welfare has been impaired due to stuike,
labor dispute, or other labor activity, fire, flood, earth-
quake, or any other natural or man-made disaster.

(History: Section 71=-210, R.C.M. 1947; NEW, Order MAC
No. 46-2-65; MAC Notice No. 46-2-123; Adp. 1/4/78; Eff.
1/26/78.)

46-2.10(46)-5103010 APPLICATIONS GENERALLY (1) The
County Department of Public Welfare will only accept and
process applications for public assistance of persons in
emergency need, The County Department of Public Welfare
may determine who is in emergency need.

(2) The County Department of Public Welfare may
determine the date of application for public assistance
from evidence presented by reasonable sources indicating
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the date upon which the applicant expressed a desire to
apply. The date upon which the applicant expressed a
desire to apply but was prevented from doing so by the
emergency shall be deemed to be the date of application.
(3) The County Department of Public Welfare shall
not be required to accept or process new applications for
food stamps. (History: Section 71-210, R.C.M. 1947;
NEW, Order MAC No. 46-2-65; MAC Notice No. 46-2-123;
Adp. 1/4/78; Eff. 1/26/78.)

46-2,10(46)-5103020 PUBLIC ASSISTANCE PAYMENTS

GENERALLY (1) The County Welfare office shall not
be required to modify any existing public assistance grant.
The grant amount may remain at the payment level in effect
immediately prior to the emergency.

(2} Any excess payment issued to a public assistance

recipient by reason of the emergency shall not be treated
as an overpayment, nor shall it be subject to recovery.
An under-payment issued during the emergency shall not be
subject to correction. (History: Section 71-210, R.C.M.
1947; NEW, Order MAC No. 46-2-65; MAC Notice No. 46-2-123;
Adp. 1/4/78; Eff. 1/26/78.)

46-2.10(46)-5103030 FOOD STAMPS (1) The County
Welfare office may continue to issue Food Stamps to per-
sons already participating in the program. The bonus
value shall remain at the certification level in effect
immediately prior to the emergency.

(2) The County Welfare office is required to issue
Food Stamps only on the basis of need during the emergency.
(History: Section 71-210, R.C.M. 1947; NEW, Order MAC
No. 46-2-65; MAC Notice No. 46-2-123; Adp., 1/4/78; Eff.
1/26/78.)

46-2.10(46)-5103040 AID TQ DEPENDENT CHILDREN
payments may be issued by the County Department of Public
Welfare.

(2) Advance payments shall be issued at the follow-
ing monthly standard:

One Person $ 4.00/day $126.00/month
Two Persons $ 5.00/day $163.00/month
Three Persons % 7.00/day $222.00/month
Four Persons $ 9.00/day $284.00/month
Five Persons $10.00/day $323.00/month
Six Persons $11.00/day $342.00/month
$1.00 per day for each additional person. (History:

Sections 71-210 and 71-509, R.C.M. 1947; NEW, Order MAC
No. 46-2-65; MAC Notice No. 46-2-123; Adp. 1/4/78; Eff.
1/26/78.)
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46-2.10(46)-5103050 WIN REQUIREMENTS (1) The re-
quirements of registration and participation in the WIN
Program shall not be imposed upon any applicant during
the pendency of the emergency. (History: Section 71-210,
R.C.M. 1947; NEW, Order MAC No. 46-2-65; MAC Notice No.
46~2~123; Adp. 1/4/78; Eff. 1/26/78.)

3. No comments or testimony were received. The agency
has adopted the rule to assure that a County in an emergency
situation may utilize its manpower and resources effectively
in order to provide a minimum level of all welfare bhenefits
and services to the needy of that County.

' Lot Ny
: 1 ‘—).. : Ie . r/
"\[\c\u]ﬂ { i’\( X ’ .
Director, Social and|Rehabilita-
tion Services

Certified to the Secretary of State wMarch 14 , 1978.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULE 46-2.10(18)-5114504,
RULE 46~2.10(18)-511450B,
RULE 46-2.10(18)-511450C,
RULE 46-2.10(18)-511450D,

In the matter of the adoption )
)
)
)
)
) RULE 46-2.10(18)-S511450E,
)
)
)
)
)
)

of eleven rules pertaining to
reimbursement for skilled nursing
and intermediate care services,

RULE 46-2.10(18)-511450F,
RULE 46-2.10(18)-511450G,
RULE 46-2.10(18)-511450H,
RULE 46-2.10(18)-5114501,
RULE 46-2,10(18)~511450J AND
RULE 46-2,10(18)-511450K.

TO: All Interested Persons

1. On December 23, 1977, the State Department of Social
and Rehabilitation Services published notice of a proposed
adoption of eleven rules concerning skilled nursing and inter-
mediate care services at page 1121 of the 1977 Montana Adminis-
trative Register, issue number 12.

2, The agency hereby adopts the portion of the rules
that are necessary to meet minimum federal requirements. The
adopted material will change the existing retrospective
cost system for reimbursement of skilled nursing and inter-
mediate care services into a prospective system with only minor
changes in the methods used to determine allowable costs. These
rules shall supercede the Manual of Reimbursement for Nursing
Home Cost, May, 1974, to the extent it conflicts with the
adopted rules.

3. The agency is also issuing a notice of public hearing
for adoption of the remaining portions of the prospective
system for reimbursement of skilled nursing and intermediate
care service. This notice is published in the 1978 Montana
Administrative Register, issue number 3.

4. The rules as adopted read as follows:

46-2.10(18)-511450A REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE SERVICES, PURPQOSE AND DEFINITIONS

(1) Reasonable cost related reimbursement for skilled
nursing and intermediate care facility services is mandated
by Section 249 of Public Law 92-603, the 1972 amendment to
the Social Security Act.

{a) The purpose of the following rules is to meet the
requirements of Title XIX of the Social Security Act
including Section 249 of Public Law 92-603 and 45 42 C.F.R.
7?58 450, while treating the eligible recipient, the provider
of services, and the Department fairly and equitably. The
rules prescribe rates of payment reasonably adequate to
reimburse in full the actual allowable costs of skilled
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care and intermediate care facilities that are economically
and efficiently operated. =

(b} In addition, the system of reimbursement describ-
ed in these rules is intended to facilitate a transition
from the current method of reimbursement to a more compre-
hensive system of reimbursement by-providing-the-data-re-
gquired-to-implement-gueh-a-system:~-A and to minimize the
impact on providers from implementation of the new system.
This more comprehensive system is currently being developed
by the Department in cooperation with an advisory com-
mittee representing the nursing home industry.

(1) The following method of reimbursement shall be
effective from Mareh April 1, 1978, to July 1, 1978, for
all skilled nursing and intermediate care facilities
eteeting-te participateing in the Montana Medicaid Program.

46-2.10(18)~-811450B REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, PROSPECTIVE RATES

(1) Reimbursement of the costs of skilled nursing
and intermediate care services shall be by means of a
prospective rate. The difference between the progpective
rate for a rate period and the provider's actual cost
for the same period shall constitute a profit or loss to
that provider for that period.

(2) The initial prospective rate shall be effective
from Mareh April 1, 1978 to July 1, 197387 but-shaii-be-ad-
justed-quarterty-for-infiation-and-eceupaney-echanges-during
that-peried,

(3) The prospective rate of reimbursement for a
provider shall be based upon the histerie operating costs
and the-higswerie property costs of the provider, reported
in cost reports filed prier-te-Nevember-17;-103%5 for the
period ending March 31, 1978, to the extent those costs are
allowable under Rute-46-2:108<18%~511450k-and-the-appiieabie
provisiens-of-Frovider-Reimbursement-Manuat;-Heat+h
insurance-Manuat-155-Part-3;-19677-as—-updated;-—pubiiahed
by-the-H-5--PHEWs-55A;-heretnafter-referred-to-as-HIM-15+
the Manual of Reimbursement for Nursing Home Cost, May
1974.

(4) The reported allowable histerie operating costs
of each provider shall be adjusted for inflation te
beeember-317-187%; by reference to the Consumer Price Index
for-Ati-Ftema (CPI) published monthly by the Bureau of
Labor Statistics, U.S. Department of Labor in accordance
with the provisions of Rule 46-2.10(18)-S11450D(2) (a) (i).

(5) The allowable historie operating cost of the
provider shall alsc be adjusted for the actual effect of
increases in the minimum wage on the salaries and benefits
paid by the provider in accordance with the provisions of
Rule 46-2.10(18)-511450D(2) (a) (iii).

(6) Subsection (6) deleted.

3-3/24/78 g

Montana Administrative Register



-400-

SOCIAL AND
REHABILITATION SERVICES

(7) Subsection (7) deleted.

(8) Subsection (8) deleted.

(9) Subsection (9) deleted.

138 (6) The provider's histerie allowable per diem
property cost shall be added to the above per diem operat-
ing costs in accordance with the provisions of Rule 46-
2.10(18)-511450D(2) (b) to reach a prospective per diem
rate.

4233 (7) 1In no case will the prospective rate exceed
the uwpper private pay limits prescribed in 452 C.F.R.
250-38 450.30(b) (6) (iii) which are hereby incorporated and
made a part of this rule by reference.

(8) Interim Rates - The interim prospective rate
for each provider for the period commencing April 1, 1978
shall be the rate in effect on March 31, 1978. Reguests
for new interim rates will be processed in accordance
with Part II, A, 1 and 2 of the Manual of Reimbursement
for Nursing Home Care, May, 1974.

+32} Subsection (12) deleted.

(9) The difference between the prospective rate
calculated according to subsections 1-7 above, and the
interim rates paid according to subsection 8 above shall
be recovered or paid as an overpayment or underpayment
in accordance with S11450H.

(13) Subsection (13) deleted.

46-2.10(18)-511450C REIMBURSEMENT FOR SKILLED

NURSING AND/ INTERMEDIATE CARE SERVICES, PARTICIPATION

REQUIREMENTS (1) The skilled nursing and inter-
mediate care facilities eleetimg-te participateing in the
Montana Medicaid program must shall meet the following
basic requirements to receive payments for services:

(a) Maintain a current license under the rules of
the State Department of Health and Environmental Sciences
for category of care being provided.

(b) Maintain a current certification feor Montana
Medicaid under the rules of the Department ef-Soeial-and
Rehabilitation-Serviees for the category of care being
provided.

(¢} Maintain a current agreement with the Department
ef-Seetal-and-Rehabilitation-Berviees to provide the care
for which payment is being made.

(d) Have a licensed Nursing Home Administrator or
such other qualified supervisor for the facility as sta-
tutes or requlations may require.

(e} Accept, as payment in full for operating and
property costs, the amounts calculated and paid in
accordance with the reimbursement method set forth in
these rules.
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46-2.10(18)-511450D REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, RATE DETERMINATION

(1} Prospective rates for each facility are estab-
lished on the basis of costs reported by each facility
for the period ending March 31, 1978, adjusted for non-
allowable costs as-defined-in-Rute-46-7-18418)-531456E,
and adjusted for inflation. A-management-ineentive-shali
be-determined-by-referenee-to-the-statewide-average-of-ati
previder-costar-and-added-to-or-deducted-from-the-reported
eeakar Reimbursement shall not, however, exceed the
average of customary charges to private patients receiving
similar nursing services calculated for the quarter in
which a rate is set or adjusted, except that a state or
county facility charging nominally may be reimbursed at
its aetuat;-reasenabie-eests rate. Payment rates shall
not be set lower than the level which the Department
reasonably finds to be adequate to reimburse in full
allowable costs of a provider operating economically and
efficiently and having no deficiencies.

(2)  Reimbursement Formula: Base per diem operating
costs allowable pursuant—to-Rule-46-27364218)-531456E as
adjusted for inflation plus per diem property cost equals
reimbursement rate.

(a) Base per diem operating cost is the adjusted
histerieat operating cost for the period ending March 31,
1978 with an annual inflation adjustment phus-e-management
ineentive plus a minimum wage adjustment.

(1) Adjusted Histerieai Operating Costs - Histerieal
operating costs for use in setting a provider's Base Per
Diem Operating Cost will be determined from cost reports
en-fi+le-at-the-Mentana-Bepartment-ef-Seeinli-and-Rehabiti-
takion-Services-on-November-15;-1977;-for-the-last-period
in-whieh-a-final-rate-was-effered-by-the-bPepartment-and
aceepted-by-the-provider- for the period ending March 31,
1978. These costs will be adjusted based on the defini-
tions of allowable cost contained in Rule-46-2:30<{318})-
S13450F+ the Manual of Reimbursement for Nursing Home
Cost, May, 1974, and to remove increased wage, salary
and benefit expenses in the January 1, 1978, through
March 31, 1978, period due to minimum wage adjustment,

(aa) The total allowable histerieal operating cost
less the increased wage, salary and benefit expenses
in the January 1, 1978, through March 31, 1978, period
due to minimum wage adjustment will be divided by the total
days of care for all patients provided during the period
covered by the cost report to determine a eombined per diem
rate.

{ab) The per diem rate will be adjusted for inflation
seeuring-petween-the~end-of-the-cose-reporting-period-and
January;—19787 using the Ali-Items Consumer Price Index
(CPI) data {(published monthly by the Bureau of Labor
Statistics, 911 Walnut Street, Kansas City, Missouri
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64106). The adjustment percentage shall be based 2/3
on_the 1977 change in CPI for AIl Items (derived by
comparing the December, 1976, and December, 1977, figures)
and 1/3 by the change in _the CPI Medical Component, and
has been determined to be 7.5 per cent. This percentage
will be multiplied by the average of per diem costs as
determined in D(2) (a) (i) (aa) to determine the amount of the
inflation adjustment. This amount will be added to_each
provider's rate as determined in D(2) (a) (1) (aa) to obtain
the provider's adjusted historical operating cost. made
by-inereasing-the-histerzeal-aperating-cost-by-a-percentage
equal-to-the-pereentage-change-in-the-monthiy-Conaumer
Frice-Index-for-Ali-Itema-from-the-finat-month-of-the-tast
reperting-period-in-whieh-a-final-rate-was-aceepted-to
danuaryy-1978+

t++y--Management-incentive

(aa) Subsection (aa) deleted.

{(ab) Subsection (ab) deleted.

(ac) Subsection (ac) deleted.

(ad) Subsection (ad) deleted.

4444} (ii) Minimum Wage Adjustment -- An adjustment for

inflation shall be made to the histerieal operating cost
of faeiitities providers affected by the minimum wage
increase which besemes became effective January 1, 1978.
The adjustment shall reflect the individual faeilityls
providerks antieipated-pereentage increase in salaries,
amd wages and benefits of employees necessary to bring
those employees subject to the minimum wage reguirement
up to the minimum wage and necessary to maintain a reason-
able differential in all employee's salaries. te-the-extent
the-required-increasa~exceads-the-inflation-adjussmens
provided-for-in-Rute-46-3:30438}-511450B+42) {ar+tiy+taby-
The amount of such costs for the January 1, 1978, through
March 31, 1978, period will be divided by the total days
of care provided during this period to determine a per diem
minimum wage increase.

(b} Property Costs -~ Property costs reimbursement
will be calculated using historical property costs report-
ed in cost reports en-file-with-the-Mentana-Department-of
Seeial-and-Rehabititation-Serviess-on-Nevember-1;-19775-as
allowed-in-Rule-46-2:1043¥83-53245688<- for the period ending
March 31, 1978.

(i) Property costs are interest, depreciation, pro-
perty taxes, comprehensive property insurance, utility
cost and lease costs to the extent allowable under Rute
46-2-104483-631458E the Manual of Reimbursement for Nursing
llome Cost, May, 1974. These costs will be converted to
a per diem figure using actual occupancy in the base
reporting period. Adjustments to the prospective rate
will be made for equipment acquisitions or capital improve-
ments put into service subsequent to the-histerieai-eest
reporting-period-but-prier-te March 31, 1978. A-return
oen-oewnersl-net-egquity-for-proprietary-faciltities-as
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defined-and-apptied-in-Chapter-12-0f-HIM- 155-whieh-43
hereby-ineerperated-and-made-a-part-of- this-rute-by
referenceas;-wilti-be-added-to-thia-amount: ¥hese-cests-wild
be-eenvertad-to-a-per-diem-figqure-uaing-actuat-oceupaney
in~+the-base-reporting-periods

(ii) Subsection (ii) deleted.

(iii) Subsection (iii) deleted.

(iv) Subsection (iv) deleted.

tey--Fnfiation-Adjustmentas

(i) Subsection (1) deleted in its entirety.

(ii) Subsection (ii) deleted in its entirety.

(d) Subsection (d) deleted in its entirety.

(ii) Depreciation recovery under the Manual of
Reimbursement for Nursing Home Cost, May, 1974, shall not
be modified by this rule.

(c) The prospective rate shall be limited to the
average per diem charges to private patients receiving
similar services. Within-36-days-after-rate-notifieationy
the-provider—-shati-netify-the-bepartment-of-ita-antiei-
pated-achedute-of-charges-teo-private—-patientsas The pro-
spective rate shall then be adjusted to reflect the pri-
vate pay limitation where applicable. For purposes of
comparison, the provider shall classify private patients
according to the Department's criteria found in ARM
46-2.10(18)~511441, S11442, and $11443, If, upen-review
of-the-patient-ecensus-reporta-for-the-guarter-or-upen
it is determined that the provider's projected charges
to private patients were erroneous, recovery or payment
proceedings will be undertaken immediately in accordance
with the provisions of Rule 46-2,10(18)-511450H.

(f) Subsection (f) deleted.

Rule 46-2.10(18)-511450E was deleted in its cntirety
with the following new language substituted:

46-2.10(18)-511450E REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, ALLOWABLE COSTS

(1)  For purposes of determining allowable costs for
individual facilities to be utilized in setting the indi-
vidual facility's prospective rate, the principles govern-
ing allowable cost contained in the Manual of Nursing_ llome
Reimbursement May, 1974, shall be applied.

(2) TCosts of meetlng g federal or state certification
standards including those outlined in 42 C.F.R. 450.30(a)
(3) (1ii) (&) are allowable. Cost of meeting new certifi-
cation standards implemented subseguent to March 31, 1978,
shall be added to existing prospective rates. T

46-2.10(18)-511450F REIMBURSEMENT FOR SKILLED NURSING
AND INTERMEDIATE CARE SERVICES, CLOSE OUT COSTﬁRLPORIﬁ
(1) A cost report detailing costs incurred by a

provider from the close of the provider's last fiscal year
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to Pebruary-287; March 31, 1978, shall be filed with the
Department nho later than June 1, 1978.

(2) A special cost report detailing increased wage,
salary and benefit expense in the January 1, 1§78, through
March 31, 1978, period due to minimum wage adjustments
shall also be completed on forms provided by the
Department.

(3)42} The close out cost report may, with the prior
approval of the Department, detail costs incurred over a
period not to exceed 4 15 months prior to February-z85
March 31, 1978. Such an extended close out cost report
shall be in lieu of the provider's normal year end cost
report and the short period cost report for the period f{rom
year end to Februwary-285 March 31, 1978,

(4)43% Audits shall be EEYfBrmed adjustments made
and final settlements reached in accordance with the
Manual of Reimbursement for Nursing Home Care, May, 1974,
and-HEM~15 {396%), except that the Department shall have
180 days from the receipt of the cost report to offer a
final rate.

{5) 44> The eests allowed costs shall have-ne-effeect
em be the basis for the prospective rate.

46-2,10(18)-811450G REIMBURSEMENT FOR SKILLED NURS(NG

AND INTERMEDIATE CARE SERVICES, COST REPORTING The
procedures and forms for maintaining cost information and
reporting are as follows:

(1) Generally accepted accounting metheds principles
shall be employed in all record keeping and cost finding
by a provider.

(2) The accrual method of accounting shall be employ-
ed except in government institutions operating on a cash
method.

(3) Cost finding means the process of recasting-the
allocating and prorating the data derived from the accounts
ordinarily kept by a provider to ascertain its costs of
the various types-ef services provided. rendereds--¥t-is
the-determinetion-of-these-ensta-by-the-atioecation-of
direck-costa-and-proration-ef-indireet-eoatsar In
preparing cost reports, all providers shall utilize the
step down method of cost finding described at 26 42 C.F.R.
405.453(d) (1) which is hereby incorporated and made a part
of this rule by reference. Notwithstanding the above,
distinctions between skilled nursing and intermediate care
need not be made in cost finding.

(4) Uniform Chart of Accounts. The American Health
Care Association Chart of Accounts adopted July 1, 1975,
as updated is the system to be used to maintain faeiiiey
provider cost data for cost reporting and auditing
verification purposes. The use of the uniform chart of
accounts becomes mandatory for participating faeiiities
provider for provider fisgal years beginning on or after
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April 1, 1978. the-eest-repert-period-beginning-dJanuary-17
1978+

(5) Uniform Financial and Statistical Report. Faez-

tiey Provider costs are to be reported em-an-annual-basis
on the Financial and Statistical Report Form provided by
the Department. These reports shall be complete and
accurate; incomplete reports ov reports containing incon-
sistent data will be returned to the faetiity provider
for correction.

(a) Subsection (a) deleted in its entirety.

(a)$by Filing Period -- Cost reports must be filed
within 90 days after the etesing-date-ef-the-reporting
periedr end of the provider's fiscal year.

(b){¥e¥ TRate Period -- Rates are promulgated amnuatiy
for-the-period-ef-Juty-1-threugh-June-36+ guarterly garting
with the period April 1, 1978, through June 30, 1978.

(d) Subsection (d) deleted.

(6) %ubsection (6) deleted.

(6) (7 Maintenance of Records. Records of financial
and stgfistlcal information submitted to support and veri-
fy cost reports must be maintained by the provider at the
facility for fewr five years after the date a cost report
is fileds, or due whichever is later. The Department
shall malntaln on flle the cost reports submitted by
the providers for a period of five years. These roports
shall be available to authorized representatives of
the Department of uUealth, Education, and Welfare.

(a) Each faeztzty provider will maintain, as a
minimum, a Ggeneral kledger and the following supporting
ledgers and journals: revenue, accounts receivable,
cash receipts, accounts payable, cash disbursements,
and payroll, paticnt census records identifying-the
tevei-of-eare-of-ati-patients-individuatiyy-att and
records ertalnlnq to private pay patients and patient
trust funds.

(b} Subsection (b) deleted.

(c) Subsection (c¢) deleted.

(b)4dy» All of the above records and documents
shall be available at the facility or at a location within
Montana where these records are ordinarily kept, subject
at all reasonable times to inspection, review or audit
by the Department and the U.S. Department of Health,
Education and Welfare personnel, or any designated
representative of the Department. The faseitity provider
will make all records available as may be necessary for
purposes of Leglslatlve post-audit or analysis in accor-
dance with the provisions of Section 9 of HB145 the
General Appropriations Act of 1977. Upon refusal of
the faeiiity provider to allow access to the above
materials costs reimbursed on the basis of unsupported
data shall be recovered by the Department.
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46-2.10(18)~-811450H REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, OVERPAYMENT AND

UNDERPAYMENT (1) Overpayment and Underpayment on
Inmitiat Prospective Rate.

(a) For most faeiiities providers the-initiat
prospective rate will be based on a cost report that has
received only a desk review. 1In situations where the
Department finds during field audit that the inieial
prospective rate was based on an erroneous cost report
resulting in an overpayment, the Department will notify
the provider of the overpayment.

(b) In the event of an overpayment the Department
will, within 30 days after the day the Department notifies
the provider that an overpayment exists, adjust the pro-
vider's prospective rate and arrange to recover the over-
payment by set-off against amounts paid under the adjusted
prosptective rate or by repayments by the provider.

(¢} If an arrangement for repayment cannot be worked
out within 30 days after notification of the provider the
Department will make deductions from prospective rate pay-
ments with full recovery to be completed with 120 days
from date of the initial eentaets request for payment.
Recovery will be undertaken even though the provider
disputes in whole or in part the Department's determination
of the overpayment, unless a formal request for a hearing
is filed by the provider within 30 days ef after
notification.

d) Errors in cost report data identified by the
provider may be corrected and given consideration for rate
adjustment if submitted within 30 days after rate notifi-
cation. Adjustments will also be made for computational
errors in rate determination review by the Department.

{(e) In the event an underpayment has occurred, the
Department will reimburse the provider within 30 days of
the Department's determination of error and adjust the
prospective rate accordingly.

(f) All overpayments or underpayments will be accoun-
ted for by the Department on the Federal report OA-41.

46-2.10(18)-511450I REIMBURSEMENT FOR SKILLED NURSING
AND INTERMEDIATE CARE SERVICES, NEW FACILITIES (1) New
facilities participating for the First time in the program
will be given an interim prospective rate based upon the
average prospective rate of facilities currently in the
program. Yhis-interim-rate-may-be-inereascd-upon-sub-
missien-by-the-new-faeility-of-an-inceme-and-exnpense
summary-{profit-and-less-gstatementy-for-six-menths-or
more-and-census-data-eonstating-of-tokai-patient-daya-by
levei-of-earexr

(2) After-a-minimum-eof-six-months-of-eperatien;-but
prior-to-the-earitier-of-+the-end-of-the-fiscait-year-or-the
completion~-af-a-twelve-menth-perind-ef-operation;-a-eest
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repert-shalli-be-submitted-by-the-faeilitys A new pro-
spective rate based on the audited cost report will be
subsequently determined. within-96-days<

(3) Subsection (3) deleted.

46-2.10(18)-511450J REIMBURSEMENT FQR SKILLLD NURSING

AND INTERMEDBIATE CARE SERVICES, AUDITS, RATE REVIEW

(1) Department audit staff will perform a desk
audit of cost statements prior to rate setting and will
conduct on-site audits of faeiiiey provider records.

Where appropriate, audit procedures defined in the
Provider Reimbursement Manual, llealth Insurance Manual
18 shall be adopted by the Department but the Department
shall not be confined to these guidelines and may
utilize other methods.

(a) Desk Review. Desk review of cost statements will
determine the adjustments to be applied to reported costs
for rate determination. Incomplete reports, or inconsist-
ency in reported costs will cause the return of the state-
ment to the faeitity provider for correction,.

(b) Field Audits. On-site audits of faeitiey
provider detail records will be made to assure validity
of reports costs and statistical information. A schedule
of on-site audits will be developed so that each part1c1ﬁ
pating provider 1s audited over a three-year period begin-
ning April 1, 1978, (the scheduled receipt date of cost
reports for providers whose. fiscal reporting pericds which
began January 1, 1977), and no less than one-third of par-
ticipating prov1ders are audited each yéar. After the end
of the above three-year period, on-site audits shall be
conducted for a minimum of 15% of the parL1c1pat1ng
providers yearly. Five percent of the providers shall be
selected on a random sample with the remainder being
selected on a basis of exceptional profiles.

(c) Exit Conferences. On conclusion of on-site
audit, the auditor shall write a summary of his findings
and recommendations. This summary shall be mailed to the
provider no later than 10 days after the completion of the
on-site audit. Within 10 days of receipt of the written
findings or recommendations the provider may regquest an
exit conference. Such conference shall be held no later
than 30 days after receipt of requesty. and-in-ail-eases
shatl-be-held-prior-te-the-ecffeetive-date-of-a-new-pro-
speetive-rate-based-en-the-audies

(d) Prospectlve Rate Review Conferences. Prospect-
ive rate review conferences with agency staff may be re-
quested by the provider within 30 days after rate notifi-
cation. The request for prospective rate review shall
identify all items for consideration at the administrative
conference by specific reference to the appropriate section
of the cost statement. The request for review shall iden-
tify the provider representatives who will be present.

The rate review conference, if timely requested,
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shall be held no later than 30 days from the receipt of
request.

46-2.10(18)~-511450K REIMBURSEMENT FOR SKILLED NURSING

AND INTERMEDIATE CARE SERVICES, FAIR HEARING

PROCEDURES (1) TIn the event the provider does not
agree with the rates recommended by the Department, the
following fair hearing procedures will apply:

(a) The written request for a fair hearing shall be
addressed to the Department of Social and Rehabilitation
Services, Hearinys Officer, Bex-4216+ Helena, Montana
5966%.

(b) The request shall be signed by the provider or
his designee.

(c) The fair hearing request shati-be-fiied must be
received not later than the 60th calendar day following
the date of the rate notification, or within 30 days of the
rate review conference. If it is filed later, justifica-
tion for the delay must be given to the hearings officer
who, for good cause, may waive the time limit.

(d) The fair hearing request shall identify the in-
dividual settlement items and amount in disagreement, give
the reasons for the disaygreement, and furnish substantiat-
ing materials and information.

{e) The hearings officer will fix a time and place
for the prehearing conference, and will mail notices there-
of to the provider and other parties not less than ten days
prior to the conference date. The notice will state
the purpose of the prehearing conference and the issues
to be resolved, stipulated to, or excluded. The hearings
officer may waive the prehearing conference.

(f) The hearings officer will fix a time and place
for the hearing, and will mail notices thereof to the
provider and other parties not less than ten days prior
to the hearing date.

(g) The hearings officer will reduce his decision to
writing within ten days of complettion of the hearing
based upon cvidence and other material presented at the
hearing.

(h) In the event the provider or Department dis-
agrees with the hearings officer's decision, a Notice of
Appeals may be submitted to the Board of Social and Re-
habilitation Appeals with ten days of the hearings of-
ficer's decision. The Notice of Appeals shall set forth
the specific grounds for appeal.

(1) All evidence in the record and offers of proof
shall be transmitted to the Appeats Board by the hearings
officer. The decision of the Board shall be based solely
on the record transmitted by the hearings officer. A le-
gal brief or a legal argument may be presented personally
or through a representative of the provider to the Board.

(j) The Board shall reduce its decision to writing
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and mail c¢opies to the providers within ten days of com-
pletion of the hearing. The provider shall be notified

of its right to judicial review under the provisions of

Section 82-4216, R.C.M. 1947.

(k) Subsection (k) is deleted in its entirety.

5. On December 23, 1977, the Department gave notice of a
hearing to be held on eleven rules governing reimbursement for
skilled nursing and intermediate care. On January 20, 1978, a
public hearing was held at which time comment was received on
the eleven rules proposed by the Department.

On February 25, 1978, the Director of SRS appointed an
advisory committee, representative of the nursing home industry,
to assist the Department in formulating rules., As a result of
comments received at the hearing and the suggestions of the
advisory committee, the Department has agreed to postpone
implementation of the comprehensive reimbursement system
contemplated in the eleven rules on which hearing was held.

A portion of the rules which are necessary to implement a
prospective system of reimbursement and necessary to satisfy
minimum federal requirements upon which hearing was held have
been adopted by the Department. The applicable portions of the
May, 1974, Manual of Reimbursement for Nursing Care governing
allowability of costs rate setting and retroactive adjustments
based upon audit have bheen continued in effect.

At the hearing on January 20, 1978, numerous comments were
received upon the proposed rules., The Department has fully
considered those comments which have application to the rules
upon which hearing was held and which have been adopted and
responds to those comments as follows:

Comment was received that the historical cost data to be
utilized in rate sctting was derived from cost reports which

cauld be as much as one year old. This unfairly penalized
certain facilities due to the particular fiscal year used
by those facilities. In addition, the adjustment of historical

costs using the Consumer Price Index did not fairlv reflect the
actual inflation rate experienced in the nursing home industry.
Response:  The rule as adopted provides that the pros-
pective rate will be based on the current interim rate paid to
individual providers and will be adjusted retroactively upon
the basis of cost data submitted for the period ending March
31, 1978. The cost data utilized will thus acurately represent
the current costs of providing services to Medicaid patients.
Comment was received that certain elements of property
costs were not included in the provisions governing property
costs, and that the overall treatment of property costs discour-
aged investment in and transfer of nursing care facilities.
Regponse: The rule as adopted treats property costs
in the same manner in which they have been treated in
the past under the May, 1974, Manual of Reimbursement for
Nursing Home Care. In addition, costs such as utility
costs, which have not previously been considered property
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costs, will now be treated as property costs.

Comment was received that the minimum wage adjustment
provided in the proposed rules did not adequately reflect the
increased costs to providers as a result of increased benefits
and increased salary costs of employees not governed by the
minimum wage requirements.

Response: The rules as adopted provide that increases in
salary costs as a direct result of the minimum wage increase and
as a result of an increase in benefits and a "ripple effect"
will be compensated to the extent such increases are necessary
and reasonable in amount. The cost data provided for the
period ending March 31, 1978, will provide the basis for the
adjustment to rates,

Comment was received that the inflation adjustment provided
for in the proposed rules did not accurately reflect the cost
increases experienced by providers.

Response: The rules as adopted provide an inflation
adjustment based on the Consumer Price Index For All Items and
the Medical Cost Component of the Consumer Price Index. The
inflation adjustment so provided will apply from April 1, 1978,
the initial effective date of the prospective rates. The
inflation adjustment so applied will thus compensate providers
for cost increases experienced during the effective period of
these rules,

Numerous comments were received regarding the provisions
of the proposed rules governing allowability of specific items
of cost.

Response: The Department has continued the principles
governing allowability of costs found in the May, 1974, Manual
of Reimbursement for Nursing Home Care.

Numerous comments were received regarding the management
incentive portion of the proposed rules.

Response: The Department has agreed not to implement the
management incentive portion of the rules at this time.

Numerous comments were received supporting the transition
from a retrospective to a prospective system of reimbursement.

Response: The rules as adopted provide for prospective
reimbursement based on historical costs reported for the pericd
ending March 31, 1978.

Comments were received concerning the necessity and advis-
ability of adopting a uniform cost reporting system and a
uniform chart of accounts.

Response: A uniform cost reporting system is required by
federal regulation. A uniform cost reporting system and
uniform chart of accounts is essential to provide the accurate
and complete data necessary to administer any reimbursement
system fairly and equitably.

Comments were received that an undue hardship would be
worked upon all providers if they were required to simultaneously
commence fiscal years as of the effective date of the new reim-
bursement system.
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Response: The rules as adopted do not require providers to
change fiscal years. Rather, the system will allow the providers
to report the costs based on their fiscal vear, with a short

term, close-out cost report for the period ending March 31,
1978.

P
SRR
Voo AR TAL T
Director, Social and Réhabilita-
tion Services

Certified to the Secretary of State _ March 195 ., 1978,
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EMERGENCY RULES TO REPEAL
Statement of reasons for emergency.

The Superintendent of Publi¢ Instruction has determined
that the regulations adopted in Sub=Chapter 42, Chapter 18,
Title 48, ARM, dealing with resolution of controversies for
special education students are in conflict with federal law as
it applies to the administration of federal funds available
for special education students in Montana. As a result of
this conflict, the state of Montana is in danger of losing
$720,000 for fiscal year 1977-1978. Loss of this money would
jeopardize provision of services for certain special edu-
cation programs and would prejudice future federal funding
for this program.

The Superintendent of Public Ingtruction has further de-
termined that there exist special education children in the
state of Montana who are being denied due process of law
because of the existing conflict between Sub-~Chapter 42 and
federal regulations. Through acceptance of federal funds for
special education the State of Montana has agreed to accept due
process standards set forth in P.L. 94-142 (The Education of
the Handicapped Act) and in the federal administrative regu-
lations for that act. Yet individuals are compelled to adhere
to hearing and appeals procedures under the regulations set
forth in Sub-Chapter 42 since these are the duly adopted
procedures in Montana. The process due under Sub-Chapter 42
is not as comprehensive as that due under P.L. 94142, nor are
safeguards against bias as rigorous under Sub-Chapter 42 as
they are under P.L. 94-142. Thus Montana special education
students, their guardians and Montana educational agencies must
follow a hearing procedure that does not meet due process
standards the state has agreed to provide. As a result of the
conflict, special education students, their parents and
attorneys are unable to determine an appropriate forum for
controversies, and local school cfficials and county school
officials are unsure what procedures to follow. Important sub-
stantive rights of these students may be in jeopardy unless a
standardized hearing and appeals procedure can be instituted
through which controversies concerning these rights may be
resolved.

Therefore, the Superintendent of Public Instruction,
having determined that the welfare of special education stu-
dents in Montana is immediately imperiled through the loss of
$720,000 in federal funds and that important legal rights of
special education students in Montana may be imperiled through
a faulty procedure for resolving controversy, invokes the right
under Section 82-4204, R.C.M.1947, to make emergency rules
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concerning Sub-Chapter 42, Title 48, ARM. Sub-Chapter 42,
Title 48, ARM, is repealed and shall so remain during the 120
days that this emergency rule is in effect. Controversies
concerning special education are to be resolved using the
existing statutes and regulations of Montana and using also the
federal regulations to which Montana has become bound by
accepting federal funds. These statutes and regulations are
specifically Sections 75-5811, R.C.M., Sections 824201
through 82-4229, R.C.M., Title 1, Chapter 6, ARM, P.L. 94-142,
and C.F.R. 121a.500 through 121a.593 (Federal Register,
Tuesday, August 23, 1977, Part II).

During the 120 days that this emergency rule is in effect
the Superintendent of Public Instruction will make available
general guidelines for hearing procedures and will propose a
set of formal regulations which, after notice and hearing,
will be modified and adopted as permanent regulations. This
set of regulations will integrate the requirements set forth
in the statutes and regulations mentioned above.

(These rules can be located in ARM pages 48=406 through
48-420,)

48-2.18(42)-P18720 HEARINGS BEFORE THE TRUSTEES OF A
SCHOOL DISTRICT (IS HEREBY REPEALED)

48-2.18(42)-P18730 HEARINGS BEFORE THE COUNTY
SUPERINTENDENT (IS HEREBY REPEALED)

48~2.18(42)-P18740 SAMPLE FORMS (IS HEREBY REPEALED)
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VOLUME 37 OPINION NO. 116

COUNTY COMMISSIONERS - Authority to temporarily close a
county road due to hazardous conditions;

HIGHWAYS - Authority to temporarily close a state highway
due to hazardous conditions;

SECTIONS - 16-1004, 32-2134, 32-2135, 32-2203(25), 32-2406,
32-2801, 32-2803 and 32-3002, R.C.M. 1947;

MONTANA ADMINISTRATIVE CODE - §23-2.6AVI(2)=56090(1).

HELD: The authority to temporarily close a state highway
or county road, due to hazardous conditions,
belongs to the Department of Highways and each
Board of County Commissioners, respectively. The
designation of a particular individual having this
authority is left to the discretion of the Depart-
ment of Highways and each Board of County Commis-
sioners. The latter may appoint a county road
supervisor or superintendent capable of making
this decision. Only in cases of extreme emergency
may the Highway Patrol block traffic, and, then,
only temporarily.

24 February 1978

Harold F. Hanser

County Attorney

Yellowstone County Courthouse
Billings, Montana 59101

Dear Mr. Hanser:

You have requested my opinion concerning temporary closures
of state highways and county roads due to adverse weather
conditions or other natural disasters creating a hazardous
condition. The specific questions you have asked are:

1. wWhat individual has the authority to make this

decision?
2. How is the decision actually executed?
3. wWho has the responsibility for making the actual

physical closure of the road?

The Legislature has not set forth every incidental power
related to the regulation of state highways and county
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recads. It has, however, placed the general authority to
construct, alter, improve, repair and maintain the state
highways in the State Department of Highways. Section
32-2406, R.C.M. 1947. The same general powers are held by
each Board of County Commissioners with respect to county
roads. Sections 16-1004 and 32-2801, R.C.M. 1947. "Main-
tenance”, as used in the Highway Code, is defined as
"preservation of the entire highway, including surface,
shoulders, roadsides and structures, and such traffic
control devices as are necessary for its safe and efficient
utilization." Section 32-2203(25), R.C.M. 1947.

where a statute confers powers or duties in general terms,
all powers and duties incidental and necessary to make such
legislation effective are included by implication. 2A
Sutherland, Statutory Construction, §55.04 (4th ed. 1973).
The authority to order temporary closures of highways in
order to remedy hazardous conditions is incidental and
necessary to the general duty to repair and maintain the
highways. The Montana Supreme Court has recently recognized
that the Highway Department, having the duty of building and
maintaining state highways safely, is answerable if it fails
to do so. State ex rel. Byroth v. District Court, 34 St.
Rptr. 1447 (1977). ~§ince 1t 1is potentially liable for
failure to maintain the state highways in a safe condition,
the Department has implied power to protect itself from
liability by ordering temporary closures of state highways
until hazardous conditions are remedied. This rationale
applies to each Board of County Commissioners with respect
to county roads.

The procedure and practice requirements of the Montana High-
way Patrol coincide with this result. MAC §23-2.6AVI(2) -~
56090(1) provides:

BLOCKING HIGHWAYS, WEATHER CONDITIONS. So that
the motoring public will be better informed as to
actual winter driving conditions, and to
coordinate our activities with the Montana Highway
Department, the following policies will be in
effect:

1. Under no circumstances, except in case of
extreme emergency are any roads to be arbitrarily
blocked to traffic unless authorized by the High-
way Commission. If adverse conditions prevail and
you feel that it would be in the interest of the
public safety to close a section of highway,
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inform the District Engineer or the local main-
tenance man and request proper authority.

2. Highways blocked as the result of an
accident or stalled motorists would be of a
temporary nature, and your authority to block the
highway temporarily will be recognized as it will
in other cases of emergency or when District or
Division Engineers or Maintenance Foremen cannot
be reached. If possible, such conditions should
be brought to the attention of the Highway Depart-
ment so that hazardous conditions may Dbe
eliminated. The Highway Department has developed
a state-wide road report which is being released
to the public daily. It is suggested that before
releasing information of a general nature, you
confirm highway conditions with that department.

Which individual makes the decision and the procedure fol-
lowed lies within the discretion of the Highway Department
and each Board of County Commissioners, respectively. Prior
to 1974, the responsibility for maintenance and repair of
state highways belonged to the Highway Commission. The
Montana Supreme Court held that this responsibility en-
compassed the formulation of plans for the construction,
maintenance, and repair of state highways, but due to
physical necessity, the details of the work rested in the
hands of subordinates, not the members of the Commission.
Coldwater v. State Highway Commission, 118 Mont. 65, 162
P.2d 772 (1945). By an amendment of Section 32-2406, R.C.M.
1947, Department of Highways now has the resgponsibility to
formulate general plans of maintenance and repair. However,
physical necessity and the exigent nature of the decision
involved in temporary closures of highways may require that
the initial decision be in the hands of delegated subordin-
ates. The designation of a particular individual to make
this decision lies within the discretion of the Highway
Department.

In the case of county roads, the Board of County Commis-
sioners may, in their discretion, appoint a county road
supervisor or a county road superintendent. Section
32-2803, R.C.M. 1947. The county road supervisor or super-
intendent, if appointed, serves at the pleasure of and under
the control and direction of the board, and supervises all
work to be performed on the county roads. Sections
32-2803(2)(a) and 32-3002(1), R.C.M. 1947. The county road
supervisor or superintendent, 1f appointed, would be capable
of making this decision.
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The responsibility for effective actual physical closure
also is placed in the Department of Highways and the Board
of County Commissioners. Section 32-2134, R.C.M. 1947,
requires the Department of Highways to place and maintain
traffic control devices necessary to regulate, warn or guide
traffic. This same responsibility is placed in the hands of
local authorities for highways under their jurisdiction,
i.e., the Board of County Commissioners for county roads.
Section 32-2135, R.C.M. 1947.

THEREFORE, IT IS MY OPINION:

The authority to temporarily close a state highway or
county road, due to hazardous conditions, belongs to
the Department of Highways and each Board of County
Commissioners, respectively. The designation of a
particular individual having this authority is left to
the discretion of the Department of Highways and each
Board of County Commissioners. The latter may appoint
a county road supervisor or superintendent capable of
making this decision. only in cases of extreme
emergency may the Highway Patrol block traffic, and,
then, only temporarily.

Y?ry truly yours,
. /

MIKE GREELY
Attorney Genera

MG/RA/br
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VOLUME 37 OPINION NO. 117

MUNICIPAL GOVERNMENT -~ Training and retirement of peace
officers - state funds;

INTERGOVERNMENTAL COOPERATION - Police;

PEACE OFFICERS - Training and retirement;

PUBLIC FUNDS - Use for training and pensions of peace
officers;

COUNTIES ~ Intergovernmental cooperation:

SECTIONS - 11-1834, 11-1837, §811-1860-1892, 11-1814,
11-1856, 16=2726, and 16-3705;

35 OP. ATT'Y GEN. NO. 72 (1974).

HELD: 1. Third class cities or towns that have
consolidated their police departments
with county law enforcement offices may
not use the funds received from the
State Auditor under §11-1834, R.C.M.
1947 to pay the county for their share
of the consolidated law enforcement
expense, unless those funds are used

exclusively for pensions and/or
training.
2. such cities or towns may use the funds

provided under §11-1834 to contribute to
the pension fund, or to pay for training
expenses of peace officers under the
consolidated law enforcement agency.
Those expenditures may be all or part of
the cities' share of the expense for the
consolidated department of public
safety.

6 March 1978

E. V. "Sonny" Omholt

State Auditor

Ex-Officio Commissioner of Insurance
State Capitol

Helena, Montana 59601

Dear Mr. Omholt:

Your department has requested my opinion on the following
questions:

1. Can third class cities or towns that have consoli-

dated their police departments with county law
enforcement offices use the funds received from
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the state under §11-1834, R.C.M. 1947 to pay the
county for their share of the consolidated law
enforcement expense?

2. Can such city or town contribute to a pension fund
for the benefit of the consolidated law enforce-
ment office as part of or all of the monthly
charge for contracted services?

3. Can such city or town contract with the county to
buy training eguipment or provide training ex-
penses for the benefit of the consolidated law
enforcement office as part of or all of the
monthly charge for the contracted services?

It i1s my understanding that several third class cities and
towns have recently consolidated their police departments
with the county sheriffs' department pursuant to §16-2726,
R.C.M. 1947, forming a department of public safety. In 35
OP. ATT'Y GEN. NO. 72 (1974) it was held that any regular
organization providing police services to a municipality
would qualify as a police department within the meaning of
§11-1834. That opinion further held that a municipality not
governed by the provisions of the police retirement system
law may expend state funds received under §11-1834 for
training and pensions for members of a police department
providing law enforcement services pursuant to an interlocal
agreement -

Section 11-1834 reqguires the State Auditor to make a payment
to each city and town having a police department which is
not a participant in the Municipal Police Officers Retire-
ment Act. Section 11-183¢ provides as follows:

At the end of each fiscal year the state auditor
shall issue and deliver to the treasurer of each
city and town in Montana which has a police depart-
ment and which is not a participant in the
municipal police officers' retirement system his
warrant for an amount computed in the same manner
as the amount paid (or that would be paid if an
existing relief association met the legal require-
ments for payment) to cities and towns for fire
department relief associations pursuant to section
11-1919%, R.C.M. 1947.

The funds provided in that section are restricted and must
be used either for training or for the purchase of pensions
for members of the police department. Section 11-1837
provides:
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Any city or town not governed by the provisions of
the police retirement system law, shall only
expend said payment for police training or to
purchase pensions for members of their police
department. The city or town treasurer of such
cities or towns shall on or before the first day
of April of each year report to the state auditor
as to the expenditures of all funds received
pursuant to this act.

Your first question concerns whether these cities or towns
can use the funds received under §11-1834 to pay the county
for their obligation for the consolidated services. As
mentioned above, §§11-1834 and 11-1837 restrict the use of
these yearly payments. As the city or town is not under the
Municipal Police Officers' Retirement Act these funds can
only be used for training or for pensions. The restrictions
of §11-1837 are clear and must be followed. State ex rel.
Huffman v. District Court, 154 Mont. 201, 461 P.2d 847
(1969). There 1s no authority which will allow these funds
to be used to pay for the cities' share of the law enforce-
ment expense, unless those funds are used for pensions or
training.

Your other questions concern whether those cities or towns
can use the funds provided under §11-1834 to pay all of the
cities' share for the consolidated law enforcement office if
the funds are used only for training and pensions.

35 OP. ATT'Y GEN. NO. 72 (1974) holds that the funds may be
used to contribute to the pension fund of the consolidated
department of public safety. That fund is governed by the
provisions of Chapter 26, Title 68, R.C.M. 1947.

It is a general rule that statutory provisions regarding
pensions should be construed 1liberally in favor of the
pensioner. Adams v. City of Modesto, 53 Cal.2d 833, 350
P.2d 529 (1960). Section 11-1837 clearly was intended by
the legislature to strengthen the police pension system.
The objects sought to be achieved by legislation are of
prime consideration and a statute must not be interpreted to
defeat its evident purpose. See Doull v. Wohlschlager, 141
Mont. 354, 377 P.2d 758 (1963).

It is also evident that §11-1837 was intended to encourage
police training. Training is mandatory for most peace
officers within the State of Montana. Section 11-1814 of
the Metropolitan Police Act requires training; the minimum
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standards are set by the Peace Officers' Standards and
Training Bureau of the Board of Crime Control. Rules
23-3.14(10) - 514040 M.A.C.. Deputy sheriffs are required
to attend the Montana Law Enforcement Academy, §16-3705(4),
and training standards are also established for reserve
peace officers, §11-1856(2).

Peace officer training is a responsibility given high pri-
ority by the legislature. The objects sought to be achieved
by the legislation should be given full effect. Doull v.
Wohlschlager, supra.

Local governments are encouraged to enter into interlocal
agreements and thus share the expenses common to each by the
provisions of Chapter 49, Title 16, R.C.M. 1947. The con=~
solidation of law enforcement services is to the mutual
advantage of the governments involved as well as the public,
and should receive state support. There are no statutory
provisions prohibiting the use of §11-1834 funds for all of
the cities' share of a consolidated department of public
safety, as long as those funds are used exclusively for
pensions and training.

THEREFORE, IT IS MY OPINION:

1. Third class cities or towns that have consolidated
their police departments with county law enforce-
ment offices may not use the funds received from
the State Auditor under §11-1834, R.C.M. 1947 to
pay the county for their share of the consolidated
law enforcement expense, unless those funds are
used exclusively for pensions and/or training.

2. Such cities or towns may use the funds provided
under §11-1834 to contribute to the pension fund,
or to pay for training expenses of peace officers
under the consolidated law enforcement agency.
Those expenditures may be all or part of the
cities' share of the expense for the congolidated
department of public safety.

very uly yours,

IKE GREELY ‘
Attorney Genera
MMcG/ g0
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VOLUME 37 OPINION NO. 118
COUNTIES - Eligibility for disaster relief under Section
79=-2501, R.C.M. 1947;

DISASTERS - Eligibility of Counties for disaster relief

under Section 79=-2501, R.C.M. 1947;

RULES AND REGULATIONS - Validity of Department of Adminis-
tration rule governing eligibility for disaster relief;
STATE AGENCIES:

DEPARTMENT OF ADMINISTRATION - Validity of Department
of Administration rule governing eligibility for disaster
relief.

SECTIONS: 16~1904(3); 79-2001, 79-2501, et seq. ;
82-4204.1(2); 84-406, and 84-4103, R.C.M. 1947,

HELD: 1. A county rcoad reserve established pursuant to
Section 16-1904(3) to pay costs of county
road operations during the first four months
of the next fiscal year is not a financial
resource available to meet emergencies and
disasters.

2. The Department of Adminstration’'s formula for
determining eligibility of counties for
disaster and emergency relief under Section
79-2501, R.C.M. 1947, 1is inconsistent with
statutory standards and void insofar as it
requires counties to expend their entire road
'reserves" for emergency show removal opera-
tions as a prerequisite to receiving state
aid. The Department must adopt a new regu-
lation.

28 February 1978

Mr. Gordon T. White
Valley County Attorney
Glasgow, Montana 59230

Dear Mr. white:

You have requested my opinion concerning the validity of
certain regulations adopted by the Department of Adminis-
tration to implement the State's Emergency And Disaster Fund
Act, Section 79-2501, et seqg., R.C.M. 1947. Those regula-
tions set standards for determining eligibility of political
¢ubdivisions and entities of the State for emergency
disaster relief under the act. Specifically, you question
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the method by which the Department of Administration
determines the financial resources available to applicants
to meet the emergency or disaster at hand.

The S$tate emergency and disaster fund is established in
Title 79, Chapter 25, R.C.M. 1947. The Governor is auth-
orized to expend up to §750,000 in any one biennium for
emergency and disaster relief. As a result of recent pro-
longed winter blizzard conditions, several eastern Montana
counties have applied to the Governor for emergency aid.
The aid is needed for snow removal operations.

specific statutory standards for emergency and disaster
relief are prescribed in Section 79-2501, which provides:

GOVERNOR MAY AUTHORIZE EXPENDITURE IN CASE OF
EMERGENCY OR DISASTER. The governor may authorize
the incurring of liabilities and expenses to be
paid as other claims against the state from the
general fund, in the amount necessary, when an
emergency or disaster justifies that expenditure
and is declared by the governor, to meet contin-
gencies and emergencies arising from hostile
attacks, riots or insurrections, epidemics or
disease, plagues of insects, fires, floods, energy
energencies or other acts of God resulting in
damage or disaster to the works, building or
property of the state or any political subdivision
thereof, or which menace the health, welfare,
safety, lives or property of any considerable
number of persons 1in any county or community of
the state, upon demonstration by the political
jurisdiction that such political jurisdiction

has exhausted all available emergency levies, that
the emergency is beyond the financial capability
of the political ]urlsdlctlon to respond and for
which no appropriation is available 1n sufficient
amount. to meet the emergency or disaster, or that
federal funds availlable for such emergency or
disaster require either matching state funds or
specific expenditures prior to eligibility for
assistance under federal laws. (Emphasis added.)

Although the Governor is delegated the power to grant
emergency aid, the Department of Administration is given
rule making powers to implement the act. Section 79-2503
provides:
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IMPLEMENTATION AND ADMINISTRATION. The governor
shall be charged with the implementation of the
program, and the administration and development
of rules and regulations for implementation o%
this act will be promulgated by the department

of administration. (Emphasis added.)

The Department has adopted regulations which govern deter-
mination of eligibility for disaster aid and has established
application procedures and forms. Briefly summarized, the
regulations describe the types of emergencies and disasters
for which aid is available and require governmental entities
applying for aid to estimate the total expenditures neces-
sary to respond to the emergency. The regulations establish
a formula for computing the applicant's available financial
resources for meeting the emergency. It is this formula
which is the subject of your opinion request.

The formula in question applies to municipalities and
counties, and provides as follows:

The board or council shall estimate the financial
capability of the entity by completing the fol-
lowing calculations for each fund or account
involved. The financial resources available to
the entity shall include the maximum permissive
levy for the fund or account financing the govern-
mental function that is obligated to respond to
the emergency. The estimated funds available for
the emergency shall be calculated as follows:

Cash balance including reserves $
as of June 30, 19__

Receipts from two mill emergency
levy

Receipts from maximum permissive
levy and other anticipated
revenues
SUB TOTAL 8

Less regular operating budget for
current year

BALANCE AVAILABLE TO
RESPOND TO EMERGENCY $
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If the total estimated expenditures necessary to
respond to the emergency are greater than the
estimated resources available for the emergency,
the board or council may request the Governor to
declare an emergency and to initiate action to
provide State financial assistance in accordance
with such deceleration. The application should be
made on the forms attached hereto.

In the case of eastern Montana counties struck by blizzard
conditions, there is a snow removal emergency and the county
budget, accounting, and tax entity available for deferring
snow removal charges is the county road fund. Thus, the
above formula as applied by the Department to these requests
for emergency aid, involves the following computation:

Cash balance of county road fund
as of June 30, 1977 ]

Add: Projected receipts from two
mill emergency levy

Add: 1977-1978 fiscal year tax
receipts for county road
fund from maximum permissive
levy

SUB TOTAL $

Less, 1977-1978 fiscal year road
fund operating budget

TOTAL - Balance considered
as available to meet
emergency. $

The net result of the Department's formula is to require
counties to expend or commit their entire road "reserves" to
snow removal emergencies before they become eligible for
State aid. In counties where emergency show removal costs
equal or exceed the balance of the road reserve, there would
be no operating funds for roads during the first four months
of the 1978-1979 fiscal year.

The narrow gquestion presented by your request is whether the
requirement. that counties must first use their “reserves" to
meet emergencies and disasters is consistent with the statu-
tory standard set forth in Section 79-2501. "It is a funda-
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mental principle of law that for a rule or regulation
adopted by a public administrative body to be valid it must
be within the authority delegated to such body or officer."
Montana Milk Control Board v. Community Creamery, 139 Mont.
523, 530, 366 P.2d 151 (196l1). That rule has been codified
in the Montana Administrative Procedure Act, Section
82-4204.1(2), R.C.M. 1947, which provides:

whenever by the express or implied terms of any
statute a state agency has authority to adopt
rules to implement, interpret, make specific, or
otherwise carry out the provisions of the statute,
no rule adopted is valid or effective unless con-
sistent and not in conflict with the statute and
reasonably necessary to effectuate the purpose

of the statute. (Emphasis added.)

Section 79-2001 establishes statutory eligibility standards
for emergency aid. Financial need is one of the criteria
for aid; the important language is underlined in the text of
Section 79-2501 quoted supra. The gquestion presented in
your opinion request is whether the Department formula
comports with the statutory standard. More specifically,
are reserves in a county road fund available to meet and pay
for snow removal emergencies? I conclude they are not.
|
To describe the nature and function of a county road
"reserve" it is first necessary to summarize county budget
and tax levy procedures. Counties operate on a July 1 to
June 1 fiscal year. Establishment of a budget and col-
lection of taxes for the fiscal year does not coincide with
the commencement of a new fiscal year. A county budget is
not established until the second Monday in August following
the beginning of the new fiscal year, Section 84-406, R.C.M.
1947, and county tax collections for the year do not begin
until November 1 following the commencement of the new
fiscal year, see Section 84-4103, R.C.M. 1947. As a result,
counties incur continuing expenses during the first four
months of each fiscal year without receiving offsetting tax
revenue. To alleviate the hardship of running the county
for the first four months of each new fiscal year on a debt
basis, and registering warrants for expenses incurred during
that period, the legislature has made specific provision for
a '"reserve" to be funded by tax levies during the prior
fiscal year. Section 16-1904(3), R.C.M. 1947, provides:

The board shall then determine the amount to be
raised for each fund by tax levy by adding the

Montana Administrative Register 3-3/24/78



-427-

cash balance in the fund at the close of the pre-
ceding fiscal year and the amount of the estimated
revenuyes to accrue to the fund during the current
fiscal vyear. It shall then deduct the total
amount s0 obtained from the total amount of the
appropriations and authorized expenditures from
the fund as determined by the board. The amount
remaining is the amount necessary to be raised for
the fund by tax levy during the current fiscal
year. The board may add to the amouht necessary
to be raised for any fund by tax levy during the
current fiscal year, an additional amount as a
reserve to meet expenditures to be made from the
fund during the months of July to November of the
next fiscal year. The amount which may be so
added to any fund, as the reserve may not exceed
one~third (1/3) of the total amount appropriated
and authorized to be spent from the fund during
the current fiscal year, after deducting from the
amount. of the appropriations and authorized ex-
penditures the total amount appropriated and
authorized to be spent for election expenses and
payment of emergency warrants. The total amount
to be raised by tax levy for any fund during the
current fiscal year, including the amount of the
reserve and any amount for payment of election
expenses and emergency warrants, may not exceed
the total amount which may be raised for the fund
by a tax levy which does not exceed the maximum
levy permitted by law to be made for the fund.
(Emphasis added.)

The term "“reserve" is in a sense a misnomer. The funds
raised by levy for the reserve, in this case a road reserve,
are nothing more than operating funds for the first four
fiscal months. The reserve provision and its terminology
are a direct result of the disjunction of dates provided for
the establishment of county budgets, the commencement of tax
collections and the commencement of the fiscal year. As a
practical matter, the monies raised by the yearly tax levy,
including levy for a reserve, generate revenue for a twelve
month period running from November 1 to October 31, while
also providing funds to pay for any deficit incurred by
expenditures made during the first four fiscal months in
excess ¢of cash on hand at the end of the prior fiscal year
as the result of the prior year's levy for a reserve. Since
the reserve moneys are raised and made available expressly
for county operations of the first four months of the fiscal
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year, reserves created pursuant to Section 16-1904(3) are
not financial resources available to meet emergencies and
disasters.

In its present form, the Department's regulation requires
counties to use their road reserves for emergency show
removal. Available county resources for snow removal emer-
gencies are determined by adding the county's cash balance
as of June 30, 1977, estimated receipts from the two mill
emergency levy authorized by Section 11-4305, R.C.M. 1947,
estimated receipts from a maximum permissive road levy, and
other estimated, anticipated revenue, from which sum is
subtracted only the 1977-78 fiscal year operating budget for
county roads. No provision is made for leaving any reserve
authorized by the County Commissioners pursuant to Section
16-1904 and funded by tax levy. Insofar as the formula
fails to make provision for maintaining the integrity of the
road reserve, the regulation is inconsistent with Section
79-2501 and void.

The Department must adopt a new regulation which does not
require counties to expend their reserve to meet emergency
and disaster situations. Given the emergency hature of
requests for disaster relief by eastern Montana counties,
and the immediate need for a new regulation, it 1is
appropriate for the Department to establish an emergency
regulation pursuant to the Montana Administrative Procedure
Act, Section 82-4204(2), R.C.M. 1947.

veyy. p.?xly {ours, -
Wl  Aeber

MIKE GREELY
Attorney General

MG/MMcC,/br
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VOLUME 37 OPINION NO. 119

ANNEXATION - Methods of annexation by municipal corpora-
tions - Planned Community Development Act;

LAND USE - Adoption of a comprehensive land use plan as a

prerequisite to municipal annexation;

STATUTES -~ Repeal by implication;

STATUTORY CONSTRUCTION - Construction of Section 11-525,
R.C.M. 19%47;

STATUTORY REVISION - Need for revision of municipal annexa-
tion provisions;

SECTIONS - 11-201, 11-403, 11-403(2), 11-405, 11-511 through
11-526, 11-3801, 67-506 and 67-507, R.C.M. 1947.

HELD: 1. If a proposed annexation of land having no
resident freeholders meets the annexation
standards of Section 11-51%, R.C.M. 1947,
including the requirement that the area to be
annexed is included in and consistent with a
master community development plan previously
adopted pursuant to Title 11, Chapter 38,
R.C.M. 1947, and the city also complies with
the PCDA planning and public hearing require-
ments of Sections 11-518 and 11-520, R.C.M.
1947, the city may proceed under annexation
procedures of Section 11-403, R.C.M. 1947.

2. 36 OP. ATT'Y GEN. NO. 72 is overruled insofar
as it held that the Planned Community Develop-
ment Act of 1973, Sections 11-514 through
11-525, R.C.M. 1947, repealed Section 11-403,
R.C.M. 1947.

7 March 1978
Leo Fisher
City Attorney
City of whitefish
whitefish, Montana 59937

Dear Mr. Fisher:

You have requested my opinion concerning the following
question:

Should the City of Whitefish, a third class city

as defined in Section 11-201, R.C.M. 1947, annex
contiguous land with no resident freeholders under
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annexation procedures set forth in Section 11-403,
R.C.M. 1947, or those procedures in the Planned
Community Development Act of 1973, Sections 11-514
to 11-526, R.C.M. 19477

You have stated that the city council of whitefish, fol-
lowing the procedures of Section 11-403(2), R.C.M. 1947, has
conditionally approved the proposed annexation described in
your request. The approval is subject to determination con-
cerning the council's authority to proceed under Section
11-403(2). At the time of approval the City of Whitefish
did not have a master plan for community development as
authorized by Title 11, Chapter 38, R.C.M. 1947, but has
subsequently adopted such a plan.

The Planned Community Development Act of 1973 (PCDA),
Sections 11-514 through 11-526, R.C.M. 1947, established
comprehensive annexation procedures applicable to all
classes of cities and towns. The express purpose of PCDA 1
to provide a just, equitable and uniform method of extending
municipal boundaries. Section 11-515, R.C.M. 1947.

when PCDA was enacted in 1973 there were several existing
municipal annexation statutes found in Chapters 4 and 5 of
Title 11. PCDA did not expressly repeal these laws.
Rather, it provided in relevant part:

* Kk X

In so far as the provisions of this act are incon-
sistent with the provisions of any other law, the
provisions of this act shall be controlling. The
method of annexation authorized in this act shall
be construed as supplemental to and independent
from other methods of annexation authorized by
state law.

Section 11-525, R.C.M. 1947. A prior Attorney General
Opinion concluded that the language of Section 11-525 re-
peals only those existing annexation provisions "which
covered areas specifically addressed in PCDA." 37 OP. ATT'Y
GEN. NO. 72 (April 14, 1976). That opinion considered
Section 11-403, R.C.M. 1947, the provision in question here,
holding:

Section 11-403 was repealed with the passage of

the Planned Community Development Act of 1973 and
is no longer a proper procedure for annexation.
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Opinion NO. 72 precludes the City of Whitefish from pro-
ceeding under Section 11-403.

Absent. some change 1in the law, some clear oversight, or
manifest error, prior Attorney General opinions will not be
reconsidered. Cf. State v. Board of Examiners, 131 Mont.
188, 194, 309 P.2d 336 (1957), and State ex rel. Ebel wv.
Schye, 130 Mont. 537, 541-42, 305 P.2d 350 (1957). Two
facts support a reconsideration of Opinion NO. 72, The
first is action by the 1977 Legislature specifically amend-
ing Section 11-403. See Laws of Montana (1977), ch. 570,
sec. 1. This, standing alone, is not sufficient for recon-
sideration since the legislature cannot resurrect a repealed
statute by amending it, Department of Revenue v. Burlington
Northern Inc., 169 Mont. 202, 209, 545 P.2d 1083 (1976);
State v. Holt, 121 Mont. 459, 469, 194 P.2d 651 (1948). The
second fact, however, supports reconsideration: Opinion NO.
72 fails to mention Missoula Rural Fire District v. City of
Missoula, 168 Mont. 70, 540 P.2d 958 (1975), a case decided
a year prior to the opinion. That case considered the
effect of Section 11-525 upon pre-existing annexation laws.

while both Missoula Rural Fire District and Opinion NO. 72
reject the contention that PCDA was 1ntended merely as an
"alternative" to existing annexation statutes, the opinion's
statutory construction of Section 11-525 differs in
important respects from that of the Supreme Court. The
opinion utilizes a "“subject matter" approach, concluding
that since both PCDA and Section 11-403 provided for annexa-
tion of ‘contiguous" areas, PCDA repealed the latter
section. However, Opinion NO. 72 also held that Sections
11-511 through 11-513, R.C.M. 1947, were not repealed since
those sections concern annexation of government property, a
subject matter not specifically addressed in PCDA.

Missoula Rural Fire District adopts a more flexible
approach:

If a city can annex an area using existing annexa-
tion procedures which are not inconsistent with
the 1973 Act, it may continue to do so. But the
city must follow the procedures of the 1973 Act in
all other instances, * * *,

168 Mont. at 75. The "inconsistent" test of Missoula Rural
Fire District supplants that of Opinion NO. 72. State ex
rel. Ebel v. sSchye, supra; State ex rel Barr v. District
Court, 108 Mont. 433, 435, 91 P.2d 399 (1939). While appli-
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cations of either test may result in identical results in
some cases, different conclusions may be reached in others.

The express language of Section 11-525, as well as its
interpretation in Missoula Rural Fire District, does not
repeal prior annexation statutes but merely makes PCDA
provisions "controlling" where prior provisions are "incon-
sistant."

At issue in Missoula Rural Fire District was a provision of
Section 11-519(2)(d) of PCDA prohibiting annexation of
existing fire districts. The Supreme Court held that annex-
ation of fire district land under any annexation statute
would be inconsistant with the proscription of Section
11-519(2)(d). 168 Mont. at 75-76.

Section 11-519, R.C.M. 1947, prescribes other minimum stan-
dards for proposed annexations:

(1) A municipal governing body may extend the
municipal c¢orporate limits to include any area
which meets the general standards of subsection
(2) of this section.

(2) The total area to be annexed must meet the
following standards:

(a) it must be contiguous to the municipality's
boundaries at the time the annexation proceeding
is begun;

(b) no part of the area may be included within
the boundary of another incorporated municipality;

(¢) it must be included within and the proposed
annexation must conform to a comprehensive plan as
prescribed in Title 11, chapter 38, R.C.M. 1947;
and

(d) no part of the area may be included within
the boundary, as existing at the inception of such
attempted annexation, of any fire district
organized under any of the provisions of chapter
20, Title 11, if the fire district was originally
organized at least 10 years prior to the inception
of such attempted annexation. However, a single-
ownership piece of land may be transferred from a
fire district to a municipality by annexation as
provided in 11-2008(5).

(3) In fixing new municipal boundaries, a
municipal governing body shall, wherever
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practical, use natural topographic features such
as ridgelines and streams and creeks as
boundaries, and if a street is used as a boundary,
include within the municipality land on both sides
of the street; and such outside boundary may not
extend more than 200 feet beyond the right-of-way
of the street.

Any attempted annexation which violates one of those
standards is ‘'"inconsistent" with PCDA and void. See
Missoula Rural Fire District; supra. Therefore, as a
preliminary matter, the area to be annexed must be con-
tiguous to present city boundaries; the area may not be
included within any other incorporated municipality; the
annexation must be consistent with a comprehensive master
plan previously adopted under Title 11, Chapter 38, R.C.M.
1947; and no part of the area may be within a fire district
organized under Title 11, Chapter 20, R.C.M. 1947, with
specific exceptions. I1f the proposed annexation does not
meet these standards, the proposed annexation cannot be
accomplished under PCDA or any other annexation provision.

Since Whitefish did not have a master community plan at the
time the annexation ordinance was conditionally approved,
the approval is void.

whitefish is by no means unigque in its failure to adopt a
master plan under Title 11, Chapter 38. Master plans are
generated by '"planning boards," which may be city, county,
or city-county boards. The creation of a planning board 1is
discretionary. Section 11-3801, R.C.M. 1947, provides that
the governing bodies of cities and counties "may" create
planning boards, and in practice many localities have not
established boards. But while the creation of a planning
board and the adoption of a master plan are discreticnary
under Title 11, Chapter 38, the plain words of Section
11-519(c¢c) are mandatory, prohibiting annexation unless a
plan has been adopted and the proposed annexation is con-
sistent with the plan.

The planning requirement is consistent with the overall
purpose of PCDA to put an end to '"indiscriminate growth
patterns" in cities, Section 11-516, R.C.M. 1947, and compel
urban planning. Cities which do not now have planning
boards or master plans should act now to establish them.

The failure of Whitefish to comply with Section 11-519(c)

does not prevent it from initiating new annexation proceed-
ings now that it has adopted a master plan. The question
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remains whether it must follow PCDA procedures exclusively
or whether it may follow the annexation procedures set forth
in Section 11-403(2) provided it complies with minimum
standards of Section 11-519. This question is answered by
determining whether application of Section 11-403(2) would
be inconsistant with the provisions of PCDA.

Briefly summarized, Section 11-403(2) provides for initia-
tion of annexation proceedings by city council resolution.
Written notice is then given te all property owners within
the area to be annexed and general notice given by newspaper
publication. Twenty days are allowed for expressions of
disapproval by freeholders within the territory to be
annexed, and the area cannot be annexed if written protests
are filed by a majority of area freeholders. Freeholder has
a statutory definition, being a person having an estate of
inheritance or life. Sections 67-506 and 67-507, R.C.M.
1947.

While the right of protest under Section 11-403(2) extends
to all freeholders of the area to be annexed, the right of
protest under PCDA is limited to "resident freeholders." A
"resident freeholder" is defined as:

**% [A] person who maintains his residence on real
property in which he holds an estate of life or
inheritance or of which he is the purchaser of
such an estate under a contract for deed, some
memorandum of which has been filed in the office
of the county clerk and recorder. (Emphasis
added. )

Section 11-516(3), R.C.M. 1947. Annexation under FCDA may
be initiated and disapproved only by the governing body of
the municipality or by fifty-one percent (51%) of the
"resident freeholders" of the territory to be annexed,
Sections 11-517, 11-518(e) and 11-520(8), R.C.M. 1947.
Since there are no '"resident freeholders" in the areas under
consideration in Whitefish, there is no inconsistency in
granting non-resident "freeholders" a right of protest as
provided in Section 11-403(2).

However, in other respects the application of Section 11-403
to the proposed Whitefish annexations is inconsistent with
PCDA. Section 11-403 provides no planning requirements
which correspond to those of Section 11-518, and makes no
provision for participation of c¢ity or town residents
similar to that provided in Section 11-520(4) and (5).
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Section 11-518 reqguires that upon initiating annexation
questions, the municipality must prepare a comprehensive
plan for the area to be annexed. That plan must include
maps detailing land use patterns and present services in the
area, and a statement of plans for extending additional
municipal services into the area. These requirements are
consistent with ©PCDA's purposes of eliminating indis-
criminate municipal growth and providing for planned,
equitable development of new areas. The PCDA planning
requirement is not limited to residential areas. Section
11-516(2) expressly provides:

Municipalities are created to provide the govern-
mental services essential for sound urban develop-
ment and for the protection of health, safety and
welfare in areas being intensively used for resi-
dential, commercial, industrial, institutional and
governmental purposes or in areas undergoing such
development and future annexation must consider
these principles.

PCDA also provides for the input and participation of city
or town residents in the annexation process although city
residents have no right of protest. There is no similar
role granted municipal residents under Section 11-403. The
PCDA preamble of legislative purpose, Section 11-515, ex-
pressly finds that many areas are annexed without provision
for adeguate city services, to the detriment of owners of
such areas, and that, similarly, many annexed areas do not
pay their just and egual share for municipal services.
"Therefore, it is the purpose of this act to develop a just
and equitable system of adding to and increasing city bound-
aries for the state of Montana #*** " Participation of
residents of the existing municipality is in line with that
purpose. Section 11-520(4) provides, "*** all residents of
the municipality shall be given an opportunity to be heard,"
and the municipal governing body must take all public
comment into consideration in making a final determination
concerning the proposed annexation, Section 11-520(5).

Any annexation accomplished without comprehensive planning
similar to that required under Section 11-518 and without a
publi¢ hearing providing for full public participation as
provided in Section 11-520(4) and (5) is inconsistent with
PCDA. The PCDA planning and hearing provisions are
*controlling” and must be followed.

3-3/24/78
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The result is a blending of PCDA with Section 11-403, and in
the end little is left of Section 11-403. That section
becomes merely a vehicle to give a voice to non-resident
freeholders of areas which the city proposes to annex. The
alternative to this amalgamation of annexation procedures is
to void all annexation statutes which are inconsistent with
PCDA in any respect, This all or nothing approach finds no
support in the limited language of Section 11-525: “Insofar
as the provisions of this act are inconsistent with the
provisions of any other law, the provisions in this act
shall be controlling." (Emphasis supplied.)

The legislature's approach to existing annexation law 1in
Section 11-525% is unfortunate. Testing annexation statutes
enacted prior to PCDA for inconsistency is a burdensome
task, wultimately producing unsatisfactory results, The
annexation provisions existing at the time of PCDA enactment
wvere enacted piecemeal during several legislative sessions,
See 36 OP. ATT'Y GEN, NO. 72 (1976). While it is apparent
that several of the existing provisions on their face
present no inconsistency with PCDA and are intended to have
continuing 1life, specifically those provigsions for the
excising of territory already included within the municipal
boundaries, Section 11-501 through 11-505, and provisions
for merger of contiguous cities and towns, Section 11-405,
R.C.M. 1947, other sections such as 11-403 present difficult
questions which are better resolved by clear and unambiguous
legislation. There is urgent need for new annexation legis-
lation bringing together all modes of annhexation into a
single, clear, simplified and comprehensive annexation
statute.

THEREFORE, IT IS5 MY OPINION:

1. If a proposed annexation of land having no
resident freeholders meets the annexation
standards of Section 11-519, R.C.M. 1947,
including the requirement that the area to be
annexed is included in and consistent with a
master community development plan previously
adopted pursuant to Title 11, Chapter 38, R.C.M.
1947, and the city also complies with the PCDA
planning and public hearing requirements of
Sections 11-518 and 11-520, R.C.M. 1947, the city
may proceed under annexation procedures of Section
11-403, R.C.M. 1947.
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36 OP. ATT'Y GEN. NO. 72 is overruled insofar as
it held that the Planned Community Development Act
of 1973, Sections 11-514 through 11-525, R.C.M.
1947, repealed Section 11-403, R.C.M. 1947,

eneral’}'
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VOLUME 37 OPINION NO. 120
ALCOHOL - Elements of DWI;

MOTOR VEHICLES - DWI;

Sections 32-2142; 32-2142(a), (c); 32-2142(2)

Laws
Laws

HELD:

Harol
Yello
Yello
Billi

Dear

of Montana (1977), ch. 298, sec. 1;
of Montana (1977), ch. 430, sec. 1.

In order to sustain a conviction for driving under
the influence of alcohol, the S5tate must prove
actual physical control of a motor vehicle while
under the influence of alcochol. Section 32-2142
does not require proof that a person was under the
influence of alcohol to a degree which renders him
incapable of safely driving a motor vehicle.

14 March 1978
d F. Hanser
wstone County Attorney
wstone County Courthouse
ngs, Montana 59101

Mr. Hanser:

You have requested my opinion on the following gquestion:

Prior
sec.

In order to sustain a conviction for driving under
the influence of alcohol (DWI), does §32-2142,
R.C.M. 1947, as amended by the 1977 legislature,
require proof of intoxication to a degree which
renders the person incapable of safely driving a
motor vehicle, or only proof of actual physical
control of an automobile while under the influence
of alcohol?

to amendment by Laws of Montana (1977), ch. 430,
1, the offenses of driving under the influence of

alcohol and driving under the influence of drugs were con-

taine

Secti

d in separate subsections:

It is unlawful...for any person who is under the
influence of intoxicating liquor to drive or be in
actual physical control of any motor vehicle upon
the highways of this state.

on 32-2142(a), R.C.M. 1947.
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It is unlawful...for any person who is a habitual
user of or under the influence of any narcotic
drug or who is under the influence of any other
drug to a degree which renders him incapable of
safely driving a motor vehicle to drive a motor
vehicle within this state.

Section 32-2142(c), R.C.M. 1947.

Chapter 430 redesignated the subsections and combined the
definition of the offenses into a single subsection:

It is unlawful...for any person who is under the
influence of alcohol or any narcotic drug or any
other drug to a degree which renders him incapable
of safely driving a motor vehicle to drive or be
in actual physical control of a motor vehicle
within this state. The fact that any person
charged with a violation of this subsection is or
has been entitled to use such a drug under the
laws of this state does not constitute a defense
against any change of violating this subsection.

Section 32-2142(3), R.C.M. 1947 (1977 Supp.).

You question whether the qualifying language, "to a degree
which renders him incapable of safely driving a motor
vehicle," now applies to alcohol as well as "any other
drug," thereby adding a new element to the offense of
driving under the influence of alcohol.

The statute as amended is ambiguous because it is sus-
ceptible of more than one interpretation. The qualifying
language may be construed as modifying only "any other drug"
or as relating to all substances listed in the subsection.
In resolving this ambiguity the intention of the legislature
controls. Hammill v, Young, 168 Mont. 81, 84, 540 P.24 971
(1975).

In this regard the title of the act is relevant because it
is "indicative of the legislative intent in passing it."
Nangle v. Northern Pac. Ry., 96 Mont. 513, 522, 32 P.24 11
(1934). The title is also important because Article V,
§11(2) of the 1972 Montana Constitution requires that the
subject of a bill be "clearly expressed in its title." The
title of Chapter 430 enumerates those things the legislature
sought to accomplish in amending §§32-2142, 31-145, 146 and
149:
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AN ACT TO REVISE THE PENALTIES FOR DRIVING WHILE
UNDER THE INFLUENCE OF ALCOHOL OR DRUGS; TO
CLARIFY THAT HABITUAL USERS WHO DRIVE ARE NOT
SUBJECT TO CRIMINAL PENALTIES UNLESS THEY ARE
UNDER THE INFLUENCE WHEN THEY DRIVE; TO PROVIDE
FOR SUSPENDED EXECUTION OF SENTENCE CONDITIONED
UPON EDUCATION OR TREATMENT; AMENDING SECTIONS
31-145, 31-146, 31-149, AND 32-2124, R.C.M. 1947.

Changing the elements of the offenses to require that a
person be under the influence of alcohol or narcotic drugs
"to a degree which renders him incapable of safely driving a
motor vehicle" was not a stated purpose.

The legislature did not intend this result. This is made
clear by comparing §31-2142(2) with §§31-146 and 149. Both
sections were also amended by the act, and because they
relate to the same general subject, must be construed
together with §32-2142(2). See Aleksich v. Industrial
Accident Fund, 116 Mont. 127, 137, 151 P.2d 1016 (1944).
Section 31-146 provides for mandatory revocation of drivers
licenses upon conviction of or forfeiture of bail for
certain offenses, including the following:

Driving a motor vehicle while under the influence
of alcohol or narcotic drug, or willfully or
knowingly under the influence of any other drug to
a degree which renders him incapable of safely
driving a motor vehicle or a combination there-
of....

Section 31-149(b) specifies the period of such revocation:

[W]lhen any person is convicted or forfeits bail or
collateral not vacated for the offense of
operating or being in actual physical contreol of a
motor vehicle while under the influence of alcohol
or narcotic drugs, or knowingly or willingly under
the influence of any other drug to a degree which
renders him incapable of safely driving a motor
vehicle or a combination thereof, the division
shall, upon receiving a report of such conviction
or forfeiture of bail or collateral not vacated,
suspend the license or driving privilege of such
person for a period of 6 months.
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qualifying language in each case applies only to being

under the influence of "any other drug," and is compelling
evidence that the legislature intended to retain the same
distinction in §31-2142(2).

THEREFORE, IT IS MY OPINION:

vVer
l/

MIKE

Y w—
GREELY
Attorney General

In order to sustain a conviction for driving under the
influence of alcohol, the State must prove actual
physical control of a motor vehicle while under the
influence of alcohol. Section 32-2142 does not require
proof that a person was under the influence of alcohol
to a degree which renders him incapable of safely
driving a motor vehicle.

truly yours, »

BJIG/s0
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