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BEFORLE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PROPOSED AMEND-
of Rules relating to annual } MENT OF ARM RULES 2-2.14
vacation leave for State ) (14)-514100, 2-2.14(14)-
emp loyees ) 514120, 2-2.14(14)-814200,
) and 2-2.14(14)-814230,
) (ANNUAL VACATION LEAVE)

NO PUBLIC HEARING CONTEM-
PLATED

TO: All interested persons:

1. On or after March 27, 1978, the Department of
Administration proposes to amend ARM 2-2.14(14)-S14100,
2-2.14(14)-514120, 2-2.14(14)-514200 and 2-2.14(14)~-514230.

2. As proposed to be amended, the rules read as
follows (matter to be stricken is interlined, new matter
underlined) :

2-2.14(14)-514100 CALCULATING ANNUAL LEAVE CREDITS.
Subsection (1) through (3) remain the same.

Subsection (4) remains the same except that the chart has been
revised as follows and one sentence has been added:

Not in pay status

for entire month

-85748 x No. hrs. .058 x No. hrs.
86524 x No. hrs. .069 x No. hrs.
T886%%# x No. hrs. .081 x No. hrs.
=9923% x No, hrs. 2092 x No. hrs.

If a monthly employee is not in a pay status for the entire
month and receives pro-rated benefits, the vacation leave
credits are to be rounded to two digits beyond the decimal
point and carried in the employee's account in that configura-
tion.

Subsection (%) remains the same except that the chart has been
revised as follows:

80 hours in pay status Less than 80 hrs. in pay
per pay pericd status per pay period
47616 4.62 +953%8 .058 x no. hrs.
5:539 5.54 06924 .069 x no. hrs.
6462 6.46 +886%7 .081 x no. hrs.
F<385 7.38 +99233% .092 x no. hrs.

(6) Such leave credits for bi-weekly employees are to be
rounded to three two digits beyond the decimal point and
carried in the employee's account in that configuration.
2-2,14(14)-514120 ACCERLERATED EARNING SCHEDULE. The
first two sentences remain the same. The rest of the rule is
amended to read: For calculating vacation leave credits, twe
theusand eighty 42086} hours 452 weeks x 46 heurs) shat: egual
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one {1} years twelve (12) months will constitute a full year.
"Years of employment" shall only include those months in which
an employee was not on leave without pay more than fifteen (15)
working days. Therefore, if an employee has prior service
on a part-time basis or a seasonal basis that lasts for less
than one full year, ehe time wiil be eenverted te hours and
divided by 27080 hours te egquael ene year and if the employee
is in a pay status over one-half of the days in a month, that
Tull month will be counted for earning vacatlion leave credits
at the accelerated rate. This will also apply to part-time
employees who work at least twenty (20) hours each week of a
pay period and are in a pay status over cne-half of the days
in a month. The last sentence of that section will read:
This mititary serviee kime aceruai benefie is effeetive on
duly iy 3977+ Military service time which meets the above
criteria will count towards accruing accelerated vacation
leave credits effective July 1, 1977.

2-2.14(14)-514200 VACATION LEAVE ACCRUED DURING LEAVES OF
ABSENCE WITHOUT PAY, Employees taking an a appreved leave of
absence without pay which exceeds fifteen (15) calendar days
shall only accrue vacation leave credits for the first fifteen
(15) days of the absence. Those employees who have not yet
worked the qualifying six-month period, and who take an over
fifteen (15) day leave of absence without pay, must begin anew
the qualifying period to earn vacation credits. The employee
would not lose any accrued vacation leave credits, but would
not be eligible to use any credits until after working for six
continuous months.

2-2.14(14)-514230 EMPLOYEE LEAVE RECORD. This section will
have one sentence added at the end of the paragraph to read:
Carry-over of vacation leave credits will be computed on a

calendar year basis and not on a fiscal year basis. (Revised
example of Employee Leave Record follows.)
3. The rules are proposed to be amended to provide

clarification of some ambiguities found in the annual vacation
leave rules presently in effect. It was determined by the
Personnel Divisicon that an employee's vacation leave credits
should only be carried out to two decimal points on leave
records to lessen the chances of bookkeeping errors being made
in manually kept records. Also, some editorial changes are
being made to clarify the meanings of certain sections of the
rules.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to
Mr. William 8. Gosnell, Administrator, Personnel Division,
Department of Administration, Room 101, Mitchell Building,
Hlelena, Montana 59601, no later than March 24, 1978.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written

MAR Notice No. 2-2-23 5w s 2-2/24778
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request along with any written comments he has to Mr. William
S. Gosnell, at the above address, no later than March 24, 1978.

6. If the agency receives reguests for a public hearing
on the proposed amendment from more than 10% or 25 or more
persons who are directly affected by the proposed amendment,
or from the Administrative Code Committee of the legislature,
a hearing will be held at a later date. NWotice of the hearing
will be published in the Montana Administrative Register.

7. The authority of the agency to make the proposed
amendment is based on Section 59-913, R,C.M. 1947. Imple-
mentation authority is based on Section 59-1001-59-1007.1,
R.C.M. 1947,

-
/

Méﬁﬁdﬁ.wihﬁ,_m._mmw
Jack C. Crosser, Director
Department of Administration

Certified to the Secretary of State, February /5 , 1978.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPQOSED

of Rules relating to sick leave) ' AMENDMENT OF ARM RULES

for State employees ) 2-2,14(20)-514280, 2-2.14
) (20)-5142%0, 2-2.14(20)-
) 514330, and 2-2.14(20)-~
) 514450 (SICK LEAVE)

NO PUBLIC HEARING CONTEM-
PLATED

TO: All interested persons:

1. On or after March 27, 1978, the Department of Admin-
istration proposes to amend ARM 2-2.14(20)-514280, 2-2.14(20)~
514290, 2-2,14(20)~S514330 and 2-2.14(20)-514450.

2. As proposed to be amended, the rules read as
follows (matter to be stricken is interlined, new matter
underlined) :

2-2.14(20)-514280 CALCULATING SICK LEAVE CREDITS.

Section (1) remains the same,

Section (2) remains the same; (2)(a), the second sentence
reads as follows: If the employee is in a pay status less
than a full month, he/she accrues 04615 .046 sick leave
credits for each hour in a pay status. If a monthly employee
is not in a pay status for the entire month and receives pro-
rated benefits, the sick leave credits are to be rounded to
two digits beyond the decimal point and carried in the employee 5
account in that configuration.

(2) (b) Bi-Weekly Pay Period: If the employee is in a
pay status eighty (80) hours or more in a pay period, he/she
accrues 3-652 3 69 hours sick leave credits per pay period. If
the employee is in a pay status less than eighty (80) hours,
he/she accrues 04615 .046 sick leave credits for each hour in
a pay status. Sick leave credits for bi-weekly employees are
to be rounded to ®hree two digits beyond the decimal point
43:692% (3.69) and carried in the employee's account in that
configuration.

2-2.14(20)-514290 PERMANENT PART-TIME EMPLOYEES. Will
remain the same except for Iast sentence which will read:
Example: Sick Leave Credits = +646%5 ,(046 x Hours worked.

2-2.14(20)-514330 SICK LEAVE ACCRUAL DURING LEAVES OF
ABSENCE WITHOUT PAY. Employees taking am appreved a leave of
absence without pay which exceeds fifteen (15) calendar days
shall only accrue sick leave credits for the first fifteen (15)
days of the absence. Those employees who have not yet worked
the gualifying three-month period, and who take an over
fifteen (15) day leave of absence without pay, must begin anew
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the gualifying period to earn sick leave credits. The employee
would not lose any accrued sick leave credits, but would not be
eligible to use credits until after working for three contin-
uous months.

2-2.14(20)-514450 EMPLOYEE LEAVE RECORD, This section
will have one sentence added at the end of the paragraph to
read: BSick leave credits will be computed on a calendar year
basis and not on a fiscal year basis. (Revised example of
Employee Leave Record follows.)

3. The rules are proposed to bhe amended to provide
clarification of some ambiguities found in the sick leave rules
presently in effect. It was determined by the Personnel
Division that an employee's sick leave credits should only
be carried out to two digits on leave records to lessen the
chances of bookkeeping errors being made in manually kept
records. Also, some editorial changes are being made to
clarify the meanings of certain sections of the rules,

4, Interested persons may submit their'data, views or
arguments concerning the proposed amendments in writing to
Mr., William S. Gosnell, Administrator, Personnel Divsion,
Department of Administration, Room 101, Mitchell Building,
Helena, Montana 59601, no later than March 24, 1978.

5. If a person who is directly affected by the
proposed amendment wishes to express his data, veiws and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this’ request
along with any written comments he has to Mr, William 8.
Gosnell, at the above address, no later than March 24, 1978.

6. If the agency receives requests for a public hearing
on the proposed amendment from more than 10% or 25 or more
persons who are directly affected by the proposed amendment,
or from the Administrative Code Committee of the legislature,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register,

7. The authority of the agency to make the proposed
amendment is based on Section 59-913, R.C.M. 1947. Implementa-
tion authority is based on Section 59~1007-59-1008, R.C.M.
1947.

ck C. Crosser, Director
epartment of Administration

Certified to the Secretary of State, February sy , 1978,
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BEFORE THE DEPARTMENT QF AGRICULTURE
STATE OF MONTANA

In the Matter of the Department) NOTICE OF PROPOSED REPEAL of
of Agriculture Repealing Rule )} Rule 4-2.22(6)-322080. WO
4-2,22(6)-822080 in the present) PUBLIC HEARING CONTEMPLATED
Chapter 22 and new Chapter 10, )

of the Rules of this department)

TO: All Interested Persons

1. On March 28, 1978, the Department of Agriculture
proposes to REPEAL rule 4-2,22(6)-822080. This rule is belng
repealed for clean-up purposes.

2. The proposed rule is belng repealed because the
department has made avallable 1n every county tralning for
every individual desiring private applicator certification to
use restricted use pesticides.

3. Interested persons may submit their data, views, or
arguments, concerning the proposed repealed rule in writing
to Mr. W. Gordon McOmber, Director, Montana Department of
Agriculture, 1300 Cedar Street, Airport Way - Building West,
Helena, Montana 59601.

4, If a person directly affected wlshes to express their
data, views or arguments orally or in writing at a public
hearing they must make written request for a public hearing
and submit thelr request along wilth any written comments to
Mr. W. Gordon McOmber before March 24, 1978.

5. If the department receives requests for a public
hearing on the proposed repeal of this rule from more than ten
percent (10%) or twenty-five (25) or more persons directly
affected, a public hearing will be held at a later date., You
will be notiflied of a public hearing.

6. The autnecrity of the department to repeal this rule
is based on 27-234, R,C.M. 1947.

W. GORDON McOMBER, Director
DEPARTMENT OF AGRICULTURE

Certified to the Secretary of State February 15, 1978.
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BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the Matter of the Department) NOTICE OF PROPOSED AMENDMENT
of Agriculture Amending rules ) of rules in Chapters 6; 14,
for the present Chapters, 6; ) 18; 22; 28 and 34. NO PUBLIC
14; 18: 223 28 and 34. )  HEARING CONTEMPLATED

TO: All Interested Persons

1, On March 28, 1978, the Department of Agriculture
proposes to amend rules for chapters 6, 14, 18, 22, 28 and 34.
These amendments are a clean-up process and are not considered
as major changes. Most changes are language clarificatlon to
comply with the Annual Review Process and/or a result of
departmental reorganization.

2. Rules listed below have language changes which
could be considered more than a routine clean-~up process.

Chapter 6:

§-2.6(2)-S647(1)(d) add this sentence before the history:
A duplicate decal may be issued by the department upon re-
ceiving satisfactory evidence that the original decal was

destroyed.
Chapter 22:

4-2.22(1)-82200(5) Commercial pesticide seed treatment
applicators, thos seed treaters using fumigants, vertebrate
pest control applicators using ground applied baits....

(6) An applicator not experiencing any pestieide
accidents or oceurences involving general use pesticide(s)....

4-2.22(2)-82270 (add before history) Cancellation of an
escrow account may be accomplished by the Jicensee submitting
a notarized statement to the department declaring that there
are no pending or known claims or judgements against the
licensee.

4-2.22(2)-32280(5) (add after first paragraph) The depart-
ment may accept for certification those federal employees
certifed Ehrough an EPA approved federal agency certification
program or if the employee has been certified by another state
with comparable requirements and standards of the department.
The department reserves the right to require federal employees
to meet any special state certification standards.

(eliminate all of the secon paragraph under (5) beginning
with: The-deparbmenb-witi-peview=-= through (a)(b)(c)(d) and
(e).

4-2,22(2)~52290(2) All applicants, whether commercial,
public utility, or government, licensed or certified-licensed,
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aerial or ground, shall be classified into one or more of....

hap.22(2)-822000(1)....ARny~individuet—applying—Ffor-a
license-shall-be-veguired-seo-pass—a-writben—ecxamination-prier
bo-tieenBingy-meesing-bhe—genennl-competeney—obandarde-of
this-peguiationy Any individual applying for a license or
a certification-license shall be required to pass a written
examination prior to....

The compentency of applicants shall be determined by thelr
knowledge and passage of written examinatlions on the subject
set forth in the Mentana-Pesbieide-Manuai-fov-Applieabtors—ond
Dealtersy-Ceopernbive-EBxbensten-Services-Monsana-Sbate-Univer-
8i6¥y-+9%Uy departments designated manuals for applicators,...
The department may accept licensee examination scores from other
States il the examination(s) are equivalent to the departments
examinations, in iieu of the licensee having to pass the depart-
ments examinatlions. However all other standards and reguire-
ments of the department must be met by the licensee. The
department wlll attempt to establish reciprocal licensing and
certification agreements to assist in limliting the examination
proce?s)for licensees.

2)...

(5) Requalification. All-persens-lieecnsed-as-appiieabors
$p-1075-deosiring-a-ticense-for-tho-satendar-year-1976-and-1947
ag-debermined-by-apptieabor-etaspnifieabions-may-be-required
to-pequatify-for-licensing-by-passing-bhe-basta-examinatbioen
éiltnbion-and-equipment-examinabiony-and-the-ppeeific-examina-
tion-ep-examinatbione-required-by-the-deparément-per—appiieca—
top-alagsifieationr Thereaftery-applieabors Applicators.....

4-2.22(6)-322060(3)(second paragraph)

Applicants who are unable to read and understand labels
or who have failed their examination or received a score of
less than fifty percent (50%) on the quiz.....

4-2.22(10)-522120(2) Retall sales of pesticides awme not
meeting these limitations shall be considered a vicolation of
the Act. All retailers shall maintain for inspectional pur-
poses, shipplng, purchase, or involce records of pesticide
products received.

4-2.,22(10)-522130£3) eliminate completely part £33
£43(3)

(11) eliminate all of this part
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b4-2.,22(18)-522260(1) By-Geteber-225-197%%5-atd All pesticide
products classified by the department must bear...

4=, 22(22)-522360(1)

UGARL-mepns-bhe-government-apeney-plan-for-qunt i fying
fedevnl-employece—Ffopwecrbifiention-as-appiicaborn-of-reshriabed
uge-pestieides~

L3inge-purehapespinpie-uae—eerbifientionl-neans-the-process
whereby-a-farm-applientor-may—obsain-under-ecrbain-condibions
and-ptandards-—ene-bime-entyy~bhe-upewof-a-resbrietbed-une
pesbreide-from-the-deparbment -

Chapter 28:

4-2.28(10)~528040(1)(b) operating loans may be made for
$155000-e% sixty percent (60%) of the value of the mortgaged
propertys. whiehever-ip-1ess~-

3. The reason for these amendments is to better c¢larify
the language and restructure the departments rules for better
clarification under the new reorganizational structure and
compliance with the current laws of Montana.

b, Interested persons may submit thelr data, views, or
arguments concerning the proposed amendment to Mr. W. Gordon
McOmber, Director, Montana Department of Agriculture, 1300
Cedar Street, Airport Way-Building West, Helena, Montana 59601,

5. If a person directly affected wishes to express
their data, views or arguments orally or in writing at a public
hearing they must make written request for a public hearing
and submit their request along with any written comments to
Mr. W. Gorden McOmber before March 24, 1978.

6. If the department receives requests for a public
hearing on the proposed amendments from more than ten percent
(10%) or twenty-five (25) or more persons directly affected,
a public hearing will be held at a later date. You will be
notified of a public hearing.

7. The authority of the department tc amend these rules
is based on 82-4203, R.C.M. 1947,

DON McOMBER, Director

DEPARTMENT OF AGRICULTURE
Certified to the Secretary of State February 15, 1978.
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BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the Matter of the Department) NOTICE OF PROPOSED AMENDMENT
of Agriculture Amending Rules ) of Rules for All of Title
for the entire department by ) 4, Administrative Rules of
reorganization of saild depart- ) Montana. NO PUBLIC HEARING
ment. ) CONTEMPLATED .

TO: All Interested Persons

1. On March 28, 1978, the Department of Agriculture
proposes to amend rules for all of Title 4, Administrative
Rules of Montana to restructure sald rules to accomodate
the reorganizational structure of thils department.

2. The changes made through this notice will be strictly
a codification of the numbering system with some chapters
being consolidated into one and all chapter numbers being
changed to fit the new structure.

A new and old table will become part of this Title for
crogs reference from present rule numbers to the newly assigned
numbers and new chapter numbers.

Rules for Chapter 1 remain the same.

Rules for Chapter 2 reamin the same.

Rules for Chapter 6 moved to Plant Industry Chapter but
011 rules asslgned to the Rural Development Unit will become
part of the Chapter 6 rules. ’

Rules presently found in chapters 6, 10, 14, 18, & 34
are now consclidated into a new Chapter 14 (Plant Industry).

Rules Presently found in Chapter 22 willl be transferred
to the new Chapter 10 (Environmental Management).

Chapter 26 - Marketing & Transportation Division will
become a new Chapter 18 (Transportation Unit).

A new Chapter 22 will be for the new Crop and Livestock
Reporting Unit.

Prezent Chapters 16 & 30 will be eliminated,

Chapters 38, 42 & 46 under Sub-Title 3 will be eliminated.

New Chapter 26 (Wheat Research and Marketing Committee)
will be created.

Also a new Chapter 30 (Board of Hail Insurance).

3. The reason for the amendment of the above Title is
te follow the Annual Review Process and clarilfy the rules now
in force through a consolidation of the chapters of the de-
partment. The department underwent reorganization in November,
1977 and eliminated some divisions by consolidating into
three (3) major divisions and four (4) units,

' Interested persons may submit their data, views, or
arguments concerning the proposed amendment to Mr. W. Gordon
McOmber, Director, Montana Department of Agriculture, 1300
char Street, Alrport Way- Building West, Helena, Montana
59601,
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5. If a person directly affected wishes to express their
data, views, or arguments orally or in writing at a publlc
hearing they must make written reguest for a public hearing
and submit their request along with any written comments to
Mr. W. Gordon McOmber before March 24, 1978.

6. If the department receives requests for a public
hearing on the proposed amendments from more than ten percent
(10%) or twenty-five (25) or more persons directly affected
a public hearing will be held at a later date. You will be
notified of a publie hearing.

7. The authority of the department to amend these rules
is based on 82-4203, R.C.M. 1947,

/,

W. GORDON McOMBER, Director

DEPARTMENT OF AGRICULTURE

Certified to the Secretary of State February 15, 1978.
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BEFORE THE STATE AUDITOR
AND EX OFFICIO COMMISSIONER OF INSURANCE
OF THE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING FOR
adoption of a rule relating to) THE ADOPTION OF A PROPOSED
life insurance solicitation. ) RULE

(Life Insurance Solicitation)

TO ALL INTERESTED PERSONS:

1. A public hearing will be held on April 12, 1978, at
9:00 a.m., in the Senate Chambers, State Capitol, Helena, Mont-
ana to consider proposed action of the Commissioner of Insurance
to adopt administrative rules relating to life insurance solici-
tation and requiring the furnishing of specified information to
prospective purchasers of life insurance.

Rationale: The purpose of the rule is to require in-
surers to deliver to prospective buyers of life insurance, in-
formation that will improve the buyer's abilitry to select the
most appropriate plan of life insurance for his needs, improve
the buyer's understanding of the basic features of the policy
that has been purchased or that is under consideration and im-
prove the buyer's ability to evaluate the relative costs of
similar plans of life insurance.

The proposed rule is patterned after the Model Life In-
surance Solicitation Regulation of the National Association of
Insurance Commissioners, and applies to any solicitation, nego-
tiation or procurement of life insurance occurring within this
State. This rule will also apply to any issuer of life insur-
ance contracts, with certain specific exceptions. The rule
would not be effective until next November at the earliest.

3. Copies of the proposec rule are available at the
office of the Commissioner of Irsurance, Mitchell Building,
Helena, Montana 59601.

In summary, the regulatior defines various terms, speci-
fies life insurance cost indexez, imposes disclosure require-
ments, and requires the preparation and distribution of a life
insurance buyer's guide.

4. Interested persons may submit data, views or arguments
concerning the proposed regulation orally, or in writing, at
the hearing. Comments may also be submitted in writing to the
gommi;séoner of Insurance, at the above address, prior to April

0, 78.

5. Josephine Driscoll, Chief Deputy Commissioner of
Insurance, has been designated to preside over and conduct the
hearing.

6. The authority of the Commissioner is based upon
40-2710, R.C.M. 1947 and implements 40-3502.1(1), R.C.M. 1947.
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soel S AT
E.V. "SONNY" OMHOLT

STATE AUDITOR & EX OFFICIO
COMMISSIONER OF INSURANCE

Certified to the Secretary of State February 15, 1978.
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BEFORE THE STATE AUDITOR
AND EX OFFICIO COMMISSIONER OF INSURANCE
OF THE
STATE OF MONTANA

In the matter of the adoption) NOTICE OF PUBLIC HEARING FOR

of a rule relating to the re-) THE ADOPTION OF A PROPOSED

placement of life insurance ) RULE

and the repeal of rules 6-2.6) (Replacement of Life Insurance)

(2)-8650, 6-2.6(2)-5660, 6-2 ) AND THE REPEAL OF RULES FOUND

.6(2)-5670 and 6-2.6(2)-5680 ) 1IN SUB-CHAPTER 2

found in Sub-Chapter 2. Y (Life Insurance Solicitation
and Sales)

TO ALL INTERESTED PERSONS:

1. A public hearing will be held on April 12, 1978 at
9:00 a.m., in the Senate Chambers, State Capitol, Helena, Mont-
ana to consider proposed action of the Commissioner of Insurance
to adopt administrative rules relating to replacement of life
insurance and to repeal rules presently found in Sub-Chapter 2
of the Administrative Rules of Montana.

2. Rationale: The purpose of the revised rules is to
protect the interests of life insurance owners by establishing
minimum standards to be applied in the replacement of any such
policies or contracts. In any transaction involving the re-
placement of such coverages it is essential that the owner be
furnished full and clear information in his own best interest.
This regulation is intended alsc to reduce the opportunity for
misrepresentation and incomplete comparisons, and to preclude
unfair methods of competition and unfair practices.

The rules to be repealed are found on pages 6-20 through
6-22 of the Administvative Rules of Montana under Sub-Chapter 2,
and would be replaced by the adoption of a new rule covering
life insurance solicitation.

3. Copies of the proposed rule are available at the
office of the Commissioner of Insurance, Mitchell Building,
Helena, Montana 59601.

In summary, the regulation provides a detailed definition
of “'replacement", defines other terms, exempts annuities, credit
life, group "2 and other categories of insurance, specifies
the duties of agents and insurers and creates a notice form.

4. Interested persons may submit data, views or arguments
concerning the proposed regulation orally, or in writing, at
the hearing. Comments may also be submitted in writing to the
Commissioner of Insurance, at the above address, prior to April
10, 1978.

5. Josephine Driscoll, Chief Deputy Commissioner of
Insurance, has been designated to preside over and conduct the
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hearing.
6. The authority of the Commissioner is based upon
40-2710, R.C.M. 1947 and implements 40-3505, R.C.M. 1947.

COMMISSIONER QF INSURANCE

Certified to the Secretary of State February 15, 1978.
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BEFORE THE STATE AUDITOR
AND EX OFFICIO COMMISSIONER OF INSURANCE
OF THE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING FOR

adoption and amendment of rules) THE ADOPTION AND AMENDMENT OF

relating to credit life and ) RULES RELATING TO:

disability insurance. ) (Credit Life and Disability
Insurance)

TO ALL INTERESTED PERSONS:

1. A public hearing will be held on April 13, 1978, at
9:00 a.m., in the Senate Chambers, State Capitol, Helena, Mont-
ana to consider proposed action of the Commissioner of Insurance
to adopt and amend administrative rules relating to credit life
and disability insurance.

2. Rationale: The purpose for these proposed changes is
to prohibit excessive charges; unfair trade practices currently
taking place; revise the table for credit disability rates in
accordance with legislative changes; limit pay-outs so that
insurers maintain sufficient funds to pay claims and clarify
present rules.

3. Copies of the proposed rules and the amendments are
available at the office of the Commissioner of Insurance,
Mitchell Building, Helena, Montana 59601.

In summary, the regulations specifically require that
anticipated loss ratio of "claims incurred" to "premiums earned"
is not less than 50%; reduce credit 1ife rates; amend "Limita-
tion on Presumption of Reasonableness' provisions for credit
life and disability; clarify refund provisions; provide for
joint credit life; extend credit disability rates to 10 years;
and require creditors to remit premiums collected to insurers.

4. Interested persons may submit data, views or arguients
concerning the proposed regulations orally, or in writing, at
the hearing. Comments may also be submitted in writing to the
Commissioner of Insurance, at the above address, prior to April
10, 1978.

5. Josephine Driscoll, Chief Deputy Commissioner of
Insurance, has been designated to preside over and conduct the
hearing.

6. Authority of the Commissioner is based upon 40-4215,
R.C.M. 1947 and primarily implements 40-4210 and 40-4211, R.C.M.
1947. T (G

SN

E. V. "SONNY" OMHDLT
STATE AUDITOR & EX OFFICIO
COMMISSIONER OF INSURANCE

Certified to the Secretary of State February 15, 1978.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption ) SUPPLEMENTAL NOTICE OF
of rule ARM 16-2.14(10)-514481 ) PUBLIC HEARING FOR
regarding water quality ) ADOPTION OF RULE
standards and repeal of ) ARM 16-2.14(10)-514481
rule ARM 16-2.14(10)-514480 ) AND REPEAL OF RULE
regarding water quality ) ARM 16~2.14(10)-514480
standards ) (Water Quality Standards)

On January 25, 1978, the Board of Health and Environmental
Sciences (Board) published notice of a proposed rule concern-
ing water quality standards. Subsequent to that notice, the
Board obtained copies of the yet unpublished Attorney General's
model rule 3. In order to conform the notice to sample form 4
of model rule 3, the Board has elected to supplement the above
notice with the following rationale statement. It should he
noted that this statement is repetitive of the policy statement
and the authority section contained in the original notice. For
that reason, the March 10, 1978, public hearing, scheduled at
9:00 a.m., or as soon thereafter as practicable, to be held in
the Governor's Reception Room, Room 205, of the State Capitol,
in Helena, Montana, has not been changed.

Rationale: Pursuant to Section 695-4808.2(1), R.C.M. 1947,
the Board 1s required to review the water quality standards
every three yvears. The proposed rule is the result of that
review. The water quality standards are adopted to establish
maximum allowable changes in water guality resulting from
point or nonpoint discharges or from the activities of man and
to establish limits for such discharges and activities. The
Board adopts the policy that best practicable treatment, best
management practice, and control of wastes, activities, and
flows are to be provided to maintain water quality at the high-
est possible levels; therefore, dissolved c¢olloidal and sus-—
pended chemical substances, toxic materials, radiocactivity,
turbidities, color, odor and other deleterious substances
shall be maintained at the lowest possible levels.
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BEFORE THE BOARD OF LIVESTOCK
CF THE STATE OF MONTANA

In the matter of the amendment NOTICE OF PUBLIC

of ARM Rules 32-2.6A(78)-S6330 HEARING ON PROPOSED
and 32-2.6A(78)-56331 to require AMENDMENT OF RULES
Montana permits as a condition for 32-2.6A(78)-56330 and
importing livestock into Montana, 32-2.6A(78)-56331

and to place all requirements for
the importation of semen into a
single rule. (Import Rules)

TO: ALL INTERESTED PERSONS

1. On March 16, 1978, at 1:30 p.m. a public hearing will
be held in the Highway' Auditorium, State Highway Building,
Capitol Complex, Helena, MT., to consider the amendment of
rules 32-2 6A(78)-56330 and 32-2.6A(78)-56331.

2. The proposed amendments would alter import requirements
for livestock species only to require that all livestock
imported or moved into Montana be accompanied by a permit issued
by the Department of Livestock. The proposals would also put
all requirements for the importation of semen into a single
rule. ’

3. Rule 32-2.6A(78)-56330 as proposed to be amended
provides as follows: (deleted material interlined, new material
underlined)

32-2.6A(78)-56330 IMPORTATION REQUIREMENTS (1) Defini-
tions. When used in this sub-chapter.

(a) '"Dairy Cattle" means cattle of dairy breeds or
dairy types that may at some time be used for the production
of milk or milk products for human consumption.

£¢b) “Nen-reaeter-herd“-means-ene-er-mere-animals-ewned
@¥-supervised-by-ene-er-more-persens-and-kept-in-a-loecation
that-permits-easy-inter-mingling-of-animals;-or-twe-er-more
groupa-of-one-or-more-animals-under-eemmon-ownership-in-whieh
there-ts-an-interchange-or-movement-between-6¥-ameny - suek
greups-without-regard-te-health-statug;-in-whieh-ro-animat-hag
been-tdentified-by-test;-gurveillanee-er-ether-means-as-having
disense-tranamianibhlie-to-other-livesteek.

{b) "Livestock" means cattle, horses, mules, asses, sheep,

swine. and goats.

fe} "Slaughter-animals-means-animals-eonsigned-and
direetlv-to-state-eor-federally-approved-abattoirs-

(c)€dy "Animals" means livestock, herges;-mules;-asases;
eattle; -sheepr-pgoats;-swine; dogs, cats, rabbits, rodents, game
animals, furbearing and wild mammals, poultry and other birds.

(d)¢ey '"Poultry" mecans demesticated birds including, but
not limited to, chickens, turkeys, ducks, geese, guina fowl,
pigeons and pheasants,

{e) "Health Certificate" means a legible record written on
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an official health certificate form of the state of origin or an
equivalent form of the U. §. Department of Apriculture attesting
that the animals described thereon have been visually inspected
and found to meet the entry requirements of the State of
.Montana. In addition the health certificate shall conform to
requirements of paragraph (6) of this rule.

() TPermit” means an official document issued by the
Montana Department of Livestock after proper application which
allows the movement of animals, or biologics into Montana., In
addition, the permit shall conform to the requirements of
paragraph (7) of this rule.

(Z) TUnless otherwise specifically provided in this rule
Seetion; all animals and poultry transported or moved into the
State of Montana shall be accompanied by an official health
certificate or a permit, or both, which shall be attached to the
waybill or be in the possession of the driver of the vehicle or
person in charge of the animals. When a single health certifi-
cate or permit is issued for animals being moved in more than
one vehicle the driver of each vehicle shall have in his
possession a copy of the health certificate or permit.

(3) (&) No animals affected with or which have been recently
exposed to any infectious, contagious, or communicable disecase,
or which originate in a state or federally quarantined area
shall be transported or moved into the State of Montana unless
a permit for such entry is first obtained from the State Veter-
inarian of Montana. In addition, all conditions for the
movement of animals from a quarantined area established by the
quarantining authority or U. 5. Department of Agriculture must
be met.

(b) TIf any animal in a lot presented for shipment
or movemenit into Montana shows a suspicious or positive
reaction to any test required for admission to Montana, no
animal from that lot or from the herd in which the animal
réacting to the test originates may enter the state of Montana
without special permission from the state veterinarian.

(4 Tivestock may not enter the State of Montana unless
accompanied by a Montana permit. This requirement applies
regardless of thespecies, breed, sex, class, ape, point of
origin, place of destination, or purpose of the movement of
“he livestock entering the state.

{4y  (5) Animals which enter the State of Montana without
a valid health certificate or permit, or both if required, or in
violation of any rules of the Department of Livestock shall be
held in quarantine at the risk and expense of the owner until
released by an authorized representative of the Department of
Livestock, Animal Health Division. The quarantine shall be
released only after the department has been satisfied, by
appropriate means, that the animals under quarantine as a re-
sult of non-compliance with this rule are not infected with
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disease.

€¢5) (6) Official Health Certificate.

(a) An-effieinl-health-ecertifieate-ig-a- 1eg1b1e reeexrd
attesting-the-animals-eovered-thereon-meet-the-requiremengs-ef
the-State-of-Mentana;-written-en-an-effieianl-from-of-the-state
of -erigin-and-appreved-by-its-livesteek-sanitary-offieital;-ox
an-equivalent-form-ef-the-Y--8--Department-ef-Agrieulture
igsued-by-an-appreved;-aeceredited-veterinarian---Bueh-eertifi-
eate-ghall-eentain+ Health certificates shall be valid for not
more than 30 days after the date of inspection, except where
otherwise noted in this rule,and shall not be issued unless the
animals described thereon comply with Montana entry requirements,
and the health certificate contains: names and addresses of the
consignor and consignee, place of origin of shipment, its final
destination, accurate description or identification of each
animal, purpose for which they are shipped, and method of
transportation, and identification of the transporter.

(b) It shall indicaté the health status of the animals
involved, including dates and results of inspection and tests
and vaccinations required by the State of Montana. A copy of
the health certificate shall be mailed immediately to the state
veterinarian of Montana, Capitol Station, Helena, Montana 59601.

(c) Health-eertifieates-shall-be-valid-fer-ne-lenger
Ehaﬁ~Ehifty-(39}—days—af5er-ehevdage—af-iﬂspeetieﬁT-prevédeé
that-heatth-eertifieates-for-swine-ghall-be-valid-fer-ne
lenger-than-ten-€10j)-days-after-the-date-of-ingpeetion: The
veterinarian issuing the health certificate must certify that
the animals shown thereori are free from evidence of any
infectious, contagious, or comnunicable disease or known
exposure thereto.

{dy--No-health-certificate-s3hatl-be-issued-uniess-the
arimals-deseribed-therecon-comply-in-atl-respeets-with-the
requirement9a-ef-the-Stante-of-Montana-

€63 (7) Accredited veterinarians who are approved by
the chief Iivestock sanitary official of the state of origin
and accredited veterinarians in the employ of the U, §.
Department of Agriculture may inspect animals for entry into
the State of Montana.

€73 (8) Permits:

(a) Regquests-fer-permits-shall-be-made-by-the-Mentana
purehaser-eor-reeipient-of-the-animals;-and-shall-see-forth
the-folleowinp-information:--names-and-addresses-of-eonsigner
and-eensignee;-numbex-and-kinds-ef-animals;-erigin-of-shipment,
finat-destinatien;-purpese-ef-shipment;-method-of-transperta-
tien;-and-gueh-other-infermation-as-the-state-veterinarian
may-¥requires Permits may be obtained by calling (406) 449-2976
or (406) 449-7043 and shall be issued in Che name Of Che person
or entity in Montana receiving the animal(s) shown thereon.
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Persons applying for permits shall provide the following
information: names and addresses of the consignors and
consignees, number and kind of animals, origin of shipment
(including in the case of Tivestock, the ranch where raised,
and all intermediate stops in the past 6 months), final
destination, purpose of shipment, method of transportation,
including names of transporter, and such other information
as the state veterinarian may require,

(b) Permits shall be valid for nc longer than tem €103
days from the date of issuance unless otherwise specified.

(c) Permits shall be issued provided the animals showm
thereon are in compliance with these rules. However, in
order to cope with Changlng disease conditions the state veter-
inarian may refuse to issue a permit or make such condlt%ggg
not specifically set forth in these rules for its issuance
as 1s necessary to protect livestock health Tn Montana.

(d)  Permits will be malled to persons requesting them
immediately upon issue. To facilitate the movement 6%_animals
or items required to enter Montana by permit, if the
prerequisites have been met, a permit number may be issued b

telephone. The permit number so issued shall be affixed to

the health certificate if required, waybill, brand inspection
certificate and any other official documents in this fashion:
"Montana Permit No." followed by the number, and may be
used In lieu of the official permit,

(e) When these rules require entry by permit, at the
time the permit is issued, the department may require that
an official health certificate be obtained eifher at the

point of orgin, the point of destination, or some other
location within Montana designated by the department.

Paragraphs (8) through (13) are renumbered (9) through
(14) but otherwise remain unchanged.

€34y --Animats-and-peulery-entering-Montana-whieh-are
ecensigrned-direetly-for-immedinte-slaughter-to-licensed-staugh-
tering-eatablishment-where-federal-eor-state-approved-meat
inspeetion-is-eondueted-may-enter-witheus-a-health-eertifieate
or-permit-eHeept-where-otherwise-required-by-state-or-federal
law---The-way-bill-neeompanying-sueh-animals-must-be-marked
Ufeor-immediate-staughter-!

(15) Cattle. Cattle may enter the State of Montana
provided they are transported or moved into the state in
conformity with Seetiens paragraphs (1) through (14) of this
rule and: are-aceempanied-by-an-offieial-health-ecertifiecate
attesting-they-are-free-from-evidence-of-any-infeetious,
eontagiensr-er-permit-o¥-both-when-so-required-

(a) With regards to Brucellosis: Remains unchanged.

(b) With regards to tuberculosis: Remains unchanged.

Gﬁr—ﬂﬂ?1nnr1nrhmfkﬁhr1r4iﬂr1nzxnaﬂnﬁ}4§nr1ﬂﬁqmﬁﬁﬁr1ﬂnmm;
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a-pesitive-er-syspieious-renetion-to-tubereulosis-o¥r-brueel-
lesis-tests;-ne-animal-from-the-herd-in-whieh-the-reaeter
ofiginates-may-enter-the-State-of-Montana-unless-a-speeinl
permit-is-first-ebtained-from-the-S5tate-Veterinarian-of
Mentanra-

¢d)--Calves-without-dams-under-eight-{8)-weeks-ef-age
may-enter-Montana-by-permit-oniy:

¢e)--cCattle-entering-from-a-state-er-previnee-in-whieh
eattte-have-been-quarantined-£for-seabies-in-the-past-8ix
{b6)-months-may-enter-Montana-by-permit-onty-

(16) Dogs. Remains unchanged.

(17) Goats.

(a) Goats may enter the State of Montana provided they
are transported in conformity with +the ¥ules paragraphs eea-
tained-in (1) through (14) of this subehapter rule:
and-are-aeeompanied-by-an-official-health-certificate-attesting
that-they-are-free-frem-evidenee-ef-any-infeetious;-eontagious
or-commuRicable-disease-or-knewn-expesure-therete-o¥-by-a
permit; -o¥-both-when-required;-and-dairy Dairy and breeding
goats may enter the State of Montana provided they originate in
a certified brucellosis-free herd, for which the certified herd
number and date of last herd test are shown on the permit, or
health certificate; or they have been tested for brucellosis
with negative results within €hirey €303} days of the date of
shipment and originate in herds which have been tested with
negative results within the preceding twelve €123 months.

(18) Game, furbearing and wild animals. Remains
unchanged.

(19) Horses, mules and asses., (a) Horses, mules and
asses may enter the State of Montana provided they are trans-
ported or moved in conformity with Ruies paragraphs (1) through
(14) of this subekapter, rule and: are-aseeempanied-by-an-effietal
heatth-eercifieate-attesting-that-they-are-free-freom-evidenee
of-anv-infeetieuy;-eontapious-or-communieable-disease;-or-known
expesdre-thereto-

(b)Y With regard to equine infectious anemia (EIA) all
equidae six €63 months of age and over entering Montana must
have been found negative to the Coggins (AGID) test or any
other USDA approved test for EIA performed within six £6)

monti. [ rilor to entry. Owners of horse herds moving between
Montana ana an adjacent state may annually request and receive
a walver from cne 9ix €6) months EIA test requirement, pro-

vided the entire herd is tested for EIA at least annually,
and the state veterinarian is satisfied that no serious harm
to other livestock will result.

(20) Poultry, including hatching eggs, may enter
the State of Montana provided they are transported or moved
in conformity with Rutes paragraphs (1) through (14) of this
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subehapte¥; rule and are accompanied by a permit or official
health certificate as herein specified.

Sub-paragraphs (a), (b), and (¢) remain unchanged.

(21) Sheep.

(a) Sheep may enter the State of Montana provided they
are transported or moved in conformity with Rules paragraphs (1)
through (14) of this Rule:Sub—GhapEer:—aﬂd—afe—aeeempanies—gy
an-offieinl-health-ecertificate-attesting-that-they-are-free-from
evidenee-of-any-infeetious;-eontagious;-or-communieable-disease;
er-knewn-expesure-thereto;-er-by-a-permit;-er-beth-when
required-

(b) Rams with ram epididymitis shall not be shipped
into Montana. The official health certificate if required
or permit application shall certify that rams have been
individually examined and are free from gross lesions of
ram epididymitis,

(¢) Sheep infected with biting lice (Damalina ovis) may
enter by permit only after acceptable insecticide treatment
under supervision of an accredited veterinarian.

(22) Swine.

(a) Swine may enter the State of Montana provided: they
are transported or moved in conformity with applieabie-Rules
paragraphs (1) through (14) of this Sub-Chapter; Rule and are
accompanied by an official health certificate of the state
of origin issued by an accredited veterinarian attesting that:

(i) The swine have been inspected within tem €103 days of
the date of shipment; and

(ii) The swine are free from evidence of any infectious,
contagious or communicable disease, or known exposure thereto;
and

(iii) Each swine is identified by eartag, tattoo, or any
permanent identification and such identification is recorded
on the health certificate, if required, or permit application,
and

(iv) The swine have not been fed raw garbage, and in
addition to the above;

(v) The swine originate from a state free of any USDA
quarantine for any swine disease.

(b) With regards to brucellosis all breeding swine feur
€43 months of age and over must:

(i) Be from a validated brucellosis free swine herd or
from a validated brucellosis free state, or

(ii) Enter by permit only after a negative result to a
brucellosis test performed not more than thirty €30) days prior
to entry, as evidenced by an official brucellosis test result
form.

(¢) With regards to pseudorabies, all breeding swine
three ¢3) months of age and over must:

(i) Be negative to serum neutralization (SN) test or any
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other USDA approved test for detection of pseudorables, admin-
istered not more than thirty €30} days before importation, and

(ii) Be from a swine herd which the inspecting veterin-
arian can certify as having had no clinical evidence of
pseudorabies in the previous twelve €12) months.

€23)--Semen-

Any-péraen;-firm-er-corperation-shipping-semen-inte
the-State-ef-Mentana-shati-first-ebtain-a-permit-frem-the
State-Veterinarian-of-Mentanas-whieh-permit-will-autherize-ghip-
ments-during-the-peried-fer-whieh-the-permit-is-iasued;-unless
revoked-fer-eause---Applieations-fer-permits-shail-be-aceompan-
ied-by-a-eertifieate-issued-by-the-ehief-1ivestoek-sanitary
offieinl-of-the-state-ef-eripin;-ecertifying-that-the-sires-from
whieh-the-9emen-originates;-and-all-animala-with-whieh-they-are
asseeinted;-are-free-from-evidenece-of-any-infeetiouss;-contagions;
or-eommuRiesble-disease-or-known-exposure-therete;-partieularly
brueeiipsis;-vibriesis-and-triehemeninsia-disease-

€24) (23) Biological Products, remains unchanged.

4. Rule 32-2.6A(78)-S6331 is proposed to be amended by
adding a new paragraph (5) which reads as follows:

"(5) Applications for permits shall be accompanied by
a certificate issued by the chief livestock sanitary olficial
of the state of origin certifying that the sires from which
the semen originates, and all animals with which they are
associated, are free from evidence of any infectious, contagious
or communicable disease, or known exposure thereto, particularly
brucellosis, vibriosis and trichomoniasis disease.'

5. The effect of the amendments to rule 32-2.6A(78)-56330,
except the deletion of paragraph (23) thereof,is to require that
livestock entering the State of Montana, from whatever point
of origin and for whatever purpose, be accompanied by a Montana
permit, either in the form of the permit itself or an official
transportation document of the state of origin bearing the
Montana permit number. This change is being proposed because
an entry by permit system allows better protection against
imported diseases by (1) giving the Department of Livestock
prior notice to the fact of importation, (2)enabling the
department to establish appropriate and necessary conditions for
the issuance of a permit, when the livestock is coming from an
area with known disease problems, (3) or, in the unusual in-
stance, enabling the Department to refuse to issue a permit.
Under the existing system, except as modified by an emergency
rule implemented January 20, 1978, requiring permits for
cattle, the department is generally not aware of livestock
importation into the state except well after the fact of the
movement. Another effect of the proposal would be to eliminate
the need for health certificates in certain instances.
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The deletion of paragraph (23) of rule 32-2.6A(78)-56330
and the addition of language to Rule 32-2,6A(78)-56331 has
been made to place all of the import requirements for semen
into a single rule.

6. Among issues to be considered are whether any excep-
tions to the permit regquirements should be made, as for live-
stock moving directly to slaughter, or livestock moving back
and forth across the state line by producers operating on both
sides of the Montana border.

7. Interested persons may present their data, views or
arguments whether orally or in writing at the hearing.

8. The hearing will be before the Board of Livestock,
Robert G. Barthelmess, Chairman, presiding.

9. The authority of the department to amend these rules
is based on section 46-208, R.C.M. 1947.

ROBERT G. BAR
Chairman
Board of Livestock

ELMESS

Certified to the Secretary of State February 15, 1978.
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

IN THE MATTER of the Amendment ) NOTICE OF PROPOSED AMENDMENT
of rules 38-2.14(2)-51430 ) OF RULES FOR CUSTOMER DE-
through 81470, 38-2.14(2)-S51490 ) POSIT FOR GUARANTEE OF PAY-
through 514120, 38-2.14(2)~ }  MENT AND NOTICE OF PROPQSED
S14140 and S14150 and the re- ) RXEPFAL, OF RULE 38-2.14(2)-
peal of rule 38-2.14(2)-S1480. ) 8S1480

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons

1. On March 27, 1978, the Department of Public Service
Regulation proposes to amend rules 38-2.14(2)-51430 through
51470, 38-2.14(2)-51490 through 514120 and 38-2.14(2)-514140
and 514150 and repeal rule 38-2.,14(2)-51480.

2. Rule 38-2.14(2)-51480 proposed to be repealed is on
page 38-58B of the Administrative Rules of Montana and the rules
as proposed to be amended are as follows (matter to be stricken
is interlined, new matter is underlined):

Sub-Chapter 2

Customer Deposit for Guarantee of Payment

38-2.14(2)-51430 ESTABLISHMENT OF CREDIT--RESIDENTIAL

(1), (a), (), (c), (d) No change.

(e} Furnishing of a satisfactory guarantor to secure pay-
ment of bills for services requested in a specified amount not
to exceed the-ameunt-of-eash-depesit-whieh-may-be-required an
estimated one year bill, such estimation to be made at the time
the service is established.

" T{f) bpemernatrakion-that-applieart-is-a-sakisfastory-risk
by-appropriate-meanRs-ipetudingr-but-rot-timited-toy-~the-produs-
tion-of-the-address—-of-rhe-tisted-business-office-of-two-maier
eredit-eards-or-ether-eredit-referencesy-whieh-may-be-guiakiy
and-eagilv-cheeked-by-the-ukitiky: In the case of telephone
utilities., the guarantee amount may be accordingly adjusted
when the actual interchange service charges are subscguently
found to be more or 1eéss than those estimated.

38-2.14(2)-51440 ef ESTABLISHMENT OF CREDIT--NONRESIDEN-
TIAL (1) No change.

38-2.14(2)-51450 DEPOSIT REQUIREMENTS

(1Y, (2), (b), and (c) No change.

(d) Where the customer has, in an unauthorized manner,
interfered with the service of the utility situated or delivered
on or about the customer's premises within the last five years,
if the finding of unauthorized interference or use is made and
determined after notice and opportunity for hearing 1s provided
to the customer and is not in dispute.

38-2.14(2)-51460 PROHIBITED STANDARDS FOR REQUIRING CASH
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DEPOSIT OR OTHER GUARANTEE FOR RESIDENTIAL SERVICE (1} A
utility shall not require a cash deposit or other guarantee as
a condition of new or continued residential utility service
based upon commercial credit standardss (except as provided in
these rules), income, home ownership, residential location,
race, color, creed, sex, age, national origin, or any other
criteria not authorized by these rules. This rule does not
prohibit a utility from ensuring that agreements with customers
who may be incompetent, such as minors, are made in such a man-
ner, and with such persons, as to be legally binding.

38-2.14(2)-51470 AMOUNT QOF DEPOSIT (1) 1In instances
where a deposit may be required by the utility, the deposit
shall not exceed eone-tenth one-sixth of estimated annual
billings.

tar¥ (2) 1In the case of telephone utilities, the deposit
may be accordingly adjusted when the actual interchange service
charges are subsequently found to be more or less than those
astimated.

38-2.14(2)-51480 EXTENDED PAYMENT OF DEPOSITS (IS HEREBY
REPEALED)

38-2.14(2)-51490 TRANSFER OF DEPOSIT (1) Where a cus-
tomer of whom a deposit is required transfers his service to a
new location within the same utility's service area, within the
state of Montana, the deposit, less any outstanding balance,
shall be transferable and applicable to the new service
location.

(2) In the case of telephone utilities, the deposit is
only transferable within the same exchange.

38-2.14(2)-514100 TNTEREST ON DEPOSITS (1) Interest on
deposits held shall be accrued at the rate estabiished-according
to-law-as-inkereget-upen—judgments-in-the-geate-of-Mentana—as-of
January-l-ef-eaeh-year of six percent per annum. Interest shall
be computed from the time of deposit to the time of refund or of
termination.

38-2.14(2)~-514110 REFUND ©N OF DEPOSITS (1) No change.

(a) Satisfactory Payment: Where the customer requests
the refund, and has for 12 consecutive months paid for service
when due in a prompt and satisfactory manner as evidenced by
the following:

(i), (ii), (b) No change.

(¢) Refunds--How Made: Any deposit, plus accrued interest,
shall be refunded to the customer either in the form of a check
issued and mailed to the customer no more than 15 30 days fol-
lowing the termination of service or completion of 12 months
satisfactory payment as described above. In the alternative,
the deposit may be applied to the customer's bill of service in
the 13th and, if appropriate, subsequent months, in accordance
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with the preference as to form of refund indicated by the
customer.

38-2.14(2)~S14120 RECORD OF DEPQOSITS
(LY, (ay, (i), (ii), (iii), (iv), (v) ©No change.

(vi) Zdentifiable-namey-position-and-pigrature—of-the
nettity-cmployee-reaeiving-payment. Identification of the
employee receiving payment.

{(viil) NWNo change.

te¥ (b) A utility shall provide means whereby a customer
entitled to a return of his deposit is not deprived of deposit
funds even though he may be unable to produce the original
receipt for the deposit. In such event company records shall

be controlling.

38-2.14(2)-514130 UNIFORM APPLICATION
(1) No change.

38-2.14(2)-514140 GUARANTEE IN LIEU OF DEPQSIT

(1}, (a} No change.

tby--Any-individual-er-busipesg-entity-able-to-demonstrate
status-as-a-satisfaetory-eredit-riak-by-—the-production-in-persen
of-the-pddregg-ef-the-tisted-business-office-of-two-major-eredit
earde-or-ether-ercdit-refereneesy-whieh-may-be-guiekiy-and
eadily-checked-by-the-unkititys

fe¥ (b) Any special fund approved by the commission.

38-2.14(2)=S14150 GUARANTEE TERMS; CONDITIONS

(1}, (a) No change.

(b) ZF+-shall-state-the-terma-of-guaranteey-the-maximum
amednt-guaranteed-and-that—the-utility-shati-not-hotd-the
guaranter-iiable-for-sume-in-exncess-thereof-unless-agrecd-te-in
a-geparate-writeen-inaeruments It shall state the terms of
guarantee, the maximum amount guaranteed (such maximum not to
exceed an estimated one year bill, such estimation to be made
at the time the service is established), and that the utility
shall not hold the gquarantor liable for sums in excess thereof
unless agreed to in a separate written instrument.

(c), (i)}, (ii) No change.

3. The Commission has received numerous requests from
regulated entities that the deposit rules as originally adopted
be amended. The proposed amendments would better protect the
utilities against losses caused by defaulting ratepayers, and
would generally improve the administration of the deposits and
associated record-keeping. Following an informal conference
with the utilities and the Consumer Counsel, the Commission
staff concurred in the amendments as here proposed.

The agency proposes to repeal rule 38-2.14(2)-51480 because
an initial payment of 50 percent of the deposit is felt to pro-
vide insufficient protection for the utilities. Allowing three
months within which to make the deposit payment undercuts the
purpose of the deposit, which is to protect the utilities dur-
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ing that initial period when customer payment is uncertain.

4. Interested parties may submit their data, view or
arguments, orally or in writing, concerning the proposed amend-
ments to Dennis R. Lopach, 1227 11lth Avenue, Helena, Montana
59601, phone 449-3007.

5. Authority of the Department to amend the proposed rules
is based on Sections 70-104 and 82—42%4, LC.M. 1947,

1

y -
‘GORDON E. BOLLIN%F?Z Chairman

e

CERTIFIED TO THE SECRETARY OF STATE February 15, 1978.

[ L), (ﬁf"a*ﬁqVJKJ
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF NURSING

IN THE MATTER of the Proposed ) NOTICE OF PROPOSED ADOPTION

Adoption of a new rule relating ) of a new rule relating to

to Public Participation in Board) Public Participation in

decision making functions. ) Board decision making func-
tions.

NO HEARING CONTEMPLATED.
TO: ALL INTERESTED PERSONS

1. On March 27,1978, the Board of Nursing proposes
to adopt a new rule relating to public participation in Board
decision making functions.

2. The rule, as proposed, will incorporate as rules of
the Board the rules of the Department of Professional and
Occupational Licensing regarding public participation in
department decision making, which have been duly adopted and
are published in Title 40, Chapter two (2), Sub-Chapter 14,
of the Montana Administrative Code.

The reason for the adoption is that such action is man-
dated by Section 82-4228, R.C.M. 1947. That section requires
all agencies to adopt rules which specify the means by which
the public may participate in decision making functions.
Rather than adopt its own set of rules and for the sake of
expediency the Board has reviewed and approved the department
rules and by this Notice seeks to incorporate them as their
own,

3. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
the Board of Nursing, Lalonde Building, Helena, Montana.
Written comments in order to be considered must be received
no later than March 24, 1978.

4. If any person directly affected wishes to express
his views and arguments orally or in writing at a public hear-
ing he must make written request for a public hearing and
submit this request along with any written comments he has
to the Board of Nursing, Lalonde Building, Helena, Montana,
on or before March 24, 1978,

5. If the Board of Nursing receives requests for a
public hearing on the proposed adoption of a new rule from
more than one hundred (100) persons directly affected, a public
hearing will be held at a later date. Notification of such
will be made by publication in the Administrative Register.

6. The authority of the Board Nursing to make the
proposed adoption of a new rule is based on Section 82-4228,
R.C.M. 1947.
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DATED this /g ﬁé day of , 1978,

BOARD OF NURSING
JANTE CROMWELL
CHATRMAN

BY:
Ed CTarney
Director
Department of Professional
and Occupational Licensing

Certified to the Secretary of State P A ., 1978.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS

IN THE MATTER of the Proposed ) NOTICE OF PUBLIC HEARING
Adoption of a Rule Regarding ) on the Proposed Adoption of
Standards of Conduct for ) a Rule Regarding Standards
Nurging Home Administrators. ) of Conduct for Nursing Home
Administrators.

TQO: ALL INTERESTED PERSONS

1. On March 31, 1978 at 1:00 o'clock P.M. in the Highway
Building Auditorium, 8th and Roberts, Helena, Montana, a public
hearing will be held to receive testimony in the above entit-
led matter.

2. The adoption as proposed will read as follows:

" Standards of Conduct for Nursing Home Administrators

1. sShall take a positive approach to mental and
physical health care.

2. Shall provide complete and comprehensive psychological
and physical care.

3. Shall "expect" a real possibility of return by the
person to the community.

4. Shall increase the fluidity between the institution
and the community.

5. Shall have specific training directly relating to
their work.

6. Shall create a wide spectrum of services and facil-
ities to give progressive, graduated care.

7. Shall encourage volunteers to serve in a variety of
activities conducted by the nursing home.

8. Shall have specific treatment plans.

9. Shall have periodic and comprehensive reevaluation
of persons living within the institution.

10. shall impose the fewest restrictive conditions on
individuals residing in the institutions.

11. Shall allow direct access to legal course.

12, Shall recognize the need of individuals for both
qualitative and qguantitative privacy.

13. sShall protect patient resources,

14. shall not deprive residents of their dignity.

15. Shall provide a general environment which will main-
tain reactivity.

16. Shall keep staff morale and dedication at a high
level,

17. Shall avoid physical and chemical restraint.

18. shall avoid "institutional neurosis”".

19. Shall maintain a patient government.

20. shall build research into their programs to better
understand the elderly.
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3. The reason for the proposed adoption is to implement
Section 66-3109, which imposes a duty on the Board to estab-
lish rules of proper conduct necessary to the maintenance of
a Nursing Home Administrators' license. This proposed adoption
will establish such guide lines, put the licensee on notice
thereof and serve as grounds for suspension or revocation of
a license upon proof of non-compliance with such standards.

4. Interested persons may present their data, views cr
arguments either orally or in writing at the hearing. Written
statements may be presented to the Board prior to the date of
hearing and will be made a part of the record for the Board's
review.

5. The Board of Nursing Home Administrators or its desig-
nee shall preside over and conduct the hearing.

6. The authority of the Board of Nursing Home Adminis-
trators to make the proposed adoption is based on Section
66-3109, R.C.M. 1947,

DATED this /5@ day of ,

NURSING HOME ADMINISTRATORS
PHIL AUBLE
CHAIRMAN

, 1978,

Department of Profes nal
and Occupational Licen$ing

Certified to the Secretary of State 2 -/5 , 1978.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATTONAL LICENSING
BOARD OF OPTOMETRISTS

IN THE MATTER of the Proposed } NOTICE OF PROPOSED
Amencament of APM 40-3.70(6) - ) Amendment of ARM 40-3.70
S§7070, bxaminations. ) (6)~-57070, Examinations

NO HEARING CONTEMPLATED
TO: ALL INTERESTED PERSONS

1. on March 27, 197¢€, the Board of Optometrists proposes
to amend ARM 40-3.70(6)-S7070, Lxaminations

2. rhe amendment as proposed will delete existing sub-
sections (3)Y (a) and (3) (e) in their entirety and will be
roeplaced with the following language; (Note also that the
name of the Board will be changed in (3) (b) to conform with
Statute.)

"(3)(a) All applicants must pass Parts I and IT of
the written examination prepared by the National
Boords of Cxaminers in Optometry.

"(3) {2} The Beoard may, at its discretion, and
upon written request from an applicant, give a
written examination composed by the Board of
optometrists.

3. The reason for the proposed amendment is to clarify
the existing rule to make it clear that the primary requirement
is the oxamination prepared by the National Boards and that an
exam prepared by the Board of Optometrists will only be given
upon request and only where the Board feels such is a necessary
alternative, The proposed amendment further specifies that
both parts of the National Boards Examination must be passed.
I'n making this change, the Beard defers to the preparation
cxpertise of the National Boards of Examiners in Optometry
and to matters of expediency in using thelr services.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
the Board of Optometrists, LalLonde Building, Helena, Montana.
Written comments in order to be considered must be received
no later than March 24, 1978.

. Tf any person directly affected wishes to express his
views and arguments orally or in writing at a public hearing he
must make written request for a public hearing and submit this
request alonyg with any with any written comments he has to the
Board of Optometrists, LalLonde Building, Helena, Montana, on
or betfore March 24, 1978.
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6. If the Board of Optometrists receives reguests for a
public public hearing on the proposed adoption of a new rule
from twenty-five (25) or more persons directly affected, a
public hearing will be held at a later date. Notification of
such will be made by publication in the Administrative Register.

7. The authority of the Board of Optometrists to make

the proposed adoption of a new rule is based on Section
66-1303.

DATED this )S¥Jday of )’Q(J._,_M, , 1978,

\
Al

BOARD OF OPTOMETRISTS
CARL A. TOTMAN, 0.D.
PRESIDENT

.

Department of Professional
and Occupational Licensing

2-2/24/78  freee MAR Notice No. 40-3-70--4
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND QCCUPATIONAL LICENSING
BOARD OF VITERINARIANS

IN THE MATTER of the Proposed } NOTICE OF PROPOSED ADOPTION

Adoption of a new rule relating ) of a new rule relating to

to Public Participation in Board) Public Participation in

decision making functions. ) Board decision making func-
tions.

NO HEARING CONTEMPLATED.
TO: ALL INTERESTED PERSONS

1. On March 27, 1978, the Board of Veterinarians proposes
to adopt a new rule relating to public participation in Board
decision making functions.

2. The rule, as proposed, will incorporate as rules of
the Board the rules of the Department of Professional and
Occupational Licensing regarding public participation in
department decision making, which have been duly adopted and
are published in Title 40, Chapter two (2), Sub-Chapter 14,
of the Montana Administrative Code.

The reason for the adoption is that such action is man-
dated by Section 82-4228, R.C.M. 1947, That section requires
all agencies to adopt rules which specify the means by which
the public may participate in decision making functions.
Rather than adopt its own set of rules and for the sake of
expediency the Board has reviewed and approved the department
rules and by this Notice seeks to incorporate them as their
own.

3. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
the Board of Veterinarians, LalLonde Building, Helena, Montana.
Written comments in order to be considered must be received
no later than March 24, 1978

4. If any person directly affected wishes to express
his views and arguments orally or in writing at a public hear-
ing he must make written request for a public hearing and
submit this request along with any written comments he has
to the Board of Veterinarians, Lalonde Building, ilelena, Montana,
on or before March 24, 1978.

5. 1I1If the Board of Veterinarians receives requests for
a public hearing on the proposed adoption of a new rule from
twenty~five or more persons directly affected, a public
hearing will be held at a later date. Notification of such
will be made by publication in the Administrative Register,

6. The authority of the Board of Veterinarians to make
the proposed adoption of a new rule is based on Section 82-4228,
R.C.M. 1947.

MAR Notice No. 40-3.3102-4 afipiess 2-2/24/78
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DATED THIS lﬂ DAY OF ‘ , 1978,

BOARD OF VETERINARIANS
JACK L. REA
CHAIRMAN

BY:
Ed Cdrne
Director
Department of Professibnal
and Occupational Licensing

Certified to Secretary of State Ay AY , 1978

2-2/24/78 B s MAR Notice No. 40-3-102-4
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rule 46-2.10(18)-511420 pertaining ) FOR AMENDING RULE
to medical assistance, eligibility ) PERTAINING TO MEDICAL
)
)

requirements. ASSISTANCE, ELIGIBILITY
REQUIREMENTS.

TO: All Interested Persons

1. On March 22, 1978, at 10:00 a.m. a public hearing
will be held in the Auditorium of the State Department of
Social and Rehabilitation Services, 111 Sanders Street, Helena,
Montana, to consider the amendment of rule 46-2.10(18)-511420.

2. The proposed amendment repeals 46-2,10(19)-511420(1)
(b) (aaa) and (aae), amends (aaf) and adds a new (aaa), and (1)
(c) in order to exempt the personal residence of a medicaid
applicant from consideration in the determination of
eligibility.

3. The rule as proposed to be amended provides as
follows:

(aaa) Ati-real-preperty-inaiunding-a-homa~and-tot—nat-to
execad-a-markek-valne-o£-5265600-shatl-be-—impewnedr-—fncome-
preduecing-preperty-necassary-fer-gself-supporty-producing-a
reasenable-rakte-of-returny-ia-to-be-excltuded-an~a-resource
for-medicatiy-needy-eiigibitity: All real property which
is not income producing property or the principal place
of residence of the applicant shall be considered as
personal property and shall be subject with all other
personal property to the personal property limitations.
Income producing property which is necessary for self-
support and produces a rate of return not less than 6
percent per annum shall not be considered a resource. The
principal place of residence of the applicant, which con-
sists of the dwelling house, and the land upon which it is
situated, not to exceed 5 acres, shall not be considered
a_resource.

""Taae) T "A-transfer-ef-reai-property-made-te-bring-the
persens-within-the-real-property-timitationa-ef-5267000-is
subject-te-the-persenal-preperty-limitation-eneliined-in
taablr-above-

(aaf) All other Supplemental Security Income criteria
concerning treatment of income and resources shall be ob-
served where-it-is-apprepriakesr except as provided in
this rule.

“T77"{ec) Property Transfers: (i) All real and personal
property, except income producing real property and the
principal place of residence, transferred by an_applicant

MAR Notice No. 46-2-139 e 0 2=2/24/78
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SOCIAL AND
REHABILITATION SERVICES

for the purpose of establishing eligibility as an SSI-
related categorically needy person or a medically needy
person shall be considered a resource to the applicant
and shall be subject to the limitations of this rule.

(ii) Any transfer, including but not limited to lease,
sale, gift, placement in trust, or abandonment of home-
stead rights, completed within two years of the date of
application, without consideration which reasonably
approximates the fair market value of the property shall
be presumed to be have been made for the purpose of estab-
lishing eligibility as an SSI related categorically needy
person, or medically needy person.

4. The rationale for the amendment of this rule is to
exempt the personal residence of a medicaid applicant from
consideration in the determination of eligibility to assure
that an otherwise eligible person is not forced to sell their
home as a condition of receipt of medical assistance. In ad-
dition the amendments intend to restrict transfer of property
without fair consideration for the purpose of establishing
eligibility for medical benefits in order to assure that only
truly needy persons receive such benefits.

5. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data may be submitted to Richard Weber, P.O. Box 4210, Helena,
Montana, 59601, any time before March 27, 1978.

6. Richard Weber, P.O. Box 4210, Helena, Montana, 59601,
has been designated by the Director of the Department of Social
and Rehabilitation Services to preside over and conduct the
hearing.

7. The authority of the Department of Social and Re-
habilitation Services to amend this rule is based on Section
71~1511, R.C.M. 1947. The implementing authority is based up-
on Section 71-1517, R.C.M. 1947.

Director, Social and Rdhabilita-
tion Services

certified to the Secretary of State Jecpacy 16« 1978,

2-2/24/78 il o6 MAR Notice No. 46-2-139
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PROPOSED
ment of rule 46-2.10(22)- ) AMENDMENT OF A RULE
511670 pertaining to utility ) PERTAINING TO INCOME
expenses. } DEDUCTIONS, FOOD STAMPS.
) NO PUBLIC HEARING
) CONTEMPLATED.

TO: All Interested Persons

1. On March 28, 1978, the Department of Social and
Rehabilitation Services proposes to amend rule ARM 46-2.10
(22)-511670(1) (g) pertaining to utility expenses and deduc-
tions for food stamps.

2. The rule as proposed to be amended provides as
follows:

(g) Shelter costs in excess of 30 percentum of the
household's income after the above definition.
(i) Shelter costs will include:

(aa) Payments made on the shelter occupied by the
household, including both first and second lien mortgages
on such shelters.

(ab) Payments Expensge incurred for heating, cooking,
fuel, electricity, water and sewer, garbage and trash
collection fees, and the basic service fee including tax
for one telephone when made separately from shelter payments
in {(aa) above.

(ac) Property taxes, state and local assessments and
insurance on the structure itself, but not separate costs
for insuring furniture or personal belongings.

(ad) Any of the above costs when paid by vendor pay-
ments which were included as income.

(ii) Shelter costs do not include:

(aa) Fees charged for deposit on utilities including
telephone, or damage or advance deposits on rental property.

(ab) Repairs or replacement of any appliance or any
portion of the home due to wear and tear or mechanical
problems.

(ac) Any costs related to housing not actually
occupied by the household, except when such shelter has
been temporarily abandoned by the household as a result
of a natural disaster or casualty loss.

3. The rationale is: The department proposes to amend
subsection (1) (g) of ARM 46-2.10(22)-S11670 in order to liber-
alize the rule on income deductions for shelter costs to in-
¢lude deduction of expenses incurred for the items listed
rather than limiting such deduction to actual payments made.

MAR Notice No. 46-2-140 A 06 2=2/24/78
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SOCIAL AND
REHABILITATION SERVICES

4., Although no public hearing is contemplated, such a
hearing will be held upon the request of interested parties in
accordance with section 82-4204, R.C.M. 1947. Interested
parties may submit their data, views or arguments concerning
the proposed rule in writing to Joan Uda, Box 4210, Helena,
Montana 59601, no later than March 27, 1978.

5. The authority of the department to make the proposed
amendment to the rule is based on section 71-210, R.C.M. 1947.
The implementing authority is based upon section 71-210, R.C.M.

C b ¢

Director, Social and Rfhabilita-
tion Services

Certified to the Secretary of State »

2-2/24/78 AEa s MAR Notice No. 46-2-140
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF THE AMENDMENT
rule 46-2,.6(2)-56180N pertaining ) OF A RULE PERTAINING TO
to child care agencies, personnel. ) CHILD CARE AGENCIES,
) PERSONNEL. NO PUBLIC
) HEARING CONTEMPLATED.

TO: All Interested Persons

1. On March 28, 1978, the Department of Social and
Rehabilitation Services proposes to amend rule 46-2.6(2)-S6180N
pertaining to child care agencies, personnel,

2. The department proposes to amend rule 46-2.6(2)-
S6180N(11) (a) by adding a subsection (iii) as follows:

(11) Health and nutrition. (a) Every child care
agency must employ or have easy access to the following
professionals:

(i) A licensed physician;

(ii) A licensed dentist;

(iii) A registered nurse; and

(iv) A qualified nutritionist.

3. Section (1l1) (a) (iii) was inadvertently left out of
rule 46-2.6(2)-5S6180N when it was submitted to be adopted.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
Joan Uda, P.O. Box 4210, Helena, Montana 59601, no later
than March 27, 1978.

5. The authority of the department to make the proposed
amendment is based upon section 10~1318, R.C.M. 1947. The
implementing authority is based upon section 10-1318, R.C.M.
1947.

T

Director, Social and
ion Services

Certified to the Secretary of State fi:ém UEE e , 1978.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption of
rule ARM 46-2.10(18)-511450 et.

) NOTICE OF PUBLIC
)
seq. governing reimbursement for )
)
)

PARTICIPATION PLAN.

skilled and intermediate nursing
care.

TO: All Interested Persons

On December 23, 1977, by MAR Notice Number 46-2-136, the
Department stated its intent to adopt rules governing nursing
care reimbursement under the Montana Medicaid program. On
January 20, 1978, a public hearing was held, at which time
comments were received on the proposed rules. In response to
substantive comments received, the Department has made changes
in the proposed rules. The text of the proposed rules, includ-
ing all changes made in response to public comments, will be
made available to interested persons for the purpose of sol-
iciting further comment and refinement, under the following
public participation plan.

1. Pursuant to section 82-4204(4), the Director of the
Montana Department of Social and Rehabilitation Services will
appoint an advisory committee of interested and affected persons
to advise the Department on all aspects of the proposed rules
governing reimbursement.

2. The following persons have been invited to serve on
the committee:

Chairman: Phil Auble = Glendive Community Nursing
Home
Ames and Prospect
Glendive, Montana 59330

Chuck Eckberg = Choteau County District
Hospital
1512 St. Charles Street
P.0O. Box 267
Fort Benton, Montana 59442

William Siegel - Laurel Nursing Home
421 Yellowstone Avenue
Laurel, Montana 59044

Ben Broderick - Park Place Nursing Home
and Rehabilitation Center
15th Avenue South and 32nd
Street
Great Falls, Montana 59401

2-2/24/78 s MAR Notice No. 46-2-147
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SOCTAL AND
REHABILITATION SERVICES
John Bartos - Mountain View Memorial
Nursing Home
Box Q

White Sulpher Springs,
Montana 59645

Mike Lopach - Certified Public Accountant
Arcade Building
Helena, Montana 59601

3. In addition, the Department is scheduling a series of
meetings around the state with interested and affected persons
to provide information and receive detailed comment on the
proposed rules. A tentative schedule of meeting times and
general locations is set out below. The Department will make
every attempt to notify all interested and affected persons of
meeting times and specified locations by means of perscnal
letters and general advertisement. The tentative schedule is
as follows:

Location Date Time Address
Havre 2/22/78 10:30 a.m. T.B.A.
Glasgow 2/22/178 7:30 p.m. T.B.A,.
Glendive 2/23/78 10:30 a.m. T.B.A.
Miles City 2/23/78 7:30 p.m. T.B.A.
Missgoula 3/1/78 10:30 a.m. T.B.A,
Kalispell 3/1/78 7:30 p.m. T.B.A.
Shelby 3/2/78 10:30 a.m. T.B.A.
Great Falls 3/2/78 7:30 p.m. T.B.A.
Lewistown 3/8/78 10:30 a.m. T.B.A.
Billings 3/8/78 7:30 p.m., T.B.A.
Bozeman 3/9/78 10:30 a.m T.B.A.
Butte 3/9/78 7:30 p.m T.B.A.

MAR Notice No. 46-2-147 Lawes 2-2/24/78



-188-

SOCIAL AND
REHABTILITATTION SERVICES

4. The Department does not intend to act on the adoption
of the proposed rules until after the completion of the above
public participation plan. Copies of the proposed rules with
proposed changes will be provided upon request. Requests should
be addressed to Office of Legal Affairs, Montana Department of
Social and Rehabilitation Services, P.0. Box 4210, Helena,

Montana 59601.
( < Ml

¢
Directdr, Social afjd Rehabilita-
tion Services

Certified to the Secretary of State ﬂdﬁﬂijzl gé , 1978,

2-2/24/78 S MAR Notice No. 46-2-147
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BEFORE THE DEPARTMENT QOF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF

of Rules concerning any ) RULES ARM 2-2.,14(24)-

reduction in work force of ) 514470 through 2-2.14

State employees, ) (24)-514500 PERTAINING
TO REDUCTION IN WORK
FORCE

TO: All interested persons:

1. On December 23, 1977, the, Department of Administra-
tion published notice of the proposed adoption of rules
concerning any reduction in the work force of State employees
at pages 1057-1062 of the Montana Administrative Register,
1ssue number 12,

2. The agency has adopted the rule with the following
changes:
2-2.14(24)-514470 (Rule II) POLICY. Sections (a)

through (h) remain the same as noticed. Section (i), the
first sentence will read as follows: Upon recall from a lay-
off or upon placement of an employee during the maximum
inactive period of 260 working days necessitated by a lay-off,
the cmployee's salary shall be determined as if the employee
had never been laid off. The sccond sentence remains the
same as noticed.

2-2,14(24)-514500 (Rule 1V) CLOSING. Sections (a)
through (¢) remain the same as noticed. Section (d) is
added to read as follows: Examples of forms mentioned
follow.
R One comment was received from John Hollow of the
Administrative Code Committee suggesting that we indicate the
maximum number of days allowable to provide salary protection
to an employee rehired during the time of a lay-off. This
suggestion was included in the final rules.

BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF
of Rules concerning procedures) RULES ARM 2-2.14(28)-
for State emplovees to apply ) 514510 through 2-2.14(28)-
for a Maternity Leave ) 514550 PERTAINING TO

MATERNITY LEAVE.
TO: All interested persons:

1. On December 23, 1977, the Department of Administra-
tion published notice of the proposed adoption of rules
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concerning procedures for State employees to apply for a
Maternity Leave at pages 1063-1068 of the Montana Administra-
tive Register, issue number 12.

2, The agency has adopted the rule with the following
change:

2-2.14(24)-514550 (Rule V) CLOSING. The first sentence
will become section (a). Section (b) will be added to read
as follows: Examples of the forms mentioned follow.

3. One comment was received from John Hollow of the
Adninistrative Code Committee suggesting that we use Title 41,
Chapter 26, R.C.M. 1947 as the implementing authority for this
rule. This will be so indicated in the replacement pages.

BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF AMENDMENT OF ARM
of Rule 2-2.,14(2)-51420 ) RULE 2-2,14(2)-81420
relating to State employees ) (CONTINUING EMPLOYEE

who are members of the ) BENEFITS)

National Guard of the state of)

Montana. )

TO: All interested persons:

1. On December 23, 1977, the Department of Administra-
tion published notice of the proposed amendment of ARM Rule
2-2.14(2)-S1420 which limited employee benefits to thirty
calendar days when a State employee takes leave without pay
when ordered to active service in the National Guard of the
state of Montana at pages 1069-1070 of the Montana Admin-
istrative Register, issue number 12,

2. The agency has amended the rule as proposed.

3. No comments or testimony were received.

¢ 9,
/ 7
- Jack C. Crosser, Director
Department of Administration

2-2/24/78 g os Montana Administrative Register
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BEFORE THE DEFARTMENT OF HIGHWAYS
OF THE STATE OF MONTANA

NOTTCE OF THE ADOPTION
OF AMENDMENT OF RULE
18-2.6AI (14)-5€340
relating to outdoor
advertising regulations.

In the matter of the
amendment of Rule
18-2.6A1 (14)-56340
relating to outdoor
advertising regulations.

TO: All Interested Persons:

1. On December 23, 1977, the Department of Highways and
the Highway Commjission published notice of a proposed amendment
to rule 18-2.6AT (14)-S6340 concerning Outdoor Advertising reg-
ulations pertaining to secondary roads placed on primary system
at page 1084 and 1085 of the 1977 Montana Administrative Regis-
ter, issue number 12.

2. The agency has amended the rule as proposed.

3. No comments or testimony were received. The agency
has amended the rule because the Department has determined that
varicus sign owners along the aforementioned routes have not
applied for permits, and it is advisable to extend the date for
application to allow these owners to conform to Montana's CQut-
door Advertising statutes and regulations.

oo

Director of Highways

Certified to the Secretary of State February 15, 1978,
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BEFORE THE DEPARTMENT OF LABOR
AND INDISTRY, BOARD OF PERSONNEL APPEALS
OF THE STATE OF MONTANA

Adoption of Amendment to rule 24-3,.8(30)-58360, FACTFINDER.

1. The Board of Personnel Appeals published notice No.
24-3-8-29, noticing a proposed amendment of Rule 24-3.8(30)-
$8360 concerning factfinder, on November 25, 1977, at page 849,
Montana Adminsitrative Register, 1977, issue Number 11.

2. The Board cf Personnel Appeals has adopted the
proposed amendment to conform the existing rule to the existing
statute, 59-1614 (4). No testimony or comments were received.

3. The amendment to the rule has been adopted with the
language changes as shown below:

FACTFINDER., (a) Either party to a dispute may petition
the board to initiate fact-finding or the Board, if it is
apparent that matter in disagreement might be more readily
settled if facts invclved were determined and publicly known,
may initiate fact-finding in accordance with Section 59-1614
(4), R.C.M. 1947,

(b} Within three days of receipt of a petition for fact-

finding the board shall submit a list of sevem five

qualified, disinterested persons to each of the parties
to the dispute.

{(c) Within five days of receipt of the list the parties

shall select a fact finder by having the petitioner strike

three two names and then the other party strike three two
names. The remaining name is that of the fact finder.
The remainder of the rule is unchanged. When the rule was
first written, Section 59-1614 (4) required that this Board
submit seven names. The statute was later amended to read
five names. The amendment, therefore, conforms the rule to the
statute.

Repeal of rules 24-3.8(1)-0800, 24-3.8(2)-PB10, 24-3.8(6)-
5830, 24-3.8(6)-5840, 24-3.8(6)-5850, 24-3.8(6)-S855, 24-3.8
(6)-5870, 24~3.8(6)-5880, 24-3.8(26)-58330, 24-3.8A(1)-S8380,
24-3.8A(2)-P8390, 24-3.8A(6)-58410, 24~3.8A(6)-S8430, 24-3.8A
(6)-58440, 24-3.8A(6)-858450, 24-3.8A(6)-58460, 24-3.8A(6)-
58470, 24-3.8A(6)-58480, 24-3.8A(6)-58490, 24-3.8A(6)-88520,
24-3.84(1) 08550, 24-3.8B(2)~PE560, 24-3.8B(6)-58590, 24-3.8B
(6)-58600, 24-3.8B(6)-88610, 24-3.8B(6)-88630, 24-3.8B(6)-
58640, 24-3.8B(6)-58680, 24-3,.8B(6)-58690, adoption of uniform
rules.

1. The Board of Personnel Appeals published notice No.
24~3-8-30, noticing a proposed repeal of the above cited rules,
on November 24, 1977, at page 851, Montena Administrative
Register, 1977, Issue Number 11.

2. The Board of Personnel Appeals has repealed the above
roles in order to combine its rules into one set of rules and
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cut down considerably the repetition of rules and the number
of pages used by this Board in ARM. Rules 24,8.000 through
24.8.209 as they appeared at page 640, Montana Administrative
Register, 1977, Issue Number 10, and as adopted in the rule
section of the January, 1978, Issue of the Montana Administra-
tive Reyister pages 74 and 75 for the Department of Fish and
Game grievance procedure {Title 26, Chapter 1, R,C.M. 1947)
have becen amended to be uniform organizational and procedural
rules for all statutes administered by this board. No testi-
mony or comments were received.

APPROVED AND ADOPTED 2/15/78
CERTIFIED HE SE?RY OF STATE 2/15/78

an of the Board of Persgfinel Appeals

BY
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BEFQRE THE DEPARTMENT OF LABOR AND TINDUSTRY
DIVISION OF WORKERS' COMPENSATION

NOTICE OF
AMENDMENTS AND
ADOPTIONS OF RULES

In the Matter of the Proposed )
Amendments to ARM 24-3.18{(1l)- )
01800, Division Organization, )
and ARM 24~3.18(6)-S1820, )
Functions of the Division; and }
the proposed adoption of ARM )
24-3.18B(1)~51800, Functions )
of the Division in Relation to )}
the Crime Victims Compensation )
Act, ARM 24-3.18B(2)-51810, )
Reporting, Compensation Pay- )
ments, Medical Information, )
and ARM 24-3.18B(3)-51830, )
Informal Hearing Procedures. )

TO: All Interested Persons

1. On December 23, 1977, the Division of Workers'
Compensation published notice of proposed amendments to rule
24-3,18(1)-01800 concerning division organization, and rule
24-3.18(6)-81820 concerning functions of the division, and
proposed adoption of rule 24-3.18B(1)-51800 concerning func-
tions of the division in relation to the crime victims compen-
sation act, rule 24-3.18B(2)-51810 concerning reporting, com-
pensation payments and medical payments, and rule 24-3,18B(3)-
51830 congerning informal hearing procedures, at pages 1090
through 1093 of the 1977 Montana Administrative Register,
issue number 12.

2. The agency has amended the two rules as proposed, and
has adopted the three rules as proposed.

3. No comments or testimony were received. The agency
has amended and adopted the rules because it was necessary to
amend and adopt rules to implement the new Crime Victims
Compensation Act because all parties will need information con-
cerning the procedures for submission of claims and related re-
ports, as well as information concerning the procedures for the
payment of benefits in matters relating to medical treatment.
Also, the Legislature has required the division to adopt rules
concerning its informal hearing procedures, and the division is
proposing to set forth specific procedures to be utilized at
such hearings.

dmihistrator

Certified to the Secretary of State February 10, 1978
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32-2.6A(78)-56330 BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

REASON FOR EMERGENCY AMENDMENT QF RULE 32-2.6A{78)-S6330

The purpose of this emergency rule is to prevent the
introduction of cattle scabics into Montana. Cattle scabies
is a highly contagious infestion of mites which thrive in
colder climates and cause serious economic loss. The mites
enter the skin of the host animal and through the course of
their life cycle cause intense itching, loss of hair, forma-
tion of scabs, welght loss, and death if untreated,

Prescently scabies is reaching epidemic proportions in
a number of states, and in the last month has been diagnosed
in the neighboring statesg of South Dakota and Wyoming.

Scabies can be successfully treated by dipping cattle in
proper concentrations of approved pesticides. However, be-
cause Montana has been essentially free of scabies since the
early 1930's dipping vats are in short supply and not usefully
located should a statewide problem develop. The chemicals
available for dipping present threats to the environment
because of difficulties of disposal. Finally the cost of
dipping, which in some instances must be done twice, is high.
The department does not want to add that additional cost
burden to a Montana industry that is already in serious finan-
cial condition.

So long as scabies is not present in Montana the most
effective means of keeping it out short of a total embargo
is for the department to know before importation that cattle
are to be moved into Montana and to have the power to set
appropriate conditions for import, including dipping and
inspection, where necessary.

The emergency amendment will accomplish that by requiring
the issuance of a permit prior to the movement of cattle into
Montana. At the present time the department is frequently
not aware of cattle movements until one or two months after
the import has occurred because of the slowness of processing
health certificates in the state of origin. It is anticipated
that a permanent rule covering this matter will be noticed for
hearing in the February issue of the Montana Administrative
Register.

32-2.6A(78)-56330 IMPORTATION REQUIREMENTS

Sections (1) through (14) remain the same.

(1l5) Cattle, Cattle may enter the State of Montana
provided they are transported or moved into the state in con-
formity with sections (1) through (14) of this rule and are
accompanied by ar-effietat-health-ecreificate-attesting-they
are-free-from-evidence-of-any-infeetrongs-eontagieous-or-
communicable-disenses-or-knowa-expeosure-theretoy-or-by-a
permitr-or-both-when-se-required a Montana permit issucd
prior to entry. At the time the permit is issued, the
department may require that an official health certificate be
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obtained at either the point of origin or peint of destination.
To predlte the movement of cattle, if the prerequisites have

bcen met, a permit number may be issued by telephone. The

permit number so issued shall be affixed to the health certi-
ficate if required, waybill, brand inspection certificate ang
any other official documents in this fashion: 'Montana

Pérmit No," Ffollowed by the number.
" "{a) and (b) remain the same.

(c) (d}) and {(e) are dcleted.

Scctions (16) through (24) remain the same.
(iflistory: Scc, 46-208, 46-209 and 46-211, R.C.M. 1947;
12/31/72; AMD. Eff, 11/4/75; AMD. Eff. 6/5/76; AMD. Ef
5/5/77; EMERG. AMD. Eff. 1/20/78. o

ma.md. % 1/10 /35

WW 4/(‘1/7—?

/

/

T=2724/78
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF ATHLETICS

Adoption of Rule 40-3.14(2)~P1415 CITIZEN PARTICIPATION RULES-
INCORPORATION BY REFERENCE

1. The Board of Athletics published Notice No. 40-3-14-4
of a proposed adoption of new rules relating to public
participation in board decision making on December 23, 1977
at page 1094 MAR 1977, Issue No. 12,

2. The adoption incorporates, as rules of the Board,
the rules of the Department of Professional and Occupational
Licensing regarding public participation in department decision
making, which have been duly adopted and published in Title
40, Chapter 2, Sub-Chapter 14, of the Administrative Rules
of Montana.

Wherever the word, 'department' is used refers specifically
to the Department of Professional and Occupational Licensing
unless otherwise specified.

The reason for the adoption is that such action is man-—
dated by Section B82-4228, R.C.M. 1947. That section requires
all agencies to adopt rules which specify the means by which
the public may participate in decision making functions.

Rather than adopt its own set of rules and for the sake of
expediency, the board has reviewed and approved the department
rules, and has incorporated them as their own.

3. No requests for hearing were made or comments received.

4. The adoption of the rule has been made exactly as
proposed.
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF COSMETOLOGISTS

Adoption of Rule 40-3,30(2)-P3015 CITIZEN PARTICIPATION
RULES -~ INCORPORATION
BY REFERENCE

1. The Board of Cosmetologists published Notice No. 40-3-
30-27 of a proposed adoption of new rules relating to public
participation in board decision making on December 23, 1977
at page 1098 MAR 1577, Issue No. 12.

2. The adoption incorporates as rules of the Beoard,
the rules of the Department of Professional and Occupational
Licensing regarding public participation in department decision
making, which have been duly adopted and published in Title 40,
Chapter 2, Sub-Chapter 14, of the Administrative Rules of
Montana.

Wherever the word 'department' is used refers specifically
te the Department of Professional and Occupational Licensing
unless otherwise specified. This adoption specifies that
under Sub-Section (3) (a) of the Department Rules that the
Board of Cosmetologists and the officers of the Montana State
Cosmetoloygist Association will act as the screening committee
rather than the Department Director and his designated staff.

The reason for the adoption is that such action is man-
dated by Section 82-4228, R.C.M. 1947, That section requires
all agencies to adopt rules which specify the means by which
the public may participate in decision making functions.

Rather than adopt its own set of rules and for the sake of
expediency, the board has reviewed and approved the department
rules, with the above noted exception and has incorporated
them as their own.

3. No requests for hearing were made or comments received,

4. The adoption of the rule has been made exactly as
proposcd.
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DEPARTMENT OF PROFESSTONAL AND OCCUPATIONAL LICENSING
BOARD OF COSMETOLOGISTS

Fepeal of Rule 40-3.30(6)-530405 ELECTROLYSIS
Repeal of Rule 40-3.30(6)~-S30408 ELECTROLYSIS
Sub-Chapter & and Sub-Chapter 8

are hereby PRepcaled, (Sub-Chapter

Numbers and Headings only.)

1. The Board of Cosmetologists published Notice No.
40-3-30~26 of a proposed repcal of the Numbers for Sub-Chapter
(6) and (8) and Repeal of ARM 40-3,30(6)-530405 and ARM 40-3.
30(8)-530408.

2. 'The reason for the repeal is that when the above
stated revision was made the Board inadvertently neglected
to repeal two (2) Sub-Chapter numbers and two (2) rules.

The rules to be repealed were taken from the section index,
which was not, at that time, up to date, and thus the ocmmission.

3, No requests for hearing were made or comments received.

4, "The repeal of the rule numbers and rules has been
made exactly as proposced.
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF PLUMBERS

Amendment of ARM 40-3,82(6)-58230 DEFINITIONS

Repeal of 40-3,82(6)~-53250 STATE PLUMBING CODE;
INCORPORATION OF UNIFORM
PLUMBING CODE BY REFERENCE.

Repeal of 40-3.82(6)-582070 INSPECTION - PERMIT FEES

1. The Board of Plumbers published Notice No. 40-3-82-
19 of a proposed amendment to ARM 40-3.82(6)-58230, Definitions
and the repeal of ARM 40-3.82(6)-58250, State Plumbing Code;
Incorporation of Uniform Plumbing Code by Reference and ARM
40-3.82(6)-582070, Inspection - Permit Fees on September 23,
1977 at Page 512, MAR 1977, Issue No. 9.

2. The amendment simply eliminated all references to the
State Plumbing Code, Inspection and any enforcement of such
plumbing code. The reason for such amendment is that all
plumbing code enforcement functions were removed from the
Board of Plumbers by the 1977 Legislative Assembly and trans-
ferred to the Department of Administration. The Board of
Plumbers therefore has no authority or need for such rules.

3. The Board of Plumbers has delayed adoption of this
amendment at the request of the Department of Administration
to give that agency an opportunity to incorporate the Boards'
rules or any additions or deletions thereto into its own rules.
The Board has been advised that the Department of Administra-
tion will have completed this process by the March 1978
publication of the register. While the Beoards' adoption of
this proposed amendment is made at this time to comply with
the statutory six (6) months adoption limitation, this adop-
tion specifically establishes the March 1978 publication date
as the effective date for the amendment.

No requests for hearing were made or written comments
received.

4. The amendment has been adopted exactly as proposed.
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF PUBLIC ACCOUNTANTS

Amendment of ARM 40-3.94(6)-594090 ANNUAL LICENSE TO PRACTICE

1. The Board of Public Accountants published Notice No.
40-3-94-9 of a proposed amendment of ARM 40-3.94(6)~S594090,
Annual License to Practice on December 23, 1977 at Page 1100,
MAR 1977, Issue No. 12,

2. The amendment as proposed and printed in full text in
the Notice was for the purpose of clarifying the status of an
unrenewed license during a statutory three (3) year grace
period. The reasons for such proposal were fully set out in
such Notice.

3. The Board received no written comments or objections
with the exception of a letter from the MAR Committee., That
letter stated certain difficulties with the proposed amendment,
and suggested alternative languages there to. That language
reads as follows:

"Any licensee who does not wish to pay the renewal
fee for the intervening three ycars shall return his
certificate and or license to the Board. At such
time as he pays the renewal fee, his certificate

or license shall be returned to him,"

4. The Board concurs with this suggested language, with
however, some additional language to make it clear that the
return of the license is mandatory for any one or all of the
intervening three (3) vyears and to specify when the return
must be made. The Board would thus re-state the Committee's
Proposal as follows:

"Any licensee who does not wish to pay the renewal
fee for any one or all of the intervening threce(3)
years shall return his certificate to the Board

on or before the commencement of the year or years
in which he chooses not to renew. At such time as
he pays the renewal fee, his certificate or
license shall be returned to him.,”

The Board has confirmed this revised language as accept-
able with Mr. Bob Pyfer of the Administrative Code Committee.
At the further suggestion of such committee, the Board will
retain the first sentence of existing sub-section (2),
(originally proposed for deletion,) as it provides necessary
explanation and clarification.

5. The Board has determined that in light of the fact
that these clarifications from the amendment as proposed simply
makes it clear that the rule prohibits only the "helding out”
and not the practice, as provided by statute, that the sub-
stance of the amendment has not been changed and that another
notice is not required.
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DEPARTMENT OF PROFESSTONAL AND OCCUPATIONAL LICENSING
BOARD OF RADIOLOGIC TECHNOLOGISTS

Adoption of Rule 40-3.96(2)-P9615 CITIZEN PARTICIPATION RULES-
INCORPORATION BY REFERENCE

1. The Board of Radiologic Technologists published Notice
No, 40-3-96-4 of a proposed adoption of new rules relating to
public participation in board decision making on December 23,
1977 at page 1102 MAR 1977, Issue No. 12.

2. The adoption incorporates, as rules of the board,
the rules of the Department of Professional and Occupational
Licensing regarding public participation in department decision
making, which have been duly adopted and published in Title
40, Chapter 2, Sub-Chapter 14, of the Administrative Rules
of Montana.

Wherever the word ‘'department' is used refers specifically
to the Department of Professional and Occupational Licensging
unless otherwisec specified.

The reason for the adoption is that such action is man-
dated by Section 82-4228, R.C.M. 1947. That section reguires
all agcncies to adopt rules which specify the means by which
the public may participate in decision making functions.

Rather than adopt its own set of rules and for the sake of
expediency, the board has reviewed and approved the department
rules,and has incorporated them as their own.

3. No requests for hearing were made or comments received.

4. The adoption of the rule has been made cxactly as
proposed.
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF REAL ESTATE

Adoption of Rule 40-3.98(6)-598085 SUSPENSTION OR REVOCATION-
VIOLATION OF RULES-
UNWORTHINESS OR INCOMPETENCY

1. The Board of Real Estate published Notice No. 40-3-
98-8 of a proposed adoption of a Code of Ethics on July 25,

1977 at page 108 MAR 1977, Issue No. 7. A public Hearing was
held on that proposed adoption on August 19, 1977. As a result
of that hearing and after reviewing all statements and testi-
mony received, the Board post-poned adoption of the rule as
proposed and prepared a revision thereof, which was proposed

for adoption in Notice No. 40-3-98-10, published on December 23,
1977 at Page 1104, MAR 1977, Issue No. 12. That Notice
scheduled a public hearing on the revised proposal and such
hearing was held on January 14, 1978.

2. The Board has adopted the rules as proposed in Notice
No. 40-3-98-10. The full text of those rules is herein omitted
as such was published in that notice.

3. The Board has made no changes as a result of the January
14, 1978 hearing in that no objections were raised as to the
revised form of the revised rule.

4. The Board did receive a letter from the Montana Admin-
istrative Code Committee concerning the proposed rule. That
letter suggested no substantive changes as to the rule proposcd.
Rathor, the Committee suggested that items (a), (b) and (e)
under Rule #2 would be better located under a scparate section
in that they describe affirmative data rather than unethical
type conduct. That letter further suggested that item (f)
he re-worded so as to describe the prohibited act as an un-
ethical type conduct.

The RBoard concurred with the suggestions of the Committee
and will comply with those suggestions in its replacement pages
to be submitted on or before February 28, 1978.

Amendment of Rule 40-3.98(6)-598040 RENEWAL - INACTIVE LIST-
REGISTER

1. The Board of Real FEstate published Notice No. 40-3-98-
11 of a proposed amendment of 40-3.98(6)-598040, Renewal -
Tnactive List - Register, on December 23, 1977 at Page 1107,
MAR 1977, Issue No. 12.

2. The amendment provides a procedure under which those
existing non-resident salesman licenses will be classified and
maintained. The notice indicated that such salesman status was
eliminated, effective December 4, 1976, and that no more would
be issued. The method of disposition of such existing licenses
was described in full text in the Notice.
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF REAL ESTATE

3. On December 15, 1977, and prior to the December 24,
1977 publication date of the Notice, the Board received a
letter of objection to the elimination of non-resident
salesman licenges from Mr. Paul B, Larsen, Boise, Idaho, a
non-resident Montana broker. Such objection registered a
concern that elimination of the non-resident salesman license
would infringe upon Mr. Larsen's real estate transactions with-
in Montana. By letter of December 23, 1977, the Board respon-
ded and offered Mr. Larsen an opportunity to further offer
comments and objections prior to the January 22, 1978 adoption
of the proposed rule. No further comments or objections were
received.

4. The amendment to this rule has been adopted exactly
as proposed.
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BEFORE THE DEPARTMENT OF SQCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of
Rule 46-2.6(2)-5674 pertaining to
definition of family day care
homes and Rule 46-2.6(2)-56100
pertaining to day care licensing
services, eligibility require-
ments.

NOTICE OF THE AMENDMENT OF
RULE 46-2.6(2)-5674
AND RULE 46-2.6(2)-56100.

TO: All Interested Persons

1. Cn December 23, 1977, the State Department of Social
and Rehabilitation Services published notice of a proposed
amendment to rule 46-2.6(2)-8674 pertaining to definition of
family day care homes and rule 46-2.6(2)-56100 pertaining to
day care licensing services, eligibility requirements at page
1139 of the 1977 Montana Administrative Register, issuc number
12.

2. The agency has amended the rules as proposed.

3. No comments or testimony were received. The agency
has amended the rules for two reasons; the first to make the
state requlations comply with the Federal Social Service Reg-
ulations, in particular 45 C.F.R. 228.42. Secondly, it is hoped
that the change will help avold a hardship which occurred under
the prior rules.. Under the prior rules, a home operator's
children who were under 14 were counted towards the maximum
number of children allowed, whether or not they were actually

in day care.

Director, Soclal and Reha 111ta—
ion Services

certified to the Secretary of State Ffiuecaceq [b‘ , 1978.

\
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BREFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF THE ADOPTION OF
rules pertaining to protective ) RULE 46-2.6(6)-56517,
services for aged persons and dis- ) 46-2.6(6)-56517A,
abled adults. ) 46-2.6(6)-S6517B AND

) 46-2.6(6)-56517C.

TO: All Interested Persons

1. On November 25, 1977, the State Department of Social
and Rehabilitation Services published notice of a proposed
adoption of rules pertaining to protective services for aged
persons and disabled adults at page 932 of the 1977 Montana
Adminigtrative Register, issue number 11.

2. The agency has adopted the rules as proposed.
3. No oral or written comment was received at the public
hearing. However, the comment was received by letter that the

Department should add homemaker services to the list of protec-
tive services available. The Department declines to do this
because the homemaker program operates under its own eligibility
standards, and finds that it is not appropriate to define or
expand this eligibility through the protective services rules.
Further, under the protective services rules as proposed, home-
maker services are available as a resource for individuals meet-
ing the homemaker eligibility standards. The reason the

agency is adopting the rules is to implement a law passed in

the 1975 Legislature to cover protective services to adults
which has been a part of our adult service program since 1962
and mandated by the Legislature in 1975.

Director, Department pf Social
and Rehabilitation Services

Certified to the Secretary of Statef%1;«‘4? 45} 1978.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of
rule 46-2.10(14)~511150 pertaining

) NOTICF OF THE AMENDMENT OF

)
to eligibility requirements for )

)

RULE 46-2.10(14)-511150.

AFDC.
TO: All Interested Persons
1. On December 23, 1977, the State Department of Social

and Rehabilitation Services published notice of a proposed
amendment to rule 46-2.10(14)-511150 concerning eligibility
reguirements for AFDC at page 1119 of the 1977 Montana
Administrative Register, issue number 12.

2. The agency has amended the rule as proposed.

3. No comments or testimony were received. The agency
has amended the rule because the term "essential person" is
Lechnically a misnomer for this situation. The change is being
made in order to make the state rules conform with the state
plan submitted by the Department of Health, Education and
Welfarc. The change in terminolegy will have no effect on the
coverage of caretaker relatives.

Director, Social and Rehdbilita-
tion Services

Certified to the Secretary of State gguL“,__ /5, 1978.
%
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of )} NOTICE OF THE AMENDMENT OF
rule MAR 46-2.10(14)-511150 per- ) RULE 46-2.10(14)-511150.

taining to eligibility require- )
ments for AFDC. )

TO: All Interested Persons

1. On December 23, 1977, the State Department of Social
and Rehabilitation Services published notice of a proposed
amendment to rule 46-2,10(14)-8311150 concerning eligibility
requirements for AFDC at page 1109 of the 1977 Montana
Administrative Register, issue number 12,

2. The agency has amended the rule as proposed.

3. No comments or testimony were received. The agency
has amended the rule because the current regulation on the
unemployed father fails to specify the option selected by the
Department, as provided for in CFR 45 233.100(a) (2), as to
whether or not AFDC/UF benefits are denied an unemployed father
who disqualifies himself for unemployment compensation benefits
by reason of conduct. This amendment conforms the rule to the
corresponding provision in the state plan for Title IV A, AFDC.

G iy

Director, Social and JRehabilita-

ion Services i

Certified to the Secretary of State .9,ngtdm,, /5, 1978.
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46-2.10(14)-511350 SOCIAL AND
REHNABILITATTION SERVICES

REASON TOR ADOPTING FMERGENCY AMENDMENTS TO ARM RULE
46-2.10(14)-811350

The purpose of this amendment is to provide i
cffective standards for county welfare offices to
mining whether an applicant for or recjipient of
has good cause for failing to cooperate in esta
nity of a child or obtaining child support. S
(B) of the Social Security Act, 1974 Amendmen
such good cause determinations be made, but
Secretary of the United States Department o
and Welfare to promulgate regulations for
ations. The Secretary has not donc so, a
a state was allowed or required to make i
absent the Secretary's regulations has
ber of courts, including the United Stafes Supreme Court, in
Maher v. Doe, 97 S.Ct. 2474(1%77). T Supreme Court did not
resolve the issue. However, very recgéntly the Department of
Health, Education, and Welfare direcfed this department to im-
plement ad hoc case by case determ%ﬁatlons The department
must adopt rules containing approp:late standards to make such
determinations. In response to this, the department, in MAR
Notice No. 46-2-138, noticed a hgaring on the identical amend-
ment to ARM rule 46-2.10(14)- q%1350 However, it has come to
our attention that a substantigl number of needy individuals are
being denied assistance becauge of the department's lack of
standards for determining gopd cause. A number of these indi-
viduals have requested hearings, but in the meantime are not
receiving assistance as this rule would provide. Further, not
all individuals who have peen denied assistance for this reason
have requested a hearing/ and the department has no way of know-
ing who they are and capnot direct the county welfare offices
to grant or reinstate #ssistance without this rule. Therefore,
the department finds yhat there is an imminent peril to public
health, safety, and welfare and that immediate adoption of this
rule is essential. .’

cdlately

s¢ in deter-
DC benefits
ishing pater-
tion 402 (a) (26)
, required that
so reguired the
Health, Education,
od cause detcrmin-
the issue of whether
s own determinations
en litigated in a num-

AS AMENDED, RbLE 46-2.10(14)-511350 PROCEDURE FOR SECURINfG
SUPPORT FROM ABSENT FATHERS IN BEHALF OF CHILDREN READS AS
FOLLOWS :

46-2.10(14)-511350 PROCEDURE FOR SECURING SUPPORT FROM

AESENT PATHERS IN BEHALF OF CHILDREN (1) For each AFDC
case where deprivation of parental support is based on absence
cf a parent from the home, except in the case of death, as a
condition,of eligibility, the applicant or recipient must:

(a) “ Furnish his or her social security account number.

(b)" Assign child support rights to the Department of
Social ‘and Rehabilitation Services by signing an EA-32, Assign-
ment ¢f Collection of Support Payments.

(¢) applicants and recipients must cooperate in establish-
46-85 kT 00 2-2/24/78
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46-2.10(14)-511350 SOCIAL AND
REHABILITATION SERVICES

ing paternity and obtaining child support. This requirq}ent
may be waived upon a showing of good cause for failure Ar re-
fusal to cooperate,.

(i) Good cause exists in the following circumstgnces:

(a) _Cooperation would not be in the best intergst of
the child because of the likelihood of the cooperatfon resulting
in_substantial danger, physical harm, undue harassyent or severc
mental anguish to the child or caretaker relativey

(b) The child was conceived as a result of /forcible rape
or _an incestuous relationship.

(c) The applicant or recipient is planni to_relinquish
or has relinquished the child to a public or lAcensed social
agency for the purpose of adoption.

(d) Legal proccedings for the adoptioq/gf the child are
pending before a court of competent Jurlqd;ﬁtlon.

(e} The applicant or recipient's legfl rights to the child
have been tcrminated by a court of competgnt jurisdiction.

(f) Cooperation would be detrimentgl to the best interests

of the child for any other reason.
(ii) An applicant or recipient who claims to have good
cause for refusing to cooperate will required to (1) provide

supporting evidence or (7) provide sgff101ent Information to
permit an investigation to determine/the existence of one or
more of the circumstances specified/ in paragraph (1) .

(ii1) There shall be no denialj delay or discontinuance of
good cause for refusal to cooperafe if the applicant of recip-
ient has complied with the requifements of paragraph (1i).
However, the Department may recgver amounts paild pending deter-—
mination if no good cause is fgund and the appllicant continues
to refuse to cooperate,. d/f

{iv) In cases where good cause has been found there will
be a periodic review, in no fase less frequently than at each
redetermination of eligibilAty, to determine if circumstances
have changed and good causé no longer exists.

(v) _The county welfAre department will promptly notify
the Child Support Bureau ] Department of Revenue, of all cases
in which it has been defermined that there is good cause for re-
fusal to cooperate in €stablishing paternity and obtaining child
support. ;

(d) Assistancerfor children whose parents are determined
to be ineligible for failure to assign child support rights
or cooperate in establishing paternity or in obtaining child
support shall be provided in the form of protective payments.
The county welfarée department will make referrals on child
support, paternity, to the Child Support Unit, Department of
Revenue, Mitchell Building, Helena, and welfare fraud to the
Legal Unit, Department of Social and Rehabilitation Services,
P.0O. Box 4210, Helena, Montana, 59601. (History: Sec. 82A-
107, 82An-1902, 82-4203, 71-233, and 71-233.1, ét.seq., R.C.M.
1947; 45 C.P.R. 220.48 (1937); 42 U.5.C., 602 (1974); NEW,

Eff. 1L/4/74; 45 C.I'.R. 205.50, 232, 234.60, 235.70 (1974);
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46-2.10(14)-511350 SOCIAL AND
REHABILITATION SERVI(
P.L. 93-647 adding Part D of Title IV pf Social Security Act

effective July 1, 1975; EMERG. AMD, Eff. 6/25/75; AMD, Eff.
1/6/76; EMERG. AMD, Eff 1/18/78.)

etk /1]

obsolere y/13/ 75
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF THE AMENDMENT OF
Rule 46-210(18)-511440 pertaining } RULE 46-210(18)-511440.
to prescription splitting. )

TO: All Interested Persons

1. On December 23, 1977, the State Department of Social
and Rehabilitation Services published notice of a proposed
amendment to rule 46-210(18)-511440 pertaining to prescription
splitting at page 1118 of the 1977 Montana Administrative
Register, issue number 12.

2. The agency has amended the rule as proposed.

3. No oral or written comments were received. The agency
has amended the rule because the Medicaid program is underdgoing
a financial crisis. This rule ig offered to assure that
Medicaid patients receive their medication in convenient amounts
and to insure against abusive prescription splitting by

pharmacists.
“\p i
v2ld € Ml

Director, Social and Rehabilita-
ion Services

Certified to the Secretary of State Zobecc.wc., /& , 1978.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of
rule MAR 46-2.10(18)-511465, per-

) NOTICE OF THE AMENDMENT OF

)
taining to temporary prohibition )

)

)

RULE 46-2.10(18)-511465.

of certain provider fee increases
related to medical assistance.

TQ: All Interested Persons

1. On December 23, 1977, the state Department of Social
and Rehabilitation Services published notice of a proposed
amendment to rule 46-2.10(18)-511465, concerning temporary
prohibition of certain provider fee increases related to
medical assistance at page 1111 of the 1977 Montana Adminis-
trative Register, issue number 12.

2. The agency has amended the rule as proposed.

3. No oral or written comments were received. The
agency has amended the rule because Montana's Medicaid program
is facing an impending financial crisis which, if not averted,
will sericusly affect the health and safety of Montana's
Medicaid recipients. If the Medicaid program does not reduce
its anticipated expenditures, a severe cutback of both eligibil-
ity maximums and benefits under the Medicaid program will have
to be imposed.

Directdr, BSocial an? Rehabilita-
ion Services

Cartified to the Secretary of State M dicempncs 15 1978.

p 15
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VOLUME NO. 37 OPINION NO. 105
CHILD ABUSE - County powers regarding prevention and treat-
ment.

CHILDREN - County powers regarding child welfare services.
COUNTIES - Powers to expend federal revenue sharing funds;
powers to contract with private, non-profit service organi-
zations; and powers concerning the following - prevention
and treatment of child abuse; provisions for child welfare
services; contracts with humane societies; county museums;
and purchase of equipment for rural volunteer fire depart-
ments.

COUNTY COMMISSIONERS - Powers to expend federal revenue
sharing funds; powers to contract with private, non-profit
service organizations; and powers concerning the following -
prevention and treatment of child abuse; provisions for
child welfare services; contracts with humane societies;
county museums; and purchase of equipment for rural volun-
teer fire departments.

FEDERAL FUNDS - County powers to expend federal revenue

sharing funds.
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HUMANE SOCIETIES - County powers to contract with local

humane societies.

MUSEUMS - County powers regarding the acquisition,

establishment,

and management of museums.

RURAL VOLUNTEER FIRE DEPARTMENTS - County powers to purchase

equipment for.
UNITED STATES

sharing funds.

- County powers to expend federal revenue

SECTIONS: 10-1031(3), 1103(3), 1203(12), 1222(1), 1234,

1237(1), 1238,
1322; 16-805,

602, 603, 605;

1244, 1245(2), 1300, 1305, 1310, 1315, 1320,
1163, 1164, 2702, 4602, 4606, 4607; 28-601,

47A-7-101, 203, 204; 71-210, 216, 221, 222,

706(a), 709, 714, R.C.M. 1947.

1972 MONTANA CONSTITUTION - Article 5, §l1(5); Article XI,

§§4(2), 5 and 6,

ATTORNEY GENERAL OPINIONS: oOpinion No's. 25, 61, 68 and 89,

Volume 37.

Unless a specific mode or manner of action is
mandated by statute, c¢ounties may contract
with individuals or private organizations,
including non-profit service organizations,
for the purchase of services or materials the
counties are authorized by statute to provide
their constituents if the contracts are
reasonable and appropriate methods of fur-
nishing services or materials. Counties may
use federal revenue sharing funds to purchase
any services or materials they could use
county tax revenues to purchase.
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2. Counties may not make gifts of federal
revenue sharing funds or any other county
funds to any individual or organigzation. Any
county grant of money to a non-profit service
organization must be pursuant to a contract
wherein the organization agrees to furnish
services or materials the county is empowered
to furnish or purchase.

3. Counties which have enacted dog licensing
requirements may contract with local humane
societies pursuant to Section 16=-4607, R.C.M.
1947, for the impoundment and disposition of
unlicensed dogs. In addition, counties may
contract with 1local humane societies for
kenneling and disposition of animals inciden-
tal to the sheriff's performance of his
duties as humane officer under Section 16-
2702, R.C.M. 1947.

4. Counties have express authority under Section
28-603, R.C.M. 1947, to purchase fire appara-
tus for volunteer, rural fire crews.

5. Under Section 16-1163 counties may acdguire
already established museums or collections
from private individuals or organizations by
purchase, lease or loan and may contract with
private organizations for the management and
operation of an established county museum.
In either case any relationship between a
county and a non-profit organization must be
a contractual one, the terms of which are
left to the reasonable exercise of the dis-
cretion of county commissioners. Federal
revenue sharing funds may be used in connec-
tion with these contracts.

6. Counties may contract with Big Brothers and
Sisters organizations to furnish adult com=
panionship, guidance and counseling to needy
and troubled children.

7. Counties, Jjointly with the State Department
of Social and Rehabilitation Services, may
contract with local "4-C's" projects to
provide coordination and support of child
abuse prevention and treatment services.
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17 January 1978

Thomas €. Honzel
Deputy County Attorney
Lewis & Clark County
Courthouse Building
Helena, Montana 59601

Fred Bourdeau

Cascade County Attorney
Courthouse Building

Great Falls, Montana 59401

Gentlemen:

You each have requested my opinion concerning county
authority to give or grant federal revenue sharing funds to
private, non-profit service organizations. Since each
request raises similar issues, I have combined them for
purposes of this opinion. Your guestions are:

1. May a county give or grant federal revenue sharing
moneys to private, non-profit service organiza-
tions, and if so under what circumstances?

2. If a county may grant federal revenue sharing
moneys to private, non-profit service organiza-
tions, must the grant be accompanied by a con-
tractual agreement wherein the organization agrees
to provide specific services?

In addition to the foregoing general questions you have
requested me to consider the following specific instances of
potential funding by a county:

3. May a county give federal revenue sharing funds to
a local humane society?

4. May a county use federal revenue sharing funds to
purchase fire apparatus and equipment for rural
volunteer fire departments?

5. Under what circumstances, 1f any, may a county
give federal revenue sharing funds to a non-profit
organization operating a museum open to county
residents and the public?

6. May a county give federal revenue sharing funds to
"Big Brothers and Sisters," a non-profit service
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organization which provides adult companionship
and counseling for county youths, including youths
referred to it by the welfare department, schools
and the juvenile probation office?

7. May a county, in cooperation with the Montana
Department of Social and Rehabilitation Services,
grant money to a "4-C's" organization, a non-~
profit service organization which coordinates
existing state and local governmental services for
children, including services related to prevention
and treatment of child abuse and neglect cases?

I

Your first quéstion is answered in part by three recent
Attorney General opinions. Those opinions are numbers 25,
61 and 89 of Volume 37, Official Opinions of the Attorney
General .

Opinions 61 and 89 considered the permissable purposes for
which federal revenue sharing funds may be expended.
Opinion 61 concluded:

Federal revenue sharing funds and payments in lieu
of taxes may be spent for any purpose for which
local governments may spend or pledge general tax
revenues.

As a general rule, federal revenue sharing funds may be used
to pay for any services for which general tax revenues may
be expended or pledged.

Opinioen 25 considered whether a county may grant either
federal revenue sharing or general fund moneys to a non-
profit corporation operating a museum and art gallery. The
opinion held that the proposed expenditure wouid violate
Article Vv, Section 11(5) of the 1972 Montana Constitution,
which prohibits appropriations "for religious, charitable,
individual, educational or benevolent purposes" unless made
to an organization “under the control of the state."
Although Article V, Section 11(5) pertains to legislative
appropriations, it was applied by analogy to '"subdivisions
of the state," including counties. The conclusion reached in
Opinion 25 1is more directly supported by Section 16-805,
R.C.M. 1947, which applies to counties:

No county must ever give or lean its credit in aid
of, or make any donation or grant, by subsidy or
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otherwise, to any individual, association, or
corporation * * *,

Both Article V, Section 11(5) and Section 16-~805 concern the
gift or loan of moneys, involving no return consideration.
The proposed expenditure considered in Opinion 25 was a gift
since the museum and art gallery was a private one.

Neither Article V, Section 11(5), 1972 Montana Constitution,
nor Section 16-805 prohibit counties from appropriating or
paying money to individuals or private organizations, profit
or non-profit, on an exchange basis. Counties are expressly
authorized "to make such contracts * * * as may be necessary
to the exercise of its powers." In the context of govern-
mental powers, the word necessary means 'Yreasonable and
appropriate" or "reasonably well adopted to the accomplish-
ment” of governmental duties or powers. 37 Official
Opinions of the Attorney General, No. 89. Unless some
specific mode or manner of execution is mandated by statute,
counties may contract with individuals or private organiza-
tions, where reasonable and appropriate, for the purchase of
services or materials they are authorized by statute to pro-
vide their constituents. Cf. Thompson v. Gallatin County,
120 Mont. 263, 270, 184 P.2d 998 (1947), "whenever a power
is conferred upon the board of county commissioners, but the
mode in which the authority is to be exercised is not indi-
cated, the beoard in its discretion may select any appropri-
ate mode or course of procedure."

In several instances counties are expressly authorized to
contract with non-profit organizations. For example,
Sections 10-1244 and 10-1245(2), R.C.M. 1947, authorize
governmental units, including counties, to provide funds,
materials, facilities, and services teo district youth
guidance homes, operated by non-profit corporations and
which provide rehabilitation services to delinguent youths
and youths in need of supervision. Express provision has
been made authorizing contracts with humane socleties and
the purchase cof fire apparatus for volunteer departments.
Infra. However, counties are not limited to contracting for
services in those instances where statutes expressly
authorize such contracts. A county may, unless otherwise
limited by statute to some other particular mode and manner
of performance, utilize contracts in discharging county
powers or duties.

A determination concerning the authority of a county to

enter into a particular contract typically involves two
inquiries. First, does the county have the power to provide
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the service which the non-profit organization will obligate
itself to perform? Second, is a contract with a non-profit
organization a reasonable and appropriate means of providing
that service?

The second inquiry will rarely be troublesome. The choice
of a particular mode or manner to accomplish any of its
statutory powers or duties is discretionary with the county
board of commissioners, subject only to the requirement that
it be reasonable. Discretionary decisions of county boards
are reviewable only on grounds of fraud or arbitrary and
manifest abuse of discretion. State ex rel. Bowler v. Board
of County Commissioners of Daniels County, 106 Mont. 251,
258, 76 P.2d 648 (1938). The general rule concerning county
contracts is set out in Arnold v. Custer County, 83 Mont,
130, 146-147, 269 P. 396 (1928), "* * * [A] county governing
board may c¢ontract to have work done that is necessary to
its care and management of the business of the county * * *
if it is not made by law the duty of some county official to
do such work." It will be a rare case in which the use of a
contract for services will be held to be an abuse of dis-
cretion.

Therefore, the primary inquiry is whether the county has the
statutory power to provide the service in question.

Counties with self-government powers have all powers which
are not prohibited by the constitution, the statutes of
Montana, or their self-government charters. Article XI,
Section 6, 1972 Montana Constitution; Section 47A-7-101,
R.C.M. 1947; and 37 Official Opinions of the Attorney
General, No. 68. Sections 47A=7-203 and 47A-7-204, R.C.M.
1947, place specific limitations upon self-government
powers, providing, in general, that local governments which
adopt self-goverrnment charters are subject to all state laws
which concern (a) the election or establishment of local
governments; (b) eminent domain and zoning requirements; (c)
regulation of budget, financing or borrowing procedures and
powers; (d) specific and mandatory duties of local govern-
ments or their officers; and (e) areas which have been
affirmatively subjected to state or administrative regula-
tion where the exercise of local power would be inconsistent
with such regulation. See generally, 37 Official Opinions
of the Attorney General, No. 68. Generally, the power to
provide social services is not denied.

Counties with general government powers have only those
powers which are expressly granted by statute or incidental
and necessary to expressly granted powers. Arnold v. Custer
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County, supra. In some cases the power to provide a
particular service may be express. In others, it may be
implied. If provision of the particular service 1is

reasonably well adopted to the accomplishment of an express,
statutory power granted counties, then counties have implied
power to provide the service. See 37 Official Opinions of
the Attorney General, No. 89; State ex rel. Bowler, supra,
106 Mont. at 257-258.

11

In answer to your second dquestion, no money can be paid
non-profit service organizations unless accompanied by the
organization's agreement to furnish services on behalf of or
for the county. In absence of such agreement, the payment
would lack reciprocal consideration and amount to a gift.

ITI

Questions 3 through 7 concern several specific, proposed
expenditures. Both Lewis and Clark County and Cascade
County have general government powers and the permissability
of each of the proposed expenditures must therefore be
determined by studying the statutory powers expressly given
counties and boards of county commissioners.

The proposed expenditures for Big Brothers and Sisters and
for the "4-C's" project involve most difficult statutory
analysis. Both proposed expenditures are for children's
social services, and there is simply no express statutory
authority for counties, independently, to generally provide
children or adults with social services. However, the
conclusion that county power to provide children's coun-
seling and protective service is implied from various duties
the counties have concerning troubled and abused children is
a compelling one. The need for extensive analysis in this
opinion, as well as in other recent Attorney General
opinions rendered with regard to powers of local govern-
ments, is created by the ambiguity and incompleteness of
current Montana statutes concerning powers of local govern-
ments. The deficiencies of the present code illustrate the
need for a simplified and comprehensive new local govern-
mental code, particularly in view of the new constitutional
provisions on local government made a part of the 1972
Montana Constitution, Article XI. The 1972 Constitution
departs from the historical, restrictive approach to powers
of local governments, adopting a liberal approach. That
approach requires liberal construction of the powers of
incorporated cities, towns and counties, Article XI, Section
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4(2), 1972 Montana Constitution, and permits local govern-
ment to adopt self-government charters, Article XI, Sections
5 and 6, 1972 Montana Constitution. Most current statutory
provisions were enacted prior to the new Montana Constitu-
tion during a strict construction era. Wwhile I express no
opinion concerning the merits of the proposed, comprehensive
local government code introduced in the Forty-fifth Legisla-
ture, or any other proposals, House Bill 122 (1977), if it
had been enacted, would have clarified and simplified local

government powers concerning social services. That Bill
would have expressly authorized local governments to provide
“human services," including c¢hild c¢are, youth, senior
citizen, social and rehabilitative services. (Proposed
Section 47A-6-103(5), R.C.M. 1947.) A comprehensive and

simplified new local government code would erase the current
ambiguity of local government statutes and alleviate the
need for frequent resort to interpretive decisions of the
Attorney General and the courts.

Humane Society.

Chapter 46 of Title 16, R.C.M. 1947, authorizes counties to
license dogs, to provide impoundment and to dispose of
unlicensed dogs found running at large. Section 16-4607,
R.C.M. 1947, grants boards of county commissioners express
authority to contract with local humane societies:

The board of county commissioners may appoint a
county pound master and fix the compensation for
his services under this act, and otherwlise enforce
the provisions of this act, or the board of county
commissioners may enter into a contract with any
humane society or other person, organization or
association which will undertake to carry out the
provisions of this act regarding the taking up,
impounding and killing of dogs, and which shall
give a proper bond in whatever amount may be fizad
by the board of county commissioners for the
faithful p=tvformance of the contract. The board
of county commissioners may also enter into con-
tracts with municipal corporations for the use by
the county or by the municipal corporation of the
impounding facilities of the other. (Emphasis
supplied.)

Chapter 46, Title 16 is generally a dog licensing act which
is only applicable in those counties which have affirma-
tively enacted dog licensing requirements. Section 16-4602,
R.C.M. 1947, provides that a county board of commissioners
"may provide for the annual issuance of serially numbered
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dog license tags *x*." Section 16-4606, R.C.M. 1947,
requires county commissioners to provide for impoundment of
unlicensed dogs running at large in those counties "where
this act applies;" and Section 16-4606, R.C.M. 1947, permits
the seizure and impoundment of unlicensed dogs found running
at large. Since Chapter 46 does not designate the particu-
lar counties to which the act applies and uses the word
"may" in Section 16-4602, these provisions of Chapter 46
which concern dog licensing, impoundment and disposition of
unlicensed dogs apply only to those counties which, in the
discretion of the county commissioners, enact dog licensing
requirements. Those counties which have adopted dog
licensing requirements may contract with humane societies
under Section 16=4607.

An additional source of county authority to contract with a
humane society may be found in Section 16-2702, R.C.M. 1947
(subparagraph 4), which imposes a duty upon the sheriff to
"perform duties of humane officer within the county with
reference to the protection of dumb animals.": If kenneling
or disposition of animals is necessary in conjunction with
performance of those duties, the county may contract with a
local humane society to provide those services.

FIRE APPARATUS

Lewis and Clark County has several volunteer fire depart-
ments which serve rural areas. These departments have not
been established under the provisions of Chapter 20, Title
11, R.C.M. 1947, which provides for organization of fire
companies in unincorporated villages and towns and the
creation of fire protection districts. However, rural
volunteer fire departments need not be organized under
Chapter 20, Title 11, to be eligible for grants of funds or
equipment. Separate, express provision has been made for
rural volunteer departments in Section 28-601 through 28-
605, R.C.M. 1947. Section 28-602, R.C.M. 1947, provides
that a county governing body may provide for the organiza-
tion of volunteer, rural fire crews for the purpose of
protecting range, farm, and forest lands within the county.
Section 28-603, R.C.M. 1947, expressly authorizes county
boards to appropriate funds to purchase fire equipment,
providing in relevant part:

The county governing body is authorized to appropriate
funds for the purchase, care, and maintenance of fire-
fighting equipment or for the payment of wages in
prevention, detection, and suppression of fires, or if
the general fund is budgeted to the full limit, the
county governing body may at any time fixed by law for
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levy and assessment of taxes levy a tax at such rate as
in their judgment will be necessary to raise such
needed sum not to exceed §15,000.

The $15,000 limitation only applies where the general fund
is already budgeted to the full limit and a special tax levy
is necessary to raise funds for the described purposes. The
proposed expenditure is a permissable one.

MUSEUM

County powers concerning museums are set forth in Sections
16-1163 and 16~1164, R.C.M. 1947. Section 16-1163 provides:

The board of county commissioners of each county
of the state, in addition to all other powers now
conferred wupon them, shall have authority to
establish or acquire museums, and collections of
exhibits, and articles, matters and things to be
included in or added to such museums and col-
lections. The word "museums" for the purposes of
this act shall mean buildings, or parts of
buildings, of which a principal purpose is the
exhibition of objects of historical interest or of
interest in one or more of the arts and sciences.

The use of the words '"establish or acquire" precludescounty
subsidy of private museums. However, it neither prohibits
acquisition of a museum or collection from a private organi-
zation nor does it preclude counties from contracting with
private organizations for services in connection with estab-

lishment or management of county nuseums. The words
"acquire" and "establish" have commonly understood meanings.
"Acquire" means to get or gain possession of. "Establish"
means to set up or create. Both words are broad enocugh to
comprehend not only outright purchases but leases, rentals,
donations and locans. It is a common practice of museums,
for example, to ‘'acgquire" exhibits, <collections, and

individual works of art on loan from donors who do not wish
to relinguish ownership but at the same time desire to share
their art works with the public. In construing statutes,
words must be given their plain and ordinary meanings,
unless the context makes it apparent that a different
meaning was intended, State ex rel. Daly v. Montana Kennel
Club, 144 Mont. 377, 381, 396 P.2d 605 (1967); and in case
of Section 16-1163, R.C.M. 1947, it is not apparent that the

Legislature intended to use the words ‘“acquire" and
"establish" in any other manner than their broadest and
commonly understood sense. Since the museum provisions do

not mandate a particular mode or method of acquisition or
establishment, county commissioners have broad discretion in

Montana Administrative Register wiF e0 2-2/24/78



-225-

determining the manner of proceeding. County boards may
acquire already established museums or collections not only
by outright purchase but by lease or loan involving private

organizations. Similarly, once a museum has been estab-
lished, a county may contract with a private organization
for 1ts management and operation. In either case the

relationship between a county and a private organization
must be a contractual one, the terms of which are left to
the reasonable discretion of the county commissioners and
through which the county provides a museum or collection for
its constituents. Federal revenue sharing funds may be used
in connection with these contracts.

BIG BROTHERS AND SISTERS

Lewis and Clark County has submitted the guestion concerning
county authority to grant federal revenue sharing funds to
local Big Brothers and Sisters organizations. In conjunc-
tion with its reqguest, the county has furnished the fol-
lowing information.

Big Brothers and Sisters is a non-profit, service organiza-
tion which provides "adult friends" to youths in need of
adult companionship and guidance. At present, approximately
one hundred youths between the ages of five and sixteen in
Lewis and Clark County are matched with adult volunteers; an
additional one hundred youths are on a waiting list. Youths
are referred to the program from the county welfare depart-
ment, schools, and the juvenile probation office. It is the
opinion of the county commissioners that the program has
successfully interrupted and reversed anti-social develop-
ment patterns of some youths and therefore reduced the
incidence of juvenile offenses. In addition to advancing
the general welfare of county youths in the program, the
commissioners are of the opinion that the program has pre-
vented some youths from developing into future youth of-
fenders. This has served to reduce expense the county would
ntherwise have incurred for maintenance of youths if adjudi-
cated in need of supervision, delinguent, or dependent.
Maintenance of delinguent youths and youths in need of
supervision in structured programs can cost the county up to
51,200 per individual child, per month.

The services provided by Big Brothers and Sisters fall
generally wi-hin the catagory of counseling and guidance of
needy and troubled children. Provision for such services 1is
reasonably related to the discharge of several, express
statutory duties and powers granted counties with regard to
the welfare and protection of children.

The welfare and protection of children is the general con-
cern of the State, primarily through the Department of
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Social and Rehabilitation Services and the Department of
Institutions, and the counties, which share responsibilities
for c¢hild welfare. Countieg' duties and powers with respect
to child welfare and protection are found principally in
Chapter 12 of Title 10, R.C.M. 1947, the "Montana Youth
Court Act;" Chapter 13 of Title 10, R.C.M. 1947, pertaining
to the protection of abused, neglected and dependent child-
ren; and Chapters 2 and 7 of Title 71, R.C.M. 1947, as it
pertains to provision for child welfare services.

The Montana Youth Court Act directly burdens counties with
financial responsibility for the care and rehabilitation of
youth offenders. Youth offenders are classified as '"delin-
quent youths," who have been adjudged guilty of committing
offenses which if committed by adults would constitute
crimes or who have violated probation, Section 10-1203(12),
R.C.M. 1947, and ‘"youths in need of supervision," who have
been adjudged guilty of an offense which if committed by
adults would not constitute a crime or who are incorrigible
or habitually truant, Section 10-1103(13), R.C.M. 1947.
Youth offenders are subject to a number of disposition
alternatives, including probation, placement in a foster
home or district youth guidance home, and special care,
treatment or evaluation ordered by the Youth Court. See
Section 10-1222(1), R.C.M. 1947. Counties are burdened with
the cost of paying for youth probation services, Section
10-1234, R.C.M. 1947; the cost of maintaining shelter, care
and detention facilities, Section 10-1237(1), R.C.M. 1947;
and the cost of supporting any youth offender committed to
the custody of any private or public agency, Section 10-
1238, R.C.M. 1947. In discharging its financial duties, the
county is not limited to "paying the bills." As stated in
Arnold v. Custer County, supra, 83 Mont. at 146 (quoting 15
C.J., p. 457);

* % % |A county board] must necessarily possess an
authority commensurate with its public trusts and
duties. Therefore, it possesses inherent
authority to perform acts to preserve or benefit
the corporate property of the county entrusted it.

Prevention of delinguency and youth offenses is as much a
part of youth law enforcement as it pertains to youth, as
the detection, supervision, and rehabilitation of youth
offenders, and is reasonably related to the discharge of the
counties' financial duties.

Counties' responsibilities for the care and treatment for
abused, neglected and dependent children are similar to
their responsibilities under the Youth Court Act. Counties
must pay one-half the cost of the support of dependent and
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neglected children sheltered in foster homes or private
institutions. Section 10~-1320, R.C.M. 1947. Pursuant to
Sections 71~216, 71-221 and 71-714, R.C.M. 1947, counties,
through county welfare boards, also administer local child
welfare services, which are defined by Section 71-706(a),
R.C.M. 1947, as:

child welfare services mean: The establishing,
extending and strengthening of child welfare
services *** for the protection and care of home-
less, dependent and neglected children and
children in danger of becoming delinguent.

These provisions are important in the present context with
respect to "dependent" youths, who are defined as including
those youths who have no proper guidance to provide for
their necessary physical, moral, and emotional well-being,
Section 10-1031(3), R.C.M. 1947. Adult counseling and
guidance in moral and emotional matters may fill in for home
deficiencies which in some cases might otherwise require
formal interventions under the child neglect and dependency
provisions of Chapter 13, Title 10, R.C.M. 1947, and the
placement of youths in foster home facilities at county
expense.

I therefore conclude that counties have implied powers to
provide counseling and quidance services for children and to
contract with Big Brothers and Sisters to furnish such
services.

4-C's

The question concerning funding of a local "4-C's" project
was also submitted by Lewis and Clark County. The County
and the Department of Social and Rehabilitation Services
(SRS) have furnished the following information.

"4-C's" is a non-profit organization whose principal
function is the coordination of existing state and local
services for children. "4-C's" 1is also involved in the

evaluation and development of services for children; the
prevention and treatment of child abuse and neglect cases
through educational and training services and supportive
assistance for child abuse treatment programs; the providing
of training programs in child welfare service areas; and the
detection of disabilities among children. Most "4-C'sg!
activities are organizational in nature, primarily involving
community coordination of local and state child service
providers,

Several counties, including Lewis and Clark County, plan to
grant financial support to the local "4-C's" projects.
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County funding will be a small portion of a larger grant
made to "4-C's" projects by SRS and utilizing federal funds.
SRS and each involved county will jointly purchase child
welfare services from local "4-C's" projects; the purchase
will involve written agreements. In Lewis and Clark County,
county funds are to be used exclusively for child abuse and
neglect services. Approximately one-half of the funds are
earmarked for purposes of organizing and assisting a
"Parents Anonymous" program, a self-help group for parents
who have abused or neglected their children. The remaining
funds are to be used for other informational and organiza-
tion services for the prevention, detection and treatment of
child abuse and neglect.

The proposed expenditure is a permissible one. As noted
with regard to counseling and guidance services provided
children by Big Brothers and Sisters, counties are burdened
with much of the financial responsibility for the care of
children found to be dependent or neglected. E.g., Section
10-1320, R.C.M. 1947. The county attorney is responsible
for prosecution of petitions alleging child abuse, neglect
or dependency, Sections 10-1305 and 10-1310, R.C.M. 1947,
and prosecuting criminal actions against abusive parents,
Section 10-1322, R.C.M. 1947. The county welfare department
shares responsibility with SRS for providing protective
services for abused, neglected and dependent children.
Section 10-1315, R.C.M. 1947. Although Chapter 13 of Title
10, R.C.M. 1947, dealing with child neglect and abuse,
grants county officials and SRS express authority to offici-
ally intervene in actual child abuse cases, both county and
state powers and responsibilities concerning child abuse are
much broader than the formal actions authorized in that
chapter. Section 10-1300, R.C.M. 1947, declares the
official policy of the State concerning children in broad
terms.

It is hereby declared to be the policy of the
state of Montana:

(1) to ensure that all youth are afforded an
adequate physical and emotional environment to
promote normal development;

(2) to compel in proper cases the parent or
guardian of a youth to perform the moral and legal
duty owed to the youth;

(3) to achieve these purposes in a family
environment whenever possible; and

(4) to preserve the unity and welfare of the
family whenever possible.

Prevention and treatment of child abuse and neglect outside
the confines of formal child abuse and neglect proceedings
are reasonably adapted to serve these purposes.
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The joint responsibility for child welfare shared by
counties with SRS under Chapter 13 of Title 10 is carried
over into general c¢hild welfare provisions of Chapters 2 and
7 of Title 71, R.C.M. 1947. SRS is obligated to establish,
strengthen and supervise child welfare services. Sections
71-210 and 71-709, R.C.M. 1947. County boards of welfare
administer 1local delivery of child welfare services and
social services programs. Sections 71-216, 71-221 and
71~714, R.C.M. 1947. In addition to the required county
expenditure for general relief and administrative costs of
county welfare departments, Section 71-222, R.C.M. 1947,
expressly authorizes counties to pay their "proportionate
share of any other public assistance activity that may be
carried on jointly by the State and the county." The term
"public¢ assistance" includes Yany type of monetary or other
assistance furnished under this title (Title 71) to a person
by a state or county agency * * *, " gSection 71=-201.1(2),
R.C.M. 1947, a definition broad enocugh to include social
services.

It is therefore my opinion that the county may, in coopera-
tion with SRS, contract for the proposed services to be
furnished by the "4-C's".

THEREFORE, IT IS MY OPINION:

1. Unless a specific mode or manner of action is
mandated by statute, counties may contract with
individuals or private organizations, including
non-profit service organizations, for the purchase
of services or materials the counties are auth-
orized by statute to provide their constituents if
the contracts are reasonable and appropriate
methods of furnishing services or materials.
Counties may use federal revenue sharing funds to
purchase any services or materials they could use
county tax revenues to purchase.

2. Counties may not make gifts of federal revenue
sharing funds or any other county funds to any
individual or organization. Any county grant of
money to a non-profit service organization must be
pursuant to a contract wherein the organization
agrees to furnish services or materials the county
is empowered to furnish or purchase.

3. Counties which have enacted dog licensing require-
ments may contract with local humane societies
pursuant to Section 16-4607, R.C.M. 1947, for the
impoundment and disposition of unlicensed dogs.
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In addition, counties may contract with 1local
humane societies for kenneling and disposition of
animals incidental to the sheriff's performance of
his duties as humane officer under Section 16-
2702, R.C.M. 1947.

4. Counties have express authority under Section
28-603, R.C.M. 1947, to purchase fire apparatus
for volunteer, rural fire crews.

5. Under Section 16-1163 counties may acquire already
established museums or collections from private
individuals or organizations by purchase, lease or
loan and may contract with private organizations
for the management and operation of an established
county museum. In either case any relationship
between a county and a non-profit organization
must be a contractual one, the terms of which are
left to the reasonable exercise of the discretion
of county commissioners. Federal revenue sharing
funds may be used in connection with these con-
tracts.

6. Counties may contract with Big Brothers and
Sisters organizations to furnish adult compan-
ionship, guidance and counseling to needy and
troubled children.

7. Counties, jointly with the State Department of
Social and Rehabilitation Services, may contract
with local "4-C's" projects to provide coordi-
nation and support of child abuse prevention and
treatment services.

Vegy truly yours,
v

MIKE GREELY
Attorney Genera

MG/MMcC/br
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VOLUME 37 OPINION NO. 106

MENTAL HEALTH - Involuntary Commitment;

COMMITMENT - Voluntary, Avoidance o¢f Involuntary Procedure;
JURISDICTION - Involuntary Commitment Proceedings;

SECTIONS - 38-1303; 38-1305, R.C.M. 1947.

HELD: A person subject to court jurisdiction under
a petition for involuntary mental commitment
may not avoid the involuntary procedure
solely by making an application for voluntary
admission under Section 38-1303, R.C.M. 1947.

25 January 1978

Keith D. Haker

County Attorney

Custer County Courthouse
Miles City, Montana 59301

Dear Mr. Haker:
You have requested my opinion on the following gquestion:

May a person who is alleged to be a seriously
mentally ill person in a petition for involuntary
commitment avoid the inveluntary commitment by
committing himself under the provisions of Section
38-1303, R.C.M. 19477

Section 38-1305 contains the procedures for involuntary
commitment of persons who are seriously mentally ill. A
petition is filed in the district court by the County
Attorney. Among other provisions the petition must contain
a statement of facts including the allegation of mental
illness. Upon the filing of the petition, the Clerk of the
Court shall immediately notify a judge who must immediately
make a determination, based on the petition, that probable
cause exists that the person is seriously mentally ill. If
the court determines that probable cause does exist, the
Court shall order an examination of the person and a hearing
shall be held within five days to determine the merits of
the petition. Section 38-1305(7) provides that the trial
shall be governed by the Montana Rules of Civil Procedure.

Section 38-1303, R.C.M. 1947, provides in pertinent part:
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Voluntary Admission--Cost of Admissicn (1)
Nothing 1n this chapter may be construed in any
way as limiting the right of any person to make
voluntary application for admission at any time to
any mental health facility or professional
person. ..

(3) An application for voluntary admission shall
give the facility the right to detain the appli-
cant for no more than five days, excluding week
ends and holidays, past his written request for
release.

Your gquestion 1is whether by virtue of the above-gquoted
provisions a person may avoid the involuntary commitment
procedures by making application for voluntary admission
under that section.

Pursuant to Rule 4, Montana Rules of Civil Procedure, the
Court acquires personal jurisdiction upon the filing of an
action and service upon the defendant. Sowerwine V.
Sowerwine, 145 Mont. 81, 399 P.2d 233 (1965). Nothing in
Chapter 38 provides that the court loses jurisdiction upon
application by the defendant for voluntary admission. 1t is
my opinion that the court retains jurisdiction over the
question of involuntary commitment irrespective of an
application for voluntary admission. Cf. In re the Matter
of G. 26 Or.App. 197, 552 P.2d 574 (1976).

The statutes pertinent to this guestion were amended by the
45th Montana Legislative Session, Prior to 1877, Section
38-1305 read in pertinent part:

The petition shall be dismissed if the respondent
accepts voluntary treatment or admission to a
mental health facility approved by the profes-
sional person conducting the examination.

That provision was repealed by Laws of Montana (1977),
Chapter 546, Section 5. At this time there is not a pro-
vision that requires dismissal of the petition upon appli-
cation for voluntary treatment. In the construction of
statutory amendments, it is presumed that the legislature,
in passing the amendment, intended to make some change in
existing law, and therefore endeavor should be made to give
effect to the amendment. Department of Revenue v. American
$melting and Refining Co., 34 St Rprt. 603 (1977); Pilgeram
v. Hass, 118 Mont. 431, 167 P.2d 339 (1946). It is my
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opinion that it was the intent of the legislature to remove
the requirement that a petition for involuntary commitment
be dismissed whenever the individual involved makes appli-
cation for voluntary treatment. However, the parties must
keep in mind the purpose of the chapter as outlined in
Section 38-1301. A person should be placed in an institu-
tionalized setting only when less restrictive alternatives
are unavailable or inadequate and only when a person 1is so
mentally ill as to require institutionalized care.

THEREFORE IT IS MY OPINION:

A person subject to court jurisdiction under a petition
for involuntary mental commitment may not avoid the
involuntary procedure solely by making an application
for voluntary admission under Section 38-1303, R.C.M.
1947 .

Veyy truly yours,
7 A

¥4

R

MIKE GREELY
Attorney General

N

MG,/MMcG/ar

2-2/24/78 -&iicae Montana Administrative Register



=-234-

VOLUME 37 OPINION NO. 107

BOARD OF REAL ESTATE - Public disclosure of records.
CONSTITUTIONS, RIGHT TO KNOW ~ Public disclosure of Board of
Real Estate records.

LICENSES, OCCUPATIONAL AND PROFESSIONAL - Public disclosure
of Board of Real Estate records.

REAL ESTATE AGENTS, DEALERS AND SALESMEN - Public disclosure
of Board of Real Estate records.

CONSTITUTION OF MONTANA - Article II, Section 9.

SECTIONS - 66-1945 and 82-3402, R.C.M. 1947.

HELD: 1. The Board of Real Estate, when requested,
must disclose the status of any real estate
licensee, whether any disciplinary action has
been taken against that individual, and, if
so, the reason for the disciplinary action.
Public access to information relating to
complaints or to allegations is left to the
discretion of the Board, within the guide-
lines of this opinion.

2. All minutes of the Board of Real Estate,
except those minutes of a meeting closed by
the presiding officer pursuant to Section
82-3402, R.C.M. 1947, must be open to public
inspection.

3. Public access to the other files on indi-
vidual licensees is left to the discretion of
the Board of Real Estate within the guide-
lines of this opinion.

27 January 1978

Robert T. Cummins

Department of Professional and
Occupational Licensing

Board of Real Estate

LaLonde Building

Helena, Montana 59601

Dear Mr. Cummins:

You have requested my opinion concerning public accessi-
bility to the following records of the Board of Real Estate:
(1) files concerning complaints against real estate
licensees, (2) minutes of the Board of Real Estate, and (3)
other files concerning individual real estate licensees.
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Article II, Section 9, Constitution of Montana 1972 states:

No person shall be deprived of the right to
examine documents or to observe the deliberations
of all public bodies, or agencies of state
government and its subdivisions, except in cases
in which the demand of individual privacy clearly
exceeds the merits of public disclosure.

This constitutional provision provides public access to
government documents and operations. However, this right to
know is not absolute. when the demands of individual
privacy clearly exceed the merits of public disclosure,
government documents and operations are not subject to
public disclosure. The Constitutional Convention Bill of
Rights proposal on the right to know proclaimed:

The committee intends by this provision that the
right to know not be absolute. The right of indi-
vidual privacy 1s to be fully respected in any
statutory embellishment of the provision as well
as the court decisions that will interpret it. To
the extent that a violation of individual privacy
outweighs the public right to know, the right to
know does not apply. Montana Constitutional
Convention, Bill of Rights Proposal, No. VIII,
p.23. (Emphasis supplied.)

The right of individual privacy 1s recognized by Art. 11,
Section 10, Constitution of Montana 1972, as follows:

The right of individual privacy is essential to
the well-being of a free society and shall not be
infringed without the showing of a compelling
state interest.

The 1972 Montana Constitution applies a balancing test
between the public's right to know and the demands of

individual privacy when concerned with public accessibility
issues.

This test is found in our Open Meeting Law, Section 82-3402,
R.C.M. 1947, which requires all meetings of public and
governmental bodies to be open to the public. As Section
82-3402 states in part:

Provided, however, the presiding officer of
any meeting may close the meeting during the time
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the discussion relates to a matter of individual
privacy, and then, if, and only if, the presiding
officer determines that the demands of individual
privacy clearly exceed the merits of public dis-
closure.

A proper application of this balancing test involves the
following steps: (1) determining whether a matter of indi-
vidual privacy is involved, (2) determining the demands of
that privacy and the merits of publicly disclosing the
information at issue, and (3) deciding whether the demand of
individual privacy clearly outweighs the demand of public
disclosure.

The Board of Real Estate has the duty to apply this test and
make the ultimate decision. Art. II, Section 9, Constitu-
tion of Montana 1972, makes no reference to the responsi-
bility for making this decision. Nevertheless, Section
66-1927(4), R.C.M. 1947, provides that the records of the
Board are open to public inspection under rules prescribed
by the Board. Section 82-3402, R.C.M. 1947, places the
discretion to close a meeting in the hands of the presiding
officer. If he determines that a meeting relates to a
matter of individual privacy, which clearly exceeds the
merits of public disclosure, he may close the meeting and
deny public inspection of those particular minutes under
Section 82-3403, R.C.M. 1947.

This initial decision by the Board is subject to judicial
review at the insistence of an aggrieved party. Section
82-3406, R.C.M. 1947, provides judicial review under the
Open Meeting Law and Art. II, Section 9 of the 1972 Montana
Constitution could be asserted in a declaratory judgment
action. In order to provide an accurate basis for possible
litigation the Board must require all requests for infor-
mation be in writing and be specific. In turn, any grants
or denials of access given by the Board must be in writing
and specifically state the reasons therefor.

The right of privacy is a developing one and not precisely
defined. The term "right of privacy" is commonly used to
refer to a sphere of personal autonomy which is protected
from governmental interference. The United States Supreme
Court has recognized certain zones of privacy, which are
constitutionally protected: Loving v. Virginia, 388 U.5. 1
(1967) (marriage); Skinner v. Oklahoma, 316 U.5. 535 (1942)
(procreation); Griswold v. Connecticut, 381 U.S. 479 (1965);
Einstadt v. Baird, 405 U.5. 438 (1972) (contraception);
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Pierce v. Society of Sisters, 260 U.S. 510 (1925) (child
rearing); Stanley v. Georgia, 394 U.S. 557 (1969) (the
home). The Montana Supreme Court has not defined the term
"demand of individual privacy" found in Art. II, Section 9,
Constitution of Montana 1972. However, this constitutional
provision 1is concerned with privacy in a narrower sense,
which is termed "“disclosural privacy." "Disclosural
privacy" refers to an individual's ability to choose for
himself the time and circumstances under which, and the
extent to which, his attitudes, beliefs, behavior and
opinions are to be shared with or withheld from others. O.
Ruebhausen and 0. Brim, Jr., Privacy and Behavioral
Research, 65 Col. L. Rev. 1184, 1189 (1965). The Board must
recognize a demand of individual privacy, regardless of
degree, when the information at issue reveals facts about an
individual's attitudes, beliefs, behavior, and any other
personal aspect of that individual's life.

Once a demand of individual privacy has been recognized, the
degree of infringement on that demand must be determined.
The degree of infringement will vary according to the type
of information sought, e.g., the name of an individual as
compared to his medical history. The extent of the state
interest necessary to justify public disclosure will vary
with the degree of individual privacy involved.

In the merits of public disclosure, two interests are
involved. These interests are the government's need for
information and the public's interest in access to govern-
ment records.

All individuals share an interest in effective govermment.
Confidentiality helps encourage full and honest disclosure
of information essential to effective government. The Board
may have a reasonable concern that licensees and complain-
ants may be hesitant to come forward with needed information
should all records of the Board be open for public
inspection.

On the other hand, the public has a valid interest in
knowing what government is doing. The government cannot
carry on 1lits activities in secret and, at the same time,
remain accountable to the public. In the case of the Board
of Real Estate, the Board's function is to license and
regulate the members of the real estate profession to insure
qualified assistance to the public seeking help from real
estate licensees. For this reason, dissemination of
information compiled by the Board plays an important role in
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carrying out the Board's function. This is reflected in the
legislature's mandate that the Board publish an annual
directory of licenses, including a list of all licenses
suspended or revoked, and any other information of interest
to real estate licensees and the public. Section 66-1945,
R.C.M. 1947.

Recognizing the public's interest in an open government,
recent federal decisions concerning the Freedom of Informa-
tion Act, 5 U.S.C. §1002 (1946) (hereafter cited as FOIA)
are relevant. These decisions indicate that two different
definitions of 'public interest" have been applied when
considering the balancing test between privacy and the
public's right to know. The first definition is found in
Getman v. NLRB, 450 F.2d 670 (D.C. 1971), stay denied 404
U.s. 1204 (1971). Two law professors requested from the
NLRE names and addresses of employees eligible to vote in
certain union elections for the purpose of studying union
election campaigns. The Getman court, considered the pur-
pose or motive of the requesting party in defining public
interest, stating that the privacy exemption under the FOIA
required a balancing of the employees' right of privacy and
the public interest purpose of the professors' study. A
second approach is exemplified by Robles v. Environmental
Protection Agency, 484 F.2d 843 (4th Cir. 1973). The Robles
court specifically rejected the Getman approach and set down
a rule of all or nothing disclosure. The Robles court
reasoned that disclosure under the FOIA never was intended
to depend upon the interest or lack of interest of the party
seeking disclosure. Therefore, the Robles approach dis-
regards the purpose or motive of the requesting party.

This second approach, illustrated in Robles, is the better
of the two for Montana. Neither our Constitution nor our
Open Meeting Law suggest that an individual must display a
certaln reason in order to inspect government operations and
records. Both of these provisions in our law are concerned
with the necessity of an open dgovernment and the public's
ability to observe how its government operates regardless of
each person's subjective motivation.

when applying the final step of balancing the merits of
public disclosure and the demands of individual privacy, the
general rule must be that government records are open to the
public, with the burden placed upon the custodian of the
records to affirmatively show the demands of individual
privacy clearly outweigh the merits of public disclosure.
Unless the legislature has enacted a policy which declares
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the right of privacy superior, public disclosure is com-
pelling. Art. II, Section 9, must be read together with
Art. 11, Section 10, Constitution of Montana 1972, and both
given effect. The latter clearly addresses all types of
invasions of privacy, while the former addresses only that
type of invasion which concerns us here, invasion of privacy
through disclosure. Art. 11, Section 9 doverns the
questions of public disclosure of government records. The
Board must begin with the general rule that all of its
records, minutes, and files are open to the public. The
burden is upon the Board to show that the demands of
individual privacy clearly outweigh the merits of public
disclosure.

The specific questions in your request concern three types
of records: (1) complaint files, (2) minutes of the Board's
meetings, and (3) other files concerning individual
licensees.

(1) Public disclosure of complaints against licensees has
not been addressed by the Montana Supreme Court, but the
Minnesota Supreme Court did face this issue in Minneapolis
Star and Tribune Co. v. State, 163 N.W.2d 46 (Minn., 1968).
In that case, a newspaper brought an action to 1inspect
records of the State Board of Medical Examiners relating to
disciplinary actions taken against certain doctors. The
Minnesota court held that the newspaper was entitled as a
member of the public to ascertain the status of any doctor
within the jurisdiction of the Board, whether any disciplin-
ary action had been taken against a particular doctor, and,
if so, the reason for such disciplinary action. However,
the court went on to say that the newspaper did not have a
right to inspect records which contained charges, investi-
gations, reports and discussions between members of the
Board or their employees, and complaints, or allegations
which were uncorroborated and unsupported. The latter could
unjustly injure the character and reputation of innocent
persons both in and out of the medical profession. The
court held that the Board had the discretion to withhold its
source of information where, in its judgment, a disclosure
would violate a privileged or confidential communication
from patients and informants.

A solution, similar to the one reached in the Minnesota
case, 1is compatible with the Montana law previously dis-
cussed. Section 66~1945, R.C.M. 1947, requires the Board to
make public an annual directory of licenses, indicating
which licenses have been suspended or revoked, and including
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any other information of interest to the public. The pro-
tection afforded the public or other licensees by disclosing
disciplinary action taken by the Board against any
individual licensee and the reason for such disciplinary
action clearly outweighs any demand of individual privacy
asserted by the guilty party.

The Board should have the discretion to deny public access
to those records containing complaints in the investigatory
stages, allegations which are uncorroborated and unsup-
ported, and the source of a complaint or information
compiled during the investigation. The ability to exercise
discretion in these areas enables the Board to operate
efficiently by insuring full and honest disclosure of needed
information and avoid injury to the character or reputation
of innocent persons both in and out of the real estate
profession.

(2) Public disclosure of the Board's mihutes is governed by
the Open Meeting Law, specifically Section 82-3403(1),
R.C.M. 1947, which states:
Appropriate minutes of all meetings required by
82-3402 to be open shall be kept and shall be
available for inspection by the public. (Emphasis
supplied.)

All minutes of the Board must be open for public inspection
unless they relate to a meeting closed by the presiding
officer pursuant to Section 82-3402, R.C.M. 1947. His
decision to close a meeting must be made with the balancing
test previously discussed in mind and with the appropriate
written explanation.

(3) Public access to the other files on individual licen-
sees is left to the Board's discretion. The balancing test
previously discussed should be applied with relation to each
type of information sought. The Board may wish to inform
licensees that the information required by the Board will be
made public, making certain information optional with the
understanding that any confidentiality is being waived by
the licensee, The Board should give reasonable notice to
persons involved if they decide public disclosure is neces-
sary and outweighs the right of individual privacy in a
given case.

In light of Art. II, Section 9 of the 1972 Montana Constitu-
tion, the Board should make every reasonable effort to meet
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a request for public disclosure. The Board can achieve this
by screening records and deleting personal references when
the demands of individual privacy require such deletion.

As a final note, a voluntary and intelligent waiver of the
right of privacy on the part of any individual would negate
the concern for Art, II, Sections 9 and 10. Furthermore,
Section 82-3402, R.C.M, 1947, states in part:

The right of individual privacy may be waived
by the individual about whom the discussion
pertains, and, in that event, the meeting shall be
open. (Emphasis supplied.)

Therefore, public inspection of all of the Board's records
is mandatory when the right of individual privacy has been
waived.

THEREFORE, IT IS MY OPINION:

1. The Board of Real Estate, when requested, must
disclose the status of any real estate licensee,
whether any disciplinary action has been taken
against that individual, and, if so, the reason
for the disciplinary action. Public access to
information relating to complaints or to allega-
tions 1is left to the discretion of the Board,
within the guidelines of this opinion.

2. All minutes of the Board of Real Estate, except
those minutes of a meeting closed by the presiding
officer pursuant to Section 82-3402, R.C.M. 1947,
must be open to public inspection.

3. Public access to the other files on individual
licensees 1is left to the discretion of the Board
of Real Estate within the guidelines of this
opinion.

9

/ /l’:l KE GREELY

Attorney Genera

MG/RA/br
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VOLUME 37 OPINION NO. 108

MOTOR VEHICLES -~ Proper school district for taxation;
PERSONAL PROPERTY - Proper school district for taxation;
SCHOOL DISTRICTS - Proper school district for taxation of
personal property;

TAXATION AND REVENUE -~ Proper school district for taxation
of personal property;

TITLE 84-406 and 53~-114;

ATTORNEY GENERAL'S OPINIONS - VOL. 17, NO. 215; VOL. 18, NO.
189; VOL. 32, NO. 15,

HELD: where personal property is owned by the
resident of one school district but used and
Kept the majority of the time by a resident
of another school district the proper tax
situs is the school district where it is
habitually kept when at rest.

27 January 1978

Thomas A. Budewitz
Broadwater County Attorney
Townsend, Montana 59644

Dear Mr. Budewitz:

You have requested my opinion on the following question:

wWhether a motor vehicle owned by a resident of one
school district and used by a resident of another
school district is properly assessed for taxes by
the district of the owner's residence or that of
the district of the user.

The facts stated in your request are: a resident of one
school district within your county owns jointly, with his
wife, a motor vehicle. The vehicle is used by a daughter
who 1lives and works in another school district. The
daughter uses the car in both school districts but it is
used and kept the majority of the time in the district in
which she lives.

The applicable section of the taxation laws dealing with

assessment of property is 84-406(3), R.C.M. 1947, which
reads in pertinent part:
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(3)(a) the department [of Revenue] or its agents
must ascertain and assess all motor vehicles...in
each county...and the same shall be assessed to
the persons by whom owned or claimed or in whose
possession or control such vehicle was at 12
midnight of January 1 or the anniversary registra-
tion date thereof, whichever is applicable, in
each year.

The answer 1is found in Valley County v. Thomas, 109 Mont.
345, 92 P.2d 345 (1939) and a previous opinion by this
office, Vol. 32, Opinion No. 15, Opinions of the Attorney
General.

Valley County, supra, construed the predecessor to Section
53-114, R.C.M. 1947. The current section uses essentially
the same language construed in Valley County:

Every owner of a motor vehicle operated or driven
upon the public highways of this state shall, for
each motor vehicle owned..file, or cause t0 be
filed, in the office of the county treasurer where
the motor vehicle is owned or taxable an applica-
tion for Tegistration upon a blank form to be
prepared and furnished by the registrar of motor
vehicles. The application shall contain:

(a) name and address of owner, giving county,
school district, and town or city within whose
corporate limits the motor wvehicle 1is taxable,
(Emphasis supplied).

This statute contemplates a difference between an owner's
domicile and the tax situs of his property.

Valley County, supra, at 387 said:

Tangible personal property is usually considered
to be owned and taxable where it 1is habitually
kept when at rest, rather than where it is
temporarily kept or where it is used during the
working hours of the day.

Your question is answered by the Attorney General's opinion
cited above:

In the Montana case, Valley County v. Thomas,
(supra) the court held that the situs of motor
vehicles for the purpose of licensing and taxation
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is the habitual situs of rest as distinguished
from its temporary situs or its situs of employ-
ment.... While this habitual situs is usually the
residence or domicile of the owner, under the
proper set of facts the permanent or habitual
situs might be somewhere else....

For example, a farmer might own a vehicle which he
keeps at his home in one county during the winter
and then at his farm in another county during the
summer. Assuming that he keeps his vehicle at
home for more than six months, it would be taxable
in that county not in the county where the farm is
located..

Once determination is made as to which county
should properly tax and license the motor vehicle,
a determination of which school district should
receive the tax would be made in the same manner.

The holding is stated as follows:

.Therefore, it is my opinion that you correctly
stated the rule when you said "“between school
districts, vehicles should be taxed in the school
district in which they are kept a majority of the
time. As between counties, motor vehicles should
be licensed and taxed in the same manner. Thus,
under the proper circumstances, the residence of
the owner mg§ not be the determining factor.

(Emphasls supp ied).

In another Attorney General's Opinion, Vol. 18, No. 189, it
was said:

As a factual matter automobiles are ordinarily
used and situated in the county of the owner's
residence and domicile...but where the automobile
has a business situs or is habitually used in
another county, it is assessed, taxed and licensed
therein.

And in still another, Vol. 17, No. 215:

In determining where the automobile is
situated...the actual situs of the property shall
overn. The old rule, as declared by the maxim,
"mobilia sequuntur personam," has not been adopted
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by the state of Montana. The rule used to be that
the situs of the property was presumed to be at
the domicile of the owner. Such rule has not been
adopted by our state legislature, nor approved of
by our court.

A person may be domiciled in one county and his
automobile and other property may be situated in
another county. The county where the automobile
is situated, regardless of the owner's domicile,
shall be the determining criterion. (Emphasis
supplied).

while the latter two opinions dealt with the question of the
proper county for taxation purposes there is no distinction
between the proper county and the proper school district in
the present context.

THEREFORE, IT IS MY OPINION:

Where personal property is owned by the resident of one
school district but used and kept the majority of the
time by a resident of another school district the
proper tax situs 1s the school district where it is
habitually kept when at rest.

Verl, tryly

.

MIKE GREELY
Attorney General

JMA/s0
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VOLUME 37 OFINION NO. 109

INSURANCE - Schools, property and liability insurance;
SCHOOLS AND SCHOOL DISTRICTS - Insurance;

SCHOOLS AND SCHOOL DISTRICTS - Taxation, levy for liability
insurance;

TAXATION - Special levy for school district's purchase of
liability insurance;

TAXATION - Elections, not required for levy for 1liability
insurance of school districts;

SECTIONS 72-8212; 75-6806; 75-6806(1); 75-6923; 82-4303(2);
82-4305(2); 82-4306(3); B82-4307(2), (2) (repealed 1974);
82-4309; 82-4310; 82-4322.1;

ARTICLE II, SECTION 18, 1972 MONTANA CONSTITUTION 35 OP.
ATT'Y GEN. NO. 44 (1973).

HELD: 1. The annual property tax provided by Section
82-4309 may be used to fund all policies of
insurance required or permitted by law. This
opinion reverses the contrary language in 35
OP. ATT'Y GEN. NO. 44 (1973)

2. The levy provided by Section 82-4309 does not
require an election. The school trustees may
authorize the levy upon determining that such
levy is in the best interests of the school
district.

30 January 1978

Jack Yardley

County Attorney

Park County

Livingston, Montana 59047

Dear Mr. Yardley:
You have requested my opinion on the following questions:

1. Does Section 82-4309, R.C.M. 1947, which permits
school districts to '"levy an annual property tax
in an amount necessary to fund the premium for
insurance...as herein authorized" extend to the
funding of all types of insurance or merely li-
ability insurance?

2. Does such levy require an election?
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You state disagreement with a previous Attorney General's
opinion answering your first question. The opinion held
that:

{t]lhe annual property tax permitted under section
82-4309 may be used to pay premiums oh liability
insurance, but may not be used to pay premiums on
property insurance of school districts.

35 OP. ATT'Y GEN., No. 44 (1973). I have reviewed that
opinion and the 1977 amendments to the Montana Comprehensive
State Insurance Plan and Torts Claim Act, Sections 82-4301
to 4335. I am of the opinion that the 1977 amendments
indicate the prior opinion construed the act too narrowly.

The act permitted political subdivisions to levy an annual
property tax "to pay the premium for insurance 'as herein
authorized.'" Laws of Montana (1973), ch. 380, sec. 9
(located at §82-4309, R.C.M. 1947 (Supp. '1975)). The
"authorization" in turn was located in section 6 of the act
(§82-4306, R.C.M. 1947 (Supp. 1975)) which provided "[a]ll
political subdivisions of the state shall have the authority
to procure insurance under this act" (emphasis added).
"Insurance" was not defined.

The 1973 opinion construing "insurance" to mean liability
insurance was based on the premise that the act authorized
insurance coverage only for occurrences for which the state
or political subdivisions may be held liable, or "liability"
insurance. 35 OP. ATT'Y GEN. No. 44. This conclusion was
reached because the act defined '"personal injury," "property
damage," and "claim" in terms of tort liability. Id. This
was a narrow reading of the statutory language and con-
sidered only the tort «claims aspects to which the
definitions related.

A section of the act was apparently overlooked. The 1977
amendments indicate the term "insurance" should be construed
generally.

The law as originally enacted set minimum policy limits for
both political subdivisions and the state. Laws of Montana
(1973), ch. 380, sec. 7. Though this section was sub-
sequently repealed (Laws of Montana (1974), ch. 143, sec.
2), it is evidence of the legislature's intention regarding
the scope of the act.
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Section 7 provided in relevant part:

Every policy ... of insurance purchased by a
political subdivision, or the state departmeﬂ% of
administration for the state ag permitted under
the provisions of this act shall provide:

(1) With respect to casualty and liability

policies ... the insurance carrier ... shall
pay ... up to a limit of not less than one million
dollars ... in any onhe .. occurrence.

(2) With respect to all other types of insurance
for the state, the limits and amounts of insurance
shall be determined and set by the department ...
in accordance with the provisions of section 3 of
this act (emphasis added).

Laws of Montana (1973), «ch. 380, sec. 7 [codified at
§82-4307, R.C.M. 1947 (Supp. 1973].

The act clearly contemplates more than liability insurance.
The act provided for the establishment of a comprehensive
insurance plan for the state including property, casualty,
liability, crime, fidelity and other types of insurance
deemed ‘"reasonable and prudent." Section 82-4303. The
legislature intended to permit political subdivisions to set
up a similar plan and fund it with a tax levy. This was
clarified by the 1977 amendments to the act.

Section 82~4306 originally stated in general terms that
political subdivisions "shall have the authority to procure
insurance under this act,” and now specifically provides:

All political subdivisions ... may procure
insurance separately or jointly with other sub-
divisions and may elect to use a deductible or
self-insurance plan, wholly or in part (emphasis
added) .

Section 82-4306(1), R.C.M. 1947 (Supp. 1977).

Section 82-4309 provides for the tax levy and was similarly
amended:

Notwithstanding any provisions of law to the
contrary, all political subdivisions may levy an
annual property tax in the amount necessary to
fund the premium for insurance, deductible reserve
fund, and self-insurance reserve funds as herein
authorized ....
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Section 82-4309, R.C.M. 1947 (Supp. 1977).

Section 82-4306 now substantially conforms to the statutes
authorizing the comprehensive state plan. See §82-4303(3),
§82-4305(3), (4).

wWhile the definitions upon which the previous opinion was
based speak of tort liability, the act when viewed in its
entirety is much broader. The act established not only a
mechanism for dealing with claims previously barred by the
defense of sovereign immunity, but also authorized a compre-
hensive plan to protect against a number of risks. Section
83-4303. The terms "personal injury," "property damage" and
"claim" are used only in that part of the act relating to
claims arising from the abolition of sovereign immunity, see
§§82-4311 to 4335. They have no reference to the statutes
authorizing a system of comprehensive protection. Therefore,
it is my opinion the legislature intended to permit
political subdivisions to establish insurance plans, and to
give them the option of financing these plans with the
annual property tax provided in §82-4309.

You also question whether voter approval is necessary to
authorize the levy.

Neither Section 82-4309, which permits the levy, nor any
statute or constitutional provision governing school finance
requires school trustees to obtain voter approval prior to
authorizing the levy. The revenue derived from the special
levy comprises a fund separate and distinct from the general
fund. 35 OP. ATT'Y GEN., No. 44 (1973). Section 75-6923
which requires an election prior to adopting a general fund
budget in excess of the maximum-general-fund-without-a-vote,
is not applicable. The school trustees are the public
officers responsible for transacting all fiscal business of
the district, Section 75-6806, and therefore may authorize
the levy without seeking voter approval upon determining
that such levy is "in the best interests of the district."
Section 75-6806(8).

THEREFORE, IT IS MY OPINION:

1. The annual property tax provided by Section
82-4309 may be used to fund all policies of
insurance required or permitted by law. This

opinion reverses the contrary language in 35 OP.
ATT'Y GEN. NO. 44 (1973).
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2. The levy provided by Section 82-4309 does not
require an election. The school trustees may
authorize the levy upon determining that such levy
is in the best interests of the school district.

v tryly yours,
-,

MIKE GREELY
Attorney Genera

BG/so
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VOLUME 37 OPINION NO. 110

CONFLICT OF INTEREST - Tenant in a housing authority is
ineligible to =serve as commissioner of the housing
authority.

SECTION ~ 35-107, R.C.M. 1947.

HELD: A tenant in a housing authority is ineligible to
serve as a commissioner of the housing authority.

27 January 1978

David V. Gliko, Esqg.

City Attorney

City of Great Falls

Great Falls, Montana 59403

Dear Mr. Gliko:

You have requested my opinion concerning whether a tenant in
a housing authority may serve as a commissioner of the
housing authority. A housing authority is a public body
consisting of five commissioners, created pursuant to the
Housing Authorities Law, Section 35-101, et. seq., R.C.M.
1947, and delegated powers to build and maintain safe and
ganitary dwelling accomodations for persons of low income.
The commissioners are appointed by the mayor. Section
35-105, R.C.M. 1947.

Your request is governed by Section 35-107, R.C.M. 1947,
which states:

No commissioner or employee of an authority shall
acquire any interest direct or indirect in any
housing project or in any property included or
planned to be included in any project, nor shall
he have any interest direct or indirect in any
contract or proposed contract for materials or
services to be furnished or used in connection
with any housing project. If any commissioner or
employee of any authority owns or controls an
interest direct or indirect in any property in-
cluded or planned to be included in any housing
project, he shall immediately disclose the same in
writing to the authority and such disclosure shall
be entered upon the minutes of the authority.
Failure to so disclose such interest shall consti-
tute misconduct in office.
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The Montana Supreme Court has not construed this statute in
the situation posed in your request. However, two states,
Connecticut and Illinois, have interpreted similar statutory
language as prohibiting tenants in a housing authority from
serving as commissioners of the housing authority. Although
decisions of sister states are not binding upon the Montana
Supreme Court, the Court has stated that when a Montana
statute is similar to one in a sister state, the Supreme
Court will give consideration to construction placed on that
statute by courts of the sister state. Dept. of Highways v.
Hy-Grade Auto Court, 169 Mont. 340, 546 P.2d 1050 (1976).

In Housing Authority of City of New Haven v. Dorsey, 164
Conn. 247, 320 A.2d 820 (1973), cert. denied 414 U.S. 1043
(1973), the Connecticut Supreme Court interpreted a statute
identical to Section 35-107, R.C.M. 1947. The problem
presented by a tenant of a housing authority serving as a
commissioner is best stated in Dorgey at 822:

Within the context of this common-law standard the
General Assembly has provided by statute that no
commissioner of a housing authority shall acquire
any interest, direct or indirect, in any housing
project. General Statutes §8-42. An "interest"
has been defined as having a share or concern in
some project or affair, as being involved, as
liable to be affected or prejudiced, as having
self-interest, and as being the opposite of dis-
interest. (Citation omitted.)

The interests of a housing authority commissioner
would center on the points at which management
policies and functions of the authority come into
contact with individual tenants. These include
the selection and retention of tenants, the deter-
mination of rents to be charged, the services and
other benefits to be furnished, and the enforce-
ment of the rules governing the conduct and rights
of the tenants. In fixing rents the commissioners
must consider the payments on the principal and
interest on the bonded indebtedness, the cost of
insurance and administrative expenses, the amounts
to be set aside in reserve for repair, maintenance
and replacements, and vacancy and collection
losses. (Citation omitted.)

The task of fixing rent charges is such that a
tenant commissioner might be called on to vote to
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increase his own rent in order to amortize and
service the housing authority's debt obligation.
If he is reluctant to increase rents which include
his own, the housing authority might fail to pay
its bonded indebtedness and permit unchecked
physical depreciation of the properties. Matters
on which the housing authority votes include the
setting and the enforcing of its policies as to
delinguent rents and the eviction of tenants. As
a housing authority commissioner, a tenant would
also be required to participate in voting on
decisions involving the hiring and firing of
housing authority personnel who deal with him and
his family from day to day.

Thus, whether or not the tenant as a housing auth-
ority commissioner is in fact benefiting himself
individually by his vote, his personal interests
are always directly or indirectly involved in his
vote on the commission. This is not to say that
his personal interests are inevitably and on all
occasions antagonistic to the interests of the
housing authority. The fact, however, that he is
a tenant makes it possible for his personal
interests to become antagonistic to the faithful
discharge of his public duty. (Citation omitted.)

Section 35-109, R.C.M. 1947, presents this same conflict of
interests by granting housing authority commissioners the
same powers discussed in Dorsey.

Support for this rationale is found in Brown v. Kirk, 64
111.24 144, 355 N.E.2d 12 (1976), wherein the Tllinois
supreme Court, citing Dorgey, held tenants of a housing
authority ineligible to serve as commissioners.

In construing legislative intent, statutes must be read and
considered in their entirety and legislative intent may not
be gained from wording of any particular section or
sentence, but only from consideration of the whole.
vita-Rich Dairy Inc. v. Dept. of Business Requlation,

Mont.  , 553 P.2Zd 980 (1976). Reading Section 35-107,
R.C.M. 1947, in its entirety, the disclosure requirements
found in the second sentence only apply to pre-existing
interests, Otherwise, the first sentence of Section 35-107,
R.C.M. 1947, serves no useful purpose. There would be no
bar to a commissioner or employee from acquiring an interest
in a housing authority because he could simply disclose this
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interest after acquisition. Section 35-107, R.C.M.

prohibits

1947,

any commissioner from acquiring an interest in

property included or planned to be included in a housing

authority after his appointment,

but does not require a

commissioner to divest himself of interests acquired prior
to his appointment. A commissioner is only required to
disclose the latter type of interest.

The argument could be made that a person who is already a
tenant of the housing authority remains eligible
appointment as commissioner. This argument was reject
Brown. The court stated at p. 14:

However apt this distinction between a newly
acquired and pre-existing interest may be in cases
where the gquestion is purchase of property to be
included in a project, we think that it is not
appropriate in the case of a tenant, who retains a
continuing contractual relationship with his
landlord subject to periodic renewal.

for
ed. by

This continuing contractual relationship between landlord
and tenant is also prohibited by Section 59-501, R
1947, which states:

Members of the legislature, state, county, city,
town, or township officers or any deputy or
employee thereof, must not be interested in any
contract made by them in their official capacity,
or by any body, agency, or board of which they are
members or employees.

THEREFORE, IT IS MY OPINION:

7
K/

i

1

A tenant in a housing authority is ineligible to
as a commissioner of the housing authority.

cepely
[

GREELY:

~ttorney Gener

MG/RA/br

LCLUM.

serve
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VOLUME 37 OPINION NO, 111

DISTRICT COURTS - filing fees;

INHERITANCE - filing fees;

INHERITANCE - domiciliary foreign personal representative.
SECTIONS - 91A-4-201; 25=232(n), R.C.M. 1947.

HELD: Section 25-232, R.C.M. 1947, does not
authorize the Clerk of the District Court to
charge a domiciliary foreign personal repre-
sentative for filing authenticated copies of
his appointment, any official bond and an
inventory and appraisal of the property of
the non-resident decedent located in the
State under Section 94A-4-204, R.C.M. 1947.

2 February 1978

J. Fred Bourdeau

Cascade County Attorney
Cascade County Courthouse
Great Falls, Montana 59401

Dear Mr. Bourdeau:
You have requested my opinion on the following gquestion:

Is the domiciliary foreign personal representative
of the estate of a non-resident decedent who files
authenticated copies of appointment, any official
bonds and an 1inventory and appraisal of the
property located in this state, required to pay
the thirty five dollar filing fee under Section
25-232(n)?

Section 25-232(1) states:
The clerk shall collect the following fees:

(n) on the filing of an application for
informal, formal, or supervised probate or
for the appointment of a personal representa-
tive or the filing of a petition for the
appointment of a guardian or conservator,
from the applicant or petitioner, $35, which
includes the fee for the filing of a will for
probate.
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Section 91A-4-201 states in subsection (1):

The domiciliary foreign personal representative of
the estate of a non-resident decedent who wishes
to receive payment and delivery as described in
section 91A-4-204 or to exercise the powers over
agsets described in section 91A-4-207 shall file
in duplicate with a district court in this state
in a county in which property belonging to the
decedent 1is located authenticated copies of his
appointment and any official bond he has given,
an inventory and appraisal of the property of the
non-resident decedent located in this state,...

The filing of copies of the appointment of the foreign
personal representative under 91A-4-201 is not an applica-
tion for a probate or for the appointment of a personal
representative or the filing of a petition for the appoint-
ment of a guardian or conservator, under Section 25-232(n).
35 Opinions of the Attorney General 94, held that a Clerk of
Court may not charge a fee for services rendered in the
absence of specific statutory authority. State ex rel.
Atlantic Peninsula Holding Company v. Butler, 121 Florida
117, 164 So. 128 (1I935), state ex rel. Baker v. District
Court, 24 Mont. 425, 62 Pac. 688 (1900).

There is no statutory authority allowing the Clerk of Court
to charge a domiciliary foreign representative for filing
authenticated copies of his appointment and documents inci-
dent thereto.

THEREFORE, IT IS MY OPINION:

Section 25-232, R.C.M. 1947, does not authorize the
Clerk of the District Court to charge a domiciliary
foreign personal representative for filing authenti-
cated copies of his appeointment, any official bond and
an inventory and appraisal of the property of the
non-resident decedent located in the State under
Section 91A=-4-204, R.C.M. 1947.

MIKE GREELY
Attorney General

MG/DM/ar
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VOLUME 37 OPINION NO. 112

COUNTY ATTORNEYS - Disclosure of investigation reports;
CORONERS - Disclosure of investigation reports;

POLICE - Disclosure of investigation reports;

SHERIFF - Disclosure of investigation reports;

CONSTITUTION - Right to know:

CONSTITUTION - Right of privacy;

CONSTITUTION OF MONTANA - Article II, Section 9;
CONSTITUTION OF MONTANA - Article II, Section 10;

SECTIONS - 32-1213(6), 32-2142.1, 32-2142.3(c), 69-5104,
95-802.

37 OP. ATT'Y GEN. 107 (1978).

HELD: County Attorneys, law enforcement personnel,
and coroners must release reports of accident
investigations, autopsies and related tests
to persons specifically listed in statutes.
Public access to the results of investiga-
tions not covered by statute is left to the
discretion of the public official following
the guidelines set forth in this opinion and
37 OP. ATT'Y GEN. NO. 107 (1978).

3 February 1978

J. Fred Bourdeau
Cascade County Attorney
Great Falls, Montana 59401

Dear Mr. Bourdeau:
You have requested my opinion on the following question:

To whom must county attorneys, law enforcement
personnel and coroners release reports of investi-
gations, autopsies, and related tests?

Section 32-1213(b), R.C.M. 1947, which is part of the uni-
form Accident Reporting Act, provides:

All accident reports and supplemental information
filed as required by this act, shall be confi~-
dential and not open to general public
inspection...except however, that the report and
supplemental information filed by law enforcement
personnel, as required by this act, may be
examined by any person named in such report or
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reports, or by any driver, passenger or pedestrian
involved in the accident, or by his representative
designated in writing, or if such person shall bhe
deceased, by his executor or administrator, or by
the attorney representing such executor or
administrator.

Reports of automobile accidents are to be disclosed to
anyone involved in the accident or their representatives, as
long as the representative is properly designated. This
would include attorneys and insurance company personnel.

Other reports covered by statutes elsewhere may be subject
to disclosure under this section if they are prepared as
part of the investigation itself and therefore are "supple-
mental information" within the statute. This would include
tests to determine alcohol content in the blood under
Section 32-2142.1, R.C.M. 1947, as well as autopsy reports.

Section 32-2142.1(a), R.C.M. 1947, states:

Any person who operates a motor vehicle upon the
public highways of this state shall be deemed to
have been given consent...to a chemical test of
his blood, breath, or urine for the purpose of
determining the alcoholic content of his blood if
arrested by a peace officer for driving or in
actual physical control of a motor vehicle while
under the influence of intoxicating liquor.

Paragraph Section 32-2142.3(c), R.C.M. 1947, states:

Upon the request of the person tested, full infor-
mation concerning the test taken at the direction
of the peace officer shall be made available to
him or his attorney.

Under this statute, the results of blood-alcohol tests can
be disclosed only to the person tested unless it falls
within the disclosure of accident reports as discussed
above.

As with accident reports and blood-alcohol tests, autopsy
information is also controlled by statute. Section 69-5104,
R.C.M. 1947, states that an autopsy report:

upon completion...shall be sent to the physician
attending the person at the time of death..., upon

Montana Administrative Register e s 2-2/24/78



-259-

request to the hospital or skilled nursing
facility where the person died..., to the next of
kin of the decedent or the representative of the
decedent's estate...., and to such other person

lawfull requesting the report. (Emphasis
supplied. )

Lawfully, as used in this context, means that which is
specifically authorized by law. Dominick v. Christensen, 87
wash.2d 25, 548 ©P.2d 541, 542 (1976). Those public
officials having a right to such information pursuant to
another statute or investigative power which covers the
disclosure of autopsy reports would be "lawfully" requesting
the report. For example, under Section 95-802, R.C.M 1947,
the County Attorney is to receive a copy of the autopsy
report. Those people enumerated in the Accident Reporting
Act would also be "lawfully" requesting the report in those
circumstances where the autopsy report formed part of the
accident report.

These statutes clearly cover the disclosure of information
by county law enforcement personnel and coroners. However,
the 1972 Montana Constitution specifically included pro-
visions which must be considered. Article II, Section 10,
entitled "Right of Privacy" provides:

The right of individual privacy is essential to
the well-being of a free society and shall not be
infringed without the showing of a compelling
state interest.

Article II, Section 9, entitled "Right to Know" provides:

No person shall be deprived of the right to
examine documents or to observe the deliberations
of all public bodies or agencies or state govern-
ment and its subdivisions, except in cases in
which the demand of individual privacy clearly
exceeds the merits of public disclosure.

There are two fundamental rights necessarily in conflict. On
the one hand, the right of privacy which can be infringed
only upon a showing of a compelling state interest, and on
the other a right of public disclosure which may be defeated
only if the individual's right of privacy is paramount.

The United States Supreme Court has established the general
rule that the individual's "fundamental rights" under the
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United States Constitution may not be abridged by government
except in circumstances where a governmental interest neces-
sarily overcomes the right. Roe v. Wade, 410 U.S. 113, 155
(1973). The 1972 Montana Constitution has established the
right of privacy as a "fundamental right" and followed the
United States Supreme Court in requiring that such a right
can be overcome only by a compelling state interest. Like-
wise, the Montana Constitution has given "fundamental right"
status to the Right to Know.

Each of these conflicting provisions can be overcome in the
proper circumstances. However, the courts have not devised
a clear definition of a ‘'compelling state interest."
Because of the conflicting rights involved, it is apparent
that each circumstance must be addressed individually. The
statutes I have discussed above appear to have been an
attempt by the legislature to strike a balance between
public disclosure and privacy. Problems arise with regard
to criminal investigations which may very well involve
matters not covered by the statutes. The public officials
involved have no guidance as to the circumstances under
which the results of an information gathered in the course
of such investigations is disclosable. Although 37 OP.
ATT'Y GEN. NO. 107 is directed to the Board of Real Estate
it sets forth general guidelines which are applicable to
criminal investigation records. A copy of that opinion is
enclosed for your reference.

The public official who is the custodian of those records
must apply the balancing test set forth in that opinion.
His decision could be reversable by declaratory judgment
action or other appropriate remedy.

The reasons for disclosure of criminal investigation infor-
mation are analagous to the disclosure of disciplinary
action taken against licensees by the Board of Real Estate
in OP. ATT'Y GEN. NO. 107.

In weighing the right to know and the right of privacy the
balancing test in a criminal investigation will vary
according to the stage of the investigation. Rights of
privacy of witnesses, informants, or accused parties weigh
heavily in the early and unsubstantiated stages. On the
other hand the right to know becomes paramount when a
criminal matter has culminated in the filing of an informa-
tion or complaint as a matter of public record. The area in
between must necessarily be left to the discretion of the
custodian of the information.
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THEREFORE, IT IS MY OPINION:

County Attorneys, law enforcement personnel, and
coroners must release reports of accident investiga-
tions, autopsies and related tests to persons

specifically listed in statutes. Public access to the
results of investigations not covered by statute is
left to the discretion of the public official following
the guidelines set forth in this opinion and 37 OP.
ATT'Y GEN. NO. 107 (1978}.

Ve, truly gours,

»

J.
o

/MIKE GREELY
Attorney General

MG/DM/ar
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VOLUME 37 OPINION NO.113

EMPLOYEES, PUBLIC -~ Severance Pay;

LABOR RELATIONS - Collective Bargaining Agreements between
school districts and their employees; provision for sever-
ance pay;

SCHOOL DISTRICTS - Contracts with teachers and employees;
provision for severance pay;

TEACHERS = Severance pay.

1889 MONTANA CONSTITUTION - Section 29, Article V;

SECTIONS 75-5933, 75-5934 and 75-6102, R.C.M. 1947;

34 OP. ATT'Y GEN. NO. 29.

HELD: 1. Provision for severance pay in a collective
bargaining agreement between a local school
district and its employees, based on the
number of years of service of the individual
employees, is deferred compensation and is
considered wages earned throughout the period
of employment.

2. Pursuant to a collective bargaining agree-
ment, a local school district may enter into
contracts with its employees for severance
pay if the payment is based on the number of
years of service of each terminating
employee.

8 February 1978

Honorable John B. Driscoll
Speaker of the House

Montana House of Representatives
Helena, Montana 59601

Dear Speaker:

You have requested my opinion concerning the following
questions:

1. Is a provision for severance pay in a collective
bargaining agreement between a local school district
and its employees, where such provision is based on the
number of years of service of each individual employee,
deferred compensation and to be considered as wages
earned throughout the period of employment?
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2. Pursuant to a collective bargaining agreement, may a
local school district enter into contracts with its
employees which provide for severance pay upon termina-
tion of employment where such payments are based upon
the number of years of service of each terminating
employee?

In connection with your request, you have provided me with
related factual background. Many local school districts
have included severance pay provisions in their contracts
with teachers as the result of collective bargaining between
the districts and local units of the Montana Education
Association. The agreements provide for severance pay upon
a teacher's termination of employment. The amount of pay is
related to the teacher's number of years of service.

The legality of these severance pay provisions has been cast
into doubt by an August 6, 1976 legal opinion of the Flat-
head County Attorney. That opinion was rendered to the
superintendent of the Flathead Public Schools and held that
school districts may not legally include severance pay
provisions in negotiated agreements with their employees.
The opinion has apparently caused state-wide confusion
concerning the validity of existing severance pay provisions
and the future of contract negotiations between local school
districts and their employees.

The Flathead County Attorney's opinion was expressly based
upon a prior Attorney General opinion found at 34 OP. ATT'Y
GEN. NO. 29 (1971), which held that payment of severance pay
by a state agency to its terminated employees violated
Article V, Section 29 of the 1889% Montana Constitution.
Opinion NO. 29 held, "Severance pay is nothing more than
saying to employees, 'You have not been paid enough for your
gervices, and we will now pay you what you deserve.'"
(Emphasis in the original.) Severance pay was held viola-
tive of Article V, Section 29 of the 1889 Montana Constitu-
tion, which provided that "no bill shall be passed giving
any extra compensation to any public officer, servant or
employee ... after services shall have been rendered ...."

Opinion No. 29 is inapplicable to the present question. The
constitutional prohibition contained in Article V, Section
29 of the 1889 Constitution was not carried forward into the
1972 Montana Constitution. More importantly, a contractual
provision for severance pay is a form of deferred compensa-
tion for actual services rendered and is not a gift or
gratuity.
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While the facts addressed in Opinion No. 29 are not clear,
in context I understand the opinion to concern payments
which were the result of a unilateral act of benevolence by
the state agency involved. The payments were in the nature
of gifts or gratuities. Contractual provisions for sever-
ance pay are different. where arrived at through collective
bargaining and based upon the length of an employee's ser-
vice at the time of his termination, severance pay is defer-
red compensation which is generally considered as wages
earned throughout the period of employment. Owens v. Press
Pub. Co., 120 A.24 442, 446, 20 N.J. 537 (1956). Thus, not
even Article V, Section 29 of the 1889 Montana Constitution
would invalidate contractual severance pay provisions since
that section condemned only increasing compensation after
services had already been rendered. See Jones v. Burns, 138
Mont. 268, 293, 357 P.2d 22 (1960).

Local school districts are statutorily authorized to hire
teachers and other employees. Sections 75-5933 and 75-5934,
R.C.M. 1947. In the case of teachers, employment must be
pursuant to contract. Section 75-6102, R.C.M. 1947. Al-
though some provisions of employment agreements are regu-
lated by statute, e.g., Section 75-6102, R.C.M. 1947 (pay-
ment for holidays), the amount and specific form of compen-
sation which districts may pay teachers and other district
employees are not mandated by statute. As a general rule
where mode and manner of executing a duty or power given a
political subdivision of the state is not expressly pre-
scribed, any reasonable mode and manner of exercise is
permitted. See Thompson v. Gallatin County, 120 Mont. 263,
184 P.2d4 203 (1947). A collective bargaining agreement,
which provides for payment of severance pay based upon
number of years of service to teachers upon termination of
employment, is a reasonable form and manner of compensation.

THEREFORE, IT IS MY OPINION:

1. Provision for severance pay in a collective bar-
gaining agreement between a local school district
and its employees, based on the number of years of
service of the individual employees, is deferred
compensation and 1is considered wages earned
throughout the period of employment.

2. Pursuant to a collective bargaining agreement, a
local school district may enter into contracts

Montana Administrative Register Tmo s 2-2/24/78



-265-

with its employees for severance pay if the pay-
ment is based on the number of years of service of
each terminating employee.

Very trply yours,

MIKE GREELY
Attorney General

MG/MMcC/br

2-2/24/78 <kl se Montana Administrative Register



-266~

VOLUME NO. 37 OPINION NO. 114

ADMINISTRATIVE PROCEDURE - Board of Pardons and Department
of Institutions - prisoner furlough program;
PRISONERS ~ Short term furloughs;
STATE AGENCIES:

BOARD OF PARDONS - Authority to approve short term
prisoner furloughs;

DEPARTMENT OF INSTITUTIONS - Authority to use short
term prisoner furloughs.
SECTIONS - 95-2219, et. seq., and 95-2226.1, R.C.M. 1947;
37 OP. ATT'Y GEN. NO. 82 (1977).

HELD: Under the prisoner furlough program, Sections
95-2219, et. seq., R.C.M. 1947, a furlough may be
granted to a prisoner for a specific, limited
period of time. The prisoner may be required
under the terms of the furlough agreement to
return to prison at the end of the furlough unless
he applies for and is granted a new furlough. The
Board of Pardons may review gspecific duration
plans submitted to it and determine 1if the
applicants are good candidates for furlough under
the plans submitted.

14 February 1978

Mr. Henry E. Burgess, Chairman
Board of Pardons

1119 Main Street

Deer Lodge, Montana 59722

Dear Mr. Burgess:

You have requested my opinion concerning the following
question:

Under the prisoner furlough program, Sections
95-2219 et. seqg., R.C.M. 1947, may a work or study
furlough be granted a prisoner for a specific,
limited period of time, at the end of which the
prisoner would be required to return to the prison
or obtain approval and execution of a new furlough
plan?

A recent Attorney General opinion, 37 OP. ATT'Y GEN. NO. 82
(october 17, 1977), discussed the furlough program and the
respective roles and powers of the Board of Pardons and
Department of Institutions thereunder. Generally, the
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Board's role is an adjudicatory one involving a determina-
tion of whether each furlough applicant "is a good candidate
for furlough under the general plan or program he proposes."

The furlough statutes do not specify what terms and con-
ditions must be made a part of the plan an applicant submits
to the Board or what terms and conditions shall be incorp-
orated in the final furlough agreement executed between the
prisoner, the Department, and the supervising agency. There
is neither a provision limiting the duration of furloughs to
a specific period of time nor any provision requiring that a
furlough be granted for the entire duration of time left to
be served on the prisoner's sentence or until he is granted
parole.

Opinion No. 82 holds that the Department of Institutions has
broad authority in fixing the terms of furlough:

The repositing of "final authority in all matters"
with the Department, Section 95-2221(5), R.C.M.
1947, makes it the final judge of the terms the
agreement will contain. * * * [T]he Department
may include conditions which further the purposes
of the furlough program.

In some cases a furlough plan or agreement cannot cover the
entire period of time remaining before the applicant
prisoner becomes eligible for parole or entitled to
mandatory release since the proposed training program, job,
or schooling may have a specific, shorter duration. For
example, educational and training programs are typically
completed within specified times. Granting indefinite
furloughs in cases where the program is for a limited
duration would be incompatible with the Department's
responsibilities for furloughees' activities and incon-
sistent with furlough program objectives which link fur-
loughs to gainful employment, schooling or training.
Similarly, rejection of a program because it does not plan
for all the time remaining on a prisoner's sentence may
eliminate many educational and vocational opportunities and
frustrate or delay rehabilitation. Limited duration fur-
loughs are a reasonable middle ground between the all or
nothing approach. These may also serve to further the
furlough program goals by permitting furloughs of prisoners
who are good candidates for short term furloughs with in-
tense supervision and training which may be unavailable on a
long term basis. Furloughs for specific, limited periods of
time are consistent with the goals of the prisoner furlough
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program. The Department of Institutions has the authority
to limit a furlough to specific duration as a condition of
furlough agreement. The Board of Pardons has corresponding
authority to review all specific duration plans to determine
if the applicant is a good candidate for furlough under the
plan submitted.

In reaching this conclusion I am aware of the procedural
requirements set forth in Section 95-2226.1 for returning
furloughees to prison. These reguirements concern the
return of prisoners for alleged violations of furlough
plans, and cases in which the furloughees are unable to
benefit from further participation in their programs. The
provisions do not preclude conditioning a furlough agreement
upon the prisoner's return to prison at the end of a
specific duration furlough.

THEREFORE, IT IS MY OPINION:

Under the prisoner furlough program, Sections 95-2219
et. seq., R.C.M. 1947, a furlough may be granted to a
prisoner for a specific, limited period of time. The
prisoner may be required under the terms of the fur-
lough agreement to return to prison at the end of the
furlough unless he applies for and is granted a new
furlough. The Board of Pardons may review specific
duration plans submitted to it and determine if the
applicants are good candidates for furlough under the
plans submitted.

Very trply yours,

MIKE GREELY
Attorney General

MG/MMcC/kf
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VOLUME 37 OPINION NO. 115

CONSTITUTIONS - Appointment of judges;

CONSTITUTIONAL CONVENTION - Intent as to judicial appoint-
ments;

DISTRICT COURTS - Appointment of judge;

DISTRICT COURTS - Election of appointed judge;

GOVERNOR - Appointment of district judge;

LEGISLATURE ~ Senate confirmation of judicial appointment;
LAWS OF MONTANA (1977), ch. 517;

SECTIONS 93-705, et. seq.; 93-713; 93-714; 93-717, R.C.M.
1947;

1972 MONTANA CONSTITUTION - Article V, §7; Article VI, §6;
Article VII, §8,

HELD: The Senate confirmation of an individual
appointed by the Governor to the office of
District Judge is required before that office
may be placed on the ballot for election.

10 February 1978

The Honorable Frank Murray
Secretary of State

State Capitol

Helena, Montana 59601

Dear Mr. Murray:
You have reguested my opinion on the following question:

Is Senate confirmation of an individual appointed
by the Governor to the office of District Judge
required before that office may be placed on the
ballot for election?

Laws of Montana (1977), ch. 517, created the 19th Judicial
District, a new judicial district in the State of Montana.
Portions of that chapter provided:

The judge in the 19th Judicial District shall be
appointed by the Governor under the provisions of
93-705 through 93-717.

On July 20, 1977 the Governor appointed the new judge for
the 19th Judicial District, and the Letter of Appointment
was recorded in the office of the Secretary of State in the
Executive Record.
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Section 93-713, R.C.M. 1947 provides that a judge appointed
by the Governor to either the district court or the supreme
court must be confirmed by the Senate. That section pro-
vides:

Confirmation by the Senate - Interim Appointment
Each nomination shall be confirmed by the Senate,
but a nomination made while the Senate is not in
session is effective as an appointment until the
end of the next session. If the nomination is not
confirmed, the office shall be vacant and another
selection and nomination shall be made.

Section 93-714 provides that a nominee confirmed by the
Senate serves until the next succeeding general election.
The above statutory provisions are derivations of the pro-
visions of Art. VII, §8, Montana Constitution, which pro-
vides:

(1) The governor shall nominate a replacement from
nominees selected in the manner provided by law
for any vacancy in the office of supreme court
justice or district court judge. If the governor
fails to nominate within thirty days after receipt
of nominees, the chief justice or acting chief
justice shall make the nomination. Each nomina-
tion shall be confirmed by the senate, but a
nomination made while the senate is not in session
shall be effective as an appointment until the end
of the next session. If the nomination is not
confirmed, the office shall be vacant and another
selection and nomination shall be made.

(2) 1f, at the first election after senate con-
firmation, and at the election before each suc-
ceeding term of office, any candidate other than
the incumbent justice or district judge files for
election to that office, the name of the incumbent
shall be placed on the ballot. If there is no
election contest for the office, the name of the
incumbent shall nevertheless be placed on the
general election ballot to allow voters of the
state or district to approve or reject him. If an
incumbent is rejected, another selection and
nomination shall be made.

(3) If an incumbent does not run, there shall be
an election for the office.
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The language of the Constitution and the statutes is clear.
Each nomination must be confirmed by the Senate. The Senate
will next convene in regular session on January 3, 1979. It
is my opinion that the district judge appointed in the 19th
Judicial District shall serve at least until the end of that
legislative session. Candidates for that position would
then be placed on the ballot at the first election after
Senate confirmation. The next regular general election will
be held in November, 1980,

The provisions of Art. VII, §8 of the Montana Constitution
requiring Senate confirmation are clear and unambiguous.
Constitutional as well as statutory provisions must be
interpreted according to the usual and ordinary meaning of
the language used. Matter of McCabe, 168 Mont. 334, 544
P.2d 825 (1975). The terms must be given the natural and
popular meaning in which they are wusually understood.
State v. Moody, 71 Mont. 473, 230 P.375 (1924); Cashman v.
Vickers, 69 Mont. 516, 223 P.897 (1924). '

For the most part, the provisions of the Montana Constitu-
tion encourage officials appointed to vacant offices to
submit to the electorate at the next regularly scheduled
general election. See Art. VI, §6 Montana Constitution
regarding the filling of wvacancies 1in the office of
Secretary of State, Attorney General, State Auditor or
Superintendent of Public Instruction, or Art. Vv, §7
requiring a vacancy in the legislature to be filled by
special election unless otherwise provided by law. Neither
of those provisions, however, contain the special require-
ment of Senate confirmation that pertains to judicial
vacancies. The rule that where there is no ambiguity in the
language of a statute, the letter of the law will not be
disregarded under the pretext of pursuing its spirit,
applies to the interpretation of a provision of the Consti-
tution. Cruse v. Figchl, 5% Mont. 258, 175 P.878 (1918).

The intention of the framers of the Constitution may be
disclosed by the language employed in the particular pro-
vision, when considered within the context of the legisla-
tive history of the subject. Northern Pacific Railroad Co.
v. Mjelde, 48 Mont. 287, 137, 386 (1513). And, it has been
held that in construing a provision of the Constitution,
recourse can be had to the proceedings of the Constitutional

Convention. School District No. 12, Phillips County v.
Hughes, 34 St. Rptr. , 552 F.2d 328 (1976).
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In the course of the Convention's debate on the judicial
article a motion was made to strike the provisions requiring
Senate confirmation of judicial nominees (Tr. 3413). After
limited debate that motion was defeated by a vote of sixty-
nine to twenty-six (Tr. 3421). From a review of the tran-
script of the debate on the judicial article of the Consti-
tutional Convention, it is evident that it was the intent of
the Convention that judicial nominees appointed by the
Governor would be subject to Senate confirmation.

In 1972, when the Constitution was originally adopted, Art.
V, §6 provided that the legislature would meet once a year
in regular session of not more than sixty days. The pro-
vigion requiring annual sessions was amended by an initia-
tive petition adopted at the general election of November 5,
1974, effective December 31, 1974, The Constitution now
requires the legislature to meet only in odd-numbered years
in regular session of not more than ninety days.

while it may have been presumed by the delegates to the
Constitutional Convention that the Senate confirmation
process would take place on an annual basis, the effect of
the elimination of annual sessions on the judicial nomina~
ting process is to allow Senate confirmation only every
second year.

THEREFORE, IT IS MY OPINION:
The Senate confirmation of an individual appointed by
the Governor to the office of District Judge is
required before that office may be placed on the ballot
for election

Ve truly yours,

GREELY
Attorney General

MMcG,/DM/s0
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